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In  easea  where  &  sale  has  been  perfected,  the 
imed^  la  explicitly  pointed  out  in  the  third 
ibdivision  of  the  aaid  section.  The  landlord 
lut  resort  to  hia  action  at  law  against  the 
irchaser,  instead  of  seizing  the  chattels  by 
:tacbment. 

Messrs.  R.  T.  Merrick  and  TIioB.  Je*«np 
[lller,  for  defendants  in  error : 
The  courts  of  Iowa,  Missouri,  Alahama,  and 
rkansns,  in  interpreting  the  statutes  of  those 
Ates  (Iowa  Code,  K  1^70,  1271;  Mo.  R.  S. 
13;  Aik.  R.  8.  6TB;  and  Clay's  Ala.  Dig.  505), 
hich  are  nearly  similar  in  their  provisions 
I  the  act  of  Congress  now  under  considera- 
on,  have  adjudged  as  follows; 

I.  The  landlord's  lien  attaches  at  the  com- 
icncement  of  the  tenancy,  or  where  the  goods 
re  carried  on  the  rented  premises,  and  not 
om  the  time  of  the  commencement  of  pro- 
«dingB  to  enforce  it. 

Grant  T.  Whitwell,  9  Iowa,  153;  Poioell  v. 
addon,  21  Ala.  746;  Servier  v.  Shaw,  25  Ark. 
17;  Smith  v.  Myer,  25  Ark.  600. 

II.  Tlie  landlord's  lien  is  upon  the  stock  in 
lass,  and  not  in  detail,  and  when  goods  are 
>ld  in  the  usual  course  of  trade  carried  on  in 
r  upon  the  rented  premises,  they  are  sold  diS' 
larged  of  the  lien,  and  the  lien  continues  on 
loae  remaining. 

Grant  v.  Whitwell,  supra,  reaffirmed  in 
arpenter  T.  Qilletpie,  10  Iowa,  592;  and  again 
1  Doane  v.  Qarretson,  24  Iowa,  351. 

III.  This  lien  continues  eight  months,  and 
uring  that  time  the  landlord  may  take  steps 
J  subject  the  crop  to  the  payment  of  the  rent. 
I  the  property  remains  in  tpecie  in  the  hands 
f  an  assignee,  he  may,  during  the  cantinuauca 
I  the  lien,  seize  it  under  protest;  or  might,  if 
;  was  consumed,  hold  the  assignee  accountahle 
ir  its  value,  if  the  assignment  was  taken  with 

knowledge  of  the  existence  of  the  lien. 
Know  V.  Porter,  IS  Mo.  243. 

IV.  Statutory  liens  without  possession  have 
le  same  virtue  that  existed  in  common-law 
ens  accompanied  by  possession. 

Orant  t.  Whitwell,  lupra. 

At  common  law,  a  purchaser  of  goods  and 
tiatt«l8  takes  them  subject  to  the  same  lien 
fhich  existed  against  the  vendor. 

Man  V.  Shriffner,  2  East,  523;  Godin  v.  Lon- 
on  Ass.  Co.  1  Burr.  489;  Burton  v.  amitk,  Vi 
'et.  364. 

In  the  case  of  Webl  v.  Sharp,  supra,  this 

ourt  has  already  in  part  construed  the  act  of 
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1867,  and  adopted  substantiaUy  ihe  same  rules 
of  construction  which  guided  the  court  of  last 
resort  of  Iowa,  supra,  and  which  we  contend 
should  apply  on  this  case. 

332*]  •Mr,  JuMtioe  CUfford  daliver«d  the 
opinion  of  the  court: 

Congress,  on  the  22d  of  February,  1867,  abol- 
ished the  power  previously  claimed  and  exer- 
cised as  of  common  right  by  every  landlord  in 
this  District,  of  seizing  by  his  own  authority 
the  personal  chattels  of  his  toiant  for  rent  ar- 
rear,  and,  instead  of  it,  provided  that  the  land- 
lord shall  have  a  tacit  lien  upon  such  of  the 
tenant's  personal  chattels  upon  the  premises  as 
are  subject  to  execution  for  debt,  to  commence 
with  the  tenancy  and  continue  for  three  months 
after  the  rent  is  due  and  until  the  termination 
of  any  action  for  such  rent  brought  within  said 
three  months.    14  Stat,  at  L.  404. 

Hall  &  Stackpole,  on  the  first  day  of  July, 
1867,  rented  a  wharf,  situated  in  this  cily,  of 
the  first  named  defendant,  for  a  site  for  ice- 
houses and  for  a  lumber  yard,  at  the  monthly 
rent  of  $100.  As  lessees  they  took  possession 
of  the  premises,  and  carried  on  there  the  busi- 
ness of  buying  and  selling  lumber  and  ice  imtil 
the  23d  of  November  following,  when  they  sold 
out  their  entire  stock  of  limiber  and  ice  to  J. 
M.  Perkins,  as  appears  by  the  written  agree- 
ment which  is  made  a  part  of  the  case.  Pendns 
immediately  took  possession  of  the  premises 
and  of  the  stock  embraced  in  the  sale,  and  con- 
tinued the  business  until  the  14th  of  the  suc- 
ceeding January,  when  he  sold  all  that  remain- 
ed of  the  stock,  and  delivered  the  same  to  the 
plaintiff.  At  the  time  of  the  first  sale,  rent 
was  due  from  the  lessees  from  the  first  day  of 
August  of  that  year.  On  the  24th  of  January 
of  the  next  year  the  lessor  sued  the  lessees  for 
rent  in  arrear,  to  wit:  for  $100  per  month  for 
the  months  of  Aiigust,  September,  October,  No- 
vember, and  December  of  the  previous  year, 
and  caused  an  attachment  to  be  issued  imder 
section  12  of  the  before-mentioned  act  of  €k>n- 
gress,  and  it  appears  that  the  marshal,  who  is 
the  other  defendant,  under  that  process  attach- 
ed the  property  which  is  the  subject  of  contro- 
versy  in  this  case.  By  the  agreed  statement  it 
also  appears  that  the  property  so  attached  was 
333*]  a  part  of  the  stock  which  had  'belonged 
to  Hall  &  Stackpole,  and  had  been  by  them  sold 
to  Perkins,  and  which  was  sold  by  Perkins  to  the 
plaintiff,  and  that  it  had  not  been  removed 
from  the  premises  at  the  time  of  the  attach- 
ment. Both  of  the  purchasers  Iniew  at  the  time 
of  their  respective  purchases  that  the  premises 
were  rented  premises,  but  neither  of  them  had 
special  notice  of  that  fact,  or  any  notice  there- 
of, except  by  implication  from  the  facts  set 
forth,  and  that  the  rent  was  in  arrear.  Five 
hundred  and  thirty  tons  of  ice  were  attached  by 
the  marshal  of  the  alleged  value  of  $2,000,  and 
the  plaintiff  sues  the  defendants  for  wrongfully 
taking  and  unjustly  detaining  the  ice,  claiming 
the  same  as  his  property,  and  that  the  same 
should  be  taken  from  the  defendants  and  de- 
livered to  him;  or,  if  eloigned,  that  he  may 
have  judgment  for  the  value  of  the  ice  and  all 
mesne  profits  and  damages,  which  he  estimates 
at  $1,000,  exclusive  of  costs. 

Two  pleas  were  pleaded  by  the  defendants; 
9# 


(1)  That  they  were  not  guilty.  (2)  That  tt 
goods  and  chattels  were  not  the  property  of  tl 
plaintiff;  that  they  were  attacned  on  the  d< 
scribed  premises  as  the  property  of  the  lessee 
of  the  same  to  answer  to  the  first-named  d< 
fendant  for  rent  due  to  him  and  unpaid  by  tt 
lessees  in  the  sum  of  $500.  Issue  was  joine 
on  those  pleas,  and  the  cause,  by  consent  c 
parties,  was  referred.  Subsequently  the  referee 
having  heard  the  parties,  made  an  award  i 
favor  of  the  defendants.  Exceptions  to  the  n 
port  or  award  of  the  referee  were  filed  by  tfa 
plaintiff,  and  the  court,  after  argument,  passe 
an  order  that  the  award  be  set  aside  and  vacai 
ed;  holding  that  the  award  was  based  upon  a 
erroneous  construction  of  the  act  of  Gongresf 

By  the  12th  section  of  the  act  it  is  provide 
that,  instead  of  the  right  to  seize  the  tenant' 
personal  chattels  for  rent  in  arrear,  the  land 
lord  shall  have  a  tacit  lien  upon  such  chattel 
situated  on  the  premises  as  are  subject  to  exe 
cution  for  debt,  to  commence  with  the  tenancr 
and  continue  for  three  months  after  the  rent  li 
due.  Pursuant  to  that  enactment  the  refere 
decided  that  the  lien  commenced  with  the  ten 
ancy;  that  it  ^attached  immediately  to  [*33^ 
the  chattels  in  question,  and  that  it  continues 
for  three  months  after  the  rent  became  due,  oi 
until  the  termination  of  an  action  brought  ti 
recover  the  rent  within  three  months;  that  thi 
only  conditions  are  that  the  chattels  shall  be 
long  to  the  tenant  at  the  commencement  of  thi 
tenancy,  or  at  any  time  during  its  continuance 
if  witluB  three  months  after  tne  rent  falls  due 
and  that  the  chattels  shall  be  on  the  premises 
and  be  subject  to  execution.  Contrary  to  the 
views  of  the  plaintiff,  the  referee  held  that  the 
sales  of  the  chattels  did  not  displace  the  lien 
or  impair  the  right  of  the  lessor ;  that  the  lien, 
when  it  once  at^ched,  continued  for  the  period 
prescribed  by  the  act  of  Confess  and  that  the 
sales,  without  removing  the  ice  from  the  prem- 
ises, did  not  extinguish  the  lien  or  affect  the 
validitv  of  the  at^chment.  Dissatisfied  with 
the  order  of  the  court  setting  aside  and  vacat- 
ing the  award  of  the  referee,  the  defendants  ap- 
pealed to  the  court  sitting  in  general  term, 
where  the  judgment  of  the  subordinate  court 
was  affirmed.  Judgment  was  accordingly  enter- 
ed for  the  plaintiff  in  the  sum  of  $50,  with 
costs  of  suit.  Two  days  afterwards  the  parties 
filed  in  the  case  an  agreed  statement  of  facts, 
the  substance  of  which  has  already  been  repro- 
duced, and  the  parties  having  been  again  heard, 
the  court  decided  that  there  was  manifest  er- 
ror in  the  proceedings  and  reversed  the  judg- 
ment, and  entered  judgment  for  the  defendants, 
and  for  a  return  of  the  ice  replevied,  and  for 
the  costs  of  their  defense.  Whereupon  the  plain- 
tiff sued  out  a  writ  of  error,  and  removed  the 
cause  into  this  court. 

Based  on  the  agreed  statement  of  facts,  the 

?laintiff  assigned  two  errors,  as  follows:  (  1) 
hat  by  the  two  sales  of  the  pronerty  the  lien 
was  dischareed.  (2)  That  the  landlord  was  not 
authorized  by  the  act  of  Congress  to  proceed 
by  attachment  against  the  chattels,  they  hav- 
ing been  twice  sold. 

Congress  abolished  the  right  of  distress  pre- 
viously claimed  and  exercised  in  such  cases  aa 
I  of  common  right,  and  instead  of  it  provided  that 
'  the  landlord  should  have  a  tadt  lien  upon  such 
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of  the  personal  chattels  of  the  tenant  situated 
885**]  upon  the  ^premises  as  were  suhject  to 
execution  for  debt,  and  enacted  that  the  lien 
should  commence  with  the  tenancy  and  con- 
tinue for  three  months  after  the  rent  became 
due,  and  until  the  termination  of  any  action 
for  such  rent  brought  within  said  three  months. 
Provision  is  also  made  by  the  same  section  of 
the  act  that  the  lien  may  be  enforced  by  the 
landlord  in  three  ways :  ( 1 )  By  attachment  to 
be  issued  upon  affidavit  that  the  rent  is  due 
and  unpaid,  or,  if  not  due,  that  the  defendant 
is  about  to  remove  or  sell  all  or  some  of  said 
ehattela.  (2)  By  judgment  against  the  tenant 
and  execution  to  be  levied  on  said  chattels  or 
any  of  them,  in  whosesoever  hands  they  may 
be  found.  (3)  By  action  against  any  purchaser 
of  any  of  said  chattels,  in  which  action  he  may 
have  judgment  for  the  value  of  the  chattels,  not 
exceeding  the  rent  in  arrear  and  damages. 

He  elected  In  this  case  to  adopt  the  first 
mode,  and  sued  out  an  attachment  to  enforce 
the  lien  on  the  ice  in  controversy,  which  was 
upon  the  premises  and  was  clearly  subject  to 
execution  for  debt,  and  had  been  there  before 
the  rent  fell  due,  and  remained  there  when  the 
attachment  was  issued. 

Beyond  doubt  the  tenants  owned  the  ice,  and 
ihev  sold  it  and  the  remainder  of  their  term, 
witn  all  their  other  personal  property,  to  the 
grantor  of  the  plaintiff,  and  he  transferred  the 
goods  ii)  bulk  and  all  the  other  personal  prop- 
erty on  the  premises,  together  with  the  unex- 
pired term,  to  the  present  plaintiff,  who  took 
possession  of  the  whole  personal  property  and 
entered  upon  the  premises,  and  contmued  the 
business  under  the  lease. 

Repeated  decisions  in  other  jurisdictions 
have  settled  the  question  that  the  lien  in  such 
cases  attaches  at  the  commencement  of  the 
tenancy,  or  whenever  personal  chattels  owned 
by  the  tenant  and  subject  to  execution  for  debt 
are  brought  on  the  rented  premises.  Orani  v. 
WhitweU,  0  Iowa,  153 ;  Carpenter  v.  Oillespie, 
10  Iowa,  692;  Doane  ▼.  Oarretsonf  24  Iowa, 
8S1;  PoiceU  v.  Hodden,  21  Ala.  748;  Sevier  v. 
Skano^  25  Ark.  417 ;  Smith  v.  Meyer,  25  Ark. 
609.  Statutory  liens  without  possession  have  the 
lame  virtue  that  existed  in  common-law 
S86*]  *lien8  accompanied  by  possession.  Orant 
▼.  Whitwell,  supra.  Liens  like  the  one  in  the 
ease  before  the  court  are  upon  the  chattels  in 
bulk  or  the  stock  in  mass,  and  not  in  detail,  or, 
rather,  the  lien  is  displaced  where  the  goods 
are  sold  in  the  usual  course  of  trade  carried  on 
by  the  tenant,  provided  they  are  duly  delivered 
and  do  not  remain  on  the  premises.  Orant  v. 
Whitwell,  eupra;  Carpenter  v.  Oillespie,  supra; 
Daamis  v.  Oarretson,  supra.  Purchasers  of  goods 
and  ehattels  take  them  at  common  law  subject 
to  the  liens  which  existed  against  the  vendor, 
and  the  same  rule  applies  in  a  case  arising  un- 
der tl^  act  of  Congress  in  question,  where  the 
purchase  is  of  the  stock  in  mass,  which  is  not 
removed  from  the  premises,  or  with  knowledge 
of  the  lien,  and  not  in  the  usual  course  of  trade. 
Jfofi  V.  Bhiffner,  2  East,  523 ;  Oodin  v.  London 
Ass.  Co.  1  Burr.  489;  Burton  v.  Smith,  13  Pet. 
483.  Sales  of  the  stock  in  mass  which  is  not  re- 
moved, or  not  made  in  the  ordinary  course  of 
trade  on  the  premises  and  with  knowledge  of 
the  lien,  are  subject  to  that  rule  under  the  provi- 
16  Wall. 


sion,  and  the  landlord  may  have  his  remedy  for 
the  same  "in  whosesoever  hands  they  may  be 
found."  Personal  chattels  sold  in  the  ordinaiy 
course  of  trade  on  the  premises  without  Imowf- 
edge  of  the  lien  are  not  subject  to  the  lien,  or, 
in  other  words,  the  lien  in  respect  to  such  sales 
where  the  goods  are  removed  from  the  prem- 
ises is  displaced  and  the  purchaser  takes  a  per- 
fect title  to  the  properly  discharged  of  the  nen. 
Goods  sold  in  the  ordinary  course  of  trade,  said 
this  court  {Wehb  v.  Sharp,  13  Wall.  15,  20  L. 
ed.  478;  Knox  v.  Hunt,  18  Mo.  243),  undoubt- 
edly become  discharged  from  the  ]ien,  because 
if  it  were  not  so  business  could  not  be  safely 
carried  on ;  but  the  court  held  in  the  same  case 
that  the  lien  created  by  that  act  of  Congress 
commences  with  the  tenancy  and  continues  for 
three  months  after  the  rent  is  due,  which  can- 
not be  true  for  any  practical  effect  if  it  be  ad- 
mitted that  the  sale  of  the  personal  property  in 
bulk  when  not  removed  from  the  premises  and 
not  in  the  usual  course  of  trade  prevents  the 
landlord  from  levying  on  tne  ehattels 
*"in  whosesoever  hands  they  may  be  [*337 
foimd."  Unquestionably  the  lien,  when  it  once 
attaches,  continues  to  attach  to  the  chattels 
into  whosesoever  hands  the  chattels  may  come 
during  the  time  allowed  for  instituting  pro- 
ceedings unless  the  lien  is  displaced  by  the  re- 
moval of  the  goods  or  by  the  sale  of  the  chat- 
tels by  the  tenant  in  the  ordinary  course  of 
mercantile  transactions.  Support  to  that  view 
is  found  in  the  fact  that  the  act  of  Congress,  in 
providing  a  personal  remedy  by  action  aeainst 
the  purchaser  with  notice  of  the  lien,  evidently 
intends  to  permit  the  landlord  to  reach  the 
chattels  in  whosesoever  hands  they  may  be 
found,  if  the  chattels  were  not  sold  in  the  usual 
course  of  business. 
Judgment  affirmed. 


EZEKIAL   SALOMON   et   al,   Assignees   of 
James  O.  Nixon,  Plffs,  in  Brr, 

V, 

JAMES  GRAHAM,  Auditor,  and  The  State  of 
Louisiana,  Intervener, 

(See  &  C.  16  Wall.  208-210.) 

Jurisdiction  as  to  state  judgment. 

Where  no  qnestlon  of  repugnance  of  the  state 
Constitution  to  the  Constftatlon  of  the  United 
States  was  made  In  the  state  court,  or  decided  by 
It,  and  the  question  decided  was  whether  a  state 
act  increasing  the  debt  of  the  state  when  it  already 
exceeded  the  state  constitutional  limit,  was  repug- 
nant to  the  Constitution  of  the  state,  such  decision 
involved  no  Federal  question,  and  this  court  can- 
not review  it 

[No.  373  of  Dec.  Term,  1871.] 

Submitted  Nov.  8, 1872.  Decided  Nov.  18, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

On  February  28  and  March  1,  1871,  the  legis- 
lature of  Louisiana  passed,  over  the  governor's 
veto,  "An  Act  for  the  Relief  of  James  O. 
Nixon,  late  Public  Printer,*'  appropriating  to 
him  $50,331.40,  and  the  auditor  of  publie  ac- 

Nora. — Federal  questions  as  oonf erring  jurisdio- 
tion  on  United  States  courts — see  notes  11  0.  C 
A.  308 ;  35  C.  C  A.  7. 
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counts  was  required  to  issue  Ms  warrant  on 
the  treasurer  for  the  amount,  in  Nixon's  favor. 
Acts  of  La.  of  1871,  No.  32,  p.  81. 

J.  O.  Nixon  transferred  all  his  title  and  in- 
terest in  the  appropriation,  to  the  plaintiffs  in 
error,  who  appeared  before  the  eighth  district 
court  of  the  parish  of  New  Orleans,  alleging 
that  they  had  called  upon  James  Graham,  audi- 
tor of  public  accounts  for  the  state  of  Louisi- 
ana, to  make  a  warrant  in  their  favor  on  the 
state  treasury  for  the  amount  of  the  appropria- 
tion, which  he  had  refused  to  do.  Thereupon 
they  prayed  for  a  writ  of  mandamus  from  the 
court,  to  be  directed  to  said  Graham  in  his 
official  capacity,  ordering  him  to  make  out  a 
warrant  as  requested. 

The  eighth  district  court  of  New  Orleans 
granted  an  order  nisi. 

The  auditor,  James  Graham,  appeared,  and 
showed  for  cause  that  the  Constitution  of  Loui- 
siana forbade  him  to  perform  the  act  required 
of  him;  for,  whereas,  the  said  Constitution 
prohibited  the  increase  of  the  debt  of  the  state 
beyond  $25,000,000,  the  debt  already  exceeded 
that  amount  before  the  passage  of  the  act  in 
favor  of  Nixon ;  consequently  said  act  was  im- 
constitutional,  null,  and  void,  and  he,  as  audi- 
tor, could  not  be  required  to  execute  it. 

The  attorney  general  of  Louisiana,  on  be- 
half of  the  state,  intervened  in  the  cause,  and 
opposed  the  issuing  of  the  mandamus,  likewise, 
on  the  ground  that  the  act  was  a  violation  of 
the  state  Constitution. 

After  hearing  evidence  and  argument  of 
counsel,  the  judge  of  the  eighth  district  court 
of  New  Orleans  gave  judgment,  refusing  the 
mandamus  prayed  for. 

From  this  judgment  the  relators  appealed  to 
the  supreme  court  of  Louisiana. 

The  case  was  argued  before  the  supreme 
court  of  Louisiana,  and  there  the  judgment 
appealed  from  was  affirmed.    23  La.  Ann.  402. 

From  this  judgment  of  the  supreme  court  of 
Louisiana  the  relators  have  sued  out  a  writ  of 
error  to  this  court. 

Mr.  Thomas  J.  Dnrant,  for  defendant  in 
error : 

There  is  no  Federal  question  involved  in  this 
case,  and  nothing  to  give  the  court  jurisdiction 
under  the  25th  section  of  the  acts  of  Sept.  24, 
1789  (1  St.  at  L.  85);  and  Feb.  6,  1867  (14 
Stat.  atL.  386). 

The  only  question  involved  in  the  cause  was 
the  validity  of  an  act  of  the  Louisiana  legisla- 
ture in  reference  to  the  Constitution  o?  the 
state,  and  the  decision  of  the  highest  court  was 
against  its  validity;  but  no  question  appears 
to  have  been  raised  on  the  record,  that  the  Con- 
stitution of  the  United  States  or  a  law  or 
treaty  thereof  was  drawn  in  question.  Crowell 
V.  RandeU,  10  Pet.  368. 

If  this  court  can  regard  other  grounds  of  re- 
versal than  such  as  appear  on  the  face  of  the 
record,  as  seems  to  be  implied  dubitando  in  the 
case  of  Stewart  v.  Kahn,  11  Wall.  503,  20  L.  ed. 
178,  then  it  is  submitted  in  this  case  it  will  be 
impossible  to  conjecture  any. 

There  cannot  be  suggested  by  the  plaintiffs 
in  error  any  repugnance  between  the  act  of  the 
Louisiana  legislature  and  the  United  States 
Constitution,  treaties,  or  laws. 

The  clause  of  the  Constitution  of  Louisiana, 
limiting  the  state  debt,  is  certainly  not  obnox- 
38 


ious  to  any  such  charge ;  and  the  interpreta.t.i< 
of  the  state  Constitution  by  the  state  court^s 
not  a  matter  for  review  in  the  Federal  tribi 
nals. 

See  In8,  Co,  v.  Treasurer,  11  Wall.  204,  S 
L.  ed.  112. 

Messrs.  Lahatt  A  Aroni  and  Jolin  J.  ^L^s 
for  plaintiffs  in  error : 

The  nature  of  the  suit  necessarily  preclude 
plaintiffs  from  setting  up  directly  the  constiti 
tionality  of  the  act  of  the  legislature;  but  i 
claiming  under  that  act  the  performance  of 
mere  ministerial  duty,  they  certeinly  affirme< 
its  validity  and  constitutionality  under  tl\ 
laws  of  Louisiana,  and  the  supreme  law  of  th. 
land,  viz.f  the  Constitution  of  the  Unitei 
States.  The  unconstitutionality  of  the  act  i^as 
however,  expressly  drawn  in  (question  by  tlii 
defendante  in  error,  and  especially  by  the  in 
tervention  of  the  state  of  Louisiana,  the  pro 
visions  of  whose  act  plaintiff  was  seeking  t< 
have  obeyed  by  the  auditor. 

It  is  apparent  from  the  record,  that  the  de- 
cision of  the  supreme  court  of  Louisiana  is 
entirely  based  upon  the  alleged  unconstitution- 
ality of  the  act  No.  32  of  the  general  assembly, 
as  being  violative  of  the  prohibition  in  the 
amendment  to  article  1  of  the  Constitution  ol 
Louisiana,  to  wit:  *'That  prior  to  the  1st  Jan- 
uary, 1890,  the  debt  of  the  stete  shall  not  be  so 
increased  as  to  exceed  $25,000,000."  This  was 
promulgated  Dec.  15,  1870. 

Here,  then,  is  a  party  claiming  undet  an  act 
of  the  legislature,  declared  by  the  supreme 
court  to  1^  violative  of  an  article  of  the  Con- 
stitution of  the  state,  which  article,  it  is  re- 
torted, is  violative  of  the  Constitution  of  the 
United  States,  quoad  this  particular  act,  and 
the  Constitution  of  the  United  States  has  been 
misconstrued,  or  the  decision  could  not  have 
been  made.  Upon  the  face  of  the  record,  it 
thus  appears  that  the  decision  has  manifestly 
disregarded  the  supreme  law  of  the  land  em- 
bodied in  article  1,  section  10,  of  the  Federal 
Constitution,  which  limited  the  people  of  the 
state  in  the  power  to  adopt  a  provision  in  their 
Constitution,  the  interpretation  of  which  im- 
pairs the  obligation  of  a  isontract. 

That  there  was  a  contract  between  the  state 
and  Nixon  prior  to  the  adoption  of  the  amend- 
ment, we  refer  the  court  to  the  words  of  the 
act  No.  32:  'Whereas,  the  state  of  Louisiana, 
by  act  of  March  22d,  1866,  and  by  her  contract 
with  James  O.  Nixon  as  publie  printer." 

It  was   impossible   for   plaintiffs   in  error, 
more  clearly  than  they  have  done,  to  set  forth 
by  anticipation  the  protection  of  a  fundamen- 
tal principle  of  constitutional  jurisprudence, 
forbidding  the  impairing  of  contracts,  or  to  an- 
ticipate   a    misconstruction   by    the    supreme 
court  of  Louisiana  of  a  provision  that  in  real- 
ity consecrated  and  preserved  the  then  debt  of 
the  stete  at  $25,000,000,  except  in  argument. 
It  is  indubiteble  that  when  the  state  of  Louisi- 
ana, by  act  32,  although  passed  in  1871,  ac- 
knowledges the  existence  of  Nixon's  debt,  in 
1866,  imder  a  contract,  it  became  one  of  the 
very  debts  intended  to  be,  and  was,  really  pro- 
tected by  the  amendment  of  1870,  as  part  of 
the  $25,000,000  which  the  state  could  not  after- 
wards increase.    This  debt  was  then  sheltered 
by  the  Constitution  of  the  United  States  for- 
bidding any  construction  that  impaired  the  ob- 
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ligation  of  a  oontract.  Indeed  the  oonstruction 
plaoed  upon  ti&e  amendment  not  only  impaired, 
but  actually  destroyed,  the  contract,  and  ore- 
Tented  its  payment.  No  stron^r  case  could  be 
presented  within  the  jurisdiction  of  this  court 
under  the  laws,  decisions,  and  Constitution  of 
the  United  States,  by  which  a  citizen  is  more 
completely  denuded  of  his  Tishts  and  privi- 
leges under  the  Constitution.  We  repeat,  that 
the  Jurisdiction  of  this  court  is  sustained  on 
the  face  of  the  record  by  the  dd  class  of  cases 
referred  to  in  section  25  of  the  judiciary  act, 
"where  is  drawn  in  question  the  construction 
of  any  clause  of  the  Constitution  of  the  United 
States,  and  the  decision  is  a^inst  the  title, 
right,  privil^e,  and  exemption  claimed  by 
either  party,  under  such  clause  of  said  Consti- 
tution, and  that  this  fact  appears  by  the  de- 
cision and  could  not  have  appeared  before  it 
became  final."  In  other  words,  it  was  the  de- 
cision alone  which  violated  the  Constitution  of 
the  United  States,  and  brought  it  within  the 
purview,  if  not  the  very  words,  of  the  statute, 
and  the  uniform  decisions  of  this  honorable 
court. 

Mr.  Chief  Justice  Cl&ase  delivered  the  opin- 
ion of  the  court: 

No  question  as  to  the  repugnance  of  the  Con- 
stitution of  Louisiana  to  the  Constitution  of 
the  United  States  was  made  in  the  supreme 
court  of  the  state,  or  decided  by  that  court; 
nor  is  it  easy  to  see  how  such  a  question  could 
be  made.  The  main  question  argued  and  de- 
cided was  whether  an  act  of  the  legislature  in- 
creasing the  debt  of  the  state  when  it  already 
exceeded  $25,000,000  was  repugnant  to  the  Con- 
stitution of  the  state.  The  court  held  that  it 
was.  This  decision  involved  no  Federal  ques- 
tion. 

The  writ  of  error  ia  dUmisaed, 

JAMES  REES,  P2/f .  in  Err^ 

WILLIAM  L.  GOULD. 

<See  8.  C.  "Gould  v.  Ree^e/'  15  Wall.  187-106.) 

Patentable  inventions,  of  what  they  consist — 
what  is  not  infringement, 

1.  Patentable  Inventions  may  consist  entirely  of 
a  new  combination  of  old  Ingredienti,  where^  a 
new  and  usefol  result  Is  obtained. 

2.  Where  the  defendant.  In  constructing  his  ma- 
ehtae,  omits  entirely  one  of  the  Ingredients  of  the 
plalntlflTs  combination  without  substituting  any 
other,  he  does  not  infringe. 

8.  If  he  substitutes  another  in  the  place  of  the 
one  omitted,  which  Is  new  or  which  performs  a 
pQbfltaDtially  dUferent  function,  or  If  It  is  old,  but 
was  not  known  at  the  date  of  the  plalntlflTs  Inven- 
tion as  a  proper  substitute  for  the  omitted  ingredi- 
ent, then  be  does  not  infringe. 

[No.  230  of  Dec.  Term,  1871.] 
Argued  Nov.  13, 1S72.      Decided  Nov.  25, 1872. 

IK  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

This  was  an  action  on  the  case  brought  by 
the  defendant  in  error,  William  L.  Gould, 
against  the  plaintiff  in  error,  James  Rees,  in 
the  circuit  court  for  the  western  district  of 
Pennsylvania,  for  alleged  infringement  of  let- 
ters patent  of  thn  United  StatM,  granted  to 

NoTC. — What  constitutes  infringement — see  note 
to  Royer  v.  Coupe,  36  L.  ed.  U.  8.  1073. 
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said  William  L.  Gould,  for  "improvement  in 
steam-engines"  and  dated  Jan.  24,  1860. 

The  trial  commenced  Nov.  9,  1869,  before 
Hon.  Wilson  McCandless,  district  jud^,  sit- 
ting at  circuit,  and  resulted  in  a  verdict  and 
ju&ment  for  the  (tlaintiff. 

'fne  case  is  sufficiently  stated  by  the  court. 

Messrs.  William  BaketoeU  and  Geo.  JL 
Christy,  for  plaintiff  in  error: 

The  second  specification  of  error  is  to  the 
charge  of  the  court  in  answer  to  the  following 
poinU  offered  by  defendant's  counsel: 

1.  That  when  a  combination  of  mechanical 
devices  is  claimed,  it  is  not  infringed  by  the  use 
of  a  combination  differing  substantially  in  any 
of  its  parts;  and, 

2.  That  the  omission  of  one  essential  feature 
or  element  of  the  combination  as  claimed 
avoids  the  patent. 

These  propositions  are  fully  sustained  by 
authority. 

Carver  v.  Byde,  16  Pet.  514;  Prouty  t.  Bug* 
gles,  16  Pet.  336. 

In  Vance  v.  CampheU,  I  Black,  429,  17  L.  ed. 
171,  this  court  says:  ''Unless  the  combination 
is  maintained,  the  whole  invention  fails.  The 
combination  is  an  entirety.  If  one  of  the  ele- 
ments is  given  up,  the  thing  claimed  disap- 
pears." 

Again,  in  Brooks  v.  Fiske,  16  How.  219,  the 
court  says: 

"If  a  combination  has  three  different  known 
parts,  and  the  result  is  accomplished  by  the 
union  of  all  these  parts  arranged  with  reference 
to  each  other,  the  use  of  two  of  these  parts 
only,  combined  with  a  third,  substantially  dif- 
ferent from  the  former,  is  not  the  same  combi- 
nation, and  no  interference." 

There  are  numerous  authorities  to  the  same 
effect. 

Barrett  v.  Ball,  1  Mass.  474;  Brooks  v.  Biok- 
nell,  4  McLean,  73 ;  Stimson  v.  Railroad  Co.  10 
How.  343;  Foster  v.  Moore,  1  Curt.  292;  Mabie 
V.  Baskell,  2  Cliff.  511. 

The  court  below,  in  charffin|;  the  jury  on  this 
point,  says :  ''If  the  jiuy  believe  tnat  the  me- 
chanical devices  used  by  Rees,  although  dif- 
fering in  mechanical  form  or  combination,  are 
equivalent  to  those  patented  and  used  in  the 
combination  patented,  to  produce  the  same  re- 
sult, it  is  an  infringement  of  the  patent;  and 
this,  although  there  is  an  omission  of  one  of  the 
features  of  the  combination." 

The  first  portion  of  this  instruction  is  en- 
tirely too  broad  a  statement  of  the  doctrine  of 
mechanical  equivalents,  as  applied  to  mere 
combinations  of  old  devices,  and  was  clearly 
erroneous. 

See  McCormich  ▼.  Talcott,  20  How.  405,  15 
L.  ed.  930. 

It  is  not  denied  that  the  doctrine  of  equiva- 
lents may  be  invoked  by  the  patentee  of  a  com- 
bination to  prevent  mere  colorable  evasions  of 
his  rights ;  but  it  will  be  noticed  that  the  point, 
as  presented  to  the  court  below,  referred  to  "a 
combination  differing  substantially  in  any  of 
its  parts,"  and  to  "the  omission  of  the  one  es- 
sential feature." 

There  certainly  was  error  in  the  latter  part 
of  the  instruction,  that  the  omission  of  one  of 
the  features  of  the  combination  would  make  no 
difference  in  the  question  of  infringement. 

Mr.  J.  A.  Wills  for  defendant  in  error. 
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Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Patentable  inventions  may  consist  entirely 
in  a  new  combination  of  old  ingredients,  where- 
by a  new  and  useful  result  is  obtained,  and  in 
such  cases  the  description  of  the  invention  is 
sufficient  if  the  in^edients  are  named,  the 
mode  of  operation  given,  and  the  new  and  use- 
ful result  Ts  pointed  out,  so  that  those  skilled 
in  the  art  and  the  public  may  know  the  nature 
and  extent  of  the  claim  and  what  the  parts  are 
which  co-operate  to  produce  the  described  new 
and  useful  result. 

Damages  are  claimed  by  the  plaintiff  for  the 
alleged  infringement  of  certain  letters  patent, 
and  he  instituted  for  that  purpose  an  action  of 
trespass  on  the  case  against  the  defendant  to 
recover  compensation  for  the  alleged  injury. 

190*]  •Letters  patent  were  granted  to  the 
plaintiff  on  the  24th  of  January,  1860,  for  a 
new  and  useful  improvement  in  steam  engines, 
described  in  the  specification  as  ''a  new  and 
useful  mode  of  operating  and  handling''  such 
machines,  which  consists,  as  the  patent  states, 
in  so  arranging  and  constructing  the*  cranks  or 
arms  of  the  lifters  and  cam-rods  of  puppet 
valve  engines  that  they  may  be  operated  and 
handled  with -ease  and  speed,  by  means  of  levers 
and  connecting  rods,  the  whole  being  arranged 
and  construct^  in  the  manner  described  in  the 
specification. 

Very  minute  description  of  the  various  parts 
of  the  mechanism  of  the  invention  is  given  in 
the  specification,  and  in  order  to  enable  others 
skilled  in  the  art  to  make  and  use  the  invention 
the  patentee  proceeds,  with  much  detail,  to  de- 
scribe its  construction  and  operation,  but  in 
the  view  taken  of  the  case  by  the  dourt  it  will 
not  be  necessary  to  enter  into  those  details  in 
the  present  investigation  of  the  controversy  be- 
tween these  parties. 

Process  was  issued,  and  being  served,  the  de- 
fendant appeared  and  pleaded  as  follows :  ( 1 ) 
That  he  was  not  guilty.  (2)  That  the  plaintiff 
was  not  the  original  and  first  inventor  of  the 
improvement  described  in  the  letters  patent, 
and  tendered  an  issue  to  the  country,  which 
was  joined  by  the  plaintiff. 

Besides  the  two  pleas  pleaded,  he  also  gave 
notice  in  writing  that  he  would  give  evidence 
under  the  general  issue  to  prove  that  the  al- 
leged invention  was  well  known  and  generally 
used  in  steamboats  navigating  the  western  wa- 
ters long  anterior  to  the  alleged  date  of  the 
plaintiff's  invention.  Subsequently  the  par- 
ties went  to  trial,  and  the  jury,  under  the  in- 
structions given  by  the  court,  returned  their 
verdict  for  the  plaintiff,  and  the  defendant  ex- 
cepted to  certain  rulings  and  to  the  instruc- 
tions of  the  court,  and  sued  out  a  writ  of  error 
and  removed  the  cause  into  this  court. 

Enough  has  already  been  remarked  to  show 
what  the  general  nature,  construction,  and  op- 
eration of  the  improvement  is  without  entering 
more  into  the  details  of  the  description,  as 
given  in  the  specification,  except  to  reproduce 
191*]  •the  claims  of  the  patent  as  made  by 
the  patentee.  They  are  as  follows:  First.  The 
flanges  on  the  reversing  crank  or  arm,  and  the 
projection  on  the  cam-rod,  when  used  for  the 
purpose  of  guiding  the  hooks  into  their  proper 
position  on  the  wrists  of  the  reversing  crank  or 
arm,  as  described  and  set  forth  in  the  descrip- 
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tive  portion  of  the  specification.  Second, 
use  of  the  link,  or  its  equivalent,  when 
conne<»tion  with  the  cam-rods,  reversing  cx-0.: 
or  arm,  and  the  other  crank  or  arm,  as  thevc 
described,  and  for  the  purpose  therein  set  fov^ 
Third.  The  use  of  the  connecting  rods,  or  tbc 
equivalents,  when  used  in  combination  w± 
the  described  link,  cam-rod  and  levers^ 
therein  described  and  set  forth. 

Argument  to  show  that  each  of  the  clainus 
for  a  combination  of  ingredients  is  uiinec?^ 
sary,  as  the  statement  of  the  respecttve  claixi 
is  sufficient  to  establish  the  affirmative  of  't^.l 
proposition;  nor  is  it  necessary  to  add  anythln 
to  show  that  all  the  ingredients  of  the  respec 
ive  claims  are  old,  as  the  specification  does  zm4 
contain  a  word  to  justify  the  theory  that  t^T 
patentee  ever  pretended  that  he  had  inven'fce 
anything  except  the  several  combinations  di 
scribed  in  the  three  claims  of  his  letters  paten 

Exceptions  were  taken  by  the  defendant  f: 
certain  rulings  of  the  court,  as  well  as  to  sGr% 
eral  of  the  instructions  given  by  the  court  t> 
the  jury,  and  all  or  nearly  all  of  those  ruling 
and  instructions  are  assigned  for  error  in  tHi 
court,  but  in  the  view  of  the  case  taken  by  tliii 
court,  it  will  not  be  necessary  to  examine  mox*' 
than  one  of  the  exceptions,  which  is  the  on.< 
calling  in  question  the  instruction  defining  tlii 
rights  of  a  patentee  where  the  invention  coir 
sists  solely  in  a  combination  of  old  ingredients 
as  the  proposition  of  law  given  to  the  jury  in 
that  instruction  is  clearly  erroneous,  and  of  a 
character  which  entitles  the  defendant  to  a  re- 
versal of  the  judgment  and  to  a  new  trial. 

Evidence  was  introduced  on  both  sides,  and 
the  defendant  requested  the  presiding  justice 
to  instruct  the  jury  that  when  a  combination 
of  mechanical  devices  is  claimed,  the  patent  is 
not  infringed  by  the  use  of  a  combination  dif- 
fering ^substantially  in  any  of  its  parts,  [*102 
and  that  the  omission  of  one  essential  feature 
or    element    of   the   combination    as    claimed 
avoids  the  infringement,  repeating  tliat  request 
in  respect  to  each  of  the  three  claims  of  the 
patent,  and  the  bill  of  exceptions  shows  that 
the  presiding  justice  refused  to  five  the  in- 
struction as  to  any  one  of  the  three  claiips, 
and  that  he  instructed  the  jury  in  respect  to 
the  second  claim  that  the  use  of*  the  combina- 
tion is  an  infringement,  and  that  the  omission 
of  one  of  the  elements  and  the  substitution  of 
another  mechanical  device  to  perform  the  same 
fimction  will  not  avoid  the  infringement,  add- 
ing, what  undoubtedly  is  correct,  that  the  ele- 
ments of  the  machine  may  be  old  and  the  inven- 
tion consists  in  a  new  combination  of  old  ele- 
ments whereby  a  new  and  useful  result  is  ob- 
tained. 

Just  exception  cannot  be  taken  to  the  last 
paragraph  of  the  instruction,  but  the  preceding 
clause,  which  asserts  that  the  omission  of  one 
of  the  elements  and  the  substitution  of  another 
mechanical  device  to  perform  the  same  func- 
tion will  not  avoid  the  infringement,  cannot  be 
sustained,  as  the  principle,  as  there  stated, 
without  any  qualification,  is  not  correct,  and 
when  given,  as  the  instruction  was,  without 
any  explanation,  it  was  well  calculated  to  mis- 
lead the  jury. 

Mere  formal  alterations  of  a  combination  in 
letters  patent  do  not  constitute  any  defense  to 
the  charge  of  infringement,  as  the  inventor  of 
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Iron  what  he  has  invented  Mid 

amd  to  be  patented,  as  the  inventor  of  any 

tie  Htnted  iinprorement.      Such   inventors 

■7  dua  fqairaleiiU   aa   well    its   any  other 

[      tm  <i  iBtratora,   and    they    have    the   ume 

QfU  t»  mpprcM  every   other   subsequent  im- 

pMot,   not    mbatantially     d.ifferent   from 

•WdCTkare  invented  and  secured  by  letters 

patf,  Mt  they  cannot   suppress   subsequent 

^niMart*  wnich  are  substantially  di£Ferent 

im  tkor  iaventions,    whether    the  new  im- 

f^maA  eofttuta    in  ft    neiv  combination   of 

tit*}  tk>  BOW  'ingredients  or  of  some  newly 

i«nnd  isgredient,  or  even   of  some  old  in- 

p6at  performing    some   nerr    function,  not 

ncn  It  the  date  of  the   letters  patent,  aa  a. 

Mftridatitnte  for  the  inKredient  withdrawn. 

J4«svT.  OthoTM,  11  Wall.  555,  20  L.  ed.  42. 

Ci^itJouaLly  the  ivithdran-al  of  one  ingre- 

fiat  B  s  patented  combination,  and  the  sub- 

■Erika  of  snother  which  was  well  known  at 

ai  tet*  at  the  patent  sm   (t  proper  lubstitute 

krtkose  withorawn,  ta  a  mere  formal  alter- 

«■  rf  the  eombination ;  and  if  the  ingredient 

^ilillul  performs    substantially   the   same 

(■aims  H  the  one   withdrawn,  it  would  be 

sntt  to  iBBtnwt  the  jury  that  such  a  aubsti- 

wia  rf  one  ingredient  for  another  would  not 

mM  tke  diarge  of  infringement. 

bnt  all  that,  and  still  it  ia  dear  tliat  the 

■iUMiuu  will  not  support  the  charge  of  the 

^n,  ai  it  ia  equally  clear  that  if  the  combi- 

Mka  nnatituting  the    invention  claimed   in 

dfi^wqttrat  patent  was  new,  or  if  the  ingre- 

fait  aAatitnted  for  tbe  one  withdrawn  was  a 


n  old  o 


huf  MM*  new  function,  and  was  not  known 
*  At  date  of  the  plaintifTs  patent,  aa  a 
infs  sAstitate  for  the  ingredient  withdrawn, 
t  *«sU  aToid  the  infringement,  aa  a  new  com- 
Ihatioa  IB'  a  newly  diacorered  ingredient  sub- 
^tutxA  for  the  one  omitted,  or  even  an  old  one 
■ew  function  not  known  at  the 


.   .__ I,  would 

jaiiliaL  tat  tlw  ingredient  omitted  within 
tfa  asaaiag  ol  the  patent  law ;  nor  could  it  be 
■BsaMIy  elaimea  aa  aueh  by  the  plaintiff  in 
«dR  ta  Kipport  the  charge  of  infringement. 
hi  aa  altcratiaB  is  not  a  mere  formal  altera- 
t^  Bi  the  difference  between  the  two  improve- 
■Bti  b  waA  that  the  new  combination  would 
b  Iks  prvpcr  subject  of  a  patent  and,  conse- 
fHSth-,  wonld  avoid  the  charge  of  infringe- 
Hst  m  a  oae  like  the  one  supposed  by  the 


the    theory   assumed   by    the 
■■ury  in  findine-  for  " 
_  1  the  defendant  in  *( 
,  his  machine  omitted  one  of  the  ingre- 
the  plalntifrs  oombinatioD  and  sulurti- 


of  other  patentable  improvements ;  by  which  is 

meant  that  a  patentee  in  such  a  case  may  sub- 
atitute  another  ingredient  (or  any  one  of  the 
ingredients  of  his  inTention  if  the  ingredient 
substituted  performs  the  same  function  aa  the 
one  omitted  and  was  well  known  at  the  date  of 
his  patent  as  a  proper  substitute  for  the  one 
omitted  in  the  patented  combination.  Apply 
that  rule,  and  it  ia  clear  that  an  alteration  in  a 
patented  combination  which  merely  substitutM 
another  old  ingredient  for  one  of  the  ingre- 
dients in  the  patented  combination  is  an  in- 
fringement of  the  patent,  if  the  aubatitute  per- 
forn;s  the  same  function  and  was  well  known  at 
the  date  of  the  patent  as  a  proper  substitute 
for  the  omitted  ingredient,  but  the  rule  ia 
otherwise  if  the  ingredient  substituted  wae  a 
new  one,  or  performs  a  substantially  different 
function,  or  was  not  known  at  the  date  of  the 
plaintiff's  patent  as  a  proper  substitute  for  the 
one  omitted  from  his  patented  combination. 

Where  the  defendant  in  constructing  his  ma- 
chine omits  entirely  one  of  the  ingredients  of 
the  plaintiff's  combination  without  substitut- 
inc  any  other,  he  does  not  infringe,  and  if  hs 
aubstituteH  another  in  the  place  of  the  one 
omitted,  which  is  new  or  which  performs  a 
substantially  different  function,  or  if  it  is  old, 
but  was  not  kno^vn  at  the  date  of  the  plaintiff's 
invention  as  a  proper  substitute  for  the  omitted 
ingredient,  then  he  does  not  infringe.  Carvw 
V.  Hyde,  16  Pet.  614;  Vance  v.  CampbeU,  1 
Black,  427,  17  L.  ed.  168 ;  Rohertt  v.  HamAen, 
2  CliS.  S04;  Mabie  v.  Hatkell,  2  Cliff.  Gil; 
Broofesv.  Fi»ke,l4  How.  219;S(impBOn v.  Sail- 
road  Co.  10  How.  32B;  Proaty  v.  RuggUi,  1« 
Pet.  341;  Barrett  Y.  Hall,  IMaaa.  477;  Howvr, 
Abholl,  2  Story,  1Q4. 

Tested  by  these  principles,  as  the  InatruetiOD 
in  question  must  be,  it  is  plainly  erroneous,  aa 
it  warranted  the  jury  in  nnding  for  the  plain- 
tiff, whether  the  ingredient  substituted  for  the 
one  omitted  was  new  or  old,  or  whether  the  one 
substituted  was  or  was  not  well  known  at  the 
date  of  the  plaintiff's  patent  as  a  proper  sub- 
stitute for  the  omittedT  ingredient. 

Judgment  receried  and  a  new  ventre  ordettii 


MAEY  M.  KEARNEY  et  at.,  Plffs.  fti  Brr., 


(See  8.  C.  IS  Wall.  Bl-ST.) 
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th,  bis  r 


1.  Where,  Dpon  the  defendant's 
resents t Ives  were  madv  parties,  sdi 

msde  In  the  court  below  to  dlBnil__  — — 

rsuae  o(  their  cltlieuslilp,  iDd  the  court  denied  the 
motion,  but  upon  what  ground  It  does  not  sp- 
liear.  aari  the  plalntlfF  reBerved  bis  exception,  this 
rourt  wlJ]  not  review  such  declalon. 

2.  Error  must  be  shown  ;  It  Is  Derer  presumed. 

3.  This  court  cannot  take  cognlinnce  ot  such  sn 
>>iceptioa  »a3  more  than  It  could  of  sn  exception 


artievlarity  <*  evcepfloiM  U 
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waa  proved  and  the  decision  of  the  court  should 
haveoeen  taken. 

5.  A  record  from  a  state  court  finding  the  ille- 
gitimacy of  a  son  is  not  evidence  In  another  suit  to 
show  the  nonmarrlaire  of  the  mother,  or  the  ille- 
gitimacy of  her  other  children.  Blaokhurn  y. 
Crawford,  8  Wall.  176,  18  L.  ed.  186. 

[No.  162  of  December  Term,  1871.] 

Argued  November  12, 1872,    Decided  November 

25,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

This  was  an  action  of  ejectment  instituted  in 
the  circuit  court  of  Prince  George's  county, 
Md.,  by  the  original  lessors  of  the  plaintiff, 
now  defendant  in  error;  to  which  Richard  S. 
Blackburn  in  his  lifetime  appeared  as  the  only 
defendant,  on  making  the  usual  confession  of 
lease,  entry  and  ouster. 

Mr.  Blackburn  was  a  citizen  of  the  state  of 
Virginia,  and  on  his  motion  the  cause  was  re- 
moved to  the  circuit  court  of  the  United  States 
for  the  district  of  Maryland.  A  trial  was  had 
in  said  last-mentioned  court,  which  resulted  in 
a  verdict  in  favor  of  the  plaintiffs.  The  cause 
was  brought  to  this  court  by  writ  of  error,  and 
the  judgment  of  the  court  below  was  reversed. 

Blackburn  v.  Crawford,  3  Wall.  176,  18  L. 
ed.  186. 

The  cause  was  remanded  to  the  court  below, 
with  directions  to  award  a  venire  facias  de 
novo. 

The  subsequent  hlQtory  of  the  case  is  given 
in  the  opinion. 

Messrs.  William  Schley  and  Thomas  J. 
Dvraat  for  plaintiffs  in  error. 

Messrs.  T.  T.  Grittenden  and  Daniel 
Clarke  for  defendant  in  error. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

In  this  case  our  attention  has  been  called  to 
two  alleged  errors : 

1.  That  the  court  below  overruled  the  motion 
of  the  plaintiffs  in  error  to  dismiss  the  suit. 

After  the  case  was  remanded  from  this  court 
to  the  circuit  court,  the  plaintiffs'  lessors  ap- 
peared in  that  court  and  suggested  the  death  of 
Richard  S.  Blackburn,  the  original  defendant, 
and  prayed  leave  to  make  new  defendants. 
Leave  was  given  accordingly.  This  was  done 
on  the  first  Monday  of  April,  1868,  and  the 
cause  was  thereupon  continued  to  the  first  Mon- 
day of  November  following.  On  the  latter  day 
a  Avritten  agreement,  signed  by  William  Schley, 
Esq.,  as  the  counsel  for  the  plaintiffs  in  error, 
and  by  R.  J.  Brent,  Esq.,  as  the  counsel  for 
the  lessors  of  the  plaintiffs,  was  filed  in  court. 
It  was  to  the  effect  that  the  death  of  the  de- 
fendant, Blackburn,  having  been  suggested,  and 
the  plaintiffs  in  error  (naming  them)  being  in- 
terested on  the  part  of  the  defendant,  Black- 
bum,  in  the  property  mentioned  in  the  declara- 
tion, the  clerk  was  requested  to  enter  their  ap- 
pearance by  Mr.  Schley,  as  their  attorney, 
56*]  "they  being  alone  interested  •as  defend- 
ants in  said  property."  A  further  agreement 
was  signed  and  filed  by  the  same  counsel  "that 
the  original  pleadings  shall  stand  mutatis  mu- 
tandis.** The  case  was  thereupon  further  con- 
tinued to  the  first  Monday  of  April,  1869,  when 
it  was  again  continued  to  the  first  Mon<)ay  of 
November  following.  On  that  day  the  plain- 
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tiffs  in  error  appeared  by  their  counsel   and 
filed  a  motion  in  writing  to  dismiss  the  casc^ 
for  the  reason  that  Mary  Kearney  was,  at  thji| 
time  of  the  commencement  of  the  suit,  and  haq 
been  ever  since,  a  resident  and  citizen  of  th^ 
District  of  Columbia,  and  that  J.  L.  Henryj 
and  Kate  Kearney  Henry,  his  wife,  had  been 
during  the  same  period,  citizens  and  residenti^ 
of  the  state  of  Maryland,  and  that  the  court 
had,  therefore,  no  jurisdiction  to  hear  and  de- 
cide the  cause.  The  court  overruled  the  motion, 
but  upon  what  ground  does  not  appear.     It  ifl 
noted  on  the  record  that  the  plaintiffs  in  error 
"reserve  their  exception  to  the  decision  of  the 
court."     This  is  all  that  the  record  contains 
touching  the  motion.    For  aught  that  appears 
to  the  contrary,  the  court  may  have  overruled 
it,  because  the  facts  of  the  residence  of  the  de- 
fendants as  stated  in  the  motion  were  not 
proved,  or  because  it  was  proved  that  they  re- 
sided in  a  state  or  states  other  than  Maryland. 
Error  must  be  shown.     It  is  never  presumed. 
We  cannot  take  cognizance  of  the  exception  re- 
served upon  the  record,  any  more  than  we  could 
of  an  exception  noted  in  like  manner  to  the  ad- 
mission of  improper  testimony  or  misdirection 
by  the  judge  to  the  jury,  in  the  trial  of  a  cause. 
In  order  to  brin^  the  facts  properly  before  us 
a  bill  of  exception,  setting  forth  what  was 
proved  and  the  decision  of  the  court,  should 
have  been  taken.      As  the  record  stands,  we 
cannot  examine  the  subject.     We  have,  there- 
fore, not  had  occasion  to  consider  the  learned 
arguments  submitted  by  the  counsel  of  the  re- 
spective parties  upon  the  merits  of  the  motion. 

We  are  all  of  the  opinion  that  the  introduc- 
tion of  the  new  defendants  was  an  elongation 
of  the  original  action,  and  not  the  institution 
of  a  new'  suit. 

II.  The  second  alleged  error  relates  to  the 
transcript  of  the  record  in  the  orphans'  court 
of  Prince  George's  county. 

•It  appeared  by  the  transcript  that  ['ST 
Blackburn,  as  the  next  of  kin  to  Thomas  B. 
Crawford,  deceased,  applied  to  tbe  court  for 
letters  of  administration  upon  the  estate  of  the 
decedent.  George  T.  Crawford,  claiming  to  be 
the  son  of  the  deceased,  made  a  like  applica- 
tion. The  court  ordered  to  be  tried  an  issue  in- 
volving the  question  whether  Thomas  B.  Craw- 
ford and  Elizabeth  Taylor,  the  mother  of 
George  T.  Crawford,  were  ever  lawfully  mar- 
ried. The  jury  foimd  in  the  negative,  and 
judgment  was  entered  accordingly.  The  case 
was  removed  to  the  court  of  appeals  of  the 
state,  and  that  court  afiirmed  tne  judgment. 
When  this  case,  as  it  is  now  before  us,  was 
tried  in  the  coiirt  below,  George  T.  Crawford 
had  died,  and  his  children  were  not  made  par- 
ties to  the  suit.  Upon  the  trial  the  plaintiffs  in 
error  offered  the  transcript  in  evidence  as  bear- 
ing upon  the  question  of  the  marriage  of  Eliza- 
beth Taylor  and  the  legitimacy  of  her  other 
children.  The  court  excluded  it  from  goine  to 
the  jury,  and  the  plaintiffs  in  error  excepted. 

The  effect  of  the  verdict  and  judgment  here 
in  question  were  fully  considered  when  this 
case  was  formerly  before  us.  We  then  held 
that  they  were  an  estoppel  as  to  George  T. 
Crawford  and  barred  his  right  of  action,  but 
that  they  did  not  in  anywise  affect  the  rights  ot 
the  other  children,  because  they  were  not  par- 
ties to  the  proceeding.      Blackburn  v.  Craw- 
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3  Wafl.  190,  18  L.  ed.  192.      We  have  no 
of  the  foundness   of   these   conclusions, 
e  M  BO  dispoution  to  review  or  reverse 
It  it  mmeoessaTy  to  pursue  the  subject 
jvtkr.    So  error  was  oommitted  in  rejecting 


Tkf  ywifmmi  of  the   Circuit    Court  is  of- 


SCOT  OELRICHS  and  John  Frederick  May, 

Appta^f 

STEPHEN  J.  Wm:-IAMS  et  al. 

IK&C  *^elr«cJU  T.  Spatm/'  16  Wall.  211-2310 

^mAdiom — ohieetion  to — in  eguity — sure- 
Ua—rtieaae — trustee,  extent  of  recovery  of 
"imttrat  a$  datnages — counsel  fees  not  aU 


L  W^ere  tbcrc  Is  a  complete  remedy  at  law,  a 
1?  k  csBit7  most  be  dismissed.  Xhis  objection  is 
^iu#d  u  jmiadlctional,  and  may  be  enforced 
t  *te  «vt  na  9pont^,  tlionnTli  not  raised  by  the 
Bor  SQCKested  by   counsel. 

the  proceeding  In  equi^  will  save 
K.  ana  a  mnltlpTlclty  or  salts,  or  where 
^r»  ii  ti  «icfB«nt  of  trust  in  tlie  case,  jurlsdic- 
aa  li  cqoHy  U  conferred. 

i  luvtk*  In  a  bond  for   injunction  cannot  so 
Mai  the  decree  In  the  case  in  wblch  their  bonds 


1  A  relcue  nnder  seal  cannot.  In  eqnlty,  affect 
It  K««fmble  and  separate  rlf^bts  of  parties  other 
la  those  bj  whom  it  ^nras  executed. 

L  A  tnstee  of  a  fund  to  "wbom  an  injunction 
tat  1i  ^rea  siav  recore^  noon  the  bon«i  at  law 
to  ihe  fau  extent  of  tbe  damages  touching  the  en- 


1  la  eqplty.  the  liability  of  tbe  obligors  in  such 
tai  It  the  nme  as  in  ia^v,  and  the  proceeds  will 
k  fiarlbated  accordlns  to  tbe  equities  of  all  the 
artktia  Interest. 

^  f9t  delay  cansed  by  an  Injunction,  interest 
■o  Wallowed. 

i  CmbmI  fees  cannot  be  allowed  as  part  of  the 
tesffs  tofcied  by  an  injunction  bond. 

[No.  216  of  1>ecember  Term,  1871.] 

iffwei  liotember  i,  1812.     Decided  November 

£5,  1872. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Colombia. 
TV  ease  is  stated  by  the  court. 
Messrs,  T.  T.  Crittenden,  T.  J.  Dnraaty 
£>  J,  Brent,  and  W.  D.  Davidge  for  appellants. 
Messrs.  P.  Pkilllpa,  J.  M,  Carlisle,  and  J. 
li  Kagfcsjsam  for  appellees. 

Hr.  JasHee  S^rAymo  delivered  the  opinion 
rfte  eoort: 

His  is  aa  appeal  in  equity  from  the  decree 
rf  the  muicaic  court  of  the .  District  of  Co- 


Tbis  litigation  ^ows  ou^  of  a  prior  suit,  to 
*Ueh  it  is  neeessary  briefly  to  advert  in  order 
*4  mder  intellig^ibfe  the  issues  to  be  decided 
■  the  ease  before  us. 

The  Baak  of  the  United  States  assigned  to 
TiHiajB  S.  Wetmore  certain  bonds  of  the  state 
M  Texas  as  security  for  a  debt  which  the  bank 
hijB.  He  surrendered  the  bonds  to  the 
K  aad  received  in  their  stead  certificates  of 
tsdebtedness,  which  he  deposited  in  the  treas- 
«7  of  the  United  States  for  payment,  under 
the  act  of  Congress  of  the  9th  of  September, 
'JSfti,  and  the   explanatory  act   of  February 

to  recover  dawutges  caused  by  an 
■oU  to  Mark  t.  Hyatt,  18  L.  B.  A. 


28th,  1855.  Tlie  bank  thereafter  transferred 
one  tenth  of  the  certificates,  less  the  amount 
due  to  Wetmore,  to  General  James  Hamilton. 
Hamilton  subsequently  became  indited  to 
Wetmore  and  gave  Wetmore  a  lien  upon  his 
share  of  the  fund  to  secure  the  payment  of  the 
debt  and  interest.  He  gave  like  liens  to  Corco- 
ran &  Kiggs,  to  James  Robb  &  Co.,  and  to  H.  R. 
W.  Hill.  Robb  &.  Co.  transferred  their  claim  to 
Hill.  The  trustees  of  the  bank  also  claimed  a 
part  of  the  one  tenth  as  not  embraced  in  the 
transfer  to  Hamilton.  Before  the  fund  was  paid 
over  by  the  Treasury  Department,  Albert  C. 
Spain,  as  guardian  of  Mary  McCrae,  a  lunatic, 
filed  a  bill  in  'equity,  wherein  he  as-  [*225 
serted  a  prior  and  paramount  lien  upon  the 
fund  in  behalf  of  his  ward,  and  prayed  an  in- 
junction to  prevent  the  defendants  from  receiv- 
ing any  part  of  the  amount  in  question  until 
the  claim  set  up  in  the  bill  should  have  been 
passed  upon  by  the  court.  To  this  bill  Wet- 
more and  the  other  claimants,  except  Hill, 
were  made  parties  defendant.  An  injunction 
was  granted  as  j>rayed  for,  and  on  the  31st  of 
May,  1856,  an  m junction  bond  was  executed. 
The  penalty  was  $15,000.  The  obligees  were 
Wetmore  and  the  other  defendants.  The  obli- 
gors were  John  F.  and  Henry  May.  The  condi- 
tion was  that  Spain  ''should  prosecute  the  writ 
of  injunction  with  effect  and  pay  all  damages 
and  costs"  which  the  obligees,  "or  any  of  them, 
shall  sustain  by  the  granting  of  this  injunc- 
tion." On  the  23d  of  April,  1856,  a  further  bond 
was  given,  pursuant  to  the  order  of  the  court, 
in  the  penal  sum  of  $20,000.  The  obligees  were 
Wetmore  and  others.  Hill  was  not  one  of  them. 
The  obligors  were  Spain  and  Oelrichs.  The 
condition  was  that  Spain  should  prosecute  the 
writ  of  injunction  "with  effect  and  satisfy  and 
pay  as  well  the  costs,  damages,  and  charges 
which  shall  accrue  in  said  circuit  court  of 
Washington  countv,  as  all  costs,  damages,  and 
char^  which  shall  be  occasioned  by  said  writ 
of  injunction,  unless  the  said  court  shall  decree 
to  the  contrary." 

By  consent  of  parties  it  was  thereupon  or- 
dered by  the  court  that  this  bond  should  be 
filed  in  lieu  of  the  prior  bond,  "reserving  the 
right  to  the  obligees  to  have  recourse  to  the 
original  bond  for  interest  theretofore  accrued, 
at  the  election  of  the  obligees,  and  not  other- 
wise." 

On  the  31st  of  Mav,  1856,  the  James  River  & 
Kanawha  Company  naving  filed  a  bill  and  pro- 
cured a  like  injunction,  gave  bond  in  the  sum 
of  $5,000.  The  obligees  were  Wetmore  and  all 
the  other  adverse  claimants  of  the  fund  includ- 
ing Spain  and  the  executor  of  Hill.  The  obli- 
gors were  Thomas  H.  Ellis,  Hugh  Caperton, 
and  Robert  Ould.  The  condition  of  the  bond 
was  that  the  company  "shall  well  and  truly 
prosecute  the  said  suit  with  effect  and  shall  an- 
swer all  damages  and  costs  which  the  defend- 
ants, or  either  of  them,  *may  sustain  by  [*226 
the  granting  of  this  injunction,  in  case  it  shall 
be  dissolved."  On  the  20th  of  June,  1856, 
Pierce  Butler  procured  a  like  injunction  and 
gave  bond  in  the  sum  of  $2,500.  The  obligees 
were  Wetmore  and  the  other  claimants  of  the 
fund,  including  Hill's  executor.  The  condition 
was  that  Butler  should  "pay  and  satisfy  all 
costs  and  damages  that  may  accrue  to  the  obli- 
gees, or  either  of  them,  by  reason  of  said  in- 
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junction,  In  case  the  same  shall  be  dissolved." 
In  the  pro^^ss  of  the  cause,  Spain  dismissed 
his  injunction  as  to  the  claim  of  the  trustees  of 
the  bank  for  the  sum  of  $12,051.60.  That 
amount  was  paid  to  them,  and  they  thereupon 
released  their  claim  under  the  injunction  bonds. 
By  agreement  of  counsel  the  cases  of  Spain  and 
Butler  were  heard  together.  The  court  decreed 
that  there  should  be  first  naid  to  Wetmore  the 
principal  and  interest  of  his  debt,  amounting 
together,  including  the  cost  of  audit,  to 
$4,333.66.  That  there  should  be  next  paid  to 
Corcoran  &  Riggs  the  amount  of  their  lien, 
$30,000.  And,  thirdly,  to  the  representatives 
of  Hill  the  debt  due  to  his  estate^  found  to  be 
then,  with  interest,  $52,467. 

The  amount  applicable  to  this  demand,  after 
satisfying  the  demands  of  Wetmore  and  Cor- 
coran ft  Rim,  was  $38,171.  This  left  a  bal-. 
anoe  due  Hill's  estate  of  $14,286.54  unsatisfied 
and  unprovided  for.  The  case  was  removed  to 
this  court  by  appeal,  and  the  decree  of  the 
court  below  was  here  affirmed,  Spain  ▼.  Ham- 
ilton,  1  Wall.  604,  17  L.  ed.  610.  The  James 
River  &  Kanawha  Company  dismissed  their 
bill.  Corcoran  &  Riggs  subsequently  collected 
upon  the  bond  executed  by  Ellis,  Caperton,  & 
Quid  the  sum  of  $6,000.  The  penalty  of  the 
bond  of  Butler^  $2,600,  was  paid  to  the  com- 
plainant, J.  Dick  Hill. 

This  bill  is  brought  by  the  executors  of  Wet- 
more, the  executor  of  H.  R.  W.  Hill,  and  J. 
Dick  Hill,  his  devisee  and  only  heir  at  law, 
against  John  F.  May,  William  W.  Corcoran, 
G^rge  W.  Riggs,  Hugh  Caperton,  and  Henry 
Oelriehs.  It  gives  sufficient  reasons  for  not 
making  additional  parties  whose  presence 
would  otherwise  be  necessary,  though  not  in- 
227*]  dispensable,  *in  this  litigation.  The  ob- 
ject of  the  bill  is  to  enforce  in  favor  of  Hill's 
estate  the  liability  for  damages  arising  under 
the  injunction  bonds,  and  if  need  be  to  marshal 
the  assets.  The  executors  of  Wetmore  claim 
nothing  except  in  trust  for  the  benefit  of  Hill's 
estate. 

The  oourt  below  allowed  Corcoran  ft  Rig^ 
for  damages,  interest  on  the  amount  of  their 
lien  during  the  time  payment  was  delayed  by 
the  injunction,  beinp^  a  period  of  four  years, 
eight  months,  and  sixteen  days. 
The  interest  thus  computed,  makes  the 

sum  of   $8,475  00 

The  court  also  allowed  them  for  counsel 

fees  In  the  adverse  litigation 1,000  00 

$9,475  00 
From  this  was  deducted  the  amount  they 
received  upon  bond  given  in  behalf  of 
the  James  River  &  Kanawha  Co., . .     5,000  00 

Balance |4,475  00 

Of  this  sum,  $2,455.94  was  apportioned  to 
May's  bond,  and  $2,019.06  to  Oelriehs. 

The  damages  awarded  to  Hill's  estate  were 

as  follows: 

Loss  of  principal  by  reason  of  the  fact 
that  part  of  the  fund  which  would 
otherwise  have  been  applied  to  it  in 
part  payment  was  absorbed  for  the 
interest  upon  the  prior  claims $827  41 

Interest  on  |36(S14.35  for  4  yrs.  8  mos. 

10  days 10,230  55 

Counsel  fees  In  the  adverse  litigation. .     1.500  00 

$12,557  96 

Deduct  the  amount  received  on  the  But-    ^  ,^^  ^^ 

ler  bond  2.600  00 

Balance $10,057  06 


Of  this  sum  there  was  appropriated  to  May's 
bond  $5,027.16,  and  to  Oelrich  $5,030.81. 

May  and  Oelriehs  appealed,  and  the  case  is 
now  before  this  court  for  final  adjudication. 

It  has  been  insisted  by  the  counsel  for  the 
appellants  that  there  is  a  complete  remedy  at 
law,  and  that  the  bill  must  therefore  be  dis- 
missed. Such  must  be  the  consequence  if  the 
objection  is  well  taken.  In  the  jurisprudence 
of  the  'United  States  this  objection  U  [«228 
regarded  as  jurisdictional,  and  may  be  enforced 
by  the  court  8ua  spontCf  though  not  raised  by 
tne  pleadings  nor  suggested  by  counsel.  Par- 
ker V.  Winnipiaeogee  Co.  2  Black,  661,  17  L. 
ed.  337;  Graves  v.  Insurance  Co,  2  Cranch, 
419;  Fowls  v.  Lawrason,  5  Pet.  496;  Dade  v. 
Irunn,  2  How.  383. 

The  16th  section  of  the  judiciary  act  of  1789 
provides  "that  suits  in  equity  shall  not  be  sus- 
tained in  any  case  where  plain,  adequate,  and 
complete  remedy  can  be  had  at  law;''  but  this 
is  merely  declaratory  of  the  pre-existing  rule, 
and  does  not  apply  where  the  remedy  is  not 
"plain,  adequate,  and  complete;"  or^  in  other 
words,  "where  it  is  not  as  practical  and  effi- 
cient to  the  ends  of  justice  and  to  its  prompt 
administration,  as  the  remedy  in  equity." 
Boyce  v.  Orundy,  3  Pet.  216. 

Where  the  remedy  at  law  is  of  this  character, 
the  party  seeking  redress  must  pursue  it.  In 
such  cases  the  adverse  party  has  a  coi)stitu- 
tional  right  to  a  trial  of  the  issues  of  fact  by 
a  jury.  Hipp  v.  Babin,  19  How.  278,  15  L.  ed. 
635. 

But  this  principle  has  no  apijlication  to  the 
case  before  us.  Upon  looking  into  the  record 
it  is  clear  to  our  minds,  not  only  that  the  rem- 
edy at  law  would  not  be  as  effectual  as  the  rem- 
edy in  equity,  but  we  do  not  see  that  there  is 
any  eflTectual  remedy  at  all  at  law.  If  the  in- 
junction bonds  wer-e  sued  upon  at  law  and  the 
judgments  recovered,  a  procpeding  in  equity 
would  still  be  necessary  to  s'^ttle  the  respective 
rights  of  the  several  obliges  to  the  proceeds. 
The  direct  proceeding  in  equity  will  save  timcy 
expense,  and  a  multiplicity  of  suits,  and  settle 
finally  the  rights  of  all  concerned  in  one  litiga- 
tion. Besides,  there  is  an  element  of  trust  in 
the  case,  which,  wherever  it  exists,  always  con- 
fers jurisdiction  in  equity. 

It  has  been  urged  that  Hamilton's  arrange- 
ment with  the  bank  was  illegal  and  void,  and 
never  fulfilled  on  his  part,  and  that  he  had  no 
title  to  the  residuum  of  one  tenth  of  the  cer- 
tificates to  which  his  assignment  related.  It 
is  a  sufficient  answer  to  say  that  the  trustees 
of  the  bank  were  parties  to  the  former  suit, 
and  that  the  court  recognized  and  affirmed  the 
'validity  of  the  claim  by  administering  [*880 
the  fund  arising  from  it.  The  appellants  cannot 
go  behind  the  decree  in  the  case  in  which  their 
bonds  were  given.  The  law  and  the  facts  of 
that  case,  as  settled  by  the  court,  are  conclusive 
of  their  rights  in  this  proceeding.  They  cannot 
be  permitted  to  raise  any  question  as  to  either. 

The  release  given  by  the  trustees  of  the  bank 
cannot  avail  the  defendants.  If  it  were  not  by 
a  sealed  instrument,  it  would  not  be  a  techni- 
cal bar,  even  in  the  suit  at  law.  In  what  form 
it  was  given  is  not  disclosed  in  the  record. 
But  if  it  were  properly  executed  under  seal,  it 
cannot  in  equity  affect  the  severable  and  sep- 
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rifkts  of  parties  to  the  bonds  other  than 

bf  whom  it  was  executccL 

ll  ■  tnie  that  neither  Hill  nor  his  represent- 

ftm  vere  parties  to  either  the  bond  of  May 

atk  tad  ol  OeirichSy  and  that  they  were  not 

umti  B  the  writ  of  injunction  issued  upon 

tk  fia;  of  the  first  bond.      But  Spain's  bill 

wmni  chat  Wetmore  held  the  fund  in  trust  for 

W£.  Wedaore  was  an  obligee  in  both  bonds. 

tbr  2e|i]  title  to  the  entire  fund  was  in  him, 

mi  WM  aerer  devested.      It  -was  extinguished 

If  tk  psjmeot  of  the  money  by  the  Treasury 

>futmtaA,  and  its  distribution  pursuant  to 

•se  iane  of  the  court.      Wetmore  during  his 

i^soBe,  mad  after  his  death,  his  legal  repre- 

■tatirct,   might    have    recovered    upon    the 

tmk  tt  law  to  the  full  extent  of  the  damages 

aaeUqg  the  entire  fund.       Such  was  his  and 

aor  i^  right.     £quity  vrould  have  distrib- 

Sid  the  proeeedsy  if  need  be,  according  to  his 

:i^  asd  the  equities  of  the  other  parties  in 

aURst  la  this  ease  equity  follows  the  law  as 

vpH^  the  liability  of  tne  appellants  and,  hav- 

if  tike  proceeds  in  hand,  Mrill  distribute  them 

a  t^  proceeding.      lA'vingatan  v.   Moore,  7 

MU7;  Riddle  v.  Mandeville,  5  Cranch,  322. 

The  objectioQ  that  proper  releases  were  not 

M  ia  tibe  Treasury  department  is  imtenable. 

Tst  proofs  establish  three  facts : 

IW  faad  would  have  been  paid  over  earlier 
A  far  the  injunction. 

]  *lt  was  paid  after  the  injunction  was 


1W  delay  caused  by  the  injunction  was  the 
yoMk  for  which  interest  vras  allowed  by  the 

^Vt  KlOW. 

Vhether  the  payment  -was'  or  would  have 
ha  aprojperly  made,  is  an  inquiry  which 
in  tot  arise  in  this  case,  and  with  which  the 
■fffHints  Inve  nothins^  to  do. 

n  ■  soifident  for  the  purpose  of  this  case 
tkt  there  was,  in  fact,  such  delay,  and  that  it 
ynenM  from  the  cause  alleged  in  the  bill. 
IW  decree  of  the  court  below  was  preceded 
^  t^  report  of  a  master,  which  the  decree 
■linul  tad  followed.  Upon  looking  into  the 
nyert  we  find  it  ^ear  and  able,  and  we  are  en- 
inlj  mtisfied  with  it»  except  in  one  particu- 
M.  We  think  that  both  the  master  and  the 
■vt  erred  in  allowing  counsel  fees,  as  a  part 
rf  tie  damages  covered  by  the  bonds. 

ii  Anmnh^  T.   Wiaetnan,  3  Dall.  306,  de- 

oded  hj  this  court  in  1796,  it  appeared  "by  an 

TtTwu  of  the  damages  ux>on  wnich  the  decree 

•u  ibiraded,  and  wrhich   was  annexed  to  the 

nenrd,  that  a  ^large  of  $1,600  for  counsel  fees 

a  tfe  eourts  below  had  been  allowed."    This 

*vt  hdd  that  it  ''oug^ht  not  to  have  been  al- 

jpwd.*    The  report  is  very  brief.     The  nature 

cf  the  cue  does  not  appear.     It  is  the  settled 

nJe  that  eounsel  fees  cannot  be  included  in  the 

ftatf^  to  be  recovered  for  the  infringement 

if  1  patent.     Teeae  v.  Huntingdon,  23  How.  2, 

:<  L  ed.  470;   V^hittetnore  v.  Cutter,  1  Gall. 

e»;  9t\mp9on,  v.    The   Railroads,  1  Wall.  Jr. 

1<4.    They  cannot  be  allowed  to  the  gaining 

(Me  IB  admiralty  as  incident  to  the  judgment 

Wroad  the  casta  and  fees  allowed  by  the  stat- 

oL  The  Baltimore^  8  WalL  378,  19  L.  ed.  463. 

li  actioDs  of  trespass  where  there  are  no 

•snvBHitaiiees  of  aggravation,  only  compensa- 

**«7  damages  can  be  reeovered,  and  they  do  not 

■flailL  the  fees  of  oounseL  The  plaintiff  is  no 


more  entitled  to  them,  if  he  succeed,  than  is 
the  defendant  if  the  plaintiff  be  defeated.  Why 
should  a  distinction  be  made  between  themt 
In  certain  actions  ex  delicto  vindictive  dam- 
ages may  be  given  by  the  jury.  In  regard  to 
that  class  of  cased  this  court  has  said:  "It  is 
true  that  ^damages  assessed  by  way  of  [*231 
example  may  indirectly  compensate  the  plain- 
tiff for  money  expended  in  counsel  fees,  but  the 
amount  of  these  fees  cannot  be  taken  as  the 
measure  of  punishment  or  a  necessary  element 
in  its  infliction."  Day  v.  Woodworth,  13  How. 
370,  371. 

The  point  here  in  question  has  never  been  ex- 
pressly decided  by  this  court,  but  it  is  clearly 
within  the  reasoning  of  the  case  last  referred 
to,  and  we  think  is  substantially  determined  by 
that  adjudication.  In  d^bt,  covenant,  and  as- 
sumpsit, damages  are  recovered,  bu,t  counsel 
fees  are  never  included.  So  in  equity  cases, 
where  there  is  no  injimction  bond,  only  the  tax- 
able costs  are  allowed  to  the  complainants.  The 
same  rule  is  applied  to  the  defendant,  however 
luijust  the  litigation  on  the  other  side,  and 
however  large  the  expensa  litis  to  which  he 
may  have  been  subjected.  The  parties  in  this 
respect  are  upon  a  footing  of  equality.  There  is 
no  fixed  standard  by  which  the  honorarium  can 
be  measured.  Some  counsel  demand  much  more 
than  others.  Some  clients  are  willing  to  pay 
more  than  others.  More  counsel  may  be  em- 
ployed than  are  necessary.  When  both  client 
ana  coiuisel  know  that  the  fees  are  to  be  paid 
by  the  other  party  there  is  danger  of  abuse.  A 
reference  to  a  master,  or  an  issue  to  a  jury, 
might  be  necessary  to  ascertain  the  proper 
amoimt,  and  this  pprafted  litigation  might  nos- 
sibly  be  more  animated  and  protracted  than 
that  in  the  original  cause.  It  would  be  an 
office  of  some  delicacy  on  the  part  of  the  court 
to  scale  down  the  charges,  as  might  sometimes 
be  necessary. 

*  We  think  the  principle  of  disallowance  rests 
on  a  solid  foundation,  and  that  the  opposite 
rule  is  forbidden  by  the  analogies  of  the  law 
and  sound  public  policy. 

The  amount  of  the  allowance  in  this  case 
may  be  remitted  here,  as  was  done  in  the  case 
in  3  Dallas,  and  the  decree  of  the  Circuit  Court 
will  thereupon  be  affirmed.  Otherwise  the  de- 
cree tcill  he  reversed,  and  the  cause  remanded 
for  the  reformation  of  the  decree  in  conform* 
ity  to  this  opinion. 


WILLIAM   C.   GRAY,   Collector   of   Internal 
Revenue,  Plff,  in  Err,, 

WILLIAM  DARLINGTON. 

(See  S.  C.  16  Wall.  63-67.) 

Advance  in  value  of  bonds,  when  not  taxable  oB 

profits. 

1.  The  advance  in  the  value  of  United  States 
bonds,  during;  a  period  of  four  years,  over  their 
cost,  realized  by  their  sale,  was  not  subject  to  taxa- 
tion as  gains,  profits,  or  Income  of  the  plaintiff  for 
the  year  in  which  the  bonds  were  sord,  under  the 
act  of  Mar.  2,  1867. 

2.  The  statute  only  applies  to  such  gains,  prof- 
its, and  Income  as  are  strictly  acquisitions  made 
during  the  year  preceding  that  in  which  the  as- 
sessment is  levied  and  collected. 

3.  Mere  advance  in  value  in  no  sense  constitutes 
the  sains,  prohts,  or  Income  s^cifled  by  the  stat- 
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ute.     It  coDBtitates  and  can  be  treated  merelj  as 
Increase  of  capital. 

[No.  67.] 
Bubmitted  Nov.  19, 1872.  Decided  Dec.  9, 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

Suit  was  brought  in  the  court  of  common 

Sleas  of  Chester  county,  Pennsylvania,  by  the 
efendant  in  error,  to  recover  back  a  sum  of 
money  paid  by  him  under  protest,  as  an  in- 
come tax.  Upon  petition  of  the  defendant,  the 
case  was  removed  to  the  court  below,  by  which 
judgment  was  given  in  favor  of  the  plaintiff. 
Whereupon  the  defendant  sued  out  tnis  writ 
of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  Geo.  H.  Williams,  Aity.  Oen.  and 
0.  H.  Hill,  Assi.  Aity.  Oen.  for  plaintiff  in 
error. 

Messrs.  M.  Blair,  F.  A.  Diek  and  William 
Darlington,  in  person,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1865  the  plaintiff,  being  the  owner  of  cer- 
tain United  States  Treasury  notes,  exchanged 
them  for  United  States  five-twenty  bonds.  In 
1869  he  sold  these  bonds  at  an  advance  of  $20,- 
000  over  the  cost  of  the  Treasury  notes,  and 
upon  this  amount  the  assistant  assessor  of  the 
United  States  for  the  collection  district  in 
66*]  Pennsylvania,  'within  which  the  plaintiff 
resided,  assessed  a  tax  of  five  per  cent,  alleging 
it  to  be  gains,  profits,  and  income  of  the  plain- 
tiff for  that  year.  On  appeal  to  the  assessor 
of  the  district,  and  to  the  Commissioner  of  In- 
ternal Revenue,  tliis  assessment  was  affirmed, 
and  it  was  transmitted  to  the  defendant,  as 
collector  of  the  district,  for  enforcement.  Upon 
the  latter *s  demand  the  tax  was  paid  by  the 
plaintiff  under  protest,  and  the  present  action 
was  brought  to  recover  back  the  money. 

The  question  presented  is  whether  the  ad- 
vance in  the  value  of  the  bonds,  during  this 
period  of  four  years,  over  their  cost,  realized  by 
their  sale,  was  subject  to  taxation  as  gains, 
profits,  or  income  of  the  plaintiff  for  the  year 
m  which  the  bonds  were  sold.  The  answer 
which  should  be  given  to  this  question  does 
not,  in  our  judgment,  admit  of  any  doubt.  The 
advance  in  the  value  of  property  during  a  se- 
ries of  years  can,  in  no  just  sense,  be  consid- 
ered the  gains,  profits,  or  income  of  any  one 
particular  year  of  the  series,  although  the  en- 
tire amount  of  the  advance  be  at  one  time 
turned  into  money  by  a  sale  of  the  property. 
The  statute  looks,  with  some  exceptions,  for 
subjects  of  taxation  only  to  annual  gains,  prof- 
its, and  income.  Its  general  language  is  "that 
there  shall  be  levied,  collected,  and  paid  annu- 
ally upon  the  gains,  profits,  and  income  of 
every  person,"  derived  from  certain  specified 
sources,  a  tax  of  five  per  cent,  and  that  this  tax 
shall  be  "assessed,  collected,  and  paid  upon  the 
g:;ins,  profits,  and  income  for  the  year  ending 
the  Slst  of -December  next  preceding  the  time 
for  levying,  collecting,  and  paying  said  tax."  14 
Stat,  at  L.  pp.  477,  478,  8  13.  This  language  has 
only  one  meaning,  and  that  is  that  the  assess- 
ment, collection,  and  payment  prescribed  are  to 
be  made  upon  the  annual  products  or  income  ol 
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one's  property  or  labor,  or  such  gains  or  profits 
as  may  be  realized  from  a  business  transaction 
begun  and  completed  during  the  precedingyear. 
There  are  exceptions^  as  already  intimated,  to 
the  general  rule  of  assessment  thus  prescribed. 
One  of  these  exceptions  is  expressed  in  the 
'statute,  and  relates  to  profits  upon  sales  [*66 
of  real  property,  requiring,  in  the  estimation  of 
gains,  the  profits  of  such  sales  to  be  included 
where  the  property  has  been  purchased,  not 
only  within  the  preceding  year,  but  within  the 
two  previous  years.  Another  exception  is  im- 
plied from  the  provision  of  the  statute  which 
requires  all  gains,  profits,  and  income  derived 
from  any  source  whatever,  in  addition  to  the 
sources  enumerated,  to  be  included  in  the  esti- 
mation of  the  assessor.  The  estimation  must, 
therefore,  necessarily  embrace  cains  and  profits 
from  trade  and  commerce,  and  these,  for  their 
successful  prosecution,  often  require  property 
to  be  held  over  a  year.  In  the  estimation  of 
gains  of  any  one  year,  the  trader  and  merchant 
will,  in  consequence,  often  be  compelled  to  in- 
clude the  amount  received  upon  ffONods  sold  over 
their  cost,  which  were  purchased  in  a  previous 
year.  Indeed,  in  the  estimation  of  the  ^ins 
and  profits  of  a  trading  or  commercial  business 
for  any  one  year,  the  result  of  many  transac- 
tions have  generally  to  be  taken  into  account 
which  originated  previously.  Except,  however, 
in  these  and  similar  cases,  and  in  cases  of  sales 
of  real  property,  the  statute  only  applies  to 
such  gains,  profits,  and  income  as  are  strictly 
acquisitions  made  during  the  year  preceding 
that  in  which  the  assessment  is  leviea  and  col- 
lected. 

The  mere  fact  that  property  Mm  advanced  in 
value  between  the  date  of  its  acquisition  and 
sale  does  not  authorize  the  imposition  of  the 
tax  on  the  amount  of  the  advance.  Mere  ad- 
vance in  value  in  no  sense  constitutes  the 
gains,  profits,  or  income  specified  by  the  stat- 
ute. It  constitutes  and  can  be  treated  merely 
as  increase  of  capital. 

The  rule  adopted  by  the  officers  of  the  reve- 
nue in  the  present  case  would  justify  them  in 
treating  as  gains  of  one  year  the  increase  in 
the  value  of  property  extending  through  any 
number  of  years,  through  even  the  entire  cen- 
tury. The  actual  advance  in  value  of  property 
over  its  cost  may,  in  fact,  reach  its  height 
years  before  its  sale ;  the  value  of  the  property 
may,  in  truth,  be  less  at  the  time  of  the  sale 
than  at  any  previous  period  in  ten  years,  yet, 
if  the  amount  'received  exceed  the  actual  [*6T 
cost  of  the  property,  the  excess  is  to  be  treated, 
according  to  their  views,  as  gains  of  the  owner 
for  the  year  in  which  the  sale  takes  place.  We 
are  satisfied  that  no  such  result  was  intended 
by  the  statute. 

Judgment  afflmied. 

Dissenting,  Mr.,  Chief  Justice  Obase,  Mr. 
Justice  Gliiord,  and  Mr.  Justice  Bradlej. 

RUFUS  CHENEY,  late  Collector  of  Internal 
Revenue,  Plff.  in  Err., 

V. 

GEO.  T.  VAN  ARSDALE  et  al. 

(See  8.  C.  16  Wall.  68-76.) 

Thimble  skeins  and  pipe  boxes,  taxable. 

Under  the  act  of  1866,  thimble  skeins  and  pipe 

89  V.  k. 


1872. 


Cheney  v.  Vak  Assdais. 
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boxes,   whether   made  of  steel   or   iron,   caat  or 
wrought,  were  subject  to  taxation. 

[No.  48.] 
Argued  Nov.  15,  1872.   Decided  Dee,  9,  1872, 

N  ERROR  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Wiscon- 
sin. 

Suit  was  brought  in  the  circuit  court  of  Mil- 
waukee county,  Wisconsin,  by  the  defendants 
in  error,  to  recover  back  certain  taxes.  Upon 
petition  of  the  defendant,  now  plaintiff  in  er- 
ror, the  case  was  removed,  by  writ  of  certiorari, 
to  the  court  below,  in  which  court  judgment 
was  given  for  the  plaintiffs,  whereupon  tne  de- 
fendant sued  out  ^is  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs .  GecK  H.  Williams,  Aity,  Oen.  and 
C.  H,  Hill,  Asst,  Atty.  Oen.  for  plaintiff  in 
error. 

Mr,  Jobs  "W.  Garjy  for  defendants  in 
error: 

I.  The  thimble  skeins  and  pipe  boxes,  upon 
which  the  taxes  in  question  were  assessed, 
were  exempt  from  taxation  under  the  internal 
revenue  laws,  and  hence  were  not  subject  to  the 
taxes  imposed,  or  any  tax  to  the  United  States. 

The  exemption  statute  is  §  10,  chap.  184, 
1866,  p.  147,  14  Stat,  at  L.,  and  is  as  follows: 

''Siec.  10.  And  be  it  further  enacted,  That 
from  and  after  the  passage  of  this  act,  the  ar- 
ticles and  products  hereinafter  enumerated 
shall  be  exempt  from  internal  tax." 

Here  follows  a  long  list  of  articles,  and  at 
page  149  of  same  statutes  we  find  the  follow- 
ing: 

''Steel  made  from  iron  advanced  beyond 
mudE  bar,  bloom,  slabs,  or  loops,  or  ingots, 
bars,  rails,  made  and  fitted  for  railroads,  sheet, 
plate,  coil,  or  wire,  hoop-skirt  wire,  covered  or 
uncovered;  ear-wheels,  thimble  skeins,  and 
pipe  boxes  and  springs,  tires,  and  axles  made  of 
steel,  used  exclusively  for  vehicles,  cars,  or  lo- 
oomotives,  and  dock  springs,  cases,  and  hands." 

This  statute  went  into  effect  July  13,  1866. 

We  contend  that  this  exemption  applies  to 
thimble  skeins  and  pipe  boxes,  whether  made 
of  steel,  iron,  or  any  other  material ;  while  the 
government  claims  that  it  applies  only  to  those 
made  of  steel. 

To  sustain  the  construction  given  by  the  gov- 
ernment, the  word  "steel"  at  the  beginning  of 
the  dause  must  necessarily  operate  upon  and 
qtuflify  erery  article  specified  in  the  dause. 
Does  itt  We  think  not.  First.  Observe  the 
fluctuation;  after  the  word  "uncovered,"  there 
is  a  semicolon,  and  then  follows  "car-wheels, 
thimble  skeins,  and  pipe  boxes," — articles  that 
are  never  made  of  steel.  The  evidence  in  this 
ease  is,  that  thimble  skeins  and  pipe  boxes  are 
never  made  of  steel,  and  as  a  matter  of  fact 
ear- wheels  were  not  made  of  steel  until  the 
year  1868,  and  then  only  in  limited  quantities 
as  an  experiment  (the  experiment  proving  a 
failure)  and  then  comes  tne  following:  "and 
springs,  tire,  and  axles,  made  of  steel.  If  the 
intention  was  to  have  the  word  "steel"  at  the 
beginning  of  the  clause  qualify  every  article 
named  in  the  clause,  why  did  Congress  deem  it 
necessary  to  again  use  the  word  "steel"  so  as  to 
say  that  only  ''springs,  tire,  and  axles  made  of 
steel"  should  be  exempt.  Is  not  this  the  ex- 
planation!   That»  having  exempisd  «^r-wheel9. 


thimble  skeins,  and  pipe  boxes,  artides  never 
made  of  steel  and  wnich  were  to  be  exempt 
without  reference  to  the  materials  of  which 
they  were  made,  that  they  deemed  it  necessary 
to  subsequently  use  the  word  "steel"  so  as  to 
confine  the  exemption  of  certain  articles  after- 
ward named  to  such  only  as  should  be  made  of 
steel. 

It  was  claimed  by  the  plaintiff  in  error  in  the 
court  below,  that  thimble  skeins  and  pipe  boxes 
before  being  fully  completed  and  finished  as  an 
article  of  merchandise,  went  through  a  certain 
manufacturing  process  which  advanced  them 
beyond  the  condition  of  castings,  that  they 
were  therefore  subject  to  a  manufacturers'  tax, 
in  addition  to  the  tax  upon  them  as  castings, 
and  that  the  exemption  <mly  applied  to  wa 
manufacturers  and  not  to  the  other  tax. 

Our  first  answer  to  this  proposition  is  the 
point  above  stated,  to  w^it,  tnat  they  were  not 
subject  to  a  manufacturers'  tax.  Nothing  was 
done  to  the  pipe  box  after  it  was  cast,  to  fit  it 
for  use,  except  to  clean  off  the  sand. 

Upon  one  end  of  the  thimble  skein  there  is  a 
knob  which  has  to  be  turned  off  and  a  thread 
cut  thereon ;  and  a  thread  also  has  to  be  cut  in 
the  cast  iron  nut  which  is  screwed  to  this  knob. 
The  cost  of  the  thimble  skein  and  pipe  box  as 
castings  per  set  is  $4.05,  and  the  cost  of  turn- 
ing the  knob,  cutting  the  thread  tnereon  and 
cutting  the  thread  in  the  nut,  per  set  is  11 
cents. 

Now,  we  call  attention  to  the  latter  part  of 
section  96  of  chapter  173  of  the  acts  passed  at 
the  first  session  of  the  36th  Congress,  found  in 
13  Stat,  at  L.  p.  272. 

It  is  evident  from  the  cost  of  these  articles 
as  castings,  and  the  cost  of  the  manufacturing 
process  upon  them  after  they  were  cast,  that 
their  value  was  not  increased  five  per  centum 
ad  valorem  by  reason  of  the  manufacturing 
process,  and  hence  they  were  not  subject  to  tax 
as  a  manufactured  article.  Our  second  answer 
to  the  proposition  is,  that  the  statute  exempt- 
ing thimble  skeins  and  pipe  boxes,  exempts 
them  from  any  internal  tax,  whether  it  be  a 
tax  imposed  upon  them  as  castings,  or  as  a 
manufactured  article.  It  exempts  them  from 
all  taxes.  The  language  is:  "Shall  be  ocempt 
from  internal  tax." 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  question  presented  by  this  record  is 
whether  iron  castings,  cast  for  thimble  skeins 
and  pipe  boxes,  between  the  1st  day  of  Septem- 
ber, 1866,  and  the  1st  day  of  March,  1867,  were 
subject  to  an  internal  tax  under  the  act  of 
Congress  of  July  13,  1866. 

That  was  an  act  "To  Reduce  Internal  Tax- 
ation, and  to  Amend  an  Act  Entitled  'An  Act 
to  Provide  Internal  Revenue  to  Support  the 
Government,  to  Pay  Interest  on  the  Publie 
Debt,  and  for  Other  Purposes;'  Approved  June 
30th,  1864,  and  Acts  Amendatory  Thereof."  By 
its  9th  section  it  was  enacted  that  there  should 
be  assessed,  collected,  and  paid  "on  stoves  and 
hollow  ware  in  all  conditions,  whether  rough, 
tinned,  or  enameled,  and  on  castings  of  iron, 
not  otherwise  provided  for,  a  tax  of  $3  per 
ton."  This  included  iron  castings  of  ev^ry  kind, 
except  castings  for  iron  bridges,  unfinished 
malli*aibW  iron  castings,  and  castings  made  sno 
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dally  for  locks,  safes,  looms,  spinning  ma- 
chines, steam-engines,  hot-air,  and  hot-water 
furnaces,  and  se^^ing-machines,  and  not  sold  or 
used  for  any  other  purpose,  and  upon  which  a 
tax  was  assessed  and  paid  on  the  article  of 
72^1  *which  the  casting  was  a  part.  All  these 
were  exempted  from  tiuc  by  the  10th  section, 
and  special  provision  was  therefore  made  for 
them.  It  is  therefore  clear  that  castings  made 
for  thimble  skeins  and  pipe  boxes,  between  Sep- 
tember 1,  1866,  and  March  1,  1867,  were  sud- 
ject  to  a  tax  of  $3  per  ton,  unless  they  were  spe- 
cially exempted.  This  we  do  not  understand 
to  be  controverted.  But  it  is  insisted  that 
they  were  exempted  by  the  10th  section  of  the 
act.  That  section,  it  should  be  borne  in  mind, 
had  reference  to  the  provisions  of  the  revenue 
act  of  June  30,  1864,  as  amended  by  the  act  of 
March  3,  1865,  which  imposed  taxes  upon  most, 
if  not  all,  of  the  articles  which,  in  1866,  it  was 
proposed  to  put  upon  the  free  list.  It  carried 
out  the  design  avowed  in  the  title,  a  reduction 
of  taxation.  It  mentioned  in  detail  and  in  al- 
phabetical order,  certain  products,  articles,  and 
classes  of  articles  which  had  been  previously 
taked,  and  it  declared  that  they  should  be  ex- 
empt from  internal  taxation.  Among  these  was 
"steel  made  from  iron,  advanced  beyond  muck 
bar,  blooms,  slabs,  or  loops,  in  ingots,  bars, 
rails  made  and  fitted  for  railroads,  sheet,  plate, 
coil,  or  wire,  hoop-skirt  wire,  covered  or  uncov- 
ered, ear-wheels,  thimble  skeins,  and  pipe 
boxes,  and  springs,  tires,  axles  made  of  steel 
used  exclusively  for  vehicles,  cars,  or  locomo- 
tives, and  clock  springs,  faces,  and  hands." 
But  was  this  an  exemption  of  all  thimble  skeins 
and  pipe  boxes,  as  ruled  in  the  court  below,  or 
only  of  those  articles  when  made  of  steel? 
Waiving  consideration  of  the  question  whether 
the  exempting  clause  did  not  refer  to  the  ad 
valorem  tax  of  five  per  cent,  which  the  act  im- 
posed on  all  manufactures  not  otherwise  pro- 
vided for,  wholly  or  in  part  of  cotton  .  .  • 
wood,  .  .  .  iron,  steel,  ...  or  other 
materials,  rather  than  to  the  specific  tax  upon 
the  materials  of  which  those  manufactures, 
when  finished,  were  wholly  or  in  part  com- 
posed, we  think  the  exemption  cannot  be  con- 
strued beyond  thimble  skeins  and  pipe  boxes 
made  of  steel  and  used  for  vehicles,  cars,  or  lo- 
comotives and,  consequently,  that  it  did  not  in- 
clude thimble  skeins  and  pipe  boxes  made  of 
iron.  It  is  quite  evident  to  us  that  all  the'ar- 
73*]  tides  enumerated  in  this  *clause  of  the 
exempting  section  were  steel  articles.  If  this  is 
not  so,  the  act  is  plainly  self -contradictory.  Its 
10th  section  must  be  construed  in  connection 
with  its  other  sections,  and  so  construed,  if  pos- 
sible, that  effect  shall  be  given  to  every  part. 
But  if  we  look  at  the  9th  section  it  will  be  seen 
that  the  act  imposed  a  specific  tax  upon  bars, 
upon  rails  for  railroads,  upon  sheet  iron,  plate 
iron,  coil,  and  wire,  upon  castings  of  iron  for 
which  no  special  provision  was  made,  as  also 
upon  all  steel  made  directly  from  muck  bar, 
blooms,  slabs,  or  loops.  The  act  of  1864  had 
taxed  all  steel,  but  the  act  of  1866  was,  in  this 
particular,  less  comprehensive.  It,  however, 
imposed  a  tax  upon  all  steel  made  directly  from 
muck  bjir,  blooms,  slabs,  or  loops.  It  is  in  view 
of  these  provisions  of  the  9th  section,  and  in 
harmony  with  them,  that  the  exemptions  made 
by  the  10th  section  are  Xq  be  construed.  It  can- 
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not  be  admitted  that  the  same  act  which  taxed 
specifically  certain  varieties  of  iron  in  one  sec- 
tion, expressly  exempted  them  in  the  next. 
Such  inconsistency  is  not  to  be  attributed  to 
Congress.  Nor  is  it  at  all  necessary.  The  im- 
position of  taxes  and  the  declared  exemptions 
are  perfectly  consistent  with  each  other  if  the 
exempting  clause  is  construed,  as  it  may  be,  to 
include  only  articles  made  of  steel.  Thus  steel 
itself  is  taxed  when  made  directly  from  muck 
bar,  blooms,  slabs  or  loops,  and  exempt  when 
made  from  more  advanced  iron.  Bars  and  rails 
are  taxed  when  made  of  iron,  as  are  sheet  iron* 
plate  iron,  iron  coil,  and  wire,  but  they  are  ex- 
empt when  made  of  the  described  variety  of 
steel.  Such  a  construction,  and  such  alone, 
preserves  the  consistency  of  the  act  and  gives 
effect  to  every  part.  And  it  is  the  natural  con- 
struction. The  exceptinff  clause  includes  three 
classes  of  articles.  The  first  is  steel  made  from 
iron  in  an  advanced  state,  whether,  when  made, 
it  be  ingots,  bars,  rails  for  railroads,  sheet, 
plate,  coil,  or  wire,  or  hoop-skirt  wire,  whether 
covered  or  uncovered.  The  second  class  is  car- 
wheels,  thimble  skeins,  and  pipe  boxes,  and 
springs,  tires,  and  axles,  made  of  steel,  used  ex- 
clusively for  vehicles,  cars  or  locomotives.  The 
third  class  is  clock  springs,  faces,  and  hands. 
'  •But  why,  it  is  asked,  if  only  sted  ar-  L*74 
tides  were  intended  to  be  embraced  in  the 
clause,  repeat  the  qualification  T  Why  add  to  the 
words  "springs,  tires,  and  axles,"  the  superflu- 
ous words,  "made  of  steel  T"  The  reason  will  be 
evident  when  the  whole  act  is  considered.  It 
is  to  be  observed  that  the  articles  mentioned  in 
the  first  class  are  those  made  of  a  particular 
kind  of  steel,  namely:  that  made  of  iron  ad- 
vanced beyond  muck  bar,  blooms,  slabs,  or 
loops.  Upon  such  steel  no  tax  was  imposed  by 
the  9th  section,  though  one  had  been  by  the  act 
of  1864.  It  is  true,  as  we  have  said,  the  9th 
section  levied  a  tax  upon  steel,  but  it  was  upon 
such  steel  only  as  was  made  directly  from 
muck  bar,  blooms,  slabs,  or  loops,  not  from 
iron  in  a  higher  state  of  advancement.  The  sec- 
ond class  embraces  articles  made  of  steel  gener- 
ally, used  exclusively  for  vehicles,  cars,  or  loco- 
motives. They  are  exempt  if  made  of  sted,  no 
matter  what  the  kind  of  steel  may  be,  whether 
made  from  muck  bar,  blooms,  slabs,  or  loops,  or 
from  iron  advanced  beyond  those  stages.  It 
was  therefore  necessary  to  repeat  the  qualifica- 
tion "made  of  steel,"  for  had  it  not  been  re- 
peated, only  those  car-wheels,  thimble  skeins, 
and  pipe  boxes,  and  springs,  tires,  and  axles, 
or  the  last  three  named  of  them,  which  were 
made  of  a  particular  kind  of  steel,  would  have 
been  exempted.  The  repetition  enlarged  the  list. 
Thus  there  is  no  force  in  the  argument  that  the 
use  of  the  words  "made  of  steel"  was  superflu- 
ous and  unmeaning,  if  the  exempting  clause 
was  designed  to  include  only  steel  artides. 

It  is  further  said  that  when  the  act  "w^m 
passed  thimble  skeins  and  pipe  boxes  were  not 
made  of  steel,  and  witnesses  testified  that  they 
never  knew  that  material  employed  for  such  ar- 
ticles. From  this  it  is  argued  that  Congress 
must  have  intended  to  exempt  them  when  made 
of  iron,  for  they  must  be  presumed  to  have  in- 
tended an  exemption  of  something  that  had  an 
existence.  There  is  some  plausibilitv  in  the  ar- 
gument, but  it  is  more  specious  t^ian  sound. 
Congress  must  have  known  that  of  late  veara 
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the  iiBes  of  steel  as  a  substitute  for  iron  had 
been  rapidly  increasing.  It  was  but  a  short 
time  before  that  steel  rails,  tires  and  axles  had 
T5*]  come  *into  use.  Thimble  skeins  and  pipe 
boxes  are  used  in  connection  with  axles,  and  it 
would  seem,  therefore,  to  have  been  not  an  un- 
reasonable  presumption  that  Congress  contem- 
plated the  probable  substitution  of  steel  in 
their  manufacture,  even  if  they  were  aware 
that  the  substitution  had  not  already  been 
made.  The  exemption  itself  was  an  encourage- 
ment to  the  use  of  steel. 

It  may  be  added  that  our  opinion  respecting 
the  meaning  of  the  exemption  and  its  extent 
has  some  confirmation  in  the  fact  that  in  1867 
Congress,  by  a  new  enactment,  expressly  ex- 
empted thimble  skeins  and  pipe  boxes  *'made  of 
ir<m."  Such  legislation  indicates,  at  least,  a 
conviction  on  their  part  that  those  articles  were 
not  placed  in  the  free  list  by  the  act  of  1866. 

We  think,  therefore,  the  circuit  court  erred 
in  instructing  the  jury  that  the  act  of  1866  ex- 
empted from  taxation  thimble  skeins  and  pipe 
boxes,  whether  made  of  steel  or  iron,  cast  or 
wrought,  and  that  no  taxation  on  them  could 
be  lawfully  assessed. 

This  renders  it  unnecessary  to  consider  the 
second  assignment  of  error. 

The  judgment  is  reversed,  and  a  venire  de 
novo  awarded. 


UNITED  STATES,  Plff.  in  Err^ 

V, 

JACOB  SINGER  et  dl, 

(See  8.  C.  16  Wall.  111-128.) 

Tiutee  on  distilled  spirits,  amount  of — constitu- 
tional law— distiller's  bond,  effect  of. 

1.  Under  the  act  of  July  20,  1868,  Imposing 
taxes  on  distilled  spirits,  the  distiller  must  be  as- 
sessed elshty  per  cent  of  the  producing  capacity  of 
his  distillery,  and  if  the  spirits  actually  produced 
by  him  exceed  this  eighty  per  cent  he  must  also  be 
assessed  upon  the  excess. 

2.  The  law  is  not  subject  to  any  constitutional 
objection. 

3.  The  official  bond  of  distillers  and  their  sure- 
ties docs  not  bind  them  to  make  reimbursement  of 
the  money  expended  by  the  United  States  before 
the  Joint  Resolution  of  Mar.  29,  1860,  was  passed, 
for  the  expenses  and  salary  of  storekeepers  In 
charge  of  toe  warehouses  of  distillers. 

4.  n.  8.  V.  Powell,  20  L.  ed.  726,  distinguished. 

[No.  38.] 
Argued  Noo.  7,  1872.    Deoi4ed  Deo.  9,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Suit  waa  brought  in  the  court  below  by  the 
plaintiff  in  error,  upon  a  distiller's  bond. 
Judgment  having  been  given  for  the  defend- 
ants, the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  Geo.  H.  Williams,  Atty.  Oen.  and 
O.  H.  Hill,  Asst.  Atty.  Oen.  for  plaintiff  in 
error: 

The  first  question  turns  upon  the  construc- 
tion to  be  put  upon  section  20  of  the  act  of  July 
20,  1868,  which  says:  "that,  on  the  receipt  of 
the  distiller's  first  return  in  each  month,  the 
shall  inquire  and  determine  whether 


Nora. — ogieiat  bond9,  suretUt  on,  and  on  other 
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said  distiller  has  accounted,  in  his  return  for 
the  preceding  month,  for  all  the  spirits  pro* 
duced  by  him ;  and  to  deterpiine  the  quantity  of 
spirits  thus  to  be  accounted  for,  the  whole 
quantity  of  materials  used  for  the  production 
of  spirits  shall  be  ascertained;  and  forty  gal- 
lons of  mash  or  beer  brewed  or  fermented  from 
grain  shall  represent  not  less  than  one  bushel 
of  grain;  and  seven  gallons  of  mash  or  beer 
brewed  or  fermented  from  molasses  shall  rep- 
resent not  less  than  one  gallon  of  molasses.  ^ 
case  the  return  of  the  distiller  shall  have  been 
less  than  the  quantity  thus  ascertained,  the 
distiller  or  other  person  liable  shajl  be  assessed 
for  such  deficiency  at  the  rate  of  fifty  cents  for 
every  proof  gallon,  together  with  the  special 
tax  of  $4  for  every  cask  of  forty  proof  gallons, 
and  the  collector  shall  proceed  to  collect  the 
same  as  in  the  cases  of  other  assessments  for 
deficiencies;  but  in  no  case  shall  the  quantity 
of  spirits  returned  by  the  distiller,  together 
with  the  quantity  so  assessed,  be  for  a  less 
quantity  of  spirits  than  eighty  per  centum  of 
tne  producing  capacity  of  UiS  distillery,  as  es- 
timated under  the  provisions  of  this  act." 

The  language  in  this  section  would  seem  too 
plain  to  admit  of  doubt.  Standing  alone  and 
interpreted  according  to  the  natural  meaning 
of  the  words,  its  meaning  is  that  the  minimum 
amount  of  the  tax  which  a  distiller  is  required 
to  pay  is  never  to  be  less  than  eighty  per  cent 
of  the  producing  capacity  of  his  distillery. 

It  is  a  very  common  case  to  tax  the  occupa- 
tion of  people  in  proportion  to  their  capacity  to 
do  busmess.  Thus  keepers  of  billiard  tables 
arc  taxed  according  to  zhe  number  of  their  ta- 
bles, and  hotel  keepers  according  to  the  rent 
they  pay;  and  by  section  13  of  this  act  (15 
Stat,  at  L.  130)  a  daily  tax  is  assessed  upon 
distillers,  based  upon  the  capacity  of  their  dis- 
tilleries. Nor  does  section  10  conflict  with  sec- 
tion 25,  as  thus  construed. 

In  this  respect  the  statute  bears  a  strong  re- 
semblance to  the  provisions  of  the  act  of  Mar. 
3,  1857,  which  was  before  the  court  in  the  case 
of  Kimball  v.  Collector,  10  Wall.  436,  19  L.  ed. 
964. 

This  construction  is  the  one  given  to  this  sec- 
tion by  Judges  Miller,  Dillon,  and  Love,  in  the 
circuit  court  for  the  district  of  Iowa;  and  by 
Judge  Withey  in  the  circuit  court  for  the  west- 
em  district  of  Michigan. 

U.  S.  V.  Nissley,  1  Dill.  C.  C.  586;  17.  8.  v. 
Reed,  13  Int.  Rev.  Rec.  148. 

The  second  objection  to  this  construction  is 
the  presumed  hardship  to  the  distiller;  but  if 
this  is  the  right  construction  of  this  statute, 
whether  the  act  is  an  equitable  one  or  not  is  a 
question  with  which  the  court  has  nothing  to 
ao.  All  systems  of  taxation  are  artificial,  and 
must  work  hardships  in  certain  cases. 

There  can  be  no  doubt  of  the  constitutional- 
ity of  this  section  thus  interpreted.  The  tax 
imposed  upon  the  manufacturer  of  spirits  is  an 
excise ;  and  the  only  limit  taken  upon  the  power 
of  Congress  to  impose  excises  is,  that  they  must 
be  "uniform  throughout  the  United  States." 

Bank  v.  Fenno,  8  Wall.  540,  19  L.  ed.  485 ; 
see,  also,  Ins.  Co.  v.  Boule,  7  Wall.  433,  19  L. 
ed.  05. 

Messrs.  Edward  Robj  and  H.  S.  Monrooy 
for  defendants  in  error: 
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Dec.  Tebic, 


Statutes  contrary  to  the  law  of  nature  and 
right  reason,  are  void. 

Bonham's  Casey  8  Co.  118;  Btoclcdale  v.  Ean- 
sard,  9  A.  &  E.  03;  Ham  v.  McClawa,  1  Bay, 
93;  8.  C.  93;  License  Tax  Cases,  5  Wall.  409, 
18  L.  ed.  500. 

It  is  unreasonable  to  fine  a  man  for  not  pro- 
ducing or  having  skill,  nor  to  tax  him  on  noth- 
ing or  for  nothing. 

Statutes  should  be  construed  in  harmony 
with  justice,  reason  and  the  Constitution ;  and 
in  order  to  support  them,  must  and  shall,  can 
be  construed  may,  and  the  whole  section  20 
may  be  considered  as  merely  directory. 

Statutes  which  abridge  the  liberty  of  the 
subject,  ought  to  receive  the  strictest  construc- 
tion.    Dwarr.  646. 

It  is  a  well  settled  rule  of  law,  that  every 
charge  upon  the  subject  must  be  imposed  by 
clear  and  unambiguous  language. 

Statutes  which  impose  a  duty  upon  the  pub- 
lic, will  be  critically  construed  with  reference 
to  the  particular  language  in  which  they  are 
expressed. 

Where  there  is  any  ambiguity  found,  the 
construction  must  be  in  favor  of  the  public. 

A  tax  shall  not  be  considered  to  be  imposed 
without  a  plain  declaration  of  the  intention  of 
the  Legislature  to  impose  it. 

This  assessment  is  void  on  its  face. 

Tlie  tax  is  laid  on  nothing. 

Section  20  is  directory  only ;  not  mandatory ; 
and  the  assessor  cannot  follow  the  rule  unless 
he  believes  it  will  enable  him  correctly  to  as- 
certain the  amount  produced. 

The  tax,  based  on  the  void  assessment  laid  on 
nothing  and  without  express  words,  equivo- 
cally, and  charged  by  an  arbitrary  and  false 
rule,  has  nothing  to  rest  upon  and  is  void. 

As  a  direct  tax  it  is  not  apportioned  by  the 
census. 

As  an  excise  it  is  not  uniform. 

It  is  exacted  from  the  citizen  only  by  intend- 
ment and  forced  construction,  and  neither  are 
permitted  to  take  away  the  property  of  the 
citizen. 

In  this  view  this  statute  seems  highly  penal ; 
if  the  distiller  truthfully  returns  every  gallon 
he  makes  and  is  guilty  of  making  less  than 
eighty  per  cent  of  the  capacity  of  his  distillery, 
or  fourteen  quarts  for  every  bushel,  a  payment 
proportioned  to  the  deficiency  is  required  of 
him.  Because  he  has  not  produced  the  amount 
this  charge  is  required.  If  he  had  produced  it, 
it  could  have  paid  the  amount.  Because  he  did 
not  produce  it,  he  shall  pay  an  equal  amount. 

This,  then,  is  a  retribution  conditioned  upon 
his  not  producing  the  amount  required,  and  as 
a  penalty  implies  a  command  or  prohibition, 
the  failure  to  produce  is  a  violation  of  the  law; 
and  the  proper  mode  of  enforcing  its  penalties 
is  by  criminal  prosecution. 

The  word  "penal"  is  defined:  that  which  may 
be  punished,  that  whieli  inflicts  a  punishment. 

A  penalty  is  a  retribution  conditioned  upon 
the  doing  or  not  doing  of  an  act,  and  is  inflicted 
either  by  virtue  of  a  violated  contract,  or  a 
violated  law. 

A  crime  is  the  violation  of  a  law,  and  the 
penalty  for  the  violation  of  a  law  is,  therefore, 
a  penalty  for  crime. 

Congress  says  to  distillers:     "You  must  pro- 
duce and  pay  tax  ou  eighty  per  cent  of  stock." 
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It  cannot  regulate  or  directly  control  them, 
and  can  only  stop  them  for  a  failure  to  pay  the 
tax,  or  do  their  duty  under  the  law. 

It  is  not  their  duty  to  pay  the  tax  on  eighty 
per  cent  unless  they  produce  it,  for  that  would 
not  be  uniform  excision;  therefore,  it  is  neces- 
sary that  Congress  require  them  to  produce 
that  amount,  if  it  requires  them  under  penalty 
to  pay  it.  "You  must  produce"  is  no  less  than 
regulation  and  direct  control,  which  is  beyond 
the  power  of  Congress.  License  Tax  Cases,  5 
Wall.  470,  18  L.  ed.  500. 

It  is  bringing  a  thing  into  existence  in  order 
to  tax  it,  and  contravenes  the  principle  laid 
down :  "Congress  must  lay  the  tax  on  existing 
things,"  it  cannot  bring  a  thing  into  existence 
in  order  to  tax  it.  If  Congress  had  the  right 
to  regulate,  it  might  regulate  by  license,  or  any 
other  way  as  well."  If  it  had  the  power  to  call 
the  subject  into  existence,  the  tax  might  be  a 
royalty  or  bonus,  and  not  a  tax,  and  no  uni- 
formity would  be  necessary;  but  we  have  seen 
that  it  has  no  such  rights. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

Two  questions  are  presented  by  the  counsel 
of  the  government  for  our  consideration  ji?  this 
case.  One  relates  to  the  construction  which 
should  be  given  to  the  20th  section  of  the  act  of 
July  20th,  1868,  imposing  taxes  on  distilled 
spirits^  and  the  other  relates  to  the  liability  of 
defendants  on  the  bond  in  suit  to  reimburse 
the  United  States  the  amount  paid  by  them  to 
the  storekeeper  placed  in  charge  of  the  ware- 
house of  the  distillers. 

Upon  the  construction  which  should  be  g^ven 
to  tne  20th  section  of  the  act  of  July,  1868, 
there  appears  to  have  been  some  conflict  of 
opinion  among  diflerent  circuit  judges.  The 
real  or  supposed  hardship  in  particiuar  cases 
of  imposing  a  tax  upon  an  amount  of  spirits 
equal  to  eighty  per  cent  of  the  producing  capac- 
ity of  the  distillery,  where  a  less  quantity  has 
been  in  fact  manufactured  by  the  distiller,  has 
undoubtedly  had  much  to  do  in  inducing  a  con- 
struction leading  to  a  different  result.  But 
the  hardship  of  the  operation  of  particular  pro- 
visions of  a  statute  has  properly  no  place  for 
consideration  where  the  language  is  unambigu- 
ous and  the  legislative  intent  is  clear.  And 
reading  the  section  in  question  by  itself,  there 
does  not  appear  to  us  to  be  any  ambiguity  in 
its  language,  nor  any  doubt  as  to  its  meaning. 
Its  meaning  is  that  in  no  case  shall  the  distil- 
ler be  assessed  for  a  less  amount  of  spirits  than 
eighty  per  cent  of  the  producing  capacity  of  his 
distillery,  and  if  the  spirits  actually  produced 
by  him  exceed  this  eighty  per  cent  he  shall  also 
be  assessed  upon  the  excess. 

llie  other  sections  of  the  act,  instead  of  con- 
flicting,  agree  with  this  construction.  There  are 
running  through  the  act  two  classes  of  provi- 
sions,  one  of  which  looks  to  the  ascertainment 
of  the  quantity  of  spirits  distilled,  and  the  other 
to  *the  ascertainment  of  the  producing  [•  1 19 
capacity  of  the  distillery.  Thus  the  1st  section 
has  reference  to  the  spirits  actually  produced, 
and  provides  for  the  tax  thereon.  The  15th  sec- 
tion compels  every  distiller  to  provide  a  ware- 
house, to  be  situated  on  and  constitute  part  of 
his  distillery  premises,  to  be  used  only  for  the 
storage  of  distilled  spirits  of  his  own  manufao- 
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The  19th  section  requires  the  distiller  to 

iaHj  oitries,  in  books  kept  for  that  pur- 

oi  the  gnin  and  other  materials  used  in 

BSBsfactnre  of  spirits,   and   to  render  a 

■eeoont  three  times  each  month  of  the 

T  ei  eaDoos  produced  by  him  and  placed 

■  kif  varoouse.    And  the  20th  section  makes 

e  tk  iatj  of  the  assessor  to  inquire  into  and 

4aamimt  whether  the  distiller  has  accounted 

3  ktf  ntarnfl  for  all  the  spirits  produced  by 

lOL    These  provisions  are  intended  to  secure 

tar  a«ertaiBment    of    the    quantity   actually 

Bn&ctored  by  the  distiller.     On  the  other 

Mai,  the  9th  aeetiosi  provides  ''that  every  dis- 

*rfr,  or  person  intending  to  engage  in  the  busi- 

t-n  of  distillingf  shall,  previous  to  the  appro 7- 

«.'  tf  kif  bond,  cause  to  be  made,  imder  the  di- 

yetka  of  the  assessor  of  the  district,  an  accu- 

rUe^^Mn  and  description,  in  triplicate,  of  the 

^duerj  and   distilling    apparatus,  distinctly 

HJtvh^  the  location  of  every  still,  boiler,  doub- 

e  vorm-tub,  and  receiving  cistern ;  the  course 

iai  eoBstraction  of  all  fixed  pipes  used,  or  to  be 

xi  IB  the   distillery,  and    of    every  branch 

imsC  and  of  every  cock  or  joint  thereof,  and 

i  nwy  valve   therein,    together   with   every 

'-•Be,  vessel,  tub  or  utensil,  from  and  to  which 

dT  wbA  pipe  shall  lead,  or  with  which  it  com- 

nueates;"  and  also  showing  "the  number  and 

•atioa.  and  cubic  contents  of  every  still,  mash 

'^  ud  fermenting  tub,  together  with  the  cu- 

'ye  QBatcnts  of  every  receiving  cistern,  and  the 

»*»  of  each   fixed    pipe."      One   copy  of  the 

UB  ud  d»eription  is  required  to  be  kept  dis- 

aind  is  some  conspicuous  place  in  the  distil- 

«T,  oac  is  to  be  kept  by  the  assessor,  and  one 

*  k  transmitted  to  the   commissioner  of  in- 

"hmI  rerenue.     Their  accuracy  is  to  be  veri- 

W  W  the  assessor,  the  draughtsman  and  dis- 

"'^^'tad  no  alteration  in  the  distillery  can 

110*]  afterwards  be  made  'without  the  con- 

*at  of  the  assessor,  and  any  alteration  made 

3Mt  be  ihown  on  the  original,  or  by  a  supple- 

antaJ  plan  and  description,  which  is  to  be  pre- 

"^icd  IB  the  same  manner  as  the  original.  The 

tk  wKXUm  requires  a  survey  to  be  made  by 

^iiwoi,  with  the  aid  of  a  skilful  and  com- 

^^ai  person  to  be  designated  by  the  commis- 

■Bi«r  of  hitemal  revenue,  of  every  distillery 

Md.  ud  its  true  producing  capacity  estimated 

9i  M«nnined,  and  reports  of  .the  same  to  be 

u4f  IB  triplicate,  one  to  be  furnished  to  the 

ti^W,  one  to  be  retained  by  the  assessor  and 

*  to  be  transmitted  to  the  commissioner  of 

Tjenml  revenue^     These  several  provisions  are 

Winded  to  secure  information  as  to  the  pro- 

'ariaf  capacity  of  the  distillery;  and  then  we 

M«e  the  concluding  clause  of  the  section  under 

'^Ba4eration«  that  in  no  case  shall  the  quan- 

^  pawned  by  the  distiller,  with  the  quan- 

*^  iwraiwd  as*  deficit,  be  less  than  eighty  per 

tst  of  sodi  eapacity. 

IV  system  thus  adopted  was  designed  to 
rrmat  the  secret  production  of  spirits  and 
TiirnwBt  evasion  of  the  government  tax.  And 
3  HCBs  well  suited  to  accomplish  this  pur- 
y)^i  it  at  least  reduces  the  limits  within 
>^iek  fraud  can  be  practised  to  twenty  per 
yu  of  the  eapacity  of  the  distillery.  In  view 
^  lie  ettormous  frauds  previously  practised 
9«  the  government  in  rendering  accounts, 
t.*  cvitem  cannot  be  justly  charged  with  un- 
harshnesa.     Everyone  is  advised  in 
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advance,  of  the  amount  he  will  be  required  to 
pay  if  he  enters  into  the  business  of  distilling 
spirits,  and  every  distiller  must  know  the  pro- 
ducing capacity  of  his  distillery.  If  he  fail  un- 
der these  circumstances  to  produce  the  amount 
for  which  by  the  law  he  will  in  any  event  be 
taxed  if  he  lindertake  to  distill  at  all,  he  is  not 
entitled  to  much  consideration. 

It  is  suggested  that  as  the  distiller  is  re- 
quired to  make  a  return  of  the  spirits  actually 
manufactured  by  him,  imder  oath,  the  provi- 
sion for  a  return  of  an  amount  equal  to  eighty 
per  cent  of  the  producing  capacity  of  the  dis- 
tillery cannot  be  complied  with  where  a  less 
amount  has  been  produced.  But  we  do  not  per- 
ceive any  difficulty  in  this  respect,  nor  any 
•difficulty  in  giving  effect  to  both  provi-  [*12i 
sions.  The  distiller  should,  as  required,  return 
imder  oath  the  true  amount  produced  by  him, 
and  where  this  is  less  than  the  eighty  per  cent 
he  should  add  the  difference,  so  as  to  obtain  the 
amount  for  which  the  assessment  is  to  be  made. 
He  can  state  in  his  return  both  the  actual  pro- 
duct of  his  distillery  and  the  deficiency  between 
that  and  the  assessable  amount. 

The  law  is  not,  in  our  judgment,  subject  to 
any  constitutional  objection.  The  tax  imposed 
upon  the  distiller  is  in  the  nature  of  an  excise, 
and  the  only  limitation  upon  the  power  of  Con- 
gress in  the  imposition  of  taxes  of  this  char- 
acter is  that  they  shall  be  ''uniform  throughout 
the  United  States."  The  tax  here  is  imiform 
in  its  operation;  that  is,  it  is  assessed  equally 
upon  all  manufacturers  of  spirits  wherever 
they  are.  The  law  does  not  establish  one  rule 
for  one  distiller  and  a  different  rule  for  an- 
other, but  the  same  rule  for  all  alike. 

It  follows  from  these  views  that  the  court  be- 
loW  erred  in  overruling  the  demurrer  of  the 
plaintiffs  to  the  third  amended  plea  of  the  de- 
fendants, which  raised  the  question  we  have 
considered  as  to  the  proper  construction  of  the 
20th  section  of  the  act  of  July,  1868. 

Upon  the  second  question  presented,  which  re- 
lates to  the  liability  of  the  defendants  on  the 
bond  in  suit  to  reimburse  the  United  States  the 
amount  paid  by  theni  to  the  storekeeper  placed 
in  charge  of  the  warehouse  of  the  distillers,  our 
judgment  is  with  the  defendants.  The  bond  in 
suit  was  executed  in  January,  1869.  The  15th 
section  of  the  act  of  Congress  of  July  20,  1868, 
then  in  force,  required  every  distiller  to  pro- 
vide a  warehouse  for  the  storage  of  spirits  man- 
ufactured by  him,  and  declared  that  such  ware- 
house, when  approved  by  the  commissioner  of 
internal  revenue,  on  report  of  the  collector, 
should  be  a  bonded  warehouse  of  the  United 
States,  and  should  be  under  the  direction  and 
control  of  the  collector  of  the  district,  and  in 
charge  of  the  internal  revenue  storekeeper  as- 
signed tliereto  by  the  commissioner.  The  52d 
section  of  the  same  act  enacted  *that  the  [*122 
compensation  of  these  storekeepers  should 
be  determined  by  the  commissioner  and  be 
paid  by  the  United  States.  The  distillers  in 
this  case  provided  the  warehouse  directed,  and 
the  commissioner  of  internal  revenue  assigned 
a  storekeeper  to  take  charge  of  it  at  a  compen- 
sation of  $5  a  day,  and  he  remained  in  charge 
of  the  warehouse  from  the  4th  to  the  25th  of 
March,  1869,inclusive,for  which  service  he  was 
entitled  to  $110,  and  was  paid  that  amount  by 
the  United  States.  Subsequently  to  this,  and 
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on  the  20th  of  March,  1869,  Congress  passed  a 
joint  resolution  supplying  omissions  in  the  en- 
rollment of  certain  appropriation  acts,  to  which 
was  annexed  a  proviso  that,  after  the  passage 
of  the  resolution,  the  proprietors  of  all  internal 
revenue  bonded  warehouses  should  "reimburse 
to  the  United  States  the  expenses  and  salary  of 
all  storekeepers  or  other  officers  in  charge  of 
such  warehouses,"  and  that  the  same  should  be 
paid  into  the  treasury  and  accounted  for  like 
other  public  moneys.  The  auestion  is  whether 
the  official  bond  of  the  distillers  and  their  sure- 
ties in  this  case  bind  them  t6  make  reimburse- 
ment of  this  money  expended  by  the  United 
States  before  the  joint  resolution  was  passed. 
We  are  clear  that  this  question  must  be  an- 
swered in  the  negative  and  on  two  grounds,  1, 
because  the  joint  resolution  only  contemplates, 
in  our  judgment,  the  reimbursement  of  expens- 
es and  salary  paid  after  its  passage;  and  2,  be- 
cause if  that  be  not  the  true  construction  of  the 
resolution,  the  reimbursement  to  the  United 
States  of  moneys  paid  by  them  to  their  own  offi- 
cers or  agents,  in  pursuance  of  a  law  in  exis- 
tence when  the  bond  was  executed,  is  not  a  duty 
so  connected  with,  or  naturally  belonging  to,  the 
business  of  a  distiller  as  to  be  within  the  rea- 
sonable contemplation  of  the  parties  to  the  bond 
at  the  time  of  its  execution.  The  official  bond 
of  parties  undoubtedly  covers  not  merely  duties 
imposed  by  existing  law,  but  duties  belonging 
to  and  naturally  connected  with  their  office  or 
business  imposed  by  subsequent  law.  But  the 
new  duties  should  have  some  relation  to  or  con- 
nection with  such  office  or  business,  and  not  be 
123*]  disconnected  from  and  foreign  to  •both. 
It  would  be  extending  the  liabilities  of  obligors 
on  such  bonds  beyond  principle  and  precedent 
to  hold  them  responsible  for  the  reimburse- 
ment of  moneys  paid  by  government  to  its  own 
officers  or  agents,  because,  subsequent  to  their 
payment,  government  declares  that  such  reim- 
bursement shall  be  made. 

This  case  is  distinguished  from  that  of 
United  States  v.  Powell,  14  Wall.  493,  20  L.  ed. 
726,  decided  at  the  last  term.  There  the  mon- 
eys were  expended  by  the  United  States,  and 
one  of  the  bondt  in  suit  was  executed,  after  the 
passage  of  the  joint  resolution. 

It  follows  from  these  views  that  the  ruling  of 
the  court  below  in  sustaining  the  demurrer  of 
the  defendants  to  the  second  count  of  the  decla- 
ration was  correct. 

The  jiAdgment  must  he  reversedfand  the  cause 
remanded  for  further  prooeedingSf  toith  leave  to 
the  defendants  to  plead  anew  to  the  first  count 
of  the  declaration;  and  it  is  so  ordered. 


UNITED  STATES,  Plff,  in  Err., 

V. 

JNO.  A.  VAN  BUSKIRK,  et  al. 
(See  S.  C.  15  Wall.  123,  Note.) 
Distillers — how  assessed. 

The  case  of  United  States  v.  Singer,  ante,  49, 
followed  nnd  afUrmed. 

Distiller  must  be  assessed  for  eighty  per  cent  of 
the  producing  capacity  of  his  distillery,  whether 
the  amount  actually  manufactured  equalled  that 
quantity  or  not ;  and  If  It  produces  more  than  such 
eighty  per  cent  he  must  also  be  assessed  upon  such 
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T  N  ERROR  to  the  Circuit  Court  of  the  Unit 
X  States  for  the  Northern  District  of  Illino 

The  history  and  facts  of  this  case  are  lil 
those  of  the  case  preceding,  with  which  it  w 
argued. 

Messrs.  Geo.  H.  Williams^  Aity.  Oen.  ai 
0.  H.  Hill,  Asst.  Atty.  Oen.  for  appellants. 

Messrs,  Edward  Robj  and  H.  8.  BConrc 
for  appellees. 

Mr.  Justice  Field  delivered  the  opinion  < 
the  court: 

This  case  involves  a  consideration  of  one  < 
the  questions  determined  in  the  case  of  tl 
United  States  against  Singer  and  others,  d 
cided  at  the  presoit  term.  According  to  the  d 
cision  in  that  case,  the  ruling  of  the  circu: 
court  upon  the  demurrer  of  the  plaintiff  to  tl 
plea  of  the  defendant  was  erroneous.  The  d 
murrer  should  have  been  sustained 'instead  < 
being  overruled. 

The  judgment  must,  therefore,  he  reveraa 
and  the  cause  remanded  for  further  proceec 
ings,  with  leave  to  the  defendant  to  plead  anex 
to  the  declaration;  and  it  is  so  ordered. 


ROBERT  G.  HEDRICK,  Plff.  in  Err^ 

SAMUEL  HUGHES. 

.     (Bee  S.  C.  15  Wall.  123-131.) 

School  lands — substitution  of  other  lands — evi 
dence  of — when  record  destroyed— commis 
sioner^s  record,  evidence — copy  map,  whei 
evidence. 

*1.  The  act  of  Congress  of  March  6,  1820,  afl 
mlttlng  Missouri  Into  the  Union,  and  the  act  o 
March  3.  1823,  respecting  grants  of  land  to  thai 
state,  without  further  grant  or  patent  vested  ix 
the  state,  the  16th  section  of  each  township,  foi 
school  purposes ;  but  where  this  section  had  beex 
sold  or  disposed  of  by  the  government,  it  require<3 
the  selection  of  other  lands  in  lieu  thereof,  by  th< 
register  and  receiver  of  the  proper  land  district ; 
and  such  selection  when  made  and  entered  in  the 
register's  book,  vested  the  title  of  such  substituted 
land  in  the  slates. 

2.  In  such  case,  where  the  register's  book  or  the 
leaf  supposed  to  contain  the  entry  is  lost  or  de- 
stroyed, the  facts  of  such  selection  may  be  proved 
by  other  evidence;  as,  that  the  lands  claimed  to 
have  been  so  selected  had  been  treated  and  sold  as 
school  lands  by  the  proper  state  authority,  near  to 
the  period  when  the  selection  should  have  been 
made ;  also,  that  the  original  township  plat  kept  in 
the  register's  office,  had  a  memorandum  on  the  lot 
in  question,  that  It  was  ^'reserved  for  schools." 

3.  Where  a  county  school  commissioner  in  Mis- 
souri kept  in  a  book  a  record  of  his  transactions  In 
selling  the  school  lands  In  the  county,  which  was 
deposited  In  the  county  clerk's  office  and  preserved 
as  a  public  monument  among  the  county  archives, 
It  is  de  facto  a  public  record,  and  proper  evidence 
of  his  official  acts.  It  Is  also  admissible  as  the 
entries  of  a  deceased  person  made  in  the  course  of 
his  official  duty  In  a  matter  of  public  concern,  to 
prove  his  official  transactions. 

4.  If  a  township  plat  be  lost  or  destroyed,  it 
may  be  proved  by  a  copy ;  and  memoranda  on  such 
copy  not  contained  In  the  original,  if  accounted  for 
and  explained,  will  not  exclude  the  copy  as  evi- 
dence of  the  contents  of  the  original,  even  though 
such  memoranda  be  a  translation  of  corresponding 
memoranda  In  the  original. 

[No.  36.] 
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*Head  notes  by  M.  Justice  Bradlbt. 
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Note. — Evidence  of  lost  paper,_and  secondary 

"In  V.  Mas- 
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evidence  of  contentit — see  note  to  Bouldln  v.  Mas 
sie.  5  L.  ed.  U.  8.  414. 
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T5  ERB0S  to  the  Circuit  Court  of  the  United 
1  SUtet  for  the  District  of  Missouri. 

Mt  ia  ejectment  was  brought  in  the  court 
Upt  kj  the  pUinUff  in  error.  Judgment  hav- 
m^  keen  ^gminst  him  in  that  court,  he  sued  out 
Iftii  writ  oi  error. 

The  earn  h  fnllj  stated  by  the  court. 

Mmert.  IL  Blair  and  /*.  A.  Dick,  for  plain- 
ts ■  error. 
Mr.  Xkaaa^  T.  Gaatt  for  defendant  in  er- 


Ib.  Jwttke  BnUUey  delivered  the  opinion 

IVf  VBS  aa  action  of  ejectment  brought  by 

:k  fiMJMtiil  in  error  to  recover  a  certain  qu&T- 

mmdiam  at  land  in  Howard  coirnty,  Missouri. 

!^  pkiottff  dainaed  the  land  under  a  patent  of 

tkUaited  States,  granted  to  one  Widdicombe, 

hm  h  IMS,  upon  a  scrip  certificate  issued  to 

^  ftite  of  Kentucky,  under  the  act  of  July  2, 

196,  Abating  landa  to  the  several  states  for 

^  npport  of  agricultxural   colleges.     The  de- 

iairn^  who  had  been  in  possession  of  the  land 

'x  mme  than  thirty  years,  and  had  erected  ex- 

imam  iaproremcnts  on  it,  claimed  title  under 

I  pun  from  the  state  of   Missouri,  made  in 

\SS.  The  title  of  the  state  was  derived  in  the 

UMi^  manner :     £hr  the  6th  section  of  the 

Ktif  Coi^reas,  passed  March  6,  1820,  entitled, 

*li  ict  to  Authorize  the  People  of  Missouri 

Icni^  to  Form  a   Constitution  and  State 

it.  €tc."(3  Stat,  at  X..  546),  it  was, 

er  things,  proposed  for  the  acoept- 

10*1  tace  of  the  convention  and,  *if  accepted, 

*4  k  Undiiig  on  the  United  States,  that  ''sec- 

im  Bxteca"  in  every  to^wnship,  and  yhen  such 

iftMi  had  been  sold,  or  otherwise  disposed  of, 

iha  Inds  equivalent  thereto,  and  as  contigu- 

vtiaightbe,  should  be  granted  to  the  state 

ir  tke  oe  of  the  inhabitants  of  the  townshin 

)     far&  me  of  b^mmIs  ;  also,  all  salt  springs,  not 

aeeedii^  tvdve  in  number,  and  six  sections  of 

mi  (OBtigaous  to  each,  for    the   use   of  the 

^te,  vith  other  concessions  stated  in  the  act. 

Tfcar  proposals  were  accepted  by  the  conven- 

aa.  For  the    purpose    of    carrying  out  this 

fat  tt  to  school  lands,  an  act  was  passed  on 

aeUof  Marc^,  1823    (3  Stat,  at  L.  87),  by 

«ad  it  was  enacted  that  in  all  cases  in  which 

iKtim  nxteen"   had  been   sold  or  otherwise 

«ifMd  ot  it  should  be  the  duty  of  the  regis- 

iff  ad  rceeiTer  of  the  respective  land  offices  in 

vteR  districts  such   land  might  be,  to  select 

tie  tike  quantity  of    other    lands   equivalent 

tetter  from  any  of  the  unappropriated  lands 

rf  the  United  State«   in   that  state,  as  nearly 

!iit%iioQ8  to  said  **scction  sixteen"  as  might 

te:  aad  a   descriptive  entry  of  such  selected 

Ml  ihoald  be  made  on  the  books  of  the  re^j^is- 

*ff.  aeofying  as  well  the  township  in  which, 

■  tkt  for    the    use    of    which,  the  selection 

Mid  be  made;   and  the  lands  thus  selected 

ad  loated  were,  by  the  act,  granted  to  the 

tile,  for  the  use  of  the  inhabitants  of  the  re* 

fcctife  townships   for  the  use  of  schools,  in- 

snA  of  the  16th  section  so  sold  or  disposed  of. 

TWMeadant  insisted  that  section  sixteen,  in 

'im  tavnship  in  which  the  lot  in  question  was 

ed  had  been   sold   by  the  United  States 

to  Mar<ai  «,  1820 ;  that  the  register  and 

jv  of  the  land  district  had  selected  other 

mk  tm  the  use  of  the  township  for  school  pur- 


poses  under  the  act  of  1823,  and  had  made  a  de- 
scriptive  entry  thereof  in  the  register's  books  in 
pursuance  of  the  act ;  and  that  the  quarter  sec- 
tion in  question  (which  was  a  part  of  section 
seventeen )  was  one  of  the  tracts  so  selected,  and 
thereby  became  the  property  of  the  state,  and 
had  been  sold  as  such  *by  the  school  [*126 
commissioner  of  the  county  in  1832 ;  and  that  a 
patent  had  been  duly  granted  by  the  state  in 
pursuance  of  such  sale,  imder  which  the  title 
of  the  defendant  was  regularly  derived. 

All  the  parts  of  this  defense  were  duly  proved 
except  one.  This  was  the  selection  and  entry  of 
the  lot  in  question  by  the  register  and  receiver, 
in  lieu  of  "section  sixteen,"  disposed  of.  The 
register's  book  contained  no  descriptive  entry 
as  directed  by  the  act.  The  leaf  that  shoiild 
have  contained  it  ( if  it  was  made )  being  missing ; 
and  the  original  township  plat  (which  would 
probablv  have  indicated  the  fact)  being  also  lost. 
'  This  hiatus  in  his  case  the  defendant  endeav- 
ored to  supply  by  proof  aliunde.  He  adduced 
the  testimony  of  several  witnesses  to  show  that 
the  lot  in  question  had  been  rented  out  as 
school  lands  for  several  years  prior  to  1832,  and 
that  in  that  year  it  was  sold,  with  other  school 
lands,  by  Owen  Rawlins^  the  coimty  school  com- 
missioner, being  the  sale  upon  which  the  state 
patent  was  based.  He  then  produced  and  offered 
in  evidence  from  the  coimtry  archives,  kept  in 
the  clerk's  office,  a  certain  book  or  record,  kept 
byKawlins,containingacopyof  his  commission 
as  school  commissioner,  and  a. history  of  his 
proceedings  in  selling  the  school  lands;  togeth- 
er with  a  list,  in  the  handwriting  of  one  Boon, 
of  all  the  school  lands  of  the  county,  including 
the  lot  in  question ;  which  entries  were  made  in 
1831-2,  and  both  Rawlins  and  Boon  were  shown 
to  have  been  dead  many  years.  The  defendant 
also  produced  a  book,  purporting  to  contain  a 
copy  of  the  original  township  plats  in  the  regis- 
ter's office  (including  the  township  in  question) , 
showing  the  various  sections  of  land,  and  mem- 
oranda written  on  each  section  as  to  the  dispo- 
sition thereof,  in  which  the  quarter  section  in 
question  had  the  words  "reserved  for  schools" 
written  upon  it.  As  to  the  origin  of  this  book 
James  L.  McNair  testified  that  it  was  made  by 
him  in  1853 ;  that  he  was  then  deputy  clerk  of 
Howard  county;  that  he  had  before  that  time 
been  clerk  in  the  office  of  the  register  whilst  his 
father  held  that  office;  that  an  act  of  the 
Missouri  legislature  directed  the  county 
*clerk  to  procure  a  copy  of  the  township  [•I 27 
plats  in  tne  register's  office;  and  that  the  wit- 
ness was  employed  by  Mr.  Harding,  the  then 
clerk  of  the  county  court,  and  by  Judge  Todd, 
then  register  of  the  land  office,  to  make  the 
copy;  that  he  made  it  carefully,  and  was  satis- 
fied that  the  book  produced  was  a  true  copy, — 
not,  however,  a  literal  copy  of  any  one  book 
then  in  the  register's  office,  in  all  particulars. 
As  to  entries,  the  platbook  in  the  register's  of- 
fice would  contain  on  any  particular  subdivi- 
sion of  land  the  letters  A,  P,  with  a  number; 
on  another  book  would  be  seen  the  name  corre- 
sponding to  this  number;  and,  in  compiling 
this  copy,  the  witness  would  write  down  the 
name  instead  of  the  number — thus  translating 
it,  and  condensing  two  books  into  one.  The 
letters  A  P  signined  that  the  tract  had  been 
applied  for  and  paid  for.  In  respect  of  reserva- 
tions   for    schools,    the-  words,  "reserved  for 
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schools"  were  written  on  the  original  pilots  in 
the  register's  oflice  on  the  tracts  so  reserved. 
The  writing  on  the  plat  of  the  township  in 
question  was  all  in  the  witness*  handwriting 
as  he  made  it  in  1853.  Hcrndon,  who  was  for 
more  than  twenty-five  years  clerk  of  Howard 
coimty,  corroborated  McNair's  testimony. 

Upon  this  proof  the  defendant  offered  in  evi- 
dence the  said  record  of  Owen  Rawlins,  and  the 
copy  of  the  plat  of  the  township  in  question  in 
the  book  made  by  McXair;  and  the  court,  against 
the  objections  of  the  plaintiff,  admitted  them  in 
evidence;  to  which  ruling  the  plaintiff  excepted. 

This  is  the  first  error  assigned ;  and  we  have 
no  hesitation  in  saying  that  the  evidence  was 
properly  admitted.  The  book  of  Rawlins  was 
de  facto  a  county  record,  preserved  as  a  public 
monument  in  the  county  archives.  For  the  pur- 
pose of  showing  his  acts  as  school  commissioner 
in  selling  the  land  in  question  as  school  lands, 
it  was  undoubted  evidence.  It  was  such,  not 
only  as  a  public  record,  but  as  the  entry  of  a  de- 
ceased person  made  in  the  course  of  his  official 
duty,  in  a  matter  of  public  concern,  which  clear- 
ly made  it  evidence  of  his  public  transactions. 
128*]  The  list  made  by  Boon  *wa8  evidently  a 
part  of  the  same  record  made  under  Rawlin's 
direction,  and  was  admissible  on  the  same 
grounds. 

The  plat  made  by  McNair  was  competent-sec- 
ondary evidence  of  the  contents  of  the  original 
plat  which  was  lost.  The  fact  that  it  did  not 
correspond  in  every  particular  with  that  origi- 
nal in  respect  of  the  memoranda  written  upon 
it,  did  not  detract  from  its  admissibility. 
Those  memoranda*  and  the  manner  in  which 
they  were  made,  were  sufficiently  explained. 

As  to  the  bearing  of  this  evidence  upon  the 
issues  of  the  cause,  it  is  sufficient  at  this  point 
to  say^  that  in  view  of  the  fact  that  the  proper 
evidence  with  regard  to  the  action  of  the  regis- 
ter and  receiver  was  entirely  lost  or  destroyed, 
the  fact  that  the  land  in  question  had  been  pub- 
licly treated  and  disposed  of  by  the  county  au- 
thorities as  school  lands  so  near  to  the  time 
when  such  lands  were  set  apart  for  school  pur- 
poses, had  an  important  bearing  on  the  question 
whether  the  register  and  receiver  did,  in  fact, 
make  the  selection  of  the  lot  in  question.  We 
think  that  it  was  proper  evidence  to  go  to  a 
jury  on  such  a  question.  Without  other  corrob- 
orative circumstances,  it  might  have  had  but 
slight  weight.  But  on  the  principle  involved 
in  the  maxim  "Omnia  pr<B8umunter  rite  esse 
acta,*'  as  applied  to  the  acts  of  public  officers, 
we  think  it  was  clearly  competent. 

The  bearing  of  the  township  plat  will  be  dis- 
cussed hereafter. 

To  rebut  this  defense  the  plaintiff  offered  ev- 
idence to  show  that  neither  the  local  land  of- 
fice nor  the  general  land  office  at  Washington 
contained  any  evidence  whatever  of  the  alleged 
selection  of  the  lot  in  question  as  school  lands, 
but  that  the  only  memorandum  with  regard  to 
that  lot  was  of  the  sale  to  Widdicombe^  under 
which  the  plaintiff  claimed  title. 

The  plaintiff  then  called  upon  the  court  to 
declare,  as  law,  that  the  United  States  did  not 
part  with  its  title  to  the  land  in  question  prior 
to  the  issuing  of  the  patent  to  Widdicombe; 
and  that  neither  the  act  of  Congress  of  March 
129*]  6, '1820,  ^admitting  Missouri  into  the 
Union,  nor  any  subsequent  act,  operated  as  a 
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grant  per  se  to  the  state,  or  to  any  of  the  in- 
habitants thereof,  of  the  lot  in  question;  but 
that,  to  devest  the  title  of  the  United  Stat^,  the 
lot  should  have  been  designated  and  set  apart 
according  to  law,  in  lieu  of  a  similar  quantity 
of  the  16th  section  sold  or  disposed  of  by  the 
government  prior  to  March  6,  1820,  and  that  no 
such  designation  or  setting  apart  had  becsi 
shown  by  the  evidence.  This  was,  in  substance, 
asking  the  court  to  decide  against  the  validity 
of  the  defense.  The  court  refused  so  to  declare, 
but  on  the  contrary,  at  the  request  of  the  de- 
fendant, in  substance,  declared  the  law  to  be, 
that  if,  in  fact,  prior  to  March  6,  1820,  section 
IC  had  been  disposed  of  and  sold  by  the  United 
States,  and  if  the  register  and  receiver  of  the 
proper  land  office,  under  the  act  of  1823,  in  lieu 
thereof,  did  reserve  and  select  the  lot  in  ques- 
tion, and  did  make  a  descriptive  entry  of  said 
reservation  and  selection,  which  entry  had  been 
lost  or  destroyed  by  the  loss  of  the  leaf  on  which 
it  was  made,  the  claim  of  the  plaintiff  under 
the  state  of  Missouri  was  valid. 

To  these  rulings  exceptions  were  taken. 

It  is  certainly  true  that  neither  the  act  of 
1820,  nor  that  of  1823,  of  themselves,  transferred 
the  title  of  the  lot  in  question  from  the  govern- 
ment to  the  state  of  Missouri.  The  sixteenth 
section  of  land  having  been  disposed  of,  it  re- 
quired a  designation  of  some  other  lands,  in  the 
manner  pointed  out  by  the  statute,  to  take  its 
place.  Until  such  designation  was  made  it  is  ev- 
ident no  title  could  pass.  But  such  designation 
and  entry  were  all  that  the  law  required  to  be 
done.  No  patent  was  necessary  for  the  substi- 
tuted lots  any  more  than  for  the  sixteenth  sec- 
tion itself,  had  that  been  undisposed  of.  The 
things  to  be  done  in  order  to  vest  title  in  the 
state  were  certain  acts  of  the  register  and  re- 
ceiver. The  essential  thing  was  the  selection  of 
the  land.  The  evidence  of  it,  as  prescribed  by  the 
statute,  was  the  descriptive  entry  to  be  made  in 
the  register's  book.  If  the  essential  thing  were 
done  the  destruction  of  the  evidence  would  not 
•destroy  tlie  title.  The  primary  proof  of  [*130 
the  act  done  would,  of  course,  be  the  record  it- 
self. That  being  lost  or  destroyed,  the  acts  of 
the  register  and  receiver  could  be  substantiated 
by  the  next  best  evidence  which  the  case  admit- 
ted of.  The  question  before  us  is  whether  the 
evidence  adduced  and  received  by  the  court  was 
conducive  to  prove  the  fact,  and  was  the  next 
best  evidence  to  be  had  on  the  subject. 

In  our  judgment  it  was  both.  No  record  evi- 
dence of  the  fact  in  question  was  required  ex- 
cept the  entry  in  the  register's  book.  The  evi- 
dence adduced  was :  first,  the  plat  of  the  town- 
ship so  carefully  compiled  by  McNair.  This 
showed  that  the  lot  in  question  was  designated 
as  "reserved  for  schools."  This  designation  was 
copied  from  the  original  plat  in  the  register's 
office.  Here,  then,  was  evidence  of  the  most 
convincing  character  that  the  lot  in  question 
had  been  designated  by  the  register  and  receiver 
as  school  lands.  Here  was  a  collateral  and  con- 
temporaneous record  containing  evidence  of  the 
very  fact  respecting  the  existence  or  nonexist- 
ence of  which  the  parties  and  the  court  were  in 
search.  It  was  not,  it  is  true,  the  primary  proof 
required  by  the  statute,  but  it  was  independent 
proof  of  the  essential  fact  in  issue,  and  was  suf- 
ficient proof  to  raise  the  presumption  that  if 
those  missing  leaves  could  be  produced  the  prl- 
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mary  proof  would  be  found  tliereon.  It  was  not 
so  satisfactory  as  a  literal,  compared  copy  of 
those  leaves,  but  more  satisfactory  than  oral 
testimony  depending  on  human  memory  as  to 
their  contents.  The  books  are  full  of  cases  to 
the  effect  that  if  a  judgment  record,  or  other 
record,  be  lost,  the  judgment  or  other  matter 
may  be  approved  by  collateral  entries  and  mem- 
oranda. But,  second,  we  have  the  corroborative 
evidence  derived  from  the  acts  of  the  county 
eehool  commissioner  in  selling  the  lands  as 
fK^hool  landSj  as  far  back  as  1832,  and  the  rent- 
ing of  them  as  such  even  before  that  time^  and 
the  defendant's  possession  and  claim  of  title  of 
the  land  os  reserved  school  lands  for  more  than 
thirty  years,  all  going  to  strengthen  the  other 
proof  and  presumptions  in  the  case. 

It  would  be  strange,  indeed,  if  men's  poases- 
131*]  sions  could  be  'disturbed  by  the  burn- 
ing of  a  courthouse,  or  the  loss,  destruction,  or 
theft  of  a  public  record,  when  evidence,  such  as 
was  adduced  in  this  case,  could  be  supplied  to 
show  that  the  acts  upon  which  their  titles  de- 
pended had  been  duly  performed  by  the  proper 
public  officers.  And  courts  would  be  derelict  in 
their  duty  to  the  community  if  they  did  not 
sternly  rebake  speculative  attempts  to  rob  peo- 
ple of  their  just  inheritances  under  such  cir- 
cumstances. Mere  lapse  of  time  and  continuance 
of  possession  without  pretense  of  title,  or  under 
pretense  of  a  void  title,  cannot,  it  is  true,  be 
set  up  against  the  government;  but  long  posses- 
sion is,  nevertheless,  a  strong  weapon  of  de- 
fense ill  the  hands  of  one  who  can  show  rea- 
sonable proof  that  the  title  of  the  government 
has  bf.'en  parted  with,  and  has  developed  to  him. 

As  to  the  sufficiency  of  the  evidence  adduced 
in  this  case,  it  is  not  the  part  of  this  court,  on 
a  wiit  of  error,  to  pronounce.  That  was  the 
province  of  the  court  below  sitting  as  a  jury. 
That  court  determined  it  to  be  sufficient,  and 
found  the  issue  for  the  defendant.  We  think 
that  the  evidence  was  admissible,  that  it  was 
pertinent  to  the  issue,  and  tended  to  prove  that 
issue  on  the  part  of  the  defendant,  and  that 
the  law  of  the  case,  as  declared  by  the  court, 
was  correct. 

The  judgment  i«,  therefore,  affirmed. 


HENRY  PELHAM,  Plff.  in  Err^ 

BETH  WAY  et  al 

(See  S.  C.  15  Wall.  196-202.) 

Nominal  damages,  when  recoverable  for  con- 
fiscating property. 

Where  proceedings  to  confiscate  property  under 
the  Act  of  July  17.  1862,  were  ineffectual  and  Im- 
perfect, so  that  the  title  of  the  owner  was  not  de- 
vested, he  can  only  recover  nominal  damaKes  In  ac- 
tion against  the  marshal  for  a  false  return  therAn. 

[No.  51.] 
Huhmiited  Nov.  18, 1872.  Decided  Dec.  9,  1812. 

1^  ERROR  to  the  Circuit  Court  of  the  United 
.  States,  for  the  District  of  Indiana. 
Suit  was  brought  in  this  case  in  the  court  be- 
low, upon  the  official  bond  of  Rose,  a  United 
Htates  marshal,  for  an  alleged  false  return  to  a 
writ  of  monition  in  certain  confiscation  pro- 
ceedings in  the  district  court  of  the  United 
States  for  the  district  of  Indiana. The  marshal's 
return  states  that  he  had  "arrested  the  prop- 
erty within  mentioned,"  which  was  stated 
16  Wali. 


within  to  be  a  eertain  promissory  note;  but  it 
was  admitted  in  the  case,  that  the  written 
promissory  note  was  not  at  any  time  in  the  said 
marshal's  possession,  and  that  seizure  of  the 
same  was  made  in  no  other  way  than  by  publi- 
cation. See  the  case  of  Pelham  v.  Rose,  76  U. 
S.  103,  19  L.  ed.  602,  where  the  facts  of  the 
case  are  set  forth  more  particularly. 

In  the  first  trial  of  this  case,  the  judges  of 
the  court  below  were  opposed  in  opinion: 

1.  Whether,  upon  the  facts  stated  in  the  dec- 
laration, it  was  material  and  necessary  to  the 
due  and  legal  service  of  the  writ  of  monition 
therein  set  forth  by  the  marshal,  that  he  should 
have  seized  and  taken  into  his  custody  and  un- 
der his  control,  the  promissory  note  mentioned. 

2.  Whether  the  return  to  the  writ  of  moni- 
tion, as  set  forth  in  the  declaration,  must  bo 
construed  to  mean  tliat  the  marshal  had  actu- 
ally taken  into  his  custody  and  under  his  ex- 
clusive control   the  promissory  note;   and, 

3.  Whether,  on  the  hypothesis  that  all  the 
matters  as  set  forth  in  the  declaration  are  true, 
the  judgment  and  proceedings  in  the  district 
court,  as  therein  stated  would  estop  the  plain- 
tiff to  maintain  an  action  on  the  promissory 
note  against  the  maker. 

These  questions  were  certified  to  this  court. 
The  first  two  were  decided  in  the  affirmative. 
The  third  resting  upon  a  hpyothesis,  this  court 
declined  to  answer  until  it  should  lose  its  hy- 
pothetical character  and  become  involved  in 
actual  controversy. 

Afterwards  the  defendants  filed  a  plea  of  nil 
debit,  and  this  issue  was  tried  by  a  jury. 

Judgment  having  been  given  in  favor  of  the 
plaintiff  for  merely  nominal  damages,  he  took 
an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.. John  Cobnrn,  John  T.  Dye,  and  A. 
C.  R arris,  for  appellant: 

Can  the  judgment  of  a  domestic  court  of  gen- 
eral jurisdiction  over  the  subject-matter,  where 
the  jurisdiction  is  shown  by  the  record  and 
there  is  no  fraud,  be  impeached  in  a  collateral 
proceeding  between  the  parties  thereto? 

Christmas  v.  Russell,  5  Wall.  304,  18  L.  ed. 
479 ;  Huff  v.  Hutchinson,  14  How.  586. 

A  judgment  of  a  court  of  the  United  States, 
although  voidable  for  error,  cannot  be  im- 
peached collaterally.  It  is  valid  and  binding 
till  reversed  by  a  writ  of  error. 

The  case  of  Kempe  v.  Kennedy,  5  Cranch, 
186,  Marshal,  Ch.  J.,  is  in  point.  This  was  a 
suit  by  Kempc's  lessees  to  recover  real  estate  in 
New  Jersey.  Defendant  relied  on  proceedings 
of  the  inferior  court  of  C.  P.,  under  an  act  of 
the  legislature  of  said  state,  by  which  said  real 
estate  had  been  forfeited  and  sold.  Held,  "The 
court  has  jurisdiction  over  the  subject  of  trea- 
son under  the  statute,  and  that  its  judgment, 
though  erroneous,  is  not  void,  and  must  be  re- 
garded till  reversed." 

McCormick  v.  Sallivant,  10  Wheat.  192; 
Kennedy  v.  Bk.  8  How.  586;  Comstocic  v.  Crate- 
ford,  3  Wall.  403,  18  L.  ed.  37;  Westerwelt  v. 
Lewis,  2  McLean,  511;  Thomson  v.  Emmert,  4 
Mcl^ean,  96;  Sargeant  v.  Bk.  4  McLean,  339; 
Lathrop  v.  Stewart,  0  McLean,  630. 

The  return  of  a  sheriff  or  marshal  can  only 
be  impeached  in  an  action  for  a  false  return. 

Bean  v.  Parker,  17  Mass.  601 ;  Bruce  v.  Hoi- 
den,  21  Pick.  189;  Slayton  v.  Chester,  4  Mass. 
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478 ;  Bott  v.  Burnelly  9  Mass.  96 ;  Estdbrook  v. 
Hapgood,  10  Mass.  313;  Bott  v.  Bumellf  11 
Mass.  163;  Bates  v.  Wiltord,  10  Met.  80;  Hunt- 
ress V.  Tinept  39  Me.  240;  Broton  v.  Davis,  9 
N.  H.  76;  ParJcer  v.  Ouillow,  10  N.  H.  103; 
Batnford  v.  Melvin,  7  Me.  14;  /Joot  v.  Colton,  1 
Met.  345;  Stevens  v.  Brovm,  3  Vt.  421 ;  Met  calf 
V.  Oillet,  5  Conn.  400;  see,  also,  Angell  v.  Bott- 
ler, 3  R.  I.  77;  Messer  v.  Bailey ^  11  Post.  (N. 
H.)  18;  Leii7i«  v.  Btoir,  1  N.  H.  69;  Angrier  v. 
A«fc,  6  Post.  99;  Brovm  v.  Davis,  9  N.  H.  76; 
Lane  v.  Bommelman,  17  111.  97 ;  Smith  v.  ^oe, 
30  Ind.  117;  Taylor  v.  Lewis,  2  J.  J.  Marsh. 
400;  5rHp<7  v.  I/eun«,  3  Litt.  (Ky.)  129;  Mc- 
Ghee  v.  Ellis,  4  Litt.  (Ky.)  246;  Caldwells  v. 
Harlan,  3  Mon.  351;  WiI«on  v.  Fwrst,  1  Pet.  C. 
C.  140;  Field  v.  6^*66*,  1  Pet.  C.  C.  155;  Cfreen 
y.  Sannienta,  Id.  24;  Smith  L.  Gas.  1  Hare  & 
Wall.  Notes,  part  2,  in  the  note  to  the  case  of 
Crepps  V.  Durd^n,  1032. 

The  records  of  a  domestic  court  are  entitled 
to  equal  credit,  whether  the  proceedings  are  in 
personam  or  in  rem. 

Peake,  Ev.  48;  Stark.  Ev.  Sharsw.  Notes, 
288;  Scott  v.  Sherman,  2  W.  Bl.  977;  Cooke  v. 
Sholl,  5  T.  R.  255;  Oeyer  v.  Aguilar,  7  T.  R. 
681,  2  Phil.  Ev.  100;Afanfctn  v.  Chandler,  2 
Brock.  125;  Lord  v.  Chadbourne,  42  Me.  443; 
Oelston  y.  Hoyt,  13  Johns.  582;  Bauducs  Syn- 
dics y.  Nicholson,  4  La.  81 ;  Thoms  y.  £fout^r(2, 
2  Dana,  475;  Whitney  y.  WaI«A,  1  Cush.  29; 
Jecker  v.  Montgomery,  13  How.  495;  Cook  v. 
Hotoard,  13  Johns.  276,  5  Pri.  202. 

The  decree  of  condemnation  was  conclusiye 
upon  the  rights  of  Henry  Pelham  until  re- 
yersed  upon  appeal  or  set  aside  by  the  court 
rendering  it. 

The  decree  deyested  the  rights  of  Pelham  in 
the  rem. 

2  Phil.  Ey.  5th  Am.  ed.  1868,  p.  147,  note 
295,  and  cases  cited;  Cook v, Howard,  13  Johns. 
276;  Metcalf  v.  Gillet,  5  Conn.  400. 

A  purchaser  at  a  judicial  sale  is  protected  by 
the  decree  where  the  court  has  jurisdiction  over 
the  subject-matter. 

Orignon  y.  Astor,  2  How.  340. 

Purchasers  are  not  bound  to  look  beyond  the 
judgment  and  order  of  sale,  if  the  facts  neces- 
sary to  giye  jurisdiction  appear  on  the  face  of 
the  jud^ent. 

Voorhees  y.  Bk.  10  Pet.  449;  Am.  L.  Cas. 
733;  Foot  y.  Stevens,  17  Wend.  483;  Cook  y. 
Darling,  18  Pick.  393;  Granger  v.  Clark,  22 
Me.  128;  Huntington  v.  Charlotte,  15  Vt.  46; 
Fulbright  y.  Cannefox,  30  Mo.  429;  Cfray  y. 
Brignardello,  1  Wall.  627,  17  L.  ed.  693 ;  Biggs 
V.  Blue,  5  McLean,  148;  Thompson  y.  Tolmie, 
2  Pet.  157;  Erwin  y.  Lovyry,  7  How.  172; 
Wheaton  v.  Sexton,  4  Wheat.  506. 

The  question  of  the  regularity  of  a  judicial 
sale  cannot  be  raised  collaterally,  except  upon 
the  ground  of  some  fraud  in  which  .the  pur- 
chaser was  a  participant. 

Griffith  y.  Bogert,  18  How.  158,  15  L.  ed. 
307 ;  Butler  y.  McFatridge,  20  Ind.  169. 

HjEiying  thus  sold  the  property  under  an  ex- 
ecution, it  is  not  for  him  or  his  surety  to  say 
that  the  sale  conferred  no  title  on  his  yendee. 

The  plaintiff  has  been  deprived  of  his  note 
for  $7,000  by  the  wrongful  act  of  Marshal  Rose. 
The  measure  of  his  damages  was  the  amount  of 
that  note,  $7,000,  with  interest  from  the  ma- 
turity thereof,  to  wit:  March  1,  1866. 
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Sedg.  Dam.  p.  636  (top.  3d  Rev.  ed. )  ;  i 
also,  Patterson  v.  Westervelt,  17  Weiwi.  6 
Young  v.  Hosmer,  11  Mass.  89;  Pardee  v.  R 
ertson,  6  Hill,  550;  Stevens  v.  Roxoe,  3  D 
327 ;  Humphrey  v.  Hathorn,  24  Barb.  278. 

Mr.  John  B.NlleSy  for  defendants  in  err< 

This  case  was  once  before  in  this  coui^,  / 
ham  y.  Rose,  9  Wall.  103,  19  L.  ed.  602,  oi 
certificate  of  division  of  opinion  between  i 
judges  of  the  circuit  court. 

That  decision  has  been  substantially  ov 
ruled  in  .the  case  of  Miller  v.  U.  8.  11  Wa 
268,  20  L.  ed.  135.  This  case  was  twice  oral 
and  fully  argued,  and  may  be  r^arded  as  r 
only  the  more  recent  and  maturely  consider 
opinion,  but  as  the  settled  doctrine  of  the  couj 

We  contend  that  the  debt  owing  from  L#e^ 
Pelham  to  Henry  Pelham,  the  alleged  rebel,  ai 
not  the  mere  evidence  of  indebte<Siess,  was  t! 
"property  and  credit"  meant,  and  that  partic 
lar  mention  of  the  promissory  note  in  the  lib 
and  subsequent  proceedings  was  only  descri 
tive  of  the  credit. 

The  marshal  does  not  say  that  he  has  a 
rested  the  note,  but  that  he  has  arrested  tl 
property. 

He  evidently  intended  the  same,  as  if  he  ha 
expressed  his  conclusion  of  law,  thus:  "I  hai 
arrested  the  credit  within  mentioned;"  for  tl 
credit  was  the  property ;  or,  as  if  he  had  said 
"I  have  arrested  the  property  within  mei 
tioned,  bv  citing  all  persons  interested,"  etc. 

It  is  legitimate,  m  certain  proceedings  i 
courts  of  admiralty,  to  attach  credits  and  ei 
fects  of  such  an  intangible  nature  that  the, 
cannot  be  taken  into  actual  possession  by  th 
marshal,  and  the  mode  of  attachment  is  b; 
notice,  dependent  upon  statutory  enactment 
Miller  v.  U,  S.  supra. 

But  again ;  on  the  theory  that  the  proceeding 
was  against  the  paper  writing  as  the  substan 
tial  thing  sought  to  be  confiscated,  the  entir< 
proceedings  were  coram  non  judice  and  void 
and  the  title  of  the  plaintiff  in  error  to  his  not< 
remains  inviolate. 

Had  the  property  sought  to  be  confiscated 
been,  for  example,  a  watch,  admitted  to  have 
been  all  the  while  on  the  person  of  Pelham,  in 
Kentucky,  how  could  he  now  come  into  court, 
with  the  watch  in  his  pocket,  and  claim  that 
by  a  marshal's  return  in  Indiana,  he  had  been 
deprived  of  his  watch,  and  was,  therefore,  en- 
titled to  recover  its  value  from  the  marshal  or 
his  sureties? 

Mr.  Justice  Strons  delivered  the  opinion 
of  the  court: 

The  only  errors  assigned  of  which  we  can 
take  cognizance  are:  that  the  court  declined 
charging  the  jury  that  the  measure  of  the 
plaintifr s  damages  was  the  amount  of  the  note 
described  in  the  declaration,  with  interest 
thereon  from  its  maturity;  and,  on  the  contrary, 
instructed  them  that  more  than  nominal  dam- 
ages could  not  be  found.  That  these  errors  aVe 
unfoimded  is  very  plain,  if  *the  record  [•201 
of  confiscation  in  the  district  court  is  not  a 
bar  to  the  recovery  by  the  plaintiff  of  the  debt 
formerly  due  to  him  from  Lewis  Pelham,  and 
which  was  evidenced  by  the  note  dated  March 
1,  1862.  The  decree  in  that  case  is  doubtless 
conclusive  of  all  matters  then  adjudicated 
upon,  and  as  it  was  a  proceeding  in  rem,  the 
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ak«et  is  to  be  ascertained    from  the  record, 
^  the  udonMOLtion,  the  monition,  and  from 
»  MTsltti's  return.     If   they   show  that  the 
'stbL' or  the  debt  due  from  IL«e\vis  Pelham  to 
*^  jUatiSy  was  attached,    and    if  the  decree 
m  90a  Mk  title  to  that  credit,  the  plaintiff 
ai  ko  devested  of  his   interest  therein,  and 
/voted  in  consequence  of  the  marshal's  false 
MO.  Ob  the  other  hand,  if  the  information, 
'J  BBitiQD  to  the  marshal,    his  return,  the 
ivn  d  the  court,  and  the  marshal's  sale  all 
^«>  to  another  subject,  not  to  the  "debt''  or 
*«^"  theo  the   plaintiff   has   not  been  de- 
tqtd  of  the  credit^  and  he  has  sustained  no 
i'^^ndahk  injury  in  consequence  of  the  falsity 
iikaanhal's  return.      Undoubtedly,  a  debt 
T 1  ereiit  was  capable  of   seizure  imder  the 
icintiaBtcts,  and  of  8iibse<|iient  condemna- 
'■  fMi  ale.    This  we  ruled  in  Miller  y.  The 
^d8t€im,  11  WaU-  268,  20  Tu  ed.  135,  and 
H  t^  flowed  how  property   in  action  could 
»  *ad  and  brought  within   the  jurisdiction 
'  I*  eoort    But  the  question  here  is  whether 
Mk^ms  seized,  or  whether  the  subject  of 
It  mart,  and  the  consequent  libel,  was  only 
a  Tideoce  of  the    debt,    a    thin^   capable  of 
»tal  BXBipulation  and  delivery.    That  it  was 
tk  kttcT  an  inspection  of  the  record,  and  the 
^«WB  of  this   court    in    Pelham  v.  RoaCy  9 
•iL  MB,  \9  L.  ed.  602,  sufficiently  establish. 
Zu  tibd  was  against  a  promissory  note,  par- 
\«^riy  describing  it,  and  it  was  that,  not  the 
1^  of  vhidi  it  was  evidence,  that  was  claimed 
»  k^  been    forfeited.     The    monition    was 
mnft  the  promissory  note,  and  nothing  eise. 
T*  Barthal  was  commanded   to    attach    the  1 
*to  lad  detain  the  same  in   his  custody.     It 
ab  10  allaaion  to  any  right  in  action.    The 
mdttl'i  return  was  that  he  had  arrested  the 
wjfwtj  Ideseribed  in  the  monition).    The  de- 
Wt]  eree  of  •the  court  was  that  the  note 
Araki  be  exposed  to  sale,  and  the  sale  was  of 
tk  property  mentioned  in  the  libel  and  in  the 
tern.  Klainly,  a  debt  is  distinguishable  from 
■7  iistnnnent  of  evidence  of  the  debt.    This 
^  the  Tiew  taken  of  the  case  in  Pelham  v. 
The.  lang^uage  of  this  court  then 
follows:  "In  the  case  at  bar  a  visible 
— ^,  ^pable  of   physical   possession,  is  the 
^ieet  oTtibe  libel.    It  is  the  promissory  note 
/  PcUttm  which  constitutes  the  res  against 
w^oA  the  proceeding  is  instituted,  and  not  a 
nedit*  or  debt,  which  the  note  is  supposed  by 
4e  defendant's  coimscl  to  represent.'^  For  this 
it  was  held  that  to  effect  its  seizure  it 
^uMi^iy  for  the  marshal  to  take  the  note 
kis  actual  custody  and  control.  That  case 
that  the  arrest  returned  by  the 
not  a  seizure  of  the  debt,  and 

^   the  d^t  was  not  confiscated.  It 

that  the  plaintiff  has  shown  no  injury 
id  by  him  which  entitles  him  to  more 
■Dounal  damages. 
The  jmdfment  is  affirmed* 


AXTHONY  BEYBOLD  et  al.  Appls., 

V. 

UNITED  STATES. 
(See  a  C  15  Wall.  202-208.) 

to  hire  vessel  to  the  government. 


— ^^  doriag  the  war.  a  steamer  was  hired  to 
Catted  States,  with  stipulation  that  the  United 


States  should  bear  the  war  risk  fthd  the  owners  the 
marine  risk,  and  the  master  obeyed  the  order  of  a 
quartermaster  without  objection,  and  in  the  course 
of  the  voyage  the  steamer  was  lost  by  a  peril  of  the 
sea :  held,  that  he  had  no  just  cause  of  complaint 
against  the  government,  and  must  abide  the  conse- 
quences of  the  stipulation. 

[No.  54.] 
Submitted  Nov,  18, 1872,  Decided  Dec  9, 1872, 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  thii^  case  was  filed  in  the 
court  below  by  the  appellants,  to  recover  for 
the  loss  of  a  certain  steamer,  The  Express. 
Judgment  having  been  given  for  the  defendants, 
the  claimants  took  an  appeal  to  this  court. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  Edward  Fitch,  for  appellants : 
The  master  and  crew  were  the  servants  of  the 
owners,   who   appointed,   paid   and   subsisted 
them.  The  owners  maintained  control  througli 
the  officers  and  crew,  over  the  mode  of  her  navi-  . 
gation,  and  were  alone  responsible  for  the  neg- 
ligence or  unskil  fulness  of  the  officers  and  sea- 
men. 

Fenton  v.  Pack,  Co.  1  Per.  &  D.  103,  8  Ad.  & 
El.  836;  Quarman  v.  Burnett,  6  Mees.  &  W. 
499 ;  Martin  v.  Temperley,  7  Jur.  150 ;  Hooe  v. 
Groverman,  1  Cranch,  214;  Marcardier  v.  Ins. 
Co.  8  Cranch,  39;  see,  also,  Grade  v.  Palmer, 
8  Wheat.  605 ;  The  Nathaniel  Hooper,  3  Sumn. 
576;  Mclntyre  v.  Bourne,  1  Johns.  229;  Reed 
V.  U.S.n  Wall.  591,  20  L.  ed.  220. 

Upon  the  master  developed  the  duty  of  deter- 
mining when  the  good  opportunity  mentioned 
in  the  charter-party  was  presented,  and  it  was 
the  clear  right  of  the  owners  that  he  should  be 
1  permitted  freely  to  perform  that  duty. 

Abb.  Ship,  part  4,  ch.  5,  p.  351  (orig.)  and 
cases  and  ordinances  cited  in  note  thereto. 

The  order  of  Quartermaster  Allen  deprived 
the  master  of  the  steamer  of  the  right  to  judge 
whether  the  "good  opportunity"  mentioned  in 
the  charter-party  existed.  It  defined  and  speci- 
fied the  time  for  the  compiencement  of  the  voy- 
age. "To-morrow  morning"  was  the  point  of 
time  named  for  the  departure  of  the  vessel, 
without  regard  to  the  state  of  the  weather  or 
the  condition  of  the  river. 

The  order  substituted  the  command  of  the 
quartermaster  for  the  judgment  of  the  captain. 
The  departure  of  the  vessel  at  that  time  in  the 
face  of  apparent  danger,  was  an  unskilful  and 
negligent  act  of  navigation,  for  which  the  United 
States  is  responsible,  and  not  the  owners. 

The  order  of  the  quartermaster  was  a  mili- 
tary order,  issued  by  a  military  officer  of  the 
United  States  acting  in  discharge  of  his  official 
duty  in  time  of  war.  Obedience  to  it  could  not 
be  refused.  It  must  be  regarded  as  of  the  same 
effect  as  if  given  by  the  President. 

Opinion  of  Clifford,  Justice,  in  Williams  v. 
Insurance  Co.  3  Clif.  244;  The  Venice,  2  Wall. 
276,  17  L.  ed.  867. 

Messrs.  Geo.  H.  Williams,  Atty-Oen.,  and 
C.  H.  Hill,  A88t.  Atty-Oen.,  for  appellees: 

The  loss  of  The  Express  was  occasioned  by 
the  state  of  the  navigation  of  the  river ;  and  the 
fact  that  the  government  was  at  war,  although 
it  may  have  been  one  of  the  reasons  why  the 
vessel  was  ordered  to  cross  the  river  in  the  then 
state  of  navigation,  was  too  remote  a  cause  to 
bring  the  loss  within  the  war  risk,  which  was 
the  only  one  that  the  government  had  assumed. 
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See  Reed  V.  tJ.  8,  U  Wall.  591,  20  L.  ed. 
220;  U.  8.  V.  Kimhal,  13  Wall.  636,  20  L.  ed. 
503.  Brief  for  the  government  in  the  case  of 
Leary  v.  U.  8,  14  Wall.  607,  20  L.  ed.  756,  filed 
at  the  present  term. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  case  is  in  only  one  particular  different 
from  that  of  Morgan  v.  U,  8.  14  Wall.  531,  20 
L.  ed.  738,  decided  at  the  last  term.  Both 
were  contracts  of  affreightment,  with  stipula- 
tions that  the  United  States  should  bear  the 
war  risk  and  the  owners  the  marine  risk.  The 
hiring  in  each  case  was  for  a  particular  pur- 
pose, the  transportation  of  troops  and  mimi- 
tions  of  war  from  place  to  place,  as  the  neces- 
sities of  the  service  might  require;  and  al- 
though the  United  States  were  empowered  to 
direct  the  manner  of  loading  the  vessels  and 
their  points  of  destination,  yet  the  o\^Tiers  re- 
tained the  control  and  management  of  them, 
and  agreed  to  keep  them  in  good  repair  and  fit 
for  the  service  in  which  they  were  engaged.  In 
each  case  the  loss  sued  for  was  occasioned  by 
the  perils  of  the  sea,  and  in  both  the  effort  has 
been,  notwithstanding  the  express  terms  of  the 
contract  that  the  owners  were  their  own  insur- 
ers against  such  risks,  to  shift  the  responsibil- 
ity upon  the  United  States. 
207*]  *It  was  insisted  in  Morgan's  Case 
that  the  owners  were  relieved  and  the  govern- 
ment chargeable,  because  the  master  was  com- 
pelled to  proceed  to  sea  by  the  peremptory  or- 
der of  the  quartermaster,  when,  in  his  judg- 
ment, expressed  to  that  olTicer,  the  state  of  the 
wind  and  tide  rendered  it  hazardous  to  do  so, 
but  we  held,  as  in  several  previous  cases — Reed 
V.  U,  8.  11  Wall.  591,  20  L.  ed.  220;  U.  8.  v. 
Kimbal,  13  Wall.  636,  20  L.  ed.  503— that  if 
this  were  so,  it  was  outside  of  the  contract,  a 
tortious  act  of  the  officer  and  therefore  not 
within  the  jurisdiction  of  the  court  of  claims. 

In  the  present  case  ^he  master  made  no  objec- 
tion to  the  order  requiring  him  to  proceed  on 
his  voyage,  and  this  constitutes  the  only  differ- 
ence between  the  two  cases.  This  difference, 
however,  instead  of  helping  the  cause  of  the 
claimant,  makes  the  justice  of  the  defense  still 
clearer.  It  was  the  business  of  the  master  to 
know  whether  the  navigation  of  the  river  was 
dangerous  or  not,  and  naturally,  he  would  be 
better  informed  on  such  a  subject  than  a  quar- 
termaster of  the  United  States.  How  are  we  to 
know,  in  the  absence  of  proof,  that  the  order 
would  have  been  given,  or,  if  given,  not  with- 
drawn, had  the  master  stated  that  in  his  opin- 
ion, in  the  state  of  the  river,  it  was  unsafe  to 
attempt  to  make  the  voyage?  Why  not  speak 
of  the  danger  when  he  told  the  quartermaster, 
in  reply  to  an  inquiry  on  the  sub  ject,  prior  to  the 
order  being  given,  that  his  vessel  was  sheathed 
with  iron  and  had  capacity  to  take  the  men  and 
horses  to  City  Point  ?  This  was  the  time  to  have 
spoken,  as  the  object  of  the  inquiry  was  plainly 
to  ascertain  whether  or  not  the  boat,  if  she  had 
the  requisite  capacity,  was  in  a  condition  to 
withstand  the  masses  of  ice  which  were  float- 
ing in  the  channel  of  the  river.  It  is  very  clear 
that,  upon  the  information  which  was  given  in 
the  absence  of  any  objection  to  the  proposed 
voyage,  the  officer  of  the  government  had  the 
right  to  suppose,  in  the  judgment  of  the  master, 
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it  could  be  safely  undertaken.  It  is  no  excu 
to  say  that  the  master  at  the  time  knew  it  \sr 
unsafe  to  leave  the  wharf,  but  said  nothin 
•because  he  considered  tlie  order  a  mill-  [*2C 
tary  one,  and  as  such  to  be  obeyed.  It  is  tri 
by  the  terms  of  the  contract  of  affreightmen 
he  was  subject  to  the  orders  of  the  quarterma 
ter,  but  this  contract  did  not  require  him 
sail  out  of  port  during  such  tempestuoi 
weather,  as  would  necessarily  jeopardize  tl 
safety  of  his  boat. 

If  obedience  to  an  order  given  under  sue 
circumstances  had  been  demanded,  after  prop< 
objection,  it  would  have  been  a  tortious  act  c 
the  part  of  an  officer  of  the  government. 

In  such  a  case,  if  relief  is  to  be  afforded,  : 
must  come  from  Congress,  for  the  court  i 
claims  has  no  power  to  entertain  a  suit  base 
on  a  consideration  of  this  character. 

If,  however,  the  master  chose  to  obey  the  oi 
der  without  objection,  and  in  the  course  of  th 
voyage  the  steamer  commanded  by  him  is  log 
or  injured  by  a  peril  of  the  sea,  her  owners  ca: 
have  no  just  cause  of  complaint  against  th 
government,  and  must  abide  the  consequence 
of  their  stipulation. 

In  every  aspect  of  the  case  the  judgment  o 
the  Court  of  Claims  should  be  affirmed^ 


ROBERT  PROUT,  Appt,, 

V. 

JOHN  T.  ROBY. 

(See  S.  C.  16  Wall.  471-477.) 

Separate  estate  of  married  woman— ^control  o] 
her  hiishand  —  equity  practice  —  lea^eholc 
term — covenant  to  convey — when  conveyana 
m^y  he  demanded — forfeiture  for  nonpay- 
ment of  rent — tender^  when  unnecessary. 

1.  No  particular  phraseology  is  Decessary  to  cre- 
ate a  separate  estate  for  a  feme  covert;  the  cod- 
trollinf!^  test  is  the  intent  of  the  parties. 

2.  Such  separate  estate  is  beyond  the  reach  and 
control  of  her  husband,  both  during  her  life  and 
after  her  death,  and  no  right  or  title  thereto 
passes  under  his  will  to  his  devisee. 

3.  Where  a  court  of  equity  ordered  an  issue  to 
be  tried  by  a  Jury,  it  may  set  aside  the  verdict  and 
award  a  new  trial,  or  at  the  hearing  disregard  the 
verdict. 

4.  W^here  there  is  a  personal  representative  of 
the  feme  covert,  after  her  death  the  title  to  a 
leasehold  term,  being  personalty,  passes  to  and 
vests  in  him. 

5.  A  covenant  to  convey  passes  by  descent  to 
the  heir  at  law. 

6.  Where  the  covenant  is  to  convey  whenever  the 
purchase  money  should  be  paid,  the  conveyance 
may  be  demanded  at  any  time  upon  its  payment 

7.  Where  a  right  of  re-entry  is  claimed  on  the 
ground  of  forfeiture  for  the  non-payment  of  rent, 
there  must  be  proof  of  a  demand  of  the  precise 
sum  due,  at  a  convenient  time  before  sunset  upon 
the  day  when  the  rent  is  due,  upon  the  land,  at  the 
most  notorious  place  on  it,  although  there  be  no 
person  on  the  land  to  pay. 

8.  Where  it  is  necessary  to  take  an  account  be- 
tween the  parties,  no  tender  need  be  made  before 
bringing  the  hill. 

[No.  28.] 

Argued  Oct,  30, 1872,    Decided  Dec.  P,  1872, 

APPEAL  from   the  Supreme    Court  of  the 
District  of  Columbia. 
The  bill  in  this  case  was  filed  in  the  court 
below  by  Mary  Ann  Roby,  for  an  account  and 
for  the  conveyance  of  certain  premises.    The 

Note. — Dealinya  between  husband  and  wife  toith 
reference  to  her  separate  property — see  note  to 
Stlckncy  v.  Stickney,  33  L.  ed.  U.  S.  136. 

82  U.  S. 


1872, 


Pbout  v.  Uobt. 


471-477 


complainant  having  died^  1\cr  son  and  only  licir 
was  substituted  in  her  stead  by  a  bill  of  re- 
vivor. A  decree  having  been  entered  in  favor  of 
the  complainant  by  said  court  at  the  circuit, 
and  affirmed  upon  appeal  by  the  general  term 
thereof,  the  defendant  took  an  appeal  to  this 
court. 

Messrs.  Josepli  H.  Bradley  and  Josepli 
H.  Bradley,  Jr.,  for  appellant. 

Mr.  Eaoeh  Tottesi  for  appellee.     * 

473*]  "Mr.  Justice  Swayne  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  supreme  court  of  the  District  of  Co- 
lumbia. 

The  appellant  was  the  defendant  in  the  court 
below. 

On  the  14th  of  April,  a.  d.  1820,  William 
Prout,  the  ancestor  of  the  appellant,  leased  to 
Jonathan  Porter,  as  trustee  for  Jane  Mallion, 
the  premises  described  in  the  bill.  The  lease 
was  for  the  term  of  ninety-nine  years,  and  was 
renewable  for  successive  terms  of  that  duration 
forever.  Kent  amounting  to  $25.80  was  to  be 
paid  at  the  end  of  each  succeeding  year,  while 
the  lease  should  subsist.  It  was  stipulated  that 
if  the  rent  should  at  any  time  be  due  and  un- 
paid for  the  period  of  sixty  days,  and  there 
should  not  be  sufficient  property  upon  the 
premises  wherefrom  to  make  the  amount  due 
by  levy,  the  lessor,  his  heirs  or  assigns,  might 
re-enter  and  hold  the  premises  as  if  the  lease 
had  not  been  executed.  It  was  further  stipulat- 
ed that  if- Porter,  as  such  trustee,  or  Jane  Mal- 
lion, her  heirs  or  assigns,  should  at  any  time 
thereafter  pay  to  the  lessor,  his  heirs  or  assigns, 
the  sum  of  $430  over  and  above  the  rents  then 
due,  the  lessor,  his  heirs  or  assigns,  should 
thereupon  execute  to  Jane  Mallion,  her  heirs  or 
assigns,  a  deed  of  release  for  the  leasehold  prem- 
ises. There  was  a  further  provision  that  Jane 
Mallion  might  dispose  of  her  interest  in  the 
premises  by  will,  and  that  the  will  should  pass 
the  title  which  she  held,  subject  to  the  condi- 
tions and  requirements  of  the  lease,  in  favor  of 
the  lessor,  his  heirs  and  assigns.  The  bill  al- 
leges that  Jane  Mallion  left  but  one  child,  Mary 
Ann  Roby,  her  only  heir  at  law,  who  was  the 
original  complainant  in  this  litigation.  Porter 
died  many  years  before  this  bill  was  filed.  It 
does  not  appear  that  he  left  any  heir,  or  that 
there  has  ever  been  any  legal  representative. 
Prout,  the  lessor,  also  died  many  years  ago.  The 
appellant  holds  title  to  the  leasehold  premises 
by  descent  and  partition.  Upon  the  death  of 
Jane  Mallion,  Vandora  Mallion,  her  husband, 
who  survived  her,  assumed  the  possession  and 
control  of  the  property  and  received  the  accru- 
ing rents  down  to  his  death,  which  occurred  in 
February,  1853.  He  devised  all  his  property, 
real,  personal,  and  mixed,  to  the  Reverend 
Kdward  Knight,  now  also  deceased.  Knight 
claimed  and  possessed  the  leasehold  estate  un- 
474*]  der  'the  will,  and  received  the  rents  un- 
til a  subsequent  period,  when  he  abandoned  the 
possession  thus  acquired.  At  a  later  period  the 
appellant  entered  into  possession  and  has  since 
received  the  rents  and  appropriated  them  to 
hiH  own  use.  The  bill  prays  for  an  account,  that 
the  appellant  be  credited  with  the  stipulated 
rent  and  the  stipulated  purchase  money,  and 
if  the  rents  and  profits  which  he  has  received 
15  Wall. 


exceed  the  amount  of  these  items  that  he  b« 
decreed  to  pay  the  surplus  and  convey  the 
premises;  and  if  the  rents  and  profits  received 
fall  short  of  his  credits,  that  then  upon  pay- 
ment of  the  amount  of  the  difference,  he  be  de- 
creed to  convey.  The  defendant  answered,  and 
testimony  was  taken  by  both  parties.  The  com- 
plainant died  pendente  lite^  and  her  son  and 
only  heir  at  law,  John  T.  Roby,  was  made  com- 
plainant in  her  place  by  a  bill  of  revivor.  The 
defendant  denied  tliat  Mary  Ann  Roby  was  the 
child  of  Jane  Mallion.  The  court  below  or- 
dered this  question  to  be  submitted  to  a  jury 
in  the  proper  court  of  law,  and  that  both  par- 
ties should  be  at  liberty  to  read  upon  the  trial 
all  the  depositions  taken  in  the  case  pertinent 
to  the  issue.  The  jury  found  for  the  complain- 
ant and  the  verdict  was  certified  back  to  the 
equity  court.  It  does  not  appear  that  any 
motion  was  made  by  the  appellant  in  either 
court  for  a  new  trial,  nor  does  it  appear  whether 
any  evidence  in  addition  to  that  specified  in  the 
order  of  the  court  was  or  was  not  given  to  the 
jury.  The  equity  court  decreed  for  the  com- 
plainant, and  the  defendant  thereupon  removed 
the  case  to  this  court  by  appeal. 

No  particular  phraseology  is  necessary  to 
create  the  provision  for  a  feme  covert  technical- 
ly designated  in  the  law  as  her  separate  estate. 
As  in  all  other  cases  of  instruments  to  be  con- 
strued, the  controlling  test  is  the  intent  of  the 
parties.  That,  in  whatever  language  it  may  be 
clothed,  constitutes  the  contract.  Here  the 
meaning  is  so  clear  that  no  room  is  left  for 
doubt.  The  intervention  of  the  trustee  and  the 
power  of  disposition  by  will  could  have  had  no 
purpose  but  to  give  to  the  cestui  que  trust  the 
same  power  over  the  lease  as  if  she  had  been  a 
feme  sole,  and  to  place  it  beyond  the 
•reach  and  control  of  her  husband  both  [*475 
during  her  life  and  after  her  death.  These  facts 
are  irreconcilable  with  any  other  view  of  the 
subject.  No  interest  in  the  lease  could  vest  in 
the  husband  without  some  act  on  her  part  in 
his  favor.  No  such  act  was  done.  His  assump- 
tion of  control  over  the  premises  after  her 
death  was  simply  usurpation,  and  no  right  or 
title  passed  under  his  will  to  his  devisee.  What 
he  did  and  what  Knight  did  may  therefore  be 
laid  out  of  view,  as  of  no  legal  consequence  in 
the  case.  It  is  not  shown  that  there  is,  or  ever 
was,  any  personal  representative  of  Jane  Mall- 
ion. The  maxim  applies,  that  what  does  not 
appear  is  to  be  presumed  not  to  exist. 

It  is  insisted  by  the  counsel  for  the  complain- 
ant in  the  argument  here  that  the  proofs  are  in- 
sufhcient  to  establish  the  heirship  of  Mary  Ann 
Roby.  It  was  competent  for  the  court  which 
tried  the  issue,  and  for  the  court  which  ordered 
it  to  be  tried,  to  set  aside  the  verdict  and  award 
a  new  trial,  or  the  latter  court  might  at  the 
hearing  have  disregarded  the  verdict  if  it  were 
proper  to  do  so,  and  it  is  within  the  power  of 
this  court  to  do  the  same  thing.  2  Dan.  Ch. 
Pr.,  Metcalf's,  1147,  notes  8,  10.  But  it  does 
not  appear  that  the  appellant  objected  to  any- 
thing that  occurred  during  the  progress  of  the 
trial,  nor  that  he  took  any  action  in  either 
court  touching  the  verdict  after  it  was  found, 
nor  does  it  appear  what  evidence,  oral  or  oth- 
erwise, was  before  the  jury.  The  court  having 
decreed  according  to  the  finding,  we  think  the 
appellant  should  be  held  concluded,  and  that 
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under  the  circumstanoeQ  we  ouglit  not  to  go  be- 
hind it  in  our  examination  of  the  case.  The 
testimony  in  the  record  fails  to  satisfy  us  that 
the  verdict  ought  to  be  disregarded.  The  ob- 
jection comes  from  the  party  called  upon  to 
convey,  under  the  covenant  of  one  with  whom 
he  is  in  privity  of  blood  and  estate.  If  Mary 
Ann  Roby  were  not  the  heir  at  law,  the  t^^ue 
heirs,  whenever  they  appear,  not  being  parties, 
will  not  be  affected  by  tnis  litigation. 

The  re-entry  of  the  appellant  cannot  avail 
him.  If  there  had  been  a  personal  representa- 
476*]  tive  of  Jane  Mallion  after  *her  death, 
the  title  to  the  leasehold  term  being  per- 
sonalty, would  have  passed  to  and  vested  in 
him.  There  being  no  such  representative,  it  fell 
into  abeyance,  and  has  since  so  continued.  The 
covenant  to  convey,  passed  by  descent  to  the 
heir  at  law  as  if  it  had  been  contained  in  a  sep- 
arate instrument.  If  there  had  been  a  personal 
representative  with  sufficient  assets,  the  heir 
could  have  called  upon  him  to  pay  the  purchase 
money.  Chit.  Descents,  10.  13,  250;  Piatt,  Gov., 
514;  Fry,  Spec.  Perf.,  103;  Seton  v.  Blade,  7 
Ves.  Jr.  279,  n. ;  Danieh  v.  Davison,  16  Ves. 
253,  n.  In  that  event,  the  personal  represen- 
tative would  have  been  a  necessary  party.  But 
the  heir  asks  no  such  relief.  He  proposes  to 
make  payment  aliunde.  Hence  thefe  is  no  ne- 
cessity for  the  presence  of  an  administrator.  If 
the  covenant  had  been  to  convey,  upon  the  pay- 
ment of  the  purchase  money  during  the  life  of 
the  lease,  putting  an  end  to  the  lease  would 
have  destroyed  the  covenant.  But  the  covenant  is 
to  convey  whenever  the  purchase  money  should 
be  paid.  In  such  cases  the  conveyance  may  be 
demanded  at  any  time,  and  the  existence  or  non- 
existence of  the  lease  when  the  demand  is  made 
is  immaterial  to  the  rights  of  the  parties.  1 
Shep.  Touch.  160.  But  if  the  covenant  were 
different  in  this  particular  from  what  it  is,  and 
belonged  to  the  class  first  mentioned,  the  result 
would  be  the  same.  The  re-entry  was  without 
effect.  Connor  v.  Bradley,  1  How.  217,  was  a 
case' arising  in  the  city  of  Washington,  undtf  a 
lease  of  the  same  lessor,  and  identical  as  re- 
gards the  right  of  re-entry  with  the  one  here 
under  consideration.  It  was  there  said  that 
the  statute  of  4  George  II.  ch.  28,  was  in  force 
in  the  county  of  Washington.  Upon  examina- 
tion, that  statute  is  found  to  contain  nothing 
applicable  to  this  case.  This  leaves  the  rights 
of  the  parties  to  be  determined  by  the  common 
law.  In  that  case  this  court  said :  "It  is  a  set- 
tled rule  at  the  common  law,  that  where  a  right 
of  re-entry  is  claimed  on  the  groimd  of  forfeit- 
ure for  the  non-payment  of  rent,  there  must  be 
proof  of  a  demand  of  the  precise  sum  due,  at  a 
convenient  time  before  sunset  upon  the  day 
477*]  when  the  rent  is  due,  upon  *the  land,  at 
the  most  notorious  place  of  it,  though  there  be 
no  person  on  the  land  to  pay."  1  How.  217.  The 
le^l  propositions  thus  stated,  are  fully  sus- 
tained by  the  authorities.  Coke,  Lit.  201; 
Duppa  v.  Mayo.  1  Saund.  287,  n.  16;  Doe  v. 
Paul  3  Car.  A  P.  613;  Smith  v.  Whitheck,  13 
Ohio  St.  471 ;  Taylor,  L.  &  T.  8  493,  n.  6. 

In  this  case  it  is  not  shown  that  any  demand 
was  ever  made  upon  the  premises.  It  is  in 
proof  that  an  officer  went  there  twice  to  dis- 
train for  rent  in  arrear,  and  that  he  did  not  find 
sufficient  property  to  satisfy  the  costs,  but ' 
when  this  occurred,  and  what  amount  of  rent 
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was  then  claimed  to  be  in  arrear,  is  not  dis- 
closed. This  testimony  is  wholly  imma^terial. 
If  the  requirements  of  the  law  had  been  com- 
plied with,  or  if  the  appellant  had  enforced  the 
forfeiture  by  a  recovery  in  ejectment,  upon 
tender  of  the  amount  due  with  interest  and 
costs  at  the  proper  time,  relief  would  have  been 
given — ^in  the  former  case  in  equity  by  injunc- 
tion, and  in  the  latter  by  motion  and  stay  of 
execution.  2  Story,  Eq.  §§  1315,  1316;  Wads- 
man  v.  Calcraft,  10  Ves.  Jr.  68;  Hill  v.  Bar- 
clay, 18  Ves.  Jr.  63  Where  it  is  necessary  to 
take  an  account  between  the  parties,  no  tender 
need  be  made  before  bringing  the  bill.  O^Ma- 
hony  V.  Dickson,  2  Sch.  &  l^ef.  400.  O'Connor 
V.  Spaight,  1  Sch.  &  Lef.  305.  This  subject  was 
fully  exaniinetl  in  Sheets  v.  Selden,  7  Wall.  420, 
19  L.  e<l.  108. 

The  appellant  is  entitled  to  be  paid  the  rent 
in  arrear,  and  the  amount  of  his  expenditures 
for  taxes,  both  with  interest,  and  the  purchase 
money,  before  he  can  be  required  to  convey.  All 
this  we  understand  to  be  carefully  provided  for 
in  the  decree  of  the  court  below.  The  direc- 
tions for  taking  the  account  are  clear  and  ex- 
plicit. The  appellant  is  entitled  to  nothing  more. 

TVe  have  found  no  error,  and  the  decree  is  of- 
firmed. 


THOMAS  J.  PROW,  Appt^ 

V, 

THOMAS  De  LA  VEGA. 

(See  8.  C.  15  Wall.  562-054.) 

Final  decree  against  one  of  reversal,  defendamU 
in  joint  action — default  of  one — effect  of  dis- 
missal on  the  merits. 

tl.  A  final  decree  on  the  merits  cannot  be  made 
separatelT  against  one  of  several  defendants  upon 
n.  Joint  charge  against  all,  where  the  case  is  still 
ponding  as  to  the  others. 

2.  If  one  of  several  defendants  to  a  bill  making  a 
Joint  charge  of  conspiracy  and  fraad  make  default, 
bis  default  and  a  formal  decree  pro  confesso  may 
be  entered ;  but  no  final  decree  on  the  merits,  uDtil 
the  case  is  disposed  of  with  regard  to  the  other  de- 
fendants. The  defaulting  defendant  is  simply  out 
of  court,  and  can  take  no  further  part  in  the  case. 

3.  If  the  bill  in  such  case  be  dismissed  on  the 
merits,  it  will  be  dismissed  as  to  the  defendant  la 
default  as  well  as  the  others. 

[No.  50.] 
Submitted  Nov.  18, 1872.    Decided  Deo.9,1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  defendant  in  error,  to  restrain  re- 
spondents from  claiming  title  to  certain  lands, 
and  for  other  relief  against  their  alleged  fraud. 
A  decree  having  been  entered  against  one  of 
the  respondents,  he  took  an  appeal  to  this  oourt. 

The  case  is  fully  stated  by  the  court. 

Messrs.  P.  Phillips  and  IV.  G.  Hale,  for  ap* 
pellant. 

Mr.  T.  J.  Durant  for  appellee. 

*Mr.  Justice  Bradley  delivered  the  [*554 
opinion  of  the  court : 

The  appellant,  a  resident  of  Alabama,  was 
one  of  fourteen  defendants  to  a  bill  filed  by  the 
appellee  in  the  court  below,  charging  eignt  of 
them,  including  the  appellant,  with  a  joint  con- 

tllesdnotes  by  Mr.  Justice  Bradlby. 


Note. — Effect  of  judgment  afjainat  one  foint  tori 
feasor  upon  liabUily  of  the  other — see  note  58  h. 
R.  A.  410. 
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•piracy  to  defraud  the  appellee,  oomplainant, 
out  of  a  large  tract  of  land  in  Texas,  by  the 
uae  of  a  forged  power  of  attorney,  purporting 
to  be  executed  by  the  complainant,  and  by  va- 
rious conyeyanoes  and  mesne  conveyances,  de- 
raigning  a  false  and  fraudulent  title  from  him. 
The  other  defendants  have  all  put  in  answers 
to  the  bill  in  the  merits;  but  the  appellant's 
answer  having  been  delayed,  as  he  insists,  b^ 
misunderstanding,  sickness,  and  other  acci- 
dents, a  decree  pro  eonfesao  was  taken  against 
him  at  September  Rules,  1868;  and  notwith- 
standing he  afterwards  prepared  his  answer 
and  asked  leave  to  file  it  (being  in  substance 
the  same  as  the  answers  of  the  other  defend- 
ants) yet  the  court  afterwards,  on  the  23d  of 
March,  1870,  on  application  of  the  complain- 
ant, and  against  the  protestation  of  the  appel- 
lant, made  a  final  decree  absolute  against  him, 
adjudging  the  title  of  the  land  to  be  in  the  com- 
plainant, and  awarding  to  him  a  perpetual  in- 
junction as  against  the  appellant.  From  this 
decree  the  present  appeal  was  taken. 

The  question  is,  whether  the  court,  in  such 
case  as  this,  could  lawfully  make  a  final  decree 
against  one  defendant  separately  on  the  merits, 
whilst  the  cause  was  proceeding  undetermined 
against  the  others.  If  it  could  be  done,  then 
this  absurdity  might  follow:  there  might  be 
one  decree  of  the  court  sustaining  the  charge  of 
joint  fraud  committed  by  the  defendants,  and 
another  decree  disaffirming  the  said  charge,  de- 
daring  it  to  be  entirely  unfounded  and  dismiss- 
ing tho  complainant's  bill.  And  such  an  in- 
ooDgruity,  it  seems,  did  actually  occur  in  this 
ease.  For,  after  this  final  decree  against  the 
appellant,  the  court  proceeded  to  try  the  issues 
made  by  the  answers  of  the  other  defendants, 
and  decided  the  merits  of  the  cause  adversely 
to  the  complainant,  and  dismissed  his  bill.  This 
faet  is  made  to  appear  by  the  return  to  a  cer- 
tiorari sued  out  by  the  appellee  himself. 

Such  a  state  of  things  is  unseemly  and  ab- 
surd, as  well  as  unauthorized  by  law. 

The  true  mode  of  proceeding  where  a  bill 
makes  a  joint  charge  against  several  defend- 
ants, and  one  of  them  makes  default,  is  simply 
to  enter  a  default  and  a  formal  decree  pro  con- 
feaso  Against  him,  and  proceed  with  the  cause 
upon  the  answers  of  the  other  defendant.  The 
defaulting  defendant  has  merely  lost  his  stand- 
ing in  court.  He  will  not  be  entitled  to  service 
of  notices  in  the  cause,  nor  to  appear  in  it  in 
any  way.  He  can  adduce  no  evidence;  he  cannot 
be  heard  at  the  final  hearing.  But  if  the  suit 
should  bo  decided  against  the  complainant  on 
the  merits,  the  bill  will  be  dismissed  as  to  all 
the  defendants  alike — the  defaulter  as  well  as 
the  others.  If  it  be  decided  in  the  complain- 
ant's favor,  he  will  then  be  entitled  to  a  final 
decree  against  all.  But  a  final  decree  on  the 
merits  against  the  defaulting  defendant  alone, 
pending  Uie  continuance  of  the  cause,  would  be 
incongruous  and  illegal.  This  was  so  expressly 
decided  by  the  New  York  court  of  errors,  in  the 
ease  of  Claaon  v.  Morris,  10  Johns.  624.  Spen- 
eer,  J.,  says :  "It  would  be  unreasonable  to  hold 
that  because  one  defendant  had  made  default. 
the  plaintiff  should  have  a  decree  even  against 
him,  where  the  court  is  satisfied  from  the 
proofs  offered  by  the  other,  that  in  fact  the 

glaintiff  is  not  entitled  to  a  decree."    See,  1 
[off.  Ch.  Pr.  554. 
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Irregularities,  if  anv  occurred  in  the  proceed- 
555*]  ings  after  *the  decree  complamed  of, 
are  not  now  before  us  for  adjudication. 

The  decree  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  m 
conformity  wth  this  opinion. 


I 


*  JOSEPH  H.  MADDOX   et  al.,  Appts.  [•58 

v. 
UNITED  STATES. 

(See  S.  C.  15  Wall.  68-62.) 

Purohast  in  insurrectionary    states — prohiht' 

tion  of. 

1.  A  pnrcliasina  agent,  acting  on  behalf  of  the 
United  States,  haa  no  authority  to  neeotlate  with 
any  one  In  relation  to  the  parchase  of  the  products 
of  Insurrectionarr  states,  unless  at  the  time  of  the 
negotiation  he  either  owned  or  controlled  them. 

2.  Neither  the  law  nor  the  regulations  through 
which  it  was  admin istered  were  designed  to  pro- 
tect a  speculation  wherein  the  products  contracted 
to  be  sold  were  to  be  procured  by  the  contractor 
within  the  rebel  lines  after  the  contract  was  made. 

3.  Private  citixens  were  prohibited  from  trading 
at  all  in  the  insurrectionary  districts.  The  object 
of  the  law  and  of  the  regulations  made  to  carry  It 
Into  effect  was  to  encourage  the  insurgents  them- 
selves to  bring  their  products  to  us. 

17.  fir.  V.  Lane,  8  Wall.  185,  19  L.  ed.  445,  fol« 
lowed. 

[No.  25.] 

Argued  Deo.  6,  1872.     Decided  Deo.  IS,  1872. 

APPEAL  from  the  Court  of  Claims.  The  pe- 
tition in  this  case  was  filed  in  the  court  be- 
low by  the  appellants,  for  damages  upon  an  al- 
leged breach  of  contract.  That  court  having 
entered  a  decree  dismissing  the  petition,  the 
claimants  Uk^  an  appeal  to  this  court. 

Messrs.  James  Hnfflies.  /.  A.  Buchanan 
and  B.  R.  Curtis,  for  appellants: 

The  court  of  claims,  in  view  of  the  action  of 
the  Supreme  Court  in  the  case  of  The  U.  8.  v. 
Lane,  8  Wall.  85,  19  L.  ed.  445,  sustained  the 
demurrer  to  the  petition  in  this  case,  but  it 
does  not  rule  this  case,  because: 

I.  The  facts  were  different,  and  the  point  re- 
solved was,  that  carrying  an  outgoing  cargo 
was  without  authority  of  law  or  regulations 
pursuant  to  law. 

II.  All  comments  of  the  court  made  in  the 
TAi7ie  Case  which  do  apply  to  this  case,  are 
obiter  dicta,  and  subject  to  be  reviewed  and  re- 
considered in  this  case. 

Messrs,  C.  H.  Hill,  Asst.  Atty.  Oen.,  and  B. 
H.  Bristow,  Holicitor  Oen.,  for  appellees. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  court  below  sustained  a  demurrer  to  the 
amended  petition  of  these  claimants,  and  this 
appeal  is  prosecuted  to  reverse  that  decision. 

The  claim  is  for  damages  for  an  alleged 
breach  of  contract,  and  is  based  substantially  on 
this  state  of  facts:  H.  A.  Risley,  treasury 
igent  at  Noriolk  for  the  purchase  of  the  prod- 
ucts of  insurrectionary  states,  in  November, 
1864.  contracted  in  writing  to  purchase  from 
the  plaintiffs  in  this  suit,  loyal  citizens  of  the 
tTnitcd  States,  a  large  quantity  of  tobacco, 
rosin  and  turpentine,  situated  in  the  states  of 
Virginia  and  North  Carolina,  to  be  delivered  in 
N^orfolk  or  New  York  and  sold  at  certain  points 
mentioned,  under  the  same  conditions  as  other 
sales  of  like  public  property.  With  the  eon- 
tract,  Risley  delivered  to  Maddox  and  his  assn- 

61 


5S-62 


SUPBE&IE  COUBT  OF  THE  UNITED  STATES. 


Dec. 


I 


ciates  a  requcAt  for  safe  conduct  and  means  of 
safe  transportation. 

This  request  was  presented  to  the  President 
of  the  United  States,  who  indorsed  on  it  that 
the  property  to  be  transported  under  the  con- 
tract should  be  free  from  seizure  or  detention, 
and  that  the  military  and  naval  authorities  be 
requested  to  furnish  the  necessary  facilities  for 
getting  the  products  within  our  lines.  These 
products,  at  the  time  the  contract  was  'made 
and  the  military  safe  conduct  delivered,  were 
not  owned  or  controlled  by  the  claimants,  but 
they  expected  to  procure  them  in  or  about  the 
city  of  Richmond,  in  the  state  of  Virginia,  in 
the  months  of  January  and  February,  1865. 
They  succeeded  in  part  performance  of  their 
contract,  in  purchasing  a  large  number  of  boxes 
of  tobacco  ( less,  liowever,  than  they  had  agreed 
to  do)  which  were  subsequently  either  burned 
by  our  military  forces,  appropriated  by  them  to 
the  use  of  the  United  States,  or  destroyed  in 
the  fires  in  Richmond  at  the  time  it  w^as  cap- 
tured, in  April,  1865. 

The  ITnited  States  are  called  on  to  make  good 
the  loss  caused  by  the  alleged  wrongful  con- 
duct of  their  military  ofTicers,  and  the  inquiry 
is,  can  they  he  required  to  do  it  in  this  suit? 

The  main  question  involved  in  this  inquiry 
is  important,  on  account  of  the  large  pecuniary 
interests  at  stake,  but  is  freed  from  all  diffi- 
culty since  the  decision  of  this  court  in  U.  8. 
V.  Lane,  8  Wall.  185,  19  L.  ed.  445.  The  cases 
are  not  distinguishable.  In  both  the  right  to 
recover  was  based  on  contracts  made  by  the 
same  treasury  agent  with  private  citizens,  for 
the  purchase  from  them  of  products  which  were 
within  the  lines  held  by  the  insurrectionary 
forces.  In  each  case  the  agent  requested  safe 
conduct  for  the  parties  and  their  necessary 
means  of  transportation  through  the  Federal 
military  lines.  In  neither  case  were  the  prod- 
ucts owned,  or  even  under  the  control,  of  those 
who  had  contracted  to  sell  them,  but  in  each 
case  the  parties  expected,  after  they  had  se- 
cured -their  contracts,  to  go  within  the  rebel 
lines  and  obtain  the  products  which  they  had 
agreed  to  deliver.  It  is  true,  in  Lane's  case 
there  were  greater  facilities  for  the  execution 
of  the  contract  and  better  security  for  its  per- 
formance, for  Lane  was  allowed  to  take  out  a 
cargo  of  goods  to  exchange  for  the  cotton  to  be 
purchased,  and  this  cargo  was  in  charge  of  a 
sub-agent,  under  instructions  not  to  deliver  it 
until  treble  its  value  in  cotton  should  be  put 
on  board  the  vessel. 

•  But  these  proceedings  were  intended  only  as 
a  means  to  an  end.  The  performance  of  the  con- 
tract was  the  principal  thing  to  be  effected,  and 
61*]  the  license  to  take  out  a  cargo  of  •goods, 
under  certain  restrictions,  was,  of  necessity, 
given  for  the  mere  purpose  of  securing  a  de- 
sired result.  If  Maddox  did  not  enjoy  the  ad- 
vantage of  a  similar  license,  he  had  the  use  of 
other  means  not  accorded  to  Lane,  which  werp 
expected  to  accomplish  a  similar  result.  It  is 
easy  to  see  that  he  could  have  few  things  bet- 
ter adapted  to  fortify  him  ao^ainst  failure  than 
the  certificate  of  the  Presidrnt  that  the  prod- 
ucts moved  by  him  should  be  free  from  seiz- 
ure, accompanied  by  an  order  on  the  comman- 
dants of  militorv  districts  and  naval  stations 
to  aid  him  in  tlie  enterprise.  Whether  the  fn- 
cilitiei  extended  to  Laiic  were  more  ample  than 


those  which  Maddox  possessed  is  an  immaterial 
subject  of  inquiry.  It  is  enough  to  saj  that 
the  difTerence  in  the  character  of  these  facili- 
ties constitutes  the  only  distinction  between  the 
cases,  and  that  this  difference  is  incidental 
merely — ^not  necessary  to  the  chief  purpose  in 
each,  and  in  nowise  aflfecting  the  validity  of 
the  contracts.  If  this  be  so,  there  is  an  end  of 
this  litigation,  for  the  entire  subject  embraced 
in  this  contract  was  before  us  in  Lane's  Case 
and  passed  on.  Lane,  in  his  petition  to  the 
court  of  claims,  stated  that  he  made  a  contract 
w^ith  Risley,  the  treasury  agent,  at  Norfolk, 
similar  to  the  one  in  controversy,  and  for  the 
purpose  of  executing  it  purchased  a  steamer 
at  great  cost,  with  which  he  proceeded  to  Cho- 
wan river.  North  Carolina,  and  loaded  with 
cotton  procured  there,  and  that  on  the  return 
voyage  the  steamer  and  cargo  were  forcibly 
seized  by  the  naval  authorities,  and  the  cotton 
appropriated  to  the  use  of  the  United  States. 
For  this  alleged  wrongful  seizure  of  the  vessel 
and  appropriation  of  Sne  cotton  he  claimed  that 
his  contract  was  violated,  and  that  he  was  enti- 
tled to  remuneration.  Nothing  is  said  in  the 
petition  about  an  outward  cargo,  but  the  court 
of  claims  found,  as  one  of  the  facts  of  the  ca-se, 
that  Lane  had  a  license  to  take  out  in  bis 
steamer  certain  articles,  a  schedule  of  which 
was  attached  to  the  safe  conduct  given  by  the 
military  commander.  Manifestly,  from,  this 
statement  of  the  case,  the  contract  was  the 
foundation  of  the  whole  proceeding,  and  if 
made  without  authority  of  law,  the  vessel 
•and  cargo  were  not  protected,  but  were  £♦62 
subject  to  seizure  and  detention. 

It  was,  therefore,  necessary,  in  order  to  see 
whether  the  citizen  had  the  privilege  of  trading 
with  the  enemy  in  the  manner  contemplated  by 
this  contract,  to  review  the  statutory  provi- 
sions, treasury  regulations,  and  executive  or- 
ders concerning  the  purchase  of  the  products  of 
inaurrectionary  states.  This  was  done,  and 
after  careful  consideration  we  held  that  a  pur- 
chasing agent,  acting  on  behalf  of  the  United 
States,  had  no  authority  to  negotiate  with  any 
one  in  relation  to  the  purchase  of  such  products, 
unless  at  the  time  of  the  negotiation  the  party 
either  owned  or  controlled  them;  that  neither 
was  the  laAv  nor  were  the  regulations  through 
which  it  was  administered,  designed  to  protect 
a  speculation  wherein  the  products  contracted 
to  be  sold  were  to  be  procured  by  the  contractor 
within  the  rebel  lines  after  the  contract  warf 
made.  Besides  this,  we  decided  that  private 
citizens  were  prohibited  from  trading  at  all  in 
the  insurrectionary  districts;  that  the  object 
of  the  law,  and  the  regulations  made  to  carry 
it  into  effect,  was  to  encourage  the  insurgents 
themselves  to  bring  their  products  to  us. 

There  were  other  elements  of  decision,  but 
.IS  they  are  not  applicable  to  this  suit  they  will 
not  be  noticed.  It  is  unnecessary  to  restate  the 
argument  in  suppoii;  of  the  judgment  in  Lane's 
case.  At  the  time  the  subject  received  our 
best  thoughts,  and  reflection  has  only  served 
to  confirm  the  correctness  of  the  decision. 

These  claimants  occupy  exactly  the  status  of 
Lane.  Risley,  therefore,  in  his  character  of 
i  veasury  agent,  had  no  power  to  deal  with  them 
it  all;  but  if  it  were  otlierwise,  the  contract 
which  he  did  make  was  unlawful,  for  they  were 
not  the  owners  of  the  tobacco  in  question,  nor 
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did  they  eontrol  it  even  at  the  time  the  con- 
tnict  wab  made,  but  purchased  it  long  after- 
wards within  tiie  Confederate  lines. 
The  judgment  is  affirmed. 


GEORGE  Q.  ERSKIKE,  Collector  of  Internal 
Revenue,  Plff.  in  Err., 

V. 

GEORGE  T.  VAN  AR8D.\LE  et  al 

(See  8.  C.  15  Wall.  75-77.) 

Thimble  skeins  and  pipe  boxes,  when  not  tax- 
able— illegal  taxes,  when  recoverable  back — 
interest  upon, 

1.  By  the  act  of  Mar.  2,  1867,  thimble  skelus 
and  pipe  boxes  were  exempted  from  taxation. 

2.  Taxes  ilJegally  assessed  and  paid  may  always 
be  recovered  back,  if  the  collector  understands 
from  the  payer  that  the  taxes  are  regarded  as  11- 
leml  HDd  that  suit  will  be  instituted  to  compel  the 
refunding  of  them. 

3.  Where  an  illejsal  tax  has  been  collected,  the 
citizen  who  has  paid  It  is  entitled  to  interest  in 
the  event  of  recovery,  from  the  time  of  the  illegal 
exaction. 

[No.  47.] 

Argued  Vov,  15,  1872.    Decided  Deo.  16,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the 
Cnited  States  for  the  Eastern  District  of 
Wisconsin. 

Suit  was  brought  in  the  circuit  court  of  Mil- 
waukee county,  Wisconsin,  by  the  defendants 
in  error,  to  recover  back  certain  taxes.  Upon 
petition  of  the  defendant,  who  is  now  plaintiff 
m  error,  the  case  was  removed  to  the  court  be- 
low, where  judgment  was  given  for  the  plain- 
tiffs. Whereupon  the  defendant  sued  out  this 
writ  of  error.  A  part  of  the  questions  involved 
in  this  case  were  settled  by  the  decision  in  the 
ease  of  Cheney  v.  Van  Arsdale  {ante,  46). 

The  ease  ia  further  stated  by  the  court. 

Messrs.  Ctoo.  H.  Williama  and  C.  H.  Hill, 
Asst.  Atty.  Oen.  for  plaintiff  in  error. 

Jfr.  Jpihrn  IXT.  Gary  for  defendants  in  error. 


Mr.  Cliief  Justice  Ohaae  delivored  the  opin- 
ion of  the  court : 

The  suit  below  was  brought  by  the  defend- 
ants in  error  against  the  plaintiff  in  error,  to 
recover  back  certain  taxes  paid  by  them  after 
March  2,  1867,  on  thimble  skeins  lind  pipe  boxes 
of  iron.  Upon  tlie  trial  made,  the  court  charged 
the  jury  that  **by  the  act  approved  March  2, 
1867,  thimble  skeins  and  pipe  boxes'  made  of 
iron  are  exempted.  These  articles  are  exempt, 
whether  cast  or  wrought,  and  no  tax  could  be 
legally  a8sessed  after  the  date  of  that  act." 

To  this  charge  exception  was  taken,  and  the 
question  whether  it  was  erroneous  brought  be- 
fore us  by  writ  of  error. 

It  is  not  denied  that  the  act  of  March,  1867, 
did  exempt  thimble  skeins  and  pipe  boxes. 
But  it  is  cinimod  that  the  taxes  paid  were 
assessed  upon  them  as  castings,  and  that  the 
charge  was  calculated  to  mislead  the  jury. 

We  think  othe»vise.  It  is  true  that  by  the 
act  of  July  13,  1866,  a  duty  of  $3  a  ton  was  im- 
posed on  castings  of  iron  not  otherwise  pro- 
vided for.  By  the  same  act,  however,  castings 
for  iron  bridges,  malleable  iron  castings,  and 
certain  other  castings,  were  exempt.  Under 
this  act,  we  have  already  decided  that  thimble 
skeins  and  pipe  boxes  of  iron  were  subject 
•to  duty;  but  by  the  act  of  March  2.  1867,  [^TT 
these  articles  were  expressly  exempted,  and  we 
think  it  would  be  too  narrow  a  construction  to 
say  that  the  castings  were  liable,  the  articles 
themselves  being  exempt.  The  court  also 
charged  the  jury,  that  "if  the  collecting  oflScer 
had  notice  at  tlie  time  of  payment  from  the 
taxed  person,  that  the  tax  was  illegal,  and  that 
he  would  take  measures  to  recover  it  back,  the 
action  may  bo  maintained  for  all  the  taxes 
paid,"  to  which  the  defendants  also  excepted. 

We  think  that  there  is  no  error  in  this  charge 
prejudicial  to  the  defendants.  Taxes  illegally 
assessed  and  paid  may  always  be  recovered 
back,  if    the  collector    understands  from    the 


KoTB. — When  tames  tttegaUy  asseaaed  may  be  re- 
covered bach. 

When  the  only  objection  is  that  the  assessments 
were  not  legally  made,  assumpsit  will  not  lie  to  re- 
cover back  taxes  paid  under  protest ;  proper  course 
is  to  refuse  to  pay  taxes,  and  when  land  is  sold  by 
collector  to  defend  the  title.  Rogers  v.  Inhab.  of 
Qreenbnsh,  58  Me.  30;  8.  C.  4  Am.  Rep.  292. 

Taxes  piald  under  protest  and  claim  that  they 
bad  been  paid  before,  to  procure  registration  of  a 
deed,  cannot  be  recovered.  The  payment  Is  volun- 
tary.    Smith  v.  Scbroeder,  15  Mmn.  35. 

where  an  assessment  has  been  set  aside  by  the 
coort,  one  who  has  paid  it,  although  voluntarily, 
may  recover  it  back.  Mayor,  etc.  of  Jersey  City  v. 
Biker,  9  Vroom,  225 ;  S.  C.  20  Am.  Rep.  386. 

Where  property  is  sold  for  a  tax  illegally  as- 
sessed party  naa  the  election  of  two  remedies :  1. 
amiinst  the  assessors  in  tort :  2.  against  the  town 
la  assumpsit,  for  proceeds  of  property.  Ware  v. 
Percival.  61  Me.  391;  S.  C.  14  Am.  Rep.  565. 

Payment  of  a  tax  levied  under  a  statute  after- 
wards derided  to  be  unconstitutional,  under  pro- 
test to  prevent  threatened  sale,  is  voluntary,  and 
the  money  cannot  be  recovered.  Detroit  v.  Mar- 
tin, 84  Mich.  170 ;  8.  C.  22  Am.  Rep.  612 ;  Sheldon 
V.  Sooth  School  Dist.  24  Conn.  88  ;  Bulkley  v.  Stew- 
art, t  fuy,  llO;  Taylor  vs.  Bd.of  ilcalth.  :i\  ra.  St.,  73. 

Bo  Is  tax  on  lands  known  to  owner  not  to  be  sub- 
ject to  taxation,  paid  to  prevent  issue  of  tax  deeds. 
Phillips  V.  Jefferson  Co.  5  Kan.  412. 

Fsymeut  of  an  assessment  void  on  its  face,  with 
knowledge  of  fact,  under  protest,  gives  no  right,  to 
rf>cover  it  hack.  The  payment  must  have  been 
rorapulsory.  Bucknall  v.  Story,  46  Cal.  589 ;  S. 
4\  13  Am.  Bep.  220. 

Payment  of  a  municipal  tax  to  one  having  for- 
mal anthorlty  to  collect  it  Is  involuntary,  and  if 

1§  Wall. 


the  tax  is  illegal  it  may  be  recovered.     Tuttle  v. 
Everett,  51  Miss.  27 ;  8.  C.  24  Am.  Rep.  622. 

The  mere  apprehension  of  legal  proceedings  is 
not  sufficient  to  make  payment  compulsory.  There 
must  exist  immediate  authority  to  enforce  payment 
or   to   institute   proceedings.     Ligonier   v.    Acker 
man,  46  Md.  552. 

An  Invalid  tax  voluntarily  paid,  though  its  in- 
validity was  then  unknown,  cannot  be  recovered 
unless  its  invalidity  arose  from  facts  unknown  to 
payor.  Goddnrd  v.  Seymour,  30  Conn.  394 ;  Kan. 
Pac.  R.  R.  Co.  V.  Wyandotte  Co.  16  Kan.  687; 
Kraft  V.  Keokuk,  14  Iowa,  86 ;  Espy  v.  Fort  Madi- 
son. 14  Iowa,  226. 

Where  an  illegal  tax  is  paid,  under  protest,  to 
one  who  has  authority  to  enforce  its  collection,  it  is 
an  involuntarv  payment  and  may  he  recovered 
back  if  tax  is  illegal.  Sandwich  Glass  Co.  v.  Boston, 
4  Met.  181 :  Joyner  v.  School  Dist.  3  Cush.  567  ;  Grim 
V.  School  Ulst.  57  Pa.  St.  434  ;  Trumbull  v.  Camp- 
bell, 8  111.  502:  Bradford  v.  Chicago.  25  111.  411: 
I^nman  ▼.  Dfs  Moines  Co.  20  Iowa,  310 ;  Hubbard 
V.  Braiuard,  35  Conn.  563 :  Hendy  v.  Soule,  Deady, 
400 ;  First  Natl.  Bank  v.  Watklns.  21  Mich.  483. 

An  illegal  tax  voluntarily  paid  under  protest  can- 
not be  recovered  back  unless  the  person  to  whom 
it  was  paid  had  authority  to  enforce  its  immediate 
payment.  Christy  v.  St.  Louis,  20  Mo.  143 ;  State 
V.  Powell.  44  Mo.  436 ;  Allentown  y.  Saeger.  20  Pa. 
St.  421  :  Morris  v.  Mayor  of  Baltimore,  5  Gil.  244 ; 
Lee  V.  Templcton.  6  Gray,  679 ;  Campliell  v.  New 
Orleans.  12  I^.  Ann.  34 :  Stickney  v.  Bangor.  30 
Me.  404;  Claycomb  v.  McCoy,  48  III.  110;  Second 
ITn.  Soc.  V.  Providence,  6  R.  I.  235 ;  Lima  v.  .Tenks. 
20  Ind.  301  ;  Bucknall  v.  Story.  46  Cal.  589 :  S.  C. 
13  Am'.  Rep.  220  :  Sandford  v.  N.  Y.  33  Barb.  147  ; 
see  also  note  to  State,  McCarty  v.  Nelson,  4  L.  R. 
A.  300. 
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pajer  that  the  taxes  are  regarded  as  illegal 
and  that  suit  will  be  instituted  to  compel  the 
refunding  of  th^i. 

The  court  also  charged  the  jury  that  if  they 
found  for  the  plaintiff  they  might  add  interest. 
TYds  was  not  contested  upon  the  argument,  and 
we  think  it  clearly  correct.  The  ground  for  the 
refusal  to  allow  interest  is  the  presumption 
that  the  government  is  always  ready  and  will- 
ing to  pay  its  ordinary  debts.  Where  an  ille- 
gal tax  has  been  collected,  the  citizen  who  has 
paid  it,  and  has  been  obliged  to  brin?  suit 
against  the  collector,  is,  we  think,  entiUed  to 
interest  in  the  event  of  recovery,  from  the  time 
of  the  illegal  exaction. 

The  judgment  of  the  Oirouit  Court  ie  affirmed. 


THE    CHESAPEAKE    AND    OHIO    CANAL 
COMPANY,  Appt., 

17. 

GEORGE  HILL,  Jb. 

(See  S.  C.  15  Wall.  94-105.) 

Intent  of  parties,  rule  for  conatruotion  of  con- 
tr<iotg  —  surrounding  oiroumetanoes  —  grant 
to  take  water  from  canal  —  quantity  of, 

tl.  To  ascertain  the  intent  of  the  parties,  is  the 
fandamental  rule  in  the  construction  of  agree- 
ments.  When  the  substantial  thing  which  they 
have  in  view  can  be  gathered  from  the  whole  in- 
strument, it  will  control  mere  formal  provisions 
which  are  intended  only  as  a  means  of  attaining 
the  substance. 

2.  The  state  of  things  and  surrounding  circum- 
stances in  whidi  an  agreement  Is  made,  will  be 
looked  at  as  a  means  of  throwing  light  upon  its 
meaning,  especially  for  the  purpose  of  ascertaining 
what  is  its  true  subject-matter. 

8.  A  grant  of  a  right  to  draw  from  a  canal  so 
much  water  as  will  pass  through  an  aperture  of 
given  sise  and  given  position  in  the  side  of  the  canal. 
Is  substantially  a  grant  of  a  right  to  take  a  certain 
quantity  of  water  In  bulk  or  weight  What  that 
quantity  is,  may  be  ascertained  from  the  character 
and  depth  of  tbe  canal,  the  circumstances  under 
which  the  water  Is  to  be  drawn,  and  the  state  of 
things  existing  at  the  time  the  grant  was  made. 

4.  The  grantee   will  be  entitled   to   draw   this 

auantity,  even  though  it  may  be  necessary  to  have 
he  aperture  enlarged,  if  it  can  be  done  without 
injury  to  the  grantor. 

[No.  40.] 
Argued  Nov.  11,  1872,    Decided  Dec.  16,  1872, 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellee,  for  an  injimction  re- 
straining anv  interference  with  his  use  of 
water  from  the  Chesapeake  &  Ohio  Canal. 

He  had  a  contract  (fully  described  in  the 
opinion  of  the  court)  with  the  appellant,  for 
the  use  of  water  from  said  canal.  Finding 
the  quantity  obtained  insufficient,  he  applied 
to  the  appellant  for  more  water,  and  it  tnere- 
upon  passed  the  following  resolution  May  10, 
1866,  viz.: 

"Resolved,  That  the  engineer  and  general  su- 
perintendent of  the  canal  be  directed  to  ascer- 
tain, as  early  as  practicable,  the  quantity  of 
water  required  at  the  mill  of  George  Hill,  Jr., 
and  when  ascertained,  if  the  allowance  of  said 
quantity  can  be  permitted  without  detriment  tn 
the  navigation  of  the  canal,  that  such  addi 

fHeadnotes  by  Mr.  Justice  BBAPLmr. 


NOTK. — Intent  as  an  element  in  olfer  and  accept- 
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tional  quantity  be  granted,  and  that  a  suitable 
gauge  to  embrace  the  whole  quantity  (inclusive 
of  200  inches  now  leased)  be  prepared  and 
placed  at  the  proper  point,  and  that  a  lease  be 
executed  for  such  additional  quantity  of  water 
power  upon  the  usual  terms,  on  payment  of  a 
bonus  of  $5  per  inch  for  such  additional  quan- 
tity of  water  power." 

The  resolution  was  duly  agreed  to  by  the  ap- 
pellee, and  the  officers  of  the  company  required 
him  to  accept  and  agree  to  the  terms  of  said 
resolution  in  writing,  in  order  that  there  might 
be  no  room  for  controversy  thereafter. 

The  acceptance  and  agreement  of  the  appel- 
lee was  as  follows: 

"Washington,  May  21st,  1866. 
I  hereby  agree  to  take  and  pay  for  the  ad- 
ditional quantity  of  water  requisite  for  my 
mill,  according  to  the  terms  ana  conditions  of 
the  resolution  of  the  board  of  the  Chesapeake 
&,  Ohio  Canal  Company,  passed  on  the  10th  inst. 
(Signed)  Geo.  Hill,  Jr." 

Jirne  1,  1866,  the  board  passed  another  reso- 
lution as  follows: 

"Ordered,  That  the  engineer  and  general  su- 
perintendent of  the  canal  be  directed  to  ascer- 
tain, as  soon  as  practicable,  the  additional 
quantity  of  water  required  at  the  mill  of  Geo. 
Hill,  Jr.,  and  that  a  suitable  gauge  for  such  ad- 
ditional quantity,  inclusive  of  200  inches  now 
under  lease,  be  placed  at  the  proper  point,  and 
when  such  additional  quantity  be  ascertained, 
that  said  Hill  be  required  at  once  to  pay  the 
bonus  of  $5  per  inch ;  otherwise  that  the  water 
be  reduced  to  the  original  200  inches." 

The  engineer  of  the  company  and  the  appel- 
lee's foreman  experimented  to  ascertain  the 
quantity  of  water  necessary  for  the  mill.  They 
claimed  that  the  stream  Of  water  was  received 
already,  of  the  full  width  of  the  fore-bay,  and 
that  the  only  method  of  ascertaining  the  vol- 
ume required  was  gradimlly  to  raise  the  slide 
until  a  sufficient  quantity  to  propel  the  mill 
flowed  through.  This  was  done,  and  it  was  thus 
ascertained  that,  by  this  arrangement,  the 
requisite  quantity  was  as  much  as  would  flow 
through  an  aperture  of  700  inches,  or  500  inches 
more  than  the  aperture  originally  agreed  upon. 

The  officers  of  the  company,  at  the  next  quar- 
ter day,  required  him  to  pay  the  bonus  and  a 
quarter's  rent  upon  the  additional  500  inches, 
which  he  refused  to  do.  They  were  then  about 
to  shut  off  the  water,  when  this  bill  was  filed 
for  an  injimction.  A  temporary  injunction 
was  granted. 

An  order  was  made  appointing  W.  R.  Hutton, 
a  special  commissioner,  to  inquire  and  make 
report  to  this  court  upon  the  following  ques- 
tions, viz,: 

1.  What  volume  of  water  is  ordinarily  re- 
ceived into  the  fore-bay  of  complainant's  mill 
when  the  same  is  in  operation  from  the  Chesa- 
peake &,  Ohio  Canal,  and  through  how  many 
square  inches  of  aperture? 

2.  What  quantity  of  water  is  discharged  from 
said  mill  in  an^  given  time,  through  its  tail- 
race,  and  especially  in  comparison  with  other 
mills  at  Georgetown? 

3.  How  many  square  inches  of  aperture  situ- 
ated at  the  distance  of  two  feet  from  the  bottom 
of  the  canal,  and  of  the  width  of  complainant's 
fore-bay,  would  furnish  a  fiow  of  water  equiva- 
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lent  in  power  and  clfcct  to  the  additional  wa- 
ter received  by  the  complainant  under  the  reso- 
lutions of  May  and  June,  1860,  exhibited  in 
this  cause,  over  and  above  his  original  grant? 

4.  Also,  to  report  upon  any  other  matter  cal- 
culated in  his  judgment  to  throw  light  upon 
the  subject  of  this  controversy. 

His  report  was  as  follows: 

To  question  1.  Twenty- three  cubic  feet  of 
water  per  second,  through  an  aperture  of  1008 
inches,  the  gate  being  entirely  removed. 

To  question  2.  Twenty-three  cubic  feet  per 
Beeond,  besides  a  small  quantity  received  from 
the  Potomac  Water  Worics,  which  could  not  be 
measured.  The  other  mills  discharge  through 
their  tail-races  about  six  and  two  thirds  cubic 
feet  per  second  for  each  one  hundred  inches  of 
aperture,  varying  somewhat  w^ith  the  circum- 
stances of  each  mill. 

To  question  3.  The  question  is  indetermi- 
nate. It  is  first  necessary  to  ascertain  how 
much  water  was  originally  granted,  and  this  is 
a  matter  of  interpretation  of  the  contract,  and 
to  be  decided  by  the  court. 

1.  Either  the  complainant  is  entitled  to  as 
much  water  as  will  pass  through  the  aperture 
formed  and  situated  as  described,  under  any 
circumstances;  or^ 

2.  To  only  as  much  as  will  pass  through  it 
under  the  conditions  of  this  particular  case. 
Answers  are  given  on  both  suppositions. 

When  water  flows  through  an  opening  and 
discharges  freely  in  the  air  a  greater  quantity 
passes  than  when  it  is  impeded  by  a  greater  or 
Jess  height  of  backwater. 

Overshot  wheels,  as  are  most  of  those  in  the 
Georgetown  mills,  require  the  water  to  come  in 
on  them  with  a  free  fall  and,  therefore^  when 
the  gause  is  placed  at  the  wheels,  the  miller 
has  the  benefit  of  the  whole  head  and  fall  from 
the  canal  tp  the  river,  and  the  canal  loses  no 
more  water  than  it  agrees  to  furnish.  In  the 
eomp]ainant*s  mill  turbines  are  used,  placed 
thirty  feet  lower  than  canal  surface,  and  ar- 
ranged to  do  their  work  under  that  head.  Any 
diminution  of  head  causes  a  loss  of  velocity 
and  of  power. 

It  is  not  possible,  while  his  works  are  ar- 
ranged as  at  present,  for  complainant  to  receive 
through  any  given  aperture  as  much  water  as  is 
received  by  an  overshot  wheel  through  the  same. 

1.  If  he  is  entitled  to  as  much  water  as  would 
be  received  at  the  other  mills  in  Georgetown 
through  the  same  aperture.  The  quantity  au- 
thorized by  the  resolutions  of  May  and  Jime  re- 
ferred to,  is  nine  cubic  feet  per  second^  which 
will  require  an  aperture,  as  described  in  the  3d 
interrogatory,  of  one  hundred  thirty-five  square 
inches.  But  the  whole  quantity  of  twenty-three 
cubic  feet  will  require  an  opening  of  three  hun- 
dred forty-five  square  inches. 

2.  In  case  he  is  entitled  to  draw  only  so  much 
as  will  pass  through  an  aperture  of  two  him- 
dred  square  inches,  in  the  particular  circum- 
stances of  his  mill,  then  an  aperture  of  two 
hundred  square  inches  will  supply  eleven  cubic 
feet  at  a  very  much  diminished  head,  and  the 
additional  quantity  of  twelve  cubic  feet  will  re- 
<|uire  an  opening  of  two  hundred  seventeen 
M|uare  inches ;  but,  owing  to  the  narrowness  of 
the  fore-bay  and  the  necessity  to  keep  up  the 
1»«ad,  the  whole  quantity  required  cannot  be  ob- 
lAined  througli  an  opening'  less  than  about 
U  Wall.  U.  S.,  Book  21. 


seven  hundred  square  inches,  without  loss  of 
power  and  effect. 

4.  As  information  that  may  be  useful,  the 
whole  quantity  of  water  taken  from  the  canal 
to  run  complainant's  mill,  at  its  ordinary  ca- 
pacity, is  equal  to  three  hundred  forty-five 
square  inches  of  aperture,  as  measured  on  the 
overshot  wheel,  if  said  aperture  is  made  the  full 
width  of  the  complainants  fore-bay,  and  three 
hundred  fifty-two  inches  if  made  the  width  of . 
the  present  gate  in  his  fore-bay. 

The  final  decree  was  that  the  injunction  here- 
tofore issued  in  this  cause  be  and  the  same  is 
hereby  made  perpetual  for  the  period  of  com- 
plainant's lease  as  to  so  much  of  the  water 
drawn  from  the  canal  of  the  defendants  by  the 
complainant  as  will  pass  through  an  aperture 
of  seven  hundred  square  inches  into  the  fore- 
bay  at  present  in  use  by  said  complainant,  and 
so  long  as  said  complainant  retains  his  present 
machinery  and  shall  make  no  change  therein, 
whereby  the  quantity  of  said  water  shall  be  in- 
creased; provided,  that  said  complainant  shall 
forthwith  pay  to  said  defendants  the  sum  of 
$1,085  as  a  bonus  upon  two  hundred  seventeen 
additional  square  inches,  and  the  sum  of  $1,- 
688.72  as  the  arrears  of  rent  due  said  defend- 
ants on  four  hundred  seventeen  square  inch«!8, 
to  Dec.  31,  last,  and  shall  continue  to  puy 
said  rent  quarterly  on  said  two  hundred  seven- 
teen inches,  according  to  the  terms  of  his  orig- 
inal lease. 

Thereupon,  the  respondents  took  an  appeal 
to  this  court. 
Mr.  Walter  S.  Coz  for  appellant: 
The  error  assigned  in  this  decree  is,  that  it 
makes  an  entirely  new  contract  for  the  parties. 
The  theory  of  the  original  bill  was,  that  the 
Canal  Company  had  stipulated  to  furnish  a  cer- 
tain quantity  of  water ;  that  the  plaintiff  ( appel- 
lee) was  entitled  to  draw  off  from  the  canal  two 
hundred  inches  of  water,  whereas,  in  conse- 
quence of  loss  by  friction,  the  actual  quantity 
received  by  him  at  the  point  where  it  begins  to 
be  useful,  to  wit,  at  the  wheels  of  his  mill,  three 
hundred  fifty  or  four  himdred  feet  distant  from 
the  canal,  was  only  one  hundred  eight  inches. 
As  to  the  claim  that  the  rents  were  to  be 
proportioned  to  the  quantity  of  water  received, 
the  lease  expressly  contradicts  it,  and  the  oral 
testimony  also. 

The  lease  gives  not  so  many  inches  of  water, 
hut  so  much  water  as  will  pass  through  an 
aperture  of  two  himdred  square  inches.  It  is 
obvious  that  the  quantity  that  will  pass  through 
such  an  aperture  will  vary  with  different  con- 
ditions. In  the  amended  bill,  he  admits  that 
the  new  arrangement  was  merely  an  enlarge- 
ment of  his  original  grant,  and  that  the  rule  of 
measurement  is  the  same  as  prescribed  in  the 
original  contract.  He  simply  claims  that  in  as- 
certaining the  quantity  of  water  or  the  size  of 
aperture  necessary,  the  company's  officers  ought 
to  have  enlarged  the  aperture  horizontally 
more  than  perpendicularly,  on  the  principle 
that  the  greater  pressure  at  the  lower  depth 
would  have  made  a  smaller  number  of  addition- 
al inches  sufficient  for  a  given  w^ork  than  would 
have  to  be  added  perpendicularly. 

And  this,  be  it  observed,  is  the  sole  answer 
given  on  the  record,  to  the  proof  that  the  ap- 
pellee was  bound  to  pay  according  to  the  num- 
ber of  inches  of  aperture. 
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Tlie  answer  to  this  pretension  is  complete. 
It  was  the  appellee's  own  act  that  made  the 
mode  of  measurement  adopted  the  only  one 
practicable.  Tlie  fore-bay  was  of  his  own  con- 
struction. Tlie  appellee  had  made  his  fore-bay 
of  solid  stone,  and  in  his  lease  stipulated  that 
it  should  not  be  enlarged  without  the  written 
consent  of  the  company. 

Now,  it  is  plain  that  the  mode  of  measure- 
ment which  he  says  ought  to  have  been  adopt- 
ed, viz.,  by  lateral  instead  of  vertical  extension 
of  the  aperture,  could  not  have  been  adopted 
without  enlarging  the  fore-bay,  which  he  had 
no  right  to  do,  which  he  could  not  do  without 
considerable  expense,  and  without  changing  his 
machinery,  which  he  never  sought  nor  desired 
U>  do. 

Mr.  W.  D.  DaTidge  for  appellee: 

The  construction  of  the  contract  by  the  de- 
cree was  right. 

In  ^'ash  V.  Towne,  5  Wall.  689,  18  L.  ed.  527, 
this  court  says:  "Courts,  in  the  construction 
of  contracts,  look  to  the  language  employed, 
the  subject-matter  and  the  surrounding  circum- 
stances. They  are  never  shut  out  from  the 
same  light  which  the  parties  enjoyed  when  the 
contract  was  executed,  and  in  that  view  they 
are  entitled  to  place  themselves  in  the  same 
situation  as  the  parties  who  made  the  contract, 
so  as  to  view  the  circumstances  as  they  viewed 
them,  and  to  judge  of  the  meaning  of  the  words 
aad  of  the  correct  application  of  the  language 
t^  the  things  described." 

Again,  it  is  laid  do>vn  in  Noonan  v.  Bradley , 
9  Wall.  394,  19  L.  ed.  757:  "When  an  instru- 
ment is  susceptible  of  two  constructions,  the 
one  working  injustice  and  the  other  consistent 
with  the  right  of  the  case«  that  one  should  be 
favored  which  standeth  with  the  right."  It  is 
submitted  that  these  rules,  applied  to  the  pres- 
ent contract,  will  leave  no  shadow  of  doubt  as 
to  its  proper  construction. 

Here  is  a  miller,  a  water  lessee,  without  wa- 
ter enough  under  his  lease  to  turn  his  mill.  He 
applies  to  his  landlord  for  more,  and  it  is 
agreed  that  he  shall  have  the  requisite  quan- 
tity. So  far  there  is  no  dispute.  But  the 
Hgreenient  goes  on  to  provide: 

1.  That  a  suitable  gauge  to  embrace  the  old 
and  new  grants  shall  be  prepared  and  placed  at 
the  proper  point;  and  2.  That  a  lease  be  exe- 
cuted for  the  additional  quantity  of  water 
Sower  on  the  usual  terms;  on  payment  of  a 
onus  of  $5  per  inch  for  such  additional  quan- 
tity of  water  power. 

An  ingenious  argument  made  below  is,  how- 
ever, repeated  in  this  court.  The  conclusion  of 
that  argument  is  that  the  appellee,  getting  but 
217  inches  of  water  power  according  to  tlic  con- 
ditions of  the  canal  lease,  ought  to  pay  the 
bonus  and  rent  on  500  inches  of  water.  Such  a 
conclusion  would  seem,  of  itself,  to  dispose  of 
the  argument.  The  process  by  which  the  con- 
clusion is  reached  is  as  follows:  the  resolution 
of  ^lay  10  calls  for  the  execution  of  the  lease 
"on  the  usual  terms;"  and,  inasmuch  as  one  of 
the  provisions  in  such  leases  is,  that  the  lessee 
is  charged  at  the  rate  of  $2.50  per  square  inch, 
according  to  the  aperture;  therefore,  it  follows 
that  here  the  appellee  must  be  charged  accord- 
ing to  8(|uure  inches,  and  not  according  to  what 
he  bargained  for,  water  power. 

It  is  conceded  that  the  uniform  rent  is  $2.50 
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per  square  inch  for  water  drawn  through 
opening  placed  two  feet  from  the  canal  bottom, 
or  under  a  four-foot  head.  The  rent  is  accord- 
ing to  an  assumed  supply  of  water  under  a  cer- 
tain head,  delivered  at  the  canal  bank;  and  con- 
ceding that  the  water,  when  delivered,  is  at  the 
risk  of  the  lessee  and  he  must  utilize  it  as  best 
he  can,  still,  the  head  under  which  the  water  is 
delivered  is  the  main  element  in  respect  to  rent, 
for  the  head  fixes  the  quantity  delivered.  Is  it 
not,  then,  absurd  to  say,  that  when  a  four-foot- 
head  is  a  uniform  provision  or  term  in  such 
leases,  it  is  according  to  the  "usual  terms"  to 
charge  at  the  same  rate  for  water  drawn  under 
a  less  head,  or  under  next  to  no  head  at  all  7 

If  these  conditions  are  borne  in  mind,  the  ex- 
tension of  the  words  "on  the  usual  terms,"  be- 
yond the  terms  of  payment,  only  strengthens 
the  construction  of  the  court  below.  The  leases 
had  established  a  certain  ratio  between  water 
drawn  on  certain  conditions  and  rent«  and  the 
parties  intended  by  the  above  word  that  this 
ratio  should  be  extended  to  the  new  grant.  Ab 
water  drawn  under  a  four-foot  head  was  paid 
for  at  a  certain  ratio«  so  water  drawn  under  a 
lesser  head  should  be  paid  for  in  the  same  ratio. 
Of  course  the  lessee  will  pay  less  per  square 
inch  in  the  latter  case,  for  the  simple  reason 
that  he  receives  less  water.  But  the  ratio  or^ 
proportion  of  rent  to  water  is  maintained ;  and  * 
that,  it  is  submitted,  was  the  manifest  design 
of  the  parties. 

The  aiiswer,  however,  to  the  whole  argument 
is  to  be  Vound  in  the  fact  that  what  the  resolu- 
tion granted  and  the  lessee  agreed  to  pay  for, 
was  water  power.  The  leases  had,  in  substance, 
establislied  a  fixed  rent  for  water  power.  Wa- 
ter flowing  under  a  certain  head  means  water 
power.  The  rent  of  this  water,  however,  had 
been  lixfxl,  and  the  same  rent  was  to  be  paid  for 
the  new  water  power.  This  is  what  the  con- 
tract declares  on  its  face.  But  the  claim  of  the 
appellant  is  to  charge,  irrespective  of  water 
power  or  benefit  received. 

The  language  of  the  resolution  is  to  be  taken 
most  strongly  against  the  party  uning  it,  con- 
tra proferentem,  and  so  as  to  avoid  wrong  and 
injury.     2  Pars.  Cont.  504. 

There  appears  in  the  decree  a  clerical  error. 
The  rent  which  the  lessee  is  required  to  pay  is, 
it  appears,  for  217  inches,  instead  of  417  indies. 
In  fact  bonus  and  rent  have  been  paid  on  tup 
latter  quantity,  and  the  proper  correction  is 
agreed  to. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

7'he  bill  in  this  case  was  filed  by  the  appellee 
against  the  appellants,  for  an  injunction  to  re- 
strain them  from  interrupting  the  supply  of 
water  from  their  canal  to  his  paper  mill  in 
Georgetown.  A  decree  was  rendered  in  the  ap- 
pellee's favor,  and  this  appeal  was  brought  to 
reverse  it. 

The  appellants  are  the  proprietors  of  Uie 
Chesapeake  &  Ohio  Canal,  wnich,  at  its  termi- 
nus in  Georgetown,  is  much  higher  than  the 
Potomac  River,  furnishing  by  its  surplus  water 
a  considerable  water  power.  This  power,  the 
appellants  have  for  many  years  been  in  the 
habit  of  leasing  out  to  the  proprietors  of  various 
mills.  The  general  form  of  lease  used  is  that  of 
a  iprant  of  Uie  right  for  •  certain  term  of  veers 
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Mi  a  certain  rent  and  under  certain  restrictions, 
to  draw  from  the  canal  so  much  water  as  will 
pass  through  an  aperture  of  specified  size  stat- 
ed in  square  inches,  in  an  iron  plate  fixed  in  the 
side  of  the  canal.  From  this  aperture  the  wa- 
ter is  carried,  in  a  trimk  or  fore-bay,  to  the 
premises  of  the  lessee,  and  discharged  upon  his 
water-wheel.  The  rent  usually  charged  has 
been  $2.G0  or  $3  per  annum  for  every  square 
inch  contained  in  the  aperture  agreed  u^on. 

In  January,  18G4,  the  appellee,  proposmg  to 
build  a  paper-mill  to  be  run  by  water  from  the 
eanal,  procured  from  the  appellants  a  lease  by 
which  they  granted  and  agreed  that  he  should 
have  full  right  for  the  term  of  twenty  years 
from  the  first  of  July,  1864  ( with  privilege  of 
renewal   indefinitely),   to  draw  oil   from   the 
Chesapeake  &  Ohio  Canal  at  Georgetown,  to 
be  u«ed  at  his  property  at  the  comer  of  Poto- 
mac and  Water  streets  ( from  the  level  between 
lodes  Nos.  4  and  5 ) ,  so  much  water  as  would  pass 
through  an  aperture  of  two  hundred  square 
inches  in  an  iron  plate  not  exceeding  half  an  inch 
in  thickness,  to  be  used  solely  for  propelling 
the  machinery  of  a  paper-mill  and  appurtenant 
works,  but  on  certain  conditions,! i7t>.:  the  ap- 
erture was  to  be  of  such  height  and  length  m 
the  dear  aa  to  make  just  two  hundred  sqiiarc 
inches  ( which  probably  means  that  it  was  to  be 
fedangular ) ;  its  lower  edge  not  to  be  nearer  to 
eanal  bottom  than  two  feet;  it  was  to  be  plain 
and  square  through  the  plate,  with  no  attach- 
m«it  or  contrivance  to  increase  the  qiuintity  of 
water  to  be  drawn,  and  to  have  a  sliding  ^te 
in  front,  so  that  the  water  power  granted  might 
be  totally  op  partially  stopped,  as  the  provisions 
of  the  contract  might  require.     The  fore-bay 
or  trunk  for  conducting  the  water  through  the 
canal  bank  from  the  aperture  was  to  be  covered 
or  bridged ;  and  said  fore-bay,  aperture  and  gate 
were  to  be  so  constructed  as  not  to  interfere 
with  the  navigation  of  the  canal  or  use  of  the 
tow-path:  and  to  be  of  good  and  substantial 
construction,  so  as  not  to  occasion  any  leakage; 
and  to  be  constructed  at  the  cost  of  the  lessee 
under  the  direction  and  superintendence,  and 
eubjeet  to  the  approval  of  the  proper  officer  of 
the  company;  and  at  like  cost,  and  under  like 
Buperintendenco,  to  be  altered  from  time  to  time 
aa  might  be  considered  necessary  by  the  com- 
pany or  its  proper  officers,  to  prevent  or  lessen 
the  inconvenience  to  the  navigation  of  the  canal 
and  use  of  the  tow-path.    It  was  also  stipulated 
that  the    officers    and  servants  of  the  com- 
pany should  at  all  times  have  free  access  to  the 
ap^llee's  premises,  to  examine  and  repair  the 
embankments  of  the  canal  and  the  appellee's 
fixturoa  and  works  connected  with  drawing  oS 
the  water,  for  the  purpose  of  seeing  whether 
the  water  was  wasted  by  leakage,  or  whether 
more  water  was  drawn  off  than  was  granted. 
Tbe  appellee  agreed  to  pay  for  the  use  of  the 
water  leaded,  an  annual  rent  of  $500  for  the 
first  ten  years,  and  $600  for  the  last  ten ;  and  it 
waa  made  a  condition,  that  if  the  rent  should 
not  be  paid,  or  if  the  other  stipulations  should 
n<»t  be  complied  with,  or  if  tne  lessee  should 
alter  or  enlarge  the  fore-bay  or  trunk  or  aper- 
titre,  or  apply  the  water  to  other  uses,  without 
the  consent  of  the  company,  they  might  cut  off 
the  water  until  he  should  make  amends  or  satis- 
faction.    It  was  also  agreed  that  if  the  water 
ahotild  at  any  time  be  found  deficient  for  the 
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uses  of  navigation  (which  was  declared  to  ba 
the  primary  purpose  of  the  canal)  the  supply 
to  the  lessee's  mill  might  be  diminished  or 
stopped,  as  might  be  requisite  for  meeting  the 
deficiency.  The  lease  contained  other  stipula- 
tions not  necessary  to  be  noticed.. 

The  large  investment  of  capital  made  by  the 
appellee  in  sole  reliance  on  the  water  power 
which  the  lease  secures,  with  the  full  knowledge 
which  the  appellants  had  of  this  reliance  and 
intended  investment,renders  it  necessary  that  we 
bhould  look  carefully  to  the  substance  of  this 
•agreement,  of  January,  1 864,  as  contra-  [  ♦  1 00 
distinguished  from  its  mere  form,  in  order  that 
we  may  give  it  a  fair  and  just  construction,  and 
ascertain  the  substantial  intent  of  Uie  parties, 
which  is  the  fundamental  rule  in  the  construc- 
tion of  all  agreements.  It  is  not  to  be  pre- 
sumed that  they  intended  to  provide- for  a  cer- 
tain aperture  in  the  canal  without  respect  to  the 
amount  of  water  it  would  discharge  and  the 
purpose  which  that  water  was  to  accomplish. 
What  the  appellee  sought  was  water  power  to 
drive  the  machinery  of  an  expensive  mill.  The 
appellants  knew  this  to  be  his  object,  and  the 
thing  leased  or  granted  was  intended  to  be,  and 
in  fact  was,  water,  as  the  means  of  creating 
such  power.  It  was  not  only  water,  but  a  cer- 
tain quantity  of  water,  namely  (in  the  words  of 
the  lease) :  "so  much  water  as  will  pass  through 
an  aperture  of  two  hundred  square  inches," 
under  certain  conditions  specified.  The  parties 
clearly  had  in  view  a  fixed  quantity  of  water  to 
be  received  in  a  given  time.  In  ascertaining 
their  mutual  rights  under  the  lease,  it  is  im- 
portant to  know  how  much  this  quantity  was. 
When  we  know  that,  we  know  the  substance  of 
the  agreement. 

Now,  in  speaking  of  a  certain  quantity  of 
water,  we  always  have  reference  to  its  cubical 
contents,  its  bulk  or  weight.  We  mean  so  many 
gallons,  or  hogsheads,  or  cubic  feet  of  water. 
We  have  no  reference  to  surface  or  sectional 
measurement.  A  square  foot,  or  a  square  incli 
of  water,  expresses  no  quantity  at  all.  But 
when  we  speak  of  the  quantity  which  will  pass 
through  a  square  foot,  or  square  inch  of  aper- 
ture, in  a  certain  time,  then  our  words  have 
meaning.  The  size  and  position  of  the  aperture 
so  carefully  prescribed  in  the  lease  were  in- 
tended merely  as  a  means  of  measurement  of 
the  real  thing  granted,  namely:  that  certain 
quantity  of  wat^  per  second,  or  per  hour,  which 
the  parties  had  in  mind,  and  about  which  they 
were  dealing.  If  we  can  ascertain  this,  we  can 
easily  adjust  the  mutual  rights  of  the  parties. 
Can  it  be  ascertained  from  the  terms  of  the 
lease,  aided  by  the  light  derived  from  the  evi- 
dence in  the  cause?  We  think  it  can.  And  in 
making  this  inquiry  we  have  a  right  to  examine 
into  the  state  of  things  existing  at  the  time 
•and  the  circumstances  in  which  the  [*101 
lease  was  made.  This  kind  of  evidence  is  espe- 
cially pertinent  when  the  inquiry  is  as  to  the 
subject-matter  of  the  agreement. 

The  amount  of  water  which  will  be  dis- 
charged through  an  aperture  of  a  given  size 
will  depend  upon  the  form  of  the  aperture,  the 
head  under  which  the  water  is  drawn,  and  the 
freedom  from  obstruction  with  which  it  is  per- 
mitted to  flow  away. 

In  this  case  the  lessee  is  not  restricted  as  to 
the  form  of  %he  aperture  except,  perhaps,  that 
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it  shall  be  rectangular.  So  that  it  contains  only 
the  content  of  two  hundred  square  inches,  he  is 
at  liberty  to  construct  it  of  such  relative  dimen- 
sions aa  he  sees  fit.  Of  course  it  is  his  interest 
to  give  it  the  greatest  length  and  the  least  height 
consistent  wi&i  a  free  flow.  Such  a  form  gives 
the  f^reatest  head  of  water  above  the  aperture 
and  increases  the  discharge.  The  right  of  super- 
intending and  directing  uie  construction  of  the 
works,  reserved  to  the  lessors,  cannot  be  con- 
strued to  restrict  this  discretion  of  the  lessee. 
That  right  has  more  particular  reference  to  the 
manner  of  the  construction,  and  the  solidity 
and  safety  of  the  work,  in  reference  to  the 
structure  and  uses  of  the  canal.  It  cannot  be 
allowed  to  annul  the  substantial  rights  of  the 
lessee  without  becoming  repugnant  to  the  grant. 
In  the  next  place,  as  to  the  head  of  water 
under  which  the  leased  water  is  to  be  drawn, 
the  only  restriction  imposed  upon  the  lessee  in 
this  regard  is  that*  the  lower  edge  of  the  aper- 
ture shall  not  be  nearer  to  the  canal  bottom 
than  two  feet.  Of  course  he  is  entitled  to  draw 
under  the  entire  head  of  water  above  this  two 
feet.  What  that  head  shall  be  will  depend  upon 
the  usual  depth  or  height  of  water  in  the  canal. 
It  is  to  be  presumed  that  the  parties  contracted 
in  reference  to  that.  The  lessors  do  not  guar- 
antee any  particular  head ;  but  any  alteration 
of  their  canal  which  would  materially  and  per- 
manently reduce  it  would  abstract  from  the 
lessee  a  portion  of  the  water,  which  he  must  be 
presumed  to  have  stipulated  for.  The  contract 
was  made  in  reference  to  the  state  of  things  ex- 
isting at  the  time  it  was  made. 
102*]  *In  the  thirdplace,as  to  the  freedom  from 
obstruction  with  which  the  water  shall  be  per- 
mitted to  flow  ofT  and  be  discharged :  the  lease 
imposes  no  restrictions  upon  the  lessee  on  this 
point,  except  that  he  shall  not  affix  to  the  aper- 
ture any  attachments  or  contrivances  for  in- 
creasing the  flow  beyond  what  it  would  other- 
wise be.  This  restriction  relates  to  the  well- 
known  law  of  practical  hydraulics  that  an  ad- 
jutage or  nozzle  attached  to  the  outside  of  an 
aperture  prev^its  the  vein  of  water  from  con- 
tracting and  increases  the  aggregate  discharge. 
With  this  exception,  however,  the  lessee  is  en- 
titled to  draw  off  from  the  canal  as  much  watei* 
as  the  two  hundred  inch  aperture  will  discharge 
when  it  flows  free  from  any  obstruction  except 
that  which  may  arise  from  the  ordinary  use  of 
the  water  in  milling  operations.  This  is  a 
venr  important  and  essential  right  of  the  lessee, 
ana  one  of  which  the  lessors  cannot  deprive  him 
nnder  any  pretense  of  regulating  and  directing 
the  mode  of  constructing  his  fore-bay  and  its 
appendages.  If  the  water  is  discharged  under  a 
four-foot  head  (whichis  about  what  the  evidence 
shows  to  be  the  fact),  the  practical  rules  of  hy- 
draulics determine  exactly  how  much  water 
will  issue  in  each  second  of  time  from  a  rec- 
tangular aperture  of  two  hundred  square  inches, 
provided  it  meets  with  no  obstruction  outside, 
as  where  it  falls  out  freely  into  open  space. 
Mr.  fiutton,  the  commissioner,  to  whom,  as  an 
expert,  certain  important  questions  in  the  cause 
were  referred  by  the  court  below,  says  that  the 
other  mills  discharge  about  six  and  two  thirds 
cubic  feet  per  second  for  every  one  hundred 
inches  of  aperture.  This  is  probably  a  little 
less  than  the  discharge  would  be  in  the  open 
air,  because  there  is  undoubtedly  some  obstruo- 
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tion  to  the  flow  arising  from  the  passage  of  t&t 
water  through  the  flumes. 

This  rate  of  flow  would  give  to  the  appellee, 
through  his  aperture  of  two  hundred  square 
inches,  a  discharge  of  thirteen  and  one  third  cu- 
bic feet  per  second.  Something  like  this  amount 
of  actual  water  must  be  considered  aa  within 
the  intent  of  the  parties  to  give  and  reeeiTe. 

But  the  fact  became  developed  that,  by  the 
faulty  construction  *of  the  appellee's  [*103 
fore-bay  or  flume,  arising  from  its  email  capac- 
ity, its  great  length,  and  its  want  of  pitch  or 
slope,  he  does  not  get  but  about  one  half  of  the 
amount  of  water  which  is  due  to  the  aperture 
in  the  canal^  and  which  he  ought  to  receive 
This  fact  is  established  beyond  a  question  by 
the  evidence. 

Now,  certainly,  it  is  not  equitable,  even  if  it 
be  in  accordance  with  the  strict  letter  of  the 
lease,  that  the  appellee  should  be  compelled  to 
pay  full  rent  for  half  the  quantity  of  water, 
which,  according  to  the  real  intent  of  the  par- 
ties, he  stipulated  for.  True,  it  may  be  said  that 
it  was  his  own  fault,  to  construct  the  fore-bay  in 
the  disadvantageous  manner  which  he  has  done, 
and  that  if  he  wants  the  full  benefit  of  his 
lease  he  should  tear  it  down  and  reconstruct  it 
difi'erently.  Tliis  would  require  a  great  sacri- 
fice on  his  part,  and  would  not  benefit  the  ap- 
pellants. Surely,  a  court  of  equity  cannot  be 
compelled  to  consign  a  party  to  such  a  clumsy 
and  ruinous  remedy  as  this.  The  appellants  can 
sustain  no  injury  by  allowing  the  lessee  to  take 
so  much  water  as  he  supposed  he  was  getting 
and  as  the^  supposed  they  were  granting.  This 
would  be  m  accordance  with  the  substance  of 
the  agreement.  It  would  carry  out  the  intent 
of  the  parties  as  gathered  from  the  whole  in- 
strument and  the  state  of  affairs  existing  tt 
the  time  it  was  made,  and  would  save  the  lessee 
from  a  ruinous  expenditure  for  alterations  rem- 
dered  necessary  by  his  mistake. 

It  may  be  said  that  the  location  of  the  appel- 
lee's mill  at  a  distance  of  350  or  400  feet  from 
the  canal  was  a  circumstance  which  the  lessors 
had  a  right  to  take  into  account,  and  that  by 
having  to  conduct  the  water  such  a  long  dis- 
tance it  could  not  be  supposed  that  thelessee 
would  be  able  to  draw  as  much  water  through 
a  given  aperture  as  if  his  mill  had  been  located 
nearer.  Tnis  is  true ;  and  whatever  is  due  to  that 
circumstance  the  appellants  are  entitled  to  in- 
sist upon.  But  Mr.  Hutton,  the  commissioner, 
says  in  his  report  that,  making  all  allowance  for 
the  particular  circumstance  and  location  of^ie 
appellee's  mill,  he  still  ought  to  receive  at  least 
eleven  cubic  feet  per  second  through  the  aper- 
ture named  in  *the  lease  ;whereas,in  fact,  [  *  104 
he  receives  only  twenty -three  cubic  feet  through 
an  aperture  of  seven  hundred  inches,  or  at  the 
rate  of  only  about  six  and  a  half  cubic  feet  per 
second  for  an  aperture  of  two  hundred  inches. 

But  if  the  appellee  should  receive  eleven  cu- 
bic feet  of  water  per  second,  to  which  his  lease 
may  justly  entitle  him,  this  is  not  sufficient  to 
drive  his  mill ;  and  the  question  thai  arises  as  to 
the  additional  quantity  which  he  requires,  and 
which,  according  to  the  witnesses.  Is  about 
twelve  cubic  feet  per  second.  It  appears  from 
the  case  that  the  appellants  agreed  to  furnish 
him  the  additional  amount  required  for  his  mill 
on  the  usual  terms;  and  that  the  appellee  ae- 
cented  the  offer  ^  but^  in  consequence  of  the  con- 
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iroversy  which  arose  about  the  measurement  of 
iiie  water  and  his  refusal  to  comply  with  their 
demands,  they  declined  to  carry  out  the  agree- 
ment Had  the  appellants  been  right  in  the  po- 
sition tiiey  assumed,  they  would  have  been  jus- 
tified in  making  this  refusal.  But  we  think  that 
they  were  not  right  and,  therefore,  that  they 
are  bound  to  carry  the  agreement  into  effect,  and 
that  the  appellee  is  entitled  to  receive  the  addi- 
tional amount  required,  at  the  same  rate,  and 
on  the  same  terms  at  which  he  was  to  have  the 
original  two  hundred  square  inches.    And  as 
eleven  cubic  feet  of  water  per  second  are  due  to 
the  original  aperture  named,  the  additional 
twelve  cubic  feet  per  second  would  require,  ac- 
cording to  the  report  of  the  commissioner,  a  cor- 
responding aperture  of  two  hundred  and  seven- 
itea  square  inches.    For  this  additional  amount 
of  aperture  the  appellee  should  be  charged,  mak- 
ing the  total  amount  four  hundred  and  seven- 
teen square  inches.  But  to  get  the  water  to  which 
it  entitles  him,  as  his  fore-bay  and  apparatus  are 
at  present  constructed,  he  is  obliged  to  have,  in 
reality,  at  the  canal,  an  aperture  of  seven  hun- 
dred square  inches.  The  appellants  were  willing 
that  he  should  have  this  aperture  by  increasing 
the  height  of  the  original  aperture,  but  insisted 
that  he  should  pay  for  seven  hundred  inches, 
according  to  the  terms  of  the  leaae.    Under  the 
peenliar  exigencies  of  the  case,  obstructed  as  the 
llow  now  is,  we  think  that  for  the  aperture 
105^]  named  he  should  be  charged  *for  only 
four  hundred    and   seventeen    square   inches. 
This  is  precisely  the  view  on  which  the  decree 
below  is  based,  and  wo  think  it  is  correct.    But 
as  the  diflicul^  between  the  parties  originated 
from  the  mistake  made  by  the  appellee  himself 
in  the  construction  of  his  fore-bay  and  works, 
he  ought  not  to  recover  any  costs  from  the  ap- 
pellants, either  in  this  court  or  the  court  below. 
The  reault  ts  that  the  decree  muet  he  af- 
firmed, hut  without  costs  in  either  court. 

Hr.  Joatioe  BtronCt  dissenting: 

I  dissent  from  the  judgment  given  in  this 
sue.  In  my  opinion,  it  practically  makes  a 
new  eontraet  for  the  parties;  a  contract  to 
which  they  never  agreed.  It  holds  that  what, 
at  most,  was  an  expectation  of  results  amounts 
to  a  bindHig  obligation  that  they  shall  follow. 
To  this  I  cannot  agree. 

Conetirring  in  dissent,  Mr.  Justice  DavUi 


ALBERT  BOULDIN  et  al,,  Appts., 

V, 

JOSEPH  ALEXANDER  et  al 

fSee  8.  C  15  Wall.  181-140.) 

Title  of  tnutecB  in  lands — when  trustees  re- 
movable — excommunication — ac(  of  minor- 
ity of  society. 

L  Where  a  deed  of  land  was  made  to  four  t>er- 
soBfl  as  trustees,  to  be  used  with  buildings  on  It  as 
a  diiircb,  wblcb  trust  they  had  never  renoanced ; 
heMl  that  the  legal  ownership  of  the  property  was 
la  them. 

2.  Tbey  were  not  removable  at  the  will  of  the 
cestui  que  use  and  without  caase. 

8.  Tniateca  are  not  necessarily  communing  mem- 
bers of  the  ebarch.     Excommunication  from  com- 
aiaalng  membership  does  not  disqualify  them,  even 
if  the  ezelaloo  be  regular. 
15  Wau. 


4.  They  cannot  be  r^'moved  from  their  trustee- 
ship by  a  minority  of  the  church  society  or  meet- 
ing, without  warning,  and  acting  without  charges, 
without  citation  or  trial,  and  in  direct  contraven- 
tion of  the  church  roles. 

[No.  6.] 
Argued  Dec.  5,  1872.    Decided  Dec.  IS,  1872. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  case  is  stated  by  the  court: 

Messrs.  Moore  dk  Riddle,  for  appellants: 

It  seems  to  us  to  be  very  clear,  that  the  only 
decree  which  can  be  properly  made  in  the  cause, 
would  be  to  reverse  the  decree  below,  with 
directions  that  the  bill  be  dismissed  as  to  every 
matter  except  the  settlement  between  the  church 
and  Bouldin,  as  to  their  financial  differences. 

In  support  of  our  position,  that  the  courts 
have  no  jurisdiction  of  any  matter  set  up  in 
this  bill,  except  the  settlement  of  the  accounts 
of  Bouldin  with  the  church,  we  refer  the  court 
to  the  case  of  Tartar  r.  Oibhs,  24  Md.  323.  The 
complainants  have  neither  alleged  nor  proven 
any  facts  showing  the  usages  of  the  church, 
nor  the  law  of  its  organization,  both  of  which 
are  essential  to  the  obtaining  of  the  relief 
sought  by  them. 

See  the  case  of  Vasoonoellos  v.  Farraria,  27 
111.  237 ;  Shannon  v.  Frost,  3  B.  Mon.  253;  Sut- 
ter V.  Dutch  Church,  42  Pa.  503. 

The  fact  that  the  appellees  withdrew  from 
the  church  and  formed  a  new  congregation, 
amounted  to  a  relinquishment  of  all  their  rights 
in  regard  to  the  church  from  which  they  with- 
drew. 48  Pa.  St.  20;  see  also,  the  case  of 
M.  E.  Ch.  y.  Wood,  5  Ohio,  283;  also.  Harper 
T.  Straws,  14  B.  Mon.  48 ;  Venahle  v.  Ooffman, 
2  W.  Va.  310 ;  Atty.  Qen  v.  Dublin,  38  N.  H. 
469 ;  Badden  v.  Ohom,  8  B.  Mon.  70. 

Mr,  Thomas  Wilaon,  for  appellees : 

The  appellees  will  maintain  the  following 
propositions  of  fact  and  law: 

1.  That  the  description  of  the  lot  conveyed 
by  Bouldin  to  them  as  trustees  by  deed  of  date 
April  1,  1864,  was  erroneous,  and  the  deed  did 
not  convey  to  the  church  the  lot  which  was  in- 
tended to  be  conveyed,  and  on  which  the  church 
building  was  erected  and  now  stands. 

2.  That  a  decree  of  a  court  of  equity  is  neces- 
sary to  correct  this  erroneous  description. 

3.  That  Bouldin  collected  or  received  the 
money  raised  by,  or  on  behalf  of,  the  congrega- 
tion, for  the  purpose  of  erecting  the  church,  and 
thht  he  has  refused  and  now  refuses  to  render 
an  account. 

4.  That  these  accounts  are  in  such  a  confu- 
sion that  it  will  be  necessary  to  refer  the  same 
to  the  auditor  of  court  for  a  statement  thereof. 

5.  That  by  reason  of  this  complication  of 
money  accounts,  the  recusal  of  Bouldin  to  set- 
tle, and  for  other  causes  the  present  unhappy 
differences  arose. 

6.  That  in  these  differences  there  arose  two 
parties,  one  of  which  is  represented  by  the  com- 
plainants, numbering  242,  and  the  other  repre- 
sented  by  the  respondents,  numbering  23. 

7.  That  the  complainants  were,  at  the  com- 
mencement of  the  suit  and  are  now,  the  regular 
and  legally  elected  trustees  of  said  church. 

Baptist  Church  Manual  (  p.  28,  sec.  3;  Bap- 
tist Church  Directory,  d.  58.  noie  4j  Church 
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Manual,  pp.  102.  103,  111,  112;  Watson  v. 
Jonen,  13  Wall.  724,  20  L.  vd.  675;  Shannon  v. 
Fro8i,  3  B.  Men.  253;  Smith  v.  Nelson,  18  Vt. 
611;  Ooesele  v.  Bimeler,  14  How.  608;  Field  v. 
Field,  9  Wend.  394;  People  v.  Peck,  11  Wend. 
604,  610. 

8.  That,  as  such  trustees,  they  were  legally 
entitled  to  the  possession,,  custody  and  control 
of  the  church  property,  and  therefore  of  the 
church  building. 

Church  Manual,  pp.  37,  8;  Baptist  Church 
Directory,  p.  27. 

9.  That  at  the  time  of,  and  for  a  long  time 
before^  the  present  eruption  in  said  congrega- 
tion, they,  as  such  trustees,  had  "peaceable  and 
quiet  possession  of  said  church  building. 

10.  That  shortly  after  the  outbreak  the  re- 
spondents commenced  their  suit  before  Charles 
Walter,  Esq.,  J.  P.,  to  obtain  possession  of  the 
church  building  by  action  of  forcible  entry  and 
detainer. 

11.  That  pending  this  action,  and  before  the 
return  da^  of  the  process,  the  respondents  and 
those  acting  in  their  behalf,  broke  open  said 
church  building  and  took  forcible  possession 
thereof,  and  then  dismissed  their  action  before 
Squire  Walter. 

12.  That  they  have  held  that  possession  up 
to  the  present  time. 

13.  That  by  reason  of  his  conduct  in  this  be- 
half, and  for  other  causes,  charges  were  pre- 
ferred against  the  respondent  Bouldin  by  the 
members  of  the  congregation;  that  he  ^as 
duly'notifled  of  their  pendency;  that  be  refused 
to  attend  and  make  aefense;  that  there  was  a 
hearing  and  trial,  and  he  was,  in  assordance 
with  the  disciple  and  usages  of  the  church, 
legally  expelled  from  further  communion  with 
this  congregation.  (The  complainants  admit 
that  this  expulsion  does  not  anect  his  right  to 
receive  and  recover  the  money  due  him  on  ac- 
counts stated  between  them.  They  also  admit 
the  right  of  the  minority  to  employ  and  con- 
tinue Bouldin  as  their  pastor,  if  they  see  fit) . 

Baptist  Church  Directory  note  2;  p.  74, 
notes  3-5. 

14.  That  the  body  of  the  church  is  represent- 
ed by  the  complainants,  and  it,  and  those  who 
adhere  with  them,  are  entitled  to  all  the  rights 
and  franchises  belonging  to  the  congr^ation  or 
the  trustees  representing  it. 

15.  The  independent  congregational  charac- 
ter of  Baptist  churches. 

Baptist  Church  Directory,  p.  56,  57,  note  2 ; 
p.  58,  notes  3,  7;  p.  73,  note  2;  p.  129,  131,  181, 
2.39;  Church  Manual,  pp.  102,  111,  112;  Buck's 
Theological  Dictionary;  McClintock  &  Strong's 
Cydodedit  of  Biblical  and  Theological  Litera- 
ture, tit.  Baptist. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  controversy  originated  in  an  unincor- 
porated religious  society  organized  in  the  year 
1857,  and  calling  itself  "Tlie  Third  Baptist 
Church,"  in  the  city  of  Washington.  To  under- 
stand its  merits,  a  very  brief  statement  of  facts, 
as  they  appear  in  evidence,  is  all  that  is  neces- 
sary. At  first  the  congregation  out  of  which 
the  church  was  formed  was  small  in  numbers 
and  feeble  in  resources.  For  some  years  it  had 
no  convenient  church  buildings;  but  on  the 
first  of  April,  1864,  Albert  Bouldin  and  wife 
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conveyed  in  fee  simple  to  Joseph  Alexandoi 
Charles  Alexander,  John  Middleton,  and  Wil 
liam  Minor,  four  of  the  present  complainants  a 
trustees  of  the  church,  a  lot  of  ground  with  fhi 
buildings  thereon,  "to  be  used  as  the  Thirc 
Baptist  Church."  Having  thus  secured  a  lot 
the  society  proceeded  to  make  arrangements  foi 
erecting  a  church  building  thereon.  Soin< 
money  was  collected,  most  if  not  all  of  whic^ 
went  into  the  hands  of  Albert  Bouldin,  whc 
was  then  acting  as  pastor  of  the  church,  and 
under  his  superintendence  a  building  was  erect 
ed.  Very  soon,  however,  after  its  completion 
dissensions  arose,  and  the  church  was  divided 
into  two  parties,  each  claiming  to  be  the  true 
"Third  Colored  Baptist  Church."  On  the  7tli 
of  June,  1867,  one  of  these  parties,  being  a  verj? 
small  minority  of  the  church,  and  being  prob 
ably  about  fifteen  in.  number,  including  Mr 
Bouldin,  resolved  to  "turn  out"  four  trustees 
without  naming  them,  and  proceeded  to  elect 
four  others  in  their  stead.  The  persons  thus 
elected  were  Anson  Robinson,  Julius  Bouldin. 
William  Pearson,  and  Charles  Pearson.  The 
attempted  ejection  of  the  old  trustees  was  with- 
out citation,  without  trial,  and  without  charges 
preferred.  It  was  also  at  a  time  when,  accord- 
ing to  the  rules  of  the  church,  an  election  was 
not  in  order.  The  church  was  congregational 
in  its  gOA'emment,  as  all  Baptist  churches  are, 
but  it  had  the  general  rules  that  exist  in  Bap- 
tist churches  generally,  which  provide  that 
trustees  shall  be  elected  in  January  of  every 
year,  or  in  case  of  failure  to  hold  the  election, 
at  the  next  regular  meeting  for  business.  A  few 
days  afterward,  on  the  10th  or  17th  of  June, 
1869,  the  same  minority  proceeded  to  "turn 
out"  forty-one  members  of  the  church,  also 
without  cit-ation  or  trial.  Having  thus,  as  they 
thought,  secured  the  control  of  the  church  prop- 
erty in  their  own  hands,  some  of  the  persons 
elected  to  be  trustees  in  place  of  former  trus- 
tees, caused  the  locks  to  be  taken  from  the 
church  doors  and  new  locks  to  be  put  on  in 
their  places,  and  they,  with  Mr.  Bouldin,  have 
since  claimed  and  retained  possession  of  the 
property.  Such  was  the  condition  of  things  in 
the  summer  of  1867. 

On  the  28th  of  September  of  that  year,  this 
bill  was  filed.  The  complainants  are  the  four 
trustees  named  in  the  deed  of  the  church  lot 
from  Bouldin  and  wife,  and  also  seven  other 
persons,  who  claim  to  have  been  elected  trustees 
of  the  church  on  the  15th  day  of  February,  1867, 
at  the  annual  election  provided  for  by  the  gener- 
al rules  of  Baptist  churches.  The  bill  is  brought 
against  Albert  Bouldin,  who  had  received  the 
money  of  the  church,  and  who  claimed  to  be  a 
trustee,  without,  however,  any  election,  and 
against  three  of  the  persons  claiming  to  have 
been  elected  trustees  at  the  meeting  of  the  mi- 
nority on  the  7th  of  June,  who  took  possession  of 
the  church,  together  with  some  other  trustees  in 
deeds  of  trust  for  Albert  Bouldin.  It  seeks  dis- 
covery and  an  account  of  the  money  received 
and  expended  by  Bouldin,  a  release  of  deeds  of 
trust  of  the  church  property,  given  to  secure 
notes  held  by  Bouldin,  a  surrender  and  cancel- 
lation of  the  notes,  alleging  them  to  have  been 
satisfied,  and  the  restoration  of  possession  of 
the  church  prop«i;y  to  the  plaintiffs  as  the  law- 
ful trustees.  It  seeks  also  an  injunction  against 
future  interference  by  the  defendants  with  the 
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church  property,  agaixist  the  gale  of  the  notes, 
and  against  sale  or  foreclosure  under  the  deed 
of  trust.  The  bill  also  charges  that  there  was 
a  plain  mistake  in  the  deed  from  Bouldin  and 
wife  to  the  trustees  of  the  churchy  which  it 
prays  to  have  corrected.  In  the  court  below  a 
decree  was  rendered  in  favor  of  the  complain- 
ants, sustaining  all  their  claims,  except  that 
reference  was  made  to  a  master  to  ascertain 
and  report  the  state  of  accounts. 

It  is  now  contended  that  the  court  erroneous- 
ly decided  the  complainants  were,  at  the  time 
of  the  commencement  of  the  suit,  the  legally 
constituted  trustees  of  the  church.  But  it  is 
very  evident  that  Joseph  Alexander,  Charles 
Alexander,  John  Middleton,  and  William  Mi- 
nor were  then  trustees  for  the  church  of  the 
church  property,  unless  they  had  been  removed 
by  the  action  of  the  minority  on  the  7th  of 
June,  1867.  They  were  nominated  as  trustees 
in  the  deed  from  Bouldin  and  wife,  and  they  had 
never  surrendered  or  renounced  their  trust. 
And  we  think  the  evidence  is  satisfactory,  that 
Joseph  Alexander,  Henry  Watson,  Henry  Scott, 
John  Wiggins,  John  Middleton,  William  Laws, 
and  Willis  J.  Minor  were  then  general  trustees 
of  the  church,  unless  they,  or  some  of  them, 
had  been  removed  by  the  action  of  the  same 
minority,  on  the  day  last  mentioned.  It  is  not 
to  be  overlooked  that  we  are  not  now  called 
upon  to  decide  who  were  church  officers.  The 
case  involves  no  such  question.  What  we  have 
to  decide  is :  where  was  the  legal  ownership  of 
the  property?  The  question  respects  temporal- 
ities, and  temporalities  alone.  That  the  attempt 
made  on  the  7th  of  June,  1867,  to  remove  the 
trustees  then  holding  was  inoperative,  is  not  to 
be  doubted  in  view  of  the  facts  which  we  have 
just  stated.  Those  who  held  under  the  deed 
were  not  removable  at  the  will  of  the  cestui  que 
use,  and  without  cause.  And  had  there  been 
cause,  none  was  shown.  No  ecclesiastical  au- 
thority has  decided  that  the  defendants,  or  any 
of  them,  were  legitimate  trustees  of  the  church, 
or  of  its  property.  Even  if  it  be  assumed  that 
138*]  it  was  in  the  power  of  the  church  *to 
substitute  other  trustees  for  those  named  in 
the  deed,  it  may  not  be  admitted  that  a  small 
minority  of  the  church,  convened  without  no- 
tice of  their  intention,  in  the  absence  of  the 
trustees,  and  without  any  complaint  against 
them  or  notice  of  complaint,  could  devest  them 
of  their  le^l  interest  and  substitute  other 
persons  to  the  enjoyment  of  their  rights. 

It  is  equally  true  that  the  seven  persons  who 
sue  as  church  trustees  were  not  removed  by  the 
action  of  the  minority  meeting  held  on  the  7th 
of  June,  1867.  Indeed,  that  action  does  not 
seem  to  have  been  an  attempt  to  remove  them. 
It  was  voted  to  turn  out  four  trustees,  but  who 
the  trustees  intended  were,  nowhere  appears. 
None  were  named.  In  view  of  the  fact  that 
the  number  was  four,  it  is  presumable  the 
meeting  had  in  view  the  four  trustees  of  the 
diurch  lot,  named  in  Bouldin's  deed,  and  not 
the  ordinary  trustees  of  the  church,  those  com- 
templated  by  the  Baptist  Church  Manual. 
That  Manual  provides,  that  in  every  church 
seven  trustees  shall  be  elected  annually,  in 
January,  or  at  the  next  regular  church  meeting 
thereafter.  And  the  church  books,  which  ap- 
pear to  have  been  kept  with  considerable  regu- 
larity from  September  2,  1857,  until  this  con- 
15  Waix. 


troversy  arose,  show  that  on  the  15th  of  Feb- 
ruary, 1867,  at  a  regular  church  meeting,  tli© 
seven  persons  who  with  the  church  lot  trus- 
tees are  complainants  in  this  bill  were  elected 
trustees  of  i\\e  church  for  the  ensuing  year. 
This  was  before  any  division  took  place  in  the 
society.  It  is  true,  Mr.  Bouldin  testified  that 
the  minute  of  an  election  is  a  forgery,  and  that 
no  such  election  ever  took  place.  But  we  are 
satisfied  that  he  is  mistaken.  An  examination 
of  the  minute  book  leaves  no  doubt  in  our  minds 
that  the  election  was  made  as  claimed  by  the 
complainants,  and  that  they  were  elected  by  a 
number  of  votes  averaging  more  than  two  hun- 
dred. The  entry  in  the  minute  book  is  attested 
by  the  church  clerk.  It  is  in  regular  order,  and 
there  are  subsequent  minutes  in  the  same  book 
made  by  Bouldin  himself.  The  court  below 
was,  therefore,  as  we  think,  not  in  error  in 
holding  that  the  complainants  were  the  legally 
constituted  trustees  at  the  time  when  this  suit 
was  commenced.  And  if  they  were  the  rightful 
•trustees,  the  decree  for  an  account,  for  ['ISO 
the  surrender  of  the  church  property,  and  in- 
deed the  entire  decree  made  by  the  court,  was 
a  matter  of  course  upon  the  evidence. 

But  the  appellants  insist  that  the  complain- 
ants and  those  who  acted  with  them,  withdrew 
from  the  church  and  formed  a  new  congrega- 
tion. This,  they  argue^  was  a  relinquishment 
of  all  their  rights  in  the  Third  Colored  Baptist 
Church.  It  may  be  conceded  that  withdrawal 
from  a  church  and  uniting  with  another  church 
or  denomination  is  a  relinquishment  of  all 
rights  in  the  church  abandoned.  But  there 
is  no  sufficient  evidence  in  this  case  that  any 
new  congregation  was  formed,  or  that  there 
was  any  withdrawal  from  the  church,  or  union 
with  any  other.  The  complainants,  and  those 
who  acted  with  them,  after  the  church  building 
liad  been  wrested  from  the  custody  and  control 
of  the  rightful  trustees,  and  after  very  many  of 
tlicm  had  been  excommunicated  in  mass  by  the 
small  minority,  held  their  religious  services  at 
another  place.  But  they  formed  no  new  organi- 
zation. They  still. had  the  same  trustees,  the 
same  deacons,  and  they  claimed  to  be  the  Third 
Colored  Baptist  Church,  and  as  such  they  were 
recognized  by  councils  of  Baptist  churches 
duly  called,  and  by  the  Philadelphia  Baptist 
Association,  an  ecclesiastical  body  with  which 
the  church  was  associated.  That  body,  it  is 
true,  was  not  a  judicatory.  Its  action  was  not 
conclusive  of  any  rights.  But  the  fact  that  the 
complainants  and  those  acting  with  them  ap- 
plied for  recognition  as  the  Third  Colored  Bap- 
tist Church,  and  that  the  association  thus  rec- 
ognized them,  is  persuasive  evidence  that  they 
were  not  seceders,  and  that  their  rights  have 
not  been  forfeited. 

This  is  not  a  question  of  membership  of  the 
church,  nor  of  the  rights  of  members  as  such. 
It  may  be  conceded  that  we  have  no  power  to 
revise  or  question  ordinary  acts  of  church  dis- 
cipline, or  of  excision  from  membership.  We 
have  only  to  do  with  rights  of  property.  As  was 
said  in  Shannon  v.  Frosty  3  B.  Mon.  253,  we  can- 
not decide  who  ought  to  be  members  *of  [•140 
the  church,  nor  whether  the  excommunicated 
have  been  regularly  or  irregularly  cut  off.  We 
must  take  the  fact  of  excommunication  as  con- 
clusive proof  that  the  persons  exscinded  are  not 
members.  But  we  may  inquire  whether  the  res- 
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olution  of  expulsion  was  the  act  of  the  church. 
or  of  persons  who  were  not  the  church,  and  who 
consequently  had  no  right  to  excommunicate 
others.  And,  thus  inquiring,  we  hold  that  the 
action  of  the  small  minority,  on  the  7th  and 
10th  of  June,  1867,  by  which  the  old  trustees 
were  attempted  to  be  removed,  and  by  which  a 
large  number  of  the  church  members  were  at- 
tempted to  be  exscinded,  was  not  the  action  of 
the  church,  and  that  it  was  wholly  inoperative. 
In  a  congregational  church,  the  majority,  if 
they  adhere  to  the  organization  and  to  the  doc- 
trines, represent  the  church.  An  expulsion  of 
the  majority  by  a  minority  is  a  void  act.  We 
need  not,  however,  dwell  upon  this.  Certain  it 
is,  that  trustees  are  not  necessarily  communing 
members  of  the  church.  Excommunication  from 
commiming  membership  does  not  disqualify 
them,  even  if  the  excision  be  regular.  Still 
more  certain  is  it  that  they  cannot  be  removed 
from  their  trusteeship  by  a  minority  of  the 
church  society  or  meeting,  without  warning  and 
acting  without  charges,  without  citation  or  trial, 
and  in  direct  contravention  of  the  church  rules. 
The  decree  of  the  Supreme  Court  is  affirmed. 


OHAS.  G.  SCOTT,  John  S.  Bestick  and  Saml. 
S.  Griffith,  Exrs.  of  Phillip  Pennywit,  De- 
ceased, Plffa,  in  Err.i 

V. 

JOHN  BATON   and  Wm.  H.  Betterton,  late 
Partners,  as  Eaton  &  Betterton. 

(See  d.  C  15  Wall.  380,  381.) 

Juriediciion  over  state  judgment. 

Where  the  question  raised  in  the  state  court  was 
whether  a  court  held  by  a  Judge  appointed  by  a 
military  TOvernor  bad  any  Jurisdiction  under  the 
Constitution  of  the  United  States,  and  the  ques- 
tion was  decided  against  the  privilege  claimed  un- 
der the  Constitution,  this  court  will  not  dismiss 
the  case  for  want  of  Jurisdiction,  although  it  may 
think  the  decision  of  the  state  court  was  correct. 

[No.  68.] 
Submitted  Deo,  ^,  1872.   Decided  Dec.  16, 1872. 

IN  EBUOR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 
On  motion  to  dismiss. 

For  the  history  and  facts  of  the  case,  see  the 
opinion  of  the  court  in  the  same  case,  post, 
where  it  is  decided  upon  the  merits. 

Messrs.  U.  M.  Roae  and  Watkins  for  de- 
fendants in  error. 

Mr.  A.  H.  Garland  for  plaintiffs  in  error. 

.  Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

We  are  asked  to  dismiss  the  writ  of  error,  on 
the  ground  that  no  Federal  question  was  made 
in  the  state  court. 

The  action  was  brought  in  Arkansas,  upon 
the  record  of  a  judgment  rendered  by  the 
fourth  district  court  of  New  Orleans,  which 
was  held  by  a  jud^  appointed  by  a  military 
governor  of  Louisiana;  and  the  court  was 
asked  to  hold  that,  if  it  appeared  from  the  ev- 
idence that  the  judge  wiio  presided  in  said 
court  and  rendered  the  judgment,  held  the  of- 
7Z 


Ice  by  appointment  of  the  military  governor 
of  the  state  of  Louisiana,  and  under  no  other 
authority,  the  judgment  was  void. 

This  raised,  though  somewhat  obscurely,  the 
question  whether  the  court  so  held  had  any  ju- 
risdiction under  the  Constitution  of  the  United 
States,  and  the  question  was  decided  against 
the  privilege  claimed  tmder  the  Constitution 
by  the  defendants. 

We  cannot,  therefore,  dismiss  the  case  for 
want  of  jurisdiction,  although  we  may  have  a 
very  clear  conviction  that  the  decision  of  the 
state  court  was  correct. 


H.  R.  HALL  et  al,  Plffs.  vn  Err., 

V. 

WILLL^lM  JORDAN. 

rSee  S.  C.  15  Wall.  893-395.) 

Jurisdiction  over  state  decision — stamp  oof. 

Under  the  act  of  Congress  which  provides  ^tliat 
no  deed  not  properly  stamped  shall  be  received  In 
evidence,  where  the  decision  of  the  state  court  was 
against  the  right  claimed  by  the  defendant  under 
the  act  of  Congress,  and  necessarily  involved  its 
construction,  the  objection,  however  frivolous, 
raised  a  question  under  the  25th  section  of  the  ju- 
diciary act,  the  decision  of  which  may  be  xevised 
in  this  court  upon  a  writ  of  error. 

[No.  365.] 
Submitted  Deo.  a,  1872.  Decided  Dec.  16, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

On  motion  to  dismiss. 

The  bill  in  this  case  was  filed  by  the  defend- 
ant in  error,  in  the  court  of  chancery  for  Laud- 
erdale county,  Tennessee,  to  enforce  a  vendor's 
lien  upon  certain  lands  and  for  an  account.  A 
decree  having  been  entered  in  favor  of  the  com- 
plainant and  affirmed,  upon  appeal,  by  the  su- 
preme court  of  the  state,  the  respondents  sued 
out  this  writ  of  error. 

The  facts  of  the  case  are  sufficiently  stated 
by  the  court,  so  far  as  regards  this  motion. 

Mr.  F.  P.  Stanton  for  defendant  in  error. 

Messrs.  R.  Jolinsoii  and  J.  H.  Embry  for 
plaintiff  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  ista  motion  to  dismiss  a  writ  of  error, 
addressed  to  the  supreme  court  of  Tennessee. 

The  defendant  claimed  that  a  deed  offered  in 
evidence  was  void,  because  the  stamps  upon  it 
amounted  only  to  $13  when  they  should  have 
been  $13.50.  The  court  admitted  the  deed,  al- 
though the  act  of  Congress  provided  that  no 
deed  not  properly  stamped  should  be  received 
in  evidence.  The  decision  was  against  the  right 
claimed  by  the  defendant  under  the  act  of  Con- 
gress, and  necessarily  involved  its  construction. 

However  frivolous  the  objection,  it  undoubt- 
edly raised  a  question  under  the  25th  section 
of  the  judiciary  act,  the  decision  of  which  may 
be  revised  in  this  court  upon  a  writ  of  error. 

The  motion  to  dismiss,  therefore,  must  he 
denied. 

Note. — Federal  jurisdiction  to  review  judgment 
of  state  court — see  note  to  Hamblin  v.  Land  Co.  S7 
L.  ed.  U.  S.  267. 
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HEXRY  S.  DEXTER,  Plff.  iti  Err^ 

V. 

MART  K.  HALL  et  al. 
(See  8.  C.  15  Wall.  0-28.) 

Power  of  attomeff,  token  ceases — medical  ew- 
pert,  how  examined — opinion  upon  hypo^ 
theUoal  facts — ejectment,  evidence  in. 

1.  The  power  of  attorney  of  a  lunatic  or  of  a 
iMm  oom^s  mentis  Is  void. 

2.  When  evidence  has  been  given,  tending  to 
riiow  the  insanity  of  a  grantor,  and  other  evidence 
tending  to  show  bis  sanity,  a  medical  expert  cannot 
be  aaked  his  opinion  respecting  that  person's  san- 
ity  or  insanity,  forming  his  opinion  from  the  facts 
and  aymptoms  detailed  in  the  evidence. 

8.  Such  a  witness  may  be  asked  his  opinion  upon 
a  case  bypothetically  stated,  or  upon  a  case  where 
the  facts  are  certain  and  found ;  but  he  will  not  be 
allowed  to  determine  from  the  evidence  what  the 
focts  are.  and  to  give  his  opinion  upon  them. 

4.  Under  the  California  statutes  of  limitation,  a 
plaintiff  in  ejectment  who  has  established  a  legal 
title  in  himself  is  presumed  to  have  an  actual  pos- 
session of  the  land  within  five  years  next  prior  to 
a  commencement  of  his  suit,  unless  an  actual,  ad- 
verse  possession  by  another  is  affirmatively  proved. 

[No.  1.] 
Argued  Dee.  t,  1872.    Decided  Jan,  S,  187S, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

This  was  an  action  of  ejectment  commenced 
in  the  court  below  by  the  defendants  in  error, 
to  recover  a  certain  lot  of  land  in  the  city  of 
San  Francisco.  The  plaintiffs  below  claimed  as 
heirs  of  one  John  Hall.  The  defendants  set  up 
a  power  of  attorney  executed  by  the  said  Hall 
to  one  James  W.  Harris,  substitution  by  Harris 
of  David  B.  Rising,  and  mesne  conveyances  from 
Rising.  To  avoid  this  title,  the  plaintiffs  gave 
eridenoe  to  show  the  insanity  of  John  Hall  at 
the  time  he  executed  the  power  of  attorney  to 
Harris.  The  defendants  also  relied  on  the  stat- 
ute of  limitations.  The  widow  of  John  Hall, 
who  was  one  of  the  original  plaintiffs,  died 
during  the  pendency  of  the  suit,  and  it  is  now 
prosecuted  by  the  children  alone.  Judgment 
was  rendered  in  the  court  below  for  the  plain- 
tiffs. All  the  defendants,  except  Dexter,  paid 
the  heirs  for  their  respective  titles,  and  the 
snit  was  dismissed  as  to  them.  Dexter  sued 
out  this  writ  of  error,  relying  upon  exceptions 
to  the  charge  of  the  judge,  and  also  to  the  ad- 
mission and  refusal  of  certain  evidence. 

The  nature  of  these  exceptions  appears  in 
the  opinion. 


Jfr.  Rosooe  Oonkliui;,  for  plaintiff  in  er- 
ror: 

The  plaintiff  in  error  entered  and  held  pos- 
session under  claim  and  color  of  a  title,  to  wit: 
a  deed  from  Page,  who  held  by  deed  from  John 
Hall  and  wife,  under  their  power  of  attorney. 
This  was  good  to  found  an  adverse  possession 
at  least. 

McDonald  v.  Bear  River,  etc.,  Co.  13  Cal. 
220;  Nieto  v.  Carpenter,  21  Cal.  455;  Williams 
V.  Council,  4  Jones'  Law  (N.  C.)  206;  Harden 
y.  Barrett,  6  Jones*  Law  (N.  C.)  159;  Hes- 
ter v.  Coats,  22  Qa.  56;  Grant  v.  Fowler,  39 
N.  H.  101;  Farrar  v.  Fessenden,  39  N.  H.  268; 
8t.  Louis  y.  Oorman,  29  Mo.  593 ;  Vancleave  v. 
Milliken,  13  Ind.  105 ;  Edgerton  v.  Bird,  6  Wis. 
527 ;  Dickinson  v.  Breeden,  30  Ul.  279 ;  Munro 
V.  Aferchant,  28  N.  Y.  9,  41;  Root  v.  McFerrin, 
37  Miss.  17. 

Even  if  the  deed  to  Pa^  was  void,  it  gave 
color  of  title  to  a  party  in  actual  possession, 
claiming  under  it,  as  the  cases  cited  abund- 
antly snow. 

Mr.  Dexter  held  by  a  title  not  merely  adverse 
to  the  plaintiffs,  but  one  derived  from  the 
plaintiff^s  intestate.  If,  then,  a  conveyance 
from  one  having  no  title,  or  a  defective  title, 
might  ripen  into  a  fee,  much  more  would  a  title 
coming  directly  from  the  party  through  or  un- 
der whom  the  plaintiffs  claim  become  a  fee. 

Assuming,  for  the  purposes  of  the  argument, 
that  Hall  was  insane  when  he  executed  the 
power  of  attorney,  we  insist  that  neither  the 
power  nor  the  deed  executed  under  it  was  void. 
It  may  have  been  voidable,  but  it  was  not  void. 
Suppose,  instead  of  a  power  of  attorney,  the 
instrument  had  been  a  contract  for  the  sale  of 
the  land,  acknowledged  by  Hall  and  wife,  and 
that  the  contract  had  been  assigned  through 
Page  to  Dexter  for  value;  the  same  objection 
would  lie  against  it  as  a^^ainst  the  power  of 
attorney.  The  consideration  being  adequate, 
and  the  transaction  beinff  free  from  fraud  and 
without  notice,  a  court  of  equity  would  enforce 
it  against  both. 

Jackson  v.  Oumaer,  2  Cow.  552 ;  Ingraham  v. 
Baldwin,  12  Barb.  9 ;  8.  C.  9  N.  Y.  45 ;  Story, 
Eq.  Jur.  sees.  761,  771,  772,  774,  788,  and 
notes;  Willard,  Eq.  Jur.  (N.  Y.)  196,  201-203, 
297,  and  notes;  Williston  v.  WilUston,  41 
Barb.  635 ;  Kerr  v.  Purdy,  50  Barb.  25 ;  Cuff  ▼• 
Dorland,  50  Barb.  438;  Freeman  v.  Freeman^ 
51  Barb.  306;  Bruce  v.  Tilson,  25  N.  Y.  194; 


ScrrtL-^-insanity  in  avoidance  of  deeds — see  note 
to  Hardins  ▼.  Handy,  6  L.  ed.  429. 

Power  of  attorney  revoked  Ity  death  or  insanity 
of  9rineipa$ — see  note  to  Hunt  v.  Rousmanier,  5 
L.  ed.  58§. 

Evidence,  opinions  as  to  sanity. 

A  Doo-profeaslonal  witness  after  stating  facts 
vpoa  which  his  opinion  is  founded  may  state  his 
opinion  as  to  aanity.  PIdcock  v.  Potter,  68  Pa.  342. 
8  Am.  Bep.  181 ;  1  Redfleld  on  Wills,  141 ;  Ramhler 
▼.  Tryon,  7  8.  &  R.  90.  10  Am.  Dec.  444 ;  Wogan 
▼.  SBMil.  11  8.  &  B.  141 ;  Qrabill  v.  Barr,  6  Pa. 
441 ;  Wilkinson  v.  Pearson*  28  Pa.  117 ;  Bricker 
▼.  LIghtner,  40  Fa.  199 :  Titlow  v.  Titlow.  54  Pa. 
210:  Dickinson  v.  Dickinson.  61  Pa.  401;  Stew- 
art T.  Bcddltt.  8  Md  67;  Stewart  v.  Spedden,  6 
Ifd.  488 ;  Dorsey  v.  Warfield,  7  Md.  65 ;  Weems  v. 
Veema,  19  Md.  334;  Kellv  v.  McGulre.  15  Ark. 
R55 :  Abraham  v.  Wilklns,  17  Ark.  292 ;  Stewart  v. 
Llspenard.  26  Wend.  291 ;  Culver  v.  Haslem.  7 
Barb.  314 ;  De  Witt  v.  Barley.  13  Barb.  550.  9  N. 
T.  871.  17  N.  T.  340;  Delafleld  v.  Parish.  25  N.  Y. 
87:  Clapp  V.  Fnllerton.  84  N.  Y.  190;  Clarke  v. 
flawver«  9  Band.  Ch.  867;  Hoge  v.  Fisher,  Pet.  C. 
C  163 ;  Harrison  v.  Bowaa,  8  Wash  680 ;  Lester  ▼. 

15  Wall. 


Pittaford.  7  Vt  158:  Morse  v.  Crawford.  17  VL 
499,  44  Am.  Dec.  349;  Cliiford  v.  Richardson,  18 
Vt.  620;  Cram  v.  Cram,  83  Vt  16:  Cavendish  v. 
Troy,  41  Vt.  99 ;  Potts  v.  House,  6  Ga.  824 ;  Berry 
V.  State,  10  Ga.  511 ;  Walker  v.  Walker,  14  Ga.242 ; 
Grant  v.  Thompson,  4  Conn.  203.  10  Am.  Dec.  119 ; 
Klnne  v.  Klnne,  9  Conn.  102,  21  Am.  Dec.  732; 
Dunham's  Appeal,  27  Conn.  192:  Temple  v.  Temple, 
1  Hen.  &  Munf.,  476  ;  Burton  v.  Scott,  3  Rand.  399 ; 
Den  v.  Gibbons,  2  Zah.,  117 ;  Whitenack  v.  Stryker, 
1  Green,  Ch.  8 ;  Sloan  v.  Maxwell,  2  Green,  Ch.  668 ; 
In  re  Vanauken,  2  Stock.  192 ;  Turner  v.  Cheese- 
man,  15  N.  J.  Ch.  243;  Garrison  v.  Garrison.  15 
N.  J.  Ch.  266 ;  Mercer  v.  Kelso,  4  Graft  106 ;  Clary 
V.  Clary,  2  Ircd.  78:  Hey  ward  v.  Hazard,  1  Bay. 
386  :  Clark  v.  State.  12  Ohio,  488  ;  White  v.  Bailey, 
10  Mich.  155 ;  Beaublen  v.  Cicotte.  12  Mich.  459 ; 
Roberts  v.  Trawlck,  13  Ala.  68 ;  Norrls  v.  State.  16 
Ala.  776 ;  Florey  v.  Florey,  24  Ala.  241 ;  Powell  v. 
Sute,  25  Ala.  21 ;  Stubbs  v.  Houston,  23  Ala.  856: 
In  re  Carmichael,  36  Ala.  614 :  Doe  v.  Reagan,  6 
Blackf.  217,  33  Am.  Dec.  466;  Pelamourges  v. 
Clark,  9  Iowa,  1 ;  State  v.  Felter,  26  Iowa,  67 : 
Roe  V.  Taylor,  45  111.  485;  Hardy  v.  Merrill,  66 
N.  H.  227,  22  Am.  Rep.  44,  Overrulinf  Boardman 
V.  Woodman,  47  N.  H.  120 ;  State  v.  Pike,  40  N.  H. 
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Lobdell  V.  LoMell,  36  N.  Y.  327 ;  Story  v.  Con- 
ger, 36  N.  Y.  673;  AUia  v.  Billings,  6  Met. 
415;  Arnold  v.  Richmond  Iron  Works,  1  Gray, 
437;  Gtftson  v.  iSfoper,  6  Gray,  279;  Molton  v. 
Camrouw,  2  Exch*.  500,  in  error,  4  Exch.  18; 
Worrall  v.  i/wnn,  38  N.  Y.  137;  Card  v.  Card, 
39  N.  Y.  317;  Cheio  v.  BJk.  14  Md.  299;  Somers 
V.  Pumphrey,  24  Ind.  231;  Crouse  v.  Holman, 
19  Ind.  30. 

There  is  no  proof  that  Hall  and  Dexter,  or 
Hall  and  Page  ever  met,  or  that  Page  or  Dex- 
ter knew  of  or  suspected  the  insanity  of  Hall ; 
nor  is  there  any  evidence  of  unfairness,  fraud 
or  inadequacy  of  price. 

Y auger  v.  Skinner,  1  McCarter  (N.  J.)  389. 

The  learned  judge  was,  therefore,  wrong  in 
instructing  and  charging  the  jury  that  the 
power  of  attorney  was  absolutely  void. 

See,  in  addition  to  the  authorities  above 
cited,  Breckenridge  v.  Ormshy,  1  J.  J.  Marsh. 
(Ky.)  236;  Fitzgerald  v.  Reed,  9  S.  &  M. 
(Miss.)  94;  Richardson  v.  Strong,  13  Ired.  (N. 
C.  )  106;  Molton  v.  Camroux,  2  Exch.  487,  4 
Exch.  17;  Ingraham  v.  Baldtoin,  9  N.  Y.  45,  9 
Exch.  313;  Baxter  v.  Earl  of  Portsmouth,  5  B. 
&  Cr.  170;  1  Story,  Eq.  Jur.  214,  sec.  228; 
Price  V.  Beningion,  7  Eng.  L.  &  E.,  254 ;  Beav- 
an  ▼.  McDonnell  24  Eng.  L.  &  E.  484,  9  Exch. 
309;  2  Washb.  Real  Est.  558,  pi.  13;  564,  pi. 
21 ;  Creach  v.  Blood,  2  Jones  &  L.  509. 

We  submit  that  the  deed  of  Hall  by  his  at- 
torney was  not  even  voidable.  So  far  as  ap- 
pears, he  had  not  been  placed  under  a  commit- 
tee, nor  had  he  been  pronounced  insane  by  ju- 
dicial decision,  and  imtil  that  is  done,  his  con- 
tracts are  valid,  no  undue  advantage  having 
been  taken  of  him  in  obtaining  the  contracts. 

Sims  V.  McLure,  8  Rich.  Eq.  (S.  C.)  286; 
Uovey  V  Chase,  52  Me.  304;  2  Washb.  Real 
Est.  558,  pi.  15,  and  note  5;  Parker  v.  Davis, 
8  Jones*  L.  (N.  C),  460. 

The  court  erred  in  refusing,  when  the  plain- 
tiffs rested,  to  instruct  the  jury  as  requested 
by  the  defendant's  coimsel,  or,  in  other  words, 
in  refusing  to  nonsuit  the  plaintiffs.  As  the 
case  then  stood,  the  action  was  clearly  barred 
by  lapse  of  time. 

The  rights  of  the  widow  and  children  of 
Hall,  if  they  had  any  rights  in  the  lands  in 

Question,  attached  and  became  perfect  on  the 
eath  of  Hall,  in  September,  1860.    The  stat- 
ute of  limitations  ran  from  that  time. 
Cal.  Stat.,  Act  of  April  22,  1855. 


This  statute,  we  submit,  ran  against  all  t 
plaintiffs,  minors  as  well  as  adults. 

Clarke  v.  Huher,  25  Cal.  593;   Simpson 
Shannon,  3  A.  K.  Marsh.  (Ky.)  462;  WgUs 
Ragland,  I  Swan  (Tcnn.)  501;  Mitchell  v.    He 
ry,  1  Met.  (Ky.)  602;  Walker  v.  Bacon,  32  M 
144;  Richardson  v.  Williamson,  24  Cal.   289. 

If  Hall  had  title  at  all,  he  took  it  under  tl 
grant  of  Dec.  30,  1848,  as  ratified  by  the  Va 
Ness  ordinance,  Avhich  took  effect  Jan.  1,  185 
The  title  was  perfected  by  this  ordinance,  an 
not  by  the  act  of  Congress  of  July  1,  18C< 
That  act  relinquished  and  granted  to  the  cit 
and  its  successors,  all  the  lands  within  the  coi 
porate  limits  of  its  charter  of  1851,  for  th 
uses  and  purposes  specified  in  the  ordinance  c 
said  city — meaning  the  Van  Ness  ordinance. 

See,  13  U.  S.  Stat,  at  L.  333,  335. 

This  takes  us  back  to  the  ordinance  itsel] 
which  recites  that  "the  city  of  San  Franciso 
hereby  relinquishes  and  grants  all  the  right  an 
claim  of  the  city  to  the  lands  within  the  corpc 
rate  limits,  to  the  parties  in  the  actual  posses 
sion  thereof,  by  themselves  or  their  tenants,  oi 
or  before  the  first  day  of  January,  a.  d.  1855 
provided,  that  all  persons  who  hold  title  t< 
lands  within  said  limits  by  virtue  of  any  gran 
made  before  the  7th  day  of  July,  1846,  oi 
grants  to  lots  of  land  lying  east  of  Larkii 
street,  and  northeast  of  Jolmson  street,  niad< 
by  any  ayuntamiento,  town  council  or  alcalde 
of  said  pueblo,  since  that  date  and  before  the 
incorporation  of  the  city  (April  15,  1850) 
.  .  .  and  which,  or  the  material  portion  there- 
of, was  recorded,  etc.,  .  .  .  shall,  for  all  the 
purposes  of  this  ordinance,  be  deemed  to  be  the 
possessors  of  the  land  so  granted."  The  act 
of  Congress,  then,  related  back  to  and  con- 
firmed what  was  before  sought  to  be  obtained 
by  the  ordinance.  It  did  not  give  title,  but 
simply  confirmed  the  title  already  granted  by 
the  ordinance  itself.  It  will  be  seen  that  the 
act  of  1864  does  not  grant  or  relinquish  any 
title  to  individuals,  whether  holding  grants  or 
not,  but  to  the  city.  So  by  the  ordinance  the 
city  grants  its  rights  and  claims,  in  one  case 
to  the  actual  occupants,  and  in  the  other,  to 
parties  holding  recorded  grants.  The  state 
legislature,  March  11,  1858,  ratified  and  con- 
firmed the  action  of  the  city  council,  and  thus 
by  relation  the  title  was  settled  as  of  January 
1,  1855,  or  of  the  date  of  the  grant  to  Hall  in 
December,  1848;  probably  under  the  latter. 


399,  6  Am.  Rep.  533 ;  contra,  Oehrke  v.  State,  13 
Tex.  568 ;  Wyman  v.  Gould,  47  Me.  159 ;  Poole  v. 
Richardson,  3  Mass.  330 ;  Com.  v.  Fairbanks,  2 
Allen,  511  ;  Baxter  v.  Abbott,  7  Gray,  71. 

Medical  men  who  have  no  personal  knowledge  of 
the  facts  may  be  asked  their  opinions  whether  cer- 
tain appearances  detailed  by  other  witnesses  are 
symptoms  of  insanity.  Doe  v.  Reagan,  5  Blackf. 
217,  33  Am.  Dec.  466 ;  Com.  v.  Rogers,  7  Met.  500, 
4  Am.  Dec.  458. 

Medical  expert  may  be  cross-examined  as  to 
whether  he  l)elieves  prisoner  was  able  to  distin- 
guish right  from  wrong.  Clark  v.  State,  12  Ohio, 
483,  40  Am.  Dec.  481. 

Experts  stating  their  opinion  as  to  sanity  should 
state  circumstances  and  symptoms  from  which 
their  opinion  is  drawn.  Ilathorn  v.  King,  8  Mass. 
371,  5  Am.  Dec.  106. 

An  expert  may  testify  directly  to  mental  capacity 
in  either  of  three  ways :  1.  He  may  state  his  opin- 
ion based  upon  personal  knowledge  of  the  person ; 
not  upon  hearsay  nor  upon  conflicting  testimony. 
2.  After  hearing  all  the  testimony  on  the  question, 
if  it  is  not  conflicting  he  may  give  his  opinion  as  to 
the  mental  condition  indicated  by  it     3.  He  may 
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be  asked  what  a  supposed  state  of  facts,  put  to  him 
hypothetically  corresponding  in  details  to  the  facts 
already  in  evidence,  would  indicate  as  to  mental 
condition.  Question  may  have  reference  to  facts 
in  evidence  on  one  side,  or  both,  or  on  each  side 
separately.  Heald  v.  Thing.  45  Me.  396 ;  People  v. 
Sanchez.  22  N.  Y.  147 ;  Bonard's  Will.  16  Abb.  Pr. 
N.  S.  128 ;  People  v.  Lake,  12  N.  Y.  358 ;  Woodbury 
V.  Obear,  7  Gray,  467 ;  Com.  v.  Rogers,  T  Met  500. 

A  non-professional  witness  may  testify  to  facts 
within  his  own  knowledge  and  after  he  has  shown 
means  of  forming  an  Impression,  he  may  be  asked 
the  impression  made  on  his  mind  at  the  time  by  the 
acts  and  declaratious  as  to  mental  soundness.  He 
cannot  express  a  general  opinion  as  to  sanity  nor 
his  opinion  independently  of  stating  facts  and  cir- 
cumstances. Clapp  V.  Fullerton,  34  N.  Y.  190 ; 
Pelamourges  v.  Clark,  9  Iowa.  17 ;  Robinson  v. 
Adams.  62  Me.  369,  16  Am.  Rep.  473;  Cram  v. 
Cram,  33  Vt.  15  ;  Dicken  v.  .Tohnson,  7  Ga.  484 :  De 
Witt  V.  Bailey,  17  N.  Y.  340;  Irish  v.  Smith,  8 
Serg.  &  R.  578 ;  Hickman  v.  State,  38  Tex.  190. 

Opinions  as  to  sanity ;  exhaustive  review — see 
notes  to  Ryder  v.  State,  38  L.  R.  A.  721 ;  Burt  v. 
State,  39  L,  K.  A.  305. 
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See  opinion  of  Mr.  Justice  Field  in  Grisar  v. 
McDowell,  6  Wall.  369,  18  L.  ed.  8G4. 

2.  By  the  acts  of  Hall,  voidable  if  you 
please,  other  parties,  acting  in  good  faith  and 
without  notice  of  any  defect  in  their  title,  had 
acquired  lights  in  the  property,  by  mesne  con- 
veyances from  Hall  himself,  by  his  attorney, 
and  were  in  actual  possession  and  had  made 
valuable  improvements. 

The  grantees  held  actual  possession,  under 
that  conveyance,  down  to  the  commencement  of 
the  action  in  1866,  a  period  of  over  eleven  years. 

Tliis  adverse  possession,  as  against  Hall  or 
those  claiming  under  him,  would  ripen  into  a 
perfect  title  at  the  expiration  of  five  years  from 
the  time  it  commenc^.  Thus  it  will  be  seen 
that  his  right  was  barred  before  his  death. 

At  all  events  the  statute  commenced  to  run 
in  the  spring  of  1855  (act  of  April  11, 1855)  and 
his  death  did  not  suspend  it  as  against  his 
heirs. 

Becker  v.  Van  Yalkcnhurgh,  29  Barb.  319; 
Jackson  v.  Moore,  13  Johns.  513;  McCracken  v. 
San  Francisco,  IG  Cal.  591;  Doswell  v.  De  La 
Lanzo,  20  How.  29,  15  L.  ed.  824 ;  Lea  v.  Copper 
Co.  21  How.  493,  16  L.  ed.  203. 

The  court  erred  in  ruling  and  deciding  that 
the  medical  witnesses,  produced  on  behalf  of 
the  defendant  below,  could  only  give  opinions 
founded  upon  the  testimony  of  plaintiff's  wit- 
nesses. The  witness  was  a  physician  of  long 
practice,  and  health  officer  of  the  Port  of  San 
Francisco,  and  had  carefully  read  all  the  testi- 
mony in  the  case  relating  to  the  sanity  or  in- 
sanity of  Hall.  Tlie  question  put  was:  "From 
the  facts  stated  in  these  depositions  (all  the 
testimony  so  far  was  by  depositions),  and  the 
symptoms  stated,  what,  in  your  opinion,  was 
the  state  of  Jolm  Hall's  mind  December  27, 
1852,  as  to  sanity  or  insanity?"  , 

To  this  the  plaintifTs  objected,  not  that  the 
question  was  incompetent,  but  that  it  was  in- 
competent for  the  witness  to  form  an  opinion 
based  upon  all  the  testimony  touching  the  men- 
tal condition  of  Hall,  given  on  both  sides.  The 
court  sustained  the  objection,  and  confined  the 
witness,  in  making  up  his  opinion,  to  the  evi- 
dence of  insanity  given  by  the  plaintiifTs. 

This,  we  submit  was  error.  It  excluded  from 
the  witness  and  from  the  jury  the  considera- 
tion of  any  of  the  facts  tending  to  prove  sanity 
or  a  lucid  interval,  and  presented  to  their 
minds  only  the  facts  going  to  establish  the  in- 
sanity of 'Hall. 

1  Beck,  Med.  Jur.  (10th  ed.),  772  773;  2  Id. 
017;  Ray  Med.  Jur.  349,  Roscoe,  Crim.  £v. 
(3d  ed.),  170,  and  cases  cited;  Russ.  Cr.,  by 
Grea,  6th  Am.  ed.  924 ;  5  Phill.  £v.,  3d  ed.  924, 
925;  1  Phill.  Ev.  4th  Am.  ed.  778,  779,  1  Greenl. 
£v.  S  440,  and  notes;  People  v.  Lake,  12  N.  Y. 
358. 

We  are  not  obliged  to  consider  whether  the 
question,  as  put,  was  competent  or  incompe- 
tent. The  point  is,  that  the  question,  as 
changed  by  the  court,  compelled  the  witness  to 
base  his  answer  upon  a  part  of  the  testimony 
only,  and  npon  that  part  adduced  to  prove  the 
insanity.  All  qualifying  facts  and  symptoms 
were  thus  wholly  excluded  from  consideration. 

Messrs.  Hall  ifcAllister,  Robert  O.  Pike,  and 
Pkilip  O.  Galpin,  for  defendants  in  error: 

**The  deed  of  a  limatic  is  not  void  at  law, 
but  voidable  only  in  equity,  and  the  same  rule 
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applies  to  a  power  of  attorney.  Proof  of  lunaqy 
not  admissible  in  an  action  of  ejectment.'' 

It  was  argued  below  that,  prior  to  the  issuing 
of  a  commission  de  lunatico,  the  acts  of  a  luna- 
tic Avcrc  binding  upon  him,  but  after  that  they 
were  not. 

It  may  be  sufficient  to  observe  that  the  com- 
mission has  no  effect  whatever  to  render  the 
nindmnn  more  insane  than  he  was  before.  And 
it  is  his  insanity  that  renders  the  act  void.  Tlie 
commissions  may  be  prima  facie  evidence  of 
madness  sufficient  to  put  one  dealing  with  a 
lunatic  on  his  guard,  and  it  might  well  be  held 
that  a  commission  issued  was  notice  to  all  the 
world,  and  thereafter  every  act  of  a  lunatic 
was  void. 

If  a  man  has  no  reason  there  can  be  no  "as- 
sent of  two  or  more  minds,"  which  is  essential 
to  every  contract.  The  act  performed  by  a  per- 
son having  no  reason  is  absolutely  void.  It 
may  not  be  apparent  that  the  act  was  void  un- 
til the  lunacy  is  proved ;  but  when  it  is  proved 
to  have  existed  when  the  act  was  done,  then  the 
act  was  void,  ah  initio. 

It  was  not  voidable  because  the  defendant 
did  not  know  that  it  was  void.  In  other  words, 
the  ignorance  of  the  defendant  that  the  act  was 
void  does  not  change  the  character  of  the  act 
and  make  it  voidable. 

That  a  pow^cr  of  attorney  made  by  a  habitual 
lunatic  is  absolutely  void  has  been  held,  and  I 
have  found  no  case  to  the  contrary. 

If  cases  could  be  shown  in  which  deeds  have 
been  held  not  void,  the  error  arose  from  fol- 
lowing a  mistake  of  Blackstone. 

This  mistake  is  pointed  out  by  Sugden. 

2  Sug.  Pow.,  179;  Thompson  v.  Leach,  5 
Mod.  301;  Comb.  468;  Yates  v.  Boen,  2  Str. 
1104;  Ball  v.  Mannin,  3  Bligh,  N.  R.  1. 

Again ;  there  is  a  distinction  to  be  drawn  be- 
tween a  deed  and  a  power  of  attorney. 

The  contracts  and  deeds  of  infants  are  not 
void,  but  voidable.  If  they  do  not  dissent  with- 
in a  reasonable  time  after  becoming  of  age  the 
deed  cannot  be  avoided;  but  a  warrant  of  at- 
torney has  always  been  held  absolutely  void. 

Laiorence  v.  McArter,  10  Ohio,  37;  Pyle  v. 
Cravens,  4  Litt.  17;  see,  also,  Zouch  v.  Par- 
sons, 3  Burr.  1804;  Thompson  v.  Leach,  3  Mod. 
302. 

The  reason  is  stated  in  1  Am.  L.  Gas.  254, 255. 

A  physician,  having  stated  that  he  had  read 
carefully  all  the  testimony  in  this  case  relating 
to  the  sanity  and  insanity  of  John  Hall,  was 
asked: 

*Troni  the  facts  stated  in  these  depositions 
and  the  symptoms  stated,  what,  in  your  opin- 
ion, was  the  state  of  John  Hall's  mind,  on 
December  27,  1852,  as  to  sanity  or  insanity?" 

Objection  was  taken  to  an  opinion  founded 
upon  the  evidence  for  both  plaintiff  and  defend- 
ant upon  the  patent  ground  that  the  witness 
would  be  usurping  the  province  of  the  jury,  and 
endeavoring  to  forestall  and  determine  the  ver- 
dict. The  testimony  was  excluded  and  the  de- 
fendants excepted. 

The  principle  is  well  settled,  that  a  physician 
might  have  testified  to  his  opinion  upon  a  hypo- 
thetical case,  but  not  upon  the  one  being  tried. 

Sills  V.  Brotcn,  9  C.  &  P.  601 ;  1  Greenl.  Ev. 
§  440. 

The  physicians  offered  by  defendants  did  tes- 
tify for  the  defendants,  and  upon  the  evidence 
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of  plaintiflfs  alone  they  all  swore  that  Hall  was 
Bane  when  he  executed  the  power. 

The  statute  of  limitations  of  1855  was  plead- 
ed, but  beinff  abandoned  below,  no  ruling  upon 
it  was  asked.  The  statute  of  1864  was.  there 
relied  upon.  In  this  court  the  statute  of  1864 
is  in  turn  abandoned,  and  that  of  1855  is  now 
relied  upon. 

The  statute  of  1855  is  inapplicable,  because 
this  case  comes  within  its  exception  or  proviso. 

The  statute  provides  that  "No  action  for  the 
recovery  of  real  property  or  for  the  recovery  of 
the  possession  thereof,  shall  be  maintained,  un- 
less it  appear  that  the  plaintiff,  his  ancestor, 
predecessor  or  grantor  was  seised  or  possessed 
of  the  premises  in  question,  within  five  years 
before  the  commencement  of  such  action;  pro- 
vided, however,  that  an  action  may  be  main- 
tained by  a  party  claiming  such  real  estate, 
or  the  possession  thereof  imder  title  derived 
from  the  Spanish  or  Mexican  governments,  or 
the  authorities  thereof,  if  such  action  be  com- 
menced within  five  years  after  final  confirma- 
tion of  such  title  by  the  United  States  or  its 
l^;ally  constituted  authorities." 

Stat.  Cal.  App.  11,  1855,  109;  Hittel,  Dig. 
Stat.  §  4348,  n. 

The  title  of  John  Hall  was  derived  from  the 
Mexican  or  Spanish  government,  through  a 
grant  from  the  pueblo  of  San  Francisco. 

^*The  language  of  the  proviso  clearly  covers 
eyery  case,  of  title  derived  from  the  Spanish 
or  Mexican  governments  then  (1856)  existing 
in  contemplation  of  law.  There  is  no  room  for 
supposing  that  any  class  of  cases  was  omitted, 
to  be  provided  for  in  some  other  section." 

Biohardaon  v.  Williamsonf  24  Cal.  300. 

*'The  exception  applies  in  cases  in  which  the 
defendant  claims  under  the  same  grant,  and 
does  not  contest  the  validity  of  the  Spanish  or 
Mexican  title."    Id.  pp.  304,  305. 

That  the  title  of  the  pueblo  of  San  Francisco, 
under  which  the  plaintiffs  below  claimed,  is  de- 
rived from  the  Spanish  or  Mexican  govern- 
ments, is  no  longer  an  open  question. 

Toumaend  v.  Greely,  5  Wall.  353,  18  L.  ed. 
548;  see,  also,  decree  of  confirmation  of  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  California  in  case  of  U,  8,  v.  San  Fran- 
oiaoo,  dated  May  18,  1865 ;  Griaar  v.  MoDowelh 
6  Wall.  363,  18  L.  ed.  863;  act  of  Cong.  Mar. 
6,  1866. 

That  the  title  of  the  city  was  not  confirmed 
until  1865  by  the  circuit  court,  or  perhaps  im- 
til  1866  by  act  of  Congress,  was  proved  on  the 
trial. 

See  Davis  v.  Davis,  26  Cal.  45. 

The  action  was  brought  within  five  years 
after  such  confirmation,  and  the  statute  of  1855 
is  no  bar. 

Again ;  so  far  as  the  record  shows,  the  court 
below  may  have  instructed  the  jury  that  the 
statute  of  1856  did  apply,  if  there  was  an  ad- 
verse possession  by  aefendants  for  five  years 
preeedmg  suit  brought. 

The  jury  may  have  concluded  that  the  plain- 
till*s  ancestor,  predecessor  or  grantors  had  an 
actual  possession  within  five  years  before  bring- 
ing the  action,  and  so  the  statute  did  not  ap- 
ply. This  the  jury  had  a  right  to  find ;  and  as 
the  evidence  on  this  point  is  not  all  here,  this 
oourt  cannot  reverse  because  the  verdict  was 
contrary  to  the  weight  of  evidence. 
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There  can  be  no  power  of  attorney  executes 
without  reason,  for  the  authority  delegated  i 
an  authority  to  contract  and  to  convey,  and  a 
he  who  has  no  reason  can  neither  contract  no 
convey,  he  can  delegate  no  such  power.  Qu 
facit  per  alium,  faoit  per  se,  but  he  who  by  him 
self  cannot  do  a  certain  act,  cannot  do  it  b; 
another. 

There  can  be  no  contract,  except  there  is  ftx 
assent  of  two  or  more  minds  to  do  or  not  to  di 
a  particular  thing.  A  "non  compos  mentis,' 
within  the  legal  acceptation  of  the  words,  hai 
no  mind,  and  it  is  as  impossible  for  an  expresi 
contract  to  exist  between  such  an  one  and  s 
person  having  reason,  as  between  a  brute  anci 
a  man. 

Osterhout  v.  Shoemaker,  cited  in  a  note  tc 
Blanchard  v.  Trestle,  3  Den.  37. 

A  lunatic  is  not  amenable  to  the  criminal 
law,  for,  as  he  has  no  reason,  the  criminal  law 
does  not  apply  to  him. 

The  principle  for  which  we  contend,  tnir..* 
that  the  acts  of  a  limatic  are  absolutely  void, 
is  attested  by  all  the  decisions  of  the  English 
and  American  courts,  until  within  a  compara- 
tively recent  period.  That  a  man  presupposed 
to  have  no  reason  can  perform  reasoning  acts 
is  a  discovery  of  very  modem  date. 

The  earlier  English  lawyers,  who  trusted 
more  to  logic  than  to  cases,  made  no  such  mis- 
take. Consider  the  reasoning  of  the  court  in 
Beverley's  Case,  4  Coke,  124. 

It  desired  to  make  the  act  of  the  lunatic  bind- 
ing; but,  instead  of  adopting  the  modem  im- 
provement ''That  a  lunatic  could  and  did  bind 
himself  by  the  exercise  of  a  reason  which  he  did 
not  have,"  the  court  held,  in  effect,  that  al- 
though the  act  of  the  lunatic  was  void  in  its 
operation,  for  want  of  reason  to  make  it,  yet, 
as  it  was  a  principle  of  the  English  law,  that  a 
man  should  not  stultify  himself,  the  lunatio 
was  estopped  from  proving  his  lunacy.  The  ex- 
istence of  the  maxim  being  conceded,  the  logic 
was  faultless. 

There  is  a  class  of  cases  frequently  cited  as 
against  our  position  which  may  properly  be 
considered  and  disposed  of  here.  They  are  such 
as  Jackson  v.  Oumaer,  2  Cow.  552;  Ingraham 
V.  Baldwin,  12  Barb.  9 ;  8.  C,  9  N.  Y.  45. 

These  are  suits  brought  upon  a  title  to  real 
estate  or  personal  property,  derived  from  a  lu- 
natic, and  the  defendant  has  set  up  the  lunacy 
to  defeat  the  title,  claiming  that,  as  the  act  of 
the  lunatic  was  void,  no  title  passed,  and  the 
plaintiff  could  not  recover.  Courts  have  seen 
the  injustice  of  allowing  the  plaintiff's  just 
claim  to  be  so  defeated  and,  at  the  same  time, 
have  thought  that,  if  they  held  the  conveyance 
or  contract  void,  such  would  be  the  result;  and 
so,  to  escape  a  dilemma,  more  apparent  than 
real,  they  have  said  the  conveyance  was  void- 
able only.    Whereas,  had  they  said:  "Lunacy 
is  a  privilege,  personal  to  the  lunatic  and  his 
representatives,  and  given  for  his  and  their 
protection;  and,  whether  he  was  a  limatic  or 
not,  is  of  no  concern  to  the  defendant,  as  he  is 
estopped    from    proving    lunacy,"    the    cases 
would  not  only  have  been  decided  according  to 
law,  but  also  according  to  logic. 

Burke  v.  Allen,  9  Fost.  107. 

There  are  other  classes  of  cases  where  courts  . 
have  said  that  contracts  of  lunatics  were  voida- 
ble. They  are  of  three  kinds :  1.  Where  lunatics 
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have  purchased  necessaries;  or  2.  Where  they 
hare  entered  into  contracts  which,  in  good 
faith,  they  ought  to  be  compelled  to  perform, 
because  they  received  the  consideration;  or,  3. 
Where  it  is  for  their  interest  to  have  contracts 
which  they  have  made,  specifically  executed 
and  the  defendants  have  refused  to  perform. 

Bagster  v.  Earl  of  Portsmouth,  7  Dowl.  k 
Ryl.  618;  Pearl  v.  IfcDoioeU,  3  J.  J.  Marsh.  602, 
are  fair  specimens  of  the  cases  of  the  first  class. 

I  have  not  found  any  cases  of  the  second  and 
third  classes ;  but  if  such  exist,  they  do  not,  of 
necessity,  determine  that  the  conveyance  of  a 
lunatic  has  in  its  own  nature  any  operative 
effect,  because  they  could  be  decided  on  the 
ground  stated.     . 

On  principle,  all  conveyances,  deeds  and  con- 
tracts of  a  lunatic  are«  in  their  nature,  abso- 
lutely void  and  not  susceptible  of  ratification, 
because  the  lunatic  had  no  reason  with  which 
to  make  them;  but,  in  consequence  of  the  pre- 
sumption of  sanity,  all  conveyances,  deeds  and 
contracts  are  presumed  valid ;  and  where  courts 
consider  it  for  the  benefit  of  the  lunatic,  they 
make  use  of  the  law  of  estoppel,  to  prevent  him, 
and  also  to  prevent  others,  from  proving  that 
these  prima  facie  valid  instruments  were,  from 
their  nature,  void. 

In  the  earlier  periods  of  the  English  common 
law,  all  conveyances  were  divided  into  two  gen- 
eral classes: 

1.  Those  which  take  effect  from  delivery 
made  jiropriis  manihuBf  such  as  feoffments  with 
liberty  of  seisin. 

2.  All  other  conveyances,  such  as  surrenders, 
grants,  deeds,  powers  of  attorney,  etc. 

In 'the  time  of  Beverley's  Case,  4  Coke.  124, 
whatever  was  the  form  of  the  conveyance, 
whetber  by  feoffment,  by  grant,  or  under  a 
poiver  of  attorney,  it  was  conclusive  upon  the 
lunatic,  by  reason  of  that  law  of  estoppel  which 
prevented  his  proving  his  own  lunacy;  the  max- 
im was  that  "No  nuin  should  be  allowed  to 
stultify  himself." 

Subsequently,  the  law  was  so  modified  that 
lunatics  were  permitted  to  plead  and  prove  their 
lunacy;  and  a  common-law  writ  was  allowed 
them,  by  which  to  recover  their  estates,  known 
as  the  writ  *'Dum  fuit  non  oompoa  mentis" 

See,  Fitzherbert,  De  natura  Brevium,  202,  f. 

The  leading  case  is  that  of  Thompson  v. 
Leaeh,  Garth.  .435. 

Yates  V.  Boon,  2  Str.  1 104,  was  an  action  of 
debt  on  articles;  the  plea  was  non  est  factum; 
lunacy  was  offered  in  evidence.  If  these  arti- 
cles had  been  voidable,  it  would  have  been  nec- 
essary to  plead  lunacy  specially;  but  if  void, 
lunacy  was  competent  under  the  plea.  The  Chief 
Justice  was  at  first  inclined  to  exclude  it;  but, 
upon  consideration  of  Thompson  v.  Leach, 
Garth.  435,  and  Smith  v.  Carr,  Hard.  308,  he 
admitted  the  evidence,  and  the  plaintiff  was  de- 
fected. 

1  Ch.  PL  470-474;  Cole  v.  Bobbins,  Bull.  N. 
P.  172;  Cole  v.  Delaum,  3  Keb.  228;  Gilbert, 
Law  of  Ev.  165;  12  Vin.  Abr.  151;  Zouoh  v. 
Parsons,  3  Burr.  1805. 

The  case  of  BaU  v.  Mannin,  House  of  Lords 
in  1820.  1  Dow.  ft  CI.  380,  afiirms  the  doctrine 
of  Thompson  v.  Leach,  Carth.  436. 

Some  American  judges  not  having  access  to 
.  the  English  reports,  and  relying  upon  the  au^ 
thority  of  Blackstone's  great  name,  have  b^n 
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led  astray.  Others  have  decided  contrary  to 
his  authority. 

Thus,  in  the  Matter  of  DeSilver,  5  Rawle^ 
112,  Ch.  J.  Gibson  says:  'The  authorities  dis- 
tinctljr  show  that  the  feoffment  and  livery  of  s 
lunatic  or  madman  are  not  void,  but  voidable, 
etc.  The  defect  in  the  argument  is  that  it  fails 
to  prove  that  a  deed  of  bargain  aqd  sale,  by 
which  he  holds,  is  equivalent  in  all  respects  to  a 
feoffment,  etc.  At  common  law  the  feoffment  of 
a  madman,  as  shown  upon  the  argument,  is 
only  voidable,  but  his  deed  is  absolutely  void." 

Rogers  v.  Walker,  6  Pa.  371,  was  an  action 
of  ejectment  by  a  lunatic.  Ch.  J.  Gibson  says : 
"The  direction  that  the  plaintiff  might  recover 
back  the  land  conveyed  bv  her  when  insane, 
without  restoring  the  purchase  money,  or  com* 
pensating  the  defendants  for  improvements,  was 
entirely  proper.  Since  the  time  of  Thompson  v. 
Leach,  Carth,  435,  2  Salk.  427,  it  has  been  held 
that  a  lunatic's  conveyance,  executed  by  sealing 
and  delivery  of  it  only,  is  absolutely  void  as  to 
third  parties,  and  why  not  as  to  the  grantor  f ' 

Mr.  Justice  Btroni;  delivered  the  opinion  of 
the  court: 

The  prominent  question  in  this  case  is  wheth- 
er a  power  of  attorney  executed  by  a  lunatic  is 
void,  or  whether  it  is  only  voidable.  The  cir- 
cuit court  instructed  the  jury  that  a  lunatic  oV 
insane  person,  being  of  unsound  mind,  is  inca- 
pable 01  executing  a  contract,  deed,  power  of  at- 
torney, or  other  Instrument  requiring  volition 
and  understanding,  and  that  a  power  of  attor- 
ney executed  by  an  insane  person,  or  one  of  un- 
sound mind,  is  absolutely  void.  To  this  in- 
struction the  defendant  below  excepted,  and  he 
has  now  assigned  it  for  error. 

Looking  at  the  subject  in  the  light  of  reason, 
it  is  difiicult  to  perceive  how  one  incapable  of 
understanding  and  of  acting  in  the  ordinary  af- 
fairs of  life,  can  make  an  instrument,  the  efflca* 
cy  of  which  consists  in  the  fact  that  it  expresses 
his  intention,  or  more  properly,  his  mental  con- 
clusions. The  fundamental  idea  of  a  contract 
is  that  it  requires  the  assent  of  two  minds.  But 
a  lunatic,  or  .a  person  non  compos  mentis,  has 
nothinff  which  the  law  recognizes  as  a  mind,  and 
it  would  seem,  therefore,  upon  principle,  that 
he  cannot  make  a  contract  which  may  have  any 
efficacy  as  such.  He  is  not  amenable  to  the  crim- 
inal laws,  because  he  is  incapable  of  discrimi- 
nating  between  that  which  is  right  and  that 
which  is  wrong.  The  government  does  not  hold 
him  responsible  for  acts  injurious  to  itself. 
Why,  then,  should  one  who  has  obtained  from 
him  that  which  purports  to  be  a  contract,  be 
permitted  to  hold  him  bound  by  its  provisions, 
even  until  he*may  chose  to  avoid  it  f  If  this  [  *  2 1 
may  be,  efficacy  is  given  to  a  form  to  which 
there  has  been  no  mental  assent.  A  contract  is 
made  without  any  agreement  of  minds.  And  as 
it  plainly  requires  the  possession  and  exercise 
of  reason  quite  as  much  to  avoid  a  contract  as 
to  make  it,  'the  contract  of  a  person  without 
mind  has  the  same  effect  as  it  would  have,  had 
he  been  in  full  possession  of  ordinary  under- 
standing. While  he  continues  insane  he  cannot 
avoid  it;  and  if,  therefore,  it  is  operative  until 
avoided,  the  law  affords  a  lunatic  no  protection 
against  himself.  Yet  a  lunatic,  equally  with  an 
infant,  is  confessedly  under  the  protection  of 
courts  of  law  as  wejl  as  courts  of  equity.    TH*» 
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contracts  of  the  latter,  it  is  true,  are  generally 
held  to  be  only  voidable  (his  power  of  attorney 
being  an  exception) .  Unlike  a  lunatic,  he  is  nol 
destitute  of  reason.  He  has  mind,  but  it  is  im 
mature,  insuflicient  to  justify  his  assuming  a 
binding  obligation.  And  he  may  deny  or  avoid 
his  contract  at  any  time,  either  during  his 
minority  or  after  he  comes  of  age.  This  is  for 
him  a  sufficient  protection.  But  as  a  lunatic 
cannot  avoid  a  contract,  for  want  of  mental 
capacity,  he  has  no  protection  if  his  contract 
is  only  voidable. 

It  must  be  admitted,  however,  that  there  are 
decisions  which  have  treated  deeds  and  convey- 
ances of  idiots  and  lunatics  as  merely  voidable, 
and  not  void.  In  Beverley's  Case,  4  Co.  123,  b, 
which  was  a  bill  for  relief  against  a  bond  made 
by  Snow,  a  lunatic,  it  was  resolved  that  every 
deed,  feoffment,  or  grant,  which  any  man  "non 
compos  mentis"  makes,  is  avoidable,  and  yet 
shall  not  be  avoided  by  himself,  because  it  is  a 
maxim  of  law  that  no  man  of  full  age  shall  be, 
in  any  plea  to  be  pleaded  by  him,  received  by 
the  law  to  stultify  himself  and  disable  his  own 
person.  A  second  reason  given  for  the  rule  was, 
**because  when  he  recovers  his  memory  he  can- 
not know  what  he  did  when  he  was  non  compos 
mentis."  Neither  of  these  reasons  are  now  ac- 
cepted, and  the  maxim  no  longer  exists.  There 
were  other  things  ruled  in  Beverley's  CcLse, 
among  which  were  these:  that  the  disability  of 
22*]  a  lunatic  is  *personal,  extending  only  to 
the  party  himself,  except  that  it  extends  to 
|>rivies  in  tenure,  as  lord  by  escheat,  and  privies 
in  estate,  as  tenant  in  tail ;  but  that  privies  in 
blood,  as  heirs,  or  privies  in  representation,  as 
executors  or  administrators,  might  show  the 
disability  of  the  ancestor,  or  testator,  or  intes- 
tate. It  was  also  resolved  that  acts  done  in  a 
court  of  record  were  not  avoidable  even  in 
equity.  Lord  Coke,  in  commenting  on  the  case, 
remarked  that  "As  to  others  there  is  a  great 
difference  between  an  estate  made  in  person 
and  bj'  attorney;  for  if  an  idiot,  or  non  compos 
mentis,  makes  a  feoffment  in  fee  in  person,  and 
dies,  his  heir  within  age,  he  shall  not  be  in 
ward,  or  if  he  dies  without  heir  the  land  shall 
not  escheat;  .  .  .  but  if  the  feoffment  is 
made  by  letter  of  attorney,  although  the  f coffer 
shall  never  avoid  it,  yet  after  his  death,  as  to 
all  others,  in  judgment  of  law,  the  estate  is 
void,  and,  therefore,  in  such  case;  if  his  heir  is 
within  age,  he  shall  be  in  ward;  or,  if  he  dies 
without  heir,  the  land  shall  escheat."  Such 
also  is  the  rule  as  stated  in  Fitzherbert's  Nat. 
Bre.f  202,  c.  This  is  plainly  a  recognition  of  the 
principle  that  the  letter  of  attorney  of  an  idiot 
or  lunatic  is  void,  though  he  may  not  be  per- 
mitted himself  to  assert  its  nullity.  His  heir, 
and  all  others,  may.  The  doctrine  is  also  as- 
serted that  as  against  the  heirs  of  a  lunatic  his 
deed  is  invalid,  and  this,  we  think,  has  been 
steadily  maintained  in  England. 

In  Thompson  v.  Leach,  reported  in  Carthew, 
438,  408,  and  in  Comberbach,  211,  235,  a  clear 
distinction  was  taken  between  the  feoffment  of 
a  lunatic  taking  effect  by  livery  of  seisin,  and 
his  deed  of  bargain  and  sale,  his  surrender  or 
grant.  The  former  was  held  to  be  voidable  only 
because  of  the  solemnity  of  the  livery,  while  the 
latter  were  held  to  be  void.  The  case  was  eject- 
ment brought  by  a  lunatic's  heirs,  and  the  con- 
trolling question  was  >vhether  his  deed  was  only 
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voidable,  or  whether  it  was  absolutely  void.  Th 
^antor  had  a  life  estate  upon  which  were  d< 
pendent  contingent  remainders,  and  he  ina.de  i 
deed  of  surrender.  If  his  deed  was  at  any  tini 
effective  before  the  contingency  happened,  i 
23*]  merged  *the  tenancy  for  life,  and  dc 
stroyed  the  contingent  remainders,  and  thougl 
the  deed  might  afterwards  be  avoided  by  anj 
means  in  law,  yet  the  contingent  remainders 
being  once  extinct,  could  not  be  revived  by  anj 
matter  ew  post  facto.  It  was  necessary,  there 
fore,  to  determine  whether  the  deed  was  a  nnl 
lity  or  whether  it  was  good  until  avoided.  Tin 
court  resolved  that  the  deed  was  void,  ab  initio 
because  of  the  grantor's  limacy.  It  was  saic 
that  "there  is  a  difference  between  a  feoffmenl 
and  livery  made  propriis  manibus  of  an  infant 
and  the  bare  execution  of  a  deed  by  sealing^  and 
delivery  thereof,  as  in  cases  of  grants,  surrend 
ers,  releases,  etc.,  which  have  their  strengtli 
only  by  executing  them,  and  in  which  the  form- 
Orlity  of  livery  of  seisin  is  not  so  much  regarded 
in  the  law,  and,  therefore,  the  feoffment  is  not 
void,  but  voidable;  but  surrenders,  grants,  etc., 
of  an  idiot  are  void  ab  initio."  The  case  is  a 
leading  \>ne,  and  it  is  in  some  respects  more 
fully  reported  in  3  Salk.  300.  There  it  appears 
not  only  that  the  distinction  mentioned  is  rec- 
ognized, but  that  Holt,  Ch.  J.,  declared  the  deed 
of  a  person  non  compos  mentis  to  be  void ;  that 
if  he  grants  a  rent,  and  the  grantee  distrains 
for  arrears,  he  may  bring  trespass;  that  his 
letter  of  attorney,  or  his  bond,  are  void,  be- 
cause, as  he  stated,  the  law  had  appointed  no* 
act  to  be  done  for  avoiding  them.  2  Vent.  198. 
Thompson  v.  Lea^h  has  never  been  disturbed, 
and,  so  far  as  we  know,  has  never  been  doubted. 
It  was  followed  by  the  case  of  Yates  v.  Boen,  in 
2  Strange,  1104,  which  was  an  action  of  debt 
upon  articles.  The  defendant  pleaded  "non  est 
factum"  and  offered  to  give  lunacy  in  evidence. 
Upon  the  authority  of  Thompson  v.  Leach,  and 
Smith  V.  Carr,  decided  in  1728,  the  evidence 
was  received. 

The  doctrine  of  Thompson  v.  Leach  was  as- 
serted also  in  Ball  v.  Mannin,  1  Dow  &  Clark, 
380,  decided  in  the  House  of  Lords  in  1829.    In 
that  case  the  sole  question  presented  was,  by 
agreement  of  counsel,  whether  the  deed  of  a 
person  non  compos  mentis  was  invalid  at  law. 
In  the  inferior  court  the  judge  had  charged  the 
jury  *that  "to  constitute  such  ivisound-  [*24 
iiess  of  mind  as  should  avqid  a  deed  at  law, 
the  person  executing  such  deed  must  be  incapa- 
ble of  understanding  and  acting  in  the  ordinary 
affairs  of  life,"  and  refused  to  charge  that  the 
unsoundness  of  mind  must  amount  to  idiocy. 
The   ruling  was   sustained   bj'   the   Court   of 
King's  Bench  in  Ireland  and,  on  writ  of  error, 
by  the  Exchequer  Chamber.    The  case  was  thei» 
removed  to  the  House  of  Lords,  and  the  judg- 
ment was  affirmed.   It  is,  therefore,  the  settled 
law  of  Fngland,  and  it  has  been  since  the  deci- 
sion in  Thompson  v.  Leach,  that  while  the  feoff- 
ment of  an  idiot,  or  lunatic,  is  only  voidable, 
his  deed,  and  especially  his  power  of  attorney^ 
are  wholly  void.   And  now  by  act  of  Parliament, 
7th  and  8th  Vict.  chap.  76,  sec.  7,  his  convey- 
ance by  feoffment,  or  other  assurance,  is  placed 
on  the  same  footing  with  his  release  or  grant. 

Sir  William  Blackstone,  it  is  true,  appears  to 
have     overlooked     the     distinction     made    in  . 
Thompson  v.  Leach;  and  in  his  Commentariea 
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(Book  2,  p.  291),  while  aclniitiing  that  the  law 
was  otherwise  prior  to  the  reign  of  Henry  VI., 
asserted  the  doctrine  that  the  conveyances  of 
idiots  and  persons  of  non-sane  memory,  as  well 
as  of  infanta  and  persons  under  duress,  are 
voidable,  but  not  actually  void.  But  Sir  Ed- 
ward Sugden  (1  Sugd.  Powers,  179;  Shelf.  Lu- 
natics, 257-259)  notices  this  statement  with 
disapproval.  His  remarks  are  as  follows: 
'Hi^hen  Beverley's  Case  was  decided  it  was  hold- 
en  that  deeds  executed  by  lunatics  were  void- 
able only,  but  not  actually  void,  and  therefore 
they  eould  only  be  set  aside  by  special  pleading, 
and  by  the  rule  of  law  the  party  could  not 
stultify  himself.  And  Mr.  Justice  Blackstone, 
following  the  old  rule,  has  laid  down  that  deeds 
of  lunatics  are  avoidable  only,  and  not  actually 
void.  But  in  Thompson  v.  Leaoh  the  distinc- 
tion was  solemnly  established  that  a  feoffment 
with  livery  of  seisin  of  a  lunatic,  because  of 
the  solemnity  of  the  livery,  was  voidable  only; 
but  that  a  bargain  and  sale,  or  surrender,  etc., 
was  actually  void.  This,  therefore,  was  the 
ground  of  the  decision  in  Yates  v.  Boen.  When 
25*]  the  Chief  Justice  remembered  that  an 
innocent  conveyance,  or  a  deed,  by  a  lunatic, 
was  merely  void,  he  instantly  said,  that  non 
est  factum  might  be  pleaded  to  it  and  the 
special  matter  be  given  in  evidence." 

In  tliis  country  there  has  been  inconsistency 
of  decision.  Some  courts  have  followed  Mr. 
Justice  Blackstone,  and  Beverley's  Case,  with- 
out noticing  the  distinction  made  in  Leach  v. 
Thompson,  Yates  v.  Hoen,  and  other  English 
cases.  Such  are  the  decisions  cited  from  New 
York,  beginning  with  Jaclcson  v.  Oumaer,  2 
Cow.  552,  and  those  relied  upon  made  in  other 
states.  Nowhere,  however,  is  it  held  that  the 
power  of  attorney  of  a  lunatic,  or  any  deed  of 
his  which  delegates  authority  but  conveys  no 
interest,  is  not  wholly  void.  And  in  Estate  of 
Sarah  De  Silver,  5  Ilawle,  lU^  it  was  directly 
ruled  that  a  limatic's  deed  of  bargain  and  sale 
Lb  absolutely  null  and  void,  and  the  distinction 
between  his  feoffment  and  his  deed  was  recog- 
nized. So,  also,  in  Rogers  v.  Walker,  6  Pa.  St. 
371,  which  was  an  ejectment  by  a  lunatic,  it 
was  held  that  a  purchaser  from  her  had  no 
equity  to  be  reimbursed  his  purchase  money,  or 
the  cost  of  improvements,  and  Chief  Justice 
Gibson  said :  "Since  the  time  of  Thompson  v. 
Leoch,  Carth.  438-468,  it  has  been  held  that  a 
lunatic's  conveyance  executed  by  sealing  and 
delivery  only  is  absolutely  void  as  to  third 
parties  ^nd  why  not  void  as  to  the  ^antor? 
It  was  said  to  be  so  for  the  very  unphilosophi- 
cal  reason,  that  the  law  does  not  allow  him  to 
stultify  himself — ^an  early  absurdity  of  the 
common  law,  which  was  exploded  with  us  by 
BtMeU  V.  Chancellor,  5  Whart.  371." 

The  doctrine  that  a  limatic's  power  of  attor- 
ney' is  void  finds  confirmation  m  the  analogy 
there  is  between  the  situation  and  acts  of  in- 
fants and  lunatics.  Both  such  classes  of  per- 
sons are  regarded  as  under  the  protection  of 
the  law.  But,  as  already  remarked,  a  lunatic 
needs  more  protection  than  a  minor.  The  latter 
is  presumed  to  lack  sutticient  discretion.  Rea- 
son is  wanting  in  degree.  With  a  lunatic  it  is 
wanting  altogether.  Yet  it  is  universally  held, 
as  laid  do^^-n  by  Lord  Mansfield,  in  Zouch  v. 
Parsons,  3  Burr.  1805,  that  deeds  of  an  infant 
86*]  •which  do  not  take  effect  by  delivery  of 


his  hand  (in  which  class  he  places  a  letter  of 
attorney)  are  void.  We  are  not  aware  that  any 
different  rule  exists  in  England  or  in  this 
country.  It  has  repeatedly  been  determined 
that  a  power  of  attorney  made  by  an  infant  is 
void.  Saunderson  v.  Marr,  1  H.  Bl.  76,  2  Lil. 
Abr.  69,  1  Am.  L.  Cas.  248,  249.  So  it  has  been 
decided  in  Ohio  (Ixiwrence^  v.  McArter,  10 
Ohio  37);  in  Kentucky  {Pyle  v.  Craven9,  4 
Litt.  17);  in  Massachusetts  ( WAitn^  v. 
Dutch,  14  Mass.  462);  and  in  New  York 
(Fonda  v.  Van  Home,  15  Wend.  636) .  In  fact 
we  know  no  case  of  authority  in  which  the 
letter  of  attorney  of  either  an  infant  or  a  luna- 
tic has  been  held  merely  voidable. 

It  must,  therefore,  be  concluded  that  the 
circuit  court  was  not  in  error  in  instructing 
the  jury  that  a  power  of  attorney  ex^uted  by 
an  insane  person,  or  one  of  unsound  mind,  is 
absolutely  void. 

This  disposes  of  the  only  serious  question  in 
the  case.  There  are  other  assignments  of  error, 
but  they  may  be  dismissed  with  brief  notice. 
Those  which  relate  to  the  admission  or  rejec- 
tion of  evidence  are  clearly  without  merit.  The 
only  one  which  has  any  plausibility,  and  which 
needs  particular  notice,  is  that  which  com- 
plains of  the  refusal  of  the  court  to  permit  a 
medical  witness  to  give  his  opinion  respecting 
the  sanity  of  John  Hall  at  the  time  when  he 
signed  the  power  of  attorney,  basing  his  opin- 
ion upon  the  facts  and  symptoms  stated  in  the 
depositions  read  at  the  trial.  The  witness  Wa», 
however,  allowed  to  give  his  opinion  upon  the 
testimony  adduced  by  the  plaintiffs.  The  rec- 
ord does  not  show  fully  what  were  the  facts 
stated  in  the  depositions,  nor  whether  they 
were  •  established  by  imcontradieted  evidence. 
It  may  be,  therefore,  that  by  the  form  in  which 
the  question  was  put,  the  witness  was  required 
not  merely  to  give  his  opinion  upon  facts,  but 
to  ascertain  and  determine  wha't  the  facts  were. 
This,  of  course,  was  inadmissible.  The  rule  is, 
as  laid  down  in  Greenleaf's  Evidence,  sec.  440, 
"If  the  facts  are  doubtful  and  remain  to  be 
foimd  by  the  jury,  it  has  been  held  improper  to 
ask  an  expert  who  has  heard  the  evidence  what 
is  his  opinion  *upon  the  case  on  trial;  [*27 
though  he  may  be  asked  his  opinion  upon  a 
similar  case  hypothetically  stated."  (Sills  v 
Broxon,  9  C.  &  P.  601. )  The  question  asked  was ; 
''From  the  facts  stated  in  these  depositions, 
and  the  symptoms  stated,  what,  in  your  opin- 
ion, was  the  state  of  John  Hall's  mind  on  De- 
cember 27,  1852,  as  to  sanity  or  insanity  f  It 
was  to  this  the  plaintiffs  objected.  But  the 
witness  gave  his  opinion,  founded  on  all  the 
testimony  adduced  by  the  plaintiffs  tending  U 
show  insanity,  and  that  opinion  was  that  Hall 
was  capable  of  doing  business  and  of  executing 
a  power  of  attorney.  He  could  have  said  no 
more  had  be  been  allowed  to  consider  the  evi- 
dence given  by  the  defendants  as  well  as  that 
given  by  the  plaintiffs.  The  defendants,  there- 
fore, received  no  possible  injury  from  the  rul- 
ing of  the  court.  Hence  this  assignment  can- 
not be  sustained. 

There  remains  one  other  exceptio|;i  to  be  con- 
sidered, for  the  proper  understanding  of  which 
a  concise  statement  of  the  plaintiff's  title  is 
necessary.  They  claimed  under  a  grant  made 
'  on  DecimUxT  3d,  1848,  from  T.  M.  Leavenworth, 
alcalde  of  the  dis^tript  of  San  Francisco,  to 
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John  Hall,  their  ancestor.  The  grant  wad  duly 
recorded  prior  to  the  Sd  of  April,  1850,  in  books 
deposited  in  the  depositor's  office.  It  was  for 
a  part  of  the  pueblo  lands  situate  within  the 
corporate  limits  of  the  city  as  defined  in  1851, 
east  of  Larkin  and  north  of  Johnson  street. 
Subsequently,  the  claim  of  San  Francisco  to  her 
pueblo  lands  was  submitted  to  the  United 
States  border. land  commissioners,  and  on  Che 
3d  day  of  October,  1854,  it  was  confirmed.  An 
appeal  was  taken  to  the  district  court,  and 
thence  transferred  to  the  circuit  court,  where, 
on  the  18th  of  May,  1865,  the  claim  of  the  city 
to  the  lands,  including  the  lot  now  in  contro- 
versy, was  confirmed.  And  this  decree  of  the 
circuit  court  was  affirmed  by  this  court,  by  the 
dismissal  of  the  appeal  therefrom,  the  mandate 
having  been  sent  down  and  filed  February  4, 
1867.  On  the  20th  of  June,  1855,  a  city  ordi- 
nance, known  as  the  Van  Ness  ordinance,  was 
passed,  by  which  the  city  relinquished  and 
granted  all  her  right  and  claim  to  the  lands 
within  her  corporate  limits,  as  defined  by  the 
charter  of  1851,  to  the  parties  in  actual  posses- 
sion thereof,  by  themselves  or  tenants,  on  or 
before  January  1,  1855,  provided  such  posses- 
sion was  kept  up  imtil  the  introduction  of  the 
ordinance  into  the  common  councils,  or,  if  in- 
terrupted by  an  intruder,  had  been,  or  might  be 
recovered  by  legal  process.  The  ordinance  also 
declared  that  all  persons  who  held  titles  to 
lands  within  said  charter  limits,  lying  east  of 
Larkin  street  and  northwest  of  Johnson  street, 
bv  virtue  of  any  ^ant  by  any  ayuntamiento, 
toim  council,  or  alcalde  of  the  pueblo.  After 
tue  /tn  ox  July,  1846,  and  before  the  incorpora- 
tion of  the  city,  which  grant,  or  material  por- 
tion of  which,  was  registered  or  recorded  m  a 
11*]  proper  book  of  *records,  deposited  in  the 
office  or  custody  or  control  of  the  recorder  of 
the  county  of .  San  Francisco,  on  or  before 
April  3,  1850,  should,  for  all  purposes  contem- 
plated by  the  ordinance,  be  decreed  to  be  the 
possessors  of  the  land  granted,  although  it 
might  be  in  the  actual  occupancy  of  persons 
holding  the  same  adverse  to  the  grantees.  As 
the  lot  granted  to  Hall  is  within  this  descrip- 
tion, the  ordinance  assured  to  him  whatever 
right  and  title  the  city  then  had,  and  con- 
firmed, so  far  as  the  city  could  confirm  it,  the 
alcalde's  grant. 

Subseouently,  on  the  11th  of  March,  1858, 
the  legislature  of  the  state  passed  an  act  rati- 
fying and  confirming  what  the  city  coimcils 
had  done  by  the  Van  Ness  ordinance,  and  on 
the  Ist  of  July,  1864,  Cong-ess  enacted  that  all 
the  right  and  title  of  the  United  States  to  the 
lands  within  the  corporate  limits  of  the  city  of 
San  Francisco,  as  defined  in  the  act  incorpo- 
rating the  city,  passed  by  the  legislature  of 
California,  April  15,  1851,  were  thereby  relin- 
quished and  granted  to  said  city,  for  tlie  uses 
and  purposes  specified  in  the  ordinance  thereof, 
ratified  by  an  act  of  the  legislature  of  the  state, 
approved  on  11th  of  March,  1858,  excepting, 
however,  from  the  relinquishment  certain  par- 
cels not  included  in  the  grant  to  Hall. 

That  the  grants  and  confirmations  were  ef- 
fectual to  vest  in  Hall  the  title  to  the  land  in 
dispute  admits  of  no  question,  and  it  is  not 
denied  by  the  plaintiff  in  error.  He  claimed 
under  John  Hal].  But  when  this  title  had  been 
given  in  evidence  by  the  plaintiffs  below,  with 
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proof  that  they  were  the  children  and  heirs  i 
Hall,  and  when  they  had  rested  in  chief,  the  d< 
fendants  asked  the  court  to  direct  a  verdict  i 
their  favor  for  the  reason,  among  others,  tha 
imder  the  state  statute  of  March  5,  1864,  i 
was  incumbent  upon  the  plaintiffs,  inasmuc 
as  their  action  had  not  been  commenced  withi 
a  year  after  its  passage,  to  show  an  actual  pos 
session  in  themselves  or  their  ancestors  withii 
five  years  next  before  the  commencement  of  th 
action,  which  they  had  failed  to  do.  Cal.  Stat 
1863-4,  pp.  149  and  435.  The  court  refused  th 
direction,  and  correctly.  At  the  time  whei 
the  request  was  made  it  did  not  appear  that  th< 
actual  possession  of  the  land  had  *nQt  [*2I 
been  enjoyed  by  the  plaintiffs  within  five  yean 
next  before  the  action  was  brought  and,  thei-e 
fore,  thejr  were  presumed  to  have  had  such  pos 
session,  m  the  absence  of  evidence  of  an  adverse 
possession,  and  no  such  evidence  has  beer 
given.  The  9th  section  of  the  act  of  April  22d 
1850,  which  defined  the  time  for  commencing 
civil  actions,  Cal.  Stat.  1850,  p.  343,  expressly 
declares  that  in  every  action  for  the  recovery  oi 
real  property  such  a  presumption  shall  be  made 
in  favor  of  one  establishing  a  legal  title.  In  ad- 
dition to  this  three  of  the  plaintiffs  were 
minors  when  the  title  descended  to  them,  and 
continued  minors  until  within  less  than  five 
years  before  the  suit  was  brought  (Cal.  Stat. 
1834,  p.  435),  and  one  was  a  minor  until  1872. 
The  period  of  their  disability  was,  therefore, 
not  to  be  included  in  the  statutory  period  of 
limitation. 

It  is  probable  that  when  the  request  to  direct 
a  verdict  for  the  defendants  was  made,  the  sup- 
plementary act  of  April  4,  1864,  was  over- 
looked. Certainly  it  has  not  been  argued  here 
that  the  plaintiffs  below  were  affected  by  the 
act  of  March  5th  of  that  year.  But  it  is  claimed 
the  plaintiffs  were  barred  by  the  statute  of 
limitations  of  1855.  That,  however,  is  not  be- 
fore us.  The  circuit  court  was  asked  to  give 
no  instruction  in  regard  to  it,  and  none  was 
given.  Besides,  so  far  as  the  record  exhibits, 
there  was  no  evidence  of  continued  adverse 
possession  during  the  five  years  next  preceding 
the  commencement  of  the  suit. 

There  is  nothing  more  in  the  case  that  re- 
quires particular  notice;  nothing  which  would 
justify  our  awarding  a  new  trial. 

The  judgment  i«,  therefore,  affirmed. 

UNITED  STATES,  Appt.^ 

V, 

THE  BARK  JOHN  GRIFFIN,  James  E.  Ward 

et  al..  Claimants. 

(See  S.  C.  15  Wall.  2}>-34.) 

Prima  facie  case  of  seizure,  tr/icvt  sufficient, 

1.  Under  tbe  act  of  Mar.  2,  1709,  to  regulate  the 
collection  of  duties,  when  a  seizure  for  a  violation 
of  it  is  made  of  a  vessel,  a  prima  facie  case  made 
out  by  the  government  Is  sufficient. 

2.  The  act  throws  the  onus  prohandi  to  rebut 
such  prima  facie  cases  on  the  claimant  of  theresse!. 

[No.  14.] 
Argued  Dec,  5,  1872,^   Decided  Jan.  6,  1873, 

APPEAL   from   the    Circuit    Court  of  the 
United  States  for  the  Eastern  District  of 
New  York. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 
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JfetsTt.  B.  H.  Bristow,  Solicitor  Gen,  and 
O.  H«  Hill,  A€8t.  Atty,  Oen.  for  appellant. 
Mr,  Gl&arles  DoBohne  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  bark  John  Griflto  was  libeled  in  the  dis- 
trict court  for  the  eastern  district  of  New 
York,  on  an  allegation  that  her  officers  had 
aided  in  introducing  cigars  into  New  York  city 
from  Cuba^  in  violation  of  the  revenue  law. 
The  district  court  rendered  a  decree  of  condem- 
nation, which  was  reversed  on  appeal  to  the  cir- 
cuit court,  and  the  United  States,  dissatisfied 
with  the  latter  decree,  appeals  to  this  court. 

There  does  not  seem  to  any  reason  to  doubt 
that  the  cigars  were  brought  into  the  city  from 
Cuba  without  paying  duty,  and  that  this  was 
done  with  intent  to  defraud  the  government. 
And  the  only  question  in  the  case  is  whether 
Downey,  the  master  and  part  owner  of  the 
vessel,  participated  in  this  fraud  by  bringing 
the  cigars  in  his  vessel. 

The  cigars  were  seized  in  a  room  where  thej 
were  stored  in  New  York«  and  the  owner  of  the 
cigars,  John  Albren,  is  the  principal  witness 
for  the  government.  His  testimony,  considered 
briefly,  amounts  to  this :  that,  being  in  Havana 
and  desiring  to  get  a  lot  of  cigars  through  to 
New  York  without  payment  of  duty,  he  met 
in  that  city  Captain  Downey,  whose  vessel.  The 
John  Griffin,  was  then  lying  at  Matanzas,  tak- 
ing in  or  waiting  for  cargo;  that  he  suggested 
the  matter  to  Downey,  who  neither  accepted 
nor  declined;  but  that  a  few  days  afterward  he 
received  a  letter  from  a  carman  at  Matanzas, 
saying,  if  he  would  send  the  cigars  down,  the 
carman  would  see  them  all  right,  which  was 
done.  That,  in  a  very  few  days  after  this,  he 
received  in  Havana  a  letter  which  is  produced 
in  evidence,  and  which  is  given  here  verbatim 
because  of  its  important  Maring  on  the  case: 

"Matanzas,  September  23,  1868. 
"Mr.  John  Albren: 

''Dear  Sir:  Your  twentv-two  boxes,  trunk, 
and  barrel  package,  are  all  on  board  safe.  I 
wish  your  boxes  were  all  hidden,  the  same  as  mv 
ragar  boxes.  They  are  too  easily  distinguished, 
but  I  think  th^  will  be  all  right. 
"Yours  respectfully, 

"W.  Downey." 
Albren  further  testifies  that,  shortly  after 
the  vessel  arrived  in  New  York,  the  cigars  were 
delivered  at  a  place  designated  or  agr^  on  be- 
tween him  and  Downey,  and  that  he  paid 
Down^  over  $3,000  for  his  services  in  the 
matter.  He  mentions  the  place  where  he  met 
and  paid  Downey,  and  states  that  a  man 
named  Morlina  was  present  when  this  payment 
was  made. 

Morlina's  testimony  corroborates  that  of  Al- 
bren aa  to  the  receipt  of  the  money  by  Downey. 
He  says  he  went  with  Albren,  and  was  present 
when  Downey,  whom  he  knew,  and  Albren  met 
on  the  street,  and  retired  to  an  office  in  South 
street;  he  saw  Albren  hand  Captain  Downey  a 
bundle  of  money,  but  did  not  know  how  much. 
It  waa  a  bundle  of  paper  money. 

Upon  the  case  thus  made  out  by  the  govern- 
ment, in  the  absence  of  any  rebutting  evidence, 
no  court  or  jury  could  hesitate  in  finding  that 


ment  of  duty.  The  case  as  thus  made  amounts 
to  something  more  than  the  probable  cause, 
which  by  section  71  of  the  act  of  1799,  throw* 
the  onusprobandi  on  the  claimant  of  the  vessel. 
Stat,  at  L.  678.  It  is  a  clear  prima  facie  case, 
and  both  by  the  statutes  and  the  ordinary  rules 
of  evidence  requires  of  the  claimant  such  tes- 
timony as  shall  satisfactorily  rebut  the  pre- 
sumption of  guilt  which  it  raised. 

The  principal  reliance  of  the  claimants  for 
this  is  upon  the  testimony  of  Downey,  and  upon 
an  eifort  to  impeach  the  character  of  Albren 
for  veracity.  Downey  swears  positively  that 
the  cigars  were  never  on  board  nis  vessel  with 
his  knowledge  or  consent,  and  to  his  belief  that 
they  were  not  there  at  all.  He  admits  an  inter- 
view with  Albren  in  Havana  or  somewhere  else, 
in  regard  to  a  trunk  and  barrel  package.  He 
equivocates  about  the  authorship  of  the  letter 

Sroduced  by  Albren,  and  does  not  venture  to 
eny  that  he  wrote  it.  He  attempts  to  explain 
by  saying  that  it  may  possibly  refer  to  his  hav- 
ing seen  these  things  on  board  another  vessel, 
not  his,  as  a  service  to  Albren,  to  let  him  know 
tbey  were  there,  but  with  no  knowledge  that 
they  were  to  be  landed  without  paying  duty. 
But  he  does  not  speak  of  this  with  certainty. 
Nor  does  he  give  tne  name  of  the  other  vessel 
on  which  he  might  have  seen  the  cigars.  But 
the  whole  of  his  explanation  and  account  of  the 
letter  and  its  purpose  is  vague,  unreasonable, 
and  altogether  unsupported  by  any  other  testi- 
mony or  by  reference  to  anything  which  woifld 
confirm  it.  While  every  word  and  line  of  the 
letter  is  in  exact '  harmony  with  Albren's  ac- 
count of  the  transaction,  and  must  be  regarded 
as  decisive  as  to  the  relative  credibility  of  the 
two  stories  told  by  the  witnesses. 

In  reference  to  the  receipt  of  the  money  also, 
while  Downey  fiatly  denies  it,  and  thus  is  in 
direct  conflict  with  Albren,  the  latter  is  sup- 
ported by  Morlina,  who  tells  a  consistent  story, 
and  whose  veracity  is  unimpeached. 

It  is  not  unimportant  in  this  connection  to 
consider  also  that  Downey  swears  under  the 
influence  of  being  owner  to  the  extent  of  one 
fourth  of  the  vessel,  and  that  the  charge 
againt  which  he  testifies  is  an  implication  of 
bad  faith  in  him,  toward  the  other  joint  own- 
ers, and  a  fraud  and  a  crime  against  the  gov- 
ernment, for  which,  if  guilty,  he  is  liable  to 
severe  punishment. 

The  attempt  to  impeach  Albren's  character 
rests  on  the  testimony  of  four  witnesses.  Two 
of  these  were  parties  to  judicial  proceedings 
alleging  against  them  similar  acts  of  fraud  on 
the  revenue,  and  Albren  had  been,  or  was  ex- 
pected to  be,  a  witness  against  them.  On  the 
other  hand,  several  witnesses  are  called  who 
testify  to  his  general  good  character  for  truth 
and  veracity.  In  this  respect  we  do  not  tbtnk 
he  has  been  successfully  impeached. 

As  to  the  statement  introduced  in  evidence, 
as  taken  down,  in  the  office  of  the  claimants' 
attorney,  purporting  to  be  made  by  Albren, 
though  not  signed  or  sworn  to,  it  seems  to  us 
thathis  own  account  of  it  is  probably  correct, 
namely :  that  it  was  an  attempt  to  commit  him 
before  the  trial  to  a  statement  which  would 
exonerate  Captain  Downey,  and  that  the  of- 
fered bribe  failed,  probably  because  neither 
party  would  trust  the  other  by  signing  the 


Downey  had  been  guilty  of  aiding  in  the  fraud     ^       ^ 

nlent  introduction  of  the  cigars  without  pay-  paper  or  paying  down  the  money  first. 
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SUPBEME  COUBT  OF  THE  UnITKD  StATES. 


Dec.  Teim, 


TFe  think  that  a  case  ia  made  out  against  the 
vessel,  and  that  the  decree  of  the  Circuit  Court 
must  be  reversed,  and  a  judgment  rendered  in 
favor  of  the  United  States  in  that  court. 


E.  TARVER,  Admr.  of  James  E.  Williams, 
Deceased,  Plff,  in  Err.p 

V, 

ELIAS  KEACH  et  al. 

(Bee  8.  C.  16  Wall.  67,  68.) 

State  decision  made  on  principles  of  public 
policy,  not  revieuHihle, 

When  a  decision  holding  a  contract  Toid  is  made 
by  the  highest  court  of  a  state,  npon  the  general 
principles  by  which  courts  determine  that  a  trans- 
action is  good  or  bad,  on  principles  of  public  pol- 
icy, this  court  is  not  authorized  to  review  it. 

Delmas  y.  Ins.  Co.  14  Wall.  661,  20  L.  ed.  75T, 
followed. 

[No.  76.] 
Argued  Dec,  19,  1872,       Decided  Jan.  6, 1875. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Texas. 

Suit  was  brought  by  the  plaintiff  in  error  in 
the  district  court  of  Grimes  county,  Texas,  to 
recover  upon  a  certain  promissory  note.  Judg- 
ment having  been  given  for  the  plaintiff  in  that 
court,  but  revers^,  upon  appeal,  by  the  su- 
preme court  of  the  state,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Mr,  Georgfe  W.  Pasohal  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  in  error. 

68*]  *Mr.  Chief  Justice  Chase  delivered  the 
opinion  of  the  court : 

The  suit  below  was  upon  a  note,  payable  in 
common  currency  circulating  in  the  state  of 
Texas,  at  its  matruity;-that  is,  on  the  27th  day 
of  November,  1863.  This  common  currency  was 
Confederate  notes,  and  the  note  in  question  was 
given  for  the  purchase  of  land. 

The  supreme  court  of  the  state  held  that  it 
was  a  gambling  transaction,  and  dismissed  the 
suit  on  that  ground. 

In  Delmas  v.  Ins.  Co.,  decided  at  last  term 
and  not  yet  reported  [14  Wall.  661,  20  L.  ed. 
757],  we  held  that  when  "a  decision  holding  a 
contract  void  is  made  by  the  highest  court  of  a 
state  upon  the  general  principles  by  which 
courts  determine  that  a  transaction  is  good  or 
bad  on  principles  of  public  policy,  the  decision 
is  one  we  are  not  authorized  to  review."  We 
are  entirely  satisfied  with  that  judgment  and 
with  the  grounds  assigned  for  it,  and  do  not 
think  it  necessary  to  restate  them.  It  follows 
that  the  u?rit  of  error  to  the  Supreme  Court  of 
Tcaoas  must  he  dismissed. 


J.  M.  HUTCHINGS,  Plf,  in  Err., 

V. 

r.  F.  LOW,  H.  W.  Cleveland,  J.  D.  Whitney, 
William  Ashburner,  J.  W.  Raymond,  E.  8. 
Holden,  Alexander  Doering,  George  W. 
Coulter,  and  Galen  W.  Clark,  Commission- 
ers, etc 

(Bee  8.  C.  **Th€  Toaemite  Valley  Case,"  IS  Wail. 

77-94.) 

Public  lands,  when  vested  interest  in,  not  ac- 
quired ^^  pre-emption  rights,  wheti  perfected 


tffect  of  pre-emption  laws  "^  grant  of  To- 
Semite  valley. 

tl.  A  party,  by  settlement  upon  lands  of  the 
United  States,  with  a  declared  intention  to  obtain 
a  title  to  the  same  under  tbe  pre-emption  laws,  does 
not  thereby  acquire  such  a  vested  interest  in  tbe 

8 remises  as  to  deprive  .Congress  of  tbe  power  to 
evest  it  by  a  grant  to  another  party. 

2.  The  power  of  regulation  and  disposition  over 
the  lands  of  the  United  Sutes.  conferred  npon 
Congress  by  the  Constitution,  only  ceasea  linder 
the  pre-emption  laws  when  all  the  preliminary  acts 
prescribed  by  those  laws  for  the  acquisition  of  the 
title,  including  the  payment  of  the  price  of  the 
land,  have  been  performed  by  the  settler.  When 
these  prerequisites  have  been  complied  with,  the 
settler  for  the  first  time  acquires  a  vested  interest 
In  the  premises  occupied  by  him,  of  which  he  can- 
not be  subsequently  deprived.  He  then  Is  entitled 
to  a  certificate  of  entry  from  the  local  land  olllcer. 
and  ultimately  to  a  patent  for  the  land  from  the 
United  States.  Until  such  payment  and  entry,  tbe 
pre-emption  laws  give  to  the  settler  only  a  privi- 
lege of  pre-emption  in  case  the  lands  are  offered 
for  sale  in  the  usual  manner ;  that  is,  the  privilege 
of  purchasing  them,  In  that  event,  in  preference  to 
others. 

3.  The  United  States,  by  the  pre-emption  laws, 
do  not  enter  into  any  contract  with  the  settler,  not 
incur  any  obligation  that  the  land  occupied  by  him 
shall  ever  be  put  up  for  sale.  They  simply  declare 
by  those  laws,  that  in  case  any  of  their  lands  are 
thrown  open  for  sale,  the  privilege  to  purchase 
them  In  limited  quantities,  at  fixed  prices,  shall  be 
first  given  to  parties  who  have  settled  upon  and 
improved  them.  The  legislation  thus  adopted  for 
the  benefit  of  settlers  was  not  Intended  to  deprive 
Congress  of  the  power  to  make  any  other  disposi- 
tion of  the  lands  before  they  are  offered  for  salc^ 
or  to  appropriate  them  to  any  public  use. 

4.  The  case  of  Friable  v.  Whitney,  9  WalL  187, 
17  L.  ed.  668,  affirmed. 

5.  The  case  of  Lytle  v.  Ark.  9  How.  833,  ex- 
plained, and  distinguished  from  the  present  case. 

6.  The  act  of  Congress  of  June  30.  1864,  grant- 
ing the  Yosemite  Valley  and  the  Mariposa  Big 
Tree  Grove  to  the  state  of  California,  passed  tbe 
title  of  those  premises  to  the  states,  subject  to 
the  trusts  specified  therein,  that  they  should  be 
held  for  public  use.  resort  and  recreation*  and  bs 
inalienable  for  all  time. 

[No.  436.] 
Submitted  Dec.  11, 1872,     Decided  Jan.  6, 187S, 

IN  ERROR  to  tbe   Supreme  Court  of  the 
State  of  California. 

The  ca^e  is  fully  stated  by  tbe  court. 

JIfr.  Oeorce  W.  Jnlian,  for  plaintiff  in 
error : 

In  June,  1864,  Congress  granted  to  the  state 
of  California  the  famous  Yosemite  Vall^,  to  I 
be  held  by  the  state  in  perpetual  reservation  as 
a  pleasure  ground  and  place  of  ffeneraJ  resort 
Prior  to  this  grant,  the  plaintiff  in  error  had 
settled  upon  a  tract  of  land  in  the  valley,  being 
a  portion  of  the  grant,  which  he  claimed  under 
the  pre-emption  laws.  The  valley  was  unsor- 
veyed,  but  the  right  of  pre-emption,  by  express 
statutory  provisions,  extends  to  unsurveyed 
lands  (12  Stat,  at  L.  p.  410,  (  7),  and  Hutcb-  ^ 
ings  had  complied  with  the  terms  of  the  pre- 
emption laws,  as  far  as  it  was  possible  to  do 
prior  to  the  survey.  He  had  erected  valuable 
buildings  and  fences,  planted  orchards  and 
vineyards,  and  expended  thousands  of  dollars 
in  improvements,  relying  upon  those  laws  for 
his  protection,  and  confidently  expecting  to  ob- 
tain a  patent  for  his  home  by  a  bona  fide  eom- 
plianoe  with  their  requirements.  The  simple 
question  to  be  decided  is :     Whether  Congress, 

tHeadnotes  by  Mr.  Justice  Fisld. 

Note. — Pre-emption  rights — see  note  to  V,  8.  ▼. 
Fitzgerald.  10  L.  ed.  U.  8.  786»  and  note  to  Oose 
V.  Btuyvesant,  8  L.  R.  A.  161.  ^^  —   - 
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in  granting  the  valley  to  the  state  of  Califor- 
nia, oould  devest  the  right  of  Hatchings  under 
the  pre-emption  laws.  In  other  words,  had 
Hatchings  such  a  vested  ri|^ht  or  interest,  that 
Congress  could  not  devest  it  by  the  grant  of  it 
to  another  part^T 

On  this  question  a  case  directly  in  point,  and 
perhaps  the  strongest  that  can  be  adduced  in 
support  of  the  right  of  pre-emption,  is  that  of 
I^ile  V.  Ark.  0  How.  333. 

In  this  case,  Cloyes,  the  pre-emptor,  selected 
his  claim  under  the  act  of  Congress  of  May  20, 
1^30,  authorizing  and  regulating  pre-emptions. 
A  later  act,  dated  June  15,  1832,  granted 
t0  the  territory  of  Arkansas  one  thousand 
acres,  for  a  courtrhouse  and  jail  at  little  Rock, 
including  the  tract  claimed.  Before  this  grant 
the  pre-emption  right  of  Cloyes  had  accrued 
under  the  act  of  1830,  and  he  had  proved  his 
right,  luid  done  everything  he  could  to  perfect 
it.  The  court  declared  that  "by  this  grant  to 
Arkansas,  Congress  could  not  have  intended  to 
impair  vested  rights.  The  grants  of  the  (me 
thousand  acres  and  of  the  other  tracts  must  be 
so  oonstrued  as  not  to  interfere  with  the  pre- 
emption of  Cloyes."  If  this  is  not  a  case  in 
point  it  would  not  be  easy  to  conceive  one.  If, 
Dj  this  grant  to  Arkansas,  "Congress  could 
not  have  intended  to  impair  vested  rights," 
why  should  such  intention  be  attributed  to 
Googress  in  the  Yoscmite  grant?  If  the  grant 
in  ^e  Arkansas  case  "must  be  so  construed  as 
not  to  interfere  with  the  pre-emption  of 
Cloyes,''  why  should  the  Yosemite  grant  be  so 
oonstrued  as  to  devest  the  pre-emption  of 
Hntchings  f 

This  case  of  Lytle  v.  Ark,  in  referred  to  in 
the  case  of  Barnard  v.  Ashley,  18  How.  43,  15 
L.  ed.  285. 

The  court  says :    "In  LyiU^s  Case  we  declare 
that  the  occupant  was  wrongfully  deprived  of 
his  lawful  rignts  of  entry  under  the  pre-emption 
laws,  and  Uie  title  set  up  under  the  selection  of 
the    governor   of   Arkansas   was   decreed    to 
Clojes,  the  claimant;  this  court  holding  his 
ctalm  to  the  land  to  have  been  a  legal  right  by 
virtue  of  the  occupancy  and  cultivation,  sub- 
ject to  be  defeated  only  by  a  failure  to  perform 
the  conditions  of  making  proof  and  tendering 
the  purchase  money."    This,  it  will  be  seen, 
expressly  deals  with  the  right  of  pre-emption  as 
"a  legal  right,  by  virtue  St  the  occupancy  and 
eultivation"  of  Uie  pre-emptor,  "subject  to  be 
defeated  only  by  a  failure  to  perform  the  con- 
<litloiis  of  making  proof  and  tendering  the  pur- 
diaae  money."    But  if  so,  does  not  the  same 
prineiple  apply  in  the  caseof  Hutchingsf    The 
oooditions  of  occupancy  and  cultivation  he  had 
com  {died  with ;  and  if  he  had  gone  no  ^rther 
It  'Was  because  the  land  was  not  yet  surveyed 
aiKl  tilers  was  no  opportunity.    He  had  done 
All   be  could  do  until  the  government  should 
untie  his  hands.    And  the  court  accordingly 
a^dded :    "The  claim  of  pre-emption  is  not  that 
*flliadowy  thing  which  by  some  it  is  considered 
to  be.     Until  sanctioned  b^  law,  it  has  no  ex- 
Istenee  as  a  substantive  nffht;  but  when  cov- 
ered lor  law,  it  becomes  a  legal  right,  subject 
to  be  defeated  only  by  a  failure  to  perform  the 
eoiulitioDS  annexed  to  it."    If  this  is  true  of 
Clcry^es,  it  must  be  eoually  true  of  Hutchings, 
miti  be  can  only  lose  nis  claim  "by  a  failure  to 
perform  the  conditions  annexed  to  it,"  when 
l5  Wall. 


those  conditions  shall  be  tendered  for  his  per- 
formance, since  the  law  is  no  respecter  of  per- 
sons. In  giving  this  opinion  the  court  well 
says :  "The  adventurous  pioneer,  who  is  found 
in  advance  of  our  settlements,  encounters  many 
hardships  and  not  unfre^quently  dangers  from 
savage  incursions.  He  is  generally  poor,  and 
it  is  fit  that  his  enterprise  should  be  rewarded 
by  the  privilege  of  purchasing  the  favorite  spot 
selected  by  him>  not  to  exceed  one  hundred  and 
sixty  acres.  That  this  is  a  national  policy  is 
shown  by  the  course  of  legislation  for  many 
years."  This  perfectly  expresses  the  spirit  and 
policy  of  the  pre-emption  laws,  as  they  have 
been  understood  by  the  whole  country  until 
quite  recently.  The  pioneer  settler  has  been 
treated  as  a  favorite  of  the  law.  In  further 
discussing  the  principles  involved,  the  court  in 
the  Arkansas  case  says : 

"It  is  a  well  established  principle,  that  when 
an  individual,  in  the  prosecution  of  a  right, 
does  everything  which  the  law  requires  him  to 
do,  and  he  fails  to  obtain  his  right  by  the  mis- 
conduct or  n^lect  of  a  public  officer,  the  law 
will  protect  him.  In  this  case  the  pre-emption 
right  of  Cloyes  having  been  proved,  and  an  of- 
fer to  pay  the  money  for  the  land  claimed  by 
him,  under  the  act  of  1830,  nothing  more  could 
be  done  by  him  and  nothing  more  could  be  re- 
quired of  him  under  that  act.  And  subsequently, 
when  he  paid  the  mon^  to  the  receiver  under 
subsequent  acts,  the  surveys  being  returned,  he 
could  do  nothing  more  than  offer  to  enter  the 
land,  which  the  raster  would  not  permit  him 
to  do.  This  claim  of  pre-emption  stands  before 
us  in  a  light  not  less  favorable  than  it  would 
have  stood  if  Cloyes  or  his  r^resentatives  had 
been  permitted  by  the  land  officers  to  do  what, 
in  this  respect,  was  offered  to  be  done." 

In  this  language  it  is  easy  to  see  the  substan- 
tial analog  between  the  case  of  Cloyes  and  that 
of  Hutchings.  Cloyes  was  held  excused  upon 
the  ground  that  he  had  done  evenrthing  in  his 
power  to  perfect  his  claim;  Hutchings  did  the 
same. 

I  have  dwelt  on  this  particular  case  of  Lytle 
V.  Arkanaae,  not  onlv  because  the  principles 
laid  down  in  it  settled  the  case  under  consider- 
ation in  favor  of  Hutchings,  but  because  it  sus- 
tains the  true  land  policy  of  the  nation,  as  uni- 
versally understood,  until  within  a  very  recent 
period.  It  strikes  the  k^-note  of  that  policy, 
and  appeals  both  to  the  common  sense  and  the 
sense  of  justice  of  the  people. 

As  additional  authorities,  I  refer  to  The  U, 
S.  V.  Fitzgerald,  15  Pet.  407, 18  How.  43,  15  L. 
ed.  285;  9  Pet.  133;  10  Pet.  330;  2  Pet  667; 
and  opinion  of  Atty,  Gen,  Mason,  in  Opinions 
of  the  Attorneys  General  of  the  U.  6.,  doc.  55, 
pp.  1796,  1706. 

The  coimsel  for  the  defendant  in  error  cites 
in  his  favor  the  case  of  Frishie  v.  Whitney,  9 
Wall.  187,  19  L.  ed.  668,  and  this  is  the  only 
authority  of  any  Federal  court  which  can  be 
cited  in  favor  of  the  new  doctrine  set  up  as  to 
the  rights  of  settlers  under  the  pre-emption 
laws.  I  do  not  regard  it  as  conclusive  against 
the  right  of  Hutchings  in  the  present  case.  It 
is  directly  in  the  face  of  the  strong  and  explicit 
language  of  the  court  in  the  case  of  Lytle  v. 
Ark.  9  How.  333,  of  which,  however,  it  takes 
no  notice.     It  is  against  the  current  of  authori 
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tiea  on  the  question  in  the  Federal  courts,  and 
af^ainst  the  whole  spirit  and  policy  of  our  land 
laws.  It  refers  to  the  different  sections  of  the 
pre-emption  act  of  1841,  but  takes  no  notice  of 
the  judicial  construction  of  the  act  to  which  I 
have  referred,  in  favor  of  the  rights  of  the  set- 
tler under  that  act.  It  cites,  in  support  of  the 
points  affirmed,  sundry  opinions  of  Attorneys 
G^ieral,  and  decisions  of  state  courts,  which  at 
best  are  not  binding  and  conclusive  authorities 
in  this  court;  while  it  fails  to  discuss  or  scarce- 
ly to  refer  to  the  strong  cases  decided  in  the 
Federal  courts  in  favor  of  an  opposite  interpre- 
tation of  the  right  of  pre-emption,  and  especial- 
ly the  case  of  Lytle  v.  Arkanscts. 

The  facts  of  the  case  of  Friabie  ▼.  Whitney 
are  very  peculiar  also;  and  I  cannot,  therefore, 
hold  the  claim  of  Hutch ings  as  conclusively 
settled  adversely  by  that  single  case.  On  the 
contrary,  I  submit  that  the  legal  right  is  in  his 
favor,  on  a  fair  construction  of  the  act  of  Con- 
gress of  1841  and  the  authorities  I  have  cited, 
and  that  the  court  below  erred  in  its  judgment 
against  the  plaintiff  in  error;  which  judgment 
he  prays  may  be  reversed. 

3fr.  Edmoad  L.  Ooold,  for  defendant  in 
error: 

If  this  question  were  an  original  one,  and  had 
not  been  already  definitely  and  finally  settled  by 
this  court,  it  might  be  thought  necessary  to 
discuss  it  on  behalf  of  the  defendants  in  error ; 
but  a  reference  to  the  case  of  Friahie  v.  Whit- 
ney, disposes  of  the  question  upon  authority, 
and  it  is  superfluous  to  add  anything  by  way 
of  argument  to  the  views  advanced  in  that  case, 
and  which  have  controlled  the  supreme  courts 
of  the  different  states  since  that  opinion  was 
delivered.  That  case  has  been  followed  in  Cali- 
fornia by  the  cases  of  Button  v.  Frishie,  37 
Cal.  476;  Law  v.  Hutchinga,  41  Cal.  634;  Mar- 
quest  V.  Friahie,  41  Cal.  624;  and  by  the  cases 
of  Fauatin  v.  Friahie,  Luhr  v.  Friahie,  decided 
at  the  last  October  Term  of  that  court,  but  not 
vet  reported. 

The  rule  may  be  regarded,  then,  as  established, 
that  the  settlement  by  a  pre-emptioner  upon  the 
public  lands  after  survey,  and  a  compliance 
by  hira  with  all  the  re<}uisite  formalities  prior 
to  payment,  vests  no  right  which  restrict,  to 
any  extent  whatever,  the  absolute  power  of  Con- 
gress to  dispose  of  the  land  by  sale  or  donation. 

It  seems  quite  clear  that  any  other  rule  would 
result  often  in  serious  embarrassment  to  the 
government.  In  this  case  the  land  had  not 
been  surveyed,  and  the  claim  of  plaintiff  in  er- 
ror has,  therefore,  even  less  color  of  equity. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

On  the  30th  of  June,  1864,  Congress  passed 
an  act  granting  to  the  state  of  California  the 
cleft  or  gorge  in  the  Sierra  Nevada  mountains 
situated  in  the  county  of  Mariposa  in  that  state, 
known  as  the  Yosemite  Valley,  with  its  branches 
and  spurs,  in  estimated  length  fifteen  miles,  and 
in  width  one  mile,  with  the  stipulation  that  the 
5itate  phould  accept  the  ^ant  under  the  express 
condition  that  the  premises  should  be  held  for 
public  use,  resort  and  recreation,  and  should  be 
inalienable,  for  all  time,  except  that  leases  for 
portions  of  the  premises  for  periods  not  exceed- 
ing ten  years  might  be  made,  the  income  de- 
rived therefrom  to  be  expended  in  the  preserva- 
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tion  and  improvement  of  the  premises  or  the 
roads  leading  thereto.  The  act  provided  that 
the  boundaries  of  the  grant  should  be  estab- 
lished at  the  cost  of  the  state,  by  the  surveyor- 
general  of  the  United  States  for  California, 
whose  official  plat,  when  affirmed  by  the  com- 
missicMier  of  the  general  land  office,  should 
constitute  the  evidence  of  the  locua,  extent  and 
limits  of  the  cleft  or  gorge;  and  that  the  prem- 
ises should  be  managed  by  the  governor  of  the 
state,  with  eight  other  commissioners  *to  [*79 
be  appointed  by  him. 

By  the  same  act,  Congress  also  granted  to 
the  state  the  tracts  of  land  embracing  the  grove 
of  mammoth  trees  in  Mariposa,  known  as  The 
Mariposa  Big  Tree  .Grove,  the  grant  to  be  ae- 
cepted  upon  similar  conditions  as  the  grant  of 
the  Yosemite  Valley,  and  the  premises  to  be 
held  for  like  public  use,  resort  and  recreation, 
and  to  be  also  inalienable  for  all  time. 

At  the  first  session  of  the  legislature  of  Cali- 
fornia subsequently  held,  an  act  was  passed  by 
which  the  state  accepted  the  grant  thus  made 
of  the  Yosemite  Valley,  or  Big  Tree  Grove, 
upon  ''the  conditions,  reservations  and  stipu- 
lations" contained  in  the  act  of  Congress,  and 
the  ^vemor  and  eight  commissioners  who  had 
previously  been  appointed  by  him  during  the 
recess  of  the  legislature,  were  constituted  a 
board  of  commissioners  "with  full  power  to 
manage  and  administer  the  grant  made  and  the 
trust  created  by  the  act  of  Congress,"  and  to 
make  rules  and  regulations  for  the  govern- 
ment, improvement  and  preservation  of  the 
premises.  The  act  also  provided  for  the  ap- 
pointment by  the  commissioners  of  a  guardian 
of  the  premises,  and  made  it  a  penal  offense  in 
anyone  to  commit  wilfully  any  trespass  there- 
on, to  cut  down  or  girdle  the  trees,  to  deface  or 
injure  the  natural  objects,  to  fire  the  wood  or 
grass,  or  to  destroy  or  injure  any  bridge  or 
structure  thereon,  or  other  improvement. 

On  the  19th  of  May,  1864,  six  weeks  previous 
to  the  passage  of  the  act  of  Congress  making  a 
grant  to  the  state,  the  defendant,  Hutchings, 
entered  the  Valley  of  the  Yosemite  and  settled 
upon  lands  therein,  with  the  intention,  accord- 
ing to  his  declaration,  and  which  from  the  find- 
ings of  the  court  we  must  suppose  to  have  act- 
ually existed,  to  acquire  the  title  to  the  same, 
under  the  pre-empticm  laws  of  the  United  States^ 
There  were  then  on  the  premises  a  bouse,  out- 
houses, and  a  fence  inclosing  about  three  acres. 
These  improvements  the  defendant  purchased 
of  the  previous  occupants.  The  valley  at  the 
time  was  unsurveyed,  and  no  other  act  than  the 
settlement  thus  *made  and  continued  [^80 
has  ever  been  done  by  him  to  acquire  the  title, 
unless  soliciting  the  state  and  Congress  to  rec- 
ognize "his  claim  can  be  called  such  acts. 

Yet,  from  this  settlement  and  declared  inten- 
tion, he  asserted  and  still  asserts  that  he  ac- 
quired such  a  vested  interest  in  the  premises  to 
the  extent  of  one  hundred  and  sixty  acres,  that 
the  United  States  could  not  transfer  their  title 
to  the  state,  or  dedicate  the  land  to  any  public 
use ;  and  therefore  refused  to  surrender  the  pos- 
session to  the  commissioners  appointed  by  the 
state  (the  defendant  also  refused  to  take  a  lease 
from  the  commissioners,  thougn  offered  to  him 
at  a  mere  nominal  rate  for  ten  years ) .  They  ac- 
cordingly brought  the  present  action.  The  dis 
trict  court  of  the  state  adjudged  that  Hutch- 
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ings  Wfl9  right  in  his  view  of  his  interest,  and 
accordingly  gave  judgment  in  his  favor.  The 
supreme  coui-t  of  the  state  was  of  opinion  that 
a  vested  right  in  the  lands  of  the  United  States 
was  not  thus  acqui-od,  and  reversed  the  judg- 
ment, and  ordered  judgment  for  the  possession 
of  the  premises  in  favor  of  the  commissioners. 
The  defendant  now  brings  the  case  here  for  our 
review. 

The  simple  question  thus  presented  for  de- 
termination is  whether  a  party,  by  mere  settle- 
ment upon  lands  of  t^e  United  States,  with  a 
declared  intention  to  obtain  a  title-  to  the  same 
nnder  the  pre-emption  laws,  does  thereby  ac- 
quire such  a  vested  interest  in  the  premis^s  as 
to  deprive  Congress  of  the  power  to  devest  it 
by  a  grant  to  another  party.  If  such  be  the 
effect  of  mere  settlement,  with  a  view  to  pre- 
emption, upon  the  power  of  Congress  to  grant 
the  lands  occupied  to  another  party,  it  must 
operate  equally  to  deprive  Congress  of  the 
power  to  reserve  such  lands  from  sale  for  pub- 
lie  uses  of  the  United  States,  though  needed 
for  arsenals,  fortifications,  light-houses,  hospi- 
tals, enstom-houses,  court-houses,  or  for  any 
9ther  of  the  numerous  public  purposes  for 
which  property  is  used  by  the  government.  It 
87*]  would  require  very  clear  'language  in  the 
acts  of  Congress  before  any  intention  thus  to 
place  the  public  lands  of  the  United  States  be- 
yond its  control  by  mere  settlement  of  a  party, 
with  a  declared  intention  to  piurchase,  could  be 
attributed  to  its  legislation. 

The  question  here  presented  was  before  this 
ooart,  and  was  carefully  considered,  in  the  case 
of  Frisbie  v.  Whitney,  9  Wall.  187,  19  L.  ed. 
668.    And  it  was  there  held  that  under  the  pre- 
emptioo  laws  mere  occupation  and  improvement 
of  any  portion  of  the  public  lands  of  the  United 
8tat^,  with  a  view  to  pre-emption,  do  not  con- 
fer upon  the  settler  any  right  in  the  land  occu- 
pied, as  Against  the  United  States,  or  impair  in 
any  respect  the  power  of  Congress  to  dispose  of 
the  land  in  any  way  it  may  deem  proper;  and 
that  the  power  of  regulation  and  disposition, 
oonferred  upon  Conjjress  by  the  Constitution, 
only  eeasea  when  all  the  preliminary  acts  pre- 
scribed by  those  laws  for  the  acquisition  of  the 
title,  including  the  payment  of  the  price  of  the 
land,   have    been   performed    by    tne    settler. 
Whtn.  these  prerequisites  have  been  complied 
with,  the  settler  for  the  first  times  acquires  a 
vested  interest  in  the  premises  occupied  by  him, 
of  which  he  cannot  be  subsequently  deprived. 
He  is  then  entitled* to  a  certificflte  of  entry  from 
the  local  land  odicers,  and  ultimately  to  a  pat- 
ent for  the  land  from  the  United  States.     Until 
such  payment  and  entry  the  acts  of  Congress 
give  to  the  settler  only  a  privilege  of  pre-emp- 
tion in  ease  the  lands  are  oflTered  for  stue  in  the 
usual  manner ;  that  is,  the  privilege  to  purchase 
them  in  that  event  in  preference  to  others.  The 
United  States  by  those  acts  enter  into  no  con- 
tract with  the  settler,  and  incur  no  obligation 
to  anyone  that  the  land  occupied  by  him  shall 
ever  be  put  up  for  sale.    They  simply  declare 
that  in  ease  an^  of  their  lands  are  thrown  open 
for  sale  the  privilege  to  purchase  them  in  lim- 
ited quantities,  at  fixed  prices,  shall    be  first 
given  to  parties  who  have  settled  upon  and  im- 
proved   tnem.     The   legislation    thus    adopted 
for  the  benefit  of  settlers  was  not  intended  to 
deprive  Confess  of  the  power  to  make  any 
n  Wau» 


other  disposition  of  the  lands  before  they  ate 
offered  for  sale,  or  to  appropriate  them  to  any 
public  uses. 

88*]  The  decision  in  Friahie  v.  Whitney  was 
pronounced  by  a  unanimous  court,  and  subse- 
quent  reflection  has  satisfied  us  of  its  entire 
boundness.  The  construction  there  given  to  tlie 
pre-emption  law  is,  as  there  stated,  in  accordance 
with  the  construction  uniformly  given  by  that 
department  of  the  government,  to  which  the 
administration  of  the  land  laws  is  confided,  and 
by  the  chief  law  officers  of  the  government  to 
whom  that  department  has  applied  for  advice 
on  the  subject.  It  is  the  only  construction 
which  preserves  a  wise  control  in  the  govern- 
ment over  the  public  lands,  and  prevents  a  gen- 
eral spoliation  of  them  under  the  pretense  of 
intended  settlement  and  pre-emption.  The  set- 
tler bein£r  under  no  obligation  to  continue  his 
settlement  and  acquire  the  title,  would  find  the 
doctrine  advanced  by  the  defendant,  if  it  could 
be  maintained,  that  he  was  possessed  by  his  set- 
tlement of  an  interest  beyond  the  control  of  the 
government,  a  convenient  protection  for  any 
trespass  and  waste,  in  the  destruction  of  timber 
or  removal  of  ores,  which  he  might  think  proper 
to  commit  during  his  occupation  of  the  premises. 
The  argument  of  the  defendant's  counsel,  and 
his  criticism  upon  the  decision  in  Frishie  v 
Whitney,  supra,  are  founded  upon  a  misap- 
prehension of  the  language  used  in  some 
previous  opinions  of  this  court,  and  particu- 
larly of  language  used  in  the  opinion  in  the 
case  of.  Lytle  v.  ArJcansaa,  9  How.  333.  This 
last  case  and  the  language  there  used  did  not 
escape  the  attention  of  the  court  in  the  con- 
sideration of  Frishie  v.  Whitney.  That  and 
other  cases,  in  which  the  equitable  rights  of 

Eersons  claiming  under  the  pre-emption  laws 
ad  been  protected  against  tne  legal  title  ac- 
quired by  others  in  disregard  of  their  rights, 
were  cited  by  counsel  and  commented  upon  on 
the  argument,  as  asserting  principles  inconsist- 
ent with  the  construction  of  those  laws  given 
by  the  court.  But  the  court,  without  examin- 
ing in  the  opinion  the  cases  cited  in  detail,  stat- 
ed that  in  nearly  all  of  them  the  party,  whose 
equitable  right  was  protected,  had  acquired  a 
vested  right  by  action  of  the  land  officers,  and 
payment  and  'acceptance  of  the  price  [*80 
of  the  land,  which  those  officers  had  disregard- 
ed; and  that  in  the  other  cases  the  successful 
party  had  established  his  legal  right  of  prefer- 
ence of  purchase  over  others  under  existing 
law;  and  that  in  these  particulars  those  cases 
were  widely  different  from  that  of  Frishie  v. 
Whitney. 

But  inasmuch  as  counsel  of  the  defendant,! 
who  appeared  also  as  one  of  the  counsel  in  this 
last  case,  again  urges  upon  our  attention  the 
case  of  Iiytle  v.  Arkansas,  and  contends  wit^ 
much  earnestness  that  it  sustains  principles  in 
conflict  with  those  expressed  in  Frishie  v.  Wkit^ 
ney,  and  also  settles  the  caae  at  bar  in  favor  of 
the  defendant,  we  are  induced  to  state  at  some 
len^h  what  that  case  was,  and  what  it  actually 
decided.  In  that  case  a  pre-emptioner  by  the 
name  of  Cloyes  claimed  a  right  to  make  an  en- 
try of  certain  lands  under  the  act  of  Congress 

1. — Mr.  Julian's  name  is  printed  as  one  of  the 
counsel  to  the  brief  filed  for  the  defendant  In  Fria- 
ble V.  Whitnev  [19  L.  ed.  6681.  though  his  name  is 
'  not  given  in  the  report  of  the  case  In  9th  Wallace, 
he  not  having  participated  In  the  oral  argument. 
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of  M«y  29th,  1830.  The  act  gave  to  every  oc- 
eapant  of  the  public  lands  prior  to  its  date,  who 
had  eultivatea  any  part  thereof  in  the  year  1829, 
a  riffht  to  enter  at  the  minimum  price,  by  legal 
Bubdivisions,  any  number  of  acres  not  exceed- 
ing one  hundred  and  sixty,  including  his  im- 
provements, provided  the  land  was  not  reserved 
for  the  use  of  the  tJnited  States,  or  either  of 
the  several  states.  It  required,  before  any  en- 
tries could  be  made,  that  proof  of  settlement  or 
improvement  by  the  claimant  should  be  made 
to  the  satisfaction  of  the  register  and  receiver 
of  the  land  district,  pursuant  to  rules  prescribed 
by  the  commissioner  of  the  general  land  of- 
fice. Under  rules  thus  prescribed,  proof  was 
made  of  the  cultivation'  and  improvement  of 
Cloyes  which  was  satisfactory  to  the  register  and 
receiver,  and  payment  of  the  price  was  offered 
b^  him.  Those  officers  held  that  he  was  en- 
titled to  enter  one  of  the  fractional  sections 
claimed,  the  one  upon  which  his  improvement 
was  made,  and  not  the  others,  and  issued  a  cer- 
tificate to  him  to  that  effect.  The  plats  of  the 
OO  *  ]  township  *  where  the  1  and  was  situated'  not 
having  been  furnished  by  the  surveyor  general, 
as  required,  the  formal  entry  with  the  regis- 
ter could  not  be  made,  but  in  lieu  thereof,  un- 
der instructions  of  the  commissioner  of  the  gen- 
eral office,  proof  identifying  the  land  claimed 
was  allowed  to  be  filed.  The  ajct  of  1830  expired 
in  one  year,  and  the  public  surveys  of  the  land 
were  not  completed  until  December,  1833,  and 
were  not  returned  to  the  land  office  until  the 
beginning  of  1834.  Cloyes  had  thus  done  all 
that  he  could  do  to  perfect  his  right  to  the  title 
of  the  United  States  under  a  law  which  opened 
the  land  for  sale  in  limited  quantities,  at  speci- 
fied prices,  to  its  occupants  and  cultivators. 

Subsec|[uently,  in  July,  1832,  Congress  passed 
an  act  giving  to  parties  entitled  to  pre-emption 
under  the  act  of  1830  one  year  from  the  time 
when  the  township  plats  should  be  returned,  to 
enter  the  lands.  Under  this  act  the  heirs  of 
Cloyes,  he  having  died,  made  payment  to  the 
receiver  for  the  fractional  section  to  which  his 
pre-emption  claim  was  allowed  in  1830,  as  al- 
ready stated,  and  also  for  the  fractional  sections 
to  wnich  his  claim  was  rejected,  and  applied  to 
the  register  to  enter  them,  but  that  officer  re- 
fused to  allow  the  entry.  The  court  held  that, 
so  far  as  the  fractional  quarter  section  to  which 
the  claim  was  allowed  by  the  register  and  re- 
ceiver in  1830  was  concerned,  the  refusal  did 
not  affect  the  right  of  the  claimant.  And  it  is 
with  respect  to  the  inability  of  Cloyes  to.  make 
the  entry  in  1830  for  want  of  the  township  plats 
which  the  surveyor  general  had  failed  to  return, 
and  the  refusal  of  the  register  to  allow  the  entry 
subsequently  under  the  act  of  1832,  that  the 
language  cited  by  counsel  was  used  by  the 
court,  namely:  that,  "It  is  a  well-established 
principle  that  when  an  individual,  in  the  prose- 
cution of  a  right,  does  everything  which  the  law 
requires  him  to  do,  and  he  fails  to  obtain  his 
right  b;'  the  misconduct  Or  neglect  of  a  pubic 
oflieer,  the  law  will  protect  him.  In  this  case 
the  pre-emption  right  of  Cloyes  having  been 
proved,  and  an  offer  to  pay  the  money  for  the 
land  claimed  by  him,  under  the  act  of  1830, 
nothing  more  could  be  done  by  him,  and  nothing 
more  could  be  required  of  him  under  that  act. 
91*]  And  subsequently,  when  *he  paid  the 
money  to  the  receiver,  under  subsequent  acts, 


the  surveys  beinp^  returned,  he  could  do  nothing 
more  than  to  ofier  to  enter  the  land,  which  the 
register  would  not  permit  him  to  do.  This 
claim  for  pre-emption  stands  before  us  in  i 
light  not  not  less  favorable  than  it  would  if 
Cloyes  or  his  representatives  had  been  permit- 
ted by  the  land  officers  to  do  what  in  this  r^ 
spect  was  offered  to  be  done." 

There  is  no  question  about  the  correctness  of 
the  doctrine  here  announced ;  it  is  only  a  famil- 
iar principle  which  is  stated,  that  where  one  of- 
fers to  do  everything  upon  which  the  acquisi- 
tion of  a  right  depends,  and  is  prevented  by 
fault  of  the  other  side,  his  right  shall  not  be 
lost  by  his  failure. 

The  principle  onljr  applies  where,  by  law  or 
contract,  the  acquisition  of  a  right  is  made  de- 
pendent upon  the  performance  of  certain  speci- 
fied acts.    There  can  be  no  such  thing  as  the  ac- 
quisition of  a  right  of  pre-emption ;  that  is,  of 
a  right  to  be  preferred  m  the  purchase  of  prop- 
erty of  the  United  States,  until  such  property 
is  open  for  sale.    In  the  case  from  Arkansas  the 
law  of  1830  authorised  the  entry  and  sale  of  the 
land  to  the  occupants  and  cultivators ;  it  pre- 
scribed certain  things  to  be  done  to  entitle  them 
to  purchase;  these  things  were  done,  or  would 
have  been  done  by  Cloyes  if  the  officers  of  the 
government,  appointed  to  aid  in  their  perform- 
ance, had  not  failed  in  their  duty.    The  hin- 
drance to  the  complete  performance  of  eveiy- 
thing  required  of  the  claimant  could  not  impair 
his  rights.    And  it  was  immediately  after  af- 
firming the  validity  of  his  claim,  notwithstand- 
ing this  hindrance,  that  the  court  used  the  lan- 
guage upon  which  so  much  stress  is  placed  by 
the  defendant's  counsel,  to  the  effect  that  a 
claim  of  pre-emption  is  not  a  "shadowy  ri^t,* 
but  when  covered  by  the  law  is  a  legal  right, 
subject  to  be  defeated  only  by  a  failure  to  per- 
form the  conditions  annexed  to  it.    This  lui- 
guage  was  imdoubtedly  correct  as  applied  to 
the  claim  of  Cloyes,  as  then  situated,  wfaidi 
gave  occasion  to  it,  and  it  is  in  a  general  sense 
correct  as  applied  to  every  claim  of  pre-emp- 
tion.    Such  claim,  it  must  be  remembered,  is 
only  a  claim  to  be  preferred  in  the  purchase  of 
lands  of  the  United  States  in  limited  quanti- 
ties, at  fixed  prices,  when  the  lands  *are  [*0£ 
offered  for  sale  in  the  usual  manner.  When  one 
has  acquired  this  claim  by  complying  with  the 
conditions  of  the  law  for  its  acquisition  he  has 
a  legal  right  to  be  thus  preferred,  when  the  sale 
is  made,  as  against  others  asserting  a  similar 
right  under  the  law,  which  the  court  will 


force  in  proper  cases.     But  the  claim  of  nre- 


emption,  as  already  said,  can  never  arise 
the  law  does  not  provide  for  a  sale  of  the  prop- 
erty. Until  thus  sanctioned  by  the  law  the 
claim,  as  stated  by  the  court  in  that  case,  has 
no  existence  as  a  substantive  right. 

There  is  nothing  in  the  case  of  the  defendant 
which  is  at  all  analogous  to  that  of  Cloyes. 
Here  the  land  occupied  by  the  defendant  was 
never  offered  for  sale,  but  was  excluded  from 
any  possible  sale  by  appropriation  to  perpetual 
public  use,  resort,  and  recreation.  Nothing 
was,  therefore,  required  or  could  be  required  of 
the  defendant  for  the  acquisition  of  the  title, 
and  nothing  could  be  or  was  done  by  him  to 
that  <!nd. 

I     In   the   case   from   Arkansas,   the   right   of 
Cloyes  had  been  defeated  by  the  failure  of  the 
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executive  offlecrs  to  perform  their  duty  under 
the  law,  he  having  complied  fully  with  its  pro- 
visions, except  so  far  as  he  was  prevented  by 
such  failure,  and  having  thus  acquired  a  right 
to  the  title  of  the  government.  In  the  present 
case  no  default  on  the  part  of  the  executive  of- 
ficers is  alleged  or  pr^nded.  The  ground  of 
complaint  is  that  the  defendant  could  not  ac- 
quire the  title  under  the  pre-emption  laws,  be- 
cause Concress  had  granted  the  land  to  the 
state  and  uius  withdrawn  it  from  sale.  In  the 
one  case  it  is  the  action  of  the  executive  officers 
which  is  the  ground  of  complaint ;  in  the  other 
it  is  the  action  of  Congress. 

The  court  cannot  assume,  and  then  found  a 
decree  upon  the  truth  of  the  assumption,  that 
the  defendant  would  have  complied  with  the 
provisions  of  the  pre-emption  laws,  had  Con- 
gress never  made  the  grant.  Kor  could  it  make 
any  such  assumption,  even  if  it  were  held  that 
those  laws  surrendered  unconditionally  the  en- 
tire public  lands  to  settlers,  instead  of  allowing 
to  them  the  privilege  of  pre-emption  provided 
the  lands  are  offered  for  sale  in  the  usual 
manner. 

93*]  *In  June,  1832,  Congress  passed  an  act 
granting  to  the  territory  of  Arkansas  one  thou- 
sand acres  of  land  contiguous  to  and  adjoining 
the  town  of  little  Bock,  for  the  erection  of  a 
courthouse  and  jail.  The  grant  was  not  of  any 
specifie  tract,  but  only  of  a  specified  quantity 
to  be  selected  by  the  governor.  Previous  to  the 
selection  by  him  and  previous  to  the  grant, 
Clqyea  had  acquired  a  right,  as  already  stated, 
to  the  title  of  the  go\emment.  This  was  a 
vested  right,  and  the  court  very  properlv  held 
that  Congress,  in  making  the  grant  to  Arkan- 
sas, did  not  intoxd  to  impair  vested  rights,  and 
that  the  grant  must  be  so  construed  as  not  to 
interfere  with  the  pre-emption  of  Cloyes.  No 
other  ruling  would  have  been  consistent  with 
settled  principles.  Had  the  lands  in  the  Yo- 
semite  Valley  been  open  for  sale,  and  had 
Hutching*  acquired  a  ri^ht  to  the  title  of  the 
United  States  by  complymg  with  all  the  condi- 
tions upon  which  the  acquisition  of  that  title 
depended  before  the  grant  to  the  state,  his  posi- 
Uoti  would  have  some  analogy  to  that  of  Cloyes. 
His  right  to  the  title  would  then  have  be^  a 
vested  right,  and  the  grant  to  the  state  would 
have  been  construed  so  as  not  to  interfere  with 
his  pre-emption.  But  his  declarations  as  to 
what  he  would  have  done  had  the  land  not  been 
withdrawn  by  Congress  from  the  operation  of 
the  pre-emption  laws  are  unavailing  for  any 
piupose. 

The  case  of  Lyile  ▼.  Arkafia<i3.  supra,  is  con- 
fessedly the  strongest  case  which  counsel  can 
eite  in  support  of  the  anomalous  views  ad- 
vanced by  him.  It  is  manifest  from  the  state- 
ment we  have  made  of  the  facts  of  that  case, 
that  neither  the  case  itself  nor  the  language 
used  in  the  opinion  of  the  court,  when  consid- 
ered in  connection  with  the  facts,  give  the 
slightest  countenance  to  those  views,  but  that 
the  decision  of  the  court  and  the  doctrines  ex- 
pressed in  the  opinion  are  in  entire  harmony 
with  Ui€  principles  aimounced  in  Friabie  v. 
Whitney,  aupra.  The  whole  difliculty  in  the  ar- 
eumcnt  of  the  defendant's  counsel  arises  from 
nta  confounding  the  distinction  made  in  all  the 
emmeM  whenever  necessary  for  their  decision,  be- 
tween the  acquisiticMi  by  the  settler  of  a  legal 
15  Wall. 


right  to  the  land  occupied  by  him  as  against 
94*1  the  owner,  the  United  States;  *and  the 
acquisition  by  him  of  a  legal  right  as  against 
other  parties  to  be  preferred  in  its  purchase, 
when  the  United  States  have  determined  to  sell. 
It  seems  to  us  little  less  than  absurd  to  say 
that  a  settler  or  any  other  person  by  acquiring 
a  right  to  be  preferred  in  the  purchase  of  prop- 
erty, provided  a  sale  is  made  by  the  owner, 
thereby  acquires  a  right  to  compel  the  owner  to 
sell,  or  sucli  an  interest  in  the  property  as  to 
deprive  the  owner  of  the  power  to  control  its 
disposition. 

The  net  of  California  of  February,  1868,  at- 
tempting to  grant  the  premises  in  controversy 
to  the  defendant  is,  by  its  own  terms,  inopera- 
tive until  ratified  by  Congress.  No  such  ratifi- 
cation has  ever  been  made,  and  it  is  not  be- 
lieved that  Congress  will  ever  sanction  such  a 
perversion  of  the  trust  solemnly  accepted  bj 
the  state. 

Judgment  affirmed. 


GEORGE  PBED.  McLELLAN  et  at,  Appta., 

V. 

RILEY  A.  SHINN  et  al. 

(See  B.  G.  "Morgan' $  A»9ignee$  v.  Shinn,"  16  Wall. 

105-fll.) 

BUI  of  nale,  when  mortgage — parol  evideiuw— 

mortgagee  of  vessel,  tchen  not  liable  for  fv- 

pairs. 

fl.  A  bill  of  sale  of  a  vessel,  absolute  In  Its 
terms  may  be  shown  by  parol  evidence  to  be  only  a 
mortieage. 

2.  The  facts  that  the  bill  of  sale  was  recorded ; 
that  the  vessel  was  enrolled  in  the  name  of  the 
transferee:  that  a  policy  of  insurance  was  taken 
out  In  his  name  as  owner,  and  that  no  note  or  bond 
was  taken  bv  him, — ^will  not  overcome  positive  evi- 
dence that  the  bill  was  taken  as  a  mere  security 
for  a  loan. 

S.  A  mortgagee  of  an  interest  in  a  vessel,  not  In 
his  possession.  Is  ander  no  obligstion  to  contrlbnte 
for  repairs  which  he  did  not  order.  The  ship's 
agents  are  not  his  agents,  and  they  act  under  no 
authority  from  him.  And  It  makes  no  difference 
thougb  the  vessel  be  registered  in  his  name. 

APPEAL  from  the  Supreme  Court  of  the  Dto- 
trict  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellants,  to  obtain  contribution 
from  the  respondents  as  part  owners,  for  cer- 
tain repairs  and  expenses  of  the  steamer  Fair- 
fax. A  decree  having  been  entered  in  favor  of 
the  plaintiffs  in  said  courts  but  reversed  upon 
appeal,  by  the  general  term  of  the  said  court, 
the  plaintiffs  appealed  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court, 

Messrs,  J.  M,  Carlisle  and  J.  D.  MoPher* 
son,  for  appellants: 

The  court  erred  in  dismissing  the  bill,  wheth- 
er the  defendant,  Shinn,  was  part  owner  or 
merely  mortgagee. 

1.  If  the  defendant  was  mortgagee,  he  was  a 
mortgagee  in  possession.  Having  derived  his 
interest  from  a  part  owner,  the  possession  of 
the  other  part  owners  was  his  possession. 

"Upon  tiic  sale  of  a  ship  in  port,  delivery  of 
possession  is  requisite  to  make  the  title  per- 
fect.   .    .    .    The  same  rule  exists  in  the  case  of 

tHeadnotes  by  Mr.  Justice  Stbono. 

NoTK. — Parol  evidence  admisaible  to  show  deed 
abffolute  on  its  face,  a  mortgage — see  note  td 
HuRheB  V.  Edwards,  6  L.  ed.  U.  8.  142 :  and  note 
to  Conway  v.  Alexander,  S  L.  ed.  U.  8.  821. 
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the  mortgage  of  a  ship ;  but  where  a  sale  is  by 
a  part  owner,  it  is  similar  fo  the  sale  of  a  ship 
at  sea,  and  actual  delivery  cannot  take  place. 
Delivery  of  the  muniments  6f  title  will  be  suffi- 
cient, tmless  the  part  owiier  be  himself  in  ac- 
tual possessibn."  3  Kent,  Com.  13^,  part  6,  S  45. 

.Kelly  was  not  ih  actual  possessioii. 

2.  Ad  mortgagee  iii  possession  he  wais  liable. 

'The  weignt  6f  oUr  American  dei^isioilB  has 
)yeen  in  favor  of  the  position  that  a  ikiortgagee 
of  a  ship  out  of  possession  is  hot  liable  for  re- 
pairs or  necessaries  procured  on  order  of  the 
master,  and  not  on  the  particular  credit  of  the 
mortgagee  who  was  not  in  the  receipt  of  the 
freight,  though  the  rule  is  otherwise  when  the 
mortgejB^  is  in  possession  and  the  vessel  em- 
ployS  in  his  service." 

3  Kent,  134,  part  5,  §  45,  and  numerous  cases 
there  cited;  1  Fars.  Mar.  L.  112;  Flanders  v. 
Mcrritt,  3  Barb.  201.  But  in  truth  the  sale 
was  absolute. 

Mceftrs.  Charles  M,  Matthews  and  W.  D. 
DaTidge,  for  appellees : 

It  is  not  enough  to  bind  a  party  that  he 
holds  a  bill  of  sale  and  is  registered  as  owner. 
The  bill  of  sale  may  be  a  mortgage,  as  here,  and 
the  registry,  even  if  prima  facie,  is  but  slight 
evidence  of  liability. 

Myers  v.  Willis,  17  C.  B.  77;flf.  0:  18  C.  B. 
88«;  Brodie  v.  Howard,  17  C.  B.  109;  Hack- 
wood  V.  LyaV,  17  C.  B.  124 ;  Coll.  Part.  S  1235 ; 
3  Kent,  Coni.  135  and  notes. 

One  who  has  taken  a  bill  of  sale  of  a  vessel, 
absolute  in  terms,  but  intended  only  as  secur- 
ity for  a  debt,  and  has  never  taken  her  into  his 
possession  or  control  nor  held  himself  out  to 
the  world  as  an  owner,  is  not  liable  for  supplies 
or  repairs,  although  the  vessel  is  registered  in 
his  name.    Howard  v.  Odell,  1  Allen,  85. 

The  fact  that  the  bill  of  sale  was  intended 
only  as  security  may  be  shown  by  parol,  for 
the  purpose  of  negativing  authority  to  bind. 

Howard  v.  Odell,  supra;  Blanohard  v.  Fear- 
ing, A  Allen,  118. 

It  is  contended  in  the  brief  of  appellants, 
that  8hinn  was  mortgagee  in  possession.  But 
in  fact  he  never  took  possession  nor  interfered 
in  any  manner  with  the  vessel.  The  possession, 
to  bind  a  mortgagee,  is  not  the  technical  pos- 
session referred  to;  but  where  the  mortgagee 
exercises  the  rights  of  owner,  intending  to  take 
the  risks  and  reap  the  benefits. 

Myers  v.  Willis,  17  C.  B.  77,  and  other  cases 
supra. 

An  intention  to  mortgage  may  be  manifested 
either  by  a  written  defeasance  executed  simul- 
taneously with  the  deed,  or  by  the  acts  and 
parol  declarations  of  the  parties. 

Cases  above  cited ;  Morris  v.  Niwon,  1  How. 
126;  Russell  v.  Southard,  12  How.  147;  Bah- 
cock  V.  Wyman,  19  How.  299,  15  L.  ed.  648; 
Taylor  v.  Luther,  2  Sunm.  233;  Walton  v. 
Cronly,  14  Wend.  67. 

The  absence  of  the  personal  obligati<m  of  the 
grantor  to  repay  the  money  does  not  make  the 
conveyance  any  less  a  mortgage,  if  the  relation 
of  debtor  and  creditor  exist. 

Rich  V.  Doane,  36  Vt.  128 ;  Brown  v.  Dewey,  1 
Sandf .  Ch.  57 ;  Russell  v.  Southard,  12  How.  152. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  a  bill  filed  by  the  assignees  of  Mor- 
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gan,  Rhinehart  &  Co.,  against  Riley  A.  Shinn 
to  enforce  contribution  to  the  repayment  of  ad- 
vances made  by  their  assignors  for  the  repAirc 
and  expenses  of  the  steamer  Fairfax.  In  Sep 
temW,  1855,  Morgan,  Comstock,  Kelly,  and 
Savage  bedame  joint  owners  of  the  vessel  b^ 
purchase  from  the  government,  and  she  was  re- 
entrolle^d  in  their  names  as  joint  owners,  on  oi 
about  the  10th  of  October  of  that  year.  The 
shares  of  Morgan  and  of  Comstock  were  held 
for  the  benefit  of  Morgan,  Rhinehart  &  Co.,  a 
firm  composed  of  those  two  persons  and  George 
Rhinehart.  The  firm  was  also  the  ship's  hus- 
band, and  as  such  th^  made  advances  for  re 
pairs  and  expenses.  Their  assignees  now  claim 
that  on  the  2d  of  October,  1865,  the  defendant 
Shinn,  became  a  part  owner  of  the  vessel  b^ 
purchase  of  Kelly's  interest  therein,  and  thai 
he  thereby  became  liable  for  a  proportionate 
share  of  the  advances.  This  is  the  whole  case 
as  presented,  and  the  real  question  is  whethei 
Shinn  was  in  fact  such  a  part  owner.  His  an 
swer  denies  the  averment  of  his  ownership,  and 
the  principal  evidence  to  sustain  the  averment 
is  a  bill  of  sale  of  <me  fourth  of  the  vessel  from 
Kelly  to  Shinn,  dated  October  2,  1865.  If  that 
stood  unexplained,  it  would  be  sufficient.  But 
it  is  asserted  in  the  answer,  and  we  think  it  i£ 
proved,  that  the  bill  of  sale,  though  absolute  is 
its  terms,  was  in  fact  a  mortgage  given  to  se- 
cure Shinn  for  a  sum  of  money  agreed  to  be 
lent  by  him  to  Kelly.  Such  is  the  positive  tes- 
timony of  Shinn  himself,  and  he  is  confirmed 
by  the  other  evidence  in  the  case.  The  scrivenei 
who  prepared  the  instrument  testifies  that,  on 
or  about  the  day  of  date  of  the  bill  of  sale,  both 
parties  to  it  called  at  his  office;  that  they 
stated  Kelly  wished  to  purchase  an  interest  in 
a  steamer,  and  that  Shinn  was  willing  to  ad- 
vance the  necessary  money.  Some  conversation 
then  occurred  respecting  the  security  which 
should  b^  taken  by  Mr.  Shinn,  and  it  was  sug 
gested  by  one  of  the  parties  that  a  regular  bill 
of  sale  should  be  siven  to  him  by  Kelly.  The 
bill  was  accordingly  prepared,  together  with  a 
power  of  attorney  from  Kelly  to  Shinn,  em 
powering  him  to  receive  all  money  due,  or  that 
miffht  become  due  to  Kelly  in  the  District  ol 
Columbia,  and  to  attend  to  all  matters  in 
which  Kelly  might  have  an  interest  or  concern 
The  amount  of  the  consideration  was  left  blank 
in  the  bill,  for  it  was  not  then  known  how  much 
might  be  required  to  be  advanced.  All  this  is 
in  harmony  with  the  testimony  of  Shinn,  and  if 
tends  directly  to  establish  that  the  bill  of  sale 
was  intended  by  the  parties  to  be  only  a 
security. 

The  fact  that  a  power  of  attorney  was  given 
at  the  same  time  with  the  bill  is  also  signifi- 
cant. Why  empower  Shinn  to  collect  money 
which  might  become  due  to  him  in  the  District 
of  Columbia,  and  to  attend  to  his  interests,  it 
Kelly  then  parted  with  all  his  ownership  in  the 
vessel  Y  There  is  no  evidence  that  he  had  any 
other  interests  in  the  District,  and  he  was  a 
resident  of  Philadelphia.  The  testimony  of 
Shinn  and  the  scrivener  is  entirely  uncontra- 
dicted. It  is  true  the  bill  of  sale  was  recorded 
at  the  instance  of  Shinn;  but  that  was  neces- 
sary, whether  it  was  a  security  or  an  absolute 
transfer.  It  is  true  also  that  the  vessel  was  re- 
enrolled  on  the  23d  of  October,  1865  (Morgan 
having  sworn  that  Shinn  was  then  the  owner  ol 
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one  quarter),  but  the  new  enrollment  did  not 
negative  the  fact  that  Shinn  was  only  a  mort- 
gagee So,  also,  Shinn  joined  with  Savage  and 
Morgan  in  ratifying  the  act  of  Gomstock  in 
taking  out  a  policy  of  insurance  on  the  vessel, 
but  that  was  not  inconsistent  with  his  present 
assertion  that  he  held  the  property  as  a  secur- 
ity for  a  debt.  He  took  no  note  for  the  money 
advanced  by  him  for  Kelly.  He  could  not  have 
taken  one  when  the  bill  was  made,  for  it  was 
then  not  known  how  much  he  might  be  required 
no*]  to  advance.  But  *when  the  money  was 
advanced,  he  did  take  a  receipt  in  Kelly  name. 
If  in  truth  a  d^t  was  created,  the  fact  that  a 
bond  or  note  was  not  taken  does  not  make  the 
bill  of  sale  any  the  less  a  mortgage,  though  the 
absence  of  a  bond  or  a  note  is  to  be  considered 
in  inquiring  whether  a  debt  was  intended. 
Floffer  V.  Lavington,  1  P.  Wms.  268 ;  Russell  v. 
Southard,  12  How.  139.  Nothing  in  all  this,  we 
think,  overcomes  the  positive  evidence  that  the 
arrrangement  was  a  loan  rather  than  a  pur- 
chase, and  that  the  bill  of  sale  was  intended 
only  as  a  hypothecation  to  secure  the  loan. 

It  is  not  questioned  that  an  instrument  abso- 
lute in  these  terms  may  be  shown  by  parol  evi- 
dence to  be  only  a  mortgage.  Bdbcock  v.  Wy- 
man,  19  How.  289,  25  L.  ed.  644.  It  is  true  that 
if  tiTdflt  and  confidence  have  been  reposed  in  it 
by  third  parties,  with  the  honest  belief  that  it 
was  indefeasible,  and  such  parties  have  been 
misled  by  its  form,  they  have  a  right  to  insist 
that,  as  to  them,  it  shall  be  what  upon  its  face 
it  purports  to  be.  But  there  is  not  even  an  al- 
legation in  this  case  that  Morgan,  Khinehart,  & 
Co.  were  misled.  Much  less  is  there  any  proof 
that  Shinn  held  himself  out  to  them  as  owner, 
or  that  he  authorized  the  advances,  or  that 
they  were  made  on  his  credit.  On  the  contrary, 
the  evidence,  so  far  as  it  goes,  tends  strongly  to 
show  that  the  firm  knew  the  real  nature  of  the 
transaction,  and  that  they  believed  Kelly  re- 
mained an  owner  notwithstanding  the  bill  of 
iale.  Morgan,  one  of  the  firm,  testifies  that 
when  Shinn  paid  the  money  he  said  it  was  mon- 
ey advanced  by  him  for  Kelly  to  pay  his  (Kel- 
ly's) share  of  the  ship.  The  subsequent  letters 
of  Morii^an  and  of  Gomstock,  to  Kelly,  written 
Id  November,  1865,  and  in  the  spring  of  1866, 
are  utterly  inconsistent  with  belief  on  their 
part  that  Kelly  had  devested  himself  of  his 
ownership.  After  the  steamer  was  burned  Gom- 
stock said  she  was  insured  for  $15,000,  and 
that  none  of  them,  and  especially  Kelly,  would 
lose  anything  by  the  operation.  He  also  asked 
Shinn  to  sign  a  paper  for  Kelly  respecting  the 
ship  and  to  act  for  him  by  virtue  of  his  power 
of  attorney.  More  than  this,  Morgan  after- 
wards made  an  affidavit  stating  in  efTect  that 
Kdly  was  the  owner  of  one  fourth  of  the  vessel. 
There  can,  indeed,  be  no  pretense  that  Morgan, 
Khinehart,  &  Co.,  did  not  know  from  the  begin- 
ning that  the  bill  of  sale  was  a  mere  security 
for  money  advanced  by  Shinn. 

If,  then,  Shinn  was  only  a  mortgagee  of  an 
undivided  interest  in  the  vessel,  as  we  think  he 
was,  he  is  under  no  obligation  to  contribute  for 
repairs  which  he  did  net  order.  A  mortgagee 
out  of  possession  is  not  liable  for  repairs.  1 
Pars.  Ship.  &  Adm.  129,  and  note  1.  The  benefit 
of  repairs  inures  primarily  to  the  mortgagor. 
A  mortgagee  out  of  possession  does  not  appoint 
the  mastCT,  or  the  sliip^s  agents.    Tliey  do  not 
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dujt  under  authority  from  *hinl,  fthd  he  111*] 
is  not  entitled  to  the  freight  earned.    Nor  does 
it  make  any  dift'erence  though  the  vessel  be  reg- 
istered in  nip  name.    Howard  v.  Odell,  1  Allen,. 
85 ;  Mijers  v.  M'illis,  17  G.  B.  77 ;  18  C.  B.  886. 

It  certainly  cannot  be  maintained  that  Shinn 
was  in  possession,  or  that  he  ever  authorized 
the  expenditure  that  was  made.  And  as  this  is 
a  bill,  not  by  third  parties  who  furnished  the 
supplies,  but  in  right  of  some  joint  ownerq,  the 
ship's  husband,  against  a  mortgagee  of  another 
joint  owner,  authority  from  the  mortgagee  to 
contract  for  the  supplies  is  indispensable  to 
any  liability  on  his  part. 

The  decree  is  affirmed. 


UNITED  STATES,  Plff,  in  Err^ 

JESSE  THOMAS  et  ah 

(See  8.  C.  15  Wall.  837-350.) 

Collector  or  receiver  of  public  money  is  excused 
hy  act  of  Qod  or  public  enemy — overruling 
necessity, 

tl.  A  collector  or  receiver  of  public  money,  un- 
der bond  to  keep  it  safel;  and  pay  it  when  re- 
quired, is  not  bound  to  render  the  money  at  all 
events,  but  is  excused  if  prevented  from  rendering 
it  by  the  act  of  God  or  the  public  enemy,  without 
any  neglect  or  fault  on  his  part. 

2.  Such  collector  or  receiver  is  a  bailee  of  the 
government,  and  by  the  common  law  is  only  bound 
to  due  diligence,  and  only  liable«for  negligence  or 
ditthonesty ;  but  by  the  policy  of  the  acts  of  Con- 
gress on  the  subject,  a  more  stringent  accounta- 
bility is  exacted. 

3.  The  measure  of  this  enhanced  accountability 
is  particularly  to  be  found  in  the  official  bond  re- 
quired bv  those  officers,  the  condition  of  which  re- 
quires tne  payment  of  the  moneys  that  come  to 
their  hands  as  and  when  directed,  the  performance 
of  which  condition  can  only  be  excused  by  an 
overruling  necessity. 

4.  The  late  Rebellion  being  a  public  war,  the  for- 
cible seizure  by  the  rebel  authorities  of  public 
moneys  in  the  hands  of  loyal  government  agents, 
against  their  will  and  without  their  fault  or  negli- 
gence, was  a  sufficient  discharge  from  their  obli- 
gations in  reference  to  said  moneys. 

[No.  27.] 

Argued  Deo,  6,  1872,     Decided  Jan.  6,  187S, 

Tn  error  to  the  Circuit  Court  of  the  United 
•*-   States  for  the  Middle  District  of  Tennessee. 

Suit  was  brought  in  the  court  below  by  the 
United  States,  upon  a  certain  official  bond. 
Judgment  having  been  given  for  the  defend- 
ants, the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  Oeorge  H,  Williams,  Atty.  Oen,,  and 
C.  H.  HiU,  Asst,  Atty,  Oen,,  for  plaintiff  in 
error : 

Performance  of  an  express  contract  is  not  ex- 
cused by  reason  of  anything  occurring  after  the 
contract  was  made,  although  unforeseen  by  Ihe 
contracting  partv  and  beyond  his  control.' 

Boyden  v.  Vnltcd  States,  13  Wall.  22,  20  L. 
ed.  529;  3  Kent,  Cora.  (6th  ed.)  465  et  seq. 
Mete.  Cont.  213,  and  cases  cited;  Dermott  v. 
Jones,  2  Wall.  1,  17  L.  ed.  762;  The  Harriman, 
9  Wall.  161,  172,  19  L.  ed.  629,  633;  Paradins 
V.  Jane,  Aleyn,  26. 

"We  think  it  firmly  established,  both  by  de- 

tHeadnotes  by  Mr.  Justice  Bbadley. 

fiOTE.-T-Lwbility  on  official  bond  for  loss  of 
money  hy  theft  or  hank  failure — see  note  to  Wil- 
son V.  People,  22  L.  R.  A.  449. 
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cided  cases  and  on  principle,  that  where  a  party 
has,  either  expressly  or  impliedly,  undertaken, 
without  any  qualification,  to  do  anything,  and 
docs  not  do  it,  he  must  make  compensation  in 
damages,  although  the  performance  was  ren- 
dered impracticable  by  some  unforeseen  cause 
over  which  he  had  no  control." 

Per  Blackburn,  J.,  in  Ford  v.  Cotesworthf  L. 
R.  4  Q.  B.  134. 

The  rule  has  been  applied  by  this  and  other 
courts  to  tlie  cases  of  official  bonds,  under  cir- 
cumstances imdistinguishable  in  principle  from 
the  present. 

United  States  v.  Prescott,  3  How.  678;  Unit- 
ed States  V.  Dashiel,  4  Wall.  185,  18  L.  ed.  321 ; 
United  States  v.  Keehler,  9  Wall.  83,  88,  19  L. 
ed.  574,  576;  Boydeny,  United  States,  13  Wall. 
17,  20  Ij.  ed.  527 ;  Com,  v.  Comlif,  3  Pa.  St.  372 ; 
State  V.  narper,  6  Ohio  St.  607. 

In  Boyden  v.  United  States,  supra,  the  court 
observed:  "It  is  true  that  in  Prescott* s  Case 
the  defense  set  up  was  that  the  money  had  been 
stolen,  while  the  defense  set  up  here  is  robbery. 
But  that  can  'make  no  difTerence,  unless  it  be 
held  that  the  receiver  is  a  mere  bailee.  If,  as 
we  have  seen,  his  liability  is  to  be  measured  by 
his  bond,  and  that  binds  him  to  pay  the  money, 
then  the  cause  which  renders  it  impossible  for 
him  to  pay  is  of  no  importance,  for  he  has  as- 
sumed the  risk  of  it." 

Messrs,  Demoss,  Malone  and  Henry 
Cooper,  for  defendants  in  error: 

The  effects  surrendered  by  Thomas,  Apr.  27, 
1861,  belonged  to  the  United  States,  and  Civil 
War  existed  between  Tennessee  and  the  United 
States  at  that  time.  If  a  war  existed  at  the 
time,  then  the  parties  were  public  enemies. 

Miller  V.  United  States,  11  Wall.  309,  20  L. 
ed.  145. 

"Every  nation  at  war  with  another  is  justi- 
fiable by  the  general  and  strict  law  of  nations, 
to  seize  and  confiscate  the  movable  property  of 
the  enemy." 

Ware  v.  Eylton,  3  Dall.  226 ;  Wheat.  Int.  L. 
526.  596. 

This  is  a  belligerent  right. 

Miller  v.  United  States,  supra. 

The  commanding  general  has  a  right  to  de- 
termine whether  or  not  the  emergencies  de- 
mand the  seizure  of  an  enemy's  property,  when 
subject  to  seizure. 

Mrs.  Alexander's  Cotton,  2  Wall.  419,  17  L. 
ed.  919. 

Harris  was  at  the  head  of  a  government  of 
paramount  force.  In  such  a  case  it  is  not  only 
necessity,  but  the  dutv  of  parties  who  reside  in 
such  territory,  to  yield  obedience  to  the  ruling 
power,  in  all  civil  and  local  matters. 

Thoringion  v.  Smith,  8  Wall.  11,  19  L.  ed. 
364. 

Where  there  is  no  protection,  no  allegiance 
or  sovereignty,  there  can  be  no  claim  to 
obedience. 

United  States  v.  Rioe,  4  Wheat.  246. 

It  is  most  manifest  that  it  was  impossible 
for  .Thomas  to  have  kept  the  covenants  of  his 
bond,  and  that  he  is  not  in  fault.  Will  he  be 
held  to  impossibilities? 

A  vendor  is  not  liable^  on  his  warranty,  for 
acts  of  the  public  enemy. 

Curtis  V.  Innerarity,  6  How.  156. 

And  why?  Because  it  is  impossible  to  keep 
it.  Then  why  should  the  vendor's  warranty  be 
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of  less  dignity  than  the  covenant  of  a  public 
ofiicer,  when  it  was  impossible  to  keep  either? 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  action  against  principal  and  sure- 
ties on  the  ofiicial  bond  of  Thomas,  as  surveyor 
of  the  customs  for  the  port  of  Nashville,  Ten- 
nessee, and  depositary  of  public  moneys  at  that 
place.    The  condition  of  the  bond  was  in  the 
usual  form  that  he  should  faithfully  execute 
and  discharge  the  duties  of  his  office  according' 
to  law,  and  should  well,  truly  and  faithfully 
keep  safely,  without  loaning,  using,  depositing 
in  banks  or  exchanging  for  other  funds  than  as 
allowed  by   act   of   Congress,  all  the  public 
money  collected  by  him  or  otherwise  paid  in  his 
possessicm  and  custody,  until  the  same  should 
be  ordered  by  the  proper  department  or  ofiScer 
to  be  transferred  or  paid  out;  and  when  such 
orders  for  transfer  or  payment  were  received , 
should  faithfully  and  promptly  make  the  same 
as  directed,  and  should  perform  all  other  duties 
as  fiscal  agent  of  the  government,  which  might 
be  imposed  by  any  act  of  Ck)ngress  or  regula- 
tion of  the  Treasury  Department,  etc.     The 
breach  alleged  is,  that  certain  public  moneys 
were  collected  by  Thomas  in  his  official  capac- 
ity, and  were  placed  in  his  possession  and  cus- 
tody, of  which  a  balance  of  $4,880  remained  in 
his  hands  on  the  27th  of  April,  1861,  which  he 
did  not  keep  safely,  but  which  he  paid  out  to 
persons  not  entitled  thereto,  whereby  it  was 
wholly  lost ;  and  that  although  the  said  sum 
was  ordered  by  the  proper  department  and  of- 
ficer to  be  transferred  and  paid  out,  he  failed 
and  refused  to  transfer  or  pay  it  out  as  so  re- 
quired.   The  defendants,  besides  performance, 
pleaded  seizure  of  the  moneys  in  question  by 
the  rebel  authorities,  by  the  ejcercise  of  force 
which  Thomas  was  unable  to  resist,  and  against 
his  will  and  consent,  he  being  a  loyal  citizen, 
endeavoring  faithfully   to   perform  his  duty. 
Upon  the  trial,  evidence  was  adduced  tending 
to  support  this  plea,  and  the  court  charged  the 
jury  that  if  they  believed  from  the  evidence 
that,  at  the  time  the  demand  was  made  by  the 
insurgents  for  the  surrender  by  Thomas  of  the 
effects  in  his  hands  belonging  to  the  govern- 
ment, there  was  an  organized  insurrection  in 
the  state  of  Tennessee  and  in  the  city  of  Nash- 
ville  against  the  government  of  the  United 
States,  with  a  force  sufficient  to  compel  obedi- 
ence to  the  orders  and  demands  of  the  governor 
who  led  and  controlled  such  insurrection,  and 
that  in  this  state  of  things  the  demand  was 
made  upon  Thomas  to  surrender  said  effects; 
and  if  they  further  believed  that  Thomas  was 
acting  in  good  faith  and  surrendered  the  effects 
in  his  hands  only  in  the  honest  belief  that  he 
would  be  imprisoned  and  the  effects  seized  by 
force,  and  had  good  reason  to  apprehend  that 
and  other  violence  to  his  person;  and  if  they 
believed  that  the  threatened  force  would  be  ap- 
plied to  compel  the  surrender, — then  the  court 
was  of  opinion  that  the  seizure  and  appropria- 
tion  of  the  government  effects  in  his  hands 
would   be   by   public   enemies   of   the  United 
States,  and  would  relieve  him  from  liability  for 
the  same,  notwithstanding  the  condition  of  his 
bond,  but  if  they  believed  that  Thomas  was  one 
of  the  insurrectionists  or  willingly  co-operated 
with  them  in  their  lawless  acts  against  the  gov- 
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enunent,  the  jury  mi^t  infer  that  he  was  will- 
ing that  the  effects  in  controvers^r  should  fall 
into  the  hands  of  the  rebel  authorities,  and  he 
would  not  be  relieved  from  the  obligation  of  his 
bonds.  To  this  ruling  an  exception  was  taken, 
and  we  are  called  upon  to  decide  upon  its. 
legality. 

This  ease  brings  up  squarely  the  question 
whether  the  forcible  seizure,  by  the  rebel  au- 
thorities, of  public  moneys  in  the  hands  of 
loyal  govemmoit  agents,  against  their  will, 
sad  without  thdr  fault  or  negligence,  is  or  is 
not  a  sufficient  discharge  from  the  obligations 
of  their  official  bonds.  This  precise  question 
has  not  as  yet  been  decided  by  this  court.  As 
the  Rebellion  has  been  held  to  have  been  a  pub- 
lic war,  the  question  may  be  stated  in  a  more 
eeneral  form,  as  follows :  Is  the  act  of  a  pub- 
lic enemy  in  forcibly  seizing  or  destroying  prop- 
erty of  the  government  in  the  hands  of  a  pub- 
lic officer,  against  his  will,  and  without  his 
fault,  a  discharge  of  his  obligation  to  keep  such 
property  safely,  and  of  his  official  bond,  given 
to  secure  the  faithful  performance  of  that  du- 
ty, and  to  have  the  property  forthcoming  when 
required? 

342*]  *The  question  is  thus  stated  in  its 
double  aspect,  namely:  first,  in  regard  to  the 
obligation  arising  from  official  duty;  and,  sec- 
ondly, in  regard  to  that  arising  from  the  bond, 
because  the  condition  of  the  latter  is  twofold — 
that  the  principal  shall  faithfully  discharge  his 
official  duties  and  that  he  shall  pay  the  moneys 
of  the  government  that  may  come  into  his 
bands  as  and  when  it  shall  be  demanded  of  him. 
It  is  contended  that  the  latter  branch  of  the 
condition  has  a  more  stringent  effect  than  the 
former,  and  creates  an  obligation  to  pay,  at  all 
events,  all  public  money  received. 

That  overruling  force,  arising  from  inevita- 
ble necessity  or  the  act  of  a  public  enemy,  is  a 
sufficient  answer  for  the  loss  of  public  property 
when  the  question  is  considered  in  reference  to 
an  officer's  obligation  arising  merely  from  his 
appointment,  and  aside  from  such  a  bond  as  ex- 
ists in  this  case,  seems  almost  self-evident.  If 
it  is  not»  then  every  military  commander  who 
ever  lost  a  battle,  or  was  obliged  to  surrender 
his  ship  or  fort,  or  other  public  property,  added 
a  civil  obligation  to  his  military  misfortune. 
And  as  it  regards  this  question,  it  is  difficult  to 
perceive  any  distinction  between  the  loss  of  one 
kind  of  property  and  another.  If  the  property 
belongs  to  tne  government,  the  loss  falls  on  the 

Svemment;  if  it  belongs  to  individuals,  it 
lis  on  them. 

The  general  rule  of  official  obligations,  as  im- 
posed bv  law,  is  that  the  officer  shall  perform 
the  duties  of  his  office  honestly,  faithfully,  and 
to  the  best  of  his  ability.  This  is  the  substance 
of  all  official  oaths.  In  ordinary  cases,  to  ex- 
pect more  than  this  would  deter  upright  and 
responsible  men  from  taking  office.  This  is  sub- 
stantiaUy  the  rule  b^  which  the  common  law 
measures  the  responsibility  of  those  whose  offi- 
cial duties  reouire  them  to  have  the  custody  of 
property,  public  or  private.  If  in  any  case  a 
nore  stringent  obligation  is  desirable,  it  must 
be  prescribed  by  statute  or  exacted  by  express 
stipulation. 

The  ordinary  rule  will  be  found  illustrated 
by  a  number  of  analogous  cases. 

It  ifl  laid  down  by  Justice  Story  that  officers 
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of  courts  having  the  custody. of  property  of 
suitors  are  bailees,  and  *liable  only  for  8^*] 
the  exercise  of  good  faith  and  reasonable  dili- 
gence., and  not  responsible  for  loss  occurring 
without  their  fault  or  negligence.  Story,  Bail. 
S  620.  Trustees  are  only  bound  to  exercise  the 
same  care  and  solicitude  with  regard  to  the 
trust  property  which  they  would  exercise  with 
regard  to  their  own.  Equity  will  not  exact 
more  of  them.  Ihid,  Lewin,  Trusts,  332,  3d  ed. 
Th^  are  not  liable  for  a  loss  by  theft  without 
their  fault.  Ibid.  But  this  exemption  ceases 
when  they  mix  the  trust  money  with  their  own, 
whereby  it  loses  its  identity,  and  they  become 
mere  debtors.  Thid.  and  2  Story,  Eq.  Jur.  §f 
1268,  1269,  1270;  and  see  2  Spence,  Eq.  Jur. 
017,  921,  933,  937;  Wren  v.  Kirton,  11  Ves. 
381;  Utioa  Ins.  Co.  v.  Lynch,  11  Paige,  520. 
Receivers,  appointed  by  the  court,  though  held 
to  a  stricter  accountability  than  trustees,  on 
account  of  their  compensation,  are  nevertheless 
not  liable  for  a  loss  without  their  fault;  and 
they  are  entitled  to  manage  the  property  and 
transact  the  business  in  their  hands  in  the 
usual  and  accustomed  way.  f[night  v.  Ld. 
PUmouth,  3  Atk.  480;  Bowth  v.  HoweU,  3 
Yes.  566;  Lewin,  Trusts,  332  (3d  ed.);  Ed- 
wards, Rec.  573-599;  White  v.  Bough,  3 
CI.  ft  Fin.  44.  A  marshal  appointed  by  a 
court  of  admiriilty  to  take  care  of  a  ship 
and  cargo  is  responsible  only  for  a  prudent 
and  honest  execution  of  his  commission. 
The  Itendaberg,  6  Rob.  142.  "Every  man,"  sa^s 
Sir  William  Scott,  "who  undertakes  a  commis- 
sion incurs  all  the  responsibility  that  belongs 
to  a  prudent  and  honest  execution  of  that  com- 
mission. Then  the  question  comes:  what  is  a 
prudent  and  honest  execution  of  that  commis- 
sion? The  fair  performance  of  the  duties  that 
belong  to  it.  .  .  .  He  must  provide  a  com- 
petent number  of  persons  to  guard  the  proper- 
ty; having  so  done  he  has  disdiarged  his  respon- 
sibility, unless  he  can  be  affected  with  fraud,  or 
negligence  amounting  in  legal  understanding  to 
fraud."  The  Rcndsberg,  6  Rob.  154;  Burke  v. 
Treviit,  1  Mass.  96,  100.  A  postmaster  is  bound 
to  exercise  due  diligence  and  nothing  more,  in 
the  care  of  matter  deposited  in  the  postoffice. 
He  is  not  liable  for  a  loss  happening  without  his 
fault  or  negligence.  Soon  after  the  *  or-  [*344 
ganization  of  the  government  post  it  was  at- 
tempted to  charge  the  Postmaster-General  to 
the  same  extent  as  the  common  carriers  who  had 
previously  carried  the  mails;  and  the  question 
was  elaborately  argued  in  the  great  case  of 
Lane  v.  Cotton  et  al,  1  Ld.  Raym.  646.  and  Lord 
Ch.  Justice  Holt  strenuously  contended  for  that 
view;  but  it  was  decided  that  the  postmaster 
was  only  liable  for  his  own  negligence;  and 
this  case  was  followed  by  Ld.  Mansfield  and  the, 
whole  court,  three  quarters  of  a  century  later,* 
in  the  case  of  Whitfield  v.  Le  Deapenoer,  Cowp. 
754;  Story,  Bail.§  463;  Dunlop  v.  Munroe,  7 
Cranch,  242. 

In  certain  cases  it  is  true,  a  more  stringent 
acconntability  is  exacted ;  as  in  the  case  of  a 
sheriff,  in  reference  to  prisoners  held  ^  him  in 
custody,  where  the  law  puts  the  whole  power  of 
the  county  at  his  disposal,  and  makes  him  lia- 
ble for  an  escape  in  all  cases,  except  where  it  is 
caused  by  an  act  of  God  or  the  public  enemy. 
33  Hen.  VI.,  p.  1;  Brooke's  Abridg.  Dette,  22; 
Dalton,  Slvriff,  485;  Watson,  Sheriffs,  140.  The 
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exception  wliich  thus  qualifies  the  severest  ex- 
action of  official  responsibility  known  at  the 
common  law  is  worthy  of  particular  notice. 
The  reason  for  applying  so  severe  a  rule  in 
cases  of  escape  is  probably  founded  in  motives 
of  public  safety.  Chief  Justice  Gibson,  in 
Wheeler  v.  Hamhright,  9  Serg.  &  R.  396,  sajrs : 
"The  strictness  of  the  law  in  this  respect  arises 
J  from  public  policy."  Lord  Chief  Justice  Holt, 
in  his  dissenting  opinion  in  Lane  v.  Cotton^  1 
Ld.  Rayni.  646,  also  held  that  the  sheriff  Avas 
responsible  in  the  same  strict  manner  for  goods 
seized  in  execution;  but  he  cited  no  authority 
for  the  opinion,  and  the  general  rule  of  respon- 
sibility is  certainly  much  short  of  that. 

The  basis  of  the  common-law  rule  is  founded 
on  the  doctrine  of  bailment.  A  public  officer 
having  property  in  his  custody  in  his  official 
capacity  is  a  bailee;  and  the  rules  which  grow 
out  of  that  relation  are  held  to  govern  the  case. 
But  the  legislature  can,  undoubtedly,  at  its 
345*]  pleasure  change  *the  common-law  rule  of 
responsibility.  And  with  regard  to  the  public 
moneys,  as  they  often  accumulate  in  large  sums 
in  the  hands  of  collectors,  receivers,  and  depos- 
itaries, and  as  they  are  susceptible  of  being  em- 
bezzled and  privately  used  without  detection, 
and  arc  often  difficult  of  identification,  legisla- 
tion is  frequently  adopted  for  the  purpose  of 
holding  such  officers  to  a  very  strict  accounta- 
bility. And  in  some  cases  they  are  spoken  of 
as  though  they  were  absolute  debtors  for  and 
not  simply  custodians  of  the  money  in  their 
hands.  In  New  York,  in  the  case  of  Muzzy  v. 
i^hattuck,  1  Denio,  233,  the  court,  after  a  care- 
ful examination  of  the  statutory  provisions  re- 
specting the  duties  and  liabilities  of  a  to\\Ti  col- 
lector, came  to  the  conclusion  (contrary  to  its 
previous  decision  in  The  Supervisors  v.  Dorr, 
25  Wend.  440)  that  he  was  liable  as  a  debtor, 
and  not  merely  as  a  bailee,  for  the  moneys  col- 
lected by  him,  and  consequently  that  he  could 
not  excuse  himself,  in  an  action  on  his  bond, 
by  showing  that,  mthout  his  fault,  the  money 
had  been  stolen  from  his  office. 

Where,  however,  a  statute  merely  prescribes 
the  duties  of  the  officer,  as  that  he  shall  safely 
keep  money  or  property  rooeived  or  collected, 
and  shall  pay  it  over  wnen  called  upon  to  do  so 
by  the  proper  authority,  it  cannot,  without 
more,  be  regarded  as  enlarging  or  in  any  way 
affecting  the  degree  of  his  responsibility.  The 
mere  prescription  of  duties  has  nothing  to  do 
with  the  question  as  to  what  shall  constitute 
the  rule  of  responsibility  in  the  discharge  of 
those  duties,  or  a  legal  excuse  for  the  nonper- 
formance of  them,  or  a  discharge  from  the'ir 
obligation.  The  common  law  which  is  common 
reason,  prescribes  that;  and  statutes  in  subor- 
dination to  their  terms  are  to  be  construed 
agreeably  to  the  rules  of  the  common  law.  Bac. 
Abr.  tit.  Statute,  I.,  4. 

The  acts  of  Congress  with  respect  to  the  du- 
ties of  collectors,  receivers  and  depositaries  of 
public  moneys,  it  must  be  conceded,  manifest 
great  anxiety  for  the  due  and  faithful  discharge 
by  these  officers  of  their  responsible  duties,  and 
346*]  *for  the  safety  and  payment  of  the  mon- 
eys which  may  come  to  their  hands.  They  are 
expressly  required  to  keep  safely,  withoijt  loan- 
ing, vising,  depositing  in  banks,  or  exchanging 
for  other  funds  than  as  specially  allowed  by  law, 
all  the  public  money  collected  by  them,  or  in 
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their  possession  or  custody,  till  ordered  by  th< 
proper  department  or  officer  tobe transferred  oi 
paid  out ;  and  where  such  orders  for  transfer  oi 
payment  are  received  faithfully  and  promptlj 
to  make  the  same  as  directed.  9  Stat,  at  L*.  69 
S  9.  To  obviate  all  excuse  for  casual  losses,  ii 
is  provided  that  they  shall  be  allowed,  under  tb< 
direction  of  the  Secretary  of  the  Treasury,  ali 
necessary  additional  expenses  for  clerks,  fire 
proof  chests  or  vaults,  or  other  necessary  expens 
es  of  safe  keeping,  transferring,  and  disbursing 
said  moneys.  9  Stat,  at  L.  §  13.  And  it  is  ex 
pressly  made  embezzlement  and  a  felony,  for  ai: 
officer  charged  with  the  safe  keeping,  transfei 
and  disbursement  of  the  public  moneys,  to  con 
vert  them  to  his  own  use,  or  to  use  them  in 
any  way  whatever,  or  to  loan  them,  deposit 
them  in  bank,  or  to  exchange  them  for  othei 
funds  except  as  ordered  by  the  proper  depart- 
ment or  officer.  9  Stat,  at  L.  §  16.  Every  re 
ceiver  of  public  money  is  required  to  render  his 
accounts  quarter-yearly  to  the  proper  account- 
ing officers  of  the  treasury,  with  the  vouchers 
necessary  to  the  prompt  settlement  thereof, 
within  three  months  after  the  expiration  of  each 
quarter,  subject,  however,  to  the  control  of  the 
proper  department.  3  Stat,  at  L.  723,  §  2. 
Besides  this,  all  such  officers  are  required  to 
give  bonds  with  sufficient  sureties  for  the  due 
discharge  of  all  these  duties.  1  Stat,  at  L.  705  ; 

2  Stat,  at  L.  76;  9  Stat,  at  L.  60,  61,  etc.  And 
upon  making  default  and  being  sued,  prompt 
Judgment  is  directed  to  be  given,  and  no  claim 
for  a  credit  is  to  be  allowed  unless  it  has  first 
been  presented  to  the  accounting  officers  of  the 
Treasury  for  examination  and  disallowed,  or 
unless  it  be  shown  that  the  vouchers  could  not 
be  procured  for  that  purpose,  by  reason  of  ab- 
sence from  the  country,  or  some  unavoidable 
accident.   1  Stat,  at  L.  614,  §§  3,  4. 

These  provisions  show  that  it  is  the  manifest 
policy  of  the  'law  to  hold  all  collectors,  [*347 
receivers  and  depositaries  of  the  public  money 
to  a  very  strict  accountability.    The  l^slative 
anxiety  on  the  subject  culminates  in  requiring 
them  to  enter  into  bond  with  sufficient  sureties 
for  the  performance  of  their  duties,  and  in  im- 
posing criminal  sanctions  for  the  unauthorized 
use  of  the  moneys.   Whatever  duty  can  be  in- 
ferred from  this  course  of  legislation  is  justly 
exacted  from  the  officers.   No  ordinary  excuse 
can  be  allowed  for  the  non-production  of  the 
money  committed  to  their  hands.     Still  they 
are  nothing  but  bailees.     To   call    them  any- 
thing else,  when   they   are   expressly   forbid- 
den to  touch  or  use  the  public  money  except  as 
directed,  would  be  an  abuse  of  terms.  But  they 
are  special  bailees,  subject  to  special  obligations. 
It  is  evident  that  the  ordinary  law  of  bailment 
cannot  be  invoked  to  determine  the  degree  of 
their  responsibility.   This  is  placed  on  a  new 
basis.  To  the  extent  of  the  amount  of  their  offi- 
cial bonds,  it  is  fixed  by  special  contract;  and 
the  policy  of  the  law  as  to  their  general  respon- 
sibility for  amounts  not  covered  by  such  bonds 
may  he  fairly  presumed  to  be  the  same.  In  the 
leading  case  of  The  United  States  v.  Prescott, 

3  How.  587  (which  was  an  action  on  a  similar 
bond  to  that  now  under  consideration),  the 
court  say:  "This  is  not  a  case  of  bailment,  and 
consequently  the  law  of  bailment  does  not  ap- 
ply to  it.  The  liability  of  the  defendant,  Pres- 
oott,  arises  out  of  his  official  bond,  and  theprin- 
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eiples  whieh  are  founded  on  public  policy."  Af- 
ter reciting  the  condition  of  tlie  bond,  the  court 
adds,  with  a  greater  degree  of  generality,  we 
think,  than  the  caBe  before  it  re<|uired,  ''The  ob- 
ligation to  keep  safely  the  public  money  is  ab- 
solute, without  any  condition,  express  or  im- 
plied; and  nothing  but  the  payment  of  it,  when 
required,  can  discharge  the  bond." 

This  broad  language  would  seem  to  indicate 
An  opinion  that  the  bond  made  the  receiver  and 
Ilia  sureties  liable  at  all  events,  as  now  contend- 
ed for  by  the  government.  But  that  case  was 
one  in  which  Uie  defense  set  up  was  that  the 
money  was  stolen,  and  a  much  more  limited 
348*1  responsibility  than  *that  indicated  by 
the  above  language  would  have  sufficed  to  ren- 
der that  defense  nugatory.  And  as  the  money  in 
the  hands  of  a  receiver  is  not  his ;  as  he  is  only 
custodian  of  it;  it  would  seem  to  be  going  very 
far  to  say  that  his  engagement  to  have  it  forth- 
coming was  so  absolute  as  to  be  qualified  by 
no  condition  whatever,  not  even  a  condition  im- 
plied in  law.  Suppose  an  earthquake  should 
swallow  up  the  building  and  safe  containing 
the  money,  is  there  no  condition  implied  in  the 
law  by  which  to  exonerate  the  receiver  from 
responsibility? 

We  do  not  question  the  doctrine  so  strongly 
urged  by  the  counsel  for  the  government,  that 
performance  of  an  express  contract  is  not  ex- 
cused by  reason  of  anything  occurring  after  the 
oontract  was  made,  though  unforeseen  by  the 
contracting  party,  and  though  beyond  his  con- 
trol— ^with  tne  qualification,  however,  that  the 
thing  to  be  done  does  not  become  physically  im- 
possible; as,  to  cultivate  an  island  which  has 
■unk  in  the  sea.  It  was  thus  decided  in  the 
leading  case  of  Paradine  t.  Jane,  Aleyn,  26; 
Met.  Coat.  212.  The  law  on  this  subject  is  well 
stated  by  Sergeant  Williams,  Walton  v.  Water- 
hcuae,  2  Saund.  422,  n.,where  he  says:  "When 
the  law  creates  a  duty,  and  the  party  is  dis- 
abled to  perform  it  without  any  default  of  him, 
and  he  has  no  remedy  over,  the  law  will  excuse 
him;  aa  in  waste,  if  a  house  be  destroyed  by 
tempest,  or  by  enemies,  the  lessee  is  excused; 
so,  in  escape,  if  a  prison  be  destroyed  by  tempest 
or  enemies,  the  jailer  is  excused.  But  where 
the  party  by  his  own  contract  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract." 

It  ia  contended  that  the  bond,  in  this  case, 
haa  the  effect  of  such  a  special  contract,  and 
several  eases  of  action  on  official  bonds  have 
been  eited  to  support  the  proposition.    Those 
principally  relied  on  are  tne  cases  of  United 
BiaieBV.PrescottfZHovf.  587,  just  cited;  Muzzy 
▼.   Shattuck,   1  Den.  233;   Commaniooalth  v. 
Comly,  3  Pa.  St.  372;  The  State  v.  Harper,  6 
Ohio     St.    607,    and    the    recent    cases    of 
349*]  ^Daehiel,  Keehler,  and  Boyden,  in  this 
ea>art.     It  must  be  conceded  that  the  language 
lused  by  the  court,  not  only  in  the  case  already 
referred  to,  but  in  some  of  the  other  cases 
cited,  seems  to  favor  the  rule  contended  for. 
But  in  none  of  them  was  the  defense  of  over- 
ruling   necessity    interposed.     They    were  all 
caaes  of  alleged  theft  or  robbery,  or  some  other 
cause  of  loss,  which  would  have  been  insuffi- 
cient to  exonerate  a  common  carrier  from  lia- 
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bility.  They  all  concur  in  establishing  one 
point,  however,  of  much  importance,  that  a 
bond  with  an  unqualified  oonaition  to  account 
for  and  pa^  over  public  moneys  enlarges  the 
implied  obligation  of  the  receiving  officer,  and 
deprives  him  of  defenses  which  are  available  to 
an  ordinary  bailee;  but  they  do  not  go  the 
length  of  deciding  that  he  thereby  becomes  lia- 
ble at  all  events;  although  expressions  look- 
ing in  that  direction,  but  not  called  for  by  the 
judgment,  may  have  been  used. 

The  case  of  United  States  v.  Prescott,  3  How. 
587,  has  alreadv  been  sufficiently  adverted  to. 
The  next,  in  order  of  time,  was  that  of  Muzzy 
V.  Shattuck,  1  Den.  233,  which  was  decided  the 
same  year,  1845,  and  in  which  the  supreme 
court  of  New  York  construed  the  statutes  of 
that  state  as  making  the  town  collector  a  debt- 
or for  the  amount  of  taxes  to  be  collected  by 
him,  and  held  him  liable  on  his  bond  notwith- 
standing the  money  was  stolen.  Here  again 
the  result  arrived  at  was  correct;  but  the  rea- 
soning by  which  it  was  attained  may  be  fairly 
questioned.  The  statutes  of  the  state,  how- 
ever, may  have  justified  the  view  whicu  was 
taken  in  that  case. 

The  next  case  is  that  of  The  Commonwealth 
V.  Comly,  3  Pa.  St.  372,  decided  in  1846.  That 
was  an  action  on  the  bond  of  a  collector  of  tolls, 
and  the  same  defense  (of  theft)  was  interposed. 
Chief  Justice  Gibson  refers  to  the  case  of  U,  S. 
V.  Prescott^  eupra,  and  remarks,  that  "the  re- 
sponsibility of  a  public  receiver  is  determined 
not  by  the  law  of  bailment,  which  is  called  in 
to  supply  the  place  of  a  special  agreement 
where  there  is  nonCi^  but  by  the  condition  of 
his  bond."  So  in  the  case  of  The  State  v.  Har- 
per, 6  Ohio  St.  607,  which  was  an  action  on  the 
official  bond  of  a  county  treasui'cr,  conditioned 
for  the  payment  of  all  moneys  that  should 
come  to  his  hands  for  state,  ^county  [*350 
or  township  purposes;  and  larceny  of  the 
money  being  pleaded,  the  court  say:  "By  ac- 
cepting the  office,  the  treasurer  assumes  upon 
himself  the  duty  of  receiving  and  safely  keep- 
ing the  public  money,  and  of  paying  it  out  ac- 
cording to  law.  His  bond  is  a  contract  that  he 
will  not  fail,  upon  any  account,  to  do  these 
acts;"  and  the  defense  of  larceny  was  over- 
ruled. 

It  is  unnecessary  to  examine  the  cases  fur- 
ther in  detail.  It  appears  from  them  all  (ex- 
cept, perhaps,  the  New  York  case)  that  the  offi- 
cial bond  is  regarded  as  laying  the  foimdation 
of  a  more  stringent  responsibility  upon  collect- 
ors and  receivers  of  public  moneys.  It  is  re- 
ferred to  as  a  special  contract,  by  which  they 
assume  additional  obligations  with  regard  to 
the  safe  keeping  and  payment  of  those  moneys, 
and  as  an  indication  of  the  policy  of  the  law 
with  regard  to  the  nature  of  their  responsibil- 
ity. But,  as  before  remarked,  the  aecisions 
tlicmselves  do  not  go  the  length  of  making 
thom  liable  in  cases  of  overruling  necessity.  On 
the  contrary,  in  the  last  reported  case  on  the 
subject,  that  of  Sevens  v.  United  States,  13 
Wall.  66, 20  L.  ed.  631,  Mr.  Justice  Strong,  deliv- 
ering  the  opinion  of  this  court,  says:  "It  may 
be  t^  grave  question  whether  the  forcible  tak- 
ing of  money  belonging  to  the  United  States, 
from  the  possession  of  one  of  her  officers  or 
agents  lawfully  holding  it,  by  a  government  of 
paramount  force,  which  at  the  time  was  usurp- 
ed 
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ing  the  authority  of  the  rightful  government, 
and  compelling  obedience  to  itself  exclusively 
throughout  a  state,  would  not  work  a  dis- 
charge of  such  officers  or  agents,  if  they  were 
entirely  free  from  fault,  though  they  had  given 
bond  to  pay  the  money  to  the  United  States." 
These  observations  show  that  the  particular 
question  raised  in  this  case  has  been  reserved 
by  the  court  after  its  most  mature  considera- 
tion of  the  subject.  * 

So  much  stress  has,  in  almost  every  case, 
been  laid  upon  the  bond  as  forming,  either  di- 
rectly or  indirectly,  the  basis  of  a  new  rule  jof 
responsibility,  that  it  seems  especially  impor- 
tant to  ascertain  what  are  the  legal  obligations 
361*]  that  spring  *from  such  an  instrument. 
The  learned  judges  in  the  great  generality  of 
the  remarks  made  in  some  of  the  cases  referred 
to,  with  regard  to  the  liability  of  a  receiving 
officer,  and  especially  of  his  sureties,  by  virtue 
of  his  bond,  have  evidently  overlooked  what  we 
conceive  to  be  a  very  important  and  vital  dis- 
tinction between  an  absolute  agreement  to  do 
a  thing  and  a  condition  to  do  uie  same  thing, 
inserted  in  a  bond.  In  the  latter  case  the  ob- 
ligor, in  order  to  avoid  the  forfeiture  of  his 
obligation,  is  not  bound  at  all  events  to  per- 
form the  condition,  but  is  excused  from  its  per- 
formance when  prevented  by  the  law  or  by  an 
overruling  necessity.  And  this  distinction,  we 
think,  affords  a  solution  to  the  question  in- 
volved in  this  case. 

The  following  extract  from  Coke  on  Little- 
ton expresses  the  law  on  this  subject,  which  is 
repeated  by  Blackstone  and  other  modern  au- 
thorities: '*In  all  cases,"  says  Lord  Coke, 
*'where  a  condition  of  a  bond,  recognizance,  etc., 
is  possible  at  the  time  of  making  of  the  con- 
dition, and  before  the  same  can  1^  performed, 
the  condition  becomes  impossible  by  the  act  of 
God,  or  of  the  law,  or  of  the  obligee,  etc.,  there 
the  obligation,  etc.,  is  saved.  But  if  the  con- 
dition of  a  bond,  etc.,  be  impossible  at  the  time 
of  the  making  of  the  condition,  the  obligation, 
etc.,  is  single."  Co.  Litt.  206  (a) ;  2  Thomas* 
Co.  Litt.  22;  Shep.  Touch.  372;  2  Bl.  Com. 
340,  341;  Bac.  Abr.  tit.  Condition  (N),  (Q)  ; 
Com.  Dig.  tit.  Condition,  D,  1. 

Of  course  the  above  rule  does  not  apply  to  a 
money  bond  given  for  a  debt,  where  tne  condi- 
tion is  simply  for  the  payment  of  a  less  sum  of 
money  than  the  penalty;  for  there,  as  the 
books  say,  the  condition  is  of  the  same  nature 
as  the  obligation  itself,  and  not  collateral  to  it. 
1  Roll.  Abr.  448;  Viner's  Abr.,  Condition,  (D. 
e.) ;  Panel  v.  Nevel,  Dyer,  150  (a).  The  bond 
in  suit  is  not  such  a  money  bond.  The  condi- 
tion of  an  official  bond  is  collateral  to  the  obli- 
gation or  penalty;  it  is  not  based  on  a  prior 
debt,  nor  is  it  evidence  of  a  debt ;  and  the  duty 
secured  thereby  does  not  become  a  debt  until 
defamlt  be  made  on  the  part  of  the  principal. 
352*]  Until  then,  as  we  have  •seen,  he  is  a 
bailee,  though  a  bailee  resting  under  special 
obligations.  The  condition  of  his  bond  is,  not 
to  pay  a  debt,  but  to  perform  a  duty  about  and 
respecting  certain  specific  property  which  is 
not  his,  and  which  he  cannot  use  for  his  own 
purposes.  In  the  case  of  Farrar  v.  United 
States,  6  Pet.  373,  the  question  being  whether 
sureties  were  liable  for  defaults  made  prior  to 
the  giving. of  the  bond,  the  court  say:  "For 
any  sums  paid  to  Hector  (the  principal)  prior 
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to  the  execution  of  the  bond,  there  is  but  on 
ground  on  which  the  sureties  could  be  held  ctn 
swerable  to  the  United  States,  and  that  is  tli« 
assumption  that  he  still  held  the  mon^  li 
bank  or  otherwise.  If  still  in  his  hands.  In 
was  up  to  that  time  bailee  of  the  government 
but  on  the  contrary  hypothesis  he  had  becom* 
a  debtor  or  defaulter  to  the  government,  anc 
his  offense  was  already  consummated."  TYiSii 
is,  as  custodian  of  the  money  he  is  bailee  of  th^ 
government — not  a  debtor.  What  makes  hin 
a  debtor  or  defaulter  is  the  very  question  al 
issue.  When  he  becomes  such,  then  ne  and  liii 
sureties  are  liable  until  the  amount  is  paid. 
as  we  held  in  the  late  case  of  Bevens,  before  re- 
ferred to.  Until  then,  neither  he  nor  they  arc 
liable  on  the  bond. 

We  think  that  the  case  is  within  the  law  ae 
laid  down  bv  Lord  Coke,  and  that  the  receiver, 
and  especially  his  sureties,  are  entitled  to  the 
benefit  of  it;  and  that  no  rule  of  public  polio^ 
requires  on  officer  to  account  for  moneys  which 
have  been  destroyed  by  an  overruling  necessity, 
or  taken  from  him  by  a  public  enemy,  without 
any  default  or  neglect  on  his  part. 

The  judgment  is,  therefore,  affirmed. 

Mr.  Justice  Miller  dissenting: 

The  case  of  United  States  v.  Prescott,  3  How. 
578,  arose  on  a  certificate  of  division  of  opinion 
of  the  circuit  judges,  on  the  question  whether 
*'the  felonious  taking  and  carrying  away  the 
public  moneys  in  the  custody  of  a  receiver  of 
public  moneys,  without  *any  fault  or  ['SSS 
negligence  on  his  part,  discharged  him  and  his 
sureties,  and  may  be  set  up  as  a  defense  to  an 
action  on  his  official  bond." 

This  question  the  court,  without  dissent,  an- 
swered in  the  negative.  The  ruling  was  based, 
in  the  opinion  of  the  court,  on  two  grounds, 
clearly  stated: 

1.  That  the  receiver,  or  other  depositary  of 
public  funds  in  such  cases,  could  not  avail  him- 
self of  the  ordinary  circumstances  which  would 
discharge  a  bailee  for  hire,  by  reason  of  an  im- 
perative principle  of  public  policy.  This  policy 
was  founded  in  the. danger  of  collusive  defenses 
which  the  depositary  could  e&sily  manage  so  as 
to  make  a  strong  case,  and  which  the  govern- 
ment could  have  no  means  of  rebutting,  how- 
ever false  or  simulated  it  might  be.  Ana  it  was 
thought  better  to  hold  the  party  to  the  abso- 
lute payment  or  delivery  of  the  money,  than  to 
open  the  door  to  such  frauds. 

2.  That  the  depositary  and  his  sureties,  hav- 
ing given  a  bond,  the  condition  of  which  was 
an  express  contract  to  pay  or  deliver,  they 
were  bound  by  that  contract,  according  to  the 
rigid  terms  which  the  law  annexes  to  such  cov- 
enants or  promises. 

In  the  subsequent  case  of  United  States  v. 
Morgan,  11  How.  154,  the  same  question  is  de- 
cided on  precisely  the  same  grounds. 

The  case  of  United  States  v.  Dashiel,  4  Wall. 
182,  18  L.  ed.  310,  was  decided  with  merely  a 
reference  to  the  doctrine  of  the  two  cases  just 
cited. 

The  case  of  United  States  v.  Keehler,  9  Wall. 
83,  19  L.  ed.  574,  asserts  the  same  doctrine  and 
applies  it  to  an  action  on  a  postmaster's  bond, 
who  has  paid  the  money  to  an  agent  of  the  Con- 
federate States  on  an  order  made  by  the  insur- 
rectionarv  goveiiiment  directing  him  to  do  so. 
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WhflB  the  case  of  United  States  ▼.  Daahiel 
(tme  before  the  court  I  was  not  satisfied  with 
the  doctrine  of  the  former  cases.  I  do  not  be- 
lieve now  that  on  sound  principle  the  bond 
Bhovdd  be  construed  to  extend  the  obligation  of 
the  depositary  beyond  what  the  law  imposes 
upon  him,  though  *it  may  contain  words  [*354 
of  express  promise  to  pay  over  the  money.  I 
think  the  true  construction  of  such  a  promise  is 
to  pay  when  the  law  would  require  it  of  the  re- 
ceiver, if  no  bond  had  been  given ;  the  object  of 
taking  the  bond  being  to  obSiin  sureties  for  the 
performance  of  that  obligation.  Nor  do  I  be- 
lieve that,  prior  to  these  decisions,  there  was 
any  principle  of  public  poli^  recognized  by  the 
courts,  or  imposed  by  the  law,  which  made  a 
depositary  of  the  public  money  liable  for  it, 
when  it  had  been  lost  or  destroyed  without  any 
fsult  of  negligence  or  fraud  on  his  part,  and 
when  he  hs^  faithfully  discharged  his  duty  in 
regard  to  its  custody  and  safe  keeping.  Such 
were  my  opinions  when,  as  a  member  of  the 
court,  I  took  part  in  the  decision  of  United 
Biatet  T.  Daahxel,  But  either  no  other  judge 
•bared  those  opinions,  or,  if  anyone  did,  he 
felt  bound  by  the  two  previous  decisions.  I 
therefore  acquiesced. 

I  understand  the  opinion  in  the  present  case 
to  be  directed  to  two  points:  1.  Mainly  to  un- 
dermining the  ground  on  which  the  prior  de- 
cisions on  this  subject  rest.  And,  2.  To  es- 
tablishing a  distinction  between  this  case  and 
those. 

As  regards  the  first  point.  If  the  opinion  or 
judgment  of  the  court  were  based  upon  a  frank 
ovejTuling  of  those  cases,  and  an  abandonment 
of  the  doctrines  on  which  they  rest,  I  should 
acquiesce  in  that,  though  I  did  not  in  confer- 
ence approve  the  judgment.  But  if  the  opinion 
of  the  court  is  to  be  construed  as  permitting 
those  eases  to  stand  as  law  while  the  principles 
on  which  alone  they  can  be  defended  are  weak- 
ened by  its  argument,  I  must  express  my  dis- 
sent from  that  view  of  the  case.  And  still  more 
strongly  do  I  dissent  from  the  distinction  at- 
tempted to  be  drawn  between  this  case  and 
those.  If  a  theft  or  a  robbery  in  time  of  pro- 
found peace  can  be  so  easily  simulated,  and  the 
collusion  can  be  so  successful  that  public  policy 
requires  that  no  such  defense  be  listened  to,  I 
leave  it  to  any  ordinary  understanding  to  say 
how  much  more  easily  the  pretense  of  force  by 
the  rebels  can  be  arranged  and  proved  b^  con- 
senting parties,  and  how  much  more  difficult 
for  the  government  to  disprove  such  collusive 
arrangements  than  in  the  other  case  men- 
tionecL 

355*1  *The  Congress  of  the  United  States, 
recognising  the  law  as  laid  down  in  the  former 
decisions  of  this  court,  provided  by  the  act  of 
March  3»  1865,  for  such  cases  of  hardship  as  it 
thouffht  worthy  of  relief.  Unless,  therefore, 
the  doctrine  be  reviewed  and  placed  on  such 
basis  of  sound  principle  as  would  do  justice 
in  all  cases.  I  see  no  reason  to  make  ex- 
««ptiona  in  favor  of  persons  who,  like  the  pres- 
ent defenduit,  holding  by  virtue  of  his  office 
the  money  of  the  United  States,  delivered  it 
into  the  hands  of  its  enemies,  without  the  ap- 
plication of  the  slightest  personal  violence,  or 
a  moment's  imprisonment,  or  any  attempt  to 
seiae  his  person  or  property,  on  the  ground 
that  they  were  able  to  do  these  things  and 
16  Wau» 


threatened  to  do  them.  Such  excuse,  easily 
made,  easily  proved,  hard  to  be  confuted,  is,  in 
my  judgment,  much  weaker  than  that  of  theft 
admitted  to  be  without  fault  or  fraud  on  the 
part  of  the  depositary. 


Also  dissenting,  .Mr.  Justice  8wi 
Mr.  Justice  Strong;. 


and 


WILLIAM  H.  KIMBALL  et  al,  Appta^ 

V. 

JAMES  J.  WEST. 

(Sec  S.  C.  15  Wall.  877-379.) 

Action  on  covenant — rescission  of  oonfroof— 
tender  of  tillCf  when  sufficient  before  final 
hearing. 

tl.  When  a  contract  for  sale  of  lands  Is  fully 
executed  by  n  conveyance  with  a  covenant  of  war* 
ranty  and  the  payment  of  the  purchase  money,  the 
remedy  for  a  defect  of  title  is  oy  an  action  on  the 
covenant. 

2.  A  party  declinlna  to  pursue  that  remedy,  and 
spplylna  to  a  court  of  equity  to  rescind  the  entire 
contract,  must  show  very  clearly  that  such  a  re- 
scission la  necessary  to  the  ends  of  Justice. 

3.  If,  therefore,  on  or  before  the  final  hearing, 
the  vendor  makes  and  tenders  a  perfect  title,  no 
rescission  will  be  decreed,  unless  the  vendee  has 
suffered  great  loss  or  injury  by  the  delay,  and  not 
then,  if  such  loss  or  injury  can  be  fairly  compen« 
sated  by  damages. 

[No.  72.] 

Submitted  Dec.  IS,  1872.    Decided  Jan.  6, 1S7S. 

APPEAL  from  the  Circuit  Court  of  theUnii- 
ed  States  for  the  District  of  Missouri. 

The  history  and  facts  of  the  case,  which 
arose  in  the  court  below,  fully  appear  in  the 
opinion  of  the  court. 

Messrs.  R.  T.  Merriok,  Olover  d  Shepley, 
for  appellants: 

The  complainants  having  rescinded  the  con-: 
tract,  as  they  were  entitled  to  do  by  the  filing 
of  their  bill,  an  entire  rescission  of  the  con- 
tract should  have  been  decreed,  or  at  least  com- 
pensation for  the  portion  included  in  the  eject- 
ment suit. 

Bk.  V.  Hagner,  1  Pet.  455 ;  Kleine  v.  Oatara, 
2  Gall.  61;  Cooper  v.  Proton,  2  McLean,  495; 
Taylor  v.  Longioorth,  14  Pet.  174. 

Messrs,  James  O.  Broadliead  and  Dryden 
d  Dryden,  for  appellee: 

Complainants  have  never  been  disturbed  by 
this  adverse  title,  nor  is  it  shown  that  they 
have  been  in  anywise  injured  thereby. 

The  defendant  being  able  at  the  hearing  to 
give  the  complainants  a  good  title,  and  offer- 
ing to  do  so,  it  was  the  duty  of  the  court  to  re- 
fuse as  it  did,  to  rescind  the  sale. 

Edwards  v.  McLeay,  Coop.  Cas.  in  Eq.  308; 
Fieme  v.  Nichols,  1  Paige,  245 ;  Seymour  v.  De- 
lancey,  3  Cow.  445;  Fletcher  v.  Wilson,  1  Sm. 
&  M.  Ch.  376;  Frost  v.  Brunson,  6  Yerg.  36, 
Catron,  J. 

Mr.  Justice  Miller  delivered  the  opinion 'of 
the  court: 

The  plaintiffs  brought  their  bill  in  chancery, 
to  rescind  a  contract  for  the  sale  of  land  in 
which  they  were  purchasers  from  defendant. 
The  contract  was  an  executed  one,  the  defend- 
ant having  conveyed  the  land,  about  four  hun- 
dred acres  in  quantity,  to  j^aintiff's  agent; 
who  had  conveyed  to  them,  and  the  purehase 
money  had  been  paid. 


tHeadnotes  by  Mr.  Justice  Millbs. 
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The  deed  of  defendant  contained  a  clause  of 
general  warranty. 

The  all^ation  mainly  r^ied  on  by  the  bill 
to  set  aside  the  contract  is,  that  the  defendant 
represented  to  Elmore,  agent  of  plaintiffs,  that 
the  title  to  the  land  was  g^ood;  that  there  was 
no  encumbrance  on  it,  nor  adverse  claim  to  it; 
when,  in  truth  and  in  fact,  an  action  of  eject- 
ment was  then  pending  for  one  hundred  and 
eightv-four  acres  of  it,  against  the  defendant, 
in  which  judgment  was  afterwards  rendered 
Against  him;  that  the  land  so  recovered 
against  defendant  was  the  most  valuable  part 
<of  the  tract,  and  without  it  they  would  not 
have  made  the  purchase;  and  that  defendant 
fraudulently  concealed  the  existence  of  this 
suit,  and  represented  the  title  to  the  whole  to 
be  perfect.  On  the  question  of  concealment 
and  fraudulent  representation,  testimony  was 
taken  on  both  sides,  which  does  not  le%ve  the 
matter  free  from  doubt.  But  this  is  unim- 
portant, in  the  view  which  we  take  of  the  case. 

It  appears  from  the  record  that,  before  the 
cause  came  to  a  final  hearing,  the  defendant 
purchased  the  outstanding  and  conflicting  title 
to  the  one  hundred  and  eighty-four  acres,  and 
tendered  to  plaintiffs  such  conveyances  as  made 
their  title  perfect.  The  court,  therefore,  dis- 
missed the  Dill  of  plaintiffs,  but  decided  that 
defendant  should  pay  the  costs  of  the  suit. 

And  we  are  of  opinion  that  this  was  clearly 
right. 

The  plaintiffs  had  paid  their  money  and  ac- 
cepted of  the  defendant  his  deed  with  a  clause 
warranting  the  title.  For  any  defect  in  that 
title  the  law  gave  them  a  remedy  by  an  action 
on  the  covenant.  But  when,  declining  to  pur- 
sue that  remedy,  they  apply  to  a  court  of 
equity  to  rescind  the  whole  contract,  thereby 
compelling  the  defendant  to  repay  the  sum  of 
$22,000,  and  receive  back  the  title  which  he  had 
conveyed  to  the  plaintiffs,  the  necessity  of  such 
a  decree  to  obtain  the  ends  of  justice  must  be 
very  clear  before  it  will  be  given.  When, 
therefore,  it  appears  that  at  the  time  of  the 
hearing  the  defendant  is  able  to  remedy  the 
supposed  defect  in  his  title  and,  in  point  of 
fact,  secures  and  makes  good  to  the  complain- 
ants, at  his  own  cost,  all  that  he  conveyed  to 
them  originally,  the  plaintiffs  must  show  some 
loss,  injury  or  damage  by  the  delay  in  perfect- 
ing the  title  before  they  can  claim  a  rescission 
of  the  contract.  And  even  if  this  could  be  shown, 
which  is  not  attempted  in  this  case,  the  courty 
as  a  general  rule,  would  not  be  authorized  to 
decree  a  rescission,  if  compensation  could  be 
made  for  the  injury  arising  from  the  delay  in 
making  good  the  original  defect  in  the  title. 
Hepburn  v.  Dunlop,  1  Wheat.  179;  Buchan- 
non  V.  Upshaw,  1  How.  56 ;  OallotDay  v.  Finley, 
12  Pet.  264. 

The  decree  of  the  Circuit  Court  ie,  therefore, 
affirmed, 

CITY  OF  DAVENPORT  et  al,,  Apple. 

V. 

DAVID  DOWS. 

(See  S.  C.  15  Wall.  390-392.) 

Preference  on  the  calendar. 

Ordinancefl  of  municipal  corporations  levying 
taxes  cannot  be  clasRed  ns  revenue  laws  of  a  state 
BO  as  to  give  a  right  to  preference  in  hearing  a 


cause  pending  in  this  court  to  any  partj  clalmiag 
under  such  laws. 

[No.  405.] 

Submitted  Dec.  20, 1872.  Decided  Jan.  ^  1875. 

APPEAL   from    the   Circuit    Ck>urt    of   the 
United  States  for  the  District  of  lowm. 

On  motion  to  advance. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellee  against  the  city  of  Daven- 
port, to  have  a  certain  tax,  then  levied  on  cer- 
tain property,  declared  null  and  void,  and  to 
obtain  an  injunction  against  the  levy  or  collec- 
tion of  any  such  tax.  A  decree  having  been 
entered  in  favor  of  the  complainant,  the  le- 
spondent  sued  out  this  writ  of  error. 

Motion  was  now  made  on  behalf  of  the  ap- 
pellants, to  advance  the  cause  for  argument, 
as  being  a  case  concerning  the  revenue  laws  of 
a  state,  and  entitled  to  preference  on  thai 
ground. 

Mr.  John  N.  Rogera  for  appellants. 

Mr.  Thoa.  F.  Withrow  for  appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  advance  the  cause  on  ike 
docket,  and  assign  it  specially  for  hearing. 
Prior  to  the  act  of  June  30,  1870,  the  order  of 
hearing  causes  was  regulated  by  rule.  Crimi- 
nal cases  were  advanced,  by  leave  of  court,  on 
motion  of  eith.er  party.  Revenue  cases  and  cases 
in  which  the  United  States  are  concerned, 
which  also  involve  or  affect  some  matter  of 
general  public  interest,  were  advanced  by  leave 
of  court,  on  motion  of  the  Attorney  General. 
All  other  cases  were  required  to  be  heard  in 
their  regular  order,  unless  special  and  peculiar 
circumstances  were  shown  to  court.  The  act 
of  1870,  16  Stat,  at  L.  176,  made  it  the  duty  of 
the  court  to  give  to  causes  wherein  a  atate 
was  a  party,  or  where  the  execution  of  the  rev- 
enue laws  of  any  state  is  enjoined  or  suspended 
by  judicial  order,  preference  and  priority  over 
all  other  civil  causes ;  and  gave  to  the  state,  or 
the  party  claiming  under  the  laws  of  the  state, 
tlie  execution  of  whose  revenue  laws  is  enjoined 
or  suspended,  the  right  to  have  such  cause 
heard  at  any  time  after  docketing,  in  preference 
to  any  other  civil  cause  between  private 
parties. 

The  question  in  this  case  is,  whether  the 
laws  for  collection  of  taxes  imposed  by  the  city 
of  Davenport  are  revenue  laws  of  the  state  <rf 
Iowa. 

The  act  of  the  legislature  of  that  state  au- 
thorized the  city  to  levy  and  collect  taxes  upon 
taxable  property  within  its  limits.  This  suit 
was  brought  by  Dows,  a  citizen  of  New  York, 
to  enjoin  the  collection  of  a  tax  levied  by  a 
city  ordinance  on  the  property  of  the  Chicago, 
Rock  Island  k  Pacific  Railroad  Company. 

We  do  not  think  that  the  ordinance^  of  mu- 
nicipal corporations  levying  taxes  can  be  class- 
ed as  revenue  laws  of  a  s&te.  Congress  seems 
to  have  intended  to  give  to  the  state  the  right 
to  preference  in  hearine  when  itself  a  party  to 
a  cause  pending  in  tnis  court,  and  a  like 
preference  when  the  execution  of  the  revenue 
laws  of  a  state  is  enjoined  or  suspended,  to  any 
party  claiming  under  such  laws.  This  prefer- 
ence is  given  plainly  enough,  because  of  the 
presumed  importance  of  such  cases  to  the  ad- 
ministration and  internal  welfare  of  the  states, 

v.  S. 
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pf»<?  becmive  of  t^pir  di^jfnity  as  equal  members 
of  the  Union.  Tlie  reasons  for  preference  do 
not  apply  to  municipal  corporations,  more  than 
to  railroad  and  many  other  corporations. 

Nothing  is  shown  to  us  which  requires  the 
advancement  of  the  cause  on  account  of  special 
and  peculiar  circumstances. 

Tfys  motion,  therefore,  must  he  denied, 

ROBERT  H.  MONTGOMERY,  Appt., 

UNITED  STATES. 
(See  8.  C.  15  Wall.  895-401.) 

Purchase  from   eftemy — sale   hy  agent,  when 

sale  by  enemy. 

1.  Under  an  attempted  purchase  from  an  enemy 
of  enemy's  property  during  the  war,  in  direct  vio- 
lation not  only  of  the  laws  of  war,  but  also  in  vio- 
lation of  the  acts  of  Congress,  no  right  can  be  ac- 
qnired. 

2.  Where  the  sale  was  negotiated  by  agents  of 
the  enemy,  living  outside  of  the  enemy  s  territory, 
it  was  not  the  less  his  act  becanse  it  was  done  by 
those  acting  under  his  authorltv. 

S.  Although  the  agents  had  a  lien  upon  the 
property  for  advances  made  by  them,  and  had  also 
ft  power  to  sell  for  the  repayment  of  their  ad- 
TanceR.  the  sale  was  still  a  sale  by  the  enemy. 

4.  The  agents  might  have  sold  their  lien,  or  the 
debt  secured  by  it :  and  had  they  done  so,  the  sale 
would  have  Involved  no  trading  with  the  enemy. 

[No.  73.] 
Argued  Dee,  17,  1872.    Decided  Jan,  6,  187S, 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellant,  to  recover  for 
certain  property  seized  and  sold  under  author* 
ity  of  a  sequestration  commission,  organised 
by  order  of  Maj.  Gen.  Butler.  Judgment  having 
been  given  for  the  defendants,  the  claimant 
took  an  appeal  to  this  court. 

The  ease  is  further  stated  by  the  court. 

Jf r.  T.  J.  D.  Fuller,  for  appellant : 

Johnson  was  not  a  party  to  the  sale.  His  as- 
sent or  dissent  would  not  in  any  wise  affect 
the  interest  of  the  parties  to  it. 

Burbridge&Co.were  at  all  events  the  special 
owners  of  the  property,  if  not  general  owners. 

If  the  property  was  of  greater  value  than  the 
amount  of  their  lien,  they  had  the  power  to 
sell,  and  would  at  best  be  only  the  trustees  of 
Johnson,  for  any  surplus  over  and  above  the 
sum  necessary  to  discharge  their  lien. 

Upon  the  question  of  the  authority  of  Bur- 
bridge  ft  Co.  to  sell  the  sugars,  the  following 
cafes  are  cited: 

Mitchell  V.  WinsloWf  2  Story,  844 ;  Simond  v. 
Hihhert,  1  R.  ft  M.  719;  Sullivan  v.  Tuck,  1 
Md.  Dec.  50. 

The  general  or  special  owner  may  maintain 
trover  for  the  goods.  Ingersoll  v.  Van  Bokke- 
ttn,  7  Cow.  670. 

Mr.  O.  H.  Hill,  for  appellee: 

The  contract  was  void.  It  was  a  sale  of  prop- 
erty in  the  enemy's  country,  by  the  agent  of  an 
enemy,  to  an  alien  friend  residing  in  this  coim- 
try.  Burbridge  did  not  pretend  to  sell  the  sugar 
except  aa  Johnson's  agent :  and  it  is,  therefore, 
unnecessary  to  consider  whether  the  sale  would 
have  been  valid  if  the  sugar  had  been  the  prop- 
^y  of  Burbridge.  He  sold  it  simply  as  agent 
of  Johnson,  and  his  act  was,  therefore,  John- 
ran '•  act.  The  sale,  therefore,  was  an  act  of 
commercial  intercourse  between  enemies,  and 
was  illeiral  and  void. 
IS  Wall.  U.  S.  Book  21. 


United  States  ▼.  Lane,  8  Wall.  185,  19  L.  ed. 
445;  U,  S.  v.  Orossmayer,  9  Wall.  72,  10 
L.  ed.  627;  Kershaw  v.  KeUey,  100  Mass.  661. 

But  by  the  occupation  of  New  Orleans  the 
relation  of  principal  and  agent,  that  had  pre- 
viously existed  between  Burbridge  and  John- 
son, was  dissolved,  and  Burbridge  had  no  au 
thority  to  make  any  sale  of  Johnson's  prop- 
erty, and  no  contract  made  by  him  in  relation 
thereto  could  pass  any  title  to  the  purchaser. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

Whether  the  contract  under  which  the  appel- 
lant claims  to  have  become  the  owner  ox  the 
sugar,  molasses,  and  rym  was  so  far  executed 
that,  without  more,  it  would  have  passed  the 
property,  had  it  been  legal,  it  is  unnecessary 
to  consider ;  for  we  are  of  opinion  that,  whether 
executed  or  executory,  it  was  illegal  and  void. 
It  was  a  clear  case  of  trading  with  a  pub- 
lic enemy.  The  subject  of  the  contract  was 
?ersonal  property  within  the  Confederate  lines, 
t  was  a  crop  at  the  time  on  the  plantation  of 
Leo  L.  Johnson,  in  the  parish  of  La  Fourche, 
near  La  Fourche  Crossings.  It  belonged  also  to 
Johnson,  who  was  then  domicil^  in  the 
enemy's  territory,  and  who  was  himself  ar 
enemy.  This  is  expressly  stated  in  the  contract 
itself.  The  appellant's  right,  therefore,  is 
founded  upon  an  attempted  purchase,  during 
the  war,  from  an  enemy,  of  enemy's  property, 
in  direct  violation  not  only  of  the  laws  which 
always  prevail  in  a  state  of  war,  but  also  in 
violation  of  the  acts  of  Congress.  It  is  vain  to 
contend  that  any  right  can  be  acquired  under 
BXich  ft  contract. 

It  is  true  the  sale  was  negotiated  by  agents 
of  Johnson,  living  outside  of  the  enemy's  terri- 
tory, but  it  was  not  the  less  his  act  because  it 
was  done  by  those  acting  under  his  *au-  [*400 
thority.  Nothing  is  clearer,  says  Pres.  Wool- 
sey,  than  that  all  commercial  transactions  of 
whatever  kind  (except  ransom  contracts)  with 
the  subjects  or  in  the  territory  of  the  enemy, 
whether  direct  or  indirect,  as  through  an  agent 
or  partner  who  is  neutral,  are  illegal  and  void. 
Woolsey's  International  Law,  S  117.  This  is 
not  inconsistent  with  the  doctrine  that  a  resi- 
dent in  the  territory  of  one  belligerent  may 
have  in  times  of  war  an  agent  residing  in  the 
territory  of  the  other  belligerent,  to  whom  hia 
debtor  may  pay  the  debt,  or  deliver  property  in 
discharge  of  it.  Such  payments  or  deliveriM 
involve  no  intercourse  between  enemies.'  The 
present  case  exhibits  a  transaction  not  wnolly 
within  enemy's  territory,  but  a  sale  from  an 
enemy  to  a  friend.  If  that  can  be  made  through 
an  agent,  then  the  rule  which  prohibits  com- 
mercial intercourse  is  a  mere  regulation  of  th<3 
mode  of  trade.  It  may  be  evaded  by  simply 
maintaining  an  agency  in  the  enemy's  terri- 
tory. In  this  way  every  pound  of  cotton  or  of 
sugar  might  have  been  purchased  by  Northern 
traders  from  those  engaged  in  the  Rebellion. 
Perhaps  the  rule  is  stated  too  broadly  in  Wool- 
sey's  Commentaries,  and  in  many  elementary 
books,  but  it  is  certain  that  "every  kind  of 
trading  or  commercial  dealing  or  intercourse, 
whether  by  transmission  of  money  or  of  goods, 
or  orders  for  the  delivery  of  either  between  two 
countries  (at  war),  directly  or  indirectly,  or 
through  the  intervention  of  third  persons  or 
7  97 
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partnerships,  or  by  contracts  in  any  form  look- 
ing to  or  involving  such  transnpissions/'  are 
prohibited.  Kershaw  v.  Kelsei/,  100  Mass.  561. 
The  contract  in  this  case  contemplated  the  de- 
livery of  the  sugar,  molasses  and  rum  At  New 
Orleans,  then  within  tl:e  Federal  lines.  There, 
on  its  beinsf  weighed  and  measured,  payment 
was  to  be  made  to  Johnson's  agents.  If  this  be 
allowed,  the  enemy  is  benefited  and  his  prop- 
erty is'  protected  from  seizure  or  confiscation. 

It  has  been  argued  that  because  Burbridge 
&  Co.,  the  agents,  had  a  lien  upon  the  property 
for  advances  made  by  them,  and  had  also  a 
power  to  sell  for  the  repayment  of  their  ad- 
vances, the  sale  which  was  made  ought  not  to 
401*]  be  'regarded  as  a  sale  by  Johnson.  Yet 
the  only  authority  they  had  to  sell  at  all  re- 
sulted either  from  express  power  given  to  them 
by  the  owner,  or  from  the  relation  to  him  in 
which  they  then  stood.  They  might  have  sold 
their  lien,  or  the  debt  secured  by  it;  and  had 
they  done  so,  the  sale  would  have  involved  no 
trading  with  the  enemy.  But  they  undertook 
to  sell  Johnson's  property,  describing  it  as 
such  in  the  instrument  of  sale,  and  describing 
themselves  as  Johnson's  agents.  Very  clearly, 
in  effect,  the  parties  to  the  transaction  were 
the  appellant  and  a  public  enemy. 

For  this  reason  the  judgment  is  affirmed.  * 

CHARLES  G.  MILLER  et  al,  Plffs.  in  Err., 

V. 

THE   PEOPLE   OF  THE   STATE   OF   NEW 

YORK. 

(See  &  C.  **Miner  v.  The  State,"  15  Wall.  478- 

499.) 

State  power  to  alter  or  repeal  a  charter — gen- 
eral law — effect  of — incorporated  in  charter 
— state  constitution — city  charter. 

1.  The  power  to  alter,  modify  or  repeal  an  act 
of  Incorporation,  may  be  reserved  to  the  state  by 
a  general  law  applicable  to  all  acts  of  incorpora- 
tion, in  which  case  the  power  may  be  exercised 
whenever  the  charter  was  granted  subsequently  to 
the  passage  of  the  general  law. 

2.  Where  such  a  provision  Is  incorporated  in  the 
charter,  it  qualifies  the  grant,  and  the  subsequent 
exercise  of  that  reserved  power  is  not  an  act 
within  the  prohibition  of  the  Constitution. 

3.  The  reservation  is  equally  valid  and  effectual 
if  It  exists  in  the  Constitution  of  the  state,  or  in 
a  prior  general  law. 

4.  These  principles  applied  to  an  amendatory 
act  authorizing  a  city  to  elect  seven  directors  of 
a  railroad  company  Instead  of  four,  as  theretofore 
provided. 

[No.  46.] 

Argued  Nov.  15,  1872.    Decided  Jan.  tf,  1818. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 

Suit  in  the  nature  of  a  quo  warranto  was 
brought  by  the  defendants  in  error  in  the  su- 
preme court  of  New  York,  to  try  the  title  of  the 
plaintiffs  in  error  to  the  office  of  directors  of 
the  Rochester  &  Genesee  River  Valley  R.  Co. 
Judgment  having  been  given  for  the  plaintiffs 
successively  by  the  special  and  general  terms 
of  said  (K)urt,  and  by  the  court  of  appeals  of 
that  state,  the  defendants  sued  out  this  writ 
of  error. 

The  case  is  fully  stated  by  the  court. 

^fessrs.  Theodore  Baoon  and  Henry  B. 
Selden,  for  plaintiffs  in  error: 

This  contract,  once  complete,  was  unalterable 
by  either  party  without  the  consent  of  the  other. 

We  do  not  consider  it  at  all  necessary  to  our 
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case  that  this  position  should  be  maintained, 
We  do  not  regard  the  act  of  1867  as  an  exer- 
cise of  a  power  to  alter  the  charter.  But  as 
this  is  the  only  ground  on  which  the  defend- 
ants in  error  attempt  to  stand,  we  undertake 
to  maintain  that  no  such  power  exists. 

It  is  true  that  the  grantor  has  endeavored  iG 
reserve  such  a  power  over  it. 

The  Constitution  of  New  York,  established 
in  1846,  ordains  ''Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  special  act,  except"  in  certain  cases.  "All 
general  laws  and  special  acts,  passed  pursuant 
to  this  section,  may  be  altered  from  time  ta 
time,  or  repealed.*'    Art.  8,  §  1. 

The  Revised  Statutes,  1830,  enact:  "The 
charter  of  every  corporation  that  shall  hereaf- 
ter be  granted  by  the  legislature,  shall  be  sub- 
ject to  alteration,  suspension  and  repeal  in  the 
discretion  of  the  legislature."    1  R.  S.  600,  §  8, 

The  general  railroad  act,  section  1,  subjects 
all  corporations  organized  under  it  to  the  pro- 
visions contained  in  certain  sections  of  tne  Re- 
vised Statutes,  of  which  that  last  quoted  is  one. 

We  do  not  deny  that,  by  virtue  of  one  or 
more  of  these  provisions,  or  at  all  events  of  sec- 
tion 48  of  the  general  railroad  act,  providin^^ 
that  "The  legislature  may  at  any  time  annul 
or  dissolve  any  corporation  formed  under  it," 
the  grantor  has  incorporated  in  its  grant  a 
power  of  revocation. 

But  we  insist  that,  whatever  it  may  have  in- 
tended, it  could  not,  nor  could  both  parties  to- 
gether, incorporate  in  it  a  power  of  indefinite 
alteration,  without  the  consent  of  the  grantee. 

What  is  a  power  to  alter  the  contract,  but  a 
power  to  substitute  another  contract  for  it? 

"If  the  assent  of  all  the  parties  to  be  bound 
by  a  contract  be  of  its  essence,  how  is  it  possi- 
ble that  a  new  contract,  substituted  for  one 
engrafted  on  another  without  such  assent, 
should  not  violate  the  old  V* 

Per  Washington,  J.,  Dartmouth  Coll.  Cases,  4 
Wheat.  518. 

It  is  answered  that  the  assent  which  is  ad- 
mitted to  be  necessary  is  given  in  advance,  in 
accepting  the  original  grant ;  that  the  grantees 
ttien  agreed  at  any  time  to  accept  any  different 
grant  on  any  different  terms,  at  the  will  of  tke 
grantor. 

But  such  presumed  assent  is  impossible. 
One  cannot  consent  to  that  which  is  utterly 
unknown  and  unaScertainable. 

The  state  and  the  citizen  in  such  a  case  are 
equal  contracting  parties. 

Bk.  V.  Billings,  4  Pet.  518;  Fletcher  v.  Peck, 
6  Cranch,  87 ;  Green  v.  Biddle,  8  Wheat.  1. 

The  citizen  cannot,  therefore,  by  stipulation, 
give  the  state  a  power  over  their  contract, 
which  the  state  might  not  in  the  same  way  give 
the  citizen.  What  would  the  courts  say  to  a 
stipulation  in  a  charter,  that  the  corporators 
might  at  any  time  alter,  amend,  or  surrender 
it?  They  would  hold  the  right  of  surrender 
valid;  and  the  right  of  alteration  to  extend 
only  to  the  proposing  of  amendments  for  the 
acceptance  of  the  state. 

"The  legislature  can  no  more  force  the 
trustees  to  accept  an  alteration  or  amendment 
of  their  charter,  than  they  could  have  forced 
them  to  accept  tlie  original  charter. 

Sage  v,  Dillard,  15  B.  Mon.  34(». 
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To  tbe  same  effect,  the  supreme  court  of 
New  York,  in  Railroad  Co.  v.  Kerr,  17  Barb. 
581;  see,  also,  Louisville  v.  University  of  LouiS' 
ville,  15  B.  Mon.  642. 

But  the  contract  which  the  act  of  1867  seeks 
to  change  was  not  the  contract  between  the 
twenty-nVe  corporators  and  the  state.  It  did 
not  exist  until  eleven  months  after  that  had 
been  fully  executed. 

At  the  moment,  July  10,  1851,  when  the 
twenty-five  associates  had  perfected  their  ac- 
quisition of  corporate  powers  from  the  state, 
and  had  ''become  a  corporation  by  the  name" 
of  '*The  Rochester  &  Genesee  Valley  Railroad," 
there  existed  another  body  corporate,  organized 
for  municipal  purposes  only,  the  city  of  Roch- 
ester. By  its  original  charter  this  corporation 
had  no  power  to  become  a  stockholder  in  a  rail- 
road company. 

Thompson  v.  Lee  Co.  3  Wall.  327^  18  L.  ed. 
177;  Railroad  Co.  v.  Evansville,  15  Ind.  395; 
Jhtanesburgh  v.  Jenkins,  46  Barb.  294. 

But  thinking,  apparently,  that  the  city 
might  desire  to  take  and  hold  stock  in  the  com- 
pany, and  that  the  company  might  desire  to 
receive  the  dty  as  a  corporator,  the  legislature 
psssed  an  enabling  act  (Laws  of  1851,  chap. 
389),  in  the  form  of  an  amendment  to  the  city 
charter.     See  cases  last  cited. 

That  this  act  is  exactly  what  we  call  it,  and 
nothing  more  nor  less,  has  already  been  de- 
cided in  the  highest  court  of  New  York. 
Clarke  v.  Rochester,  28  N.  Y.  605. 
This  gave  permission  to  the  two  corporations 
to  enter  into  the  relation  in  question.  This 
relation  is  one  of  contract. 

Aag.  k  A.  Corp.  chap.  15;  Railroad  Co.  v. 
Mason,  16  N.  Y.  461,  and  note«  p.  460;  MoCray 
V.  Railroad  Co.  9  Ind.  358. 

Enabled  by  this  act,  the  parties,  June  15, 
1852,  solemnly  executed  the  authorized  con- 
tract, "in  accordance  with  the  terms  and  condi- 
tions of  said  act»"  fixing  the  amount  of  stock 
•obseribed  for,  in  the  exercise  of  the  discretion 
allowed  to  them,  at  $300,000. 

The  right  of  the  state  to  alter,  amend,  or  re- 
peal the  act  of  1851,  by  authority  of  which  this 
contract  was  made,  is  not  questioned.  The  only 
question  is  as  to  the  effect  of  such  legislation. 
No  doubt  the  state  may  amend  or  repeal  an 
set  to  authorise  J.  S.,  an  infant,  to  convey 
Whiteacre  in  fee  for  $5,000.  But  if  J.  S.  has 
conveyed  the  lands  in  fee  for^$5,000,  to  repeal 
the  act  will  hardly  devest  the  grantee;  while 
to  amend  it,  so  as* to  authorize  J.  S.  to  convey 
Blaekacre  instead  of  Whiteacre,  or  to  lease  for 
99  years,  instead  of  conveying  in  fee,  or  for 
$4,000  instead  of  $5,000,  will  hardly  be  of 
BQch  efficacy. 

Where  a  statute  is  repealed,  acts  done  in  the 
meantime,  while  it  was  in  force,  shall  endure 
and  stand,  and  be  good  and  effectual. 

Jenk.  Cent.  233,  pi.  6;  Dwarr.  Stat.  (9  Law 
Lib.)  675;  Fletcher  v.  Peck,  6  Cranch,  87. 

Will  it  be  pretended  that  an  amendment  can 
have  effect  where  a  repeal  would  unquestion- 
ably have  none? 

The  act  of  1867,  then,  was  no  attempt  to 
change  the  company's  charter,  which,  as  has 
bea  shown  above,  remained  at  the  time  that 
act  was  passed  exactly  what  it  was  when  the 
eomfmnv  first  received  it.  July  10,  1851,  unless 
li  mi^rht  have  been  modified  by  various  amend- 
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ments  of  the  general  railroad  aet.  What  it  did 
seek  to  do  was,  to  modify  the  lawful  agreement 
of  June  15,  1852,  between  the  corporators, 
which  had  no  effect  whatever  upon  the  charter. 

In  the  language  of  the  supreme  court  of 
Pennsylvania :  "This  is  a  violation  of  chartered 
contract ;  not  the  supposed  one  between  the  eov- 
emment  and  the  corporators  themselves,  out 
the  one  between  the  corporators  themselves; 
.  .  .  even  the  l^islature  cannot  authorize 
this,  for  by  doing  so  they  would  authorize  the 
destruction  of  one  private  contract,  and  the 
compulsory  creation  of  another  in  its  stead." 

Lauman  v.  Railroad  Co.  30  Pa.  42;  see  also 
Railroad  Co.  v.  Harris,  27  Miss.  617;  Allen  v. 
McKeen,  1  Sunm.  278 ;  Hathom  v.  Calef,2  Wall. 
10, 17  L.  ed.  776 ;  Com.  v.  EssecB  Co.  13  Gray,  239. 

In  Zahriskie  v.  Railroad  Co.  3  C.  E.  Green, 
178,  the  precise  point  decided  is:  Tliat  the 
reservation  in  a  cnarter,  of  the  right  to  alter, 
amend  or  repeal  it,  cannot  affect  or  change  the 
rights  of  corporations  as  between  themMlves. 

In  Railroad  Co.  v.  Marsh,  17  Wis.  IS,  the 
court  says:  "This  power  was  never  reserved 
upon  any  idea  that  the  legislature  could  alter 
a  contract  between  the  corporation  and  its 
stockholders." 

The  right  of  the  stockholders  to  elect  direct- 
ors for  the  management  of  their  property,  was 
a  valuable  right,  enforceable  by  legal  remedy, 
and  was  itself  property. 

Ashhy  V.  White,  2  Ld.  Raym.  938,  etc. 

The  act  of  1867  was  an  attempt  to  deprive 
the  stockholders  of  this  valuable  right  or  prop- 
erty, without  due  process  of  law;  and  was 
therefore  void.  Const.  U.  S.  Amendments,  art.  5. 

Messrs.  Jamea  C.  CoehrAae  and  M.  B. 
Champlain,  for  defendants  in  error: 

1.  It  is  claimed  by  the  plaintiff  in  error  that 
a  contract  was  entered  into  between  the  city  of 
Rochester  and  the  Genesee  Valley  Railroad 
Company,  or  the  subscribers  for  its  stock  fix- 
ing the  numbers  of  directors  which  each  class 
of  subscribers  should  elect. 

The  parties  had  no  power  to  make  any  such 
contract.  A  necessary  element  of  such  a  con- 
tract ^ould  be  the  right  to  fix  the  whole  num- 
ber of  directors. 

A  contract,  that  one  party  should  have  a 
certain  number  of  directors  and  the  other, 
party  the  balance  would  be  idle,  unless  the 
whole  number  was  fixed. 

Now,  in  this  case,  the  number  of  directors  is 
fixed  by  the  legislature.    Railroad  act,  S  5. 

No  corporation  or  individual  has  the  power 
to  change  the  number. 

The  l^islature  has  the  power,  and  may  at 
any  time  make  the  number  seven  or  twenty  or 
any  other  number,  at  pleasure. 

Nothing  is  left  for  the  parties  to  do  in  this 
respect.  They  could  not  re-enact  the  statute, 
and  make  it  perpetual  by  inserting  it  in  a  con- 
tract. 

Sherman  v.  Smith,  1  Black,  592,  17  L.  ed. 
166;  Butler  v.  Pennsylvania,  10  How.  416. 

2.  The  parties  had  not  in  fact  made  any  such 
contract,  nor  assumed  to  make  it.  The  contract 
was  simply  the  ordinary  one  of  subscription. 

The  contract  which  the  plaintiffs  in  error 
have  assumed  to  exist  is  only  a  creature  of  the 
imagination. 

3.  The  terms  of  the  contract  can  only  be 
implied  from  the  law  itself. 
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The  strongett  tIcw  that  eui  be  taken  for  the 
plaintiffs  in  error  is,  that  the  statute  became  a 
part  of  the  contract,  and  can,  therefore,  be  re- 
ferred to,  as  defining  and  establishing  the 
terms  and  conditions.  But  when  the  statute  is 
thus  referred  to  as  entering  into  the  contract, 
all  the  provisions  of  the  statute  are  to  be  taken 
together.  The  sections  reserving  to  the  I^s- 
lature  the  right  to  alter,  amend,  or  repeal,  be- 
came a  part  of  the  contract.  Here,  then,  is  an 
agreement  by  all  parties  that  the  legislature 
may  do  exactly  as  it  has  done.  The  right  to 
repeal  or  change  becomes  a  part  of  the  con- 
tract, just  as  much  as  any  other  part  of  the 
statute.  This  is  the  express  doctrine  of  this 
court  in  Sherman  v.  Smith,  supra. 

See  also  Railroad  Co.  v.  Dudley,  14  N.  Y. 
336;  Plankroad  Co.  v.  Thatcher,  11  N.  Y.  103; 
In  the  Matter  of  Oliver  Lee  d  Co.'a  Bank,  21 
N.  Y.  15. 

It  must  be  carefully  borne  in  mind  that  the 
Genesee  Valley  Railroad  Company  was  not  in 
existence  when  the  act  of  1851  was  passed. 
That  act  was  passed  July  3,  1851,  the  articles 
of  association  were  filed  July  10,  1851.  At  that 
time  the  corporation  was  formed  under  all  the 
railroad  cor]poration  laws  which  then  existed. 

The  plaintiffs  in  error  have  assumed  that  the 
act  of  1851  was  simply  an  enabling  act,  giving 
two  corporations,  then  in  existence,  power  to 
enter  into  a  contract.  On  the  contrary,  the 
railroad  company  was  formed  after  the  passage 
of  that  act,  and  accepted  its  charter  subject  to 
all  the  provisions  thereof,  including  the  power 
of  alteration  or  repeal. 

4.  Assuming  that  the  law  entered  into  the 
agreement  as  it  existed  July  10,  1861,  when  the 
railroad  corporation  was  formed,  and  June  15, 
1852,  when  a  subscription  was  made,  what 
were  the  terms  of  the  contract? 

(1)  That  every  subscriber  should  pay  his 
subscription.    Railroad  act,  {  7. 

(2)  That  there  should  be  a  board  of  thirteen 
directors.    Railroad  act,  {15. 

(3)  That  each  stockholder  should  be  entitled 
to  one  vote  for  each  share  of  stock  held  by  him. 
/A 

(4)  That  the  city  of  Rochester  should  sub- 
scribe and  pay  $300,000, 

(5)  That  the  other  parties  should  subscribe 
and  pay  $677,500. 

(6)  That  the  city  of  Rochester  should  have 
the  right  to  elect  one  director  for  every  $75,000 
of  stock  (act  of  1851,  S  290),  making  four 
directors  for  the  stock  subscribed. 

(7)  That  the  other  subscribers  should  have 
the  right  to  elect  one  director  for  every  $75,000 
of  stock  subscribed  by  them,  thus  giving  them 
nine  directors  for  their  subscription  of  $677,500. 

<8)  That  the  legislature  might  at  any  time 
change  the  provisions  of  the  act. 

5.  What  were  the  obligations  of  this  con- 
tract? 

First.  That  the  subscribers  should  pay  their 
subscriptions  as  called  for  by  the  directors; 
and, 

Second.  That  on  such  payment,  they  should 
have  all  the  rights  of  stockholders  as  defined 
by  the  law. 

6.  What  was  the  obligation  of  the  contract 
in  1867,  when  the  amended  act  was  passed? 

The  city  had  paid  its  subscription  in  full, 
snd  received' c^ificates  for  $300,000  of  stock. 
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The  other  subscribers,  represented  bj  the 
plaintiffs  in  error,  had  failed  to  pay.  Out  of 
$677,500  subscribed  by  them,  only  $255,200 
were  paid,  leaving  a  deficiency  of  $422,300  un- 
paid, and  this  amount  of  their  stock  waa  for- 
feited and  extinguished. 

The  plaintiffs  in  error  claim  that,  by  the 
obligation  of  this  contract,  having  paid  only 
$255,200  out  of  $677,500,  they  are  entitled  to 
as  many  votes  and  to  elect  as  many  direetors 
as  though  they  had  paid  the  full  sum;  that 
they,  as  defaulters,  have  the  same  rigfata  as 
they  would  have  had  if  they  had  paid  in  fuIL 

7.  No  such  obligation  as  this  can  ever  be 
adjudged  to  exist  in  any  implied  contract. 

The  provision  that  the  city  of  Rochester 
should  nave  one  director  for  every  $75,000  of 
stock  was  upon  the  condition  that  all  the  par- 
ties should  pay  their  subscription.  The  right 
to  vote  depended  on  both  sides  upon  the  ques- 
tion of  payment.  If  the  city  paid  nothing,  it 
could  have  no  vote;  if  it  paid  $75,000,  it  would 
be  entitled  to  one  director,  and  so  on.  If  the 
plaintiffs  in  error  paid  the  $677,500  which  thcjr 
subscribed,  they  would  be  entitled  to  nine  di- 
rectors. If  they  paid  nothing,  they  would  have 
no  vote.  If  they  paid  a  part  of  their  subscrip- 
tion, they  should  have  directors  or  vote  in  ex- 
actly the  same  proportion. 

8.  A  stf  tute  which  recognises  the  obliga* 
tions  of  tLe  contract,  and  gives  a  remedy  ac- 
cording to  the  terms  and  spirit  of  it,  does  not 
impair  the  obligation  of  the  con^ct,  but 
affords  the  proper  means  to  fulfil.  It  gives 
the  same  relief  that  courts  would  give  if  they 
possessed  the  power. 

A  remedial  statute  which  fully  reeogniaes 
and  protects  the  right  of  all  parties,  is  not  un- 
constitutional. 

Dartmouth  Coll.  v.  Woodward,  4  Wheat.  518. 

The  statute  of  1867  is  precisely  of  this  char- 
acter. 

In  consequence  of  the  failure  of  the  plaintiffs 
in  error  to  comply,  their  subscription  waa  re- 
duced from  $677,500  to  $255,200.  This  legal 
subscription  of  the  city  of  $300,000  left  the 
total  subscription  in  1867  at  $555,200  instead 
of  $677,500  as  it  was  in  1852.  The  number  of 
directors  remaining  thirteen,  that  would  give 
one  director  for  a  trifle  less  than  $42,855. 

This  statute,  then,  simply  re-establiabed  the 
equality  which  existed  when  the  subscription 
was  made,  and  which  was  lost  bv  the  failure  of 
the  plaintiffs  in  error  to  pav  their  subscription. 
Tlie  statute  at  the  time  of  the  subscription  gave 
each  class  of  subscribers  one  director  for  every 
$75,000,  the  whole  subscription  being  $677,500. 

The  statute  of  1867  gave  each  class  of  aub- 
scribers  a  director  for  every  $43,844  57|.  the 
proportion  in  both  eases  hieing  precisely  the 
same  when  the  subscription  waa  reduced  to 
$555,200. 

If  the  legislature  in  this  case  exercised  judi- 
cial functions,  the  law  would  not  be  objection- 
able on  that  account. 

Satterlee  v.  Matthetoaon,  2  Pet.  380.  In  aD 
remedial  statutes  these  functions  are  exereiaed. 

9.  If  no  right  which  could  be  established 
or  enforced  in  any  court  of  justice  baa  been 
taken  away  or  affected,  then  the  law  ia  not  un- 
constitutional. 

10.  By  section  47  of  the  general  railroad  act, 
under  the  provisions  of  which   the  Genessee 
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Valley  Railroad  Co.  was  formed,  every  corpora- 
tion formed  under  that  act  is  required  to  finish 
its  road  in  five  years  from  the  time  of  filing  its 
articles  of  association,  or  its  corporate  exist- 
ence shall  cease.    Laws  1850,  chap.  140,  S  47. 

By  the  articles  of  association  of  this  corpo- 
ration, the  railroad  was  to  be  constructed  from 
Rochester  to  Portage,  a  distance  of  fifty  miles. 

In  fact  they  never  completed  the  road. 

They  abandoned  the  construction  of  their 
road  south  of  Avon,  and  only  completed  eigh- 
teen and  three  quarter  miles,  instead  of  fifty. 
This  abandonment  was  long  prior  to  the  act  of 
1867,  so  that  then  the  corporate  existence  of 
the  company  had  ceased.  It  existed  only  by 
sufferance.  The  Attorney  General  might  have 
wound  up  its  affairs  at  any  time.  The  legisla- 
ture alone  could  give  it  life.  By  the  act  of  1867, 
the  le^slature  recognized  the  existent  condi- 
tion of  affairs,  and  impliedly  permitted  the  cor- 
poration to  continue  under  the  terms  of  that 
act.  The  corporation  did  continue  to  exercise  its 
corporate  functions,  and  thus  accepted  the  act. 

Without  that  act  it  has  no  legal  corporate 
eziatenoe.  It  can  raise  no  voice  as  a  corpora- 
tion against  the  legislature.  It  is  legally  dead. 
If  it  claims  the  benefit  of  that  act  as  recogniz- 
ing its  existence,  it  must  take  the  statute  as 
it  is  with  all  its  terms  and  conditions.  King 
T.  Passmore,  3  T.  R.  200. 

11.  Again;  of  the  stock  subscribed,  $422,300 
was  forfeited. 

The  legislature  had  the  power,  beyond  ques- 
tiony  to  issue  certificates  of  stock  for  the 
amount  thus  forfeited,  and  distribute  them 
among  the  existing  stockholders  proportion- 
ately. It  would  be  substantially  a  stock  divi- 
dend. Had  this  been  done,  the  same  thing 
would  have  been  accomplished  which  was  ef- 
fected by  the  act  of  1867. 

12.  The  corporation  did  not  r^;ularly  exe- 
eote  the  power  conferred. 

It  irregularly  reduced  the  road  from  fifty  to 
eighteen  miles.  It  failed,  in  a  large  measure, 
to  keep  up  either  its  stock  or  the  road.  Legis- 
lation here  became  proper  and  necessary  with- 
in the  case  of  Thomp9<m  v.  Lee  Co.  3  Wall.  327^ 
18  L.  ed.  177. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Corporate  franchises,  granted  to  private  cor- 
porations, if  duly  accepted  by  the  corporators, 
partake  of  the  nature  of  legal  estates,  and  the 
grant,  under  such  circumstances,  if  it  be  abso- 
lute in  its  terms  and  without  any  condition  or 
reservation,  importing  a  different  intent,  be- 
comes a  contract  within  the  protection  of  that 
elauae  of  .the  Constitution  which  ordains  that 
no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts.  Charters  of  private  corpo- 
rations are  regarded  as  executed  contracts  be- 
tween the  state  and  the  corporators,  and  the 
rule  is  well  settled  that  the  legislature,  if  the 
eharter  does  not  contain  any  reservation  or 
other  provision  modifying  or  limiting  the  na- 
ture of  the  contract,  cannot  repeal,  impair,  or 
alter  such  a  charter  against  the  consent  or 
without  the  default  of  the  corporation,  judi- 
cially ascertained  and  declared.  Subsequent 
legialaticm,  altering  or  modifying  such  a  char- 
f^gf^  where  there  is  no  such  reservation,  is  plain- 
ly unauthorised,  if  it  is  prejudicial  to  the  rights 
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of  the  corporatois,  and  was  passed  without 
their  assent.  Where  such  a  provision  is  incor- 
porated in  the  charter,  it  is  clear  that  it  quali- 
fies the  grant,  and  that  the  subsequent  exercise 
of  that  reserved  power  cannot  be  regarded  as  an 
act  within  the  prohibition  of  the  Constitution. 
Pa,  College  Caaea,  13  Wall.  213,  20  L.  ed.  563. 
Such  power,  also,  that  is,  the  power  to  alter, 
modify,  or  repeal  ah  act  of  incorporation,  is 
frequently  reserved  to  the  state  by  a  general 
law  applicable  to  all  acts  of  incorporation,  or 
to  certain  *cl asses  of  the  same,  as  the  [*480 
case  may  be;  in  which  case  it  is  equally  clear 
that  the  power  may  be  exercised  whenever  it 
appears  that  the  act  of  incorporation  is  one 
which  falls  within  the  reservation,  and  that  the 
charter  was  granted  subsequent  to  the  passage 
of  the  general  law,  even  though  the  charter 
contains  no  such  condition,  nor  any  allusion  to 
such  a  reservation.  Fletcher  v.  Peck,  6  Cranch, 
136;  Terrett  v.  Taylor,  9  Cranch,  61. 

Matters  of  fact,  though  not  in  dispute,  must 
be  first  ascertained,  in  order  that  the  questions 
involved  in  the  case  may  be  properly  presented 
for  decision.  Briefly  stated,  the  material  facts 
are  as  follows,  as  appears  by  the  finding  of  the 
court  of  original  jurisdiction,  and  from  the 
concessions  of  the  parties: 

That  the  railroad  company  is  a  corporation 
duly  organized  under  the  general  railroad  act 
of  the  state,  passed  on  the  2d  of  April,  1860, 
and  that  the  articles  of  association  were,  on  the 
10th  of  July,  of  the  succeeding  year,  filed  in  the 
office  of  the  secretary  of  state;  that  the  articles 
of  association  provided  for  the  construction  of 
a  railroad  from  Rochester  to  Portage,  a  dis- 
tance of  fifty  miles,  with  a  capital  of  $800,000, 
to  be  divided  into  shares,  each  for  $100,  as 
therein  specified ;  that  the  stock  subscribed  for 
the  corporation,  paid  and  unpaid,  amounted  1« 
0,775  snares,  of  which  only  5^562  sliares  were 
ever  fully  paid,  and  for  which  certificates  have 
been  issued.  AuthcrrJty  was  conferred  upon 
the  city  of  Kochester,  by  an  act  to  amend  the 
charter  of  the  city,  to  subscribe  for  or  purchase 
stock  of  that  railroad  company  to  the  amount 
of  $300,000,  and  the  provision  was  that,  by 
virtue  of  that  subscription  or  purchase,  the 
city  should  acquire  all  the  rights  and  priv- 
ileges and  be  liable  to  the  same  responsibilities 
as  other  stockholders  of  said  company,  except 
in  certain  particulars  not  necessary  to  be  men- 
tioned. Sess.  acts  1851,  p.  768.  Pursuant  to  that 
anthority  the  proper  officers  of  •the  [*490 
city  subscribed  for  that  amount  of  the 
stock  of  the  railroad  company,  and  it  appears 
that  the  proper  officers  of  the  railroad  company 
elected  to  receive  the  subscription,  and  that  the 
full  amoimt  of  the  subscription  was  paid,  and 
that  the  certificates  of  the  shares  were  duly 
issued  to  the  city,  and  that  the  city  has  ever 
since  been  the  holder  and  owner  of  the  whole 
number  of  said  shares.  Power  was  also  con- 
ferred upon  the  city,  in  case  the  company 
"elected  to  receive  their  subscription,"  to  nom- 
inate and  appoint  one  director  for  every  $76,- 
000  of  capital  stock  held  by  the  municipality, 
at  the  time  of  each  election  of  directors,  but 
the  further  provision  was  that  the  city  should 
have  no  voice  in  the  election  of  the  remaining 
directors;  consequently  the  common  council  of 
the  city,  at  the  time  of  each  annual  election  of 
directors,  elected  four, — the  number  being  lim- 
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ited  by  law  to  thirteen, — ^and  the  other  stock* 
holders  elected  nine,  without  any  interference 
from  the  city  authorities.  Complaints  arose 
from  the  fact  that  $452,300  of  the  stock,  sub- 
scribed by  parties  other  than  the  city,  had 
never  been  paid  in,  nor  had  certificates  ever 
been  issued  for  any  part  of  that  unpaid  sub- 
scription. On  the  contrary,  the  same  was  not 
in  existence  as  stock,  having  long  before  been 
extinguished  and  forfeited  for  nonpayment,  in 
consequence  of  which  the  railroad  company 
had  abandoned  the  construction  of  their  road 
south  of  Avon,  and  assigned  all  their  right  of 
way,  property,  and  franchises  beyond  that 
point  to  another  corporation,  so  that  their  rail- 
road as  constructed  and  operated  terminates 
at  Avon,  and  is  only  eighteen  and  three  fourths 
miles  in  length.  Control  of  the  railroad,  by 
a  change  of  circumstances  not  contemplated 
when  the  plan  was  organized,  being  in  the 
hands  of  stockholders  owning  a  minority  of 
the  stock,  the  legislature  of  the  state,  on  the 
0th  of  March,  1861,  enacted  that  the  common 
council  of  the  city  should  "have  the  power  to 
nominate  and  appoint  one  director  of  the  com- 
pany for  every  $42.855.7 If  of  capital  stock 
401*1  of  the  said  railroad  company  held  *by 
the  said  city,  at  the  time  of  each  election  of 
directors  of  said  company.  Bess,  acts  1867, 
p.  92.  Thereafter  the  common  council  of  the 
city,  as  the  plaintiffs  claim,  became  entitled  at 
each  annual  election  of  directors  to  elect  seven 
of  the  number  allowed  by  law,  and  that  the 
other  stockholders  were  entitled  to  elect  the 
remaining  six  only,  as  authorized  by  the  ap- 
portionment prescribed  by  the  amencUitory  act 
of  the  I^slature.  Accordingly  the  common 
council  of  the  city,  at  the  annual  election  held 
in  June  of  the  succeeding  year,  electcMi  seven 
directors,  but  the  other  stockholders,  denying 
the  validity  of  the  amendatory  act,  elected  nine 
directors  under  the  old  law,  and  the  persons 
so  chosen  immediately  entered  upon,  used,  and 
exercised  the  said  offices  as  directors  of  said 
corporation,  and  without  any  warrant  or  au- 
thority, as  insisted  by  the  plaintiffs.  Deprived 
of  their  rights  as  defined  bv  the  amendatory 
act  the  plaintiffs  brought  the  present  action, 
in  the  nature  of  a  writ  of  quo  warranto,  in  the 
supreme  court  of  the  state,  alleging  that  the 
nine  directors  elected  by  the  other  stockholders 
have  usurped  the  offices  of  directors  of  the  rail- 
road company.  Service  was  made  and  the  de- 
fendants appeared  and  filed  an  answer.  Hear- 
ing was  had,  and  the  supreme  court  rendered 
judgment  for  the  plaintiffs,  and  the  defendants 
transferred  the  cause  to  the  court  of  appeals, 
where  the  Judgment  was  affirmed;  thereupon 
the  losing  party  sued  out  a  writ  of  error  and 
removed  the  record  into  this  court.  They  seek 
to  reverse  the  judgment  of  the  state  courts 
upon  the  ground  that  the  act  of  the  state  legis- 
lature, authorizing  the  common  council  of  the 
city  to  elect  seven  of  the  thirteen  directors  in 
the  railroad  company,  is  unconstitutional  and 
void  as  repugnant  to  their  act  of  incorpora- 
tion, and  in  support  of  that  theory  they  sub- 
mit the  following  propositions :  ( 1 )  That  the 
signers  of  the  before-mentioned  articles  of  asso- 
ciation, when  the  articles  were  filed  in  the  office 
of  the  secretary  of  state,  became  a  corporation 
bv  the  name  specified  in  those  articles,  with 
all  the  powers  and  privileges  granted  by  the 
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general  law  of  the  *stnte  upon  that  [*492 
subject.  3  Edm.  SUts.  618,  §S  1-4.  (2)  That 
the  powers  and  privileges  thus  conferred  wen 
granted  by  the  state,  and  that  the  grant,  as  si 
act  of  incorporation,  became  and  was  an  exe- 
cuted contract.  (3)  That  the  powers  and  priv- 
ileges of  the  charter  are  prescribed  and  defined 
in  the  general  railroad  law  of  the  state.  (4) 
That  the  persons  named  as  corporators  in  a 
charter  cannot  be  compelled  to  accept  the  aet 
of  incorporation,  nor  any  modification  or  ex- 
tension of  the  powers  and  privileges  granted, 
whether  conferred  or  modified  or  extended,  by 
a  special  act  or  by  virtue  of  a  general  law. 
(5)  That  a  contract  created  by  an  act  of  incor- 
poration, when  once  complete,  is  unalterable  by 
either  party  without  the  consent  of  the  other. 

Undoubtedly,  the  powers  and  privileges  of 
the  railroad  company  in  this  case  are  the  same 
as  they  would  have  been  if  the  company  had 
been  incorporated  by  a  special  act,  and  it  may 
also  be  conceded  that  tne  charter,  when  the 
articles  of  association  were  filed  in  the  office  of 
the  secretary  of  state,  became  an  executed  con- 
tract, subject  to  the  restrictions  ordained  by 
the  Constitution  of  the  state,  and  to  the  reser- 
vations contained  in  the  general  law  of  the 
state  relating  to  corporations,  and  also  in  the 
general  railroad  act,  which  it  is  admitted  pre- 
scribes and  defines  the  powers  and  privileges  of 
the  railroad  company. 

Section  1  of  article  8  of  the  Constitation  of 
the  state  ordains  as  follows:  Corporations 
may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act  except  in  certain 
cases.  All  general  laws  and  special  acts 
passed  pursuant  to  this  section  may  be  altered 
from  time  to  time  or  repealed.  Const,  of  1846, 
art.  8,  §  1. 

Provision  is  also  made  by  the  8th  section  of 
the  act  defining  the  powers,  privileges,  and  lia- 
bilities of  corporations,  that  the  charter  of 
every  corporation  that  shall  hereaft-er  bs 
granted  by  the  legislature  shall  be  subject  to 
alteration,  ^suspension,  and  repeal,  in  [*403 
the  discretion  of  the  legislature.  1  Rev.  Stat.  600. 

Articles  of  association  for  the  incorporation 
of  railroad  companies  cannot  be  filed  and  re- 
corded in  the  office  of  the  secretary  of  state  un- 
til at  least  $1,000  of  stock  for  every  mile  of 
railroad   proposed   to   be  made    is    subscribed 
thereto,  nor  without  complying  with  the  other 
conditions  specified  in  the  2d  section  of  the  gen- 
eral railroaa  act;  and  the  Ist  section  of  the  act 
provides  that  such  corporation  shall  be  subject 
to  the  provisions  (except  those  enacted  in  the 
7th  section)  contained  in  title  3  of  ^apter  18 
of  the  first  part  of  the  Revised  Statutes,  whieh 
includes  section  8,  containing  the  reservation 
that  the  charter  of  every  corporation  that  sliail 
hereafter  be  panted  shall  be  subject  to  altera- 
tion, suspension,  and  repeal,  in  the  discretion 
of  the  legislature.     Sess.  acts  1850,  212,   {   1. 
Such  a  reservation,  therefore,  is  not  only  or- 
dained by  the  Constitution  of  the  state,  but  it 
has  been  twice  enacted  by  the  legislature,  and 
it  is  conceded  that  both  of  those  statutes  are  in 
full  force.    Superadded  to  those  reservations  is 
the  further  one,  contained  in  the  48th  section 
of  the  general  railroad  act,  which  provides  that 
the  legislature  may  at  any  time  annul  or  dis- 
solve any  corporation  formed  under  this   act, 
the  effect  of  which,  it  is  admitted  bv  tb«»  He- 
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fendants,  is  to  incorporate  into  the  grant  a 
power  of  revocation,  which  seems  to  supersede 
all  necessity  for  any  further  remark  upon  the 
subject.    Sess.  acts  1850,  p.  234. 

Much  consideration  was  given  to  the  ques- 
tion under  consideration  in  the  case  of  Dart- 
mouth College  t.  Woodward,  4  Wheat.  675,  in 
which  the  right  of  the  state  was  denied  to 
amend  the  charter  granted  to  the  college  by  the 
Crown  before  the  Revolution^  and  to  modify 
and  restrict  the  same  without  the  consent  of 
the  trustees  under  the  charter.  Four  proposi- 
tions were  decided  by  the  court  in  that  case, 
the  opinion  being  given  by  the  Chief  Justice: 

( 1 )  That  the  charter  was  a  contract  within  the 
meaning  of  that  clause  of  the  Constitution 
which  ordains  that  no  state  shall  pass  any  law 
404*]  impairing  the  obligation  of  *contracts. 

(2)  That  the  charter  was  not  dissolved  by  the 
Revolution.  (3^  That  the  acts  of  the  state 
legislature  altering  the  charter,  in  a  material 
respect,  without  the  consent  of  the  corporation, 
was  an  act  impairing  the  obligation  of  the  char- 
ter and  was  unconstitutional  and  void.  (4) 
That  the  college,  under  its  charter,  was  a  pri- 
▼mte  and  not  a  public  corporation. 

Concurrin|^  opinions  were  also  given  by  two 
ci  the  associate  justices,  and  Judge  Story,  in 
enforcing  his  views,  remarked  that  where  a 
priTate  corporation  is  thus  created  by  the  char- 
ter of  the  Crown,  it  is  subject  to  no  other  con- 
trol on  the  part  of  the  Crown  than  what  is 
expressly  or  implicitly  reserved  by  the  charter 
itself.  Unless  a  power  be  reserved  for  this  pur- 
pose the  Crown  cannot,  in  virtue  of  its  preroga- 
tive, alter  or  amend  the  charter  or  devest  the 
corporation  of  any  of  its  franchises,  or  add  to 
them,  or  augment  or  diminish  the  number  of 
trustees,  or  remove  any  of  the  members,  or 
change  or  control  the  administration  of  the 
funds,  or  compel  the  corporators  to  receive  a 
new  charter. 

Prior  to  that  adjudication  the  supreme  court 
of  Massachusetts  had  decided  that  rights  legal- 
ly vested  in  a  corporation  cannot  be  controlled 
or  destroyed  by  any  subsequent  statute,  unless 
a  power  for  that  purpose  be  reserved  to  the 
legislature  in  the  act  of  incorporation ;  and  the 
learned  judge  having  referred  to  that  case  re- 
marked that  the  principles  there  laid  down  are 
so  consonant  with  justice,  sound  policy  and 
legal  reasoning,  that  it  is  difficult  to  resist  the 
impression  of  their  perfect  correctness,  show- 
inff  very  plainly  tliat  such  legislation  would  be 
vuid  if  tne  power  for  that  purpose  is  reserved 
in  the  act  incorporating  the  company.  Dart- 
mouth College  v.  Woodward,  supra;  Wales  v. 
Stetson,  2  Mass.  146.  Conclusive  evidence  that 
such  was  the  opinion  of  that  learned  judge  is 
alao  derived  from  his  subsequent  remarks  in 
that  same  ease,  in  which  he  says  that  any  act 
of  a  l^slature  which  takes  away  any  powers 
or  franchises  vested  by  its  charter  in  a  private 
corporation  or  its  corporate  officers,  or  which 
restrains  or  controls  tne  legitimate  exercise  of 
495*]  them,  *or  transfers  them  to  other  per- 
•onflf  without  its  assent,  is  a  violation  of  the  ob- 
ligmtions  of  the  charter,  adding:  "If  the  legis- 
lature mean  to  claim  such  an  authority  it  must 
be  reserved  in  the  grant.''  Dartmouth  College 
T.  Woodward,  supra;  Cooley,  Con.  Lim.  270. 

Where  such  a  provision  is  incorporated  in 
the  charter,  it  is  dear  that  it  qualifies  the 
15  Wall. 


grant,  and  that  the  subsequent  exercise  of  that 
reserved  power  cannot  be  regarded  as  an  act 
within  the  prohibition  of  the  Constitution. 
Pa.  College  Cases,  13  Wall.  213,  20  L.  ed.  553. 

Members  of  banking  associations,  it  was  en- 
acted by  the  general  banking  law  of  New  York, 
should  not  be  individually  liable  for  the  debts 
of  the  association,  unless  it  was  so  provided  in 
the  articles  of  organization;  but  this  court 
held,  in  the  case  of  Sherman  v.  Smith,  1  Black, 
587,  17  L.  ed.  163,  that  a  subsequent  statute 
imposing  such  a  liability  upon  the  shareholders 
of  the  association  was  a  valid  law,  as  the  char- 
ter reserved  to  the  legislature  the  power  to 
alter  or  repeal  the  act  of  incorporation.  Such 
a  conclusion  was  earnestly  resisted  at  the  bar, 
as  the  conditional  exemption  from  such  liabil- 
ity was  embodied  in  the  articles  of  association, 
but  the  court  overruled  the  defense  upon  the 
ground  that  the  reservation  In  the  charter  of 
the  right  to  alter  or  repeal  the  act  was  para- 
mount and  controlling. 

Decisions  of  the  state  courts,  in  repeated  in* 
stances,  both  before  and  since  that  time,  have 
been  made  to  the  same  effect.  When  that  case 
was  before  the  court  of  appeals,  before  the 
record  was  removed  here  for  revision,  the  court 
of  appeals  decided  that  the  provision  reserving 
to  the  legislature  the  power  to  alter  or  repeal 
the  general  banking  law  became  a  part  of  the 
contract  with  every  association  formed  under 
it,  and  that  the  state  might  modify  it  pros- 
pectively or  retrospectively  without  infringing 
the  article  of  the  Federal  Constitution  which 
ordains  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts,  and  this 
court  affirmed  the  judgment  in  that  case.  Lee 
Bank  v.  Talcott,  19  N.  Y.  146. 

*Laws  could  not  be  enacted  under  the  [*406 
Constitution  in  force  when  the  general  banking 
law  was  passed,  to  create,  alter,  continue,  or  re- 
new any  body  politic  or  corporate,  without  the 
assent  of  two  thirds  of  the  members  in  each 
branch  of  the  legislature.  Consequently  it  was 
contended  that  the  members  of  such  associa- 
tions, subsequently  created,  could  not  be  af- 
fected by  the  statute  declaring  that  sharehold- 
ers should  be  liable  individually  for  the  debts 
of  the  association,  but  the  court  of  appeals  re- 
affirmed the  decision  in  the  preceding  case,  and 
determined  that  the  statute  imposing  that  lia- 
bility was  a  valid  exercise  of  the  power  reserved 
in  that  act,  and  that  its  effect  was  that  the 
franchises  and  privileges  granted  were  at  alJ 
times  subject  to  abrogation  or  change  by  the 
legislative  power  of  the  state;  that  the  power 
reserved  was  one  to  be  exercised  at  any  time  by 
the  existing  legislative  authority,  however  con- 
stituted, and  in  any  mode  conforming  to  the 
organic  law  of  the  state  for  the  time  being. 
The  Reciprocity  Bank,  22  N.  Y.  14;  White  ▼. 
Railroad  Co.  14  Barb.  559. 

Exactly  the  same  principle  was  adopted  in 
the  ,case  of  Railroad  Co.  v.  Dudley,  14  N.  Y. 
348,  where  it  was  held  that  an  alteration  of  the 
charter  of  the  company,  made  by  the  legisla- 
ture, in  pursuance  of  the  power  reserved  to 
alter  or  repeal  the  act,  by  changing  its  name, 
increasing  its  capital,  and  extending  its  road, 
did  not  discharge  a  subscriber  to  the  stock 
from  liability  for  his  subscription,  whether 
I  such  alteration  was  or  was  not  beneficial  to 
him,  the  alteration  having  been  duly  made  and 
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without  fraud  on  tlie  part  of  the  company. 
Plank  Road  v.  Thatcher ,  11  N.  Y.  110. 

Under  such  a  reservation  it  is  also  held  by 
the  same  court,  that  a  member  of  the  corpora- 
tion holds  his  stock  subject  to  such  liability  as 
may  attach  to  him  in  consequence  of  an  exten- 
sion or  renewal  of  the  charter,  made  without 
his  application  or  consent,  and  that  the  estate 
of  an  intestate  succeeds  to  the  individual  lia- 
bility imposed  on  the  owner  in  his  lifetime  as  a 
stockholder,  in  a  corporation  whose  charter 
407*]  would  *have  expired  if  it  had  not  been 
renewed,  but  was  extended  after  his  death ;  and 
that  his  administrator  was  liable  for  debts  of 
the  corporation  contracted  after  the  death  of 
the  intestate.  Bailey  v.  Hollister,  26  N.  Y. 
116;  Clarke  v.  Roohe8tery2Q  N.  Y.  631;  People 
▼.  Hills,  35  N.  Y.  449. 

Even  the  defendants  admit  that  the  exact 
question  presented  for  decision  in  this  case  was 
aecided  by  the  supreme  court  of  the  state  in 
the  case  between  these  same  parties,  or  some  of 
them,  and  which  was  subsequently  transferred 
to  the  court  of  appeals,  and  was  there  reversed 
upon  an  exception  involving  a  question  of  local' 
law.     People  v.  Hills,  46  Barb.  344. 

Nearly  forty  years  earlier  the  same  question 
substantially  was  decided  in  the  same  way  by 
the  chancellor  of  that  state,  in  which  he  held 
that  where  a  state  legislature  reserves  to  itself, 
in  the  very  charter  it  grants  to  a  private  corpo- 
ration, the  right  of  altering,  amending  or  re- 
pealing the  act  of  incorporation,  a  subsequent 
repeal  of  the  charter  is  valid  and  constitution- 
al; that  such  a  reservation  in  the  charter  of  a 
corporation,  upon  common-law  principles,  is 
not  repugnant  to  the  grant,  but  a  constitutional 
limitation  of  the  powers  granted.  McLaren  v. 
Pennington,  1  Paige,  Ch.  102.  Few  or  none,  it 
is  presumed,  will  question  the  correctness  of 
that  rule,  but  the  court  here  is  of  the  opinion 
that  the  reservation  is  equally  valid  and  effect- 
ual if  it  exists  in  the  Constitution  of  the  state, 
or  in  a  prior  general  law.  Pa,  College  Cases, 
13  Wall.  213,  20  L.  ed.  553;  Qeneral  Hospital 
V.  Ins,  Co,  4  Gray,  227  i  Roxhury  v.  R,  Co,  6 
Gush.  424;  Buidam  v.  Moore,  8  Barb.  363; 
Ang.  &  Ames,  Corp.  9th  ed.  S  707,  p.  787. 
So  where  the  legislature,  in  granting  a  charter 
to  an  insurance  company,  reserved  tiie  right  to 
alter  it,  and  they  subsequently  exercised  that 
right  by  declaring  that  if  the  assets  of  such  cor- 
poration should  pass  into  the  hands  of  a  receiv- 
er he  might  make  assessments  upon  the  pre- 
mium notes,  it  was  held  that  this  was  a  legiti- 
mate exercise  of  the  reserved  power,  and  that 
it  fully  authorized  the  receiver  to  make  assess- 
ments whenever  it  became  necessary  to  carry 
408*]  the*  intention  of  the  legislature  into 
effect.  Hyatt  v.  MoMahon,  25  Barb.  467.  Pow- 
er to  legislate,  founded  upon  such  a  reservation 
in  a  charter  to  a  private  corporation,  is  certain- 
ly not  without  limit,  and  it  may  well  be  admit- 
ted that  it  cannot  be  exercised  to  take  away  or 
destroy  rights  acquired  by  virtue  of  such  a 
charter,  and  which  by  a  legitimate  use  of  the 
powers  granted  have  become  vested  in  the  cor- 
poration, but  it  may  be  safely  affirmed  that  the 
reserved  power  may  be  exercised,  and  to,  almost 
any  extent,  to  carry  into  effect  the  original  pur- 
iioses  of  the  grant  or  to  secure  the  due  adminis- 
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tration  of  its  affairs  so  as  to  protect  the  rigliii 
of  the  stockholders  and  of  creditors,'  and  for  th< 
proper  disposition  of  the  assets.  Com.  v.  Essea 
Co,  13  Gray,  253;  Miller  v.  Railroad  Co.  21 
Barb.  517.  Such  a  reservation,  it  is  held,  wil 
not  warrant  the  legislature  in  passing  laws  t< 
change  the  control  of  an  institution  from  on< 
religious  sect  to  another,  or  to  divert  the  fund 
of  the  donors  to  any  new  use  inconsistent  witl 
the  intent  and  purpose  of  the  charter,  or  tc 
compel  subscribers  to  the  stock,  whose  subscrip 
tion  is  conditional,  to  waive  any  of  the  condi- 
tions of  their  contract.  Missouri  v.  Adams,  A4 
Mo.  570;  Zahriskie  v.  R,  R,  Co,  3  C.  E.  Green 
180;  R,  R,  Co,  v.  Veazie,  39  Me.  581;  Sage  v 
Dillard,  15  B.  Mon.  357. 

Attempt  is  made  in  this  case  to  show  thai 
the  right  to  elect  all  of  the  directors  excepi 
four  had  become  vested  in  the  stockholders 
owning  a  minority  of  the  shares,  and  that  thi 
amendatory  act  giving  to  the  city  the  power  tc 
elect  seven  imnairs  that  vested  right,  but  th< 
court  is  entirely  of  a  different  opinion,  as  tli< 
legislature  in  conceding  that  right  made  th< 
concession  subject  to  the  reserved  power  to  al 
ter  or  repeal  the  charter,  as  ordained  in  th< 
Constitution  of  the  state,  and  also  in  the  sev 
eral  statutes  mentioned,  which  clearly  give  tc 
the  legislature  the  power  to  augntent  or  dim  in 
ish  the  number  or  to  change  the  apportionment 
as  the  ends  of  justice  or  the  best  interest  of  all 
concerned  may  require. 

All  parties  supposed;  when  the  charter  [•49€ 
was  formed  and  when  the  subscriptions  to  the 
stock  were  paid,  that  the  capital  stock  would 
be  $800,000,  and  that  the  right  conceded  to  tb< 
city  to  elect  four  out  of  the  thirteen  directors 
would  give  the  city  a  fair  proportion  of  the 
whole  number ;  but  circumstances  have  changed 
in  consequence  of  the  failure  of  a  large  class  oi 
the  subscribers  to  the  stock  to  make  good  theii 
subscriptions.  Payments  being  refused,  the 
corporation  found  it  necessary  to  reduce  th< 
capital  stock,  and  to  shorten  the  route,  as  be 
fore  explained. 

These  changes  from  the  original  design  mad< 
new  legislation  necessary  to  the  ends  of  jus 
tice,  and  the  amendatory  act  was  passed  U 
effect  that  object,  and  the  court  is  of  the  opin 
ion  that  the  amendatory  act  is  a  valid  law  and 
that  the  judgment  should  be  affirmed. 

Mr.  Justice  Bradley  dissenting: 
I  dissent  from  the  opinion  of  the  court  Sr 
this  case,  on  the  ground  that  the  agreemeni 
with  respect  to  the  number  of  directors  whicl 
the  city  of  Rochester  should  elect,  was  not  e 
part  of  the  charter  of  the  company,  but  at 
agreement  outside  of  and  collateral  to  it 
Whilst  the  legislat\;re  may  reserve  the  right  tc 
revoke  or  change  its  own  grant  of  chartercn: 
rights,  it  cannot  reserve  a  right  to  invalidate 
contracts  between  third  parties,  as  that  wouU 
enable  it  to  reserve  the  right  to  impair  the  va 
lidity  of  all  contracts,  and  thus  evade  the  in 
hibition  of  the  Constitution  ot  the  United 
States. 


I  am  authorized   to   say   that   Mr.  Justice 
Field  concurs  in  this  view. 
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UNITED  STATES,  Plff,  in  Err,, 

V. 

&AMUEL  H.  BENNETT  et  dl. 
(See  S.  C.  15  Wall.  660-663.) 

Taw  on  distUlcd  spirit  a — acta  of  Congreaa, 

1.  The  act  of  1668,  to  prevent  fraud  In  the  col- 
lection of  tax  on  distil  lea  spirits,  does  not  apply 
to  spirits  that  bad  been  withdrawn  from  a  bonued 
warehouse  for  transportation  to  another,  before  its 
enactment. 

2.  In  their  application  to  removals  of  distilled 
spirits  in  1867,  the  acts  of  Coneress  of  1862,  1866, 
and  lS67p  were  unaffected  by  the  act  of  1868. 

[No.  78.] 
Argued  Deo.  19,  1872,       Decided  Jan.  6, 187S» 

TN  ERROR  to  the  Circuit  Court  of  the  United 
JL  states  for  the  Southern  District  of  Ohio. 

The  history  and  facts  of  this  case,  No.  78, 
which  arose  in  the  court  below,  are  fully  stated 
by  the  court. 

Nos.  79,  80,  and  81,  were  argued  at  the  same 
time,  and  by  the  same  counsel. 

Utnara,  Geo,  H.  Wiiliama^  Atty.  Oen.,  and  C> 
EL  Hill,  Aaat.  Atty,  Gen.,  for  plaintid  in  error : 

Where  a  penalty  is  imposed  by  a  statute 
which  is  afterwards  repealed,  without  any  sav- 
ing clause,  it  is  generally  true  that  an  action 
for  such  penalty  cannot  be  maintained  after  the 
repeal,  if  the  right  to  maintain  the  action  de* 
poids  solely  on  the  statute. 

But  to  assume  that  this  case  falls  within 
these  is  to  beg  the  whole  question  at  issue. 

'It  is  a  question  of  construction  (says  Lord 
Ellenburgfa)  on  every  act  professing  to  repeal 
or  interfere  with  the  provisions  of  a  former 
law,  whether  it  operates  as  a  total  or  partial 
and  temporary  repeal.  The  last  act  recites,  in- 
deed, that  certain*  provisions  of  the  former  one 
should  be  repealed;  but  this  word  is  not  to  be 
taken  in  an  absolute,  if  it  appear  upon  the 
whole  act  to  be  used  in  a  limited,  sense." 

King  t.  Rogera,  10  I^kist,  560. 

The  main  purpose  of  the  act  of  1868  was  to 
prevent  the  evils  resulting  from  the  removal  of 
spirits  from  warehouses  without  the  taxes  hav- 
ing been  paid.  Its  purpose  is  fully  accompli  shed 
bv  construing  it  as  forbidding  all  such  remov- 
als in  future,  without  making  it  operate  to  take 
sway  the  right  of  the  government  to  enforce 
penalties  already  incurred,  for  failure  to  con- 
form to  the  provisions  of  the  repealed  law. 

The  23d  section  of  the  act  of  Mar.  2,  1867, 
is  not  to  be  regarded  as  a  punitive  statute,  but 
is  a  remedial  one,  the  object  of  which,  in  exact- 
ing the  fifty  per  cent  additional  amount  be- 
sides the  duty,  it  to  reimburse  the  government 
for  any  loss  it  may  have  suffered  by  the  non- 
performance of  the  condition  of  the  bond. 

Htoekxcell  v.  United  Htatea,  13  Wall.  546,  20 
L  ed.  494. 

This  being  so,  the  rule  of  law  by  which,  when 
a  criminal  or  penal  statute  is  repealed  all  pros- 
ecutions thereunder  fall,  does  not  apply ;  but  it 
is  a  case  where^  for  an  injury  suflfered,  the  gov- 
ernment had  obtained  a  vested  interest  in  the 
amount  given  by  the  act  of  1867,  and  can  sue 
for  it  after  the  law  has  been  abolished,  which 
permits  the  removal  of  spirits  upon  the  giving 
of  a  bond. 

Croaaet  v.  Ogilvie,  5  Bro.  P.  C.  627;  Hitch- 
cock V.  Way,  6  Ad.  A  El.  943 ;  Palmer  v.  Conly, 
4  Den.  374,  and  2  N.  Y.  182. 

But  if  the  law  has  lieen  repealed,  the  bond  in 
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this  case  having  been  voluntarily  given  and  not 
being  itself  ille^l,  the  government  may  still 
maintain  an  action  for  breach  of  it. 

United  Statea  v.  Hodaon,  10  Wall.  395,  19 
L.  ed.  937. 

Mesara.  J.  D,  Cox  and'H.  I«.  Bnmetty  for 
defendants  in  error: 

1.  The  fact  that  the  suit  is  for  a  bare  penal- 
ty, as  alleged  in  the  plea,  is  confessed  by  the  de- 
murrer. 

2.  If  it  were  not  confessed,  the  23d  section 
of  the  act  of  Mar.  2,  1807,  can  only  be  so  inter- 
preted as  to  make  the  fifty  per  centum  addi- 
tional charged  upon  the  amount  of  duties,  a 
penalty  in  fact. 

3.  Such  penalty  cannot  be  recovered  after 
the  repeal  of  the  law  prescribing  the  penalty. 

Calkina  v.  State,  14  Ohio  St.  222;  U.  8.  r. 
Six  Fermenting  Tuba,  etc.,  Hodaon,  claimant,  8 
Int.Rev.Rec.  9;  Yeaton  v.  U.  S.  5  Cranch,  281; 
Norria  v.  Crocker,  13  How.  429. 

And,  as  succinctly  stated  by  Mr.  Chase,  then 
of  counsel  in  the  case:  **The  whole  matter  is 
summed  up  in  an  expression  of  Mr.  Chief  Jus- 
tice Taney,  in  Maryland  v.  R,  Co,  3  How.  534. 

"The  repeal  of  the  law  imposing  a  penalty 
is  itself  a  remission. 

Butler  V.  Palmer,  1  Hill,  324. 

4.  The  fact  that  a  bond  was  taken  does 
not  remove  the  case  from  under  the  rule,  that 
the  repeal  of  the  law  is  a  bar  to  the  prosecution 
of  a  suit  for  the  penalty. 

State  v.  Toumana,  5  Ind.  280;  Thompaon  T. 
Baaaett,  5  Ind.  535. 

5.  The  fact  of  such  repeal  without  a  saving 
clause  is  confessed  by  demurrer. 

6.  There  can  be  no  question  as  to  the  fact 
of  the  repeal,  on  examinin^^  the  statutes. 

7.  The  original  declaration  is  not  sufficient 
to  sustain  a  judgment  and,  therefore,  the  judg- 
ment below  cannot  be  reversed,  even  if  the  plea 
were  insufficient. 

It  was  optional  with  the  plaintiff  below  to 
assign  breaches  either  in  his  declaration  or  his 
replication ;  but  if  he  assigns  them  in  the  decla- 
ration at  all,  they  miist  be  assigned  with  cer- 
tainty and  particularity,  so  as  to  show  the  in- 
jury and  the  amount  for  which  recovery  could 
be  had,  if  the  demurrer  to  the  plea  had  been 
sustained. 

Campbell  v.  Strong,  Hemp.  265;  Haael  v. 
Watera,  3  Cranch  (C.  C.)  682;  Minor  v.  Bk.  1 
Pet.  67;  see  also  Van  Benthuyaen  v.  DeWitt, 
4  .rohns.  213;  Baa  v.  Steel,  3  Waali.  (C.  C.) 
381;  Boyden  v.  Burke,  14  How.  682. 

Mr.  Justice  StroiiB  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  debt  upon  a  transpor- 
tation bond,  dated  August  19,  1867,  the  condi- 
tion of  which  was  that  Bennett  and  Carpenter 
should,  within  thirty  days  from  the  date  there- 
of, transport  fifty  barrels  of  distilled  spirits 
from  their  bonded  warehouse  at  Greenville, 
Ohio,  directly  to  the  bonded  warehouse  owned 
by  Church  Howe,  at  Boston,  Massachusetts, 
and  deliver  them  to  the  collector  of  internal 
revenue  of  that  district;  and  that  they  should, 
within  fifteen  days,  produce  to  the  collector  of 
internal  revenue  of  the  fourth  district  of  Ohio, 
the  xiertificate  of  such  collector,  that  the  spir- 
its had  been  duly  delivered  and  placed  in  the 
warehouse  designated,  according  to  law.     The 
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breaches  assigned  were  that  Bennett  and  Car- 
penter did  remove  the  spirits  from  their  ware- 
house at  Greenville,  but  did  not  transport  them, 
or  within  thirty  days  from  the  date  of  their  ob- 
ligation complete  the  transportation  of  the 
same  to  the  bonded  warehouse  of  Church  Howe 
at  Boston,  and  deliver  the  same  to  the  collec- 
tor of  internal  revenue  thereat;  and  that  they 
did  not,  within  fifteen  days  thereafter,  produce 
to  the  collector  of  the  fourth  district  of  Ohio 
the  certificate  of  such  collector,  showing  that 
the  spirits  had  been  duly  delivered  and  placed 
in  the  warehouse  of  Church  Howe,  according 
to  law. 

The  defendants  interposed  no  traverse  of  the 
breaches  alleged,  but  they  pleaded  that  after 
they  had  failed  to  comply  with  the  conditions 
of  their  bond,  to  wit:  on  the  first  day  of  Janu- 
ary, 1868,  the  assessor  of  the  fourth  district  of 
Ohio  assessed  Bennett  and  Carpenter  for  their 
non-compliance,  the  full  taxes  imposed  by  law 
on  the  said  spirits,  and  that  they  paid  to  the 
said  collector  all  the  taxes  thus  assessed.  They 
further  pleaded  that,  though  they  had  not  paid 
the  penalty  assessed  against  them,  the  said 
Bennett  and  Carpenter,  on  the  said  first  day  of 
Januaiy,  for  failure  to  comply  with  the  condi- 
tions of  their  bond;  yet  that,  before  it  became 
payable  under  the  assessment,  the  law  provid- 
ing for  such  penalty  was  wholly  repealed,  with- 
out any  saving  clause.  To  this  plea  the  plain- 
tiff demurred,  and  the  court  gave  judgment 
for  the  defendant. 

The  plea  admits  the  execution  of  the  bond, 
the  breach  of  its  condition,  and  the  non-pay- 
ment of  the  penalty  assessed  against  Bennett 
and  Carpenter  for  the  breach.  It  relies  only 
upon  the  averment  that  the  statute  under 
which  the  bond  was  given  was  repealed  before 
the  penalty  became  payable.  Whether  it  was 
repealed  or  not,  is,  of  course,  a  question  of  law, 
and  it  is  the  only  question  in  the  case. 

The  acts  of  Congress  of  July  1,  1862,  12 
Stat,  at  L.  449,  S§  46,  47,  and  of  July  13,  1866, 
14  Stat,  at  L.  160,  161,  §{i  40,  41,  authorized  the 
removal  of  distilled  spirits  from  a  bonded  ware- 
house owned  by  a  distiller  to  any  general  bond- 
ed warehouse  established  under  the  internal 
revenue  laws,  upon  the  execution  of  transpor- 
tation bonds  and  compliance  with  other  reg- 
ulations. These  acts  were  followed  by  the  act 
of  March  2, 1867,  14  Stat,  at  L.  482,  §  23,  which 
enacted :  "That,  in  case  any  bond  under  which 
any  distilled  spirits  shall  have  been  withdrawn 
from  a  bonded  warehouse  is  forfeited  by  fail- 
ure to  furnish  or  produce  at  the  proper  time 
the  evidence  required  by  law  or  regulation, 
that  the  articles  named  in  the  bond  were  duly 
received  and  actually  stored  in  the  warehouse 
(ft  district  to  which  they  were  shipped,  or  by 
other  breach  of  the  obligation,  the  obligors  in 
the  bond  shall  pay  the  total  amount  of  duties 
upon  the  articles  removed  under  the  bond,  to- 
gether with  fifty  per  centum  upon  that 
amount."  Under  these  acts  the  bond  in  suit 
was  taken. 

On  the  11th  of  January,  1868,  that  which  is 
relied  upon  as  the  repealing  act  was  enacted. 
It  is  entitled  "An  Act  to  Prevent  Fraud  in  the 
Collection  of  the  Tax  on  Distilled  Spirits,"  and 
it  is  as  follows:  "Be  it  enacted  that  from  and 
after  the  passage  of  this  act,  no  distilled  spirits  | 
shall  be  withdrawn  or  removed  from  any  ware- 
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house,  for  the  purpose  of  transportation,  n- 
distillation,  rectification,  change  of  package, 
exportation,  or  for  any  other  purpose  whit- 
ever,  until  the  full  tax  on  such  spirits  shall 
have  been  duly  paid  to  the  collector  of  the  prop- 
er district;  and  that  all  acts  and  parts  of  acts 
inconsistent  with  the  provisions  oi  this  act  be, 
and  they  are  hereby  repealed. 

It  is  very  obvious  that  this  is  not  the  case 
of  an  entire  repeal  of  a  former  act  which  im- 
posed a  penalty.  The  act  of  1868  repealed  for- 
mer acts  only  so  far  as  they  were  inconsistent 
with  its  provisions.  It  is  needful,  therefore,  to 
note  carefully  what  its  provisions  were.  Plain- 
ly, it  had  no  reference  to  spirits  that  had  been 
withdrawn  from  a  bonded  warehouse  for  trans- 
portation to  another  before  its  enactment.  It 
provided  a  system  for  the  future,  and  looked 
exclusively  to  that.  It  regulated  conduct  from 
and  after  its  passage,  and  declared  that  there- 
after no  snirits  should  be  removed  without  par- 
ment  of  the  full  tax.  It  was  only  as  the  prior 
acts  might  affect  spirits  in  bonded  warehouses 
after  its  enactment  that  they  could  be  incon- 
sistent with  its  provisions.  So  far  those  acts 
were  repealed.  But  spirits  which  had  been  re- 
moved before  were  not  in  its  purview.  We  arc 
unable  to  perceive  how  provisions  respecting 
transportation  in  1867  can  be  inconsistent  with 
regulations  respecting  custody  in  1868.  The  sub- 
jects are  not  the  same,  and  the  statutes  are 
rules  of  action  intended  for  different  times.  We 
think,  therefore,  that  in  their  application  to  re- 
movals of  distilled  spirits  in  1867,  the  acts  of 
Congress  ci  1862,  1866.  and  1867  were  unaf- 
fected by  the  act  of  1868,  and  consequently 
that  the  plea  of  the  defendants  was  no  suffi- 
cient answer  to  the  plaintiff's  declaration. 
Hence  the  demurrer  should  have  been  sustained. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remitted  for  further 
proceedings  in  confurmity  icith  this  opinion. 

No.  79. — U.  S.  V.  BeniNETT  et  al. 

No.  80. — U.  S.  17.  Crake  et  al. 

No.  81. — U.  S.  v.  Cbajje,   Wells,  et.  ol. 

The  cases,  argued  by  same  counsel,  at  same 
time,  are  exactly  like  in  principle  to  U.  S.  t. 
Bennett  ct  al.  No.  78,  just  decided,  and  for  the 
reasons  therein  given  the  judgment  in  each  is 
reversed,  and  the  record  is  remitted  for  further 
proceedings  %n  accordance  with  the  opinion  tn 
that  case. 


UNITED  STATES,  Appt., 

V. 

THOMAS  W.  KELLY. 
(Bee  8.  C.  15  Wall.  34-36.) 

Ilonorahle  discharge  of  soldier — effect  of. 

An  honorable  discbarKe  of  a  soldier,  at  the  end  of 
his  service  (who  had  been  a  deserter),  is  a  formal 
final  Judjnnent  passed  by  the  government  upon  the 
entire  military  record  of  the  soldier,  and  an  an- 
tboritative  declaration  by  it  that  he  bad  left  tlie 
service  Ui  a  status  of  honor,  and  removes  anycbarse 
or  impediment  In  the  way  of  his  receiving  bounty. 

[No.  35.] 

Argued  Dec.  10,  1872.    Decided  Jan.  IS,  1875. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellee,  to  recover  a  bal- 

NoTE. — Bouniiet  to  toldiera — see  note,  10  I^  B. 
A.  202. 
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ance  of  bounty  money.  Judgment  having  been 
given  against  him,  he  took  an  appeal  to  this 
court. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  C.  H.  Hilly  A88i.  Atty.  Oen.,  for  appel- 
lant. 

Messrs,  N.  F.  Chapman  and  Hosmer  for 
appellee. 

Mr.  Chief  Justice  Cliaae  delivered  the  opin- 
ion   of   the   court: 

This  is  an  appeal  from  a  judgment  of  the 
court  of  claims  in  favor  of  the  appellee,  for 
an   unpaid  balance  of  bounty  money. 

The  claim  was  denied  by  the  pay  departmen£ 
on  the  ground  that  the  bounty  had  been  for- 
feited  by  desertion.  The  facts  as  found  by  the 
court  were,  that  the  petitioner  had  deserted, 
but  was  restored  to  duty  Jl>y  order  of  his  de- 
partment commander  without  trial,  on  condi- 
tion that  he  make  good  the  time  lost,  about 
two  months;  that  he  complied  with  the 
conditions,  and  was  honorably  discharged  at 
the  expiration  of  his  term  of  service. 

We  do  not  think  that,  under  the  circum- 
stances, the  bounty  was  forfeited.  The  able 
lawyer  who  fills  at  present  the  post  of  judge 
advocate  general,  in  a  case  similar  to  the  pres- 
ent, held  that  "Uie  honorable  discharge  oi  the 
deserter  was  a  formal  final  judgment  passed 
by  the  government  upon  the  entire  military 
record  of  the  soldier,  and  an  authoritative  dec- 
laration by  it  that  he  had  left  the  service  in  a 
status  of  honor;  that  as  such,  it  dispensed  al- 
together with  the  supposed  necessity  that  the 
sofdler  must  obtain  bounty  by  removal,  by  or- 
der, of  the  charge  of  desertion  from  the  rolls^ 
and  amounted  of  itself  to  the  removal  of  any 
charge  or  impediment  in  the  way  of  his  re- 
ceiving bounty."  With  this  opinion  we  entire- 
ly concur. 

The  judgment  of  the  Court  of  Olaima  is  af- 
firmedm 

UNITED  STATES,  Appt., 

V, 

SAMUEL  SMOOT. 
SAMUEL  SMOOT,  Appt., 

UNITED   STATES. 

and 

UNITED  STATES,  Appt., 

JOHN  SPICER. 
«8ee  8.  C  "SmooVt  Cate/'  16  Wall.  89-61.) 
Canstruetion  of  government  contracts — impos- 
mibility  of  performance — effect  of — delivery^ 
^chen  essential — rules  for  inspection  of  horses 
— effect  of — tender  of  the  horses. 

1.  This  court  will  not  apply  to  contracts  made 
|nr  the  government,  nor  give  to  Its  action  tmder 
■ncta  contracts,  a  construction  and  an  effect  differ- 
ent from  those  whicli  courts  of  Justice  apply  to 
contracts  between  individuals. 

2.  The  Impossibility  wbicb  releases  a  man  from 
tbe  obligation  to  perform  bis  contract  must  be 
rval  and  not  a  mere  Inconvenience. 

3.  While  SQcb  an  impossibility  may  release  tbc 

it^rtj  from  liability  to  suit  for  non-performance, 
t  4ftoes  not  stand  for  performance,  so  as  to  enable 
U»c  party  to  sue  and  recover  as  if  be  had  performed. 

4.  When  a  contract  is  made  with  tbe  government 
for  the  future  delivery  of  personal  cbattels,  tbe 
delivery  l»  a  condition  precedent  to  payment^^ 

'  l^oTS. — A»  to  impo8«ihility  of  performance  of 
ron tract — sec  notes,  14  L.  B.  A.  216,  40  L.  ed.  U. 
8.  515. 

15   WaIX. 


6.  Tbe  action  of  tbe  cavalrv  bureau  In  prescrib- 
ing rules  for  tbe  Inspection  of  horses  Is  not  a  suf- 
ficient reason  to  authorize  one  to  abandon  a  cop- 
tract  to  furnish  horses,  and  enable  him  to  recover 
against  tbe  government  the  profits  which  he  would 
have  made  if  it  had  been  fully  performed. 

6.  Tbe  new  rules  did  not  amount  to  a  notifica- 
tion by  tbe  government  that  it  refused  to  receive 
tbe  horsen  according  to  the  terms  of  tbe  contract ; 
and  did  not  disable  tbe  government  from  perform- 
ing its  contract. 

7.  If  the  new  rules  would  have  relieved  the  con- 
tractor at  all  from  tbe  duty  of  furnishing  tbe 
horses,  it  would  have  been  after  be  bad  made  a 
tender,  and  objected  to  tbe  application  of  tbe  new 
rules  of  Inspection,  and  the  proper  oflScer  had  re- 
fused to  receive  the  horses  without  subjecting 
them  to  those  rules. 

8.  Until  then,  be  could  not  Justly  claim  that  the 
government  bad  violated  its  contract 

[Nos.  523.  524  and  5'4L] 

Argued  Dec.  11,  1872.      Decided  Jan.  IS,  187S. 
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APPEALS  from  the  Court  of  Claims. 
History  and  argument  of  counsel  in  the 
cross-appeals  in  the  above  cases  in  which  Smoot 
was  a  party. 

The  petition  in  this  case  was  filed  by  Smoot 
in  the  court  below,  to  recover  damages  alleged 
to  be  due  him  upon  breach  of  certain  contracts 
for  horses.  The  breach  alleged  consisted  in  an 
alteration  of  the  rules  of  mspection,  ordered 
aft«r  said  contract  was  made.  The  court  gave 
judgment  in  favor  of  the  claimant  upon  the 
contract  for  horses  to  be  delivered  at  Chicago, 
but  against  him  upon  the  claim  for  horses  to  be 
delivered  at  St.  Louis.  Each  party  took  an  ap- 
peal to  this  court.  The  court  found,  among 
other  things,  that  the  order  requiring  a  new  in- 
spection of  horses,  issued  by  the  chief  of  the 
cavalry  bureau,  was  promulgated  and  en- 
forced at  Chicago  on  or  about  March  1,  fol- 
lowing, and  the  defendant's  quartermasters  at 
that  point  were  forbidden  to  receive  or  ac- 
cept horses  on  all  contracts,  unless  subj'ected  to 
the  inspection  which  the  order  prescribed. 
And  the  chief  of  the  cavalry  bureau,  then  be- 
ing in  Chicago,  was  applied  to  by  various  con- 
tractors to  waive  or  suspend  the  new  inspection 
required  in  favor  of  prior  contractors,  all  of 
which  applications  he  refused.  The  claimant 
proceeded  to  Chicago,  by  his  agents,  and  was 
able  and  willing  to  perform  by  delivery  the 
horses  within  the  time  prescribed  by  the  con- 
tract, subject  to  the  inspection  by  the  contract 
prescribed;  but  was  unwilling  to  deliver  any 
horses  subject  to  the  inspection  required  by  the 
order.  The  claimant  did  not  possess  any  horses 
in  Chicago,  nor  tender  any  to  the  defendant's 
quarterinusfers  at  that  place,  nor  apply  to  the 
chief  of  the  cavalry  bureau  to  aid  the  inspec- 
tion ordered ;  but  the  claimant  possessed  ample 
time  and  means  for  procuring  norses  and  ful- 
filling the  contract,  and  he  regarded  the  order 
as  a  renimciation  by  the  defendant  of  its  agree- 
ment, and  he  had  knowledge  of  the  refusals  of 
the  chief  of  the  cavalry  bureau  to  waive  the 
inspection  or  suspend  tne  operation  of  the  or- 
der against  prior  contractors.  The  fair  profits 
which  the  claimant  would  have  made  on  the 
2,000  horses  to  be  delivered  at  Chicago,  if  he 
had  been  allowed  to  perform  according  to  the 
terms  of  his  contract,  would  have  been  the  sum 
of  $10  per  horse. 

One  effect  of  the  order  for  a  new  mode  of 
inspection  was,  to  create  a  change  in  this  course 
of  business,  and  thereafter  no  horses  could  be 
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purchased  by  contractorB,  subject  to  this  new 
inspectiofi. 

The  claimant,  during  the  existence  of  the 
contract,  was  possessed  of  sufficient  means  and 
credit  to  comply  with  the  stipulations  on  his 
part  and,  by  bis  agents,  proceeded  to  Chicaco 
and  other  parts  of  tne  western  country,  to  make 
the  necessary  arrangements  for  that  purpose, 
and  did  make  all  necessary  arrangements  ex- 
eepting  the  actual  procuring  of  the  horses. 

Upon  ascertaining  the  effect  produced  by  the 
new  order  of  inspection,  the  claimant  caused 
application  to  be  made,  at  the  office  of  the  bu- 
reau of  cavalry,  in  Washington,  for  a  modifi- 
cation of  this  order,  and  repeatedly  offered  to 
ffo  on  and  fill  the  contract,  if  the  objectionable 
features  of  this  offer  should  be  removed.  The 
chief  of  the  bureau  was  then  absent;  the  next 
officer  in  rank  referred  the  matter  to  the  chief, 
who  was  expected  to  be  in  Chicago  soon  to  de- 
cide the  matter  there.  General  Wilson,  the 
chief  of  cavalry,  did  soon  after  arrive  in  Chi- 
cago, and  the  matter  was  presented  to  him 
by  several  other  contractors  who  were  in  the 
same  position  as  claimant,  and  Gen.  Wilson  de- 
cided not  to  revoke  nor  modify  the  order.  The 
claimant,  or  his  agent,  did  not  see  Gen.  Wilson 
in  Chicago,  but  his  decision  was  communicated 
to  the  claimant. 

Messrs,  Oeo.  H,  Williams^  Atty.  Oen.^  Wm. 
McMichael  and  C.  H.  Hill,  Asst.  Atty.  Gen,, 
for  the  United  States: 

This  case  is  identical,  in  the  legal  question 
involved,  with  that  of  United  States  v.  Warmer, 
13  Wall.  25,  20  L.  ed.  530,  where  the  decree  of 
the  court  of  claims  was  reversed,  and  that 
court  directed  to  dismiss  the  petition. 

The  fourth  article  of  the  contract  referred  to 
in  the  second  finding  of  facts  is  as  follows: 

"It  is  agreed  that  the  horses,  upon  being  de- 
livered, shall  be  examined  and  inspected  with- 
out unnecessary  delay  by  a  person  or  persons 
appointed  by  the  United  States ;  and  after  such 
inspector  shall  have  certified  that  they  are  in 
all  respects  as  contracted  for,  and  fully  eaual 
to  the  specifications  as  aforesaid,  they  shall  be 
received  and  become  the  property  of  the  United 
States;  and  all  such  horses  as  may  be  con- 
demned and  rejected  by  said  inspectors  shall 
be  removed  from  the  government  stables  with- 
in one  day  after  the  contractor  shall  have  been 
notified  of  said  rejection." 

The  instructions  of  the  War  Department,  di- 
recting the  manner  in  which  the  inspection 
should  take  place,  were  dated  Feb.  5,  1864,  and 
the  contract  referred  to  was  of  the  same  date. 
These  instructions  are  similar  to  those  com- 
plained of  in  \Vormer*8  Case,  where  they  were 
just  referred  to  by  Mr.  Justice  Bradley,  in  de- 
livering the  opinion  of  the  court: 

"The  government  clearly  had  the  right  to 
prescribe  regulations  for  the  inspection  of 
horses,  and  there  was  great  need  of  strictness 
in  this  regard,  for  frauds  were  constantly  per- 
petrated. We  see  nothing  unreasonable  in  the 
regulations  complained  of." 

Messrs.  BenJ.  F.  Bntler,  for  S.  S.  Smoot, 
and  James  Hughes,  for  J.  Spiccr: 

The  question  submitted  to  the  court  is: 
whether  this  order  of  the  government  thus  on- 
erous, impracticable  of  execution,  as  shown  by 
the  fact*,  and  found  as  a  fact  to  render  the  per- 
formance of  a  contract  impossible  by  Smoot,  is, 
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in  law,  a  breach  of  the  contract  on  the  part  of 
the  government,  so  as  to  render  the  United 
States  liable  for  such  damages  as  may  be  proved 
to  be  sustained  by  the  contractor,  which  the 
court  have  found  to  be  $20,000,  a  small  amount 
upon  a  contract  which  calls  for  an  expenditure 
of  $247,500,  nearly  a  quarter  of  a  million  dol* 
lars — eight  per  cent  only  of  that  amount. 

There  needs  neither  citation  of  authorities 
nor  arg^iment  to  prove  that  if  one  party  to  a 
contract,  by  his  own  act,  interposes  and  en- 
forces onerous  conditions  upon  the  manner  of 
the  performance  of  a  contract  notcontemplat^I 
by  the  other  party  thereto  at  its  inception,  and 
refuses  to  permit  its  performance  unless  those 
conditions  are  complied  with,  that  a  breach  of 
the  contract  is  thus  made  by  the  party  so  re- 
fusing, and  he  is  liable  to  the  party  capable 
and  willing  to  perform  on  his  part,  not  only 
for  all  that  he  has  lost  in  attempting  to  per- 
form, but  for  all  the  fair  profits  he  would  have 
made  in  its  performance. 

Neither  the  government  nor  an  individual 
can  be  permitted  to  alter  any  essential  element 
of  a  contract  after  it  has  been  entered  into,  a 
fortiori^  -when  it  is  found,  as  in  the  case  at 
bar,  the  conditions  so  imposed  render  the  per- 
formance of  the  contract  impossible.  ''And, 
therefore,  no  horses  could  be.  purchased  by  the 
contractors  subject  to  this  new  inspection." 

These  findings  of  fact  as  to  the  onerous  na- 
ture of  the  imposed  conditions,  which  are  whol- 
ly overlooked  by  the  Atty.  Gen.  in  his  brief,  en- 
tirely distinguishes  this  case  from  Warmer's 
Casef  cited  by  him. 

In  that  case  but  two  facts  are  found  bearing 
on  this  point:  first,  the  contract;  second,  the 
order  of  inspection. 

All  the  facts  before  the  court  there  were,  that 
the  contract  was  executed,  and  the  order  r^pi- 
lating  the  inspection  issued. 

The  court  was  asked  to  infer,  as  a  matter  of 
law,  as  did  the  court  below,  that  the  regiilations 
of  the  inspection  were  "unreasonable." 

This  clearly  was  a  matter  of  fact,  and  not  of 
law.  The  order  of  inspection  could  not  have 
been  known  to  the  court  to  be  imreasonable  as  a 
matter  of  fact.  The  case  was  silent  on  that  sub- 
ject. 

It  did  not  appear  in  that  case  even  that,  by 
the  new  order,  there  had  been  any  aubstantial 
change  from  the  former  custom  and  practice 
of  the  government  in  the  inspection  of  horses, 
or  that  the  changes,  if  any  had  been  made,  bore 
onerously  on  the  contractors. 

The  War  Department  decided  the  contract  to 
be  an  imreasonable  one  in  fact.  See  opinion  of 
Judge  Advocate  General  Holt. 

"The  receipt  of  horses,  under  the  new  regu- 
lations at  the  depot  in  Chicago,  fell  off  from  an 
average  of  320  horses  a  month  to  twenty-two 
only  in  the  month  of  February  (i.  e.,  after  the 
order  was  promulgated).  .  .  .  The  accused 
was  prevented  from  the  performance  of  his  con- 
tract, in  great  part  at  least,  by  the  action  of 
^vernmcnt  officials,  which  they  were  mistaken 
m  supposing  was  warranted  by  law.  .  .  . 
The  inspector,  who  had  ventured  to  brand  aa 
directed,  or  the  superior  who  so  ordered,  would 
have  been  liable  to  an  action  at  conmion  law, 
if  it  were  without  the  consent  of  the  owner; 
and  the  government  cannot  enforce  a  contrac- 
tor to  deliver  his  property  up  to  be  subjected 
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to  a  wrong.  The  circulars  not  only  introduced 
new  conditions  into  the  agreement,  but  unlaw- 
ful conditions." 

The  order  of  inspection  was  found  to  be  im- 
practicable of  execution,  so  that  at  St.  Louis  it 
was  not  enforced.  It  was  relaxed  as  to  the  only 
other  contractor  who  did  perform  his  contracts. 

Case  on  cross  appeal — Smooty.  United  States. 

This  case  stands  upon  a  jirecisely  similar 
contract,  in  all  material  provisions,  except  as 
to  the  time  of  performance  and  price  of  the 
horses,  as  in  the  contract  for  delivery  at 
Chicago. 

The  distinguishing  fact,  upon  which  it  would 
seem  that  the  court  below  found  against  Smoot 
was,  that  he  did  not  apply  at  St.  Louis  for  a 
modification  of  the  order  of  inspection,  nor  did 
he  buy  and  transport  to  St.  Louis  any  horses, 
in  fulfilment  of  the  contract. 

The  only  question  of  law,  if  the  court  sus- 
tains our  view  in  the  case  of  the  contract  at 
Chicago,  which  can  arise  here  is:  whether,  un^ 
derthefacts  stated,  Smoot  was  bound  to  tender 
hones  at  St.  Louis,  or  apply  there  for  the  dis- 
obedience of  the  order  of  inspection. 

The  case  finds  as  fact,  that  the  order  was  sus- 
pended by  the  subordinate  officers  there  as  to 
another  contractor;  but  it  also  finds  that  Smoot 
applied  to  the  War  Department  for  its  relaxa- 
tion, and  was  referred  to  the  chief  of  the  cav- 
alry bureau  at  Chicago  for  his  answer,  and 
there  learned  that  it  would  not  be  modified  or 
relaxed.  And  no  reason  in  fact  or  law  is  found, 
why  it  should  be  suspended  at  St.  Louis  if  not 
fai  Chicago. 

Was  Smoot  then  bound  to  apply  it  at  St. 
Louis,  in  expectation  that  the  order  would  be 
there  disobeyed  ?  The  court  will  notice  that  this 
was  an  order  from  the  War  Department,  sol- 
emnly promulgpated  for  the  direction  of  the 
whole  government  in  this  regard.  He  had  ap- 
plied to  that  department,  been  referred  to  the 
chief  officer  of  the  proper  bureau  for  his  an- 
swer, and  had  received  it.  Could  he  then,  in 
law,  be  compelled  to  apply  at  St.  Louis  for  a 
suspension  of  the  order  by  the  subordinates 
there?  Had  he  not  a  right  to  suppose  that  the 
order,  being  a  general  one,  would  be  generally 
enforced  when  no  reason  appeared  for  the  ex- 
ception? 

Is  he  bound,  in  law  or  in  fact,  to  suppose 
that  the  officers  at  St.  Louis  would  disregard  an 
order  which  was  enfproed  at  Chicago?  Ought 
he  to  be  required  to  suppose  or  believe,  and  to 
act  on  that  belief,  that  he  could  fulfil  his  con- 
tract at  St.  Louis  in  disobedience  of  the  order? 
Is  he  not  excused  from  so  believing,  from  the 
fact  that  he  had  applied  to  the  head  of  the  cov- 
emment  for  a  modification  of  the  order  and  had 
been  refused?  Hod  he  not  a  right  to  believe 
that  this  was  one  government,  which  would 
not  have  one  law  as  a  rule  of  its  action  at 
"Athens  and  another  at  Rome." 

If.  then,  he  was  not  obliged  to  apply  for  a 
modification  of  the  order  at  St.  Louis,  would 
the  law  compel  him  to  put  himself  to  great  ex- 
pense to  attempt  the  impossibility  of  perform- 
mg  his  contract  there?  Ad  vana  sen  impossi- 
Mia  lex  non  cogit. 

He  found  it  impossible,  either  to  comply  with 
his  contract  or  to  procure  a  modification  of  the 
order  at  Chicago.  The  contract  and  order,  as 
well  as  the  government,  were  the  same  at  both 
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places.    How,  then,  can  it  be  held  to  be  laches 
on  his  part  not  to  have  made  application? 

We  submit,  therefore,  that  the  judgment  of 
the  court  here  should  be  to  affirm  the  decree  of 
the  court  below;  or,  if  the  court  find  any  diffi- 
culty in  the  principle  upon  which  the  court  as- 
sessed the  damages,  send  it  back  for  a  new  as- 
sessment, and  reverse  the  judgment  in  the  court 
below  upon  the  St.  Louis  contract,  the  subject 
of  the  cross-appeal,  and  send  it  back  for  assess- 
ment of  the  proper  damages  for  breach  of  the 
contract  by  the  United  States  suffered  in  this 
behalf. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  are  cross-appeals  from  the  judgment 
of  the  court  of  claims. 

Mr.  Smoot  claims  of  the  United  States  a  large 
sum  of  *money  for  the  profits  which  he  [*44 
might  have  made  out  of  two  contracts  with 
Quartermaster  Eakin  for  delivering  cavalry 
horses  for  the  use  of  the  army — ^2,500  at  St. 
Louis  and  2,000  at  Chicago.  It  is  neither  al- 
leged nor  proved  that  he  ever  tendered  a  horse 
at  either  place,  or  attempted  otherwise  to  per- 
form his  contract,  or  that  he  was  ready  to  do 
so,  or  that  he  owned  any  horses  or  had  ex- 
pended a  dollar  in  preparing  to  fulfil  his  con- 
tract. The  proposition  on  which  claimant  rests 
his  right  to  these  speculative  profits  is  not  on 
account  of  anything  he  had  done  or  offered  to 
do  towards  performance,  or  any  actual  loss 
suffered,  but  that  after  the  contract  was  made 
the  cavalry  bureau  of  the  War  Department 
adopted  and  published  rules  governing  the  in- 
spection of  horses  purchased  for  that  service, 
differing  from  those  in  use  at  the  time  the  con- 
tract was  made.  It  is  not  asserted  that  these 
rules  required  a  higher  or  more  difficult  stand- 
ard of  quality  in  the  horses,  but  that  the  mode 
in  which  that  standard  was  to  be  ascertained 
was  so  clianged  as  to  impose  a  greater  hardship 
or  burden  upon  the  contractor.  Nor  is  it 
claimed  that  these  new  regulations  were  adopted 
with  special  reference  to  their  application  to 
Smoot's  contracts.  They  were  a  new  regulation 
of  the  business  of  inspection  of  a  ^neral  char- 
acter. The  contracts  sued  on,  which  are  iden- 
tical except  in  the  number  of  horses  and  the 
place  of  delivery,  provided  for  an  inspection. 
But  it  is  argued  that  the  new  regulations  were 
not  only  a  departure  from  those  in  use  when 
the  contracts  were  made,  and  imposed  an  ad- 
ditional burden  on  the  contractor,  but  that, 
conceding  the  right  of  the  bureau  to  make  prop- 
er and  reasonable  regulations  for  inspection, 
these  were  unreasonable  and  improper.  The 
two  points  of  difference  in  the  new  and  the 
old  mode  of  inspection  most  earn^tly  pressed 
in  the  argument,  are: 

1.  Thflft  by  the  new  regulations  the  horses 
offered  must  remain  at  the  expense  of  the  con- 
tractor twenty-four  hours  in  the  inspection 
yard,  into  which  no  other  person  than  the  in- 
spector and  his  assistants  shall  be  permitted 
to  enter  until  the  inspection  is  completed. 

2.  That  all  horses  presented  for  inspec-  [*46 
tion,  that  are  manifestly  an  attempt  at  fraud  on 
the  government  because  of  incurable  disease  or 
any  purposely  concealed  defect  whatever,  shall 
be  branded  onthe  left  shoulder  with  the  letter  R. 
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The  argument  founded  on  these  rules  Is  pre- 
sented under  two  propositions: 

1.  That  the  adoption  of  them  by  the  cavalry 
bureau  rendered  it  impossible  for  the  contrac- 
tor to  perform  his  contract,  because  no  owner 
of  horses  would  sell  to  him  subject  to  have  them 
branded  as  a  fraud  bv  inspectors  of  whom  he 
knew  nothing,  and  who  might  be  incompetent 
or  oppressive. 

2.  That  the  application  of  these  rules  to 
horses  tendered  under  claimant's  contract  ab- 
solved him  from  the  obligation  of  performance, 
or  tender,  or  offer  to  perform,  and  left  him  at 
full  liberty  to  sue  for  the  profits,  which  he  had 
done  nothing  to  earn  beyond  making  the  contract. 

There  is,  in  a  large  class  of  cases  coming  be- 
fore us  from  the  court  of  claims,  a  constant 
and  ever  recurring  attempt  to  apply  to  con- 
tracts made  by  the  government,  and  to  give  to 
ita  action  under  such  contracts,  a  construction 
and  an  effect  ^uite  difTerent  from  those  which 
courts  of  justice  are  accustomed  to  apply  to 
contracts  between  individuals.  There  arises, 
in  the  mind  of  parties  and  counsel  interested 
for  the  individual,  against  the  United  States 
a  sense  of  the  power  and  resources  of  this  great 
government,  prompting  appeals  to  its  magna- 
nimity and  generositv,  to  abstract  ideas  of  eq- 
uity, ooloring  even  the  closest  legal  argument 
These  are  addressed  in  vain  to  this  court.  Their 

e roper  theater  is  the  halls  of  Congress,  for  that 
ranch  of  the  government  has  limited  the  ju- 
risdiction of  the  court  of  claims  to  cases  aris- 
ing out  of  contracts  express  or  implied — con- 
tracts to  which  the  United  States  is  a  party  in 
the  same  sense  in  which  an  individual  might 
be,  and  to  whidi  the  ordinary  principles  of  con- 
tracts must  and  should  apply. 

It  would  be  very  dangerous,  indeed,  to  the 
best  interests  of  the  govenmient — it  would 
probably  lead  to  the  speeily  abolition  of  the 
court  of  claims  itself — it,  adopting  the  views  so 
eloquently  urged  by  counsel,  that  court  or  this 
46^]  should  ^depart  from  the  plain  rule  laid 
down  abo\*e  and  render  decrees  on  the  crude  no- 
tions of  the  judges  of  what  is  or  would  be  mor- 
ally right  between  the  government  and  the  in- 
dividual. 

In  illustration  of  this  course  of  observation, 
the  proposition — that  the  regiilat  ion  concerning 
branding  the  horses  fraudulently  presented  for 
inspection  made  it  impossible  for  the  contrac- 
tor to  ijerform  his  contract — may  be  well  cited. 

As  wtween  individuals,  the  impossibility 
which  releases  a  man  fn>m  the  obH:r.»tion  to  |>er- 
form  his  ctvntmot  must  be  a  real  iuiiK^ssibility. 
and  not  a  meiv  inconvenience.  And,  while  such 
sn  impOMiibility  may  release  the  |>arty  from  lia- 
KilitT  to  suit  for  uon-perfonuaniv.  it  vIvh^  not 
stand  for  performaiuv,  so  as  to  enable  the  j^ar- 
ty  to  sue  ami  nw^-1^r  as  if  he  had  jvrlornu\i. 

TW  anrximeiU  on  this  branch  of  the  subjects 
in  the  «i3*  b^More  us,  Kv^es  sight  of  these  prin- 
v*tpl«k 

Vhenf  n-;jis  no  ir^^wssibihty.  It  i$  a  mere  in- 
v\>nT>f«hpfK>f.  If  the  i-y^'.ui^vTor  has  t*)e  MK>neT 
and  iHxr\-hji«<rrj  his  K^r^'s  Ntv^re  he  otTers  xhera 
fv>r  iasrwtKMt,  then^  is  nrvs«tvi!«Nlnoolx>tniction 
>«Hjit*v>rt'  br  the  rul^»5  of  in<T>vnon  in  i^tain- 
i*t3C  t^e  re^r.inxi  niir'S^r  of  K^rses  li  i<  ov.'.y  N?- 
rau"!*  h<  di'^irxs  tv»  Tr*r<fer  the  ri>k  ard  'v>ss  of 
rY>fV^K>n  invr  bir.^s^r'f  to  tVv  Tv»r:ie<  of  vkhom 
V  '^';rvhA<*fis  ;^^t  fix  i'»a5  di  ^  cr/;^. 
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emment  made  no  agreement  with  him  to  pro- 
tect him  in  this  way.  His  ability  to  boy 
horses  that  would  pass  inspection  was  a  part 
of  the  responsibility  that  he  assumed  and  wnick 
it  was  by  no  means  impossible  to  perform  if  he 
had  the  money  and  was  ready  to  pay  when  he 
bought  the  horses  of  their  original  owners.  Cer- 
tainly no  such  circumstance  as  this  would  be 
set  up  for  a  moment  in  an  ordinary  suit  be- 
tween individuals  as  an  impossibility  whieh  re- 
leased the  party  from  his  contract. 

But  suppose  the  contract  had  been  between 
private  parties,  and  an  epidemic  had  prostrated 
every  horse  in  the  country  with  disease  for  the 
forty  days  allowed  to  buy  and  deliver  sound 
horses  by  this  contract.  Will  anyone  assert  that 
this  would  authorize  the  contractor  to  sue  for 
the  profits  he  could  *have  made  if  no  epi-[*47 
demic  had  occurred,  though  he  neither  tnen  nor 
afterwards  bought  or  delivered  or  tendered  a 
horse?  While  such  a  public  misfortune  might 
possibly  (we  do  not  say  it  would)  have  been  a 
defense  to  a  suit  against  him  for  non-perform- 
ance, it  could  be  the  foundation  of  no  claim  on 
his  part  to  recover  as  if  he  had  performed. 

Perhaps  no  class  of  contracts  has  been  more 
frequently  the  subject  of  judicial  considera- 
tion than  those  for  the  future  delivery  of  per- 
sonal chattels.  Such  a  contract  is  this.  A  con- 
tract in  which  the  delivery  is  a  condition  prec- 
edent to  payment;  for  the  provision  is  that  the 
delivery  is  to  be  at  Chicago  and  St.  Louis  and 
the  payment  made  afterwards  at  Washington, 
and  the  time  of  payment  is  expressly  made 
dependent  upon  appropriations  made  or  to  be 
made  by  Congress. 

In  approaching  the  inquiry  into  the  effect 
which  the  action  of  the  bureau  of  cavalry,  in 
adopting  these  new  rules  for  inspection,  had 
upon  the  rights  of  the  parties  to  this  contract, 
let  us  endeavor  to  free  ourselves  from  the  con- 
sideration that  the  government  was  one  party 
to  the  contract,  and  that  it  was  for  a  large 
number  of  horses;  for  we  hold  it  to  be  dear 
that  the  principles  which  must  govern  the  in- 
quiry are  the  same  as  if  the  contract  were  be- 
tween individuals,  and  the  nimiber  of  horses 
one  or  a  dozen  instead  of  four  thousand.  The 
increased  difficulty  arising  from  the  number  to 
be  delivered  in  a  given  time  was  voluntarily  as- 
sumed by  the  contractor,  and  he  had  the  right, 
during  the  forty  or  fifty  days  allowed  him,  to 
deliver  any  number,  smaller*  or  greater,  at  <me 
time. 

We  are  also  to  remember  that  the  question  to 
be  considered  is,  not  whether  the  action  of  the 
cavalry  bureau  would  have  been  a  defense  if 
the  claimant  had  been  sued  for  a  failure  to  per- 
form his  part  of  the  contract,  but — whether  it 
was  su^ioient  to  authorize  him  to  abandon  the 
eontraot  himself  and.  as  a  plaintiff,  recover 
again<t  the  other  party  the  profits  whieh  he 
would  have  made  if  it  had  been  fully  per- 
fv^nneii. 

With  thetse  views  before  us  the  regulations 
adopted  can  only  have  the  effect  claimed  upon 
one  or  both  of  two  grounds,  ^namely :  as  a  [*48 
notification  by  the  govemnoent  that  it  refused 
to  n?oMve  the  bor<es  accordinir  to  the  terms  of 
the  cvMstract,  by  which  refusal  the  other  party 
^x^s  reletiisod  from  his  obIi|rstioB  to  tender;  or 
I  that  ih^  s^>vifrBroent  had  disaMed  itself  from 
ivirp>vin§.  and  tberefoce  the  other  partr  was 
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It  bond  to  Under.  The  most  recent  work  and 

i«7ibleoiie,  on  **The  l&i^  of  sales  of  peraon- 

iraatj,*'Ui3r8  do^w^  tlie  rule  on  this  subject 

aiWBii:   **A  mere  assertion  that  the  party 

tZ  be  analde,  or  will   refuse  to  perform  his 

ftnet,  is  Dot  sufficient;  it  must  be  a  distinct 

ji  neqnirocal   absolute    refusal   to  perform 

jfnnise,  and  must   be    treated  and  acted 

TmumAhj  the  party  to  ^^hom  the  promise 

nimde;  fori!  he  after>^ards  continue  to  urge 

ziimud  a  compliance  -with  the  contract  it  is 

.atkit  he  does  not  understand  it  to  be  at  an 

•rBcDJ.  Sales,  424.  The  :En^lish  cases  cited 

.'sduily  sustain  the  proposition.    Avery  v. 

'*r4n,  in  the  Exchequer   Court,  5  £1.  &,  Bl. 

'i  tStnaeA  in  the  Exchequer  Chamber,  6  El. 

:  Bl  953,  is  verj  much   in  point.    It  was  an 

I'jm  arisiiig  out  of  a   charter-party,  one  of 

31  avcBsats  in   whicli    ^was   that  the  vessel 

■--:M  be  it  Odessa,  and  lay  there  forty  running 

an,  Tithin  whidi  time  the  shipper  was  to  f  ur- 

i^ter  cargo,  unless  'wb.t  shoula  be  sooner  de- 

judbetveen  Russia  and  Great  Britain.  The 

•^  case  to  Odessa  on  the  1 1th  March,  and 

M  twaj  in  ballast  on  the  17th  April.  It  was 

rM.  tbat  at  four  different  times  during  this 

>rU  tibe  officers  of  the  ship  applied  to  the 

j«  ol  the  charterer  for  cargo,  who  said,  "We 

'Ji  Bone  lor  Jim/*  and  at  last  said,  "I  have 

■  mp»  for  you ;  you  had  better  go  away." 

I    '\  tkis  testimony  a  verdict  was  taken  for  the 

■«aiff.  the  ship-owner,  subject  to  the  judg- 

:^  il  the  court  on  the  law  of  the  case.    The 

^:si,  both  in  Uie  exchequer  court  and  in  the 

lai^Ber   chamber,    ^were    unanimous   in   the 

'  ^"skm.  that  this  conduct  of  the  agent  did  not 

'-«*«  the  plaintiff  from  the  obligation  to  re- 

?Li  the  forty  days,  and  that  on  that  accoimt 

*  -(^4  not  recover. 

^  the  ease  of  Phillpotts  v.  Evans,  5  Mees.  & 
9r]  W.  475,  the  defendant,  ♦who  had  agreed 
and  pay  for  wheat,  notified  the  plain- 
the  time  of  delivery,  that  he  would 
it.  The  plaintiflf  tendered  the  wheat 
•:  ^  F'oner  time,  and  the  only  question  raised 
"A  vheuer  the  measure  of  damages  should 
by  the  price  of  wheat  at  the  time 
or  at  the  time  of  the  tender.  Bar- 
^  think  no  action  would  have 
the  loeach  of  the  contract  at  the  time 
hot  that  plaintiff  was  bound  to 
the  time  of  delivery  to  see  whether 
would  then  receive  it.  The  de- 
might  have  chosen  to  take  it  and 
been  guilty  of  no  breach  of  con- 
His  contract  was  not  broken  by  his  prc- 
--"«  4aciarataon  that  he  would  not  accept." 
Aai  tkoi^  some  of  the  judges  in  the  subse- 
^9t  ease  of  Hochsier  v.  DeLaTour,  2  £1.  & 
-  <73,  disapprove  very  properly  of  the  ex- 
>9e  grovBd  taken  by  Baron  Park,  they  all 
»em  that  the  refusal  to  accept,  on  the  part  of 
>  Meadant^  in  such  case,  must  be  absolute 
^  sMquii  oiil,  and  must  have  been  acted  on 


^  tke  ease  before  us  there  was  no  such  re- 

't.  The  oflicers  of  the  government  required 

'ae  flaintlff  at  all  times  the  delivery  of  the 

"^a  «l  the  kind  and  quality  which  he  had 

'Cnd  to  deiirer.     And  so  far  from  refusing  to 

or  intending  to  release  plaintiff  from 

to  deliver,  it  is  found  as  a  fact 

that  he  was  arrested  and  imprisoned 


by  the  military  authorities  for  refusing  to  de- 
liver the  horses. 

Nor  can  it  be  maintained  that  those  regula- 
tions disabled  the  government  from  perform- 
ing its  contract.  They  were  just  as  ready  to  ac- 
cept and  as  able  to  pay  for  the  horses,  notwith- 
standing the  regulation.  It  may  be  said  that 
the  regulation  tied  the  hands  of  the  govern- 
ment officers  so  that  they  could  only  accept 
horses  inspected  under  it,  and  that  to  such  in- 
spection the  plaintiff  was  not  bound  to  submit. 
But  to  this  proposition  the  remark  of  Baron 
Park  is  peculiarly  applicable.  The  govern- 
ment was  not  bound  to  apply  to  horses*  [*50 
furnished  under  a  previpus  contract  these  sub- 
sequent regulations.  They  were  general  in  their 
terms  and  were  not  adopted  with  a  special  view 
to  these  contracts.  And  the  declarations  of  cer- 
tain officers  that  they  would*  be  governed  by 
them  bound  nobody.  The  correctness  of  this 
view  is  strikingly  illustrated  in  this  case,  for 
the  court  of  claims  finds  that  the  officers  re- 
ceiving cavalry  horses  at  St.  Louis  did  receive 
horses  on  all  contracts  made  previous  to  the 
adoption  of  the  new  regulations  under  the  old 
mode  of  inspection,  and  did  not  apply  to  them 
the  objectionable  rules,  and  for  that  reason 
they  reject  Smooths  claim  as  to  the  contract  to 
deliver  at  St.  Louis. 

We  think  it  was  equally  his  duty  to  have 
tendered  horses  at  Chicago,  and  if  the  new 
regulations  would  have  relieved  him  at  all  from 
that  duty,  it  would  have  been  after  he  had 
made  a  tender  and  objected  to  the  application 
of  the  new  rule  of  inspection,  and  tne  proper 
officer  had  refused  to  receive  the  horses  with- 
out subjecting  them  to  those  rules.  Until  then 
he  could  not  justly  claim  that  the  government 
had  violated  its  contract. 

In  Mr.  8moot*8  case,  he  never  had  any  decla- 
ration made  to  him  or  his  agent  from  anyone 
in  charge  of  the  execution  of  those  contracts  on 
the  part  of  the  government,  that  the  rule  would 
be  applied  to  him  or  his  contract.  He  accepted 
and  acted  upon  declarations  made  to  other  par- 
ties and  not  to  himself. 

We  do  not,  however,  believe  that  this  would 
have  varied  the  matter.  It  would  have  been 
no  great  hardship  for  him  to  have  so  far  at- 
tempted compliance  with  his  contract  as  to 
have  tendered  twenty  or  fifty  horses  imder  it, 
and  tested  the  action  which  the  government 
officers  would  take  when  he  was  thus  attempt- 
ing to  fulfil  his  contract  and  objecting  to  the 
application  of  the  new  rule.  Then  the  officers 
of  the  government  would  have  been  legally 
called  on  to  determine  whether  they  would  ap- 
ply them  or  not.  Until  that  time  they  were  un- 
der no  obligation  and  had  no  right  to  commit 
themselves  or  others  irrevocably  on  that  subject. 

On  these  grounds  we  think  that  the  claimant 
had  no  right  'to  recover  on  either  of  the[*61 
contracts  sued  on.  It  follows  that  the  judgment 
of  the  court  of  claims  in  favor  of  Smoot  on 
the  Chicago  contract  is  reversed,  and  the  case 
remanded  for  judgment  in  favor  of  the  United 
States;  and  the  judgment  of  tha$  court  on  the 
St.  Loui^  contract,  the  subject  of  the  appeal  by 
Smoot,  is  affirmed. 

The  principles  here  announced  must  govern 
the  case  of  The  United  States  against  Spicer, 
and  requires  a  reversal,  and  it  is  accordingly 
reversed,  with  direction  to  the  court  of  claims  to 
render  jud^rnient  in  favor  of  the  United  States. 

Ill 
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JOHN  S.  WILLIAMS,  Collector  of  Internal 

Revenue,  Plff.  in  Err., 

V. 

WILLIAM  F.  REYNOLDS,  Agent  and  Trustee 

of  the  Lafayette  and  Indianapolis  Railroad 

Company. 

Jurtidiciion  of  oirouit  court,  dependent  upon 
oitieenahip  of  the  partiee. 

Circuit  court  has  no  jurisdiction  of  a  case  to  re- 
cover back  internal  revenue  taxes  Illegally  exacted 
where  both  iwrties  are  citizens  of  the  same  state 
except  where  the  action  is  removed  into  the  cir- 
cuit court  from  a  state  courL 

Circuit  courts  have  no  Jurisdiction  of  cases  aris- 
ing under  the  internal  revenue  laws  to  recover 
hack  taxes  or  duties  illegally  assessed  and  paid  un- 
der protest,  unless  the  plalntilf  and  defendant  are 
citizens  of  different  states. 

[No.  93.] 
Submitted  Jan.  9, 1873.  Decided  Jan.  20, 1873. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Suit  was  brought  in  the  court  below  by  tho 
defendant  in  error,  to  recover  back  a  certain  in- 
ternal revenue  tax  all^;ed  to  have  been  wrong- 
fully collected.  Judgment  having  been  given 
upon  demurrer  to  the  declaration  for  the  plain- 
tiff, the  defendant  sued  out  this  error. 

Mr,  G.  H.  Hill,  Aaat.  Atty.  Oen.,  for  plain- 
tiff in  error: 

Wliere  both  parties  are  citizens  of  the  same 
state,  the  circuit  court  has  no  original  jurisdic- 
tion of  a  suit  to  recover  back  a  tax  under  the 
internal  revenue  laws. 

Ina.  Co.  V.  Ritchie,  5  Wall.  541,  18  L.  ed. 
S40;  Homthall  v.  Collector,  9  Wall.  560,  19  L. 
ed.  560. 

If  the  circuit  court  entertain  such  suit,  and 
the  case  is  brought  here  by  writ  of  error,  this 
court  will  reverse  the  judgment  below  and  re- 
mand the  case,  with  directions  to  dismiss  the 
ease  for  want  of  jurisdiction. 

Aeaeaaora  v.  Oabome,  0  Wall.  567,  5i5,  19  L. 
ed.  748,  761. 

Meaara.  J.  E.  MoDonald  and  A.  I«. 
for  defendant  in  error. 


Mr.  Justice  Gllflord  delivered  the  opinion 
of  the  court : 

Internal  revenue  taxes  were  assessed  against 
the  aforesaid  Railroad  Company,  or  against  the 
plaintiff  as  their  agent  and  trustee;  and  the 
plaintiff,  as  such  agent  and  trustee,  denying 
the  legality  of  a  portion  of  the  tax,  brought  an 
action  of  assumpsit  in  the  circuit  court  of  the 
United  States  for  that  district  against  the  de- 
fendant, the  collector  of  internal  revenue,  to 
recover  back  that  amount,  as  having  been  un- 
lawfully assessed  by  the  assessor  and  illegally 
exacted  by  the  defendant  as  such  collector. 

It  appeared  by  the  declaration  that  the  net 
earnings  of  the  Railroad  Company  for  the  pe- 
riod therein  specified  were  duly  and  correctly 
reported  to  the  assessor,  and  that  the  assessor 
assessed  the  same  as  required  by  law,  and  that 
the  plaintiff,  as  the  agent  and  trustee  of  the 
company,  paid  the  amount  of  the  tax  without 
complaint. 

None  of  those  proceedings  are  drawn  in 
question ;  but  it  also  appears  that  the  company 

NOTU. — Diverse  citizetuhip  as  a  {/round  of  fed- 
eral  juriadictiot^—aee  notes,  10  C.  C.  A.  249,  27 
r.  O.  A.  29a." 
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had  on  hand  at  that  time  the  sum  of  $1,000  in- 
vested in  government  bonds,  the  same  being  s 
surplus  fund  which  accrued  from  the  net  earn- 
ings of  an  earlier  period ;  and  that  the  assessor 
also  levied  an  internal  revenue  tax  of  five  per 
cent  on  that  fund,  to  which  the  defendant,  sa 
such  agent  and  trust'Ce,  objected,  and  appealed 
to  the  commissioner  for  relief,  which  was  de- 
nied by  the  commissioner ;  and  it  appears  that 
he  affirmed  the  action  of  the  assessor. 

Payment  having  been  subsequently  demand- 
ed, the  plaintiff  submitted  and  paid  the  tax, 
and  brought  this  action  to  recover  back  the 
amount.  Service  was  made  and  the  defendant 
appeared  and  demurred  to  the  declaration,  bnt 
the  court,  having  heard  the  parties,  overruled 
the  demurrer,  and  the  defendant  was  permitted 
to  plead  the  merits.  Subsequently,  the  de- 
fenaant  filed  a  special  pleading  in  bar  of  the 
action  in  substance  and  effect  as  follows : 

That  the  fund  assessed  was  a  surplus  fund 
of  the  company ;  that  neither  the  same  nor  any 
part  thereof  had  ever  been  divided  among  the 
stockholders,  nor  paid  over  to  them,  nor  passed 
to  their  credit;  that  it  was  retained  and  held 
by  the  company  as  a  corporation ;  and  that  the 
legal  title  to  the  same  remained  vested  in  the 
company;  that  the  fund  accrued  from  earn- 
ings of  the  company,  and  was  gain,  profit  and 
income;  and  that  it  was  duly  assessed  as  such 
against  the  plaintiff  for  that  year;  and  that 
the  tax  was  duly  collected  by  the  defendant  as 
such  collector. 

Instead  of  replying  and  taking  issue  upon 
the  matters  of  fact  set  forth  in  the  plea,  the 
plaintiff  filed  a  general  demurrer  to  tiie  same, 
and  the  defendant  joined  in  demurrer.  Hearing 
was  had,  and  the  court  sustained  the  demurrer, 
and  rendered  judgment  for  the  plaintiff,  and 
the  defendant  sued  out  a  writ  of  error  and  re- 
moved the  cause  into  tliis  court. 

Examination  to  any  extent  of  the  merits  of 
the  controversy  is  unnecessary,  as  the  only 
error  assigned  by  the  present  plaintiff  is,  that 
the  circuit  court  had  no  jurisdiction  of  the  suit, 
as  both  parties  are  citizens  of  the  same  state, 
and  it  is  quite  clear  that  the  error  assigned  is 
sufiicient  to  dispose  of  the  case,  as  it  appears 
from  the  pleadings,  that  the  matter  of  fact  al- 
leged to  show  a  want  of  jurisdiction  in  the  cir- 
cuit court  is  well  founded. 

Assumpsit  for  money  had  and  received  is  un- 
doubtedly the  appropriate  remedy  to  recover 
back  moneys  pam  under  protest  for  internal 
revenue  taxes  illegally  exacted,  or  where  an  ap- 
peal in  such  a  case  is  duly  taken  before  making 
the  payment  to  the  commissioner,  without  suc- 
cess; and  if  commenced  in  the  state  court  the 
action  may  be  removed  on  a  petition  of  the  de- 
fendant into  the  circuit  court  for  the  district 
where  the  service  was  made,  and  in  that  state 
of  the  case  the  jurisdiction  of  the  circuit  court 
was  clear  beyond  doubt,  irrespective  of  the  cit- 
izenship of  tlie  parties,  as  it  is  made  so  by  the 
express  words  of  an  act  of  Congress. 

All  cases  in  law  or  equity  arising  tinder  the 
revenue  laws  were  declared  to  be  cognizable  in 
the  circuit  courts  by  the  act  of  March  2,  1833, 
unless  wliere  it  appeared  that  other  provisions 
for  the  trial  of  tiie  same  had  previously  been 
made  by  law.    4  Stat,  at  L.  632. 

Doubts  were  entertained  whether  cases  aris- 
ing under  laws  subsequently  passed,  to  levy  and 
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collect  internal  revenue  taxes,  would  be  in- 
cluded in  their  proirision,  as  no  such  acts  were 
in  force  st  the  time  that  act  was  passed ;  and  to 
remove  all  such  doubts  upon  the  subject,  Con- 
gress, on  the  30th  of  June,  1864,  enacted  that 
the  provisions  of  that  act  "shall  be  taken  and 
deemed  as  extending  to  and  embracing  all  cases 
arising  under  the  laws  for  the  collection  of  in- 
ternal duties,  stamp  duties,  licenses  or  taxes, 
which  have  been,  or  may  be  hereafter  enacted." 
13  Stat  at  L.  241. 

Beyond  doubt,  the  effect  of  that  enactment 
WBs  to  confer  upon  the  circuit  courts  original 
jurisdictiofn  in  all  cases,  in  law  or  equity,  aris- 
mg  under  the  laws  passed  to  levy  ana  collect  in- 
ternal revenue  taxes ;  but  Congress,  on  the  13th 
of  July,  1860,  repealed  the  section  of  the  act 
conferring  such  jurisdiction,  and  also  enacted 
that  the  original  act  conferring  such  jurisdic- 
tion in  certain  revalue  cases,  entitled  '"An  Act 
to  Provide  for  the  Collection  of  Duties  on  Im- 
ports," shall  not  be  so  construed  as  to  apply  to 
cases  arising  under  an  act  entitled  "An  Act  to 
Provide  Internal  Revenue  to  Support  the  Qov- 
cmment,"  or  any  act  in  addition  thereto  or  in 
amendment  thereof,  nor  to  any  case  which  the 
validity  or  interpretation  of  said  act  or  acts 
shall  be  in  issue.  4  Stat  at  L.  623;  14  Stat, 
at  L.  172,  IS  67,  68;  Homthall  v.  Collector,  9 
Wall.  565,  19  L.  ed.  562;  Ins.  Co,  v.  Ritchie,  5 
Wall.  541,  18  L.  ed.  540. 

Since  the  passage  of  the  last-named  act  and 
the  repeal  of  the  50th  section  of  the  prior  act, 
the  circuit  courts  have  no  jurisdiction  of  cases 
arising  under  the  internal  revenue  laws,  to  re- 
cover back  duties  illegally  assessed  and  paid 
under  protettt,  unless  the  plaintiff  and  defend- 
ant in  such  suit  are  citizens  of  different  states. 
Such  action,  if  the  parties  are  citizens  of  dif- 
ferent states,  may  be  commenced  in  the  circuit 
court;  but  if  they  are  citizens  of  the  same 
state,  the  suit  must  be  commenced  in  the  state 
court  and  be  prosecuted  there,  unless  it  is  re- 
moved into  the  circuit  court  for  the  same  dis- 
trict, in  pursuance  of  some  one  of  the  acts  of 
Congress  passed  for  that  purpose. 

A$ae93or  ▼.  Oahome,  9  Wall.  567,  19  L.  ed. 
748;  Phila,  ▼.  Collector,  5  Wall.  728,  18  L.  ed. 
616. 

Jurisdiction  of  the  circuit  courts  in  suits  of 
a  ciril  nature  at  common  law  or  in  equity,  as 
conferred  by  the  11th  section  of  the  judiciary 
act,  extended  only  to  cases  where  the  United 
States  are  parties  or  petitioners,  or  where  an 
alien  iii  %  party,  or  wnere  the  suit  is  between 
the  citizen  of  a  state  where  the  suit  is  brought 
and  a  citizen  of  another  state,  but  the  12th  sec- 
tion of  the  act  made  provision  that  the  defend- 
ant, in  certain  cases  and  under  certain  condi- 
tions, might  remove  the  cases  from  the  state 
eoiort  into  the  circuit  court  "to  be  held  in  the 
district  where  the  suit  is  pending."  1  Stat  at 
L.  78. 

Amendments  have  been  enacted  to  the  pro- 
vision giving  authority  to  the  defendants  to  re- 
move such  cases  from  the  state  courts  into  the 
circuit  courts,  extending  that  right,  even  con- 
ferring the  same  right  m  a  limited  class  of 
cases  upon  the  plaintiff;  but  it  is  unnecessaiy 
to  enter  into  any  discussion  of  those  provisions, 
as  no  one  of  them  has  any  tendency  to  support 
the  jurisdiction  in  this  case. 

4  Stat,  at  L.  C32 ;  12  SUt.  at  L.  756 ;  14  Stat 
15  Waix.  U.  S.  Book  2K 


at  L.  46,  172,  307-358;  15  SUt  at  L.  227,  353- 
267 ;  16  Stat  at  L.  261-440. 

Viewed  in  any  light,  it  is  quite  clear  that  the 
circuit  court  had  no  jurisdiction  of  the  case. 

Judgment  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  suit  for  want  of 
jurisdiction. 

PORTLAND  COMPANY,  Appt^ 

V, 

UNITED  STATES. 

(See  S.  C.  15  Wall.  1-3.) 
Rules  for  argument  of  causes, 

1.  Rules  for  the  presentation  of  causes  by  coun^ 
sel  and  for  their  consideration  by  the  court. 

2.  Where  the  2l8t  Rule  is  totally  disregarded  br 
appellant's  counsel  In  making  up  his  Brief,  the 
appeal  will  be  dismissed, 

[No.  88.] 
Submitted  Jan,  8,  i875.  Decided  Jan.  20,  187S. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellant,  to  recover  back  a 
certain  internal  revenue  tax.  Judgment  hav- 
ing been  given  for  the  defendants,  the  claimant 
took  9n  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Mr,  T.  H.  Talbot  for  appellant. 

Mr,  C#  H.Hill,  Asst.  Atty,  Oen.,  for  appel- 
lees. 

Mr.  Chief  Justice  Chaae  delivered  tha  opin- 
ion of  the  court: 

From  time  to  time,  the  court  has  adopted 
rules  of  practice  'intended  to  facilitate  [*2 
the  presentation  of  causes  by  counsel  and  their 
consideration  T>y  the  court.  Finding  that  these 
rules,  through  the  inattention  of  tne  bar,  had 
failed  in  a  great  degree  of  their  intended  effect, 
we  promulgated  at  the  last  term  and  for  the 
same  end,  an  amended  twenty-first  rule,  the  4th 
section  of  which  required  that  the  brief  should 
contain,  in  the  order  there  stated : 

First,  a  concise  abstract  or  statement  pre- 
senting succinctly  the  questions  involved,  and 
the  manner  in  which  they  were  raised. 

Second,  an  assignment  of  the  errors  relied 
upon,  setting  out,  in  cases  brought  up  by  writ 
of  error,  separately  and  specifically,  each  error 
asserted  and  intended  to  be  urged,  and  in  cases 
brought  up  by  appeal,  as  specifically  as  may 
be,  the  error  alleffcKl  to  exist  in  the  decree ;  or, 
if  the  error  be  alleged  in  a  ruling  upon  the  re- 
port of  a  master,  stating  the  exception  to  the 
report  and  the  action  of  the  court  upon  it. 

Third,  a  brief  of  the  argument  exhibiting  a 
clear  statement  of  the  points  of  law  or  fact  to 
be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  authorities  relied  upon  in  sup- 
port of  each  point,  and  containing,  when  a  stat' 
ute  of  a  state  is  cited,  so  much  thereof  as  ma^ 
be  deemed  necessary  to  the  decision  of  the  case, 
printed  at  length. 

The  5th  section  of  the  rule  ajso  required  that 
when  the  error  allowed  is  to  the  charge  of  the 
court,  the  specification  shall  set  out  the  part 
referred  to  totidem  verbis,  whether  it  be  in- 
structions given  or  instructions  refused. 

And  the  6th  section  required  that  when  the 

error  alleged  is  to  the  admission  or  rejection  of 

evidence,  the  specification  shall  quote  the  full 

'  substance  of  the  evidence  admitted  or  rejected. 

The  necessity  of  strict  compliance  with  these 
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rules,  especially  in  view  of  the  greatly  aug- 
mented business  of  the  court,  is  evident,  ft 
will  facilitate  as  much  the  labors  of  the  bar 
ns  tho<)e  of  the  bench.  That  coimsel  might  have 
full  notice  of  the  rule,  it  was  required  to  take 
effect  on  the  first  day  of  the  present  month  of 
January,  and  the  clerk  was  directed  to  have 
printed  copies  made  of  the  rule  as  amended, 
3*]  and  send  one  *copy  to  each  of  the  counsel 
in  all  cases  pending  and  not  yet  argued.  In  the 
case  before  us,  this  rule  has  been  totally  disre- 
garded on  the  part  of  the  appellant. 

We  shall,  therefore,  in  this  case  dismiss  the 
appeal. 


382»]  ♦CHARLES  G.  SCOTT,  John  S.  Bost- 
wick  and  Samuel  L.  Griffith,  as  Exrs.  of 
Philip  Pennywit,  D'^'»«ased,  Plffs.  in  Err,,' 

V. 

JOHN  EATON  and  William  H.  Betterton,  late 
Partners,  as  Eaton  &.  Betterton. 

(See  9    a  *'Pennywii  v.  Eaton/'  16  Wall.  882- 

384.) 

Proceeding  in  admiralty,  what  is  not — military 
governor,  power  of,  to  appoint  a  judge. 

1.  A  proceedlDR  aealnst  tbe  persons  of  the  de- 
fendants, instituted  by  attachment,  is  not  a  pro- 
ceeding In  admiralty. 


2.  A  military  sovernor  appointed  by  the  Presi- 
aeut  during  the  late  war  had  power  to  appoint  a 
Judge  In  a  district  la  insurrection. 


[No.  68.] 
Buhmitted  Jan,  7, 187S,  Decided  Jan.  20,  187S. 

IN   ERROR   to   the  Supreme  \5ourt  of   the 
State  of  Arkansas. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mr.  A.  H.  Garland,  for  plaintiffs  in  error. 
Messrs.  U.  M,  Bom  d  Watkins,  for  defend- 
ants in  error. 

383»1  Mr.  Chief  Justice  Chase  delivered  the 
opinion  of  the  court: 

On  the  3d  ^y  of  January,  1862,  the  fourth 
district  court  of  New  Orleans  issued  a  writ  of 
attachment  asrainst  the  steamer  Thirty-Fifth 
Parallel,  of  which  Philip  Pennywit  was  part 
owner,  together  with  Levi  Chapman,  Ed.  C. 
Carter,  and  William  M.  Ensign.  These  owners 
bad  given  a  promissory  note  at  New  Orleans  on 
the  8th  day  of  October,  1861,  for  the  sum  of 
$6,79.5.71,  to  John  Eaton  and  William  H.  Bet- 
terton,  composing  the  firm  of  Eaton  &  Better- 
tom.  Bond  with  sureties  was  given,  and  the  at- 
tachment was  released.  Judgment  was  subse- 
quoitly  rendered  against  the  def^dants  per- 
sonally, for  the  amount  of  the  note,  with  inter- 
est. Suit  was  instituted  upon  this  judgment 
against  Pennywit,  in  the  circuit  court  of  Pu- 
laski county,  in  Arkansas, 

The  defense  was  that,  at  the  time  of  the 
original  suit,  Pennywit  was  not  a  citixen  of 
Ixmisiana,  and  had  not  been  served  with  proc- 
ess; but  that  he  was  a  citizen  of  Arkansas,  then 
domiciled  there,  and  had  ever  since  remained 
sttdL  The  judgment  of  the  circuit  court  wsia 
for  the  defendant,  and  on  appeal  taken  by  thb 
plaintiff,  the  judgment  was  re\-ersed.  In  the 
SMantime  Pennynit  deceased,  and  the  suit  was 
reviv«diBtliecirciut  court  against  his  executors 


and  judgment  was  rendered  against  them  in 
pursuance  of  the  mandate  of  the  supreme 
court.  This  latter  judgm^it  was  affirmed  in 
the  supreme  court,  and  the  case  is  brought  by 
writ  of  error  to  this  court. 

Two  questions  nre  presented,  both  of  wliicli 
have  been  adjudicated.  The  first  relates  to  the 
proceeding  of  the  court  of  Louisiana,  by  which 
the  original  judgment  was  rendered.  It  is 
claimed  that  this  was  a  proceeding  in  admiral- 
ty. It  was,  in  fact,  a  proceeding  against  the  per- 
sons of  the  defendants,  instituted  by  attach- 
ment. Such  a  suit,  we  have  held,  is  not  a  pro- 
ceeding in  admiralty.  Genesee  Chief  v.  Fitz- 
hugh,  12  How.  443;  Jackson  v.  The  Magnolia, 
20  How.  206,  15  L.  ed.  909;  Taylor  v.  Carryl, 
20  How.  683,  15  L.  ed.  1028 ;  The  Hine  v.  Tre- 
vor, 4  Wall.  555,  18  L.  ed.  451;  The  Belfast,  7 
Wall.  624,  19  L.  ed.  266;  Leon  v.  Oalcaran,  11 
Wall.  185,  20  L.  ed.  74. 

The  second  question  relates  to  the  validity  of 
the  appointment  of  the  judge  who  presided  in 
the  court  of  the  4th  district  of  New  Orleans. 
His  commission  came  from  the  military  gov- 
ernor, who  was  appointed  by  the  President 
during  the  late  war.  We  have  already  decided 
that  such  appointments  were  within  the  power 
of  such  a  governor.  Uandlin  v.  Wickliffe,  12 
Wall.  173,  20  L.  ed.  365;  Leitensdorfer  v. 
Webb,  20  How.  177,  16  L.  ed.  891;  The  Qrape- 
shot,  9  Wall.  133,  19  L.  ed.  653. 

There  can  have  been  no  good  ground  for  the 
writ  of  error  under  the  former  adjudications 
of  this  court,  and  there  is  no  attempt  to  ques- 
tion these  adjudications.  We  are  obliged,  there- 
fore, to  regard  this  writ  of  error  as  prosecuted 
for  delay. 

The  judgment  of  the  Supreme  Court  of  Ar- 
Jcansas  must  be  affirmed,  with  ten  per  cent 
damages. 


THE   WASHINGTON   AND   GEORGETOWN 
RAIIJIOAD  COMPANY,  Plff.  in  Err. 

V, 

OLIVER    GLADMON,   by   his   Next   Friend, 
Burgess  K.  Gladmon. 

(See  S.  C.  15  Wall.  401-410.) 

Contrilittory  negligence — proof  of — rule  as  to 
infant — unauthorized  request  to  charge — 
charge,  when  sufficietit. 

1.  In  an  action  to  recover  for  injuries  by  being 
run  over  by  a  street  car,  contributory  negligence  or 
tbe  person  injured  is  a  defense  to  be  proved  by  the 
defendant. 

2.  Tbe  rale  of  law  in  regard  to  the  negligence  of 
an  adult,  is  quite  different  from  that  regarding  an 
Infant  of  tender  years. 

3.  Tbe  caution  required  is  according  to  the  ma- 
turity and  capacitT  of  tbe  cbUd,  and  tbis  is  to  be 
iletermlned  in  each  case  by  tbe  circumstances  of 
that  case, 

4.  It  Is  not  allowaUe  to  assume  as  existing, 
facts  not  proved,  and  to  ask  a  direction  to  the 
Junr  upon  such  assumption. 

5.  Where  tbe  general  scope  and  tendency  of  the 
charge  is  correct,  and  tbe  Jury  could  not  have 
failed  to  UQdenstand  it  correctly,  although  de- 
tached sentences  may  be  open  to  criticism,  the 
judgment  will  not  be  reversed  for  that  reason. 

[Na89.1 

ArgurH  Jan.  9,  1  :?r5.      Decided  Jan.  SO,  1873. 

NoTB. — Cf»rt  rrsmirtd  of  9frtet  railioayjr  to 
(irtijd  imfuriHs,  ofci.Vrta  ««  the  troeJb — see  note. 
U5  U  R.  A.  t><>;j. 
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IN  ERROR  to  the  Supreme  Ck>urt  of  the  Dis- 
trict of  Columbia. 

Rait  was  brought  in  the  court  below  by  the 
d^endant  in  error,  to  recover  for  personal  in- 
juries. Judgment  having  been  given  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court. 

Messrs.    Joa.    H.   Bradley   and   Jos.    H. 
Bradley,  Jr.,  for  plaintiff  in  error: 

The  first  prayer  is  in  itself,  as  applied  to 
adult  persons,  supported  by  authorities  in 
Maine,  Mass.,  Conn.,  N.  Y.,  Md.,  Ind.,  111.  and 
Wis.  and  denied  in  two  cases,  one  in  N.  J.  and 
the  other  in  Pa.,  as  follows : 

Waldron  ▼.  R.  Co.  35  Me.  422;  Lucas  v.  R. 
Co.  6  Gray,  64;  Park  v.  O'Brien,  23  Conn.  339; 
WeUing  v.  Judge,  40  Barb.  103;  Owings  ▼. 
Jones.  9  Md.  108;  R,  Co.  v.  Hiatt,  17  Ind.  102; 
Dyer  V.  Tolcott,  16  111.  300 ;  Dressier  v.  Davis, 
7  Wis.  527 ;  and  see  1  Hill.  Torts,  140;  Contra, 
Durani  t.  Palmer,  5  Dutch.  544;  R.  R.  Co,  t. 
McTighe,  46  Pa.  316. 

The  rule  in  England,  as  to  the  burden  of 
proof  being  and  continually  remaining  on  the 
plaintiff,  is  strongly  affirmed  in  the  following 


Cotton  V.  Wood,  8  C.  B.  (N.  S.)  568,  a  lead- 
ing case;  Toowicv  v.  Lon.,  Bright  d  8.  G.  R.  Co, 
%  C.  B.  (N.  S.)  146;  Comman  v.  Eastern  R.  Co. 
4  II.  &  N.  787 ;  Pearson  v.  Plucknett,  20  Law 
T.  (C.  P.)  662;  Hammock  v.  White,  11  C.  B. 
(N.  S.)  588,  a  case  strongly  affirming  the  rule. 
Shearman  &  Redfield  on  Negligence  say,  pp. 
53,  54:  "It  seems  to  be  generally  agreed,  that 
an  ill  f ant  is  to  be  held,  as  far  as  he  is  person- 
ally ccmcemed,  only  to  such  a  degree  of  care  as 
is  usual  among  children  of  his  age;  though  if 
his  own  act  brings  the  injury  upon  him,  while 
the  negligence  of  the  defendant  is  only  such  as 
exposes  the  child  to  the  possibility  of  injury, 
the  lattor  cannot  recover  damages."    This  prop- 
osition is  fully  supported  by  the  cases  in  the 
notes,  Mangam  ▼.  R.  Co.  36  Barb.  236,  et  seq. 
There  is  no  legal  measure  of  childhood,  nor 
of  adult  judgment.  These  are  elements  of  fact 
for  the  jury;  not  of  law  for  the  court.    Each 
ease  must  depend  upon  its  own  facts  and  cir- 
cmnstanoes  to  be  found  by  the  jury,  subject  to 
the  judicial  interpretation  of  those  facts. 

Robinson  t.  Cone,  22  Vt.  213;  Burke  ▼.  R. 
Co.  49  Barb.  520. 

An  infant  cannot  recover  if,  by  his  own  act 
and  fault,  he  contributed  directly  to  the  injury 
of  ^irbtch  he  complains. 

Hughes  ▼.  Macfie,  2  Hurls.  &  C.  744 ;  Man- 
gan  ▼.  Aticrton,  L.  K.  1  Exch.  239;  Hartfield  ▼. 
Roper,  21  Wend.  615;  Burke  v.  R.  Co,  cited 
Hbcyve;  the  cases  from  Md.  Rep.,  vols.  24,  30, 
above;  B.  Co.  t.  Spearen,  47  Pa.  300. 

Mea»rB.  B.  T.  Merrlok  and  W.  F.  Mat- 
tis^lyt  for  defendant  in  error: 

The  only  question  in  this  case  is  this,  viz.: 
frbettticr  in  suits  of  this  nature,  brought  by  a 
c^ld  of  tender  years,  the  jury,  in  deciding 
wbether  the  negligence  of  the  plaintiff  contrib- 
uted to  bis  injuries,  are  to  hold  him  responsible 
for  the  same  degree  of  judgment  they  would  an 
adalt.  or  merely  to  that  degree  of  prudence  and 
eaation  to  be  expected  from  a  child  of  his  age. 
^Hie  eotirt  below  decided  that  the  child  was  to 
beheld  to  the  measure  of  childhood's  judgment. 
Tlutt  this  is  a  true  rule  of  law,  see  Rauoh  y. 


Lloyd,  31  Pa.  358 ;  R.  Co,  v.  Kelly,  31  Pa.  372"; 
Smith  V.  O'Connor,  48  Pa.  218. 

Opinion  of  the  court  delivered  by  Justice 
Strong.  This  case  is  similar  in  many  respects 
to  the  case  at  bar. 

Kay  V.  R,  Co,  65  Pa.  269 ;  Lynch  v.  Vurdin, 
1  Ad.  &  El.  (N.  S.)  (41  Eng.  C.  L.),  422;  Eon- 
egsberger  y,  R,  Co.  1  Daly,  89;  Munn  v.  Reed, 
4  Allen,  431;  Robinson  v.  Cone,  22  Vt.  213; 
Birge  v.  Gardiner,  19  Conn.  507;  Schmidt  v.  R. 
Co.  23  Wis.  186 ;  R,  Co,  v.  Snyder,  18  Ohio  St. 
399  ;iS.  Co.  v.  State,  30  Md.  47;  Shear.  &  Red. 
Negligence,  51  et  seq,  and  notes;  Oldfield  t.  R. 
Co.  3  E.  D.  Smith,  103. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court : 

Oliver  Cladmon,  a  child  of  the  age  of  seven 
years,  while  crossing  a  street  in  (Georgetown, 
was  injured  by  the  cars  of  the  company,  the 
original  defendant  in  this  suit. 

Sufficient  proof  was  given  to  establish  the 
negligence  of  the  driver  of  the  car,  and  no 
point  is  raised  on  that  branch  of  the  ease. 

The  alleged  errors  arise  from  refusals  to 
give  certain  instructions  upon  the  effect  of  the 
conduct  of  the  child,  and  of  the  charge  as  actu- 
ally made  on  that  subject.  The  first  prayer  for 
instructions  is  stated  m  the  record  in  the  words 
following : 

''After  the  close  of  the  testimony  the  defend- 
ants by  their  counsel  asked  the  court  to  give 
the  following  instructions  to  the  jury:  if  the 
jury  find  from  the  evidence  that  the  plaintiff's 
injuries  resulted  from  his  attempting  to  cross 
a  street  in  front  of  an  approaching  car  driven 
by  an  agent  of  defendants,  the  buraen  of  proof 
is  on  the  plaintiff  to  show  affirmatively,  not 
only  the  want  of  ordinary  care  and  caution  on 
the  part  of  the  driver,  but  the  exercise  of  due 
care  and  caution  on  his  own  part;  and  if  the 
jury  find  from  the  evidence  that  the  negli^ende 
or  want  of  due  care  or  caution  of  the  plamtiff 
caused  the  accident,  or  even  contributed  to  it, 
or  that  it  could  have  been  avoided  by  the  exer- 
cise of  due  care  on  his  own  part,  then  the  plain- 
tiff is  not  entitled  to  recover,  whether  the  driv- 
er of  the  car  was  guilty  of  negligence  or  not, 
but  the  jury  must  find  for  defendant." 

As  applied  to  adult  parties,  the  first  branch 
of  this  proposition  is  not  correct.  While  it  is 
true  that  the  absence  of  reasonable  care  and 
caution,  on  the  part  of  one  seeking  to  recover 
for  an  injury  so  received,  will  prevent  a  recoy- 
ery,  it  is  not  correct  to  say  that  it  is  incumbent 
upon  him  to  prove  such  care  and  caution.  The 
want  of  such  care,  or  contributory  neffligenoe 
as  it  is  termed,  is  a  defense  to  be  provea  by  the 
other  side. 

The  plaintiff  may  establish  the  negligence  of 
the  defendant,  *his  own  injury  in  con-  [*407 
liequcnce  thereof,  and  his  case  is  made  out.  If 
there  arc  circumstances  which  convict  him  of 
concurring  negligence,  the  defendant  must 
prove  them,  and  thus  defeat  the  action.  Irre- 
spective of  statute  law  on  the  subject,  the  bur- 
den of  proof  on  that  point  does  not  rest  upon 
the  plaintiff.  Oldfield  v.  V,  Y,  &  Har.  R,  Co,  3 
E.  D.  Smith,  103 :  aff'd,  14  N.  Y.  310 ;  Johnson 
v.  Hud.  Riv,  R,  Co.,  20  N.  Y.  65;  Button  ▼. 
Snmv.,  18  N.  Y.  248;  Wilds  ▼.  Same,  24  N.  Y. 
430.   In  the  case  first  cited  Denio,  J.,  says: 

"T  am  of  opinion  that  it  is  not  a  rule  of  law 
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of  nniTersal  application  that  the  plaintiff  must 
prove  affirmatively  that  his  own  conduct,  on  the 
occasion  of  the  injury,  was  cautious  and  prud- 
ent. The  onus  prohandi,  in  this  as  in  most 
other  cases,  depends  upon  the  position  of  the 
affair  as  it  stands  upon  the  imdisputed  facts. 
Thus,  if  a  carriage  be  driven  furiously  through 
a  crowded  thoroughfare,  and  a  person  is  run 
over,  he  would  not  be  obliged  to  prove  that  he 
was  cautious  and  attentive,  and  he  might  re- 
cover, though  there  were  no  witnesses  of  his 
actual  conduct.  The  natural  instinct  of  self- 
preservation  would  stand  in  the  place  of  posi- 
tive evidence,  and  the  dangerous  tendency  of 
the  defendant's  conduct  would  create  so  strong 
a  probability  that  the  injury  happened  through 
his  fault  that  no  other  evidence  would  be  re- 
quired. .  .  .  The  culpability  of  the  de- 
fendant must  be  affirmatively  proved  before 
the  ease  can  go  to  the  jury,  but  the  absence  of 
any  fault  on  the  part  of  the  plaintiff  may  be 
inferred  from  circumstances;  and  the  disposi- 
tion of  men  to  take  care  of  themselves  and  keep 
out  of  difficulty  may  properly  be  taken  into 
consideration." 

The  later  cases  in  the  New  York  court  of 
appeals  I  think  will  show  that  the  trials  have 
almost  uniformly  proceeded  upon  the  theory 
that  the  plaintiff  is  not  bound  to  prove  affirm- 
atively that  he  was  himself  free  from  negli- 
gence, and  this  theory  has  been  accepted  as  the 
true  one.  Generally,  as  here,  the  proof  which 
shows  the  defendant's  neglig^ce,  shows  also 
the  negligence  or  tha  caution  of  the  plaintiff. 
408*]  *The  question  of  the  burden  of  proof  is, 
therefore,  not  usually  presented  with  promin- 
ence. In  some  of  the  states  it  has  been  held 
that  the  plaintiff  was  bound  to  make  affirma- 
tive proof  of  his  freedom  from  negligence.  In 
many  cases  it  is  so  held  by  virtue  of  local  stat- 
utes. Shear,  k  Ked.  Neg.  S§  43  and  44,  and 
ncfte,  where  the  cases  are  collected. 

There  is,  however,  another  and  very  satis- 
factory reason  for  the  refusal  to  comply  with 
the  prayer.  The  rule  of  law  in  regard  to  the 
negligence  of  an  adult  and  the  rule  in  regard  to 
that  of  an  infant  of  tender  years  is  quite  differ- 
ent. By  the  adult  .there  must  be  given  that 
care  and  attention  for  his  own  protection  that  is 
ordinarily  exercised  by  persons  of  intelligence 
and  discretion.  If  he  fails  to  give  it,  his  injury 
is  the  result  of  his  own  folly;  and  cannot  be 
visited  upon  another.  Of  an  infant  of  tender 
years  less  discretion  is  required,  and  the  degree 
depends  upon  his  age  and  knowled^.  Of  a 
child  of  three  years  of  age  less  caution  would 
be  required  than  of  one  of  seven;  and  of  a  child 
of  seven  less  than  of  one  of  twelve  or  fifteen. 
The  caution  required  is  according  to  the  ma- 
turity and  capacity  of  the  child,  and  this  is  to 
be  determined  in  each  case  by  the  circumstances 
of  that  ease.  Shear.  &  Ked.  Nee.  §  40 ;  Morgan 
V.  Brooklyn  City  R,  38  N.  Y.  455;  0*Mara 
V.  Hudson  R,  Co.  38  N.  Y.  446 ;  Smith  v.  O'Con- 
nor, 48  Pa.  218;  Pennsylvania  Railroad  v.  Mo- 
Tighe,  46  Pa.  316. 

The  rule  Ifiid  down  in  the  request  under  con- 
sideration entirely  ignores  this  difference.  As- 
suming that  it  would  have  been  a  sound  rule  if 
the  plaintiff  had  been  an  adult,  it  U  evident 

lie 


that  the  jury  would  not  have  been  justified  in 
applying  it  in  this  case.  That  ''due  care  and' 
caution"  required  of  plaintiffs  generally,  wraa 
not  required  of  the  plaintiff  here.  If  it  h&d 
been  given  as  requested,  the  instruction  would 
have  been  quite  certain  to  mislead  the  jury  to 
the  prejudice  of  the  plaintiff.  It  was  prop- 
erly refused. 

The  second  prayer,  which  the  judge  refused 
to  charge,  was  as  follows: 

*«2.  If  the  jury  find  that  the  plaintiff  [*409 
negligently  or  rashly  attempteid  to  cross  tbe 
street  in  front  of  the  car,  but  his  injuries  re- 
sulted from  his  having  accidentally  slipped  and 
fallen  on  or  near  the  track  when  endeavouring 
to  turn  back  when  it  was  too  late  to  stop  the 
car,  it  is  to  be  regarded  as  an  inevitable  acci- 
dent, for  the  consequences  of  which  the  defend- 
ant is  not  responsible." 

The  suggestions  already  made  are  applicable 
to  this  request.  The  circumstance  that  the 
plaintiff  was  an  infant  of  tender  years,  and 
that  a  different  rule  was  required  in  that  case 
from  the  rule  in  the  case  of  an  adult,  was  ex- 
cluded from  the  proposition.  A  charge  in  ac- 
cordance with  the  prayer  could  not,  therefore, 
have  been  properly  made.  The  prayer  also  as- 
sumed as  existing,  facts  of  which  no  proof  is 
found  in  the  record.  I  do  not  find  any  evidence 
of  the  fact  here  assumed,  that  when  the  plain- 
tiff slipped  or  fell,  it  was  too  late  to  stop  the 
car.  The  evidence  on  that  subject  comes  from 
the  witness  who  testified  in  substance  that  if 
the  driver  had  been  attending  to  his  duty  he 
could  have  checked  his  horses  in  time.  This 
witness  gave  the  only  evidence  on  the  point.  It 
is  not  allowable  to  assume  as  existing,  facts 
not  proved,  and  to  ask  a  direction  to  the  jury 
upon  such  assumption.  This  practice  would 
tend  to. embarrass  and  mislead  the  jury. 

The  third  and  fourth  prayers  are  of  the  same 
general  character,  and  do  not  require  more 
particular  consideration. 

Exception  is  also  taken  to  that  portion  of 
the  charge  given  upon  the  ninth  and  tenth 
pages  of  the  case.  The  general  scope  and  tend- 
ency of  the  charge  is  correct.  The  rule  in  re- 
gard to  the  liability  of  the  defendant  under  the 
circumstances  submitted  to  the  jury  is  correct- 
ly given.  The  language  is  less  simple,  per- 
haps, than  might  have  been  desired,  and  de- 
tached sentences  might  be  open  to  criticism,  but 
upon  the  whole  it  is  right,  and  the  jury 
could  not  have  failed  to  understand  it  cor- 
rectly. 

Some  discussion  was  had  upon  the  argument 
on  the  point  of  the  degree  of  care  and  attention 
to  be  required  of  those  having  the  charge  and 
custody  of  an  infant  of  tender  years. 
*This  presents  an  interesting  question,  [*410 
which,  when  it  is  properly  before  us,  will  re- 
ceive the  careful  attention  of  the  court.  In 
the  present  case  it  does  not  appear  to  have 
been  presented  to  the  court  below,  and  the^e  is 
nothing  in  the  evidence  to  justify  this  court  in 
now  considering  it. 

Upon  the  case,  as  it  comes  before  us,  the 
judgment  must  he  affirmed. 

89  V*  U. 
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IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

On  motion  to  dismisB. 

The  petition  in  this  case  was  filed  in  the  dis- 
trict court  of  Dubuque  county,  Iowa,  to  recover 
for  an  alleged  breach  of  certain  contracts.  A 
decree  having  been  entered  in  favor  of  the 
phuntiffs,  the  defendants  took  an  appeal  to  the 
supreme  court  of  the  state,  by  which  judgment 
was  entered  in  favor  of  the  plaintiffs.  Said 
judgment  also  contained  the  following: 

And  it  is  further  ordered,  adjudged,  and  de- 
creed, that  the  claim  of  said  defendants,  that 
the  Constitution  of  the  United  States  and  cer- 
tain acts  of  the  Congress  of  the  United  States, 
one  entitled,  "An  Act  to  Authorize  the  Con- 
struction of  Certain  Bridges,  and  to  Establish 
them  as  Post-Roads,"  and  approved  July  25, 
IBM,  and  another  entitled,  "An  Act  to  Facili- 
tate Commercial  Postal  and  Militarv  Commu- 
nication among  the  Several  States,"  and  ap- 
proved June  15,  1866,  render  void  and  of  no 
force  and  effect  the  covenants  sued  on  in  this 
action  by  said  plaintiffs,  in  the  contract  and 
supplemental  contract  which  are  the  subject  of 
this  action,  be,  and  the  same  is  hereby  denied. 

And  it  is  adjudged  that  said  Constitution 
and  said  acta  of  Confess  do  not,  in  any  man- 
ner, affect  the  validity  or  force  and  effect  of 
either  or  any  of  said  covenants,  or  of  either  of 
said  contracts. 

Me$9r8,  J.  M.  Griffith,  Piatt  Smith  and  D. 
X.  Cooley  for  defendants  in  error. 

Me89r$.  James  F.  Wilson  and  Oeo,  W, 
McCray  for  plaintiffs  in  error. 

Mr.  Chief  Justice  Cl&aae  delivered  the  opin- 
ion of  the  court : 

The  defendants  in  error  move  to  dismiss  the 
writ  of  error  on  the  ground  that  the  "record 
does  not  show  a  state  of  facts  that  makes  any 
act  of  Congress  apply  to  the  case."  The  record 
does  show,  however,  that  the  present  plain- 
tiffs in  error  claimed  in  the  state  court,  that 
contracts  made  with  the  defendants  in  error 
had  been  rendered  void  and  of  no  force  and 
effect  by  provisions  of  the  Constitution  of  the 
United  States,  and  of  certain  acts  of  Congress, 
approved  July  25,  1866,  and  June  15,  1866, 
and  also  that  the  decision  of  the  supreme  court 
of  Iowa  denied  this  claim. 

The  motion  to  dismisa  must,  therefore,  he 
denied. 


WILLIAM  C.  PICKERSGILL,  Appt., 

V. 

LOUIS  EMILE  LAHENS,  John  Binnsse,  Exec- 
utor, and  Louisa  Jones,  Executrix  of  John 
LaFarge,  Deceased. 

(See    8.   C.   15   Wall.    140-146.) 

Death  of  one  of  two  joint  obligors,  effect  of — 
equitable  rule — reformation  of  instrument — 
moral  obligation — rule  as  to  surety — surety 
in  statuiortf  bond,  when  estate  of  not  liable. 

1.  At  law.  If  one  of  two  Joint  obllffors  die,  the 
debt  la  extingalshed  against  his  representative,  and 
the  Borrlvln^  obligor  is  alone  cbargeable. 

2.  In  this  class  of  cases,  where  the  remedv  at 
2awla  gone,  a  court  of  equity  will  not  afford  re- 
lief, as  a  general  rule. 

3.  A  court  of  equity  will  not  vary  the  legal  effect 
of  the  Instrument  by  making  It  several  as  well  as 
iolat,  nnleas  It  can  see,  either  by  Independent  tes- 


limony  or  from  the  nature  of  the  transaction  It- 
Keif,  that  thp  parties  concerned  Intended  to  create 
a  separate  as  well  as  lolnt  liability. 

4.  If  through  fraud,  Ignorance,  or  mistake,  the 
Joint  obligation  does  not  express  the  meaning  of 
the  parties,  it  will  be  reformed  so  as  to  conform  to 
it,  as  In  the  case  of  money  lent  to  both  of  them. 

5.  In  such  tt  case  court  of  equity  will  enforce  the 
obligation  against  the  representatlTes  of  the  de- 
ceased obligor,  although  the  bond  be  Joint  and  not 
several,  on  the  ground  that  the  lending  to  both 
creates  a  moral  obligation  in  both  to  pay,  and  that 
the  reasonable  presumption  is,  the  parties  intend- 
ed their  contract  to  be  Joint  and  several. 

A.  This  presumption  Is  never  Indulged  in  the  case 
of  a  mere  surety,  whose  duty  is  measured  alone  by 
the  legal  force  of  the  bond. 

7.  If  the  surety  should  die  before  his  principal, 
his  representatives  cannot  be  sued  at  law,  nor  will 
they  be  charged  in  equity. 

8.  In  a  Joint  bond,  given  in  pursnsnce  of  statute 
to  stay  the  proceedings  In  an  action  at  law.  all  the 
obligors  thereof  should  be  regarded  as  principals. 

9.  A  court  of  equity,  after  the  legal  status  of  one 
of  the  obligors  was  tlxed  by  his  death,  will  not 
change  the  nature  of  the  obligation  which  he  exe- 
cuted in  order  to  charge  his  estate. 

10.  In  cases  in  which  equity  has  treated  the  ob- 
ligation as  Joint  and  several,  although  in  form 
Joint,  the  surety  participated  in  the  consideration. 

11.  An  obligor  In  sucn  a  bond,  who  derived  no 
personal  beneflt  from  the  instrument,  has  ss  favor- 
able  standing  in  a  court  of  equitv  as  if  he  were 
surety,  and,  as  his  estate  is  not  liable  at  law,  it 
will  not  be  held  liable  in  equity. 

[No.  29.] 
Argued  Deo,  $,  1812.    Decided  Jan.  27,  187S. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Southern  District  of 
New  York. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  to  charge  the  respond- 
ents with  the  payment  of  a  certain  bond.  A 
decree  having  been  entered  in  that  court  dis- 
missing the  bill,  the  complainant  took  an  ap- 
pefll  to  this  court. 

Mr.  W.  W.  MoFarland,  for  appellant: 

Mr.  La  Farge  was  not  a  party  to  the  action, 
and  as  far  as  appears  was  not  personally  inter- 
ested therein.  The  other  obligor,  Louis  Emile 
Lnhens,  was  one  of  the  defendants. 

If  the  fact  that  Mr.  La  Farge  is  not  shown  to 
have  any  direct  pecuniary  interest  in  the  sub- 
ject-matter, action  at  law,  nor  to  have  derived 
any  personal  benefit  from  the  giving  of  the 
bond  in  question,  is  sufficient  to  bring  the  case 
within  the  decision  under  U.  8.  v.  Price,  9  How. 
83,  the  demurrer  must  be  sustained;  but  we 
contend  that  this  stands  upon  a  different  prin- 
ciple; and  that,  in  legal  intendment,  both  the 
obligors  are  to  be  regarded  as  principals,  so 
far  as  the  rights  of  the  plaintiff  are  concerned. 
In  the  case  of  statutory  obligations  of  this 
character,  it  is  the  intention  of  the  law  and  not 
the  intention  of  the  party  that  ought  to  con- 
trol. The  law  requires  the  bond  to  be  given  for 
the  protection  and  indemnity  of  the  party 
against  whom  the  relief  is  sought,  and  whose 
rights  are  imperiled  by  its  being  granted,  and 
the  law  requires  that  sureties  shall  be  given  for 
the  better  security  of  the  plaintiff.  It  is  not  a 
question  of  contract.  The  plaintiff  has  no  elec- 
tion to  accept  or  refuse  to  accept  the  bond. 

The  only  right  he  has  in  the  premises  is  to 
require  that  the  sureties  shall  justify  as  re- 
quired by  the  statute.  The  plaintiff  had  no 
right  to 'say  that  the  bonds  should  be  a  joint 
and  .several  obligation,  nor  had  the  court  a 
right  to  say  that  the  obligation  should  be  a 
joint  and  several  one. 
^  119 
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SUPBEME  toUBT  oiT  tHE  tlNITED  ^TATE^. 


t>EG.  f  £BJ^ 


ON  a  certificate  of  division  in  opinion  between 
the  judges  of  the   Circuit  Court  of  the 
United  States  for  the  District  of  Middle  Ten 
nessee. 

The  defendant  was  indicted  at  the  April 
term,  1868,  for  carrying  on  the  business  of  a  dis- 
tiller, without  paying  the  special  tax  required 
by  the  laws  of  the  United  States,  and  at  the 
Aprif  term,  1871,  of  said  court,  was  convicted 
thereof  and  sentenced  to  be  imprisoned  for  five 
days,  and  further  to  pay  a  fine  of  $25,  and 
the  cost  of  the  prosecution  against  him,  and  to 
stand  committed  until  such  fine  and  cost^ 
should  have  been  paid  or  secured. 

Said  defendant  claimed  the  benefit  of  the 
provisions  of  the  state  laws  for  the  discharge 
of  insolvent  persons  imprisoned  under  similai 
sentence  of  a  state  court  in  a  criminal  cause, 
viz.:  imtil  a  fine  and  the  costs  of  prosecution 
should  be  paid  as  existing  at  the  time  of  the 
passage  of  the  process  act  of  1828,  as  having 
been  adopted  by  said  act,  as  part  of  the  prac 
tioe  of  the  United  States  courts  of  Tennessee, 
in  such  cases. 

He  also  claimed  the  benefit  of  the  provision 
of  the  state  law  for  the  discharge  of  such  per- 
sons as  existing  at  the  time  of  the  passage  of 
the  act  of  1867,  as  being  adopted  by  said  act  in 
such  cases,  and  said  defendant  took  the  steps 
prescribed  under  said  state  laws  as  existing  in 
1828  and  1867,  as  aforesaid. 

Upon  the  question  whether  he  was  entitled 
to  the  benefit  of  the  state  laws  of  either  date, 
to  be  discharged  upon  taking  the  oath  of  in- 
solvency, provided  in  such  case  by  the  state 
laws  of  either  date,  the  opinions  of  the  judges 
were  opposed. 

Thereupon  upon  a  motion  of  said  defendant, 
by  his  counsel,  that  the  point  on  which  such 
disagreement  hath  happened,  may,  during  the 
term,  be  stated  under  the  direction  of  the 
judges,  and  certified  under  the  seal  of  the  court 
to  the  supreme  court,  to  be  finally  decided,  it 
is  ordered  that  the  foregoing  statement  of 
facts,  which  is  made  under  the  direction  of 
the  judges,  be  certified  according  to  the  request 
of  said  Stafford,  by  his  counsel,  and  the  law 
in  that  case  made  and  provided. 

Mr.  S.  F.  Phillips,  Solicitor  Oeneral,  for 
plaintiff. 

Mr.  John  P.  Murray  for  defendant. 

Mr.  Chief  Justice  CHase  delivered  the  opin- 
ion of  the  court: 

We  are  all  of  the  opinion  that  the  question 
certified  in  this  case  must  be  answered  in  the 
negative.  As  the  act  of  Congress  has  been  so 
modified  that  the  question  has  ceased  to  be  of 
any  importance,  no  comment  is  thought  neces- 
sary. 


NORWICH   A   Worcester    railroad 

COMPANY,  Plff.  in  Err., 

V. 

CHARLES  JOHNSON.  ' 

(See  S.  C.  15  Wall.  8,  9.) 
When  one  party  may  appeal. 


t  is  the  only  real  partj.  the  trustees  having  no  in- 
terest In  the  controversy. 

[No.  120.] 

Submitted  Jan.  17, 1875.  Decided  Jan.  27, 1873, 

IS  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 
Mr.  Geo.  Pratt  for  defendant  in  error. 
Mr.  J.  Halsey  for  plaintiff  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
9*]  *ion  of  the  court: 

Charles  Johnson,  the  defendant  in  error  in 
this  case,  held  bonds  of  the  Norwich  &  Wor- 
cester Railroad  Company,  secured  by  mort- 
gage on  the  road,  and  by  the  transfer  of  certain 
stock  to  Jedediah  Huntington  and  Franklin 
Nichols,  as  trustees.  The  bonds  were  not  paid 
at  maturity.  Johnson  brought  suit  in  the  su- 
perior court  of  New  London  county,  Connecti- 
cut, by  a  petition,  praying  that  the  mortgage 
be  foreclosed  and  sale  ordered  of  the  stock. 
There  was  a  decree  for  the  defendant  in  error 
in  the  superior  court  from  which  the  company 
alone  appealed  to  the  supreme  court,  by  whom 
the  decree  below  was  aihrmed.  The  defendant 
brought  the  case  here  by  writ  of  error. 

The  plaintiff  below,  now  defendant  in  error, 
moves  to  dismiss  the  writ  on  the  ^ound  that 
Huntington  and  Nichols  are  not  joined  with 
the  Norwich  &  Worcester  Railroad  Company, 
as  plaintiffs.  The  record  shows  that  Hunting- 
tou  and  Nichols  were  summoned  in  the  original 
suit,  and  that  the  decree  of  the  superior  court 
was  against  them  as  trustees,  as  well  as 
against  the  railroad  company  as  mortgagor. 
But  they  had  no  interest  in  the  controversy, 
and  did  not  appeal  to  the  supreme  court.  The 
only  party  to  the  decree  of  that  court  was  the 
railroad  company,  and  it  is  the  decree  of  that 
court  which  the  writ  of  error  seeks  to  review. 
It  was  therefore  properly  brought  in  the  name 
of  the  railroad  company  alone. 

The  motion  to  dismiss  must  he  denied. 


In  a  suit  against  a  railroad  company  and  tms- 
tees  of  a  mortgage  given  by  it,  brought  oy  a  holder 
•f  bonds  secured  thereby,  to  foreclose  the  mort- 


THE  DUBUQUE  &  SIOUX  CITY  RAILROAD 
COMPANY  and  The  Dlinois  Central  Rail- 
road Company,  Plffs.  in  Err. 

V. 

BLFRED  W.  RICHMOND  et  al. 

(See  S.  C.  15  Wall.  3-7.) 

Jurisdiction  over  state  judgments. 

Where  the  record  shows  that  the  plaintiffs  in  er- 
ror claimed  In  the  state  court  that  contracts  made 
with  the  defendants  In  error  had  been  rendered 
void  and  of  no  force  snd  effect  by  provisions  of  the 
Constitution  of  the  United  States,  and  of  certain 
aqts  of  Congress,  and  that  the  decision  of  the  su- 
preme court  of  the  state  denied  this  claim,  tnis 
court  has  Jurisdiction  of  the  case. 

[No.  452.] 
Submitted  Jan.  17, 187S.  Decided  Jan.  27, 1873. 


m 


'SoTB.—ylurisdiction  of  U.  8.  Supreme  Court 
where  a  Federal  guention  arises,  or  where  is  drawn 
in  question,  statute,  treaty  or  Constitution  of  U.  8. 
— see  note  to  Matthews  v.  Zane,  2  L.  ed.  U.  S. 
654;  note  to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
f  the  railroad  company  may  alone  appeal,  as    and  note  to  Williams  v.  Norris,  6  L.  ed.  U.  S.  571. 
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Mabshall  v.  Matob,  etc.,  of  Vicksbubo. 
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Sumner  T.  PatDell,  2  Mer.  30,  1  Turn,  k  R.  423 ; 
Weaver  v.  Bhryock,  6  Serg.  &  R.  262 ;  Hunt  v. 
R4>u8manier,  8  Wheat.  212,  213,  1  Pet.  16; 
Pecker  v.  Julius,  2  Browne  (Pa.)  33,  34;  Ear- 
rUon  ▼.  Field,  2  Wash.  136;  Kennedy  ▼.  Car- 
penter, 2  Whart  361;  Other  v.  Iveaon,  3  Drew. 
177;  Jones  v.  JBeocA,  2  De  Gex,  McN.  &  O.  886; 
Wilmer  ▼.  Vurrey,  2  De  Gex  &  Sm.  347 ;  Waters 
T.  /2ttoy,  2  Har.  ^  G.  311 ;  Dorsey  v.  Dorsey,  2 
Har.  &  J.  480,  note ;  Bradley  t.  BiirwtfU,  3  Den. 
65;  Mr.  Cooper's  Note  to  Justinian's  Institutes, 
p.  462,  and  cases  there  cited,  Richardsork  v.  Ear- 
ten,  6  Beav.  185;  Wilkinson  v.  Henderson,  1 
Myl.  k  K.  582 ;  Rawstone  v.  Parr,  3  Rus.  539. 
The  authority  of  the  decisions  on  this  sub- 
145*]  ject  we  do  not  'understand  the  appel- 
IsDt  as  questioning  in  a  proper  case;  but  he 
insists  they  are  not  applicable  here. 

His  position  is,  that  a  statutory  obligation 
like  the  bond  in  question  is  different  in  princi- 
ple, and  should  be  interpreted  differently  from 
a  contract  made  by  private '  parties  between 
themselTes,  as  the  obligees  in  such  a  bond  can- 
not direct  the  form   it  shall   take,  nor   elect 
whether  to  aceept  or  refuse  it.    The  bond,  which 
is  the  foundation  of  this  suit,  was  given  in  1846, 
under  the  order  of  the  court  of  chancery  of  New 
York,  to  stay  the  proceedings  in  an  action  at 
law  then  pending  in  the  superior  court  of  the 
fitf,  and  it  is  arfued,  as  the  statute  does  not 
require  bonds  of  uiis  character  to  be  "joint  and 
several,"  in  legal  intendment  they  must  be  joint 
in  form,  and  all  the  obligors,  therefore,  should 
be  r^arded  as  principals.     It  is  undoubtedly 
true,  as  words  of  severalty  are  not  employed, 
that  a  joint  bond  is  a  compliance  with  the  law, 
bat  it  by  no  means  follows  that  a  joint  and  sev- 
eral obligation  is  not  an  equal  compliance  with 
its  terms.     It  is  certainly  not  forbidden,  and 
ts  the  statute  is  silent  on  the  subject  the  fair 
intendment  is  that  either  was  authorized,  and 
that  the  court  had  the  right  to  direct  which 
should  be  given.    If  this  be  so,  then  it  cannot 
properly  be  said  that  the  party  enjoined  had  no 
roiee  in  the  nature  or  sumciency  of  the  security 
to  be  taken,  for  the  discretion  of  the  chancellor 
was,  necessarily,  to  be  exercised  in  relation  to 
both  these  matters,  if  his  attention  was  direct- 
ed to  them,  after  both  sides  were  heard.    It  is 
quite  apparent,  if  this  discretion  had  been  in- 
voked, that  the  instrument  of  security  might 
have  been  different ;  and  equally  apparent  that 
LaFarge,  in  case  this  had  been  done,  might  have 
been  unwilling  to  assume  the  additional  risks 
whidi  a  separate  liability  imposed  on  him.  We 
must  suppose,  in  the  absence  of  any  evidence  on 
the  subject,  that  he  knew  the  legal  differences 
between  the  different  kinds  of  obligations,  and 
became  bound  in  the  way  he  did  because  a  joint 
liability  was  more  advantageous  to  him.  If  this 
was  his  intention,  it  would  be  manifestly  im- 
just  for  a  court  of  equity,  after  the  legal  status 
was  fixed  by  his  death,  to  change  the  nature  of 
146*]  the  obli^tion  which  *he  executed  in  or- 
der to  charge  his  estate.    In  the  cases  in  which 
equity  has  treated  the  obligation  as  joint  and 
several,  although  in  form  joint,  the  surety  par- 
ticipaied  in  the  consideration.  In  this  case  La- 
Farge  had  no  pecuniary  interest  in  the  litiga- 
tkm  which  was  enjoined,  and  derived  no  per- 
aenal  benefit  from  the  instrument  of  writing 
wliieh  he  signed  and,  therefore,  no  good  reason 
eaoL  be  furnished  why  his  standing  in  a  court  of 


ec^uity  is  not  as  favorable  as  if  he  were  surety, 
without  advantage  to  himself,  in  the  borrowing 
of  money.  In  neither  case  is  there  any  obliga- 
tion to  pay  independent  of  the  covenant.  In 
the  one  there  is  a  liability  for  a  debt;  in  the 
other,  for  a  result  in  an  action  at  law.  Both  are 
cases  of  contract,  for,  indeed,  suretyship  can  ex- 
ist in  no  other  way ;  and  we  know  of  no  princi- 
ple of  equity  by  which  a  contract  of  indemnity 
IS  to  be  construed  so  as  to  charge  an  estate,  and 
an  engagement  to  pay  money  to  receive  a  con- 
trary construction.  The  equities  in  both  are 
clearly  equal,  and  as  the  estate  of  La  Farge  is 
not  liable  at  law,  it  will  not  be  held  liable  in 
equity. 

The  demurrer  to  the  hiU  was,  therefore,  prop- 
erly sustained,  and  the  decree  is  accordingly  af' 
firmed. 

CHARLES  K.  MARSHALL,  Appt., 

V, 

THE  MAYOR  AND  COUNCIL  OF  THE  CITY 
OF  VICKSBURO. 

(See   S.    C.    15    Wall.    146-151.) 

Forfeiture  not  enforceable  in  equity — demurrer 
— suspension  of  rights  6y  war — reversion  of 
wharf — extension  of  rights. 

1.  Ek]ulty  never,  under  any  circumstances,  lends 
Its  aid  to  enforce  a  forfeiture  or  penalty,  nor  any- 
thing In  the  nature  of  either. 

2.  It  Is  an  efror  to  sustain  a  demurrer  In  part. 
Where  there  is  a  single  demurrer,  it  must  be  wholly 
sustained  or  overruled. 

8.  Such  error  may  be  waived  bv  both  parties ;  by 
the  complainant,  by  amendment  to  bis  bill,  and  by 
the  defendant  by  answering. 

4.  Where,  by  an  agreement  with  a  city,  one  had 
the  right  to  wharfage  for  ten  years,  and  if  such 
right  was  suspended  for  any  period  by  the  Inter- 
vention  of  third  parties,  the  time  of  such  suspen- 
■ion  was  to  be  added  to  the  term,  and  at  the  ezplr- 
atlon  of  the  term  he  voluntarily  surrendered  his 
right  to  the  city,  he  has  no  claim  against  it  for  a 
diminution  of  his  wharf  charges  by  reason  of  the 

5.'  Where  the  agreement  provided  that,  in  case 
the  right  to  collect  wharfage  or  rents  be  interrupt- 
od  or  defeated  permanently  the  property  was  to  re> 
vert  to  the  grantor,  a  reduction  of  wharf  charges 
by  the  citv,  procured  by  him,  or  a  city  wharfage 
cnarge  will  not  work  such  forfeiture. 

6.  He  is  not  entitled  to  the  Income  which  he  would 
have  received  during  the  extension  of  his  term  of 
ten  years,  if  It  had  been  extended  at  its  close  for 
the  length  of  time  the  quarantines  subsisted,  where 
the  quaranHnes  were  established  with  his  consent 

[No.  II.] 
Argued  Dec,  5,  1872.    Decided  Jan.  f  7,  ISIS. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Mississippi. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  for  the  forfeiture  of 
certain  property,  and  for  compensation  for  cer- 
tain damages.  Judgment  having  been  given  in 
favor  of  the  complainant  for  a  part  only  of 
the  relief  demanded,  he  took  an  appeal  to  this 
court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  P.  Phillipa,  B.  M.  Oorwine  and 
W.  Yerger,  for  appellant. 

Messrs.  J.  M.  Carlisle,  J.  D.  MoPl&eraoii, 
H.  F.  Simrall  and  W,  P.  Harris,  for  appellee. 

Mr.  Justice  Bwajmo  delivered  the  opinion 

of  the  court: 
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BUPBEME  COUBT  OF  THE  UNITED  STATES. 


Dec.  Ter^, 


The  language  of  the  statute  is:  The  party 
applying  therefor  shall  execute  a  bond  with  one 
or  more  sufficient  sureties.  When  the  law  re- 
quireis  a  bond  to  be  given,  and  does  not  employ 
words  of  severalty,  the  fair  intendment,  if  not 
the  necessary  one,  is  that  a  joint  obligation 
in  form  is  intended,  but  it  does  not  follow  in 
such  case  that  the  law  intends  or  contemplates 
that  the  accident  of  the  death  of  the  sureties 
shall  deprive  the  obligees  of  security  which  the 
bond  was  intended  to  afford. 

The  intention  of  the  law  was  that  the  prop- 
erty of  the  principal  and  of  the  surety  should 
stand  charged  with  the  liability  assumed  in 
favor  of  the  plaintiffs,  and  so  the  law  should  be 
construed. 

Messrs,  T.  J,  Glover,  F,  U,  Dykers,  Cl*arles 
0*C<mor,  and  Francis  Kernaii,  for  appel- 
lees: 

The  bond  not  being  several,  but  being  joint 
only,  the  plaintiffs  cannot  recover  uiereon 
against  La  Farge's  executor. 

The  right  of  action  at  law  a^inst  La  Farge's 
estate  was  extinguished  by  his  death  in  1868, 
in  the  lifetime  of  his  co-obligor. 

1.  This  has  long  been  settled  law. 

Towers  v.  Moore,  2  Vem.  99,  1  Eq.  Cas.  Ab. 
93,  K.  PI.  1,  1739,  per  Ld.  Hardwick;  Simpson 
V.  Vaughan,  2  Atk.  32. 

2.  The  plaintiff  himself  alleges  this  rule  of 
law,  and  bases  this  bill  in  equity  upon  it. 
Otherwise  his  remedy  would  be  at  law;  and  the 
bill  should  be  dismissed  on  that  groimd  for 
want  of  jurisdiction. 

Thompson  v.  Railroad  Co,  6  Wall.  134,  137, 
18  L.  ed.  765,  767 ;  United  JStates  v.  PHce,  9 
How.  93,  per  curiam. 

When  a  security  or  assurance,  such  as  a 
joint  bond  or  promissory  note,  is  given  by  way 
of  insuring  to  a  party  his  just  dues  upon  some 
dealing  had  between  him  and  the  obligors  or 

Sromisors,  and  some  subsequent  event,  such  as 
eath,  extinguishes  or  impedes  the  right  of 
action  at  law,  equity,  under  the  head  of  relief 
against  accident,  will  supply  a  remedy.  In  so 
doing,  equity  acts  upon  the  ground  that  pay- 
ment of  the  money  due  upon  the  dealing  had  is 
a  moral  duty  and  is  binding  in  conscience.  The 
instrument  of  assurance  is  regarded  as  a  mere 
incident,  and  as  not  being  the  substance  of 
the  transaction.  • 

Richardson  v.  Eortony  6  Beav.  185,  186; 
Oarpenter  v.  Prevoost,  2  Sandf.  537,  and  cases 
cited;  Hunt  v.  Rousmanier,  8  Wheat.  212,  per 
Marshall,  Ch.  J.;  Sumner  ▼.  Powell,  2  Meriv. 
35,  36. 

In  the  language  of  Sir  William  Grant,  in 
Sumner  v.  Powell,  2  Meriv.  36:  "When  the  ob- 
ligation exists  only  by  virtue  of  the  covenant, 
its  extent  can  be  measured  only  by  the  words 
in  which  it  is  conceived."  This  qualification 
or  distinction  is  firmly  established. 

See  cases,  supra,  Simpson  v.  Field,  2  Cas.  in 
Ch.  22;  Sumner  v.  Powell,  2  Meriv.  29,  Story, 
Eq.  Jur.  §S  162,  164;  Weaver  v.  Shryock,  6 
Serg.  &  R.  262;  V,  S,  ▼.  Price,  9  How.  83,  92; 
Hunt  V.  Rousmanier,  per  Marshall,  Ch.  J.  8 
Wheat.  212;  Hunt  v.  Rousmaniere,  1  Pet.  16; 
Pecker  v.  Julius,  2  Bro.  (Pa.)  33,  34;  Harri- 
son v.  Field,  2  Wash.  (Va.)  136;  Kennedy  v. 
Carpenter,  2  Whart.  361;  Other  v.  tveson,  3 
Drew.  177;  Jones  ▼.  Beech,  2  De  Gex,  McN. 
k  O.  886;  Wilmer  ▼.  Currey,  2  De  Gex  &  S. 
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347;  Waters  v.  Riley,  2  Harr.  &  G.  311;  Dor- 
sey  V.  Dorsey,  2  Har.  &  J.  480,  n.;  Bradley  v. 
Burwell,  3  Den.  65;  Mr.  Cooper's  Note  to  Jus- 
tinian's Institutes,  p.  462,  and  cases  there  cited. 

Pre-existing  debts  of  every  kind,  although 
secured  by  a  joint  obligation,  are  regarded  in 
equity  as  several;  and,  consequently,  when,  by 
the  death  of  one  of  the  debtors,  the  remedy 
against  his  estate  is  extinguished  at  law, 
equity  will  relieve  the  creditor.  But  whenever, 
as  in  the  case  of  a  surety  in  the  joint  obliga- 
tion, there  is  no  such  pre-existing  liability,  the 
creditor  cannot  have  relief  in  equity  against 
the  estate  of  the  surety  who  has  predeceased 
his  principal  and  co-obligor,  without  averring 
and  proving  an  actual  mistake. 

Story,  iS.  Jur.  $  164;  Wilkinson  y.  Hen- 
derson, 1  Myl.  &  K.  682;  Rawstone  v.  Parr,  3 
Russ.  639;  Jones  v.  Beech,  2  De  Gex,  McN.  & 
G.  886;  Other  v.  Iveson,  3  Drew.  177. 

Mr.  Justice  DaTls  delivered  the  opinion  of 
the  court: 

It  is  very  clear  that  the  estate  of  La  Farge  is 
discharged  at  law  from  the  payment  of  the  ob- 
ligation in  controversy,  on  the  familiar  prin- 
ciple that  if  one  of  two  joint  obligors  die  the 
debt  is  extinguished  against  his  representative, 
and  the  surviving  obligor  is  alone  chargeable. 
It  is  equally  clear  that  in  this  class  of  cases, 
where  the  remedy  at  law  is  gone,  as  a  general 
rule  a  court  of  equity  will  not  afiford  relief, 
for  it  is  not  a  principle  of  equity  that  every 
joint  covenant  shall  be  treated  as  if  it  were 
joint  and  several.  The  court  will  not  vary  the 
legal  effect  of  the  instrument  by  making  it  sev- 
eral as  well  as  joint,  unless  it  can  see,  either 
by  independent  testimony  or  from  the  nature 
of  the  transaction  itself,  *that  the  par-  [*144 
ties  concerned  intended  to  create  a  separate  as 
well  as  joint  liability.  If,  through  nraud,  ig- 
norance, or  mistake,  the  joint  obligation  does 
not  express  the  meaning  of  the  parties,  it  will 
be  reformed  so  as  to  conform  to  it.  This  has 
been  done  where  there  is  a  previous  equity 
which  gives  the  obligee  the  right  to  a  several 
indemnity  from  each  of  the  obligors,  as  in  the 
case  of  money  loaned  to  both  of  them.  There  a 
court  of  equity  will  enforce  the  obligation 
against  the  representatives  of  the  deceased 
obligor,  although  the  bond  be  joint  and  not 
several,  on  the  ground  that  the  lending  to  both 
creates  a  moral  obligation  in  both  to  pay,  and 
that  the  reasonable  presumption  is  the  parties 
intended  their  contract  to  be  joint  and  several, 
but  through  fraud,  ignorance,  mistake,  or  want 
of  skill  failed  to  accomplish  their  object.  This 
presumption  is  never  indulged  in  the  case  of  a 
mere  surety,  whose  duty  is  measured  alone  by 
the  legal  force  of  the  bond,  and  who  is  under 
no  moral  obligation  whatever  to  pay  the  obligee, 
independent  of  his  covenant,  and  consequently 
there  is  nothing  on  which  to  found  an  equity 
for  the  interposition  of  a  court  of  chancery. 
If  the  surety  should  die  before  his  principal, 
his  representatives  cannot  be  sued  at  law;  nor 
will  they  be  charged  in  equity.  These  general 
doctrines  on  this  subject  were  presented  at 
large  in  this  court  in  the  case  of  The  United 
States  V.  Price,  9  How.  90,  anA  they  are  sus- 
tained by  the  text  writers  and  books  of  reports 
in  this  country  and  England.  Story,  Eq.  J., 
sees.  162-164;  Simpson  v.  Field,  2  Ch.  Cas.  22; 
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f.Powdl,  2  Mer.  30,  1  Turn.  &  R.  423; 

I«VT.  Skryock,  6  Serg.  ft  R.  262;  Hunf  v. 
ttfMPter,  8  Wheat.  212,  213,  1  Pet.  16; 
.«««rT./ia*itf,  2  Browne  (Pa.)  33,  34;  Har- 
•m  T.  ^icM,  2  Wash.  136 ;  Kennedy  T.  Car- 
n.'ir,2  Whart  361;  Other  v.  Ive9<m,  3  Drew. 

".  /fM  T.  Beach,  2  De  Gex,  McN.  &  G.  886 ; 

•  -•If  T.  Cwrey,  2  De  Gex  &  Sm.  347 ;  Waters 
t  bicy,  2  Har.  &  G.  311 ;  Dorsey  v.  Doraey,  2 
':ir.  i  J.  490,  note ;  Bradley  v.  BuruTeU,  3  Den. 
u.  Mr.  Cooper's  Note  to  Justinian's  Institutes, 
:.4e,uid  euM  there  cited,  Richardean  v.  Hor- 

1. 1  BetT.  185 ;  Wilkinson  v.  Henderson,  1 
IhiftR.  582;  Rawstone  v.  Parr,  3  Rus.  539. 

IVMtbori^  of  the  decisions  on  this  sub- 
14S*]  jeet  we  do  not  ^understand  the  appel- 
j:t  a  qoettioning  in  a  proper  case ;  but  he 
M4i  iiey  are  not  applicable  here. 

Hii  positioa  is,  that  a  statutory  obligation 

^tkebond  in  question  is  different  in  princi- 
>.  od  BboaM  be  interpreted  differently  from 
t  maut  made  by  private  ~  parties  between 
^^wha,  as  the  obligees  in  such  a  bond  can- 
u.  drcct  the  form  it  shall  take,  nor  elect 
rMkr  to  leeept  or  refuse  it.  The  bond,  which 
^tie  fnndation  of  this  suit,  was  given  in  1846, 
ziB  the  order  of  the  court  of  chimcery  of  New 
'<i  to  itay  the  proceedings  in  an  action  at 
iv  thei  pending  in  the  superior  court  of  the 
t:t,  ad  It  is  arsued,  as  the  statute  does  not 
'^mboeds  of  uiis  character  to  be  ''joint  and 
'vnl,"|]i  legal  intendment  they  must  be  joint 
ifam,  tad  all  the  obligors,  therefore,  should 
vRgirded  as  principals.  It  is  imdoubtedly 
:%  II  words  of  severalty  are  not  employed, 
'^1  joiBt  bond  is  a  compliance  with  the  law, 
^  it  ^  BO  means  follows  that  a  joint  and  sev- 
ol  lUigation  is  not  an  equal  compliance  with 
atcnm.  It  is  certainly  not  forbidden,  and 
■  tW  ikatnte  is  silent  on  the  subject  the  fair 
stadneit  is  that  either  was  authorized,  and 
'^  tke  eoart  had  the  right  to  direct  which 
■A«id  be  given.  If  this  be  so,  then  it  cannot 
inpffij  be  said  that  the  party  enjoined  had  no 
*9sii  the  nature  or  sufficiency  of  the  security 
kWtikea,  for  the  discretion  of  the  chancellor 
*i^  Meeanrily,  to  be  exercised  in  relation  to 
^  tbeie  matters,  if  his  attention  was  direct- 
<  ti  them,  after  both  sides  were  heard.  It  is 
^  lyparent,  if  this  discretion  had  been  in- 
'^  that  the  instrument  of  security  might 
ft  been  different ;  and  equally  apparent  that 
'•*f*ffj  in  ease  this  had  been  done,  might  have 
xa  nwilling  to  assume  the  additional  risks 
*tieb  i  separate  liability  imposed  on  him.  We 
mt  mppoee,  in  the  absence  of  any  evidence  on 
'^  vi^ject,  that  he  knew  the  legal  differences 
^tveei  the  different  kinds  of  obligations,  and 
fBse  bonod  in  the  way  he  did  beoiuse  a  joint 
^■^>%  wu  more  advantageous  to  him.  If  this 
*v  bii  intention,  it  would  be  manifestly  im- 
.■t  for  i  eourt  of  equity,  after  the  legal  status 
*»  ixed  \fj  his  death,  to  change  the  nature  of 
1^]  tiie  obligaticm  which  *he  executed  in  or- 
^  to  charge  his  estate.  In  the  cases  in  which 
^f^  bu  treated  the  obligation  as  joint  and 
*^nl,  tltbongh  in  form  joint,  the  surety  par- 
'^°9>^  in  the  consideration.  In  this  case  La- 
^>^  bad  no  pecuniary  interest  in  the  litiga- 
^  vbidi  was  enjoined,  and  derived  no  per- 
*^il  bcMflt  from  the  instrument  of  writing 
*^  be  signed  and,  therefore,  no  good  reason 
«>he  fsmislied  why  hia  standing  in  a  court  of 


ec^uity  is  not  as  favorable  as  if  he  were  surety, 
without  advantage  to  himself,  in  the  borrowing 
of  money.  In  neither  case  is  there  any  obliga- 
tion to  pay  independent  of  the  covenant.  In 
the  one  there  is  a  liability  for  a  debt;  in  the 
other,  for  a  result  in  an  action  at  law.  Both  are 
cases  of  contract,  for,  indeed,  suretyship  can  ex- 
ist in  no  other  way ;  and  we  know  of  no  princi- 
ple of  equity  by  which  a  contract  of  indemnity 
IS  to  be  construed  so  as  to  charge  an  estate,  ana 
an  engagement  to  pay  money  to  receive  a  con- 
trary construction.  The  equities  in  both  are 
clearly  equal,  and  as  the  estate  of  La  Farge  is 
not  liable  at  law,  it  will  not  be  held  liable  in 
equity. 

The  demurrer  to  the  biU  teas,  therefore,  prop- 
erly sustained,  and  the  decree  is  accordingly  af' 
firmed, 

CHARLES  K.  MARSHALL,  Appt., 

V, 

THE  MAYOR  AND  COUNCIL  OF  THE  CITY 
OF  VICKSBURG. 

(See   8.    C.    15    Wall.    146-151.) 

Forfeiture  not  enforceable  in  equity — demurrer 
— suspension  of  rights  hy  war — reversion  of 
wharf — extension  of  rights. 

1.  Ek]ulty  never,  under  any  circumstances,  lends 
Its  aid  to  enforce  a  forfeiture  or  penalty,  nor  any- 
thing in  the  nature  of  either. 

2.  It  is  an  efror  to  sustain  a  demurrer  in  part. 
Where  there  is  a  single  demurrer,  it  must  be  wholly 
sustained  or  overruled. 

3.  Such  error  may  be  waived  by  both  parties ;  by 
the  complainant,  by  amendment  to  bis  bill,  and  by 
the  defendant  by  answering. 

4.  Where,  by  an  agreement  with  a  city,  one  bad 
the  right  to  wharfage  for  ten  years,  and  if  such 
right  was  suspended  for  any  period  by  the  inter- 
Tention  of  third  parties,  the  time  of  such  suspen- 
sion was  to  be  added  to  the  term,  and  at  the  expir- 
ation of  the  term  he  voluntarily  surrendered  his 
right  to  the  city,  he  has  no  claim  against  it  for  a 
diminution  of  his  wharf  charges  by  reason  of  the 
war. 

5.  Where  the  agreement  provided  that.  In  case 
the  right  to  collect  wharfage  or  rents  be  interrupt- 
ed or  defeated  permanently  the  property  was  to  re- 
vert to  the  grantor,  a  reduction  of  wharf  charges 
by  the  city,  procured  by  him,  or  a  city  wharfage 
cnarge  will  not  work  such  forfeiture. 

6.  He  is  not  entitled  to  the  income  which  he  would 
have  receiyed  during  the  extension  of  his  term  of 
ten  years,  if  It  had  oeen  extended  at  Its  close  for 
the  length  of  time  the  quarantines  subsisted,  where 
the  quarantines  were  established  with  his  consent 

[No.  11.] 
Argued  Dec.  5,  1872.    Decided  Jan.  27,  187S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Mississippi. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  for  the  forfeiture  of 
certain  property,  and  for  compensation  for  cer- 
tain damages.  Judgment  having  been  given  in 
favor  of  the  complainant  for  a  part  only  of 
the  relief  demanded,  he  took  an  appeal  to  this 
court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  P.  PldlUps,  B.  M.  Cerwine  and 
W.  Yerger,  for  appellant. 

Messrs.  J.  M.  Carlisle,  J.  D.  MoPhersoii, 
H.  F.  SimraU  and  W.  P.  Harris,  for  appellee. 


Mr.  Justice  8w 
of  the  court: 


delivered  the  opinion 
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SupBeme  Coubt  of  the  United  States, 


Dec.  Tebe, 


ThiB  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Mississippi. 

On  the  21st  of  November,  1851,  the  parties 
mutually  executed  an  indenture,  whereby  Mar- 
shall conveyed  to  the  city  certain  real  estate 
therein  described  and  the  city  released  to  him 
certain  other  real  estate  also  therein  described. 
The  premises  conveyed  to  the  city  embraced 
the  city  landinff  for  steamers  and  other  water- 
craft  on  the  Mississippi  river.  It  was  stipu- 
lated that  Marshall  should  receive  all  the 
wharfages  and  rents  accruing  from  the  prem- 
ises conveyed  by  him  from  the  date  of  the  in- 
strument, and  for  the  term  of  ten  years,  to 
commence  three  months  after  the  removal  of  a 
wharf-boat  known  as  The  Gov.  Jones. 

The  wharfages  collected  from  steamers  were 
to  be  accordiiuf  to  the  rates  specified  in  a  lease 
from  Marshall  to  Thomas  Porterfield,  and 
those  from  all  other  water-craft  were  to  be 
such  as  should  be  fixed  by  the  mayor  and  coun- 
cil of  the  city.  The  latter  were  not  to  be  less 
than  was  then  customary. 
148*]  "The  city  reserved  the  right  to  levy 
such  tax  on  goods,  wares  and  merchandise 
coming  to  the  landing  as  the  mayor  and  council 
might  deem  proper.  The  indenture  contained 
also  the  following  clauses,  which  lie  at  the 
foundation  of  this  litigation,  and  must  con- 
trol the  rights  of  the  parties. 

"It  is  expressly  agreed  by  the*  parties  hereto, 
that  if  the  right  to  collect  wharfage  be  sus- 
pended for  any  period  by  the  intervention  of 
third  parties,  the  time  of  such  suspension  shall 
be  added  to  the  said  term  of  ten  years,  it  be- 
ing the  intention  of  these  parties  that  the  said 
Marshall,  his  representatives  and  assigns,  shall 
actually  receive  the  rents  and  wharfages  accru- 
ing in  ten  years  altogether,  and  no  more. 

"And  in  case  the  right  to  collect  wharfage  or 
rents  shall  be  interrupted  or  defeated  perma- 
nently, through  the  instrumentality  or  with 
the  aid  of  the  said  mayor  and  council  of  the 
city  of  Vicksburg,  all  the  property  above  con- 
veyed by  said  Marshall  and  wife  shall  immedi- 
ately revert  to  him,  his  heirs  and  assigns,  and 
be  as  fully  and  absolutely  his  as  if  this  deed 
had  never  been  executed." 

As  filed,  the  bill  asked  for  an  enforcement  of 
the  forfeiture  provided  for.  It  alleges  that  the 
enjoyment  of  Marshall's  wharf  rights  were  in- 
terrupted by  quarantines  established  by  the 
city  in  the  years  1853,  1854,  1855  and  1858, 
which  subsisted  for  periods,  amounting  in  the 
aggregate  to  about  ten  months,  and  claims  that 
his  term  of  ten  years  should  be  elongated  to 
that  extent.  It  claims  also,  under  these  clauses, 
compensation  for  the  interruption  of  the  navi- 
gation of  the  river  to  his  injury  bj'  the  civil 
war,  and  for  several  alleged  breaclies  by  the 
city  of  the  agreement. 

The  city  demurred.  The  court  sustained  the 
demurrer  so  far  as  it  related  to  the  forfeiture, 
and  overruled  it  as  to  the  residue  of  the  bill. 
The  complainant  amended  the  bill  in  conform- 
ity to  the  opinion  of  the  court.  The  defendant 
answered,  and  testimony  was  taken  on  both 
sides.  The  court  decreed  in  favor  of  the  com- 
plainant for  the  sum  of  $7,600.67.  The  com- 
plainant thereupon  appealed  to  this  court.  No 
appeal  was  taken  by  the  city. 

149*]  *The  court  was  right  in  the  view 
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which  it  took  of  the  prayer  for  a  decree  of  for 
feiture.  E(juity  never,  under  any  circumstanoo, 
lends  its  aid  to  enforce  a  forfeiture  or  peniltj, 
or  an3rthing  in  the  nature  of  either.  Lipingiti% 
V.  Tompkin8,  4  Johns.  Ch.  415;  2  Story,  Eq.  i 
1319.  Nevertheless  it  was  an  error  to  sustain 
the  demurrer  in  part.  That  cannot  be  done. 
Where  there  is  a  single  demurrer,  it  must  be 
wholly  sustained  or  overruled.  Danielle,  Ch. 
Pr.  583,  584.  But  the  defendant  not  having 
appealed,  is  foreclosed  from  making  the  objec- 
tion, and  indeed  it  was  conclusively  waived  by 
both  parties-r-by  the  complainant,  by  the  ame&d- 
ment  which  he  made  to  his  bill ;  and  by  the  de- 
fendant, by  answering.  The  question  of  forfeit- 
ure is  therefore,  withdrawn  from  the  case. 

The  first  of  the  clauses  relates  to  the  acts  of 
third  persons.  Under  this  clause,  the  only  daim 
asserted  is  one  growing  out  of  the  diminution 
of  wharf  charges  accruing  to  Marshall  by  rea- 
son of  the  war.  The  language  of  the  clause  is,  "it  1 
the  right  to  collect  wharfage  is  suspended  lot  ' 
any  period,"  etc.  He  was  allowed  to  ooUeet 
the  wharfages  as  long  as  he  claimed  the  right 
to  do  so ;  and  then  voluntarily  delivered  up  the 

Sossession  of  the  landing  according  to  an  un- 
erstanding  between  him  and  the  city  author- 
ities. This  is  proved  by  the  testimony  of  lind- 
say  and  Auter.    Rec.  pp.  116,  125. 

Auter,  who  called  upon  him  as  ehairman  of 
the  landing  committee  of  the  city  council,  says: 

"He  told  me  that  his  term  had  expir^,  and 
that  he  had  no  more  to  do  with  the  landing." 
"He  surrendered  the  landing  to  me  as  chair- 
man of  the  landing  committee."  "Mr.  Marsh- 
all told  me  the  city  had  imposed  a  hospital  tsx 
from  flat-boats,  amounting  to  about  $1,800. 
This  he  claimed  rightfully  belonged  to  him, 
and  this  was  all  he  did  claim." 

Lindsay  was  the  mayor.    He  says: 

"Marshall  made  the  surrender  in  writing." 
"I  took  the  floor  (at  a  meeting  of  the  council) 
and  stated  to  the  board,  that  in  all  the  contro- 
versies I  had  held  with  Mr.  Marshall,  he  had 
said  he  *would,  at  the  end  of  three  [*160 
months*  extension  (making  the  contract  ten 
years  and  three  months) ,  make  a  peaceable  and 
quiet  surrender  to  the  city,  which  he  did  do." 

The  breaking  out  of  the  war  in  1861,  neces- 
sarily interrupted  the  navigation  of  the  Missis- 
sippi from  the  states  not  in  rebellion.  But  the 
complainant's  right  to  collect  was  in  nowise 
suspended.  He  suflfcred  from  the  war  as  others 
did,  but  his  contract  secured  him  no  indenomty 
and  a  court  of  equity  can  give  him  noae. 

The  second  clause  relates  to  the  acts  of  the 
city.  It  declares  that  "in  case  the  right  to  col- 
lect wharfage  or  rents  be  interrupted  or  de- 
feated permanently,*'  etc.  Under  this  clause 
three  claims  have  been  pressed  upon  our  atten- 
tion. 

It  was  insisted  that  the  city,  by  her  ordi- 
nance of  February  7,  1852,  reduced  the  wharf- 
age for  steamers  from  $5  per  trip  to  S3  per 
week,  in  violation  of  the  contract  with  the 
complainant,  and  largely  to  his  injury.  This 
is  a  grave  imputation,  and  if  established,  would 
certainly  entitle  him  to  compensation.  But  the 
evidence  shows,  that  he  drew  up  the  ordinance 
himself,  and  urged  its  adoption  upon  the  coun- 
cil ;  that  the  city  had  no  interest  in  the  matter. 
and  that  the  council  passed  it  only  by  reason  oi 
his  urgency,  and  because  he  thought  the  chanipe 
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would  be  beneficial  to  him.  See  the  testimony 
of  Donovan,  Rec.  p.  150;  and  of  Arthur,  p.  139. 
Volenti  non  fit  injuria. 

It  is  alleged  that  under  the  ordinance  of 
June  7,  1852,  the  city  made  a  wharfage  charge 
of  $1  each  upon  all  water  crafts  other  than 
steamers,  touching  at  the  landing.  Upon  look- 
ing into  the  ordinance  we  find  it  too  clear  to 
admit  of  doubt  or  require  discussion  that  this 
charge  was  a  tax,  such  as  the  city  had  resert^ed 
the  riglit  to  impose,  and  not  a  wharfage  charge 
falling  within  the  category  of  those  which  be- 
longed to  the  complainant.  At  the  same  time 
that  this  tax  was  exacted,  Marshall  was  collect- 
ing an  additional  $2  from  each  of  the  vessels, 
upon  which  it  was  imposed.  With  this  the  city 
in  nowise  interfered,  and  there  is  no  complaint 
cm  that  subject. 

Lastly,  it  is  claimed  that  the  complainant  is 
151*]  entitled  to  the  *  income  which  he  would 
have  received  during  the  extension  of  his  term 
of  ten  years,  if  it  had  been  extended  at  its  close 
for  the  length  of  time  the  quarantines  subsist- 
ed. The  quarantines  affected  only  boats  coming 
up  the  river,  and  only  such  of  those  as  had  cases 
ox  fever  on  board.  The  quarantines  were  estab- 
lished with  the  consent  of  the  complainant.  He 
admits  this,  but  says,  that  although  he  then 
made  no  such  claim,  he  expected  his  term  to  be 
extended  accordingly.    He  knew  all  about  the 

rrantines  when  the  extension  which  he  asked 
was  conceded  to  him,  and  when  he  yielded 
up  the  possession,  saying  he  was  done  with  the 
landing,  and  claimed  only  the  proceeds  of  the 
tax  of  $1,  which  we  have  already  considered. 
His  right  to  collect  wharfages  was  neither  "in- 
terrupted or  defeated  permanently,"  nor,  in- 
deed, gainsaid  or  questioned  by  the  city. 

The  claim  is  neither  within  the  letter,  mean- 
ing, nor  equity  of  the  contract,  and  must  be 
denied.  It  appears  that  Marshall  made  two 
loans  from  the  city  to  remove  incumbrances — 
one  of  $1,000.  The  amount  of  the  other  is  not 
shown.  Neither  of  these  loans  has  been  repaid. 
There  is  no  report  of  a  master  in  the  record. 
The  decree  is  very  brief.  The  record  furnishes 
no  means  of  ascertaining  the  ground  upon 
which  the  court  proceeded,  in  coming  to  the 
eonclusion  that  the  complainant  was  entitled 
to  the  sum  decreed  in  his  favor. 

After  a  careful  examination  of  the  case  we 
hAve  found  no  error  against  the  appellant. 

The  decree  of  the  Circuit  Court  is,  therefore, 
M^^rtned* 

CHARLES  8HUTTE,  Plff,  in  Err,, 

UKIAH  THOMPSON  et  al 

(Bee   S.    C.   15    Wall.    151-165.) 

JVtfiver  of  objections  to  deposition — objections, 
u>hen  made — reputation,  tohen  evidence — taw 
I,  when  not  evidence  —  instructions  to 


1.  Where  a  deposition  was  not  taken  In  conform- 
ity 'vrfth  all  the  regulations  of  the  act  of  Congress, 
m  party  maj  waive  such  objections ;  and  If  he  does, 
1a«   cannot  afterwards  avail  himself  of  them. 

2.  Objections  to  the  competency  of  a  witness 
^amt  be  made  at  the  time  of  taking  his  deposition, 

xrra. — i*epo9itions  in  V.  8.  courts,  defcctn  and 
irrrf^i^riiieg  in  hoto  taken  advantage  of,  and  how 
^t^iv^a — ace  note  to  Wlnans  v.  N.  Y.  &  Erie  R. 
Oo.   IB  l^  «d.  U.  8.  09. 

15  Waxx. 


If  the  party  objecting  attended;  and  If  he  does 
not  then  object,  he  will  be  presumed  to  have  waived 
objection. 

3.  lie  waives  every  formal  objection  when  he  at- 
tends the  examination  of  a  witness,  cross-examines 
without  protest,  and  remains  silent  until  the  wit- 
ness has  died. 

4.  Reputation  to  establish  a  particular  fact  not 
of  a  public  nature  Is  not  generally  admissible,  al- 
though where  the  existence  of  the  fact  has  been 
proved  aliundo,  reputation  Is  sometimes  received  to 
explain  It. 

5.  A  tax  deed  for  lands,  which  Is  void  for  want 
of  compliance  with  the  statute,  Is  not  admissible 
In  evidence. 

6.  Where  no  requests  were  made  for  specific  In- 
structions to  a  Jury,  error  cannot  be  assigned  for 
failure  to  give  instructions  that  were  not  asked. 

[No.  7.] 
Submitted  Deo.  5,  1872,    Decided  Feb.  S,  187S, 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed SUtes  for  the  District  of  West  Virginia. 

Suit  in  ejectment  was  brought  in  the  court 
below  by  the  defendants  in  error.  Judgment 
having  been  given  in  their  favor,  the  defendants 
in  that  court  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  C.  Bosgeaa  and  John  S.  Hoif  ataii, 
for  plaintiff  in  error: 

The  deposition  of  William  Underwood,  re- 
ferred to  in  the  first  bill  of  exceptions,  should 
not  have  been  read  to  the  jury,  because  it  was 
not  taken  and  certified  in  conformity  with  the 
provisions  of  the  statute. 

See  Act  Cong.  Sept.  24,  1789,  §  30. 

1.  In  this,  that  it  was  not  taken  and  certified 
by  either  of  the  officers  therein  designated.  It 
was  taken  before  a  "justice  of  a  township," 
one  of  the  subdivisions  of  a  coimty  of  the  state 
(see  Const.  W.  Va.  art.  VII.  SS  1-2,  8-11,  and 
Sess.  acts  1863,  ch.  122,  (S  12,  16-18,  23,  and 
acts  of  same  session,  ch.  132,  SS  1-4  et  seq. 
from  which  it  will  appear  that,  except  as  a 
mere  conservator  of  the  peace,  his  judicial  pow- 
ers are  limited  to  the  township  in  which  he  is 
elected,  and  he  was,  therefore,  not  a  judge  of 
a  county  court,  within  the  meaning  of  the  stat- 
ute. 

It  is  equally  clear  that  he  was  not  judge  of 
a  court  of  C.  P. 

In  neither  the  Constitution  of  the  state,  nor 
the  statutes,  is  there  any  court  known  by  that 
name.  If  there  be  such  a  one,  it  must  then  be 
so  by  reason  of  its  constitution  or  jurisdiction, 
or  both,  and  these  features  of  it  such  as  to  make 
it  a  court  of  that  kind,  as  distinguished  from 
other  courts. 

The  conditions  upon  which  a  deposition,  in 
a  suit  at  law,  was  authorized  to  be  taken,  does 
not  appear  to  have  existed,  namely:  that  the 
witness  lived  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  trial;  or  was 
bound  on  a  voyage  to  sea;  or  was  about  to  go 
out  of  the  United  States;  or  was  ancient  and 
very  infirm. 

Some  one  of  these  conditions  or  reasons 
should  appear  on  the  face  of  the  deposition, 
and  not  be  left  to  parol  proof.  For  the  act  of 
Congress  directs  that  the  deposition  shall,  to- 
gether with  the  certificate  of  the  reasons,  as 
aforesaid,  of  their  being  taken,  be  by  him,  the 
magistrate,  sealed  up  and  returned. 

Earns  v.  Wall,  7  How.  706;  Bell  v.  Morri- 
son, 1  Pet.  355. 

It  is  further  required  by  the  act  of  Congress, 
that   "Every    person    deposing,    as   aforesaid, 
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shall  be  careftilly  ezAmined  and  cautioned,  and 
sworn  or  affirmed,  to  testifV  the  whole  truth;" 
and  this  should  have  been  done  and  so  certified 
by  the  magistrate  taking  the  deposition. 

Rainer  v.  Haynea,  Hemp.  680;  Bell  y.  Mor- 
rUtm,  1  Pet.  351. 

The  appearance  of  counsel,  and  cross-exam- 
ining the  witnesses^  was  not  a  waiver  of  his 
right  to  object  to  the  reading  the  deposition  at 
the  trial,  for  want  of  authority  to  take  it  in  the 
manner  prescribed  by  the  act  of  Congress,  but 
was  merely  a  waiver  of  the  service  of  notice. 
But,  except  from  the  statement  or  the  deposi- 
tion, it  does  not  appear  that  there  was  any  such 
appearance,  and  tnat  is  not  sufficient. 

iJnis  T.  Charlton,  12  Gratt.  484^  491. 

It  does  not  appear  from  the  statement  of  the 
witness  whether  there  existed  any  one  of  the 
four  reasons  mentioned  in  the  act  of  Congress 
authorizing  a  deposition  de  bene  ease  to  be 
taken;  nor  does  it  so  appear  in  any  other  part 
of  the  deposition  or  certificate.  In  the  absence 
of  all  these,  and  until  the  deposition  was  of- 
fered to  be  read,  the  plaintiff  in  error  could  not 
know  whether  it  would  be  offered  nor  upon 
what  ground  its  reading  would  be  asked  for. 

The  papers  purporting  to  be  copies  of  the 
deeds  from  Nathaniel  Bacon  to  Phuo  Murray, 
and  from  Philo  Murray  to  Peter  Smith,  were 
not  legally  admissible  as  evidence. 

They  purport  to  be  copies  from  the  record  of 
deeds,  and  it  must  appear  that  such  record  was 
made  in  compliance  with  the  statute  authoriz- 
ingit. 

Follard  V.  lAvely,  2  Gratt.  216;  Harvey  t. 
Alexander f  1  Rand.  219;  Mawwell  v.  Light,  1 
Call.  117. 

It  is  submitted  that  this  was  not  done. 

1.  The  act  of  Dec.  13,  1792,  ch.  28  §  1,  pro- 
viding for  the  record  of  deeds  generally,  was 
not  complied  with. 

2.  The  act  of  Dec.  25,  1794  (see  ch.  6,  |  2, 
acts  of  1794,  1  Hen.  Stat,  at  L.  N.  S.),  pro- 
vided for  recording  deeds  made  out  of  the  state 
of  Virginia,  was  not  complied  with.  It  did  not 
appear  that  the  district  court  held  at  New 
Haven  was  a  court  "of  or  in  the  country  in 
which  the  parties  shall  dwell." 

3.  Nor  does  it  appear  that  the  acknowledg- 
ment before  the  court,  if  made  before  a  proper 
court  of  the  country,  was  certified  by  the  court 
in  the  manner  such  acts  are  usually  authenti- 
cated by  it.  The  acknowledgments  are  certi- 
fied, Feb.  26  and  27,  1817,  to  have  been  made 
in  the  court  at  New  Haven,  on  the  fourth  Tues- 
day in  Feb.  1817,  by  H.  W.  Edwards,  who  calls 
himself  clerk,  and  says  he  affixed  the  seal  of 
the  court;  and  Pierpont  Edwards,  as  judge  of 
the  court,  at  some  time  (without  date)  certified 
that  H.  W.  Edwards  "is  clerk  of  said  court." 

Trigg  v.  Conway,  Hemp.  538;  Drummond  v. 
MagrtAer,  9  Cranch,  122. 

The  act  of  1794  limits  the  authority  to  the 
court  or  other  officer,  to  that  of  a  city,  town, 
or  corporation,  of  or  in  the  county  in  which  the 
party  (grantor)  shall  dwell;"  and  further, 
that  the  party  shall  "reside  not  in  Virginia." 
It  is  therefore  submitted  that  the  said  act  did 
not  contemplate  the  United  States  courts,  but 
courts  of  law  of  a  city,  town,  or  corooration  of 
the  county  in  which  the  party  shall  dwell. 

It  was  error  in  the  court  to  refuse  the  intro- 
duotion  in  evidence  to  the  jury,  the  deed  from 
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T.  K.  Knight  to  Jno.  S.  Hoffman,  mentioned 
in  the  fiftli  bill  of  exceptions. 

Anticipating  the  only  objection  to  the  deed 
which  was  urged  upon  the  trial  (although  not 
shown  by  the  record ) ,  viz. :  that  prior  to  the 
date  of  the  deed  the  chapter  37  of  the  Code  of 
Va.  1849,  was  repealed  by  $  32,  ch.  00,  acts  of 
W.  Va.  Sess.  1866,  p.  91,  passed  Feb.  27,  1866, 
and  the  deed  subsequently  obtaincKd  was  void. 

To  this  objection  it  is  claimed  in  reply  that 
the  laws  of  Virginia  were  in  force  in  W.  Va. 

See,  act  of  W.  Va.  ch.  103,  p.  136,  and  among 
them  the  ch.  16,  Code  of  Va.  p.  112. 

Section  18  of  this  chapter  provides  that  "No 
new  law  shall  be  so  construed  as  to  repeal  s 
former  law,  or  any  right  accrued  or  claim  aris- 
ing under  any  former  law,  or  in  any  way  affect 
any  such  right  accrued  or  claim  arising,  save 
that  the  proceedings  shall  conform,  as  nearlj 
as  practicable,  to  the  laws  in  force  at  the  time 
of  such  proceedings." 

The  act  of  Feb.  26,  1866,  was  not  intended 
to  afifect  any  right  or  interest  or  claims  arising 
under  ch.  37  of  the  Code  of  Va.,  because  it  sub- 
stantially re-enacted  it,  to  take  efifect  simul- 
tf^neously  with  the  repeal  of  the  other,  and  wsi 
a  continuation  of  the  former  law. 

Steatnahip  Co,  v.  Joliffe,  2  Wall.  450,  458, 17 
L.  ed.  805,  807. 

Any  other  intention  would  have  been  in  ooa* 
fiict  with  the  Constitution  of  the  state  of  W. 
Va.  which  provides  that  "All  pending  rights 
and  interests  in  lands  in  this  state,  derived 
from  or  under  the  laws  of  Virginia,  prior  to 
the  time  this  Constitution  goes  into  operation, 
shall  remain  valid  and  secure,  and  shall  be  de- 
termined by  the  laws  heretofore  in  force  in  the 
state  of  Virginia."    Art.  XI.  $  1. 

As  a  further  limitation  on  the  power  of  the 
legislature  to  deprive  a  purchaser  at  a  tax  sale 
of  the  benefit  of  his  purchase,  which  is  a  con- 
tract, see  art.  XI.  Const.  W.  Va.  SS  1,  6;  and 
McCracken  v.  Hay  ward,  2  How.  608;  Fletcher 
V.  Peck,  6  Cranch,  88. 

Mr,  BenJ.  H.  Smith,  for  defendant  in 
error: 

The  first  bill  of  exceptions  is  to  the  opinion 
of  the  court,  allowing  tne  deposition  of  W.  Un- 
derwood to  be  read  to  the  jury.  The  defend- 
ant in  error,  to  sustain  tne  opinion  of  the 
court,  relies  upon  the  following  authorities: 

Buddiman  v.  Kirk,  3  Cranch,  297;  Rich  v. 
Lambert,  12  How.  347. 

By  a  remark  of  the  judge,  the  laws  of  the 
state  where  deposition  is  taken  may  be  referred 
to;  the  deposition  in  Virginia  is  good.  The 
rules  of  the  court,  in  the  district  court  of  West 
Virginia,  adopt  the  laws  of  the  state,  so  far  as 
not  repugnant,  etc. 

Evans  v.  Eaton,  7  Wheat.  366,  11  How.  392. 

The  second  and  third  bills  of  exceptions  an 
identical.  The  first  is  for  error  in  admitting 
the  deed  of  Nathaniel  Bacon  to  Philo  Murray 
to  be  read  to  the  jury,  dated  in  1816.  The  sec- 
ond, for  admitting:  the  deed  of  Murray  to  Peter 
Smith,  dated  in  1815.  Each  was  acknowledged 
before  the  district  court  of  the  United  States, 
holden  at  New  Haven,  Connecticut. 

The  law  of  Virginia  provides  that  a  deed  ae- 
knowl  edged  by  persons  residing  in  any  of  the 
United  States,  before  any  court  of  law,  and 
certified  by  the  court,  shall  be  admitted  to  rec- 
ord, a  copy  of  which  shall  be  evidence.     1  Rev, 
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ttof  Ta.  371;  Smith  ▼.  Chapman,  10  Gratt. 

•  ffiitler  T.  King,  9  Gratt.  115. 

?n  dHcndiBt  offered  in  evidence  plats  and 
ikits  ind,  amonff  other  proof,  offered  to 
*p  kf  fitness,  who  had  lived  many  years  in 
tPSflborbood  of  said  T.  Liaidley's  survey 

•.  1  tkt  the  poplar  comer  represented  on 

•  M  bj  letter  A  was,  and  had  been  for 
ryretn,  reported  in  the  nei|^hborhood  as 

'Topbrbcfinning  comer  of  lAidley's  survey 
TW  plaintiffs  objected  to  sucn  proof  of 
'-^^luoi  oif  a  beginning  comer.  The  matter 
:;:  ntaitted  to  the  court,  the  objection  was 
*ja(d.  and  the  court  refused  to  let  the  de- 
vet  prore  the  reputation  of  the  neighbor- 
ii  u  to  nid  comer  at  the  present  day,  un- 
««tk  reputation  was  traditional  in  its  char- 
r.  hariag  passed  down  from  those  who 
"Mfitisted  with  the    reputation  of   the 

•  It  a  early  day  to  the  present  time,  or 
-"tk  information  as  to  such  reputation  was 
^  inm  ancient  sources,  or  from  persons 

•  'jfi  peculiar  means  of  knowing  what  the 
-icitNi  of  the  tree  was  at  an  early  day. 
Npfauatiffs  insist  that  there  is  no  error  in 
'  ibofe  ruling,  of  which  the  defendant  can 
-nuL  The  plaintiffs  refer  to  the  follow- 
X  utkrities  to  sustain  this  opinion :  1 
vi  £t.  f  ^  p.  54,  and  extending  to  p.  62. 

^.  Jtttiee  Strong  delivered  the  opinion  of 

^  vu  in  action  of  ejectment  brought  for 
>  rwwei)  of  four  conterminous  tracts  of 
31  rf  one  thousard  acres  each,  situate  in 
•<Wfe  county.  West  Virginia.  The  title 
^  wliidi  llimnpson,  the  plaintiff  below, 
•>i  originated  in  a  grant  made  by  the  state 

'•^niit  to  Jabez  Bacon,  in  the  year  1787. 
V  rot  embraced  twenty-one  tracts  of  land 
-'«:^tiie  one  now  in  controversy;  and  as 
'  'TKti  adjoined  each  other,  it  was  in  sub- 
-***  I  fnnt  of  one  body,  containing  twentv 
■'ifoi  aeres,  to  t^e  right  of  Bacon,  in  which 
•iuBtiff  claimed  that  he  had  succeeded,  in 
*>  ^  sundry  mesne  conveyances. 

:  'h  trial  in  the  court  below,  the  plaintiff 
''*i  to  read  in  evidence  the  deposition  of 

-4  Underwood,  which  had  been  taken  in 
'^  vith  the  certificate  annexed  thereto, 
^<iBf  the  time,  place  and  manner  of  taking 

•ad  the  court  permitted  the  deposition  to  be 
'\^W^  the  defendant  objected  and  ex- 
'*c  to  raeh  permission.  The  decision  of  the 
"v  idaitting  the  deposition  is  the  first  er- 
"^wiped. 

^cromds  of  objection  are  stated  specific- 
."  J  t^  record.  They  are  three  in  number. 
'l*x  if:  that  the  deposition  was  not  taken 
'-B!tiBed  by  an  officer  authorized  by  the 
''  ^  CoBgreae  to  take  and  certify  a  deposi- 
'  n  tliat  it  may  be  read  in  eviaence.  The 
"^  M:  that  it  was  taken  without  any  affida- 
;^tke  cause  or  reason  for  taking  it,  and 

-^  any  commission  authorizing  it.     The 

-•Ejection  is:  that  it  was  neither  certified 

'  *T^  that  the  witness  had  been  sworn  to 

^-7  to  the  whole  truth.  No  other  reason  for 

•**  *oppo«tion  to  the  reception  of  the  de- 

^1^  in  evidence  was  stated  in  the  court  be- 

•  '^  10  others  are  urged  in  this  court. 

B  to  be  observed  that  the  objections  are  all 
"^  nther  than  substantial.    Still  tHey  are 


Suite  sufficient  to  require  the  rejection  of  the 
eposition,  if  there  is  nothing  in  the  case  to 
coimtervail  their  effect.    The  act  of  Congress 
of  September  24,  1789  (1  Stat,  at  L.  88,  $  30), 
authorizes  the  deposition  of  an  ancient,  or  any 
infirm  person  (among  others),  to  be  taken  de 
hetie  esse,  when  the  t^timony  of  such  person  is 
needed  in  any  civil  cause  depending  in  any  dis- 
trict in  any  court  of  the  United  States.    The 
deposition  may  be  taken  before  any  justice  or 
judge  of  any  of  the  courts  of  the  United  States, 
or  before  any  chancellor,  justice  or  judge  of  a 
supreme  or  superior  court,  mayor  or  chief  mag- 
istrate of  a  city,  or  judge  of  a  county  court  or 
court  of  common  pleas  of  any  of  the  United 
States,  not   being   of  counsel    or   attorney  to 
either  of  the  parties,  or  interested  in  the  event 
of  the  cause.    The  act  further  provides  for  no- 
tice to  the  adverse  party,  and  enacts  that  every 
person  deposing  as  aforesaid  shall  be  carefully 
examined  and  cautioned  and  sworn  or  affirmed 
to  testify  the  whole  truth.     It  is  also  further 
enacted  that  the  depositions  taken  shall  be  re- 
tained by  the  magistrate  until  fie  deliver  the 
same  with  his  own  hand  into  the  court  for  which 
they  are  taken,  or  shall,  together  with  a  certifi- 
cate of  the  reasons  of  their  being  taken,  and  of 
the  notice,  if  any,  given  to  the  adverse  party, 
be  by  the  magistrate  sealed  up  and  directed  to 
the   court,  and   remain  under    his  seal    until 
opened  in  court.    It  must  be  admitted  that  the 
deposition  of  Underwood  was  not  taken  in  con- 
formity with  these  regulations.  It  does  not  ap- 
pear that  the  witness  was  sworn  to  testify  the 
whole  truth.  Nor  does  it  appear  that  there  was 
any  certificate  of  the  reasons  why  the  deposition 
was  teken.  In  addition  to  this,  it  was  taken  be- 
fore a  tewnship  justice,  and  not  by  any  magis- 
trate described  in  the  act  of  Congress.  But  it  is 
obvious  that  all  the  provisions  made  in  the  stat- 
ute respecting  notice  to  the  adverse  party,  the 
oath  of  the  witness,  the  reasons  for  taking  the 
deposition,  and  the  rank  or  character  of  the 
magistrate  authorized  te  teke  it,  were  intro- 
du^  for  the  protection  of  the  party  against 
whom  the  testimony  of  the  witness  is  intended 
to  be  used.     It  is  not  to  be  doubted  that  he  may 
waive  them.  A  party  may  waive  any  provision, 
either  of  a  contract  or  of  a  stetute,  intended  for 
his  benefit.    If,  therefore,  it  appears  that  the 
plaintiff  in  error  did  waive  his  rights  under  tne 
act  of  Congress — if  he  did  practically  consent 
that  the  deposition  should  be  taken  and  re- 
turned te  the  court  as  it  was — and  if  by  his 
waiver  he  has  misled  his  antagonist — if  he  re- 
frained from  making  objections  known  to  him, 
at  a  time  when  they  might  have  been  removed, 
and  until  after  the  possibility  of  such  removal 
had  ceased,  he  ougnt  not  te  be  permitted  to 
raise  the  objections  at  all.  If  he  may,  he  is  al- 
lowed to  avail  himself  of  what  is  substentially 
a  fraud.     Parties  to  suits  at  law  may  assert 
their  rights  to  the  fullest  extent;  but  neither  a 
plaintiff  nor  a  defendant  is  at  liberty  te  de- 
ceive, either  actively  or  passively,  his  adver- 
sary, and  a  court  whose  province  it  is  to  ad- 
minister  justice,  will   take  care   that  on   the 
trial  of  every  cause  neither  party  shall  reap 
any  advantege  from  his  own  fraud. 

In  this  case  it  appeared  to  the  court  below, 
as  the  record  stetes,  that  Underwood  was  an 
aged  man  when  his  deposition  was  taken ;  that 
he  had  died  before  the  trial;  that  one  of  the 
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counsel  for  the  defendant  (now  plaintiff  in  er- 
ror) had  accepted  notice  of  taking  the  deposi- 
tion; that  he  had  attended  at  the  taking,  and 
cross-examined  the  witness;  that  he  made  no 
objection  either  to  the  sufficiency  of  the  oath,  to 
the  reasons  for  taking  tiie  deposition,  or  to  the 
160*]  *competency  of  the  magistrate;  and 
that,  though  the  deposition  had  been  filed  in 
the  record  of  the  cause  more  than  a  year  before 
the  trial,  no  exception  had  been  taken  to  it  in 
all  that  time.  Under  these  circumstances,  the 
consent  of  the  defendant  to  the  manner  of  tak- 
ing the  deposition  must  be  presumed,  or  a 
fraudulent  attempt  to  mislead  the  plaintiff 
must  be  conceded.  It  has  been  decided  that  ob- 
jections to  the  competency  of  a  witness  must 
be  made  at  the  time  of  taking  his  deposition, 
if  the  party  objecting  attended,  and  the  objec- 
tions were  then  known  by  him,  in  order  that 
his  opponent  may  remove  them,  and  that  if  he 
does  not  then  object  he  will  be  presumed  to 
have  waived  objection.  TJ,  8.  v.  One  Case  of 
)lair  PencilSf  1  Paine,  400. 

The  reason  is  that  unless  such  presumption 
is  made,  fraud  and  trickery  must  be  imputed 
to  the  objecting  party.  There  is  at  least  equal 
reason  for  presuming  the  consent  of  the  defend- 
ant, that  the  deposition  of  Underwood  should 
be  taken  before  tne  magistrate  who  took  it,  and 
in  the  manner  in  which  it  was  taken.  In  Yorh 
Company  v.  Central  Railroad  Company ,  3 
Wall.  113,  18  L.  ed.  172,  it  was  said  that  when 
a  deposition  has  been  taken  under  a  commis- 
sion, the  general  rule  is,  that  all  objections  of 
a  formal  character,  and  such  as  might  have 
been  urged  on  the  examination  of  the  witness, 
must  be  raised  at  such  examination,  or  upon 
motion  to  suppress  the  deposition.  In  Buddi- 
cum  V.  Kirk,  3  Cranch,  293,  it  appeared  that  a 
deposition  had  been  taken  under  a  "dedimus 
potestaiem."  Notice  had  been  given  to  the 
plaintiff's  attorney  that  it  would  be  taken  on 
the  8th  of  August  and,  if  not  taken  in  one  day, 
that  the  commissioners  would  adjourn  from 
day  to  day  until  it  should  be  finished.  The  at- 
torney agreed  that  it  might  be  taken  on  that 
day  whether  he  attended  or  not.  The  commis- 
sioners met  on  the  8th  of  August,  and  ad- 
journed from  day  to  day  until  the  12th,  when 
they  adjourned  imtil  the  19th,  and  then  took 
the  deposition.  There  was  no  attendance  of  the 
plaintiff's  attorney,  and  he  had  no  notice  of  the 
several  adjournments,  yet  this  court  held  that 
the  agreement  of  the  attorney  that  the  deposi- 
tion might  be  taken  whether  he  was  present 
161*]  *or  not,  his  subsequent  examination  of 
it  without  objecting  to  the  want  of  notice,  and 
the  death  of  the  witness,  were  sufficient  grounds 
for  the  defendant  to  believe  that  the  objection 
would  be  waived,  and  the  deposition  was  ruled 
to  be  admissible.  This,  it  is  true,  was  not  the 
case  of  a  deposition  taken  "de  bene  esse"  but 
it  shows  that  formal  errors  and  defects  in  tak- 
ing depositions  may  be  waived,  and  it  shows 
that  much  less  than  appears  in  the  present  case 
will  be  held  to  be  sufficient  evidence  of  a  waiver. 
See.  also,  Rich  -v.  Lambert,  12  How.  354,  where 
it  was  ruled  that  the  absence  of  an  order  for 
issuing  a  commission  is  waived  by  joining  in 
executing  the  commission.  In  that  case  the 
thing  waived  was  absence  of  authority  to  take 
the  deposition. 

It  must  be  conceded  t)iat  the  authority  to 


take  depositions  do  bene  esse,  under  the  3011 
section  of  the  act  of  1789,  has  always  been  con 
strued  strictly.  Being  in  derogation  of  the  rules 
of  common  law,  the  formalities  prescribed  hy 
the  act  must  be  observed;  and  many  cases  nia\ 
be  found  in  which  such  depositions  have  been 
rejected,  because  it  did  not  appear  that  the  re- 
quired conditions  or  formalities  had  been  re- 
garded. They  are  all,  however,  cases  in  which 
the  party  objecting  did  not  attend  the  examin- 
ation of  the  witness  or  took  no  part  in  it. 
They  are  all  consistent  with  the  rule,  that  a 
party  may  waive  any  conditions  that  are  in- 
tended for  his  sole  benefit,  and  that  he  does 
waive  every  formal  objection  when  he  attends 
the  examination  of  a  witness,  cross-examines 
without  protest,  and  remains  silent  until  the 
witness  has  died.  Such  was  the  case  here.  The 
deposition  shows  that  the  attorney  of  the  ob- 
jecting party  attended  before  the  magistrate, 
that  he  took  part  in  examining  the  witness, 
and  that  he  never  made  objection  until  more 
than  a  year  afterwards,  when  the  witness  was 
dead,  and  when  the  case  came  to  trial.  All 
these  facts  appeared  to  the  court  below,  and 
they  were  not  controverted.  Under  the  circum- 
stances, therefore,  we  think  the  deposition  was 
correctly  received  by  the  court,  and  that  this 
assignment  of  error  cannot  be  sustained. 

*&  the  further  progress  of  the  trial  [*162 
the  plaintiff  below  offered  in  evidence  exempli- 
fications of  the  record  of  a  deed  from  Nathaniel 
Bacon,  a  son  and  heir  of  Jabez  Bacon,  to  Philo 
Murray,  and  of  the  record  of  a  deed  from  Pliilo 
Murray  to  Peter  Smith.    To  the  admission  of 
this  the  defendant  objected,  assigning  as  a  rea- 
son that  the  deeds  had  not  been  recorded  in 
compliance  with  the  statutes  authorizing  deeds 
made  out  of  the  state  to  be  recorded.    The  ob- 
jection, we  think,  is  founded  upon  a  mistake  of 
facts.    The  grantors  were  both  residents  in  the 
state  of  Connecticut,  and  to  each  deed  there 
was  a  certificate  of  the  clerk  of  the  district 
court  of  the  United  States  that  the  grantor 
therein  named  personally  appeared  in  the  court 
and  acknowledged  the  instrument  to  be  his  free 
act  and  deed.    There  is  also  a  certificate  of  the 
judge,  dated  the  day  of  the  clerk's  certificate, 
that  the  clerk  was  then  clerk  of  the  district 
court.    Probate  was  thus  made  strictly  in  ac- 
cordance with  the  Virginia  statute  of  December 
8,  1792.    The  deeds  were  therefore  entitled  to 
record,  and  they  were  duly  recorded  in  pur- 
suance of  orders  of  the  county  court.    Smith  v. 
Chapman,  10  Gratt.  452;   Hassler  v.  King,  9 
Gratt.  115.  Hence  there  was  no  error  in  admit- 
ting the  exemplifications  in  evidence. 

We  pass  now  to  consider  the  fourth  bill  of 
exceptions.  The  defendant  gave  in  evidence 
plats  and  certificates  of  thirty-three  surveys 
made  in  1785,  for  one  Thomas  Laidley,  one  sur- 
vey for  William  Barclay,  one  for  John  Lyne, 
one  for  Richard  Mason,  one  for  Joshua  Jack- 
son, and  five  patents  to  John  Reed,  the  object 
being  to  show  the  location  of  the  patents.  Fur- 
ther to  identify  them  he  offered  to  prove,  by  a 
witness  who  had  lived  many  years  in  the  neigh- 
borhood of  Thomas  Laidley's  survey  No.  1,  that 
a  poplar  comer  represented  on  the  plat  was  and 
had  been  for  many  years  known  and  reported 
in  the  neighborhood,  as  the  poplar  beginning 
corner  of  Laidley's  survey.  To  this  the  plain- 
tiffs objected,  an4  the  court  refused  to  allow 
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proof  "of  the  reputation  of  the  neighborhood 
aa  to  the  said  poplar  comer  at  the  present  day, 
unless  such  reputation  was  traditionary  in  its 
character,  having  passed  down  from  those  who 
were  acquainted  with  the  reputation  of  the  tree 
from  an  early  day  to  the  present  time ; "  or  unless 
"the  information  as  to  such  reputation  was  de- 
rived from  ancient  sources,  or  from  persons 
who  had  peculiar  means  of  knowing  what  the 
reputation  of  the  tree  was  at  an  early  day." 
But  the  court  permitted  the  defendant  to  prove 
that  the  occupants  of  the  Laidley  survey  No.  1, 
and  of  the  Mason  tract  adjoining  thereto  (the 
poplar  being  a  corner  of  each),  claimed  the 
poplar  as  the  true  comer  of  their  tracts.  To 
thin  ruling  of  the  court  the  defendant  excepted. 
We  do  not  perceive  that  any  injury  could 
have  been  sustained  by  the  defendant  in  conse- 
1G3*]  quence  of  this  ruling,  ^ven  *if  it  was  in- 
correct; certainly  none  that  would  justify  our 
sending  the  case  to  a  new  trial.  But  there  was 
no  error.  Reputation  as  to  the  existence  of 
particular  facts  not  of  a  public  nature,  is  not 
generally  admissible,  though  where  the  exist- 
ence of  the  facts  have  been  proved  aliunde,  rep- 
utation is  sometimes  received  to  explain  them. 
1  Greenleal,  Ev.  §  138.  Here,  however,  the  evi- 
dence was  offered  not  to  explain  a  fact,  but  to 
establish  it.  We  do  not  propose  to 
discuBs  this  subject  at  length.  It  is  sufficient 
to  say  that  the  limitations  imposed  by  the  court 
upon  the  evidence  of  reputation  offered,  are 
fully  sustained  by  authority.  1  Starkie,  Ev. 
ch.  3,  pas8im. 

The  next  error  of  which  complaint  is  made, 
is  that  the  court  refused  to  permit  the  defend- 
ant to  give  in  evidence  a  tax  deed  for  the  lands 
from  Taliaferro  Knight,  recorder  of  Doddridge 
ccmnty  to  John  S.  Hoffman.    It  seems  to  have 
been  offered  to  show  title  out  of  the  plaintiff. 
The  deed  b^irs  date  on  the  26th  day  of  March, 
1866.    From  the  recitals  contained  in  it,  we  are 
informed  that  the  laud  was  returned  delinquent 
for  the  nonpayment  of  taxes  for  the  year  1857, 
and  that  it  was  sold  in  the  year  1860  to  John 
6.  Hoffman.    The  sale  was  made  in  force  of  the 
laws  of  Virginia,  of  which  West  Virginia  was 
then  a  part.    Chapter  37,  Civil  Code.    By  that 
statute  two  years  were  allowed  for  redemption, 
and  after  they  had  expired,  the  purchaser  was 
require  to  have  a  survey  made  and  reported  to 
the  court  of  the  proper  county,  which,  if  ap- 
proved, the  court  might  order  to  be  recorded. 
After  all  this  had  been  done,  the  clerk  was  re- 
otiired  to  make  a  deed  to  the  purchaser,  in  con- 
ninnity  with  the  survey.  'No  sale  could  be  oon- 
Bnm mated,  and  no  deed  could  be  made,  prior  to 
the   return,  confirmation  and  record  of  such 
survey.     It  is  important  to  keep  these  provi- 
sions of  the  law  in  mind,  for  in  1863  West  Vir- 
ginia becsme  a  separate  state.    By  virtue  of  a 
idaiise  in  its  Constitution,  as  well  as  without 
such  ordinance,  the  laws  of  Virginia  continued 
in   force  until  changed  by  the  West  Virginia 
1041*  J    ^legislature.    But  that  legislature,  on 
the  27th  of  February,  1866,  passed  an  act  by 
^rbicH  the  entire  thirty-seventh  chapter  of  the 
Virginia  statutes  was  repealed  so  far  as  it  ap- 
plied  to  tax  sales  of  lands  in  West  Virginia. 
Acta  of  Legislature,  1866,  p.  85.    At  that  time 
tike  deed  to  Hoffman  had  not  been  made,  nor 
ttm/d  the  survey  of  the  land  been  made  and  re- 
ported.    This  appears  from  the  deed  itself.    It 

UTwau*- 


is  plain,  therefore,  that  there  was  no  authority 
for  the  survey  and  report,  or  for  the  deed. 
Without  the  statute  in  existence  when  they 
were  made,  they  could  have  no  efficacy.  As 
transmissions  of  title  they  were  wholly  lOid. 
The  deed  was  therefore  properly  rejected. 

There  remains  one  more  exception  to  be  con- 
sidered. It  is  to  the  charge  of  the  court  in  an- 
swer to  the  request  of  the  jury  for  instructions. 
It  is,  however,  unnecessary  to. examine  critical- 
ly the  charge.  If  we  understand  the  com- 
plaint of  the  plaintiff  in  error,  it  is  not  so 
much  that  erroneous  instructions  were  given, 
as  that  the  court  failed  to  give  the  directions 
which  it  is  now  contended  should  have  been 
given.  The  point  made  in  the  brief  of  the  plain- 
tiff in  error  is,  that  "the  instructions  given  to 
the  jury  by  the  court  did  not  clearly  and  cor- 
rectly propound  the  law  of  the  case."  There 
were,  however,  no  requests  for  specific  instruc- 
tion, and  it  is  abundantly  settled  that  error 
cannot  be  assigned  for  failure  to  give  instruc- 
tions that  were  not  asked.  The  portion  of  the 
charge  excepted  to  may  not  have  covered  the 
whole  case.  It  probably  did  not.  But  so  far 
as  given,  we  discover  in  it  no  erroneous  direc- 
tions. It  is  true  that,  under  the  statutes  of  the 
state,  the  claimant,  in  order  to  take  the  for- 
feited title,  must  have  had  an  apparent  title,  or 
color  of  title,  regularly  derived  from  the  Com- 
monwealth, acquired  legitimately,  and  must 
save  discharged  the  state's  lien  for  taxes.  This 
does  not  seem  to  have  been  contested.  It  cer- 
tainly was  not  denied  by  the  court.  The  main 
controversy  evidently  was  over  the  question 
whether  the  whole  title  of  Jabez  Bacon  had  be- 
come vested  in  the  plaintiff.  A  deed  from  only 
one  of  his  children  appears  to  have  been  given 
in  *  evidence.  But  the  loss  of  many  [*165 
title  papers  was  proved.  The  heirs  of  Bacon 
made  no  claim,  and  disclaimed  all  intention  of 
claiming.  The  plaintiff,  and  those  under  whom 
he  claimed,  had  taken  charge  of  the  land,  and 
kept  it  from  1815  till  1839,  paying  taxes.  Then 
all  the  Bacon  heirs  quitclaimed  to  the  Obcrlin 
Collegiate  Institute,  whose  title  the  plaintiff 
has.  From  1826,  possession  has  attended  the 
claim,  without  challenge.  Whether  these  facts, 
and  others  of  which  evidence  was  given,  justi- 
fied a  presumption  of  a  grant  from  the  other 
heirs  of  Bacon  was,  of  course,  a  question  for 
the  itiry,  in  regard  to  which  no  instruction  to 
the  jury  was  a&ed.  Nor  are  we  informed  what 
directions,  if  any,  were  given.  In  this  part  of 
the  case  there  is,  consequently,  nothing  for  us 
to  review.  And  in  the  part  of  the  charge  to 
which  exception  was  taken,  we  perceive  no 
error. 

The  judgment  is  affirmed. 


CHARLES  MAYS  and  Charles  W.  Homor, 
Assignees  of  A.  Bom,  Bankrupt,  Plffa,  in 
Err. 

V, 

FREDERIKA  FRITTON. 
Jurisdiction  over  state  judgments. 

This  court  has  Jurisdiction  to  review  a  state 
judgment  In  wblcb  the  only  claim  set  up  by  the 
plamtlfrs  in  error  was  founded  on  the  act  of  Con- 
frress  known  as  the  bankruptcy  act,  and  the  deci- 
sion of  the  state  court  was  against  the  claim. 
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[No.  653.] 
Bulmitted  Jan.  2i,  J87S.  Decided  Feh.  10, 187S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

On  motion  to  dismiss. 

To  the  proceeds  of  certain  property  of  Au* 
ffust  Bom,  a  bankrupt,  claim  was  made  by  the 
aefendant  in  error  u{^on  a  judgment  lien.  The 
auditor's  report  shows  that  certain  issues  were 
framed  by  the  court  and  tried  by  a  jury,  who 
found: 

1.  That,  at  the  time  of  giving  the  warrant  of 
attorney  under  which  the  judgment  was  taken, 
Bom  was  insolvent.  2.  That  Mrs.  Fritton  had 
not  reasonable  cause  to  believe  him  insolvent. 
3.  That  it  was  given  to  secure  a  prior  debt.  4. 
That  it  was  not  given  as  a  preference  over 
other  creditors.  The  auditor  having  reported 
said  judgment  to  be  a  valid  lien,  the  assignees 
of  the  bankrupt  took  exceptions  to  the  report, 
on  the  ffrouna  that  it  disregarded  the  provi- 
sions of  the  U.S. bankrupt  law  as  to  preferences 
given  by  bankrupts,  and  took  an  appeal  ac- 
cordingly to  the  supreme  court  of  the  state,  by 
which  the  auditor's  report  was  confirmed; 
whereupon  the  said  assignees  sued  out  this 
writ  of  error. 

Messrs,  Jamea  H.  ParBonfly  A.  V,  Parsons 
and  P.  PhiUipSf  for  defendant  in  error. 

Messrs.  T.  J.  Durant  and  0.  W.  Hamor, 
for  plaintiffs  in  error. 

Mr.  Chief  Justice  CHaae  delivered  the  opin- 
ion of  the  court  : 

This  is  a  motion  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction. 

Upon  looking  into  the  record,  we  find  that 
the  only  claim  set  up  by  the  plaintiffs  in  error 
was  foimded  upon  tne  act  of  Congress  known 
as  the  bankruptcy  act,  and  that  the  decision  of 
the  supreme  court  of  the  state  was  against  the 
claim. 

The  case  is  toithin  the  very  words  of  the  act 
of  Feh.  5.  1869,  giving  to  this  court  the  juris- 
diction to  review  the  decisions  of  the  state 
courts  ,  and  the  motion  must  be  denied. 


BSNAJAH  W.  HIATT  and  Martha  Ann  Hiatt, 

Appts. 

V. 

EDWARD  S.  BROWN; 

and 

EDWARD  S.  BROWN,  Appt. 

V. 

BBNAJAH  W.  HIATT  and  Martha  Ann  Hiatt. 

(See  8.  C  "Brown  v.  Hiatta/'  15  Wall  177-187.) 

Statutes  of  limitations  in  time  of  war — in- 
terest during  war — of  bond  and  mortgage — 
when  war  ended. 

tl.  Statutes  of  IfmitatioDS  of  tbp  Reveral  states 
did  not  run.  during  the  late  Civil  War.  afralnat  the 
right  of  action  of  parties  upon  contracts  made  pre- 
vious to  and  maturing  after  the  commencement  of 
the  war. 

tHeadnotes  by  Mr.  Justice  Field. 


Nora. — Sunpension  of  statute  of  llmitaliona 
during  war — see  note  to  Hanger  v.  Abbott,  18  Ij. 
ed.  U.  8.  980. 

8u9pen9ion  of  interest  during  irnr— see  note  to 
Ward  V.  Smith,  10  L.  ed.  U.  S.  ZOJ, 


2.  Interest  on  loans  made  previous  to  and  matur* 
Ing  after  the  commencement  of  the  war  ceased  to 
run  during  the  subsequent  continuance  of  the  war. 
although  interest  was  stipulated  in  the  contract 

3.  These  doctrines  held  in  a  cane  where  a  mort- 
gagee who  was  a  citizen  and  resident  of  Vli-ginti, 
one  of  the  Confederate  states,  brought  a  suit  afttr 
the  close  of  the  war,  upon  a  liond  and  mortgage  ex- 
ecuted by  citizens  of  Kansas,  one  of  the  lonl 
states,  previous  to  the  war,  but  which  mature  & 
month,  after  the  commencement  of  the  war. 

4.  It  having  been  held  that  the  Civil  War  can- 
menced  in  Virginia  at  the  date  of  the'  rroclamt- 
tion  of  the  President,  of  intended  blockade  of  itt 
ports,  April  27,  1801.  and  to  have  ended,  ao  &r 
as  the  statutes  of  limitations  are  concerned,  on  bli 
Proclamation  of  its  close,  April  2,  1866,  the  period 
between  those  dates  must  be  deducted  in  the  com- 

Sutatlon  of  the  time  during  which  the  statute  of 
ansas  had  run  against  the  right  of  action  of  tlie     | 
mortgagee  on  the  said  bond  and  mortgage. 

[Nos.  06,  632.] 
Argued  Jan.  9, 187S.       Decided  Feh.  10^  1871 

CROSS  APPEALS  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kan- 
sas. 

The  history  and  facts  of  the  case,  which  arose 
in  the  court  below,  are  sufficiently  stated  in 
the  opinion  of  the  court. 

Messrs.  Conway  Robinaon  and  Edward  8. 
Brown,  for  Edward  S.  Brown. 

Mr.  A.  G.  Riddle,  for  B.  W.  and  M.  A. 
Hiatt 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  to  foreclose  a  mortgage  exe- 
cuted by  the  defendants  upon  certain  real  prop- 
erty situated  in  the  state  of  Kansas,  to  secure 
their  joint  and  several  bond  for  the  sum  of 
$2,400,  with  interest,  and  to  obtain  a  sale  ol 
the  mortgaged  premises  for  its  payment.    The 
material  facts  of  the  case  are  as  follows:  on 
the  29th  day  of  May,  I860,  the  complainant 
who  was  then  and  still  is  a  citizen  and  resident 
of  Virginia,  being  at  the  time  in  'Kan-  [*178 
sas,  loaned  to  the  defendants,  citizens  of  that 
state,  the  sum  of  $2,000  at  interest  at  the  rate 
of  twenty  per  cent  a  year,  and  took  the  bond  ia 
suit,  payable  in  twelve  months,  for  the  amount 
with  the  interest  for  the  period  included,  mak- 
ing the  siun  of  $2,400,  the  whole  drawing  the 
stipulated  interest  after  maturity.    The  law  of 
Kansas  then  in  force  allowed  parties  to  agree 
for  the  payment  of  any  rate  of  interesit  on 
money  due  or  to  become  due  upon  any  contract 
As  security  for  the  payment  of  this  bond  with 
interest,  and  simultaneously  with   its   execu- 
tion, the  defendants  made  and  delivered  to  the 
complainant  the  mortage  in  suit,  which  eoren 
three  hundred  and  twenty  acres,  situated  in 
the  county  of  Leavenworth  in  that  state. 

With  the  execution  of  the  bond,  and  as  fur- 
ther or  collateral  security  for  its  payment,  the 
defendant,  Hiatt,  assigned  to  the  complainant 
a  mortgage  held  by  him  upon  certain  real  prop- 
erty in  Kansas,  executed  by  one  Kenyon  and 
his  wife  to  secure  their  joint  note  for  $800, 
made  in  December.  1858,  and  payable  in 
December,  1800,  with  interest  at  six  per  cent  a 
year.  Upon  this  note  there  was  then  a  credit 
of  $75. 

At  the  same  time  the  defendant  Hiatt  also 
assigned  to  the  complainant,  for  the  like  fur* 
ther  or  collatera]  security,  a  judgment  rendered 
in  his  favor  upon  the  foreclosure  of  a  niortsrtgv 
a|;ainst  one  PerkinSi  in  the  district  court  of  the 
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United  SUtes  for  tlie  district  of  Kansas,  on  the 
6th  of  June,  1859,  for  $763  and  costs.  The  as- 
lignment  was  absolute  in  its  terms,  but  it  is 
admitted  to  have  been  executed  as  further  or 
oollateral  security  for  the  payment  of  the  bond 
in  suit. 

The  complainant,  as  stated,  was  at  the  time 
a  citizen  and  resident  of  Virginia,  and  soon 
after  the  completion  of  the  transaction  in  ques- 
tion he  returned  to  that  state,  carrying  with 
him  the  bond  and  mortgage,  and  retained  them 
there  in  his  possession  until  September,  1865. 
His  residence  was  all  this  time  in  that  portion 
of  the  state  which  was  declared  by  the  Procla- 
mation of  the  President  to  be  in  insurrection 
against  the  government  of  the  United  States, 
and  was,  during  the  entire  period  of  the  war 
179*]  until  the  surrender  of  the  'Confederate 
forces  by  Greneral  Lee,  under  the  domination 
of  the  Confederate  government. 

At  the  time  the  collaterals  mentioned  were 
assigned  it  was  agreed,  in  consequence  of  the 
residence  of  the  complainant  in  Virginia,  that 
the  defendant  Hiatt  should  exercise  such  over- 
sight over  them  as  would  be  necessary  to  pre- 
serve them  for  the  purposes  for  which  they 
were  appropriated,  so  that  resort  might  be  had 
to  them  if  the  mortgage  to  the  complainant 
should  prove  to  be  insufficient  security. 

In  April,  1861,  some  correspondence  was  had 
between  the  complainant  and  Hiatt  respecting 
these  collaterals,  in  which  the  complainant  ex- 
pressed a  desire  that  the  conveyance  of  any 
property  struck  off  to  him  on  a  sale  under  the 
Perkins  judgment  should  show  on  its  face  that 
the  property  was  only  held  as  collateral  secur- 
ity, and  in  which  Hiatt  stated  that  he  had  a 
prospect  of  paying  off  the  mortgage  to  the  com- 
plainant by  the  proceeds  of  work  on  a  contract 
in  Pennsylvania  during  the  coming  summer. 
Ko  intimation  was  made  on  either  side  of  any 
agreement  by  which  the  collaterals  were,  im- 
der  any  circumstances,  to  be  taken  in  satisfac- 
tion of  the  mortgage  in  suit. 

On  the  17th  of  April  of  that  year  the  conven- 
tion of  Virginia  passed  the  ordinance  of  seces- 
sion, purporting  to  take  the  state  from  the 
Union.  The  Proclamation  of  President  Lincoln 
declaring  a  blodcade  of  her  ports  followed  on 
the  27th  of  the  same  month,  and  the  war  com- 
menced. From  the  time  of  its  recognition  un- 
til its  termination,  or  at  least  until  the  cessa- 
tion d  active  hostilities,  all  commercial  inter- 
eourse  between  the  parties,  except  bv  special 
license  of  the  government,  was  illegal,  and  by 
the  act  of  Congress  of  July  13  of  that  year,  and 
subsequent  Proclamation  of  the  President,  was 
expressly  interdicted. 

During  this  period  of  non-intercourse,  and 
early  in  1863,  Hiatt  went  to  the  office  of  the 
district  attorney  of  the  United  States  in  Kan- 
sas, and  stated  to  that  officer  that  the  claimant 
had  large  claims  against  persons  living  in  the 
state,  secured  by  mortgages  on  real  property 
180*]  which  were  subject  *to  confiscation; 
and  in  enumerating  the  debtors  of  the  com- 
plainant, stated  that  he  himself  owed  that  per- 
son a  considerable  sum  of  money,  secured  by 
mortgage  on  his  farm,  the  amount  of  which  he 
coold  not  state,  but  it  was  the  amount  for 
which  the  mortgage  was  given,  and  that  he 
would  much  prefer  paying  it  to  the  government 
father  than  to  the  i:omjplainant.  This  was  the 
i&  Waix^  U.  8.  Book  21 


first  intimation  that  the  district  attorney  had, 
that  the  complainant  held  any  claim  in  Kansas 
subject  to  confiscation.  Upon  the  suggestion 
thus  named,  that  officer  proceeded  to  examine 
the  records  of  the  county,  and  found  among 
them  the  record  of  che  bond  and  mortgage  to 
the  complainant.  He  thereupon  instituted  pro- 
ceedings for  their  confiscation  in  the  district 
court  of  the  United  States  for  the  district  of 
Kansas,  under  the  act  of  Congress  of  March 
17tli,  1862.  To  the  information  the  defendants 
appeared  and  filed  an  answer,  verified  by  the 
oath  of  Hiatt,  in  which  they  alleged  that  they 
were  not  indebted,  and  had  not  been  indebted 
to  the  complainant  since  Mav,  1861,  upon  the 
bond  and  mortgage  executed  by  them.  And 
they  set  up  in  substance^  that  the  bond  and 
mortgage  had  been  paid  and  satisfied  bv  the 
Perkins  judgment  or  the  property  purchased 
under  it,  and  the  Kenyon  note  and  mortgage, 
pursuant  to  a  verbal  agreement  made  at  the 
time  the  bond  and  mortgage  were  executed. 

Upon  the  trial  of  this  question  of  payment 
and  satisfaction,  Hiatt  produced  what  pur- 
ported to  be  a  letter  from  the  complainant, 
which  supported  the  averment  as  to  the  agree- 
ment menuoned.  The  district  attorney  believ- 
ing the  letter  to  be  genuine,  and  the  testimony 
of  Hiatt  in  support  of  it  trustworthy,  dis- 
missed the  proceeding  and  instituted  otuer  pro- 
ceedings for  the  confiscation  of  the  Kenyon 
note  and  mortgage.  These  resulted  in  a  sale  of 
a  part  of  the  premises  covered  by  that  mort- 
gage, and  the  proceeds  of  the  sale  were  paid 
into  court.  In  the  meantime  the  Perkins  judg- 
ment proved  to  be  entirely  valueless,  the  prop- 
erty upon  which  it  was  a  lien  having  been  sold 
to  satisfy  a  prior  encumbrance. 

*The  present  suit  was  commenced  in  [*181 
February,  1867,  and  the  defenses  made  to  it 
were  substantially  these: 

1.  That  a  verbal  agreement  was  entered  into 
between  the  parties  at  the  trime  the  bond  and 
mortgage  were  executed,  by  which  the  com- 
plainant was  to  take  in  their  satisfaction  at  the 
election  of  the  defendants,  the  Perkins  judg- 
ment and  the  Kenyon  note  and  mortgage,  and 
that  the  defendants  in  1862  made  such  election 
which  was  acceded  to  and  accepted  by  the  com- 
plainant. The  election  thus  made  was  alleged 
by  the  defendants  to  have  been  communicated 
to  the  complainant  by  letter,  and  his  accept- 
ance of  the  collaterals  was  alleged  to  have  been 
contained  in  a  letter  from  him  in  which  he 
stated  that  he  should  henceforth  hold  the  col- 
laterals as  his  own  property,  in  satisfaction  of 
the  bond  in  suit; 

2.  That  the  right  of  the  complainant  to 
maintain  suit  was  barred  by  the  statute  of  lim- 
itat^ions  of  the  state  of  Kansas,  which  requires 
a  suit  of  this  character  to  be  brought  within 
three  years  after  the  cause  of  action  has  ac- 
crued; and, 

3.  That  the  Perkins  judgment  and  Kenyon 
note  and  mortgage  had  become  valueless  and 
were  lost  through  the  neglect  of  the  complain- 
ants, and  that  he  should,  therefore,  be  charged 
with  their  full  amount.  The  defendants  also 
allege  that  the  debt  against  Kenyon  was  confis- 
cated by  judgment  of  the  district  court,  as  the 
property  of  the  complainant. 

The  circuit  court  held  that  the  alleged  verbal 

agreement  was  not  proved,  and  that  the  stAt- 
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ute  of  limitations  of  Kansas  did  not  run 
against  the  right  of  action  of  the  complainant 
during  the  continuance  of  the  civil  war,  buL 
allowed  the  amount  of  the  Kenyon  note  alleged 
188*]  to  have  been  confiscated  *by  the  pro- 
ceedings taken  for  that  purpose  on  the  demand 
of  the  complainant,  and  gave  judgment  for  the 
balance  and  a  decree  for  the  foreclosure  of  the 
mortgage  and  sale  of  the  premises,  if  the 
amoimt- found  due  was  not  paid  within  a  des- 
ignated period.  From  this  aecre6  both  parties 
have  appealed  to  this  court. 

We  fully  concur  in  the  conclusion  of  the  cir- 
cuit court  that  the  alleged  verbal  agreement  be- 
tween the  parties  that  the  complainant  should 
take  the  Perkins  judgment  and  Kenyon  note,  at 
tlie  election  of  the  defendants,  in  satisfaction 
of  the  bond  and  mortgage  in  suit,  is  not  proved. 
The .  existence  of  any  agreement  of  the  kind  is 
positively  denied  by  the  complainant,  and  all 
the  circumstances  of  the  case  show  conclusively 
to  pur  minds  that  no  such  agreement  was  ever 
made.  In  the  first  place,  the  amount  of  both 
collaterals,  assuming  them  to  have  been  per- 
fectly good,  was,  at  the  time  the  loan  was 
made,  less  by  several  hundred  dollars  than  the 
amount  lent.  Then  the  loan  drew  twenty  per 
cent  interest  a  year,  while  one  of  the  collaterals 
bore  interest  only  at  six  per  cent  and  the  other 
at  seven  per  cent  a  year,  so  that  the  excess  of 
the  amount  due  on  the  loan  over  the  amount 
due  on  the  collaterals  was  constantly  increas- 
ing. In  the  second  place,  the  letter  which 
Hiatt  prctehds  to  have  received  from  the  com- 
plainant recognizing  the  alleged  verbal  agree- 
ment and  accepting  the  election  of  the  defend- 
ants, was  not  produced,  and  the  complainant 
denies  under  oath  that  he  ever  wrote  such  a 
letter.  The  latter 's  testimony  is  corroborated 
by  the  fact  that,  communication  by  maiA,  by 
which  means  Hiatt  pretends  to  have  received 
the  letter,  had  long  before  ceased  between  that 
portion  of  Virginia  in  which  the  complainant 
resided  and  the  loyal  portion  of  the  United 
States.  In  the  third  place,  the  statements  of 
183*]  Hiatt  made  to  'several  parties  at  dif- 
ferent times  were  inconsistent  with  the  exist- 
ence of  any  agreement  of  the  kind  mentioned. 
In  18G3  he  stated  to  the  district  attorney  that 
he  owed  the  complainant  the  entire  amount 
secured  by  his  mortgage,  and  this  was  more 
than  a  year  after  the  pretended  satisfaction  of 
the  bond  and  mortgage  in  suit.  The  story  put 
forth  by  the  defendants  is  contradicted  by  the 
testimony  of  the  complainant,  is  intrinsically 
improbable,  in  itself,  and  is  irreconcilable  with 
their  repeated  statements  to  others,  and  with 
their  answer  to  the  information  in  the  confisca- 
tion proceedings.  The  case  well  illustrates  the 
wisdom  of  the  rule  of  law  and  the  importance 
of  its  enforcement,  that  parol  testimony  of  a 
verbal  agreement  shall  not  be  permitted  to  vary 
or  contradict  the  terms  of  a  written  contract 
made  at  the  same  time.  The  contract  here  in 
writing  shows  that  the  Kenyon  note  and  mort- 
gage were  assigned  as  collateral  security.  The 
object  of  the  testimony  was  to  prove  that  a 
different  agreement  was  really  made,  namely: 
that  the  note  should  be  held  as  such  security 
only  at  the  option  of  the  defendants,  and  at 
their  election  could  be  turned  over  with  the 
Perkins  judgment  in  full  payment  and  satis- 
faction of  the  bond  and  mortgage.  Had  an  ob- 
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jection  been  taken  to  the  admissibility  of  this 
evidence  it  would  undoubtedly  have  been  ex- 
cluded. 

We  concur  also  with  the  circuit  court  in  its 
ruling,  that  the  statute  of  limitations  of  Kan- 
sas did  not  run  against  the  right  of  action  of 
the  complainant  during  the  continuance  of  the 
civil  war.  That  statute  required  the  action  to 
be  brought,  as  already  .stated,  within  three 
years  after  the  cause  of  action  accrued,  and  it 
constituted  a  rule  of  decision  in  the  national 
courts  equally  as  in  the  courts  of  that  state. 
The  cause  of  action  in  this  case  accrued  on  the 
29th  day  of  May,  1861.  At  that  time  the  civil 
war  embraced  Virginia,  or  at  least  that  portion 
of  the  state  in  which  the  complainant  resided. 

It  was  held  in  the  case  of  The  Protector, 
12  Wall.  700,  20  L.  ed.  460,  that  the  war  began 
in  that  state  at  the  date  of  the  Proclamation  of 
intended  blockade  of  her  ports  by  the  President. 
That  was  the  first  public  act  of  the  executive 
in  which  the  existence  of  war  in  *that  [*184 
state  was  officially  recognized,  and  to  its  date 
the  courts  therefore  look  as  the  commencement 
of  the  war.  And  so  far  as  the  operation  of  the 
statute  of  limitations  is  concerned,  it  was  held 
in  the  same  case  that  the  war  continued  until 
proclamation  was  in  like  manner  officially 
made  of  its  close.  That  occurred  on  the  2d  of 
April,  1866.  The  period,  therefore,  between 
the  27th  of  April,  1861,  and  the  2d  of  April, 
1866,  must  be  excluded  in  the  computation  of 
the  time  during  which  the  statute  has  run 
against  the  right  of  action  of  the  complainant 
on  the  bond  and  mortgage  in  suit,  and  beings 
excluded,  the  present  suit  is  not  barred. 

It  is  unnecessary  to  go  at  length  over  the 
grounds  upon  which  the  court  has  repeatedly 
held  that  the  statutes  of  limitation  of  the  sev- 
eral states  did  not  run  against  the  right  of  ac- 
tion of  parties  during  the  continuance  of  the 
civil  war.  It  is  sufficient  to  state  that  the  war 
was  accompanied  by  the  general  incidents  of 
a  war  between  independent  nations;  that  the 
inhabitants  of  the  Confederate  states  on  the  one 
hand,  and  of  the  loyal  states  on  the  other,  be- 
came thereby  reciprocally  enemies  to  each 
other,  and  were  liable  to  be  so  treated  without 
reference  to  their  individual  dispositions  or 
opinions ;.  that  during  its  continuance  all  com- 
mercial intercourse  and  correspondence  be- 
tween them  were  interdicted  by  principles  of 
public  law  as  well  as  by  express  enactments  of 
Congress;  that  all  contracts  previously  made 
between  them  were  suspended;  and  that  the 
courts  of  each  belligerent  were  closed  to  the 
citizens  of  the  other. 

Statutes  of  limitation,  in  fixing  a  period 
within  which  rights  of  action  must  be  asserted, 
proceed  upon  the  principle  that  the  courts  of 
the  country  where  the  person  to  be  prosecuted 
resides,  or  the  property  to  be  reached  is  sit- 
uated, are  open  during  the  prescribed  period  to 
the  suitor.  The  principle  of  public  law  which 
closes  the  courts  of  a  country  to  a  public  en- 
emy during  war,  renders  compliance  by  him 
with  such  a  statute  impossible.  As  is  well 
said  in  the  recent  case  of  Semmes  v.  Insurance 
Co.  13  Wall.  160,  20  L.  ed.  491,'  "The  law 
^imposes  the  limitations  and  the  law  [*186 
imposes  the  disability.  It  is  nothing,  there- 
fore,' but  a  necessary  legal  logic  that  the 
one  period  should  be  taken  from  the  other." 
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Ab  the  enforcement  of  contract  between 
enemies  made  before  the  war  is  suspended  dur- 
ing the  war,  the  running  of  interest  thereon 
during  such  suspension  ceases.  Interest  is  the 
compensation  allowed  hj  law,  or  fixed  by  the 
parties,  for  the  use  or  forbearance  of  monev, 
or  as  damaccs  for  its  detention,  and  it  would 
be  manifestly  unjust  to  exact  such  compensa- 
tion, or  damages,  when  the  payment  of  the 
principal  debt  was  interdicted.  The  question 
whether  interest  should  be  allowed  on  such  con- 
tracts during  the  period  of  war  was  much  con- 
sidered soon  after  the  Revolution.  In  the  case 
of  Boare  v.  AlUn,  2  Dall.  102,  decided  in  1789 
by  the  supreme  court  of  Pennsylvania,  it  was 
held  that  interest  did  not  run  during  the  war 
on  a  debt  owing  to  an  enemy,  contracted  pre- 
viously. "Where  a  person,"  said  the  court,  "is 
prevented  by  law  from  paying  the  principal, 
he  shall  not  be  compelled  to  pay  interest  dur- 
ing the  prohibition.^'  The  legislation  of  Con- 
gress after  the  commencement  of  the  War  of 
tiie  Revolution,  like  the  legislation  of  1861,  pro- 
hibited commercial  intercourse  with  the  inhab- 
itants of  the  enemies'  country,  and  the  court 
obuerved  that  the  defendant  could  not  have 
paid  the  debt  to  the  plaintiff,  who  was  an  alien 
enemy,  without  a  violation  of  the  positive  law 
of  the  country  and  of  the  law  of  nations,  and 
that  parties  ought  not  to  suffer  for  their  moral 
conduct  and  their  submission  to  the  laws.  The 
decision  was  followed  by  the  same  court  in 
Foxerafi  T.  VagU,  2  Dall.  132,  in  1791.  Sim- 
ilar decisions  were  rendered  by  the  court  of  ap- 
Gals  of  Virginia  and  the  court  of  appeals  of 
aryland. 

The  counsel  for  the  complainant  attempts  to 
draw  a  distinction  between  those  contracts  in 
which  interest  is  stipulated  and  those  to  which 
the  law  allows  interest,  and  contends  that  the 
revival  of  the  debt  in  tlxe  first  case,  after  the 
termination  of  the  war,  carries  the  interest  as 
186*]part  of  the  *debt;  while  in  the  latter 
eue  interest  is  allowed  onlyas  damages  for  the 
detention  of  the  money.  We  are,  however,  of 
opinion  that  the  stipulation  for  interest  does 
not  change  the  principle  which  suspends  its 
running  during  war.  In  the  first  case  cited, 
from  Pennsylvania,  interest  was  stipulated  in 
the  contract.  "A  prohibition,"  says  Mr.  Jus- 
tiee  Washington,  in  Conn.  v.  Petin.  Peters,  C.  C. 
524,  "of  all  intercourse  with  an  enemy  during 
the  war,  and  the  legal  consequence  resulting 
therefrom,  as  it  respwts  debtors  on  either  side, 
furnish  a  sound,  if  not  in  all  respects  a  just 
reason,  for  the  abatement  of  interest  until  the 
return  of  peace.  As  a  general  rule  it  may  be 
safely  laid  down  that  wherever  the  law  pro- 
hibita  the  payment  of  the  principal,  interest 
during  the  existence  of  the  prohibition  is  not 
demandable." 

Upon  the  third  ground  of  defense  we  are  un- 
able to  agree  with  the  circuit  court.  We  con- 
ear  in  its  ruling  that  the  oomolainant  is  not 
fustly  chargeable  with  any  neglect  in  the  col- 
lection of  the  collaterals.  His  residence  within 
the  Confederate  states  rendered  it  impossible 
for  him  to  superintend  proceedings  for  their 
enforcement,  llie  Perkins  judgment  proved 
to  be  worthless  in  consequence  of  the  defective 
admowledgment  of  the  mortgage,  for  the  en- 
forcement of  which  the  jiidgment  was  rendered, 
which  defect  gave  precedence  to  another  mort- 
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gage,  under  which  the  property  was  sold  and 
by  which  the  proceeds  were  absorbed.  The 
Kenyon  note  and  mortgage  were  confiscated, 
and  the  premises,  or  a  part  of  them,  covered  by 
that  mortgage,  were  sold  l^  the  marshal,  and 
the  proceeds  paid  into  court.  The  note  and 
mortgage  the  complainant  did  not  own ;  he  held 
them  only  as  collateral  security  for  the  pay- 
ment of  the  bond  of  the  defendants.  They 
were  owned  by  the  defendant,  Hiatt.  He  con- 
cocted a  scheme  to  defraud  the  complainant, 
and  invented  the  shallow  story  of  an  agreement 
with  him  to  take  the  collaterals  in  satisfaction 
of  the  loan,  although  they  were  less  than  the 
loan  in  amount  by  several  hundred  dollars.  By 
barefaced  and  impudent  falsehood,  and  the  pro- 
duction *of  a  fabricated  letter  purporting  [*  187 
to  be  from  the  complainant,  he  induced  the  dis- 
trict attomev  to  beueve  that  the  bond  and  mort- 
gage of  the  defendants  had  been  paid  and  satia- 
fiea,  and  that  the  collaterals  belonsed  to  the 
complainant,  and  as  his  property  their  confisca- 
tion was  decreed.  Having  thus  led  the  public 
prosecutor  to  treat  his  own  propertv  as  belong* 
ing  to  another,  and  to  be  confiscated  as  such,  he 
must  suffer  the  consequences  of  his  own  folly 
and  crime.  He  cannot  charge  the  loss  of  the 
collaterals  thus  caused  to  the  complainant. 

It  follows  from  the  views  we  have  expressed 
that  the  judgment  and  decree  of  the  circuit 
court  must  be  reversed,  and  that  the  court  be 
directed  to  enter  a  judgment  in  favor  of  the  com- 
plainant for  the  amount  due  on  the  bond  in 
suit;  such  amount  to  be  made  up  by  adding  to 
the  principal  the  interest  due  to  the  date  of  the 
judpiment,  at  the  rate  stipulated,  deducting  the 

fenod  intervening  between  the  27th  of  April, 
861,  and  the  2d  of  April,  1866;  and  also  a  de- 
cree directing  a  sale  of  the  mortgaged  premises 
and  the  application  of  tiie  proceeds  to  the  pay- 
ment of  tne  amount  found  due,  if  such  amount 
be  not  paid  within  such  reasonable  period  as 
mav  be  prescribed  by  the  court. 
And  it  ia  ao  ordered. 


Em  parte  In  the  Matter   of   MARSHAUi  0. 
ROBERTS  et  al,,  Petitionera. 

(See  8.  a  16  Wall.  884-887.)  -^  ' 

Court  of  Claima,  token  may  revoke  appeaH  — 
motion  for  new  trial. 

1.  The  court  of  claims  has  power  to  revoke  its 
order  for  the  aUowance  of  an  appeal  to  this  court* 
where  the  whole  record  Is  still  In  the  possession 
of  the  court  of  claims. 

2.  After  such  revocation,  the  court  of  claims  has 
power  to  hear,  entertain,  and  decide  a  motion  for 
new  trial. 

[No  7.    Orig.1 

Submitted  Deo,  16, 1872.  Decided  Feb.  10, 187S. 

PETITION  for  writ  of  mandamus. 
The  case  is  stated  by  the  court. 
Meaara.  Thomas  Wilson,  Edward  N.  Diel> 
eraon  and  R.  M.  Corwiae,  for  petitioners : 
The  court  supposed  itself  hampered  by  a  tech* 


184-387 


Supreme  Coubt  of  the  United  States. 


Dec.  Tibm, 


nical  difficulty,  which  seemed  to  stand  in  the 
way  of  substantial  justice ;  which  difficulty  was, 
that  the  order  of  May  2  seemed  to  have  ap- 
pealed the  case  and  so  annulled  the  stipulation. 

To  this  difficulty  we  make  these  two  answers : 
first,  that,  by  the  order  of  May  6,  the  court 
had  corrected  the  error  which  the  order  of  May 
2  created  in  the  record;  and,  therefore,  the  mo- 
tion for  a  new  trial  should  have  been  heard  just 
as  if  the  order  of  May  2  had  not  been  entered. 

Fay  V.  Wenzclly  8  Gush.  317. 

Second.  We  answer  that  if  the  order  of  May 
2  was  not  corrected  by  the  order  of  May  6,  then 
we  are  entitled  now  to  have  it  corrected  by  the 
court  of  claims  as  contrary  to  the  truth. 

See  XJ,  S.  V.  Adams,  6  Wall.  109,  18  L.  ed. 
793;  Ea  parte  Buaaell,  13  Wall.  671,  20  L.  ed. 
634. 

The  court  of  claims  by  0.  D,  Drake,  Edw'd 
Loring  and  Sam.  Milligan,  return: 

First.  The  order  of  the  court,  allowing  the 
appeal  prayed  for  by  the  claimants,  through 
their  attorney,  Thomas  Wilson,  was  lawfully 
and  rightfully  made  when  moved  for  by  said 
Corwine. 

Second.  After  that  order  was  made,  the  case 
was  no  longer  within  the  jurisdiction  of  the 
court  of  claims,  but  within  that  of  the  Supreme 
Court  of  the  United  States. 

(The  Attorney-General  argued  in  opposition 
to  the  petition.) 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  main  question  arising  on  the  motion  be- 
fore us  is  this :  does  the  allowance  of  an  appeal 
to  this  court  by  the  court  of  claims,  absolutely 
and  of  itself  remove  the  cause  from  its  juris- 
diction, so  that  no  order  revoking  such  allow- 
ance can  be  made? 

The  act  of  Congress,  3d  March,  1863,  author- 
izes appeals  under  such  regulations  as  this  court 
may  direct,  provided  such  appeals  be  taken  with- 
in ninety  days  after  such  judgment  or  decree. 

By  our  3d  Rule,  reflating  these  appeals,  we 
directed  that  this  limitation  of  ninety  days 
should  "cease  to  run  from  the  time  of  the  appli- 
cation for  the  appeal."  In  other  words,  the  ap- 
peal was  taken,  m  the  sense  of  the  act,  when 
the  defeated  party  in  the  court  of  claims  signi- 
fied, by  his  motion  for  the  allowance  of  an  ap- 
peal, his  desire  to  take  one.  But,  by  the  same 
rule,  we  declared  that  an  allowance  by  the  court 
or  the  Chief  Justice  in  vacation  was  essential 
to  the  perfecting  of  an  appeal;  so  that  there 
might  be,  between  the  motion  for  the  appeal 
and  its  allowance,  an  interval  of  time,  greater 
or  less  as  might  be  determined  by  the  conven- 
ience of  counsel,  subject  to  the  discretion  of  the 
court. 

ITie  judgment  in  the  case  before  us  was  ren- 
dered on  the  27th  of  February,  1871.  On  the 
16th  of  May,  a  motion  for  new  trial  was  made, 
and,  on  the  22d  of  the  same  month,  there  was 
filed  a  motion  for  the  allowance  of  an  appeal. 
This  motion  was  in  time,  and,  unless  there  be 
some  rule  of  the  court  of  claims  to  the  con- 
trary, we  perceive  no  objection  to  hearing  the 
motion  for  a  new  trial  at  any  time  after  it  was 
made,  or,  if  that  should  be  refused,  to  the  sub- 
sequent allowance  of  the  appeal.  It  appears, 
386*]  however,  that  the  •attorney  for  the  peti- 
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tioners,  apprehending  some  prejudice  to  his  mo« 
tion  for  new  trial  from  the  motion  for  an  ap- 
peal, entered  into  a  stipulation  with  the  Assist- 
ant Attorney  General,  representing  the  United 
States,  which  was  filed  with  the  motion  for  an 
appeal,  that  the  latter  motion  should  not  inju- 
riously affect  the  former,  or  prevent  a  full  hear- 
ing and  decision  upon  the  merits.  Both  motions 
were  thereupon  continued.  Subsequently,  while 
both  were  pending,  one  of  the  counsel  for  the 
plaintiffs,  not  the  attorney  of  record,  and  with- 
out the  assent  or  knowledge  of  the  attorneys  of 
record,  moved  the  court,  on  the  2d  day  of  May, 
1872,  for  the  allowance  of  an  appeal  as  prayed 
by  the  motion  of  the  22d  of  May,  1871,  and  the 
appeal  was  allowed.  As  soon  thereafter  as  the 
motion  could  be  made,  the  same  counsel  moved 
for  and  obtained  an  order.  May  8th,  1872,  re- 
voking this  allowance.  Afterwards,  the  motion 
for  new  trial  coming  on  to  be  heard,  on  the  22d 
November,  the  court  refused  to  entertain  it,  on 
the  groimd  that  an  appeal  had  been  allowed  on 
the  2d  May,  1872,  and  that,  the  cause  having 
been  thus  removed  from  its  jurisdiction,  the 
subsequent  order,  revoking  that  allowance,  was 
a  nullity,  llie  attorney  for  the  petitioners  then 
moved  the  court  to  strike  out  the  allowance  of 
appeal,  on  the  2d  of  May,  1872,  but  the  court 
refused  to  entertain  that  motion. 

The  question  whether  the  court  erred  is  now 
before  us. 

We  are  clearly  of  opinion  that  the  court  of 
claims  had  power  to  hear  and  ought  to  have 
heard  and  determined  both  motions,  and  that 
its  order  of  revocation,  made  on  the  8th  of  May, 
1872,  was  within  its  jurisdiction. 

That  it  ought  to  hear  and  deoide  the  motion 
for  new  trial  is  obvious ;  for,  when  that  motion 
was  called  up  on  the  22d  of  November,  1872, 
the  order  revoking  the  allowance  of  appeal 
stood  itself  unrevoked.  A  new  order  was  neces- 
sary to  get  rid  of  its  effect.  As  long  as  it  re- 
mained on  the  record,  no  question  could  be 
made  of  its  operation. 

But  was  it  a  nullity  in  fact? 

It  cannot  be  denied  that  the  order  allowing 
the  appeal  'was  improvidently  made.  It  [*387 
was  moved  for  without  authority,  or,  if  with 
authority,  under  a  total  misapprehension  of 
fact  and  in  disregard  of  the  stipulation  entered 
into  by  the  attorneys  in  the  cause.  Its  effect 
was  to  destroy  the  previous  motion  for  a  new 
trial,  contrary  to  the  express  terms  of  the 
agreement.  It  had  hardly  been  made  when  the 
counsel  who  had  inadvertently  moved  for  It, 
moved  for  its  revocation,  and  the  motion  was 
granted.  We  do  not  doubt  the  power  or  the  pro- 
priety of  that  action.  The  whole  record  was 
still  in  the  possession  of  the  court  of  claims; 
and  the  stipulation,  showing  that  the  motion 
for  an  allowance  of  the  appeal  could  not  prop- 
erly be  disposed  of  before  the  motion  for  new 
trial  had  been  heard  and  determined,  was  a 
part  of  that  record. 

We  shall,  therefore,  award  a  mandamus,  re- 
quiring the  court  of  claims  to  hear,  entertain 
and  decide  the  motion  for  new  trial,  and  also 
the  motion  to  correct  the  records  of  that  court, 
as  set  forth  in  the  motion  to  this  court,  made 
in  behalf  of  the  petitioners. 
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would  be  beneficial  to  him.  See  the  testimony 
of  Donovan,  Rec.  p.  150;  and  of  Arthur,  p.  139. 
Volenti  non  fit  injuria. 

It  is  alleged  that  imder  the  ordinance  of 
June  7,  1852,  the  city  made  a  wharfage  charge 
of  $1  each  upon  all  water  crafts  other  than 
steamers,  touching  at  the  landing.  Upon  look- 
ing into  the  ordinance  we  find  it  too  clear  to 
admit  of  doubt  or  require  discussion  that  this 
charge  was  a  tax,  sucn  as  the  city  had  reserved 
the  right  to  impose,  and  not  a  wharfage  charge 
falling  within  the  category  of  those  which  be- 
longed to  the  complainant.  At  the  same  time 
that  this  tax  was  exacted,  Marshall  was  collect- 
ing an  additional  $2  from  each  of  the  vessels, 
upon  which  it  was  imposed.  With  this  the  city 
in  nowise  interfered,  and  there  is  no  complaint 
on  that  subject. 

Lastly^  it  is  claimed  that  the  complainant  is 
151*]  entitled  to  the*income  which  he  would 
luive  received  during  the  extension  of  his  term 
of  ten  years,  if  it  had  been  extended  at  its  close 
for  the  length  of  time  the  quarantines  subsist- 
ed. The  quarantines  affected  only  boats  coming 
up  the  river,  and  only  such  of  those  as  had  cases 
of  fever  on  board.  The  quarantines  were  estab- 
lished >vith  the  consent  of  the  complainant.  He 
admits  this,  but  says,  that  although  he  then 
made  no  such  claim,  he  expected  his  term  to  be 
extended  accordingly.    He  knew  all  about  the 

5[uarantiDe8  when  the  extension  which  he  asked 
or  was  conceded  to  him,  and  when  he  yielded 
up  the  possession,  saying  he  was  done  with  the 
landing,  and  claimed  only  the  proceeds  of  the 
tax  of  $1,  which  we  have  already  considered. 
His  right  to  collect  wharfages  was  neither  "in- 
terrupted or  defeated  permanently,"  nor,  in- 
deed, gainsaid  or  questioned  by  the  city. 

The  claim  is  neither  within  the  letter,  mean- 
ing, nor  equity  of  the  contract,  and  must  be 
denied.  It  appears  that  Marshall  made  two 
loans  from  the  city  to  remove  incumbrances — 
one  of  $1,000.  The  amount  of  the  other  is  not 
shown.  Neither  of  these  loans  has  been  repaid. 
There  is  no  report  of  a  master  in  the  record. 
The  decree  is  very  brief.  The  record  furnishes 
no  means  of  ascertaining  the  ground  upon 
which  the.  court  proceeded,  in  coming  to  the 
eonclusion  that  the  complainant  was  entitled 
to  the  sum  decreed  in  his  favor. 

After  a  careful  examination  of  the  case  we 
have  found  no  error  against  the  appellant. 

The  decree  of  the  Circuit  Court  ia,  therefore, 
e>ffi/rmedm 

CHARLES  8HUTTE,  Plff.  in  Err,, 

URIAH  THOMPSON  et  al, 

(See   8.    C.   15   Wall.   161-165.) 

Waiver  of  objections  to  deposition — objections, 
when  nuide — reputation,  when  evidence — taa 
deed,  when  not  evidence  —  instructions  to 
jury, 

1.  Where  a  deposition  was  not  taken  In  conform- 
ity with  all  the  regulatlous  of  the  act  of  CoDgress, 
•  party  may  waive  such  objections ;  and  If  be  does, 
\u  cannot  afterwards  avail  blmself  of  tbem. 

2.  Objections  to  the  competency  of  a  witness 
mast  be  made  at  the  time  of  taking  his  deposition, 

>i/TB. — uepoaition9  in  U,  8.  courts,  defects  and 
irregulariiiea  (n,  hoto  taken  advantage  of.  and  how 
^eeived — see  note  to  Wlnans  v.  N.  Y.  &  Brie  R. 
Co.  16  Lw  ed.  U.  8.  69. 
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If  the  party  objecting  attended;  and  If  he  does 
not  then  object,  he  will  be  presumed  to  have  waived 
objection. 

3.  lie  waives  every  formal  objection  when  he  at- 
tends the  examination  of  a  witness,  cross-examines 
without  protest,  and  remains  silent  until  the  wit- 
ness has  died. 

4.  Reputation  to  establish  a  particular  fact  not 
of  a  public  nature  Is  not  generally  admissible,  al- 
though where  the  existence  of  the  fact  has  been 
proved  aliunde,  reputation  Is  sometimes  received  to 
explain  It. 

5.  A  tax  deed  for  lands  which  Is  void  for  want 
of  compliance  with  the  statute,  Is  not  admissible 
In  evidence. 

6.  Where  no  requests  were  made  for  specific  In- 
structions to  a  Jury,  error  cannot  be  assigned  for 
failure  to  give  Instructions  that  were  not  asked. 

[No.  7.] 
Submitted  Deo.  5,  1872.    Decided  Feb.  S,  187S. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  West  Virginia. 

Suit  in  ejectment  was  brought  in  the  court 
l)elow  by  the  defendants  in  error.  Judgment 
having  been  given  in  their  favor,  the  defendants 
in  that  court  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  C.  Bossom  and  John  S.  Hoffman, 
for  plaintiff  in  error: 

The  deposition  of  William  Underwood,  re- 
ferred to  in  the  first  bill  of  exceptions,  should 
not  have  been  read  to  the  jury,  because  it  was 
not  taken  and  certified  in  conformity  with  the 
provisions  of  the  statute. 

See  Act  Cong.  Sept.  24,  1789,  §  30. 

1.  In  this,  that  it  was  not  taken  and  certified 
by  either  of  the  officers  therein  designated.  It 
was  taken  before  a  "justice  of  a  township," 
one  of  the  subdivisions  of  a  county  of  the  state 
(see  Const.  W.  Va.  art.  VII.  §§  1-2,  8-11,  and 
Sess.  acts  1863,  ch.  122,  §§  12,  16-18,  23,  and 
acts  of  same  session,  ch.  132,  §§  1-4  et  seq. 
from  which  it  will  appear  that,  except  as  a 
mere  conservator  of  the  peace,  his  judicial  pow- 
ers are  limited  to  the  township  in  which  he  is 
elected,  and  he  was,  therefore,  not  a  judge  of 
a  county  court,  within  the  meaning  of  the  stat- 
ute. 

It  is  equally  clear  that  he  was  not  judge  of 
a  court  of  C.  P. 

In  neither  the  Constitution  of  the  state,  nor 
the  statutes,  is  there  any  court  known  by  that 
name.  If  there  be  such  a  one,  it  must  then  be 
so  by  reason  of  its  constitution  or  jurisdiction, 
or  both,  and  these  features  of  it  such  as  to  make 
it  a  court  of  that  kind,  as  distinguished  from 
other  courts. 

The  conditions  upon  which  a  deposition,  in 
a  suit  at  law,  was  authorized  to  be  taken,  does 
not  appear  to  have  existed,  namely:  that  the 
witness  lived  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  trial;  or  was 
bound  on  a  voyage  to  sea;  or  was  about  to  go 
out  of  the  United  States;  or  was  ancient  and 
very  infirm. 

Some  one  of  these  conditions  or  reasons 
should  appear  on  the  face  of  the  deposition, 
and  not  be  left  to  parol  proof.  For  the  act  of 
Congress  directs  that  the  deposition  shall,  to- 
gether with  the  certificate  of  the  reasons^  as 
aforesaid,  of  their  being  taken,  be  by  him,  the 
magistrate,  sealed  up  and  returned. 

Harris  v.  Wall,  7  How.  706;  Bell  v.  Morri- 
son, 1  Pet.  365. 

It  is  further  required  by  the  act  of  Congress, 
that   "Every   person    deposinff.    as   aforesaid, 
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a  dam  which  injures  his  fishery,  nor  proceed 
against  the  dam  as  a  nuisance,  nor  is  the  own- 
er liable  to  indictment. 

Stoughton  v.  Baker,  4  Mass.  522;  Com,  v. 
Chapin,  6  Pick.  199;  Vinton  v.  Welsh,  9  Pick. 
87;  Com.  v.  Alger,  7  Cush.  53;  Same  v.  Essew 
Co.  13  Gray,  239. 

How  extremely  unjust  and  unreasonable  it 
would  be,  where  only  an  implied  condition  of 
building  a  fish-way  existed,  to  put  in  an  ex- 
press condition  that  all  damages  should  be 
paid,  and  then  force  the  plaintiff,  by  building 
fish- ways,  to  give  back  to  the  owners  what  we 
had  already  paid  them  for  the  loss  of.  No  court 
would  allow  such  a  construction  of  a  private 
agreement. 

This  release  of  the  public  right  may  be  made 
in  several  ways.  Its  permission  in  the  charter 
to  erect  a  dam  without  any  fish-ways,  is  an  ex- 
press waiver.  A  provision  that  they  shall  make 
fish-ways  of  a  certain  kind,  is  a  waiver  by  im- 
plication of  a  right  to  reouire  any  other  kind. 
A  provision  that,  instead  of  performing  this 
duty,  it  shall  pay  damages  to  certain  persons 
whom  the  legislature  may  consider  to  be  in- 
jured, is  another  implied  waiver.  This  clearly 
appears  from  opinion  of  Shaw,  Ch.  J.,  in  Com. 
V.  Essex  Co.,  13  Gray,  239,  the  principles  and 
course  of  argument  in  which  are,  we  submit, 
conclusive  of  the  present  case. 

But  it  may  be  claimed  that  there  is  a  stat- 
ute of  Mass.  existing  when  this  charter  was 
made,  which  reserves  the  right  to  alter,  modify 
or  repeal  any  charter  theretofore  granted,  and 
that  the  state  has  the  power  under  this  statute 
to  take  back  any  right  it  has  given  even  for  a 
valuable  consideration. 

If  this  be  the  proper  construction  of  this 
statute,  it  is  clearly  void.  A  constitutional 
provision  cannot  be  evaded  in  such  a  manner. 

But  it  is  evident  from  the  Essex  Case  that  no 
such  construction  can  be  given  to  this  statute. 

The  distinction  in  this  is:  the  legislature 
may,  under  certain  circumstances,  alter  the 
chaiter,  but  it  cannot  do  anything  to  affect  or 
destroy  any  rights  of  property  acquired  under 
the  charter;  and  if,  under  such  reservation,  it 
attempts  to  violate  any  contract  it  has  made,  it 
is  met  by  a  higher  power  than  its  own,  which 
forbids  it. 

In  Durfee  v.  R.  Co.  6  Allen,  236,  the  court, 
p.  244,  speaking  of  the  true  meaning  of  this 
general  statute,  says :  "It  is  nothing  more  than 
the  ordinary  case  of  a  stipulation  that  one  of 
the  parties  to  a  contract  may  vary  its  terms, 
with  the  assent  of  the  other  contracting  par- 
tjr."  In  Sage  v.  Dillard,  15  B.  Mon.  340,  in  a 
similar  case,  the  court  laid  down  the  same  rule. 

Messrs.  Cluirles  R.  Train  and  Chas.  Al- 
len, for  defendants  in  error: 

I.  ( a )  The  Connecticut  river  at  the  plain- 
tilTs  dam  is  not  a  navigable  stream,  and  any 
proprietor  of  the  soil,  under  and  on  each  side 
thereof,  might  erect  and  maintain  a  water- 
wheel,  and  a  dam  to  raise  water  for  working 
it,  across  said  stream,  without  legislative  aid. 

R.  S.  of  Mass.  ch.  116;  Gen.  Stat,  of  Mass. 
ch.  149. 

(&)  By  the  law  of  Massachusetts  it  is  the 
duty  of  those  who  maintain  dams  to  provide 
and  maintain  suitable  fish-ways  therein. 

(o)  Every  owner  of  a  dam  holds  it  on  condi- 
tion, or  perhaps  under  the  limitation,  that  a 
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reasonable  and  suflident  passage-way  shall  be 
allowed  for  the  fish.  This  limitation  being  for 
the  benefit  of  the  public,  is  not  extin^shed 
by  any  inattention  or  neglect  in  compellmg  the 
owner  to  comply  with  it. 

Stoughton  v.  Baker,  4  Mass.  528. 

In  that  case,  there  was  a  neglect  to  build  a 
fish-way  from  1634  to  1789.  But  it  was  held 
that  the  duty  of  the  holder  to  maintain  a  fish- 
way  continued. 

See  also  Com.  v.  Chapin,  5  Pick.  199;  Vin- 
ton V.  Welsh,  9  Pick.  87;  Com.  v.  Essex  Co. 
13  Gray,  248. 

id)  It  being  a  public  right,  that  such  fish- 
ways  shall  be  maintained^  it  is  within  the  pow- 
er and  duty  of  the  legislature  to  prescribe  the 
manner  in  which  it  shall  be  done.  This  power 
the  legislature  of  Massachusetts  has  constantly 
exercised,  requiring  the  owners  of  dams  alreadv 
existing,  in  numerous  instances,  to  build  sucn 
highways  at  their  own  expense,  subject  to  the 
approval  of  committees  appointed  by  the  leg^- 
islature,  or  the  selectmen  of  towns,  and  l^  au- 
thorizing and  directing  committees  appointed 
by  the  legislature  or  to  be  chosen  by  towns,  to 
go  on  and  construct  such  fish-ways. 

{e)  It  has  likewise  long  been  the  estab- 
lished law  of  Mass.  that  a  grant  of  authority 
by  legislature  to  erect  a  dam  across  a  river,  is 
to  be  construed  to  be  under  an  implied  condi- 
tion to  keep  an  open  fish-way,  unless  there  i49 
some  express  provision  to  the  contrary. 

Stoughton  v.  Baker,  4  Mass.  528;  Vinton  ▼ 
Welsh,  9  Piclc.  87;  Cotn.  v.  Essex  Co.  13  Gray 
248. 

if)  By  statute  of  1830,  ch.  81,  re-enacted  ii 
the  Rev.  Stat.  ch.  44,  S  23,  and  the  Gen.  Stat 
ch.  68,  §  41,  the  legislature  of  Mass.  had  de 
dared  that  every  act  of  incorporation,  passed 
after  March  11,  1831,  should  '^At  all  times  be 
subject  to  amendment,  alteration  or  repeal  at 
the  pleasure  of  the  legislature." 

This  statute  has  been  a  part  of  all  charters 
since  granted,  just  as  mucn  as  if  it  had  been 
inserted  in  the  charters  themsdves. 

Pa.  CoU.  Cases,  13  Wall.  213,  20  L.  ed.  553. 

II.  (a)  There  is  no  express  provision  in  the 
charter  exempting  the  Hadley  Falls  Company 
from  that  duty. 

(6)  There  is  no  provision  from  which  such 
an  exemption  can  be  implied,  unless  it  is  found 
in  the  provision  concerning  the  payment  of 
damages,  which  might  arise  to  fishing  rights 
above  the  dam. 

(o)  These  provisions  are  as  follows  (St. 
1848,  ch.  222,  §  14) :    "Said  corporation  shall 

Sav  such  damages  to  the  owners  of  the  present 
sning  right  existing  above  the  dam  which  the 
said  company  is  hereby  empowered  to  con- 
struct, as  may  be  awarded,  etc." 

§  5.  "The  Hadley  Falls  Company,  or  any 
of  the  owners  of  said  fishing  right  may  at  any 
time  apply  to  said  coimty  commissioners  to 
proceed  and  ascertain  the  damages  to  said  fish- 
ing rights ;  and  the  said  commissioner  shall  de- 
termine and  award  the  damages  to  said  fishing 
rights  within  sixty  days,"  etc. 

{d)  It  is  to  be  observed  that  the  Hadley  Falls 
Co.  by  its  charter  acquired  no  right  to  exercise 
the  power  of  eminent  domain.  Its  rights  and 
liabilities  were  left  to  be  determined  by  the 
mill  acts,  before  referred  to. 
R.  Stat  of  Mass.  116. 
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(e)  But  there  is  no  provision  in  the  mill  acts 
for  the  assessment  of  damages  to  fishing  rights, 
and  hy  section  20  of  said  chapter,  it  is  provided 
that  "No  action  shall  he  sustained  at  common 
law  for  the  recovery  of  damages  for  the  erec- 
tion, maintaining  or  using,  any  mill  or  mill- 
dam,  except  as  is  provided  in  this  chapter." 

(/)  The  legislature  might  well  have  supposed 
that  a  dam  across  the  Connecticut  at  that 
point,  provided  ^ith  the  best  fish -way  then 
known,  might  injure,  more  or  less,  the  fishing 
rights  above  the  dam,  and  so  inserted  this  pro- 
vision in  the  charter,  to  supply  an  omission  in 
the  general  law.  And  but  for  this  supposed 
necessity,  the  charter  would  have  been  as  silent 
on  the  subject  of  damages  to  fishing  rights,  aa 
it  is  in  relation  to  damages  by  flowing. 

(.7)  It  is  no  answer  to  this  argument  to  say 
that  the  legislature  made  no  provision  in  the 
charter  for  damages  to  the  fishing  rights  below 
the  dam. 

llie  legislature  may  not  have  known,  and  un- 
doubtedly did  not  consider,  whether  any  injury 
would  accrue  by  the  erection  of  the  dam  to  the 
fishing  right  below  it.  And  it  was  entirely 
within  the  power  and  province  of  the  legisla- 
ture to  protect  those  rights  when  it  became 
manifest  that  those  rights  were  aflfected. 

IJI.  The  language  of  the  charter  does  not 
imply  that  they  were  to  be  relieved  from  the 
duty  of  building  and  maintaining  a  fish- way. 

(a)  The  preservation  of  the  fisheries  is  for 
the  benefit  of  the  public.  The  right  to  have  the 
fish  pass  up  the  river  is  a  public  right.  It  is 
true  that  the  right  to  catch  the  fish  is  in  the 
owners  of  the  soil,  but  the  right  to  have  the  fish 
there,  so  that  they  can  be  caught,  is  a  public 
right. 

See  Com.  r.  Essew  Co.  13  Gray,  247. 

ih)  "All  grants  of  the  legislature  surrender- 
ing public  rights  are  to  be  construed  strictly 
ngainat  the  grantees.  The  grantees  will  take 
no  powers  by  implication,  which  are  not  neces- 
sary for  carrying  the  purposes  of  their  charter 
into  effect."  The  grant  of  privileges  and  ex- 
emptions to  a  corporation  is  strictly  construed 
against  the  corporation  and  in  favor  of  the 
pablie.  Nothing  passes  but  what  is  granted  in 
clear  and  explicit  terms. 

Insurance  Co.  v.  Deholt,  16  How.  435;  see 
MilU  ▼.  St.  Clair  Co.  8  How.  581;  Can.  Co.  v. 
Whceley,  2  B.  &  Ad.  793,  cited  and  approved  in 
Charle*  River  Br.  v.  Warren  Br.  11  Pet.  544; 
Sedg.  St.  &  Const.  Lb  338  et  eeq.,  and  cases 
cited ;  Com.  v.  Roxtmry,  9  Qray,  402 ;  People  v. 
Lamhier^  5  Den.  1. 

So  dams  in  Massachusetts,  so  far  as  known, 
have  been  allowed  to  be  built  without  fish- ways. 
The  universal  rule,  it  is  believed,  was  the  other 
way.  Simply  omitting  to  provide  for  a  flsh- 
wmy  in  terms,  raises  no  presumption  that  none 
was  intended,  because  the  well-known  law,  con- 
stantly practiced,  was  that  fish -ways  could  be 
expressly  ordered  afterwards,  if  the  owners  of 
the  dam  should  neglect  their  duty.  What 
reason  is  there  to  suppose  that  this  dam  alone, 
of  all  those  in  the  Commonwealth,  was  to  have 
no  riah-way? 

The  fisheries  below  the  dam  are  also  injured 
by  the  construction  of  the  dam  without  a  fish- 
wmy.  No  compensation  being  provided  for  this 
injury,  the  charter  was  to  this  extent  unconsti- 
tutional. A  grant  of  a  right  to  take  private 
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property  under  the  right  of  eminent  domain, 
must  make  provision  for  compensation,  or  else 
it  is  void.  . 

it  may  well  be  doubted  whether  a  state  has 
the  power  to  permit  a  river  flowing  in  four 
states,  and  in  which  the  citizens  of  those  states 
have  similar  rights,  to  be  effectually  closed. 

It  would  require  a  very  strong  case,  to  carry 
with  it  a  presumption  that  the  legislature  of 
Mass.  intended  absolutely  to  close  the  Connecti- 
cut river  against  the  passage  of  fish.  Not  only 
the  public  right  of  her  own  citizens,  but  the 
comity  due  to  the  people  of  Conn.,  Vt.,  and'K. 
H.  would  prevent  this,  unless  in  the  presence  of 
an  overpowering  necessity. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Rivers,  though  not  navigable  even  for  boats 
or  rafts,  and  even  smaller  streams  of  water, 
may  be  and  often  are  regarded  as  public  rights, 
subject  to  legislative  control,  as  the  means  for 
creating  power  for  operating  mills  and  madiin* 
cry,  or  as  the  source  for  furnishing  a  valuable 
supply  of  fish,  suitable  for  food  and  sustenance. 
Such  water-power  is  everywhere  regarded  as  a 
public  right,  and  fisheries  of  the  kind,  even  in 
waters  not  navigable,  are  also  so  far  publie 
rights  that  the  legislature  of  the  state  may  or- 
dain and  establish  regulations  to  prevent  ob- 
structions to  the  passage  of  the  fish,  and  to  pro- 
mote the  usual  and  uninterrupted  enjoyment  of 
the  right  by  the  riparian  owners.  Proprietors 
of  the  kind,  if  they  own  both  banks  of  the 
water  course  and  the  whole  soil  over  which  the 
water  of  the  stream  flows,  may  er«..  i  uams  ex- 
tending from  bank  to  bank  to  create  power  t6 
operate  mills  and  machinery,  subject  to  certain 
limitations  and  conditions,  and  ma^  also  claim 
the  exclusive  right  of  fishery  within  their  ter- 
ritorial limits,  subject  to  such  regulations  as 
the  legislature  may,  from  time  to  time,  ordain 
and  establish.  Persons  owning  the  whole  of  the 
soil  constituting  the  bed  and  banks  of  the 
stream  are  entitled  to  the  whole  use  and  profits 
of  the  water  opposite  their  land,  whether  the 
water  is  used  as  power  to  operate  mills  and  ma- 
chinery or  as  a  fishery,  subject  to  the  implied 
condition  that  they  shall  so  use  their  own  right 
as  not  to  injure  the  concomitant  right  of  an- 
other riparian  owner,  and  to  such  regulations 
OS  the  legislature  of  the  state  shall  prescribe. 
Where' such  a  proprietor  owns  the  land  on  one 
side  only  of  the  stream,  his  right  to  the  land 
and  to  the  use  of  the  water,  *  whether  [*507 
used  as  power  to  operate  mills  and  machinery 
or  merely  as  a  fisheiy,  extends  only  to  the  mid- 
dle thread  of  the  stream,  ai>  a*  Cinnmoi  law, 
and  is  subject  to  the  same  c  editions  and  regu- 
lations as  when  the  ownership  includes  the 
whole  soil  over  which  the  water  of  the  stream 
flows.  Authority  to  erect  dams  across  such 
streams  for  mill  purposes  results  from  the  own- 
ership of  the  bed  and  the  banks  of  the  stream, 
or  the  right  to  construct  the  same  may  be  ac- 
quired by  legislative  grant,  in  cases  where  the 
legislature  is  of  the  opinion  that  the  benefit  to 
the  public  will  be  of  sufficient  importance  to 
render  it  expedient  for  them  to  exercise  the 
right  of  eminent  domain  and  to  authorize  such 
an  interference  with  private  rights  for  that 
purpose.  Lands  belonging  to  individuals  have 
oft^  been  condemned  for  such  purposes,  in  the 
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exercise  of  the  right  of  eminent  domain,  in 
cases  \vhere,  from  the  nature  of  the  country, 
mill-sites  siillicient  in  number  could  not  other- 
wise be  obtained,  and  that  right  is  eveii  more 
frequently  exercised  to  enable  niill-Owners  to 
flow  the  water  back  beyond  their  owii  limits,  in 
order  to  tresite  sufficieiit  pOwer  or  head  and  fall 
to  operate  their  mills.  Concomitant  with  the 
authority  to  erect  such  dams  for  such  purposes 
over  the  beds  of  water-courses,  as  resulting 
from  the  title  to  the  banks  and  bed  of  the 
stream,  is  also  the  exclusive  right  of  fishei^, 
which  also  lias  its  source  in  the  same  ownership 
of  the  soil,  and  the  better  opinion  is  that  it  is 
not  devested  or  extinguished  by  any  legislative 
act  condemning  the  land  to  the  use  of  another 
for  mill  purposes,  unless  the  words  of  the  grant 
conferring  toe  authority  to  construct  the  dam 
plainly  indicate  that  such  was  the  intention  of 
the  legislature.  Water  rights  of  the  kind,, 
whether  the  streams  are  used  for  mill  purposes 
or  merely  as  fisheries,  are  justly  entitled  to 
public  protection,  as  they  are  in  many  cases  of 
great  value  to  the  community  where  they  exist, 
but  they  are  the  source  of  many  conflicting  in- 
terests which  the  state  legislatures  as  well  as 
the  courts  have  found  it  difficult  to  adjust,  as 
appears  from  the  countless  efforts  which  have 
been  made  in  that  behalf  without  complete 
success. 

608*]  'Certain  persons,  their  associates  and 
successors,  on  the  28th  of  April,  1848,  were  in- 
corporated by  the  name  of  the  Hadley  Falls 
Company,  for  the  purpose  of  constructing  a 
dam  across  the  Connecticut  river,  and  one  or 
more  locks  and  canals,  in  connection  with  the 
said  dam,  to  create  a  water-power  to  be  used  for 
manufacturing  and  mechanical  purposes,  and 
also  for  the  purpose  of  navigation,  with  all  the 
powers  and  privileges  and  subject  to  all  the  du- 
ties, liabilities,  and  restrictions  set  forth  in  the 
thirty-eighth  and  forty-fourth  chapters  of  the 
Kcvised  Statutes  of  the  state.  8  Special  Laws, 
949 ;  Revised  Statutes,  328-366.  Power  and  au- 
thority are  given  to  said  corporation  to  con- 
struct and  maintain  a  dam  across  said  river  at 
South  Hadley,  at  any  point  between  the  present 
dam  of  the  proprietors  of  the  locks  and  canals 
and  the  lower  locks  of  the  said  proprietors,  of  a 
height  suflicient  to  raise  the  water  to  a  point 
not  exceeding  the  present  level  of  the  water 
above  the  dam  of  the  said  proprietors ;  and  the 
further  provision  is  that  the  corporation  shall 
pay  such  damages  to  the  owners  of  the  present 
hsh  rights  above  the  dam  to  be  erected  as  shall 
be  awarded  by  the  county  commissioner.  Pur- 
suant to  the  act  of  incorporation  the  stockhold- 
ers accepted  the  charter,  constructed  the  dam, 
paid  certain  damages  to  the  owners  of  fish 
rights  above  the  dam  as  constructed,  and  de- 
pended, as  the  respondents  allege,  more  than 
$2,000,000,  including  the  cost  of  the  dam  and 
the  damages  paid  to  parties  adversely  inter- 
ested, in  constructing  their  improvements,  and 
failed  in  business.  New  parties  acquired  the 
title  to  the  dam  and  the  other  improvements, 
and  on  the  31st  of  January,  1859,  the  respond- 
ents in  this  case,  as  such  new  proprietors,  their 
associates  and  successors,  were  incorporated  by 
the  name  of  the  Holyoke  Water  Power  Com- 
pany, and  they  were  empowered  to  uphold  and 
maintain  the  dam  and  other  improvements  con- 
structed by  the  prior  company,  and  to  erect  and 


maintain  a  water-power  to  be  used  for  the  sajne 
purposes  as  those  described  in  the  prior  char- 
ter, with  the  same  powers  and  privileges  and 
subject  to  the  same  •liabilities  and  re-  [*600 
strictions.     Private  acts,  1859,  225.     Special 
power  was  conferred  upon  the  governor,  by  and 
with  the  advice  and  consent  of  the  council,  by 
the  act  of  the  15th  of  May,  1866,  to  appoint 
commissioners  of  fisheries  in  the  said  river  and 
one  other  river,  to  hold  their  offices  for  five 
years  unless  sooner  removed,  and  it  was  made 
their  duty  by  the  same  act  forthwith  to  exam- 
ine the  several  dams  on  said  rivers  in  said 
state,  and  after  notice  to  the  owners  of  the 
dams,  to  determine  and  define  the  mode  and 
plan  by  which  fish-ways  shall  be  constructed, 
suitable  and  sufficient  to  secure  the  free  passalge 
of  salmon  and  shad  up  said  rivers  during  their 
accustomed  seasons.     Said  commissioners  are 
also  authorized  to  agree  with  the  proprietors  of 
such  dams  to  construct  at  their  own  expense 
said  fish-ways  according  to  the  plans  adopted, 
if  the  proprietors  consent  so  to  do,  and  if  they 
fulfil  the  agreement  and  the  fact  is  duly  certi- 
fied to  the  secretary  of  state,  the  provision  is 
that  the  same,  for  the  period  of  five  years,  shall 
be  taken  and  deemed  as  in  lieu  of  the  fish-ways 
which  such  a  proprietor  is  now  required  by  law 
to  keep  and  maintain  for  that  purpose.    Unless 
the  proprietor  of  such  a  dam  shall  agree  with 
the  commissioners  within  thirty  days  from  the 
time  he  is  so  furnished  with  the  plan  to  build 
such  fish-way  in  the  manner  prescribed,  the 
commissioners  are  authofized  to  construct  the 
same  in  behalf  of  the  state,  and  in  that  event 
the  provision  is  that  the  expense  shall  be  a 
charge  against  the  owner  of  such  dam,  and  the 
same  may  be  recovered  of  the  proprietor  in  an 
action  of  contract  in  the  name  of  the  state,  or 
the  commissioners  may  enforce  the  construc- 
tion cf  such  a  fish- way,  by  a  bill  in  equity  to 
compel  a  specific  performance.    Sess.  acts  1866, 
231 ;  Sess.  acts  1867,  741 ;  Sess.  acts  1869,  677- 
741.    Due  notice  having  been  given  by  the  com- 
plainants, as  such  commissioners,  to  the  re- 
spondents as  the  owners  of  said  dam,  of  their 
intention  to  examine  the  dam  pursuant  to  the 
provisions  of  the  aforesaid  acts  of  the  legisla- 
ture, they  proceeded  to  perform  that  duty  and 
determined  and  defined  the  mode  and  plan  in 
which    *the   fish-way   should  be   con-    [*510 
structed  therein,  suitable  and  sufficient  to  se- 
cure the  free  passage  of  salmon  and  shad  over 
the  dam  and  up  the  river  during  their  accus- 
tomed seasons.     They  also  furnished  the  re 
spondents  with  the  plan  and  specifications  of 
such  fish-way,  and  filed  a  copy  of  the  same  in 
the  office  of  the  secretary  of  state,  and  re- 
quested the  respondents  to  construct  such  a 
fish-way  or  to  agree  with  them  as  such  commis- 
sioners to  comply  with  that  requirement,  but  it 
appears  that  the  respondents  refused  and  neg- 
lected so  to  do,  insisting  that  the  state  had  no 
power  or  right  to  require  them  to  build  such  a 
fish-way.    Entirely  different  views  were  enter- 
tained by  the  complainants,  and  they  instituted 
the  present  suit  to  compel  the  corporation  re- 
spondents to  comply  with  that  requirement, 
and  the  state  court  entered  a  decree  for  the 
complainants.     Comm.  on  Inland  Fisheries  v. 
Holyoke  Watei'-Po%cer  Co,  104  Mass.  451 ;  Wes- 
ton v.  Sampson,  8  Cush.  347.    Dissatisfied  with 
that  decree  the  respondents  sued  out  the  pres- 
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ent  writ  of  error  and  removed  the  cause  into 
this  court. 

Ample  power  was  vested  in  the  first  company 
to  hold  real  estate,  not  exceeding  $500,000  in 
value,  but  their  act  of  incorporation  did  not 
give  the  company  any  authority  to  comdemnthe 
real  estate  of  another  to  any  extent  or  for  any 
purpose.  Tliey  were  required  to  "pay  such  dam- 
ages to  the  owmerp.  of  present  fish  rights  exists 
ing  above  the  dam"  as  should  be  awarded  by 
the  county  commissioners  of  the  counties  in 
which  said  rights  existed,  and  they  might  at 
any  time  apply  to  said  commissioners  to  pro- 
ceed, ascertain  and  determine  the  damages  to 
Baid  fish  rights,  subject,  however,  to  an  appeal 
to  a  jury  from  such  assessment,  as  in  cases  of 
assessment  of  damages  for  land  taken  for  high- 
ways. Damages  for  injuries  to  fish  rights  above 
the  dam  were,  to  be  ascertained  and  assessed, 
but  no  authority  was  conferred  to  condemn  the 
land  of  another  for  the  site  of  the  dam  or  for 
any  other  purpose;  nor  was  any  provision 
made  to  ascertain  and  assess  the  damages  to 
fish  rights  below  the  dam ;  nor  does  either  char- 
511^]  ter  contain  a  provision  exempting  *the 
builders  and  owners  of  the  dam  from  the  obli- 
gation to  construct  suitable  and  sufiicient  fish- 
ways  for  the  free  passage  of  fish  up  the  river 
during  their  accustomed  seasons. 

None  of  these  propositions  are  controverted, 
but  the  respondents  insist  that  the  acts  of  the 
legislature  under  which  they  have  been  re- 
quired to  make  the  fish-ways  in  question,  im- 
pair the  obligation  of  the  contract  contained  in 
the  charter  incorporating  their  grantors,  and 
tliat  those  acts  are  inoperative  and  void  as  con- 
travening the  article  of  the  Constitution  which 
prohibits  the  states  from  passing  any  law  im- 
pairing the  obligation  of  contracts. 

Such  a  charter,  when  accepted  by  the  corpo- 
rators, is  undoubtedly  a  contract  that  the  pow- 
ers, privileges,  and  franchises  granted  shall  fiot 
be  restrained,  controlled,  or  destroyed  without 
their  consent,  unless  a  power  for  that  purpose 
is  reserved  to  the  legislature  in  the  act  of  in- 
eorporation  or  some  prior  genera]  law,  in  oper- 
ation at  the  time  the  act  of  incorporation  was 
passed.      Dartmouth    Coll,    v.    Woodward,    4 
^hestU  709-712 ;  Walea  v.  Stetson,  2  Mass.  146. 
Private  charters  of  the  kind  are  held  to  be  con- 
traeta,  because  they  are  based  for  their  consid- 
eration on  the  liabilities  and  duties  which  the 
oorporators   assume   by   accepting  the  terms 
therein  specified,  and  the  general  rule  is  that 
the  gmnt  of  the  franchise  on  that  account  can 
BO  JMiTe  be  resumed  by  the  legislature  or  its 
benefits  diminished  or  impaired,  without  the 
awsient  of  the  corporators,  tnan  any  other  grant 
of  property  or  l^al  estate,  unless  the  ri^ht  to 
flo  so  18  reserved  in  the  act  of  incorporation  or 
by  some  immemorial  usage  or  general  law  of 
the  state,  which  was  in  operation  at  the  time 
the  charter  was  granted.    Penn  College  Cases, 
13  Wall.  213,  20  L.  ed.  663.    Charters  of  pri- 
Tate  corporations  duly  accepted,  it  must  be  ad- 
mitted, are  executed  contracts,  but  the  differ- 
ent provisions,  unless  they  are  clear,  unambig- 
uous, and  free  of  doubt,  are  subject  to  construc- 
tion, and  their  true  intent  and  meaning  must 
be  ascertained  by  the  same  rules  of  interpreta- 
tion   as     other    legislative   grants.      Repeated 
5]^2*]  ^decisions  of  this  court  have  established 
the  rii)^  thsit  whenever  privileges  are  granted 
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to  a  corporation,  and  the  grant  comes  under  re- 
vision in  the  courts,  such  privileges  are  to  .be 
strictly  construed  against  the  corporation  and 
in  favor  of  the  public,  and  that  nothing  passes 
but  what  is  granted  in  clear  and  explicit  terms. 
Rice  V.  Railroad  Co.  1  Black,  380,  17  L.  ed. 
153;  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  544.  Whatever  is  not  unequivocally 
granted  in  such  acts  is  taken  to  haV^  been  with- 
held, as  all  acts  of  incorporation  and  acts  ex- 
tending the  privileges  of  corporate  bodies  are 
to  be  Uiken  most  strongly  against  the  corpora- 
tions. Sedg.  Stat.  &  Const.  Law,  339;  Lees  t. 
Canal  Company,  11  East,  652. 

Evidently  the  right  of  fishoy,  as  well  as  the 
right  to  use  the  water  of  a  stream  for  mill  pur- 
poses, is  the  subject  of  private  ownership,  and 
when  held  by  a  good  title,  the  one  as  much  as 
the  other  is  a  vested  right,  and  both  alike  are 
entitled  to  pul^lic  protection,  and  are  subject, 
in  a  certain  sense,  to  legislative  regulation  and 
control.  Difficulties,  in  every  case,  attend  the 
proper  adjustment  of  such  rights,  as  the  com- 
plete enjoyment  of  the  one  may  interfere  with 
the  corresponding  enjoyment  of  the  other,  but 
the  presumption  is,  in  construing  any  regula- 
tion upon  the  subject,  that  the  framers  of  the 
regulation  did  not  intend  to  allow  either  party 
to  disregard  the  rule  that  he  should  so  use  his 
own  property  as  not  to  injure  the  property  of 
the  owner  of  the  other  right. 

Ownership  of  the  banks  and  bed  of  the 
stream,  as  before  remarked,  gives  to  the  propri- 
etor the  exclusive  right  of  fishery  opposite  his 
land,  as  well  as  the  right  to  use  the  water  to 
create  power  to  operate  mills,  but  neither  the 
one  nor  the  other  right  nor  both  combined  con- 
fer any  right  to  erect  obstructions  in  the  river 
to  prevent  the  free  passage  of  the  fish  up  and 
down  the  river  at  their  accustomed  seasons,  as 
such  obstructions  would  impair  and  ultimately 
destroy  all  such  rights  owned  by  other  proprie- 
tors both  above  and  below  the  obstruction  on 
the  same  stream.  Authoritative  support  to 
*thesc  views  is  found  in  the  judicial  de-  [*513 
cisions  and  legislntive  enactments  of  the  state 
throughout  her  history,  commencing  even  be- 
fore the  Revolution,  and  continued  in  an  un- 
broken series  to  the  present  time.  Com,  v. 
Chapin,  6  Pick.  204. 

Undoubtedly  each  proprietor  of  the  land  ad- 
joining such  a  river  or  stream  has  in  that  state 
a  several  or  exclusive  right  of  fishery  in  the 
river  imn^ediately  before  his  land,  to  the  mid- 
dle of  the  river,  and  may  prevent  all  others 
from  participating  in  it,  and  will  have  a  right 
of  action  against  anv  who  shall  usurp  the  exer- 
cise of  it  without  nis  consent,  but  the  Prov. 
Stat,  of  8  Ann,  ch.  3  (1709),  162,  prohibited  all 
persons,  "without  approbation  or  allowance," 
from  placing  in  or  across  rivers  or  streams  any 
weir,  hedge,  or  other  incumbrance  to  obstruct 
the  free  passage  of  fish  in  the  proper  seasons  of 
the  year.  IProv.Laws,  162.  Persons  who  erect  or 
build  a  dam  across  any  river  or  stream  where 
the  salmon,  shad,  alewives,  or  other  fish  usual- 
ly pass  up  into  the  natural  ponds  to  cast  their 
spawn,  were  required  by  tne  Prov.  Stat.  16 
George  II.  ch.  6  (1741),  to  make  a  suflScient 
passage-way  for  the  fish  to  pass  up  such  river 
or  stream,  and  the  owners  of  dams,  so  con- 
structed that  such  fish  could  not  conveniently 
pass  up  the  river  or  stream,  were  required  to 
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make  such  a  passage-way  and  keep  it  open  for 
a  certain  period  in  each  year,  as  therein  pre- 
scribed. 76.  297;  76.  17  Geo.  II.  (1743),  313; 
76.  10  Geo.  H.  (1745),  321.  Laws  of  the  kind, 
requiring  the  owners  of  dams  across  the  rivers 
and  streams  of  the  state,  to  build  fish-ways  and 
keep  them  in  repair,  have  been  passed,  in  nu- 
merous instances,  since  the  state  Constitution 
was  adopted,  many  of  which  are  still  in  full 
force.  Such  laws  usually  require  the  owners  of 
the  dam  to  build  the  fish-way  at  their  own  ex- 
pense, and  subject  their  doings  in  that  behalf 
to  tlie  approval  of  some  supervisory  board  or 
committee.  2  Laws  Mass.  Ap.  1020-1026. 
Reference  was  made  at  the  argument  to  some 
thirty-five  or  forty  statutes  of  the  kind,  passed 
at  different  periods,  commencing  the  year  the 
514*]  Constitution  of  the  *state  was  adopted 
(1780),  and  coming  down  to  the  present  time, 
covering  a  period  of  more  than  ninety  years. 
Vinton  v.  Welsh,  9  Pick.  90;  Ang.  Wat.  (6th 
ed.)  72;  Washb.  Eas.  (2d  edO  601;  Peahles  v. 
Hannaford,  18  Me.  106;  Parker  v.  MilJrDcbm 
Co.  20  Me.  553. 

Statutes  also  encouraging  mills  by  authoriz- 
ing their  owner  or  occupants  to  overflow  the 
lands  of  other  persons,  by  paying  such  damages 
as  may  be  assessed  in  the  mode  prescribed  are 
also  of  very  ancient  origin,  and  have  received 
the  sanction  of  the  courts  of  the  state  through- 
out the  whole  period  of  her  history.  1  Prov. 
Stat.  12  Ann.  ch.  1  (1709),  160;  1  76.  12  Ann. 
eh.  8  (1714),  181;  Ancient  Char.  388-404;  2 
Laws  Mass.  729;  Rev.  Stat.  (1836),  676;  Ang. 
Wat.  (6th  ed.)  664;  Washburn,  Eas.  332; 
Murdoch  v.  Stickney,  8  Cush.  119. 

Public  rights,  in  all  jurisdictions,  are  subject 
to  legislative  control,  and  it  is  settled  law  in 
Massachusetts,  and  has  been  for  a  century  and 
a  half,  including  her  colonial  history,  that  the 
right  of  fishery  in  such  rivers  as  the  Connecti- 
cut and  Merrimac,  even  above  the  point  where 
they  are  navigable  for  boats  or  rafts,  and  the 
rignt  to  erect  and  maintain  dams  to  create 
water-power  for  mill  purposes,  are  public 
rights  and  that  the  owners  of  such  rights  are 
bound  by  such  reasonable  regulations  as  the 
state  may  make  and  ordain  for  their  protection 
and  enjojrment. 

All  persons,  say  the  supreme  court  of  that 
state,  in  the  ease  of  Stoughton  v.  Baker,  4 
Mass.  528,  who  may  build  a  dam  for  mill  pur- 
poses, on  a  stream  annually  frequented  by  fish, 
do  it  under  an  implied  obligation  to  keep  open 
suflicient  sluices  and  fish-ways  for  the  passage 
of  fish  at  the  proper  seasons,  and  that  the 
grant  of  the  right  to  erect  a  dam,  if  made  by 
the  legislature,  is  to  be  construed  to  be  under 
the  same  imnlied  condition  to  keep  open  the 
fish-ways,  unless  such  implication  is  excluded 
by  an  express  provision  exempting  the  grantees 
from  such  an  obligation.  By  the  statement  of 
facts  in  that  case  it  appears  that  the  defend- 
ants' dam  was  an  ancient  dam;  that  they 
deraigned  their  title  from  the  original 
515*]  'proprietor,  who  acquired  his  right 
thereto  in  1033  by  a  grant  from  the  town  with- 
in whose  limits  the  mill  site  was  then  situated ; 
that  the  j^rant  included  the  mill  privilege  and  a 
weir  adjoining  the  mill,  and  the  exclusive  right 
of  fishery;  that  the  grant  was  subsequ^itly 
confirmed  by  the  legislature,  and  that  no  fish- 
way  was  ever  made  through  the  dam  until  the 
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year  1789,  when  one  was  constructed  at  the  ex- 
pense of  third  parties,  pursuant  to  a  resolution 
passed  by  the  legislature  of  the  state ;  that  on 
the  15th  of  March,  1805,  the  legislature  ap- 
pointed a  committee  to  examine  the  dams  on 
that  river  and  to  order  such  alterations  to  be 
made  in  the  fish-ways  as  in  their  opinion  woulQ 
be  sufficient  for  the  convenient  passage  of  the 
fish  at  said  dam.  Three  fourths  of  the  expenses 
were  to  be  borne  by  the  owners  of  the  dams  and 
one  fourth  by  the  towns  interested  in  the  fish- 
eries. Suitable  fish-ways  were  accordingly  con- 
structed, and  the  towns  having  paid  the  whole 
expense  instituted  a  suit  to  recover  one 
fourth  of  the  expense  of  the  owners  of 
the  dam.  Able  counsel  appeared  on  both 
sides,  and  the  opinion  of  the  court  was 
delivered  by  Chief  Justice  Parsons,  all 
of  the  other  justices  concurring.  Based  on 
these  facts  it  was  contended  for'tne  defendants 
that  the  original  grant  was  a  bar  to  the  claim, 
but  the  court,  conceding  that  the  grant  as  con- 
firmed amounted  to  a  franchise  of  a  several 
fishery,  nevertheless  held  that  the  franchise 
could  not  be  construed  to  include  the  right  of 
excluding  all  fish  from  passing  above  the  weir, 
the  court  giving  as  a  reason  for  the  conclusion 
that  the  value  of  a  fishery  in  such  a  stream  de- 
pends upon  the  shoals  of  fish  that  enter  the 
river  and  pass  to  the  ponds  above  to  cast  their 
spawn,  adding  that  if  none  were  allowed  Co 
pass,  the  public  would  lose  their  supply,  and 
that  the  fishery  would  become  of  little  or  no 
value.  Evidence  was  introduced  tending  to 
show  that  the  franchise  of  the  exclusive  fishery 
was  lost  by  nonuser,  but  the  court  held  that 
the  said  franchise,  if  it  was  not  lost,  would  be 
no  objection  to  the  right  of  the  public  to  have  a 
convenient  passage-way  for  the  fish  to  ascend 
the  river  to  the  ponds.  They  also  held  that  the 
original  proprietor  took  a  fee  in  the  mill  privi- 
lege, and  that  he  *had  the  right  to  erect  [*516 
the  dam  to  raise  water  sufficient  to  operate  his 
mill,  but  that  the  right  to  Uuild  a  dam  for  the 
use  of  a  mill  was  subject  to  the  following  limi- 
tations: (1)  That  the  proprietor  must  make 
compensaticm  to  the  owners  of  the  lands  above 
the  dam  for  damages  occasioned  by  overflowing 
their  lands.  (2)  That  he  must  so  construct  the 
dam  that  the  fish  will  not  be  interrupted  in 
their  passage  up  the  river  to  cast  their  spawn, 
adding  that  every  owner  of  a  water-mill  or  dam 
holds  it  on  the  condition  that  a  sufficient  and 
reasonable  passage-way  shall  be  allowed  for  the 
fish.  Bumham  ▼.  Webster,  5  Mass.  266;  Hfiok- 
erson  v.  Brackett,  10  Mass.  212;  Com*  ▼•  Mo- 
Curdy,  5  Mass.  324;  Oottrill  v.  Myrick,  12  Me. 
229. 

Substantially  the  same  questions  were  pre- 
sented to  the  supreme  court  of  the  state  in  the 
case  of  Vinton  v.  Welsh,  9  Pick.  92,  in  which 
the  opinion  of  the  court  was  delivered  by  Chief 
Justice  Parker,  and  the  decision  was  in  the 
same  way  and  to  the  same  effect.  He  decided 
that  the  owners  of  dams  across  such  rivers,  as 
well  as  the  owners  of  such  fisheries,  hold  their 
property  subject  to  such  regulations  as  the  leg- 
islature from  time  to  time  shall  prescribe  for 
the  preservation  of  the  fish,  basing  his  conclu- 
sion chiefly  upon  the  fact  that  the  colonial  and 
provincial  governments,  as  well  as  the  govern- 
ment of  the  state  under  the  state  Constitution 
had  exeixused  the  right  of  prescribing  such  reg- 
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ulation's  from  the  first  settlement  of  the  coun- 
try  to  the  date  of  the  decision  in  that  case. 
Corn.  V.  Chapin,  5  Pick.  204. 

Litigations  upon  the  subject  ceased  for  a 
time,  but  the  same  questions  thirty  years  later 
were  again  present^  to  the  supreme  court  of 
the  state  ii  the  case  of  Com,  v.  Essex  Co,  13 
Gray,  $48,  in  which  the  opinion  of  the  court 
was  delivered  by  Chief  Justice  Shaw,  as  the  or- 
gan of  the  whole  court.     Special  reference  is 
made  in  that  opinion  to  the  prior  decisions  of 
the  court  upon  that  subject,  and  all  the  leading 
cases  here  referred  to  are  approved  and  the 
propositions  decided  are  reaffirmed,  the  court 
517*]  announcing  the  following  'conclusions : 
That  from  the  earliest  time  the  right  of  the 
public  to  the  passage  of  fish  in  rivers  and  the 
private  rights  of  riparian  proprietors,  incident 
to  and  dependent  on  the  public  right,  have  been 
subject  to  the  regulation  of  the  legislature; 
that   the   mode   adopted   by   the   legislature, 
whether  by  public  or  private  acts,  to  secure  and 
preserve  such  rights,  has  been  by  requiring,  in 
the  erection  of  dams,  such  sluices  and  fish-ways 
as  would  enable  these  migratory  fish,  according 
to  their  known  habits  and  instincts,  to  pass 
from  the  lower  to  the  higher  level  of  the  water 
occasioned  by  such  dam,  so  that,  although  their 
passage  might  be  somewhat  impeded,  it  would 
not  be  thereby  essentially  obstructed.     It  ap- 
pears lit  that  case  that  the  company,  was  duly 
incorporated  with  power  to  construct  a  dam 
across  the  Mcrrimac  river  at  Lawrence,  subj^t 
to  the  condition,  among  other  things,  that  they 
should   construct  suitable  fish-ways   in   their 
dam  for  the  passage  of  migratory  fish;  that 
they  applied  to  the  county  commissioners,  re- 
questizu^  them,  after  due  notice,  to  prescribe 
the  mode  in  which  they  should  construct  such 
fish-ways  in  their  dam;  that  such  notice  was 
given  and  a  hearing  had,  and  that  the  commis- 
sioners did  prescribe  the  mode  in  which  the 
company  should  comply  with  that  requirement, 
and  that  the  company  did  construct  such  fish- 
ways  in  their  said  dam  according  to  the  mode 
and  plan  so  prescribed;  that  the  fish- ways,  h6w- 
ever^  as  constructed,  proved  to  be  unsuitable 
and  insufficient  to  provide  a  convenient  pas- 
aaige-way  for  the  fish.     8  Special  Laws,  470. 
Circumstances  occurring  subsequently  made  it 
neeessaiy  for  the  company  to*  ask  for  leave  to 
increaae  their  capital  stock,  and  the  legislature, 
in   granting  their  application,   also   provided 
that  the  company  should  be  liable  for  all  dam- 
ages occasioned  to  the  owners   of   fish   rights 
above  the  dam  by  the  stopping  or  impeding  the 
passage  of  the  fish  up  and  down  the  river  by  the 
said  dam,  and  that  such  damages  should  be  as- 
sessed by  the  county  commissioners  of  the  coun- 
ty in  which  such  fish  rights  existed,  saving  to 
the     respective     parties    the   right   to   apply 
S18*]  *for  a  jury  to  make  such  assessment  in 
the  manner  provided  for  the  recovery  of  dam- 
mgtB  from  laying  out  highways.  8  Special  Laws, 
990.  Having  accepted  the  amendatory  act,  the 
company  availed  themselves  of  that  provision 
And  caused  the  damages  to  the  fish  rights  ex- 
isting above  the  dam  to  be  assessed,  and  they 
paid  the  several  assessments  to  the  owners  of 
ttse  same,  amounting  to  the  sum  of  $26;000,  "as 
dmmages  for  hindering  or  impeding  the  passage 
a€  fish  by  their  said  dam,  with  the  aforesaid 
fl^b-ways'  therein,  as  previously  constructed. 
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Such  fish-ways  did  not  admit  of  the  usual  and 
unobstructed  passage  of  the  fish,  as  required  by 
the  law  of  the  state  and  the  7  th  section  of  their 
act  of  incorporatidti.  Complaints  subsequently 
arose  and  .the  company  was  indicted  for  such 
neelect,  and  the  case  came  to  trial,  and  the  jury, 
under  the  rulings  and  instructions  of  the  court, 
found  the  defendants  guilty  and  they  excepted 
to  the  rulings  and  instructions  of  the  court  and 
the  case  was  heard  before  the  full  court.  Un- 
questionably the  case  was  fully  considered,  and 
the  court,  in  the  first  place,  reaffirmed  all  of 
their  previous  decisions  upon  the  subject,  which 
hold  that  persons  who  build  a  dam  for  mill  pur- 
poses on  a  stream  frequented  by  migratory  fish, 
do  it  under  an  implied  obligation  to  keep  open 
sufficient  sluices  and  fish-ways  for  the  passage 
of  the  fish  in  their  accustomed  seasons,  and  that 
every  grant  to  erect  such  a  dam  is  to  be  con- 
strued as  under  the  same  implied  condition,  un- 
less such  implication  is  excluded  by  an  express 
provision  to  that  effect.  Still  the  court  held 
that  the  legislature  had  the  power  to  regulate 
the  public  right,  and  in  view  of  the  fact  that 
the  amended  charter  substituted  a  new  proceed- 
ing for  the  recovery  of  damages  by  the  owners 
of  the  fish  rights,  and  that  the  same,  as  as- 
sumed by  the  court,  had  been  executed,  the 
court  also  held  that  the  amended  charter  had  in 
it  all  the  elements  of  a  contract  executed  by  one 
party  and  binding  on  the  other,  and  that  it  was 
not  competent  for  the  legislature,  even  under 
the  power  reserved  in  a  prior  general  law,  to 
amend,  alter,  or  repeal  *any  such  charter  [*519 
to  require  the  proprietors  of  the  dam,  without 
any  change  of  circumstances,  to  construct  the 
fish-ways,  which  by  the  terms  of  the  amended 
diarter  they  had  been  exempted  from  any  obli- 
gation to  construct,  basing  their  opinion  upon 
the  ground  that  the  right  acquired  under  that 
provision  had  become  vested  by  a  legitimate  ex- 
ercise of  the  power  panted.  Sess.  Acts  1831,  613. 

Vested  rights,  it  is  conceded,  cannot  be  de- 
stroyed or  impaired,  imder  such  a  reserved 
power,  but  it  is  clear  that  the  power  may  be 
exercised,  and'  to  almost  any  ext«it,  to  carry 
into  effect  the  original  purposes  of  the  grant 
and  to  protect  the  rights  of  the  public  and  of 
the  corporators,  or  to  promote  the  due  admin- 
istration of  the  affairs  of  the  corporation.  MiU 
ler  V.  Neto  York,  ante,  98. 

Had  it  appeared  in  that  case  that  the  amend- 
ed charter  contemplated  the  assessment  of 
damages  for  fish  rights  o\?ned  below  the  dam  as 
well  as  those  owned  above  the  dam,  the  opinion 
would  certainly  be  more  satisfactory,  as  in  that 
event  the  theory  assumed  by  the  court  that  all 
the  parties  damaged  in  their  fisheries  had  been 
indemnified  by  trie  owners  of  the  structure 
would  be  correct.  Moult  on  r.  Lihhey,  37  Me. 
484.  Fish  rights  below  a  dam,  constructed, 
without  passage-ways  for  the  fish,  are  liable  to 
be  injured  by  such  a  structure  as  well  as  those 
owned  above  the  dam,  as  the  migratory  fish,  if 
they  cannot  ascend  to  the  head  waters  of  the 
stream  at  their  accustomed  seasons  will  soon 
cease  to  frequent  the  stream  at  all,  or  in  great- 
ly diminished  numbers. 

Suppose  the  rule,  however,  to  be  correct,  still 
it  is  quite  clear  that  it  does  not  control  the  case 
before  the  court  for  the  reasons  given  by  the 
same  court  in  rendering  the  decree  brought 
here  for  re-examination  by  the  present  writ  of 
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error.  Passage-ways  for  the  fish  had  been  con- 
structed in  that  case  under  the  act  passed  in- 
corporating the  company,  but  they  proved  to 
be  unsuitable  and  insufficient,  and  the  court  in 
sustaining  the  views  of  the  defendants  rested 
their  decision  upon  the  ground  that  the  amend- 
520*]  ed  charter  discharged  them  "from  the 
obligation  to  reconstruct  such  fish-ways,  as  the 
amended  charter  required  them  to  make  com- 
pensation for  the  injuries  to  the  fish  rights  in 
the  place  of  their  prior  obligation  arising  from 
the  rules  of  the  commoB  law  of  the  state  and 
the  terms  of  their  original  charter,  the  court 
holding  that  the  government  could  not,  without 
any  change  of  circumstances,  require  the  de- 
fendants to  do  the  very  acts  which,  by  the 
terms  of  the  amended  charter  they  had  been  ex- 
empted from  doing,  but  the  court  declined  to 
decide  whether,  if  the  fish-ways  provided  should 
prove  to  be  wholly  unfit  and  inadequate  to  their 
purpose  the  legrislature  could  not  by  further 
lei^slation  require  the  company  to  fulfil  the 
original  obligation.  Sufficient  appears  to  war- 
rant the  conclusion  that  no  evidence  was  intro- 
duced in  that  case  to  show  that  the  fish  rights 
below  the  dam  suffered  any  injury  whatever, 
nor  does  it  appear  that  the  attention  of  the 
court  was  drawn  to  the  fact  that  the  river  across 
which  the  dam  was  built  runs  through  more 
than  one  state.  Moor  v.  Veasie,  32  Me.  353; 
Veazie  v.  Moor,  14  How.  517.  DifiTerent  rules 
perhaps  may  be  applied  in  ascertaining  the 
power  of  a  state  legislature  to  authorize  perma- 
nent obstructions  to  the  free  passage  of  fish  in 
a  river  flowing  through  two  or  more  states,  like 
the  Connecticut  or  Merrimac,  from  the  rules 
which  should  be  applied  in  a  case  where  the  riv- 
er across  which  the  dam  is  constructed  is  whol- 
ly within  the  state  which  authorizes  the  struc- 
ture, but  it  is  not  necessary  to  consider  that 
question  in  this  case,  as  it  was  not  raised  in  the 
state  court  nor  was  it  presented  here  by  either 
party. 

Fish-ways  have  never  been  constructed  by  the 
respondents  in  their  dam,  and  they  contend  that 
they  are  not  obliged  to  make  any  such  provision 
for  the  passage  of  the  fish,  as  their  charter  does 
not  create  any  such  obligation ;  but  the  answer 
which  the  complainants  make  to  that  sugges- 
tion is  decisive,  that  the  charter  does  not  con- 
tain any  provision  exempting  them  from  that 
implied  obligation,  which  arises  in  every  such 
case  by  the  common  law  of  that  state,  unless  the 
charter  contains  some  provision  which  express- 
521*]  ly  negatives  that  *implication.  Even 
suppose  that  is  so,  still  they  contend  that  the 
4th  section  of  the  charter  of  their  grantors 
should  be  construed  as  negativing  any  such  im- 
plied condition,  but  the  court  is  entirely  of  a 
different  opinion,  as  that  section  makes  no  pro- 
vision for  any  compensation  to  the  owners  of 
the  fish  rights  below  the  dam,  and  the  record 
shows  that  such. fish  rights,  as  well  as  those 
above  the  dam,  are  injured  by  the  obstruction 
to  the  free  passage  of  the  fish  in  their  accus- 
tomed seasons  to  the  head  waters  of  the  river. 
Authority  to  construct  and  maintain  a  dara 
•a-ithcut  a  fish -way.  it  is  conceded,  is  not  grant- 
ed in  terms  in  the  charter,  and  it  may  be  added 
that  the  charter  does  not  contain  any  words  to 
warrant  any  such  implication.  On  the  contrary, 
the  terms  and  provisions  of  the  charter  are 
consistent  with  the  theorj  that  the  legislature 
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contemplated  the  construction  of  a  dam  with  a 
convenient  passage-way  for  fish,  so  as  not 
to  impair  imnecessarily  the  rights  of  the  ripar- 
ian o\vner8  either  above  or  below  the  dam,  and 
that  the  legislature,  if  the  company  failed  to 
fulfil  that  obligation,  may  "compel  them  to  do 
so  by  more  specific  legislation."  Damages,  it  is 
true,  were  to  be  paid  to  "the  owners  of  present 
fish  rights  existing  above  the  dam,"  but  the 
court  here  in  respect  to  that  matter  concurs 
with  the  state  court  that  the  meaning  of  the 
sentence  is  satisfied  by  regarding  it  as  provid- 
ing for  a  partial  interruption  and  injury  of 
those  rights  and  not  as  contemplating  their  ut- 
ter destruction;  that  the  legislature  which 
granted  the  charter  may  well  have  supposed 
that  a  dam  across  the  river  at  that  place,  with 
the  best  fish- way  that  could  be  constructed, 
would,  to  some  extent,  obstruct  the  free  pas- 
sage of  the  fish,  and  may  have  intended  by  that 
provision  to  require  the  owners  of  the  dam  to 
make  compensation  for  such  injuries. 

Viewed  in  any  reasonable  light,  it  is  quite 
clear  that  the  charters  of  the  respondents  do 
not  contain  any  stipulation  or  conti-act  exempt- 
ing them  from  the  implied  condition  annexed  to 
3uch  a  grant,  not  qualified  by  such  a  contract, 
that  the  corporation  in  erecting  such  a  dam 
shall  construct  suitable  and  convenient  fish- 
ways  for  the  free  passage  of  the  fish  *to  [522* 
the  head  waters  of  the  river  in  their  accustomed 
seasons;  and  that  the  charter  in  view  of  the 
fact  that  it  contains  no  such  exemption,  is  sub- 
ject to  the  power  reserved  to  the  legislature  by 
the  general  law,  in  operation  when  the  charters 
were  granted,  that  all  acts  of  incorporation 
shall  at  all  times  hereafter  be  liable  to  be 
amended,  altered  or  repealed  at  the  pleasure  of 
the  legislature.  Such  charters  being  subject  to 
the  implied  condition  to  construct  suitable  fish- 
ways  for  the  free  passage  of  the  fish,  it  follows 
that  the  corporations  are  not  exempt  from  that 
burden,  and  that  the  legislature,  tmder  the  re* 
served  power  to  amend,  alter  or  repeal  the 
charter,  may  pass  laws  to  enforce  that  duty,  as 
su«?h  a  law  does  not  impair  any  contract  creat- 
ed by  the  charter  or  infringe  any  right  vested  in 
the  corporation.  Rev.  Stat.  366;  Penn.  College 
Oases,  13  Wall.  213,  20  L.  ed.  553.  Charters 
subsequently  granted  must  be  understood  as 
standing  just  as  'they  would  if  that  reservation 
of  the  power  to  amend,  alter,  or  repeal  the  same 
had  been  incorporated  into  each  charter.  Mil- 
ler V.  Hfetjo  York,  supra.  Power  to  legislate, 
founded  upon  such  a  reservation,  is  certainly 
not  without  limit,  but  it  may  safely  be  affirm- 
ed that  it  reserves  to  the  legislature  the  au- 
thority to  make  any  alteration  or  amendment 
in  a  charter  granted,  subject  to  it,  that  will 
not  defeat  or  substantially  impair  the  object 
of  the  grant,  or  any  rights  which  have  vested 
imder  it,  which  the  legislature  may  deem  nec- 
essary to  secure  either  the  object  of  the  grant 
or  any  other  public  right  not  expressly  granted 
away  by  the  charter.  Com,  on  Fisheries  ▼• 
Uolyoke  Co.  104  Mass.  451. 

Such  a  charter  may,  doubtless,  be  granted  to 
build  a  dam  across  a  river  whose  whole  course 
is  within  the  state  granting  the  franchise,  with 
a  provision  exempting  the  corporation  from  all 
obligation  to  construct  such  fisn- way  for  the  free 
passage  of  the  fish,  as  the  enterprise  of  erect- 
ing a  dam  to  create  power  to  operate  mills  is 
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BO.  far  public  in  its  nature  that  it  is  competent 
for  the  legislature  to  exercise  the  power  of  emi- 
nent domain  to  accomplish  the  purpose,  if  suit- 
523*]  able  'provision  is  made  to  compensate 
Ihe  owners  of  the  property  or  rights  conaemned 
under  that  power,  but  it  may  be  more  doubtful 
whether  the  legislature  of  a  state  can  make  a 
contract  with  such  a  corporation  authorizing 
them  to  construct  a  dam  across  a  river  flowing 
through  two  or  more  states,  which  shall  perma- 
nently exempt  the  grantees  from  all  such  obli- 
ffation  and  destroy  forever  the  rights  of  fishery 
in  the  river  throughout  its  whole  course  from 
its  source  to  its  confluence  with  tide-waters. 

Concede,  however,  that  the  power  to  make 
such  a  contract  exists,  and  that  it  is  as  bound- 
less as  the  theory  of  the  respondents  assumes  it 
to  be,  still  the  court  here  is  of  the  opinion  that 
the  dei}ree  of  the  state  court  is  correct,  and 
that  it  should  be  affirmed,  as  the  char- 
ter under  which  the  dam  in  this  case  was 
erected  and  is  maintained  docs  not  contain  any 
such  exemption  from  the  implied  obligation  to 
construct  fish-ways  for  the  free  passage  of  the 
fish,  nor  any  provision  which  prohibits  the  leg- 
islature from  imposing  that  obligation  under 
the  power  reserved  to  amend,  alter,  or  repeal 
the  charter. 

Properly  construed,  neither  of  the  charters 
affords  any  support  whatever  to  the  theory  of 
the  respondents,  as  they  do  not  contain  any 
semblance  of  a  grant  to  take  and  subvert  the 
fiah  riphts  below  the  dam,  noi;  is  there  any- 
thing in  the  provision  requiring  compensation 
to  be  made  to  the  owners  of  the  fish  rights 
above  the  dam,  which  is  not  perfectly  consist- 
ent with  the  theory  that  it  was  incorporated 
into  the  charter  merely  to  compensate  the  own- 
ers of  such  fish  rights  for  injuries  which  they 
would  suffer  from  the  obstruction,  even  if  the 
customary  fish- ways  were  constructed  as  re- 
qxiired  by  immemorial  usage  and  the  express 
enactment  of  the  legislature. 

Decree  affirmed.  , 


BENONI  E.  GARDNER,  Appt, 

V. 

GOODYEAR    DENTAL    VULCANITE    COM- 
PANY et  al 

Collu8%i}e  suit  diamiased. 

S,  Where  parties  to  a  suit  have  compromised  and 
settled  all  alfferences  between  them  with  the  un- 
4ierstandlng  that  the  suit  shall  go  on  to  a  flnai 
bearing  and  determination  as  if  the  compromise 
bad  not  been  made,  and  one  bartv  paid  the  coun- 
sel employed  for  both  sides  in  the  circuit  court 
and   In  this  conrt,  the  snlt  is  collusive. 

2.  Where  such  facts  become  known  to  this  court 
aXter  Its  decision  of  the  case,  its  decree  will  be 
vacated,  its  mandate  to  the  circuit  court  recalled, 

kd  the  motion  to  dismiss  the  appeal  granted. 


[No.  133.] 

Motion  Suhmiited  Feb,  7,  1S7S,    Decided  Mar. 

5,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 
On  motion  to  dismiss. 
The  facts  of  the  case  are  stated  by  the  court. 
Oct.    20,  1872,  motion  was  filed  by  Mr.  J.  S, 
SiacMc  to  set  aside   the   decree   of   affirmance 
15  Wall. 


made  on  May  6,  preceding,  and  to  quash  the 
appeal. 

Mr.  Canstea  Browne  appeared  Feb.  7, 
1873,  in  response  to  the  order  of  this  court  in 
relation  to  the  motion  to  dismiss  the  appeal, 
and  read  a  statement  which  he  submitted  to  the 
consideration  of  the  court  without  argument. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  original  suit  in  equity  was  broughj;  by 
the  Goodyear  Dental  Vulcanite  Company 
against  Gardner,  to  enjoin  him  from  the  use  of 
certain  patented  subjects,  belonging,  as  alleged, 
to  the  company,  and  for  an  account.  The  case 
was  heard  upon  a  bill,  answer  and  testimony, 
and  there  was  a  decree  in  favor  of  the  company 
in  the  circuit  court  for  the  district  of  Rhode 
Island  in  September,  1870.  Upon  appeal  to 
this  court,  the  decree  below  was  affirmed  on  the 
6th  of  May,  1872,  but  the  opinion  has  not  been 
read. 

The  defense  was  conducted  by  counsel  orig- 
inally employed  and  paid  by  Newbrough,  im- 
der  whom  Gardner  was  licensee.  On  the  1st  of 
July,  1869,  before  the  decree  in  the  circuit 
court,  Newbrough  and  the  company  compro- 
mised all  matters  of  difference  between  them, 
with  the  understanding  that  this  suit  should 
go  on  to  the  final  hearing  and  determination, 
both  in  the  circuit  court  and  in  this  court,  on 
appeal,  as  if  the  compromise  had  not  been 
made. 

The  company,  however,  paid  the  counsel  em- 
ployed for  the  defense  as  well  as  for  themselves 
in  the  circuit  court,  and  subsequently  in  this 
court. 

These  facts  appear  from  the  record  and  from 
the  admissions  of  the  company,  in  the  9th  arti- 
cle of  their  answer  to  the  motion  to  dismiss  the 
appeal.  They  are  the  only  facts  which  we 
think  it  necessary  to  notice. 

It  may  be  that  the  company  has  not  become 
the  legal  or  equitable  owner  of  the  opposing  in- 
terest involved  in  the  suit.  There  may  be,  and 
doubtless  are,  large  opposing  interests,  of  which 
they  are  neither  the  legal  nor  equitable  own- 
ers. But  it  cannot  be  admitted  that  one  party 
to  a  suit  can  pay  the  fees  of  counsel  on  both 
sides,  both  in  the  court  below  and  on  appeal, 
without  being  held  to  have  such  control  over 
both  the  preparation  and  argument  of  the 
cause  as  to  make  the  suit  clearly  collusive  in 
both  courts.  It  can  make  no  difference  that 
the  counsel  fees  were  charged  to  the  party  ap- 
parently, though  not  really,  liable  to  pay  them, 
and  payment  from  the  other  parties  procured 
through  him.  This,  indeed,  is  a  circumstance 
against  the  party  who  pays  the  fees  rather 
than  in  his  favor. 

The  motion  to  vacate  the  decree  of  affirmance, 
heretofore  made,  and  to  dismiss  the  appeal 
must,  therefore,  be  granted,  and  an  order  made 
to  recall  the  mandate  which  has  been  issued  to 
the  circuit  court.  We  take  occasion,  however, 
to  say,  that  we  see  nothing  in  the  conduct  of 
the  counsel  who  actually  represented  the  com- 
pany which  merits  blame,  or  which  ought  to 
affect  in  any  degree  the  high  esteem  in  which 
they  have  been  held.  Neither  of  them  appears 
to  have  had  any  knowledge  of  any  arrange- 
ments made  by  their  client  with  the  opposing 
party. 
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Deo.  Term, 


WILLIAM  B.  DUNCAN  et  al,  Appta. 

MARY  T.  b!  JAUDON, 

and 

NATIONAL  CITY  BANK,  Appt, 

V, 

MARY  T.  B.  JAUDON. 

(See    S.    C.    15   Wall.    165-177.) 

Trustees,  for  wJiat  accountable — rights  of  ces- 
tui que  trust — stock  pledged  by  trustee — no- 
tice of  trust, 

1.  'WHiere  the  trustees  under  a  will,  In  making 
investments,  depart  from  the  rule  prescribed  by 
Uie  testator,  the  right  of  action  of  the  cestui  que 
trust  for  an  illegal  disposition  of  the  property 
thus  substituted,  is  not  affected  by  reason  of  this 
departure. 

2.  Where  a  trustee  holding  stock,  declared  on 
its  face  to  be  in  trust  for  his  cestui  que  trust. 

Sledged  the  same  for  a  loan  of  money  to  himself, 
tie  cestui  que  trust  may  compel  the  lender  to  pay 
the  proceeds  of  such  stock  as  pledged  and  sold  by 
him. 

H.  The  party  taking  such  stock  on  pledge,  deals 
with  it  at  his  peril ;  for  there  is  no  presumption  of 
a  right  to  sell  it,  as  there  is  in  the  case  of  exec- 
utors. 

4.  Notice  of  the  trust  communicated  to  the  cash- 
ier of  the  lender  when  he  received  the  stock  binds 
the  lender. 

[No8.  108,  109.] 

Argued  Jan,  28,  187S.     Decided  Mar.  3,  187S, 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

The  bill,  in  each  of  these  cases  was  filed  in 
the  court  below  by  the  appellee,  to  reach  the 

Eroceeds  of  certain  trust  property.    The  decree 
aving  been  entered  in  her  favor,  the  respond- 
ents in  each  case  took  an  appeal  to  this  court. 

The  facts  are  fully  stated  by  the  court. 

Messrs,  W.  W.  MoFarland  and  Wm.  H. 

AmouKf  Rich  d  Woodward,  for  appellants: 

•  The  defendants  are  bona  fide  pledgees  of  this 

stock,  which  they  received  as  security  for  a 

loan  made  at  the  time. 

T!he  application  was  made  for  a  loan  upon  so 
many  shares  of  the  stock  of  the  Delaware  & 
Raritan  Canal  Company.  The  certificates  of 
stock  were  not  produced,  nor  was  any  notice 
given  that  the  stock  was  held  in  trust. 

The  defendants,  knowing  the  security  to  be 
adequate,  agreed  to  make  the  loan,  and  gave 
the  necessary  instructions  to  a  clerk,  who  sub- 
sequently, as  a  mere  matter  of  business  routine 
in  carrying  out  their  agreement  that  had  al- 
ready been  made,  received  the  certificates. 

Upon  this  state  of  facts  the  defendants  are 
not  to  be  charged  with  even  constructive  notice 
of  the  existence  of  this  trust. 

Lowry  v.  Bk.  Md.  Circuit,  1848,  reported  3 
Bank.  Mag.  2111;  Albert  v.  Bk,  1  Md.  Ch. 
Dec.  408;  8.  C,  2  Md.  160;  Atkinson  v.  At- 
kinson, 8  Allen,  15. 

Assuming,  for  the  purposes  of  the  argument, 
that  the  defendants  are  to  be  charged  with  con- 
structive notice  that  the  stock  in  question  was 
held  subject  to  some  trust,  from  the  circum- 
stance that  the  word  "trustee"  appeared  upon 
the  face  of  the  certificates,  it  is  submitted  that 
such  notice  cast  upon  the  defendants  no  other 

Note. — Purchaser  of  trust  estate  witJi  knowU 
edge  of  — the  trust  is  subject  to  all  the  duties  of 
trustee — see  note  to  VVoi-mley  v.  Wormley,  5  L.  ed. 
U.  8.  651 ;  note  to  Hughes  v.  Edwards,  o  L.  ed.  U. 
8.  142 ;  and  note,  2  L.  U.  A.  481. 
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duty  than  that  of  ascertaining  whether  the 
power  to  sell  and  buy  securities,  ordinarily  at- 
tending the  title  to  such  securities  had  been, 
in  this  case,  lawfully  withheld  from  the  trustee 
by  the  terms  of  the  trust. 

Ashton  V.  Bk,  3  Allen,  217;  Lowry  v.  BlU 
Maryland  Circuit,  1848,  reported  3  Bank.  Mag. 
2111;  Albert  v.  Bk,  supra,  S.  C.  2  Md.  160; 
Atkinson  v.  Atkinson,  supra;  Perry, .  Trusts, 
§  225;  Ins,  Co,  v.  Austin,  42  Pa.  257;  Dod- 
son  y,  Simpson,  2  Rand.  294;  Oarrard  v. 
R.  Co,  29  Pa.  154;  Tillinghast  y.  Ohamplin,  4 
R.  I.  173;  Field  v.  Schieffelin,  7  Johns.  Ch. 
160 ;  McLeod  v.  Drummond,  14  Ves.  353 ;  Cray 
V,  Johnson,  L.  R.  3  Eng.  &  Irish  App.  Cas.  1; 
Shaw  v.  Spencer,  100  Mass.  382. 

While,  in  the  case  of  executors,  the  law  im- 
plies the  power  to  dispose  of  the  personal  as- 
sets, and  a  purchaser  may  as  a  rule  assume  its 
existence  without  inquiry;  and  while,  in  the 
case  of  strict  trustees,  where  the  purchaser  has 
notice  of  the  existence  of  the  trust,  it  may  be 
necessary  for  him  to  ascertain  that  the  power 
of  sale  has  not  been  withheld  by  the  terms  of 
the  trust;  nevertheless,  unless  it  has  been  with- 
held and  the  trustee  is  therefore  unable  to  sell 
without  committing  a  breach  of  trust,  the  prin- 
ciples of  law  which  govern  both  cases  are,  from 
that  point  forward,  identically  the  same,  and 
are  so  treated  in  all  the  authorities. 

Hence,  the  foregoing  authorities  touching 
similar  transactions  with  executors,  guard- 
ians, etc.,  selected  for  the  clear  exposition  which 
they  contain  of  the  principle  embraced  in  the 
proposition. 

In  cases  where  it  is  the  duty  of  the  pur- 
chaser to  inquire  into  the  trustee's  power  to 
sell,  and  he  finds  that  he  possesses  this  power, 
and  may  sell,  without  by  the  act  of  sale  com- 
mitting a  breach  of  trust,  he  has  the  right  to 
presume,  as  the  law  presiunes,  in  favor  of  hon- 
esty and  against  fraud.  Broom,  Leg.  Max.  911. 

There  are  a  few  cases  in  which  the  purchaser 
is  bound  to  see  to  the  application  of  the  pur- 
chase money.  To  this  class  the  foregoing  obser- 
vations are  of  course  inapplicable;  but  to  this 
class  the  case  at  bar  does  not  belong. 

A  pledge  of  mortgage  stands  upon  the  same 
footing  and  is  governed  by  the  same  principles 
as  a  sale,  it  being  but  a  part  execution  of  the 
larger  power,  and  the  exercise  of  which  may  be 
just  as  beneficial  to  the  beneficiaries. 

Petrie  v.  Clark,  11  Serg.  &  R.  388;  Miles  v. 
Dernford,2Sim.  (N.  S.)  234;  Russell  v.  Plaice, 
18  Beav.  21;  Ins,  Co,  v.  Austin,  42  Pa.  263; 
Ashton  y.  Bk,  3  Allen,  217. 

Messrs,  Theron  R.  Strons  And  Shepard, 
for  appellee: 

The  defendants  were  legally  chargeable  with 
notice  and  knowledge  that  the  defendant,  Sam- 
uel Jaudon,  held  the  Delaware  &  Raritan  Ca- 
nal Company  stocks  as  trustee  for  the  com- 
plainant, and  that  the  pledge  or  hypothecation 
thereof  by  him  to  them  respectively,  as  collat- 
eral security  for  the  payment  of  the  loans  by 
them  to  him,  was  a  breach  of  his  trust;  hence, 
they  became  accountable  severally,  for  the 
stock  they  severally  received,  to  the  complain- 
ant, and  the  sale  of  the  stock  by  them  respect- 
ively was  a  wrongful  conversion  of  the  same  to 
their  own  use. 

The  certificates  showed  upon  their  face  that 
the  defendant,  Samuel  Jaudon,  held  the  stock 
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as  trustee  for  the  complainant;  which  was  no- 
tice to  them  of  the  ownership  of  the  stock  by 
her;  and  that  pledging  it  as  collateral  security 
for  the  loans  was  a  violation  by  the  trustee  of 
his  trust. 

It  was  at  least  notice  to  them  of  the  com- 
phununt'a  right  sulTicient  to  put  them  upon  in- 
quiry and  to  charge  them  with  knowledge  of 
what  they  would  readily  have  learned  upon  fair 
inquiry. 

Upon  such  inquiry  they  would  have  learned 
from  the  will  the  nature  of  the  trust ;  from  the 
complainant,   that   the  stock   belonged  to  the 
trust ;  that  no  loans  were  wanted  for  the  trust ; 
that  the  loans  applied  for  were  desired  for  per- 
sonal unofficial  purposes   of  Samuel   Jaudon; 
and  the  saiue  facts  would  have  been  learned  on 
inquiring  of  Samuel  Jaudon;  from  which  the 
conclusion  would  be  inevitable  and  apparent 
that  such  use  of  the  stock  would  be  in  violation 
of  the  trust.  In  support  of  these  propositions, 
see  Lowry  v.  Bk.  4  Cir.  Md.  6  West  Law  J.  121 ; 
The  Ploughhoy,  1  Gall.   41;  Carr  y,  Hilton,  1 
Curt.  390;  Hinde  v.  Vattier,  1  McLean,  110; 
Dexter  v.  Harris,  2  Mass.  531 ;  Oliver  v.  Piatt, 
3  How.  333;  Bk.  v.  Seton,  1  Pet.  290;  Wormley 
V.  Wormley,  8  Wheat.  421 ;  Oarrard  v.  Railroad 
Cc.  29  Pa.  158;  Jaques  v.  Weeks,  7  Watts,  266; 
Eplcy  v.  WUherow,  7  Watts,  163;  Hill  y.Epley, 
31  Pa.  331 ;  Field  v.  SokieffeHn,  7  Johns.  Ch. 
150;  Bwarthout  v.  Curtis,  5  N.  Y.  301;  Ander- 
son v.  Van  Alen,  12  Johns.  343;  Pendleton  v. 
Fay,  2  Paige,  202;  Baker  v.  Bliss,  39  N.  Y.  70; 
McLeod  V.  Drummond,  17  Ves.  152,  and  par- 
ticularly the  observation  of  the  Lord  Chancel- 
lor £]don,  p.  170;  Bayard  v.  Bk.  52  Pa.  232; 
Petrie  v.  Clark,  11   Serg.  &  R.  377;   Shaw  v 
Spencer,  100  Mass.  382.  - 

Such  a  case  is  very  different  from  that  of  an 
executor,  administrator  or   guardian,    having 
general  authority  to  sell  the  property,  borrow 
money  on  the  pledge  of  it  for  the  purposes  of 
his  trust*  etc :  or  the  case  of  any  trustee  hav- 
ing extended  general  authority  by  the  terms  of 
the  trust.    Dealings  by  trustees  of  the  latter 
etiaracter  having  prima    facie    authority    for 
their  acts  would  not  in  many  cases  be  notice  to 
the  other  parties  of  the  future  trust,  where,  in 
the  case  of  trustees  with  more  limited  and  re- 
stricted authority,  it  would  be  otherwise.  The 
distinction  is  •  recognised  and  applied  in  many 
cases.    The  case  of  Bayard  v.  Bk.  52  Pa.  232, 
presents  this  distinction  forcibly,  and  besides  is 
tn  point  in  support  of  the  present  case  generally. 
Ashton  V.  Bk.  3  Allen,  217,  is  a  case  on  the 
other  side  of  the  line  of  distinction  suggested. 
This  decision  turned  upon  the  "very  broad  and 
general  power"  vested  by  the  will  in  the  trustee. 
In  Petrie  v.  Clark,  11  Serg.  &  R.  377,  which 
in  cited   in  support   of   the  general   doctrine 
claimed  by  the  complainant  as  to  a  breach  of  trust 
and  notice  thereof,  Gibson,  J.,  says :   "The  later 
eaacs  have  gone  much  further  in  circumscribing 
the  executor's  authority  over  the  assets,  and 
with  great  propriety;  very  far  to  overrule  Lord 
Uardwicke's  decisions,  that  an  assignee  of  the 
aaiMts  for  his  own  debt  cannot  be  disturbed,  ex- 
cept on  specific  evidence  of  actual  and  positive 
eoiluMon. 

TIin«e  decisions  of  Lord  Hardwicke  have  not 
f^epn  questioned  in  other  cases,  and  are  mani- 
festly not  law. 

Sm,  the  cases  cited  in  Field  v.  Schieffelin,  7 
L5  Wall. 


Johns.  Ch.  150;  McLeod  v.  Drummond,  17  Ves. 
152;  Pendleton  v.  Fay,  2  Paige,  202;  Hill  ▼• 
Simpson,  7  Ve§.  152. 

'A  very  recent  case  which  received  elaborate 
examination  by  counsel  and  court,  and  whidi 
strongly  supports  the  position  on  the  part  of 
the  complainant  in  this  case,  is  Show  ▼.  Spen- 
oer,  100  Mass.  382. 

Tlie  cases  in  the  law  of  partnership,  as  to  at- 
tempts by  one  partner  to  pledge  the  responsi- 
bility of  the  firm  for  his  own  mdividual  debt, 
and  as  to  what  is  notice  to  the  party  dealing 
with  him  of  the  wrongful  act,  are  in  point  in 
this  case. 

Wilson  V.  Williams,  14  Wend.  146;  Joyce  ▼. 
Williams,  14  Wend.  141;  Bk.  v.  Cameron,  7 
Barb.  153;  Elliott  v.  Dudley,  19  Barb.  326; 
Austin  V.  Vandermark,  4  Hill,  259 ;  Fielden  t. 
Lakcns,  6  Abb.  Pr.  (N.  S.),  341;  Bk.  v.  Brad- 
ner,  43  Barb.  379. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

Tlie  object  of  these  suits  is  to  reach  the  pro- 
ceeds of  certain  trust  property  which,  it  is 
charged,  wiis  disposed  of  by  Samuel  Jaudon,  the 
trustee,  in  violation  of  his  U'ust,  to  the  advan- 
tage and  gain  of  the  plaintiffs  in  error.  The 
trust  in  question  had  its  foundation  in  the  will 
of  Commodore  Bainbridge,  who  died  in  Phila- 
delphia in  1833.  Among  other  things,  the 
testator  directed  certain  trustees,  wl^m  he 
named,  to  invest  a  portion  of  his  estate  in  trust 
for  his  daughter,  the  complainant  below;  to 
pay  the  interest  on  the  investment  to  her  during 
her  natural  life,  and  at  her  death  to  divide  the 
property  equally  between  her  children.  These 
trustees,  at  their  own  request  in  1835,  were  dis- 
charged from  the  duties  of  their  appointment  l^ 
the  court  of  common  pleas  of  Philadelphia,  and 
Samuel  Jaudon  appointed  in  their  stead.  The 
trustee  thus  substituted  received  at  the  time  of 
his  appointment,  with  other  eifects  of  the  estate, 
certaixT  state  bonds  which  he  sold  and  invested 
the  proceeds  in  the  stock  of  the  Delaware  &  Rar- 
itan  Canal  Company.  One  hundred  and  seven- 
teen shares  of  this  stock  were  appropriated  to 
the  use  of  this  appellee,  and  stood  upon  the 
books  of  the  company  in  the  name  of  Samuel 
Jaudon  as  her  trustee,  and  certificates  for  said 
shares,  showing  on  their  face  that  this  was  so, 
were  issued  and  delivered  to  him,  and  the  divi- 
dends, for  a  long  period  of  time,  were  regu- 
larly paid  by  him  to  the  cestui  que  trust. 

At  different  times  during  the  years  1866, 
1866,  1867,  these  shares  of  stock  were  pledged 
'as  security  for  loans  obtained  by  Samuel  Jau- 
don from  the  appellants  in  these  cases,  on  his 
own  private  account,  and  were  afterwards  sold 
by  them  to  extinguish  this  private  indebtedness. 
The  legality  of  these  respective  transactions 
form  the  subject-matter  of  these  suits. 

It  is  too  plain  for  controversy  that  Samuel 
Jaudon  committed  a  gross  breach  of  trust  in  al- 
lowing the  shares  of  stock  to  be  disposed  of  and 
applied  in  the  manner  they  were;  but  as  he  is 
insolvent,  and  the  specific  property  cannot  be 
reclaimed)  the  inquiry  arises  whether  the  ap- 
pellants, with  whom  the  shares  were  pledged 
and  for  whose  benefit  they  were  sold,  or  the 
cestui  que  trust,  shall  bear  the  loss  occasioned 
by  his  misconduct. 
It  is  argued  that  the  appellants  bear  a  diffei^ 
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ent  relation  to  this  stock  from  what  would  be 
the  case  if  the  investment  in  it  had  been  author- 
ized b^  the  terms  of  the  will.  It  is  true  the 
will  directed  investments  to  be  made  in  govern- 
ment or  state  stocks^  and  on  this  account  the 
conversion  by  Jaudon  of  the  state  stocks  on 
hajid  into  canal  stock  was  a  wrongful  act  and 
a  breach  of  trust.  But  the  cestui  que  trust  was 
at  liberty  to  approve  or  reject  this  imauthor- 
ized  proceeding,  and  her  decision  on  the  subject 
concerned  no  one  not  interested  in  the  trust  es- 
tate. She  elected  to  approve  it  after  she 
172*]  •learned  of  the  occurrence  and  by  doing 
this  adopted  the  new  investment  and  waived 
the  breach  of  trust.  But  her  waiver  on  that  oc- 
casion did  not  bind  her  to  observe  the  same  line 
of  conduct  in  case  of  further  violation  of  duty. 
It  would  be  absurd  to  suppose  because  she  rati- 
fied this  transaction  she  intended  to  assent  to 
future  breaches  of  trust.  Indeed,  it  is  quite 
clear  from  the  evidence  that  she  acquiesced  in 
the  arrangement  because  her  relatives  who  had 
charge  of  the  estate  advised  it.  In  the  nature 
of  the  case,  she  could  not  have  had  that  sort  of 
information  on  such  a  subject  on  which  to  base 
a  correct  judgment,  and,  therefore,  necessarily 
relied  for  the  security  of  her  rights  on  the  coun- 
sel of  older  and  more  experienced  persons  in 
whom  she  placed  confidence.  It  is  due  to  the 
trustee  to  say  that  the  change  of  investment 
was  a  family  arrangement,  in  order  to  obtain  a 
greater  income,  and  that  the  stock  selected  for 
this  purpose  was  one  of  the  best  of  its  kind 
that  the  market  afforded. 

Although  it  is  wron^  in  any  case  for  trus- 
tees under  a  will,  in  maScing  investments,  to  de- 
part from  the  rule  prescribed  by  the  testator, 
yet  if  it  is  done,  and  acquiesced  in  by  the  party 
in  interest,  and  there  is  no  interference  by  the 
court  having  charge  of  the  trust,  the  right  of 
action  to  the  cestui  que  trust  for  an  illegal  dis- 
position of  the  property  thus  substituted  is  not 
affected  by  reason  of  this  departure.  It  is  still 
an  estate  held  in  trust  for  the  benefici&ry  un- 
der the  will,  and  to  be  protected  equally  with  an 
investment  made  strictly  in  accordance  with 
the  terms  of  the  will.  It  follows,  then,  that 
the  relation  of  those  having  dealings  with  the 
trustee,  based  on  shares  of  stock  bald  in  this 
way,  is  not  changed  by  reason  that  the  original 
purchase  was  not  in  accordance  with  the  direc- 
tions of  the  testator. 

This  brings  us  to  a  consideration  of  the  par- 
ticular transactions  on  which  the  claim  for  re- 
lief in  these  cases  is  founded.  The  dealings  of 
.Taudon  with  the  city  bank,  based  on  the  stock 
m  question,  commenced  in  1865  and  extended 
through  a  period  of  two  years.  During  this 
time  ten  separate  loans  were  made  to  him  on 
ihe  pledge  of  forty-seven  shares  of  the  canal 
stock.  The  securities  were  returned  to  Jaudon 
whenever  he  paid  up  the  amount  of  a  loan,  and 
redelivered  to  the  bank  each  time  a  new  loan 
was  effected.  In  December,  1867,  when  the 
last  loan  matured,  the  bank,  being  unwilling  to 
renew  it  and  Jaudon  unable  to  pay  it,  sold  the 
stock  by  the  direction  of  Jaudon  ai\d  applied 
the  proceeds  of  the  sale  to  the  liquidation  of 
bis  indebtedness. 

The  dealing  with  Duncan,  Sherman  &  Co. 
was  confined  to  a  single  transaction.  This  was 
a  loan  in  July,  1867,  at  ninety  days,  on  the 
pledge  of  seventy  shares  of  similar  stock.  This 
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stock,  on  account  of  Jaudon's  inability  to  meet 
his  engagement  at  the  expiration  of  the  time 
limited  for  payment,  shared  the  same  fate  as 
the  stock  pledged  to  the  bank.  In  both  cases 
the  certificates,  which  were  the  evidence  of  the 
hypothecated  stock,  recited  that  ''S.  Jaudon, 
trustee  for  Mrs.  Mary  T.  B.  Jaudon,"  was  ea- 
titled  to  a  certain  number  of  shares  in  the  cap- 
ital stock  of  the  company,  transferable  on  the 
books  of  the  company  by  him  or  his  legal  rep- 
resentative, on  the  surrender  of  the  certificate. 
Each  certificate,  when  the  stock  was  pledged, 
was  accompanied  by  a  blank  power  of  attorney, 
on  a  separate  piece  of  paper,  signed  by  ''S.  Jau- 
don, Trustee  of  Mary  T.  B.  Jaudon."  In  the 
case  of  the  bank  the  negotiations  were  conduct- 
ed with  the  cashier,  who,  although  uninformed 
of  the  purpose  for  which  the  funds  were  want- 
ed, knew  that  the  certificates  taken  in  pledge 
disclosed  the  fact  that  Jaudon  held  the  sto<£, 
not  in  his  own  right,  but  as  trustee. 

William  B.  Duncan  acted  for  his  firm  in  mak- 
ing the  loan.  Jaudon  told  him  he  had  good  se- 
curities to  offer  for  the  money  he  desir^.  Dun- 
can, wishing  to  oblige  him,  being  satisfied  of 
their  sufiiciency  without  inspecting  them, 
turned  the  business  over  to  his  cashier,  who 
completed  it. 

*The  evidence  leaves  no  room  for  [•ITS 
doubt  that  each  and  all  of  the  loans  were  to 
Jaudon  in  his  personal  character  and  for  his 
individual  use,  and  that  the  money  obtained 
was  applied  to  discharge  liabilities  incurred  in 
the  purchase,  or  carrying,  "of  Broad  Top  coal 
stock,"  a  speculative  stock  of  no  established 
reputation,  in  which  he  was  at  the  time  deal- 
ing on  his  own  accoimt. 

It  is  true,  when  he  borrowed  the  money  be 
had  no  expectation  of  resorting  to  the  trust 
funds  to  repay  it,  but  his  good  intention  in  this 
respect  furnishes  no  excuse  for  his  conduct.  It 
was  wrong  for  him,  under  any  state  of  circum- 
stance, to  pledge  the  stock  in  order  to  obtain 
money  for  his  personal  wants.  He  held  a  fidu- 
ciary relation  to  it,  and  yet  used  it  as  if  it  were 
his  own,  and  bargained  for  the  consequences 
which  followed,  although  the  necessity  for  the 
ultimate  sale  of  it  was  not  anticipated  by  him 
at  the  time  he  pledged  it.  If  the  law  allowed  the 
property  of  the  cestui  que  trust  to  be  treated  in 
this  manner  there  would  be  little  encourage- 
ment to  vest  an  estate  in  trustees  for  the  bene- 
fit of  others. 

It  is  argued  that  the  several  transactions  of 
Jaudon  with  the  bank  and  Duncan,  Sherman 
&  Co.  were  really,  on  his  part,  for  the  purpose 
of  re-investing  the  trust  funds.  How  can  this 
be,  when  he  had  not  a  thought  at  the  time  he 
got  the  money  of  failure  to  pay  it?  His  specu- 
lations, then,  were  on  his  own  accoimt,  and 
like  all  sanguine  men  who  deal  in  stocks,  he 
had  full  faith  that  the  venture  in  which  he  was 
engaged  would  prove  remunerative.  The  idea 
of  re-investment  was  an  afterthought,  occurring 
at  the  time  he  found  himself  tmable  to  pay,  and 
obliged,  as  he  supposed,  to  part  with  the  prop- 
erty of  his  cestui  que  trust.  And  even  then  ifc 
(lid  not  assume  the  shape  of  a  settled  purpose, 
but  only  an  intention  to  offer  the  injured  party- 
Broad  Top  security,  in  which  he  was  operating, 
for  the  canal  stock,  which  he  was  about  to  ap- 
propriate to  his  own  necessities.  It  is  natural 
that  a  trustee  who  makes  use  of  trust  property 
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mon  course  of  business  to  take  corporate  stock 
held  in  trust,  as  security  for  the  trustee's  own 
debt.  The  ptirly  taking  such  stock  on  pledge 
deals  with  it  at  his  peril,  for  there  is  no  pre- 
sumption of  a  right  to  sell  it,  as  there  is  in  the 
case  of  an  executor.  In  the  former  case  the 
property  is  held  for  custody,  in  the  latter,  for 
administration. 

It  matters  not  whether  the  stock  is  pledged 
for  an  antecedent  debt  of  the  trustee  or  for 
money  lent  him  at  the  time.  It  is  unlawful  to 
use  it  for  either  purpose. 

In  L/Otd'y  V.  Commercial  d  Farmers*  Bank 
of  Maryland,  Taney's  C.  C.  Dec.  310,  which  was 
a  case  of  misappropriation  of  corporate  stock  by 
an  executor,  Chief  Justice  Taney  held  "that  if 
a  party  dealing  with  an  executor  has,  at  the 
time,  reasonable  ground  for  believing  that  he 
intends  to  misapply  the  money,  or  is,  in  the 
very  transaction,  applying  it  to  his  own  private 
use,  the  party  so  dealing  is  responsible  to  the 
persons  injured."  And  the  supreme  court  of 
Massachusetts,  in  a  recent  ease,  Shaw  ▼.  Bpen- 
cer,  100  Mass.  389,  *in  its  essential  fea-  [*176 
tures  like  the  case  at  bar,  decides  that  if  a  cer- 
tificate of  stock,  expressed  in  the  name  of  "A. 
B.,  Trustee,"  is  by  him  pledged  to  secure  his 
own  debt,  the  pledgee  is,  by  the  terms  of  the 
certificate,  put  on  inquiry  as  to  the  character 
and  limitations  of  the  trust ;  and,  if  he  accepts 
the  pledge  without  inquiry,  does  so  at  his  peril. 
In  that  case  the  cestui  que  trust  was  not  nnined 
in  tlie  certificate,  and  the  court  remarked  that, 
if  it  were  so,  the  duty  of  inquiry  would  hardly 
be  controverted. 

If  these  propositions  are  sound,  and  we  en- 
tertain no  doubt  on  the  point,  the  liability  of 
the  appellants  for  the  conversion  of  the  stodc 
belonging  to  Mrs.  Jaudon  cannot  be  an  open 
question.  They  either  knew,  or  ought  to  have 
known,  that  Jaudon  was  operating  on  his  own 
account,  and  are  chargeable  with  constructive 
notice  of  everything  wnich,  upon  inquiry,  they 
could  have  ascertained  from  the  cestui  que 
trust. 

If  this  inquiry  had  been  pursued  they  could 
not  have  failed  to  discover  the  nature  and  foim- 
dation  of  the  trust,  and  that  the  trustee  had  no 
right  to  pledge  the  stock  for  any  purpose.  The 
bank,  in  its  dealings  with  Jaudon,  was  guilty 
of  gross  negligence,  and,  in  consequence  of  this, 
inflicted  serious  injury  upon  an  innocent  per- 
son. It  may  be  that  the  cashier  never  inquired 
of  Jaudon  what  he  wanted  with  the  money,  but 
nine  successive  loans  to  him  in  one  year,  each 
time  on  the  pledge  of  the  same  trust  security, 
was  evidence  enough  to  satisfy  any  reasonable 
man  that  the  money  was  wanted  for  private 
uses,  and  not  for  any  honest  purpose  connected 
with  the  administration  of  the  trust. 

Duncan,  Sherman  &  Co.,  although  intending 
no  wrong,  cannot  escape  their  share  of  respon- 
sibility. Duncan  loaned  the  money  to  Jaudon 
to  oblige  him  and,  in  the  very  nature  of  the 
transaction,  he  did  it  for  Jaudon's  private  ac- 
commodation. On  making  the  application  Jau- 
don told  him  he  had  securities  to  offer,  naming 
them,  and  naturally  he  supposed  they  w^ere 
Jaudon's  own  property.  It  is  his  misfortune 
that  he  turned  them  over  to  his  cashier,  with 
directions  to  accommodate  Jaudon,  without 
having  personally  examined  them.  If  he  had 
on  thctie  parties,  for  it  is  out  of  the  com-  made  this,  examination,  we  are  persuaded 
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to  pay  his  own  debts,  without  a  deliberate  de- 
sign to  defraud,  should  intend,  at  some  future 
174*]  time,  to  put  the  party  wronged  by  *him 
in  as  good  a  position  as  before;  but  can  such 
an  intention  be  treated  as  a  purpose  to  re-in- 
vest the  trust  funds  in  the  securities  in  which 
the  trustee  is  privately  speculating?  If  it  can, 
personal  property  in  the  hands  of  trustees,  be 
the  declaration  of  trust  ever  so  specific,  is  in  a 
very  unsafe  condition.  The  stock  was  not  sold 
because  it  was  desirable  to  change  the  invest- 
ment, but  for  the  simple  reason  that  it  had  been 
pledg^,  and  it  was  pledged  for  the  sole  object 
of  enabling  Jaudon  to  obtain  money  to  advance 
bis  personal  ends.  If,  therefore,  there  had  been 
occasion  for  making  a  re-investment,  and  au- 
thority to  do  so,  the  transactions  in  question 
had  no  reference  to  any  such  object. 

But  why  change  the  investment,  when  the 
canal  stock,  one  of  the  most  stable  of  its  kind 
in  the  country,  was  paying  on  the  average  a 
semi-annual  dividend  of  five  per  centT  If  it 
were  allowable  under  the  will  to  invest  in  the* 
»tock  of  private  corporations  at  all,  few  more 
desirable  than  this  were  accessible.  Experience 
has  shown  that  it  was  safe  and  yielded  a  large 
incoraei,  and  no  prudent  trustee,  having  once  in- 
vested in  it,  and  had  his  conduct  approved, 
looking  alone  to  the  interest  of  his  cestui  que 
trust f  would  take  the  hazard  of  selling  it  and 
purchasing  another.  But  there  was  no  author- 
ity to  sell  it,  even  were  it  desirable  to  do  so, 
or  to  deal  with  it  so  that  a  sale  might  become 
necessary.  If  Jaudon  thought  so  there  was  no 
foundation  for  his  belief,  and  he  is  compelled 
to  admit,  although  his  whole  testimony  is  an 
effort  to  justify  his  conduct,  that  he  never  had 
any  conversation  with  his  cestui  que  trust  on 
the  subject  of  changing  this  stock. 

It  was  treated  by  all  concerned,  during  the 
long  course  of  years  in  which  it  was  hedd  in 
trust,  as  a  most  desirable  investment,  and  no 
thooght  of  substituting  other  securities  for  it 
was  ever  entertained  by  anyone,  until  the  idea 
occurred  to  Jaudon  as  a  means  of  escape  from 
the  embarrassment  in  which  he  was  placed  by 
the  unlawful  use  he  made  of  it.     The  cestui 
que  trust  not  only  never  gave  consent  to  pledge 
or  sell  it,  but  had  no  reason  to  suppose  that  the 
tru.stee  would  attempt  anything  of  the  kind; 
nor  has  she  said  or  done  anything,  fairly  inter- 
175*]  preted,  which  tends  even  to  relieve  *the 
trustee  from  the  le^l  responsibility  which  per- 
tains to  the  administration  of  the  trust  estate. 
It  follows,  then,  that  the  use  of  the  stocks  by 
Jaudon  in  his  transactions  with  the  bank  and 
Duncan,  Sherman  &  Co.  was,  on  his  part,  a  fla- 
grant breach  of  trust,  without  either  justifica- 
tion or  excuse.     If  so,  are    they    blameless? 
They  cannot  be,  if  they  had  actual  or  construct- 
ive notice  that  the  trustee  was  abusing  his  trust 
and  applying  the  proceeds  of  the  loans  to  his 
own  use.    As  we  have  seen,  the  loans  were  for 
no  purpooe  connected  with  the  trust,  but  for 
Jaudon'e  own  benefit,  and  the  face  of  the  pa- 
pen  given  as  collateral  security  for  the  debts 
thus    incurred   informed   the   parties   dealing 
with  fiim  that  he  held  the  stock  as  trustee  for 
Mrs.  Mary  T.  B.  Jaudon,  and  inquiry  would 
have  revealed  the  fact  that  the  use  to  which  the 
stock  was  put  was  unauthorized. 
The  duty   of  making  such  inquiry  was  im 
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X77*]  •the  cestui  que  trust  would  have  had  no 
occasion  to  be  dissatisfied  with  his  conduct. 

It  is  needless  to  argue  that  Duncan  is  bound 
by  the  notice  communicated  to  the  cashier 
when  he  received  the  certificate  and  concluded 
the  business  with  Jaudon. 

Without  pursuing  the  subject  further,  ire 
are  satisfied  that  the  decrees  below  should  be 
affirmed. 


PHILADELPHIA    AND    READING    RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

COMMONWEALTH    OF    PENNSYLVANIA. 

(See  8.  C,  **Ca9e  of  the  State  Freight  Taw/'  15 

Wall.   282-282.) 

Interstate  transportation  of  freight  not  subject 
to  state  taxation — not  a  toll^-^estraint  up- 
on trade — state  act  imposing  taxes,  void. 

1.  Freight  transported  from  state  to  state  is  not 
subject  to  state  taxation  becansc  thus  transported. 

2.  A  tax  upon  freight  transported  from  state  to 
state  is  a  regulation  of  Interstate  transportation 
und,  therefore,  a  regulation  of  commerce  among 
the  states* 

3.  Such  an  imposition*  whether  large  or  small. 
Is  a  restraint  of  the  privilege  or  right  to  have  the 
subjects  of  commerce  pass  freely  from  one  state  to 
another,  without  being  obstructed  by  the  inter- 
vention of  state  lines. 

4.  The  nature  of  the  exaction  Is  not  changed  by 
adding  to  It  similar  conditions  for  allowing  trans- 
portation wholly  within  the  state. 

5.  A  tax  thus  levied  Is  not  a  toll.  It  is  not  ex- 
acted as  compensation  for  the  use  of  a  roadway. 

0.  Whenever  the  subjects  over  which  a  power  to 
regulate  commerce  is  asserted  are  in  their  nature 
national,  or  admit  of  one  uniform  system  or  plan 
of  regulation,  they  may  justly  be  said  to  be  of  such 
a  nature  as  to  require  exclusive  legislation  by  Con- 
gress. The  transportation  of  passengers  or  mer- 
chandise through  a  state,  or  from  one  state  to  an- 
other, is  of  this  nature. 

7.  A  state  act  imposing  a  tax  on  freight,  so  far 
as  it  applies  to  articles  carried  through  the  state, 
or  articles  taken  up  In  the  state  and  carried  out 
of  it,  or  articles  taken  up  without  the  state  and 
brought  into  it,  is  unconstitutional  and  void. 

[No.  22.] 
Argued^  Feb.  6,  6, 187S.  Decided  Mar.  S,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

The  auditor  eeneral  of  Pennsylvania,  in  ac- 
cordance with  the  statute  of  that  state,  in  set- 
tling the  account  of  the  plaintiff  in  error, 
charged  it  with  payment  of  a  certain  tax  upon 
each  ton  of  freight  carried.  The  said  company 
took  an  appeal  therefrom  to  the  court  of  com- 
mon pleas  of  Dauphin  county,  by  which  judg- 
ment was  rendered  in  favor  of  the  company. 
The  commonwealth  then  sued  out  a  writ  of 
error  to  the  supreme  court  of  the  state,  by 
which  said  judgment  was  reversed;  whereupon 
the  company  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  Sam.  Hood,  Jai.  E.  Oowen  and 
Robert  A.  Lamberton,  for  plaintiff  in  error : 

(a)  The  act  of  assembly  in  question,  so  far 
as  it  imposes  a  tax  upon  the  transportation  of 

NOTK. — Power  of  Congress  Jo  regulate  com- 
meroe;  state  licenses:  power  of  state  to  tarn  com- 
merce— see  note  to  Gibbons  v.  Ogden,  6  L.  ed.  U. 
S.  23 :  and  note  to  Brown  v.  Maryland,  6  L.  ed. 
U.  S.  678. 

Validity  of  state  taw  on  freight  carried  by  in- 
terstate carriers — see  note.  60  L.  R.  A.  657. 
146 


frek[ht,  from  or  into  the  state  of  Pennsylvania, 
conflicts  with  the  clause  of  the  Constitution  of 
the  United  States  which  gives  to  Congress  the 
power  to  regulate  commerce  with  foreign  na- 
tions, among  the  several  states,  and  with  the 
Indian  tribes. 

Assuming  that  the  act  in  question  is  a  reg- 
ulation of  interstate  commerce,  and  therefore 
transgressive  of  the  constitutional  authority  of 
Congress,  the  flrst  point  to  be  considered  is, 
whether  its  applicability  to  the  domestic,  as 
well  as  to  the  extraterritorial  commerce  of  the 
state  excludes  it  from  the  operaticm  of  the 
constitutional  provision.  In  other  words,  is 
a  regulation  of  commerce  which  would  be  un- 
constitutional if  confined  to  foreign  commerce, 
rendered  constitutional  by  bdng  extended  to 
domestic  commerce  also? 

If  this  question  must  be  answered  affirmative- 
ly, the  attempt  of  the  framers  of  the  Constitu- 
tion to  secure  commerce  betweenthe  states  from 
state  regulation  has  been  singularly  unsuccess- 
ful. The  simple  expedient  of  including  its  own 
domestic  commerce  with  its  commercial  regula- 
tions will  enable  any  state  to  regulate,  to  any 
extent,  the  commerce  between  the  states,  whi<m 
happ^is  to  be  carried  on  within  its  territorial 
limits.  The  price  to  be  paid  for  such  a  preroff- 
ative  would  in  most  cases  be  trifling  indeed. 
The  citizens  of  Pennsylvania  can  well  affcM-d  to 
submit  to  a  commercial  regulation  which  taxes, 
for  their  benefit,  the  millicms  of  tons  of  freight 
which  are  transported  through  or  from  their 
state.    A  regulation  of  commerce  which  taxes 
the  vast  tonnage   of  the  great  thoroughfares 
which  traverse  the  state  from  east  to  west  and 
from  north  to  south;  which  taxes  the  tonnage 
of  the  Pennsylvania,  the  Erie,  the  Lake  Shore, 
the  Philadelphia,  Wilmington  &  Baltimore,  the 
Camden  &  Amboy,  and  other  railroads    over 
which  freight  is  transported,  through  or  from 
the  state;  which  compels  foreign  consumers  of 
coal,  and  the  other  .mineral  products  of  Pa.  to 
pay  tribute  for  the  privilege  ot  having  them 
transported,  either  by  natuiul  or  artificial  chan- 
nels, by  rivers  or  by  railroads, — is  not  likely  to 
be  considered  oppressive  by  the  people  of  Pa.  A 
state  through  whose  territory  a  single  line  of 
railroad  passes  would  not  hesitate  to  regulate 
railroad  commerce  without  discriminating  in 
favor  of  its  own  domestic  commerce,  if  the  regu- 
lations proposed  would  render  the  commerce  of 
a  company  a  tributary  to   its   treasury.   The 
steamboat  traffic  of  the  Mississippi  would  be  & 
tempting  subject  for  the  commercial  regulation 
of  tne  several  states  within  whose  boundaries 
it  is  carried  on.    None  of  the  evils  which  in- 
duced the  framers  of  the  Constitution  tO  invest 
Congress  with  the  power  oi  regulating  com* 
merce  between  the  states  would  be  avoided  un- 
der such  an  interpretation  of  the  Constitution. 
The     vast     increase     of     commerce     between 
the    states    would    render    the    burdens    of 
state     regulation     a     hundred     fold     more 
onerous  than  th^  were  before  the  Constitution 
was  adopted.    In  the  7th  number  of  the  Feder- 
alist, Mr.  Hamilton,  while  depicting  the  inju- 
rious consequences  of  permitting  the  several 
states  to  reflate  commerce,  says :  ''The  cmpor- 
tunities  which  some  states  would  have  of  ren- 
dering others  tributary  to  them  by  commer- 
cial regulation  would  be  impatiently  submit- 
ted to  by  the  tributary  states.  The  relative  situ- 
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ation  of  New  York,  Ckmnecticuti  and  New  Jer- 
§ej  would  afford  an  example  of  this  kind.  New 
^ork,  from  the  uecessitiee  of  revenue,  must  lay 
duties  on  her  importations.  A  great  part  of 
these  duties  must  be  paid  by  the  inhabitants  of 
the  two  other  states,  m  the  capacity  of  consum- 
ers of  what  they  import.  New  York  would 
neither  be  willing  nor  able  to  forego  this  ad- 
vantage. Her  citizens  would  not  consent  that 
a  duty  paid  by  them  should  be  remitted  in  favor 
of  the  citizens  of  her  neighbors;  nor  would  it 
be  practicable,  if  there  were  not  these  impedi- 
ments in  the  way,  to  distinguish  the  customers 
is  their  own  markets. 

"Would  Connecticut  long  submit  to  be  taxed 
by  New  York  for  her  exclusive  benefit?  Should 
we  be  long  permitted  to  remain  in  the  quiet  and 
undistartwd  enjoyment  of  a  metropolis  from  the 
possession  of  which  we  derived  an  advantage 
BO  odious  to  our  neighbors,  and  in  their  opinion 
so  oppressive?"  Federalist  (ed.  1852),  p.  31. 

It  is  not  here  suggested  that  the  duties  levied 
by  New  York  would  be  the  less  oppressive  to 
the  citizens  of  New  Jersey  or  Connecticut,  be- 
cause they  might  be  imposed  upon  citizens  of 
New  York  also;  nor  can  it  be  supposed  that>  at 
the  present  time,  a  citizen  of  California  would 
not  obiect  to  paying  transit  duties  to  every 
state  through  which  liis  mercliandise  may  hap- 
pen to  be  transported,  on  its  passage  from  the 
Atlantic  to  the  Pacific,  merelv  because  the  same 
duties  were  imposed  upon  domestic  transpor- 
tation within  those  states.  It  would  probably 
occur  to  him,  that  the  duties  collected  inured 
to  the  benefit  of  the  citizens  of  the  states  which 
imposed  them,  and  not  to  his  benefit. 

Practically,  therefore,  the  prohibition  against 
state  regulations  of  interstate  commerce  would 
be  nugatory,  if  it  could  be  evaded  by  extending 
such  regulations  to  domestic,  as  well  as  to  ex- 
traterritorial commerce ;  and  no  interpretation 
of  the  Constitution  which  permits  such  an  eva- 
sion can  be  legitimate.    Indeed,  unless  it  can 
be  shown  that  a  statute  which  regulates  com- 
merce between  the  states,  as  well  as  commerce 
in  the  state,  is  not  a  regulation  of  commerce 
between  the  states,  the  argument  is  at  an  end. 
In  the  case  of  Minot  v.  B,  Go.  (C.  C.  U.  8. 
District  of  Delaware,  3  Am.  Law  Times  Rep. 
193) ,  where  a  statute  of  the  state  of  Delaware, 
taxing  the  use  of  locomotives  and  cars  on  rail- 
roads in  that  state,  was  held  to  be  unconstitu- 
tioiial,  so  far  as  it  applied  to  the  locomotives 
and  cars  used  in  commerce  between  the  states, 
Mr.  Justice  Strong,  in  delivering  the  opinion 
of  the  court,  said:     "And  it  (the  statute)  is 
not  the  less  a  commercial  regulation,  because 
it  does  not  discriminate  between  transporta- 
lion  exclusively  domestic  and  that  which  ex- 
tends into  other  states.    If  a  state  chooses  to 
exact  conditions  for  allowing  the  passage  or 
c»rrimge  of  persons  or  freight  through  it  into 
another  state,  the  nature  at  the  exaction  can- 
ncyt  be  changed  by  adding  to  it  similar  condi- 
tJona  for  allowing  transportation  wholly  with- 
in  the  sUte." 

8o  in  the  case  of  Clarke,  Treaa,,  etc,  v.  R,  Co. 
/eourt  of  errors  and  appeals  of  the  state  of 
I>elaware,  June  term,  1871),  where  the  con- 
aitittitionality  of  a  statute  of  Delaware,  impos- 
ing a  tax  on  the  transportation  of  any  passen- 
ger within  the  state,  was  in  Question,  and  where 
me  court  unanimously  held  tnat  the  statute  was 


invalid,  so  far  as  it  operated  upon  "persona  en- 
tering into,  departing  from  or  passing  throuflfa 
the  state,"  Bates,  Chancellor,  delivering  the 
opinion  of  the  court,  said :  "It  msj  as  well  be 
observed  at  this  point,  that  no  argument  in  sup- 
port of  the  act  can  be  drawn  from  the  fact  that 
it  onerates  as  well  upon  our  citizens  traveling 
wholly  within  the  state,  as  upon  the  citizens  of 
other  states  passing  into  or  throusfa  its  terri- 
tory. If  the  legislature  have  not  tne  constitu- 
tional power  to  tax  a  particular  class  of  pas- 
sen^rs,  plainly  that  power  cannot  be  derived 
by  including  under  the  tax  law  another  class 
of  passengers  who  may  be  constitutionally 
taxed.  Legislative  acts,  to  the  validity  of 
which  the  question  of  discrimination  becomes 
material,  are  those  which  deal  with  a  subject- 
matter  fully  within  the  constitutional  power 
of  the  legislature  of  a  state,  but  deal  with  it  in 
a  mode  affecting  unequally  its  own  citizens, 
and  the  citizens  of  otner  states,  contrary  to 
that  clause  of  the  Federal  Constitution  which 
secures  to  the  citizens  of  each  state  all  privi- 
leges and  immunities  of  citizens  of  the  several 
states.     Art.  IV.  |  2." 

As  if  citizens  of  other  states  should  be  placed 
upon  an  unequal  footing  with  our  own  citizens, 
under  laws  for  the  administration  of  public  jus- 
tice, or  touching  the  descent  of  real  estate,  or 
the  distribution  of  the  personal  estate  of  intes- 
tates ;  or  as  if,  in  the  taxing  of  lands  situated 
within  the  state,  non-resident  real  estate  own- 
ers were  taxed  more  heavily  than  our  own  citi- 
zens holding  lands.  But  m  the  present  case, 
the  Supreme  Court  having  decided  that  inter- 
state trade  is  beyond  the  taxing  power  of  tiie 
state,  the  only  question  is:  whether  this  act 
undertakes  to  tax  the  forbidden  subject-mat- 
ter, and  it  is  quite  immaterial  whether  the  act 
also  operates  upon  travel  within  the  state— a 
subject-matter  of  state  control. 

In  Grandall  v.  Nevada,  6  Wall.  35,  18  L.  ed. 
745,  a  unanimous  judgment  of  this  court  con- 
demned as  unconstitutional  a  statute  of  Ne- 
vada which  imposed  a  tax  on  every  passenser 
leaving  the  state.  The  right  of  citizens  of  ihe 
United  States  to  pass  from  point  to  point  of  the 
national  territorv,  unrestricted  by  state  regu- 
lations, was  emphatically  asserted.  Would  the 
statute  have  been  constitutional  if  it  had  also 
taxed  the  right  of  passing  within  the  state  of 
Nevada?  Can  any  state  tax  and,  by  taxing,  pro- 
hibit the  passage  of  citizens  of  the  United  States 
from,  into  and  through  it§  territory,  because  it 
imposes  a  similar  tax  and  a  similar  prohibition 
upon  the  right  of  passage  within  its  territory? 
Can  a  state  tax  import^  wines  in  the  hands  of 
the  importers,  by  a  statute  which  taxes  M 
wines,  domestic  as  well  as  foreign? 

The  case  of  Railway  Co.  v.  New  Jersey,  2 
Vroom.  531,  which,  in  all  material  respects,  is 
identical  with  that  now  before  the  court,  was 
one  of  those  cited  in  support  of  the  argument 
of  the  plaintiffs  in  error  in  the  supreme  court 
of  Pennsylvania.  It  was  there  held  by  the 
court  of  errors  and  appeals  of  New  Jersey,  that 
a  statute  of  New  Jersey,  re<}uiring  foreign  cor- 
porations doing  business  within  that  steite  to 
pay  transit  duties  on  every  passenger  and  every 
ton  of  goods,  "except  passengers  and  freight 
transported  exclusively  within  the  state,"  was 
imconstitutional  and  void.  Chief  Justice  Beas- 
ley,  in  an  opinion  of  singular  force  and  ability, 
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pointed  out  the  intolerable  evils  that  would  en- 
«ue  from  recognition  of  the  right  of  each  state 
in  the  Union  to  tax  persons  and  property  in 
transit  through  its  territory.  He  could  not 
have  thought  that  these  evils  would  exist,  only 
where  domestic  transportation  was  free  from 
a  similar  burden. 

"The  lavv"  (of  the  state)  says  Judge  Pier- 
son,  in  his  opinion  on  the  second  trial  of  this 
cause,  "cannot  say,  we  will  tax  the  citizen  one 
dollar  per  barrel  for  each  barrel  of  flour  made 
m  the  state,  and  impose  a  like  tax  on  each  bar- 
rel carried  through  the  state." 

In  Hays  v.  Steamship  Co,  17  How.  596,  15  L. 
ed.  254,  it  was  held  that  the  steamships  of  a 
New  York  company,  registered  at  the  port 
of  New  York  and  engaged  in  trade  between 
Panama  and  San  Francisco,  could  not  be  taxed 
in  California,  although  the  company  had  an 
agency  in  San  Francisco,  and  the  ships  landed 
their  passengers  and  freight  there,  and  then 
proceeded  to  Benicia  to  repair  and  refit,  where 
they  remained  ten  or  twelve  days  after  each 
voyage;  and  there  is  nothing  in  the  report  of 
the  case  to  indicate  that  the  law  under  which 
the  tax  was  attempted  to  be  enforced  was 
aught  else  than  a  general  tax  law  of  California. 

In  Dohhina  v.  Erie  Co.  16  Pet.  435,  it  was 
held  by  the  Supreme  Court  of  the  United 
States,  reversing  the  judgment  of  the  supreme 
court  ©f  Pa.  (7  W.  513),  that  a  law  of  the 
state  taxing  all  offices  and  posts  of  profit,  pro- 
fessions, trades  and  occupations,  etc.,  was  un- 
constitutional in  its  application  to  an  office 
held  under  the  United  States. 

In  The  Bk,  of  Com.  v.  ^^  Y.  2  Black.  620,  17 
L.  ed.  451,  where  it  was  held  that  "Stock  of 
the  United  States  is  not  subject  to  taxation 
under  the  laws  of  the  United  States,"  it  was 
also  held,  that  "A  state  law  for  that  purpose 
was  unconstitutional,  whether  it  imposed  the 
tax  on  United  States  stock,  eo  nomine,  or  in- 
cluded it  in  the  aggregate  of  the  tax  payer's 
property,  to  be  valued  like  the  rest,  at  its 
worth." 

2.  Considering  the  case,  then,  as  if  the  tax 
imposed  by  the  act  in  question  had  been  ex- 
pressly confined  to  the  transportation  of  the 
freight  through,  into  or  from  Pennsylvania, 
the  plaintiff  in  error  contends  that  the  imposi- 
tion of  such  a  tax  is  a  regulation  of  commerce 
between  the  states. 

If  taxing  interstate  commerce  is  not  regu- 
lating it,  it  is  not  easy  to  imagine  what  would 
be.  In  Brown  v.  Maryland,  12  Wheat.  419, 
Chief  Justice  Marshall,  in  speaking  of  the  pow- 
er of  a  state  to  tax  its  «wn  citizens  or  their 
property,  within  its  terri««ory,  refers  to  the  im- 
position of  a  state  tax  upon  goods  passing 
through  or  from  the  stpie,  as  an  extreme  il- 
lustration, apparently,  ot  in  encroachment  up- 
on the  reserved  power  of  ^ongjress  to  regulate 
commerce.  "If  the  stateF."  said  he,  "may  tax 
all  persons  and  property  found  in  their  terri- 
tory, what  shall  restrp/n  them  from  taxing 
goods  in  their  transit  *  trough  the  state,  from 
one  part  to  another.  Pit  the  purpose  of  re-ex- 
portation? The  lawr  df  traae  authorize  this 
operation,  and  gene^'il  commerce  requires  it. 
Or  what  restrains  a  ^tate  from  taxing  any  ar- 
ticle passing  throur  n  it,  from  one  state  to  an- 
other, for  the  purp-^ses  of  traffic  ?  Or  from  tax- 
ing the  transportp.don  of  articles  passing  from 


the  state  itself  to  another  state,  for  commer- 
cial  purposes?  These  eases  are  all  within  the 
sovereign  power  of  taxation,  but  would  ob- 
viously derange  the  measures  of  Congress  to 
regulate  commerce  and  affect,  materially,  the 
purposes  for  which  the  power  was  given." 
"But,"  it  is  said,  in  the  opinion  of  the  supreme 
court  of  Pennsylvania,  12  P.  F.  Smith,  297: 
"The  Chief  Justice  had  reference  to  specific 
burdens.  These  subjects  must  not  be  singled  out 
and  taxed,  for  this  would  be  discrimination 
affecting  intercourse,  invidious,  and  inviting 
retaliation  from  other  states  or  foreign  pow- 
ers. 

It  is  respectfully  submitted  that  there  is 
nothing  in  the  language  quoted  to  warrant  the 
inference  that  "specific  burdens"  on  the  sub- 
jects mentioned  were  referred  to.  The  Chief 
Justice  was  speaking  of  the  power  claimed  for 
the  states  to  tax  all  persons  and  property  found 
on  their  territory;  and  can  it  be  doubted  that 
he  meant  to  assert  that  a  etate  tax  on  all  prop- 
erty within  its  limits  could  not  be  levied  on 
goods  in  transit  through  or  from  the  state? 

But  it  will  be  said,  as  it  has  been  said  repeat- 
edly before,  that  the  statute  in  question  only 
incidentally  and  indirectly  affects  interstate 
commerce,  inasmuch  as  the  tax  complained  of 
is  levied,  not  on  the  goods  transported,  but  on 
the  business  of  the  transporting  companies. 

This  distinction,  even  if  it  were  substantial — 
which  is  not  admitted — does  not  in  the  least 
tend  to  show  that  the  tax  in  question  is  not  a 
regulation  of  commerce.  On  the  contrary,  the 
fact  that  the  transportation  itself,  and  not  the 
goods  transported,  is  taxed,  renders  the  tax 
more  plainly  a  tax  upon  commerce.  It  is  the 
very  commerce  itself  that  is  taxed^  and  not  the 
subjects  with  which  it  deals.  The  imposition 
of  a  tax  on  every  ton  of  coal  mined  in  Pa. 
would  not  be  a  tax  on  commerce ;  but  a  tax  on 
the  transportation  of  the  coal  from  the  mines 
to  the  consumer  is  as  clearly  a  tax  on  a  com- 
merce in  coal  as  any  that  can  be  imagined. 

"The  counsel  for  the  appellee,"  said  Chief 
Justice  Marshall  in  Gibbons^y.  Ogden,  9  Wheat. 
189,  "would  limit  it  to  traffic,  to  buying  and 
selling  or  the  interchange  of  commodities,  and 
do  not  admit  that  it  comprehends  navigation. 
This  would  restrict  a  general  term,  applicable 
to  many  objects,  to  one  of  its  significations. 
Commerce  undoubtedly  is  traffic,  but  it  is  some- 
thing more;  it  is  intercourse.  It  describes  the 
commercial  intercourse  between  nations  and 
parts  of  nations  in  all  its  branches,  and  is  reg- 
ulated by  prescribing  rules  for  carrying  on 
that  intercourse.  The  mind  can  scarcely  con- 
ceive a  system  for  regulating  commerce  be- 
tween nations,  which  shall  exclude  all  laws 
concerning  navigation,  which  shall  be  silent  on 
the  admission  of  the  vessels  of  the  one  nation 
into  the  ports  of  the  other,  and  be  confined  to 
prescribing  rules  for  the  conduct  of  individuals 
in  the  actual  employment  of  buying  and  sell- 
ing, or  of  barter." 

Commerce  between  nations  or  among  states 
has  several  branches.  Martens,  in  his  Sum- 
mary of  the  Law  of  Nations,  says:  "It  con- 
sists in  selling  the  superfiuity;  iv  purchasing 
articles  of  necessity,  as  well  productions  as 
manufactures;  in  buying  from  one  nation  and 
selling  to  another,  or  in  transporting  the  mer- 
chandise from  the  seller  to  the  buyer,  ti>  gain 
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the  freight."  McLean,  J.,  Passenger  Cases,  7 
How.  416. 

In  Webster's  Dictionary,  commer<;e  is  defined 
as  "The  exchanjge  of  commodities  on  a  large 
scale  between  different  places  and  communities." 

In  Broxcn  v.  Maryland,  12  Wheat.  419,  where 
a  statute  law  requiring  an  importer  of  foreign 
goods  to  pay  a  tax  and  take  out  a  license  he- 
fore  selling  his  transportations  was  held  to  be 
in  conflict  with  the  constitutional  prohibition 
against  the  states  levying  imposts  or  duties  on 
Imports  or  exports,  as  well  as  with  the  reserva- 
ticQ  to  Confess  of  the  right  to  regulate  com- 
merce, Chief  Justice  Marshall,  when  treat- 
ing of  the  latter  provision  said :  "The  distinc- 
tion between  a  tax  on  the  thing  imported  and 
on  the  person  of  the  importer  can  have  no  in- 
fluence on  this  branch  of  the  subject.  It  is 
♦oo  obvious  for  controversy  that  they  interfere 
squally  with  the  power  to  regulate  commerce," 

''Commerce  wiUi  foreign  nations  and  among 
the  several  atates  can  mean  nothing  more  than 
intercourse  with  those  nations  and  among  those 
states  for  the  purposes  of  trade,  be  the  object 
of  the  trade  what  it  may;  and  thus  intercourse 
must  include  all  the  means  by  which  it  can  be 
carried  on,  whether  by  the  free  navigation  of 
the  waters  of  the  several  states,  or  by  a  pas- 
Bage  overland  through  the  states,  where  such 
passage  becomes  necessary  to  the  commercial 
intercourse  between  the  states."  Washington, 
J-,  in  Oorfield  v.  Coryell,  4  Wash.  C.  C.  379. 

The  regulation  of  commerce  includes  in- 
tercourse and  navigation." 

Kelson,  J.,  Pennsylvania  ▼.  Bridge  Go.  18 
How.  431,  15  L.  ed.  437. 

'^ut  it  seems  to  have  been  overlooked,"  said 
Chief  Justice  Beasley,  in  Railway  Co.  v.  New 
Jf^sey,  2  Vroom.  531,  u^  supra,  "that  the  trans- 
portation is  as  much  a  part  of  such  commerce 
as  the  goods  themselves  are.  If  there  can  be 
no  commerce  between  the  states  without  goods, 
10  there  can  be  none  without  the  transportation 
ofsDods." 

Indeed,  the  case  of  the  commonwealth  would 
be  stronger  if  it  could  be  shown  that  the  stat- 
ute was  intended  to  tax  the  goods  themselves, 
and  not  the  transportation  of  them ;  if  it  had 
provided  that  all  goods  in  transit  from  or 
through  Pa.  should  be  detained  at  the  bound- 
aiy  line  until  the  consignees  paid  a  tax  as  an 
eonivalent  for  the  protection  which  the  laws 
of  Pa.  had  afforded  them.  It  might  then  be 
urged  with  some  plausibility  that  the  question 
was  simply  as  to  the  ri^ht  of  a  state  to  tax 
property  within  its  jurisdiction,  irrespective 
of  all  other  considerations.  It  is  very  likely 
that  such  a  practical  exercise  of  state  power 
would  be  folio  wed  by  congressional  interference, 
biot  Confess  could  only  interfere  under  its 
eonititutional  authority  to  regulate  commerce 
between  the  states,  and  it  would  have  to  be 
ahown  that  the  statute  of  the  state  was  a  usur- 
pation of  that  authority.  The  principle  that 
tbe  constitutional  restrictions  upon  the  powers 
of  the  states  cannot  be  evaded  by  indirection 
would,  however,  relieve  the  case  from  any  dif- 
ficulty. 

In  Brown  t.  Maryland,  12  Wheat.  419,  Chief 
Justice  Marshall,  when  replying  to  the  objec- 
tion taken  there  that  the  tax  was  not  upon  the 
article  imported,  but  upon  the  occupation  of 
the  importer,  said:  "It  is  impossible  to  con- 
15  Wall. 


ceal  from  ourselves  that  this  is  varying  the 
form  without  varying  the  substance.  It  is 
treating  a  prohibition  which  is  general,  as  if  it 
were  confined  to  a  particular  mode  of  doin^' 
the  forbidden  thing.  AH  must  perceive  that  th( 
tax  on  the  sale  of  an  article  imported  only  for 
sale  is  a  tax  on  the  article  itself.  It  is  true  that 
the  state  may  tax  occupations  generally;  but 
this  tax  must  be  paid  by  those  who  employ  the 
individual,  or  is  a  tax  on  his  business.  The  law- 
yer, the  physician  or  the  mechanic  must  either 
charge  more  on  the  article  in  which  he  deals, 
or  the  thing  itself  is  taxed  through  his  person. 
This  the  state  has  a  right  to  do,  because  no  con- 
stitutional prohibition  extends  to  it.  So  a  tax 
on  the  occupation  of  an  Importer  is,  in  like 
manner,  a  tax  on  importation.  It  must  add  to 
the  price  of  the  article,  and  be  paid  by  the  con- 
sumer or  by  the  importer  himself,  in  like  man- 
ner as  a  direct  duty  on  the  article  itself  would 
be  made.  This  the  state  has  no  right  to  do, 
because  it  is  prohibited  by  the  Constitution." 

"It  is  a  just  and  well  settled  doctrine  estab- 
lished by  this  court,"  said  Grier,  J.,  in  the  Pas* 
senger  Cases,  7  How.  458,  "that  a  state  cannot 
do  that  indirectly  which  she  is  forbidden  by 
the  Constitution  to  do  directly.  If  she  cannot 
levy  a  duty  or  tax  from  the  master  or  owner  of 
a  vessel  engaged  in  commerce,  graduated  on  the 
tonnage  or  admeasurement  of  a  vessel,  she 
cannot  effect  the  same  purpose  by  merely  chang- 
ing the  rate  and  graduating  it  on  the  number  of 
masts  or  of  mariners,  the  size  and  power  of  the 
steam-engine,  or  the  number  oi  passengers 
which  she  carries.  We  have  to  deal  with  things, 
and  we  cannot  change  them  by  changing  their 
names.  Can  a  state  levy  a  duty  on  vessels  en- 
gaged in  commerce  and  not  owned  by  her  own 
citizens,  by  changing  its  name  from  a  'duty  on 
tonnage'  to  a  tax  on  the  master  T  Or  an  impost 
on  imports,  by  calling  it  a  charge  on  the  owner 
or  supercargo,  and  justify  the  evasion  of  a 
great  principle  by  producing  a  dictionary  or  a 
dictum  to  prove  that  a  ship  captain  is  not  a 
vessel,  nor  a  supercargo  an  import?" 

In  Almy  v.  California,  24  How.  169,  16  L.  ed. 
644,  a  tax  upon  a  bill  of  lading  was  held  to  be 
substantially  and  really  a  tax  upon  the  ex- 
ports for  which  the  bill  of  lading  was  to  be 
used.  "If  the  tax,"  said  Chief  Justice  Taney, 
"was  laid  on  the  gold  or  silver  exported,  every- 
one would  see  that  it  was  repugnant  to  the  Con- 
stitution of  the  United  States  which,  in  express 
terms,  declares  'No  state  shall,  without  the 
consent  of  the  Congress,  lay  any  imposts  or  du- 
ties on  imports  or  exi>orts,  except  what  may  be 
absolutely  necessary  for  executing  its  inspec- 
tion laws,'  but  a  tax  or  duty  on  a  bill  of  lad- 
ing, although  differing  in  form  from  the  duty 
on  the  article  shippS,  is,  in  substance,  the 
same  thing,  for  a  bill  of  lading,  or  some  writ- 
ten instrument  of  the  same  import,  is  neces- 
sarily always  associated  with  every  shipment 
of  articles  of  commerce  from  the  ports  of  one 
country  to  those  of  another."  This  reasoning 
applies  a  fortiori  to  a  tax  upon  the  transporta- 
tion of  articles  destined  for  exportation.  Goods 
may  be  exported  without  the  use  of  a  bill  of 
lading;  but  they  certainly  cannot  be  exported 
without  some  mode  of  transportation  being  used, 
and  it  may  be  incidentally  remarked  here  that, 
although  the  construction  ffiven  by  the  court 
in  Almy  v.  California^  to  &e  meaninir  of  thn 
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word  "import"  in  that  clause  of  the  Constitu- 
tion which  says  that  *'no  state  shall  lay  any 
imposts  or  duties  on  imports  or  exports/'  was 
not  adopted  bv  the  present  court  in  Woodruff 
▼.  Parham,  8  Wall.  123,  19  L.  ed.  382,  yet  it  is 
there  said  that  "The  case  was  well  decided  on 
the  ground  taken  by  Mr.  Blair,  counsel  for  the 
defendant,  namely:  that  such  a  tax  was  a  reg- 
ulation of  commerce  a  tax  imposed  upon  the 
transportation  of  goods  from  one  state  to  an- 
other over  the  hi^h  seas,  in  conflict  with  that 
freedom  of  transit  of  foods  and  persons  be- 
tween one  state  and  another  which  is  within  the 
rule  laid  down  in  Crandall  v.  Nevada,  6  Wall. 
35, 18  L.  ed.  745,  and  with  authority  of  Congress 
to  regulate  commerce  among  the  states." 

That  a  tax,  either  on  the  transportation  of 
goods  or  on  goods  themselves  while  oeinff  trans- 
ported, mu£  ultimately  be  paid  by  the  con- 
sumer, is  too  clear  for  argument. 

"But  this  tax,"  said  Chief  Justice  Beasley,  in 
Railway  Co,  v.  New  Jersey,  aupra,  when  speak- 
ing of  the  transit  dut^  on  transportation  in 
question  in  that  case,  "is  not  only  thus  specific 
and  restricted  to  this  one  class  of  object,  but 
it  is  also  graduated  by  the  weight  of  the  thing 
carried.  The  business  is  charged  a  certain  sum 
for  the  transportation  of  evenr  ton  of  goods. 
The  tax,  therefore,  is  regulated,  both  as  to  its 
object  and  amount,  by  the  articles  transported. 
Now,  it  is  impossible  not  to  perceive  that  the 
effect  of  such  a  tax  must  be,  so  far  as  respects 
the  owner  of  such  articles,  precisely  and  in  all 
its  results  the  same  as  though  the  commodities 
themselves  were  directly  taxed. 

"The  conclusion,  from  this  course  of  reason- 
ing, therefore,  is,  that  if  the  transportation  of 
merchandise  in  transitu  from  state  to  state  can 
be  taxed  by  a  state  in  the  form  of  law  now  be- 
fore this  court,  the  constitutional  provisicm  un- 
der consideration  affords  no  protection  what- 
ever to  the  owner  of  goods  which  are  the  sub- 
jects of  such  transportation." 

The  argument,  however,  which  seems  to  have 
found  most  favor  with  the  supreme  court  of 
Pennsylvania  is,  that  the  tax  may  lawfully  be 
exacted  as  "Compensation  for  the  use  of  works 
constructed  under  the  eminent  domain  of  the 
state."  In  fact,  the  decision  of  the  court  is  main- 
ly, if  not  altogether,  rested  upon  this  ground. 

Now,  it  may  be  observed,  in  the  first  place, 
that  the  rivers  of  Pennsylvania  were  not  "con- 
structed" under  the  state  power  of  eminent  do- 
main, and  that  the  tax  imposed  by  the  statute 
on  every  ton  of  freight  transported  within  the 
territorial  limits  of  Pennsylvania  by  a  steam- 
boat company  cannot  be  considered  as  a  com- 
pensation for  privilege  of  usinff  the  public 
works  of  the  state.  "The  law,"  said  Judge 
Pierson,  in  the  case  of  The  Com.  v.  Railway 
Co, — ^tho  first  case  under  the  act  of  1864 — ^"ap- 
plies alike  to  all  means  of  transportation, 
whether  on  ^navigable  rivers  passing  through 
the  state,  the  great  lakes  of  tne  west,  or  any 
line  of  canal  or  railroad.  If  goods  are  started 
from  Olean,  in  the  state  of  New  York,  to  be 
carried,  on  the  steamboats  or  any  other  boats 
of  a  transportation  company,  to  New  Orleans, 
they  may  be  taxed  bv  the  ton  as  soon  as  the 
boat  with  its  freight  crosses  the  line  of  Penn- 
sylvania; and  thus  our  great  rivers  will  be  no 
longer  free  to  the  commerce  of  all  the  citizens 
of  every  state  through  which  it  passes." 
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In  the  second  place,  it  must  be  borne  in  mind 
that  the  state  has  parted  with  the  right  to  ex- 
act tolls  for  the  use  of  the  railroads  and  canals 
owned  by  the  canal  and  railroad  companies  of 
Pennsylvania.  The  Philadelphia  &  Reading 
K.  R.,  and  not  the  state  of  Pa.  has  the  right  to 
charge  toll  for  the  use  of  its  railroads. 

It  cannot  be  supposed,  therefore,  that  the 
legislature  of  Pa.  really  intended  to  exact  atoll 
for  the  use  of  artificial  roads  or  water-courses, 
when  they  imposed  the  tax  in  controversy.  The 
absence  of  any  such  intention  is  also  made 
manifest  by  the  fact  that  the  tax  is  not  gradu- 
ated by  the  length  of  transportation.  A  ton 
of  freight  which  passes  but  a  quarter  of  a 
mile  through  the  territory  of  Pa.  is  taxed  as 
much  as  a  ton  which  has  been  transported  three 
hundred  miles.  The  through  freight  of  Phila- 
delphia, Wilmington  &  Baltimore,  the  Lalce 
Shore  and  N.  Y.  and  Erie  lines,  is  taxed  aa 
heavily  as  that  of  the  Pennsylvania  Railroad. 

Once  admit  that  a  tax  on  transportation  with- 
in or  through  the  territory  of  a  state  may  be 
sustained  by  treating  it  as  a  toll  for  the  use  of 
highways,  and  there  is  no  limit  to  the  burdens 
which  may  be  imposed  on  interstate  commerce. 

Would  the  decision  of  this  court  in  Crandall 
V.  Nevada,  aupra,  have  been  in  favor  of  the 
right  of  a  state  to  tax  passengers  in  transit 
from  its  territory,  if  it  had  been  argued  that 
the  tax  was  a  compensation  for  the  use  of  the 
road  on  which  they  were  travdingf 

3.  If  the  tax  in  question  has  been  shown  to 
be  a  regulation  of  interstate  commerce,  the 
next  point  to  be  determined  is:  whether  it  is 
not  such  a  regulation  as  Congress  alone  can 
make. 

When  we  consider  the  circuntgtances  which 
induced  the  people  of  the  United^  States  to  con- 
fer upon  Congress  the  power  to  regulate  com- 
merce among  the  several  states,  the  evils  that 
existed  and  were  intended  to  be  avoided,  and 
the  plain  import  of  the  words  used  in  the  Con- 
stitution itself,  it  seems  strange  that  there 
should  be  any  doubt  upon  the  subject. 

What  benefit  could  have  been  expected  from 
investing  Congress  with  the  power  to  regulate 
interstate  commerce,  if  the  states  themselves 
were  to  retain  the  power,  the  exercise  of  which 
had  proved  so  vexatious?  It  could  not  have 
been  supposed  that  uniformity  and  system 
would  be  produced  by  introducing  a  new  de- 
ment of  discord. 

"The  history  of  the  times,"  said  Johnson,  J., 
in  his  concurring  opinion  in  the  great  case  of 
Giblons  v.  Ogden,  9  Wheat.  226,  "will,  there- 
fore, sustain  the  opinion  that  the  grant  of  power 
over  commerce,  if  intended  to  be  commensurate 
with  the  evils  existing  and  the  purpose  of  rem- 
edying these  evils,  could  only  be  commensurate 
with  the  power  of  the  states  over  the  subjects. 
And  this  opinion  is  supported  by  a  very  re- 
markable evidence  of  the  general  understand- 
ing of  the  whole  American  people  when  the 
snrant  was  made.  There  is  not  a  state  in  the  Un- 
ion in  which  there  did  aot,  at  that  time,  exist 
a  variety  of  commercial  regulations,  concerning 
which  it  is  too  much  to  suppose  that  the  whole 
ground  covered  by  these  regulations  was  immc* 
diately  assumed  by  actual  legislation  under  the 
authority  of  the  Union.  But  where  was  the 
existing  statute  on  this  subject  that  a  state  at- 
tempted to  execute!    Or  by  what  state  was  i1 
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thought  necessary  to  repeal  these  statutes  f  By 
eommon  consent  these  laws  dropped  lifeless 
from  their  statute  books,  for  want  of  the  re- 
straining power  that  had  been  relinquished  to 
Congress.'  And  again,  it  is  said  by  the  same 
eminent  judffe,  that  "When  each  government 
(state  or  Feaeral)  exercises  the  power  of  taxa- 
tion, neither  is  exercising  the  power  of  the  oth- 
er. But  when  a  state  proceeds  to  regulate  com- 
merce with  foreign  nations  or  among  the  sever- 
al states,  it  is  exercising  the  very  power  that  is 
granted  by  Congress,  and  is  doing  the  very 
thing  which  Congress  is  authorized  U>  do.  There 
is  no  analogy,  then,  between  the  power  of  taxa- 
tion and  the  power  of  regulating  commerce." 
9  Wheat.  109. 

Indeed,  the  opinion  of  Chief  Justice  Marshall 
in  this  case  contains  as  forcible  an  argument 
as  can  well  be  presented  in  favor  of  the  exclu- 
sive jurisdiction  of  Congress  regulating  inter- 
state commerce. 

It  was  forcibly  said  by  Mr.  Justice  Grier,  in 
summing  up  his  conclusions  in  the  case  of  Nor- 
ria  T.  Boston  (one  of  the  Passenger  Cases),  7 
How.  283,  **that  Congress  has  regulated  com- 
merce and  intercourse  with  foreign  nations 
and  between  the  several  states,  by  willing  that 
it  shall  be  free;  and  it  is,  therefore,  not  left  to 
the  discretion  of  each  state  in  the  Union,  ei- 
ther to  refuse  a  right  of  passage  to  persons  or 
property  through  her  territory,  or  to  exact  a 
duty  for  permission  to  exercise  it/' 

The  idea  that  both  Congress  and  the  state 
governments  may  possess  and  exercise  the  right 
to  regulate  interstate  commerce  is  as  anoma- 
lous as  that  of  the  power  to  direct  the  move- 
ment of  an  army  bemp^  lodged  in  several  com- 
manders at  the  same  time. 

The  power  to  regulate  commerce  among  the 
sereral  states  is  given  to  Congress  in  the  same 
clause  and  in  the  same  words  by  which  the 
power  to  regulate  commerce  with  foreign  na- 
tions is  given;  and  any  argument  against  the 
excluaiveness  of  this  power  in  the  one  case 
most  be  equally  applicable  to  the  other.  It 
is  impossible  to  suggest  any  distinction.  Tlie 
grant  in  each  case  was  made  in  the  same  lan- 
guage and  under  the  same  circumstances.  Yet 
who  would  now  contend  that  Pennsylvania  can 
rwilate  its  commerce  with  Great  Britain. 

It  is  not  proposed  to  examine  the  various 
cases  in  whi<m  the  extent  of  the  jurisdiction  of 
Congress  over  foreign  and  interstate  commerce 
has  been  discussed  by  the  Judges  of  the  Su- 
preme Court  of  the  united  States.  It  must  be 
Admitted  that  there  has  been  no  little  conflict 
of  opinion  on  the  subject.     In  the  opinion  of 
Mr.  Justice  McLean,  in  Smith  v.  Turner  {Pas- 
senger Case),  7  How.  393,  will  be  found  in  re- 
view of  the  previous  decisions  and  opinions  on 
this  point.    The  learned  judge  asserts  most  em- 
phatically the  exdusiveness  of  the  jurisdiction 
Off  Congress.    To  the  same  effect  is  the  opinion. 
4>f  Justice  Wayne  in  the  same  case,  p.  410.    He 
remarked  that  the  majority  of  the  court  did 
not  think  it  necessary  to  re-afiirm,  with  Jus- 
tice McLean,  ''what  this  court  has  long  since 
decided,  that  the  constitutional  power  to  reg- 
ulate commerce  with  foreign  nations,  among 
the  several  states,  and  with  Indian  tribes,  is 
exclusively  vested  in  Congress,  and  that  no 
pe^rt  of  it  can  be  exercised  bjr  a  state:"  and 
juided:  *'I  believe  it  to  be  bo«  just  as  it  is  ex- 
X5   Waxx. 


pressed  in  the  preceding  senienee  and  in  the 
sense  in  which  these  words  were  used  t^  this 
court  in  the  case  of  Oihhons  v.  Ogden,  9  Wheat. 
198.  All  that  was  decided  in  that  case  remains 
unchanged  by  any  subsequent  opinion  or  judg- 
ment of  this  court.  Some  of  the  judges  of  it 
have,  in  several  cases,  expressed  opinions  ttiat 
the  power  to  rq|^ate  commerce  is  not  abso- 
lutely vested  in  Congress ;  but  they  are  individ- 
ual opinions,  without  judicial  authority  to 
overrule  the  contrary  conclusion  as  it  was  giv- 
en by  this  court  in  Oihhons  v.  Ogden,  supra." 

In  the  course  of  his  opinion,  Judge  Waype 
gives  a  statement  of  the  circumstances  under 
which  the  case  of  New  York  v.  MUn,  11  P^t. 
102,  was  decided.  He  shows  that  a  majority 
of  the  court — four  judges  out  of  seven — ^we^ 
of  opinion  that  the  power  of  Congress  over  com- 
merce was  exclusive;  tliat  the  opinion  of  Mr. 
Justice  Thompson,  who  had  been  appointed  to 
deliver  the  judgment  of  the  court,  was  ob- 
jected to,  on  consultation,  as  containing  ex- 
pressions inconsistent  with  that  view;  and  that 
the  opinion  of  Mr.  Justice  Barbour,  which  was 
delivered  as  that  of  the  court,  did  not,  so  far 
as  anything  therein  contained  was  liable  to 
the  same  objection,  command  the  assent  of  a 
majority  of  the  judges.  An  opinion  afterwards 
written  by  Justice  Baldwin,  but  accideptally 
omitted  nrom  the  report  of  the  cases/  is  re- 
ferred to  as  sustaining  his  (Mr.  Justice 
Wayne's)  recollection  of  the  circumstanoBS 
thus  detailed. 

The  dissenting  opinion  of  Justice  Sto^j  in 
Miln  V.  New  York,  necessarily  includes  a  vin- 
dication of  the  exdusiveness  of  the  constitu- 
tional power  of  Congress  to  regulate  com- 
merce; and  be  adds  that  the  views  entertain^ 
by  him  had  been  concurred  in  by  Chief  Jus- 
tice Marshall,  who  was  on  the  bench  when.t^e 
case  was  first  areued. 

But,  however  discordant  may  have  .been^  the 
opinions  of  the  judges  of  the  Supreme  C^ugrt 
upon  the  question,  whether  the  power  of ^t^n- 
gress  to  regulate  foreign  or  interstate  commerce 
is  in  all  cases  and  under  all  circumstances  ^- 
clusive,  it  may  safely  be  stated  that  nothipg 
can  be  found  m  the  reported  decisions  of  infit 
tribunal,  to  raise  a  doubt  as  to  the  unconstitu- 
tionality of  any  attempt  on  the  part  of  the 
state  governments  to  interfere  with  the  fsee 
exchange  between  the  several  states,  of  all  ar- 
ticles that  can  be  made  the  subjects  pf  com- 
merce, where  such  exchange  Is  jiot  in  conflict 
with  regulations  established  for  sanitary  or  po- 
lice purposes. 

The  distinction  suggested  by  the  judge  who 
delivered  the  opinion  of  the  majority  of  the 
court  in  Oooley  v.  Wardens,  12  Bow.  311,  tibat 
"Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only  of  one  uniform 
system  or  plan  of  regulation,  may  justly  be  said 
to  be  of  such  a  nature  as  to  require  exdusiye 
legislation  by  Congress,"  if  applied  to  the  pres- 
ent case,  would  seem  to  conclude  the  question. 
Whether  the  distinction  referred  to  is  to  be  con- 
sidered as  authoritatively  established  may  well 
be  doubted.  It  appears  to  have  Qommanded  the 
assent  of  the  majority  of  the  court  in  the  ease 
in  which  it  was  announced,  and  to  have  led  to 
a  decision  in  favor  of  the  validity  of  our  Pa. 

^Reported  In  this  edition  in  "BalduHn's  Consiitu- 
tional  Viewt»  19  U  ed.  U.  B.  962.— Bd. 
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private  laws,  although  they  were  admitted  to  be 
regulations  of  commerce.  But  in  the  recent  case 
of  The  Steamship  Co,  v.  Port  Wardens,  6  Wall. 
31,  18  L.  ed.  749,  a  decision  which  was  ap- 
proved in  Orandall  v.  Jfevada,  supra,  and  Hin- 
son  V.  LotU  8  Wall.  152,  19  L.  ed.  388  (see  the 
opinion  of  Mr.  Justice  Miller  in  the  latter 
case),  we  find  it  decided  that- "A  statute  of  a 
state  enacting  that  the  masters  and  wardens 
of  a  port  within  it  should  be  entitled  to  de- 
mand and  receive,  in  addition  to  other  fees,  the 
sum  of  five  dollars,  whether  called  out  to  per- 
form any  service  or  not,  for  every  vessel  arriv- 
ing in  that  port,  is  a  regulation  of  commerce 
within  the  meaning  of  tne  Constitution,  and 
also  a  duty  on  tonnage,  and  is  unconstitutional 
and  void;" and  the  reasoning  on  which  this  de- 
cision is  based  seems  quite  inconsistent  with 
the  theory  that  the  states  have  any  concurrent 
power  to  regulate  interstate  commerce,  except 
to  far  as  it  may  be  incidentally  affected  oy 
quarantine,  or  ot&er  like  provisions. 

"I  shall  not  enter  at  large,"  says  Mr.  Justice 
Strong,  in  Minot  v.  R,  R,  Co.  already  decided, 
"upon  a  discussion  of  the  much  debated  ques- 
tion, how  far  the  power  given  to  Congress  by 
the  Constitution  to  regulate  commerce  among 
the  states  is  exclusive.  Certain  it  is,  that  in 
the  earlier  decisions  of  the  Supreme  Court,  it 
was  said  to  be  imlimited,  ana  so  exclusively 
vested  in  Congress  that  no  part  of  it  can  be  ex- 
ercised by  a  state,  except  the  power  to  regulate 
commerce  completely  internal,  that  is,  entirely 
within  a  single  state." 

Gibbons  ▼.  Ogden,  9  Wheat.  1,  and  the  Pas- 
senger Cases,  7  How.  283. 

I  am  aware  that  it  has  often  been  argued  and 
sometimes  intimated  in  decisions  that,  so  far  as 
Congress  has  not  legislated  on  the  subject,  the 
states  may  r^ulate  commerce,  at  least  internal 
commerce.  Of  this  I  remark  in  passing  that  if 
they  can,  it  is  difficult  to  see  why  they  may  not 
add  regulations  to  foreign  commerce  beyond 
those  made  by  Congress,  for  the  power  over  both 
is  vested  in  the  Federal  legislature  by  the  same 
words.  But  I  apprehend  it  will  be  found,  on 
examination,  that  the  cases  that  have  sustained 
state  laws  alleged  to  have  been  regulations  of 
interstate  commerce,  have  been  those  that  re- 
lated to  bridges  or  dams  across  streams  wholly 
within  a  state,  or  other  kindred  subjects — ^things 
only  in  a  restricted  sense  commercial  subject. 

Wilson  ▼.  Black  Bird  Creek  Co.  2  Pet.  250; 
Gilman  v.  Philadelphia,  3  Wall.  713,  18  L.  ed. 
96,  are  exceptional. 

But,  without  pursuing  this  subject  further, 
it  may  safely  be  said  that  none  of  them  are  like 
the  present.  They  admit,  and  some  of  them 
assert,  that  whatever  subjects  of  the  power  to 
regulate  commerce  are  in  their  nature  national 
or  admit  of  one  uniform  system  or  plan  of  reg- 
ulation, may  justly  be  said  to  be  of  such  a  nature 
as  to  require  exclusive  legislation  by  Congress^ 

{b)  When  this  cause  was  argued  before  the 
supreme  court  of  Pa.  it  was  contended  by  the 
>laintiff  in  error,  then  defendant  in  error,  that 
the  tax  attempted  to  be  imposed  upon  transpor- 
tation of  freight  destined  for  exportation  beyond 
the  limits  of  Pa.  was  prohibited  by  the  clause 
of  the  Constitution  which  forbids  any  state  lay- 
ing imposts  or  duties  on  imports  or  exports.  The 
cases  cited  were  Brown  v.  Md,  12  Wheat.  449 ; 
Almy  V.  CaL  supra:  State  v.  North.  27  Mo. 
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465,  where  it  was  held  that  a  state  law  requiring 
an  importer  of  articles  manufactured  in  other 
states  to  take  out  a  license  and  pay  a  tax  on 
the  goods,  was  unconstitutional ;  and  La.T.  Ken- 
nedy, 19  La.  Ann.  397,  where  it  was  held  that 
the  state  of  La.  could  not  tax  property  brought 
there  from  other  states  of  the  Union  for  sale 
or  reshipment,  until  it  had  been  mixed  with  ^ 
and  formed  part  of  the  common  mass  of  tin 
property  of  tne  state. 

But  since  then  it  has  been  decided  by  this 
court,  in  Woodruff  v.  Parham,  supra,  and  Bin- 
son  V.  Lott,  supra,  that  the  term  "import,"  as 
used  in  that  clause  of  the  Constitution  which 
says  that  "No  state  shall  levy  any  imposts  or 
duties  on  imports  or  exports,"  does  not  refer  to 
articles  imported  from  one  state  into  another, 
but  only  to  articles  imported  from  foreign 
countries  into  the  United  States.  The  court  will 
probably,  therefore,  consider  l^e  question  as 
closed;  but  it  may  not  be  uninteresting  to  re- 
mark that,  in  the  elaborate  argument  of  tiie 
counsel  for  the  defendants  in  the  case  in  19  La, 
Ann.,  it  is  shown  that  in  a  debate  in  the  con- 
vention which  framed  the  Constitution,  Mr. 
Madison  expressly  said,  that  to  permit  tlie  en- 
couragement of  state  manufactures  by  impost 
duties  would  require  duties,  "not  only  on  im- 
ports directly  from  foreign  countries,  but  from 
other  states  in  the  Union,  which  would  revive 
all  the  mischiefs  experienced  from  the  want  of 
a  general  government  over  commerce;"  thus 
showing,  contrary  to  the  impression  of  the 
learned  judge  who  delivered  the  opinion  <^  the 
court  in  Woodruff  v.  Parham,  that  at  least  in 
one  instance  the  word  "imports"  was  expressly 
used  in  the  convention  as  applicable  to  artides 
imported  into  one  state  from  another. 

(o)  The  plaintiff  in  error  finally  contends 
that  the  statute  in  question  interferes  with  that 
freedom  of  transit  of  goods  and  persons  between 
one  state  and  another,  which  must  necessarily 
exist  under  a  political  organization  like  oars. 

This  branch  of  the  case  is  so  fully  discuBaed 
in  the  case  of  Grandall  v.  Nevada,  supra,  thai 
it  is  unnecessaiy  to  do  more  than  refer  to  th« 
opinion  of  Mr.  Justice  Miller  in  that  case.  It  is 
true  that  the  tax  there  declared  unconstitu- 
tional was  a  tax  on  the  passage  of  persons  and 
not  of  property;  but  the  reasoning  of  the  court 
is  as  applicable  to  the  one  case  as  to  the  other; 
and  in  Woodruff  v.  Parham,  the  rule  laid 
down  in  Grandall  v.  Nevada  is  spoken  of  as  se- 
curing "freedom  of  transit  of  goods  and  persona 
between  one  state  and  another." 

The  principle  on  which  Grandall  ▼.  Nevtida 
was  ruled  has  been  previously  asserted,  sind 
with  peculiar  emphasis,  by  Chief  Justice  Tsmey, 
in  his  opinion  in  the  Passenger  Cases  (see  7 
How.  492) ;  and  the  decision  itself  has  been 
followed  by  the  court  of  errors  and  appeals  of 
Delaware,  in  the  case  of  Clarke  v.  R,  Co^  al- 
ready referred  to. 

Messrs,  Lewis  Walm  Saaitli,  F.  Oanroll 
Brewster,  and  Wayne  Mo'Veacl^  for  de- 
fendant in  error: 

Before  considering  the  points  of  law  raised 
by  the  plaintiff  in  error,  to  show  the  alleged  un- 
constitutionality of  the  tax,  it  is  of  importance 
to  discern  from  the  words  of  the  act  tne  exact 
practical  working  of  the  tax  in  its  execution. 

First.  It  is  an  act  to  raise  additional  rev^enue, 
and  the  mode  of  the  collection  of  the  t&x  is 

82  V.  a. 
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tkHkal  tith  the  odI lection  of  the  other  taxes 
to  vlidi  the  eommonwealth  looks  for  nearly 
iQ  iU  rerenoe.  The  officers  of  the  corporation 
Rtm  to  the  auditor  general  the  number  of 
tflOB  curied  by  it  every  three  months,  and  the 
liditor  general  settles  a  tax  a^inst  the  cor- 
pontiao,  in  proportion  to  the  size  of  the  busi- 
um  truaaetaoDS.  He  does  this  the  same  as  he 
ta  is  the  cue  of  a  tax  on  the  income,  the  div- 
^mk  <ff  the  gross  receipts  of  the  company. 

Scend.  The  tax  is  imposed  on  all  the  corpo- 
ntioBS  in  the  state,  and  is  charged  against 
mk  of  them  in  proportion  to  all  the  tons  car- 
nd,  without  any  discrimination  between  those 
onied  exclusively  within  the  state,  or  those 
jtciM  for  transportation  abroad. 

Uinl.  The  company  is  allowed  thirty  days 
dur  tbe  end  of  each  quarter,  in  which  to  re- 
ptft  the  namber  of  tons  carried,  and  sixty  days 
■n.  in  vhidi  to  pay  the  tax  settled,  so  that 
;k  nods  carried  have  all  of  them,  before  this 
to  becomes  due  or  payable,  passed  beyond  the 
.visdidioQ  of  the  state,  if  they  were  intended 
for  ihipment  abroad,  and  no  claim  or  lien 
lUterer  his  attached  to  them.  It  is  the  fran- 
(to  of  the  corporation  which  is  liable  for  the 
an^yment  of  the  tax. 

Foirth.  The  tax,  although  familiarly  called 
i^toBsage  case,**  is  in  actual  results  a  tax  on 
'k  eorpontion,  graded  by  the  amount  of  busi- 
va  it  transacts  in  its  province  of  transporter ; 
ai  if  the  term  "tonnage  tax"  implies  that  it  is 
I  tu  on  a  ton,  it  is  erroneous ;  the  2,000 
yob,  which  go  to  make  up  a  Pennsylvania 
^  Wbg  merely  a  convenient  standard  where- 

TtoBcaaure  the  business  done  by  the  corpora- 
t«. 

If  this  tax,  from  which  the  plaintiff  in  error 
I  Mv  seddng  to  escape,  be  unconstitutional, 
^  it  must  be  because  it  is  the  exercise  of  a 
pwv  expressly  and  directly  prohibited  to  the 
<ite  bf  the  Constitution  of  the  United  States. 
Emj  presumption  is  in  favcH*  of  its  legality. 
It  ■  t  means,  and  one  of  great  importance, 
^Mtgh  which  Pennsylvania  seeks  to  raise  the 
^  neeessaiy  to  the  maintenance  of  the  ad- 
ns^ion  of  the  government  of  the  state, 
trntioo  for  such  a  purpose  is  the  exercise  of 
1  k^  and  unquestioned  privilege  of  a  sov- 
^^  and  no  far  drawn  analogy  or  dubious 
Jtti^e  am  be  allowed  to  rob  it  of  the  right 
^bA  k  absolutely  vital  to  its  existence  as  a 
o**-thc  right  to  raise  revenue  by  taxation. 
^  B«t  he  eonceded  that,  imless  affirmatively 
'"Wted,  every  state  has  a  right  to  tax  all 
?8MBa  aiul  things  within  its  jurisdiction. 

l^«eueCa9e,  5  How.  616,  J.  Daniel:  "It  can- 
vteorrectly  be  maintained  that  all  state  laws 
"^  aaj  remotely  or  incidentally  affect  f or- 
« eommerce  are,  on  that  account,  to  be 
^"^  void.  To  render  them  so,  they  must  be 
"■^itUv  and  directly  in  conflict  with  some 
?w«r  dearly  vested  in  Congress." 

^wmper  Cases,  7  How.  283,  J.  Catron:  "It 
I  ibo  insisted  that  the  states  may  tax  all  per- 
*•  tad  property  vrithin  their  respective  jur- 
■^ttmis,  except  in  cases  where  they  are  affirm- 
*^j^  prohibited.  This  is  a  truism  not  open  to 

n><  p.  492,  J.  McLean :  "A  state  cannot  reg- 
ote  foragn  eomm«'ce,  but  it  can  do  many 
'''■P  whidi  more  or  less  affect  it.  It  may  tax 
^  ^  or  other  vessel  used  in  oommerce,  the 


same  as  other  property  owned  by  its  citizens. 
A  state  may  tax  the  stages  on  which  the  mail 
is  transported;  but  this  does  not  regulate  the 
conveyances  of  the  mail,  any  more  than  taxing 
a  ship  regulates  commerce.  And  yet,  in  both 
instances  the  tax  on  the  property  in  some  de- 
gree affects  its  use." 

Biddle  v.  Com.  13  S.  &  R.  408,  Ch.  J.  Tilgh- 
man:  "The  prohibition  (to  tax  imports)  must 
not  be  carried  on  beyond  the  plain  meaning  of 
the  words.  It  is  necessary  that  the  states 
should  have  a  revenue  of  their  own.  All  objects, 
therefore,  within  the  boundaries,  are  subject  to 
their  taxation,  imless  plainly  exempted  by  the 
Constitution. 

"All  trades  and  occupations  by  which  men 
acquire  a  livelihood  are  objects  of  taxation." 

R.  Co,  V.  N,  J,,  Com.  L.  Reg.  Feb.  1860,  Ch. 
J.  Beasley,  240:  "It  certainly  cannot  be  de- 
nied that  a  state  may  levy  taxes  that  may  inci- 
dentally affect  commerce  between  the  states. 
Indeed,  it  is  perhaps  impossible  to  imagine 
any  tax  which,  in  theory,  at  least,  may  not  be 
said  to  have  incidentally  such  effect.  That  this 
class  of  taxes  is  legal,  upon  both  general  and 
constitutional  considerations,  no  one  doubts." 

Society  for  Saving  v.  Coite,  6  Wall.  604,  18 
L.  ed.  901,  2,  Clifford,  J.,:  "All  subjects  over 
which  the  sovereign  power  of  a  stat^  extends 
are,  as  a  general  rule,  proper  objects  of  taxa- 
tion. Unquestionably,  the  taxing  power  of  the 
states  is  very  comprehensive  and  pervading,  but 
it  is  not  without  limits." 

Passenger  Cases,  7  How.  480,  Ch.  J.  Taney: 
"They  (the  states)  are  expressly  prohibited 
from  laying  any  duty  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for 
executing  the  inspection  laws,  and  also  for  lay- 
ing tonnage  duty.  So  far  the  taxing  power  over 
commerce  is  restrained,  but  no  further.  They 
retain  all  the  rest;  and  if  the  money  demanded 
is  a  tax  upon  commerce,  or  the  instrument  or 
vehicle  of  commerce,  it  furnishes  no  objection 
to  it,  imless  it  is  a  duty  on  imports  or  a  ton- 
nage duty,  for  these  alone  are  forbidden." 

To  show  here  what  the  reserved  rights  of  a 
state  are,  it  is  only  necessary  to  look  at  the  ad- 
mitted relations  of  the  states  to  the  Union  at 
the  time  of  the  adoption  of  the  Federal  Consti- 
tution. When  (in  1787)  they  ratified  that  in- 
strument, each  one  of  them  liad  vested  in  it  all 
the  rights  of  the  sovereign,  which,  by  the  Dec- 
laration of  Independence,  became  the  property 
of  the  state,  the  same  as,  previous  to  1776,  they 
had  been  possessed  by  the  King  of  Great  Britain. 
When  they  ratified  the  Constitution,  they  only 
delegated  to  the  general  government  those  por- 
tions of  their  powers  expressly  set  forth  in  the 
compact.  All  the  other  rights  and  prerogatives 
remained  in  them  or  in  the  people.  Amend- 
ments to  the  Constitution,  art.  X. 

Mollvaine  v.  Coxc,  4  Cranch,  209 ;  Cohens  r. 
Va.  6  Wheat.  114;  Briscoe  v.  Bk.  11  Pet.  258. 

Within  its  own  sphere,  each  government,  that 
of  the  United  States  and  that  of  the  states,  ia 
sovereign.  In  exercising  its  power  within  that 
sphere,  its  acts  are  governed  only  by  its  own 
pleasure. 

Oihhons  V.  Ogden,  9  Wheat,  1;  McCullooh 
V.  Md,  4  Wheat.  316;  Bk.  v.  Daniel,  12  Pet. 
33;  Bk.  V.  Earle,  13  Pet.  520;  Brscoe  v.  Bk. 
11  Pet.  258;  Ins.  Co.  v.  DeloU,  16  How.  428; 
Dodge  v.  Woolsey,  18  How.  349,  15  L.  ed.  408 ; 
Abelman  v.  Booth,  21  How.  506,  16  L.  ed.  169. 
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And  this  view  of  the  relation  of  the  states  to 
the  national  government  received  an  affirm- 
ance, and  is  s^ted  with  great  predseness  and 
force,  in  the  recent  case  of  Buffington  y.  Daly, 
decided  in  Apr.  1871,  by  this  court,  the  deci- 
sion of  which  was  delivered  by  Mr.  Justice 
Nelson,  20  L.  ed.  122. 

If,  then,  the  present  disputed  tax  is  unconsti- 
tutional, it  must  be  because  it  is  within  the  ex- 
pressed prohibition  of  the  Constitution  of  the 
United  States.  It  must  either  be  such  "a  regu- 
lation of  commerce  as  a  state  cannot  make,"  or 
else  it  must  be  "an  impost  or  duty  on  imports 
or  exports,"  or  a  tax  on  tonnage.  Let  us  exam- 
ine it  in  respect  to  both  these  lights. 

Is  it  such  a  regulation  of  commerce  as  is  in 
violation  of  the  Constitution  of  the  United 
States? 

In  considering  it  as  coming  within  the  scope 
of  the  first  paragraph  of  the  3th  section  of  the 
1st  article  of  the  Constitution,  the  defendant 
in  error  maintains: 

First.  If  it  is  a  regulation  of  commerce, 
Pennsylvania  has  a  right,  under  the  clause  re- 
ferred to,  to  make  such  regulation,  Congress  not 
having  forbidden  the  same  by  legislation. 

The  clause  which  vests  in  Congress  the  power 
to  regulate  commerce  does  not  ipso  facto  take 
from  the  states  the -right  to  also  regulate  com- 
merce ;  provided  that  uie  regulations  of  the  lat- 
ter do  not  come  in  conflict  with  those  of  the  for- 
mer. If  there  be  any  conflict,  it  is  conceded  that 
the  state  law  at  once  falls.  But  in  the  present 
case  no  such  question  arises.  Congress  has  not 
passed  any  law  regulating  commerce  between 
the  states;  there  can,  therefore,  be  no  conflict 
with  a  superior  enactment;  and  the  only  ques- 
tion remaining  is,  whether  the  power  of  regulat- 
ing commerce  vested  in  Congress  is  exclusive. 
It  is  submitted  that  there  is  no  decision  of  this 
court  which  can  be  said  to  so  decide.  Analogies 
may  be  drawn,  or  the  individual  dicta  of  ju^es 
cited;  but  there  is  no  judicial  decision  which 
settles  the  question.  On  the  one  hand,  wher- 
ever the  issue  has  been  presented  it  has  been  stu- 
diously avoided,  and  express  declarations  from 
the  bench  abound  in  all  the  reports,  disclaiming 
any  intention  of  so  deciding.  When  an  oppor- 
tunity has  offered  for  such  decision,  the  court 
has  gone  out  of  its  way  to  avoid  conveying  any 
such  impression.  On  the  other  hand,  the  opin- 
ions of  the  large  majority  of  the  judges,  taken 
from  their  decisions,  bear  strongly  towards  the 
doctrine  that,  until  Congress  sees  flt  to  exercise 
the  power  vested  in  it,  the  states  have  a  right  to 
regulate  commerce,  so  far  as  the  same  is  local  in 
its  nature  and  does  not  arrive  at  a  national  rule. 

8 1 urges  v.  Crotoninahield,  4  Wheats  122: 
"Since  the  adoption  of  the  Constitution  of  the 
United  States,  a  state  has  authority  to  pass  a 
bankrupt  law,  provided  it  does  not  impair  the 
obligations  of  contracts,  or  conflict  with  any 
act  of  Congress  on  the  subject." 

Marshall,  Ch.  J.,  p.  192,  asks:  "Whether, 
*  since  the  adoption  of  the  Constitution  of  the 
United  States,  any  state  has  power  to  pass  a 
bankrupt  law,  or  whether  that  power  is  exclu- 
sively vested  in  Congress." 

P.  193 :  "In  some  cases,  as  in  the  making  of 
treaties,  we  see  an  expressed  prohibition;  and 
this  shows  the  sense  of  the  Convention  to  have 
been,  that  tlie  mere  grant  of  a  power  to  Con- 
gress did  not  imply  a  prohibition  on  the  states 
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to  exercise  the  same  power."  (Except  wh^re, 
from  nature,  it  must  be  excluded. ) 

P.  196 :  "The  right  of  the  states  is  not  extin- 
guished, but  only  suspended,  by  an  act  of  Con- 
gress on  the  subject. 

Coolep  V.  Port  Wardens,  12  How.  299:  This 
was  a  case  involving  the  constituticmality  of  the 
law  requiring  every  vessel  without  a  pilot  to  pay 
a  certain  forfeit.  Mr.  Justice  Curtis,  in  consid- 
ering whether  it  was  a  regulation  of  commerce, 
said :  "It  becomes  necessary,  therefore,  to  con- 
sider whether  this  law  of  Pennsylvania,  being  a 

regulation  of  commerce,  is  valid 

The  grant  of  commercial  power  to  Congress  does 
not  contain  any  terms  whidi  expressly  exclude 
the  state  from  exercising  an  authority  over  its 
subject-matter.  ...  On  the  other  hand,  it 
it  were  admitted  that  the  existence  of  this  power 
in  Congress,  like  the  power  of  taxation,  is  com- 
patible with  the  existence  of  a  similar  power  in 
the  states,  then  it  would  be  in  conformity  with 
the  contemporaneous  exposition  of  the  Consti- 
tution. Federalist,  No.  32.  .  .  .  Now,  the 
power  to  regulate  commerce  embraces  a  vast 
field,  containing  not  only  many,  but  exceeding- 
ly various  subjects,  quite  unlike  in  their  nature. 
Either  absolutdy  to  affirm  or  deny  that  the  na> 
ture  of  this  power  requires  exclusive  legislation 
by  Congress  is  to  lose  sight  of  the  nature  of  the 
subjects  of  this  power,  and  to  assert  concerning 
all  of  them,  what  is  really  applicable  but  to  a 
part.  Whatever  subjects  of  this  power  are,  in 
their  nature,  national,  or  admit  only  of  one 
uniform  system  or  plan  of  regulation,  may 
justly  be  said  to  be  of  such  a  nature  as  to  re- 
quire exclusive  legislation  by  Congress." 

The  tax  levied  under  the  act  now  in  dispute 
can,  in  no  sense,  be  considered  a  "national" 
subject.  It  is  local  in  its  effect  and  operation, 
and  hence  the  power  to  regulate  it  is  not  ex- 
clusively in  Congress. 

Crandall  v.  "Nevada,  6  Wall.  35,  18  L.  ed. 
745.  The  decision  in  this  case  affirms  the 
decision  in  Cooley  v.  Wardens,  12  How.  299, 
and  the  rule  there  laid  down,  that  the  states 
have  concurrent  power  to  establish  regu- 
lations of  commerce,  provided  the  subjects 
thereof  %re  not  national,  and  that  the  laws  do 
not  conflict  with  any  act  of  Congress,  is  af- 
firmed. The  court  says:  "It  may  be  that,  un- 
der the  power  to  regulate  commerce  among  the 
states.  Congress  has  the  authority  to  pass  laws 
the  operation  of  which  would  be  inconsistent 
with  the  tax  imposed  by  Nevada,  but  we  know 
of  no  such  statute  now  in  existence.  Inasmuch, 
therefore,  as  the  tax  does  not  itself  institute 
any  regulation  of  commerce,  of  a  national  char- 
acter or  which  has  a  uniform  operation  over 
the  whole  country,  it  is  not  easy  to  maintain, 
in  view  of  the  principles  on  which  those  cases 
were  decided,  that  it  violated  the  clause  of  the 
Federal  Constitution  which  we  have  had  imder 
review." 

Tliis  decision  virtually  declares  that  the  fail- 
ure of  the  United  States  to  pass  any  law  regu- 
lating commerce  between  the  states  leaves  in 
the  same  states  the  right  to  pass  such  regula- 
tions as  they  may  see  fit,  provided  the  same 
does  not  amount  to  a  regulation  of  commerce  of 
a  national  character.  This  decision  overrules 
the  former  opinion  of  Johnson,  J.,  in  his  con- 
curring opinion  in  Gibbons  v.  Ogden,  9  Wheat. 
226,  even  had  that  opinion  been  entitled  to  the 
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weight  of  the  judicial  decision,  and  also  over- 
rules  the  explanation  of  Justice  Wayne  of  the 
circumstanoes  of  decision  of  N,  Y.  v.  Miln,  11 
^  Pet.  102,  and  the  opinion  of  the  same  justice 
in  the  Passenger  Cases,  7  How.  283. 

GUman  v.  PhUa,  3  Wall.  713,  18  L.  ed.  06,  is 
emphatic  in  its  recognition  of  the  princij^Ie  we 
contend  for.  The  opinion  of  the  majority  of 
the  court  covers  the  whole  case  now  before  the 
court,  but  its  length  renders  a  reference  to  it 
better  than  a  quoUition  j^ roper  here.  However, 
the  meaning  of  the  decision  is  succinctly  stated 
by  Clifford,  J.,  in  his  dissent.    He  says : 

''The  precise  doctrine  advanced,  as  I  under- 
stand the  opinion,  is,  that  Congress  has  not 
passed  any  act  regulating  the  navi|;ation  of  the 
river,  and  that,  inasmuch  as  there  is  no  Federal 
relation  upon  the  subject,  the  law  of  the 
9tate  l^slature  authorizing  the  erection  of  the 
bridge  is  a  valid  law,  even  if  the  bridge  be  an 
obstruction  to  navi^tion,  because  the  state  law 
is  not  in  conflict  with  any  act  of  Congress,  giv- 
ing protection  to  the  otherwise  paramount 
right  of  navigation." 

LieenseCases,5Uoyr.  578,  Taney,  Ch.  J.:  The 
present  case  differs  from  Brown  ▼.  Md.  12 
Wheat.  449,  in  this :  that  the  former  was  one 
arising  out  of  commerce  with  foreign  nations, 
which  Congress  has  regulated  by  law ;  whereas, 
the  present  is  a  case  of  commerce  between  two 
states,  in  relation  to  which  Congress  has  not 
exercised  ita  power.  Some  acta  of  Congress 
hare  indeed  b^en  referred  to  in  relation  to  the 
coasting  trade;  but  these  are  to  prevent  smug- 
gling, and  do  not  regulate  imports  or  exports 
from  one  state  to  another." 

The  question,  then,  is,  whether  a  state  is 
prohibited  by  the  Constitution  of  the  United 
States  from  making  any  regulation  of  foreign 
commerce  or  of  commerce  with  another  state, 
although  such  regulation  is  confined  to  its  own 
territory,  and  made  for  its  own  convenience  or 
interest,  and  does  not  come  in  conflict  with  any 
law  of  Concrress." 

The  eonefusion  of  the  Chief  Justice  is,  that 
the  state  is  not  prohibited. 

P.  584 :  "In  Wilson  v.  BUmIc  Bird  Marsh  Co, 
2  Pet  250,  and  in  Gibbons  ▼.  Ogden,  9  Wheat. 
1,  the  court  held  that  a  state  law  was  not  in- 
valid merely  because  it  made  r^ulations  of 
oommeroe,  but  that  ite  invalidity  depended  up- 
on ite  repugnancy  to  a  law  of  Congress,  in  pur- 
suance of  the  power  granted." 

Tbfis  in  Houston  v.  Moore,  6  Wheat.  1,  it  was 
held  that  the  graht  of  power  te  the  Federal 
government  te  provide  for  the  organizing  and 
disciplining  the  militia  did  not  preclude  the 
states  from  legislating  on  the  same  question, 
providing  the  law  of  the  stete  was  not  repug- 
nant to  tne  law  of  Congress." 

P.  686:  "Upon  the  whole,  thensfore,  the  law 
of  Ncfw  Hampshire  is  in  my  judgment  a  valid 
one.  For,  although  the  gin  sold  was  an  im- 
port from  another  state,  and  Congress  has 
dearly  the  power  te  regulate  commerce  between 
the  several  states;  yet,  as  Congress  has  made 
no  regulation  on  the  subject,  the  stete  may  law- 
fully regulate  the  traffic  as  soon  as  it  is  landed 
within  ite  borders,  and  impose  a  tax  or  license, 
or  prohibit  the  sale  altogether,  as  ite  policy 
may  dictate." 

Same  case,  Catron,  J.,  pp.  601,  4,  6:     "This 
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states  have  power  te  regulate  their  own  mode 
of  conveyance  among  the  stetes  during  the  time 
the  power  of  Congress  lies  dormant,  and  has 
not  been  exercised  in  regard  to  such  com- 
merce.' "  He  cites  Oibbons  v.  Ogden,  9  Wheat. 
226;  Brotct^  v.  Md,  603;  and  says:  "Neither 
of  these  cases  touches  'the  question  of  exclu- 
sive power,'  and  it  is  studiously  avoided.**  Wil- 
son V.  Black  Bird  Creek  Marsh  Co.  2  Pet.  241, 
cited:  "If  Congress  had  passed  an  act  which 
bore  upon  the  case,  any  act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of 
which  was  to  control  stete  legislation  over 
those  small  navigable  creeks  into  which  the 
tide  flows,  we  should  feel  not  much  difficulty  in 
saying  that  a  stete  law  coming  in  conflict  with 
such  an  act  would  be  void." 

On  p.  605,  Mr.  Justice  Catron  indorses  Judge 
Thompson's  view  as  being  that  of  Chief  Justice 
Marshall,  and  correct,  and  says :  "As  this  case  ( 2 
Pet.)  was  an  adjudication  on  the  precise  ques- 
tion, whether  the  Constitution  of  the 
United  Stetes  in  itself  extinguished  the 
power  of  the  states  to  interfere  with 
navigation  on  tide-water;  and,  as  it  was 
adjudged  in  the  case  of  (Hbbons  v.  Ogden 
that  uie  power  to  regulate  commerce  included 
navigation  as  fully  as  if  the  clause  had  expressed 
it  in  terms,  it  is  difficult  to  say  that  this  ease 
does  not  settle  the  question  favorably  to  the  ex- 
ercise of  the  jurisdictfon  on  the  part  of  the 
stetes,  until  Congress  shall  act  on  the  same  sub- 
ject, and  suspend  the  stete  law  in  ite  opera- 
tions." 

"As  no  general  law  of  Congress  has  i%gu- 
lated  commerce  among  the  stetes,  such  a  rule 
cannot  apply  here." 
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P.  607 :  "Congress  has  stood  by  for  nearly 
sixty  years  and  seen  the  stetes  regulate  the 
commerce  of  the  whole  country,  more  or  less,  at 
the  porte  of  entry  and  at  all  their  borders,  with- 
out objection ;  and  for  this  court  now  to  decide 
that  the  power  did  not  exist  in  the  stetes,  and 
that  all  they  had  done  in  this  respect  was  void 
from  the  banning,  would  overthrow  and  an- 
nul entire  eod&s  of  state  legislation  on  the  par- 
ticular subject." 

P.  608:  "The  power  to  regulate  commerce 
between  the  states  may  be  exercised  by  Con- 
gress at  pleasure,  and  the  stetes  cut  off  from 
regulating  the  same  commerce  at  the  same  time 
it  stends  regulated  by  Congress ;  but  that  until 
such  regulation  is  made  hj  Congress  the  stetes 
may  exercise  the  power  within  their  respective 
Hmits." 

Same  case,  Woodbury,  J.,  op.  621,  619,  625: 
"Now,  can  it  be  maintained  that  eveiy  law 
which  tends  to  diminish  the  consumption  of 
any  foreign  or  domestic  article  is  unconstitu- 
tional, and  violates  acte  of  Congress  T"  and  dis- 
sents from  the  proposition. 

"If  the  proposition  was  mainteinable,  that 
without  legislation  by  Congress  as  to  the  trade 
between  the  stetes  (except  that  in  coasting  as 
before  explained,  and  to  prevent  smuggling) 
anything  imported  from  another  stete,  foreign 
or  domestic,  could  be  sold  of  right  in  the  padc- 
age  in  which  it  was  imported,  not  subject  to 
any  license  or  any  internal  regulation  of  the 
stete,  then  it  is  obvious  that  the  whole  license 
system  may  be  evaded  and  nullified,  either  from 
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abroad  or  from  a  neighboring  stete. 
"A  prohibition  to  import  is  one 


thing,  and 
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a  prohibition  to  sell  without  a  license,  another 
and  entirely  different/'  "The  first  will  affect 
foreign  commerce  on  the  voyage,  the  latter, 
only  the  internal  business,  after  the  foreign  im- 
portation is  completed  and  on  shore.*' 

The  License  Cases  have  been  quoted  from 
thus  fully,  because  of  the  elaborate  nature 
of  the  argument  and  opinions.  And  although 
the  opinions  cited  may  be  said  to  be  merely  the 
sentiments  of  the  juige  who  delivered  it,  yet, 
in  the  absence  of  any  judicial  determination  to 
the  contrary,  the  individual  opinion  will  come 
almost  to  the  level  of  res  adjudicata. 

In  N.  y.  v.  Miln,  11  Pet.  132,  Barbour,  J., 
delivering  the  opinion  of  the  court,  said :  "We 
shall  not  enter  into  any  examination  of  the 
question,  whether  the  power  to  regulate  com- 
merce be  or  be  not  exclusive  of  the  states,  be- 
cause the  opinion  which  we  have  found  renders 
it  unnecessary." 

P.  145,  Thompson,  J.,  concurring  opinion: 
"In  the  leading  cases  upon  this  question  where 
the  state  law  nas  been  held  to  be  unconstitu- 
tional, there  was  an  actual  conflict  between  the 
legislation  of  Congress  and  that  of  the  states 
upon  the  right  drawn  in  question.  And  in  all 
such  cases  the  law  of  Congress  is  supreme,  and 
the  state  law,  although  enacted  in  the  exercise 
of  powers  not  controverted,  must  yield  to  it. 
But  in  the  case  now  before  the  court  no  such 
conflict  arises.  Congress  has  not  legislated  on 
the  subject  in  any  manner." 

In  fact,  the  whole  opinion  of  the  learned  jus- 
tice is  a  powerful  argument  in  favor  of  the  non- 
exclusive power  vested  in  Congress. 

In  Wilson  v.  Black  Bird  0,  M.  Co.  2  Pet.  251, 
Marshall,  Ch.  J.,  delivered  the  unanimous  de- 
cision of  the  court:  "If  Congress  had  passed 
any  act  which  bore  upon  the  case,  any  act  in 
execution  of  the  power  to  regulate  commerce, 
the  object  of  which  was  to  control  state  l^s- 
lation  over  those  small  navigable  creeks  into 
which  the  tide  flows,  ...  we  should  feel 
not  much  difficulty  in  saying  that  a  state  law 
coming  in  conflict  Vith  such  act  would  be  void. 
But  Congress  has  passed  no  such  act." 

Passenger  Cases,  7  How.  283.  These  cases 
were  decided  by  a  divided  court,  but  five  out  of 
nine  judges  concurring.  Wayne,  J.,  p.  411, 
states  that  "We  and  the  other  four  judges  do 
not  think  it  necessary  to  re-afllrm  the  exclusive 
power  of  Congress,  and  that  no  part  of  it  can  be 
exercised  by  a  state."  This  opinion,  however, 
seems  to  be  an  extrajudicial  dictunif  based  upon 
the  learned  judge's  views  of  the  meaning  of  the 
decision  of  Gibbons  v.  Ogden,  9  Wheat.  1.  Taney, 
Cb.  J.,  however,  in  the  same  case,  p  .499,  denies 
that  Oibbons  v.  Ogden,  9  Wheat.  1,  is  in  favor 
of  the  exclusive  power  of  Congress  to  regulate 
commerce,  and  Woodbury,  J.,  in  the  same  case, 
p.  500,  takes  a  similar  view.  The  opinion,  that 
of  .Justice  Wayne,  cannot  be  considered  as  a 
judicial  decision.  On  the  contrary,  Taney, 
Ch.  J.,  however,  in  the  same  case,  p.  499,  denies 
on  this  question:  has  Congress  a  right  to  de- 
termine who  shall  be  admitted  into  the  several 
states,  or  can  the  states  exclude?  and,  p.  479, 
denies  exclusive  commercial  power  in  Congress, 
and  favors  doctrine  of  non-conflict,  and  cites 
License  Cases,  5  How. 

S.  C,  p.  539,  Woodbury,  J.,  goes  into  an  ex- 
haustive argument  on  the  question  of  the  ex- 
clusive power  of  Congress  to  reflate  commerce 
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between  the  states  and  denies  the  doctrine  of 
exclusive  commercial  power  in  Congress. 

It  must  be  conceded  that  the  leaning  of  the 
majority  of  the  court  in  the  earlier  cslbw,  of 
which  Broton,  v.  Md.  12  Wheat.  419;  Oibboths 
V.  Ogden,  9  Wheat.  1,  and  the  Passenger  Cases 
are  leading,  seems  to  h^ve  been  toward  the  idea 
that  the  power  to  reflate  commerce  between 
the  states  was  exclusively  vested  in  Congress, 
although  it  never  was  asserted  as  a  judicial  de- 
cision. But  the  later  case  of  Crandall  v.  Ne- 
vada, 6  Wall.  35,  18  L.  ed.  745,  and  Cox  v.  Lott, 
20  L.  ed.  370,  decided  at  the  present  term,  are 
decided  in  the  reversal  of  any  sueh  doctrine, 
and  more  than  overrule  whatever  authority  the 
previous  decisions  might  have  had. 

Is  there  anything  in  the  idea  that  a  state  can 
regulate  interstate  commerce,  if  Congress  omits 
to  do  so,  which  is  inconsistent  with  the  intent 
of  the  clause  inserted  in  the  Constitution,  giv- 
ing Congress  the  power  to  regulate  commerce  T 
We  fail  to  see  any  such  conflict.  At  the  time  of 
the  adoption  of  the  Constitution,  the  commerce 
of  the  country  was  burdened  by  the  imposition 
of  imposts  and  exposts  by  the  sevei'al  states, 
and  by  the  regulations  of  commerce  imposed  by 
them.  The  power  to  regulate  commerce  was 
vested  in  Congress,  so  that  at  any  time  it  could 
pass  a  law  regulating  commerce,  so  as  to  relieve 
it  from  all  the  burdens  so  vexatious  under  the 
Confederation.  That  power  was  given  to  Con- 
gress to  exercise,  should  it  see  fit,  and  should 
the  exigencies  of  the  occasion  require.  To  use 
a  homdy  metaphor,  the  national  legislature 
had  a  whip  placed  in  its  hands  to  punish  any 
local  tyranny  on  the  part  of  the  states,  by  exer- 
cising its  prerogative.  It  has  never  seen  fit  to 
do  so.  As  Justice  Johnson  says  in  his  opinion 
of  Gibbons  v.  Ogden,  p.  226:  "All  the  laws 
Dearing  on  commerce  drop  lifeless  from  the 
Statute  Book."  Not  necessarily  because  the 
power  of  r^ulating  commerce  had  ceased  to  be 
in  the  states,  but  because  each  state  knew  that 
if  it  persisted  in  its  impositions.  Congress 
would  exercise  its  power  and  thus  cancel  its 
laws  by  the  passage  of  one  paramount. 

2.  The  tax  levied  against  the  plaintiff  in  error 
is  not  such  a  regulation  of  commerce  as  to  be 
included  in  the  power  given  to  Congress,  sup- 
posing that  power  to  be  exclusive.  In  order 
that  we  may  discover  whether  the  act  now  al- 
leged to  be  unconstitutional  is  a  "regulation  of 
commerce,"  it  is  necessary  to  see  what  is  "com- 
merce" and  "what  amounts  to  a  regulation." 
We  accept  the  definition  of  commerce  given  by 
the  plaintiff  in  error,  and  taken  from  the  deci- 
sion of  this  court.  "Commerce,"  says  Chief 
Justice  Marshall,  in  Gibbons  v.  Ogden,  "is  un- 
doubtedly traffic ;  but  it  is  something  more.  It 
is  intercourse.  It  describes  the  commercial  in- 
tercourse between  nations  and  parts  of  nations 
in  all  its  branches,  and  is  regulated  by  pre- 
scribed rules  for  carrying  on  that  intercourse.'* 
.\nd  again  he  says:  "It  is  the  power  to  regu- 
late, that  is,  to  prescribe  the  rules  by  which 
commerce  is  to  be  governed."  This  corresponds 
with  the  deri>-ation  of  the  word  "reflate,"  and 
furnishes  us  with  the  key  to  what  is  meant  by 
a  regulation  of  commerce.  **Regula,  a  rule — • 
regulate,,  to  adjust  by  rule — as  to  regulate 
weights  and  measures — to  regulate  the  assize  of 
bread — to  regulate  trade." — ^Webster.  We  can, 
therefore,  paraphrase  the  tenn  "power  to  regu- 
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late  commerce,"  by  the  words,  "power  to  pre- 
scribe rules  which  govern  the  intercourse  of 
one  nation  with  another."    Can  the  tax  in  ques- 
tion be  considered  in  any  way  a  rule  to  govern 
the  intercourse  of  the  people  of  Pa.  with  those 
of  other  states  ?    Does  it  make  a  rule  to  govern 
the  shipment  of  a  ton  of  coal  passing  out  of  the 
stated    It  clearly  does  not,  for  a  ton  of  coal  is 
shipped  just  as  freely,  without  either  the  knowl- 
edge or  interference  of  the  state,  as  though 
there  was  no  such  law  in  force.     It  is  not  until 
months  after  the  ton  has  been  shipped  that  the 
state  knows  the  fact;  it  is  not  until  months 
later  that  the  tax  is  payable  by  the  company. 
How,  then,  can  this  be  a  rule  to  govern  the  in- 
tercourse?   And  the  same  reasoning  applies  to 
goods  brought  into  a  state  from  abroad.   They 
are  delivered  to  the  consignees,  and  the  pack- 
ages broken  and  the  goods  sold,  before  the  rail- 
road company  ia  asked  to  pay  the  tax  in  ques- 
tion.   There  is  nothing,  then,  which  connects 
the  tax  with   the  go^s   or   the  intercourse. 
There  can  be  no  such  thing  as  rule  where  there 
18  nothing  which  it  affects.  '  It  is  essential  to  a 
regulation,  that  it  have  something  to  regulate. 
But  here  it  neither  regulates  the  carrier  nor  the 
shipper  nor  the  purchaser  nor  the  goods  trans- 
ported.   How,  then,  is  it  a  regulation  of  com- 
merce, when  it  does  not  affect  any  of  the  things 
that  go  to  make  up  commerce?    It  is  only  by 
sublimati  >g  the  meaning  of  commerce  into  the 
naked  word  "intercourse,"  and  then  maintain- 
ing  that  this  tax  interferes  with  "intercourse" 
by  making  the  profits  of  the  transporter  less, 
and  consequently  removing  from  him  a  portion 
of  the  incentive  to  business,  that  this  tax  can 
be  construed  to  mean  a  regulation  of  commerce. 
But  if  the  rule  of  interpretation  taken  by  this 
court  is  such  that  anything  is  a  regulation  of 
commerce  which  tends  to  diminish  the  profits  of 
transportation,  then  there  is  no  tax  levied  by  a 
state  which  is  not  within  such  a  construction, 
and  therefore  invalid,  for  all  taxation  interferes 
more  or  less  with  production  and  consumption. 
5h<mld  this  tax  be  unconstitutional  because 
of  its  remote  relation  to  commerce  with  foreign- 
ers, then  will  almost  all  the  sources  of  the  state 
rerenue  fall  under  the  same  ruling,  for,  as  is 
said  by  the  Chief  Justice  of  N.  J.   (Am.  Law 
Reg.,  Feb.  9,  1866) :   "It  is,  perhaps,  impossible 
to  imagine  any  tax  which,  at  least  in  theory, 
does  not  incidentally  have  such  effect."    The 
tax  OQ  net  earnings  and  income,  gross  receipts, 
retailer's  and  sample  licenses,  broker's  licenses 
and   foreign   insurance  agencies   could   all   be 
made,  by  the  parties  interested,  to  fall  fortunate- 
ly under  the  same  head.    If  the  state  cannot 
tax  the  receipts  of  a  transportation  company  in 
proportion  to  the  number  of  tons  carried  by  it, 
and   on  which  freight  has  been  paid,  then  it 
eaimot  tax  the  dividends  declared,  for  the  divi- 
dends are  portion  of  theee  very  receipts,  and 
derived  from  the  same  source,  viz.:   received 
f  rotn  traffic  intended  to  be  sent  abroad.    7?he 
aame  rule  applies  to  a  tax  on  gross  receipts; 
for  all  or  a  portion  of  these  receipts,  are  de- 
rived from  shipment  intended  for  a  foreign  des- 
tination and  must  be  exempt.    In  fact,  the  cor- 
porations of  Pa.  are  to-day  contesting  the  tax 
gross  receipts,  on  precisely  the  same  ground 
that  now  taken  by  the  plaintiff  in  error. 
If  the  plaintiff  be  right,  then  it  is  difficult  to 
what  is  left  for  the  state  to  tuu    "|t  caq 
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lay  no  tax  which  will  not  more  or  less  affeet 
commerce;  more  or  less  prevent  consumption, 
and  without  consumption  there  can  be  no  com- 
merce."   Padtlford  v.  Savannah,  14  Ga.  438. 

If  the  commonwealth  cannot  tax  the  posses- 
sions of  a  corporation  after  they  have  come  into 
the  hands  of  the  corporation,  and  probably  been 
used  by  the  corporation,  because  they  were  de- 
rived from  freight  on  goods  ultimately  intended 
for  trnnsportation  beyond  the  state,  then  a  like 
discrimination  can  be  made  by  citizens,  by  in- 
surance agents,  by  almost  everyone  who  is  now 
taxed,  and  the  state  be  deprived  of  a  large 
revenue,  and  a  large  amount  of  wealth  in  the 
state  be  exempted  from  all  state  taxation, 
which  is  not  designed  by  the  Constitution  of  the 
United  States. 

There  must,  tJierefore,  be  some  point  at  which 
all  will  concur  that  tiie  p(>wer  of  a  state  to 
impose  a  tax,  which  may  affect  commerce  by 
diminishing  the  profits  of  the  transporter,  is 
valid :  otherwise,  the  states  would  be  left  with- 
out a  revenue.  Now,  where  does  the  power  of 
Congress  to  regulate  commerce  begin,  and  that 
of  a  state  to  impose  a  tax  cease?  Fortunately, 
the  decisions  heretofore  made  by  this  court  ai- 
ford  a  solution  to  this  question.  Taking  the 
definition  of  a  regulation  of  commerce  which 
we  have  given,  we  find  it  to  mean  a  rule  to  gov- 
ern intercourse.  If,  then,  any  act  be  passed 
by  the  state  amounting  to  a  rule,  which  either 
directly  affects  the  goods,  or  the  consignor  or 
consignee,  or  the  transportation  of  the  goods 
or  their  sale,  it  can  be  considered  a  regulation 
of  commerce.  Taking  this,  then,  as  a  standard 
around  which  to  classify  the  various  decisions 
of  the  courts  bearing  on  this  subject,  let  us  ex- 
amine the  conclusions  arrived  at.  In  the  case 
of  Brown  v.  Md.  12  Wheat.  419,  so  much  re- 
lied upon  by  the  plaintiff  in  error,  a  license  was 
imposed  by  3kld.  on  every  foreign  importer, 
before  he  could  break  a  package  or  sell  any 
foreign  goods.  This  was  a  rule  which  directly 
affected  the  goods,  for  before  the  sale  took 
place  it  was  necessary  to  comply  with  the  rule, 
and  the  cost  of  the  license  was  thus  made  a 
prerequisite  to  engaging  in  foreign  commerce. 
This  was  held  unconstitutional,  b^use  making 
a  license  a  prerequisite  to  salvage  clogged  in- 
tercourse. It  was  a  rule  which  affected  direct- 
ly that  portion  of  commerce  which  consisted  in 
selling  the  imported  goods.  Had  Maryland  re- 
quired every  merchant,  at  the  end  of  every 
year,  to  pay  a  tax  on  the  amount  of  profits  he 
derived  from  his  business,  irrespective  of  what 
part  of  those  profits  were  derived  from  internal 
trade  and  what  came  from  foreign  trade,  can  it 
be  contended  that  anything  in  its  decision 
leads  to  the  inference  that  such  a  tax  would 
have  been  held  unconstitutional?  On  the  con- 
trary, wo  have  a  decision  of  the  court  in  Na- 
than V.  La.  8  How.  73,  directly  opposite  to  the 
idea  of  the  unconstitutionality  of  such  a  tax  as 
that  stat^.  In  that  case,  the  state  levied  a 
tax  on  the  business  of  foreign  exchange  brok- 
ers, and  it  was  held  constitutional. 

In  this  case  the  tax  did  not  amount  to  a  rule 
to  govern  foreign  commerce,  but  was  levied  on 
the  business  after  the  foreign  exchange  had  been 
negotiated.  Had  the  tax  been  levied  on  every  bill 
of  f  oreinpi  exchange  before  it  could  be  negotiated 
by  the  broker,  then  the  case  would  have  come 
under  the  rulings  of  Brovm  v.  Md.  The  piesent 

157n 


232-282 


Supreme  Court  of  the  United  States. 


Deo.  Teric, 


case  resembles  closely  that  of  Nathan  v.  La,  8 
How.  73.  but  has  no  features  in  common  with 
that  of  Brown  v.  Md.  Examined  in  the  light  of 
this  application,  we  will  find  that  none  of  the 
decisions  of  this  court  have  ever  gone  so  far  as 
to  interfere  with  state  taxation,  except  in  cases 
in  which  the  tax  was  in  such  a  form  as  to  pri- 
marily govern  commerce,  and  only  a  tax  in  its 
secondary  efforts.  Applying  this  test,  the  case 
of  Oibhon^  v.  Ogden,  9  Wheat.  1,  so  much  cited 
by  the  plaintiff  in  error,  ceases  to  bear  against 
the  right  of  the  states  to  impose  this  tax.  That 
was  nothing  but  a  direct  r^ulation  of  com- 
merce by  reason  of  its  operating  on  every  steam- 
boat which,  in  the  course  of  commerce,  plied 
the  Hudson  river.  It  established  a  rule  to  gov- 
ern intercourse  between  the  states,  by  giving 
the  right  to  that  intercourse  exclusively  to  the 
grantees  of  the  state  of  New  York.  So,  also, 
m  Almy  v.  California,  24  How.  172,  16  L.  ed. 
645. 

That  was  the  imposition  bv  California  of  a 
stamp  duty  on  every  bill  of  lading  of  gold  or 
silver  exported.  As  the  bill  of  laaing  was  an 
essential  part  of  every  consignmoit,  such  a  tax 
was  equivalent  to  a  direct  tax  on  the  gold  or 
silver,  the  payment  of  which  was  necessary  be- 
fore the  goods  could  become  commodities  of 
commerce.  This  was  the  establishment  of  a 
rule  to  govern  the  shipment  of  the  particular 
articles.  It  was  a  tax  only  in  its  secondary  ef- 
fect, primarily  it  was  an  imposition  on  com- 
mercial intercourse.  It  had  not  the  usual  feat- 
ures of  nearly  every  bona  fide  tax  law,  viz.:  a 
general  imposition  of  duties  for  the  raising  of 
revenues.  It  singled  out  the  articles  principally 
exported,  and  by  levying  the  tax  on  them, 
showed  the  intention  was  to  clog  commerce  by 
charging  on  it  the  cost  of  state  expenses.  It 
was,  however,  decided  unconstitutional  by  this 
court,  on  the  ground  that  it  was  a  duty  on  ex- 
ports. 

Crandall  v.  Nevada,  6  Wall.  35,  18  L.  ed. 
745,  is  a  striking  illustration  of  this  test.  The 
law  then  in  dispute  levied  a  tax  on  transporta- 
tion companies,  at  a  rate  per  capita  on  eveiy 
passenger  leaving  the  state  or  passing  through 
it.  The  court  was  not  prepared  to  say  that 
this  was  a  regulation  of  commerce,  and  decided 
the  case  on  other  grounds. 

Steamship  Co,  v.  Port  Wardens,  6  Wall.  33, 
18  Ij.  ed.  750.  The  law  of  Louisiana  taxing 
every  vessel  entering  the  port  of  New  Orleans, 
$5,  without  regard  to  any  preference  of  serv- 
ice of  officers  of  the  state  or  pilots,  was  held  un- 
constitutional. The  effect  of  the  tax  was  the 
same  as  though,  before  a  vessel  entered  a  port, 
she  was  compelled  to  pay  $5  for  the  privilege 
of  entering.  This  was  a  rule  to  govern  inter- 
course, and,  of  course,  fell  within  the  clause  re- 
ferred to. 

ft.  R.  Co,  V.  N,  J,  2  Vroom.  531,  cited  by 
the  plaintiff  in  error,  is  another  illustration. 
The  act  here  complained  of  levied  a  transit 
duty  on  every  passenger  or  ton  carried  through 
the  state,  except  such  as  were  transported  ex- 
clusively within  the  state.  Had  the  tax  been  a 
general  one  on  all  companies,  irrespective  of 
the  destination  of  the  goods  carried,  there  is 
nothing  in  the  opinion  to  warrant  the  belief  that 
it  would  have  been  declared  invalid.  But  when 
it  made  a  discrimination  against  foreign  goods, 
it  established  a  rule  which  affected  directly  in- 


terstate  commerce,  by  putting  it  at  a  disad- 
vantage with  domestic  transportation.  In  Clarke 
V.  It.  R,  Co,  decided  by  the  court  of  errors  and 
appeals  of  Delaware,  a  law  which  taxed  every 
passenger  traveling  within  the  state  was  held 
invalid,  so  far  as  passengers  passing  through  or 
out  of  the  state  were  concerned,  on  the  ground 
of  decision  of  Crandall  v.  Nevada,  The  Pas- 
senger (7a«e«,  7  How.,  established  the  same  rule; 
they  were  directly  based  on  the  ground  that  the 
law  in  question  established  the  rule  governing 
the  courts. 

Looking  next  at  cases  in  which  the  laws  of 
various  states  have  been  upheld  by  this  court, 
it  will  be  found  that  many  of  them,  although 
complained  of  as  regulations  of  commerce,  were 
decided  as  valid  because  they  did  not  amount 
to  a  rule  to  govern  intercourse,  but  merely  af- 
fected intercourse  secondarily;  while  their  pri- 
mary result  was  the  exercise  of  a  power  undeni- 
ably vested  in  the  state.  And  first  among  these 
is  the  case  of  Wilson  v.  Black  Bird  C  M.  Co.  2 
Pet.  245,  decided  as  early  as  1829,  in  which. 
Chief  Justice  Marshall  (who  had  already  written 
the  opinion  in  Brown  v.  Md,,  and  Oihbons  v. 
Ogden)  delivered  the  unanimous  judgment  of 
the  court.  In  that  case  the  bridge  was  erected 
over  a  navigable  stream,  and  entirely  cut  off  all 
navigation.  Yet  it  was  held  to  be  a  constitu- 
tional exercise  of  a  power  never  surrendered  by 
the  state  of  Delaware.  While  it  might  be  an 
infringement  of  private  rights,  as  between  Dela- 
ware and  Wilson,  the  plaintiff,  for  which  the 
state  might  be  liable  to  him  in  damages ;  yet,  it 
was  not  the  duty  of  the  coiurt  to  consider  that 
question,  it  being  for  the  state  court.  Although 
it  is  undisputed  that  the  bridge  interfered  with 
intercourse  yet,  as  it  was  primarily  intended  as 
a  local  improvement,  and  was  an  exercise  of  the 
right  of  a  state,  and  its  interference  with  com- 
merce was  a  secondary  effect  of  its  erection,  the 
act  was  lawful.  It  was  not  a  rule  to  govern  in- 
tercourse 

So,  also,  in  N.  Y.  v.  Miln,  11  Pet.  104,  de- 
cided eight  years  later.  In  that  case,  while  it 
cannot  be  doubted  that  the  imposition  of  pen- 
alties by  N.  Y.  against  the  captains  of  vessels 
failing  to  report  the  number  of  passengers  was 
a  regulation  of  commerce,  yet,  as  it  was  not  a 
rule  to  govern  intercourse  in  its  primary  effect, 
but  was  the  exercise  of  the  police  power  of  the 
state  in  the  first  place,  and  a  regulation  of  com- 
merce in  the  second  place  only,  it  was  held  con- 
stituticmal. 

In  Chroves  v.  Slaughter,  15  Pet.  440,  the  ques- 
tion of  the  constitutionality  of  an  act  forbid- 
ding the  importation  of  slaves  from  any  state 
into  Mississippi  was  considered,  and  the  act 
sustained.  It  was  intended  as  a. local  police 
measure;  and  while  it  might  affect  interstate 
commerce,  still  it  was  primarily  an  exercise  of 
a  right  conceded  to  the  state.  But  infinitely 
stronger  is  the  case  of  Cooley  v.  Board  of  War- 
dens,  12  How.  299,  decided  in  1851.  The  law 
of  Pa.,  imposing  upon  every  vessel  entering  the 
port  of  Philadelphia,  which  neglects  or  refuses 
to  take  a  pilot,  a  forfeit  of  one  half 
pilotage,  to  go  to  the  society  for  the  relief  of 
disabled  pilots,  was  held  constitutional.  ''The 
power  to  regulate  commerce  includes  various 
subjects,  upon  some  of  which  there  should  be 
a.  uniform  rule,  and  upon  others  different  rules 
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in  diiferent  localities.  The  power  is  excluBively 
in  Congress  in  the  former,  but  not  so  in  the 
latter."  The  power  to  regulate  pilots  is  a  re^- 
ulation  of  commerce;  but  as  the  law  was  pri- 
marily local  in  its  operations,  and  intended,  in 
good  faith,  to  be  an  exercise  of  an  undoubted 
right  of  a  state,  its  secondary  effect  on  com- 
merce did  not  make  it  illegal,  and  the  decision 
is  indorsed  in  Crandall  v.  Nevada,  decided  over 
sixteen  years  later.  But  still  more  decided  is 
OilfMn  V.  Phila.  3  Wall.  713,  18  L.  ed.  96, 
decided  in  1865.  TMs  settled  the  right  of  a 
state  to  erect  a  bridge  over  a  navigable  river, 
even  if  it  does  interfere  with  navigation, 
provided  Congress  has  not  legislated  on  the 
■abject,  and  that  if  the  act  of  a  state  does  not 
amount  to  a  rule  to  govern  intercourse,  it 
may  be  lawfully  enacted,  even  if  it  does  inter- 
fere with  commerce.  The  statement  of  the  dis- 
tinction is  most  clearly  drawn  in  the  words 
of  the  learned  justice  who  delivered  the 
opinion  (Swayne,  J.),  3  Wall.  730,  18  L.  ed. 
101. 

The  License  Cases  in  5  How.  also  furnish  a 
parallel  distinction  between  the  powers  vested 
m  the  states  and  those  given  exclusively  to 
Congress.  The  tax  on  gin,  imposed  by  N.  H. 
was  a  regulation  of  commerce;  but  coming 
within  the  power  of  a  state  to  levy  taxes, 
rather  than  under  the  head  of  a  rule  to  govern 
intercourse,  it  was  sustained. 

From  the  various  recent  decisions  of  the 
court,  we  think  it  may  be  considered  that, 
whatever  may  have  been  the  tenor  of  the  earlier 
eases,  it  is  now  settled  that  there  are  many 
forms  of  regulations  which  affect  commerce 
which  it  is  within  the  powers  of  the  states  to 
make,  not  excluding  the  cases  of  bridges,  pilots, 
quarantine,  and  police  measures,  all  of  which 
nave  always  been  recognized  as  being  vested  in 
the  states  as  well  as  Congress ;  that  there  also 
belongs  to  the  states  a  right  to  pass  laws  which 
are  in  the  exercise  of  the  reserved  rights  of  the 
states,  even  if  they  be  regulations  6f  commerce, 
provided  that  the  regulation  be  local  in  its  na- 
ture and  does  not  amount  to  a  national  rule, 
and  one  which  imiformly  affects  the  whole 
country.  This  conclusion  is  reached  by  the  de- 
cision of  the  court  in  the  last  three  cases  in 
which  the  question  has  come  before  it,  viz.: 
Cooley  T.  Wardens,  12  How.  209,  decided  in 
1853;  Oilman  v.  Philadelphia,  decided  in  1865, 
and  Crandall  v.  Nevada,  in  1867.  The  rule 
there  laid  down  and  indorsed  is  in  the  latter 
ease  stated:  "Inasmuch,  therefore,  as  the  tax 
does  not  itself  constitute  a  regulation  of  com- 
merce of  a  national  character,  or  which  has  a 
uniform  operation  over  the  whole  country,  it 
is  not  easy  to  maintain,  in  view  of  the  princi- 
ples on  which  the  cases  are  decided,  that  it  vio- 
lates the  clause  of  the  Constitution  which  we 
have  under  review." 

Does  not  the  tax  now  under  discussion  "in- 
stitute a  regulation  of  commerce  of  a  national 
character,"  or  one  which  "has  a  uniform  opera- 
tion over  the  whole  country  ?"  It  seems  almost 
idle  to  discuss  such  a  question.  Surely,  the 
detkUng  between  the  Reading  Railroad  and  Pa., 
as  to  the  taxes  on  its  business  of  shipping  coal 
from  the  mines  to  Port  Richmond,  in  Philadel- 
phia, is  not  a  national  regulation.  But  a  dis- 
tinct argument  of  the  proposition  is  fortunate- 
ly   rendered  unnecessary  by  the  decision   in 
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Crandall  v.  Nevada.  It  was  there  held  that  the 
tax  under  dispute  was  not  such  a  one  as  to 
come  in  conflict  with  the  constitutional  provi- 
sion. Now,  the  tax  in  that  case  was  exactly 
similar  in  its  operation  to  the  one  at  present 
before  the  court,  with  the  exception  that  the 
tax  in  the  Nevada  Case  bore  much  more  direct- 
ly on  the  person  transported  than  this  one  does 
on  the  goods  carried,  and  it  was  also  a  discrim- 
ination between  a  particular  class  of  traffic 

The  law  there  provides  that  "There  shall  be 
levied  and  collected  a  capitation  tax  of  one  dol- 
lar upon  every  person  leaving  the  state  by  rail* 
road,  stage  coach  or  other  vehicle  employed  in 
the  business  of  transporting  passengers  for 
hire,"  and  that  the  owners  and  corporations  of 
said  road  or  coach  shall  pay  the  said  tax. 

3.  The  law  in  question  is  an  exercise  of  the 
power  of  taxation  reserved  to  the  states  under 
the  Constitution,  is  equal  in  its  operation,  bona 
fide  in  its  character,  making  no  oiscrimination 
against  non-residents,  and  is  levied  on  the 
franchise  of  every  corporation  in  proportion  to 
its  business. 

It  is  uimecessary  to  occupy  the  attention  of 
the  court  by  citing  authorities  to  show  that  a 
state  can  levy  a  tax  on  the  franchises  of  its 
own  corporation. 

iSfoc.  for  Savings  v.  Coite,  6  Wall.  608,  18  L. 
ed.  903;  Provident  Inst.  v.  Mass.  6  Wall.  623« 
18  L.  ed.  010;  Com.  v.  Bk.,  5  Allen,  433. 

In  Padelford  v.  Savannah,  14  Ga.  438,  the 
court  said:  "It  is  not  said  in  Broton  v.  Md, 
12  Wheat.  419,  that  the  state  must  discrimin- 
ate in  favor  of  the  foreigner  in  not  taxing  when 
she  taxes  her  own  citizens." 

Fortunately,  however,  this  point  has  already 
had  the  attention  of  this  court.  In  the  case  of 
Woodruff  V.  Parham,  8  Wall.  123,  19  L.  ed. 
382,  decided  Dec.  1868,  this  point  received  the 
attention  of  the  court.  It  was  a  tax  levied  on 
the  gross  sales  at  auction,  of  auctioneers  in 
Mobile,  Ala.  It  was  proved  that  a  large 
amount;  of  the  sales  were  of  packages  unbroken, 
which  came  from  other  states  into  Alabama.  It 
was  contended  that  a  tax  could  not  be  levied 
by  Ala.  on  these  consignments.  The  court  up- 
held the  tax,  and  clearly  showed  that  it  was 
never  intended  by  the  Constitution  to  discrim- 
inate against  the  citizen  of  a  state,  and  in 
favor  of  citizens  of  other  states. 

But  the  view  of  the  court  on  the  subject  of 
discrimination  is  yet  more  decidedly  stated  in 
Einson  v.  Lott,  8  Wall.  150,  19  L.  ed.  388. 

4.  This  is  a  tax  imposed  by  the  state  as  com- 

Eensation  for  the  use  of  artificial  works  created 
y  its  authority,  and  in  exercise  of  its  right  of 
eminent  domain. 

It  cannot  be  denied  that  the  commonwealth 
of  Pa.,  had  it  seen  fit,' could  have  refused  to  al- 
low the  Reading  Railroad  to  be  built.  It  owes 
its  existence  entirely  to  its  pleasure,  and  it 
may  still  destroy  the  Reading  Railroad  and 
forfeit  its  franchises  xmless  restrained  to  the 
rights  of  the  corporation.  There  is  nothing  in 
the  shape  of  an  authority  vested  in  the  United 
States  courts,  which  could  for  a  moment  re- 
strain it  from,  to-morrow,  tearing  up  every  rail 
between  Reading  and  Philadelphia.  If,  then, 
the  power  to  regulate  commerce  vested  in  Con- 
gress, is  not  such  a  power  as  to  compel  the 
building  of  the  road,  or  to  prevent  its  aestruc- 
tion  when  the  state  sees  fit,  how  can  it  be  that 
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the  power  to  regulate  commerce  is  such  as  to 
prevent  the  state  charging  the  parties  using 
the  road.  A  distinction  between  a  tax  and  a 
regulation  of  commerce  has  been  frequently 
recognized  by  this  court. 

Passenger  Cases,  7  How.  402;  McLean,  J.; 
Veazie  v.  Moor,  14  Pow.  568 ;  Kellogg  v.  Union 
Co.  12  Ct.  7;  Bk,  v.  Lovell,  18  Conn.  500;  R. 
R,  V.  Com,  3  Grant's  Cas.  129. 

(ft)  Is  the  tax  in  question  an  impost  or  duty 
on  imports  or  exports? 

The  proposition  that  it  was  such,  was  ear 
nestly  contended  for  in  the  court  below,  by  the 
plaintiffs  in  error;  but  the  decision  of  the 
court  in  Woodruff  v.  Parham,  supra,  and  Hin- 
8on  y.  Loit,  supra,  has  removed  all  doubt  upon 
the  question,  and  it  is  now  conceded  that  it  is 
not  unconstitutional  on  any  such  ground. 

(c)  Is  the  tax  in  question  a  duty  of  tonnage? 

The  definition  of  the  term  "tonnage"  as  used 
in  the  Constitution  and  expounded  by  this 
court,  compels  a  decision  that  the  tax  in  ques- 
tion in  no  way  conflicts  with  the  prohibition  to 
lay  such  a  duty. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme^ourt 
of  Pennsylvania,  and  we  are  called  upon  to  re- 
view a  judgment  of  that  court,  affirming  the 
validity  of  a  statute  of  the  state,  which  the 
plaintiffs  in  error  alleged  to  be  repugnant  to 
the  Federal  Constitution. 

The  statute  was  enacted  on  the  25th  of  Au- 
gust, 1864,  and  was  entitled  "An  Act  to  Pro- 
vide Additional  Revenues  for  the  Use  of  the 
Commonwealth."  Its  first  section  enacted  "that 
the  president,  treasurer,  cashier,  or  other  finan- 
cial officer  of  every  railroad  company,  steam- 
boat company,  canal  company,  and  slack  water 
navigation  company,  and  all  other  companies 
now  or  hereafter  doing  business  within  this 
state,  and  upon  whose  works  freight  may  be 
transported,  whether  by  such  company  or  by  in- 
dividuals, and  whether  such  company  shall  re- 
ceive compensation  for  transportation  and  toll, 
or  shall  receive  tolls,  only  except  turnpike  com- 
panies, plank  road  companies,  and  bridse  com- 
panies shall,  within  thirty  days  after  the  first 
days  of  January,  April,  July,  and  October  of 
every  year,  make  return  in  writing  to  the  audi- 
tor general  under  oath  or  affirmation,  stating 
fully  and  particularly  the  number  of  tons  of 
freight  carried  over,  through  or  upon  the  works 
of  said  company  for  the  three  months  immedi- 
233*]  ately  preceding  each  of  'the  above  men- 
tioned days;  and  ea^  of  said  companies,  ex- 
cept as  aforesaid,  shall,  at  the  time  of  making 
such  return,  pay  to  the  state  treasurer  for  the 
use  of  the  commonwealth,  on  each  two  thou- 
sand pounds  of  freight  so  carried,  tax  at  the 
following  rates:  *First,  on  the  product  of 
mines'  (and  other  articles),  *two  cents;' 
'second,  on  another  class  of  articles,  three 
cents;'  and  *on  a  third  class,  five  cents.'  "  The 
section  further  enacted  that  "when  the  same 
freight  shall  be  carried  over  different,  but  con- 
tinuous lines,  such  freight  shall  be  chargeable 
with  tax  as  if  it  had  been  carried  but  upon  one 
line,  and  the  whole  tax  shall  be  paid  by  such 
one  of  said  companies  as  the  state  treasurer 
may  select  and  notify  thereof.  Corporations 
whose  lines  of  improvement  are  used  by  others 


for  the  transportation  of  freight,  and  whose 
only  earnings  arise  from  tolls  received  for  sucli 
use,  are  authorized  to  add  the  tax  hereby  im- 
posed to  said  tolls,  and  collect  the  same  there- 
with ;  but  in  no  case  shall  tax  be  twice  charged 
on  the  same  freight  carried  in  or  over  the  same 
line  of  improvement,  provided,  that  every  com- 
pany now  or  hereafter  incorporated  by  this 
eonmionwealth,  whose  line  extends  into  any 
other  state,  and  every  corporation,  company  or 
individual  of  any  other  state  holding  and  en- 
joying'any  franchises,  property  or  privileges 
whatever  in  this  state,  by  virtue  of  the  laws 
thereof,  shall  make  returns  of  freight  and  pay 
for  the  freight  carried  over,  through  and  upon 
that  portion  of  their  lines  within  this  state, 
as  if  the  whole  of  their  respective  lines  were 
within  this  state." 

It  is  the  validity  of  this  statute  which  is  now 
assailed,  and  the  case  we  have  before  us  pre- 
sents the  question  whether,  so  far  as  it  imposes 
a  tax  upon  freight  taken  up  within  the  state 
and  carried  out  of  it,  or  taken  up  outside  the 
state  and  delivered  within  it;  or,  in  different 
words,  upon  all  freight  other  than  that  taken 
up  and  delivered  within  the  state,  it  is  not  re- 
pugnant to  the  provision  of  the  Constitution 
of  the  United  States  which  ordained : 

"That  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states,"  or  in  conflict  with  the  provi- 
sion that  "no  state  shall,  without  the  consent 
of  Congi'ess,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  except  what  may  be  absolute- 
ly necessary  for  executing  its  inspection  laws." 

The  question  is  a  grave  one.  It  calls  upon  us 
to  trace  the  *line,  always  difficult  to  be  [*272 
traced,  between  the  limits  of  state  sovereignty 
in  imposing  taxation,  and  the  power  and  duty 
of  the  Federal  government  to  protect  and  reg- 
ulate interstate  commerce.  While,  upon  the  one 
hand,  it  is  of  the  utmost  importance  that  the 
states  should  possess  the  power  to  raise  revenue 
for  all  the  purposes  of  a  state  government,  by 
any  means,  and  in  any  manner  not  inconsistent 
with  the  powers  which  the  people  of  the  states 
have  conferred  upon  the  general  government, 
it  is  equally  important  that  the  domain  of  the 
latter  should  be  preserved  free  from  invasion, 
and  that  no  state  legislation  should  be  sustained 
which  defeats  the  avowed  purposes  of  the  Fed- 
eral Constitution,  or  which  assumes  to  r^ulate 
or  control  subjects  committed  by  that  Consti- 
tution exclusively  to  the  regulation  of  Congress. 

Before  proceeding,  however,  to  a  considera- 
tion of  the  direct  question  whether  the  statute 
is  in  direct  conflict  with  any  provision  of  the 
Constitution  of  the  United  States,  it  is  neces- 
sary to  have  a  clear  apprehension  of  the  sub- 
ject and  the  nature  of  the  tax  imposed  by  it. 
It  has  repeatedly  been  held  that  the  constitu- 
tionality or  unconstitutionality  of  a  state  tax 
is  to  be  determined,  not  by  the  form  or  agency 
through  which  it  is  to  be  collected,  but  by  the 
subject  upon  which  the  burden  is  laid.  This 
was  decided  in  the  cases  of  Bank  of  Commerce 
y.  t^ew  York  City,  2  Black,  620,  17  L.  ed.  451 ; 
in  The  Bank  Tax  Case,  2  Wall.  200,  17  L.  ed. 
793;  Society  for  Savings  v.  Coite,  6  Wall.  594, 
18  L.  ed.  897,  and  Providence  B.  Institution  v. 
Mass.  6  Wall.  611,  18  L.  ed.  907.  In  all  these 
cases  it  appeared  that  the  bank  was  required 
by  the  statute  in  pay  the  tax,  but  the  decisions 
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turned  upon  the  questions:  What  was  the  sub- 
ject of  the  taxT  Upon  what  did  the  burden 
really  rest? — ^not  upon  the  question  from  whom 
the  state  exacted  payment  into  its  treasury. 
Hence,  where  it  appeared  that  the  ultimate 
burden  rested  upon  the  property  of  the  bank 
invested  in  United  States  securities,  it  was 
held  unconstitutional,  but  where  it  rested  upon 
the  franchise  of  the  bank,  it  was  sustained. 

Upon  what,  then,  is  the  tax  imposed  by  the 
act  of  August  25, 1S64,  to  be  considered  as  laid  ? 
273*]   Where   does   the  substantial   *  burden 
rest?  Very  plainly  it  was  not  intended  to  be, 
nor  is  it  in  fact,  a  tax  upon  the  franchise  of  the 
carrying  companies,  or  upon  their  property,  or 
upon  their  business  measured  by  the  number  of 
tons  of  freight  carried.    On  the  contrary,  it  is 
expressly  laid  upon  the  freight  carried.     The 
oompanies  are  required  to  pay  to  the  state  treas- 
urer for  the  use  of  the  commonwealth,  ''on  each 
two  thousand  pounds  of  freight  so  carried,"  a 
tax  at  the  specified  rates.    And  this  tax  is  not 
proportioned  to  the  business  done  in  transpor- 
tation.   It  is  the  same  whether  the  freight  be 
moved  one  mile  or  three  hundred.    If  freight 
be  put  upon  a  road  and  carried  at  all,  tax  is  to 
be  paid  upon  it,  the  amount  of  the  tax  being  de- 
termined by  the  character  of  the  freight.    And 
when  it  is  observed  that  the  act  provides  "where 
the  same  freight  shall  be  carried  over  and  upon 
different  but  continuous  lines,  said  freight  snail 
be  chargeable  with  tax  as  if  it  had  been  carried 
upon  one  line,  and  the  whole  tax  shall  be  paid 
by  such  one  of  said  oompanies  as  the  state  treas- 
urer may  select  and  notify  thereof,"  no.  room  is 
left  for  doubt.    This  provision   demonstrates 
that  the  tax  has  no  reference  to  the  business  of 
the  companies.     In  the  case  of  connected  lines, 
thousands  of  tons  may  be  carried  over  the  line 
of  one  company  without  any  liability  of  that 
company  to  pay  the  tax.  The  state  treasurer  is 
to  decide  which  of  several  shall  pay  the  whole. 
There  is  still  another  provision  in  the  act  which 
shows  that  the  burden  of  the  tax  was  not  in- 
tended to  be  imposed  upon  the  companies  des- 
ignated by  it,  neither  upon  their  franchises, 
their  property,  or  their  ousiness.    The  provi- 
sion is  as  follows:    ''Corporations  whose  lines 
of  improvements  are  used  by  others  for  the 
transportation  of  freight,  and  whose  only  earn- 
ings arise  from  tolls  charged  for  such  use,  are 
authorized  to  add  the  tax  hereby  imposed  to 
said  tolls,  and  to  collect  the  same  therewith." 
Evidently  this  contemplates  a  liability  for  the 
tax  beyond  that  of  the  company  required  to  pay 
it  into  the  Treasury,  and  it  authori2ses  the  bur- 
den to  be  laid  upon  the  freight  carried,  in  ex- 
emption of  the  corporation  owning  the  road- 
way.   It  carries  the  tax  over  and  beyond  the 
carrier,   to   the   thing   carried.     Improvement 
874*]   *oompanies,  not  themselves  authorized 
to  act  as  carriers,  but  having  only  power  to  con- 
struct and  maintain  roadways,  charging  tolls 
for  the  uae  thereof,  are  generally  limited  by 
their  chariars  in  the  rates  of  toll  they  are  al- 
lowed to  charge.     Hence,  the  right  to  increase 
the  toUa    to  tne  extent  of  the  tax  was  given 
them,  in  order  that  the  tax  might  come  from 
the  freight  transported  and  not  from  the  treas- 
ury' of  the  companies.     It  required  no  such 
grant  to  oompanies  which  not  only  own  their 
roadway,  but  have  the  right  to  transport  there- 
on.   Though  the  tolls  they  mav  exact  are  lim- 
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ited,  their  charges  for  carriage  are  not.  Th^ 
can,  therefore,  add  the  tax  to  the  charge  for 
transportation  without  further  authority. 
Boyle  V.  Reading  R,  Co.  54  Pa.  St.  310;  Oumb, 
Val  R.  Co:s  Appeal,  62  Pa.  St.  218.  In  view 
of  these  provisions  of  the  statute,  it  is  impos- 
sible to  escape  from  the  conviction  that  the 
burden  of  the  tax  rests  upon  the  freight  trans- 
ported, or  upon  the  consignor  or  consignee  of 
the  freight  (imposed  .bemuse  the  freight  is 
transported) ,  and  that  the  company  authorized 
to  oollect  the  tax  and  required  to  pay  it  into  the 
state  treasury  is,  in  effect,  only  a  tax  gatherer. 
The  practical  operation  of  the  law  has  been 
well  illustrated  by  another  when  commenting 
upon  a  statute  of  the  state  of  Delaware,  very 
similar  to  the  one  now  under  consideration.  He 
said:  "The  position  of  the  carrier  under  this 
law  is  substantially  that  of  one  to  whom  public 
taxes  are  farmed  out — ^who  undertakes  by  con- 
tract to  sulvance  to  the  government  a  required 
revenue-,  with  power  by  suit  or  distress  to  ool- 
lect a  like  amount  out  of  those  upon  whom  the 
tax  is  laid.  The  only  imaginable  difference  is 
that  in  the  case  of  taxes  farmed  out  the  obliga- 
tion to  account  to  the  government  is  volunta- 
rily assumed  by  contract  and  not  imposed  by 
law,  as  upon  the  carrier  under  this  act;  also, 
that  different  means  are  provided  for  raising 
the  tax  out  of  those  ultimately  chargeable 
with  it."  Clarke  v.  Phil.  Wil.  d  Bait.  R.  Co. 
Considering  it,  then,  as  manifest  that  the  tax 
demanded  by  the  act  is  imposed,  not  upon  the 
company,  but  upon  the  *freight  carried,  [*276 
and  because  carried,  we  proceed  to  inquire 
whether,  so  far  as  it  affects  commodities  trans- 
ported through  the  state,  or  from  points  with- 
out the  state  to  points  within  it,  or  from  points 
within  the  state  to  points  without  it,  the  act  is 
a  regulation  of  interstate  commerce.  Beyond 
all  question,  the  transportation  of  freight  or  of 
the  subjects  of  commerce  for  the  purpose  of  ex- 
change or  sale  is  a  constituent  of  commerce  it- 
self. This  has  never  been  doubted,  and  prob- 
ably the  transportation  of  articles  of  trade 
from  one  state  to  another  was  the  prominent 
idea  in  the  minds  of  the  framers  of  the  Consti- 
tution, when  to  Congress  was  committed  the 
power  to  regulate  commerce  among  the  several 
states.  A  power  to  prevent  embarrassing  re- 
strictions by  any  state  was  the  thing  desired. 
The  power  was  given  by  the  same  words  and  in 
the  same  clause  by  which  was  conferred  power 
to  regulate  commerce  with  foreign  nations.  It 
would  be  absurd  to  suppose  that  the  transmis- 
sion of  the  subjects  of  trade  from  the  state  to 
the  buyer,  or  from  the  place  of  production  to 
the  market,  was  not  contemplated,  for  without 
that  there  could  be  no  consummated  trade 
either  w^th  foreign  nations  or  among  the 
states.  In  his  work  on  the  Constitution,  §  1057, 
Judge  Story  asserts  that  the  sense  in  which  the 
word  "commerce"  is  used  in  that  instrument 
includes  not  only  traffic,  but  intercourse  and 
navigation.  And  in  the  Passenger  Cases,  7 
How.  410,  it  was  said:  "Commerce  consists  in 
selling  the  superfluity,  in  purchasing  articles 
of  necessity,  as  well  productions  as  manufac- 
tures, in  buying  from  one  nation  and  selling  to 
another,  or  in  transporting  the  merchandise 
from  the  seller  to  the  buyer  to  gain  the  freight." 
Nor  does  it  make  anv  difference  whether  this 
iuierchttiige  of  commodities  is  by  land  or  by  wa- 
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ier.  In  eitfccr  eaae  tlie  briagiiig  of  the  good* 
from  the  wttcr  to  tiie  barer  u  oommeree. 
Among  the  stales  it  muit  hjiTe  been  principally 
bjT  l^nd  when  the  Constitution  was  adopted. 

Then,  why  is  not  a  tax  upon  freight  trans- 
ported irom  state  to  state  a  regulation  of  inter- 
276^]  state  tnuwportation  and,  'therefore,  a 
regulation  of  eoomcree  among  the  states?  Is 
it  not  prescribing  a  rule  for  the  transporter, 
by  which  he  is  to  be  controlled  in  bringing  the 
subjects  of  commerce  into  the  state,  and  in  tak- 
ing them  out?  The  present  case  is  the  best  pos- 
sible illustration.  The  legislature  of  Pennsyl- 
vania has,  in  effect,  declared  that  every  ton  of 
freight  taken  up  within  the  state  and  carried 
out,  or  taken  up  in  other  states  and  brought 
within  her  limits,  shall  pay  a  specified  tax.  The 
payment  of  that  tax  is  a  condition,  upon  which 
18  made  dependent  the  proft4>cution  of  this 
branch  of  commerce.  And  an  there  is  no  limit 
to  the  rate  of  taxation  she  may  impose,  if  she 
can  tax  at  all,  it  is  obvious  the  condition  may 
be  made  so  onerous  that  an  interchange  of  com- 
modities with  other  states  would  be  rendered 
impossible.  The  same  power  that  may  impose 
a  tax  of  two  cents  per  ton  upon  coal  carried  out 
of  the  state,  may  impose  one  of  $5.  Such  an  im- 
position, whether  large  or  small,  is  a  restraint 
of  the  privilege  or  right  to  have  the  subjects  of 
commerce  pass  freely  from  one  state  to  another 
without  being  obstructed  by  the  intervention  of 
state  lines,  ft  would  hardly  be  maintained,  we 
think,  that  had  the  state  established  custom- 
houses on  her  borders,  wherever  a  railroad  or 
canal  conies  to  the  state  line,  and  demanded  at 
these  houses  a  duty  for  allowing  merchandise 
to  enter  or  to  leave  the  state  upon  one  of  those 
railroads  or  canals,  such  an  imposition  would 
not  have  been  a  regulation  of  commerce  with 
her  sister  states.  Yet  it  is  difficult  to  see  any 
substantial  difference  between  the  supposed 
case  and  the  one  we  have  in  hand.  The  goods 
of  no  citizen  of  New  York,  New  Jersey,  Ohio,  or 
of  any  other  state,  may  be  placed  upon  a  canal, 
railroad,  or  steamboat  within  the  state  for 
transjiortation  any  distance,  either  into  or  out 
of  the  state,  without  being  subjected  to  the  bur- 
den. Nor  can  it  make  any  difference  that  the 
legislative  purpose  was  to  raise  money  for  the 
support  of  the  state  government,  and  not  to 
regulate  transportation.  It  is  not  the  purpose 
of  the  law,  but  its  effect,  which  we  are  now  con- 
sidering. Nor  is  it  at  all  material  that  the  tax 
iH  levied  upon  all  freiglit,  as  well  that  which  is 
277*  J  wholly  *  internal  as  that  embarked  in 
interntatc  trade.  We  are  not,  at  this  moment, 
inquiring  further  than  whether  taxing  goods 
carried  because  tliey  are  carried,  is  a  regula- 
tion of  carriage.  The  state  may  tax  its  inter- 
nal commerce;  but  if  an  act  to  tax  interstate 
or  foreign  commerce  is  unconstitutional,  it  is 
not  cured  by  including  in  its  provisions  sub- 
jects within  the  domain  of  the  state. 

Nor  is  a  rule  preHorihed  for  carriage  of  goods 
through,  out  of  or  into  a  state,  any  the  less  n 
regulation  of  trnnsportation  because  the  same 
rule  may  be  applied  to  carriage  which  is 
wholly  internal.  Doubtless  a  state  may  regu- 
late its  internal  commerce  as  it  pleases.  If  a 
state  chooses  to  exact  conditions  for  allowing 
th««  passage  or  carriage  of  persons  or  freight 
through  it  into  another  state,  the  nature  of  the 
exaction  is  not  changed  by  adding  to  it  similar 
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•  within  the  state. 

We  may  noUoe  here  a  posHioB  takes  far  t^ 

I  defendants  in  error,  and  stovtlr  defended  is 
the  argument:  that  the  tax  levM.  instead  of 
being  a  regulation  of  eommeree,  ts  eonipan- 
tion  for  the  use  of  the  works  of  internal  in- 
provement  eonstroeted  nnder  the  aotboritT  of 
the  state  and  by  virtue  of  franchises  granted 
by  the  state;  in  other  words,  that  it  is  a  toll 
for  the  use  of  the  highways,  a  part  of  whieb, 
in  right  of  her  eminent  domain,  tlie  stale  may 
order  to  be  paid  into  her  treasory.    We  are 
asked:  if  the  woriu  were  in  her  own  bands,  if 
she  were  the  owner  of  them,  what  prorision  ia 
the  Federal  Constitution  would  forbid  her  to 
increase    her  revenue    bj  an  increase    of  the 
charge  of  transportation  over  them?    Wlicn  ia 
the    hands  of  creatures  exercising    her    frsa- 
chises,  what  clause  in  any  instrnment  forbids 
her  to  tax  the  franchises,  and  to  authorise  the 
tax  to  be  added  to  existing  tolls  and  franciiises? 
That  this  argument  rests  upon  a  miseoneep- 
tion  of  the  statute  is,  to  our  minds,  very  evident. 
We  concede  the  right  and  power  of  the  state  to 
tax  the  franchises  of  its  corporations,  and  the 
right   of  the   owners   of   artificial    highways, 
whether  such  owners  be  the  state  or  grantees  of 
franchises  from  the  state,  to  exact  what  they 
please  for  the  use  of  their  ways.    *That  [*278 
right  is  an  attribute  of  ownership.  But  this  tax 
is  not  laid  upon  the  franchises  of  the  eorpora- 
tion,  nor  upon  those  who  hold  a  part  of  the 
state's  eminent  domain.    It  is  laid  upon  those 
who  deal  with  the  owners  of  highways  or  means 
of  conveyance.  The  state  is  not  herself  the  own- 
er of  the  roadways,  nor  of  the  motive  power. 
The  tax  is  not  compensation  for  services  ren- 
dered by  her  or  by  her  agents.     It  is  something 
beyond  the  cost  of  transportation  or  the  ordi- 
nary charges  therefor.     Having  no  ownership 
in  the  railroads  or  canals  the  state  has  no  title 
to  their  income,  except  so  far  as  she  reserved  it 
in  the  charters  of  the  companies.     Tolls  and 
freights  are  a  compensation  for  services  ren- 
der^, or  facilities  furnished  to  a  passenger  or 
transporter.     These  are  not  rendered  or  for- 
nished  by  the  state.    A  tax  is  a  demand  of  sov- 
ereignty; a  toll  is  a  demand  of  proprietorship. 
The  tax  levied  by  this  act  is,  therefore,  not  a 
toll.     It  is  not  exacted  in  compensation  for  Ibe 
use  of  the  roadway ;  and  if  it  were,  the  rigbt  to 
make  terms  for  the  use  of  the  roadway  is  in  the 
grantee  of  the  franchises,  not  in  the  grantor. 
But,  in  truth,  the  state  has  no  more  right  to 
demand  a  portion  of  the  tolls  which  the  gnrant- 
ees  of  her  franchises  may  exact,  than  she  'would 
have  to  demand  a  portion  of  the  rents  of  land 
which  she  had  sold.     She  may  tax  by  virtue  of 
her  sovereignty,  and  measure  the  tax  by    in- 
come, but  the  income  itself  is  beyond  her  reoM^h. 
All  this,  however,  is  abstract  and  apart   from 
the  case  before  us.     That  the  act  of  18&4  -waa 
not  intended  to  assert  a  claim  for  the  use  of  the 
public  works,  or  a  claim  for  a  part  of  the  tolls» 
is  too  apparent  to  escape  observation.     Tlie  tax 
was  imposed  upon  freight  carried  by  steamlKSAt 
companies,  whether  incorporated  by  the    state 
or  not,  and  whether  exercising  privileges  ^ra.nt> 
ed  by  the  state  or  not.     It  reaches  freight;  pass- 
ing up  and  down  the  Delaware  and  the    Ohio 
rivers    carried   by   companies    who   derive 
rights  from  grants  qI  Pennsylvania,  wlio 
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exercising  no  part  of  her  eminent  domain ;  and. 
as  we  have  noticed  heretofore,  the  tax  is  not 
proportioned  to  services  rendered,  or  to  the  ust 
made  of  canals  or  railways.  It  is  the  same, 
whether  the  transportation  be  long  or  short. 
279*]  It  must,  tlierefore,  *be  considered  an 
exaction,  in  right  of  alleged  sovereignty,  from 
freight  transported,  or  the  right  of  transpor- 
tation out  of,  or  into,  or  through  the  state — a 
burden  upon  interstate  intercourse. 

If,  then,  this  is  a  tax  upon  freight  carried  be- 
tween states,  and  a  tax  because  of  its  transpor- 
tation, and  if  such  a  tax  is  in  effect  a  regulation 
of  interstate  commerce,  the  conclusion  seems  to 
be  inevitable  that  it  is  in  conflict  with  the  Ck>n- 
stitution  of  the  United  States.  It  is  not  neces- 
sary  to  the  present  case  to  go  at  large  into  the 
much-debated     question    whether    Uie    power 

S'ven  to  Congress  by  the  Constitution  to  r^^- 
te  commerce  among  the  states  is  exclusive. 
In  the  early  decisions  of  this  court  it  was  said 
to  have  been  so  entirely  vested  in  Congress  that 
no  part  of  it  can  be  exercised  by  a  state.     Oib- 
hoHS  T.  Ogden,  9  Wheat.  1 ;  Passenger  Cases,  7 
How.  283.    It  has,  indeed,  often  been  argued, 
and  sometimes  intimated,  by  the  court,  that  so 
far  aa  Congress  has  not  legislated  on  the  sub- 
ject the  states  may  legislate  respecting  inter- 
state commerce.  Yet,  if  they  can,  why  may  they 
not  add  regulations  to  commerce  with  foreign 
nations  beyond  those  made  by  Congress,  if  not 
inconsistent   with    them,  for  the    power  over 
both  foreign  and  interstate  commerce  is  con- 
ferred  upon   the   Federal   legislature   by  the 
same  words.    And  certainly  it  has  never  yet 
been  decided  by  this  court  that  the  power  to 
regulate  interstate,   as  well  as  foreign  com- 
merce, is  not  exclusively  in  Congress.     Cases 
that  have  sustained  state  laws,  alleged  to  be 
regulations  of  commerce  among  the  states,  have 
been  such  as  related  to  bridges  or  dams  across 
jvtreams  \i^olly  within  a  state,  police  or  health 
Iawb,  or   subjects    of    a   kindred   nature,  not 
strictly  commercial  regulations.    The  subjects 
wtre   such  as,  in   Oilman  y.  Philadelphiaf  3 
Wall.  713,  18  L.  ed.  96,  it  was  said  "can  be  best 
regulated  by  rules  and  provisions  suggested  by 
the   varying  circumstances  of   different  locali- 
tiea,  and  limited  in  their  operation  to  such  lo- 
cal i  ties  respectively."     However  this  may  be, 
tfie  rule  has  been  asserted  with  great  clearness, 
that  whenever  the  subjects  over  which  a  power 
to  re^nlate  commerce  is  asserted  are  in  their 
ftSO*}   *nature  national,  or  admit  of  one  imi- 
iorm   system  or  plan  of  regulation,  they  may 
justly  be  said  to  be  of  such  a  nature  as  to  re- 
quire exclusive  legislation  by  Congress.  Cooley 
¥-  I*art  Wardens,  12  How.  299 ;  Oilman  v.  Phil- 
ad^iphi^it  supra;  Crandall  v.  The  State  of  Ne- 
vada^  B  Wall.  42,  18  L.  ed.  746.    Surely  trans- 
portation of  passengers  or  merchandise  through 
%  state,  or  from  one  state  to  another,  is  of  this 
salure.     It  is  of  national  importance  that  over 
;liat  subject  there  should  be  but  one  regulating 
jawcr,  for  if  one  state  can  directly  tax  persons 
»r  property  passing  througli  it,  or  tax  them  in- 
VxT^ctfy  by  levying  a  tax  upon  their  transpor- 
atlon*   every  other  may,  and  thus  commercial 
nteroourse  between  states  remote  from  each 
ither  may  be  destroyed.    Tlie  produce  of  west- 
if^   at»t€?8   may  thus   be   effectually  excluded 
rom  caatcm  markets,  for  though  it  might  bear 
he     imposition    of  a  single  ta^,  it   would   be 
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crushed  under  the  load  of  many.  It  was  tf 
|uard  against  the  possibility  of  such  commer- 
cial embarrassments,  no  doubt,  that  the  power 
of  r^^ating  commerce  among  other  states 
was  conferred  upon  the  Federal  government. 

In  Almy  v.  The  State  of  Oalifomia,  24  How. 
169, 16  L.  ed.  644,  it  was  held  by  this  court  that 
a  law  of  the  state  imposing  a  tax  upon  bills  of 
lading  for  gold  or  silver  transported  from  that 
state  to  any  port  or  place  without  the  state, 
was  substantially  a  tax  upon  the  transporta- 
tion itself  and  was,  therefore,  unconstitutional. 
True,  the  decision  was  rested  on  the  gpround 
that  it  was  a  tax  upon  exports,  and  subse- 
quently, in  Woodruff  v.  Parham,  8  Wall.  123, 
19  L.  ed.  382,  the  court  denied  the  correctness 
of  the  reasons  given  for  the  decision;  but  they 
said  at  the  same  time  the  case  was  well  decided 
for  another  reason,  viz, :  that  such  a  tax  was  a 
regulation  of  commerce;  a  tax  imposed  upon 
the  transportation  of  goods  from  one  state  to 
another,  over  the  high  seas,  in  conflict  with 
that  freedom  of  transit  of  goods  and  persons 
between  one  state  and  another,  which  is  within 
the  rule  laid  down  in  Crandall  v.  Nevada,  6 
Wall.  35,  18  L.  ed.  745,  and  with  the  authority 
of  Congress  to  regulate  commerce  among  the 
states. 

♦In  Crandall  y.  The  State  of  Nevada  [•281 
where  it  appeared  that  the  legislature  of  the 
state  had  enacted  that  there  should  "be  levied 
and  collected  a  capitation  tax  of  $1  upon  every 
person  leaving  the  state  by  any  railroad,  stage- 
coach, or  other  vehicle  engaged  or  employed  in 
the  business  of  transporting  passengers  for 
hire,"  and  required  the  proprietors,  owners  and 
corporations  so  engaged  to  make  monthly  re- 
ports of  the  number  of  persons  carried,  and  to 
pay  the  fsx,  it  was  ruled  that  though  required 
to  be  paid  by  the  carriers,  the  tax  was  a  tax 
upon  passengers,  for  the  privilege  of  being  car- 
ried out  of  the  state,  and  not  a  Six  on  the  busi- 
ness of  the  carriers.  For  that  reason  it  was 
held  that  the  law  imposing  it  was  invalid,  as 
in  conflict  with  the  Constitution  of  the  United 
States.  A  majority  of  the  court,  it  is  true, 
declined  to  rest  the  decision  upon  the  ground 
that  the  tax  was  a  regulation  of  interstate 
commerce,  and  therefore  beyond  the  power  of 
the  state  to  impose,  but  all  the  judges  agreed 
that  the  state  law  was  unconstitutional  and 
void.  The  Chief  Justice  and  Mr.  Justice  Clif- 
ford thought  the  judgment  should  have  been 
placed  exclusively  on  the  ground  that  the  act 
of  the  state  legislature  was  inconsistent  with 
the  power  conferred  upon  Congress  to  regulate 
commerce  among  the  several  states,  and  it  does 
not  appear  that  the  other  judges  held  that  it 
was  not  thus  inconsistent.  In  any  view  of  the 
case,  however,  it  decides  that  a  state  cannot 
tax  persons  for  passing  through  or  out  of  it. 
Interstate  transportation  of  passengers  is  be- 
yond the  reach  of  the  state  legislature.  And  if 
state  taxation  of  persons  passing  from  one  state 
to  another,  or  a  state  tax  upon  interstate  trans- 
portation of  passengers,  is  unconstitutional,  a 
fortiori,  if  possible,  is  a  state  tax  upon  the  car- 
riage of  merchandise  from  state  to  state,  in 
conflict  with  the  Federal  Constitution.  Mer- 
chandise is  the  subject  of  commerce.  Transpor- 
tation is  essential  to  commerce ;  and  every  bur- 
den laid  upon  it  is  pro  tanto  a  restriction. 
Whatever,  therefore,  may  be  the  true  doctrine 
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respecting  the  exdusivcness  of  the  power  vest- 
ed in  Congress  to  regulate  commerce  among  the 
states,  we  regard  it  as  established  that  no  state 
can  impose  a  tax  upon  freight  transported 
282*]  from  *8tate  to  state,  or  upon  the  trans- 
porter, because  of  such  transportation. 

But  while  holding  this,  we  recognize  fully 
the  power  of  each  s£te  to  tax  at  its  discretion 
its  own  internal  commerce,  and  the  franchises, 
property  or  business  of  its  own  corporations, 
so  that  interstate  intercourse,  trade  or  com- 
merce, be  not  embarrassed  or  restricted.  That 
must  remain  free. 

The  conclusion  of  the  whole  is  that,  in  our 
opinion,  the  act  of  the  legislature  in  Pennsyl- 
vania of  Aug.  25,  1864,  so  far  as  it  applies  to 
articles  carried  through  the  state,  or  articles 
taken  up  in  the  state  and  carried  out  of  it,  or 
articles  taken  up  without  the  state  and  brought 
into  it,  is  unconstitutional  and  void. 

The  judgment  of  the  Supreme  Court  is, 
therefore,  reversed,  and  the  record  is  remitted 
for  further  proceedings  in  accordance  toith  this 
opinion. 

Mr.  Justice  Swajme,  dissenting: 
I. dissent  from  the  opinion  just  read.  In  my 
judgment,  the  tax  is  imposed  upon  the  business 
of  those  required  to  pay  it.  The  tonnage  is 
only  the  mode  of  ascertaining  the  extent  of  the 
business.  That  no  discrimination  is  made  be- 
tween freight  carried  wholly  within  the  state, 
and  that  brought  into  or  carried  through  or 
out  of  it,  sets  this,  as  I  think,  in  a  clear  light, 
and  is  conclusive  on  the  subject. 

I  am  authorized  to  say  that  Mr.  Justice 
Davis  unites  with  me  in  this  dissent. 


ERIE  RAILWAY  COMPANY,  Plff,  in  Err,, 

STATE  OF  PENNSYLVANIA. 
(See  8.  C.  15  Wall.  282.  283,  note.) 

Interstate  transportation  of  freight  not  suh- 
feet  to  state  tawoition — not  a  toll — un- 
constitutionality of  state  act  imposing 
tax  upo'.i  portion  of  road  rjoithin  state. 

The  decision  in  this  case  follows  that  ren- 
dered in  the  preceding  case  of  Philadelphia  & 
Reading  R.  Co.  v.  Commonwealth  of  Pennsyl- 
vania. 

[No.  30.] 
Argued  Feb.  10,  1875.     Decided  Mar.  S,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Com- 
monwealth of  Pennsylvania. 

The  history  and  facts  of  this  case  are  sub- 
stantially identical  with  those  in  the  case  of 
TJ^e  Philadelphia  d  Reading  Railroad  Com- 
pany, next  preceding,  p.  146. 

Messrs.  J.  W.  Siminton,  W.  W.  MoFar- 
land  and  H.  L.  Burnett,  for  plaintiff  in  error. 

Messrs.  Levois  Wain  Smith,  T.  Carroll  Brew- 
ster and  WayiLe  MoVeagh,  for  defendant  in 
error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 
The  question  presented  in  this  case  is  the 

Note, — Validity  of  state  taof  upon  receipts  from 
eommerce  across  state  lines — see  note,  60  L.  R. 
A.  671. 
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same  which  we  have  considered  and  answered 
in  the  case  of  the  R.  Co.  v.  Pa.  No.  22,  de- 
cided at  this  term  [ante,  146].  The  plaintiff 
in  error  is  a  New  York  corporation,  which  by 
acts  *of  the  Pennsylvania  legisla4>ure  [*283 
Feb.  16,  1841,  and  March  26,  1846,  was  author- 
ized to  construct  its  road  through  a  portion  of 
that  state,  paying  for  the  privilege  annua  ily 
the  sum  of  $10,000,  and  subjected  to  taxation 
on  so  much  of  its  stock  as  equals  the  cost  of 
construction  of  that  part  of  its  road  situate  in 
Pennsylvania,  in  the  same  manner  and  at  the 
same  rate  as  other  similar  property  was  or 
might  be  subject. 

Under  the  act  of  assembly  of  the  state,  of 
Aug.  25,  1864,  a  tax  was  levied  upon  freight 
carried  upon  that  portion  of  the  road  situate  in 
Pennsylvania,  either  taken  up  in  the  state,  and 
carried  out,  or  received  bv  the  company  in  an- 
other state,  for  the  sole  purpose  of  bein^ 
brought  within  it  and  actually  so  brought. 
The  single  question  now  is,  whether  that  act, 
so  far  as  it  taxed  such  freight,  is  constitu- 
tional. For  the  reasons  which  we  have  given  in 
the  case  first  above  referred  to,  we  hold  that  it 
is  not;  and  consequently  the  judgment  of  the 
supreme  court  of  the  state,  affirming  the  valid- 
ity of  the  act,  must  be  reversed. 

The  judgment  is  reversed,  and  the  record  is 
remitted  for  further  proceedings,  in  conformity 
with  this  opinion. 


PHILADELPHIA    AND    READING    RAIL- 
ROAD COMPANY,  Pllf.  in  Err., 

V. 

COMMONWEALTH  OF  PENNSYLVANIA. 

(See  S.  C.  "State  Tarn  on  Railway  Gross  Receipts'* 
15  Wall.  .284-290.) 

Tax  upon  gross  receipts  of  a  railroad,  oonstitu* 

tional. 

A  tax  levied  upon  the  gross  receipts  of  a  rail- 
road companv  is  not  in  conflict  with  the  Constitu- 
tion of  the  united  States. 

iSuch  a  tax  is  not  a  lax  upon  interstate  trans- 
portation ;  nor  invalid  as  laying  an  Impost  or  duty 
on  imports  or  exports. 

A  state  act  imposing  such  a  tax  is  not  in  conflict 
with  the  power  of  Congress  to  regulate  commerce 
among  the  states. 

[No.  21.] 
Argued  Feb.  6, 187S.    Decided  Mar.  S,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Com- 
monwealth of  Pennsylvania. 
The  auditor  general  and  state  treasurer  of 
Pennsylvania,  having,  in  their  settlement  of 
the  account  of  the  plaintiff  in  error,  charged  it 
with  a  certain  tax  upon  the  gross  receipts  of 
the  company,  the  company  took  an  appeal  to 
the  court  of  common  pleas  of  Dauphin  county, 
by  which  judgment  was  given  in  favor  of  the 
company.  The  commonwealth  then  took  an 
appeal  therefrom  to  the  supreme  court  of  tho 
state,  by  which  the  said  judgment  was  re- 
versed. Whereupon  the  company  sued  out 
this  writ  of  error. 

NOTW. — Power   of   Congress   to   taw  commerce: 
state  licenses;  power  of  state  to  taa  commerce- 
see  note  to  Gibbons   v.  Ogden,  6  L.  ed.  U.  S.  2.' 
and  note  to  Brown  i,  Maryland,  6  L.  ed.  U.   S 
678. 
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Hessrs.  Sam,  Hood,  James  E.  Oowen  and 
B.  A.  Lanberton,  for  plaintiff  in  error: 

First  Point.  There  is  no  difference,  in  prin- 
ciple, between  a  transportation  tax  regulated 
by  reference  to  the  articles  transported,  and  a 
traiuportation  tax  levied  in  the  shape  of  a  per- 
centAgi  of  the  money  received  for  transporta- 
tion. 

It  would  seem  quite  imreasonahle  to  say  that 
8  tax  of  two  cents  per  ton  on  the  transporta- 
tion of  coal  is  unconstitutional,  and  yet  that  a 
tax  of  one  per  cent  on  every  $2  (or  two  cents) 
paid  for  the  transportation  of  coal  would  he 
constitutional.  If  state  taxation  of  interstate 
commerce  is  forbidden,  a  tax  on  the  transporta- 
tion of  a  ton  of  freight  from  one  state  to  anoth- 
er must  be  equally  illegal,  whether  the  sum  to  be 
paid  18  specially  mentioned,  or  is  left  to  be  as- 
oertained  by  a  simple  aritlimetical  calculation. 
Second  Point.  That  a  tax  upon  the  ^^ss  re- 
ceipts of  a  transportation  company  is  neces- 
sarily a  tax  upon  transportation. 

In  Bk.  of  Com.  v.  Com*rs  of  Tax€9,  2  Black, 
m,  17  L.  ed.  451,  it  was  held  that  United 
States  securities  held  by  a  bank  in  New  York, 
as  a  part  of  its  capital,  could  not  be  constitu- 
tionallv  taxed  under  a  law  of  that  state,  which 
took  tne  actual  value  of  the  entire  capital 
stock  as  the  basis  of  taxation,  although  it  was 
strongly  urged  that  the  United  States  securi- 
ties were  not  specifically  and  eo  nomine  taxed; 
that  no  discrimination  was  made  between  them 
and  other  property;  and  that  in  fact  the  tax 
was  upon  tne  aggregate  value  of  the  property 
of  the  bank,  irrespective  of  the  character  of  the 
component  parts  of  that  property;  but  this 
eoort  unanimously  refused  to  admit  thai  the 
law  of  New  York  did  not  tax  United  States 
loans,  because  th6  tax  was  imposed  indiscrim- 
inately upou  all  the  property  of  the  bank. 

So  a  tax  upon  the  gross  receipts  of  a  com- 
pany is,  necessarily,  a  tax  upon  its  receipts 
from  transportation,  or  any  other  source;  but, 
when  the  company  is  a  transportation  company, 
and  the  tax  is  chargeable  upon  the  gross  re- 
eeipta  of  transportation  companies  only,  it  is 
plam  that  the  tax  was  practically  intended  to 
be  a  tax  upon  gross  receipts  from  transporta- 
tion, and  on  nothing  else.  The  gross  receipts 
of  a  transportation  company  must,  in  nearly 
every  case,  be  receipts  from  transportation 
alone. 

The  Bank  Tarn  Case,  2  Wall.  200,  17  L.  ed. 
703,  was  but  an  affirmance  of  the  principle  on 
which  the  case  in  2  Black,  supra,  was  ruled. 
It  was  there  held  that  a  tax  on  a  valuation 
equal  to  the  amount  of  the  capital  stock  of  a 
bank,  paid  in  or  secured  to  be  paid  in,  was  really 
and  substantially  a  tax  upon  that  portion  of 
the  capital  stock  which  consisted  of  the  loans 
of  the  United  States,  notwithstandine  it  was 
strenuously  urged  that  the  tax  was  the  same, 
in  substance,  as  a  tax  of  a  specific  sum  upon 
the  franchises  and  privileges  of  the  bank,  irre- 
spective of  the  character  of  its  investments ;  or, 
to  use  the  language  of  Chief  Justice  Denio,  in 
Utica  y.  Churchill,  33  N.  Y.  240,  a  tax  "like 
thstt  annexed  to  the  franchise  as  a  royalty  for 
tbe  grant,"  and,  notwithstanding  the  form  of 
thm  tax,  appears  to  have  been  specially  devised 
to  ehriate  tne  objection  sustained  in  the  case  of 
Bk.  of  Com,  ▼.  Comr*8,  supra. 

There  is  nothing  in  the  case  of  The  Boo,  for 
U  Waix. 


Savings  ▼.  Qnte,  6  Wall,  594,  18  L.  ed.  897,  to  in- 
dicate that  the  majority  of  the  court  by  which 
it  was  decided,  intended  to  question  the  au- 
thority of  the  cases  in  2  Black  and  2  Wallace; 
although  no  less  than  three  of  the  judges  dis- 
sented from  their  conclusion.  It  was  there 
held  that  a  statute  of  a  state  requiring  savings 
societies,  authorized  to  receive  deposits,  but 
without  authority  to  issue  bills  and  having  no 
capital  stock  or  stockholders,  to  pay  annually 
into  the  state  treasury  a  sum  equal  to  three- 
fourths  of  one  per  cent  on  the  total  amount  of 
their  deposits  on  a  given  day  imposes  a  fran- 
chise tax,  not  a  tax  on  property. 

The  succeeding  case  of  Prov.  Inst.  y.  Mass. 
0  Wall.  611,  18  L.  ed.  007,  is  to  the  same  ef- 
fect, and  is  marked  by  the  same  dissent  of  three 
members  of  the  court. 

But,  conceding  to  the  fullest  extent  the  au- 
thority of  these  cases,  they  do  not  tend  to  prove 
that  a  tax  on  the  ^oss  receipts  of  the  trans* 
portation  company  is  not  a  tax  upon  transpor- 
tation; nor  that  a  tax  upon  interstate  trans- 
portation is  not  a  tax  upon  and  a  regulation 
of  interstate  commerce. 

That  the  tax  upon  the  gross  receipts  of  the 
railroad,  canal  and  transportation  companies, 
imposed  by  the  Pennsylvania  statute,  was  in- 
tended to  be  a  tax  upon  their  francliises,  can 
hardly  be  asserted  in  face  of  the  fact  that  all 
other  incorporated  companies  are  taxed  upon 
their  net  earnings  or  income.  The  value  of  the 
franchise  depends  upon  the  profit  derived  from 
it;  and  the  gross  receipts  of  the  railroad  or 
canal  company  are  not  tne  measure  of  the  prof- 
it made;  but,  in  truth,  the  question  is  not 
whether  a  tax  which  is  alleged  to  operate  as  a 
regulation  of  commerce  between  the  states  or 
with  foreign  nations,  is  or  is  not  a  tax  upon 
persons,  property,  trades  or  occupations;  but 
whether  it  does  really  operate  as  a  regulation 
of  such  commerce,  since  it  is  practically  impos- 
sible for  any  state  to  collect  a  tax  except  from 
persons  or  property  within  her  territorj^. 

It  was  contended  that  the  tax  upon  import- 
ers in  BrotPfi  v.  Md,  12  Wheat.  410,  was  not  a 
tax  upon  imports,  but  upon  a  business  or  oc- 
cupation carried  on  in  Md.;  that  the  tax  on 
bills  of  lading  in  Almy  v.  Cal.  24  How.  100,  16 
L.  ed.  644,  was  a  stamp  tax  and  not  a  duty  on 
exports ;  and  it  might  nave  been,  and  probably 
was  urged  in  Bays  v.  Steamship  Co,  17  How. 
506,  15  L.  ed.  254,  that  California  had  an  un- 
doubted right  to  tax  ships  as  well  as  all  other 
property  within  its  territory.  In  Crandall  v. 
Nevada,  6  Wall.  36,  18  L.  ed.  745,  the  tax 
chargeable  against  the  carriers  of  passengers 
leaving  the  state  was  defended  as  a  tax  upon 
the  business  of  carriers  witnin  the  state. 

When  the  court  decided,  in  The  Savings  8oc. 
V.  Coite,  supra,  end  in  The  Prov.  Inst.  v. 
Mass.  supra,  that  the  taxes  there  in  question 
were  charged  upon  the  basis  of  the  corporation 
and  not  upon  their  property,  the  unexpressed 
premise  of  the  argument  no  doubt  was,  that 
such  taxes  did  not  practically  interfere  with 
the  power  of  the  United  States  to  borrow  mon- 
ey— ^just  as  in  Nathan  v.  La.  8  How.  73,  a  state 
tax  on  exchange  and  money  brokers  was  held 
not  to  interfere  with  the  power  of  Congress  to 
regulate  commerce.  "Under  the  law,"  said  lifo. 
Justice  Mcl^ean  in  the  last-mentioned  case, 
"every  person  is  free  to  buy  or  sell  bills  of  ex- 
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change  as  may  be  necessary  in  his  business 
transactions,  but  he  is  required  to  pay  the  tax 
if  he  encages  in  the  business  of  a  money  or  ex- 
change broker.**  But  can  it  be  said  that  the 
power  of  Congress  to  regulate  commerce  be- 
tween the  sta&s,  and  its  actual  regulation  of 
it  by  leaving  it  free  and  unrestricted  are  not 
interfered  with  by  a  state  regulation,  which  ex- 
acts a  certain  sum  for  every  passenger  and 
every  bale  of  goods  that  cross  its  boundary  ?  Or 
can  it  be  reasonably  said  that  every  person  is 
free  to  pass  or  repass,  or  to  send  his  goods  with- 
out being  taxed,  provided  he  does  not  use  the 
railroads  or  canals  of  the  state? 

But  as  this  question  of  state  taxation  of  in- 
terstate commerce  is  fully  presented  in  several 
other  cases  now  pending  before  the  court,  it  is 
unnecessary  to  enlarge  upon  it  in  this  brief. 

Messrs,  Lewis  Wain  Smith,  F.  Carroll 
Brewster  and  Wayne  McVeagh,  for  defendant 
in  error: 

Every  argument  in  favor  of  the  constitution- 
ality of  the  tax  on  tonnage  (already  argued  be- 
fote  the  court)  applies  with  equal  force  to  the 
present  case.  As  the  defendant  has  fully  stated 
its 'points  in  the  brief  filed  in  that  case,  we 
will  not  burden  the  attention  of  the  court  by 
rieiteration.  We  would,  therefore,  respectfully 
call  the  attention  of  the  court  to  the  reasons 
there  given  in  favor  of  the  constitutionality  of 
the  tax. 

There  are,  however,  some  other  points  in- 
volved in  the  present  case,  which  are  even 
stfonger  in  their  force  as  to  the  constitutional- 
ity of  the  act  of  Feb.  23, 1866,  than  those  which 
apply  to  the  act  of  Aug.  25,  1S64.  The  plain- 
tiff concedes  that  if  the  latter  act  is  constitu- 
tional, then  the  former  one  is  so  also.  In  the 
Tonnage  Tax  Case,  ante,  146,  it  contended  that 
because  the  tax  was  levied  on  the  corporation 
according  to  each  ton  carried,  and  it  was  thus 
enabled  to  know  how  much  to  add  to  the  price 
of  transportation  of  each  ton,  in  order  to  Keep 
up  the  profits,  therefore  the  tax  was  a  regula- 
tion of  commerce  and  void.  But  in  the  present 
case  it  goes  a  step  further.  The  tax  on  gross 
receipts  is  levied  on  the  corporation,  to  be  paid 
out  of  the  money  derived  from  all  transporta- 
tion. It  now  says  that,  because  the  money  was 
received  for  foreign  traffic,  therefore  that  mon- 
ey cannot  be  considered  the  property  of  the  cor- 
poration for  the  purposes  of  taxation.  Some 
mystical  property  attached  to  the  money  de- 
rived from  interstate  traffic,  which  exempts  it 
from  all  liabilities  to  which  other  moneys  are 
subjected.  This  doctrine  is  a  novel  one,  and 
the  research  of  counsel  fails  to  discover  a  single 
case  in  all  the  decisions  of  either  Federal  or 
state  judiciary,  which  has  gone  to  the  length 
now  claimed.  There  is  not  an  authority  cited 
in  support  of  so  alarming  a  proposition.  For  if 
the  gross  receipts  of  the  company  cannot  be 
taxed  because  they  are  derived  originally  from 
interstate  traffic,  then  the  income  cannot  be 
taxed,  nor  the  dividends,  nor  the  assets ;  for  the 
same  line  of  argument  will  exempt  the  one  that 
exempts  the  other. 

In  order,  however,  to  reply  to  the  argument 
of  the  plaintifi^  as  briefly  as  possible,  the  de- 
fendant contends :  first.  That  the  tax  of  three 
fourths  of  one  per  cent  on  all  the  gross  receipts 
of  a  transportation  company  is  not  a  tax  on 
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property,  but  on  the  franchises  of  the  corpora- 
tion. 

This  same  point  came  before  this  court  in 
the  case  of  The  Savings  8oc.  v.  CoHe,  6  Wall. 
r*94,  18  L.  ed.  897,  and  in  Prov.  Inst.  v.  Mass, 
6  Wall.  611,  18  L.  ed.  907.  The  identity  be- 
tween the  taxes,  so  far  as  their  eflfect  on  the 
corporations  were  concerned,  will  be  noticed  at 
once.  We  have  quoted  so  fully  from  those 
cases  on  pp.  35,  36,  37  of  the  Tonnage  Taof 
Case,  that  we  would  respectfully  refer  to  them 
as  citing  the  points  in  the  defendant's  favor. 
The  tax  being,  therefore,  on  the  franchises  of 
the  corporation,  and  not  on  the  property,  it  is 
clearly  not  included  in  the  prohibitive  regula- 
tion of  commerce^  even  according  to  the  claims 
of  the  plaintiffs  m  error. 

But  the  defendant  contends:  second.  That, 
even  if  the  tax  on  gross  receipts  be  considered 
as  a  tax  on  property,  it  is  still  entirely  within 
the  power  of  the  state  to  so  tax. 

In  the  case  of  Woodruff  v.  ParharHf  8  Wall. 
123,  19  L.  ed.  382,  this  position  was  sustained. 
In  that  case  the  state  levied  a  tax  on  the. 
gross  sales  of  an  auctioneer.  He  claimed 
that  these  sales,  which  were  of  goods  in  un- 
broken packages  from  other  states,  were  ex- 
empt. The  court  decided  they  were  taxable. 
Our  citations  on  pp.  40-44,  of  the  common- 
wealth's paper  book  in  the  Tonnage  Tax  Case, 
give  their  portion  of  the  opinion  relied  upon 
the  same  enect  as  Hinson  v.  Lott,  8  Wall.  148^ 
19  L.  ed.  387. 

These  cases  establish  this,  as  far  as  the  adju- 
dication can  establish  anything,  that  the  states 
have  a  right  to  tax  the  gross  receipts  of  the  cit- 
izen transacting  business,  be  the  receipts  de- 
rived from  whatsoever  source,  and  that  such  a 
tax  is  not  unconstitutional ;  provided  that  tho 
tax  does  not  institute  any  discrimination 
against  non-residents.  The  ridings  in  the  cases 
cited  entirely  cover  this  case. 

The  only  case  even  having  a  tendency  to  aua- 
tain  the  plaintiff's  claim,  is  that  of  Broum  v. 
Md.  12  Wheat.  419.  But  even  that  case  will 
not  help  it.  The  tax  there  was  levied  on  the 
unbroken  packages  of  imported  goods,  and  it- 
self concedes  that  there  can  be  no  exemption 
after  commingling  with  the  other  property  of 
the  citizen.  As  was  said  by  Mr.  Justice  Clif- 
ford in  Waring  v.  Mayor,  8  Wall.  122,  19  L.  ed. 
346,  when  explaining  the  decision  in  Brown  v. 
Md.:  "But  the  court  admitted  that  whenever 
the  importer  had  so  acted  upon  the  thing  im- 
ported, that  it  became  incorporated  and  mixed 
with  the  mass  of  property  in  the  country,  it 
must  be  considered  as  having  lost  its  distinctive 
character  as  an  import,  and  as  having  become 
subject  to  the  taxing  power  of  the  state."  Now, 
in  the  present  case,  by  the  end  of  every  six 
months,  when  the  tax  is  due  and  payable,  the 
gross  receipts  have  been  expended  in  repairs, 
bridges,  etc.,  or  declared  in  dividends.  They 
have  commingled  with  the  mass  of  property 
and  have  lost  any  distinctive  features,  even  if 
they  had  ever  possessed  any.  For,  practically, 
the  tax  on  gross  receipts  is  a  tax  upon  the  cor- 
poration, payable  out  of  the  net  earnings.  For 
the  gross  receipts  are  devoted  to  either  expenses 
as  improvements  or  running  expenses,  etc.,  and 
the  balance  retained  as  net  earnings ;  and  out 
of  this  balance  the  tax  must  be  taken.  The 
meaning  of  the  decision  in  Brown  v.  Md.  is  also 
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laid  down  with  great  plainness  in  Hinson  v. 
Lottf  supra.  The  court  said:  "But  if  this  he 
otherwise,  and  we  could  hold  that  as  to  such  ar- 
ticles, the  rule  laid  down  in  Brotcn  v.  Md.  con- 
cerning foreign  imports  applied,  it  would  pre- 
vent but  little  of  the  evil  we  have  described ;  for 
under  the  decision  in  that  case,  it  is  only  when 
the  goods  80  imported  were  held  in  the  original 
unbroken  condition  in  which  they  came  into  the 
state,  and  in  the  hands  of  the  first  importer, 
that  they  could  be  protected  from  state  taxa- 
tion. As  soon  as  they  passed  out  of  his  hands 
into  use  or  were  offered  for  sale  among  the  com- 
munity at  large  they  would  be  liable  to  a  tax 
which  might  render  their  use  or  sale  impossi- 
ble." So  that  Brown  v.  Md,  will  not  meet  the 
necessities  of  this  case. 

The  plaintiff  in  error  says:     "That  the  tax 
upon  the  gross  receipts  of  the  railroad,  canal 
and  transportation  companies,  imposed  by  the 
Pransylvania  statute,  was  intended  to  be  a  tax 
upon  their  franchises,  can  hardly  be  asserted  in 
the  face  of  the  fact  that  all  other  incorporated 
companies  are  taxed  upon  their  net  earnings  or 
income.    The    value    of    a    franchise    depends 
npon  the  profit  derived  from  it;  and  the  gross 
receipts  of  a  railroad  or  canal  company  are 
not  the  measure  of  profit  made."    The  greater 
portion  of  the  revenues  of  Pa.  is  derived  from 
the  taxes  levied  on  the  corporations.  Tliere  are 
various  forms  of  these  taxes.    In  some  cases 
they  are  levied  on  the  capital  stock,  in  others 
on  net  earnings  or  income,  in  others,  gross  re- 
ceipts ;  and  yet  again,  some  are  charged  on  ton- 
nage.   The  commonwealth  adapts  the  form  of 
the  tax  to  the  particular  kind  of  corporation, 
io  that  its  collection  can  be  facilitatea.     Prac- 
tically, there  is  an  equitable  distribution  of  the 
burdens  among  all  classes;  but  were  it  not  so, 
there  is  nothing  in  the  Constitution  of  the  state 
which  reauires  equality  of  taxatiop.     Experi- 
ence has  shown  that  it  is  better  to  charge  a  min- 
ing company  three  per  cent  on  net  earnings, 
and  to  charge  a  railroad  company  three  fourths 
of  one  per  cent  on  gross  receipts.  It  does  so,  be- 
cause it  ia  expedient;  but  the  fact  that  gross 
receipts  are  taxed  in  one  case  and  net  earnings 
in  another  does  not  show  that  in  one  case  it  is 
a  tax  on  franchises  and  in  the  other  a  tax  on 
property.  The  reason  why  it  selected  the  gross 
receipts  as  a  basis  of  taxation  of  a  railroad 
company,  if  we  may  he  permitted  to  suggest  a 
reason  for  legislative  action,  was,  doubtless,  be- 
cause it  found  that  a  large  number  of  railroads 
were  expending  their  receipts  in  improvements, 
And  charging  these  as  expenses.     The  cost  of 
every  improvement  was  deducted  from  the  net 
earnings,  and  while  thus  enriching  themselves 
they  were  avoiding  taxation;  the  state,  there- 
fore, takes  a  low  percentage  on  the  gross  re- 
ceipts, and  taxes  the  same,  whether  they  are 
expended  in  improvements  or  declared  as  a  div- 
idend.    8ach  a  course  is  both  just  to  the  cor- 
poration and  politic  on  the  part  of  the  state. 

The  defendiant  contends  that  even  if  the 
eoart  should  be  of  the  opinion  that  the  "ton- 
nage tax"  was  unconstitutional,  yet  such  a  de- 
rision will  not  carry  with  it  a  like  decision  of 
the  gross  receipt  tax,  the  one  being  entirely  dis- 
tinct from  the  other,  and  the  latter  even 
stronger  in  favor  of  the  commonwealth  than 
the  former, 
15  \V. 


Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

By  an  act  of  the  legislature  of  Pennsylvania, 
passed  on  the  23d  day  of  February,  1866,  enti- 
tled "An  Act  to  Amend  the  Revenue  Laws  of 
the  Commonwealth,'*  a  tax  was  imposed  upon 
the  gross  receipts  of  certain  companies.  The 
2d  section  is  as  follows:  "In  addition  to  the 
taxes  now  provided  by  law,  every  railroad, 
canal  and  transportation  company  incorporated 
under  the  laws  of  this  commonwealth,  and  not 
liable  to  the  tax  unon  income  under  existing 
laws,  shall  pay  to  tiie  commonwealth  a  tax  of 
three  fourths  of  one  per  centum  upon  the  gross 
receipts  of  said  company.  The  said  tax  shall 
be  paid  semi-annually,  upon  the  first  days  of 
July  and  January,  commencing  on  the  first  day 
of  July,  1866 ;  and  for  the  purpose  of  ascertain- 
ing the  amount  of  th£  same,  it  shall  be  the  duty 
of  the  treasurer,  or  other  proper  officer  of  said 
company,  to  transmit  to  the  auditor  general  a 
statement  under  oath  or  affirmation,  of  the 
amount  of  gross  receipts  of  said  company  dur- 
ing the  preceding  six  months;  and  if  such  com- 
pany shall  refuse  or  fail  for  a  period  of  thirty 
days  after  such  tax  become  due,  to  make  such 
return  or  to  pay  the  same,  the  amount 
thereof,  with  an  addition  of  ten  per  centum 
*  thereto,  shall  be  collected  for  the  use  of  [*286 
the  commonwealth,  as  other  taxes  are  recover- 
able by  law,  from  said  company." 

Under  this  act  a  tax  was  levied  upon  the 
plaintiffs  in  error  of  three  quarters  of  one  per 
cent  upon  the  gross  receipts  of  the  company, 
during  the  six  months  ending  December  31, 
1867,  and  the  question  is,  whether  this  act  is 
in  conflict  with  the  3d  clause  of  the  8th  section, 
article  1st  of  the  Constitution  of  the  United 
States,  which  confers  upon  Congress  power  to 
"regulate  commerce  witn  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian 
tribes;"  or  whether  it  is  in  conflict  with  the  2d 
clause  of  the  10th  section  of  the  same  article, 
which  prohibits  the  F*ates,  "without  the  con- 
sent of  Congress,  froui  laying  any  imposts  or 
duties  on  imports  or  e.'fports,  except  what  may 
be  absolutely  necessary  for  executing  their  in- 
spection laws."  It  was  claimed  in  the  state 
courts  that  the  act  is  unconstitutional  so  far 
as  it  taxes  that  portion  of  the  gross  receipts  of 
companies  which  are  derived  from  transporta- 
tion from  the  state  to  another  state,  or  into  the 
state  from  another,  and  the  supreme  court  of 
the  state  having  decided  adversely  to  the  claim, 
the  case  has  been  brought  here  for  review. 

We  have  recently  decided  in  another  case  be- 
tween these  parties,  that  freight  transported 
from  state  to  state  is  not  subject  to  state  tax- 
ation, because  thus  transported.  Such  a  burden 
we  regard  as  an  invasion  of  the  domain  of  Fed- 
eral power,  a  regulation  of  interstate  commerce, 
whicli  Congress  only  can  make.  If,  then,  a  tax 
upon  the  gross  receipts  of  a  railroad,  or  a  canal 
company,  derived  in  part  from  the  carriage  of 
goods  from  one  state  to  another  is  to  be  re- 
garded as  a  tax  upon  interstate  transportation, 
*the  question  before  us  is  already  de-  [*203 
cided.  The  answer  which  must  be  given  to  it 
depends  upon  the  prior  question,  whether  a 
tax  upon  gross  receipts  of  a  transportation 
company  is  a  tax  upon  commerce,  so  far  as 
'  that  commerce  consists  in  moving  goods  or  pas- 
sengers across  state  lines.    No  doubt  every  tax 
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upon  personal  property  or  upon  occupations, 
business  or  franchises,  afTects  more  or  less  the 
subjects  and  the  operations  of  commerce.  Yet 
it  is  not  everything  that  aiTects  commerce  that 
amounts  to  a  regulation  of  it,  within  the  mean- 
ing of  the  Constitution.  We  think  it  may 
safely  be  asserted  that  the  states  have  author- 
ity to  tax  the  estate,  real  and  personal,  of  all 
their  corporations,  including  carrying  compa- 
nies, precisely  as  they  may  tax  similar  prop- 
erty when  belonging  to  natural  persons,  and  to 
the  same  extent.  We  think  also  that  such  tax- 
ation may  be  laid  upon  a  valuation,  or  may  be 
an  excise;  and  that,  in  exacting  an  excise  tax 
from  their  corporations,  the  states  are  not 
obliged  to  impose  a  fixed  sum  upon  the  fran- 
chises or  upon  the  value  of  them,  out  they  may 
demand  a  graduated  contribution  proportioned 
either  to  the  value  of  the  privileges  granted,  or 
to  the  extent  of  their  exercise,  or  to  the  results 
of  such  exercise.  No  mode  of  effecting  this  and 
no  forms  of  expression  which  have  not  meaning 
beyond  this  can  be  regarded  as  violating  the 
Constitution.  A  power  to  tax  to  this  extent 
may  be  essential  to  the  healthy  existence  of 
the  state  governments,  and  the  Federal  Consti- 
tution ought  not  to  be  so  construed  as  to  im- 
pair, much  less  destroy,  anything  that  is  neces- 
sary to  their  efficient  existence.  But,  on  the 
other  hand,  the  rightful  powers  of  the  national 
government  must  be  defended  against  invasion 
from  any  quarter,  and  if  it  be,  as  we  have  seen, 
that  a  tax  on  goods  and  commodities  transport- 
ed into  a  state,  or  out  of  it,  or  a  tax  upon  the 
owner  of  such  goods  for  the  right  thus  to  trans- 
port them,  is  a  regulation  of  interstate  com- 
merce, such  as  is  exclusively  within  the  prov- 
ince of  Congress,  it  is,  as  we  have  shown  in  the 
former  case,  inhibited  by  the  Constitution. 

Is,  then,  the  tax,  imposed  by  the  act  of  Feb- 
294»]  ruary  23,  1866,  'a  tax  upon  freight 
transported  into  or  out  of  the  state,  or  upon 
the  owner  of  freight,  for  the  right  of  thus 
transporting  it?  Certainly  it  is  not  directly. 
Very  manifestly  it  is  a  tax  upon  the  railroad 
company,  measured  in  amount  by  the  extent  of 
its  business,  or  the  degree  to  which  its  fran- 
chise is  exercised.  That  its  ultimate  effect  may 
be  to  increase  the  cost  of  transportation  must 
be  admitted.  So  it  must  be  admitted  that  a  tax 
upon  any  article  of  personal  property  that 
may  become  a  subject  of  commerce,  or  upon 
any  instrument  of  commerce,  affects  commerce 
itself.  If  the  tax  be  upon  the  instrument,  such 
as  a  stage  coach,  a  railroad  car,  or  a  canal,  or 
steamboat,  its  tendency  is  to  increase  the  cost 
of  transportation.  Still  it  is  not  a  tax  upon 
transportation,  or  upon  commerce,  and  it  nas 
never  been  seriously  doubted  that  such  a  tax 
may  be  laid.  A  tax  upon  landlords  as  such  af- 
fects rents,  and  generally  increases  them,  but 
it  would  be  a  misnomer  to  call  it  a  tax  upon 
tenants.  A  tax  upon  the  occupation  of  a  physi- 
cian or  an  attorney,  measured  by  the  income  of 
his  profession,  or  upon  a  banker,  graduated  ac- 
cording to  the  amount  of  his  discounts  or  de- 
posits, will  hardly  be  claimed  to  be  a  tax  on  his 
patients,  clients,  or  customers,  though  the  bur- 
den ultimately  falls  upon  them.  It  is  not  their 
money  which  is  taken  by  the  government.  The 
law  exacts  nothing  from  them.  But  when,  as 
in  the  other  case  between  these  parties,  a  com- 
panv  is  made  an  instrument  by  the  laws  to  col- 
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lect  the  tax  from  transporters,  when  the  stat- 
ute plainly  contemplates  that  the  contribution 
is  to  come  from  them,  it  may  properly  be  said 
they  are  the  persons  charged.    Such  is  not  this 
case.    The  tax  is  laid  upon  the  gross  receipts  of 
the  company;  laid  upon  a  fund  which  has  be- 
come the  property  of  the  company,  mingled 
with  its  other  property,  and  possibly  expended 
in  improvements  or  put  out  at  interest.    The 
statute  does  not  look  beyond  the  corporation  to 
those  who  may  have  contributed  to  its  treas- 
ury.   The  tax  is  not  levied  and,  indeed,  such  a 
tax  cannot  be,  until  the  expiration  of  each  half 
year,  and  until  the  money  received  for  freights, 
and  from  other  sources  of  income,  has  actually 
come  into  the  company's  *hands.   Then  [*205 
it  has  lost  its  distinctive  character  as  freight 
earned,  by  having  become  incorporated  into  the 
l^eneral  mass  of  the  company's  property.  While 
it  must  be  conceded  that  a  tax  upon  interstate 
transportation  is  invalid,  there  seems  to  be  no 
stronger  reason  for  denying  the  power  of  the 
state  to  tax  the  fruits  of  such  transportation 
after  they  have  become  intermingled  with  the 
general  property  of  the  carrier,  than  there  is 
for  denying  her  power  to  tax  goods  which  have 
been  imported,  after  their  original  packages 
have  been  broken,  and  after  they  have  been 
mixed  with  the  mass  of  personal  property  in 
the  coimtry.    That  such  a  tax  is  not  imwar- 
ranted  is  plain.    Thus,  in  Brown  v.  Maryland, 
12  Wheat.  419-441,  where  it  was  ruled  that  a 
state  tax  cannot  be  levied,  by  the  requisition  of 
a  license,  upon  importers  of  foreign  goods  by 
the  bale  or  package,  or  upon  other  persons  sell- 
ing the  same  by  bale  or  package.  Chief  Justice 
Marshall,  considering  the  dividing  line  between 
the  prohibition  upon  the  states  against  taxing 
imports  and  their  general  power  to  tax  persons 
and  property  within  their  limits ,  said  that 
"when   tne   importer  has   so  acted  upon  the 
thing  imported  that  it  has  become  incorpo- 
rated and  mixed  up  with  the  mass  of  property 
in  the  country,  it  has,  perhaps,  lost  its  distinct- 
ive character  as  an  import,  and  has  become 
subject  to  the  taxing  power  of  the  state."  This 
distinction  in  the  liabilities  of  property  in  its 
different  stages  has  ever  since  been  recognized. 
WaHng  v.  The  Mayor,  8  Wall.  122, 19  L.  ed.346 ; 
Pertear  v.  The  Com.  5  Wall.  479,  18  L.  ed.  609 
It  is  most  important  to  the  states  that   i1 
should  be.    And  yet  if  the  states  may  tax  at 
pleasure  imported  goods,  so  soon  as  the  im 
porter  has  broken  the  original  packages  anc 
made  the  first  sale,  it  is  obvious  the  tax  will 
obstruct  importation  quite  as  much  as  woulc 
an  equal  impost  upon  the  unbroken  packagei 
before  they  have  gone  into  the  markets.    An< 
this  is  so,  though  no  discrimination  be  made 
There  certainly  is  a  line  which  separates  tha 
power  of  the  Federal  government  to  regulate 
commerce  among  the  *states,  which  is  ['29^ 
exclusive,  from  the  authority  of  the  states  t< 
tax  persons*  property,  business  or  occupations 
within  their  limits.      This  line  is  sometime 
difficult  to  define  with  distinctness.    It  is  so  ii 
the  present  case;. but  we  think  it  may  safely  b 
laid  down  that  the  gross  receipts  of  railroad  o 
canal  companies,  after  they  have  reached  th 
treasury  of  the  carriers,  though  they  may  hav 
been  derived  in  part  from  transportation    c 
freight  between  states,  have  become  subject  t 
legitimate  taxation.    It  is  not  denied  that  ne 
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earnings  of  such  corporations  are  taxable  by 
state  authority  without  any  inquiry  after  their 
sources,  and  it  is  difficult  to  state  any  well- 
founded  distinction  betwe^i  the  lawfulness  of  a 
tax  upon  them  and  that  of  a  tax  upon  gross  re- 
ceipts, or  between  the  effects  they  work  upon 
commerce,  except  perhaps  in  decpree.  They  may 
both  come  from  charges  made  for  transporting 
freight  or  passengers  between  the  states,  or 
out  of  exactions  from  the  freight  itself.  Net 
earnings  are  a  part  of  the  gross  receipts. 

There  is  another  view  of  this  case  to  which 
brief  reference  may  be  made.  It  is  not  to  be 
questioned  that  the  states  may  tax  the  fran- 
chises of  companies  created  b^  them,  and  that 
the  tax  may  be  proportioned  either  to  the  value 
of  a  franchise  granted,  or  to  the  extent  of  its 
exercise;  nor  is  it  deniable  that  gross  receipts 
may  be  a  measure  of  proximate  value,  or,  if 
not,  at  least  of  the  extent  of  enjoyment.  If  the 
tax  be,  in  fact,  laid  upon  the  companies,  adopt- 
ing such  a  measure  imposes  no  greater  burden 
upon  any  freight  or  business  from  which  the 
receipts  come  than  would  an  equal  tax  laid  up- 
on a  direct  valuation  of  the  franchise.  In  both 
cases,  the  necessity  of  higher  charges  to  meet 
the  exaction  is  the  same. 

Influenced  Inr  these  considerations,  we  hold 
that  the  act  of  the  legislature  of  the  state  im^ 
posing  a  tax  upon  the  plaintiffs  in  error  equal 
to  three  quarters  of  one  per  cent  of  their  tfross 
receipts,  is  not  invalid  because  in  conflict  with 
the  power  of  Ck>ngress  to  regulate  commerce 
among  the  states.  And  under  the  decision 
«97»]  made  in  •Woodruff  v.  Parham,  8  Wall. 
123,  10  L.  ed.  382,  it  is  not  invalid  because  it 
lays  an  impost  or  duty  on  imports  or  exports. 
The  judgment  of  the  Supreme  Court  m, 
therefore,  affirmed, 

Mr.  Justice  Miller,  dissentins: 
The  principles  announced  in  the  case  of  the 
tax  on  the  ton  of  freight,  and  the  argument  by 
which  those  principles  are  supported,  meet  my 
fuW  approval.     They  lie  at  the  foundation  of 
our  present   Federal  Constitution.     The  bur- 
dens which  states,  possessed  of  safe  and  com- 
modious  harbors,   imposed   by  way   of  taxes 
called  imposts  upon  the  transit  of  merchandise 
through  those  ports  to  their  destination  for 
consumption  in  other  states,  were  the  cause  as 
much  as  any  one  class  of  grievances  of  the  for- 
mation of  that  Constitution;  and  the  reluct- 
ance of  the  little  state  of  Rhode  Island  to  give 
np  the  tax  which  she  thus  levied  on  the  com- 
merce of  her  sister  states  through  the  harbor  of 
XewDort,  then  the  largest  importing  place  in 
the  Union,  was  the  reason  that  she  refused  for 
Dearly  two  years  to  ratify  that  instrument. 

The  clauses  of  the  Constitution  which  forbid 
the  states  to  levy  duties  on  imports,  and  which 
gave  to  Congress  the  right  to  regulate  com- 
merce, were  designed  to  remedy  that  evil,  and 
have  always  been  supposed  to  be  sufficient  for 
that  purpose.  The  one  is  the  complement  of 
the  other  and  something  more.  The  first  for- 
bids the  states  to  levy  the  tax  on  goods  im- 
ported from  abroad.  The  second  places  the  en- 
tire control  of  commerce,  with  the  exception  of 
such  as  may  be  begun  and  completed  within  a 
itJngle  state,  under  the  control  of  Congress. 
That  commerce  which  is  carried  on  with  for- 
eigners, or  with  the  Indian  tribes,  or  between 
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citizens  of  different  states,  is  under  the  Juris- 
diction of  the  general  government. 

The  opinion  which  affirms  the  tax  of  so  much 
per  ton  on  'freight  carried  from  one  [*298 
state  to  another  to  be  a  tax  upon  transporta- 
tion, and  therefore  a  regulation  of  the  com- 
merce among  the  several  states,  forbidden  by 
the  Constitution,  receives  the  approbation  of 
all  the  members  of  this  court  except  two.  And 
it  is  there  declared  that  any  tax  upon  the 
freight  so  transported,  or  upon  the  carrier  on 
account  of  such  transportation,  is  within  the 
prohibition. 

Is  the  tax  in  the  present  case  also  within  the 
evil  intended  to  be  remedied  by  the  commerce 
clause  of  the  Constitution? 

It  seems  to  me  that  to  hold  that  the  tax  on 
freight  is  within  it,  and  that  on  gross  receipts 
arising  from  such  transportation  is  not,  is  ^'to 
keep  the  word  of  promise  to  the  ear  and  break 
it  to  the  hope."  If  the  state  of  Pennsylvania, 
availing  herself  of  her  central  position  across 
the  great  line  of  necessary  commercial  inter- 
course between  the  east  and  the  west,  and  of 
the  fact  that  all  the  ways  of  land  and  water 
carriage  must  go  through  her  territory,  is  de- 
termined to  support  her  government  and  pay 
off  her  debt  by  a  tax  on  this  commerce,  it  is  of 
small  moment  that  we  say  she  cannot  tax  the 
goods  so  transported,  but  may  tax  every  dollar 
paid  for  such  transportation.  Her  tax  by  the 
ton  being  declared  void,  she  has  only  to  effect 
her  purpose  by  increasing  correspondingly  her 
tax  on  gross  receipts.  In  either  event  the  tax 
is  one  for  the  privilege  of  transportation  with- 
in her  borders ;  in  either  case  the  tax  is  one  on 
transportation. 

That  the  tax  on  gross  receipts  comes  not  only 
ultimately,  and  in  some  remote  way,  but  di- 
rectly out  of  the  freight  transported,  it  is  hard- 
ly worth  while  to  argue.  The  railroad  company 
makes  precisely  the  same  calculation  in  mak- 
ing its  business  profitable  in  relation  to  the 
cost  and  expenses  of  transportation,  and  the 
price  to  be  demanded  for  it,  in  regard  to  this 
tax,  that  it  does  in  reference  to  the  tax  on  the 
ton  of  freight,  and  it  imposes  this  additional 
burden  for  the  benefit  of  the  state  in  fixing  the 
price  of  transportation. 

The  tax  does  not  depend  on  the  profits  of  the 
companies  It  is  the  same  whether  the  profits 
or  the  losses* preponderate  in  a  given  year.  A 
road  may  do  a  large  carrying  trade  at  a  loss, 
but  the  state  says,  nevertheless,  "for  every  dol- 
lar that  *you  receive  for  transporta-  [*299 
tion  I  claim  one  cent  or  half  a  cent." 

It  is  conceded  that  railroads  may  be  taxed  as 
other  corporations  are  taxed  on  their  capital 
stock,  on  their  property,  real  and  personal,  and 
in  any  other  way  that  does  not  impose  neces- 
sarily a  burden  on  transportation  between  one 
state  and  another.  But  a  railroad  or  canal  com- 
pany differs  from  corporations  for  banking, 
insurance,  or  manufacturing  purposes  in  this: 
that  while  their  business  is  only  remotely  or 
incidentally  connected  with  commerce,  the  busi- 
ness of  roads  and  canals,  namely,  transporta- 
tion of  persons  and  property,  is  itself  com- 
merce. So  much  of  said  commerce  as  is  exclu- 
sively within  the  state  is  subject  to  its  regula- 
tions by  taxation  or  otherwise,  but  tnat  which 
carries  goods  from  or  to  another  state  is  ex- 
empted by  the  Constitution  from  its  control. 
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I  lay  down  the  broad  proposition  that  by  no 
device  or  evasion,  by  no  form  of  statutory 
words,  can  a  state  compel  citizens  of  other 
states  to  pay  to  it  a  tax,  contribution,  or  toll, 
for  the  privilege  of  having  their  goods  trans- 
ported through  that  state  by  the  ordinary  chan- 
nels of  commerce.  And  that  this  was  the  pur- 
pose of  the  framers  of  our  Constitution  I  have 
no  doubt;  and  I  have  just  as  little  doubt  that 
the  full  recognition  of  this  principle  is  essen- 
tial to  the  harmonious  future  of  this  country 
now,  as  it  was  then.  The  internal  commerce  of 
that  day  was  of  small  importance,  and  the  for- 
eign was  considered  as  of  great  consequence. 
But  both  were  placed  beyond  the  power  of  the 
states  to  control.  The  Interstate  commerce  to- 
day far  exceeds  in  value  that  which  is  foreign, 
and  it  is  of  immense  importance  that  it  should 
not  be  shackled  by  restrictions  imposed  by  any 
state  in  order  to  place  on  others  the  burden  of 
supporting  its  own  government,  as  was  done  in 
the  days  of  the  helpless  Confederation. 

I  think  the  tax  on  gross  receipts  is  a  viola- 
tion of  the  Federal  Constitution  and,  there- 
fore, void. 

1  am  authorized  to  say  that  Mr.  Justice 
Field  and  Mr.  Justice  Hunt  concur  in  this 
dissent. 


TOWN  OF  GRAND  CHUTE,  Plff,  in  Er^\, 

V. 

GEORGE  W.  WINEGAR,  Deft,  in  Err, 

(See   S.   C.   15   Wall.  355-373.) 

Direction  of  judge — wrong  exclusion  of  plea — 
double  plea — bona  fide  holder  of  bonds. 

1.  It  Is  no  error  for  a  judge  to  direct  a  jury  to  find 
an  issue  for  the  plaintiff  where,  if  the  jury  bad 
found  otherwise^  It  would  have  been  the  duty  of 
the  judge  to  set  aside  the  verdict  as  unsupported 
by  evidence,  and  in  hostility  to  all  the  evidence 
given. 

2.  Although  oQf!  of  several  pleas  was  wrongly  ex- 
cluded, if  no  evidence  was  rejected  on  account  of 
its  absence,  and  the  defendant  litigated  every  ques- 
tion of  fact  as  fuUv  as  he  would  have  done  if  bis 
pleading  had  remained,  the  judgment  will  not  be 
reversed  for  that  reason. 

.3.  The  allowance  of  double  pleas  and  defenses  is 
not  a  matter  of  absolute  right,  but  of  discretion  in 
the  court. 

4.  A  party  having  his  plea  in  abatement  passed 
upon  by  a  jury,  who  found  against  him,  is  not  per- 
mitted to  set  up  the  same  matter  in  bar,  and  to  go 
to  the  jury  again  upon  it. 

5.  Where  the  plaintiff  was  the  bo'na  flde  holder  for 
value  of  municipal  bonds,  and  his  title  accrued  be- 
fore their  maturity,  want  of  compliance  with  the 
forms  of  law,  or  fraud  in  the  agents  of  the  makers, 
cannot  be  shown  to  defeat  a  recovery  upon  them. 

[No.  69.] 

Submitted  Jan.  29,  1873.  Decided  Mar.  5, 187S. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
sin. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mr.  Geo.  W.  Lakin,  for  plaintiff  in  error: 
It  was  the  constitutional  right  of  the  defend- 
ant, that  the  jury  should  weigh  the  testimony, 
and  return  a  verdict  agreeable  to  their  con- 
victions. 

The  first  plea  to  the  merits  was  nil  debet. 
The   second,  von  est   factum.     The  plaintiff's 

NoTK. — Bona  fide  purchaaers  of  municipal  bonds 
— see  note  to  Pickens  Twp.  v.  Post,  41  C.  C.  A.  1. 
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counsel  moved  the  court  to  strike  out  said  sec- 
ond plea,  for  the  alleged  reason  that  it  was  in- 
consistent with  the  first.  The  court  allowed  the 
motion,  and  struck  the  plea  from  the  record. 
In  so  doing  the  court  erred.  The  law  of  com- 
mon-law pleading  does  not  require  that  one 
separate  and  independent  plea  shall  be  consist- 
ent with  another  independent  plea.  Each  plea 
stands  or  falls  by  its  merits. 

The  alleged  reason  which  is  the  basis  of  the 
ruling,  if  true,  is  unsound. 

But  it  is  not  true.  How  is  nil  debet  incon- 
sistent with  non  est  factum?  So  far  from  being 
inconsistent,  the  second  plea  would  be  consid- 
ered, anywhere,  a  good  and  logical  reason  for 
the  first. 

Nil  debet  to  a  declaration  in  debt  on  bond 
may  be  and  probably  is  demurrable.  1  Chit. 
PI.  483;  Sneed  v.  Wister,  8  Wheat.  692. 

It  opens  a  wider  field  than  the  plaintiflT  is 
obliged  to  guard. 

But  in  such  an  action,  non  est  factum  is  al- 
ways a  bar.  It  strikes  at  the  root.  If  sus- 
tained, it  shows  the  instrument  declared  on  to 
be  a  fiction  and  fraud,  and  defeats  a  recovery. 
It  was  the  plea  for  this  case,  and  is  the  plea  for 
all  such  cases.  Bottomley  v.  United  States,  1 
Story,  135. 

The  court  erred  in  sustaining  a  demurrer  to 
the  third  plea,  which  sets  up  the  nonpublica- 
tion  of  the  act  of  the  legislature  under  which 
the  bonds  purport  to  have  been  issued. 

Rochester  v.  Alfred  Bank,  13  Wis.  432,  de- 
cides this  point.  See,  also,  Berliner  v.  Water- 
loo, 14  Wis.  378,  and  Veeder  v.  JAma,  19  Wis. 
280,  and  the  cases  cited,  in  the  report  of  the 
last-named  case. 

The  fifth  plea  sets  up  that  the  said  board  of 
directors  never  did  declare  what  sum  was  nec- 
essary. Without  such  declaration,  the  issue  of 
the  bonds  was  unauthorized. 

Hewitt  V.  Grand  Chute,  7  Wis.  282. 

The  court  erred  in  overruling  the  demurrer 
to  the  replication  to  the  sixth  plea. 

The  plea  sets  forth  that,  Jan.  29,  1855,  the 
board  of  supervisors  of  Grand  Chute  issued 
$10,000  in  bonds  to  the  Plank  Road  Company , 
and  that  the  said  bonds  were,  Feb.  10,  1855,  ne- 
gotiated by  said  company;  and  that,  thereby 
the  supposed  power  to  issue  bonds  under  said 
act  of  Feb.  10,  1854,  became  exhausted,  and  so 
the  issue  of  the  bonds  sued  on  at  a  subsequent^ 
time  was  without  authority,  and  the  bonds 
void  in  law. 

The  replication  to  the  sixth  plea  sets  up  that. 
Mar.  12,  1855,  the  bonds  referred  to  in  said 
sixth  plea  were  surrendered  to  the  defendant; 
for  cancelation,  and  were  canceled  and  de- 
stroyed and  that  the  bonds  sued  on  are  substi- 
tutes and  reissues  of  those  mentioned  in  the 
sixth  plea.  The  defendant  demurred  to  the  rep- 
lication, and  the  court  overruled  the  demurrer. 

The  replication  admits  the  facts  set  up  in  the 
sixth  plea,  but  fabricates  a  departure,  to  wit :  a. 
sort  of  continuous  re-issuing  power,  a  power* 
which  stock-jobbing  corporations  have  often, 
assumed  to  the  detriment  of  honest  men,  oT 
"watering  the  stock"  and  transplanting  it. 

No  such  power  is  conferred  by  the  act* 
From  whence  is  it  derived? 

The  court  erred  in  sustaining  a  general  de« 
murrcr  to  the  seventh  plea. 
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The  plea  alleges  that  no  special  election, 
6uch  as  is  prescribed  in  said  act  of  Feb.  10, 
1854,  was  called  or  held  previous  to  the  issue 
0/  said  bonds. 

Section  6  of  the  act  provides,  "That  no  bond.s 
shall  be  issued  unless  a  majority  of  the  votes 
east  at  the  election  hereinafter  mentioned  shall 
be  in  favor  of  the  same." 

Section  7  provides  when  and  where  and  how 
that  election  shall  be  held,  for  the  purpose  of 
cariying  the  act  into  effect. 

The  act  absolutely  prohibits  the  issuing  of 
any  bonds,  until  that  election  is  had.  Here  it 
stands  admitted,  on  the  record,  that  no  election 
was  had,  and  the  court  overrides  the  law  and 
adjudges  that  no  election  was  necessary.  To 
adjudge  that  no  act  at  all  was  necessary  as  the 
foundation  for  the  issue  of  the  bonds,  would 
be  quite  aa  reasonable. 

See  Marsh  v.  Fulton  Co.  10  Wall.  676,  19  L. 
ed.  1040,  which  goes  further  than  it  is  neces- 
sary for  ua  to  go,  to  defeat  a  recovery  on  the 
bonds. 
Mr.  H.  Ii.  Palmer,  for  defendant  in  error: 
There  was  no  error  in  the  instruction  given 
to  the  jury  on  the  trial  of  the  issue  upon  the 
plea  in  abatement.  That  instruction  was  the 
direction  of  the  court  to  the  jury,  to  find  the 
issue  for  the  plaintiff. 

The  bill  of  exceptions  shows  that  the  testi- 
mony of  Winegar,  contained  in  the  bill  of  ex- 
ceptions, "was  all  the  testimony  introduced  on 
said  issue  by  either  party." 

An  examination  of  the  deposition,  however 
critical,  will  fail,  we  think,  to  disclose  any  tes- 
timony tending  to  suatain  the  allegations  con- 
tained in  the  plea  in  abatement. 

"II  an  issue  of  fact  is  joined  on  a  plea  in 
fflent  having  been  duly  tried  and  determined 
against  the  defendant  by  the  verdict  of  the 
jury,  terminated  the  case  and  entitled  the 
plaintiff  to  final  judgment. 

'*If  an  issue  of  fact  is  joined  on  a  plea  in 
abatement  and  found  for  the  plaintiff,  final 
judgment  is  awarded  in  his  favor ;  a  rule  which 
extends  to  all  dilatory  pleas.  The  object  of  the 
rule  appears  to  be  to  discourage  false,  dilatory 
pleas/' 

Gould,  PI.  (3d  ed.)  1840,  p.  300;  1  Chit.  PL 
I2th  Am.  ed.  by  Perkins,  463  (marg.  465) ; 
Grah.  Pr.  2d  ed.  752 ;  Eichom  v.  Le  Maitre,  2 
Wils.  267;  Com.  Dig.  Abatement,  14,  15;  Gilb. 
C.  P.  53;  1  East,  542;  2  Saund.  211,  n.  3;  2 
Bos.  &  P.  389;  1  Lev.  163;  1  Vent.  22;  Yelv. 
112;  T.  Raym.  119;  1  Ld.  Raym.  594. 

If,  as  we  claim,  the  plaintiff  was  entitled  to 
final  judgment,  by  reason  of  the  fact  that  the 
issue  joined  upon  the  plea  in  abatement  was 
found  in  his  favor  by  the  jury,  then  it  is  sub- 
mitted that  the  plaintiff  has  now  only  tlie  judg- 
ment which  was  then  his  right,  and  that  the 
subsequent  proceedings  and  trial,  down  to  the 
entry  of  judgment,  were  simply  void.    If  this 
be   so,    it    follows   that   the   judgment  below 
should  be  affirmed,  notwithstanding  error  may 
have  occurred  in  such  subsequent  proceeding. 
The  defendant  then  pleaded  nine  separate 
pleas,   and   the  plaintiff  moved  the  court  to 
strike  off  the  second  and  eighth. 
This  motion  was  granted  by  the  court. 
Tbda  WBJB  not  error.   1.  The  first  plea  wap  nil 
dehett  ^^^  ^^^  second  was  non  est  factum.  That 
these  pleas  were  inconsistent  and  not  author- 
15  Waix. 


ized  by  the  practice  of  the  Federal  courts,  we 
suppose  will  be  conceded. 

If  two  picas  substantially  the  same  are  filed, 
the  court  on  ntotion  will  order  the  last  one  to 
be  stricken  out,  as  improperly  incumbering  the 
record. 

Varnum  v.  Camphell,  1  McLean,  313. 

rVfiJ  tiel  record  and  nil  debet  pleaded,  and 
one  ordered  to  be  stricken  out.  Le  Conte  v. 
Pendleton,  1  Johns.  Gas.  104;  Gould  PI.  428; 
Ex  parte  Davenport,  6  Pet.  661. 

The  motion  to  strike  out  was  the  proper  rem- 
edy, and  was  in  accordance  with  the  approved 
practice  in  such  cases. 

Noonan  ▼.  Bradley,  9  Wall.  394,  19  L.  ed. 
757. 

The  plaintiff's  motion  to  strike  off  the  eighth 
plea  was  properly  granted.  This  plea  is  in  sub- 
stance the  same  as  the  plea  in  abatement.  The 
gist  in  each  plea  is,  that  the  bonds  were  held 
and  owned  by  Henry  Hewitt  and  Theodore 
Conkey;  that  they  and  not  the  plaintiff  were 
the  real  parties  in  interest ;  and  that  the  bonds 
were  issued  without  consideration,  and  were 
procured  to  be  issued  by  fraud. 

The  question  raised  by  the  demurrer  to  the 
third  plea  was  determined  by  this  court  in  the 
case  of  Havemeyer  v.  Iowa  Co.  3  Wall.  294, 
18  L.  ed.  38. 

It  was  again  raised  and  fully  discussed  in  the 
complainant's  brief  in  Beloit  v.  Morgan,  7 
Wall.  619,  19  L.  ed.  205;  but  the  former  ruling 
of  the  court  was  not  disturbed.  It  may  be  con- 
sidered to  be  a  settled  doctrine  of  this  court, 
that  acts,  of  the  nature  of  that  under  which 
the  bonds  in  question  were  issued,  and  which 
this  court  said  in  Havemeyer  v.  lotoa  Co,  was 
"in  all  respects  identical  with  the  one  under 
which  the  securities  in  that  case  were  issued," 
are  private  acts,  and  their  publication  is  not 
necessary  to  the  validity  of  the  securities  is- 
sued under  them. 

This  5th  plea  alleges  that  the  '^hoard  of  direc- 
tors of  Winnebago  Lake  and  Fox  River  Plank 
Road  Company  did  not,  nor  did  the  board  of  di- 
rectors of  the  company  mentioned  in  said  dec- 
laration, at  or  before  the  time  of  the  supposed 
subscription  to  the  capital  stock  of  the  said 
company,  declare  the  amount  necessary  for  the 
completion  of  the  road  of  said  company,  in 
manner  and  form  prescribed  by  said  act  of 
Feb.  10,  1854. 

In  section  1  of  the  act  of  Feb.  10,  1854,  it  is 
provided  that  the  towns  therein  named,  under 
the  conditions  and  restrictions  therein  con- 
tained, may  subscribe  to  the  capital  stock  of 
said  Plank  Uoad  Company.  "Such  amount  not 
exceeding  $10,000  for  any  one  town,  as  may  be 
declared  by  the  board  of  directors  of  said 
company  necessary  for  the  completion  of  said 
road."  Tliis  language  can  only  be  regarded  as 
merely  directory.  The  act  of  Feb.  10,  1854,  as 
we  contend,  granted  ample  power  to  the  town 
to  make  a  subscription  to  the  company  and  is- 
sue bonds  in  payment,  upon  certain  conditions. 
The  declaration  sets  forth  all  the  facts  neces- 
sary to  a  recovery,  viz.:  the  issuance  of  the 
bonds  pursuant  to  chapter  40  of  the  Private 
Laws  of  1854.  All  these  facts  are  practically 
admitted  by  this  plea;  at  least  they  are  not 
traversed  by  it.  Iso  other  facts  than  those  set 
forth  in  the  declaration,  and  as  we  say  con- 
fessed by  this  plea,  were  necessary  to  make  the 
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issue  of  the  bonds  regular,  and  the  plea  is  bad 
in  substance. 

Again;  the  law  being  in  force,  authorizing 
the  town,  under  the  circumstances,  to  issue  the 
bonds,  it  is  no  defense  to  either  the  bonds  or 
coupons  in  the  hands  of  a  bona  fide  holder,  that 
the  bonds  were  issued  irregularly,  or  that 
some  of  the  directions  of  the  act  were  not 
strictly  followed,  or  were  altogether  omitted. 
Such  facts  constitute  no  defense,  and  the  fact 
that  the  plaintiff  is  a  bona  fide  holder  being 
confessed  by  the  plea,  the  plea  is,  for  these  rea- 
sons bad  in  substance. 

Know  Co,  V.  AspinuxUl,  21  How.  539,  16  L. 
ed.  208;  Meyer  v.  Muscatine,  1  Wall.  384,  17 
L.  ed.  564;  Mercer  Co,  v.  Uackett,  1  Wall.  83, 
17  L.  ed.  548. 

The  7th  plea  alleges  that  no  special  election, 
such  as  is  prescri&d  by  the  act  of  Feb.  10, 
1854,  was  called  or  held  previous  to  the  is- 
suance of  the  bonds. 

This  plea,  like  the  last,  fails  to  show  that  the 
plaintiff  had  any  knowledge  of  the  fact  here 
alleged,  or  to  impeach  in  any  way  the  plain- 
tiff's character  of  a  bona  fide  holder  of  the 
bonds  and  coupons. 

The  9th  plea  alleges  that  the  bonds  were  not 
executed  and  delivered  to  the  Wool  River 
Branch  Flank  Road  Company,  for- the  purpose 
of  carrying  out  the  provisions  of  any  act  of  the 
legislature,  or  for  a  valid  consideration;  that 
the  Plank  Road  Company  did  not  sell  the  same 
to  bona  fide  holders  for  a  valuable  considera- 
tion ;  that  the  same  have  not  passed  from  hand 
to  hand,  like  other  negotiable  securities,  and 
have  not  as  such  come  to  the  hands  of  the 
plaintiff;  that  they  are  a  part  of  $10,000  of 
bonds,  and  procured  to  be  issued  by  fraud  and 
deception,  etc. 

This  plea  also  fails  to  state  any  facts  tend- 
ing to  show  that  the  plaintiff  was  not  a  bona 
fide  holder  of  the  bonds  in  (question,  or  that  he 
did  not  pay  a  valuable  consideration  for  them, 
or  that  he  had  notice  of  any  of  the  facts  al- 
l<'ged  in  the  plea.  The  plea,  therefore,  consti- 
tutes no  defense  to  the  action,  and  the  demur- 
rer to  it  was  properly  sustained.  See  author- 
ities above  cited. 

The  counsel  for  the  defendant  objected  to 
any  and  all  evidence  offered  on  the  part  of  the 
plaintiff,  for  the  reason  that,  on  the  pleadings 
in  the  case  and  under  the  law  by  which  the 
plaintiff  claims  that  the  bonds  and  coupons 
were  issued,  the  plaintiff  was  not  entitled  to 
recover  against  the  defendant. 

The  town  was  authorized  by  law  to  subscribe 
for  the  stock  of  the  Plank  Road  Company.  It 
did  so  subscribe.  It  was  authorized  by  law  to 
pay  therefor  in  such  bonds  as  are  involved  in 
tiiit?  suit.  It  did  so  pay  its  subscription,  and 
received  its  stock.  The  to\\'n  has  had  the  full 
benefit  of  its  subscription.  It  has  the  road,  it 
has  the  stock,  and  it  has  never  returned  or  of- 
fered to  return  the  consideration  for  which  the 
bonds  were  issued.  It  is  now  estopped  from 
asserting  that  the  bonds  were  improvideiitly  or 
irregularly  issued. 

The  public  lias  trusted  tlie  town  upon  the 
faith  of  the  law,  nnd  its  own  recitals  of  factf 
contained  in  its  bonds.  It  has  had  the  full 
benefit  of  the  money  drawn  from  the  public, 
and  it  will  not  now  be  heard  to  say  that  it  has 
it;«clf  been  guilty  of  some  laches,  irregulari- 
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jties,  fraud  or  rascality,  among  and  between 
[themselves,  of    which    the    public    was   igno- 
rant, and  are  therefore  excused  from  forming 
the  contract  on  its  side. 

Bushnell  v.  Beloit,  10  Wis.  200;  Knox  Co,  v. 
Attpinwall,  21  How.  646,  16  L.  ed.  210;  Mercer 
Co.  v.  Hackett,  1  Wall.  83,  17  L.  ed.  548;  Have- 
wiei/tr  V.  lotoa  Co.  3  Wall.  294,  18  L.  ed.  38; 
Moran  v.  Miami  Co.  2  Black,  722,  17  L.  ed.  342, 
and  cases  cited  in  the  opinion  of  the  court; 
Zabriakie  v.  R.  Co.  23  How.  381,  16  L.  ed. 
488;  Amey  v.  Allegheny  City,  24  How.  364,  17 
L.  ed.  614. 

It  follows  that  the  several  laws,  bonds  and 
coupons,  and  computation  for  interest  there- 
on, were  properly  admitted  and  read  in  evi- 
dence. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  eastern  district  of 
Wisconsin. 

The  action  was  brought  to  recover  the 
amount  of  nine  several  bonds,  with  the  inter- 
est upon  the  same,  bearing  date  on  the  12th 
day  of  March,  1855,  and  payable  in  fifteen  years 
from  date.  A  verdict  was  rendered  in  favor  of 
the  plaintiff,  and  the  defendant  below  brings 
this  writ  of  error,  alleging  the  occurrence 
of  various  errors  during  the  trial.  The  defend- 
ant pleaded  in  abatement  to  the  effect  that  the 
circuit  court  of  the  United  States  had  no  juris- 
diction over  the  action,  for  the  reason  that,  at 
the  time  of  the  commencement  of  the  action  a 
portion  of  the  bonds  sought  to  be  recovered 
were  held  and  owned  by  one  Henry  Hewett, 
and  that  the  residue  of  the  bonds  declared  upon 
were  held  and  owned  by  one  Theodore  Oon- 
key;  that  Conkey  and  Hewett  were  the  real 
plaintiffs  in  interest  in  the  action,  and  that 
they  were  citizens  of  the  state  of  Wisconsin, 
and  that  the  court  could  not,  therefore,  take 
cognizance  of  the  action.  The  plea  in  abate- 
ment further  alleged  that  the  bonds  were  not 
isfiued  in  good  faith  or  for  any  valuable  consid- 
eration, but  were  procured  and  issued  by  the 
fraudulent  contrivance  of  Hewett,  Conkey,  and 
one  Reeder  Smith,  who  was  the  president  of  a 
certain  plank  road  for  whose  benefit  the  bonds 
were  authorized  to  be  issued,  and  the  substuicc 
of  the  fraud  was  briefiy  stated.  Issue  wac 
joined  on  this  plea,  testimony  was  taken  and  a 
verdict  was  found  for  the  plaintiff,  under  the 
charge  of  the  court,  which  charge  was  a  direc- 
tion that  the  jury  find  the  issue  for  the  plain 
tiff.  The  exception  to  this  decision  brings  u| 
the  first  alleged  error  of  which  complaint  ii 
now  made.  The  defendant  alleges  that  tbi 
bonds  were  fraudulently  issued,  that  they  wer^ 
without  the  authority  of  the  town  purporting 
to  issue  them,  that  they  were  in  fact  the  prop 
erty  of  Hewett  and  Conkey,  and  that  the  plain 
tiff  upon  the  record  was  a  nominal  party  only 

The  defendant  held  the  affirmative  of  this  is 
sue,  and  attempted  to  sustain  his  case  by  call 
ing  Winegar,  the  plaintiff  on  the  record. 

vVinegar  swore  that  he  had  purchased  th 
bonds  of  Goodwin;  that  he  was  the  absolut 
owner  of  them ;  that  he  gave  for  them  his  note 
for  $5,100,  payable  in  one  and  two  years,  a 
seven  per  cent  interest,  and  that  the  purchaa 
was  made  in  good  faith  with  no  knowledf; 
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lidity,  for  the  reasons  set  forth  in  the  bill; 
that  the  transfer  of  the  same  to  Winegar  was 
colorable  merely;  that  he  was  a  man  of  no  re- 
spoDflibility;  that  he  paid  no  valuable  consid- 
eration on  the  pretended  purchase;  that  he 
knew  all  the  facts  in  relation  to  their  issue, 
and  that  he  never  had  any  right  or  title  to  said 
pretended  bonds  or  to  any  of  them.  It  is  fur- 
ther alleged  that  Winegar  is  a  citizen  of  the 
state  of  New  York,  and  that  the  other  defend- 
ants are  dtisens  of  Wisconsin,  and  that  Wine- 
gar has  commenced  an  action  in  the  United 
States  circuit  court  of  Wisconsin  against  the 
town  of  Grand  Chute,  to  recover  the  amount  of 
the  said  nine  bonds.  The  bill  prays  that  an  in- 
junction may  be  issued  restraining  Win^ar 
and  his  confederates  from  the  further  prosecu- 
tion of  the  bonds,  and  that  the  same  may  be  ad- 
judged to  be  fraudulent  and  void,  and  be  de- 
creed to  be  canceled.  To  this  bill  the  defend- 
ants demurred.  The  demurrer  was  sustained 
in  the  court  below,  and  the  plaintiff  now  ap- 
peals to  this  oourt. 

The  inquiry  at  once  suggests  itself:  why  does 
the  plaintiff  file  this  bill?     Can  any  relief  be 
had  m  this  suit  which  could  not  be  obtained  in 
the  miit  sought  to  be  enjoined?     It  is  an  ele- 
mentary principle  of  equity  law  that  when  full 
and  adequate  relief  can  be  obtained  in  a  suit  at 
law,  a  suit  in  equity  cannot  be  maintained.  In 
Hipp  V.  BaUn,  19  How.  271,  15  L.  ed.  633,  the 
oourt  say:  "The  bill  in  this  case  is  in  substance 
and  l^fal  effect  an  ejectniient  bill.  The  title  ap' 
pears  by  the  bill  to  be  merely  1^1.   The  evi- 
dence to  support  it  appears  from  documents  ac- 
cessible to  either  party,  and  no  particular  cir- 
cumstances are  stated  showing  the  necessity  of 
the  court's   interfering  either  for  preventing 
soits  or  other  vexation,  or  for  preventing  an 
ittjnstioe  irremediable  at  law.  In  Welby  v.  Duke 
of  Rutland,  2  Bro.  P.  C.  42,  it  is  stated  that 
the  general  practice  of  courts  of  equity  in  not 
entertaining  suits  for  establishing  legal  titles 
is  founded  upon  clear  reasons,  ana  the  depart- 
ing  from  that  practice,  where  there  is  no  neces- 
si^  for  so  domg,  would  be  subversive  of  the 
legal  and   constitutional   distinctions  between 
the  different  jurisdictions  of  law  and  equity. 
.    .    Agreeably  hereto,  the  established  and 
universal  practice  of  courts  of  equity  is  to  dis- 
mim  the  plaintiff*s   bill  if   it  appears   to   be 
grounded  on  a  title  merely  legal,  and  not  cog- 
niatble  by  them,  notwithstanding  the  defend- 
ant has  answered  the  bill  and  insisted  on  mat- 
ter oi  title."  After  citing  numerous  other  au- 
thorities, the  matter  is  thus  summed  up :  "And 
the  result  of  the  argument  is  that,  whenever  a 


court  of  law  is  competent  to  take  cognizance  of 
a  right  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  adequate  and  complete 
remedy,  without  the  aid  of  a  court  of  equity, 
the  plaintiff  must  proceed  at  law,  because  the 
defendant  has  a  constitutional  right  to  a  trial 
by  jury."  The  right  to  a  trial  by  jury  is  a  great 
constitutional  right,  and  it  is  only  in  excep- 
tional cases  and  for  specified  causes  that  a  party 
may  be  deprived  of  it.  It  is  in  vindication  of 
this  great  principle,  and  as  declaratoiy  of  the 
*comroon  law  that  the  judiciary  act  of  [*376 
1780,  in  its  16th  section,  declares  "that  suits 
in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States  in  any  case  where 
adequate  and  complete  remedy  may  be  had  at 
law."    1  Stat,  at  L.  p.  82. 

A  demurrer  having  been  interposed  to  the 
present  bill,  all  of  its  allegations  are tobe  taken 
as  true.  This  is  so  both  in  favor  of  the  plain- 
tiff and  against  him.  It  seems  quite  clear,  upon 
the  statements  of  the  bill,  that  the  defense  to 
the  suit  at  law  upon  the  bonds  is  adequate  and 
complete.  Thus  the  bonds,  it  is  alleged,  were  is- 
sued without  authority  and  in  fraudident  vio- 
lation of  the  duty  of  those  having  the  subject 
in  charge.  It  is  not  suggested  that  there  is  any 
difficulty  either  legal  or  practical,  in  establish- 
ing these  facts  by  competent  proof.  If  proven, 
they  furnish  as  complete  a  defense  to  the  suit  at 
law  to  recover  the  amount  of  the  bonds  as  they 
do  in  equity.  In  each  suit  the  question  arises: 
were  they  received  by  Winegar  before  their  ma- 
turity without  knowledge  of  the  defense  and  for 
a  valuable  consideration  by  him  paid  on  the  pur- 
chase thereof  ?  To  cut  off  the  defense  interposed 
by  the  town  all  of  these  facts  must  exist.  The 
absence  of  any  of  them  destroys  the  endeavor  to 
exclude  the  defense.  In  other  words,  if  Winegar 
received  the  bonds  after  their  maturity,  or  if 
he  had  knowledge  of  the  facts  constituting  the 
defense  to  them,  or  if  he  did  not  pay  value  on 
their  purchase,  the  defense  is  admissible  and  its 
effect  distinctly  presented.  Now,  upon  the  alle- 
gations of  the  bill;  each  and  all  of  these  facts, 
except  that  of  the  maturity  of  the  bonds,  is 
averred  to  have  existed.  The  time  when  Win- 
egar received  the  bonds  is  not  definitely  stated. 
It  is  alleged,  however,  that  he  knew  the  alleged 
facts  in  regard  to  their  issue  before  he  received 
them.  This  alone  opens  the  case  to  any  defense. 
It  is  alleged  again  that  he  paid  no  considera- 
tion whatever  on  the  purchase,  but  that  his 
title  is  sham  and  colorable.  This  again  opens 
the  whole  case.  Upon  the  statements  of  the  bill, 
the  defense  to  the  bonds  can  be  interposed 
against  Winegar,  as  it  could  be  against  an  origi* 


Co.  v.  NIcbol,  18  Mich.  170 ;  Cutler  v.  Hurbert,  29 
iris.  152;  Callahan  v.  Warne,  40  Mo.  181. 

In  a  criminal  case  it  is  the  duty  of  the  court, 
where  the  evidence  clearly  does  not  establish  the 
xnilt  of  the  accused,  to  direct  an  acquittal.  Rcy- 
flolda  T.  People.  41  How.  Pr.  179 ;  People  v.  Ben- 
netl,  4»  N.  Y.  137 ;  SUte  v.  Daubert.  42  Mo.  242 ; 
State  V.  Martin.  70  N.  C.  628. 

It  Is  the  doty  of  the  court  to  inform  the  jury 
when  there  is  no  evidence.  Storey  v.  Brennan.  15 
!f .  Y.  524  ;  Clark  v.  K.  Co.  36  Mo.  202 ;  Hynds  v. 
Hays.  25  Ind.  31 :  Parker  ▼.  Jenkins,  3  Bush.  5S7. 

The  court  should  direct  a  verdict  when,  if  sub- 
mitted  to  the  Jury,  a  contrary  verdict  would  be  set 
aside  as  against  the  wel;?ht  of  evidence  or  contrary 
to  law  or  a*  without  evidence  to  support  it.  Stuart 
▼.  Sinpoon,  1  Wend.  376 :  AUur  v.  Gardner.  54  N. 
r.  300 :  Ins.  Co.  V.  Baring,  87  U.  8.  150,  22  L.  ed. 
S50;  <;odln  v.  Bank,  6  Dner.  76;  Dryden  v.  Brit- 
too.  isi  Win.  22 ;  Lane  v.  U.  Co.  14  Gray,  143. 
15W  — 


Where  there  is  an  absence  of  all  evidence  against 
the  defendant  on  the  whole  issue  Joined  or  on  an 
essential  and  material  part  of  it,  a  verdict  for  de- 
fendant may  be  directed,  without  hearing  defend- 
ant's evidence.-  Taiicer  v.  Leman,  10  Tex.  116 ; 
Everett  v.  Stowell,  14  Allen,  32 ;  Steinmetx  v.  Win- 
frate.  42  Ind.  574  ;  Mullaly  v.  Austin,  97  Mass.  30 : 
Singleton  v.  R.  Co.  41  Mo.  465;  Rigby  v.  Nor- 
wood, 34  Ala.  120  ;  Kerlev  v.  West.  3  Litt.  862 ;  Mc- 
Cra'cken  v.  Roberts.  19  Pa.  St  390. 

Where  the  evidence  tends  in  any  way  to  establish 
the  cause  of  action  or  defense  it  is  error  to  take 
the  case  from  the  Jury  or  direct  a  verdict  Drakely 
V.  Gregg,  8  Wall.  19  L.  ed.  409 ;  Hickman  v.  Jones, 
9  Wall.  19  L.  ed.  551  ;  Barney  v.  Schneider,  9  Wall. 
19  L.  ed.  648 ;  Stevens  v.  Brook,  2  Bush.  137 ; 
Kelsey  v.  Oil  Co.  45  N.  Y.  505;  Way  v.  R.  Co. 
35  Iowa,  585  ;  Memphis,  etc.  R.  Co.  v.  Bibb,  37 
Ala.  690 :  Fish  v.  Davis.  62  Barb.  122 ;  Hill  v.  Can- 
ileld,  66  Pa.  St  454  ;  tfeury  v.  Rich,  64  N.  C.  379. 
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thority."  Upon  the  inquiry  thus  put  the 
decision  is  stated  bv  the  reporter  in  the  follow- 
ing languiage:  "Where  the  statute  of  a  state 
provided  that  the  board  of  commissioners  of  a 
county  should  have  power  to  subscribe  for  rail- 
road stock,  and  issue  bonds  therefor,  in  case  a 
majority  of  the  voters  of  the  county  should  so 
determine  after  a  certain  notice  should  be 
given  of  the  time  and  place  of  election,  and  the 
board  subscribed  for  the  stock  and  issued  the 
bonds,  purporting  to  act  in  compliance  with 
the  statute,  it  is  too  late  to  call  in  question 
the  existence  or  regularity  of  the  notices  in  a 
suit  against  them  by  the  holders  of  the  coupons 
attached  to  the  bonds,  who  were  innocent  hold- 
ers. In  such  a  suit  according  to  the  true  inter- 
pretation of  the  statute  the  board  were  the 
proper  judges  whether  or  not  a  majority  of  the 
votes  of  the  county  had  been  cast  in  favor  of 
372*]  the  subscription.  'The  bonds  on  their 
face  import  a  compliance  with  the  law  under 
which  they  were  issued,  and  the  purchaser  was 
not  bound  to  look  further  for  evidence  of  a 
compliance  with  the  condition  of  the  grant  of 
the  power." 

In  Woods  V.  Latorenoe  County,  1  Black,  386, 
17  L.  ed.  122,  it  was  held  that  where  the  stat- 
ute requires  the  grand  jury  to  fix  the  amount 
of  a  subscription  to  railroad  stock  and  to  ap- 
prove of  it,  and  upon  their  report  being  filed 
empowers  commissioners  to  carry  the  same  into 
effect  by  making  its  subscription  in  the  name 
of  the  county,  and  if  these  things  be  done  ag- 
reeably to  the  law,  the  county  cannot  after- 
wards deny  its  obligation  to  pay  the  amount 
subscribed.  In  a  suit  brought  to  recover  the  ar- 
rears of  interest  on  such  bonds,  it  is  not  neces- 
sary for  the  holder  to  show  that  the  grand 
jury  fixed  the  manner  and  terms  of  paying  for 
tl^e  stock;  nor  is  it  a  defense  for  tne  county 
to  show  that  the  grand  jury  omitted  to  do  so. 
It  is  enough  that  uie  manner  and  terms  of  pay- 
ment were  agreed  upon  between  the  company 
and  the  commissioners.  In  a  suit  brought 
upon  the  coupons  by  a  bona  fide  holder,  his 
right  to  recover  is  not  affected  by  the  fact  that 
the  railroad  company  sold  the  bonds  at  a  dis- 
count of  twenty-five  per  cent,  contrary  to  the 
charter  which  forbids  the  sale  of  them  at  less 
than  their  par  value. 

In  Mercer  Co,  v.  Hackett,  1  Wall,  83,  17  L. 
ed.  548,  it  was  held  that  where  a  county  issues 
its  bonds  payable  to  bearer,  and  solemnly 
pledges  the  faith  and  credit  and  property  of  the 
county,  under  authority  of  an  act  of  the  as- 
sembly, referred  to  on  the  face  of  the  bonds  by 
date,  and  the  bonds  pass  into  the  hands  of  a 
bona  fide  holder  for  value,  the  county  is  bound 
to  pay  them ;  that  it  is  no  defense  that  the  act 
of  the  assembly  referred  to  on  the  face  of  the 
bonds  authorized  their  issue  only  on,  and  sub- 
ject to,  certain  "limitations,  restrictions  and 
conditions,"  which  have  not  been  formally  com- 
plied with,  nor  that  the  bonds  were  sold  at  less 
than  par  when  the  act  authorizing  their  issue 
declared  that  they  should  in  "no  case,"  nor 
373*]  "under  any  pretense,"  be  sold,  and  that* 
the  bonds  are  in  the  nature  of  negotiable  in- 
struments. The  same  principles  are  announced 
in  Oelpcke  v.  The  City  of  Duhuque,  1  Wall. 
175,  17  L.  ed.  520,  and  in  Meyer  v.  The  City  of 
Muacatifie,  Id.  384  [564].  In  the  latter  case 
the  court  say  that  if  the  legal  authority  was 
174 


sufiiciently  comprehensive,  a  bona  fide  holder 
for  value  has  a  right  to  presume  that  all  pre- 
cedent requirement  have  been  complied  with. 

By  the  act  of  February  10,  1854,  the  legisla- 
ture of  Wisconsin  authorized  the  supervisors  of 
the  town  of  Grand  Chute  to  make  a  plank  road 
subscription  to  the  amount  of  $10,000.  The 
bonds  in  question  were  signed  by  the  chairman 
of  the  board  of  supervisors  of  that  town,  and 
recited  that  the  subscription  had  been  made 
by  the  supervisors  of  the  town,  and  that  these 
bonds  were  issued  in  pursuance  thereof  for  the 
purpose  of  carrying  out  the  provisions  of  that 
act.  The  plaintiff  was  the  bona  fide  holder  for 
value  of  the  bonds  in  suit,  and  his  title  ac- 
crued before  their  maturity.  The  cases  cited 
are  an  answer  to  the  numerous  offers  to  show 
want  of  compliance  with  the  forms  of  law,  or 
to  show  fraud  in  their  own  agents.  There  are 
some  other  exceptions  which  it  is  not  necessary 
to  consider  in  detail. 

After  a  careful  examination  of  the  whole 
case,  ire  are  of  the  opinion  thai  the  judgment 
should  he  affirmed. 


TOWN  OP  GRAND  CHUTE,  Appt^ 

V, 

GEORGE  W.  WINEGAR  et  al 

(See   S.    C.    15   Wall.   373-377.) 

Suit   in  equity,  v>het^  not  maintainahle — de- 
fense at  law. 

1.  When  fall  and  adequate  relief  can  be  obtained 
In  a  suit  at  law,  a  suit  in  equity  cannot  be  main- 
tained. 

2.  Where  the  defense  at  law,  to  suit  brought  on 
municipal  bonds,  is  perfect  and  complete,  the  mu- 
nicipality cEDDot  maintain  a  suit  in  equity  to  en- 
join their  collection  and  to  obtain  their  cancelation. 

[No.  70.] 
Submitted  Jan,  29, 187S,  Decided  Mar,  S,  lff7S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See  also  the  last  pre- 
ceding case. 

Mr,  Geo.  W.  Iiakin,  for  appellant. 
Mr,  H.  I*.  Palmer,  for  appellee. 

Mr.  Justice  Hunt  delivered  the  opinion  o 
the  *court:  .  [*3TC 

This  is  an  appeal  from  the  circuit  court  o 
the  United  States  for  the  eastern  district  o 
Wisconsin. 

The  plaintiff  filed  its  bill  to  restrain  the  de 
fendant,  George  W.  Winegar,  from  prosecuting 
his  suit  at  law  to  recover  the  amount  of  nin* 
several  bonds  purporting  to  be. issued  by  th 
town  of  Grand  Chute,  equal  to  $8,500  in  all 
It  is  alleged  that  the  bonds  were  issued  with 
out  authority,  in  violation  of  law  and  in  frau 
of  the  to\\'n,  by  Goodwin,  Hewitt,  and  Con 
key ;  that  the  same  have  no  legal  force  or  va 

Note. — Equity    jurisdiction    where    there    is 
remedy  at  law — see  note,  11  L.  R.  A.  68. 

When  a  verdict  may  be  directed  hy  the  court. 

If  the  facts  proved  and  uocontroverted  clearl 
fall  either  to  establish  a  cause  of  action  or  a  def ens 
as  a  matter  of  law,  the  court  may  direct  a  verdic 
Cornlnjr  v.  Troy  Factory,  44  N.  Y.  577  ;  Nicholls  '^ 
Goldsmith.  7  Wend.  160 ;  Thomasson  v.  Grocfe-  4 
Ala.  431  ;SavIIlev.L*dFarnhain.  17  Eng.  C.  L..  3^1 
riersol  V.  Nelll.  63  Pa.  St.  420;  Grand  Trunk  1 
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377*]  nal  *ho1der;  and  if  the  allegations  are 
true  and  constitute  a  defense,  the  defense  at 
law  to  the  suit  brought  by  him  is  perfect  and 
complete. 

A  judgment  against  Win^gar  in  the  suit 
brought  by  him  would  be  as  conclusive  upon 
the  invalidity  of  the  bonds,  would  as  effectual- 
ly prevent  all  future  vexatious  litigation,  would 
expose  the  fraud  and  prevent  future  deception 
as  perfectly  and  thoroughly  as  would  a  judg- 
ment in  the  equity  suit.  Under  such  circum- 
stances there  is  no  authority  for  bringing  this 
suit  in  equity. 

We  are  iBO  well  satisfied  that  the  bill  cannot 
be  sustained  for  the  reason  stated  that  we  do 
not  discuss  the  further  question  whether  a  bill 
of  this  character  can  be  sustained  where  two  of 
the  defendants  in  the  suit  are  residents  of  the 
same  state  with  the  plaintiff. 

Th0  judgment  must  be  affirmed. 


I.  CLIFTON  MOSES  et  ol.,  Plffs.  in  Err., 

V. 

MAYOR,ALDERMEN  AND  COMMON  COUN- 
CIL OF  THE  CITY  OF  MOBILE  et  oZ. 

(See   S.   C.    15   Wall.   387-390.) 

Decree,  when  not  finaL 

A  decree  in  a  state  court,  that  an  lojuoctlon  of 
the  court  below  be  dissolved,  is  in  no  sense  final, 
as  it  leaves  the  whole  case  to  be  disposed  of  upon 
its  merits. 

[No.  529.] 

Suhmitted  Feb.  12, 187S.  Decided  Mar.  S,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 

On  motion  to  dismiss. 

The  plaintiffs  in  error  filed  their  bill  Of  com- 
plaint m  the  state  court,  asserting  their  right 
imder  a  law  of  the  state  of  Alabama,  Dec.  31, 
1868,  to  carry  on  the  business  of  a  lottery,  and 
they  complained  that  in  so  doing  they  have  been 
several  times  arrested  by  various  agents  of  the 
police,  charged  with  gambling,  and  have  been 
thus  obstri^ed  in  the  pursuit  of  said  business. 

The  bill  then  prays  that  an  injunction  be  is- 
sued to  restrain  Martin  Horst,  as  mayor  of  the 
city,  together  with  the  aldermen  and  common 
council,  as  also  M.  Quin,  chief  of  police,  and 
his  assistants,  Keeler  M.  Phillips,  Kassens  & 
Cain,  from  interfering  in  their  "carrying  on 
the  scheme  of  the  roulette  table  and  ball,  or 
in  the  use  of  the  scheme  of  the  revolving  ob- 
long box  and  balls,  on  the  principle  of  the  game 
called  keno,"  etc.,  etc.  Writs  of  subpcena  were 
also  prayed  to  be  directed  to  the  defendants 
named. 

This  bill  was  filed  Aug.  17,  1871,  and  on  the 
same  day  the  chancellor  granted  the  injunction 
as  prayed  for.  The  principal  answer  is  that  of 
the  city,  which  denied,  among  other  things,  that 
the  complainants  have  fulfilled  the  conditions 
of  the  act  under  which  they  claimed  the  right 
of  lottery,  and  that,  under  pretext  of  its  au- 
thority, they  were  carrying  on  a  corrupting 
system  of  gambling— -which  it  is  admitted  that 
the  city  was  determined  to  put  down. 

Note. — What  is  "final  decree"  or  judpment  of 
atate  or  other  court,  from  ichich  appeal  lies — see 
notes.  5  U  ed.  U.  B.  302 ;  17  C.  C.  A.  238 ;  28  C  C. 
A.  4^2. 
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The  answer  insists  tbat»  after  a  default  of 
pavment  as  required  by  the  act,  while  it  was 
still  due  and  before  it  was  paid,  the  legislature, 
Mar.  8,  1871,  repealed  the  said  act  under  which 
the  complainants  claimed  this  right  to  carry  on 
the  system  of  gambling  describS  in  their  bill. 

It  further  insists,  that  the  mode  used  in  con- 
ducting this  business  is  unauthorized  by  the 
act. 

Upon  the  coming  in  of  these  answers,  a  mo- 
tion was  made  to,  dissolve  the  preliminary  in-, 
junction  and  this  was  denied. 

Under  the  statutory  practice  of  the  state,  an 
appeal  was  taken  from  this  order,  refusing  to 
dissolve,  to  the  supreme  court  of  the  state,  by 
which  the  following  judgment  was  entered: 

"It  is,  therefore,  considered  that  the  said 
decretal  order  of  said  chancery  court  be  re- 
versed and  annulled,  and  this  court  here  pro- 
ceed to  render  the  judgment  and  decree  which 
should  have  been  rendered  in  the  court  below 
doth  order,  adjudge  and  decree,  that  the  said 
decretal  order  of  said  chancery  court,  rendered 
in  vacation,  overruling  appellants'  motion  to 
dissolve  the  injunction  in  this  case,  be,  and 
the  same  is  hereby  reversed  and  annulled,  and 
that  the  said  injunction  is  hereby  dissolved.  It 
is  further  ordered,  adjudged  and  decreed,  that 
the  said  appellees  pay  the  costs  accruing  on 
said  appeal  in  this  court  and  in  the  chancery 
court.*' 

Whereupon  the  complainants  sued  out  this 
writ  of  error. 

Mr.  P.  Phillips,  for  defendants  in  error: 

The  dissolution  of  the  injunction  still  left  a 
bill  pending  to  be  disposed  of  upon  its  merits. 
The  prayer  is,  "That,  upon  the  final  hearing. 
Your  Honor  would  perpetuate  the  injunction, 
or  grant  such  other  relief  as  is  meet  and  ade- 
quate in  the  premises." 

That  from  such  decree  no  appeal  lies  to  this 
court,  has  been  frequently  decided. 

Verden  v.  Coleman,  18  How.  86,  15  L.  ed. 
272. 

Messrs.  John  T.  Morsan,  John  A.  Elmore 
and  Sani'l  F.  Rioe,  for  plaintiffs  in  erroV: 

The  supreme  court  of  Alabama  did  not  dis- 
miss the  bill  filed  in  the  cause,  but  it  held  ex- 
pressly that  the  bill  contained  no  equity.  The 
bill  had  no  purpose  except  to  obtain  a  perpet- 
ual injunction.  It  can  scarcely  be  said  tiiat 
such  a  decision  was  not  final  as  to  the  rights 
set  up  in  the  bill. 

The  judgment  dissolving  the  injunction  is 
final  for  purposes  of  an  appeal. 

Thompson  v.  Dean,  7  Wall.  342,  19  L.  ed.  94, 
0  How.  204. 

Mr.  Chief  Justice  Ohase,  on  motion,  deliv- 
ered the  opinion  of  the  court : 

This  is  a  motion  to  dismiss,  upon  two 
grounds :  Firsts  that  none  of  the  questions  spec- 
ified in  the  judiciary  act  of  1867  were  raised 
in  the  supreme  court  of  the  state;  second,  that 
there  was  no  final  judgment. 

As  we  are  clearly  of  opinion  that  we  have  no 
jurisdiction  of  the  case  for  the  second  reason 
it  is  unnecessary  to  consider  the  first.  Obvious- 
ly, there  was  no  final  decree.  The  only  decree 
rendered  in  the  supreme  court  was,  that  the  in- 
junction of  the  court  below  be  dissolved.  That 
decree  was  in  no  sense  final.  It  left  the  whole 
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case  to  be  disposed  of  upon  its  merits.    This 
has  been  frequently  decided. 

The  writ  of  error  to  the  Supreme  Court  of 
Alabama  muat^  therefore,  he  diemieaed. 


4S7*]  *JAHES  GRAHAM,  Auditor  of  Public 
Accounts  of  the  State  of  Louisiana,  Plff.  in 
Brr^ 

V, 

E.  E.  NORTON,  Assignee   in   Bankruptcy   of 
Alder,  Easy  ft  Co.,  et  al, 

f  See  8.  C  15  Wall.  427-420.) 

MandamuB,  when  may  he  issued — by  Circuit 

Courts, 

1.  The  express  authority  In  the  judiciary  act  to 
inue  writs  of  mandamus  to  national  courts  and  of- 
ficers, has  always  been  held  to  exclude  authority  to 
Issue  these  writs  to  state  courts  and  officers.  The 
only  exception  is,  where  they  hare  been  issued  as 
process  to  enforce  Judgments. 

2.  Circuit  courts  may  issue  writs  of  mandamus 
when  necessary  to  the  exercise  of  their  Jurisdic- 
tion, but  they  naye  no  authority  to  issue  them  as 
original  writs  in  any  case. 

[No.  414.] 
Argued  Feh.  IS,  187S.    Decided  Mar.  S,  J87S, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

On  May  16,  1871,  E.  E.  Nortwi  filed  a  peti- 
tion in  the  United  States  district  court  for  the 
state  of  Louisiana,  praying  for  a  writ  of  man- 
damus against  James  Graham,  auditor  of 
public  accounts  of  that  state. 

Norton  alleges  himself  to  be  assignee  in 
bankruptcy  of  certain  bankrupts,  whose  names 
appear  on  a  list  filed  as  an  eocnibit  with  his  pe- 
tition, as  document  A. 

He  avers  that  before  the  several  parties 
named  in  said  list  had  been  declared  bankrupts, 
they  had  each  paid  to  the  state  of  Louisiana 
the  amounts  set  opposite  their  names  reB{>ec- 
tively  in  document  A,  "As  taxes  illegally  im- 
posed and  collected  by  the  state,  under  an  act 
of  the  legislature  of  the  state,  approved  April 
4, 1866." 

He  avers  further  that>  by  operation  of  law 
and  the  assignments  of  all  the  assets,  rights 
and  interests,  to  petitioner,  of  said  bankrupts, 
he  is  entitled  to  the  several  amotmts  illegally 
collected  by  the  state,  and  is  entitled  to  re- 
ceive from  the  auditor  certificates  of  the  same, 
which  the  auditor  refuses  to  issue  to  him. 

He  avers  further,  that  the  bankrupts  did  not 
BUiTcnder  said  claims,  nor  were  they  mentioned 
in  their  schedules,  and  that  petitioner  knew 
nothing  of  them  until  about  Apr.  1,  1871. 

He  prays  for  a  mandamus,  ordering  the  au- 
ditor of  public  accounts  to  deliver  to  petition- 
er, as  assignee  in  bankruptcy  of  the  persons 
and  firms  mentioned  in  document  A,  certificates 
for  the  amount  of  taxes  illegally  collected  by 
the  state  of  Louisiana,  and  to  perform  all  such 
other  acts  as  may  be  required  of  him  by  the  act 
of  the  legislature  of  Louisiana,  approved  Apr. 
10,  1871. 

The  district  court,  June  21, 1871,  for  reasons 
not  found  in  the  transcript,  ordered  that  a  writ 
of  mandamus  issue  as  prayed  for. 

On  this  an  order  went  out,  in  the  name  of 

NoTM. — Orifjinal  juritdiotion  of  court  of  last  re- 
9ort  in  maitdcimss  aus^ — see  notet  58  L.  B.  A.  888. 
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the  President  of  the  United  States,  to  the  au- 
ditor, to  issue  the  certificates. 

The  cause  was  then  removed  on  the  applica- 
tion of  the  auditor  of  public  accounts,  by  writ 
of  error,  to  tiie  circuit  court,  to  effect  which 
the  auditor  was  required  by  the  judge  of  the 
district  court  to  furnish  bond  and  security  in 
the  sum  of  $65,000. 

Apr.  4,  the  circuit  court  gave  judgment 
against  the  auditor  of  public  accounts,  order- 
ing a  writ  of  mandamus  against  the  auditor, 
commanding  him  to  issue  certificates,  as  re- 
quired by  the  act  of  the  legislature  of  the  state 
of  Louisiana,  approved  Apr.  19,  1871,  to  E.  E. 
Norton,  assignee  in  bankruptcy  of  the  several 
bankrupts  mentioned  in  the  petition  and  docu- 
ments attached,  for  the  several  amounts  paid 
by  them  respectively,  and  collected  by  the 
state  of  Louisiana  from  them,  under  the  3d 
section  of  an  act  of  the  legislature  of  1865,  ap- 
proved Apr.  4,  1865. 

From  this  judgment  the  auditor  of  public 
accounts  of  the  state  of  Louisiana  has  sued  out 
a  writ  of  error  to  this  court,  which  was  al- 
lowed as  a  supersedeas  on  a  bond  of  $500. 
Mr,  Tlios.  J.  Dnrant,  for  plaintiff  in  error: 
In  speaking  of  the  writ  of  mandamus,  Cliff- 
ord, J.,  said,  in  delivering  the  opinion  of  the 
court: 

''None  of  the  circuit  courts  in  the  several 
states  can  issue  the  writ  as  an  exercise  of  orig- 
inal jurisdiction,  any  more  than  this  court." 

See  Itigys  v.  Johnson  Co,  6  Wall.  180,  18  L. 
ed.  774. 

Strong,  J.,  in  delivering  the  opinion'  of  the 
court,  said:  "There  is,  uien,  no  act  of  Con- 
gress which  has  conferred  upon  circuit  courts 
authority  to  issue  the  writ  of  mandamus  as  an 
original  proceeding,  or  at  all,  except  when  nec- 
essary for  the  exercise  of  the  jurisdiction  con- 
ferred upon  them  by  law." 

See,  Bath  Co.  v.  Amy,  13  Wall.  260,  20  L.  ed. 
54  L 

Messrs.  P.  PhiUlps  and  Thoa.  Hiiataii« 
for  defendant  in  error : 

In  the  case  of  Bath  Co,  r.  Amy,  supra,  cited 
by  counsel,  the  mandamus  was  refused,  be- 
cause Amy  had  no  judgment  on  the  coupons 
ivhich  he  held,  but  applied  for  the  writ  simply 
upon  presentment  of  nis  coupons  for  interest. 
This  case  is  far  different. 
The  bankrupt  court  is  by  the  Ist  section  of 
the  act,  charged  ''with  the  collection  of  all  the 
assets,"  marshaling  the  same,  etc.,  and  empow- 
ered to  make  all  neccssair  orders.  Its  powers 
and  jurisdiction  with  reference  to  the  effects 
of  the  bankruptcy  are  as  broad  and  comprehen- 
sive as  language  could  make  them.  The  inten- 
tion of  Congress  obviously  seems  to  have  been 
that  the  assignees  might  always  enforce  their 
rights  in  the  district  qpurts,  without  the  neces- 
sity of  ever  being  driven  into  the  state  tribunal. 
Now,  while  a  jurisdiction  first  acquired  by 
suit  in  a  circuit  court  is  necessary  to  authorize 
a  mandamus  by  such  court  on  a  state  officer, 
yet,  by  virtue  of  the  special  jurisdiction  confer- 
red by  the  bankrupt  act  upon  the  district  court 
in  bankruptcy  proceedings,  its  express  duty  to 
collect  the  assets  and  plenary  power  to  take  all 
steps  necessary  thereto,  it  seems  clear  that  the 
special  jurisdiction  conferred,  as  fully  and 
clearly  warrants  the  issuance  of  a  mandamus  by 
the  district  courts  i^.does  the  jurisdiction  of 
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a  circuit  court,  acquired  by  suit,  authorize  the 
latter  court  to  issue  the  writ. 

This  case  differs,  however,  in  the  most  essen- 
tial features,  from  any  reported  case  in  which 
the  writ  of  mandamus  has  been  applied  for.  In 
the  cause  against  Lee  county  and  similar  cases 
cited  in  Rtggs  v.  Johnson,  supra,  and  with 
which  the  court  is  familiar,  the  obligors  on  the 
bonds  refuse  to  pay  or  to  provide  for  the  pay- 
ment of  the  interest  claimed  as  due.  Of  course 
the  courts  could  not  assume  the  fact  that  the 
bonds  were  valid  and  the  interest  due,  and 
hence  the  necessity  of  a  judicial  establishment 
of  claimant's  right,  before  the  court  would 
grant  tbe  writ. 

In  this  case,  however,  there  can  be  no  neces- 
sity for  a  suit.  The  party  who  is  to  pay  (the 
state  of  Louisiana)  acknowledges  our  right; 
recognizes  the  fact  that  it  collected  money  un- 
lawfully; desires  to  refund  it,  and  directs  its 
auditor  to  issue  certificates  for  amounts  ille- 
gally paid. 

There  was  nothing  to  be  accomplished  by  a 
suit  primarily.  The  legislature  of  the  state 
had  directed  its  proper  officer  to  issue  certain 
certificates,  for  amounts  which  had  been  paid 
into  the  treasury,  to  the  parties,  or  their  repre- 
sentatives, who  had  paid  the  same. 

Tlie  state  could  not  be  sued.  The  only  course 
left  for  the  assignee  was  the  one  adopted.  He 
could  only  deal  with  a  refractory  state  officer 
who  denied  tlie  constitutionality  of  a  law  of  the 
state,  by  asking  for  a  mandamus. 

Mr.  Chief  Justice  Ohase  delivered  the  opih- 
ion  of  the  court: 

We  are  also  of  opinion  that  neither  the  dis- 
trict nor  the  circuit  court  had  jurisdiction  to 
issue  a  writ  of  mandamus  in  this  case.  Riggs 
v.  Johnsofi  Co.  6  Wall.  186,  18  L.  ed.  773.  This 
court  has  held  that  the  writ  may  be  used  f6r 
the  purpose  of  enforcing  a  judgment  rendered 
by  the  circuit  court,  where  its  use  by  the  state 
court  for  that  purpose  is  sanctioned  by  state 
laws,  but  in  such  cases  it  is  used  as  a  process  for 
the  enforcement  of  judgments  and  not  as  an 
original  proceeding. 

In  the  13th  section  of  the  judiciary  act  this 
court  is  clothed  with  power  to  issue  "writs  of 
mandamus  in  cases  warranted  by  the  processes 
and  usages  of  law  to  any  courts  appointed  or 
persons  holding  office  under  the  authority  of  the 
United  States.  1  Stat,  at  L.  81.  This  express 
authority  to  issue  writs  of  mandamus  to  na- 
tional courts  and  officers  has  always  been  held 
to  exclude  authority  to  issue  these  writs  to 
state  courts  and  officers.  Riggs  v.  Johnson  Co. 
supra.  The  only  exception  is  that  just  advert- 
429*]  ed  to,  'where  they  have  been  issued  as 
process  to  enforce  judgments. 

The  14th  section  clothes  all  the  courts  of  the 
United  States  with  power  to  issue  certain  spe- 
cific writs,  and  all  other  writs  which  may  be 
necessary  for  the  exercise  of  their  respective  ju- 
risdictions. Of  course  circuit  courts  may  issue 
writs  of  mandamus  when  necessary  to  the  ex- 
ercise of  their  jurisdiction,  but  they  have  no 
authority  to  issue  it  as  an  original  writ  in  any 
case.  The  absence  of  the  power  in  the  circuit 
courts  to  issue  writs  of  mandamus,  except  as 
ancillary  to  a  jurisdiction  already  acquired,  is 
so  well  explained  in  Bath  Co,  v.  Amy,  13  Wall. 
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247,  20  L.  ed.  540,  that  it  is   unnecessary  ta 
pursue  the  subject  further. 

The  judgment  of  the  Cirouii  Court  must  hs 
reversed,  and  the  case  remanded,  v)ith  direc- 
tions  to  dismiss  the  suit  for  want  of  jurisdiO' 
tion. 

Mr.  Justice  Bradley  t 

I  concur  in  the  judgment  of  the  court,  on 
the  ground  that  the  case  was  not  on  its  merits 
a  proper  one  for  a  mandamus.  I  think  it  unnee* 
eesary  te  pass  upon  the  question  whether  the 
bankrupt  court  may  or  may  not  in  any  case 
issue  a  mandamus  to  an  officer  of  a  state. 


NORWICH  AND  WORCESTER  RAILROAD 
COMPANY,  Plff.  in  Err., 

CHARLES  JOHNSON. 

(See  8.  C.  15  Wall.  105,  106.) 

Tender  in  legal  tender  notes,  good, 

A  tender  in  legal  tender  notes  of  the  United 
States  In  discharee  ot  an  obligation  made  previonS 
to  the  legal  tender  acts,  is  good.  Know  t.  Lee, 
Parker  v.  Davis  and  Dooley  y.  Smith,  79  and  80 
U.  8.,  20  L.  ed.,  followed. 

[No.  120.] 
Submitted  Feb.  24,  187S.  Decided  Mar.  10, 1873. 

IN  ERROR  to  the  Supreme  Court  of  Errors  ol 
the  State  of  Connecticut. 

Suit  was  brought  by  the  defendant  in  error, 
in  the  superior  court  of  New  London  countyj 
Connecticut,  upon  interest  coupons  attached  tc 
certain  railroad  bonds.  A  decree  having  beer 
given  for  the  plaintiif,  and  affirmed  upon  ap- 
peal by  the  supreme  court  of  errors  of  thai 
state,  the  defendant  sued  out  this  writ  of  error 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  J.  Halsey,  for  plaintiff  in  error. 

Mr.  Geo.  Pratt,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  o: 
the  court: 

This  is  a  writ  of  error  to  the  supreme  cour 
of  errors  of  the  state  of  Connecticut. 

The  plaintiff  in  error  was  sued  on  certaii 
coupons  for  interejit  attached  to  bonds  made  ii 
the  year  1860.  When  the  coupons  fell  due,  th 
amount  was  tendered  in  the  legal  tender  note 
of  the  United  States,  and  they  were  refused 
The  state  court  rendered  judgment  that  tbi 
tender  was  not  good,  and  that  plaintiff  belo> 
should  receive  the  amount  with  interest  in  gol 
and  silver  coin  of  the  United  States.  This  wri 
of  error  is  brought  to  reverse  that  judgment. 

In  accordance  with  the  principles  settled  b 
this  court  in  the  cases  of  Knox  v.  Lee,  an 
Parker  v.  Davis,  12  Wall.  457,  20  L.  ed.  28" 
which  were  affirmed  in  Dooley  v.  Smith,  1 
Wall.  C04,  20  L.  ed.  547,  the  tender  was  a  goo 
and  valid  one,  and  the  judgment  for  coin  is  e: 
roneous,  and  must  be  reversed. 

•It  is  therefore  ordered  that  the  judg-  ['lO 
ment  of  the  supreme  court  of  errors  oi  Conne 
ticut  be,  and  the  same  is  hereby  reversed,  a,n 
the  cause  reminded  to  that  court  for  furifu 
proceedings  in  conformity  tcith  this  opinion^ 

Mr.  Chief  Justice  Cl&aae  dissenting: 

I  think  it  my  duty  to  express  my  dissent  fro 

NoTH. — What  a  tender  eliould  be  made  in s 

note  20  L.  ed.  U.  S.  547. 
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the  judgment  just  announced,  for  the  reason 
stated  in  the  opinion  of  the  court  in  Hepburn 
▼.  QristDold,  8  Wall.  603,  19  L.  ed.  513,  and  in 
the  dissenting  opinions  in  Knox  v.  Lee,  aupra, 
and  Parker  v.  Davie,  supra. 

My  brothers  Clifford  and  Field*  concur  in 
this  dissent. 


*K)»]THE  CLEVELAND,  PAINESVILLE 
AND  ASHTABULA  RAILROAD  COM- 
PANY, Plff.  in  Err., 

COMMONWEALTH    OF    PENNSYLVANIA. 

(See  8.  C  "State  Tarn  on  Foreign-held  Bonds,"  15 

Wall.  300-826.) 

Btaie  tawaiion,  limit  of — bonds  held  by  non- 
residents —  secured  by  state  mortgage  — 
emtra-territorial  effect  of  state  law. 

tl.  Tbe  power  of  taxation  of  a  state  is  limited 
to  ptrsons,  property  and  business  within  her  Ju- 
rlsolccioD.  All  taxation  must  relate  to  one  of  these 
subjects. 

2.  Bonds  Issued  by  a  railroad  company  are  prop- 
erty in  the  hands  of  the  holders,  and  when  held  by 
non-residents  of  the  state  In  which  the  company 
was  incorporated,  they  are  properly  beyond  the  Ju- 
risdiction of  that  state.  A  law  of  Pennsylvania, 
passed  on  the  1st  of  May,  1868,  which  requires  the 
treasurer  of  the  company  incorporated  and  doing 
business  In  that  state  to  retain  five  per  cent  of  the 
interest  due  on  bonds  of  the  company,  made  and 
payable  out  of  the  state  to  non-residents  of  the 
state,  cltlsens  of  other  states,  and  held  by  them,  Is 
not,  therefore,  a  legitimate  exercise  of  the  taxing 

Kwer  of  the  state.  It  Is  a  law  which  Interferes 
tween  the  company  and  the  bond  holder,  and, 
under  the  pretense  of  levying  a  tax.  Impairs  the 
obligation  of  the  contract  between  parties. 

8.  The  exemption  from  taxation,  by  tbe  state  of 
P«ansylvanla,  of  bonds  thus  Issued  to  and  held  by 
non-residents  of  that  state,  citizens  of  other  states, 
Is  not  affected  by  the  fact  that  the  bonds  are  se- 
cured by  a  mortage,  executed  simultaneously  with 
them  upon  proper^  situated  in  that  state.  A  mort- 
gage there,  though  In  the  form  of  a  conveyance,  is 
a  mere  security  for  a  debt,  and  transfers  no  estate 
Ib  the  mortgaged  premises.  It  simply  creates  a  lien 
upon  them,  and  only  confers  upon  the  holder  or  the 
party  for  whose  benedt  the  mortgage  is  given,  a 
right  to  proceed  against  the  property  mortgaged 
upon  a  given  contingency,  to  enforce  the  payment 
of  his  demand.  This'  right  has  no  locality  Inde- 
pendent of  the  party  In  whom  It  resides. 

4.  The  tax  laws  ox  a  state  can  have  no  extrater- 
ritorial operations ;  nor  can  any  law  of  a  state  in- 
consistent with  the  terms  of  a  contract  made  with 
or  payable  to,  parties  out  of  a  state,  have  any  ef- 
fect upon  the  contract  whilst  it  is  m  the  hands  of 
sudi  parties,  or  other  non-residents    of  the  state. 

[No.  31.] 
Argued  Feb.  It,  1875.  Decided  Mar.  10,  1873. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
Commonwealth  of  Pennsylvania. 

Tlie  auditor  general  and  state  treasurer  of 
Pennsylvania  settled  an  account  against  the 
plaintiiT  in  error,  for  a  tax  on  the  interest  paid 
by  the  company  on  its  bonds.  The  company, 
having  appealed  successfully  to  the  court  of 
common  pleas  of  Dauphin  county,  and  to  the 
supreme  court  of  the  state,  in  both  of  which 
courts  the  tax  was  held  valid,  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

fHeadnotes  by  Mr.  Justice  Field. 

Nora. — Power  of  Btate  to  tax — see  note  10 
I*,  ed.   U.   8.   1022. 

Situs  tor  tuTotlon  of  notes  and  mortgages — see 
note  16  L.  R.  A.  T20. 
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Messrs.  J.W.Simonton  and  J.  E.  OoweB« 

for  plaintiff  in  error : 

This  case  is,  in  all  essential  particulars, 
identical  with  that  of  Railroad  Co.  v.  Jackson, 
7  Wall.  262,  19  L.  ed.  88. 

We  have  only  to  strike  out  "Maryland'*  and 
insert  "Ohio"  and  change  the  name  of  the  case, 
when  every  word  of  the  opinion  in  the  Jackson 
Case  will  apply  as  well  to  this  case  as  if  it  had 
been  written  for  it  .  And  this  court  has  said 
that  the  adjudications  of  a  state  court  are  no 
more  to  control  its  judgment,  in  a  cause  brought 
here  from  such  court,  than  if  brought  from  a 
circuit  court  of  the  United  States;  and  that  its 
duty  depends  on.  the  question  raised,  and  not  on 
the  channel  through  which  the  case  comes. 
Butz  V.  Muscatine,  8  Wall.  575,  19  L.  ed.  490. 

We,  therefore,  look  upon  the  case  of  The  R. 
Co.  V.  Jackson,  as  an  authoritative  decision 
of  the  question  involved  in  this  case ;  and  it  is 
only  because  the  supreme  court  of  Pennsylvania 
has  thought  proper,  notwithstanding  that  deci- 
sion, to  adhere  to  its  own  prior  case  of  Maltby 
V.  R.  Co.  52  Pa.  140,  that  we  feel  it  to  be  our 
duty  to  argue  it  further,  and  to  call  the  atten- 
tion of  this  court  to  other  reasons  why,  as  we 
think,  the  judgment  should  be  reversed,  in  ad- 
dition to  the  one  sufficient  ground  upon  which 
the  decision  in  the  Jackson  Case  is  put.  We 
contend,  then,  further,  that  the  judgment  of 
the  state  court  should  be  reversed. 

Second.  Because,  for  other  reasons  in  addi- 
tion to  those  given  by  this  court  in  the  Jackson 
Case,  the  said  act  of  the  legislature  of  Penn- 
sylvania, as  applied  to  the  facts  and  circum- 
stances of  this  case,  is  unconstitutional  and 
void,  in  that  it  impairs  the  obligation  of  the 
contract  between  the  nonresident  bond  holder 
and  the  corporation  plaintiff  in  error. 

It  was  said  by  Mr.  Justice  Nelson,  in  deliver- 
ing the  opinion  of  the  court  in  the  lattor  case: 
"Tne  tax  upon  the  promissory  note  or  bond 
given  by  the  resident  debtor,  and  the  withhold- 
ing of  the  amoimt  from  the  interest  due  to  the 
non-resident,  would  seem  to  he  a  tax  upon  such 
non-resident.  It  is  not  a  tax  of  the  money  lent, 
because  that  belongs  to  the  resident  debtor,  for 
which  he  is  taxable;  it  is  a  tax  on  the  security, 
the  bond,  which  is  in  the  hands  of  the  nonres- 
ident holder." 

This  is  shown  to  be  so  by  the  very  terms  of 
the  law  under  which  the  tax  is  claimed.  It 
provides,  "That  the  president,  treasurer,  or 
cashier  of  every  company,  except  banks  and 
saving  institutions,  incorporatcKi  under  the 
laws  of  this  commonwealth,  doing  business  in 
this  state,  which  pays  interest  to  ite  bond 
holders  or  other  creditors,  shall,  before  the 
payment  of  the  same,  retain  from  said  bond 
holders  or  creditors,  a  tax  of  five  per  centum 
upon  every  dollar  of  interest  paid  as  aforesaid, 
and  shall  pay  over  the  same  to  the  state  treas- 
urer for  the  use  of  the  commonwealth. 

And  it  has  been  so  construed  by  the  supreme 
court  of  Pennsylvania  in  Clapton  v.  R.  Co.  54 
Pa.  356. 

We  do  not  doubt  the  power  or  right  of  the 
state  to  impose  such  taxes  as  it  may  see  fit 
upon  all  railroads  or  parte  of  railroads  which 
lie  within  its  borders,  nor  upon  the  franchises 
of  all  railroad  companies  chartered  by  the 
stete,  by  any  general  law  which  shall  apply 
alike  to  all,  according  to  tlieir  value. 
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But  it  is  a  question  of  its  power  and  right  to 
levy  a  contribution  or  tax  upon  the  contracts 
or  cboses  in  action  of  citizens  of  other  states, 
by  requiring  the  officers  of  the  debtor  corpora- 
tion to  withhold  a  part  of  the  interest  stipu- 
lated to  be  paid  to  such  citizens  of  other  states, 
and  to  pay  the  same  into  the  treasury  of  the 
state. 

This,  we  contend,  cannot  be  done  upon  any 
legal  principle  of  taxation,  and  the  law,  if  so 
construed  and  applied,  would  impair  the  obliga- 
tion of  the  contract  between  the  railroad  com- 
pany and  such  citizens  and  residents  of  other 
states,  and  is,  therefore,  repugnant  to  the  Con- 
stitution of  the  United  States,  and  null  and  void. 

The  import  of  the  terms  "obligation  of  a 
contract*'  has  been  thus  defined  and  illustrated 
by  this  couii:  "The  obligation  of  a  contract 
consists  in  its  binding  force  on  the  party  who 
makes  it.  This  depends  on  the  laws  in  existence 
when  it  is  made ;  these  are  necessarily  referred 
to  in  all  contracts,  and  form  a  part  of  them  as 
the  measure  of  the  obligation  to  perform  them 
by  the  one  party,  and  the  right  acquired  hy  the 
other.  ...  If  any  subsequent  law  affect 
to  diminish  the  duty,  or  to  impair  the  right, 
it  necessarily  bears  on  the  obligation  of  the 
contract  in  favor  of  one  party  to  the  injury  of 
the  other;  hence,  any  law  which,  in  its  opera- 
tion, amounte  to  a  denial  or  obstruction  of  the 
rights  accruing  by  a  contract,  ...  is  directly 
obnoxious  to  uie  prohibition  of  the  Constitu- 
tion." 

MoCracken  v.  Hayijoard,  2  How.  612. 

And  Judge  Story  has  said:  ''It  is  the  civil 
obligation  of  contracte  which  it  (the  Constitu- 
tion) is  designed  to  reach;  that  is,  the  obliga- 
tion which  is  recognized  by  and  results  from  the 
law  of  the  state  in  which  it  is  made.  .  .  • 
When  it  does  not  fall  within  the  predicament 
of  being  either  illegal  or  void,  its  obligatory 
force  is  coextensive  with  ite  stipulations."  3 
Story,  Const.  §  1374. 

Defining  and  illustrating  the  sense  in  which 
the  term  "impairing  the  obli^tion  of  a  con- 
tract" is  used  in  the  Constitution,  Judge  Story 
says:  "It  is  perfectly  clear  that  any  law  whiCh 
enlarges,  abridges  or  in  any  maimer  changes 
the  intention  of  the  parties,  resulting  from  the 
stipulations  in  the  contract,  necessarily  im- 
pairs it.  The  manner  or  degree  in  which  this 
change  is  effected,  can  in  no  respect  influence 
the  conclusion;  for  whether  the  law  affect  tue 
validity,  the  construction,  the  duration,  tjie 
discharge  or  the  evidence  of  tue  contract,  it 
impairs  ite  obligation,  though  it  may  not  do 
so  to  the  same  extent  in  all  the  supposed  cases. 
Any  deviation  from  its  terms  by  postponing  or 
accelerating  the  period  of  performance  whicn  it 
prescribes,  imposing  conditions  not  expressed 
m  the  contract,  or  dispensing  with  the  perform- 
ance of  those  which  are  a  part  of  the  contract, 
however  minute  or  apparently  immaterial  in 
their  effect  upon  it,  impairs  its  obligation.  A 
foriiorif  a  law  which  makes  the  contract  whol- 
ly invalid,  or  extinguishes  or  releases  it,  is  a 
law  impairing  it."    3  Story,  Const.  9  1379. 

The  principle  we  believe  to  be  this:  all  citi- 
zens of  any  given  state,  in  entering  into  con- 
tracts to  be  performed  within  such  stete,  are 
bound  to  have  regard  to  the  laws  of  the  state 
then  in  force,  which  relate  to  or  bear  upon  the 
subject;  as  well  as  to  the  fact  that  there  are 
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certain  classes  of  laws,  such  as  tax  laws  and 
police  laws,  which  may  be  constitutionally  ap- 
plied to  prior  contracte;  but  a  citizen  of  one 
state,  entering  into  a  contract  lawful  in  his 
own  stete,  which  is  to  be  performed  there,  is 
not  bound,  in  contracting,  to  have  any  refer- 
ence to  the  laws  of  another  stete,  present  or 
future,  whether  they  be  tex  laws  or  laws  of  any 
other  kind. 

An  illustration  of  this  principle  is  given  in 
the  effect  of  stete  insolvent  laws.  Thus,  citi- 
zens of  a  given  stete,  entering  into  a  contract 
to  be  performed  in  such  stete,  are  bound  by 
the  fact  of  the  existence  of  an  insolvent  law; 
but  one  who  is  a  citizen  of  another  state,  even 
though  contracting  in  the  -stete  where  such 
law  existe,  with  one  of  its  citizens,  is  not  bound 
to  have  any  regard  to  such  law,  and  his  righte 
cannot  be  affected  by  it,  owing  to  the  clause  of 
the  Constitution  of  the  United  Stetes  prohib- 
iting any  stete  from  passing  any  law  impairing 
the  obligation  of  contracte.  The  state  law  has 
no  jurisdiction  over  him,  and  his  contract  is 
not  affected  by  it,  because  he  is  not  a  citizen 
of  such  stete. 

Ogden  v.  Saunders,  12  Wheat.  213;  Bald- 
finn  V.  Hale,  1  Wall.  223,  17  L.  ed.  531;  Story, 
Confl.  L.  (4th  ed.)  §  341. 

Judge  Story  says:  "Under  the  peculiar 
structure  of  the  Constitution  of  the  Unit^ 
Stetes,  prohibiting  the  stetes  from  passing 
laws  impairing  the  obligation  of  contracts,  it 
has  been  decided  that  a  discharge  under  in- 
solvent laws  of  the  stete  where  the  contract  was 
made,  will  not  operate  as  a  discharge  of  the 
contract,  unless  it  was  made  between  citizens 
of  the  same  stete;  it  cannot,  therefore,  dis- 
charge a  contract  made  with  a  citizen  of  an- 
other stete." 

He  also  lays  it  down  as  a  maxim  (Conflict  of 
Laws,  §  20)  "That  no  state  or  nation  can,  by 
its  laws,  directly  affect  or  bind  property  out 
of  ite  own  territory,  or  bind  persons  not  resi- 
dents therein,  whether  they  are  natural  bom 
subjects  or  others."    And  see  §9  17-19. 

This  tex  law  does  attempt  to  bind  and  affect 
both  persons  and  property  out  of  ite  jurisdic- 
tion. 

The  law,  then,  is  aimed  directly  at  the  con- 
tract, and,  in  effect  as  well  as  in  terms,  it  says 
to  the  debtor:  "You  shall  not  perform  your 
contract  according  to  its  stipulations,"  and  to 
the  bond  holder:  "You  shall  receive  a  part 
only,  and  not  the  whole  of  that  for  which  you 
contracted." 

The  law  could  not  be  en  forced  directly  apiinst 
the  bond  holder,  because  he  is  not  within  the 
jurisdiction,  nor  against  his  property,  for  nei- 
ther is  it  within  the  jurisdiction;  hence  there 
is  no  penalty  imposed  upon  him  for  failing  to 
comply  with  the  law,  nor  any  attempt  at  or  pro- 
vision for  enforcing  it  against  him  or  against 
his  property.  But  the  debtor  being  within 
the  jurisdiction  and  power  of  the  law,  is  re- 
quired, on  pain  of  having  to  pay  the  tex  him- 
self, with  a  penalty  added,  to  violate  his  con- 
tract with  the  bond  holder  and  force  him  to 
teke  a  part  of  the  interest  due  him  in  full  sat- 
isfaction of  the  whole.  This  we  contend  is  "im- 
pairing the  obligation  of  the  contract,"  between 
the  company  and  the  bond  holder,  and  taxing 
persons  and  things  beyond  the  jurisdiction  o! 
the  stete. 

8S  V.  8. 
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lit  it  is  said  that,  although  the  bond  hold- 
ff  ■  k(j»d  the  jurisdiGtion  of  the  state,  his 
ftfstf  is  within  it;  and,  indeed,  this  is  the 
prkiptl  groond  upon  which  the  decision  in  the 
mdMaUhy  y.  IL  Co.  52  Pa.  140,  is  put  hj 
'kfoat  It  says:  'fThere  must  be  jurisdic- 
m  tm  either  the  property  or  person  of  the 
nfffdie  the  power  cannot  be  exercised;  but 
ikn  the  property  is  within  our  jurisdiction, 
d  Bjoys  the  protection  of  our  state  govem- 
a<  it  ii  jnstly  taxable,  and  it  is  of  no  mo- 
Mttbt  the  owner  who  is  required  to  pay  the 
kx  raidei  elflewhere." 

fetUik  that  this  position  rests  upon  a  oon- 
asa  9i  ideas  and  a  confounding  of  thinga 
Tbk  are,  in  their  nature,  entirely  distinct 
wi  Mpinte;  and  that  there  is  no  proper 
« in  whidi  the  non-resident  bond  holder, 
ih4  cu  tie  said  to  have  any  property  witii- 
itkitate. 

ie  iocs  not  own  the  property  or  the  f ran- 
tts  «l  the  eorporation  debtor,  nor  anjrthing 
Mkuuaetual  situs  within  the  state.  The 
■epsty  BKotgaged  belongs  entirely  to  the 
•tor,  who  has  complete  control  over  it,  and  it 
m  to  OS  to  involve  a  contradiction  of  terms, 
ifskof  it  as  belonging,  in  any  sense,  to  the 
lanodat  creditor. 

it  ii  certainly  as  well  settled  as  anything 
■kii  Pennsylvania,  whatever  the  doctrine 
V  be  elsewhere,  that  a  mortgage  is  only  a 
« « eacambrannce  on  the  land  mortgaged, 
■t  tbt  the  mortgagee  has  no  estate  in  the 
■i  Tkn,  in  Wilson  v.  Shoenberger,  31  Pa. 
a.itii  «tid  by  Woodward,  J.:  "It  is  the 
*iU  law  of  the  Pennsylvania  mortgage,  that 
^  it  form  a  conveyance  of  title,  it  is,  in 
^y  both  at  law  and  in  equity,  only  a  se- 
wy  far  the  payment  of  money,  or  perf orm- 
« Mother  collateral  contract." 
MhEiwiOMon  v.  Ifichols,  22  Pa.  79, 
•«■,  J,  says:  "The  mortgagee  has  no  es- 
^»the land.  Hia  mortgage  is  nothing  but 
^  "ari^  for  a  debt.     It  is  only  an  encum- 

^ii  Witmer's  Appeal,  45  Pa.  463,  it  is  said  : 
'^■Htgagee  has  no  estate  in  the  land,  any 
*n  tka  a  judgment  creditor.  Both  have 
41 1^  it,  and  no  more  than  liens.  This 
^ajreealy  asserted  in  Asay  v.  Hoover,  5  Pa. 
*^  "^  bs  been  substantially,  if  not  express- 
?  dned  in  many  cases. 
^*wt  T.  Jfadeiro,  1  Rawle,  325 ;  Edmonson 
;  JteWi,  22  Pa.  79;  Wilson  v.  Shoenherger, 

H  althoogh  in  Pa.  all  possible  contingent 
^te  land  accompanied  with  an  estate,  prop- 
^  « Teal  interest  in  the  land,  are  si^ject  to 
^9i  tile  on  execution  {Humphreys  v. 
^M^,  1  Yeates,  429 ;  Shaupe  v.  Shaupe, 
j^Sa|.  4  R.  12;  Sireaper  v.  Fisher,  1  Rawle, 

-'•  it  kas  been  settl^,  on  the  principle  of 
^  •{  Bterest  or  estate  in  the  mortgagee, 
*-*  ^  Bortgaged  premises  cannot  be  ta^en 
•^ntitm  for  his  debt. 

fr^J'  Madeira,  I  Rawle,  329. 
y^  being  the  nature  of  the  mortgage,  it 
^  eumot  be  said  that  the  non-resident 
■*^  lad  owner  of  a  bond  secured  by  mort- 
*^  !^  owns  any  real  estate  there. 
^  be,  then,  own  any  personal  property 
"^  the  itateT  He  docs  not  own  the  money 
<  far  that^  ■■  has  been  truly  said  by  Mr. 


Justice  Nelson,  in  Railroad  Co,  v.  Jackson,  su- 
pra, "belongs  to  tne  resident  debtor,  for  which 
he  is  taxable."  If,  then,  he  owns  neither  the 
land  bound  nor  the  money  lent,  but  merely  tue 
bond  and  mortgage,  the  choses  in  action  which 
follow  the  person  of  the  owner,  and  are  actual- 
ly within  his  possession  without  the  state,  we 
submit  that  he  owns  nothing  within  the  juris- 
diction of  the  state.  Neither  does  he  need,  as 
has  been  argued,  to  invoke  the  aid  of  the  courts 
of  the  state  to  reap  the  fruits  of  his  security 
in  case  of  the  non-payment  of  the  interest  or 
principal  of  the  bonds.  By  the  express  terms 
of  the  mortgages  given  by  the  plaintiff  in  er- 
ror, the  trustees  therein  named  are  authorized 
and,  at  the  request  of  the  bond  holders,  re- 

?[uired  to  sell  the  mortgaged  premises,  in  de- 
ault  of  payment,  at  a  place  outside  of  Penn- 
sylvania. And  the  courts  of  the  United  States 
have  ample  jurisdiction  and  power  to  give  the 
non-resident  bond  holder  all  the  judicial  aid 
he  may  need. 

These  considerations  have  led  the  courts  of 
these  states  where  this  question  has  been  raised, 
to  decide  in  favor  of  the  position  taken  by  the 

Slaintiff  in  error.  Thus,  in  Nevada  v.  Earle,  1 
fev.  397,  it  is  decided  that  the  state,  under  a 
statute  imposing  a  tax,  inter  alia,  on  "money 
at  interest,  secured  by  m<ni^ga^e,"  could  not 
tax  mortgages  or  bonds  belonging  to  persons 
not  citizens  nor  residents  of  the  state,  although 
the  mortgages  were  a  lien  on  lands  within  the 
state. 

And  in  the  case  of  Davenport  v.  Railroad  Co, 
12  la.  539,  the  court  held  that  mortgages  owned 
by  non-residents  of  the  state  could  not  be  taxed 
within  it. 

Both  in  law  and  equity  the  mortgagee  has 
only  a  chattel  interest.    See  1  Will.  Mort.  163. 

The  mortgage  itself  being  personal  property, 
a  chose  in  action,  attaches  to  the  person  of  tne 
owner.    See  Story,  Confl.  L.  §  379. 

In  Ang.  ft  Ames,  Corp.  §  458,  it  is  said: 
The  general  rule  appears  clearly  to  be  that,  in 
regard  to  public  taxes,  every  person  is  liable 
to  be  assessed  for  his  personal  property  in  the 
state  of  which  he  is  an  inhabitant;  and  stock 
owned  in  incorporated  banks,  etc.,  by  non-resi- 
dent holders  thereof,  is  not  subject  to  the  tax- 
ing power  of  the  state. 

8tate  V.  Ross,  3  Zab.  517;  People  v.  East- 
man, 25  Gal.  603;  People  v.  Park,  23  Cal.  138; 
Latrode  v.  Baltimore,  19  Md.  20. 

The  converse  of  the  proposition  for  which 
we  contend  has  been  held  by  the  supreme  court 
of  Pa.  in  a  well  considered  opinion  delivered 
in  M'Keen  v.  County  of  Northampton,  49  Pa. 
519,  where  it  is  clearly  shown  and  expressly  de- 
cided, that  the  owner  of  shares  of  stock  in  an 
incorporated  company,  and  a  fortiori  we  say 
a  creditor  of  such  company,  has  no  title  what- 
ever in  the  real  estate  or  other  property  of  the 
company,  and  that  such  shares  are  taxable  as 
the  property  of  the  stockholder,  only  in  the 
state  of  which  he  is  a  resident. 

This  decision  is  undoubtedly  correct.  It  was 
not  referred  to,  either  in  argument  or  by  the 
court,  so  far  as  appears  by  the  report  of  the 
case,  in  Maltby  v.  R,  Co,  52  Pa.  140.  And  we 
do  not  sec  how  it  can  be  reconciled  with  that 
case  (which  certainly  did  not  intend  to  over- 
rule it)  unless  the  same  property  can  have  a 
situs  in  two  or  more  different  states  at  the 
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same  time,  for  the  same  purpose  precisely,  which 
seems  to  us  as  impossible  as  that  the  same  par- 
ty should  be  in  two  places  at  the  same  instant. 
The  following  quotations,  taken  from  the 
opinion  of  the  court  of  appeals  in  Hoyt  v. 
Comr,  of  Taxes,  23  N.  Y.  230,  delivered  by 
Comstock,  Ch.  J.,  shows  the  impossibility  of 
reconciling  these  two  opposite  principles.  "The 
statute  means  one  thing  or  the  other.  It  can- 
not have  double  and  inconsistent  interpreta- 
tions. And  as  this  is  impossible,  so  we  can- 
not, under  and  according  to  the  statute,  tax 
the  citizen  of  Massachusetts  in  respect  to  his 
chattels  here,  and  at  the  same  time  tax  the  cit- 
izen of  New  York  in  respect  of  his  chattels 
having  an  actual  situs  there.  In  both  cases  the 
property  must  be  'within  this  state,'  or  there 

18  no  right  to  tax  it  at  all.  It  cannot  be  true 
in  fact,  if  a  Massachusetts  man  owns  two 
spans  of  horses,  one  of  which  draws  his  car- 
riage at  home,  and  the  other  is  kept  on  his 
farm  here,  that  both  are  within  the  state.  It 
cannot  be  true  by  any  legal  intendment;  be- 
cause the  same  intendment  which  locates  one 
of  them  here,  must  locate  the  other  abroad, 
and  beyond  the  taxing  power.  It  seems  to  fol- 
low, then,  inevitably,  that  before  we  can  up- 
hold the  tax  which  has  been  imposed  upon  the 
relator's  property  situated  in  New  Orleans  and 
New  Jersey,  we  must  first  determine  that  if  he 
resided  there,  and  the  same  goods  and  chattels 
were  located  here,  they  could  not  be  taxed  as 
being  within  the  state.  Such  a  determination 
would,  I  am  satisfied,  contravene  the  plain  let- 
ter of  the  statute,  as  all  soimd  principles  un- 
derlie the  subject." 

We  think  it  much  more  probable,  that  the 
rule  laid  down  in  Malthy  v.  Railroad  Co.  was 
adopted  hastily,  without  sufficient  considera- 
tion, and  without  adverting  to  the  consequen- 
ces which  would  logically  result  from  it,  or  to 
its  antagonism  to  the  principles  already  adopt- 
ed by  the  court,  and  which  nad  become  a  part 
of  the  settled  law  of  the  state.  And  hence 
we  consider  this  a  proper  case  for  this  court, 
on  the  principle  laid  down  and  enforced  in  the 
cases  of  Oelpoke  v.  Dubuque,  1  Wall.  175,  17 
L.  ed.  520;  and  Butz  v.  Muscatine,  8  Wall.  575, 

19  L.  ed.  490,  to  follow  those  decisions  of  the 
state  court  which  best  accord  with  its  own  de- 
cisions, with  sound  principle  and  with  the  con- 
stitutional rights  of  citizens  of  other  states. 

And  we  would  here  suggest  in  passing,  wheth- 
er the  double  taxation  which  would  fall  upon 
the  citizens  of  other  states,  if  this  law  were 
applied  to  them,  would  be  compatible  with  their 
rights  under  the  clause  of  the  Constitution, 
which  guaranties  to  the  citizens  of  each  state 
all  privileges  and  immunities  of  citizens  of  the 
several  states. 

We  contend  that  the  judgment  of  the  su- 
preme court  of  Pa.  should  be  reversed: 

Third.  Because,  by  the  law  declared  valid  by 
that  judgment,  the  legislature  of  Pa.  attempt 
to  exercise  jurisdiction  beyond  the  state,  and 
to  affect  contracts  and  rights  of  citizens  of 
other  states,  which  are  protected  by  the  Con- 
stitution of  the  United  States  and  the  judicial 
power  granted  to  its  courts. 

The  argument  on  this  point  is  founded  on 
the  principle  enunciated  by  Justice  Johnson, 
in  summing  up  the  conclusion  arrived  at  by 
the  majority  of  the  court  in  the  case  of  Ogden 
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V.  Saunders,  12  Wheat.  369,  as  to  the  power  of 
the  states  to  pass  insolvent  laws,  viz.: 

"When  the  states  pass  beyond  their  own  lim- 
its and  the  rights  of  their  own  citizens,  and 
'act  upon  the  rights  of  citizens  of  other  states, 
there  arises  a  conflict  of  sovereign  power,  and  a 
collision  with  the  judicial  power  granted  to 
tne  United  States,  which  renders  the  exercise 
of  such  a  power  incompatible  with  the  rights 
of  other  states,  and  with  the  Constitution  of 
the  United  States." 

This  court,  in  the  case  of  8haw  v.  Robbins, 
12  Wheat.  369,  note,  applied  the  same  doctrine 
to  the  decision  of  a  state  court,  and  reversed 
its  judgment. 

The  supreme  court  of  Mass.  recognized  the 
authority  of  the  United  States  Supreme  Court 
on  this  principle,  Kelley  v.  Drury,  9  Allen,  27, 
and  following  Baldwin  v.  Hdie,  1  Wall.  223, 
17  L.  ed.  531,  overruled  its  own  prior  deci- 
sions which  were  in  conflict  with  it.  It  says: 
"The  decisions  of  the  Supreme  Court  of  the 
United  States  upon  a  question  of  this  nature 
are  guides  to  which  we  yield,  as  the  highest 
exponents  of  the  law." 

Messrs,  F.  Carroll  Brewster,  IVayme 
MoVeash  and  James  W.  M.  NewUii,  for 
defendant  in  error. 

By  the  original  charter  granted  by  the  state 
of  Pa.  to  the  Cleveland,  Paiuesville,  A;  Ashta- 
.bula  Railroad  Company,  the  state  expressly  re- 
served to  itself  an  unlimited  power  of  taxation, 
and  made  it  one  of  the  terms  and  conditions  of 
the  grant  of  its  corporate  franchises.  This  act 
was  approved  May  5,  1854,  and  is  to  be  found 
in  the  pamphlet  laws  of  Pa.  for  the  year  1854, 
on  pp.  589,  590.  The  phraseology  is  as  follows: 

Section  4.  "That  all  the  privileges  and  im- 
munities granted  to  the  said  Cleveland,  Paiues- 
ville k  Ashtabula  Railroad  Company  in  and 
by  this  act,  are  planted  upon  the  following 
terms  and  conditions,  namely:  .  .  .  pro- 
vided, that  the  Commonwealth  hereby  reserves 
the  right  at  any  time  that  may  be  deemed 
necessary  to  protect  their  interests,  to  impose 
such  taxes  on  the  Cleveland,  Painesville  &  Ash- 
tabula Railroad  Company  as  may  be  imposed 
by  any  general  tax  law  upon  all  the  railroads 
of  this  Commonwealth." 

Section  5  provides  that,  if  the  duties  of  the 
corporation  are  neglected,  or  the  terms  and 
conditions  of  the  grant  are  not  complied  with, 
and  are  so  found  by  a  court  of  competent  juris- 
diction, "then  and  in  such  case,  all  the  rights, 
privileges,  powers  and  immunities  granted  to 
said  company  by  this  act,  or  intended  so  to 
be,  shall  forthwith  cease  and  determine." 

Section  1  of  its  charter  subjects  it  to  the 
general  railroad  law  of  Pa.  of  Feb.  19,  1849, 
Purd.  Dig.  838,  pi.  11,  which  provides:  .  .  . 
"And  the  legislature  hereby  reserves  the  power 
to  resume,  alter  or  amend  any  charter  granted 
under  this  act,  and  take  for  puuiic  use  any  road 
constructed  in  pursuance  of  such  charter." 

This  action  is  upon  a  settlement  made  by  the 
auditor-general  of  Pa.  against  the  plaintiff  in 
error,  for  the  tax  to  be  retained  by  it  from  the 
interest  payable  to  its  bond  holders. 

The  tax  is  imposed  by  the  act  of  assembly 
of  Pa.  of  May  1,  1868,  Purd.  Dig.  p.  1537,  pi. 
28,  as  follows: 

"The  president,  treasurer  or  cashier  of  every 
company,  except  banks  or  savings  institutionH, 
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incorporated  under  the  laws  of  this  common- 
wealth, doing  business  in  this  state,  which  pays 
interest  to  it,  its  bond  holders  or  creditors, 
shall,  before  the  payment  of  the  same,  retain 
from  said  bond  holders  or  creditors  a  tax  of 
five  per  cent  upon  every  dollar  of  interest  paid 
as  aforesaid,  and  shall  pay  over  the  same  semi- 
annually, on  the  first  days  of  July  and  Janu- 
ary, in  each  and  every  year,  to  the  state 
treasurer,  for  the  use  of  the  commonwealth, 
etc. 

The  place  of  residence  of  the  bond  holders  is 
immaterial.  The  tax  does  not  discriminate 
against  non-residents,  and  further  it  is  levied 
neither  upon  the  security,  the  road,  nor  upon 
the  chose  m  action  (the  bond)  but  upon  the  in- 
terest payable  by  the  defendant,  the  Pennsyl- 
vania corporation,  which  it  is  directed  to  with- 
hold and  pay  to  the  state.  This  interest  money 
is  in  the  actual  possession  of  the  corporation, 
and  it  is  undeniable  that  it  might  be  made  a 
garnishee,  and  the  money  be  attached  in  its 
hands  by  the  creditors  of  the  bond  holders. 
Even  if  the  tax  were  directly  upon  the  chose  in 
action,  the  proposition  advanced  by  the  plain- 
tiff in  error,  that  the  thing  taxed  has  no  situs 
of  its  own,  but  follows  the  domicil  of  the  non- 
resident holder  and  cannot  be  taxed  elsewhere, 
is  founded  upon  a  fiction  of  law,  which  the  au- 
thorities abundantly  show  is  not  applicable  to 
the  question  of  taxation.  This  fiction  is  only 
intended  for  the  convenience  of  transfer  and 
for  distribution  in  the  settlement  of  decedents' 
estates.  It  prevails,  even  in  these  cases,  only 
when  not  inconsistent  with  the  local  laws.  The 
taxing  power  is  an  inherent  attribute  of  sov- 
ereignty, and  operates  whenever  either  the  per- 
son or  the  thing  is  within  the  jurisdiction. 

In  this  case  the  thing,  i.  «.,  the  interest 
money  has  a  tangible  situs  in  Pa.  and  can  be 
taxed  there,  and  the  state  may  compel  the  cor- 
poration to  act  as  its  agent  in  the  collection 
of  the  tax. 

In  R.  R.  Co.  V.  JacksoHf  supra,  this  court 
expressly  declined  considering  this  question. 
Mr.  Justice  Nelson  there  said:  "Nor  sliall  we 
inquire  into  the  competency  of  the  legislature 
of  Pennsylvania  to  impose  this  tax  upon  gen- 
eral principles,  as  we  shall  place  the  objection 
upon  other  and  distinct  grounds,  thougli  we 
must  sa^  that  the  tax  upon  promissory  note  or 
bond,  given  by  the  resident  debtor,  and  the 
withhmding  of  the  amount  from  the  interest 
due  to  the  non-resident  holder,  would  seem  to 
be  a  tax  upon  such  non-resident.  It  is  not  a 
tax  of  the  money  loaned,  because  that  belongs 
to  the  resident  debtor,  for  which  he  is  taxable ; 
it  is  a  tax  on  the  security,  the  bond,  which  is 
in  the  hands  of  the  non-resident  holder." 

The  following  authorities  fully  sustain  the 
positions  assumed  here  for  the  defendant  in 
error. 

See,  Story,  Confl.  L.  S  550.  '*In  the  next  place 
let  us  consider  the  subject  of  jurisdiction  in  re- 
gard to  property.  It  will  be  unnecessary  to  dis- 
cuss the  matter  at  large  as  to  personal  prop- 
erty, since  the  general  doctrine  is  not  contro- 
verted that,  although  movables  are  for  many 
purposes  to  be  deemed  to  have  no  situs  except 
that  of  the  domicil  of  the  owner,  yet  this  being 
but  a  legal  fiction,  it  yields  whenever  it  is  nec- 
essary, for  the  purpose  of  justice,  that  the  ac- 
tual situs  of  the  thing  should  be  examined.  A 
15  Wall. 


nation  within  whose  territory  any  personal 
property  is  actually  situate,  has  an  entire  do- 
minion over  it  while  therein,  in  point  of  sov- 
ereignty and  jurisdiction,  as  it  has  over  im- 
movable property  situate  there.  It  may  rege- 
late its  transfer,  when  subjected  to  process  and 
execution,  and  provide  for  and  control  the  uses 
and  disposition  of  it  to  the  same  extent  that  it 
may  exert  its  authority  over  immovable  prop- 
erty. One  of  the  grounds  upon  which,  as  we 
have  seen,  jurisdiction  is  assumed  over  non-res- 
idents, is  through  the  instrumentality  of  their 
personal  property,  as  well  as  of  their  real  prop- 
erty, within  the  local  sovereignty;  hence  it  is, 
that  whenever  personal  property  is  taken  by 
arrest,  attachment  or  execution  within  a  state, 
the  title,  so  acquired  imder  the  laws  of  the 
state  is  held  valid  in  every  other  state,  and  the 
same  rule  is  applied  to  debts  due  to  non-resi- 
dents, which  are  subject  to  a  like  process  un- 
der the  local  laws  of  the  state." 

Oreen  v.  Van  Buakirk,  7  Wall.  139,  19  L.  ed. 
109:  "But  this  fiction  (i.  e.,  situs  of  personal 
property)  is  by  no  means  of  universal  applica- 
tion, and  as  Judge  Story  says:  'Yields  when- 
ever it  is  necessary,  for  the  purpose  of  justice, 
that  the  actual  situs  of  the  tning  should  be  ex- 
amined;'      and    always  yields  to 

Maws  for  attaching  the  estate  of  non-residents, 
because  such  laws  necessarily  assume  that 
property  has  a  situs  entirely  distinct  from  the 
owner's  domicil.'  If  New  York  cannot  compel 
the  personal  property  of  Bates  (one  of  its  citi- 
zens in  Chicago)  to  contribute  to  the  expenses 
of  its  government,  and  if  Bates  had  the  legal 
right  to  own  such  property  there,  and  was  pro- 
tected in  its  ownership  by  the  laws  of  the  state ; 
and  as  the  power  to  protect  implies  the  right 
to  regulate,  it  would  seem  to  follow  that  the  do- 
minion of  Illinois  over  the  property  was  com- 
plete, and  its  right  perfect  to  regulate  its  trans- 
fer, as  subject  U)  process  and  execution,  in  her 
own  way  and  by  her  own  laws." 

Bk.  V.  Commonwealth,  9  Wall.  360,  19  L.  ed. 
703:  "But  it  is  strongly  urged  that  it  is  to  be 
deemed  to  be  a  tax  on  the  capital  of  the  Bank, 
because  the  law  requires  the  officer  of  the  Bank 
to  pay  this  tax  on  the  shares  of  its  stockhold- 
ers. Whether  the  state  has  the  right  to  do  this 
we  will  presently  consider;  but  does  the  fact 
that  it  has  attempted  to  do  it  prove  that  the 
tax  is  anything  else  than  the  tax  on  shares?  If 
the  state  cannot  require  of  a  bank  to  pay  the 
tax  on  the  shares  of  its  stock,  it  must  be  be- 
cause the  Constitution  of  the  United  States 
or  some  act  of  Congress  forbids  it.  There  is  cer- 
tainly no  express  provision  of  the  Constitution 
on  the  subject." 

8t.  Loui8  V.  Ferry  Co.,  11  Wall.  428,  20  L.  ed. 
194. 

Duer  V.  Small,  7  Am.  Law  Reg.  500:  Stat,  of 
N.  Y.  that  all  persons  doing  business  in  the 
state  should  be  taxed  upon  their  capital  in- 
vested, and  that  non-residents  shall  be  so  taxed 
the  same  as  if  they  were  residents. 

It  was  objected  that  personal  property  has 
no  situs  but  that  of  its  owner's  domicil,  and  in 
this  case,  the  latter  being  a  resident  of  New 
Jersey,  the  tax  could  not  be  collected.  Held, 
that  the  tax  was  lawful. 

Debts  due  from  solvent  debtors  upon  promis- 
sory notes  are  personal  estate  within  the  stat- 
utes of  this  state.     Catlin  v.  Hull,  21  Vt.  152. 
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Judge  Story  in  his  Conflict  of  Laws,  p  462, 
expressly  states  that  the  doctrine  (tliat  the 
situs  of  personal  property  follows  the  domicil 
of  the  owner)  is  subject  to  this  jurisdiction 
and  right  of  the  state,  where  the  property  is 
situate  in  fact. 

Chief  Justice  Marshall,  in  McCulloch  v.  Md. 
4  Wheat.  420,  expressly  recognizes  this  doc- 
trine of  dominion  and  sovereignty  in  the  state, 
and  further;  that  the  power  of  taxation  is  a 
necessary  incident  to  such  sovereignty,  and  co- 
extensive with  it. 

Chancellor  Kent  also  recognizes  this  doctrine 
to  the  fullest  extent.     1  Kent,  426. 

Hoyt  V.  Taw  Comra.  23  N.  Y.  226,  230,  232: 
"The  actual  situs  and  control  of  the  property 
within  the  state  is  the  condition  which  subjects 
it  to  taxation.  The  owner  will  of  course  be  as 
sessed  if  he  resides  here  and  has  it  under  his 
own  control.  If  he  resides  in  another  state, 
the  result  is  reached  by  charging  his  agent  or 
trustee  in  the  actual  possession.  And  thus  the 
different  provisions  of  law  which  have  been 
mentioned,  appear  to  me  to  be  in  harmony 
with  each  other." 

New  Albany  v.  Mekin,  3  Ind.  481 :  The  share 
of  the  part  owner  of  a  steamboat,  which  runs 
on  the  Ohio  and  Mississippi  rivers,  and  occa- 
sionally touches  at  the  city  of  New  Albany,  in 
the  course  of  her  voyi^es,  is  not  liable  to  be 
taxed  under  the  charter  of  said  city,  merely 
from  the  fact  that  such  part  owner  is  a  citizen 
of  that  place. 

The  situs  of  personal  property,  for  the  pur- 
poses of  taxation,  does  not  follow  the  domicil 
of  the  owner. 

Faaton  v.  McCoah,  12  la.  629:  Interest  of 
non-residents  in  a  railroad  company  in  this 
city  may  be  taxed  here. 

Sprague  v.  lAsJxmj  30  Conu.  18 :  Machinery 
(being  personal  property)  in  a  mill  in  this 
state  can  be  taxed  although  owned  by  a  non- 
resident. 

Taylor  v.  St.  Louis  Co,  Ci,  47  Mo.  594,  Syl- 
labus two:  Revenue  bonds  taxed  according  to 
the  situs  of  the  property  and  not  the  domicil  of 
its  owner. 

People  ▼.  Ins,   Co.  29   Cal.   633:     Personal 

Sroperty  in  California  belonging  to  a  non-resi- 
ent,  may  be  assessed  to  such  owner,  notwith- 
standing he  is  a  non-resident.  If  personal 
property  in  this  state  belonging  to  a  non-resi- 
dent is  in  the  possession  of  a  trustee  or  agent, 
it  may  properly  be  assessed  to  the  agent  or 
trustee  in  possession.  23  N.  Y.  226,  cited  and 
approved. 

The  following  is  a  brief  review  of  the  cases 
cited  by  the  plaintiff  in  error  in  this  part  of  the 
case: 

People  V.  Gardner f  51  Barb.  352.  A  resident 
of  this  state  is  not  liable  to  be  assessed  and 
taxed  here  for  his  capital  invested  in  loans  in 
other  states,  upon  securities  taken  and  held  in 
those  states  by  his  agents. 

Nevada  v.  Earl,  1  Kev.  396.  This  case, 
rightly  considered,  is  an  authority  in  favor  of 
the  Pennsylvania  tax,  and  not  against  it. 

Here  the  tax  was  on  the  chose  in  action,  i.  e,, 
on  the  note  itself,  secured  by  a  mortgage  on 
property  in  Nevada. 

Davenport  v.  M,  d  M.  R,  Co.  12  la.  541. 
This  case  only  decided  what  was  the  meaning 
of  a  state  statute. 
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Latrobe  v.  Baltimore,  19  Md.  20.  Here  also 
the  tax  claimed  was  levied  directly  upon  the 
mortgage  itself,  as  it  was  in  People  v.  Park,  33 
Cal.  138. 

People  V.  Eastman,  25  Cal.  603.  In  this 
case,  the  tax  claimed  by  Mariposa  Co.  was  as- 
sessed directly  on  a  judgment  obtained  there 
by  a  resident  of  another  county. 

Hoyt  V.  Comrs.  of  Taxes,  23  N.  Y.  225.  The 
reasoning  in  this  case,  pp.  226-230,  is  strongly 
in  favor  of  the  Pa.  tax,  and  shows  the  falsity  of 
applying  the  legal  fiction,  that  the  owner  fixes 
the  situs  of  personal  property,  to  the  consider- 
ation of  a  question  of  this  nature. 

Ogden  v.  Saunders,  12  Wheat.  213,  369.  This 
has  no  possible  bearing  on  the  case. 

Hood's  Estate,  21  Pa.  106.  Here  neither  the 
person  nor  the  property  was  within  the  juris- 
diction of  the  state. 

Short's  Estate,  16  Pa.  63.  Here  it  was  de- 
cided that  all  the  personal  property  of  a  dece- 
dent domiciled  in  Pa.  was  subject  to  a  collat- 
eral inheritance  tax  there,  without  regard  to 
its  actual  situs.  But  this  was  upon  the  ex- 
press ground  that,  for  convenience  of  distribu- 
tion of  decedent's  estates,  the  law  of  the  domi- 
cil governs  and  gives  a  fictitious  situs,  and  this 
by  the  universal  acc^uiescence  of  all  states,  and 
for  the  reason  that  it  is  necessary  to  effect  dis- 
tribution according  to  a  uniform  rule. 

McKean  v.  Co,  of  Northampton,  49  Pa.  519. 
McKean  was  domiciled  in  Pa.,  and  owned 
shares  of  stock  in  a  manufacturing  company 
in  N.  J.  It  was  held:  1.  That  this  gave  him 
ilo  ownership  in  the  real  and  personal  property 
of  the  corporation  there.  2.  That  the  shares 
of  stock  in  his  hands  in  Pennsylvania  were  sub- 
ject to  taxation  here. 

The  Pennsylvania  acts  do  not  impair  the  ob- 
ligation of  the  contract  of  the  company  with  its 
bondholders.  The  corporation  pays  no  less  in- 
terest, but  a  part  of  it  is  diverted  to  the  state 
as  a  tax  on  the  bondholder,  who  is  made,  in 
common  with  the  citizens  of  the  state,  to  pay 
for  the  value  given  to  his  property  here  through 
the  grant  of  the  franchises  of  the  corporation, 
and  the  protection  afforded  to  it  by  tne  state. 

Osbom  V.  Bk,  9  Wheat.  859.  The  question 
was,  as  to  power  of  the  states  to  tax  the  bank. 
The  court  said:  "The  foundation  of  the  argu- 
ment in  favor  of  such  right  is  laid  in  the  sup- 
position that  the  corporation  was  originated 
for  the  management  of  an  individual  concern, 
to  be  founded  upon  contracts  between  individ- 
uals, having  private  trade  and  private  profit 
for  its  great  end  and  principal  object. 

If  these  premises  were  true,  the  conclusion 
drawn  from  them  would  be  inevitable.  This 
mere  private  corporation,  engaged  in  its  own 
business  with  its  own  views,  would  certainly 
be  subject  to  the  taxing  power  of  the  state,  as 
any  individual  would  be.^'  The  bank  was  held 
exempt,  because  a  public  institution,  a  part  of 
the  government. 

Bk.  V.  Billings,  4  Pet.  514.  In  Nov.  1791, 
the  Legislature  of  R.  I.  chartered  an  associa- 
tion which  had  been  formed  to  carry  on  a  bank- 
ing business,  under  the  name  of  "President 
Directors  A  Company  of  the  Providence  Bank.*' 
In  1822,  the  Legislature  of  R.  I.  passed  an  act 
taxing  the  capital  stock  of  the  bank  actually 
paid  in. 

The  Providence  Bank  brought  an  action  of 
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trapMi  afunst  the  officers  levying  the  tax.  It 
iH  4fcidcd  m  fovor  of  the  defendants.  But 
oa  flovt  reversed  the  judgment  and  held  that 
it  tix  did  not  impair  the  obligation  of  a  con- 
net  Ol  J.  Marshall  said :  "It  would  seem 
'itf  tke  rdinquishment  of  taxing  power  is 
■«  to  be  presumed." 

Mm  T.  Appeal  Tax  Court,  3  How.  133. 
Tk  eorponte  property  of  a  bank  is  separable 
fna  ki  fitnehise,  and  may  be  taxed  unless 
tec  ii  a  special  agreement  to  the  contrary. 
1^  vu  a  ease  where  the  state  agreed  not  to 
ii^  1^  further  burden  on  the  banks,  upon 
■fidon  that  th^  made  a  road  and  paid  a 
iMtix. 

I  £  Co.  y.  Maryland,  10  How.  393.  There 
iwnuon  why  the  property  of  a  corporation 
ioM  be  presumed  to  be  exempted,  or  should 
M  bnr  its  share  of  necessary  public  burdens. 
!W  eovt  has  held,  <m  several  occasions,  that 
ziBg  power  is  never  presumed  to  be  relin- 
aM;  it  most  be  expressed  in  clear  and  un- 
ABCBBQS  termw, 

Imk  T.  SMljf,  I  Black,  436,  17  L.  ed.  173. 
iW  nle  d  eonstruction  is  strict  against  the 
s?oat<n  and  in  favor  of  the  public,  and 
«ber  the  right  <^  taxation  nor  any  other 
}im  of  soirereignty  will  be  held  to  have  been 
vmdend,  unless  such  surrender  has  been 
opesnd  in  terms  too  plain  to  be  mistaken. 

Sikfli  y.  Sheboygan,  2  Black,  510,  17  L.  ed. 
K.  Wbere  a  state  legislature  authorized  a 
xf  ts  borrow  money,  issue  bonds  and  tax  all 
itfnfierty  in  the  city  to  pay  it.  This  is  not 
i«tnet  with  the  bond  holders  that  the  state 
M  lot  afterwards  exercise  its  powers  to 
sritff  tbe  taxation,  or  exempt  portions  of  the 
^^etj  from  taxaUon. 

fct  for  Savings  v.  Coite,  6  Wall.  606,  18  L. 
i  NL  Unless  exempted  in  terms  which 
■■it  to  a  contract,  the  privileges  and  f ran- 
^  «f  a  private  corporation  are  as  much  the 
jgMste  subject  of  taxaticm  as  any  other 
Pasties,  which  are  within  the  sovereign 
^  ef  the  state.  It  affirms  the  decisions, 
ait  tke  taxing  power  is  never  presumed  to  be 


fWtii  y.  Whitney,  13  Wall.  68,  20  L.  ed. 
^A  statute  does  not  necessarily  impair  the 
*MMa  of  a  contract  because  it  may  affect  it 
•'•ftttiTdy,  nor  because  it  enhances  the 
•Wty  of  performance  to  one  party  or  di- 
•■^M  the  value  of  the  performance  to  the 
Jffjpnnrided,  that  it  leaves  the  obligation 
•ffffonaance  in  full  force.  The  power  to  tax 
'•iil,  it  eannot  be  restrained  by  any  court, 
«i  tbt  pmdenoe  of  its  exercise  is  not  a  judi- 
«IlMion. 

'^  y.  Taa  Comra.  2  Blade,  620,  17  L.  ed. 
f;  8t,  Low  v.  Ferry  Co.  11  Wall.  429, 
»L«d.l94. 

Jir*  Jiitiee  Field  delivered  the  opinion  of 

•  •art: 

fte  ^aiatiff  in  error,  the  Cleveland,  Paines- 
^  c  Ashtabula  Railroad  Company  was  in- 
*?*«ted  by  an  act  of  the  legislature  of  Ohio 
^1*^  ii  1848,  and  authorized  to  construct  a 
*ni4  from  the  dty  of  Cleveland  in  that 
!^to  the  line  of  the  state  of  Pennsylvania. 
'^  ^  '"^  ^'^^  ^^  supplement  passed  in 
^1^  road  was  constructed.  By  an  act  of 
.r^^^islatare  of   Pennsylvaniay   passed    in 


1854,  the  company  was  authorized  to  construct 
a  railroad  from  the  city  of  Erie  in  that  state, 
to  the  state  line  of  Ohio,  so  as  to  connect  with 
this  road  from  Cleveland,  and  also  to  purchase 
a  railroad  already  constructed  between  those 
points.  This  ^rant  of  authority  was  subject  to 
various  conditions  which  the  company  accepted, 
and  under  its  provisions  the  road  between  the 
points  designated  was  constructed  or  the  one 
already  constructed  was  purchased,  and  con- 
nected with  the  road  from  Cleveland,  so  that 
the  two  roads  together  formed  one  continuous 
line  between  the  cities  of  Cleveland  and  Erie. 
The  whole  road  between  those  places  was  nine- 
ty-five and  a  half  miles  in  length,  of  which 
twenty-five  and  a  half  miles  were  situated  in 
the  state  of  Pennsylvania,  and  the  rest,  seventy 
miles  were  situated  in  the  state  of  Ohio.  The 
company,  so  far  as  it  acted  in  Penn^lvania  un- 
der the  authority  of  the  act  of  her  fiegislature, 
has  been  held  by  her  courts  to  be  a  separate 
corporation  of  that  state,  and  as  such,  subject 
to  ner  laws  for  the  taxation  of  incorporated 
companies.  7  Casey,  371.  But  there  was  only 
one  board  of  directors  who  managed  the  affairs 
of  both  companies  as  one  company,  and  had 
the  entire  control  of  the  whole  road  between 
Cleveland  and  Erie. 

In  18 C8,  the  funded  dd>t  of  the  company 
amounted  to  $2,500,000,  and  was  in  bonds  of 
the  company  secured  by  three  mortgages,  one 
for  $500,000,  made  in  1854,  one  for  $1,000,000, 
made  in  1859,  and  one  for  $1,000,000,  made  in 
1867.  Each  of  the  mortgages  was  executed 
upon  the  entire  road  from  Erie  in  Poinsylvania, 
to  Cleveland  in  Ohio,  including  the  right  of 
way  and  all  the  buildings  and  other  property 
of  every  kind  connected  with  the  road.  The 
principal  and  interest  of  the  bonds  first  issued 
were  payable  in  the  city  of  Philadelphia;  the 
prindpai  and  interest  of  the  other  bonds  were 
payable  in  the  city  of  New  York.  All  the  bonds 
were  executed  and  delivered  in  Cleveland,  Ohio, 
and  nearly  all  of  them  were  issued  to  and 
have  been  ever  since  held  and  owned  l^  non- 
residents of  Pennsylvania  and  citizens  of  other 
states. 

On  the  1st  of  May,  1868,  the  legislature  of 
the  state  of  Pennsylvania  passed  an  act  en- 
titled "An  Act  to  Revise,  jdonend  and  Consoli- 
date the  Several  Laws  Taxing  Corporations, 
Brokers  and  Bankers,"  the  11th  section  of 
which  provides  as  follows:  ''The  president, 
treasurer  or  cashier  of  every  company,  except 
banks  or  savings  institutions,  incorporated 
under  the  laws  of  this  commonwealth,  doing 
business  in  this  state,  which  pays  interest  to  its 
bond  holders  or  other  creditors,  shall,  before 
the  payment  of  the  same,  retain  from  said  bond 
holders  or  creditors,  a  tax  of  five  per  centum 
upon  every  dollar  of  interest  paid,  as  aforesaid ; 
and  shall  pay  over  the  same  semi-annually  on 
the  first  days  of  July  and  January  in  each  and 
every  year  to  the  state  treasurer  for  the  use  of 
the  commonwealth;  and  every  president,  treas- 
urer or  cashier,  as  aforesaid,  shall  annually,  on 
the  thirty-first  day  of  each  December,  or  within 
thirty  days  thereafter,  report  to  the  auditor- 
general,  under  oath  or  affirmation,  stating  the 
entire  amount  of  interest  paid  by  said  corpora- 
tion to  said  creditors,  during  the  year  ending 
on  that  day ;  and  thereunon  the  auditor-general 
and  state  treasurer  shall  proceed  to  settle  an 
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account  with  said  corporations,  as  other  ac- 
counts are  now  settled  by  law." 

The  treasurer  of  the  company  under  this  act 
made  a  report  in  May,  1869,  showing  that  dur- 
ing the  previous  year,  the  company  had  paid 
interest  on  its  funded  debt  of  $2,500,000,  at  the 
rate  of  seven  per  cent,  amounting  to  $175,000. 
Upon  this  report  the  auditor -general  and  state 
treasurer  settled  an  account  against  the  com- 
pany, finding  that  it  owed  to  the  state  the  sum 
of  $2,336.50,  for  the  tax  on  the  interest  which 
the  company  had  paid. 

In  reaching  this  conclusion,  these  officers  ap- 
portioned the  interest  upon  the  debt  owing  by 
the  company^,  according  to  the  length  of  the 
road,  assigning  to  the  part  in  the  state  of  Penn- 
sylvania an  amount  in  proportion  to  the 
whole  indebtedness  which  that  part  bears  to 
the  whole  road.  There  was  no  law,  however, 
in  existence  at  the  time  directing  or  authoriz- 
ing this  proceeding. 

From  the  settlement  thus  made,  the  company 
appealed  under  the  law  of  the  state  to  the  court 
of  common  pleas  of  one  of  its  counties,  speci- 
fying various  objections  to  the  settlement,  and 
among  others,  substantially,  the  following: 

That  the  greater  portion  of  the  bonds  of  the 
company  having  been  issued  upon  loans  made 
and  payable  out  of  the  state  to  non-residents  of 
Pennsylvania,  citizens  of  other  states,  and  be- 
in^  held  by  them,  the  act  in  question,  in  auth- 
orizing the  tax  upon  the  interest  stipulated  in 
the  bonds,  so  far  aa  it  applied  to  the  bonds  thus 
issued  and  held,  impaired  the  obligations  of  the 
contracts  between  the  bond  holders  and  the 
company,  and  is,  therefore,  repugnant  to  the 
Constitution  of  the  United  States  and  void. 

The  contest  in  the  court  of  C.  P.  took  the 
forln  of  a  regular  judicial  proceeding,  a  declar- 
ation having  been  filed  by  the  attorney-general 
on  behalf  of  the  state  against  the  company,  as 
for  a  debt,  and  the  company  having  joined  is- 
sue by  a  plea  of  non  assumpsit  and  payment, 
the  C.  P.  sustained  the  validity  of  the  alleged 
tax  against  the  objections  of  the  company,  and 
verdict  and  judgment  passed  in  favor  of  the 
state.  On  error  to  the  supreme  court  of  the 
state,  the  judgment  was  affirmed,  and  the  case 
is  brought  here  for  review,  under  the  2d  section 
of  the  amended  judiciary  act  of  1867. 

The  question  presented  in  this  case  for  our 
determination  is,  whether  the  11th  section  of 
the  act  of  Pennsylvania  of  May,  1868,  so  far 
as  it  applies  to  the  interest  on  bonds  of.  the 
Railroad  Company,  made  and  payable  out  of 
the  state,  issued  to  and  held  by  non-residents 
of  the  state,  citizens  of  other  states,  is  a  valid 
and  constitutional  exercise  of  the  taxing  power 
of  the  state,  or  whether  it  is  an  interference, 
imder  the  name  of  a  tax,  with  the  obligation  of 
the  contracts  between  the  non-resident  bond 
holders  and  the  corporation.  If  it  be  the 
former,  this  court  cannot  arrest  the  judgment 
of  the  state  court;  if  it  be  the  latter,  the  al- 
lied tax  is  illegal,  and  its  enforcement  can  be 
restrained. 

The  case  before  us  is  similar  in  its  essential 
particulars  to  that  of  The  Railroad  Company  v. 
Jacks'm,  7  Wall.  262,  19  L.  ed.  88.  There,  as 
here,  the  company  was  incorporated  by  the 
legislatures  of  two  states.  Pennsylvania  and 
Maryland,  under  the  same  name,  and  its  road 
extended  in  a  continuous  line  from  Baltimore  in 
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one  state  to  Sunbury  in   the  other.  And  the 
company  had  issued  bonds  for  a  large  amount, 
drawing  interest,  and  executed  a  mortgage  for 
their  security  upon  its  entire  road,   its  fran- 
chises and  fixtures,  including  the  portion  ly- 
ing in  both  states.  Coupons  for  the  difl'erent  in- 
stallments of  interest  were  attached   to   each 
bond.  There  was  notapportionment  of  the  bonds 
to  any  part  of  the  road  lying  in  either  state. 
The  whole  road  was  bound  for  each  bond.  The 
law  of  Pennsylvania,  as  it  then  existed,  imposed 
a  tax  on  money  owing  by  solvent  debtors  of 
three  mills  on  the  dollar  of  the  principal,  pay- 
able out  of  the  interest.    An  alien  resident  in 
Ireland  was  the  holder  of  some  of  the  bonds  of 
the  Railroad  Company,  and  when  he  presented 
his  coupons  for  the  interest  due  thereon,  the 
company  claimed  the  right  to  deduct  the  tax 
imposed  by  the  law  of  Pennsylvania,  and  also 
an  alleged  tax  to  the  United  States.  The  non- 
resident refused  to  accept  the  interest  with 
these  deductions  and  brought  suit  for  the  whole 
amoimt   in   the   circuit   court  of   the  United 
States  for  the  district  of  Maryland.  That  court, 
the  Chief  Justice  presiding,  instructed  the  jury 
that  if  the  plaintiff,  when  he   purchased  the 
bonds  was  a  British  subject,  resident  of  Ire- 
land, and  still  resided  there,  he  was  entitled  to 
recover  the  amount  of  the  coupons  without  de- 
duction. The  verdict  and  judgment  were  in  ac 
cordance  with  this  instruction,  and  the  case 
was  brought  here  for  review. 

This  court  held  that  the  tax  under  the  law  oj 
Pennsylvania  could  not  be  sustained,  as  to  per 
mit  its  deduction  from  the  coupons  held  by  th« 

{>laintifr  would  be  giving  effect  to  the  acts  o: 
ler  legislature  upon  property  and  effects  lyin| 
beyond  her  jurisdiction.  The  reasoning  h] 
which  the  learned  justice,  who  delivered  thi 
opinion  of  the  court,  reached  this  conclusion 
may  be  open,  perhaps  to  some  criticism.  It  i 
not  perceived  how  the  fact  that  the  mortgag 
given  for  the  security  of  the  bonds  in  that  cas 
covered  that  portion  of  the  road  which  extend 
ed  into  Maryland  could  affect  the  liability  g 
the  bonds  to  taxation.  If  the  entire  road  upo 
which  the  mortgage  was  given  had  been  in  ai 
other  state,  and  the  bonds  had  been  held  by 
resident  of  Pennsylvania,  they  would  have  bee 
taxable  under  her  laws  in  that  state.  It  wa 
the  fact  that  the  bonds  were  held  by  a  non-res 
dent  which  justified  the  language  used,  that  1 
permit  a  deduction  of  the  ta^  from  the  intere: 
would  be  giving  effect  to  the  laws  of  Pennsy 
vania  upon  property  beyond  her  jurisdictioi 
and  not  the  fact  assigned  by  the  learned  ju 
tice.  The  decision  is,  nevertheless,  authoril 
for  the  doctrine  that  property  lying  beyond  tl 
jurisdiction  of  the  state  is  not  a  subject  upc 
which  her  taxing  power  can  be  legitimately  e 
ercised.  Indeed,  it  would  seem  that  no  adjud 
cation  should  be  necessary  to  establish  so  o 
vious  a  proposition. 

The  power  of  taxation,  however  vast  in  i 
character  and  searching  in  its  extent,  is  necc 
sarily  limited  to  subjects  within  the  jurisdi 
tion  of  the  state.  These  subjects  are  persoi 
property  and  business.  Whatever  form  taxati* 
may  assume,  whether  as  duties,  imposts,  c 
cises  or  licenses,  it  must  relate  to  one  of  the 
subjects.  It  is  not  possible  to  conceive  of  ai 
other,  thoiigh  as  applied  to  them,  the  taxati 
may  be  exercised  in  a  great  variety  of  ways. 
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may  touch  property  in  every  shape,  in  its  nat- 
ural condition,  in  its  manufactured  form,  and 
in  its  various  transmutations.  And  the  amount 
of  the  taxation  may  be  determined  by  the  value 
of  tlie  property,  or  its  use,  or  its  capacity,  or 
its  productiveness.  It  may  touch  business  in 
the  almost  infinite  forms  in  which  it  is  conduct- 
ed, in  professions,  in  commerce,  in  manufac- 
ture, and  in  transportation.  Unless  restrained 
by  provisions  of  the  Federal  Constitution,  the 
power  of  the  state  as  to  the  mode,  form  and 
extent  of  taxation  is  unlimited,  where  the  sub- 
jects to  which  it  applies  are  within  her  juris- 
diction. 

Corporations  may  be  taxed,  like  natural  per- 
sons, upon  their  property  and  business.  But 
debts  owing  by  corporations,  like  debts  owing 
by  individuals,  are  not  property  of  the  debtors 
in  any  sense;  they  are  obligations  of  the  debt- 
ors, and  only  possess  value  in  the  hands  of  the 
creditors.  With  them  they  are  property,  and 
in  tlieir  hands  they  may  be  taxed.  To  call  debts 
property  of  the  debtors,  is  simply  to  misuse 
terms.  All  tlie  property  there  can  be,  in  the  na- 
ture of  things,  in  debts  of  corporations,  be- 
longs to  the  creditors,  to  whom  they  are  pay- 
able, and  follows  their  domicil,  wherever  that 
may  be.  Their  debts  can  have  no  locality  sep- 
arate from  the  parties  to  whom  they  are  due. 
This  principle  might  be  stated  in  many  differ- 
ent ways,  and  supported  by  citations  in  nu- 
merous adjudications,  but  no  number  of  author- 
ities and  no  forms  of  expression  could  add  any- 
thing to  its  obvious  truth,  which  is  recognized 
upon  its  simple  statement. 

The  bonds  issued  bv  the  Railroad  Company 
in  this  case  are  undoubtedly  property,  but  prop- 
erty in  the  hands  of  the  holders,  not  property  of 
the  obligors.  So  far  as  they  are  held  by  non- 
residents of  the  state,  they  are  property  beyond 
the  jurisdiction  of  the  state.  The  law  which 
requires  the  treasurer  of  the  company  to  retain 
five  per  cent  of  the  interest  due  to  the  non-resi- 
dent bond  holder  is  not,  therefore,  a  legitimate 
exercise  of  the  taxing  power.  It  is  a  law  which 
interferes  between  the  company  and  the  bond 
holder,  and  under  the  pretense  of  levying  a  tax 
oonunands  the  company  to  withhold  a  portion 
of  the  stipulated  interest  and  pay  it  over  to  the 
state.  It  is  a  law  which  thus  impairs  the  obli- 
gation of  the  contract  between  the  parties.  The 
obligation  of  a  contract  depends  upon  its  terms 
and  the  means  which  the  law  in  existence  at  the 
time  affords  for  its  enforcement.  A  law  which 
alters  the  terms  of  a  contract  by  imposing  new 
eonditions,  or  dispensing  with  those  expressed, 
is  a  law  which  impairs  its  obligation,  for,  as 
stated  on  another  occasion,  such  a  law  relieves 
the  parties  from  the  moral  duty  of  performing 
the  original  stipulations  of  the  contract,  and  it 

frevenU  their  legal  enforcement.  The  adt  of 
Pennsylvania  of  May  1st,  1868,  falls  within  this 
description.  It  directs  the  treasurer  of  every 
incorporated  company  to  retain  from  the  inter- 
est stipulated  to  its  bond  holders  five  per  cent 
upon  every  dollar  and  pay  it  into  the  treasury 
of  the  commonwealth.  It  thus  sanctions  and 
commands  a  disregard  of  the  express  provisions 
of  the  contracts  between  the  company  and  its 
creditors.  It  is  only  one  of  many  cases  where, 
under  the  name  of  taxation,  an  oppressive  ex- 
action is  made  without  constitutional  war- 
rant, amounting  to  little  less  than  an  arbitrary 
15  Wjxi.. 


seizure  of  private  property.  It  is,  in  fact,  a 
forced  contribution  levied  upon  property  held 
in  other  states,  where  it  is  subjected,  or  may 
be  subjected,  to  taxation  upon  an  estimate  of 
its  full  value. 

The  case  of  Maliby  ▼.  The  Reading  R.  Co.  52 
Pa.  140,  decided  by  the  supreme  court  of  Penn- 
sylvania in  1806,  was  referred  to  by  the  com- 
mon pleas  in  support  of  its  ruling,  and  is  relied 
upon  by  counsel  in  support  of  the  tax  in  ques- 
tion.   The  decision  in  uiat  case  does  go  to  the 
full  extent  claimed,  and  holds  that  bonds  of 
corporations  held  by  non-residents  are  taxable 
in  that  state.    But  it  is  evident  from  a  perusal 
of  the  opinion  of  the  court  that  a  decision  pro- 
ceeded upon  the  idea  that  the  bond  of  the  non- 
resident was  itself  property  in  the  state  be- 
cause secured  by  a  mortgage  on  property  there. 
"It  is  undoubtedly  true,"  said  the  court,  "that 
the  legislature  of  Pennsylvania  cannot  impose 
a  personal  tax  upon  the  citizen  of  another  state, 
but  the  constant  practice  is  to  tax  property 
within  our  jurisdiction  which  belongs  to  non- 
residents."  And  again :  "There  must  be  juris- 
diction over  either  the  property  or  the  person 
of  the  owner,  else  the  power  cannot  be  exer- 
cised; but  when  the  property  is  within  our  ju- 
risdiction, and  enjoys  the  protection  of  our  state 
government,  it  is  justly  taxable,  and  it  is  of  no 
moment  that  the  owner,  who  is  required  to  pay 
the  tax,  resides  elsewhere."    There  is  no  doubt 
of  the  correctness  of  these  views.   But  the  court 
then  proceeds  to  state  that  the  principle  of  tax- 
ation as  the  correlative  of  protection  is  as  appli- 
cable to  a  non-resident  as  to  a  resident;  that  the 
loan  to  the  non-resident  is  made  valuable  by  the 
franchises  which  the  company  derived  from  the 
commonwealth,   and   as   an    investment   rests 
upon  state  authority  and,  therefore,  ought  to 
contribute  to  the  support  of  the  state  govern- 
ment.   It  also  adds  that,  though  the  loan  is  for 
some  purposes  subject  to  the  law  of  the  domicil 
of  the  holder,  "yet,  in  a  very  high  sense,"  it  is 
also  property  in  Pennsylvania,  observing,  in  sup- 
port of  this  position,  that  the  holder  of  a  bond 
of  the  company  could  not  enforce  it  except  in 
that  state,  and  that  the  mortgage  given  for  its 
security  was  upon  property  and  franchises  with- 
in her  jurisdiction.    The  amount  of  all  which 
is  this:  that  the  state  which  creates  and  pro- 
tects a  corporation  ought  to  have  the  right  to 
tax  the  loans  negotiated  by  it,  though  taken 
and  held  by  non-residents ;  a  proposition  which 
it  is  unnecessary  to  controvert.    The  l^ality  of 
a  tax  of  that  kind  would  not  be  questioned  if  in 
the  charter  of  the  company  the  imposition  of 
the  tax  were  authorized,  and  in  the  bonds  of 
the  company,  or  its  certificates  of  loan,  the  lia- 
bility of  the  loan  to  taxation  were  stated.    The 
tax  in  that  case  would  be  in  the  nature  of  a  li- 
cense tax  for  negotiating  the  loan,  for  in  what- 
ever manner  made  payable  it  would  ultimately 
fall  on  the  company  as  a  condition  of  effecting 
the  loan,  and  parties  contracting  with  the  com- 
pany would  provide  for  it  by  proper  stipula- 
tions.    But  there  is  nothing  in  the  observations 
of  the  court,  nor  is  there  anything  in  the  opin- 
ion, which  shows  that  the  bond  of  the  non-res- 
ident was  property  in  the  state,  or  that  the 
non-resident   had   any   property   in   the  state 
which  w^as  subject  to  taxation  within  the  prin- 
ciples laid  down  by  the  court  itself,  whicn  we 
have  cited. 
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The  property  mortgaged  belonged  entirely  to 
the  company,  and  so  far  as  it  was  situated  in 
Pennsylvania  was  taxable  there.  If  taxation 
is  the* correlative  of  protection,  the  taxes  which 
it  there  paid  were  the  correlative  for  the  pro- 
tection which  it  there  received.  And  neither 
the  taxation  of  the  property,  nor  its  protection, 
was  augmented  or  diminisned  by  the  fact  that 
the  corporation  was  in  debt  or  free  from  debt. 
The  property  in  no  sense  belonged  to  the  non- 
resident bondholder  or  to  the  mortgagee  of  the 
company.  The  mort^ige  transferred  no  title; 
it  created  only  a  lien  upon  the  property. 
Though  in  form  a  conveyance,  it  was  both  at 
law  and  in  equity  a  mere  security  for  the  debt. 
That  such  is  the  nature  of  a  mortgage  in  Penn- 
sylvania has  been  frequently  ruled  by  her  high- 
est court.  In  Witmera  Appeal,  45  Pa.  463,  the 
court  said:  '*The  mort^igee  has  no  estate  in 
the  land,  any  more  than  the  judgmoit  cred- 
itor. Both  have  liens  upon  it,  and  no  more  than 
liens.*'  And  in  that  state  all  possible  interests 
in  lands,  whether  vested  or  contingent,  are  sub- 
ject to  levy  and  sale  on  execution,  yet  it  has 
been  held,  on  tlie  ground  that  a  mortgagee  has 
no  estate  in  the  lands,  that  the  mortgaged  prem- 
ises cannot  be  taken  in  execution  for  his  debt. 
In  Riokert  v.  Madeira,  1  Rawle,  329,  the  court 
said:  "A  mortage  must  be  considered  either 
afl  a  chose  in  action  or  as  giving  title  to  the  land 
and  vesting  a  real  interest  in  the  mortgagee.  In 
the  latter  case  it  would  be  liable  to  execution ; 
in  the  former  it  would  not,  as  it  would  fall 
within  the  same  reason  as  a  judgment  bond  or 
simple  contract.  If  we  should  consider  the  in- 
terest of  the  mortpi^  as  a  real  interest,  we 
must  carry  the  principle  out  and  subject  to  a 
dower  and  to  a  lien  of  a  judgment,  .  .  . 
and  that  it  is  but  a  chose  in  action,  a  mere  evi- 
dence of  debt,  is  apparent  from  the  whole  cur- 
rent of  decisions." 

Wilson  V.  Shoenberger,  31  Pa.  St.  295. 

Such  being  the  character  of  a  mortgage  in 
Pennsylvania,  it  cannot  be  said,  as  was  justly 
observed  by  counsel,  that  the  non-resident 
holder  and  owner  of  a  bond  secured  by  a  mort- 
gage in  that  state  owns  any  real  estate  there. 
A  mortgage  being  there  a  mere  chose  in  action, 
it  only  confers  upon  the  holder,  or  the  party 
for  whose  benefit  the  mortgage  is  given,  a  right 
to  proceed  against  the  property  mortgaged, 
upon  a  given  contingency,  to  enforce,  by  its 
sale,  the  payment  of  his  demand.  This  right 
has  no  locality  independent  of  the  party  in 
whom  it  resides.  It  may  undoubtedly  he  taxed 
by  the  state  when  held  by  a  resident  therein, 
but  when  held  by  a  non-resident  it  is  as  much 
l)e}'ond  the  jurisdiction  of  the  state  as  the  per- 
son of  the  owner. 

It  is  undoubtedly  true  that  the  actual  situs  of 
personal  property  which  has  a  visible  and  tan- 
gible existence,  and  not  the  domicil  of  its  own- 
er, will,  in  many  cases,  determine  the  state  in 
which  it  may  be  taxed.  The  same  thing  is  true 
of  public  securities  consisting  of  statebonds  and 
bonds  of  municipal  bodies,  and  circulating 
notes  of  banking  institutions;  the  former,  by 
general  usage,  have  acquired  the  character  of 
and  are  treated  as  property,  in  the  place  wher6 
they  are  found,  though  removed  from  the  domi- 
cil of  the  owner;  the  latter  are  treated  and  pass 
as  money  wherever  they  are.  But  other  per- 
sonal property,  consisting  of  bonds,  mortgages 
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and  debts  generally,  has  no  situs  independent 
of  the  domicil  of  the  owner,  and  certainly  can 
have  none  where  the  instruments,  as  in  the  pres- 
ent case,  constituting  the  evidences  of  debt, 
are  not  separated  from  the  possession  of  the 
owners. 

Cases  were  cited  by  counsel  on  the  argument 
from  the  decisions  of  the  highest  courts  of  sev- 
eral states,  which  accord  with  the  views  we 
have  expressed.  In  Davenport  v.  The  Missis- 
^ppi  and  Missouri  R.  Co,  12  Iowa,  539,  the 

Juestion  arose  before  the  supreme  court  of 
owa  whether  mortgages  on  property  in  that 
state  held  by  non-residents  could  be  taxed 
imder  a  law  which  provided  that  ail  property, 
real  and  personal,  within  the  state,  with  cer- 
tain exceptions  not  material  to  the  present 
case,  should  be  subject  to  taxation,  and  the 
court  said: 

"Both  in  law  and  equity  the  mortgagee  has 
only  a  chattel  interest.  It  is  true  that  the  situs 
of  the  property  mortgaged  is  within  the  juris- 
diction of  the  state,  but,  the  mortage  itself 
being  personal  property,  a  chose  in  action,  at- 
taches to  the  person  of  the  owner.  It  is  agreed 
by  the  parties  that  the  owners  and  holders  of 
the  mortgages  are  non-residents  of  the  state.  If 
so,  and  tne  property  of  the  mortgage  attaches 
to  the  person  of  the  owner,  it  follows  that  these 
mortgages  are  not  property  within  the  state, 
and  if  not,  they  are  not  the  subject  of  taxation." 

In  People  v.  Eastman,  25  Cal.  603,  the  ques- 
tion arose  before  the  supreme  court  of  C^i- 
fomia  whether  a  judgment  of  record  in  Mari- 
posa county  upon  the  foreclosure  of  a  mort- 
gage upon  property  situated  in  that  county 
could  be  taxed  there,  the  owner  of  the  judg- 
ment being  a  resident  of  San  Francisco,  and 
the  law  of  California  requiring  all  property  to 
be  taxed  in  the  county  where  situated;  and  it 
was  held  that  it  was  not  taxable  there.    "The 
mortgage,"  said  the  court,  "has  no  existence  in- 
dependent of  the  thing  secured  by  it;  a  payment 
of  the  debt  discharges  the  mortgage.  The  thing 
secured  is  intangible,  and  has  no  situs  distinct 
and  apart  from  the  residence  of  the  holder.     It 
pertains  to  and  follows  the  person.    The  same 
debt  may,  at  the  same  time,  be  secured  by  a 
mortgage  upon  land   in  every  county  in   the 
state;  and  if  the  mere  fact  that  the  mortgage 
exists  in  a  particular  coimty  gives  the  property 
in  the  mortgage  a  situs  subjecting  it  to  taxa- 
tion in  that  county,  a  party,  without  further 
legislation,  might  be  cnlled  upon  to  pay  the  tax 
several  times,  for  the  lien  for  taxes  attaches  at 
the  same  time  in  every  county  in  the  state,  and 
the  mortgage  in  one  county  may  be  a  diiTerenI 
one  from  that  in  another,  although  the  debt  se 
cured  is  the  same." 

Some  adjudications  of  the  supreme  court  o 
Pefinsylvania  were  also  cited  on  the  argument 
which  appear  to  recognize  doctrines  inconsist 
cnt  with  that  announced  in  Malihy  v.  Reading 
and  Columbia  Railroad  Company,  52  Pa.  St 
140,  particularly  the  case  of  McKeen  v.  Th 
County  of  Northampton,  49  Pa.  St.  519,  and  th 
case  of  ShorVs  Estate,  16  Pa.  63,  but  we  do  no 
deem  it  necessary  to  pursue  the  matter  f  urthei 
We  are  clear  that  the  tax  cannot  be  sustained 
that  l^ie  bonds,  being  held  by  non-residents  c 
the  state,  are  only  property  in  their  hands,  an 
that  they  are  thus  beyond  the  jurisdiction  c 
the  taxing  power  of  the  state.    Even  where  th 
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bonds  are  held  by  residents  of  the  state  the  re- 
tention by  the  company  of  a  portion  of  the 
stipulated  interest  can  only  be  sustained  as  a 
mode  of  collecting  a  tax  upon  that  species  of 
property  in  the  state.  When  the  property  is 
out  of  the  state  there  can  then  be  no  tax  upon 
it  for  which  the  interest  can  be  retained.  The 
tax  laws  of  Pennsylvania  can  have  no  extrater- 
ritorial operation;  nor  can  any  law  of  that 
state,  inconsistent  with  the  terms  of  a  contract, 
made  with  or  payable  to  parties  out  of  the  state, 
have  any  eJiect  upon  the  contract  whilst 
it  is  in  the  hands  of  such  parties  or 
okher  non-residents.  The  extraterritorial  in- 
validity of  state  laws  discharging  a  debt- 
or from  his  contracts  with  citizens  of 
other  states,  even  though  made  and  paya- 
ble in  the  state  after  the  passage  of  such 
laws,  has  been  judicially  determined  by  this 
Court.  Ogden  v.  SaunderSy  12  Wheat.  214; 
Baldwin  V.  Hale,  1  Wall.  223,  17  Ll  ed.  531. 
A  like  invalidity  must,  on  similar  grounds,  at- 
tend state  l€«^lation  which  seeks  to  change  the 
obligation  of  such  contracts  in  any  particular, 
and  on  stronger  grounds  where  the  contracts 
are  made  and  payable  out  of  the  state. 

li  folloics  that  the  judgment  of  the  Supreme 
Court  of  Pennsylvania  must  he  reversed  and  the 
cause  remanded  for  further  prooeedings,  in  con- 
formity  with  this  opinion;  and  it  is  so  ordered. 


PITTSBURG,  FORT  WAYNE  AND  CHI- 
CAGO  RAILROAD  COMPANY 

V. 

COMMONWEALTH   OF    PENNSYLVANLA; 

AND 

DELAWARE,  LACKAWANNA  AND  WEST- 
ERN RAILROAD  COMPANY 

V, 

COaOIONWEALTH  OF  PENNSYLVANIA. 

(See  8.  C.  15  Wall.  826,  Note.) 

Cleveland,  eto,,  Railroad  Co.  v.  Pennsylvania, 

ante,  179,  affirmed. 

These  caies  Involve  the  nime  questions  con- 
sidered and  decided  in  Cleveland,  etc.  Railroad  Co. 
T.  Pennsylvania,  ante,  170.  That  case  affirmed  and 
followed.  The  difference  in  the  mode  of  assess- 
ment does  not  affect  the  principle  decided. 

[Nos.  32,  33.] 
Argued  Feb.  It,  1872.    Decided  Mar.  10,  1875. 

IN  ERROR  to  the  Supreme  Court  of  the  Com- 
monwealth of  Pennsylvania. 

The  history  and  facts  of  these  cases  are  sub- 
stantially the  same  as  those  of  the  preceding 
case. 

Messrs.  J.  W.  Simonton  (in  No.  32),  and 
James  E.  Oou:en  (in  No.  33),  for  plaintiffs  in 
error. 

Messrs.  F.  Carroll  Brewster  and  James  W. 
M.  yetcUn,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

These  eases  involve  the  same  questions  con- 
sidered and  decided  in  the  case  of  R.  Co.  v. 
Pennsylvania,  ante,  170.  The  tax  levied  in 
these  cases  upon  the  bonds  of  non-residents  of 
the  state  is  three  mills  on  the  dollar,  to  the 
paid  out  of  the  interest.  In  the  case  decided, 
the  tax  levied  was  five  per  cent  upon  the  in- 
terent  of  the  bonds.  The  difference  in  the  mode 
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of  the  assessment  does  not  affeet  the  prindple 
decided. 

Upon  I  lie  authority  of  the  case  eited,  the 
judgments  in  these  two  oases  must  he  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings; and  it  is  so  ordered, 

Mr.  Justice  DaTle,  dissenting: 

I  cannot  agree  to  the  opinion  of  a  majority 
of  my  brethren  in  these  cases.  That  the  tax 
in  question  is  valid  and  binding,  both  on  the 
corporation  and  its  creditor,  is  clearly  settled 
in  Malthy  ▼.  The  Philadelphia  and  Reading 
Railroad  Company,  62  Pa.  140— and  that,  too, 
whether  the  creditor  resides  in  Pennsylvania 
or  elsewhere.  As  the  highest  court  of  the  state 
has  decided  that  the  act  of  1844  authorized  the 
imposition  of  the  tax  in  controversy,  and  as 
that  act  was  in  force  when  the  bonds  and 
mort^^es  were  issued,  I  cannot  see  how  any 
principle  of  the  Federal  Constitution  is  violated, 
nor  can  I  see  how  this  court  can  reach  the  con- 
clusion it  has  in  these  cases  without  denying  to 
the  state  government  the  riffht  to  construe  its 
own  local  laws.  This  right  has  been  recognized 
so  often  and  in  such  a  variety  of  ways  that  it 
is  no  longer  an  open  question.  Indeed  this 
court  in  R.  Co.  v.  Jackson,  7  Wall.  262,  19  L. 
ed.  88,  has  expressly  recognized  the  binding 
force  of  the  construction  which  the  supreme 
court  in  Pennsylvania  has  put  on  the  act  of 
1844.  Mr.  Justice  Nelson,  delivering  the  opin- 
ion of  the  court,  said: 

/*It  has  been  argued  for  the  plaintiff,  that 
the  acts  of  the  legislature  of  Pennsylvania, 
when  properly  interpreted,  do  not  embrace  the 
bonds  or  coupons  in  question;  but  is  not  im- 
portant to  examine  the  subject,  for  it  is  not  to 
DC  denied,  as  the  courts  of  the  state  have  ex- 
pounded these  laws,  that  th^  authorized  the 
deduction,  and,  if  no  other  objection  existed 
against  the  tax,  the  defense  would  fail." 

*l  am  also  of  opinion  that  a  state  leg-  [*328 
islature  is  not  restrained  by  anything  in  the 
Federal  Constitution,  nor  by  any  principle 
which  this  court  can  enforce  against  the  state 
court,  from  taxing  the  property  of  persons 
which  it  can  reach  and  lay  its  hands  on,  wheth- 
er these  persons  reside  within  or  without  the 
state. 

Concurring  in  this  dissenting  opinion,  Mr. 
Justice  Oliflord,  Mr.  Justice  Miller  and  Mr. 
Justice  Humt. 


REUBEN  TOMLINSON  et  al.,  Appts.,  [•460 

V. 

THOMAS  BRANCH  et  al. 

(See  8.  C.  16  Wall.  460-470.) 

State  may  exempt  property  from  teueatiofh^ 
railroiHl  company,  merged  with  another — 
separate  privileges. 

tl.  The  doctrine  that  a  state  lealalature  unre- 
stricted by  a  coDBtitutlonal  prohibition  has  power 
to  exempt  certain  property  from  taxation,  reiter- 
ated. 

2.  Where  a  railroad  company  by  its  charter  was 
granted  such  an  exemption  for  a  limited  period, 

tHead  notes  by  Mr.  Justice  Biudlit. 

NOTR. — Power  of  a  state  legislature  to  eeempi 
from  taxation — see  note  to  Hogg  y.  Mackay,  19 
(c  9*  A«  77* 
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and  was  afterwards  merged  In  another  railroad 
company  which  became  Invested  with  all  Its  prop- 
erty, rights  and  privileges,  the  exemption  and  its 
limitation  accompanied  the  property,  and  a  perpet- 
ual exemption  from  taxation  in  the  charter  of  the 
latter  company  would  not  be  extended  to  the  prop- 
erty 80  acquired  without  express  words  or  neces- 
sary intendment  to  that  effect. 

3.  Where  two  railroad  companies  are  consoli- 
dated, the  presumption  is  that  each  of  the  two 
united  lines  o^  road  will  be  respectively  held  with 
the  privileges  and  burdens  originally  attaching 
thereto,  unless  the  contrary  is  expressed. 

[No.  126.] 
Argued  Feb.  15, 187S.    Decided,  Mar,  10,  ISIS. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina. 

The  history  and  facts  of  this  case  are  fully 
stated  by  the  court. 

Messrs.  8.  W.  Welton,  Atty.  Gen.  of  8.  C,  D. 
H.  Cltamberlain,  P.  PUlUpt,  Corbin  d 
Stone  and  T.  J,  D,  Fuller,  for  appellants. 

Messrs.  A.  G.  Masrath  and  Jai.  Con- 
ner, for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

In  this  case  a  bill  in  equity  was  filed  in  the 
court  below,  by  the  appellees  as  stockholders  of 
the  South  Carolina  Railroad  Company,  to  re- 
strain the  state  auditor  and  certain  county  col- 
lectors from  collecting  and  the  company  from 
paying  certain  taxes  imposed  on  said  company 
in  pursuance  of  an  act  of  the  legislature  of 
South  Carolina,  passed  in  April,  1868,  and  an- 
other act  passed  in  February,  1870,  it  being  al- 
leged that  said  company  was,  by  its  charter,  ex- 
empt from  taxation,  and  that  no  adequate  le- 
gal remedy  existed  imder  the  laws  of  the  state 
to  obtain  redress ;  and  the  company  declined  to 
adopt  any  measures  for  that  purpose. 

Tne  question  in  the  case  is,  whether  the  com- 
pany is  entitled  to  an  exemption  from  taxation, 
which  the  legislature  cannot  abrogate  or  dis- 
r<^rd,  it  being  conceded  that  the  company  is 
made  taxable  if  the  legislature  has  the  power 
to  tax  it.  The  prop>erty  of  the  company  is  de- 
rived from  two  sources,  one  portion  being  the 
railroad  from  Charleston  to  Hamburg,  opposite 
the  town  of  Augusta,  Ga.,  which  was  con- 
structed by  and  formerly  belonged  to  the  South 
Carolina  Canal  &  Railroad  Company,  and  the 
other  being  the  road  extending  from  Branch- 
ville,  on  the  line  of  the  first  road,  to  Columbia 
and  Camden,  which  was  constructed  by  the 
South  Carolina  Railroad  Company  under  its 
own  charter. 

The  South  Carolina  Canal  &  Railroad  Com- 
pany was  chartered  by  the  legislature  of  South 
Carolina  in  December,  1827,  for  the  purpose  of 
constructing  a  railroad  or  canal,  or  both,  from 
(Charleston  to  each  of  the  towns  of  Columbia, 
Camden  and  Hamburg,  with  the  exclusive  right 
for  that  purpose  for  thirty-six  years.  In  a  sup- 
plement of  January,  1828,  amongst  other 
things,  it  was  enacted  as  follows,  viz.: 

"That  during  the  first  period  of  thirty-six 
years  the  stock  of  the  company,  and  the  real 
estate  that  may  be  purchased  by  them  and  con- 
nected with,  and  be  subservient  to  the  works 
herein  authorized,  shall  be  exempted  from  tax- 
ation." 

Under  this  charter  the  company  constructed 
a  railroad  from  Charleston  to  Hamburg  only, 
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a  distance  of  nearly  140  miles.  This  road  was 
completed  in  1833,  and  it  is  admitted  that  the 
thirty-six  years  of  exemption  from  taxation  ex- 
pired in  1869,  and  cannot  be  invoked  in  support 
of  the  present  suit. 

In  1835  the  Cincinnati  &  Charleston  Railroad 
Company  was  incorporated  by  the  legislature 
of  South  Carolina,  for  the  purpose  of  establish- 
ing a  conmiunication  by  railroad  between  Cin- 
cinnati and  Charleston,  through  the  states  of 
Kentucky,    Tennessee,    North    Carolina,    and 
South    Carolina,    with    power    to    construct 
branches    not    conflicting    with     any    char- 
tered   rights,    and    with    power   to   use   any 
section     of    the    said     rsLilroad    before    the 
whole    should    be    completed.    By    the    43d 
section  of  this  charter  it  was  enacted  that 
the  capital  stock  of  this  company,  the  dividends 
thereon,and  all  the  property  and  estate,  real  and 
personal,  belonging  to  said  compemy,  should  be 
forever  exempt  from  taxation,  imless  the  divi- 
dends should  exceed  lawful  interest.     Subse- 
quently the  project  of  'extending  the  [•463 
road  into  other  states  was  abandoned,  and  the 
name  of  the  company  was  changed,  first  to  that 
of  the  Louisville,  Cincinnati  &  Charleston  Rail- 
road Company,  and  afterwards  to  that  of  the 
South  Carolina  Railroad  Company.    The  com- 
pany never  built  any  portion  of  the  railroad  au- 
thorized by  its  charter,  except  from  Branchville 
to  Columbia,  and  a  branch  to  Camden.    The 
exclusive  privileges  conceded  to  the  South  Car- 
olina Canal  &  Railroad  Company  rendered  it 
difficult,  if  not  impracticable,  to  effect  a  com- 
munication with  Charleston  without  the  con- 
sent of  that  company.    Hence  negotiations  for 
an  amalgamation  of  interests  between  the  two 
companies  took  place  as  early  as  1837,  and  it 
was  practically  effected  in  that  and  the  ensuing 
years.    The  mode  in  which  it  was  done  was, 
that  the  stockholders  of  the  South  Carolina 
Canal  &  Railroad   Company  exchanged  their 
stock  in  that  company  for  an  equal  number  of 
<«hares  in  the  Louisville,  Cincinnati,  &>  Charles- 
ton Railroad  Company  (afterwards  called  the 
South  Carolina  Railroad  Company),  and  re- 
ceived in  addition  a  bonus  of  twenty-five  per 
cent.     By  this  means  the  latter  company  ac- 
quired the  entire  control  of  the  former,  and 
used  the  road  of  the  former  company  between 
Branchville  and  Charleston,  instead  of  building 
a  separate  road  of  their  o^n. 

In  1843,  by  an  act  of  the  legislature  passed 
the  19th  of  December,  this  amalgamation  was 
formally  legalized.  The  section  relating  to  this 
subject  was  expressed  in  the  following  terms: 

II.  "That  whenever  the  written  consent  of  all 
the  stockholders  of  the  South  Carolina  Canal  & 
Railroad  Company  shall  have  been  obtained,  the 
said  South  Carolina  Canal  &  Railroad  Com- 
pany shall  be  merged  in  the  said  South  Carolina 
Railroad  Company,  and  thereupon  and  there- 
after all  the  rights,  privileges,  and  property  be- 
longing to  the  said  South  Carolina  Canal  &. 
Railroad  Company  shall  be  vested  in  the  said 
South  Carolina  Railroad  Company,  and  the  said 
South  Carolina  Railroad  Company  shall  be  lia- 
ble for  all  the  debts  and  contracts  of  the  said 
South  Carolina  Canal  &  Railroad  Company  ; 
and  the  stock  and  property  of  the  said  South 
Carolina  Railroad  Company  *sha]l  be  [*464 
subject  to  the  same  liens  and  charges  to  which 
the  stock  and  property  o|  tlie  said  South  Caro- 
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Una  Canal  ft  Ilailroad  Company  may  be -liable 
and  in  the  same  relative  order  in  which  the 
said  liens  and  charges  now  stand." 

It  is  conceded  that  the  terms  of  this  law 
were  complied  with.  And  now  the  defendants 
in  error  contend  that  by  the  "merger"  of  the 
South  Carolina  Canal  ft  Railroad  ODmpany  in 
the  South  Carolina  Railroad  Company,  the 
property  of  the  former  is  held  by  tne  latter, 
with  all  the  rights  and  privileges  of  its  own 
charter  attaching  thereto,  including  the  right 
of  perpetual  exemption  from  taxation. 

11  this  is  sOj  the  state,  by  giving  the  latter 
company  the  power  to  acquire  the  property  of 
the  former,  has  lost  a  valuable  prerogative  in 
reference  to  that  property,  which  it  possessed 
up  to  the  time  when  the  act  of  1843  was  passed 
— namely:  the  right  to  tax  the  property  after 
the  expiration  of  the  thirty-six  years.  Such  a 
conclusion  of  the  rights  of  the  state  ought  not 
to  be  admitted  without  a  clear  expression  of  the 
legislative  assent.  It  does  not  seem  to  us  that 
the  section  in  <]|ue8tion  contains  such  clear  as- 
sent. In  declaring  that  the  one  company  shall 
be  merged  in  the  other,  and  that  uie  rights, 
privileges,  and  property  of  the  one  shall  be  vest- 
ed in  the  other,  the  legislature  cannot  be  under- 
stood to  mean  that  the  restrictions,  limita- 
tions and  burdens  affecting  that  property,  and 
imposed  for  the  benefit  of  the  public  or  of  in- 
dividuals, shall  not  go  with  it.  The  rights  and 
privileges  go  with  it,  and  those  rights  and  priv- 
ileges can  with  difficulty  be  separated  from  the 
restrictions  and  duties  by  which  they  ave  meas- 
ured and  qualified.  For  example,  the  right  to 
charge  toll  and  freight  can  hardly  be  separated 
from  the  limitation  of  the  rates  of  toll  and 
freight  which  the  charter  of  the  merged  com- 
pany imposed.  If  the  rates  of  freight  were  lim- 
ited in  that  charter  to  five  cents  per  ton  per 
mile,  can  it  be  claimed  that  the  new  company  is 
discharged  from  that  limitation  altogether? 
Or  if  its  own  charter  alloM's  a  charge  of  ten 
cents  per  ton  per  mile,  can  it  claim  the  right  to 
cliarge  ten  cents  for  freight  transported  on  the 
465*]  old  road?  •If  the  hypothesis  were  re- 
vfrsed,  and  ttie  old  charter  allowed  ten  cents, 
whilst  the  new  allowed  but  five,  the  company 
would  not  hesitate,  under  the  grant  of  the 
rights  and  privileges  of  the  old,  to  continue  to 
charge  ten  cents,  as  the  former  company  had 
done.  And  they  would  have  reason  on  their  side. 
Had  it  been  intended  that  the  road  and  prop- 
erty of  the  old  eompany  should  be  owned  and 
oontrolled  by  the  new  company  under  its  own 
charter,  in  the  same  manner  as  its  other  prop- 
erty, it  would  have  been  easy  to  have  so  de- 
clared. Not  having  so  declared,  we  cannot  pre- 
sume that  such  was  the  intent.  The  keeping 
alive  of  the  rights  and  privileges  of  the  old 
eompany,  and  transferring  them  to  the  new 
company  in  connection  with  the  property,  indi- 
eat4»  the  legislative  intent,  that  such  property 
was  to  be  holden  in  the  same  manner  and  sub- 
ject to  the  same  rights  as  before.  The  owners  of 
the  property  were  to  lose  no  rights  by  the  trans- 
fer, nor  was  the  public  to  lose  any  rights  there- 
by. Of  course,  tnese  remarks  do  not  apply  to 
those  corporate  rights  and  franchises  of  the  old 
eompany,  which  appertain  to  its  existence  and 
functions  as  a  corporation.  These  became 
merged  and  extinct.  But  all  its  rights  and  du- 
ties, its  privileges  and  obligations,  as  related 


to  the  public,  or  to  third  persons,  remain  and 
devolve  upon  the  new  company.  This  seems  to 
us  the  most  obvious  and  natural  construction 
of  the  act,  and  leads  to  the  conclusion  that,  as 
to  the  road,  property  and  works  appertaining 
to  the  main  line  from  Charleston  to  Hamburg, 
the  South  Carolina  Railroad  Company  has  no 
claim  to  exemption  from  taxation. 

This  view  of  the  subject  is  corroborated  by 
the  decision  of  this  court  in  the  case  of  The 
Philadelphia,  Wilmington,  and  Baltimore  Rail- 
road Company  v.  Maryland,  10  How.  376.  It 
there  appeared  that  the  railroad  line  between 
Baltimore  and  Philadelphia  had  originally  be- 
longed to  several  distinct  organizations  char- 
tered by  the  states  of  Maryland,  Delaware,  and 
Pennsylvania.  One  of  these  companies  was  ex- 
empt from  certain  taxation,  and  it  was  claimed 
by  the  consolidated  company  *that  [*466 
this  exemption  was  transferred  to  it,  and  af- 
fected all  parts  of  the  line.  The  act  authorizing 
the  union  of  the  several  companies  provided 
that  the  "said  body  corporate  so  formed  should 
be  entitled  ...  to  all  the  powers  and  privi- 
leges and  advantages  then  belonging  to  the  for- 
mer corporations."  And  the  new  company 
claimed  the  exemption  from  taxes  as  one  of  the 
privileges  and  exemptions  acquired.  But  the 
court  held  that  the  exemption  did  not  extend  to 
a  portion  of  the  line  to  wliich  it  had  not  extend- 
ed before  the  union.  It  considered  the  evident 
meaning  of  the  law  to  be,  that  whatever  privi- 
leges and  advantages  either  of  the  former  com- 
panies possessed  should  in  like  manner  be  held 
and  possessed  by  the  new  company  to  the  ex- 
tent of  the  road  which  the  said  former  compa- 
nies had  respectively  occupied  before  the  union, 
that  it  should  stand  in  their  place,  and  possess 
the  power,  rights,  and  privileges  they  had  sev- 
erally enjoyed  in  the  portions  of  the  road 
which  had  previously  belonged  to  them. 

It  seems  to  us  that  this  decision  is  directly  in 
point,  and  governs  that  branch  of  the  case  now 
under  consideration. 

Reference  is  made,  however,  to  certain  de- 
cisions of  the  courts  of  South  Carolina,  which, 
it  is  contended,  settle  the  question  the  other 
way. 

The  first  case  referred  to  is  8.  C.  R.  Co.  v. 
Blake,  9  Rich.  233,  which  arose  out  of  an  at- 
tempt of  the  South  Carolina  Railroad  Company 
to  condemn  certain  land  for  its  purposes  in 
Charleston.  The  owner  disputed  tne  right  of 
condemnation  on  tlie  ground  that  the  road  and 
works  had  long  before  been  located,  and  that, 
therefore,  the  power  was  gone.  But  the  court 
held  that  the  power  existed  under  both  char- 
ters, and  might  be  exercised  under  either — first, 
showing  by  affidavit  the  necessity  of  the  use. 
The  observations  on  the  subject  of  taxation 
were  obiter  dicta;  but,  as  far  as  the  judgment 
goes  it  does  not  seem  to  us  to  militate  against 
the  views  we  have  taken,  but  rather  to  confirm 
them  by  recognizing  the  continued  vitality  of 
the  powers  contained*in  the  old  charter.  [•iST 
These  cannot  fairly  be  claimed  without  accept- 
ing also  its  duties  and  burdens. 

Another  case  was  that  of  The  State  ex  rel, 
8.  C.  R.  Co.  V.  Hood,  15  Rich.  177,  in  which  the 
company  claimed  exemption  from  a  state  in- 
come tax  imposed  in  1867,  under  a  law  passed 
the  year  preceding,  taxing  the  gross  incomes  of 
all  railroads  pot  exempt  oy  law.   The  court  of 
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appeals  held  that  the  company  was  exempt  by 
law  both  under  the  thirty-six  years'  exemption 
in  the  old  charter  (which  had  not  then  ex- 
pired), and  under  the  exemption  in  the  charter 
of  1835;  and  expressly  waived  the  considera- 
tion of  the  effect  of  the  act  of  union  passed  in 
1843.  -  This  case,  therefore,  furnishes  no  au- 
thority on  the  subject. 

The  remaining  case  is  that  of  The  8.  C.  R.  Co. 
T.  The  Columbia  and  Augusta  R.  Co.  13  Rich. 
Eq.  339^  decided  in  1867.  The  defendant  com- 
pany, in  that  case,  was  chartered  in  1858  with 
authority  to  construct  a  railroad  from  Colum- 
bia to  Augusta.  The  South  Carolina^  Railroad 
Company  claimed  that  this  would  be  an  inva- 
sion of  its  exclusive  privileges,  as  guaranteed 
in  the  charter  of  the  South  Carolina  Canal  & 
Railroad  Company  and  in  that  of  the  Cincin- 
nati &  Charleston  Railroad  Company.  The 
learned  chancellor,  by  whom  the  case  was  de- 
cided, assumed  that  the  South  Carolina  Rail- 
road Company  was  entitled  to  both  guaranties ; 
but  he  held  that  the  projected  road  would  not 
be  an  infringement  of  either.  The  guaranty 
given  to  the  old  company  was  that  of  an  exclu- 
sive right  (for  thirty-six  years  from  the  com- 
pletion of  its  road)  of  having  a  railroad  be- 
tween Charleston  as  one  terminus,  and  the 
towns  of  Columbia,  Camden,  and  Hamburg,  re- 
spectively; and  the  guaranty  given  to  the  Cin- 
cinnati i.  Charleston  Railroad  Company  was, 
that  for  thirty-six  years  from  January  1,  1836, 
the  state  should  not  authorize  any  other  road 
within  twenty  miles  of  its  road,  which  should 
connect  any  points  thereon,  or  should  run  in 
the  general  direction  thereof;  which  exclusive 
privil^;e  was  not  to  extend  to  branches,  but 
468*]  only  to  the  •main  road.  The  chancellor 
held  that  the  first  guaranty  secured  the  com- 
pany only  against  other  roads  leading  to 
Charleston,  which  the  projected  road  did  not 
do;  and  that  the  second  guaranty  secured  the 
company  only  against  roads  interfering  with 
the  main  line  of  the  Cincinnati  &  Charleston 
Company,  which  the  projected  road  did  not  do, 
because  this  main  line,  as  originally  contem- 
plated, was  to  extend  from  Charleston,  via 
Branchville  and  Columbia,  to  Cincinnati;  and 
the  only  part  of  it  ever  constructed  was  the 
road  from  Charleston  via  Branchville  to  Co- 
lumbia ;  with  which  the  projected  road  did  not 
interfere.  This  was  all  that  the  chancellor  de- 
cided. It  is  true  that,  in  the  course  of  his  opin- 
ion, he.  does  say  that  after  the  acquisition  of 
the  old  road,  extending  from  Charleston  to 
Hamburg,  the  charter  of  the  South  Carolina 
Railroad  Company  extended  over  it,  the  same 
as  if  that  company  had  built  it.  But  that  prop- 
osition was  not  material  to  the  conclusion  to 
which  he  came.  And  when  he  assumed  that  tlie 
guaranty  of  the  old  charter  still  subsisted  with 
regard  to  the  old  road,  and  based  his  judgment 
upon  that  assumption  as  one  of  its  grounds,  his 
opinion  is  virtually  an  authority  for  the  other 
proposition,  that  the  company  must  be  re^rd- 
ed  as  holding  the  old  road,  so  far  as  the  rights 
of  the  public  are  concerned,  subject  to  the  con- 
ditions and  limitations  of  that  charter,  as  well 
as  with  its  privileges  and  immunities. 

Be  this,  however,  as  it  may,  we  find  nothing 
in  this  case  or  the  other  cases  referred  to, 
which,  in  our  view,  affects  the  authority  of  the 
case  of  The  PhiladelphiGf  Wilmin^ton^  d  Balti- 
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more  R,  Co.  v.  Maryland,  or  the  soundness  of 
the  conclusion  to  which  we  have  come^  as  be- 
fore expressed. 

The  next  inquiry  relates  to  the  line  of  rail- 
road constructed  by  the  South  Carolina  Rail- 
road Company,  under  its  own  charter;  being 
that  portion  between  Branchville  and  Colum- 
bia and  Camden.  We  have  seen  that  tlie  com- 
pnny,  by  its  original  charter  granted  in  1835, 
had  the  grant  of  a  perpetual  exemption  from 
taxation.  We  have  already  decided  that  it  is 
competent  for  the  legislative  power  to  grant 
such*an  exemption.  But  it  is  contended  [*469 
on  the  paft  of  the  state,  that  this  exemption, 
and  all  other  chartered  privileges  of  the  com- 
pany, are  subject  to  alteration  and  repeal,  by 
virtue  of  the  41st  section  of  an  act,  passed  in 
December,  1841,  by  which  it  is  declared: 

"That  it  shall  become  part  of  the  charter  of 
every  corporation,  which  shall,  at  tbe  present 
or  any  succeeding  session  of  the  general  assem- 
bly, receive  a  grant  of  a  charter,  or  any  renew- 
al, amendment  or  modification  thereof  (unless 
the  act  granting  such  charter,  renewal,  amend- 
ment or  modification  shall,  in  express  terms, 
except  it),  that  every  charter  or  incorporation 
granted,  renewed  or  modified  as  aforesaid,  shall 
at  all  times  remain  subject  to  amendment,  al- 
teration or  repeal,  by  the  legislative  author- 
ity." 

Now,  there  can  be  no  doubt  but  that  the  act 
of  1843,  authorizing  the  consolidation  of  the 
two  companies,  or  the  merger  of  the  one  into 
the  other,  was  an  act  modifying  the  charter  of 
the  South  Carolina  Railroad  Company;  but  the 
3d  section  of  that  act  withdrew  the  charter 
from  the  operation  of  the  act  of  1841.  It  was 
in  these  words: 

"Sec.  3.  The  said  South  Carolina  Railroad 
Company  is  hereby  excepted  from  the  provi- 
sions of  the  41st  section  of  an  act  entitled  'An 
Act  to  Incorporate  Certain  Villages,*  etc.  [re- 
ferring to  the  act  in  question],  but  nothing 
herein  contained  shall  be  construed  as  exempt- 
ing the  said  company  from  the  provisions  o1 
the  said  41st  section,  upon  any  future  grant, 
renewal  or  modification  of  their  charter." 

The  allegation  on  the  part  of  the  state  is 
that  subsequent  legislation  was  obtained  by  the 
company,  which  modified  its  charter,  and  thus 
rendered  the  whole  charter  liable  to  subsequeni 
alteration  and  repeal.  The  legislation  referrec 
to  consists  of  two  several  acts,  namely:  "Ai 
Act  to  Lend  the  Credit  of  the  State  to  Secure 
Certain  Bonds,  to  he  Issued  by  the  South  Caro 
lina  Railroad  Company,  and  for  Other  Pur 
poses,  passed  December  21,  1865;"  and  "An  Ac 
to  Amend  the  Act  Last  Aforesaid,  passed  thi 
19th  day  of  September,  1866."  It  is  ver; 
doubtful  whether  these  acts  can  be  •re-  ["^Tl 
garded  as  amending  or  modifying  the  charte 
of  the  company.  They  merely  authorize  the  esi 
tension  of  certain  bonds  made  by  the  compan; 
(which  the  state  had  guaranteed  it),  by  tne  ie 
sue  of  new  bonds  of  like  character,  and  the  cor 
tinuation  of  the  mortgage  for  securing  the  pa^ 
ment  of  said  bonds.  But  whatever  may  b 
thought  on  this  point,  the  3d  section  of  the  a.< 
of  1843  clearly  withdraws  from  the  operat;io 
of  the  act  of  1841  (by  which  power  to  amen 
and  repeal  is  reserved),  the  entire  charter*  < 
the  companj*  except  as  to  future  grants,  renov 
als  and  piodifications.  Such  future  grants  onl 
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were  to  be  subject  to  alteration  and  repeal. 
This  seems  to  us  conclusive  of  the  point  raised 
and  no  further  argument  is  necessary. 

It  is  our  opinion,  therefore,  that  the  part  of 
the  line  now  under  consideration  is  exempt 
from  taxation ;  and  that  so  much  of  the  decree 
as  relates  thereto  is  correct. 

The  decree  must  be  reversed,  toith  direoiiona 
to  enter  a  decree  making  the  injunotion  perpet- 
ual as  to  all  that  part  of  the  line  and  railroad 
of  said  South  Cfarolina  Railroad  Company, 
which  extends  from  Branchville  to  Columbia 
and  Camden,  and  as  to  all  property  and  stock 
of  said  company,  properly  apportionable  and 
applicable  to  the  said  portion  of  line  and  rail- 
road, and  dismissing  the  bill  as  to  all  the  resi- 
due of  the  railroad  property  and  stock  of  said 
company,  and  that  such  further  proceedings  be 
had  as  may  be  necessary  to  perfect  and  carry 
out  said  decree. 


CJTY  COUNCIL  OF  CHARLESTON  et  al., 

Appts,, 

17. 

THOMAS  BRANCH  et  aU 

(See  S.  C.  15  Wall.  470,  471,  Note.) 

Btate  legislature  may  exempt  from  tawation — 
consolidated  railro<ids—eaoh  part  exempt 
from  taxation  as  before  consolidation, 

1.  A  state  legislature,  unless  restricted  by  con- 
itittitlonal  prohibition,  may  exempt  speclflc  prop- 
erty from  taxation.  TimUtnaon  v.  Branch,  ante, 
p.,  189  followed. 

2.  Where  a  railroad  company,  by  its  charter, 
was  granted  such  an  exemption  for  a  limited  time, 
and  was  afterwards  merged  In  another  railroad 
comDany,  which  became  inyeated  with  its  property, 
the  limitation  and  the  exemption  accompanied  the 
property,  and  a  perpetual  exemption  from  taxation 
IB  the  charter  of  the  latter  company  would  not 
be  extended  to  the  property  so  acquired. 

3.  Where  two  railroad  companies  are  consolidat- 
ed, each  of  the  two  united  lines  of  road  will  be  re- 
spectively held  with  the  prlTlleges  and  burdens 
originally  attached  thereto. 

[No.  235.] 
Argued  Feb.  15,  187S.  Decided  Mar.  10,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Caro- 
lina. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellees  to  restrain  the  collection 
of  certain  taxes.  A  decree  having  been  entered 
in  favor  of  the  complainants,  the  respondents 
took  an  appeal  to  this  court.  The  case  is,  in 
substance,  like  the  nest  preceding  case  of  Tom- 
linson  v.  Branch. 

Messrs.  I>.  K.  Cl&amberlain,  D.  T.  Cor- 
bia,  P.  PKiUipsy  and  T.  J.  D.  FuUer,  for  ap- 
pellants. 

Memrs.  A.  O.  llasratli  and  Jaa.  Conner 
for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court  : 

This  case  is  precisely  similar  to  the  last,  the 
property  taxed  being  situated  in  the  city  of 
Charleston,  and  the  bill  being  filed  to  restrain 
the  city  from  collecting  and  the  company  from 
paying  the  taxes  levied  on  said  property. 

Nora. — Taxation,  consolidated  corporation,  em- 
empiion — see  note  6  L.  tt.  A.  222. 
15  Wall. 


The  principles  laid  dovm  in  the  preoeding 
case  must  be  applied  to  this.  All  parts  of  the 
road  and  property  formerly  belonging  to  the 
South  Carolina  Canal  k  Railroad  (S>mpanyy 
and  all  appendages  and  appurtenances  thereof, 
are  liable  to  taxation;  wnili^t  all  property  ac- 
quired by  the  South  Carolina  Railroad  Com- 
pany directly  under  its  own  charter  and  for 
purposes  connected  with  its  original  road,  is 
exempt  from  taxation.  Prima  facie  the  rail- 
road terminus  and  depot  in  Charleston,  and  the 
property  accessoiy  thereto,  belong  to  the  South 
Carolina  Canal  k  Railroad  Company  portion 
of  the  joint  property.  But  it  can  be  fairly 
shown  that  any  of  the  company's  property  in 
Charleston  claimed  to  be  taxable  was  acquired 
bv  the  South  Carolina  Railroad  Company  for 
the  accommodation  of  the  business  belonging  to 
its  original  roads,  or  for  the  joint  accommoda- 
tion of  the  entire  system  of  roads  imder  its  con- 
trol, such  property  will,  pro  tanto,  and  in  fair 
proportion,  be  exempt  from  taxation. 

The  decree  must  be  reversed,  and  the  record 
remitted  to  the  Circuit  Court,  tdth  directiona 
to  proceed  in  conformity  u>ith  this  opinMn* 


EDWARD  S.  BROWN,  Appt,, 

V. 

LAWRENCE  KENNEDY  et  ol. 

(See  S.  C.  15  Wall.  691-600.) 

Confisoation  act — marshaVs  seizure — when  hie 
return  conclusive — effective  confiscation. 

1.  Under  the  con^scation  act  of  July  17,  1862, 
seizure  Is  essential  to  confer  Jurisdiction ;  but  the 
marshal's  return  that  he  had  attached  the  bond, 
mortgage  and  credit,  conclusively  establishes  that 
a  seizure  was  made,,  and  that  the  subjects  of  the 
seizure  were  within  the  jurisdiction  of  the  court. 

2.  In  a  collateral  proceeding,  the  complainant 
cannot  trayerse  the  marshal's  return ;  the  return 
is  concluslTC  of  the  facts  stated  by  It 

3.  Where  the  marshal  returned  that  he  had  at- 
tached the  bond,  mortgage  and  credit,  and  the  de- 
cree condemned  expressly  the  bond,  mortgage  and 
credit,  the  debt  was  effectively  confiscated. 

[No.  444.J 

Submitted  Jan.  28, 187S.  Decided  Mar.  10, 187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kansas. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  upon  a  certain  mortgage. 
A  decree  having  been  entered  in  favor  of  the 
respondents,  the  complainant  took  an  appeal 
to  this  court. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Edward  S.  Brown  for  appellant: 

The  court  held,  in  Pelham  v.  Rose,  0  Wall. 
103,  19  L.  ed.  602;  and  Pelham  v.  Way,  ante, 
55,  that  the  note,  being  capable  of  manual  cap- 
tion, must  be  taken  into  the  actual  custody  of 
the  marshal,  to  constitute  a  valid  seizure,  and 
without  this,  the  court  cannot  adjudicate  the 
condemnation  thereof.  In  the  case  now  before 
the  court,  the  bill  expressly  alleges  that  there 
was  no  seizure  of  the  bonds  and  mortgage  by 
the  marshal  for  the  district  of  Kansas;  but 
tliat,  during  all  the  time  of  said  pretended  con- 
fiscation proceedings,  said  bond  and  mortgage 
were  without  the  district  of  Kansas,  and  witn- 
in  the  exclusive  possession  and  control  of 
Brown,  at  his  home  in  Virginia,  and  that  the 
court  acquired  no  jurisdiction  thereof.  Then, 
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on  the  authority  of  Pelham  v.  Rose,  supra,  and 
Pelham  v.  Way,  No.  51,  anfe,  55,  decided  at  the 
present  term,  we  say  that  the  court  below 
should  have  held  that  there  was  no  valid  seiz: 
ure  of  the  bond  and  mortgage;  that  the  district 
court  acquired  no  jurisdiction  over  them,  and 
the  plaintiff  was  not  estopped  from  maintain- 
ing his  suit  to  foreclose  the  mortgage  and  en- 
force the  pajTnent  of  the  bond. 

We  might  rest  the  argument  on  this  propo- 
sition in  confidence  that,  as  we  have  sliown, 
the  marshal's  return  in  Braum's  Case  points  to 
the  bond  and  mortgage  with  more  distinctness 
than  in  Pelham*s  Case;  that  pointed  to  the 
note.  The  opinion  of  the  court  in  that  case 
will  control  the  decision  in  this. 

We  learn,  however,  that  the  opposing  counsel 
ascribes  weight  to  the  use  of  the  word  "credit" 
in  the  proceeding. 

To  claim  that  the  owner's  rights  to  the  res 
may  be  seized  in  one  territorial  jurisdiction,  by 
the  res  in  another,  is  far  beyond  any  position 
maintained  in  any  of  the  courts.  What !  Can 
it  be  maintained  that  the  owner's  right  to  his 
horse  may  be  seized  in  Kansas,  while  the  horse 
is  in  his  (juiet  possession  in  Virginia?  Or,  that 
the  captain's  right  to  his  ship  may  be  seized  in 
Kansas,  while  the  captain  is  in  command,  and 
the  ship  securely  sailing  in  mid  ocean?  The 
forfeiture  of  the  horse,  or  ship,  or  bond  and 
mortgage,  is  nothing  but  the  forfeiture  of  the 
owner's  "estate,  property,  claim,  credits,  and 
rights  thereto  and  therein." 

The  opposing  counsel  rely  upon  Miller  v. 
United  States,  11  Wall.  268,  20  L.  ed.  135;  but 
that  decision  does  not  interfere  with  the  posi- 
tion taken  above,  nor  the  views  expressed 
thereon.  It  is  distinguished  therefrom  in  Pel- 
ham V.  Way,  supra.  In  Miller  v.  U.  8.  supra, 
by  a  divided  court,  it  was  held  that  Miller's 
stock  had  been  confiscated  without  manual  cap- 
tion of  the  certificates,  by  which  the  stock  was 
represented;  and  by  Mr.  Justice  Strong,  who 
delivered  this  opinion,  the  proceedings  were 
likened  to  foreign  attachment  and  garnishment. 

Whether  there  can  be  proceedings  by  foreign 
attachment  and  garnishment,  under  the  act  of 
July  17th,  1862,  may  well  be  doubted.  The  7th 
section  says :  "To  secure  the  condemnation  and 
sale  of  any  such  property  after  the  same  shall 
have  been  seized,  so  that  it  may  be  available 
for  the  purpose  aforesaid,  proceedings  in  rem 
shall  be  instituted  in  the  name  of  the  United 
States."  The  requirement  that  proceedings 
shall  be  in  rem  excludes  proceedings  in  per- 
sonam. The  subsequent  law:  "which  proceed- 
ings shall  conform  as  nearly  as  may  be  to  ad- 
miralty ox  revenue  cases,"  does  not  dispense 
with  the  necessity  that  the  proceedings  must  be 
''in  rem;'*  but  simply  means  that,  if  the  prop- 
erty seized  be  within  the  admiralty  jurisdic- 
tion, the  proceedings  shall  conform  to  admir- 
alty practice,  a  libel  and  decree;  and,  if  the 
property  seized  be  on  land,  the  proceedings 
shall  conform  to  common  law  practice  in  reve- 
nue eases,  an  information,  verdict  of  jury  and 
judgment.  Neither  foreign  attachment  iior  gar- 
nishment are  proceedings  in  rem.  They  are  pro- 
ceeilings  in  personam  and  inter  partes. 

Monro  v.  Almeida,  10  Wheat.  474;  Tnnstall 
V.  Worthington,  Hempst.  662;  Clarke  v.  Nav. 
Co.  1  Story,  631 ;  Ea  parte  Foster,  2  Story,  131, 
see  pp.  153,  15*4. 
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In  Mankin  v.  Chandler,  2  Brock.  125,  Chief 
Justice  Marshall,  to  whom  the  ablest  judges 
may  bow  without  condescension,  said  (p.  130) : 
"I  am  perfectly  satisfied  that  a  foreign  attach- 
ment is  not  to  be  considered  a  proceeding  in 
rem,  but  as  a  suit  by  a  plaintiff  against  de- 
fendants; and  that  a  decree  in  such  cases  is 
within  the  general  rule  of  being  conclusive  evi- 
dence only  Against  parties  and  privies." 

It  is  not  t^  be  denied  that  Congress  might 
have  authorized  confiscation  by  foreign  attach- 
ment and  garnishment;  but  it  did  not. 

If  the  confiscation  proceedings  had  been  by 
foreign  attachment  and  garnishment — ^being  in 
personam  and  inter  partes.  Brown,  being  no 
party  thereto,  would  not  have  been  estopped 
thereby. 

Dean  v.  NeUon,  10  Wall.  158,  19  L.  ed.  926. 

Messrs.  Edward  Stillinss  and  Tl&oinMi 
P.  Fenlon  for  appellees: 

The  confiscation  proceedings  were  against 
the  bond,  mortgage  and  credit  represented  by 
them,  and  it  would  seem  that,  aside  from  the 
question  of  the  effect  of  the  return  of  the  officer 
as  to  the  seizure  of  the  bond,  mortgage  and 
credit,  the  proceedings  were  the  legal  and  ap- 
propriate ones  to  seize  and  hold  the  money  due 
from  Kennedy  to  plaintiff.  Tlie  bond  was  past 
due  and  not  negotiable,  and  could  have  be«i 
collected  from  Kennedy  by  garnishment  in  at- 
tachment proceedings. 

2  Smith,  L.  Cas.  690. 

The  law  provided  for  seizing  credits;  and 
whatever  course  could  have  been  adopted  for 
that  purpose,  in  the  case  of  Brown,  and  this 
credit,  it  would  be  difficult  to  point  out. 

We  may  also  refer  to  2  Smith,  L.  Cas.  680, 
684,  687,  693,  694,  818,  827,  834,  835,  837,  and 
in  support  of  the  validity  of  this  judgment 
against  the  money  in  the  hands  of  Kennedy. 

Supposing  the  cases  of  Pelham  v.  Rose,  su- 
pra, Miller  v.  U.  8.  supra,  Pelham  v.  Way,  «tt- 
pra,  are  conclusive  of  the  case  before  the  court, 
we  will  attempt  to  add  nothing  to  the  reasons 
and  arguments  already  fully  considered  by  the 
court  in  those  cases;  but  if  they  were  not  con- 
clusive, we  insist  that  the  plaintiff,  by  coming 
voluntarily  into  court  and  making  himself  a 
party  to  the  confiscation  proceedings,  and  ask- 
ing and  obtaining  the  judgment  of  that  court 
for  the  money  collected  in  those  proceedings,  in 
strict  accordance  with  the  terms  of  his  pardon, 
then  exhibited  in  that  court,  and  by  pursuing 
for  a  series  of  years  the  money  so  collected 
from  Kennedy  and  others,  estops  himself 
from  returning  to  the  original  mortgage  and 
collecting  this  money  from  Kennedy. 

2  Smith,  L.  Cas.  208,  212;  17  S.  &  R.  364. 

If  all  this  w^ere  ineffectual  as  a  defense;  if 
the  return  of  the  officer  as  to  the  seizure  of  the 
bond  and  mortgage  and  credit  could  be  contra- 
dicted; if  the  monition  served  on  the*debtor 
and  his  appearance  in  court,  and  performing  the 
judgment  of  the  court,  by  paying  the  debt  then 
due  to  the  plaintiff  into  court,  in  satisfaction  of 
the  judgment  rendered  against  him;  if  the 
plaintiff's  appearance  to  that  proceeding apiinst 
him  and  his  property  and  obtaining  a  judg- 
ment, or  rather  a  modification  of  the  judgment, 
decreeing  this  money  so  collected  from  Kennedy 
and  others  to  be  paid  to  him,  fire  all  no  defense 
to  Kennedy,  who  has  once  paid  this  debt  in 
good  faith,  as  he  beUeved.it  is  then  insisted  that 
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the  debtj  and  with  it  the  foreclosure  suit,  is 
barred  by  the  statute  of  limitations  of  Kansas. 

The  act  of  the  le;^is1ature  of  Kansas,  which 
took  effect  June  1,  1850  (Ck)mpiled  L.,  18G2,  p. 
355,  §  12),  changed  the  common-law  rights 
of  the  mortgagor  and  mortgagee.  This  mort- 
gage having  been  made  subsequent  to  the  pas- 
sage of  that  law,  is  of  course  governed  by  it; 
and  when  the  debt  is  barred,  all  remedy  on 
the  mortgage  is  gone. 

Chick  y.  Willetts,  2  Kan.  385. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court : 

The  bill  was  for  the  foreclosure  of  a  mort- 
gage, and  the  principal  defense  set  up  was,  that 
the  mortgage  and  the  debt  secured  by  it  had 
been  conAscatf^^l  under  the  act  of  Congress  of 
July  17,  1862.  If  it  had  been,  the  complainant 
was  not  entitled  to  a  decree  of  foreclosure^  and 
his  bill  was  properly  dismissed. 

The  evidence  of  the  debt  was  a  bond  dated 
Hay  28,  1860,  payment  of  which  was  secured 
1^  the  mortgage  now  in  suit,  executed  and  re- 
corded on  the  day  of  the  date  of  the  bond. 
The  record  of  the  proceedings  for  confiscation 
is  not  fully  before  us.  We  have,  however,  an 
agreed  statement  of  facts,  from  which  it  ap- 
poirs  that  an  information  was  filed  by  the  dis- 
trict attorney  in  the  district  court  of  the 
United  States  for  the  district  of  Kansas,  against 
the  bond  and  the  mortgage,  praying  that  process 
might  issue  against  them,  and  against  'the  es- 
tate, property,  claim,  credits,  and  ri^ts  thereto 
and  therein  belonging  to  said  Edward  S. 
Brown,  to  enforce  the  forfeiture  thereof.  Fol- 
lowing this  information,  a  warrant  was  issued 
on  the  28th  of  March,  1863,  to  the  marshal  of 
the  district,  commanding  him  to  "attach  said 
bond  and  mortgage,  and  the  estate,  property, 
daim,  credits,  and  rights  thereto  and  therein 
belonging  to  the  said  Edward  S.  Brown,"  and 
to  retain  the  same  in  his  custody,  to  await  the 
further  order  of  the  court,  giving  notice  to  all 
persons  claiming  the  same  to  appear  on  the  20th 
of  April,  1863,  and  show  cause,  if  any  they  had, 
why  the  property  should  not  be  condemned  as 
forfeited.  To  this  warrant  the  marshal  made 
return  that  he  had  attached  the  "bond,  mort- 
gage and  credit,"  and  had  cited  Lawrence  Ken- 
nedy and  Eliza  Kennedy  (who  were  the  obligors 
and  mortgagors),  and  all  other  persons  having 
or  pretending  to  have  any  right,  title  or  inter- 
est therein,  as  he  was  commanded.  Then  fol- 
lowed the  decree  of  the  court,  entered  May  5, 
1863,  which,  after  reciting  the  marshal's  return, 
that  he  had  attached  the  bond  and  mortgage, 
credits  and  property,  and  ^ven  due  notice; 
after  reciting,  also,  that  proclamation  had  been 
made,  and  that  default  had  been  entered,  or- 
dered that  "the  said  bond,  mortgage  and 
eredif  be  condemned  and  declared  forfeited  to 
the  United  States.  The  decree  also  ordered 
Kennedy,  one  of  the  obligors  and  mortgagors, 
to  pay  the  debt  into  the  court  for  the  use  of  the 
United  States;  and  in  pursuance  of  the  decree 
payment  was  made  to  the  officers  of  the  court. 

in  view  of  this  we  are  unable  to  perceive 
why  this  record  does  not  show  an  effective  con- 
fiscation of  the  debt,  and  its  forfeiture  to  the 
United  States,  as  well  as  satisfaction  thereof  byj 
the  mortgagors.  Doubtless  it  is  true  that  the 
rourt  had  no  authority  to  decree  confiscation  of 
16  Waxx. 


anything  which  had  not  b^  seizure  of  the  mar- 
shal been  brought  within  its  jurisdiction.  Seiz- 
ure is  essential  to  confer  jurisdiction.  But  the 
marshal's  return  that  he  had  attached  the  bond, 
mortgage  and  credit,  conclusively  establish  that 
a  seizure  was  made,  and  that  the  subjects  of 
the  seizure  were  within  the  jurisdiction  of  the 
court.  In  this  collateral  proceeding  the  com- 
plainant is  not  at  liberty  to  traverse  the  mar- 
shaPs  return.  An  attempt  was  made  to  traverse 
it,  in  part  at  least,  as  appears  from  the  agreed 
statement  of  facts.  It  is  recited  therein  that 
from  June,  1860,  to  September,  1865,  continu- 
ously, Edward  S.  Brown  had  in  his  possession 
at  his  home  in  the  state  of  Virginia  the  bond 
and  mortgage,  and  that  durinj^  this  whole 
period  they  were  not  in  the  district  of  Kansas. 
From  this  we  are  expected  to  infer  that  the 
marshal  could  not  have  seized  them.  We  can, 
however,  make  no  such  inference  against  the 
marshal's  return,  without  disregard  of  the  es- 
tablished rule  that  such  a  return  is  conclusive 
of  the  facta  stated  by  it. 

The  next  position  taken  by  the  appellant  is 
that,  at  most,  only  the  bond  and  mortgage  were 
confiscated,  leaving  the  debt,  of  which  the  bond 
and  mortgage  were  mere  evidences,  still  due. 
In  support  of  this  we  are  referred  to  PelKam  v. 
*Ro8e,  9  Wall.  103,  20  L.  ed.  602,  and  [*598 
Pelham  v.  Way,  ante,  55,  a  case  not  yet  re- 
ported. If  this  were  so,  it  would  not  be  easy  to 
see  how  the  appellant  could  make  use  of  the 
mortgage  to  collect  the  debt,  when  his  title  to 
the  mortgage  no  longer  exists — ^when  it  has  been 
adjudged  forfeited  to  the  United  States.  But 
Pelham  v.  Rose  and  Pelham  v.  Way  furnish  no 
support  to  the  position  that  the  debt  due  from 
the  Ynortgagors  was  not  confiscated  as  well  as 
the  instruments  which  the  parties  had  adopted 
as  the  evidences  of  the  debt.  In  those  cases 
the  information  was  against  a  promissory  note, 
and  nothing  else.  So  was  the  warrant  or  mo- 
nition. The  marshal  returned  that  he  had  ar- 
rested the  property  mentioned  in  the  warrant, 
and  the  court  decreed  condemnation  of  "the 
note."  The  nature  of  the  proceeding  is  clearly 
shown  in  the  opinion  of  Mr.  Justice  Field  in 
Pelham  T.  Rase^  where  he  said :  "In  the  case  at 
bar,  a  visible  thing,  capable  of  physical  posses- 
sion, is  the  subject  of  the  libel.  It  is  the  prom- 
issory note  of  Pelham  which  constitutes  the  res 
against  which  the  proceeding  is  instituted,  and 
not  a  credit  or  debt,  which  the  note  is  supposed 
by  the  defendant's  counsel  to  represent.  .  .  . 
The  object  of  the  present  libel  is  to  reach  the 
note  itself.  This  appears  at  every  stage  of  the 
proceedings;  in  the  information;  in  the  moni- 
tion to  the  marshal ;  in  his  return ;  in  the  decree 
of  the  court,  and  in  the  sale  made."  It  was  for 
this  reason  it  was  ruled  in  Pelham  v.  Way 
supra,  that  the  debt  was  not  confiscated. 

But  the  present  case,  as  is  apparent  from  the 
record,  is  very  ditrerent.  Not  only  were  the 
bond  and  mortgage  given  to  Brown  informed 
against,  ordered  to  be  attached,  seized  and  con- 
demned, but  so,  also,  was  the  credit.  We  have 
seen  that  the  marshal  was  commanded  to  attach 
the  bond  and  mortgage,  and  the  estate,  prop- 
erty, claim,  credits  and  rights  thereto  and 
therein  belonging  to  the  said  Edward  S.  Brown. 
What  is  the  credit  in  a  bond  and  mortgage,  if 
it  is  not  the  debt  secured  or  evidenced  by  them  ? 
What  are  rights  in  a  mortgage,  as  well  as  to  it, 
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699*]  if  they  are  not  the  rights  of  the  *mort- 
gagee  to  claim  and  receive  Uie  money  secured 
by  the  mortgage?  The  ownership  of  the  writ- 
ten instrument  is  a  distinct  thing  from  owner- 
ship of  the  right  or  credit  of  which  the  instru- 
ment is  the  evidence.  The  word  "credit"  does 
not  describe  ownership  of  a  mortgage,  nor  do 
the  words  "rights  therein."  The  warrant  was, 
therefore,  directed  against  the  debt>  as  well  as 
against  the  written  evidence  of  it.  The  mar- 
shal returned  that  he  had  attached  the  bond, 
mortgage  and  credit^  and  the  decree  condemned 
expressly  the  bond,  mortgage  and  credit.  That 
the  debt  was  attachable  in  confiscation  proceed- 
ings was  held  by  this  court  in  Miller  t.  U.  S. 
11  Wall.  268,  20  L.  ed.  135,  and  it  was  ruled 
that  attachment  or  seizure  could  be  made  with- 
out manual  caption  of  the  visible  evidences  of 
the  credit.  To  the  doctrines  laid  down  in  that 
case  we  adhere;  and,  as  the  marshal's  return 
conclusively  establishes  that  the  credit  was 
seized,  and  was,  therefore,  within  the  jurisdic- 
tion of  the  court,  we  must  hold  that  the  decree 
of  condemnation  was  warranted,  and  that  the 
debt  was  elTectively  confiscated. 

It  is,  perhaps,  not  necessary  to  say  more.  Tet 
it  may  be  added  that  the  appellant  seems  to 
have  acquiesced  in  the  decree  of  condemnation, 
and  in  the  subsequent  payment  of  the  debt  by 
the  mortgagors  to  the  officers  of  the  court.  The 
agreed  statement  of  facts  exhibits  that  in  1868, 
after  he  had  obtained  a  pardon,  on  his  applica- 
tion the  district  court  ordered  that,  all  the 
money  that  had  been  collected  under  the  con- 
fiscation decree  by  the  officers  of  the  court 
should  be  paid  to  him,  after  deducting  there- 
from some  unpaid  legal  costs.  And  subse- 
quently he  caused  to  be  filed  in  the  confiscation 
proceedings  a  petition  praying  for  judgment 
in  his  favor  against  those  officers  for  the  money. 
Whether,  after  this,  he  could  assert  that  the 
proceedings  by  which  the  money  was  collected 
were  a  nullity  we  will  not  determine.  It  is 
enough  that,  in  our  opinion,  the  debt  due  origi- 
nally to  him  from  the  mortgagors  was  con- 
fiscated before  his  bill  was  filed. 

The  decree  of  the  Circuit  Court  is  affirmed. 

600*]  *Mr.  Justice  Davis  i  I  concur  in  the 
judgment  in  thiR  case  on  the  gpround  that  Brown 
waived  his  rights  whefa  he  appealed  to  the  con- 
fiscation proceedings,  and  by  petition  prayed 
tiie  court  to  have  the  money  realized  from 
those  proceedings  paid  over  to  him;  which  pe- 
tition was  granted  by  the  court. 

Dissenting,  Mr.  Justice  Field.  ' 


HENRY  HAFFIN  et  al,  Plffa.  in  Err., 

V. 

JOHN    M.    MASON,    Collector,    and    Abram 
Hyatt,  Assessor  of  Internal  Revenue,  etc. 

(Bee  a  C.  16  Wall.  671-676.) 

Taa)  list,  authority  of  collector — duty  of — when 
not  a  trespasser  for  selling  property, 

1. 'Where  an  assessor  has  the  right  to  decide 
whether  a  person  is  liable  to  taxation,  the  1  let  de- 
livered by  blm  to  the  collector,  properly  certlfled. 
Is  his  warrant  to  seise  and  sell  the  property,  In 
case  the  taxes  are  not  paid  after  a  demand. 

2.  It  is  not  the  business  of  the  collector  to  as- 
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certain  whether  the  assessor  reached  a  proper  eon- 
clusion  upon  the  matter,  nor  has  he  any  right  to 
refuse  to  enforce  th^  assessment. 

3.  The  collector  has  the  right  to  suppose  the 
taxes  assessed  are  due.  and  that  all  proper  steps 
have  been  taken  to  ascertain  this  fact,  and  be  can 
rightfully  act  on  this  supposition,  and  he  ts  not 
s  trespasser  for  selling  property  of  the  person 
assessed,  to  collect  such  tax. 

[No.  525.] 

Submitted  Jan,  29,  1813.    Decided  Mar.  10, 

1873. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 

Messrs.  J.  Hnbley  Aiditon  and  H.  F« 
ATeriU,  for  plaintiffs  in  error: 

There  was  error  in  the  refusal  of  the  court  to 
instruct  the  jury  that  plaintiffs  were  entitled 
to  judgment,  and  in  the  direction  to  find  a  ver- 
dict for  the  defendants. 

The  only  warrant  that  defendant,  MaaQn, 
had  for  making  the  distraint  seizing  and  selling 
the  property,  was  the  list  given  him  by  the  de- 
fendant Hyatt.  In  this  list  he  must  find 
justification,  or  he  is  a  trespasser. 

In  looking  for  such  justification,  he  eannot 
be  aided  by  presumptions.  The  invasion  of  the 
plaintiffs'  premises,  the  forcible  seizure  of  their 
property,  uie  devestment  of  their  title  and  the 
transfer  of  it  to  others,  were  acts  in  derogation 
of  the  common  law.  Therefore,  no  presump- 
tion can  arise  from  the  official  character  of  the 
defendimts,  and  no  l^gal  execution  of  their 
powers  is  to  be  made  out  by  intendment. 

Sharp  V.  Speir,  4  Hill,  76;  Striker  v.  KeUy, 
2  Den.  323;  Adams  v.  Railroad  Co.  16  N.  Y. 
32S ;  8herv:ood  v.  Reade,  7  Hill,  431. 

(o)  The  list  was  Mason's  precept  or  execu- 
tion; but  it  affords  him  no  protection,  unless 
Hyatt  had  the  power  to  make  it,  or  unless  he 
possessed  the  power  to  charge  the  plaintiffs 
with  a  "tax  on  deficiency  on  returns  of  distilled 
spirits,"  for  months  previous  to  the  time  of 
making  the  charge. 

Clark  V.  Bollock,  16  Wend.  607 ;  CasteUanoa 
V.  Jones,  6  N.  Y.  164,  170;  Duncan  v.  Darst, 
1  How.  301. 

{h)  The  power  of  an  assessor  being  special 
and  limited  by  statute,  the  burden  is  upon  the 
defendants  to  show  legal  authority  for  making 
the  list,  or  to  impose  a  tax. 

Williams  v.  Peyton,  4  Wheat.  77;  Adkins  y. 
BreuxTy  3  Cow.  206;  Bowman  v.  Russ,  t  Cow. 
234;ifi/{s  v.  Martin,  19  Johns.  77;  Morgan  v. 
Dyer,  10  Johns.  161. 

The  official  powers  of  the  defendants  were 
created  by  the  statutes  known  as  "The  U.  8. 
Internal  Revenue  Laws,"  passed  June  30,  1864. 

The  authority  to  make  the  list,  and  the  jus- 
tification, if  any,  for  committinjg^  the  acts  com- 
plained of,  must  be  found  within  those  laws. 

I.  These  statutes,  so  far  as  they  operate  to 
take  away  the  rights  of  the  citizen,  must  be 
construed  strictly. 

They  cannot  have  an  ec^uitable  construction, 
nor  be  extended  by  implication.  Every  sub> 
stantial  requisite  of  the  law  must  be  shown  to 
have  been  complied  with.  That  no  presump- 
tion can  be  raised  in  behalf  of  a  collector  who 
Hells  property  for  taxes,  to  cover  any  radical  de- 
fect in   the  proceedings,   see  Ronkendorff  y. 
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!iyir,4  Pet  349,  358;  Beaty  ▼.  Knowler,  4 
AlISS;  Parker  ▼.  Rule,  9  Cranch,  64;  Wil- 
MM  ▼.  FeyUm,  4  Wheat.  77»  supra, 

Tk  mij  possible  authority  for  making  the 
^  k  fMstion  most  be  found  in  section  14, 
wi'im mder  this  section,  if  any,  that  the  de- 
iiiat,  Ejiit,  professed  to  act. 

T^  aetioii,  to  £u>  as  it  relates  to  distillers. 


"Tht  if  tay  person  shall  not  deliver  a  month- 
-crotkr  list  or  return  without  notice  at  the 
.sRfdred  bj  law,  or  if  any  person  shall  de- 
.««di«ek)se  to  any  assessor  or  assistant  as- 
mgtMj  list  or  statement,  which,  in  their  opin- 
io iiftlie  or  fraudulent^  or  contains  any  un- 
mMoBtat  or  undervaluation,  it  shall  be  law- 
ikfteaiseosor  to  summon  such  person  or 
j^Bt»  ctc^  to  appear  before  him  and  give 
^ttBOBT,  ctc^  respecting  any  objects  liable  to 
=?«stix,  or  the  lists,  statements  or  returns 
^nct  or  sBj  trade,  business  or  profession 
i3(  tD  aaj  tax  or  license,,  as  aforesaid.  .  .  . 
•Aifl  be  the  duty  of  the  assessor  or  assistant 
■nroC  the  district  within  which  such  person 
3i3  kn  Uxsble  property,  to  enter  into  and 
1  tk  premises,  if  it  be  necessary,  of  such 
K«  B  refasing  or  n^lecting  or  rendering  a 
fcfffntidiileot  list  or  return,  and  to  mi£e, 
^tk  best  information  he  can  obtain,  .  .  . 
e  brt  or  retum,  according  to  the  form  pre- 
'ad,  «|  tbe  property,  goods,  wares,  and  mer- 
*ifiR.  sod  sU  articles  that  are  obviously 
^  li  dity  or  tax,  owned  or  possessed,  or 
=irtbe  cue  or  mana^^exnent  of  such  person." 
^*  issst  that  two  things  were  here  required 
-^uessor,  before  he  could  invest  the  col- 
•^ffithaaj  power  to  make  any  seizure,  and 
^lote  of  toem  was  performed. 
^  Me  structure  of  the  section  looks  to  a 
^trj  judicial  determination  of  the  fact  of 
^vfrtnd  upon  a  fair  hearing;  then  to  the 
"^^  of  the  judgment  by  ascertaining  the 
^  «f  tlie  fraud ;  and  finally  to  the  ezecu- 
■^  ^  ddivering  the  adjudication  to  the  ex- 
"^flieer.  Such  a  determination,  made  in 
^  nini  wsy,  lies  at  the  basis  of  the  whole 
^'  B  is  jurisdictional,  a  condition  pre^ 

*^RsaoBing  is  correct,  the  collector's  au- 
-^ts  seitt  was  absolutely  void,  because  no 
*  '  nj  determination  was  msride,  and  the 
•fei  lot  even  pretend  it. 

*•»!.  Gto.  B.  WUliama,  Aity-Oen.  and  C. 
*^A»tt.  Atiy,  Oen.,  for  defendants  in  er- 

•*  ^in)  exception  is  to  the  refusal  of  the 
*^-  ti  efcsrge,  as  requested  by  plaintifTs' 
^tktt  the  defendants  were  liable  in  this 

/^trespMi  will  not  lie  against  a  collector 
*nri  revenoe,  under  circumstances  such 
'^Faeated  by  the  record  in  this  case, 
"''sjiasij  stated  in  the  opinion  of  the 
*<  fnfciie  ▼.  Hohnbach,  14  Wall.  613,  20 
*^'tf.  Whether  the  action  will  lie  against 
*'  is  immaterial,  so  far  as  this  charge 
For,  unless  both  were  liable,  the 
ss  prayed*  is  incorrect;  and  a  party 
'■i^  for  error  the  refusal  of  an  in- 
I  to  which  he  has  not  a  right  to  the  full 
^  «  itsted.  The  court  is  not  bound  to 
^^■ifiied  instruction,  varying  from  the 


Caii8  V.  Phalen,  2  How.  382;  Buck  v.  Ins. 
Co.  1  Pet.  159. 

It  does  not  appear  that  the  defendant,  Hy- 
att's, action  was  in  any  respect  illegal.  By  sec- 
tion 14  of  the  act  of  June  30,  1864,  13  Stat,  at 
L.,  226,  227,  he  is  authorized,  but  not  required, 
to  summon  any  person  before  him  whom  he  sus- 
pects of  making  a  false  or  fraudiilent  return  to 
him,  and  it  is  his  dutjr  to  enter  upon  the  prem- 
ises and  make  an  examination,  if  it  be  neces- 
sary, of  which  he  must  judge.  The  omission 
to  do  either  of  these  does  not  make  an  assess- 
ment illegal  and  void.  So  far  as  the  exceptions 
show,  the  judgment  below  was  correct. 

No  exception  to  the  sufficiency  and  correct- 
ness of  the  list  sent  by  the  assessor  to  the  col- 
lector, was  taken  below,  nor  was  it,  so  far  as  it 
appears,  called  in  question. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  this  court,  who  were  the 
plaintiffs  below,  carried  on  the  business  of  dis- 
tillation in  Westchester  county.  New  York,  in 
the  year  1866,  and  a  part  of  1866;  during  which 
time  the  defendant,  Mason,  was  collector,  and 
the  defendant,  Hyatt,  assessor  of  internal  rev- 
enue for  the  district.  Hyatt  made  a  special  as- 
sessment on  the  plaintiffs  for  a  deficiency  in 
the  number  of  gallons  of  distilled  spirits  re- 
turned by  them  for  the  last  four  months  of 
1865,  and  the  first  two  months  of  1866,  and  de- 
livered the  list,  containing  the  special  assess- 
ment to  Mason,  who,  after  demand  and  refusal, 
made  distraint  and  sold  the  distillery  and  other 
property  belonging  to  the  plaintiffs,  to  satisfy 
the  claims  of  the  government. 

For  this  seizure  and  sale  the  plaintiffs 
brought  an  action  of  trespass  against  the  col- 
lector and  assessor,  on  the  ground  that  tiie 
whole  proceeding  was  wrongnil,  as  they  had 
made  correct  returns  of  their  business,  paid  all 
the  taxes  properly  chargeable  upon  it,  and  done 
nothing  which  justified  the  action  of  the  as- 
sessor. On  the  plea  of  not  guilty  the  parties 
went  to  trial,  and  the  jury,  under  the  direction 
of  the  court,  found  for  the  defendants. 

In  the  view  we  take  of  the  case,  it  is  not  nec- 
essary to  notice  anything  that  occurred  at  tiie 
trial,  except  the  refusal  of  the  court,  on  the  re- 
quest of  the  plaintiffs,  to  charge  *'that  the  de- 
fendant were  liable  in  this  action,  and  that 
the  plaintiffs  were  entitled  to  judgment  for  the 
value  of  the  property  seized  and  sold  by  the  de- 
fendant, Mason.^'  The  refusal  to  give  this  in- 
struction was  excepted  to  and  is  assigned  for 
error.  If,  in  the  state  of  this  record,  both 
these  defendants  were  not  liable  in  an  action  of 
trespass,  the  charge  as  prayed,  was  incorrect 
and,  therefore,  properly  refused. 

We  are  not  required  to  consider  whether  the 
assessor  was  not  liable,  because  the  proposition 
which  the  court  was  asked  to  sanction  assumed 
the  liability  of  both,  and  a  party  cannot  assign 
for  error  the  refusal  of  an  instruction  to  which 
he  has  not  the  right  to  the  full  extent  as  stated, 
nor  is  the  court  bound  to  modify  the  instruc- 
tion moved  for  by  counsel,  so  as  to  bring  it 
within  the  rules  of  law.  Gaits  v,  Phalen,  2 
How.  382;  Buck  v.  Ins.  Co.  1  Pet.  169.  If  the 
plaintiffs  wished  *to  test  the  question [*676 
whether,  imder  the  evidence  in  the  case,  they 
could  not  recover  against  the  assessor  alone, 
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they  should  have  fashioned  their  instruction  to 
meet  that  emergency. 

If  they  did  not  choose  to  do  this,  they  are 
precluded  from  raising  the  question  here,  and 
the  only  point  for  decision  is  whether  the  court 
t>elow  erred  in  refusing  the  instruction  in  the 
terms  in  which  it  was  presented. 

A  ministerial  officer,  in  a  case  in  which  it  is 
his  duty  to  act,  cannot  on  any  principle  of  law 
be  made  a  trespasser.  This  court  in  a  recent 
case,  Erskine  v.  Hohnbachf  14  Wall.  613,  20  L. 
ed.  745,  applying  this  doctrine  to  a  collector  of 
internal  revenue,  say,  that  his  duties  in  the  en- 
forcement of  a  tax  list  are  purely  ministerial, 
and  that  "the  assessment  dtUy  certified  to  him 
is  his  authority  to  proceed,  and,  like  an  execu- 
tion to  a  sheriff,  regular  on  its  face,  issued  by 
a  tribunal  having  jurisdiction  of  the  subject- 
matter,  constitutes  his  protection." 

The  assessment  in  this  case,  duly  certified  by 
Hyatt,  the  assessor,  was  received  in  evidence 
without  objection ;  and  no  point  was  raised  as 
to  its  form  or  sufficiency.  If,  then,  the  assess- 
or had  the  right  to  decide  the  question,  whether 
the  plaintiffs  were  liable  to  the  increased  taxa- 
tion, the  list  delivered  by  him  to  the  collector, 
properly  certified,  was  his  warrant  to  seize  and 
sell  the  property,  in  case  the  taxes  were  not 
paid,  after  he  had  made  demand  for  them. 

It  was  not  the  business  of  the  collector  to  in- 
quire into  the  case  to  ascertain  whether  the  as- 
sessor had  reached  a  proper  conclusion  upon 
the  matter  submitted  to  his  judgment,  nor  had 
he  any  right  to  refuse  to  enforce  the  assessment. 

§  14  of  the  act  of  Jime  30,  1864  (13  Stat,  at 
L.  226,  227 ) ,  confers  authority  on  the  assessor 
to  make  an  increased  eniuneration  in  case  the 
distiller  has  not  rendered  a  true  account  of  his 
business,  and  directs  the  manner  of  proceeding, 
in  order  to  find  out  the  deficiency.  This  mode 
was' not  pursued  by  the  assessor,  and  as  the 
case  stands,  it  would  seem  that  the  plaintiffs 
have  been  adjudged  to  pay  a  large  amoimt  of 
money  without  the  opportunity  to  be  heard,  and 
which  they  swear  they  do  not  owe  the  United 
States.  It  is  presumed  the  assessor  had 
676*]  'grounds  for  his  acUon,  which  would  re- 
lieve the  case  of  its  apparent  hardship;  but 
whether  he  had  or  not,  the  collector  is  protected. 
This  officer  had  the  right  to  suppose  the  taxes 
were  due,  and  that  all  proper  steps  had  been 
taken  to  ascertain  this  fact.  If  he  could  not 
rightfully  act  on  this  supposition,  it  is  difficult 
to  see  how  he  could  be  protected  in  collecting 
taxes,  when  the  authority  of  the  assessor  to 
levy  them  was  given  by  law,  and  the  precept  for 
their  collection  was  regular  on  its  face.  It  fol- 
lows, from  theseviews,  that  the  circuit  court  was 
right  in  refusing  the  instruction  as  prayed  for, 
■nd  that,  on  the  ground  thai  the  collector  teas 
fiot  a  trespasser f  the  judgment  must  he  affirmed. 


JOHN   K.   TIFFAJ^Y,    Surviving   Trustee   of 
John  F.  Darby,  Bankrupt,  Appt., 

JAMES  H.  LUCAS. 
(See  S.  C.  15  Wall.  410^26.) 

Bankrupt  act — void  sale  under — good  faith — 
inadequate  consideration, 

1.  Every  sale  made  within  six  months  of  the 
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vendor's  bankruptcy  Is  not,  necessarily,  void  un- 
der the  bankrupt  act. 

2.  Two  things  must  concur  to  brine  the  sale  with- 
in the  prohibition  of  the  act:  the  fraudulent  de- 
sign of  the  bankrupt  and  the  knowledge  of  it  on 
the  part  of  the  vendee,  or  reasonable  cause  to  be- 
lieve that  it  existed. 

3.  If  the  sale  was  made  In  good  faith  for  an  hon- 
est purpose,  it  Is  not  within  the  condemnation  of 
the  law. 

4.  In  the  absence  of  proof  that  more  could  have 
been  obtained  for  the  property,  it  is  a  reasonable 
presumption  that  the  safe  cannot  be  impeached 
because  of  inadequate  consideration. 

[No.  118.] 

Argued  Jan,  SO,  31,  187S,    Decided  Mar,  11, 

1873. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Missouri 

The  bill  in  this  case  was  filed  by  the  appel 
lant,  in  the  district  court  of  the  United  States 
for  the  eastern  district  of  Missouri,  to  avoid  s 
certain  sale  of  property  made  less  than  si^ 
months  before  the  vendor  was  declared  a  bank 
rupt.  A  decree  having  been  entered  dismissing 
the  bill,  and  affirmed  upon  appeal  by  the  cii 
cult  court,  the  complainant  took  an  appeal  t 
this  court. 

Messrs.  Samnel  Knox  and  Trusten  Pol 
for  appellant. 

Mr.  Tl&oinaB  T.  Gantt,  for  appellee. 

Mr.  Justice  Davis  delivered  the  opinion  < 
the  court: 

Lucas  purchased  from  Darby  in  April,  186 
a  valuable  piece  of  property  in  St.  Louis,  f< 
the  consideration  of  $200,000.  On  the  12th  ds 
of  July  following.  Darby  was  declared  a  ban] 
rupt,  and  this  suit  was  brought  to  avoid  tl 
sale  to  Lucas,  on  the  CTound  that  it  was  in  co 
travention  of  the  35th  section  of  the  bankru] 
act.  This  section,  after  speaking  of  prefe 
ences  to  creditors  which  do  not  enter  into  tb 
controversy,  declares  as  follows:  "And  if  a.i 
person  being  insolvent,  or  in  contemplation 
insolvency  or  bankruptcy  within  six  mont 
before  the  filing  of  the  petition  by  or  again 
him,  makes  any  payment,  sale,  assignmei 
transfer,  conveyance,  or  other  disposition, 
his  property  to  any  person  who  then  has  rea.sc 
able  cause  to  believe  him  to  be  insolvent  or 
be  acting  in  contemplation  of  insolvency,  a. 
that  such  payment,  sale,  assignment,  transf 
or  other  conveyance  is  made  with  a  view  to  p 
vent  his  property  coming  to  his  assignee 
bankruptcy,  or  to  prevent  the  same  from  bei 
distributed  imder  this  act,  or  to  defeat  the  < 
ject  of,  or  in  any  way  impair,  hinder  or  del; 
the  operation  and  effect  of,  or  evade  any  p 
visiou  of  this  act,  the  sale,  assignment,  trans 
or  conveyance  shall  be  void.  .  .  .  And 
such  sale*,  assignment,  transfer  or  conveyance 
not  made  in  the  usual  and  ordinary  course 
business  of  the  debtor,  the  fact  shall  be  pri 
facie  evidence  of  fraud." 

There  would  seem  to  be  no  difficulty  in  as< 
taining  the  meaning  of  Congress  on  the  8ut>^ 
embraced  in  this  section,  in  its  application 
this  case. 

Clearly  all  sales  are  not  forbidden.  It  t^c 
be  absurd  to  suppose  that  Congress  intende< 
set  ttie  seal  of  condemnation  on  every  trar\ 
tion  of  the  bankrupt  which  occurred  T«rii 
*  six  months  of  bankruptcy,  without  regard  t< 
character.    A  policy  leading  to  such  a   re 
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would  be  an  excellent  contrivance  for  paralyz- 
ing business,  and  cannot  be  imputed  to  Con- 
gress without  an  express  declaration  to  that 
effect.  The  interdiction  applies  to  sales  for  a 
fraudulent  object,  not  to  those  with  an  honest 
purpose.  The  law  does  not  recognize  that  every 
sale  of  property  by  an  embarrassed  person  is 
necessarily  in  fraud  of  the  bankrupt  act.  If  it 
were  so,  no  one  would  know  with  whom  he 
could  safely  deal,  and  besides,  a  person  in  this 
condition  would  have  no  encouragement  to 
make  proper  efl'orts  to  extricate  himself  from 
difficulty. 

It  is  for  the  interest  of  the  community  that 
everyone  should  continue  his  business,  and 
avoid,  if  possible,  going  into  bankruptcy;  and 
yet  how  could  this  result  be  obtained  if  the 
privilege  were  denied  a  person  who  was  unable 
to  command  ready  money  to  meet  his  debts  as 
they  fell  due,  of  making  a  fair  disposition  of 
his  property  in  order  to  accomplish  tnis  object? 

It  ib  true  he  may  fail,  notwithstanding  all 
his  efforts,  in  keeping  out  of  bankruptcy,  and  in 
422^]  that  case  any  sale  he  has  *made  within 
six  months  of  that  event  is  subject  to  examina- 
tion. If  it  shall  turn  out  on  that  examination 
that  it  was  made  in  good  faith,  for  the  honest 
purpose  of  discharging  his  indebtedness,  and  in 
the  confident  expectation  that  by  so  doing  he 
could  continue  his  business,  it  will  be  upheld. 
On  the  contrary,  if  he  made  it  to  evade  the  pro- 
visions of  the  bankrupt  act,  and  to  withdraw 
his  property  from  its  control,  and  his  vendee 
either  knew,  or  had  reasonable  cause  to  believe, 
that  his  intention  was  of  this  character,  it  will 
be  avoided.  Two  things  must  concur  to  bring 
the  sale  within  the  prohibition  of  the  law :  the 
fraudulent  design  of  the  bankrupt  and  the 
knowledge  of  it  on  the  part  of  the  vendee,  or 
reasonable  cause  to  believ^e  that  it  existed. 

The  evidence  in  this  case,  fairly  weighed, 
negatives  both  these  conditions.  If  Darby's 
conduct  was  unwise,  it  was  prompted  by  cor- 
rect motives.  There  could  have  been  no  inten- 
tion, on  his  part,  of  violating  any  of  the  pro- 
visions of  the  bankrupt  law,  for  he  did  not  con- 
template the  necessity  of  going  into  bankruptcy. 
His  action  was  not  based  on  the  idea,  even,  that 
he  was  in  a  bankrupt  condition.  On  the  con- 
trary, he  believed  his  property,  if  converted  into 
money,  would  pay  his  debts,  and  this  belief  in- 
duced him  to  set  to  work  to  accomplish  that  ob- 
ject. There  was  no  thought  of  preferring  one 
creditor  over  another,  because  he  was  con- 
vinced of  his  ability  to  pay  all.  In  the  execu- 
tion of  his  purpose  to  sell  his  property  and  pay 
his  debts,  the  sale  was  made  to  Lucas,  and  it 
cannot  be  impeached  because  it  turns  out  that 
Darby  was  mistaken  in  his  calculations.  There 
is  no  arbitrary  rule  by  which  the  good  faith  of 
a  transaction  can  be  tested.  It  may  be  that  or- 
dinary men  in  similar  circumstances  would 
have  acted  differently,  but  this  is  no  reason  to 
condemn  the  conduct  of  men  like  Darby.  Pos- 
sessed of  uncommon  energy  and  great  business 
capacity;  having  in  previous  crises  of  his  for- 
tune surmounted  difficulties  of  equal,  if  not 
greater,  magnitude,  he  was  not  appalled  by  a 
state  of  affairs  which,  to  a  man  not  above  the 
ronimon  level  would  have  been  a  hopeless  un- 
dertaking. That  he  failed,  proves  nothing,  for 
423*]  other  men,  whose  integrity  was  *above 
suspicion,  have  also  failed.  It  would  have,  un- 
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doubtedly,  been  better  for  some  of  his  creditors 
if  he  had  taken  a  less  hopeful  view  of  his  situa- 
tion, but  they  cannot  on  this  account  attack  the 
sale  in  controversy.  It  was  made  in  good  faith 
for  an  honest  purpose,  and  is  not  within  the 
condemnation  of  the  law. 

If  Darby  did  not  intend  to  defraud  his  cred- 
itors by  withdrawing  his  property  from  the  op- 
eration of  the  bankrupt  act,  it  is  not  easy  to 
see  how  Lucas  can  be  charged  with  aiding  him 
to  do  it,  even  if  at  the  time  he  suspected  his  in- 
solvency. But  it  is  unnecessary  to  consider 
this  point,  for,  in  our  opinion,  the  evidence  fails 
to  establish  that,  at  the  time  Lucas  purchased 
the  property  he  had  reasonable  caiise  to  believe 
Darby  to  be  insolvent,  or  to  be  acting  in  con- 
templation of  insolvency.  If  he  believed  hun 
insolvent,  why  trust  him  to  pay  $6,000  due  for 
interest  in  a  few  days  after  the  sale,  instead  of 
retaining  in  his  own  hands  enough  money  to 
pay  it?  His  conduct  on  that  occasion  cannot 
be  explained  on  the  theory  of  his  belief  in  Dar- 
by's insolvency;  but  we  are  not  concerned  with 
his  actual  belief  on  the  subject.  The  real  in- 
quiry  is,  had  he  good  grounds  for  believing 
that  insolvency  existed?  It  appears  that  Dar- 
by's banking  paper  had  been  met  up  to  the  date 
of  the  sale,  and  it  is  a  fair  inference  that  the 
real  estate  paper  secured  by  deed  of  trust,  which 
was  overdue,  remained  in  that  condition  by 
consent  of  parties.  Britton,  the  president  of 
the  National  Bank  of  the  state  of  Missouri,  lo- 
cated in  St.  Louis,  considered  Darby  to  be 
wealthy,  and  was  a  good  deal  surprised  when 
he  heard  of  his  failure.  This  reputation  for 
wealth  was  not  confined  to  Britton,  but  was 
shared  by  others  on  account  of  a  supposed  own- 
ership of  a  large  amount  of  real  estate.  The 
Third  National  Bank  and  the,  Traders'  Bank,  a 
short  time  preceding  the  sale,  took  his  exchange 
on  New  York  at  the  usual  rates,  and  others 
dealt  with  him  as  if  he  were  entirely  solvent. 
Polk,  a  leading  lawyer  of  the  city,  held  his  cer- 
tificate of  deposit  for  $40,000,  and  Knox  and 
Brotherton,  prominent  citizens,  were  in  the  hab- 
it of  indorsing  his  paper.  These  parties,  from 
their  *  course  of  dealing,  of  necessity  [*424 
regarded  him  as  a  solvent  man.  If  so,  why 
should  Lucas  suspect  his  condition  to  be  other- 
wise? 

All  of  them  had  equal  opportunities  with 
Lucas  of  knowing  his  real  condition,  and  some 
far  better,  for  Knox  and  Brotherton  were  on 
terms  of  intimacy  with  him,  while  Lucas  was 
not.  If  they  were  ignorant  of  the  exact  state 
of  his  affairs,  how  can  Lucas,  with  less  famil- 
iarity with  them,  be  supposed  to  be  in  a  differ- 
ent condition?  It  is  claimed,  however,  that 
Lucas  is  chargeable  with  notice  that  Darby's 
paper  was  in  the  hands  of  street  brokers,  be- 
cause the  Boatman's  Institution,  of  which  he 
was  a  director,  purchased  it  from  them,  and 
that  paper  put  on  the  street  in  this  manner  is 
evidence  that  the  maker  is  insolvent.  This 
conclusion  by  no  means  follows,  for  a  man  may 
sell  his  paper  on  the  street  at  a  great  sacrifice 
to  effect  a  purpose  deemed  beneficial  by  him, 
and  still  not  be  insolvent.  This  proceeding 
undoubtedly  tended  to  show  that  Darby  was 
embarrassed,  but,  if  his  paper  bore  the  indorse- 
ment of  good  men  of  reputable  standing  and 
recognized  wealth,  it  is  reasonable  to  suppose 
they  were  satisfied  with  his  pecuniary  status. 
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This  supposition  is  verified  in  the  case  of  Knox, 
one  of  the  indorsers,  who,  when  asked  by  the 
president  of  the  institution,  "how  good  is  Dar- 
by?'* replied,  "as  good  as  anybody."  It  is 
fair  to  infer  that  this  information  quieted  any 
misgivings  which  this  officer  had  about  pur- 
chasing the  paper,  and  that  Lucas,  with  the 
other  directors,  was  told  what  Knox  said.  If 
so,  it  is  idle  to  say  that  the  confidence  of  Lucas 
in  Darby's  solvency  liad  nothing  to  rest  on.  If 
it  be  conceded  that  the  mode  of  raising  money 
adopted  by  Darby  had  a  tendency  to  create  dis- 
trust in  the  mind  of  Lucas,  it  is  nevertheless 
apparent  that  the  fact  of  two  men  of  substance 
anaorsing  his  paper,  coupled  with  the  broad 
declaration  of  one  of  them  on  the  subject  of 
his  pecuniary  condition^  was  well  calculated  to 
remove  this  distrust  and  establish  his  credit. 

It  is  contended,  however,  by  way  of  impeach- 
ment of  the  good  faith  of  the  transaction  in 
controversy,  that  the  property  was  sold  for  less 
than  its  value,  but  we  are  by  no  means 
425*]  'satisfied  that  this  is  so.  "The  evidence 
on  this  subject  consists  chiefly  of  the  opinions 
of  witnesses  upon  the  relative  and  prospective 
values  of  comer  lots  upon  rival  streets.  This 
mode  of  ascertaining  the  worth  of  property  is 
necessarily  uncertain  and  speculative.  It  is  un- 
doubtedly true  that  every  person  who  buys 
property  in  a  growing  city  like  St.  Louis,  ex- 
pects it  to  rise  in  value,  and  that  this  consider- 
ation is  more  or  less  an  element  in  every  pur- 
chase. This  expectation,  however,  is  more  par- 
ticularly applicable  to  unproductive  and  unim- 
proved propertv.  It  rarely  occurs  that  valua- 
ble ground  in  the  heart  of  a  city,  on  which  cost- 
ly buildings  are  erected,  is  purchased  on  any 
other  theory  than  that  it  will  pay,  from  the 
time  of  its  purchase,  a  fair  return  on  the  in- 
vestment. Of  course  the  purchaser  looks  for- 
ward to  a  gradual  rise  in  the  value  of  the 
gpround  which  will  compensate  for  the  deteriora- 
tion of  the  buildings,  but  the  basis  of  the  pur- 
chase, as  a  general  thing,  is  the  present  rental 
value.  He  takes  the  risk  of  a  change  of  busi- 
ness from  the  particular  locality,  which,  as  is 
well  known,  oftentimes  works  a  serious  injury. 
There  is  nothing  to  show  that  the  property  in 
question  was  not  rented  to  as  good  an  advan- 
tage as  it  could  be,  and,  clearly,  the  net  income 
received  from  it  demonstrates  that  it  was  not 
sacrificed.  Besides,  Darby  had  been  trying  to 
sell  it,  but  was  unable  to  get  more  for  it.  There 
are  plenty  of  witnesses  who  say  it  was  sacri- 
ficed, but  no  one  is  produced,  having  the  ability 
to  buy,  who  testifies  he  would  have  given  more 
for  it  than  Lucas  did.  If,  as  is  cont^ded,  Rob- 
ert Campbell,  a  gentleman  of  large  means,  who 
had  the  purchase  of  the  property  under  consid- 
eration when  the  negotiations  with  Lucas  were 
concluded,  would  have  paid  a  higher  price  for 
it,  why  is  he  not  called  to  testify  to  that  fact? 
In  the  nature  of  things,  in  a  city  like  St.  Louis, 
if  this  property  could  have  been  sold  for  more 
money  than  Lucas  gave  for  it,  direct  proof  was 
obtainable  to  show  it.  In  the  absence  of  this 
proof  it  is  a  reasonable  presumption  that  the 
sale  cannot  be  impeached  because  of  inadequate 
consideration. 

It  is  insisted,  however,  that  Lucas  was  pre- 
426*]  eluded  from  'purchasing  at  a  sum  less 
than  $300,000,  because  he  certified  with  Brit- 
ton,  in  1868,  on  the  occasion  of  the  negotiation 
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of  the  loan  of  $150,000  by  Darby,  that  the  prop- 
erty was  worth  that  sum.  It  is  undeniable  that 
this  certificate  was  carelessly  and  loosely 
signed,  because  the  parties  making  it  had  no 
good  reason  for  saying  the  property  was  worth 
twice  the  money  proposed  to  be  lent  on  it.  Brit- 
ton  says  he  makes  a  practice  of  regarding  val- 
ues with  extreme  liberality,  when  he  knows  tiie 
inquiry  is  made  for  the  purpose  of  a  loan  and 
the  property  offered  is  abimdant  security  for 
it.  This  is  all  \vrong,  and  cannot  be  justified  by 
any  of  the  supposed  exigencies  of  business.  Lu- 
cas, in  vindication  of  his  action,  tells  us  he  waa 
unaware  at  the  time  of  the  faulty  construction 
of  the  building  and  the  small  amoimt  of  rents 
received  and,  besides,  that  he  had  heard  that 
some  one  had  offered  the  sum  named  in  the  cer- 
tificate for  the  property,  though  it  turns  out 
no  such  offer  was  made. 

These  things  relieve  him  from  the  charge  ol 
making  a  certificate  with  intent  to  procure  foi 
Darby  a  credit  to  which  he  knew  him  not  to 
be  entitled,  but  they  do  not  furnish  a  case  ol 
justification,  as,  manifestly,  certificates  to  char- 
acter or  value  should  not  be  given  unless  they 
are  known  to  be  true.  It  cannot  be  doubted] 
from  the  eWdence,  that  neither  Lucas  nor  Brit- 
ton  meant  to  do  anything  wrong;  and,  if  so, 
we  know  of  no  principle  of  law  whiph  would 
estop  Lucas  from  disputing  the  correctness  ol 
the  valuation  named  m  the  certificate  in  ordei 
to  show  his  good  faith  and  fair  d^ing  in  his 
transaction  with  Darby. 

It  is  hardly  necessary  to  say,  in  concluding 
this  case,  that  the  sale  of  real  estate  bv  Darb^i 
was  not  out  of  the  usual  course  of  business 
within  the  meaning  of  the  bankrupt  act. 

The  decree  of  tlie  Circuit  Court  is  affirmed. 


CITY  OF  RICHMOND,  Plff,  in  Err., 

V, 

HENRY  SMITH,  Who  Sues  for  the  Use,  etc., 
of  Alexander  Clendenin. 

(See  S.  C.  16  Wall.  429-439.) 

Trial  hy  court  —  general  finding  —  impending 
danger,  tchen  no  reason  for  destroying  prop 
erty — state  decisions,  when  binding, 

X.  Issues  of  fact  in  civil  causes  pending  in  th< 
circuit  courts  may,  if  the  parties  so  agree,  oe  triec 
and  determined  by  the  court  without  the  inter 
vention  of  a  Jurr. 

2.'  Where  the  finding  is  general,  nothing  is  opei 
to  review  but  the  rulings,  or,  perhaps,  the  Instruc 
tions  of  the  court  as  presented  in  a  bill  of  excep 
tions. 

8.  Impending  dangers  give  no  immunity  to  on< 
man  to  destroy  the  property  of  another. 

4.  This  court  affirms  a  state  Judgment,  upon  thi 
ground  that  the  supreme  court  of  the  state  nas  de 
cided  in  an  analogous  case,  that  the  corporate  au 
thorities  of  a  city  had  authority  under  the  chartei 
of  the  city  to  make  the  order  for  the  destruction  o 
liquors  and  to  give  the  pledge  of  the  city  for  pay 
ment,  and  that  the  city  is  responsible  for  the  valu< 
of  the  liquors  destroyed  under  that  order. 

[No.  132.] 

Sulmitted  Mar,  11,  187S,    Decided  Mar,   91 

187S, 

IN  ERROR  to  the  Circuit  Court  of  the  Unites 
States  for  the  Eastern  District  of  Virginia 
The  history  and  facts  of  this  case,  which  aros 
in  the  court  below,  are  fully  stated  by  the  court 

Note. — Jury  trial  in  the  Federai~  courts — se 
note  to  Vany  v.  Tierce,  26  C.  C.  A.  528. 

82  U.  8 


1872. 


Richmond  v.  SiiiTti. 


429-^89 


Messrs.  Leisli  B.  Page  and  J,  A.  Meredith, 
forplaintiflT  in  error: 

The  liability  of  the  city,  if  any  there  be,  for 
the  destruction  'of  the  plaintiff's  liquors,  can 
only  be  upheld  upon  the  ground  that  the  city 
made  a  valid  contract  to  pay  for  their  value. 
The  destruction  of  this  property  was  not  a  tak- 
ing of  private  property  for  public  use,  for 
which  compensation  is  required  to  be  made. 

The  resolves  of  the  city  council  were  made 
and  executed  for  the  public  weal,  at  a  time  of 
imminent  peril.  The  rights  of  private  prop- 
erty, sacred  as  they  are,  must  yield  to  the 
higher  demands  of  the  public  safety.  In  such 
cases  "Salus  populi  suprema  est  lex"  The  pro- 
ceedings upon  which  the  plaintiff  rests  his 
claim  are  lilce  those  where  an  individual  or  mu- 
nicipality raze  houses  to  prevent  an  existing 
conflagration;  and  it  is  well  settled,  that  this 
may  be  done  without  responsibility  to  the  own- 
er for  the  damages  he  sustains. 

In  Mouse's  Case,  12  Coke,  R.  1363,  Lord  Coke 
says:  "For  the  commonwealth,  a  man  shall 
suffer  damage;  as,  for  the  saving  of  a  city  or 
town,  a  house  shall  be  plucked  down  if  the  next 
be  on  fire.  This  every  man  may  do  without 
being  liable  to  an  action.'^ 
Dill.Mun.  Corp.  §  760. 
There  was,  therefore,  no  consideration  for 
the  undertaking  of  the  city  to  pay  the  value  of 
the  liquors  destroyed. 

In  the  case  of  J  ones  v.  Richmond,  18  Gratt. 
517,  it  was  held  that  the  city  was  liable  to  the 
holders  of  receipts  given  under  resolutions  of 
the  city  council.  The  decision  is  questioned  by 
Judge  Dillon  in  his  very  able  treatise  on  Muni- 
cipal Corporations,  p.  306,  n.  1,  and  it  is  there 
intimated  that  the  order  for  the  destruction  of 
liquors  was  not  witliin  the  scope  of  the  cor- 
porate poTi'ers  of  the  city. 

The  judge  who  delivered  the  opinion,  derives 
the  power  of  the  city  to  make  the  order  and 
pledge  from  the  general  welfare  clause  in  the 
charter.  Similar  provisions  are  to  be  found  on 
the  charter  of  nearly  every  municipality  in  the 
land ;  and  yet  it  is  believed  no  case  can  be  found 
where  the  exercise  of  such  powers  have  been 
maintained,  unless  there  was  express  authority 
therefor,  either  in  the  charter  or  some  general 
statute. 

It  is  manifest  that  the  language  of  this  gen- 
eral provision  must  be  construed  with  reference 
to  the  other  powers  granted  the  city,  otherwise 
the  specific  grant  of  powers  would  have  been 
useless;  and  it  is  further  manifest  that  the  pow- 
er to  be  exercised  under  these  general  words 
roust  be  exercised  by  fixed  laws,  rules  or  ordi- 
nances, and  not  by  some  isolated  and  instanta- 
neous act.  The  defendant  in  error  has  not 
brought  himself  within  the  terms  of  the  resolu- 
tions of  the  council,  so  as  to  entitle  him  to 
maintain  his  suit.  He  holds  no  receipt  from 
the  commissioners  authorized  to  destroy  the 
property.  The  faith  of  the  city  is  pledged  only 
to  those  who  hold  such  receipts. 

Where  a  statute  gives  a  right  or  provides  a 
remedy,  a  party  seeking  its  l^nefit  must  bring 
himself  clearly  within  its  provisions.  Municipal 
corporations  have  not  unfrequently  been  made 
liable  for  the  value  of  property  destroyed  under 
the  direction  of  its  agents  to  prevent  the  exten- 
■ion  of  a  fire.  The  liability  in  such  case  is 
parely  statutory,  and  hence,  in  order  to  charge 
15  Wall. 


the  corporation,  the  case  must  be  brought  dear^ 
ly  within  the  enactment. 

Taylor  v.  Plymouth,  8  Met.  465;  Bafford  v. 
New  Bedford,  16  Gray,  297;  Dunbar  v.  San 
Francisco,  1  Cal.  355 ;  Western  College  v.  Cleve- 
land, 12  Ohio  St.  375;  Coffin  v.  Nantucket,  5 
Cush.  269. 

Mr,  W.  F.  MattiiMBly,  for  defendant  in  er- 
ror: 

The  validity  of  these  ordinances  of  the  city 
of  Richmond,  and  its  liability  for  all  liquors  so 
destroyed,  have  been  adjudicated  by  the  court 
of  appeals  of  Virginia,  adversely  to  the  city. 
Jones  V.  Richmond,  18  Gratt.  517. 

This  being  the  decision  of  the  highest  court 
in  the  state,  upon  a  mere  local  ordinance  of  one 
of  its  cities,  is  conclusive,  and  has  been  so  fre- 
quently decided  in  this  court)  that  it  is  unnec- 
essary to  cite  authorities. 

The  object  which  the  city  of  Richmond  had 
in  providing  that  the  committees  should  give  re- 
ceipts for  liquors  destroyed,  was  simply  to  fur- 
nish a  more  easy  proof,  and  to  give  its  citizens 
whose  property  was  thus  forcibly  destroyed,  evi- 
dence in  writing  that  the  city  would  pay  for  it. 
If  any  committee  fail  to  give  a  receipt  for  prop- 
erty destroyed  by  it  under  the  authority  of  the 
ordinances  of  the  city,  no  court  of  justice  would 
hold  that  such  party  could  not  recover,  on  proof 
of  ownership  of  the  liquors  and  their  destruc- 
tion by  one  of  these  committees,  merely  because 
he  had  not  been  given  a  receipt.  It  is  a  reme- 
dial law,  and  is  to  be  liberally  construed. 

But  even  if  the  receipt  was  essential  for  re- 
covery, it  is  too  late  now  for  the  plaintiff  in  er- 
ror to  object.  This  court  decided  in  ease  of 
Marine  Bk.  v.  Fulton  Bk.  2  Wall.  252,  17  L.  ed. 
785,  that  when  a  trial  is  had  on  the  merits,  and 
tlie  error  is  not  pointed  out  below,  judgment 
will  not  be  reversed,  even  although  the  form  of 
action  be  misconceived,  and  the  record  shows 
a  complete  defense  to  the  action  as  brought. 

It  is  true  that  the  first  count  of  the  declara- 
tion was  demurred  to;  but  the  demurrer  was 
overruled,  and  the  defendant  pleaded  the  gen- 
eral issue,  thus  abandoning  the  demurrer,  and 
it  ceased  to  be  a  part  of  the  record.  Young  v. 
Martin,  8  Wall.  354,  19  L.  ed.  418. 

The  record  brings  up  all  the  evidence  which 
this  court  has  held,  time  and  time  again,  it  will 
not  review  when  the  trial  below  was  had  before 
the  court,  a  jury  being  waived.  This  evidence 
not  properly  being  a  part  of  the  record,  non 
constat  but  what  the  judgment  of  the  court  was 
on  the  common  counts  set  forth  in  the  declara- 
tion. 

Mr.  Justice  CUlf  ord  delivered  the  opinion  t>f 
the  court:  • 

Prior  to  the  surrender  of  the  city  of  Rich- 
mond  to  the  Federal  forces,  and  in  contempla- 
tion of  that  event,  which  took  place  on  the  same 
day,  the  city  council  adopted  the  following 
resolutions :  ( 1 )  That  it  is  the  imperative  duty 
of  this  council,  in  case  of  the  evacuation  of  this 
city  by  the  government  and  army,  to  provide 
as  far  as  it  can  for  the  immediate  destruction 
of  the  stock  of  liquor  in  the  city.  (2)  That  a 
committee  of  twenty-five  citizens  in  each  ward 
be  appointed  by  the  President  to  act  in  behalf 
of  the  city  and  proceed  at  once  to  accomplish 
this  object:  that  said  committee  destroy  on  the 
premises  all  the  liquor  they  can  find,  giving  r»- 
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ceipts  for  the  same  to  the  holders.  (3)  That  the 
436*]  faith  of  the  city  *be,  and  is  hereby 
pledged  for  the  payment  of  the  value  of  all  li- 
quors so  destroyed  to  the  holders  of  said  re- 
ceipts. 

Such  evacuation  of  the  said  city  by  the  gov- 
ernment and  army  as  that  contemplated  by  the 
first  resolution  did  occur  during  the  evening  of 
that  day  and  the  morning  of  the  next  day,  and 
it  appears  that  the  committee  contemplated  by 
the  second  resolution  was  appointed,  and  that 
they,  on  the  following  day,  in  pursuance  of  said 
second  resolution,  destroyed  on  the  premises  of 
the  plaintiff  the  liquors  mentioned  in  the  dec- 
laration, of  the  value  specified  in  the  bill  of 
Sarticulars  filed  in  the  case  and  annexed  to  the 
eclaration. 

Payment  having  been  refused,  the  plaintiff 
brought  an  action  of  assumpsit  against  the  cor- 
poration defendants  to  recover  the  value  of  the 
liquoi-s  destroyed,  as  promised  in  the  third  reso- 
lution. Service  was  made,  and  the  defendants 
having  entered  their  appearance  demurred  to 
the  special  coimt,  but  the  court  overruled  the 
demurrer  and  the  parties  having  waived  a  jury 
submitted  the  cause  under  the  pleadings  to  the 
decision  of  the  court. 

Two  pleas  were  pleaded  by  the  defendants, 
as  follows :  ( 1 )  That  they  never  undertook  and 
promised  as  alleged  in  the  declaration.  (2)  That 
prior  to  the  destruction  of  the  liquors  as  alleged, 
the  Confederate  government  determined,  in  case 
the  city  should  be  evacuated  as  supposed,  to  set 
fire  to  the  warehouses  and  other  buildings  in 
the  city,  and  that  they  did  on  that  day  set  fire 
to  such  warehouses  and  buildings,  including 
the  premises  of  the  plaintiff,  and  that  the  same 
were  destroyed  by  fire;  that  the  building  in 
which  the  liquors  were  stored  took  fire  shortly 
after  the  liquors  were  destroyed,  and  was  con- 
sumed, and  that  the  liquors,  if  they  had  not 
been  destroyed,  would  have  been  consumed. 

Issue  was  joined  upon  the  first  plea  and  the 
plaintiff  demurred  to  the  second,  and  the  court 
sustained  the  demurrer  and  held  the  plea  to  be 
insufficient.  Evidence  was  introduced  by  the 
plaintiff  and  the  court  rendered  judgment  in 
his  favor  for  the  sum  of  $2,832,  and  the  defend- 
ants excepted  and  removed  the  cause  into  this 
court. 

437*]  *Before  proceeding  to  examine  the 
questions  which  have  been  discussed  at  the  bar, 
it  becomes  necessary  to  refer  to  certain  other 
portions  of  the  record,  and  more  particularly  to 
the  agreement  signed  by  the  counsel  waiving  a 
trial  by  jury  and  submitting  all  questions  of 
law  and  fact  arising  on  the  trial  of  the  cause  to 
the  decision  of  the  court.  By  that  agreement  it 
is  also  stipuIKted  that  the  court  may  "draw  all 
the  inferences  and  conclusions  that  a  jury  is 
authorized  to  draw  from  the  evidence,  and  with 
liberty  to  either  party  to  except  to  the  judg- 
ment of  the  court  in  the  same  manner  and  to 
the  same  extent  that  he  might  except  to  the 
verdict  of  a  jury,  and  to  object  to  the  same  for 
the  same  reasons." 

Parties  have  a  right  to  waive  a  trial  by  jury 
and  submit  the  issues  of  fact  to  the  determina- 
tion of  the  circuit  court,  but  they  cannot  by 
any  such  agreement  make  it  the  duty  of  this 
court  to  draw  inferences  and  conclusions  of  fact 
from  the  evidence,  nor  to  examine  such  infer- 
ences and  conclusions  of  fact  as  may  be  drawn 
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from  the  evidence  by  the  circuit  court.  Shank- 
land  V.  Washington,  5  Pet.  397;  Suydam  v. 
Williamson,  20  How.  434,  15  L.  ed.  980. 

Pursuant  to  that  agreement  the  court  made 
a  general  finding  as  follows:  "The  court  finds 
the  facts  for  the  plaintiff,"  and  rendered  judg- 
ment that  the  plaintiff  recover  of  the  defend- 
ants the  sum  of  $2,832,  with  interest.  Excep- 
tions were  taken  at  the  time  to  the  opinions  of 
the  court  given  against  the  defendants,  but 
there  Is  no  exception  to  any  ruling  of  the  court 
in  admitting  or  rejecting  evidence,  and  no 
prayers  for  instructions  of  anv  kind  were  pre- 
sented to  the  court. 

Issues  of  fact  in  civil  causes  pending  in  the 
circuit  courts  may,  if  the  parties  so  agree,  be 
tried  and  determined  by  the  court  without  the 
intervention  of  a  jury,  but  such  a  submission 
necessarily  implies  that  the  facts  shall  be 
found  by  the  court,  and  the  act  provides  that 
the  finding  may  be  either  general  or  special, 
and  that  it  shall  have  the  same  effect  as 
•the  verdict  of  a  jury.  Consequently,  [*438 
where  the  finding  is  general,  nothing  is  open  to 
review  but  the  rulings,  or  perhaps,  the  instruc- 
tions of  the  court  as  presentd  in  a  bill  of  excep- 
tions, which  is  sufficient  to  show  that  nothing  is 
open  to  re-examination  in  this  case  except  the 
ruling  of  the  court  in  sustaining  the  demurrer 
of  the  plaintiff  to  the  second  plea  of  the  defend- 
ants. Miller  v.  Ins.  Co.  12  Wall.  295,  [20  L.  ed. 
400];  13  Stat,  at  L.  501;  Bond  v.  Broicfn,  12 
How.  254 ;  Saulet  v.  Shepherd,  4  Wall.  502,  18 
L.  ed.  442. 

Much  discussion  of  that  question  is  certainly 
not  required,  as  the  theory  of  the  plea  is  that  if 
the  defendants  had  not  destroyed  the  liquors 
they  would  have  been  destroyed  by  fire,  which 
is  alleging  what  cannot  be  known,  as  the  liquors 
might  have  been  rescued  from  the  conflagration 
by  the  energy  of  the  citizens  or  of  the  police. 
Impending  dangers  give  no  immunity  to  one 
man  to  destroy  the  property  of  another.  As 
well  may  a  roan  in  good  health  claim  the  right 
to  take  the  life  of  his  neighbor  who  is  sick,  and 
offer  as  a  defense  for  his  crime  that  the  sick 
man  would  have  died  of  his  disease  if  he,  the 
defendant,  had  withheld  the  mortal  blow. 

Suppose,  however,  the  exceptions  to  the  judg- 
ment are  sufficient  to  raise  the  questions  which 
the  defendants  desire  to  present  for  decision, 
still  the  court  would  feel  constrained  to  affirm 
the  judgment  upon  the  ground  that  the  su- 
preme court  of  the  state  have  decided  in  an 
analogous  case  that  the  corporate  authorities  of 
the  city  had  authority  under  the  charter  of 
the  city  to  make  the  order  for  the  destruction 
of  the  liquors  and  to  give  the  pledge  for  pay- 
ment, and  that  the  defendants  are  responsible 
for  the  value  of  the  liquors  destroyed  under 
that  order.  State  courts  certainly  have  a  right 
to  expound  the  statutes  of  the  state,  and  having 
done  so,  those  statutes,  with  the  interpretation 
given  to  them  by  the  highest  court  of  the  state, 
become  the  rules  of  decision  in  the  Federal 
courts.  Jones  v.  Richmond,  18  Gratt.  517;  Lef- 
fingwell  v.  Warren,  2  Black,  603  [17  L.  ed. 
262]. 

•Viewed  in  any  reasonable  light,  the  [•489 
court  is  of  the  opinion  that  there  is  no  error  in 
the  record. 

Judgment  affirmed, 
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Flanders  v.  Tweed. 


450-453 


Ur.  Juitiee  Bradley,  dissenting: 

i  <a3«st  from  the  judgment  of  the  court  in 
.io*.  A  resolution  adopted  by  the  common 
-aol  of  an  insurgent  city  just  before  its  oc- 
.^itkB  by  onr  armies,  for  the  purpose  of  keep- 
X  uj  ckss  of  property  out  of  its  hands  by 
cjairiog  the  same,  is  a  sheer  act  of  war,  and 
joibaet  or  stipulation  for  indemnity  to  per- 
•1  vkee  property  was  thus  destroyed  had 
JT  iibdity  after  the  collapse  of  the  Confed- 
-KT.  The  oiniers  of  tobacco,  cotton,  or  ma- 
nerj  d^trojed  on  similar  occasions  are  just 
J  adi  entitled  to  set  up  stipulations  for  in- 
dokr.  The  woimded  soldier  has  just  as 
jail ricjit  to  claim  damages  from  the  Confed- 
^  ismtt  who  wounded  him. 


IST]  'BENJAMIN  F.  FLANDERS,  Deputy 
loenl  Agent  United  States  Treasury  De- 
Hiaest,  Plff.  in  Ei^., 

V. 

JOHN  P.  TWEED. 

(See  8.  a  15  Wall.  450-453.) 

Vft  md  manhoTa  fees,  objection  to — coun- 
td  fea  not  aHoloahle  as  damages. 

'  IVm  the  record  famishes  no  means  of  as- 
^Ml^irixat  lenrices  were  rendered  by  the  clerk 
•w^  or  whether  the  charees  allowed  were 
7  ■  acts  of  what  is  authorized  by  law,  the 

•t.9i  to  ibe  allowance  for  fees  to  the  clerk 
ai  unkai  cannot  be  sustained. 

'  i  jsij  cannot  allow  coonsel  fees  in  a  case  as 


[No.  135.] 

•^Fd.  f^  1875.     Decided  Mar.  SI,  187S. 

'\imK  to  the  Circuit  Court  of  the  United 
iititesfar  the  District  of  Louisiana. 

!W  Idstory  and  facts  of  this  case,  which 
••»li  the  oourt  below,  fully  appear  in  the 
^5«  of  the  court. 

ifwf.  Geo.  H.  Williams,  Atty-Oen.  and  S. 
iFkflUfi,  Solicitor- O en.  for  plaintiff  in 
"1. 

IvL  T.  D.  Ltneolii*  J.  A.  Campbell  and 
I  iikimi,  for  defendant  in  error : 
istdcoansel  fees,  etc.,  see: 
i»3  T.  Warren,  2  McLean,  340 ;  Barnett  v. 
"*  51  Pa.  191 ;  Dunning  v.  Humphrey,  24 
"Si  31:  The  AppoUon,  9  Wheat.  378;  Offut 
^*M^9Rob.  (La.)  94;  Litileiohny.Wil' 
-  *  U.  Ann.  ©20 ;   Penny  v.  Taylor,  5  La. 

*  Hi:  Pkdps  V.  Coggeshall,  13  La.  Ann. 

•  Miuon  T.  Maynard,  20  La.  Ann.  67; 
'^i.C%mb.  Man.  Co.  2  Story,  665;  Flack 

'<l22Tex.  2J&Zi  R.  R.  Co.  v.  Bartram,  11 
■'St 457;  Jones  v.  Doles,  3  La.  Ann.  589; 

^»i  T.  CflmflMicifc,  10  La.  Ann.  10,  11;  Chray 

j«.  II  La.  Ann.  392 ;  Accessory  T.  Co.  v. 
''"Ttt,  13  Ia,  Ann.  214,  215;  Phillips  v. 
^^  16  U.  Ann.  387. 

^sow  that  at  common  law,  in  actions 
^'^  in  tort,  where  there  is  no  malice,  the 
^^&s  do  not  agree  as  to  counsel  fees  in 
'  wa  bdag  prosecuted,  to  be  recovered  as  a 
^'t(  the  damages  in  that  suit.  Possibly  the 
'>rrtle  m  sudi  a  ease  is  against  such  recov- 
"  ijttoo^  it  will  be  found  that  there  arc 
*=?  othorities  who  favor  these  damages, 
^'wdted  above. 

•  reason  why  these  damages  are  not  al- 
^  ■  iBid  cases  is,  that  the  damages  must 
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be  estimated  as  of  the  time  when  the  suit  was 
commenced;  and  as  the  counsel  fees  have  not 
then  accrued,  and  must  necessarily  be  very  un- 
certain, they  are  rejected.  Teese  y.  Hunting- 
don, 23  How.  2,  16  L.  ed.  479. 

But  it  will  be  noted  that  the  coimsel  fees  al- 
lowed in  this  case  are  not  for  fees  in  this  suit, 
but  for  counsel  fees  in  the  two  suits  of  seques- 
tration previously  decided,  and  actually  ac- 
crued and  determined. 

In  such  cases,  these  fees,  and  the  costs  of  such 
previous  suit  paid  by  the  plaintiff,  are  recover- 
able at  common  law,  as  compensatory  damages. 

These  fees  were  the  natural,  inevitable  and 
direct  consequence  of  this  illegal  detention. 
They  are  recoverable,  even  at  common  law, 
upon  the  general  principle  which  regulates  the 
recovery  of  such  damages  as  the  natural  and 
necessary  consequence  of  the  unlawful  act. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Tweed  claims  that  he  was  the  owner  of  four 
hundred  and  ninety-five  bales  of  cotton;  that 
the  defendant,  on  the  6th  of  March,  1866,  un- 
lawfully seized  and  took  the  same  into  his  pos- 
session, and  that  he  unlawfully  detained  the 
cotton  until  the  15th  of  May  in  the  same  year, 
when  he,  the  plaintiff,  obtained  possession  of 
the  cotton  by  virtue  of  two  writs  of  sequestra- 
tion, which  he  instituted  in  the  same  court  for 
that  purpose,  and  that  he  expressly  reserved 
the  right  to  recover  damages  for  the  seizure 
and  detention  of  the  cotton,  in  his  petition  in 
each  of  the  sequestration  suits;  that  the  cot- 
ton declined  in  value  to  the  amount  of  $30,000 
during  the  period  the  possession  of  the  same 
was  unlawfully  withheld  from  the  possession  of 
the  plaintiff  by  the  'defendant;  that,  in  [*451 
consequence  of  said  imlawful  detention  of  the 
cotton,  the  plaintiff  was  compelled  to  pay  and 
did  pay  interest  to  the  amount  of  $160,  and  in- 
surance to  the  amount  of  $200,  and  storage  to 
the  amount  of  $1,000 ;  that  he  was  compelled  to 
institute  the  two  suits  of  sequestration  to  re- 
cover the  possession  of  the  cotton,  and  that  he 
was  compelled  to  pay  and  did  pay  counsel  fees, 
clerk's  fees  and  marshal's  fees  to  the  further 
amount  of  $7,000.  He  also  charges  that  the  de- 
fendant, during  the  period  he  wrongfully  with- 
held the  possession  of  the  cotton  from  the  plain- 
tiff, sent  fifty  bales  of  the  same  to  be  rebaled, 
whereby  the  cotton  in  those  bales  was  dimin- 
ished in  value  to  the  amount  of  $1,000,  for  all 
which  he  claims  damages  in  the  sum  of  $39,360. 

Service  was  made  and  the  defendant  appeared 
and  filed  an  answer,  in  which,  among  other 
things,  he  alleged  that  he  was  a  deputy  general 
agent  of  the  treasury  department;  that  the  cot- 
ton, before  and  at  the  time  the  writs  of  seques- 
tration were  issued,  was  in  his  custody  and  con- 
trol as  such  oITicer,  and  that  it  was  held  by  him 
as  an  official  act  in  administering  the  laws  of 
Congress  in  relation  to  the  states  in  insurrec- 
tion and  rebellion;  that  the  cotton,  when  the 
plaintiff  caused  the  same  to  be  seized,  sequest- 
ered and  taken  into  the  custody  of  the  officer 
of  the  court,  was,  by  virtue  of  his  possession 
under  color  of  those  laws,  in  the  due  and  actual 
custody,  control  and  possession  of  the  United 
States,  and  that  the  issuing  and  executing  the 
writs  of  sequestration  and  taking  the  cotton 
into  possession  by  the  officer  under  the  same 
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were  in  all  respects  acts  of  lawless  and  unjus- 
tifiable trespass  and  violence. 

Evidence  was  introduced  to  the  jury,  and  the 
lory,  under  the  instructions  of  tne  court,  re- 
turned their  verdict  in  favor  of  the  plaintiff, 
and  the  defendant  excepted  and  removed  the 
cause  into  this  court. 

Exceptions  were  taken  by  the  defendant  to  the 
instructions  given  by  the  court  to  the  jury,  but 
the  counsel  for  the  United  States  who  appear 
452*]  for  the  defendant  submit  the  ^exceptions 
without  argument.  <  None  of  the  questions  pre- 
sented in  the  exceptions  are  assigned  for  error, 
and  in  view  of  the  circumstances  the  court  does 
not  deem  it  necessary  to  re-examine  those 
questions. 

Kothing  remains  for  the  consideration  of  the 
court  except  the  error  assigned,  founded  upon 
the  verdict  of  the  jury,  from  which  it  appears 
that  they  found  damages  in  favor  of  the  plain- 
tiff, as  follows: 

For  decline  in  cotton, $6,994  35 

**    insurance  premiums, *    160  00 

•*   lawyer's  fees, 6,000  00 

••   storage, 1,000  00 

•*   clerk's  and   marshal's  fee,  ....     1,126  13 


$15,280  48 
Objection  is  made  by  the  defendant  to  the  al- 
lowance for  fees  of  coimsel  and  to  the  allowance 
for  the  fees  of  the  clerk  and  marshal,  but  the 
record  furnishes  no  means  of  ascertaining  what 
services  were  rendered  by  the  clerk  or  marshal, 
nor  any  means  of  determining  whether  the 
charges  allowed  were  or  were  not  in  excess  of 
what  is  authorized  by  law.  Viewed  in  the 
light  of  those  suggestions  it  is  quite  evident 
t^t  the  objection  to  the  allowance  for  fees  to 
the  clerk  and  marshal  cannot  be  sustained. 

Gases  also  may  be  found  in  which  it  is  held 
that  coimsd  fees,  imder  certain  circumstances, 
are  a  proper  matter  for  allowance  in  cases  not 
different  in  principle  from  the  one  before  the 
court,  but  the  rule  is  now  well  settled  the  other 
way.  Fees  and  costs  allowed  to  officers  therein 
named  are  now  regulated  by  the  act  of  Con- 
gress passed  for  that  purpose,  which  provides 
in  its  1st  section,  that,  in  lieu  of  the  compen- 
sation previously  allowed  by  law  to  attorneys, 
solicitors,  proctors,  district  attorneys,  clerks, 
marshals,  witnesses,  jurors,  commissioners,  and 
printers,  the  following  and  no  other  compensa- 
tion shall  be  allowed.  10  Stat,  at  L.  161.  Attor- 
453*]  neys,  solicitors,  *and  proctors  may 
charge  their  clients  reasonably  lor  their  serv- 
ices, in  addition  to  the  taxable  costs,  but  noth- 
ing can  be  taxed  or  recovered  as  cost  against 
the  opposite  party,  as  an  incident  to  the  judg- 
ment, for  their  services,  except  the  costs  and 
fees  therein  described  and  enumerated.  They 
may  tax  a  docket  fee  of  $20  in  a  trial  before  a 
jury,  but  they  are  restricted  to  a  charge  of  $10 
in  cases  at  law,  where  judgment  is  rendered 
without  a  jury.  The  Baltimore^  8  Wall.  392, 
19  L.  ed.  407.  Perhaps  the  loading  case  upon 
the  subject  is  that  of  Daif  v.  Woodworth,  13 
How.  363,  wliicli  was  an  action  of  trespass  quare 
clausum  f regit  for  pulling  do\vn  a  mill-dam.  In 
the  course  of  tlie  trial  the  plaintiff  requested 
the  presiding  justice  to  instruct  the  jury  that 
they  might  allow  counsel  fees  as  damages,  but 
the  justice  refused  so  to  instruct  the  jury,  and 
the  plaintiff  excepted  and  the  cause  was  re- 
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moved  into  this  court,  whore  it  was  held  that 
neither  the  common  law  nor  the  statute  law  had 
invested  the  jury  with  any  such  power  or  priv- 
ilege. It  has  sometimes  been  exercised  by  the 
courts,  said  Mr.  Justice  Grier,  but  its  residta 
have  not  been  such  as  to  recommend  it  for  gen- 
eral adoption  either  by  courts  or  legislatures. 
Teeae  v.  Huntingdon,  23  How.  2,  16  L.  ed.  479. 

Suggestion  may  be  made  that  the  matter  is 
not  open  to  re-examination,  as  the  verdict  is 
not  a  special  one  in  form,  but  further  discus- 
sion of  that  topic  at  this  time  is  unnec^sary, 
as  it  was  fully  considered  in  a  prior  case  de- 
cided at  this  term. 

Judgment  reversed  and  modified  by  disallow- 
ing the  sum  of  $6,000  included  in  the  verdict 
for  counsel  fees,  and  the  cause  remanded  with 
directions  to  render  judgment  in  favor  of  the 
plaintiff  for  the  residue  of  the  verdict. 


•RUEBEN  TOMLINSON  et  ah,  Appts.,  [•454 

V. 

MORRIS  K.  JESSUP. 

(See  S.  C.  15  Wall.  454-469.)' 

State  under  general  law  may  alter  charters — 
state  control  over  corporations — immunity 
from  taxation.     > 

tl.  The  Northeastern  Railroad  Company  was  in- 
corporated by  the  legislature  of  the  state  of  Soutb 
Carolina,  In  1851,  for  fifty  years,  and  was  grante<fl 
the  usual  powers  of  railroad  companies.  At  that 
time  a  general  law  of  the  state  was  in  existence, 
passed  in  1841,  which  enacted  that  the  charter  oi 
every  corporation  subsequently  granted  and  any 
renewal,  amendment  or  modification  thereof,  should 
be  subject  to  amendment,  alteration  or  repeal  by 
legislative  authority,  unless  the  act  granting  the 
charter  or  the  renewal,  amendment  or  modification, 
in  express  terms  excepted  it  from  the  operation  of 
that  law.  In  1855,  the  legislature  passedan  amend- 
ment to  the  charter  of  the  company,  provldins 
that  its  stock  and  the  real  estate  it  then  owned  or 
might  thereafter  acquire,  connected  with  or  sub- 
servient to  the  works  authorized  by  its  charter, 
should  be  exempt  from  taxation  during  the  con- 
tinuance of  the  charter.  This  act  contained  no 
clause  excepting  the  amendment  from  the  pro- 
visions of  the  general  law  of  1841.  In  1868,  the 
Constitution  of  the  state  was  adopted,  which  re- 
quires that  the  property  of  corporations  then  ex- 
isting or  thereafter  created  shall  be  subject  to  tax- 
ation, except  in  certain  cases  not  affecting  this  case. 
The  subsequent  legislation  of  the  state  carried  out 
this  requirement,  and  provided  for  the  taxation  of 
the  property  of  railroad  companies,  and  under  it 
the  property  of  the  Northeastern  Railroad  Com- 
pany was  taxed ;  held,  that  the  taxation  was  legal 
and  constitutional ;  that  the  power  reserved  to  the 
state  by  the  law  of  1841,  authorized  any  change  in 
the  contract  created  by  the  charter  between  the 
corporators  and  the  state,  as  it  originally  existed 
or  as  subsequently  modified,  or  its  entire  revocation. 

2.  The  object  of  the  reservation  was  to  prevent 
a  grant  of  corporate  rights  and  privileges  in  a 
form  which  would  preclude  legislative  interference 
with  their  exercise.  If  the  public  interests  should  at 
any  time  require  such  Interference,  and  to  conserve 
to  the  state,  control  over  its  contract  with  the  cor- 
porators, which  would  otherwise'  be  irrepealahle 
and  protected  from  any  measures  affecting  its 
obligations. 

3.  Immunity  from  taxation  constituting  a  part 
of  tb.e  contract  between  the  government  and  cor- 
porators or  stockholders  was,  by  the  reservation  of 
power  contained  in  the  law  of  1841,  subject  to  he 
revoked  equally  with  any  other  provision  of  the 
charter,  whenever  the  legislature  might  deem  it 
expedient  for  the  public  interest  that  the  revoca- 
tion should  be  made.  The  reservation  affected  the 
entire  relation  between  the  state  and  the  corpora- 
tion, and  placed  under  legislative  control  all  rights. 
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prlTileses  and  immanltles,  derived  liy  Ito  charter 
directly  from  the  state. 

[Ko.  125.] 
Argued  Feb,  U,  187S.    Decided  Mar.  'SI,  1878. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Carolina. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellee,  for  an  injunction  against 
the  collection  of  a  certain  tax.  A  decree  hav- 
ing been  entered  in  favor  of  the  complainant, 
the  respondents  took  an  appeal  to  this  cburt. 

The  case  is  fully  stated  by  the  court. 

Messre.  8.  W.  Melton,  Aity.  Oen.  of  8.  0.,  D. 
H.  GluimlierlAin,  T.  J.  D.  Fuller  and  Cor- 
bia  ft  Stone,  for  appellants: 

The  exemption  from  taxation  contained  in 
the  1st  section  of  the  act  of  1855  above  cited, 
is  in  the  nature  of  a  revocable  privilege. 

Rice  V.  Railroad  Co.  1  Black,  380,  17  I*,  ed. 
153,  and  cases  there  cited;  Bank  v.  Skelly,  1 
Black,  446,  17  L:  ed.  178;  Roxbury  v.  Railroad 
Co.  6  Cush,  424;  Mass.  Gen.  Hospital  v.  Ins. 
Co.  4  Gray,  227;  Com.  v.  Essex  Co.  13  Gray, 
239;  Commissioners,  etc.  v.  Holyoke  Co.  104 
Mass.  446;  Bailey  v.  Uollister,  26  N.  Y.  112; 
Herrick  v.  Randolph,  13  Vt.  530;  Thorpe  v. 
Railroad  Co.  27  Vt.  146;  see,  Christ  Church  v. 
Co.  of  PhUa.  24  How.  300,  16  L.  ed.  602,  and 
cases  there  cited. 

Messrs.  Theodore  O.  Baker,  W.  W.  Boyce 
and  8imonton,  for  appellee: 

The  absolute  rignt  of  the  legislature  of 
South  Carolina,  in  1855,  to  disregard  the  re- 
straining provisions  of  the  act  of  1841,  and  to 
make  an  express  contract,  independent  of  all 
restraints  except  those  imposed  by  the  Consti- 
tution of  the  state,  cannot  be  doubted.  It  can- 
not be  maintained,  therefore,  that  its  contract 
with  the  Northeastern  Railroad  Company  is 
subject  to  the  provisions  of  the  41st  s^ion  of 
the  act  of  Dec.  17,  1841. 

Neither  did  the  said  41st  section,  by  its  own 
force,  become  part  of  the  act  of  1855. 

The  earlier  cases  hold  that  the  reservation  of 
the  power  to  repeal  must  be  contained  in  the 
charter  itself. 

Wales  V.  8tetson,  2  Mass.  143. 

The  only  way  in  which  the  41st  section  of 
the  act  of  1841  can  become  part  of  the  act  of 
1855,  is  for  the  court  to  import  it,  by  construc- 
tion or  implication,  as  a  silent  term  into  the 
latter  act,  which  is  contrary  to  all  rules  of  ex- 
press contracts  and  of  statutes. 

Should  the  court  hold  that  the  charter  of 
the  Northeastern  Railroad  Company  containing 
the  exemption  from  taxation  expressly  granted 
in  1855  for  a  definite  term  of  years,  is  subject 
to  repeal  at  will  by  the  state,  then  the  appellee 
oontoids: 

1.  That  the  repeal  must  be  expressed. 

*'A  later  statute,  which  is  general  and  afiirm- 
ative  does  not  abrogate  a  former,  which  is  par- 
ticular." 

Dwarr.  Stat.  532. 

''Affirmative  words  do  not  take  away  a  prior 
exemption."  Dwarr.  Stat.  532,  citing  Rew  v. 
Pugh,  I  Doug.  188. 

"Neither  is  a  bare  recital  in  the  statute, 
without  a  clause  of  repeal,  sufficient  to  repeal 
the  positive  provisions  of  a  former  statute.'* 
Dore  V.  Gray,  2  T.  R. 

The  power  to  amend,  alter  or  repeal,  even 
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where  it  is  expressly  reserved  in  partieular 
charters,  or  in  general  statutes,  is  limited  in 
its  ex^cise. 

Com.  V.  Essex  Co.  13  Gray,  239 ;  Comrs.,  eto. 
V.  Holyoke  W.  P.  Co.  104  Mass.  446. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  Constitution  of  South  Carolina,  adopted 
in  1868,  declares  that  the  property  of  corpora- 
tions then  existing  or  thereafter  created,  shall 
be  subject  to  taxation,  except  in  certain  cases, 
not  material  to  the  present  inquiry.  The  sub- 
sequent legislation  of  the  state  carried  out  this 
requirement  and  provided  for  the  taxation  of 
the  property  of  railroad  companies;  and  the 
question  presented  is,  whether  the  act  of  De- 
cember, 1855,  to  amend  the  charter  of  the 
Northeastern  Railroad  Company,  exempted  the 
property  of  that  company  from  such  taxation. 
The  company  was  incorporated  in  1851,  and  at 
that  time  a  general  law  of  the  state  was  in  ex- 
istence, passed  in  1841,  which  enacted  that  the 
charter  of  every  corporation  subsequently 
granted,  and  that  any  renewal,  amendment  or 
modification  thereof,  should  be  subject  to 
amendment,  alteration  or  repeal  by  legislative 
authority,  unless  the  act  granting  the  charter 
or  the  renewal,  amendment  or  m<xiification,  in 
express  terms  excepted  it  from  the  operation  of 
the  law.  The  provisions  of  that  law,  therefore, 
constituted  the  condition  upon  which  every 
charter  of  a  corporation  subsequently  granted 
was  held,  and  upon  which  every  amendment  or 
modification  was  made.  They  were  as  opera- 
tive and  as  much  a  part  of  the  charter  and 
amendment,  as  if  incorporated  into  them. 

The  act  amending  the  charter  of  the  North- 
eastern Railroad  Cx>mpanv,  passed  in  Decem- 
ber, 1855,  provided  that  the  stock  of  the  com- 
pany, and  the  real  estate  it  then  owned,  or 
might  thereafter  acquire,  connected  with  or 
subservient  to  the  works  authorized  by  its  char- 
ter, should  be  exempted  from  taxation  during 
the  continuance  of  the  charter.  This  act  con- 
tained no  clause  excepting  the  amendment 
from  the  provisions  of  the  general  law  of  1841. 
it  was,  therefore,  itself  subject  to  repeal  by 
force  of  that  law. 

It  is  true  that  the  charter  of  the  company 
when  accepted  by  the  corporators  constituted  a 
contract  between  them  and  *the  state,  [*458 
and  that  the  amendment,  when  accepted,  formed 
a  part  of  the  contract  from  that  date  and  was 
of  the  same  obligatory  character.  And  it  may 
be  equally  true,  as  stated  by  coimsel,  that  the 
exemption  from  taxation  added  greatly  to  the 
value  of  the  stock  of  the  company,  and  induced 
the  plaintiff  to  purchase  the  snares  held  by  him. 
But  these  considerations  cannot  be  allowed  any 
weight  in  determining  the  validity  of  the  sub- 
sequent taxation.  The  power  reserved  to  the 
state  by  the  law  of  1841  authorized  any  change 
in  the  contract  as  it  originally  existed,  or  as 
subsequently  modified,  or  its  entire  revocation. 
The  original  corporators,  or  subsequent  stock- 
holders, took  their  interests  with  knowledge  of 
the  existence  of  this  power,  and  the  possibility 
of  its  exercise  at  any  time  in  the  discretion  of 
the  legislature.  The  object  of  the  reservation, 
and  of  similar  reservations  in  other  diarters,  is 
to  prevent  a  grant  of  corporate  rights  and 
privileges  in  a  form  which  will  preclude  legis- 
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laiive  interference  with  their  exercise  if  the 
public  interest  should  at  any  time  require  such 
interference.  It  is  a  provision  intended^to  pre- 
serve to  the  state  control  over  its  contract  with 
the  corporators,  which  without  that  provision 
would  be  irrepealable  and  protected  from  any 
measures  affecting  its  obligation. 

There  is  no  subject  over  which  it  is  of  greater 
moment  for  the  state  to  preserve  its  power  than 
that  of  taxation.  It  has,  nevertheless,  been 
held  by  this  court,  not,  however,  without  occa- 
sioning earnest  dissent  from  a  minority,  that 
the  power  of  taxation  over  particular  parcels 
of  property,  or  over  property  of  particular  per- 
sons or  corporations,  may  be  surrendered  by 
one  legislative  body,  so  as  to  bind  its  successors 
and  the  state.  It  was  so  adjudged  at  an  early 
day  in  New  Jersey  v.  Wilson,  7  Cranch,  164; 
the  adjudication  was  affirmed  in  Jefferson  Bank 
v.  Skelly,  1  Black,  436,  17  L.  ed.  173,  and  has 
been  repeated  in  several  cases  within  the  past 
few  years,  and  notably  so  in  the  cases  of  The 
Home  of  the  Friendless  v.  Rousey  8  Wall.  430, 
19  L.  ed.  495,  and  Wilmington  Railroad  v. 
Reedy  13  Wall.  264,  20  L.  ed.  568.  In  these 
cases,  and  in  others  of  a  similar  character,  the 
exemption  is  upheld  as  being  made  upon  con- 
459*]  siderations  moving  *to  the  state  which 
give  to  the  transaction  the  character  of  a  con- 
tract. It  is  thus  that  it  is  brought  within  the 
protection  of  the  Federal  Constitution!  In  the 
case  of  a  corporation  the  exemption  if  origin- 
ally made  in  the  act  of  incorporation,  is  sup- 
ported upon  the  consideration  of  the  duties  and 
liabilities  which  the  corporators  assume  by  ac- 
cepting the  charter.  When  made,  as  in  the 
present  case,  by  an  amendment  to  the  charter, 
it  is  supported  upon  the  consideration  of  the 
greater  efficiency  with  which  the  corporation 
will  thus  be  enabled  to  discharge  the  duties 
originally  assumed  by  the  corporators  to  the 
public,  or  of  the  greater  facility  with  which  it 
will  support  its  liabilities  and  carry  out  the 
purposes  of  its  creation.  Immunity  from  tax- 
ation, constituting  in  these  cases  a  part  of  the 
contract  with  the  government,  is,  by  the  reser- 
vation of  power,  such  as  is  contained  in  the  law 
of  1841,  subject  to  be  revoked  equally  with  any 
other  provision  of  the  charter  whenever  the 
legislature  may  deem  it  expedient  for  the  pub- 
lic interests  that  the  revocation  shall  be  made. 
The  reservation  affects  the  entire  relation  be- 
tween the  state  and  the  corporation,  and  places 
under  legislative  control  all  rights,  privileges, 
and  immunities  derived  by  its  charter  directly 
from  the  state.  Rights  acquired  by  third  par- 
ties, and  which  have  become  vested  under  the 
charter,  in  the  legitimate  exercise  of  its  powers, 
stand  upon  a  different  footing;  but  of  such 
rights  it  is  unnecessary  to  speak  here.  The 
state  only  asserts  in  the  present  case  the  power 
under  the  reservation  to  modify  its  own  con- 
tract with  the  corporators;  it  does  not  contend 
for  a  power  to  revoke  the  contracts  of  the  cor- 
poration with  other  parties,  or  to  impair  any 
vested  rights  thereby  acquired. 

From  these  views  it  follows  that  the  decree 
of  the  court  helxyw  must  he  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the 
suit;  and  it  is  so  ordered. 
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V.  I 

HENRY  WELLS  ei  al.,  as  Wells,  Fargo  &  C^ 

(See  8.  -C.  **The  mtro  Glycerine  Case,"  15  Wi 

524-539.) 

Expressmen  not  liable  for  explosion  of  nitn 
glycerine — common   carriers  not    chargeabl 
toith  notice  of  contents  of  packages — want 
negligende — measures  of  care. 

tl.  In  1866,  the  defendants,  who  were  expn 
men,  engaged  in  carrying  packages  between  N( 
York  and  California,  by  way  oi  the  Isthmus 
Panama,  received  at  New  York  a  box  containii 
nitro-glycerine,  to  be  carried  to  California.  Th< 
was  nothing  in  the  appearance  of  the  box  tendii 
to  excite  any  suspicion  of  the  character  of  its  coi 
tents.  It  was  received  and  carried  in  the  usua 
course  of  business,  no  information  being  asked  oi 
given  as  to  its  contents.  On  arriving  at  San  Frt 
Cisco,  California,  its  contents  were  leaking  and  n 
scmbled  sweet  oil.  The  box  was  then  taken  f< 
examination,  as  was  the  custom  with  the  defend 
ants  when  any  box  carried  by  them  appeared  te 
damaged,  to  the  premises  occupied  by  them,  whi< 
were  Teased  from  the  plaintiff.  Whilst  an  employe 
of  the  defendants,  by  their  direction,  was  attempt 
ing  to  open  the  box,  the  nitro-glycerine  exploded 
injuring  the  premises  occupied  by  them  and  othei 

E remises  leased  by  the  plaintiffs  to  and  occupied 
y  other  parties.  The  defendants  had  no  knowl 
edge  of,  and  no  reason  to  suspect,  the  dangerouf 
character  of  the  contents.  They  repaired  the  in 
Juries  to  the  premises  occupied  by  them  :  held,  that 
they  were  not  liable  for  the  damage  caused  by  the 
accident  to  the  premises  occupied  by  other  parties. 

2.  Common  carriers  are  not  chargeable,  in  casee 
free  from  suspicion,  with  notice  of  the  contents  ol 

f»ackages  carried  by  them ;  nor  are  they  authorized 
n  such  cases  to  require  information  as  to  the  con- 
tents of  the  packages  offered,  as  a  condition  ol 
carrying  them. 

3.  Where  there  Is  nothing  to  excite  the  suspi- 
cion of  a  common  carrier  as  to  the  contents  of  a 
package  carried  by  him,  it  Is  not  negligence  on  hlB 
part  to  introduce  the  package,  when  appearing?  to 
be  damaged,  into  his  place  of  business  for  examin- 
ation, and  to  handle  it  in  the  same  manner  as  oth- 
er packages  of  similar  outward  appearance  are 
usually  introduced  for  examination  and  handlinar. 

4.  The  measure  of  care  against  accidents  whicD 
one  must  take  to  avoid  responsibility,  is  that 
which  a  person  of  ordinary  prudence  and  caution 
would  use  if  his  own  interests  were  to  be  affected, 
and  the  whole  risk  were  his  own. 

[No.  168.] 
Argued  Mar.  17, 1875.    Decided  Mar.  SI,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  R.  M.  Corxvine,  Quintan  Corwine, 
B.  R.  Curtis,  and  John  T.  Doyle,  for  plaintiff 
in  error: 

Defendants  were  tenants  from  year  to  year, 
of  the  premises  wherein  the  explosion  occurred. 

People  V.  Rickert,  8  Cow.  230;  1  Cru.  Dig. 
243. 

They  were  holding  over  imder  the  terms  and 
covenants  of  the  written  lease,  and  were  bound 
by  its  provisions  in  every  respect.  Reference 
may  be  had  to  it,  for  the  purpose  of  determin- 
ing the  rights  and  liabilities  of  parties  and  the 
terms  of  tenancy. 

Being  tenants  fro.n  year  to  year,  they  were 
bound  to  so  use  the  premises  as  not  to  injure 
those  of  their  neighbors,  and  the  law,  in  this 
form  of  action,  does  not  so  much  regard  the  in- 
tent of  the  actor  as  the  loss  and  damage  of  the 
party  suffering.  He  is  held  to  reasonable  care 
and  precaution. 

Tayl.  Land,  and  Ten.  §  197. 

fHeaduotes  by  Mr.  Justice  Field. 

82  IT.  8 


1872. 


Pabbott  v.  Wells. 


624-539 


There  are  several  instances  cited  to  illustrate 
the  proposition.    Tayl.  Land,  and  Ten.  §  196. 

But  the  case  cited  from  21  Pick,  stronffly  en- 
forces this  principle.  In  that  case  it  is  decided 
that  even  it  a  man,  acting  according  to  the  best 
of  his  skill,  and  with  the  utmost  prudence, 
makes  an  improvement  on  his  land,  not  fore- 
seeing that  it  will  produce  any  injury  to  his 
neight)or,  unwittingly  injures  him,,  he  is  still 
answerable  for  the  damages-  The  same  prin- 
ciple is  recognized  and  affirmed  in  Sutton  v. 
Clark,  6  Taunt.  44,  and  Cook  v.  Trans,  Co.  1 
Den.  91. 

In  one  of  these  cases,  cited  in  Taylor's  Land- 
lord and  Tenant,  S  196,  it  will  be  seen  that  he 
made  a  rick  of  hay  on  his  own  land,  so  near 
some  cottages  of  the  plaintiff  that  they  were 
burned  by  the  spontaneous  ignition  of  the  hay 
— ^it  having  been  put  up  in  a  cU.mp  or  green  con- 
dition; it  being  well  known,  when  put  up  in 
this  condition,  it  will,  from  natural  causes, 
ferment  and  ignite. 

The  principle  here  decided  must  control  in 
this  case.  There  the  tenant  was  held  liable  for 
an  injury  to  the  reversioner,  under  circum- 
stances somewhat  similar  to  those  in  this  case. 
He  was  charged  with  notice  of  the  fact  that  hay 
so  put  up  was  liable  to  ignite.  It  was  the  pre 
sumption  of  this  knowledge  on  his  part,  and  the 
placing  of  the  hay  where  he  did,  which  com- 
pelled the  court  to  mulct  him  in  damages.  The 
plea  of  want  of  knowledge  did  not  avail  him. 

It  was  the  duty  of  defendants  to  know  the 
nature  of  the  property  they  were  introducing 
into  their  warehouses.  The  rules  of  shipping, 
the  law  of  governing  sea-going  vessels,  were 
known  to  the  defendants,  and  hence  imposed  on 
them  the  absolute  duty  of  knowing  the  general 
character  of  the  goods  they  received  at  New 
York  for  shipment. 

It  was  incumbent  on  them  to  require  the  nec- 
eaaary  information,  as  to  its  consequences,  of 
the  person  who  brought  the  box  to  them.  Fail- 
ing to  do  this,  they  took  all  the  risk  and  them- 
selves became  the  shippers. 

Lord  Ellenborough,  in  treating  of  the  rela- 
tive obligations  of  the  shipper  and  ship-owners, 
holds  that,  inasmuch  as  the  shipper  ImoWb  the 
contents,  it  is  incumbent  on  him  to  disclose 
their  character,  and  his  failure  to  do  so  makes 
him  liable  for  the  damages. 

WilUama  v.  E.  I.  Co,  3  East,  201;  Farrant 
▼.  Barnes,  C.  B.  (N.  S.)  564;  Brass- v.  M ait- 
land,  88  Eng.  C.  L.  485. 

Messrs,  8.  ML  Wilsoa,  G.  P,  Louorey,  and 
W.  W.  Cope,  for  defendants  in  error: 

I.  Under  the  act  of  Congress  of  Mar.  3,  1865, 
13  Stat,  at  L.  501,  §  4,  a  jury  in  this  cause  was 
waived  and  the  trial  had  before  the  court.  The 
findings  of  fact  and  conclusions  of  law  by  the 
court  are  contained  in  the  record,  and  form  a 
part  of  the  judgment  roll.  The  court  finds  as 
a  fact,  as  shown  above,  that  defendants  were 
not  guilty  of  n^ligence. 

Negligence  is  sometimes  said  to  be  a  question 
of  fact,  and  sometimes  one  of  mineled  law  and 
fact ;  but,  in  either  view,  it  must  be  submitted 
to  the  jury,  or  when  the  jury  is  waived,  to  the 
court,  in  view  of  its  performing  the  function 
of  the  jury. 

Foot  ▼.  WiswaXl,  14  Johns.  304;  R.  Co,  v. 
Spearen,  47  Pa.  300 ;  Beers  v.  R.  Co,  19  Conn. 
666:  Munroe  ▼.  Leach,  7  Met.  274;  R.  Co.  v. 
If  Wall. 


Yarwood,  17  111.  o09,  519;  R.  Co.  v.  JHll,  22 
111.  264;  Bernhardt  v.  R.  Co,  32  Barb,  166. 

It  was  held  in  such  a  case,  before  the  statute 
referred  to,  that  there  being  no  exception  as  to 
tlie  sufficiency  of  the  evidence  to  justify  the 
finding,  the  question  of  negligence  could  not 
be  raised  here. 

See,  Cucullu  v.  Emmerling,  22  How.  83,  16 
L.  ed.  300;  Gardner  v.  Bahcock,  3  Wall.  240, 
18  L.  ed.  31. 

Also,  that  no  error  can  be  assigned  on  a  ques- 
tion of  fact ;  the  decision  of  the  court  upon  the 
facts  is  as  conclusive  as  the  verdict  of  a  jury. 

Bond  V.  Brown,  12  How.  254. 

But  the  above  statute  does  not  allow  any 
question  to  be  raised  as  to  the  sufficiency  of  the 
facts  to  support  the  finding. 

II.  If  this  question  is  properly  raised  on  the 
record,  we  may  inquire:  what  facts  are  relied 
upon  to  show  that  the  defendants  were  negli- 
gent? 

The  defendants,  as  common  carriers,  had  no 
right  to  know  the  contents  of  cases  delivered 
them  to  carry,  and  could  not  refuse  to  take 
them  because  information  as  to  the  contents 
should  be  refused. 

Crouch  V.  Lond.  d  N,  W,  Ry.  Co,  14  C.  B. 
256-294  (78  E.  C.  L.  254). 

Bills  of  lading  very  freouently  describe  the 
contents  of  packages  as  unknown. 

Abb.  Ship.  339. 

''It  is  not  a  duty  incumbent  on  the  carrier  to 
ask  the  contents  in  cases  free  from  suspicion. 
It  would  be  strange  to  suppose  that  the  master 
or  mate  having  no  reason  to  suspect  that  goods 
offered  to  him  for  a  general  shipment  may  not 
safely  be  stowed  away  in  the  hold,  must  ask 
every  shipper  the  contents  of  every  package." 

Lord  Campbell,  in  Brtiss  v.  Maitland,  6  E. 
L.  &  B.  482  (88  E.  C.  L.). 

It  is  held  in  this  Case  to  be  the  duty  of  the 
shipper  to  give  notice,  if  the  contents  of  the 
packages  are  dangerous.  Crompton,  J.,  in  that 
case,  held  that  the  shipper  would  not  be  liable 
unless  he  himself  knew  the  dangerous  nature 
of  the  articles  shipped.  His  views  are  approved 
by  the  court  in  Hutchinson  v.  Guion,  5  C.  B. 
162  (94  E.  C.  L.)  ;  Pierce  v.  Winsor,  2  Spr. 
Dec.  35;  S.  C.  on  appeal,  2  Clif.  27. 

The  carrier  being  obliged  to  carry  all  goods 
presented,  and  having  no  right  to  know  the 
contents,  and  the  refusal  to  give  information 
being  no  defense  to  the  carrier  in  an  action  for 
refusal  to  carry,  resort  in  England  has  been 
had  to  legislation.  By  the  105th  section  of  8 
and  9  Vict.  ch.  20,  carriers  may  refuse  to  take 
any  parcel  they  suspect  to  contain  goods  of  a 
dangerous  nature,  or  require  the  same  to  be 
opened  to  ascertain  the  fact. 

Crouch  V.  L,  d  N.  W,  R,  Co.  supra. 

The  defendants  here  had  nothing  whatever 
to  warn  them  of  the  dangerous  nature  of  the 
box. 

"In  the  exercise  of  his  lawful  rights,  every 
man  has  a  right  to  act  on  the  belief  that  every 
other  person  will  perform  his  duty  and  obey 
the  law ;  and  it  is  not  negligence  to  assume  that 
he  is  not  exposed  to  a  danger  which  can  only 
come  to  him  through  a  disregard  of  law  on  the 
part  of  some  other  person." 

Jctter  V.  R.  Co,  2  Keyes,  154;  Earhart  ▼. 
Youngblood,  27  Pa.  323;  Curtis  v.  Mills,  6 
Car.  &  P.  489;  Deyo  v.  R.  Co.  34  N.  Y.  9. 
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The  lease  from  the  plaintiff  required  the  de- 
fendants to  carry  on  the  express  business  on  the 
demised  premises,  and  implied  that  it  should 
be  done  accordinff  to  the  known  laws  and  usages 
of  the  trade.  They  could,  therefore,  only  be 
liable  for  knowing  of  the  introducing  dangerous 
articles  into  the  premises.  A  scienter  would 
be  necessary  to  a  cause  of  action  against  them. 

Curtis  V.  Mills,  5  Car.  &  P.  401  (24  £ng.  C. 
If.),  and  cases  cited  in  n./  Spencer  v.  Campbell, 
9  Watts.  &  S.  32,  Shear.  &  Redf.  N^.  310,  320, 
and  cases  cited;  Chadtoick  ▼.  Trower,  6  Bing. 
N.  C.  1  (37  E.  C.  L.  250). 

'^A  demise  of  a  brewery  would  carry  with  it 
the  right  to  use  the  premises  for  a  brewery,  al- 
thougn  it  mufht  be  a  nuisance  to  the  lessor  or 
his  assign.  So,  if  a  mill  were  demised,  the  les- 
see would  have  the  right  to  grind  there,  al- 
though the  noise  mi^^ht  annoy  the  lessor  or  his 
assign."  These  principles  were  applied  to  prem- 
ises leased  for  bleaching,  etc.  The  result  of  the 
use  of  the  premises  ffives  no  cause  of  action. 

Hall  ▼.  Lund,  1  Hurl.  &  C.  (Exch.),  676; 
Jackson  v.  Andrew,  18  Johns.  434. 

''The  tenant,  in  doing  on  act  proper  in  itself, 
cannot  be  a  wrong-doer  by  a  consequence  which 
he  could  not  anticipate  or  foresee." 

Jackson  ▼.  Andrew,  supra;  1  Hill.  Real  Prop. 
266;  Panton  ▼.  Holland,  17  Johns.  100. 

"It  is  a  general  rule  of  the  English  law, 
that  no  man  can  obtain  an  action  for  a  wrong, 
where  he  has  consented  to  the  act  which  occa- 
sioned the  loss." 

Broom.  Leg.  Max.  246;  Gould  v.  Oliver,  4 
Bing.  (N.  G.)  134  (33  E.  C.  L.  305) ;  Degg  v. 
Midland  R.  Co.  1  Hurl,  k  N.  773. 

The  landlord  took  the  risk  incident  to  the 
business  (referred  to  in  his  lease)  as  an  em- 
ployee does. 

Hutchinson  v.  Railway  Co.  5  Exch.  351; 
Wiggett  v.  Fow,  11  Id.  832;  Degg  v.  Midland 
R.  Co.  supra. 

The  defendants,  being  innocently  ignorant 
of  the  contents  of  the  case  received  in  due 
course  of  trade,  were  not  guilty  of  negligence 
in  treating  it  in  the  usual  and  customary  way 
In  which  packages  of  a  similar  character  were 
♦reated. 

"Negligence  is  the  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  con- 
siderations which  ordinarily  regulate  the  con- 
<^uct  of  human  affairs,  would  do;  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do.  Morever,  it  is  not  absolute 
or  intrinsic,  but  always  relative  to  some  cir- 
cumstance of  time,  or  place,  or  person." 

Broom,  Leg.  Max.  320;  Richardson  v.  Kier, 
34  Cal.  75,  Shear.  &  Redf.  Neg.  1,  2,  et  seq. 

"Therefore,  no  one  is  guilty  of  culpable  neg- 
ligence by  reason  of  failing  to  take  precaution 
which  no  other  man  would  be  likely  to  take 
under  the  circumstances." 

Shear.  &  Redf.  N^.  3-5,  et  seq.  eh.  1. 

In  2  Qreanleaf  s  Evidence,  §  85,  et  seq.,  the 
matter  is  treated  fully,  and  the  rule  laid  down 
that  ''The  plaintiff  must  come  prepared  with 
evidence  to  show,  either  that  the  intention  of 
one  was  unlawful,  or  that  the  defendant  was  in 
fault;  for  if  the  injury  was  imavoidable,  and 
the  conduct  was  free  from  blame,  he  will  not  be 
liable." 

See,  also,  Broum  v.  Kendall,  6  Cush.  205; 
RockuH>od  V.  Wilson,  11  Cush.  226,  1  Hill. 
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Torts,  128,  et  seq.;  Baokelder  ▼.  HeagaHf  18 
Me.  34. 

The  principle  involved  here  is  that  embod- 
ied in  the  maxim,  "Sic  utere  tuo,  ut  alienum 
non  Icsdas." 

In  commenting  upon  this  maxim,  the  supreme 
court  of  California  has  held  that  it  "does  not 
make  a  man  responsible  for  every  injury 
which  may  arise  to  another  from  the  use  which, 
the  first  may  make  of  his  property.  It  would 
be  an  intolerable  hardship  to  hold  a  tean  re- 
sponsible for  unavoidable  accidents  which  may 
occur  to  his  property  by  fires  or  casualties,  or 
acts  beyond  nis  control,  although  others  are 
likewise  insured.  The  degree  of  negligence 
which  will  subject  the  owner  to  liability  in 
such  cases  has  been  settled  by  repotted  deci- 
si<ms." 

Hoffman  v.  Tuolumne  Co.  Water  Co,  10  Cal. 
417,  and  cases  there  cited. 

These  principles  are  maintained,  and  the 
measure  of  care  defined  to  be  that  which  a  dis- 
creet person  would  use  if  the  whole  risk  were 
his  own,  with  great  imiformity  in  many  cases. 

Todd  V.  Cochell,  17  Cal.  07;  Tenney  v.  JTtit- 
ers*  Ditch  Co.  7  Cal.  335 ;  Wolf  v.  8t.  Louis  W. 
Co.  10  Cal.  541 ;  Campbell  v.  Bear  Riv.  d  A.  W, 
d  M.  Co.  35  Cal.  670 ;  Gibson  ▼.  Puchta,  33  Cal. 
316;  Richardson  ▼.  Kier,  34  Cal.  74;  Panton  y, 
Holland,  17  Johns.  100;  Piatt  v.  Johnson,  15 
Johns.  213;  Thurston  ▼.  Hancock,  12  Mass. 
220;  1  Hill.  Torts,  128,  et  seq;  Livingston  v. 
Adams,  8  Cow.  176;  Pixley  v.  Clark,  32  Barb. 
268;  Durham  v.  Musselman,  2  Blackf.  07. 

Most  of  the  cases  above  referred  to  arise  in 
the  use  of  water  in  reservoirs,  dams,  etc. 

The  same  rule  \as  been  held  in  reference  to 
fire  originating  in  one  man's  place,  and  extend- 
ing to  and  destroying  the  property  of  another. 
In  such  cases  the  issue  is  the  defendant's  negli- 
gence or  want  of  due  care,  the  onus  prohandi 
being  always  on  the  plaintiff,  and  the  measure 
of  care  that  above  defined. 

Clark  V.  Foot,  8  Johns.  ^21;  Stuart  v.  Haw- 
ley,  22  Barb.  620;  1  Washb.  Real.  Prop.  177, 
and  cases  cited ;  Bizzell  v.  Booker,  16  Ark.  300- 
328;  De  France  v.  Spencer,  2  Greene  (la.) 
463;  Bachelder  v.  Heagan,  18  Me.  34;  Grannis 
v.  Cummings,  25  Conn.  170;  Miller  y.  Martin, 
16  Mo.  510;  Maull  v.  Wilson,  2  Har.  (Del.) 
443;  Railroad  Co.  v.  McConnell,  27  Ga.  481; 
Railroad  Co.  v.  Woodruff,  4  Md.  242. 

The  same  rule  has  been  applied  to  cases  of 
injuries  through  fire,  ignited  by  a  spark  from 
steamboats  or  locomotives. 

See  Aldridge  v.  Railroad  Co.  3  Man.  &  O. 
523  (42  E.  C.  L.  276),  cited  and  approved  in 
Tenney  v.  Mining  Ditch  Co.  7  Cal.  320;  Gerke 
v.  Nav.  Co.  0  Cal.  256 ;  Rood  v.  Railroad  Co.  18 
Barb.  88;  Huyett  v.  Railroad  Co.  23  Pa.  373; 
Hull  v.  Railroad  Co.  14  Cal.  388;  Ellis  v.  Rail- 
road Co.  2  Ired.  140;  Herring  v.  Railroad  Co. 
10  Ired.  406;  Pipgot  v.  Eastern  Co.  R.  54  Eng. 
C.  L.  233 ;  McCready  v.  Railroad  Co.  2  Strob. 
258;  Burroughs  v.  Railroad  Co.  15  Conn.  124; 
Sheldon  v.  Railroad  Co.  14  N.  Y.  218;  Vaughan 
V.  Taffvale  R.  Co.  6  Hurl.  &  N.  670;  Averitt  v. 
Murrcll,  4  Jones,  324. 

The  same  rule  has  also  been  applied  to  inju- 
ries to  horses  running  away,  the  question  al- 
ways being  one  of  negligence,  measured  by 
ordinary  human  prudence. 

McCahill  v.  Kipp,  2  E.  D.  Smith,  411;  Hall 
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T.  WeanOey,  3  Ad.  &  £.  (N.  S.)  919  (43  Eng. 
C.  L.  1037) ;  Qibhfm  v.  Pepper,  2  Salk.  637; 
Wakeman  v.  Rohinaon,  1  Bing.  213  (8  £ng.  C. 
L.479). 

The  Banie  principle  has  been  applied  to  inju- 
ries occasioned  by  olasting  rocks. 

DriMcoU  V.  Linie,  etc.,  Co.  37  K.  Y.  637. 

AlsOj  to  collisions  by  boats. 

Davis  T.  Saunders,  2  Chit.  639  ( 18  Eng.  C.  L. 
437 ) ;  Dygert  v.  Bradley,  8  Wend.  472. 

The  general  principle  is  nowhere  more  clear- 
ly laid  down  than  in  Ellis  v.  P,  d  R,  Railway 
Co,  (2  Ired.  140 )»  approved  by  the  Sup.  Ct.  of 
California  in  Hull  v.  R,  Co.  14  Cal.  388. 

'^o  man,  unless  he  becomes  insurer,  or  the 
▼ery  nature  of  his  undertaking  makes  him  an 
insurer  against  unavoidable  accidents,  is  re- 
sponsible for  damages  sustained  against  his 
will  and  without  his  fault." 

See,  also,  Wakeman  ▼.  Robinson,  I  Bing. 
213  (8  £ng.  C.  L.  478) ;  Pluokwell  v.  Wilson,  6 

C.  ft  P.  375  (24  Eng.  C.  L.  368). 

''When  we  speak  of  an  unavoidable  accident 
in  legal  phraseology,  we  do  not  mean  an  acci- 
dent which  it  was  physically  impossible,  in  the 
nature  of  things,  for  the  defendant  to  have 
prevented ;  all  tnat  is  meant  is,  that  it  was  not 
occasioned  in  any  degree,  either  remotely  or 
directly,  by  the  want  of  such  care  or  skill  as 
the  laws  holds  every  man  bound  to  exercise." 

Dygert  v  Bradley,  8  Wend.  472. 

Shaw,  Ch.  J.,  in  Brown  v.  Kendall,  6  Cush. 
2215,  says:  '*To  make  an  accident  or  casualty, 
or,  as  the  law  sometimes  states  it,  inevitable 
accident,  it  must  be  such  an  accident  as  the  de- 
fendant could  not  have  avoided  by  the  use  of 
the  kind  and  degree  of  care  necessary  to  the 
exigency,  and  in  the  circumstances  in  which  he 
was  placed." 

Nelson,  Ch.  J.,  in  Harvey  v.  Dunlop,  Hill  & 

D.  194,  says:  ''All  the  cases  concede  that  an 
injury  arising  from  an  inevitable  accident,  or, 
which  in  law  or  reason  is  the  same  thing,  from 
an  act  that  ordinary  human  care  and  foresight 
are  unable  to  guard  against,  is  but  the  mis- 
fortune of  the  sulTerer,  and  lays  no  foundation 
for  ItgoX  responsibility." 

Mr.  Justice  Field  delivered  the  opinion  of 
the  oouri: 

This  action  was  brought  by  the  plaintiff,  to 
reeorer  damages  for  injuries  to  buildings  owned 
by  him  in  the  city  of  San  Francisco,  caused  in 
April,  1866,  by  the  explosion  of  nitro-glycerine, 
wnilst  in  charge  of  the  defendant.  It  was  origi- 
nally eommenced  in  the  state  court  of  Califor- 
nia, and  was  thence  removed,  on  motion  of  the 
defendants,  to  the  circuit  court  of  the  United 
States,  where  it  was  tried  by  the  court  without 
the  intervention  of  a  jury,  by  a  stipulation  of 
the  parties  under«a  recent  act  of  Congress. 

The  material  facts  of  the  case  condensed  from 
the  flndhigs  of  the  court  are  substantial  ly  these : 
the  nlaintiff,  being  owner  of  the  buildings  in- 
jnrea,  let  a  portion  of  them  in  November,  1855, 
to  the  defendants,  for  a  period  of  two  years  from 
the  1st  of  January,  1856.  The  lease  contained 
eorenants  that  the  lessee  would  not  receive  in 
the  demised  premises,  either  for  their  own  ac- 
count or  on  storage,  or  allow  any  person  to  place 
tliercin,  "gimpowaer,  alcohol  or  any  other  arti- 
eU»  dangerous  from  their  combustibility;" 
526*]  *that  they  would,  during  the  term  of  the 
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lease,  "occupy  the  premises  solely  for  the  busi* 
ness  of  their  calling"  which  was  that  of  bankers 
and  expressmen,  and  at  the  expiration  of  their 
term  would  quit  and  surrender  the  premises 
with  the  fixtures,  in  as  good  condition  as  the 
reasonable  use  and  wear  thereof  wouldpermity 
damages  by  the  elements  excepted.  The  rent 
stipulated  was  $12,000  a  year,  payable  in  month- 
ly installments  of  $1,000  each  month  in  advance. 
The  lease  was  on  two  occasions  subsequently  re- 
newed on  the  same  terms,  once  for  two  years 
from  January,  1858,  and  again  for  two  years 
from  January,  1860.  After  tbe  expiration  of 
the  latter  term,  the  premises  were  held  ovet 
from  year  to  year,  witn  the  assent  of  the  plain- 
tiff, though  without  any  special  agreement  on 
his  part,  and  were  thus  held  on  the  16th  of 
April,  18G6,  when  the  injuries  complained  of 
were  caused,  the  defendants  paying  rent  in  ae- 
cordance  with  the  terms  of  the  original  lease. 
The  remaining  porti(His  of  the  buildings  were 
at  the  time  let  to  other  tenants. 

The  premises  occupied  b^  the  defendants  were 
used  by  them  for  their  business,  as  stipulated  in 
the  lease.  They  were  engaged  in  the  business 
of  public  express  carriers,  in  the  states  and  ter- 
ritories of  the  Pacific  coast,  and  between  New 
York  and  San  Francisco,  by  way  of  the  Isthmus 
of  Panama,  using  on  the  latter  route  the  steam- 
ships of  the  Pacific  Mail  Steamship  Company, 
running  between  New  York  and  Aspinwall  on 
the  Atlantic  side,  and  Panama  and  San  Fran- 
cisco on  the  Pacific  side,  to  convey  their  express 
matter  and  transport  the  same  across  the  Isth- 
mus by  the  Panama  Railroad.  In  1866,the  steam- 
er left  New  York  on  the  1st,  11th  and  21st  davs 
of  each  month,  and  it  was  a  regulation  of  the 
company,  that  no  express  freight  should  be  re- 
ceived at  the  wharf  in  New  York  on  those  days. 
On  the  afternoon  of  March  11,  1866,  and  after 
the  steamer  sailing  that  day  had  left  for  Aspin- 
wall, a  man  brought  to  the  wharf,  from  which 
the  steamer  had  taken  her  departure,  a  case  to  be 
carried  to  California,  and  asked  an  employee  of 
the  defendant  *to  receive  it  for  that  [*527 
purpose.  The  employee  informed  him  that  it  was 
too  late  to  receive  freight  on  that  day,  but  that 
he  could  leave  the  case  at  his  own  risk,  and  come 
the  next  day  and  get  a  receipt.  He  thereupon 
placed  the  case  on  the  dock  opposite  the  freight 
office  of  the  company.  The  employee  noticed,  at 
the  time,  that  the  case  bad  not  been  marked  or 
strapped  as  required  by  the  regulations  of  the 
company,  and  called  the  man's  attention  to  the 
omission ;  whereupon  he  requested  the  empl(^ee 
to  mark  and  strap  the  case  at  his  expense.  The 
case  was,  accordingly,  strapped  as  required  and 
was  marked  with  the  proper  address  of  the  per- 
son for  whom  it  was  intended  in  California. 
Two  days  afterwards,  the  man  returned  and 
obtained  a  receipt  from  the  proper  clerk  of  the 
company.  The  case  remamea  on  the  dodc. 
where  deposited  until  the  next  steamer  left, 
when  it  was  taken  with  other  freight.  At  the 
time  the  case  was  presented,  it  was  clean  and 
appeared  to  be  in  perfect  condition.  There  was 
nothing  in  its  appearance  calculated  to  awaken 
any  suspicion  as  to  its  contents.  It  required 
strapping  and  marking,  and  when  this  was  done, 
it  was  in  proper  condition  for  shipment.  The 
case  was  an  ordinary  wooden  box,  about  two 
and  a  half  feet  square,  and  weighing  three  hun- 
dred and  twenty-nine  pounds.  Nothing  was 
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Baid,  upon  its  delivery  or  upon  taking  the  re- 
ceipt afterwards  or  at  any  other  time,  about 
the  contents  of  the  case,  to  the  defendants  or  to 
any  of  their  employees,  nor  were  any  questions 
subsequently  asked  by  any  one  respecting  the 
fK>n tents.  The  case  was  shipped  for  California, 
with  a  large  quantity  of  other  express  freight, 
amounting  to  several  thousand  cases,  on  the 
6teamer  that  left  New  York  on  the21stof  March, 
1866.  It  was  carried  to  Aspinwall,  thence  trans- 
ported over  the  Panama  Railroad,  reshipped  on 
a  steamer  at  Panama,  and  arrived  in  San  Fran- 
.isco,  on  the  13th  or  14th  of  April.  On  the  aft- 
ernoon of  the  14th,  it  was  taken  from  the  steam- 
er and  placed  upon  the  wharf,  where  it  was  dis- 
covered that  the  contents  were  leaking.  These 
contents  had  the  appearance  of  sweet  oil.  An- 
other box  of  similar  size  had  been  stained,  by  the 
528*]  contents  leaking,  and  appeared  to  *be 
damaged.  On  the  16th  of  April,  in  accordance  with 
the  regular  and  ordinary  course  of  the  defend- 
ants' business,  when  express  freight  is  found  to 
be  damaged,  the  two  boxes  were  taken  to  the  de- 
fendants buildinff,  the  premises  in  question,  for 
examination,  llie  agent  of  the  Steamship 
Company  was  requested  to  send  a  representa- 
tive to  De  present  at  the  examination,  so  that 
it  might  be  determined  if  possible,  by  inspec- 
tion, where  the  responsibility  rested  between 
the  two  companies,  for  the  injury  to  the  case. 
A  representative  of  the  company  accordingly 
attended,  and  in  his  presence  and  in  the  pres- 
ence of  an  agent  of  the  defendants  and  of 
other  ])ersons,  an  employee  of  the  defendants, 
by  their  direction,  with  a  mallet  and  chisel, 
proceeded  to  open  the  case,  and  while  thus  en- 
gaged, the  substance  contained  in  it  exploded, 
instantly  killing  all  the  parties  present,  and 
causing  the  destruction  of  a  large  amoimt  of 
property,  and  the  injuiies  to  the  buildings  oc- 
cupied by  the  defendants,  for  which  the  present 
action  is  brought.  Upon  subsequent  examina- 
tion, it  was  ascertained  that  the  substance  con- 
tained in  the  case  was  nitro-glycerine,  or  glon- 
oin  oil.    The  other  box  con  tuned  silverware. 

Nitro-^lycerine,  according  to  the  account  giv- 
en of  it  in  the  record,  in  its  pure  condition  is 
a  nearly  colorless  substance;  but  when  impure, 
is  haa  tne  color  and  consistency  of  sweet  oil.  It  is 
a  liquid  which,  under  some  conditions,  explodes 
with  great  violence,  its  explosion  being  pro- 
duced by  percussion  and  concussion,  and  by  a 
high  degree  of  pressure,  but  not  by  contact  with 
lire.  If  a  flame  be  applied,  it  will  bum  slowly 
without  exploding,  and  if  the  flame  be  with- 
drawn it  will  cease  to  bum.  It  will  also  explode 
upon  being  subjected  to  a  heat  of  360  degrees 
Fahrenheit,  and  in  explosion,  combustion  takes 

Slace.  When  kept  in  closed  vessels  it  ^adually 
ecoroposes,  and  in  decomposinff  disengages 
gases,  the  pressure  alone  of  whicn  may  cause 
an  explosion.  In  this  case  the  nitro-glycerine 
in  some  of  the  cans  in  the  case  had  become 
partly  decomposed,  generating  gases  and  pro- 
ducing pressure  within  the  cans,  and  a  tend- 
ency to  explode.  In  this  condition  of  decom- 
poeition,  the  percussion  or  concussion 
529*]  *cau8ed  by  opening  the  box  with  the 
mallet  and  chisel,  operating  in  connection  with 
the  internal  pressure,  produced  the  explosion. 
The  discovery  of  this  substance  was  first  an- 
nounced at  Paris  in  1847;  but  prior  to  1864, 
experiments  with  it  were  confined  almost  en- 
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tirely  to  the  laboratory  of  the  chemist.  It 
manufactured  only  in  small  quantities,  for  sci- 
entific purposes.  In  that  year,  a  gentleman  in 
Europe  by  the  name  of  Ncble  suggested  that  it 
might  be  uBcd  for  blasting  purposes,  and  in  the 
following  year  he  made  experiments  with  it, 
demonstrating  its  extraordinary  power,  and 
succeeded  in  introducing  it,  to  a  limited  extent, 
into  some  of  the  European  quarries  and  mines. 
An  account  of  its  properties  was  also  published 
during  that  year  in  England,  and  in  a  scientific 
periodical  in  New  York.  In  1806,  a  few  weeks 
oefore  the  explosion  which  has  given  rise  to 
this  case,  a  shipment  of  the  article  from  Noble 
arrived  in  San  Francisco.  Efforts  were  making 
by  the  consignees  to  draw  public  attention  to  it 
for  blasting  purposes,  when  the  explosion  at  the 
office  of  the  defendants  took  place.  A  second 
shipment  for  the  same  purpose  to  the  same  oon- 
signees,  made  from  Hamburg  by  the  steamer 
European,  exploded  on  the  8th  of  April,  1866, 
at  Aspinwall,  destroying  the  steamer  and  other 
property.  This  was  eight  days  before  the  ex- 
plosion at  the  defendants'  express  office,  and 
the  news  had  not  then  reachea  San  Francisco. 
Notwitlistanding  the  efforts  of  Noble  to  bring 
his  nitro-glycerine  into  notice  in  1865,  and  the 
two  shipments  mentioned  made  by  him  early  in 
1866,  at  the  time  the  case  in  question  was 
shipped  at  New  York  and  received  at  San  Fran- 
cisco, nitro-glycerine  was  not  generally  known 
to  the  public  as  an  article  of  commerce.  The 
explosions  at  Aspinwall  and  San  Francisco,  and 
subsequent  ones  occurring  at  Sidney  and  in 
England,  attracted  the  attenticm  of  scientifio 
men  to  the  subject,  and  led  to  more  careful  in- 
vestigation and  experiment,  and  to  general 
kno\vledge  of  its  properties. 

But  the  court  finds,  specifically,  that  neither 
the  defendants,  nor  any  of  the  employees  of  the 
defendants,  nor  of  the  Pacific  Mail  Steamship 
Company,  who  had  anything  to  do  with  the  case 
in  question,  nor  any  of  those  killed  by  the  explo- 
sion, knew  the  contents  of  the  case,  or  had  any 
means  of  such  knowledge,  or  had  any  reason  to 
suspect  its  dangerous  character;  nor  did  they 
know  anything  about  nitro-glycerine  or  glonoin 
oil  or  that  it  was  dangerous.  And  the  court 
finds  that  there  was  no  negligence  on  the  part 
of  the  defendants  in  receiving  the  case,  or  in 
their  failure  to  ascertain  the  dangerous  charac- 
ter of  the  contents;  and  in  view  of  the  condi- 
tion of  their  knowledge,  of  the  want  of  means 
of  knowledge,  and  the  absence  of  any  reasona- 
ble ground  of  suspicion,  that  there  was  no  neg- 
ligence in  the  handling  of  the  case  at  the  time 
of  the  explosion. 

The  question  presented  to  us  is,  whether  upon 
this  state  of  facts  the  plaintiff  is  entitled  to  re- 
cover for  the  injuries  caused  by  the  explosion 
to  his  buildings,  outside  of  t]^it  portion  occu- 
pied by  the  defendants  under  their  lease.  For 
the  injuries  to  that  portion  the  defendants  ad- 
mit their  liability,  as  for  waste  committed,  un- 
der the  statute.  Immediately  after  the  accident 
tliey  repaired  that  portion  with  the  sanction  of 
the  plaintiff,  and  placed  the  premises  in  a  con- 
dition as  good  as  they  were  previously.  It  ap- 
pears, however,  that  a  part  of  the  expenses  in- 
curred were  by  mistake  paid  by  the  plaintiff  in 
settling  for  repairs  on  other  buildings.  For 
the  part  thus  paid  the  court  gave  judgment  for 
the  plaintiff  under  the  first  count,  and  the  de- 
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fendants  take  no  exoeption  to  Us  action  in  this 
respect. 

To  fasten  a  further  liability  on  the  defendants, 
535*]  and  hold  them  *for  injuries  to  that  por- 
tion of  the  buildings  not  covered  by  their  lease, 
it  was  contended  in  the  court  below,  and  it  is 
urged  here,  that,  as  matter  of  law,  they  were 
chargeable  with  notice  of  the  character  and  prop- 
erties of  the  merchandise  in  their  possession, 
and  of  the  proper  mode  of  handling  and  deal- 
ing with  it  and  were,  consequently,  guiltv  of 
negligence  in  receiving,  introducing  and  han- 
dling the  box  containing  the  nitro-glycerine. 

If  express  carriers  are  thus  chargeable  with 
notice  of  the  contents  of  packages  carried  by 
them,  they  must  have  the  right  to  refuse  to  re- 
ceive packages  offered  for  carriage  without 
knowledge  of  their  contents.  It  would,  in  that 
case,  be  unreasonable  to  require  them  to  accept, 
as  conclusive  in  every  instance,  the  information 
given  by  the  owner.  They  must  be  at  liberty, 
whenever  in  doubt,  to  require,  for  their  satis- 
faction, an  inspection  even  of  the  contents  as  a 
condition  of  carrying  the  packages.  This  doc- 
trine would  be  attended  in  practice  with  great 
inconvenience,  and  would  seldom  lead  to  any 
good.  Fortunately  the  law  is  not  so  unreason- 
able. It  does  not  exact  any  such  knowledge 
on  the  part  of  the  carrier,  nor  permit  him,  m 
cases  free  from  suspicion,  to  require  informa- 
tion as  to  the  contents  of  the  packages  offered 
as  a  condition  of  carrying  them.  This  was  ruled 
directly  by  the  common  pleas  in  England  in 
the  case  of  Crouch  v.  London  &  "S,  R,  Co,  14 
C.  B.  201.  The  proposition  that  a  carrier  is, 
in  all  cases,  entitled  to  know  the  nature  of  the 
goods  contained  in  the  packages  offered  to 
him  for  carriage,  is  thexe  stated  to  be  unsup- 
ported by  any  authority,  and  one  that  would 
not  stand  the  test  of  reasoning. 

In  Bras9  ▼.  Maitland,  6  Kl.  &  Bl.  485,  it  was 
held  by  the  queen's  bench  that  it  was  the  dutv 
of  the  shipper,  when  he  offered  goods  which 
were  of  a  dangerous  nature  to  be  carried,  to  give 
notice  of  their  character  to  the  owner  of  the 
ship,  the  Chief  Justice,  in  delivering  the  opinion 
of  the  court,  observing  that  "It  would  be  strange 
to  suppose  that  the  master  or  mate,  having  no 
reason  to  suspect  the  goods  offered  to  him 
536*]  *for  a  general  shipment  may  not  be  safe- 
ly stowed  away  in  the  hold,  must  ask  every 
shipper  the  contents  of  every  package.'' 

Tlie  case  cited  from  the  common  pleas  rec- 
ognizes the  right  of  the  carrier  to  refuse  to  re- 
cdve  packages  offered  without  being  made  ac- 
quainted with  their  contents,  when  there  is 
good  ground  for  believing  that  they  contain 
anything  of  a  dangerous  character.  It  is  only 
when  such  ground  exists,  arising  from  the  ap- 
pearance of  the  package  or  other  circumstances 
tendingto  excite  his  suspicions,  that  the  carrier 
is  authorized,  in  the  absence  of  any  special  leg- 
islation on  the  subiect,  to  require  a  knowledge 
of  the  contents  of  the  packages  offered  as  a  con- 
dition of  receiving  them  for  carriage. 

It  not,  then,  being  his  duty  to  know  the  con- 
tents of  any  package  offered  to  him  for  car- 
riage, when  there  are  no  attendant  circumstan- 
ces awakening  his  suspicions  as  to  their  charac- 
ter, there  can  be  no  presumption  of  law  that  he 
had  such  knowledge  in  any  particular  case  of 
that  kind,  and  he  cannot  accordingly  be  charged 
as  matter  of  law  with  notice  of  the  properties 
U  WAI4. 


and  character  of  padca^es  thus  received.  The 
first  proposition  of  tne  plaintiff,  therefore, 
falls  and  the  second,  which  depends  upon  the 
first,  goes  with  it. 

The  defendants,  being  innocentlv  ignorant 
of  the  contents  of  the  case,  received  in  the  regu- 
lar course  of  their  business,  were  not  guilty  of 
negligence  in  introducing  it  into  their  place  of 
business  and  handling  it  in  the  same  maimer  as 
other  packages  of  similar  outward  appearance 
were  usually  handled.  "Negligence"  has  been 
defined  to  be  "the  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  con- 
siderations which  ordinarily  rq^ate  the  con- 
duct of  human  affairs,  would  do,  or  doinff  some* 
thiuff  which  a  prudent  and  reasonable  man 
would  not  do."  BlytK  v.  Birmington  Water 
Works,  11  Exch.  784.  It  must  be  determined 
in  all  cases  by  reference  to  the  situation  and 
knowledge  of  the  parties  and  all  the  attoidaat 
circumstances.  What  would  be  extreme  care 
imder  one  condition  *of  knowledge,  and  [*537 
one  state  of  circumstances,  would  be  gross  neg- 
ligence with  different  knowledge  and  in  changed 
circumstances.  The  law  is  reasonable  in  its 
judgments  in  this  respect.  It  does  not  charge 
culpable  negligence  upon  anyone  who  takes 
the  usual  precautions  against  accideit,  which 
careful  and  prudent  men  are  accustomed  to 
take  imder  similar  circumstances.  Shear,  ft 
Redb.  §  G. 

The  case  of  Pieree  v.  Winwr,  2  Cliff.  18,  de- 
cided by  Mr.  Justice  Clifford,  in  the  circuit 
court  of  the  district  of  Massachusetts,  furnishes 
a  pertinent  illustration  of  this  doctrine.  There 
a  general  ship  was  put  up  for  freight.  Among 
other  freight  offered  and  taken  was  mastic,  an 
article  new  in  commerce,  and  which  was  so  af- 
fected by  the  voyage  that  it  injured  other  parts 
of  the  cargo  in  contact  with  it,  and  caused  in- 
creased expoiditure  in  discharging  the  vessel. 
The  court  neld  the  shipper  and  not  the  char- 
terer liable,  and  observea  that  "The  storage  of 
the  mastic  was  made  in  the  usual  way,  and  it  is 
not  disputed  it  would  have  beoi  proper,  if  the 
article  had  been  what  it  was  supposed  to  be, 
when  it  was  received  and  laden  cm  board. 
Want  of  greater  care  in  that  behalf  is  not  a 
fault,  because  the  master  had  no  means  of 
knowledge  that  the  article  required  any  extra 
care  or  attention  beyond  what  is  usual  in  re- 
spect to  other  goods." 

This  action  is  not  brought  upon  the  eove- 
nants  of  the  lease;  it  is  in  trespass  for  injuries 
to  the  buildings  of  the  plaintiff,  and  the  gist  of 
the  action  is  the  negligence  of  the  defendaatB; 
unless  that  be  establisned,  they  are  not  liable. 
The  mere  fact  that  injury  has  been  caused  is 
not  sufficient  to  hold  them.  No  one  is  respon- 
sible for  injuries  resulting  from  unavoidable 
accident,  whilst  engaged  in  a  lawful  business. 
A  party  charging  negligence  as  a  ground  of  ac- 
tion must  prove  it.  He  must  show  that  the 
defendant,  by  his  act  or  by  his  omission,  has 
violated  some  dut^  incumbent  upon  him,  whidi 
has  caused  the  injury  complained  of. 

The  cases  between  passengers  and  earriers 
for  injuries  stand  upon  a  different  footing.  The 
contract  of  the  carrier  *being  to  carry  [<*538 
safely,  the  proof  of  the  injury  usually  estab- 
lishes a  prima  facie  case,  which  the  carrier 
must  overcome.  His  contract  is  shown,  prima 
facie  at  least,  to  have  been  violated  by  tne  in- 
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iuiy.  Outside  of  these  cases,  in  wliich  a  poei- 
uve' obligation  is  cast  upon  the  carrier  to  per- 
form safely  a  special  service,  the  presumption 
is  that  the  party  has  exercised  such  care  as 
men  of  ordinary  prudence  and  cauticm  would 
axerciie  under  similar  circumstances,  and  if  ha 
has  not,  the  plaintifl  must  prove  it. 

Here  no  such  proof  was  made,  and  the  case 
stands  as  <Mie  of  unavoidable  accident,  for  the 
consequences  of  which  the  defendants  are  not 
responsible.  The  consequences  of  all  such  ac- 
cidents must  be  borne  by  the  sufferer  as  his 
misfortime. 

This  principle  is  reco^ized  and  affirmed  in  a 
^reat  variety  of  cases — m  cases  where  fire  orig- 
mating  in  one  man's  building  has  extended  to 
and  destroyed  the  property  of  others;  in  eases 
where  injuries  have  been  caused  by  fire  ignited 
by  sparks  from  steamboats  or  locomotives,  or 
caused  by  horses  running  away,  or  by  blastinff 
rocks,  and  in  numerous  other  cases  which  will 
readily  occur  to  everyone.  The  rule  deducible 
from  them  is,  that  the  measure  of  care  against 
accident,  which  one  must  take  to  avoid  respon^ 
sibility,  is  that  which  a  person  of  ordinary 
prudence  and  caution  would  use  if  his  own  in- 
terests were  to  be  affected,  and  the  whole  risk 
were  his  own.  Hoffman  v.  Toulumne  County 
Water  Co,  10  Cal.  413;  Wolf  v;  8t.  Louis  In- 
dep.  Water  Co.  10  Cal.  541 ;  Todd  v.  Cochell,  17 
Cal.  97. 

And  the  principle  is  not  changed  whether  the 
injury  complained  of  follows  directly  or  remote- 
ly from  the  act  or  conduct  of  the  party.  The 
iirect  or  remote  consequences  of  the  act  or  con- 
luct  ma^  determine  the  form  of  the  action, 
whether  it  shall  be  case  or  trespass,  where  the 
forms  of  the  common  law  are  in  use,  but  can- 
not alter  the  principle  upon  which  liability  is 
enforced  or  avoided.  In  Brown  v.  Kendall,  6 
Cush.  295,  which  was  before  the  supreme  court 
of  Massachusetts,  the  action  was  in  trespass  for 
530*]  an  assault  and  battery.  The  *def end- 
ant  was  trying  to  part  two  dogs,  fighting,  and 
in  raising  his  stick  for  that  purpose  accidental- 
ly strudc  the  plaintiff  in  his  eye,  injuring  it  se- 
verely. The  court,  Mr.  Chief  Justice  Shaw  de- 
livering the  opinion,  held  that  the  defendant 
was  doing  a  lawful  and  proper  aet,  which  he 
miglit  do  liy  the  use  of  proper  and  safe  means ; 
and  that  if  in  so  doing,  and  while  using  due 
care  and  taking  all  proper  precautions  neces- 
sary to  the  exigency  of  the  case  to  avoid  hurt  for 
others,  the  injury  to  the  plaintiff  occurred,  the 
defendant  was  not  liable  therefor,  and  that  the 
burden  of  proof  was  on  the  plaintiff  to  establish 
a  want  of  due  care  on  the  part  of  the  defend- 
ant. In  Harvey  v.  Dunlop,  H.  &  D.  (Lalor), 
103,  which  was  before  the  Supreme  Court  of 
New  York,  the  action  was  trespass  for  throw- 
ing a  stone  at  the  plaintiff's  daughter,  by  which 
her  eye  was  put  out.  It  did  not  appear  tjiat 
the  injury  was  inflicted  by  design  or  careless- 
ness, but  on  the  contrary,  that  it  was  accident- 
al, and  it  was  held  that  the  plaintiff  could  not 
recover.  **No  case  or  principle  can  be  found," 
said  Mr.  Justice  Nelson,  in  denying  a  new 
trial,  "or  if  found,  can  l)e  maintained,  subject- 
ing an  individual  to  liability  for  an  act  done 
without  fault  on  his  part;"  and  in  this  conclu- 
■ion  we  all  agree. 

Judgment  affirmed. 


JOHN  McK.  GUNN,  Plff,  in  Err. 

V, 

CnARLi:S  F.  BARliY. 

(See  S.  a  16  Wall.  610-624.. 

Unconatitutional  state  law  —  state  ConsHtU' 
tiun — remedy^  part  of  the  obligation  of  the 
contract  —  state  Constitution  or  law  chang- 
ing it,  void— law  increasing  exemption  frotn 
execution,  when  void. 

1.  Congress  cannot,  by  authorlxatlon  or  ratifl- 
cation,  give  the  sligbtest  effect  to  a  state  law  or 
Constitution  in  conHlct  with  the  Constitution  of 
the  United  States. 

2.  A  state  can  no  more  impair  an  existing  con- 
tract by  a  constitutional  provision,  than  by  a  leiT' 
islative  act.  Both  are  within  the  prohibition  of 
the  National  Constitution. 

8.  Tbe  legal  remedies  for  the  enforcement  of  m 
contract,  wblch  belong  to  it  at  tbe  time  and  plac* 
wbere  it  is  made,  are  a  part  of  its  obligation. 

4.  A  provision  of  tbe  Constitution,  or  a  leglslm- 
tive  act  of  a  state  wbich  substantially  changes 
such  remedies,  is  utterly  void. 

6.  A  constitutional  provision  and  statute  of  m 
state  which  increases  the  amount  of  property 
wbich  is  exempt  from  execution  are,  as  to  Jadv- 
ments  previously  recovered,  void. 

[No.  185.] 

Argued  Mar.  21,  1873.    Decided  Mar.  SI,  1S7S. 

IN  ERROR  to  the  Supreme  Court  of  tbe  State 
of  Georgia. 

The  histonr  and  facts  of  this  case  are  sulll- 
ciently  stated  by  the  court. 

Messrs.  P.  Phillips  and  B.  M.  Johnson,  for 
plaintiff  in  error: 

In  the  case  presented  to  the  court,  we  have 
an  act  of  legislation,  which  not  only  impairs 
the  obligation  of  a  contract,  but  takes  away  the 
lien  which  the  law  had  conferred  for  its  en- 
forcement. 

The  lands  in  question  were  so  bound  by  the 
judgment,  that  no  title  thereto  could  be  trans- 
ferred even  to  a  bona  fide  purchaser,  except 
subject  to  that  encumbrance.  In  other  words, 
the  plaintiff,  by  his  judgment,  had  acquired  an 
interest  in  the  lands  to  the  extent  of  the  sum 
awarded  by  it. 

This  act  is  not  one  which  merely  changes  the 
remedy,  and  as  to  which  there  has  been  much 
discussion.  Undoubtedly  the  state  has  control 
of  the  remedy,  but  it  is  well  established  by  fre- 
quent and  familiar  decisions  of  this  court,  that 
in  the  exercise  of  this  power,  the  state  cannot 
so  materially  affect  the  remedy  as  to  depreciate 
or  lessen  the  value  of  the  obligation. 

Here  the  act  goes  much  further;  it  takes 
away  all  remedy.  When  a  contract  was  en- 
tered into,  it  constituted  a  legal  as  well  as  m 
moral  obligation.  The  act  now  steps  in  and 
takes  away  its  legal  efficacy,  and  leaves  nothing 
but  a  moral  or  imperfect  obligation. 

The  main  ground  upon  which  acta  of  this 

Note. — Lato9  changitiff  ewemption  from  emeom- 
tion;  cofistitutionality  of. 

A  state  law  increasing  exemption  from  ezecQ- 
tlon  is  void  fls  to  debts  prevlonsiy  contracted.  Wil- 
son V.  Brown,  58  Ala.  62  ;  S.  C.  20  Am.  Rep.  727. 

As  to  exlstinf;  debts,  the  leerlslature  cannot  in- 
crease tbe  exemption  from  execution,  even  as  to 
property  acquired  by  the  debtor  after  the  act  waa 
passed.  Johnson  v.  Fletcher,  54  Miss.  628  ;  8  C 
28  Am.  Rep.  388 :  The  Homestead  Cases.  22  Gratt* 
2t;0 ;  I^ssley  v.  Phlpps,  49  Miss.  790. 
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character  have  been  sustained  is,  that  an  ordi- 
nary obligation  gave  no  lien  upon  the  property 
of  tiie  obligor,  and  therefore,  when  the  act  de- 
prives him  of  the  right  to  look  to  that  property 
for  payment,  it  takes  away  nothing  he  nad  con- 
tracted for. 

These  pr^nises  are  unsound.  In  a  country 
where  the  existing  laws  eive  the  right  to  the 
creditor  to  enforce,  by  judicial  proceedings,  the 
performance  of  the  ooligation,  and  declare  that 
all  a  man's  property  shall  be  held  responsible 
to  such  judgments  as  the  courts  may  award,  it 
ifl  not  unsafe  to  say,  that  more  contracts  are 
entered  into  upon  the  faith  of  the  property  pos- 
sessed by  the  contracting  debtor,  than  upon  the 
trust  of  his  personal  integrity. 

To  take  away,  therefore,  the  legal  remedy  of 
contracts  thus  entered  into,  is  to  destroy  a  ma- 
terial portion  of  the  consideration  which  in- 
duced their  execution. 

The  right  to  enforce  the  contract  by  legal 
process  enters  into  the  contract  itself;  and 
when  that  right  is  taken  away,  its  obligation  is 
impaired. 

Whatever  difference  of  opinion  may  have  ex- 
isted on  this  subject  among  the  state  tribunals, 
and  whatever  doubt  may  have  been  created  by 
some  general  remark  of  the  Chief  Justice  in  t^e 
case  of  Sturges  v.  Crowninahield,  4  Wheat.  200, 
the  more  recent  decisions  of  this  court  seem  to 
place  the  unconstitutionality  of  these  retro- 
spective acts  beyond  question  or  controversy. 

The  decision  in  the  case  cited  undoubtedly  led 
to  many  of  the  decisions  of  the  state  courts,  and 
probably  to  many  of  the  passages  of  such  acta. 

Kent  appreciated  this  danger,  and  spoke  of 
the  language  of  the  Chief  Justice  as  general, 
latitudinous  and  hazardous.  "It  seems,"  says 
he,  "to  lessen  or  take  away  from  the  extent  and 
efficiency  of  the  remedy  to  enforce  a  contract, 
legally  existing  when  the  contract  was  made, 
and  thus  impairs  its  value  and  obligation." 

In  1843,  tne  subject  was  fully  considered  in 
the  opinion  of  Taney,  Ch.  J.,  in  the  case  of 
BroHBon  v.  Kinzie,  1  How.  311.  The  only  dis- 
sent was  on  the  part  of  McLean,  J.,  who  relied 
iqpon  the  decision  in  Sturgea  v.  Crowninahield, 

In  the  opinion  ci  the  court,  after  quoting  the 
strong  expression  used  in  Oreen  v.  Biddle,  de- 
cided in  1823   (8  Wheat.  1),  and  which  was 


twice  ai'gued  and  unanimously  decided^  it  is 
said: 

"We  entirely  concur  in  the  correctness  of  the 
rule  above  stated.  It  is  difficult  to  draw  a  line 
between  the  legitimate  alterations  of  the  remedy, 
and  provisions  which,  in  the  form  of  remedy, 
impair  the  right.  But  it  is  manifest  that  the  ob- 
ligation of  the  contract  and  the  rights  of  a  party 
under  it  may,  in  effect,  be  destroyed  by  deny- 
ing a  remedy  altogether;  or  may  be  seriously 
impaired  by  burdening  the  proceeding  with  neir 
conditions  and  restrictions^  so  as  to  make  the 
remedy  hardly  worth  pursuing.  And  no  one, 
we  presume,  would  say  that  there  is  any  tub* 
stantial  difference  between  a  retrospective  law 
declaring  a  contract  to  be  void,  ana  one  which 
took  away  all  remedy  to  enforce  it,  or  encum- 
bered it  with  conditions  that  rendered  it  useless 
or  impracticable  to  pursue  it."     1  How.  318. 

It  IS  only  necessary  to  add  the  decision  of 
this  court  made  in  1866,  in  the  case  of  Van 
Hoffman  v.  Quincy,  4  Wall.  648,  18  L.  ed.  406, 
in  which  there  was  no  dissent.  The  previoua 
decisions  are  elaborately  reviewed. 

"Nothing"  says  the  court  "can  be  more  mate- 
rial to  the  obligation  than  the  means  of  enforce- 
ment. Without  the  remedy,  the  contract  may, 
indeed,  in  the  sense  of  the  law,  be  said  not  to 
exist,  and  its  obligation  to  fall  witiiin  the  class 
of  those  moral  and  social  duties  which  depend 
for  their  fulfilment  wholly  upon  the  will  of 
the  individual. 

"The  ideas  of  validity  and  remedy  are  insep- 
arable, and  both  are  parts  of  the  oblijration 
which  is  guarantied  b^  the  Constitution. 

Prior  to  this  decision,  the  subject  was  pre- 
sented to  the  court  of  appeals  of  New  York, 
Jan.  1848.  Danka  v.  Quackenbuah,  1  N.  Y.  120. 
That  case  turned  on  the  constitutionality  of  the 
act  of  1842,  which,  in  addition  to  existing  ex- 
emptions, exempted  "necessary  household  fur- 
niture, workins  tools  and  team,  owned  by  any 
person  being  a  householder,  or  having  a  family 
for  wliich  he  provides,  to  the  value  not  exceed- 
ing $150."  The  judgment  below  was  against 
the  validity  of  this  act,  and  in  the  court  of  ap- 
peals this  judgment  was  affirmed,  but  l^  a  di- 
vided court;  «]^ett,  Ch.  J.,  and  Bronson,  Rug- 
glee  and  Gray,  Justices,  for  the  affirmance. 

In  1854  the  same  question  was  presented  to 


Where  the  Constitution  provides  what  shall  he 
exempt  from  execution,  the  le^lslatiire  cannot  add 
to  the  articles  there  enumerated.  Duncan  v.  Har- 
nett 11  B.  C.  S83.  32  Am.  Rep.  476. 

The  act  exempting  certain  property  from  levy 
and  sale  on  executions  applies  to  Judgments  and 
executions  on  debts  contracted  hefore  ss  well  as 
after  Its  passage.  This  act  merely  modifies  the 
remedy  for  enforcing  contracts,  and  neither  de- 
stroys it  nor  substantially  Impairs  Its  efficiency. 
Morse  v.  Gould,  11  N.  Y.  281 ;  Rockwell  v.  Hub- 
hell.  2  Dong.  197.  45  Am.  Dec.  246. 

States  are  not  prohlhlted  from  altering  their 
laws  governing  the  remedies  upon  contracts ;  so 
that  some  efTectlve  remedy  Is  always  provided. 
Tennessee  v.  Sneed,  96  U.  S.  69,  24  L.  ed.  610. 

State  law  so  enfeebling  the  remedy  upon  a  con- 
tract as  to  sobtantially  Impair  and  lessen  the  val- 
ue of  the  contract  is  void,  ud wards  v.  Kearsey,  96 
n.  8.  595  :  Jones  v.  Brandon,  48  Ga.  593  ;  Stephen- 
son V.  Osoome,  41  Miss.  119;  Lessley  v.  Phlpps, 
49  Miss.  790;  Harvey  v.  WlclLham,  23  Mo.  112; 
Kibbey  v.  Jones,  7  Bush,  248. 

An  act  '*to  suspend  executions  for  a  limited 
time'*  is  unconstitutional,  as  to  existing  contracts, 
as  impairing  their  obligation,  and  void  as  poetpon- 
ing  payment  on  pre-exlatlng  contracts.  Jones  v. 
Crittenden,  1  Car.  Law  Rep.  885,  6  Am.  Dec.  531 ; 
Barnes  v.  Barnes,  8  Jones  L.  860 :  Jacobs  v.  Small- 
wood.  68  N.  C.  11^ :  Strong  v.  Daniel,  5  Ind.  348 ; 
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Bailey  v.  Gentry,  1  Miss.  164,  18  Am.  Dec.  484; 
Coffman  v.  Bank,  40  Miss.  29 ;  Chadwlclc  v.  Moore, 
8  Watts  4e  S.  49 ;  Hudspeth  v.  Davis,  41  Ala.  889 ; 
Bunn  V.  Gorgas.  41  Pa.  441 ;  Canfleld  v.  Hunter, 

30  Tex.  712 ;  HasbrouclL  v.  Shlpman,  16  Wia  296 , 
Aycock  V.  Martin,  37  Ga.  124 ;  Stevens  v.  Andrews, 

31  Mo.  205;  Garlington  v.  Priest,  18  Fla.  550; 
Webster  v.  Rose.  6  HelslL  98 ;  Blair  v.  Williams,  4 
Lltt.  35 :  Lapsley  v.  Brashears,  4  Lltt  47 ;  Town- 
send  V.  Townsend.  PeclL,  1.  14  Am.  Dec.  722. 

In  case  of  public  necessity,  as  war  or  invasion, 
an  act  suspending  legal  proceeding  for  a  limited 
period,  is  not  unconstitutional.  Johnson  v.  Dun- 
can, 3  Mart.  530,  6  Am.  Dec.  675. 

In  the  following  cases  laws  exempting  property 
or  person  of  debtor  from  execution,  which  was  not 
8d  exempt  at  the  time  the  contract  was  made  have 
l)een  sustained :  Sommers  v.  Johnson.  4  Vt  278 ; 
Oriental  B*]l  v.  Freeze.  18  Me.  109 ;  Maxev  v.  Loy- 
al, 38  Ga.  631 ;  Brown  v.  DiUahanty,  12  Miss.  718 : 
Tn  re  NlchoUs,  8  R.  I.  50 ;  Beers  v.  Haughton,  • 
Pet.  329,  9  L.  ed.  145 ;  Mason  v.  Haile,  12^  Wheat 
370,  6  L.  ed.  660. 

Law  suspending  execution  for  two  years  or 
compelling  acceptance  of  a  certain  currency  is 
unconstitutional  as  to  existing  contracta  Town- 
send  V.  Townsend,  Peck,  1,  14  Am.   Dec.  722. 

Power  of  Oongreee  to  impair  oVligoiUma — see 
note  11  L.  R.  A.  246. 
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the  court  of  appeals,  in  the  case  of  Morse  v. 
Gould,  11  N.  Y.  282,  wh^  the  court  held  the 
act  to  be  valid.  This  decision  was  also  prior 
to  that  in  Von  Hoffman's  Case, 

It  is  then  to  be  noted  that  the  act  of  exemp- 
tion dealt  with  by  the  court  of  appeals  was 
one  which  fell  within  the  usual  exercise  of  state 
powers.  The  articles  exempted  were  of  small 
value,  and  necessary  to  enable  the  debtor  to  live. 

As  applied  to  the  act  now  before  the  court, 
the  nrinciples  announced  leave  no  doubt  of  the 
invalidity. 

There  was  great  inducement  to  this  kind  of 
legislation  in  the  southern  states,  arising  out 
of  the  disasters  of  the  war.  But  while  much 
can  be  said  in  extenuation,  nothing  can  be  ju- 
dicially said  in  justification  of  it. 

The  following  exemptions  have  been  made: 

Florida $1,000 

Tennessee 1,250 

South  Carolina 1,500 

North  Carolina 1,500 

Louisiana 2,000 

Geor^a 3,000 

Mississippi 4,000 

Arkansas 7,000 

With  the  operations  of  these  exemptions  up- 
on subsequent  contracts  we  do  not  deal.  The 
power  of  the  states  is  ample,  and  contracts 
made  under  such  laws  are  referable  to  them.  It 
is  in  this  view  a  political,  not  a  judicial  ques- 
tion. But  when  such  exemptions  are  applied  to 
past  contracts,  their  illegality  is  self-evident. 

We  take  the  case  of  the  Georgia  act,  which 
exempts  $3,000,  of  which  $2,000  was  of  land,  in 
gold  value.  This  was  a  period  when  lands 
were  greatly  depreciated.  The  state  had  not 
recovered  from  the  embarrassments  of  war ;  all 
were  sellers,  there  were  few  buyers.  In  this  de- 
preciated condition  the  law  assigns  land  to  the 
value  of  $2,000  in  gold.  Such  lands  then  As- 
signed would  to-day  bring  three  or  four  times 
the  amount. 

The  population  of  the  state  is  estimated  at 
1,500,000.  •  Under  the  law  every  head  of  a  fam- 
ily is  entitled  to  $2,000,  in  land.  Assuming 
that  five  persons  constitute  a  family,  we  have 
three  hundred  thousand  heads  of  families,  and 
if  each  'Hiead"  obtained  the  $2,000  in  land,  the 
law  appropriates  land  to  the  amount  of  $600,- 
000,000;  this  is  three  times  more  than  all  the 
land  in  the  state  is  estimated  at. 

<  No  counsel  appeared  for  defendant  in  error.) 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Georgia. 

On  the  12th  of  May,  1866,  the  plaintiff  in 
error  recovered  in  the  superior  court  of  Ran- 
dolph county  a  judgment  against  William  R. 
Hart  for  the  sum  of  $402.30  principal,  and 
$120.60  interest  up  to  the  date  of  tne  judg- 
ment, and  costs.  ^  execution  was  issued  upon 
the  judgment,  and  placed  in  the  hands  of  the 
defendant  in  error  as  sheriff  of  that  coimty.  He 
was  thereby  commanded  to  make  the  sums 
above  mentioned,  and  further  interest  upon  the 
principal  from  the  12th  of  May,  1866,  and  the 
costs.  The  plaintiff  in  error  requested  him  to 
levy  upon  a  tract  of  land  of  272^  acres,  belong- 
ing to  Hart,  the  defendant  in  the  judgment. 
Barry  refused.  He  assigned  as  the  only  reason 
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for  his  refusal  that  the  premises  had  been  sei 
off  to  Hart  imder  the  provisions  of  the  ac 
passed  by  the  general  assembly  of  the  state 
and  approved  October  3,  1869,  entitled  "An  ac 
to  Provide  for  Setting  Apart  a  Homestead  o 
Realtjr  and  Personalty,  and  for  the  Valuatioi 
of  said  Property,  and  for  the  Full  and  Com 
plete  Protection  and  Security  of  the  Same  t< 
the  Sole  Use  and  Benefit  of  Families,  a^ 
Required  by  Section  1st  of  Article  7th  o 
the  Constitution,  and  for  Other  Purposes.' 
*Gunn  thereupon  petitioned  the  super-  [♦621 
ior  court  of  the  county,  for  a  writ  of  mandamui 
to  compel  the  sheriff  to  make  the  levy.  The  pe 
tition  set  forth  that  the  land  in  question  wai 
the  only  property  known  to  him  subject  to  th< 
lien  of  his  judgment,  except  a  tract  of  twenty 
eight  acres,  of  the  value  of  $100,  situated  in  th< 
county  of  Stuart,  which  was  also  included  ii 
the  homestead  so  set  apart;  that  the  premises 
in  question  were  worth  the  sum  of  $1,300,  am 
that  they  embraced  a  much  larger  number  o; 
acres  than  the  real  estate  exempt  from  levy  an< 
sale  by  the  laws  in  force  when  the  judgment 
was  recovered  and  when  the  debt  on  which  ii 
was  founded  was  contracted.  It  does  not  ap 
pear  that  these  allegations  were  denied,  and  wi 
do  not  understand  that  there  is  any  contro 
versy  upon  the  subject.  After  a  full  hearing 
the  court  affirmed  the  validity  of  the  act  in  iti 
retrospective  aspect,  and  gave  judgmem 
against  the  petitioner.  The  supreme  court  oi 
the  state  affirmed  this  judgement. 

The  1st  section  of  the  7tn  article  of  the  Con 
stitution  of  Georgia  of  1868  provides  thai 
"Each  head  of  a  family,  or  guardian  or  trustee 
of  a  family  of  minor  children,  shall  be  entitlec 
to  a  homestead  of  realty  to  the  value  of  $2,00( 
in  specie,  and  personal  property  to  the  value  o1 
$1,000  in  specie,  to  "be  valued  at  the  time  thej 
are  set  apart,  and  no  court  or  ministerial  office] 
in  this  state  shall  ever  have  jurisdiction  or  au 
thority  to  enforce  any  judgment,  decree  or  ex 
ecution  against  said  property  so  set  apart,  in 
eluding  such  improvement  as  may  be  mad< 
thereon  from  time  to  time,  except  for  taxes 
money  borrowed  or  expended  in  the  improve 
ment  of  the  homestead,  or  for  the  purchasi 
money  of  the  same,  and  for  labor  done  thereon 
or  material  furnished  therefor,  or  removal  o1 
encumbrances  thereon." 

The  1st  section  of  the  act  of  the  3d  October 
1868,  is  in  the  same  terms. 

It  may  well  be  doubted  whether  both  thes< 
provisions  were  not  intended  to  be  wholly  pro 
spective  in  their  effect.  But  as  we  understanci 
the  supreme  court  of  the  state  has  come  to  8 
different  conclusion,  we  shall  not  consider  th< 
question. 

•The  statute  in  force  when  the  judg-  [*62S 
ment  was  rendered  declared  that  the  following 
property  belonging  to  a  debtor  who  was  th< 
head  of  a  family  should  be  exempt  from  lev} 
and  sale,  to  wit:  "Fifty  acres  of  land  and  fiv< 
additional  ones  for  each  of  his  children  undei 
the  a^e  of  sixteen  years,  the  land  to  include  th< 
dwelling-house,  if  the  same  and  improvementi 
do  not  exceed  $200;  one  farm  horse  or  mule 
one  cow  and  calf,  ten  head  of  hogs,  and  $5C 
worth  of  provisions,  and  $5  worth  additional 
for  each  child ;  beds,  bedding  and  common  bed 
steads  sufficient  for  the  family;  one  loom,  one 
spinning  wheel,  and  two  pairs  of  cards,  and  one 
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hundred  pounds  of  lint  cotton;  common  tools  of 
trade  for  himself  and  hia  wife ;  equipments  and 
arms  of  a  militia  soldier  and  trooper's  horse; 
ordinary  cooking  utensils  and  table  crockery; 
wearing  apparel  of  himself  and  family ;  family 
Bible,  religious  works  and  school  books ;  family 
portraits;  the  library  of  a  professional  man  in 
actual  practice  or  business,  not  exceeding  $300 
in  value,  to  be  selected  by  himself." 

No  one  can  cast  his  eyes  over  the  former  and 
later  exemptions,  without  being  struck  by  the 
greatly  increased  magnitude  of  the  latter. 

Section  10  of  Article  1  of  the  Constitution  of 
the  United  States  declares  that  "no  state  shall 
pass  any  law  impairing  the  obligation  of  con- 
tiacts." 

If  the  remedy  is  a  part  of  the  obligation  of 
the  contract,  a  clearer  case  of  impairment  can 
hardly  occur  than  is  presented  in  the  record 
before  us.  The  effect  of  the  act  in  question, 
under  the  circumstances  of  this  judgment,  does 
not  indeed  merely  impair;  it  anninilates  the 
remedy.     Tliere  is  none  left. 

But  the  act  reaches  still  further.  It  with- 
draws the  land  from  the  lien  of  the  judgment, 
and  thus  destroys  a  vested  right  of  property 
which  the  creditor  had  acquired  in  the  pursuit 
of  the  remedy  to  which  he  was  entitled  by  the 
law  as  it  stood  when  the  judgment  was  re- 
covered. It  is,  in  effect,  tsJdng  one  person's 
property  and  giving  it  to  another  without 
623*]  *compensation.  This  is  contrary  to  rea- 
son and  justice,  and  to  the  fundamental  princi- 
ples of  the  social  compact.  Colder  v.  Bull,  3 
Dall.  388.  But  we  must  confine  ourselves  to  the 
constitutiona]  aspect  of  the  case.  A  few  further 
remarks  will  be  sulBcient  to  dispose  of  it.  It 
involves  no  question  which  has  not  been  more 
than  once  fully  considered  by  this  court. 

Georgia,  since  she  came  into  the  Union  as 
one  of  the  original  thirteen  states,  has  never 
been  a  state  out  of  the  Union.  Her  constitu- 
tional rights  were,  for  a  time,  necessarily  put 
in  abeyance,  but  her  constitutional  disabilities 
and  obligations  were  in  nowise  affected  by  her 
rebellion.  The  same  view  is  to  be  taken  of  the 
provision  in  her  organic  law  and  of  the  statute 
m  question,  as  if  she  bad  been  i;i  full  commun- 
ion with  her  sister  states  when  she  gave  them 
being.  Though  her  Constitution  was  sanctioned 
by  Congress,  this  provision  can  in  no  sense  be 
considered  an  act  of  that  body.  The  sanction 
was  only  permissive  as  a  part  of  the  process  of 
her  rehabilitation,  and  involved  nothing  af- 
firmative or  negative  beyond  that  event.  If  it 
were  express  and  unequivocal,  the  result  would 
be  the  same.  Congress  cannot,  by  authoriza- 
tion or  ratification,  give  the  slightest  effect  to  a 
state  law  or  constitution  in  conflict  with  the 
Constitution  of  the  United  States.  That  in- 
strument is  above  and  beyond  the  power  of 
Congress  and  the  states,  and  is  alike  obligatory 
upon  both.  A  state  can  no  more  impair  an 
existing  contract  by  a  constitutional  provision, 
than  by  a  legislative  act;  both  are  within  the 
prohibition  of  the  National  Constitution. 

The  legal  remedies  for  the  enforcement  of  a 
contract,  which  belong  lo  it  at  the  time  and 
place  where  it  is  made,  are  a  part  of  its  obliga- 
tion. A  state  may  change  them,  provided  the 
change  involve  no  impairment  of  a  substantial 
right.  If  the  provision  of  the  constitution,  or 
the  legislative  act  of  a  state,  fall  within  the 
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category  last  mentioned,  they  are  to  that  extent 
utterly  void.  They  are,  for  all  the  purposes  of 
the  contract  which  they  impair,  as  if  they  haid 
never  existed.  The  constitutional  provision  and 
statute  *here  in  question  are  clearly  [*624 
within  that  category  and  are,  therefore,  void. 
The  jurisdictional  prohibition  which  they  con- 
tain with  respect  to  the  courts  of  the  state  can* 
therefore,  form  no  impediment  to  the  plaintiff 
in  error  in  the  enforcement  of  his  rights  touch- 
ing this  judgment,  as  those  rights  are  recog- 
nized by  this  court.  White  v.  Hartf  13  Wall. 
646,  20  L.  ed.  685 ;  Yon  Hodman  ▼.  Quvnoy,  4 
Wall.  535,  18  L.  ed.  403. 

The  judgment  of  the  Supreme  Court  of 
Georgia  is  reversed,  and  the  cause  will  be  re- 
manded to  that  court,  with  directions  to  enter  a 
judgment  of  reversal,  to  reverse  the  judgment 
of  the  Superior  Court  of  Randolph  County,  and 
thereafter  to  pioceed  in  confonnity  to  this  o|mi- 
ion. 


tOITY  OF  NEW  ORLEANS,  Appf., 

V. 

MYRA  CLARK  GAINES. 

(See  8.  C.  16  Wall.  624-636.) 

Objection  to  master's  report — Louisiana  law  on 
recovery  of  land — mesne  profits,  what  ar^-^ 
from  what  time  given. 

1.  It  is  only  where  the  master  in  making  hia 
report,  or  the  Judge  in  acting  upon  it,  has  de- 
parted from  the  order  or  the  judgment  or  has 
omitted  to  enforce  its  provisions,  uat  a  Just  ob- 
jection can  arise. 

2.  In  Louisiana,  the  owner  who  recovers  lands 
from  a  possessor  in  bad  faith  has  the  right  to  keep 
the  improvements  made  by  such  possessor,  upon 
re-imbursing  their  value  and  the  price  of  the  work- 
manship, or  may  compel  the  possessor  to  demolish 
and  remove  them. 

3.  Mesne  proflts  consist  of  what  the  premises 
are  reasonablv  worth  annually,  with  the  Interest 
to  the  time  ox  trial. 

4.  There  is  no  article  of  the  Louisiana  Code 
which  limits  the  claim  of  mesne  proflts  to  the  prof* 
its  for  three  years.  The  rules  of  the  civil  law  and 
the  general  principles  of  equity  Jurisprudence  hold 
that  there  Is  no  such  limit,  but  that  mesne  prof- 
its will  be  given  from  the  time  the  title  accrued. 

[No.  153.] 
Argued  Mar.  7, 187S,       Decided  Mar.  SI,  187S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana. 
The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellee,  in  the  year  1856,  for  the 
recovery  of  certain  real  estate  in  the  city  of 
New  Orleans.  Judgment  was  rendered  against 
the  complainant  by  that  court  in  1858,  and  an 
appeal  taken  in  this  court;  but  owing  to  the 
war  of  the  Rebellion  the  progress  of  the  suit 
was  interrupted,  and  in  1867  the  decree  of  this 
court  was  entered,  reversing  the  judgment  and 
remanding  the  case  to  the  court  below,  with  in- 
structions to  enter  judgment  in  favor  of  the 
complainant.  A  decree  was  thereupon  rendered' 
in  the  circuit  court,  adjudging  the  complainant 
entitled  to  certain  real  property,  together  with 

tSee  6  Wall.  '642,  18  L.  "ed.  950,  forbrief  history 
of  this  case. 
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rents  and  profits  accruing  therefrom  since 
1834.  A  reference  was  made  to  a  master  in 
chancery,  to  take  an  account  of  the  said  rents 
and  profits.  To  the  master's  report  when  filed, 
the  respondent  took  certain  exceptions,  which 
were  overruled  and  a  decree  entered  in  accord- 
ance with  the  report;  whereupon  the  respond- 
ent took  an  appeal  again  to  this  court. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  Miles  Taylor  and  J.  MoConnell, 
for  appellant: 

1.  The  allowance  of  the  sum  of  $125,267.77, 
upon  the  hypothesis  adopted,  based  upon  the 
value  of  the  land  and  buildings  without  the 
drainage  machine,  and  giving  credit  for  the 
ordinary  repairs  to  the  buildings,  independent 
of  the  machine,  is  excessive,  illegal,  and  inequi- 
table. 

2.  Any  allowance  of  rents  and  profits  based 
upon  the  value  of  any  portion  of  the  buildings 
or  other  improvements  placed  upon  the  square 
of  ground  m  question,  by  the  city  of  New 
Orleans,  all  of  which  were  made  with  its  own 
materials  and  at  its  own  expense,  as  due  and 
owing  by  the  city  of  New  Orleans  to  the  com- 
plainant, under  the  decree  in  her  favor  for  the 
recovery  of  property  vested  in  her  as  the  insti- 
tuted heir  of  Daniel  Clark,  is  illegal  and  con- 
trary to  equity. 

3.  The  said  square  of  ground  having  been 
dedicated  to  the  public  use  by  the  city  of  New 
Orleans  in  1836,  to  accomplish  an  important 
and  necessary  public  purpose,  and  the  buildings 
and  machinery  placed  upon  the  same  having 
been  ever  since  employed  in  the  accomplish- 
ment of  that  public  purpose,  there  is  no  right, 
either  in  law  or  equity,  to  allow  to  the  true 
owner  of  the  said  square  of  groimd  at  the  time 
it  was  so  dedicated  to  the  public  use,  anything 
more  for  the  rents  and  profits  of  the  same,  than 
legal  interest  on  the  value  of  the  square  at  the 
time  it  was  so  dedicated  to  public  use  in  1836 ; 
and  the  allowance  of  any  sum  exceeding  $50- 
000  is  in  violation  of  both  law  and  equity,  and 
is  an  error. 

4.  There  is  no  riffht  or  authority  in  law  for 
the  allowance  to  the  plaintiff  of  any  sum  or 
sums  of  money  for  rents  or  profits  on  the  said 
square  of  ground  from  1836,  predicated  on  any 
fact,  or  the  assumption  of  any  fact,  that  the 
city  derived  any  profits  and  advantages  from 
taxes  levied  upon  the  increased  or  augmented 
value  of  other  lands,  resulting  from  the  opera- 
tion of  the  drainage-  system  established,  main- 
tained and  carried  on  by  the  city,  at  its  own 
expense  from  1830,  and  the  allowance  of  any 
such  rents  and  profits  was  and  is  an  error,  and 
the  judgment  appealed  from  ought  to  be  re- 
versed therefor. 

5.  The  confirmation  of  the  third  estimate 
made  by  the  master  in  his  report,  made  by  the 
court  by  setting  off  the  cost  of  the  construction, 
and  of  the  repairs  made  by  the  city  on  the 
square  of  ground  in  question,  against  the 
profits  said  to  have  been  derived  by  the  city 
from  the  drainage  machine  for  the  past  thirty- 
five  years,  has  the  effect  of  giving  to  the  plain- 
tiff the  buildings  and  machinery  erected  on  it, 
with  the  materials  and  at  the  expense  of  the 
city,  without  paying  the  city  for  the  value  of 
the  materials  and  the  cost  of  the  workmanship, 
or  any  other  price  whatever,  as  required  by  law, 
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and  such  confirmation  was  error^  and  ought 
now  to  be  set  aside. 

6.  The  refusal  to  admit  the  plea  of  prescrip- 
tion in  bar  to  all  rents  and  profits  tnat  may 
have  accrued  for  the  use  of  the  said  square 
three  years  anterior  to  the  institution  of  this 
suit,  Dec.  26,  1856,  is  contrary  to  law  and  is 
error. 

Messrs,  J.  Q.  A.  Fellows  and  Jaaaoa 
Emottf  for  appellee. 

The  exceptions  were  not  made  nor  were 
claims  preferred  before  the  master.  Th^ 
should  have  been  dismissed  without  heariog 
and  the  report  confirmed. 

McMicken  v.  Perin,  18  How.  507,  15  L.  cd. 
504,  and  13  Pet.,  therein  referred  to. 

The  83d  rule  does  not  cover  such  defenses  as 
are  set  up  in  this  case.  Exception  was  taken 
before  the  court,  to  the  repoit  of  the  master 
that  he  refused  to  consider  tne  plea  of  preserip- 
tion  of  three  years. 

Civ.  Code,  art.  3503,  is  referred  to  as  conclu- 
sive on  the  question  of  prescription  for  three 
years.  The  words  of  the  Code  are  in  English, 
"The  action  for  arrearages  for  rent  charged, 
annuities  and  alimony,  or  for  the  hire  of  mov- 
ables or  immovables  .  .  .  are  prescribed 
by  three  years,  unless,"  etc.  The  French  text 
is,"L'ao^n  en  payment  des  arrerages  de  reisfes 
perpetuelles  on  viageres,  ou  de  pensions  oZinteffr- 
taires,  ou  des  layers  ou  fermeges  des  hiet%9 
meuhles  et  immeubles"  eto. 

The  thing  sought  to  be  recovered  here  is  evi- 
dently different  from  that  described  in  the 
Code;  one  is  the  arrears  due  under  a  contract 
of  lease;  the  thing  claimed  in  this  proceeding 
is  the  amount  of  (uimages  caused,  or  rather  the 
amount  of  the  fruits  and  revenues,  not  only 
which  were  but  which  might  have  been  made 
by  the  possessor  in  bad  faith  from  the  ocnn- 
menoement  of  his  possession. 

The  other  grounds  of  exception  may  be 
summed  up  in  this :  that  the  defendant  was  en- 
titled to  tne  value  of  the  improvements  placed 
by  it  upon  the  property  recovered,  and  the  rente 
and  profits  resulting  from  such  improvements. 

The  question  of  bad  faith  was  oecided  in  6 
Wall.  18  L.  ed.,  by  this  court,  as  one  of  the 
grounds  for  maintaining  the  rights  and  preten- 
sions of  this  defendant.  The  authorities  dted 
go  to  the  full  extent,  that  improvements  as  well 
as  the  rent  of  improvements  are  due  to  the  real 
owner,  where  bad  faith  existed  in  the  defend- 
ant at  the  time  possession  commenced. 

The  appellant  made  no  claim  for  improve- 
ments in  the  answer  to  the  bill ;  made  no  daim 
before  the  master;  made  none  in  the  exceptions 
in  such  shape  as  to  be  intelligently  acted  upon. 
In  the  cases  in  the  Louisiana  Reports,  wnere 
costs  of  improvements  have  been  flowed,  the 
amoimts  have  been  deducted  from  the  "rents 
and  revenues"  of  the  whole,  the  soil  as  well  as 
the  improvements.    16  La.  414;  3  Rd>.  138. 

Bad  faith  being  the  basis  of  the  diecree  in 
6  Wall.  18  L.  ed.,  the  claimant  is  entitled  to 
payment  for  fruits  and  revenues  oeourring  be- 
fore the  institution  of  the  suit,  from  tiie  com- 
mencement of  possession. 

2  Hen.  Dig.  1195,  No.  6,  and  authorities  there 
cited;  Doneldson  v.  Hull,  7  Mart.  (N.  8.)  112; 
Lowry  v.  Ertcin,  6  Rob.  (La.)  192;  Williams  v. 
Booker,  12  Rob.  (La.)  256;  Hill  y.  Bowden,  3 
La.  Ann.  258;  Rhodes  v.  Hooper,  6  La.  Ann.  366. 
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It  is  asserted  in  the  excejttions,  that  respond- 
ent demanded  of  eomplainant  through  the 
master,  that  she  shoula  make  her  election  of 
keeping  the  improvements  at  the  value  of  the 
material  and  price  of  workmanship ;  or  require 
them  to  be  taken  away.  The  master^  however, 
states  that  counsel  for  respondent  only  stated 
to  him  that  it  would  call  upon  complainant 
through  him  to  elect,  under  article  500,  Civil 
Code,  but  did  not  do  so;  and  he  understood  it 
to  mean  simply  to  give  notice  of  its  intention, 
but  as  it  had  not  done  so,  he  presumed  it  had 
been  abandoned. 

It  is  further  stated  in  the  exceptions,  that 
the  square,  being  used  for  a  place  to  locate  a 
draining  machine,  was  reserved  from  sale, 
withdrawn  from  commerce  and  dedicated  to 
public  use.  Whatever  the  conclusions  may  be 
from  such  a  statement  of  the  premises,  it  does 
not  follow  that  the  property  was  withdrawn 
from  commerce  or  dedicated  to  public  use,  be- 
cause it  was  used  to  erect  thereon  a  draining 
machine.  It  was  property  subject  to  sale;  it 
was  neither  a  street  nor  public  square  nor  dedi- 
cated to  public  use,  other  than  property  used  by 
the  city  for  ordinary  municipal  purposes. 
Streets  are  not  the  property  of  the  corporation, 
cannot  be  sold  nor  devised ;  the  title  to  them  is 
in  the  public;  so  it  is  with  public  squares, 
parks,  and  the  like,  but  not  with  property  used 
by  the  corporation.  It  is  also  asserted  .that  the 
property,  at  the  time  the  city  took  possession, 
was  of  little  or  no  value,  and  is  worth  from 
$1,500  to  $2,000  only,  and  that  the  city,  if  lia- 
ble at  all,  is  only  liable  for  the  interest  on  the 
Talue  of  the  profits. 

There  is  no  proof  of  the  facts  asserted,  while 
the  decree  is  as  to  the  rents  and  profits,  and 
the  master  reported  accordingly. 

The  law  does  not  confine  the  amount  to  the 
rents  received  by  the  possessor,  in  bad  or  ffood 
faith  even.  The  revenues  are  what  might  have 
been  received;  what  the  property  could  have 
brought. 

Winter  ▼.  Zaeharie,  6  Rob.  468. 

The  master  reported  three  amounts  for  the 
eonsideration  of  the  court  as  due,  under  differ- 
ent suppositions  of  the  law  of  the  case.  The 
facts  were  undisputed;  they  were  in  proof  and 
are  in  the  record. 

On  one  supposition,  and  which  we  submit  is 
worUiy  of  consideration,  the  master  reported 
the  aggregate  due  by  the  city,  of  principal  and 
interest,  for  the  rent  and  profits,  as  $499,- 
819.97. 

Six  witnesses  were  examined  as  to  the  rental 
▼alue  of  the  property;  the  average  estimate  is, 
per  annum,  $8,000.  The  rents  from  Julv  1, 
1835,  to  March  1,  1871,  would  be  $285,333.33, 
and  the  interest  on  this,  at  five  per  cent,  the 
legal  interest  in  Louisiana,  would  be  $247,206.- 
44,  in  all,  $532,599.77 ;  less  expenses  for  repairs 
as  proved,  $17,333.33,  and  interest  on  same, 
$15,446.47,  say  $32,779.80,  leaving  the  balance 
due  $499,819.07,  as  above. 

We  take  it  to  be  beyond  dispute  that  the 
rents  and  profits  mean  the  rental  value  of  the 
property,  and  that  it  will  not  avail  the  defend- 
ant pot  to  have  derived  that  profit. 

But  counsel  say,  as  they  said  before  the 
master :  we  did  not  derive  tne  large  amount  of 
profit  allowed  by  the  master.  To  gratify  them 
in  this  respect,  he  made  another  calculaticm  to 
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show  what  profit  the  cit^  actually  did  derive 
from  the  use  of  the  premises.  This  was  found 
to  be  $208,825,  actual  net  profits,  derived  in  all 
the  time  from  1835  to  1871,  in  all  thirty-five 
and  one  half  years,  and  which  was  reported  as 
another  amount  which  might  be  allowed  the 
complainant,  as  being  the  actual  profits  derived 
by  the  city,  instead  of  the  actual  rental  value 
of  $499,810.07. 

But  the  defendant  says ;  we  are  not  satisfied 
with  this;  we  must  be  aUowed  for  the  use  of 
our  machinery,  etc. 

Mr.  Pilie,  late  city  surveyor  and  witness  for 
appellant,  says  that  $2,400  per  year  would  be  a 
fair  rental  of  the  property  without  the  machin- 
ery. On  their  own  basis  of  calculation,  then, 
we  find  as  a  final  conclusion  $125,266.79,  and 
this  amount  the  court  allowed. 

They  have  claimed  a  deduction  for  use  of 
machinery,  and  here  it  is  allowed,  and  the  judg- 
ment is  rendered  accordingly.  What  more 
could  be  asked?  The  conclusion  is  that  this 
appeal  was  taken  for  delay,  and  the  penalty 
should  be  inflicted.  All  the  complaints  about 
the  value  of  improvements  is  here  met  at  onoe 
in  the  third  amount,  reported  by  the  master. 

The  total  rental  value  of  the  property  and 
interest,  as  incontestably  found,  is  $532,599.77. 
The  entire  expense,  including  costs  of  build- 
ings, machinery,  and  everything,  even  to  costs 
of  canals  and  collection  of  a  drainage  tax,  was 
principal  and  interest,  $373,050.  This  would 
leave  $159,549.77.  But  from  the  $373,050 
should  be  deducted  the  last  three  items  of  the 
principal,  in  all,  $44,818,  and  a  propoKionate 
amount  of  interest,  say  $40,202.87 — in  all,  $85,- 
020.87,  which  would  produce,  on  the  basis  as 
laid  dovnn.  for  us  by  coimsel  of  defendant— 
$244,570.64,  as  the  net  revenues,  being  the  re- 
sult, after  deducting  all  cost  of  machinery,  re- 
pairs, building,  and  the  expenses  of  running  the 
same,  including  interest  calculations  pro  and 
con,  from  the  gross  revenues,  as  follows: 

Net  revenue,  at  $8,000  per  year. . .  $532,599.77 
Gross  costs,  improvements  and  re- 
pairs       288,029.13 

■  II  » ■ 

Net  income,  after  all  deductions, 

as  above   $244,570.64 

instead  of  $499,819.97,  as  we  claim  should  have 
been  allowed,  and  instead  of  the  $125,266.79, 
as  allowed  by  the  judgment  on  the  master's  re- 
port. 

But  were  it  necessary,  in  order  to  maintain 
the  judgment  rendered,  and  which,  under  the 
testimony,  is  shown  by  the  calculations  might 
be  doubled,  the  appellant  could  be  shown  not 
to  be  entitled  to  any  allowance  for  the  improve- 
ments. Such  is  the  ruling  of  the  courts  in 
Louisiana  in  cases  similar  to  this  now  under 
consideration. 

Herriot  v.  Brouasard,  4  Mart.  (N.  S.)  267; 
Lejeune  v.  BarrotOf  11  La.  Ann.  501,  4  La.  Ann« 
145,  3  La.  Ann.  204. 

The  case  on  the  facts  before  the  court  is 
clear  for  much  more  than  the  amount  claimed. 
The  value  of  improvements  is  allowed;  and 
even  if  no  interest  on  the  net  annual  revenues 
had  been  allowe<f  up  to  the  day  of  judgment, 
the  sum  due  March  1,  1871,  was  $133,501.33; 
over  $8,000  more  than  allowed.  Remaining 
satisfied  with  the  award,  we  invoke  from  the 
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court  the  full  benefit  of  frivolous  appeals,  in 
the  way  of  damages  and  full  interest. 

Mitchell  V.  Harmony,  13  How.  116;  Perkins 
V.  Fourniquet,  14  How,  328;  Brown  v.  Fan 
Braam,  3  Dall.  344;  Bank  v.  Wistar,  3  Pet. 
431;  Barrow  v.  Hill,  13  How.  64;  Lathrop  v. 
Judaon,  10  How.  66,  15  L.  ed.  553. 

On  damages: 

Kilboume  v.  8av,  Inst.  22  How.  603,  16  L. 
ed.  370;  Refield  v.  Woodfolk,  22  How.  320,  16 
L.  ed.  370,  and  Fncntes  v. 'United  States,  Id. 
455,  16  L.  ed.  380;  Bollinger's  Champagne,  3 
Wall.  564,  18  L.  ed.  79. 

Mr.  Justice  Hnnt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  defendant  below, 
from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  Louisiana. 

The  decree  directs  the  payment  to  the  plain- 
tiff of  $125,266.79,  for  rents,  profits,  and  rev- 
enues of  property  recovered  by  her  in  a  suit 
against  the  city  of  New  Orleans.  In  the  decree 
it  was  adjudged  that  the  plaintiff  was  entitled 
to  recover  certain  property,  together  with  all 
yearly  rents  and  profits  accruing  from  the 
same,  after  the  city  came  into  its  possession,  to 
wit :  on  the  2Gth  of  September,  1834.  Under  the 
decree,  the  plaintiff  was  put  in  possession  of 
several  vacant  squares  of  ground  and  of  a  half 
square  upon  which  the  city  had  erected  an  ex- 
pensive draining  machine.  From  this  property 
the  city  had  received  no  rents  and  profits,  ex- 
cept that  it  caused  an  increase  of  its  general 
revenue.  The  master  reported  what  he  deemed 
to  be  a  fair  and  just  compensation  for  the  use 
of  the  property  recovered.  The  compensation 
thus  awarded  was  for  the  use  of  the  land  not 
only,  but  of  the  buildings  and  improvements 
placed  upon  it  by  the  city. 

The  value  of  the  use  of  the  land  and  the 
buildings,  with  the  interest  upon  the  yearly 
amounts,  was  found  by  the  master  to  be  $157,- 
600.  From  this  he  deducted  $32,333.21  for  the 
ordinary  repairs  to  the  building,  independent 
of  the  draining  machine.  The  balance  was  the 
sum  stated,  of  $125,266.79.  In  affirming  the 
report  of  the  master,  the  judge  at  the  circuit 
allowed  nothing  against  the  city  for  the  profits 
derived  from  the  drainage  machine,  and  al- 
lowed nothing  in  its  favor  for  the  construction 
of  the  machine  and  the  repairs  upon  it.  He 
set  off  the  one  against  the  other. 

1.  It  is  insisted  that  this  decree  is  erroneous, 
in  that  it  has  the  effect  of  giving  to  the  plain- 
tiff the  buildings  and  machinery  erected  by  the 
city,  with  the  materials  and  at  the  expense  of 
the  city,  without  paying  the  value  of  the  ma- 
terials and  the  cost  of  the  workmanship^  or 
any  other  price  whatever. 

2.  It  appears  that  the  sum  of  the  rents  and 
profits  above  stated  is  made  up  in  part  by  the 
allowance  of  interest  at  the  rate  of  five  per  cent 
per  annum  on  each  year's  rent,  from  the  end 
of  the  year.  This  is  said  to  be  in  violation  of 
the  doctrine  of  the  Code  of  Louisiana. 

3.  It  is  said  that  the  refusal  to  allow  the 
plea  of  prescription  in  bar  of  all  rents  or  profits 
for  the  use  of  the  square,  wiiicli  were  received 
by  the  city  more  than  three  years  anterior  to 
the  institution  of  the  suit  on  the  26th  of  De- 
cember, 1856,  was  an  error. 

The  appeal  before  the  court  arises  upon  the 
218 


exceptions  of  the  master's  report  only,  and  not 
to  the  original  judgment. 

1.  It  18  only  where  the  master  or  the  judge, 
in  acting  upon  his  report,  has  departed  from 
the  order  oi  the  judgment  or  has  omitted  to 
enforce  its  provisions,  that  a  just  objection  can 
arise.  The  judgment  has  decided  that  the 
plaintiff  was  the  owner  of  this  property  in 
question  in  1834,  when  the  defendant  entered 
into  its  possession ;  that  then  and  at  all  times 
since  the  defendant  has  illegally  kept  the  plain- 
tiff out  of  its  possession,  and  has  itself  been  in 
its  possession  during  the  same  period ;  and  that 
it  obtained  and  during  all  this  time  held  such 
possession  wrongfully  and  in  bad  faith. 

This  statement  furnishes  an  answer  to  the 
suggestion  that  the  rents  and  profits  were  al- 
lowed for  one  year,  during  which  the  city  was 
not  in  possession.  This  is  not  an  open  question. 
It  is  settled  by  the  judgment,  and  the  allow- 
ance is  in  accordance  with  the  decision. 

It  is  also  decided  "that  the  city  of  New 
Orleans  ought  to  be  deemed  and  held,  and  is 
hereby  deemed  and  held,  to  have  purchased  the 
property  in  question  with  full  notice  that  the 
said  sale  at  auction,  under  the  pretended  au- 
thority of  the  said  Richard  Relf  and  Beverly 
Chew,  and  the  said  act  of  sale  to  the  said  Evar- 
iste  Blanc,  were  unauthorized,  illegal,  null  and 
void,  and  in  derogation  and  fraud  of  the  rights 
of  the  person  or  persons  entitled  to  the  succes- 
sion of  the  said  Daniel  Clark."  This  sale  to 
Evariste  Blanc  was  the  source  from  which  the 
city  derived  its  title  to  the  property  in  ques- 
tion. During  the  whole  time  of  its  holding,  the 
city  was  a  possessor  in  bad  faith  of  the  prop- 
erty  of  the  plaintiff.  The  Civil  Code  of  Louisi- 
ana declares  as  follows: 

Art.  3414.  "The  possessor  in  good  faith  is 
he  who  has  just  reason  to  believe  himself  the 
master  of  the  thing  which  he  possesses,  al- 
though he  may  not  be  in  fact,  as  happens  to 
him  who  buys  a  thing  which  he  supposes  to  be- 
long to  the  person  selling  it  to  him,  but  which 
in  fact  belongs  to  another." 

Art.  3415.  "The  possessor  in  bad  faith  is  he 
who  possesses  as  master,  but  who  assumes  this 
quality,  when  he  well  knows  that  he  has  no 
title  to  the  thing,  or  that  his  title  is  vicious 
and  defective." 

By  the  same  Code  a  possessor  in  good  faith 
majr  enjoy  the  fruits  of  the  property  until  it  is 
claimed  by  the  owner,  and  is  bound  to  account 
only  from  the  time  of  a  demand  for  restitution. 
He  is  also  entitled,  when  evicted,  to  be  reim- 
bursed for  the  expenses  he  may  have  incurred 
on  it.    Art.  3416. 

To  the  same  purport  are  articles  500  and  601. 

"When  plantations,  constructions,  and  works 
have  been  made  by  a  third  person,  and  with 
such  person's  own  materials,  the  owner  of  the 
soil  has  a  right  to  keep  them,  or  compel  this 
third  person  to  take  away  or  demolish  the 
same.  If  the  owner  requires  the  demolition  of 
such  works  they  shall  be  demolished  at  the  ex- 
pense of  the  person  who  erected  them,  without 
any  compensation.  Such  persons  may  even  be 
sentenced  to  pay  damages,  if  the  case  require  it, 
for  the  prejudice  which  the  owner  of  the  soil 
may  have  sustained.  If  the  owner  keeps  the 
works,  he  owes  to  the  owner  of  the  materials 
nothing  but  the  reimbursement  of  their  value 
and  of  the  price  of  workmanship,  without  any 
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rcpard  to  the  greater  or  less  value  which  the 
•oil  may  have  acquired  thereby. 

"Nevertheless,  if  the  plantations,  edifices,  or 
vrorks  have  been  done  by  a  third  person  evicted, 
but  not  sentenced  to  make  restitution  of  the 
fruits  because  such  person  possessed  bona  fide, 
the  owner  shall  not  nave  a  right  to  demand  the 
demolition  of  the  works,  plantation,  or  edifices, 
but  he  shall  have  his  choice  either  to  reimburse 
the  value  of  the  materials  and  the  price  of  the 
workmanship,  or  to  reimburse  a  sum  equal  to 
the  enhancea  value  of  the  soil." 

The  case  of  the  present  defendant  is  an  in- 
stance where  the  works  were  done,  not  by  one 
not  sentenced  to  make  restitution  because  such 
person  possessed  bona  fide,  but  by  one  who  was 
sentenced  to  make  restitution,  and  who  was 
expressly  adjudged  to  possess  mtila  fide. 

Mrs.  Gaines,  therefore,  had  the  right  to  keep 
the  improvements  upon  reimbursing  their 
value  and  the  price  of  the  workmanship,  or  to 
compel  the  city  to  demolish  and  remove  them. 
She  has  not  been  called  upon  legally  to  elect 
which  course  she  would  adopt.  On  the  hearing 
on  oral  notice  was  given  that  she  would  be 
called  upon  to  elect,  which  the  master  imder- 
stood  to  be  in  the  future,  and  not  a  present 
notice.  The  matter  was  never  again  presented, 
and  the  master  considered  the  subject  as  aban- 
doned. She  may  now  properly  rest  upon  her 
right  to  have  the  works  demolished  and  re- 
moved. This  would  give  the  city  the  value  of 
the  materials  only  as  taken  down  at  its  own  ex- 
pense and  when  separated  from  their  position 
upon  the  land.  This  allowance  has,  however, 
afr^idy  been  made  to  the  city.  In  the  opinion 
of  the  judge  at  the  circuit  he  uses  this  lan- 
guage: '*I  have  come  to  the  conclusion  that  it 
would  be  equitable  and  just  to  set  off  the  prof- 
its derived  by  the  city  from  the  drainage-ma- 
chine for  the  past  thirty-five  years  against  the 
cost  of  construction  and  repairs.  .  .  . 
Whilst  the  profits  and  advantages  (he  says)  of 
the  drainage  machine  are  uncertain  and  in- 
definite in  amount,  there  is  no  doubt  of  their 
reality,  nor,  if  we  can  place  any  reliance  upon 
the  estimates,  is  there  any  doubt  of  their  being 
amply  sufficient  to  reimburse  the  city  for  all 
its  expenditures,  including  even  the  rent  with 
which  it  is  charged." 

It  is  evident  from  this  statement  that  there 
has  been  already  allowed  to  the  city  a  sum  not 
only  equal  to  tne  value  of  the  materials  of  the 
improvements,  if  they  were  demolished,  but  of 
their  actual  cost.  The  city  has,  therefore,  no 
eause  of  complaint  on  this  score,  and  the  point 
under  consideration  must  be  held  against  it. 

2.  The  question  of  the  allowance  of  interest 
on  the  items  of  rent  was  not  made  before  the 
master  or  before  the  judge  at  the  circuit,  and  is 
not  properly  before  us.  Interest  was  allowed  at 
the  rate  of  five  per  cent,  the  rate  fixed  by  the 
Code  of  Louisiana.  In  Vandevoort  v.  Oould,  36 
N.  T.  630,  it  was  adjudged  that  mesne  profits 
consist  of  what  the  premises  are  reasonably 
worth  annually,  with  the  interest  to  the  time 
of  the  trial.  **JjesH  than  this  (it  is  said)  would 
not  give  the  plaintiff  full  and  complete  indem- 
nity for  the  injury  to  his  rights."  Such  is  also 
the  express  declaration  of  article  1939  of  the 
Civil  Code  of  Louisiana. 

Tlie  articles  of  the  Code,  1939  and  1905,  are 
not,  as  it  is  urged,  in  hostility  to  this  principle. 
15  Wall. 


The  latter  by  its  terms  relates  to  contracts.  By 
the  former,  liens  which  are  due  for  the  restitu- 
tion of  profits  bear  interest  from  the  day  the 
debtor  was  in  default.  By  the  judgment  it  is 
found  that  the  city  held  this  property  wrong- 
fully from  the  outset,  and  thus  (which  is  the 
only  sense  in  which  the  word  can  here  be  used) 
was  in  default  continually. 

The  remaining  question  to  be  considered  is 
upon  the  allowance  of  the  plea  of  prescription. 
It  is  alleged  as  error  that  the  plea  of  prescrip- 
tion was  not  allowed  in  bar  of  the  claim  for  all 
the  rents  and  profits  which  had  accrued  more 
than  three  years  prior  to  the  commencement  of 
the  action.  The  Civil  Code  enumerates  as 
causes  of  action  which  are  the  subject  of  the 
prescription  of  three  years — "the  action  of  ar- 
rearages of  rent-charge,  annuities,  and  alimony, 
or  of  the  hire  of  movables  or  immovables." 
Art.  3503.  "In  general,  all  personal  actions  ex- 
cept those  above  enumerated  are  prescribed  by 
ten  years,  if  the  creditor  be  present,  and  by 
twenty  years  if  he  be  absent."    Art.  3508. 

These  articles  do  not  govern  the  present  case. 
They  prescribe  actions  which  the  party  had  the 
legal  right  to  bring.  The^  do  not  apply  to 
rights  like  the  present,  which  result  from  the 
determination  of  another  action.  Until  the  de- 
cree in  the  main  suit  there  was  here  no  existing 
cause  of  action  to  recover  the  mesne  profits.  No 
special  action  could  be  maintained  for  them 
imtil  the  title  to  the  property  should  be  iudici- 
ally  determined.  It  is  controlled  rather  by  the 
title  "Of  the  right  of  accession  to  what  is  pro- 
duced by  the  thing."    Civil  Code,  490-494. 

"Fruits  of  the  earth,  whether  spontaneous  or 
cultivated,  .  .  .  belong  to  tne  proprietor 
by  right  of  acces&ion."    Art.  490. 

"The  fruits  of  the  thing  belong  to  its  owner, 
although  they  may  have  been  produced  by  the 
work  and  labor  of  a  third  person  or  from  seeds 
sown  by  him,  on  the  owner's  reimbursing  such 
person  for  his  expenses."    Art.  493. 

"The  produce  of  the  thing  does  not  belong  to 
the  simple  possessor,  and  must  be  returned 
with  the  thmg  to  the  owner  who  claims  the 
same,  unless  uie  possessor  held  it  bona  fide." 
Art.  494. 

Speaking  strictly,  there  was  not  only  no 
cause  of  action,  but  no  right  to  the  mesne 
profits  until  the  judgment  in  the  original  suit. 

There  is  no  article  of  the  Code  to  which  our 
attention  is  called  which  limits  this  claim  €6 
the  profits  for  three  years.  On  the  contrary, 
the  rules  of  Ihe  civil  law  and  the  general  prin- 
ciples of  equity  jurisprudence  hold  that  there 
is  no  such  limit.  It  will  be  observed  that  this 
question  does  not  involve  the  allowance  for  im- 
provements or  to  its  extent.  That  point  has 
been  already  disposed  of,  and  the  defendant  has 
been  allowed  for  the  improvements  and  bcme- 
ficial  structures  made  by  it  during  the  term. 
We  are  now  endeavoring  to  ascertain  whether 
the  recovery  for  the  rents  and  profits  which 
have  been  adjudged  to  be  paid  shall  be  limited 
as  required  by  the  defendant. 

The  rule  is  thus  laid  down  in  Justinian: 

"If  any  man  shall  have  purchased  or  by  any 
other  means  honestly  acquired  lands  from  an- 
other whom  he  believed  to  be  the  true  owner, 
when  in  fact  he  was  not,  it  is  agreeable  to  nat- 
ural reason  that  the  fruits  which  he  shall  have 
gathered  shall  become  his  own  on  accoimt  of  his 

Z19 


•40-eao 


SUPBEUE  COUBT  OF  THE  UNITED  STATES. 


DEa  Tbhx, 


care  in  the  eolture;  and,  therefore,  if  the  true 
owner  afterwnrds  appear  and  daim  his  lands 
he  can  have  no  aetion  against  the  bona  fide  poe- 
sessor  for  produce  consumed.  But  this  exemp- 
tion is  not  granted  to  him  who  knowingly  keeps 
possession  of  another's  estate  and,  therefore,  he 
IS  compellable'  to  account  for  all  the  mesne 

ftroflts,  together  with  the  land."  Justinian, 
nst.,  lib.  2,  tit.  1,  sec  35. 

The  bhanoery  rule  is  thus  laid  down  in  Peere 
Williams: 

''Where  one  is  in  possession  of  lands  belong- 
ing to  an  infant,  if  the  infant,  when  of  age, 
makes  out  his  title,  he  shall  recover  the  profits 
in  equity  from  the  first  aceruing  of  his  title, 
and  not  from  the  filing  of  the  bill  only.  So  the 
defendant  shell  account  for  the  profits  from 
the  time  the  plaintiflT's  title  accrued,  and  not 
from  the  filing  of  the  bill  only,  if  Uie  defendant 
has  concealed  the  deeds  and  writings  making 
out  the  plaintiff's  title."  Bennei  t.  White- 
hemd,  2  P.  Wms.  645. 

In  Dormer  ▼.  Forieeeue,  8  Atk.  128,  Lord 
Hardwieke  says: 

"lliere  are  several  cases  where  the  court  does 
decree  an  account  of  rents  and  profits,  and  that 
from  the  time  the  title  accrued,  as  where  there 
is  a  trust  and  an  equitable  title  merely,  or 
where  a  widow  claims  dower  merely,  but  needs 
the  aid  of  chancery  to  find  out  the  lands,  the 
court  will  ffive  her  the  profits  from  the  time  of 
the  demand  not  only  but  from  the  time  of  her 
title  accrued." 

In  the  case  befcnre  him  he  decreed  an  account, 
upon  these  principles,for  a  period  of  fifteen  years. 

The  present  aetion  was  commenced  by  Mrs. 
(}aines  nearly  seventeen  years  ago.  It  was  a 
bill  in  equity  praying  for  a  discovery,  for  an  ac- 
counting for  rents  and  profits,  and  for  general 
relief.  After  much  tribulation  she  has  reached 
the  point  of  an  accounting,  which  the  defend- 
ant has  brought  before  us  on  appeal.'  We  think 
there  is  no  prescription  of  the  rents  and  profits, 
but  that  the  allowance  in  this  respect  was  prop- 
erly made. 

Up(m  the  whole  eaee  tee  are  of  ike  opinion 
that  the  decree  or  order  upon  the  fnaat^e  re- 
port mmet  he  affirmed,  and  the  emeeptiona 
thereto  diealUnoed. 
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(See  8.  C.  15  Wall.  64»-«00.) 
Judgt^e  ^arge — principal  or  matter,  when  lia- 
ble for  torte  of  affent  or  eervant — when  not 
hable — liable  for  contraetor'a  negligence — 
atatute — treapaeaer  on  wharf. 

1.  Where  the  charge  of  the  Judge  seems  to  be 
correct,  and  the  court  cannot  ascertain  whether 
it  was  sooad.  as  applied  to  the  case  presented  by 
the  evidence,  this  court  cannot  assume  that  It  Is 
erroneoua 

2.  The  principal  or  master  Is  llahle  for  the  acts 
and  negligence  of  his  agent  or  servant  la  the 
course  of  his  employment,  although  he  did  not  au- 
thorise or  know  of  the  acts  complained  of. 

8.  When  he  ceases  to  be  principal  or  master, 
and  the  actor  himself  Is  the  principal  or  master, 
and  not  a  servant  or  agent,  he  alone  is  responsible. 

Nora. — Mmeter'9  liabUit^  for  acts  ef 
see  note  27  L.  B.  A  161. 
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4.  Where  a  contractor  undertakes.  In  general 
terms,  to  do  the  work  and  the  employer  reserves 
the  power  to  direct  what  shall  be  done,  and  bow  It 
shall  be  done,  the  latter  Is  the  principal  or  mas- 
ter, and  Is  liable  for  the  negligence  of^the  former 
wblle  constructing  the  work  oy  which  the  plaintiff 
was  injured. 

5.  A  statute  In  alBrmsnce  of  the  ^'rimting  law 
does  not  alter  such  liability. 

6.  Where  a  wharf  liad  been  open  to  the  pnblle. 
one  accustomed  to  pass  over  it  cannot  be  deemed 
a  trespasser  In  repeating  his  act  after  a  new  sta- 
tion or  landing  has  been  adopted,  before  notice  is 
giren  that  the  rights  of  the  public  are  terminated. 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Suit  was  brought  in  the  court  below  by  de- 
fendant in  error,  to  recover  damages  for  per- 
sonal injuries.  Judgment  having  been  given  in 
his  favor,  defendant  sued  out  this  writ  of  error. 

Meaere.  John  A.  Comp6eII  and  Dwaeam  O. 
Campbell,  for  plaintiff  in  error: 

It  is  admitted  that,  by  the  Civil  Code  of  Lou- 
isiana, a  servitude  of  public  utility  is  reserved 
upon  the  banks  of  all  the  navigable  waters 
within  the  state.  But  this  condition  of  pubUe 
use  ceased  with  the  adoption  of  the  Joint  Reso- 
lution of  yUmx.  0,  1869,  and  the  occupation  of 
the  wharf  by  the  Railroad  Co.,  under  its  ti- 
tle, to  the  fee  simple  and  the  license  conferred 
by  the  said  Resolution. 

The  act,  therefore,  of  the  defendant^  Han- 
ning,  in  coming  upon  this  property  without 
any  business  relations  with  or  invitation  or  in- 
ducement from  the  corporation,  was  a  trespass; 
for  we  know  of  no  law,  custom  or  usage  which 
requires  a  proprietor  to  maintain  fences,  sign- 
boards, indosures,  or  sentinels  about  hia  prop- 
erty. 

Addison,  in  his  work  en  torts,  eh.  6,  f  1, 
says:  "If  a  man's  land  is  not  surrounded  with 
an  actual  inclosure,  the  law  encirdes  it  with  an 
imaginary  barrier,  which  to  pass^,  ia  to  break 
and  enter  his  dose.*' 

We  understand  the  obligation  of  a  wharf- 
inger, warehouseman,  or  other  person  having 
business  with  others  to  keep  his  place  of  busi- 
ness in  a  proper  condition  for  the  work  and  in- 
tercourse he  mvites  or  expects. 

In  the  ease  of  Carleton  v.  Iron  d  Steel  Co.  09 
Mass.  216,  the  dreumstances  under  whidi  the 
liability  attaches  in  such  cases  is  thus  stated 
by  the  court :  "The  owner  or  occupant  of  land 
is  liable  to  those  coming  to  it,  using  due  care> 
at  his  invitation  or  inducement,  express  or  im- 
plied, on  any  business  to  be  transacted  with  or 
permitted  by  him,  for  an  injury  occasioned  by 
the  unsafe  conditi<m  of  the  land  or  of  the  access 
to  it,  which  is  known  to  him  and  not  to  them, 
and  which  he  has  negligently  suffered  to  exist, 
and  has  given  them  no  notice  of." 

And  again,  the  conrt  says  in  the  case  of  Boleh 
V.  BmitK  7  Hurls,  k  N.  736:  "A  mere  passive 
acquiescence  by  the  owner  or  occupier,  in  a 
ceraun  use  of  his  land  by  others,  involves  no 
liability;  but  if  he  directly,  or  by  invitation  in- 
duces others  to  pass  over  his  premises,  he  there- 
by assumes  an  obligation  that  they  are  in  a 
safe  condition  for  such  use." 

Sweeny  v.  Railroad  Co.  10  Allen,  368. 

To  the  same  effect  are  all  cases  of  Elliott 
V.  Fretg,  10  Allen,  378;  Zoehiach  v.  Tarhell,  10 
Allen,  3S5;  HounaeU  v.  Smith,  7  C.  B.  (N.  8.) 
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729, 14  Md.  227, 16  C.  B.  741 ;  Chapman  v.  Rot- 
uf€U,  £.  B.  &  £.  168;  Oautrei  v.  Edgerion, 
2  L.  R.  (N.  S.)  C.  P.  371;  Indertnaur  v.  Danes, 
16.  311;  NiohoUon  y.  JB.  Co.  41  K.  Y.  630; 
Southeote  v.  Stanley,  1  Hurls.  4  N.  249;  Wi^ 
ifef fuon  ▼.  Fairrie,  1  Hurls.  &  C.  633 ;  SulU^mn 
T.  Wofcrt^  14  Irish  Com.  L.  R.  460. 

The  instructions  refused  by  the  court  were: 
1.  The  ownership  of  the  property  unaffected  by 
the  public  servitude.  2.  The  occupation  of  the 
wharf  by  a  contractor  visibly  engaged  in  strip- 
ping the  wharf  of  its  planks  and  rendering  it 
unfit  for  use  as  a  wharf.  3.  The  fact  that  Han- 
ning  had  neither  business,  invitation  nor  in- 
ducement to  come  upon  the  wharf;  at  least 
there  is  no  affirmation  that  he  had  any. 

The  court  answers  the  case  presented  by  af- 
firming that  the  wharf  had  for  a  long  period  of 
time  heea  a  public  one,  upon  which  the  public 
had  been  free  to  come  and  go  at  will,  and  that 
the  defendant,  Planning,  had  no  notice  that 
there  had  been  a  change  in  its  destination.  The 
eourt  does  not  take  into  consideration,  in  fact 
it  discards  from  its  consideration,  any  duty  on 
the  part  of  the  defendant  to  inquire  into  the 
title  to  the  property,  its  condition,  or  his  own 
responsibility  himself  to  mark  well  where  the 
prints  of  his  feet  were  made.  The  facts  visible 
to  him  were  of  themselves  sufficient  to  put  him 
upon  his  guard,  and  to  invite  inquiry  as  to  his 
whereabouts.  He  saw  an  indosure  of  the  levee, 
and  a  railway  passing  over  a  portion  of  it,  and 
parties  engaged  in  stripping  the  wharf  of  its 
timbers,  and  things  in  confusidn  about  him. 
Common  sense,  one  would  think,  would  have 
told  him  as  readily  as  a  sign-board,  that  such 
localities  were  dangerous  and  to  be  avoided. 

By  the  act  of  the  general  assembly,  passed 
Jan.,  1870  (number  31,  p.  75  of  the  ^sion 
Acts),  the  liability  of  this  ccnrporation  is  de- 
fined in  a  number  of  cases.  The  construction 
of  the  wharf  was  a  stage  in  the  construction  of 
ttioioad. 

Sec  5,  Acts  of  1870,  p.  67,  S  2,  Acts  of  1868, 
p.  31. 

The  statute  does  no  more  than  affirm  the  rule 
of  law  that  has  been  laid  down  by  the  courts  in 
England,  and  which  is  gradually  gaining  a  com- 
plete supremacy  over  the  courts  of  the  different 
states  of  this  union.    Addison,  Torts,  396. 

In  the  case  of  Oray  v.  Pulton,  34  Law  J.  (N. 
8.)  C.  L.  266,  Chief  Justice  Cockbum  says: 
*^here  is  nothing  in  this  ease  to  prevent  the 
application  of  the  common  doctrine,  that  if  a 
person  in  the  exercise  of  his  rights  as  a  private 
individual,  or  those  conferred  upon  him  by 
statute,  employs  a  contractor  to  do  the  work, 
and  the  latter  is  guilty  of  negligence  in  doing 
it,  the  contractor  and  not  the  employer  is 
liable." 

"It  would  answer  no  good  purpose  to  review 
the  cases  at  length.  The  English  ones,  and 
many  of  the  American  ones,  are  reviewed  and 
eomraented  upon  in  Hilliard  v.  Richardaon,  3 
Gray,  369;  Barry  v.  8t.  Louis,  17  Mo.  121; 
Blake  v.  Ferris,  6  N.  Y.  48. 

The  general  principles  to  be  extracted  from 
them  are,  that  a  person,  eitlier  natural  or  arti- 
ficial, is  not  liable  for  the  acta  or  negligence  of 
another,  unless  the  relation  of  master  and  serv- 
ant, or  principal  and  agent,  exist  between 
them ;  that  when  an  injury  is  done  to  a  person 
exercising  an  independent  employmmt,  the 
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party  employing  him  is  not  responsible  to  the 
person  injured.*' 

Railroad  Cc.  v.  Evans.  63  Pa.  260;  HUUard 
V.  Richardson,  3  Gray,  359;  Scammon  v.  Chi- 
cago,  25  111.  425 ;  Pack  v.  Mayor  of  New  York, 
8  K.  Y.  222 ;  28  Vt.  103-297 ;  4  E.  D.  Smith,  1 
Redf.  Railw.  ch.  20,  p.  606 ;  17  Mo.  121 ;  Tuff 
V.  Railroad  Co.  9  Am.  L.  Reg.  441;  Blake  v. 
Ferrifi,  5  N.  Y.  48. 

Nor  will  the  reservation  of  the  power  to 
supervise  or  inspect  the  work  throw  the  liabil- 
ity upon  the  employer. 

1  L.  &  £.  R.  477 ;  Steele  v.  R^lroad  Co,  32 
Eng.  L.  k  £.  366;  Painter  v.  Pittsburgh,  46 
Pa.  220. 

The  Louisiana  Code  contains  very  general 
and  undefined  declarations  in  reference  to  such 
liabilities.  They  affirm  the  liability  of  an  un- 
dertaker for  his  servants. 

C.  C.  2739,  2206,  2290. 

The  decisions  of  the  courts  incline  to  relieve 
the  employer,  unless  he  actually  controls  or  di- 
rects the  work. 

Peyton  v.  Uiohards,  11  La.  Ann.  62. 

Article  1384  of  the  Code  Napoleon:  **Les 
maitres,"  etc.,  is  identical  with  article  2299  of 
the  Code  of  XiOuisiana,  and  the  French  lawyers, 
in  construing  this  article,  have  held  that,  in 
order  to  make  the  commettant  responsible  for 
the  acts  of  the  propose,  the  latter  must  be  act- 
ing, **sous  les  ordres,  sous  la  direotion  et  sos  la 
sourveiUiance  du  commettant," 

Dalloz,  Jurisprudence  Generale  verba  ReS' 
ponsabilite,  ch.  III.,  |  2,  art.  5;  Teston  v. 
SaUes  and  Mining  Co,  of  Grande  Combe;  N.  JB. 
Co.  of  France  v.  Boisseau;  Administration  of 
Forests  v.  Martin  (cited  in  Dalloz) ;  Sirandmt 
V.  SaUse,  L.  R.  1  P.  C.  152. 

The  l^slative  enactment  of  Feb.  21,  1870, 
before  r^erred  to,  was  desired  to  define  the 
liability  of  this  corporation  in  such  cases,  and 
it  has  exonerated  it  for  the  acts  and  omissions 
of  the  contractor. 

Mr.  Thomas  J.  Dnranty  for  defendant  ia 
error: 

The  company  had  been  authorized  by  an  act 
of  the  legislature  of  Louisiana,  approved  Max. 
6,  1869  (to  be  found  in  the  acts  of  that  year, 
p.  67)  to  inclose  and  occupy,  for  its  purposes 
and  uses,  and  in  such  a  manner  as  the  directors 
of  the  company  might  determine,  a  portion  of 
the  levee  batture  and  wharf  on  the  Mississippi 
river,  in  front  of  New  Orleans.  The  act  pro- 
vides that  no  vessel  of  any  kind  should  lie  or 
discharge  at  the  wharf  without  the  consent  of 
the  company.  The  act  placed  no  other  restric- 
tion upon  its  use. 

The  company  was  bound  to  maintain  the 
wharf  and  keep  it  in  repair. 

It  seems  that  the  company  entered  into  a 
contract  with  Michael  Carvin  for  rebuilding 
the  wharf.  The  contract  is  given  in  full  in  the 
bill  of  exceptions,  and  is  found  at  p.  11  of  the 
record. 

The  contract  contained  s.  provision  that  G. 
W.  R.  Bailey,  the  engineer  of  the  company,  who 
contracted  on  its  benalf,  "shall  supervise  and 
direct  the  work  hereby  agreed  to  be  done,  and 
that  the  said  work  shall  be  done  to  his  satis- 
faction.'* 

Mr.  Can*in  was  the  agent  of  the  company, 
who  was  then  liable  for  his  negligence  or  want 
of  skill,  as  well  as  for  its  own. 
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See  Camp  r.  Wardens,  ete.  7  La.  Ann.  322, 
326;  Story,  Ag.  I  452,  et  »eq. 

The  whiarf  which  was  then  being  prepared 
had  always  been  a  public  place. 

The  civil  law,  as  it  prevailed  in  Louisiana, 
preserved  the  banks  of  navigable  streams  to 
the  public. 

See  Code  of  La.  1808,  p.  96,  art.  8;  p.  128, 
art.  13;  La.  Code  of  1824,  arts.  446-661; 
Afunic.  A'o.  One  v.  Munic.  No.  Tiro,  12  La.  49 ; 
Pulley  V.  Munic,  No.  Tu:o,  18  La.  278;  Shep- 
herd V.  Third  Munic.  of  N.  0.  6  Rob.  (La.)  349. 

The  court  was  asked,  in  substance,  to  diarge 
that  if  the  jury  found  that  the  company  was  in 
the  occupancy  and  possession  of  the  wharf  un- 
der the  Ix)ui8iana  legislature,  and  had,  prior  to 
the  date  of  the  action,  engaged  contractors  to 
repair  it  under  contract,  who,  with  their  labor- 
ers, were  repairing  the  wharf  in  the  usual  way 
by  removing  the  planks  from  it,  and  that  plain- 
tiff, without  any  business  with  defendants  or 
Iheir  agents,  and  without  invitation,  induce- 
ment or  encouragement  from  the  defendants, 
or  the  contractors  or  laborers,  but  for  his  own 
convenience  or  pleasure,  came  upon  the  wharf, 
in  the  day-time,  and  while  the  laborers  were 
busily  employed  upon  their  work,  and  con- 
tinued his  walk  over  it,  and  over  the  place  on 
the  wharf  which  was  undergoing  reconstruc- 
tion and  repair,  and  fell  into  the  river,  he  is 
not  entitled  to  recover. 

The  court  refused  to  give  the  charge  in  said 
form,  and  charged  that  the  wharf  had  by  law 
always  been  free  and  open  to  the  public;  that 
when  the  legislature  gave  to  the  company  the 
right  to  occupy  it,  then  it  was  the  duty  of  the 
company  to  take  means  to  warn  the  public  that 
its  rights  bad  ceased,  so  that  persons  might 
avoid  going  upon  it :  and  that,  as  the  company 
had  neglected  to  take  any  precautions  in  this 
respect  it  was  liable  for  the  damage. 

In  this  ruling  the  judge  was  clearly  right. 

The  locu.9  granted  by  the  legislature  had  al- 
ways been  public.  The  grant  was  made  to  the 
grantee  on  condition  that  he  should  inclose  and 
occupy  it  for  his  purposes,  and  with  the  obli- 
gation to  maintain  the  wharf  in  repair. 

The  grantee  was  to  change  the  normal  con- 
dition of  a'ffairs  as  it  had  existed  from  time  im- 
memorial. Had  there  been,  then,  no  obligation 
upon  him  to  inclose  so  as  to  keep  all  persons 
out,  which  he  failed  entirely  to  do,  he  would, 
nevertheless,  have  been  bound  to  take  such 
measures  as  would  indicate  to  every  one  the 
change. 

It  was  the  act  of  repairing  the  wharf  which 
produced  the  accident:  and  it  was  the  duty  of 
the  company,  in  making  the  repairs,  to  take 
every  reasonable  precaution  to  prevent  acci- 
dents. 

See  Corby  v.  Hill,  4  C.  B.  N.  S.  566;  Will- 
iam ti  V.  (jroucott,  4  Best  &  S.  155. 

Had  the  company  inclosed  the  space,  as  it 
was  bound  by  laws  and  the  terms  of  the  grrant, 
with  a  proper  fence,  the  accident  oould  not 
have  happened. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Louisiana. 

Hanning  brought  his  action  against  the  Rail- 
road Company,  claiming  to  recover  damages 
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for  injuries  sustained  in  falling  from  a  wharf 
on  the  Mississippi  river,  in  the  city  of  New  Or- 
leans. The  wharf  was  occupied  by  the  defend- 
ant and,  it  is  alleged,  was  so  negligently  and 
improperly  protected,  that  he  fell  through  the 
same  and  was  severely  injured.  He  reoovered 
$10,000  damages  and  the  company  has  brought 
the  case  here  by  writ  of  error. 

The  first  objection  presented  bj  the  defend- 
ant is,  that  the  wharf  in  question  was  not  a 
public  wharf;  that  the  plaintiff  came  upon  the 
same  without  business,  invitation  or  induce- 
ment; that  he  was  a  trespasser,  and  if  he  suf- 
fered injury  it  was  in  consequence  of  his  own 
wrong. 

We  are  not  furnished  with  the  evidence  nec- 
essary for  the  decision  of  this  question.  The 
record  docs  not  state  whether  this  was  the 
wharf  of  an  active  steamboat  company,  where 
all  travelers  were  permitted  and  substantially 
invited  to  come  and  go;  whetiier  the  plaintiff 
was  there  upon  the  special  invitation  of  some 
one  connected  with  the  wharf ;  whetho'  by  pub- 
lic use  and  general  permission  he  might  deaa 
himself  invited  to  be  there,  or  whether  he  was 
an  idler  without  pretense  of  right  or  business. 
The  judge  submitted  the  question  to  the  jury, 
whether  the  wharf,  at  the  time  of  the  accident, 
was,  and  for  many  years  had  been,  a  publie 
place,  upon  which  all  people  were  permitted  by 
law  to  come  and  go,  and  did  come  and  go  at 
pleasure.  The  jury  found  the  affirmative  of 
this  proposition.  The  only  evidence  set  forth 
on  this  point  contained  in  the  record  is  the  leg- 
islative resolution  of  March  6,  1869,  certaui 
conveyances  of  property  adjoining  the  wharf, 
as  described  in  maps  annexed,  and  the  contract 
of  the  company  with  Carvin.  The  resolution 
authorizes  the  defendants  to  inclose  and  occupy 
for  its  use,  certain  portions  of  the  levee,  hatture 
and  wharf,  in  the  city  of  New  Orleans,  and  pro- 
vides that  no  vessel  shall  occupy  *said  [*656 
wharf  except  by  the  permission  of  the  company. 
The  contract  with  Carvin  is  important  upon 
another  branch  of  the  case,  but  has  no  signifi- 
cance upon  the  Question  of  the  manner  of  occu- 
pying the  wharf,  or  to  show  how  or  why  the 
plaintiff  was  on  the  wharf,  at  the  time  he  re- 
ceived the  injury.  So  far  as  it  states  general 
rules  and  propositions,  the  charge  of  the  judge 
seems  to  be  correct  Whether  it  was  sound,  as 
applied  to  the  case  presented  by  the  evidence, 
we  have  not  the  means  of  ascertaining.  No 
error  appears,  and  we  cannot  assume  that  it  is 
erroneous. 

The  second  objection  urged  by  the  defendant 
below  arises  upon  the  contract  with  Carvin, 
already  mentioned.  It  is  insisted  that  the 
wharf  at  the  time  of  the  accident  was  in  the 
possession  of  Carvin;  that  the  negligence,  if 
any,  was  not  his,  nor  that  of  the  company ;  and 
that  the  company  is  not  responsible  for  any 
negligence  by  him  or  those  employed  by  him. 

Tins  contract  is  as  follows,  viz.: 

New  Orleans,   Mobile  and   Chatta-I 
nooga  Railroad  Engineer's  Office,  I 
New  Orleans,  Nov'r  28th,  1870.  j 

Memorandum  of  agreement  made  this  day  by 
and  between  Michael  Carvin,  of  the  first  part, 
and  G.  W.  R.  Bayley,  division  engineer  of  the 
N.  O.  M.  &  C.  R.  Company  of  the  second  part, 
whereby  it  is  agreed  as  follows,  to  wit: 

Michael    Carvin   agrees   to    furnish    timber. 
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planking  and  iron  work  and  all  labor  necessary 
lor  the  rebuilding  of  the  N.  O.  M.  &  C.  R.  Com- 
pany's wharf  in  front  of  their  depot  grounds 
next  below  the  line  of  Calliope  street,  about 
350  feot  in  length,  more  or  less,  .and  the  exten- 
sion of  same  out  to  a  line  with  the*  steamship 
wharf  next  below,  with  such  mooring  poets 
cluster-piles  for  fenders  every  twenty  feet, 
rows  of  piles  on  boundary  lines,  above  and  be- 
low, slips  or  inclines,  as  the  company  through 
their  engineer  may  require,  for  the  sum  of  $40 
per  square  of  one  hundred  square  feet,  it  being 
understood  that  only  the  best  quality  of  twelve 
inch  square  yellow  pine  timber  shall  be  used 
for  piles,  caps,  stringers,  fenders,  and  blocking; 
and  the  best  of  three  inch  yellow  pine  planks 
for  covering  or  flooring — such  of  the  ola  piles 
as  are  sound  and  go^  to  be  sawed  off  and 
blocks  placed  thereon ;  but  new  caps,  stringers, 
and  planking  to  be  used  throughout.  The  old 
wharf  to  be  made  as  good  as  new,  and  the  new 
wharf  in  the  best,  workmanlike  manner;  two 
hundred  feet  of  wharf  from  the  lower  line  to  be 
completed  in  two  weeks,  and  the  whole  within 
one  month  from  this  date. 

It  is  also  understood  and  agreed  that  the 
Mdd  G.  W.  R.  Bayley  div.  engineer  of  the  N.  O. 
M.  &  C.  R.  Company,  shall  supervise  and  direct 
the  work  hereby  agreed  to  be  done,  and  that 
the  said  work  shall  be  done  to  his  satisfaction. 

Payments  to  be  made  in  currency  on  the  10th 
of  January,  1871,  the  company's  regular  pay 
day,  at  tlie  rate  of  $40  per  square  for  completed 
wharf,  as  above  specified,  on  the  approval  of 
the  estimate  or  bill  for  same  by  saia  G.  W.  R. 
Bayley,  div'n  engineer. 

(Signed.)  M.  Carvin, 

G.  W.  R.  Bayley. 
Witness  Geo.  W.  Andrews. 

By  this  instrument  Carvin  agrees :  1,  to  fur- 
nish the  materials  and  the  labor  necessary  for 
the  rebuilding  of  the  wharf  in  question;  2,  to 
build  it  with  such  mooring  posts,  cluster-piles, 
for  fenders,  every  twenty  feet,  rows  of  piles  on 
boundary  lines  above  and  below,  slips  or  in- 
clines as  the  company,  through  their  engineer, 
may  require,  making  the  old  wharf  as  good  as 
new,  and  the  new  in  the  most  workmanlike 
manner;  3,  to  complete  the  whole  within  a 
month ;  4,  to  submit  to  the  supervision  and  di- 
rection of  the  engineer  of  the  company ;  5,  to  do 
the  work  to  his  satisfaction.  The  company  do 
not  yield  to  Carvin  the  possession  or  control  of 
the  wharf.  They  may  direct  the  number  of 
mooring  posts,  cluster-piles  for  fenders,  rows  of 
piles,  slips,  and  inclines,  payinff  according  to 
the  number  of  square  feet  covered.  They  are  at 
liberty  to  direct  how  much  material  shall  be 
used,  and  how  it  shall  be  laid  to  make  the  old 
wharf  as  good  as  new,  and  to  make  the  new  of 
the  best  workmanship.  They  are  to  supervise 
the  work  to  be  done.  They  are  to  direct  how  it 
»hat]  be  done.  This  includes  the  power  of  con- 
trolling and  managing  the  entire  performance 
657*1  of  the  'work,  within  the  general  limits 
mentioned.  It  includes  the  possession  of  the 
wharf,  the  direction,  management,  and  control 
of  all  the  details  of  the  work.  It  makes  Carvin 
their  agent  and  servant,  receiving  a  larger  or 
smaller  compensation,  as  they  may  expand  or 
contract  his  work. 

The  rule  extracted  from  the  cases  is  this :  the 

frincipal  is  liable  for  the  acts  and  negligence  of 
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the  agent  in  the  course  of  his  employment,  al- 
though he  did  not  authorize  or  did  not  know  of 
the  acts  complained  of.  Story,  Ag.  {  452;  2 
Add.  Torts,  343,  2d  ed.  So  long  as  he  stands  in 
the  relation  of  principal  or  master  to  the 
wrongdoer,  the  owner  is  responsible  for  his 
acts.  When  he  ceases  to  be  such  and  the  actor 
is  himself  the  principal  and  master,  not  a  serv- 
ant or  agent,  he  alone  is  responsible.  Difficult 
questions  arise  in  the  application  of  this  rule. 
Nice  shades  of  distinction  exist,  and  many  of 
the  cases  are  hard  to  be  reconciled.  Here  the 
general  management  and  control  of  the  work 
was  reserved  to  the  company.  Its  extent  in 
many  particulars  was  not  prescribed.  How  and 
in  what  manner  the  wharf  was  to  be  built  was 
not  pointed  out.  That  rebuilt  was  to  be  as  good 
as  new.  Tlie  new  was  to  be  of  the  best  work- 
manship. Tliis  is  quite  indefinite  and  author- 
izes not  only,  but  requires,  a  great  amount  of 
care  and  direction  on  the  part  of  the  company. 
The  submission  of  the  whole  work  to  the  direc- 
tion of  the  company's  engineer  is  evidence,  al- 
though not  conclusive,  that  the  company  retain 
the  management  and  control.  The  reservation 
of  authority  is  both  comprehensive  and  minute. 
The  company  have  the  general  control,  and  it 
may  prescribe  where  each  pile  shall  go,  where 
each  plank  shall  be  laid,  where  each  stringer 
shall  be  put  down,  where  each  nail  shall  be 
driven.  All  the  details  are  to  be  completed  un- 
der their  orders  and  according  to  their  direc- 
tion. The  contractor  undertakes  in  general  terms 
to  do  the  work  well.  The  company  reserve  the 
power  not  only  to  direct  what  shall  be  done  but 
how  it  shall  be  done.  This  is  an  important  test 
of  liability.     Kelly  v.  Mayor ^  11  N.  Y.  432. 

Camp  V.  Wardens,  7  La.  Ann.  322,  was  a  case 
arising  in  Louisiana,  *and  very  much  [*658 
like  the  present  in  its  facts.  The  owners  were 
there  held  liable.  All  the  authorities  are  dted 
and  commented  upon  by  the  court,  both  of  the 
common  and  the  civil  law.  The  civil  law,  it 
was  said,  held  the  same  rules  on  this  subject  as 
the  common  law.  Pothier,  Oblig.  S§  121,  463; 
Droit  CevU,  de  TouiUier,  Book  2,  tit  8,  §  284, 
vol.  2. 

In  Painter  v.  Pittsburgh,  46  Pa.  213,  Strong, 
•J.,  holds  the  defendant  not  to  be  liable,  and 
says:  'The  defendants  have  no  control  over 
the  men  employed  by  tb'^  contractors  or  over 
the  contractors  themselves.  They  could  not 
dismiss  them  or  direct  the  work."  The  cases 
are  reviewed  and  the  rule  laid  down  as  it  is 
herein  above  stated. 

Knight  v.  Fox,  1  Eng.  L.  &  E.  477,  and  Steele 
V.  8,  E,  Ry,  Co,  32  Id.  366,  are  cited  b^  the  de- 
fendants. The  first  contains  nothing  m  hostil- 
ity to  the  suggestion  made.  In  Steele  v.  S,  E. 
Ry,  Co,  it  was  held  that  the  company  was  not 
liable  for  any  injuiy  done  by  the  contractor, 
and  the  contract  contained  an  authority  to  the 
company  to  superintend  and  direct  the  work. 
The  case  shows  that  the  act  which  caused  the 
injury  was  committed  in  violation  of  their  or- 
ders. They  expressly  forbade  the  digging  of  a 
certain  channel.  It  was  dug  in  violation  of 
this  direction,  and  for  the  damage  resulting 
therefrom,  the  court  held  them  not  to  be  liable. 
This  order  to  the  contrary  does  not  necessarily 
exempt  the  principal,  but  it  is  a  circumstance 
»  of  weight.  Pack  v.  Vew  York  City,  8  N.Y.  222; 
see  also  Storrs  v.  Utioa.  17  N.  Y.^  104;  Biggins 
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V.  TurnfHke  Co,  46  K.  Y.  23 ;  BohhiM  v.  OW- 
oago,  4  Wall.  679,  18  L.  ed.  432. 

It  is  said  that,  by  the  act  of  the  general  as- 
sembly, passed  January  21,  1870  (No.  31,  p. 
75  of  the  Session  Aets),  the  liability  of  this 
corporation  is  defined  in  a  number  of  oases. 
The  2d  section  of  the  act  declares  *'that  the 
said  corporation,  its  officers  or  employees,  shall 
not,  in  any  case,  be  liable  for  any  debts  con- 
tracted or  liabilities  incurred  by  any  person  or 
persons  who  shall  have  contracted,  or  who 
shall  contract'  with  it,  to  construct  any  portion 
659*]  *of  its  road,  buildings,  or  appurte- 
nances, or  its  rolling  stock,  or  to  fumisn  any 
materials  or  labor  to  be  used  for  such  construc- 
tion, or  for  its  maintenance  or  operation.  Nor 
shall  said  company,  its  officers  or  employees, 
be  liable  for  any  injury  to  person  or  property, 
or  loss  of  life,  which  shall  be  caused  by  any  act 
or  omission  of  any  person  or  persons  so  con- 
tracting with  it,  or  any  of  his  or  their  employ- 
ees or  agents.'* 

This  was  doubtless  intended  as  a  declaration 
of  the  rights  of  the  company  convenient  to  be 
embodied  in  its  charter,  and  is  in  affirmance  of 
the  existing  law.  It  contaihs  two  general  prin- 
ciples: (1)  That  the  corporation  shall  not  be 
liable  for  the  debts  to  third  parties,  of  those  con- 
tracting to  construct  its  road  or  to  furnish  ma- 
terials therefor.  It  would  not  be  upon  general 
principles  of  law.  The  statement,  in  fact,  con- 
fers no  exemption.  (2)  That  it  shall  not  be  liable 
for  injury  to  person  or  property,  caused  by  the 
acts  of  such  contractors  or  their  servants.  In 
each  of  these  instances  the  exemption  is  in  the 
case  of  contractors,  who  are  themselves  the 
principals,  not  when  they  are  the  agents  or 
servants  of  the  company.  In  each  case  there 
could  be  no  liability  at  common  law  had  the 
statute  not  been  passed.  We  think  that,  upon 
general  principles  of  law,  the  company  in  this 
ciise  are  responsible  for  the  negligence  of  Gar- 
vin, and  that  this  statute  does  not  alter  its 
position. 

It  would  seem  that,  prior  to  the  passage  of 
the  aet  authorizing  the  defendants  to  occupy 
and  possess  the  wharf,  it  had  been  open  to  the 
public,  free  to  the  passage  of  all,  at  their  pleas- 
ure to  come  and  go.  The  judge  charged,  in  sub- 
stance, that  this  right  of  passage  to  the  public 
continued  until  some  notice  should  be  given  to 
those  accustomed  to  use  it  that  their  rights 
had  ended.  This  principle  is  one  of  quite  gen- 
eral application.  A  railroad  or  steamboat  com- 
pany, oy  the  departure  and  arrival  of  their  con- 
veyances, give  an  invitation  to  all  who  desire 
to  approach  their  boats  or  cars  to  pass  over 
their  wharf  or  platform.  One  accustomed  so  to 
pass  cannot  be  deemed  a  trespasser  in  repeating 
his  aet  after  a  new  station  or  landing  has  been 
adopted  and  the  cars  or  boats  have  ceased  to 
660*]  use  the  old  one.  To  exclude  the  *pass- 
er's  right  so  as  to  make  him  in  fault,  and  to 
prevent  his  recovery  for  an  injury  sustained  by 
leaving  the  place  in  a  bad  condition,  notice 
must  have  been  given  of  its  changed  character, 
and  that  the  rights  of  passers  are  terminated. 
This  principle  is  so  familiar,  and  exists  in  so 
many  forms,  that  it  is  unnecessary  to  elaborate 
it.  2  Add.  Torts,  141;  Corby  v.  Bill,  4  C.  B. 
(N.  S.)  666. 

Vpon  the  whole  record  ue  arc  all  of  the  opin- 
ion that  the  judgment  should  he  affirmed. 


LOUIS  HANAUER,  Plff., 

V. 

ALDEN  M.  WOODRUFF. 
(Bee  8.  C.  15  Wall.  4S9-449.) 

Bonds  of  inaurreotionary  state,  not  goad  eon- 
sideratian  for  a  note, 

fl.  Bonds  Issued  by  authority  of  the  convention 
of  Arkansas,  which  attempted  to  carry  that  state 
out  of  the  Union,  for  the  purpose  of  supporting  the 
war  levied  by  the  insurrectionary  bodies  then  con- 
trolling that  state  against  the  Federal  government, 
do  not  constitute  a  valid  consideration  for  a  prom- 
issory note,  although  bonds  of  that  character  were 
used  as  a  circulating  medium  In  Arkansas  and 
about  Memphis,  in  the  common  and  ordinary  busi- 
ness transactions  of  the  people. 

2.  The  case  of  Thorington  v.  Smith,  8  Wall. 
19  L.  ed.  861,  approved  but  distinguished  from  the 
present  case. 

[No.  178.] 

Submitted  Mar.  19, 187S.  Decided  Apr.  7, 187S. 

ON  a  certificate  of  division  of  opinion  between 
the  judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Arkansas. 

The  case  is  fully  stated  by  the  court. 

Mr.  A.  H.  Oaruind,  for  plaintiff: 

Tho  immorality  or  illegality  complained  of 
or  pleaded  must  exist  in  the  particular  con- 
tract sought  to  be  imposed.  When  this  is  estab- 
lish^, then,  as  the  common  law  has  it,  the  con- 
tract is  void;  but,  as  the  civil  law  more  thor- 
oughly expresses  it,  the  contract  is  not  clothed 
with  righto  of  action. 

2  Austin,  Jurist,  1016,  1016. 

That  this  is  the  true  criterion  in  judging  of  a 
consideration  is  supported  by  a  weight  of  au- 
thority that  18  overwhelming. 

Barker  r.  Parker,  23  Ark.  390;  PhUlipa  t. 
Hooker,  Law  Reg.  Phila.  Nov.  1867,  40;  S.  0. 
Phil.  Bo.  (N.  C.)  193. 

This  last  case  decides  almost  the  identical 
question  here,  and  the  reasoning  of  the  supreme 
court  of  North  Carolina  in  that  case  is  unan- 
swerable. 

See  2  Sedg.  Const.  84,  and  notes  to  91 ;  Ins. 
Co.  y.  Cadwell,  3  Wend.  301 ;  Teates  v.  WUl- 
tarns,  6  Ark.  684 ;  Holder  v.  Meggison,  2  Stew. 
(Ala.)  175;  Greentcood  v.  Curtis,  6  Mass.  358; 
Witherhy  v.  Mann,  11  Johns.  618;  Smith  v. 
Harris.  3  Sneed,  Tenn.  554;  and  see,  particu- 
larly, Oneida  Bk.  v.  Ontario  Bk.  21  N.  Y.  496 ; 
fiffcerfv  ▼.  ArdenhHght,  2  Am.  Rep.  690;  S.  C. 
1  Heisk.  (Tenn.)  128;  4  Rob.  Pr.  ch.  87-89, 
and  547  et  seq.;  The  St.  J  ago  de  Cuba,  9 
Wheat.  409;  Armstrong  v.  Toler,  11  Wheat. 
258 ;  Kennet  v.  Chambers,  14  How.  38. 

Decisions  without  number  in  England  and 
this  country  support  this  view  of  the  matter. 

Smith  r.  Bromley,  2  Doug.  697,  and  notes; 
Hodgson  v.  Temple,  6  Taunt.  181 ;  Simpson  v. 
Hloss.  7  Taunt.  246,  n.  a;  Bulmer's  Case,  13 
Ves.  313;  Brisbane  v.  Lestarjett,  1  Bay  (S.  C.) 
113;  Merrill  v.  Melchiar,  30  Miss.  516;  1  Bay 
343;  27  Miss.  13;  1  Pars.  Cont.  365,  580;  2 
Pars.  Cont.  262  et  seq.;  Sedg.  Const.  396,  400; 
Brown  v.  Tarkington,  3  Wall.  377,  18  L.  ed. 
255 ;  Bcnj.  Sales,  78.  417 ;  McBlair  v.  Oibbes, 
17  How.  235,  15  L.  ed.  134;  Miller  v.  Gould,  38 
Ga.  466;  Blalock  v.  Phillips,  38  Ga.  216;  Mar- 
tin v.  Hortin.  1  Bush  (Kv.)  629— this  last  case 
14  very  expressive;  Taylor  y.  Turley,  33  Md. 
600. 


fUead  notea  by  Mr.  Justice  Fxcld. 


88  IT.  8. 
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Hanaueb  t.  Woodbuit. 
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TVi  principle  b  not  peculiar  to  this  country 
ad  E^kid  at  all. 

1  Ikwt,  p.  513,  par.  1266,  1267 ;  1  Poth. 
1^128,127;  2  Poth.  Obi.  1,  16. 

f  nirsf  got  the  bonds  and  used  them  legiti- 
mtf,  and  tbey  were  worth  to  him  not  much 
m  iu  their  face.  He  did  not  give  them  to 
ar  vBi,  Bor  use  them  for  the  war,  nor  did  he 
rad  to  do  to.  To  him  they  were  as  money. 
if  ikaU  not  be  heard  to  say  they  were  not 

t!Kf. 

hdvd  r.  Bankes,  13  East,  30;  Mason  v. 
T«fe,  IT  Mass.  563. 

flkpj  ikm^  they  may  have  been  in  the  is- 
ca^  7fi  a  party  using  them  to  his  benefit 
aaotpr^  by  the  loss  of  another  in  this  way, 
» MR  espedally  will  he  be  permitted  to  do 
c  a  tOeging  his  own  shortconung  towards  the 


!P«1l  271,  334;  Walton  v.  SheUey,  1  T.  R. 
»;;«fi«iie  T.  Jioshhroolce,  7  T.  R.  601 ;  Ly- 
•a  T.  rovsaend,  11  Am.  Law  R^.   (N.  S.) 

3i«ed  this  money  for  his  own  support.  It 
ia  ^  great  value  to  him.  The  law  will  not 
uv  ha  BOW  to  repudiate  it.  But  the  ques- 
fl  In  lov  been  repeatedly  settled  as  to  the 
»f  etDed  Confederate  money  in  the  states. 

Nrt«  T.  HortoH,  1  Bush,  029 ;  Phillips  v. 

*  «r,  Pbn.  £q.  ( N.  G. )  193 ;  the  two  cases  in 
>k46,  2  Am.  Law  Rev.  501,  568,  570,  571 ; 
'<n^.Mar.  1869,  p.  166;  Robinson  Life  Ins. 

*  Btt  more  in  point  still  are  Evans  v.  Rich- 
«Wiad  Jfft.  KeppeVa  Case,  both  decided  by 

*  CVicf  Jostiee  in  the  Virginia  circuit. 

hi  ^  finding  by  the  court  the  facts  that 
^  taads  were  used  as  a  circulating  medium^ 
^  tike  people  within  the  confederate  lines 
:  arf  iboot  Memphis,  and  had  with  them 
*Jd  nloe,  brings  the  case  as  directly  as  can 
viaUs  fharington  ▼.  Smith,  8  Wall.  I,  19  L. 
*3n.  Indeed,  without  Thorington  v.  Smith, 
^  Ail  general  principle,  this  court  has 
^^neoguzed  as  law  all  that  is  claimed  for 
^^^Bf  ind  plaoes  that  recognition  upon  the 
^  aKi  already  cited,  in  this  argument. 

'^mts  f .  Riehmond,  12  Wall.  349,  20  L.  ed. 
C 

^  ^HBsel  appeared  for  defendant. 

^  ^otiee  Field  delivered  the  opinion  of 

*  flirt: 

^  ■  an  action  under  a  promissory  note  ex- 
"^^  If  the  defendant  at  Memphis,  Tennessee, 
« *^  22d  of  December,  1861,  for  $3,099, 
^  tvdre  'months  after  date,  if  not  be- 
>  via  interest  after  maturity,  at  the  rate 
'  ^  per  eent  per  annum.  It  was  tried  in 
^  6itnet  <rf  Atki*"««^  bv  the  circuit  court, 
"te  tim  intervention  of  a  jury,  by  stipula- 

*  i<  tke  parties.  And  the  court  foimd  specif- 
^t  tiat  the  only  consideration  of  the  note 
^vtaii  bonds  issued  by  authority  of  the 
which  attempted  to  carry  the  state 
out  of  Uie  Federal  Union  by  an  or- 
of  seeessioQ ;  that  these  bonds  were  is- 
*^hrt]ie  purpose  of  supporting  the  war  lev- 
^  If  tW  iunrrectionary  bodies  then  control- 
"^  tilt  state  against  the  Federal  govern- 
*'*.  ad  were  styled  "war  bonds"  on  their 
*-  ad  that  the  purpose  of  their  issue  was 
'"'•  hawB  to  both  plaintiff  and  defendant. 


transaction  between  the  parties,  that  is,  at  the 
time  the  note  was  given,  these  war  bonds  had, 
atMemphisandin  Arkansas,  a  value  of  twenty- 
five  per  cent  below  their  par  value ;  that  those 
received  by  the  defendant  were  not  used  or  in- 
tended to  be  used  by  him  in  direct  support  of 
the  war,  but  were  received  bv  him  to  be  used  in 
the  ordinary  course  of  his  business;  and  that 
bonds  of  this  character  were  at  that  time  used 
as  a  circulating  medium  in  Arkansas  and  about 
Memphis,  in  t£e  common  and  ordinary  trans- 
actions of  the  people. 

Upon  the  facts  thus  found,  the  followins 
questions  of  law  arose  according  to  the  record 
upon  which  the  judges  of  the  circuit  court  were 
divided  in  opinion: 

1.  Was  the  consideration  of  the  note  void  on 
the  ground  of  public  policy,  so  that  no  action 
could  be  sustained  upon  it  in  the  Federal 
courts? 

2.  Was  the  consideration  of  the  note  illegal, 
under  the  principles  of  public  law,  the  Consti- 
tution of  tne  United  States,  the  laws  of  Con- 
gress, and  the  Proclamation  of  the  President 
relating  to  the  r^>ellion,  which  existed  and  was 
pending  when  the  note  was  made? 

3.  If  the  bonds  were  a  sufficient  considera- 
tion to  sustain  the  action,  what  was  the  meas- 
ure of  damages? 

The  case  comes  before  us  on  a  certificate  of 
this  Oivision  of  opinion. 

The  first  question  presented  is  embraced 
within  the  second,  for  if  the  consideration  of 
the  note  was  illegal  under  the  Constitution  of 
the  United  Stat^  and  the  laws  of  Confess, 
there  can  be  no  inquiry  whether  it  was  void  for 
reasons  of  public  policy.  There  can  be  no  pub- 
lic policy  in  this  country  which  contravenes 
the  law  of  the  land.  And  that  the  considera- 
tion was  illegal  and  void  under  the  Constitu- 
tion and  laws  of  the  United  States  does  not 
admit  of  a  doubt.  If  the  Constitution  be,  as  it 
declares  on  its  face  it  is,  the  supreme  law  of 
the  laud,  a  contract  or  undertaking  of  any  kind 
to  destroy  or  impair  its  supremacy,  or  to  aid  or 
encourage  any  attempt  to  that  end,  must  nec- 
essarily be  unlawful,  and  can  never  be  treated 
in  a  court  sitting  imder  that  Constitution  and 
exercising  authority  by  virtue  of  its  provisions, 
as  a  meritorious  consideration  for  the  promise 
of  anyone.  The  obligation  of  a  traitorous  com- 
bination, issued  expressly  to  make  war  against 
and  overthrow  the  government  of  the  United 
States  can  never  give  validity  to  any  transac- 
tion which  must  seek  the  courts  of  that  govern- 
ment for  enforcement. 

The  issuing  of  the  bonds  in  question  was  an 
act  of  open  hostility  to  the  United  States;  it 
was  an  act  by  which  the  convention  declared 
its  adherence  to  their  enemies,  and  it  gave  aid 
and  comfort  to  them.  The  purpose  of  their  is- 
sue 'being  inscribed  upon  their  face,  no-  [♦443 
tice  of  their  character  was  imparted  to  every- 
one. Wherever  they  were  carried,  they  showed 
the  taint  of  their  origin,  and  no  one  could  take 
them,  or  give  currency  to  them,  or  part  with 
value  for  them,  without  knowingly  adding  to 
the  strength  of  the  insurgents,  and  thus  in 
some  degree  furthering  their  cause. 

An  ingenious  argument  is  presented  on  the 
part  of  the  able  and  learned    counsel    of   the 


plaintiff,  by  which  it  is  attempted  to  sustain 
farther  ipuibj  that  the  time  of  the    the  validity  of  the  note  in  suit  on  the  ground 
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that  it  ia  a  eontraei  collateral  to  that  upon 
which  the  bonds  were  issued,  and  therefore  not 
tainted  by  it;  and  on  the  further  eround  that 
it  ia  a  contract  based  upon  a  valid  considera- 
tion within  the  authority  of  the  decision  in  the 
ease  of  Thoringion  v.  Smith,  8  Wall.  1,  19  L. 
ed.  361. 

Neither  ground  can  be  maintained.  The  con- 
tract expressed  by  the  note  is  indeed  collateral 
to  that  upon  which  the  bonds  were  issued ;  that 
is  to  say,  it  is  not  the  same,  but  a  different 
contract.  Yet  it  is  connected  with  that  contract 
b^  the  fact  that  the  bonds  c<Mistitute  its  con- 
eideration;  it  therefore  gives  value  and  cur- 
rency to  those  bonds,  and  to  that  extent  ad- 
vances the  purposes  for  which  the  bonds  were 
issued.  It  thus  draws  to  itself  the  illegality 
of  the  original  transaction. 

When  a  contract  is  thus  connected  by  its  con- 
sideration with  an  illegal  transaction  a  court  of 
i'ustice  will  not  aid  its  enforcement.  It  is  some- 
imes  said  that  the  test  whether  a  demand  con- 
nected with  an  illegal  transaction  is  capable  of 
being  enforced  at  law  is,  whether  the  plaintiff 
requires  any  aid  from  the  illegal  transaction  to 
establish  his  case.  This  test  was  given  in  Simp- 
aon  V.  Bro98,  7  Taunt.  246,  by  the  court  of  com- 
mon pleas,  in  England.  But  it  is  too  narrow 
in  its  terms  and  excludes  many  eases  where  the 
plaintiff  might  establish  his  case  independently 
of  the  illegal  transaction,  and  yet  would  find 
his  demand  tainted  by  that  transaction.  He 
might,  in  some  instances,  establish  his  case  by 
showing  a  simple  loan  of  money,  or  a  simple 
*444]  sale  of  goods,  yet  the  court  would  'hold 
the  contract  of  loan  or  sale  to  be  invalid  if  at 
the  time  the  money  was  loaned  or  the  goods 
were  sold  he  knew  they  were  to  be  used  for  an 
illegal  and  criminal  transaction,  and  the  con- 
tract was  made  to  further  its  execution.  Can- 
nan  V.  Bryoe,  3  Barn.  &  Aid.  179 ;  Pearce  v. 
Brooks,  1  L.  R.  Ex.  214.  Such  was  the  deci- 
sion of  this  court  in  the  recent  case  of  this 
same  plaintiff  against  Doane,  reported  in  12th 
Wallace,  342,  20  L.  ed.  439.  There  goods  were 
sold  to  the  defendant,  the  vendor  knowing  at 
the  time  that  they  were  to  be  used  in  aid  of  the 
rebellion,  and  it  was  held  that  the  sale  was, 
from  this  knowledge,  an  illegal  transaction  on 
the  part  of  the  vendor,  and  did  not  constitute 
a  valid  consideration  for  the  note  of  the  pur- 
chaser; and  it  was  further  held  that  due-bills 
given  by  the  purchaser,  when  taken  up  and  paid 
by  third  parties  with  knowledge  of  the  purpose 
for  which  they  were  issued,  were  equally  invalid 
as  a  consideration  for  his  note  in  their  hands. 

But  notwithstanding  the  narrow  terms  of  the 
test  mentioned  in  the  English  decision,  the 
present  case  falls  directly  within  them.  No  in- 
quiry can  be  made  into  the  consideration  of  the 
note  in  suit  without  disclosing  that  it  consists 
of  bonds  issued  by  one  of  the  insurgent  states 
to  support  the  war  levied  by  them  against  the 
United  States.  The  plaintiff,  therefore,  can 
not  establish  his  case,  his  demand  being  con- 
tested, without  aid  from  that  11 1<^^  and  trea- 
sonable transaction. 

The  decision  in  Thorington  v.  Smithy  8  Wall. 
X,  19  Ij.  ed.  301,  does  not  control  the  present 
ease.  There  it  appeared  that  the  plaintiff, 
Thorington,  had  sold  a  parcel  of  land  situated 
in  Montgomerv,  Alabama,  to  the  defendant  for 
$45,000.  At  that  tim&  Alabama  was   in   the 


occupation  of  the  civil  and  military  authorities 
of  the  confederate  states.  There  was  no  gold  or 
silver  coin,  nor  were  there  any  notes  of  the 
United  States  in  circulation  in  that  state.  The 
only  currency  in  ordinary  use,  in  which  the 
daily  business  of  the  people  was  carried  on, 
were  treasury  notes  of  the  confederate  states, 
which  in  form  and  general  appearance  resem- 
bled bank  bills.  In  these  notes  ^$35,000  [^445 
of  the  purchase  money  of  the  land  was  paid, 
and  a  note  was  given  for  the  balance,  payable 
by  its  terms  in  dollars.  It  was  by  that  term 
that  confederate  notes  were  designated. 

Upon  the  suppression  of  the  rebellion  these 
notes  became,  of  course,  valueless.  Thorington 
then  filed  a  bill  to  enforce  a  vendcnr's  lien  upon 
the  land  sold,  claiming  the  balance  of  the  stip- 
ulated purchase  money  in  lawful  money  of  the 
United  States.  The  defendant  set  up  as  a  de- 
fense that  the  purchase  of  the  land  was  made 
at  Montgomery,  Alabama,  where  the  parties  at 
the  time  resided;  that  the  only  currency  then 
in  vogue  tiiere  consisted  of  treasury  notes  of  the 
confederate  government;  that  the  contract 
price  for  the  land,  $45,000,  was  to  be  paid  in 
those  notes;  that  $35,000  were  thus  paid;  that 
note  in  suit  given  for  the  balance  was  to  be 
paid  in  the  same  manner,  and  that  the  actual 
value  of  the  laud  in  lawful  money  of  the  United 
States  was  only  $3,000.  The  court  below  held 
that  as  the  payment  was  to  be  made  in  confed- 
erate notes  the  contract  was  illegal,  and  dis- 
missed the  suit  and  the  case  was  brought  to 
this  court  for  review.  One  of  the  questions 
presented,  and  the  most  important  one,  was: 
whether  the  contract  thus  made  for  the  pay- 
,ment  of  confederate  notes  during  the  rdieuion 
between  parties  residing  in  the  confederate 
states  could  be  enforced  in  the  courts  of  the 
United  States. 

In  examining  this  question,  the  court  re- 
ferred to  the  establishmoit  of  the  confederate 
government  in  1861,  and  to  the  power  it  exer- 
cised over  the  territory  of  the  states  confeder- 
ated in  insurrection,  observing  that  it  was  the 
actual  government  of  all  the  territory  of  the  in- 
surgent states,  except  those  portions  protected 
from  its  control  by  the  presence  of  the  armed 
forces  of  the  Uniteid  States.  It  then  considered 
the  character  of  this  government,  and  classed 
it  in  that  description  of  de  facto  governments, 
which  were  aptly  tenned  govemmente  of  para- 
mount force.  The  distinguishing  features  of 
this  kind  of  government,  the  court  said,  were, 
*^  ( 1 )  that  its  existence  is  maintained  b^  active 
military  power  within  the  territories  and 
against  the  rightful  authority  of  *an  [*446 
established  and  lawful  government;  and  (2) 
that  while  it  exists  it  must  necessarily  be 
obeyed  in  civil  matters  by  private  citizens, 
who  by  acte  of  obedience  rendered  in  submis- 
sion to  such  force  do  not  become  responsible  as 
wrong-doers  for  those  acts,  tliough  not  war- 
ranted by  the  laws  of  the  rightful  government." 

Illustration  of  this  sort  of  government  were 
found  in  the  case  of  Castine,  in  Maine,  reduced 
to  British  possession  during  the  war  of  1812, 
and  in  the  case  of  Tampico,  in  Mexico,  occu- 
pied by  tlie  troops  of  the  United  States  during 
the  war  with  that  country  in  1846  and  1847. 

As  to  CoBtine,  that  place  was  captured  in  Sep- 
tember, 1814,  by  the  British  forces,  and  re- 
mained in  their  possession  until  the  ratlficatioD 
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of  the  Treaty  of  Pence  in  February,  1815.  ''By 
the  conquest  and  military  occupation  of  Cas- 
tine,"  this  court  said,  by  *Mr.  Justice  Story,  in 
United  States  v.  Rice,  4  Whpat.  254,  "theenemy 
acquired  that  Arm  possession  which  enabled 
bim  to  exercise  the  fullest  rights  of  sovereign- 
ty over  that  place.  The  sovereignty  of  the 
United  States  over  the  territory  was,  of  course, 
suspended  and  the  laws  of  the  United  States 
oould  no  longer  be  rightfully  enforced  there,  or 
be  obligatory  upon  the  inhabitants  who  re- 
mained and  submitted  to  the  conquerors.  By 
fche  surrender,  the  inhabitants  jM^ed  under  a 
temporary  allegiance  to  the  British  govem- 
maot,  and  were  bound  by  such  laws,  and  such 
only  as  it  chose  to  recognize  and  impose.  From 
the  nature  of  the  ease  no  other  laws  could  be 
obligatory  upon  them,  for  where  there  is  no 
protection  or  allegiance,  or  sovereignty,  there 
can  be  no  claim  to  obedience." 

As  to  Tampico,  that  place  was  taken  posses- 
sion of  in  l<iovember,  1846,  by  the  military 
forces  of  the  United  States,  and  in  December 
following  the  entire  state  of  Tamaulipas,  in 
which  Tampico  is  situated,  was  reduced  to  mil- 
itary subjection  by  our  forces,  and  both  Tam- 
pico and  the  state  remained  in  our  occupation 
until  the  treaty  of  peace  in  1848.  While  thus 
captured  and  held  in  subjection  other  nations 
447*1  *werc  bound,  as  this  court  said,  speak- 
ing through  Chief  Justice  Taney,  in  Fleming  v. 
Page,  9  How.  014,  "to  regard  the  country,  while 
our  possession  continu^,  as  the  territory  of 
the  United  States,  and  to  respect  it  as  such. 
For  by  the  laws  and  usages  of  nations,  conquest 
is  a  valid  title  while  the  victor  maintains  the 
exclusive  possession  of  the  conquered  country. 
The  citizens  of  no  other  nation,  therefore,  had 
a  right  to  enter  it  without  the  permission  of  the 
American  authorities,  nor  to  hold  intercourse 
with  IIb  inhabitants,  nor  to  trade  with  them. 
As  regarded  by  all  other  nations  it  was  a  part 
of  the  United  States,  and  belonged  to  them  as 
exclusively  as  the  territory  included  in  our 
established  boundaries." 

After  referring  to  these  cases  of  Castine  and 
Tampico  the  court  said  that  it  was  among  the 
governments,  of  which  these  are  examples,  that 
the  confederate  government  established  for  the 
insurgent  states  must  be  classed,  though  it  dif- 
fered from  them  in  the  circumstance  that  its 
authority  did  not  originate  in  lawful  acts  of 
regular  war ;  that  it  was  not,  however,  on  that 
account  less  actual  or  less  supreme;  that  to  the 
extent  of  its  actual  suprepiacy,  however  gained, 
in  all  matters  of  government  within  its  mili- 
tary lines,  the  power  of  the  insurgent  govern- 
ment could  not  be  questioned ;  that  though  that 
supremacy  did  not  justify  acts  of  hostility  to 
the  United  States,  it  made  obedience  to  its  au- 
thority in  civil  and  in  local  matters  not  only  a 
necessity,  but  a  duty;  and  that  without  such 
obedience  civil  order  was  impossible.  It  was 
by  this  government,  said  the  court,  exercising 
its  power  through  an  immense  territory,  that 
the  confederate  notes  were  issued  early  in  the 
war;  that  they  became  in  a  short  time  almost 
cxdoflively  the  currency  of  the  insurgent  states; 
that  while  the  war  lasted  they  were  used  as 
money  in  nearly  all  the  business  transactions  of 
naiiy  millions  of  people;  and  that  they  must, 
therefore  be  regardea  as  a  currency  imposed 
on  the  community  by  irresistible  force. 
15  Waix. 


From  these  considerations  the  court  held 
that  it  followed  *"A8  a  necessary  conse-  [*443 
quence  from  this  actual  supremacy  of  the  in- 
surgent government  as  a  belligerent  within  the 
territory  where  it  circulated,  and  from  the  ne- 
cessity of  civil  obedience  on  the  part  of  all  who 
remained  in  it,  that  this  currency  must  be  con- 
sidered in  courts  of  law  in  the  same  light  as  if 
it  had  been  issued  by  a  foreign  government  tem- 
porarily occupying  a  part  of  the  territory  of 
the  United  States.  Contracts  stipulating  for 
payments  in  this  currency  cannot  be  regarded 
for  that  reason  only  as  made  in  aid  of  the  for- 
eign invasion  in  the  one  case  or  of  the  domestic 
insurrection  in  the  other.  They  have  no  neces- 
sary relation  to  the  hostile  government,  wheth- 
er invading  or  insurgent.  They  are  trajisac- 
tions  in  the  ordinary  course  of  civil  society,  and 
though  they  may  indirectly  and  remotely  pro- 
mote the  ends  of  the  imlawful  government,  are 
without  blame,  except  when  proved  to  have 
been  entered  into  with  actual  intent  to  further 
invasion  or  insurrection."  And  so  the  court 
held  that  such  contracts  could  be  enforced  in 
the  courts  of  the  United  States,  after  the  res- 
toration of  peace,  to  the  extent  of  their  just 
oblmtion. 

There  is  nothine  in  the  case  at  bar  which  has 
any  analogy  to  the  case  cited.  In  the  latter 
case  the  transaction  was  in  a  currency  imposed 
by  irresistible  force  upon  the  community,  in 
which  currency  the  commonest  transactions  in 
the  daily  life  of  millions  of  people,  even  in  the 
minutest  particulars,  were  carried  on,  and  with- 
out the  use  of  which  there  would  have  been  no 
medium  of  exchange  among  them.  The  sim- 
plest purchase  in  the  market  of  daily  food^ 
would,  without  its  use,  have  been  attended  with  * 
inconveniences  which  it  is  difficult  to  estimate. 
It  would  have  been  a  cruel  and  oppressive  judg- 
ment)  if  all  the  transactions  of  the  many  mill- 
ions of  people,  composing  the  inhabitants  of 
the  insurrectionaxy  states,  for  the  several 
years  of  the  war,  had  been  held  tainted  with 
illegality,  because  of  the  use  of  this  forced  cur- 
rency, when  those  transactions  were  not  made 
with  any  reference  to  the  insurrectionary  gov- 
ernment. 

In  the  case  at  bar  the  war  bonds  issued  bv 
the  secession  ordinance  of  Arkansas,  thougn 
used  as  a  circulating  medium  *in  that  [*449 
state  and  about  Memphis,  did  not  constitute 
any  forced  currency  which  the  people  in  that 
state  and  city  were  obliged  to  use.  They  were  only 
a  circulating  medium  in  the  sense  that  any  ne- 
gotiable money  instruments,  in  the  payment  of 
which  the  commimity  has  confidence,  constitute 
a  circulating  medium.  The  difference  between 
the  two  cases  is  the  difference  between  submit- 
ting to  a  force  which  could  not  be  controlled, 
and  voluntarily  aiding  to  create  that  force. 

The  first  two  queetiona  certified  to  us  muet, 
therefore,  he  answered  in  the  affirmative.  The 
third  question  does  not  show  any  matter  upon 
which  the  judges  of  the  Circuit  Court  were  di- 
vided in  opinion,  but,  in  any  event,  it  requires 
no  answei\ 

Mr.  Justice  Miller  concurring: 

I  assented  with  much  reluctance  to  the  opin- 
ion in  the  case  of  Thorington  v.  Smith,  supra. 

But  I  did  assent  to  it  on  the  ground  that^ 
while  it  was  unsupported  by  and  in  some  de- 
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gree  at  yarianee  with  the  general  doctrine  of 
the  turpitude  of  consideration  aa  affecting  the 
validity  of  contracts,  it  was  necessary  to  be 
established  aa  a  principle  to  prevent  the  gross- 
est injustice  in  reference  to  transactions  of 
millions  of  people  for  several  years  in  duration. 

I  think  tne  present  case  comes  within  thai 
prineiple. 

But  I  am  content  that  the  case  of  Thoring- 
ion  V.  Smith  shall  be  so  limited,  modified  and 
explained,  as  to  make  it  inapplicable  to  any 
further  class  of  cases  at  all  probable  in  the  his- 
torv  of  this  country. 

The  necessity  in  which  it  was  founded  has 
passed  or  is  rapidly  passing  away,  and  I  ac- 
quiesce. 


MORITZ  DBIT8CH,  Plif.  in  Err., 

V. 

HBNRY  B.  WIGGINS,  Daniel  Hart  and  Henry 
Hart,  Partners,  as  Hart,  Wiggins  &  Go. 

(See  8.  C  16  Wall.  680-647.) 
Evidence  of  fraud — aitaohmeni, 

1.  Where  goods  are  attached  by  a  creditor,  and  a 
third  person  claims  title,  evidence  that  the  debtor 
had  owned  the  goods,  and  that  in  his  absence  his 
clerks,  without  authority  and  in  fraudulent  com- 
bination with  such  third  person,  had  made  a  sale 
of  them  to  him,  is  proper  in  an  action  brought  by 
such  third  person  to  recover  the  goods. 

2.  The  attachment  is  also  evidence  In  connection 
with  the  proof  of  the  unauthorized  and  fraudulent 
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[No.  167.] 
Suhmitied  Mar.  H,  1873.  Decided  Apr.  7, 1875. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Colorado. 

Suit  was  brought  in  the  district  court  for 
the  second  judicial  district  of  Colorado,  in  Gil- 
pin county,  by  the  plaintiff  in  error  to  recover 
the  value  of  certain  goods.  Judgment  having 
been  given  for  the  defendants  in  said  court,  and 
affirmed  upon  appeal  by  the  supreme  court  of 
Colorado  territory,  the  plaintiff  sued  out  this 
writ  of  error. 

The  assignment  of  errors  was  as  follows : 

Error.  The  supreme  court  of  the  territory 
of  Colorado  erred  in  affirming  the  judgment  of 
the  inferior  court  of  said  territory,  which 
judgment  was  erroneous  in  the  following  par- 
ticiuars: 

1.  In  refusing  a  new  trial  upon  the  evidence 
contained  in  the  record.  2.  In  admitting  tes- 
timony improperly,  as  shown  by  the  bills  of 
exception,  and  specifically  as  follows: 

In  excluding  testimony  tending  to  show  that 
the  plaintiffs  below  closed  up  their  business 
shortly  after  the  levy. 

In  excluding  evidence  as  to  what  was  said 
and  what  occurred  between  Nash,  one  of  the 
plaintiffs  below,  and  Cozzens,  one  of  the  de- 
fendants below,  at  plaintiff's  store,  when  the 
goods  were  invoiced. 

In  excluding  testimony  as  to  what  was  the 
occupation  of  Cozzens  (sheriff),  one  of  the  de- 
fendants, at  the  time  he  took  the  goods,  and 
the  reasons  he  gave  for  taking  them. 

In  overruling  the  offer  of  the  defendants  be- 
low to  prove  that  the  eoods  taken  were  a  part 
of  the  merchandise  ot  Oliver  S.  Buell,  who 
transacted  business  under  the  style  of  O.S. 
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Buell  ft  Co.,  and  that  the  witness,  Charles  & 
Sherman  was  a  clerk  of  said  O.  S.  Buell  for 
the  space  of  about  six  months  prior  to  May  4, 
1867;  that  for  two  or  three  months  prior  to 
May  2  or  6,  1867,  the  said  O.  S.  Buell  was  ab- 
sent from  the  said  territory  of  Colorado;  that 
during  the  absence  of  said  Buell,  said  Sherman 
was  the  clerk  of  said  Buell,  to  carry  on  the  reg- 
ular business  of  said  Buell,  in  Central  City, 
Cilpin  county,  Colorado  territory,  which  was 
retailing  clothing  and  merchandise;  that  the 
said  Sherman  had  no  right  or  authority  what- 
ever to  sell  or  dispose  of  the  entire  stock  of 
goods  of  "said  Buell,  but  was  only  authorized  to 
sell  in  the  regular  course  of  business;  that, 
Apr.  29,  1867,  John  Q.  Nash,  asent  for  the 
plaintiff,  well  knowing  that  said  Sherman  was 
not  authorized  to  sell  the  entire  stock  of  goods, 
fraudulently  agreed,  combined,  and  confederat- 
ed with  the  said  Sherman,  to  make  a  pretended 
purchase  of  the  entire  stock  of  goods,  for  the 
purpose  of  hindering,  delaying  and  defrauding 
the  defendants,  Moritz  Deitsch,  Isador  Deitsch, 
and  Jonas  Deitsch,  defendants  herein  and  other 
creditors;  that  the  said  Nash  well  knew  that 
the  said  Jonas  Deitsch,  Moritz  Deitsch,  and 
Isador  Deitsch,  defendants,  were  creditors  of 
said  Buell  to  a  large  amount,  and  that  such 
sale  was  designed  by  him  to  cheat,  hinder  and 
defraud  said  defendants;  that  said  stock  of 
goods  was  well  worth  the  sum  of  $10,000,  but 
was  so  sold  to  Nash,  Wiggins,  &  Co.,  for  a 
grossly  inadequate  sum;  that  whatever  money 
was  paid,  if  any,  or  other  securities  given,  iif 
any,  were  so  concealed,  smuggled  and  arranged 
as  to  protect  and  place  it  Myond  the  reach  of 
defendants  and  for  the  benefit  of  the  said  Buell, 
Nash,  Wiffgins,  k  Co.,  and  for  John  Q.  Nash 
and  said  Sherman. 

In  excluding  the  evidence  of  the  attachment 
proceedings  against  O.  S.  Buell  k  Co. 

In  instructions  of  the  court  given  to  the  jury 
and  the  instructions  refused. 

That  part  of  the  21st  rule  referred  to  by  the 
court,  which  applies  to  this  case,  is  as  follows: 

Section  4.  This  brief  shall  contain  in  the  or- 
der here  stated :  1.  A  concise  abstract  or  state- 
ment of  the  case  presenting  succinctly  the  ques- 
tions involved  and  the  manner  in  which  they 
are  raised.  2.  A  specification  of  the  errors  re- 
lied upon,  which,  in  casejs  brought  up  by  writ 
of  error,  shall  set  out  separatenr  ana  particu- 
larly each  error  asserted  and  intended  to  be 
urged;  and  in  cases  brought  up  by  appeal,  the 
assignment  shall  state,  as  specifically  as  may 
be,  in  what  the  decree  is  alleged  to  be  erroneous. 

Section  5.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specifications  shall  set 
out  the  part  referred  to,  totidem  verbis,  wheth- 
er it  be  instructions  given  or  instructions  re- 
fused. 

Section  6.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the 
specification  shall  quote  the  full  substance  of 
the  evidence  admitted  or  rejected. 

The  case  is  further  stated  by  the  court. 

Mr.  James  Hngl&es,  for  plaintiff  in  error. 

Messrs.  Chlpman  d  Hoamer,  and  Johnson  d 
Teller,  for  defendants  in  error. 

Mr.  Justice  Btrons  delivered  the  opinion  of 
the  court: 
Most  of  the  assignments  of  error  have  been 
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made  in  total  disregard  of  the  twenty-first  rule 
of  this  court  That  rule  is  necessary  to  the  dis- 
position of  the  business  which  pressed  upon  us, 
and  it  is  our  intention  hereafter  to  enforce 
strict  compliance  with  its  demands.  If  errors 
are  not  assigned  in  the  manner  required,  the 
assignments  will  be  treated  as  if  not  made  at 
aU,  and  we  feel  justified  in  passing  without  no- 
tice the  greater-  number  of  those  which  are  al- 
leged to  appear  in  this  record.  There  are,  how- 
ever, some  of  the  assignments  which,  though 
not  made  in  full  conformity  with  the  rule,  we 
think  it  is  proper  for  us  to  consider.  ^ 

The  action  was  trespass  "be  bonis' asparta- 
iis"  and  the  plaintiffs  in  the  court  below 
averred  "property"  in  the  goods  in  themselves. 
The  declaration  was  met  by  a  plea  of  the  gen- 
eral issue,  and  by  a  special  plea  alleging  that 
the  property  in  the  gCK>ds  was  in  O.  S.  Buell  k 
Co.,  and  that  the  alleged  trespass  consisted  in  a 
sheriff's  seizure  under  an  attachment  issued 
out  of  the  district  court  of  Gilpin  coimty  at 
the  suit  of  Deitsch  k  Brothers.  The  special 
plea  was  in  some  respects  informal,  but  instead 
of  demurring,  the  plaintiff's  traversed  its  aver- 
ments, and  the  parties  went  to  trial  on  the  issues 
thus  formed.  It  was  then  a  material  inquiry 
whether  the  ownership  of  the  goods  was  in  the 
plaintiffs  when  the  seizure  was  made,  or  wheth- 
er it  was  in  O.  S.  Buell  &  Co.,  and  to  that  in- 
oniry  the  evidence  offered  by  the  defendants, 
that  they  had  belonged  to  Buell  k  Co.;  that 
during  the  absence  of  the  firm  from  the  terri- 
tory, their  clerk,  without  authority,  and  in 
fraudulent  combination  with  the  plaintiffs* 
agent,  had  made  a  sale  of  them  to  the  plain- 
tiffs, was  undoubtedly  pertinent.  If  there  was 
547*]  no  authority  'to  sell,  plainly  the  plain- 
tiffs had  acquired  no  title;  and  if  the  sale  was 
a  fraud  upon  the  creditors  of  Buell  &  Co.,  the 
goods  were  liable  to  an  attachment  at  the  suit 
of  those  creditors.  It  was  an  error,  therefore, 
to  exclude  the  evidence. 

The  attachment  should  also  have  been  re- 
ceived in  connection  with  the  proof  of  the  un- 
authorized and  fraudulent  sale.  It  is  no  suf- 
fident  objection  to  it  that  it  did  not  itself  prove 
all  the  facts  necessary  to  constitute  a  complete 
defense.  It  is  said  the  special  plea  averring 
the  attachment  was  bad.  If  so,  it  should  have 
been  met  by  demurrer.  But  we  think  the  plea 
contained  all  the  averments  essential  to  a  justi- 
fication, and  had  the  facts  set  forth  in  it  been 
established,  a  recovery  by  the  plaintiffs  below 
would  have  been  impossible. 

There  are  other  errors  apparent  in  the  record, 
but  as  they  are  not  properly  assigned  we  pass 
them  without  notice. 

Judgment  reversed,  and  a  venire  de  novo  di- 
reeted. 


B.  FRANK  PARTRIDGE,  Plff.  in  Err,, 

9, 

PHCENIX     MUTUAL     LIFE     INSURANCE 

COMPANY. 

(See  8.  e.  15  Wall.  6T3-08O.) 

Usage  when  inadmissible  to  vary  writing — set- 
off in  U,  8.  Courts,  law  of, 

1.  Where  the  language  of  a  letter  Is  neither  am- 

Nora. — Evidence  of  usage.  toherT  admisaihle — 
we  note  10  L.  B.  A.  780. 
U  WiJX. 


bigiions  nor  technical,  no  usage  can  be  proved  to 
discover  its  meaning. 

2.  Defendants  In  the  circuit  courts  of  the  Unit- 
ed States  can  avail  themselves  of  the  laws  which 
prevail  in  the  state  concerning  the  right  of  set-off. 

[No.  179.] 
Submitted  Mar.  19, 1875.  Decided  Apr,  7, 187S, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  case  is  stated  by  the  court. 

Messrs,  T.  W.  B.  Crew,  8,  H,  Boyd  and  J, 
F,  Harden,  for  plaintiff  in  error: 

It  is  a  well  settled  rule,  that  intrinsic  evi- 
dence is  admissible  in  all  cases,  to  enable  the 
court  to  apply  the  terms  used  to  the  thing  or 
business  spoken  of,  in  the  sense  in  which  such 
words  were  used  and  understood  by  the  parties 
at  the  time  of  their  use.  2  Phil.  Ev.  4th  Am. 
ed.  1718,  n.  3,  p.  510. 

The  court  could  not  know  what  the  contract 
was  without  an  explanation  of  these  ambigu- 
ous terms;  and  yet  the  court  held  that  to  ex- 
plain would  vary  the  contract.  "The  law  is  not 
80  imreasonable  as  to  deny  to  the  reader  of  any 
instnmient  the  same  right  which  the  writer 
enjoys."    Wigram,  Extr.  Ev.  67,  68. 

In  Boorman  v.  Johnson,  12  Wend.  674,  Sav- 
age, Ch.  J.,  said :  "Parol  evidence  may  be  given 
to  apply  the  written  contract  to  the  subject- 
matter;  in  some  instances  to  explain  expres- 
sions used  in  a  peculiar  sense,  when  used  by 
particular  persons  and  applied  to  particular 
subjects.  It  is  perfectly  right  and  consistent 
with  fair  dealing,  to  give  effect  to  language 
used  in  a  contract,  as  it  is  understood  by  those 
who  make  use  of  it." 

Goodyear  v.  Ogden,  4  Hill,  104;  see  also  2 
Stark,  Ev.  268,  9;  Withm^ll  v.  Gartham,  6  T. 
R.  388;  Rushforth  v.  Hadfield,  6  East,  519; 
Cooper  V.  Kane,  18  Wend.  386;  The  Reeside,  2 
Sumn.  507 ;  Story,  Cont.  §  648 ;  Eaton  v.  Smith, 
20  Pick.  160;  Neilson  v.  Harford,  8  Mees.  &  W. 
806,  6  Mees.  &  W.  108;  Pierce  v.  State,  13  N. 
H.  530,  562;  Mfg,  Co,  v.  Condit,  1  Zab.  659; 
Wason  v.  Rowe,  16  Vt.  525. 

And  in  Clark  v.  Baker,  11  Met.  189,  and  in 
Snowden  v.  Warder,  3  Rawle,  181,  it  is  held 
that  a  local  usage  is  good,  although  it  contra- 
venes a  settled  maxim  of  the  law. 

This  case  is  clearly  distinguishable  from  the 
cape  of  Stagg  t.  Ins,  Co.  10  Wall.  689,  19  L.  ed. 
1038.  There  was  a  contract,  fixing  both  rate 
of  payment  and  duration  of  interest.  Stagg 
was  to  have  certain  fees,  "So  long  as  you  act  as 
agent;"  here  defendant  says:  "You  are  there 
working  up  a  business  for  yourself,  and  are 
paid  the  highest  rates  we  pay." 

Mr,  N.  P.  Chipmany  for  defendant  in  error : 

The  plaintiff  did  not  offer  nor  attempt  to 
prove  the  rate  of  commissions  paid  on  review 
of  premium  by  the  defendant  to  its  agents,  after 
they  ceased  to  act  as  such;  and  thus  left  his 
case  entirely  barren  of  any  evidence  by  which 
the  court  or  jury  could  determine  what,  if  any, 
compensation  he  should  receive  or  was  entitled 
to  recover;  conseouently  the  plaintiff,  having 
admitted  that  he  nad  received  his  commission 
on  all  premiums  that  had  been  collected  by  him 
up  to  the  time  of  his  discharge,  and  $1,772.  in 
addition,  the  court  properly  excluded  any  evi- 
dence as  to  the  commuted  value  of  the  oommis- 
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Bions  on  future  premiums  on  policies  obtained 
by  him  during  Lis  agency.  The  plaintiff,  by 
his  arrangement  with  defendant,  was  put  in 
the  position  and  given  the  rights  of  its  most 
favored  agents,  and  his  rights  could  be  ascer- 
tained by  reference  to  the  compensation  paid  by 
the  company  to  such  agents,  and  not  by  giving 
vague  and  extraordinary  meaning  to  plain  and 
intelligible  words,  and  by  any  usage  of  other 
companies  or  their  agents  at  St.  Louis.  As  to 
the  correctness  of  the  court,  above  referred  to, 
we  cite  the  opinion  of  Dillon,  J.,  in  this  case; 
1  Dill.  140;  also,  Stagg  v.  Ins.  Co.  supra;  Barn- 
ard V.  Kellogg,  10  Wall.  383,  19  L.  ed.  987 ;  The 
Reeaide,  10  Wall,  2  Suran.  567 ;  Eaton  v.  Smith, 
20  Pick.  150;  Oarriaon  v.  Ins.  Co.  19  How.  312, 
15  L.  ed.  056;  Charlton  v.  Gibson,  I  Garr.  & 
K.  541. 

The  plaintiff  in  error  complains  because  the 
judgment  was  rendered  in  favor  of  the  defend- 
ant on  its  counterclaim. 

The  act  of  Congress  of  1856,  and  that  of 
1867,  which  is  amendatory  thereof,  contem- 
plates that  after  a  suit,  removed  from  a  state 
court,  has  been  entered  in  the  United  States 
Court  it  shall  proceed  in  the  same  manner 
as  if  it  had  been  brought  there  by  original 
process,  and  the  pleadings  have  "the  same  force 
and  effect,  in  every  respect  and  for  every  pur- 
pose, as  the  original  pleadings  would  have  had 
by  the  laws  and  practice  of  such  state,  if  the 
cause  had  remained  in  the  state  court." 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  plaintiff  in  the  cir- 
cuit court,  and  his  action  was  brought  to  re- 
cover for  services  rendered  the  defendant  as 
agent  in  its  business  of  life  insurance.  The 
plaintiff,  having  been  discharged  from  the  em- 
ployment of  defendant,  asserted  a  right  to  a 
conunission  on  the  renewal  or  annual  premiums 
thereafter  paid  or  to  be  paid,  on  acco\mt  of 
policies  issued  through  his  agency. 

To  establish  this,  he  undertook  and  offered  to 
prove  by  competent  witnesses,  that  this  was 
the  usage  between  insurance  companies  gener- 
ally and  their  agents  in  St.  Louis,  where  the 
business  of  this  agency  was  conducted. 

The  (]^uestion  did  not  arise  whether  the  cus- 
tom which  the  plaintiff  offered  to  prove  could 
have  been  proved  as  the  measure  of  his  compen- 
sation, in  the  absence  of  any  express  contract, 
because  he  had  introduced  in  evidence  a  letter 
from  the  defendant  in  reference  to  this  compen- 
sation, under  which  he  said  he  had  acted  in  tak- 
ing the  policies  for  which  he  now  claimed  the 
additional  commission. 

This  letter  was  written  in  reply  to  one  ask' 
ing  information  as  to  the  precise  relation  which 
he  bore  to  the  company,  and  among  other 
things  it  stated  that  "Concerning  your  status 
in  ^ssouri  it  is  simply  this :  you  are  working 
up  a  business  for  yourself,  and  are  paid  the 
highest  commissions  which  we  pay" ;  and  it  was 
for  the  purpose  of  explaining  the  meaning  of 
this  phrase  or  of  fixing  to  it  a  meaning  which 
it  did  not  bear  on  its  face,  that  the  testimony 
was  offered  in  two  or  three  different  shapes. 

The  court  rejected  the  testimony,  on  the 
ground  that  the  language  was  clear  and  needed 
no  explanation  to  v^ich  usage  could  apply. 

There  was  no  question  as  to  the  amount  or 
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percentage  of  premium,  which  was  to  be  paidL 
imder  this  letter.  The  plaintiff  stated  that  he 
had  retained  a  certain  percentage,  which  vras 
that  allowed  by  the  company.  The  testimony- 
was  not  'offered  to  show  what  was  the  [*67& 
highest  commission  paid  by  the  company. 

It  appears  to  us,  as  it  did  to  the  circuit  court, 
that  the  testimony  offered  would  have  estab- 
lished a  new  and  distinct  term  to  the  contract. 
It  would  have  established  a  contract  very  dif- 
ferent from  the  written  one  introduced  by 
plaintiff.  The  language  of  the  letter  was 
neither  ambiguous  nor  technical.  It  required 
and  needed  no  expert,  no  usage  to  discover  its 
meaning.  To  have  admitted  the  usage  offered 
in  evidence  in  this  case  would  have  been  to 
make  a  contract  for  the  parties  differing  ma- 
terially from  the  written  one  under  which  they 
had  both  acted  for  some  time. 

The  tendency  to  establish  local  and  limited 
usages  and  customs  in  the  contracts  of  parties, 
who  had  no  reference  to  them  when  the  trans- 
actions took  place,  has  gone  quite  as  far  as 
sound  policy  can  justify.  It  places  in  the  hands 
of  corporations,  such  as  banks,  insurance  com- 
panies and  others,  by  compelling  individuals 
to  comply  with  rules  established  for  the  inter- 
ests alone  of  the  former,  a  power  of  establish- 
ing those  rules  as  usage  or  custom  with  the 
force  of  law.  When  this  is  confined  to  establish- 
ing an  implied  contract,  and  the  knowledge  of 
the  usage  is  brought  home  to  the  other  party, 
the  evil  is  not  so  great.  But  when  it  is  sought 
to  extend  the  doctrine  beyond  this,  and  incor- 
porate the  custom  into  an  express  contract 
whose  terms  are  reduced  to  writing  and  are 
expressed  in  language  neither  technical  nor  am- 
biguous, and  therefore  needing  no  such  aid  in 
its  construction,  it  amounts  to  establishing  the 
principle  that  a  custom  may  add  to  or  vary  or 
contradid  the  well  expressed  intention  of  the 
parties  made  in  writing.  No  such  extension  of 
the  doctrine  is  consistent  either  with  authority 
or  with  the  principles  which  govern  the  law  of 
contracts. 

A  question  is  raised  in  this  court,  not  raised 
in  the  circuit  court,  as  to  the  right  of  the  de- 
fendant to  recover,  by  way  of  set-off  or  cross- 
action  against  the  plaintiff,  a  sum  of  money  in 
his  hands  as  agent  of  the  plaintiff,  which  was 
admitted  to  be  due,  if  plaintiff's  claim  was  not 
established.  The  amount  was  admitted  by 
plaintiff,  and  no  objection  was  *made  [*580 
to  pleading  it  as  a  set-off.  Therefore,  none  can 
be  made  here.  But  if  the  point  were  open  to 
inquiry,  it  is  settled  by  the  case  of  West  v.  Au* 
rora  City,  6  Wall.  139;  18  L.  ed.  819,  that  de- 
fendants in  the  circuit  courts  of  the  United 
States  can  avail  themselves  of  the  laws  which 
prevail  in  the  state  concerning  the  right  of  set- 
off generally.  It  would  be  a  most  pernicious 
doctrine  to  allow  a  citizen  of  a  distant  state  to 
institute  in  these  courts  a  suit  against  a  citi- 
zen of  the  state  where  the  court  is  held  and 
escape  the  liability  which  the  laws  of  the  state 
have  attached  to  all  plaintiffs  of  allowing  just 
and  legal  set-offs  and  coimterclaims  to  be  in- 
terposed and  tried  in  the  same  suit  and  in  the 
same  form. 

The  judgment  of  the  Circuit  Court  it  of* 
firmed, 
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FREDEBICK  VV.  HAKNE WINKLE,  Appt,, 

V. 

THE  HAYOR,  BOABD  OF  ALDERMEN  AND 
BOARD  OF  COMMON  COUNCIL  OF 
GEORGETOWN,  and  George  W.  Beall,  Col- 
lector. 

(Bee  S.  C  IS  Wall.  647-549.) 

Injunction  hill  in  tarn  eases,  when  proper — 
equity  jurisdiction — void  proceedings, 

1.  An  Injunction  bill  to  restrain  the  collection  of 
a  tax,  on  the  aole  ground  of  the  illegality  of  the 
tax,  cannot  be  maintained. 

2.  There  most  be  an  allegation  of  fraud ;  or  that 
It  creates  a  cloud  upon  the  title ;  or  that  there  is 
apprehension  of  multiplicity  of  suits:  or  some 
cause  presenting  a  case  of  equity  Jurisdiction. 

8.  There  exists  no  cloud  upon  the  title  which 
jnstifles  the  Interference  of  a  court  of  equity,  where 
the  proceedings  are  void  upon  their  face. 

[No.  201.] 
Argued  Apr,  i,  1S7S.      Decided  Apr,  H,  1873. 

APPEAL  from  the  Supreme  Court  of  the  Dia- 
triet  of  Columbia. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  oourt. 

Mr,  Smn*!  Tyler  for  appellant. 

Mr,  Wau  A.  Cook,  for  appellees  : 

There  is  no  allegation  in  the  bill,  of  fraud,  of 
a  cloud  upon  his  title,  which  equity  alone  has 
power  to  remove,  of  danger  of  a'  multiplicity 
of  Bttits,  or  of  irreparable  injury  to  his  free- 
hold. 

It  is  indisputable  law,  that  a  psjtj  who 
brings  an  equitable  action  must  maintain  it 
upon  some  equitable  ground;  and  if  the  cause 
off  the  action  is  of  a  legal,  and  not  of  an  equit- 
able,  nature,  he  must  bring  a  legal  action  or 
pursue  a  legal  remedy. 

The  ease  of  Mooers  v.  Stnedley,  6  Johns.  Ch. 
28,  directly  afifirms  this  doctrine,  as  applied  to 
the  case  now  under  consideration.  The  bill 
there  was  filed  to  enjoin  the  collector  of  a  town 
from  eollecting  a  tax,  and  the  supervisor  from 

K3riiig  over  the  money,  on  the  ground  that  the 
ard  of  supervisors  had  levi^  the  same  in 
direct  violation  of  the  law.  But  Chancellor 
Kent  refused  to  interfere,  and  in  the  course  of 
his  opinion  observed:  ''I  cannot  find,  by  any 
statute,  or  precedent,  or  practice,-  that  it  be- 
longs to  the  jurisdiction  of  chancery,  as  a 
court  of  equity,  to  review  or  control  the  deter- 
mination of  the  supervisors ;  .  .  .  and  the 
review  and  correction  of  all  errors,  mistakes 
and  abuses  in  the  exercise  of  the  powers  of  sub- 
ordinate public  jurisdiction,  and  in  the  official 
acts  of  public  officers,  belong  to  the  Supreme 
Court.     .    .     . 

''It  has  always  been  a  matter  of  legal,  and 
never  a  matter  of  equitable  cognizance,  .  .  . 
and  in  the  whole  history  of  English  Court  of 
Chancery,  there  is  no  instance  of  the  assertion 
of  such  a  jurisdiction  as  is  now  contended  for." 
The  courts  have  thus  far  steadily  refused  to 
lend  their  equitable  powers  for  such  purposes. 
The  usual  and  undoubted  remedy,  by  certiorari, 

S(yrm.^^-When  an  infufictiofrio  reatrain  the  cot- 
leeflpn  ot  a  tarn  wUl  te  granted — see  note  to  Dows 
V.  Chicago,  20  Lw  ed.  U.  8.  65. 
16  Waix. 


is  always  open  to  every  party  conceiving  him- 
self aggrieved.  That  writ  brings  up  the  proceed- 
ings of  the  inferior  body  for  review,  and  judg- 
ment passes  directly  upon  their  proceedings 
and  determinations  thus  reviewed. 

Judge  Nelson  says  in  The  Mayor  of  Brooklyn 
v.  Meaeroh,  26  Wend.  139: 

"The  questions  whether  these  subordinate 
tribunals  have  acted  in  pursuance  of  the  pow- 
ers conferred  upon  them  by  law,  and  whether 
their  acts  are  void  or  invalid,  involve  an  exami- 
nation of  purely  legal  principles,  unmixed  with 
equity.  Their  acts  are  tried  by  the  stem  letter 
and  spirit  of  the  charter  or  statute  under  which 
they  proceed;  and  if  found  to  have  transcended 
it,  they  are  regarded  in  the  light  of  naked  tres- 
passers devested  of  authority,  and  as  such,  re- 
sponsible in  the  appropriate  tribunal." 

And  in  Heywood  v.  Buffalo,  14  N.  Y.  542,  it 
is  said: 

"The  doctrine  established  by  the  decisions 
is  substantially  this:  that  if  the  proceedings 
are  void  upon  their  face,  they  form  no  cloud 
upon  title,  and  no  ground  of  interference  by  a 
court  of  equity.  And  if  they  are  not  void  upon 
their  face,  but  merely  voidable  or  irregular,  a 
court  of  equity  will  not  take  cognizance  of 
them,  unless  other  facts  are  alleged,  sufficient 
to  bring  the  matter  clearly  within  some  ac- 
knowledged head  of  equity  jurisdiction.  This 
is  a  sound  and  salutary  rule,  which  should  be 
steadily  adhered  to  upon  considerations  of  pub- 
lic interest  and  convenience,  if  no  other.  It  is 
not  the  business  of  courts  to  furnish  new  rem- 
edies to  parties  aggrieved,  even  though  existing 
ones  are  found  inadequate  to  afford  perfect  pro- 
tection or  redress.  That  falls  more  properly 
within  the  province  of  the  legislature.  But  if 
they  had  the  power,  they  would  hesitate  before 
extending  their  equitable  jurisdiction  over  all 
the  acts  of  these  inferior  bodies,  and  allowing 
every  one  assessed  to  come  in  and  litigate  as  to 
the  validity  of  the  tax,  before  he  should  be  re- 
quired to  pay  it,  who  could  allege  some  error 
in  making  the  assessment. 

In  the  present  case,  if  the  proceedings  of  the 
town  coimcil  and  of  the  jury  are  void,  a  sim- 
ple action  of  trespass  will  afford  full  redress, 
both  in  respect  of  the  unauthorized  invasion  of 
appellant's  lands  by  the  officers  and  agents  of 
the  corporation,  or  in  case  of  an  attempt  to  col- 
lect the  assessment. 

If  they  are  not  void  the  court  has  no  power 
to  interfere. 

Van  Doren  v.  Mayor  of  New  York,  9  Paige, 
388;  Livingston  v.  Hollenheck,  4  Barb.  10; 
Mooers  v.  Smedley,  6  Johns.  Ch.  28;  Thatcher 
v,  Dusenhury,  9  How.  Pr.  32 ;  Bouston  v.  Brook- 
lyn, 15  Barb.  375;  Kelsey  v.  King,  32  Barb. 
413. 

This  court  has  determined  that  an  injunction 
will  not  ordinarily  lie,  to  prevent  the  collection 
of  taxes ;  and  also,  that  errors  or  irregularities 
in  taxes  and  assessments  must  be  corrected  by 
certiorari. 

Dows  V.  Chicago,  11  Wall.  108,  20  L.  ed. 
05;  Eicifig  T.  Bt.  Louis,  5  Wall.  413,  18  L.  ed. 

657. 

These  cases,  it  is  presumed,  will  be  conclu- 
sive of  the  question  of  jurisdiction. 

231 


649-65^ 


SupttEMB  OoUBt  OF  tllE  ttlflTEb  STAtfEH. 


Dec.  *£eb3A 


Mr.  Justiiie  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the  su- 
preme court  of  the  District  of  Columbia. 

The  plaintiff  filed  his  bill  against  the  corpo- 
ration of  (Georgetown  and  its  collector  of  taxes, 
enjoining  them  from  selling  certain  real  estate 
for  a  pretended  tax,  claimed  to  be  due  to  the 
Corporation.  The  bill  alleges  tliat  the  corpora- 
tion attempted  to  condemn  to  public  use  and 
open  and  improve  Stoddard  street,  in  that  city; 
648*]  that  the  plaintiff  owned  ^certain  prem- 
ises on  that  street,  describing  them;  tnat  a 
part  of  said  premises  were  condemned  to  public 
use  and  his  damages  were  assessed  at  $3,139.00 ; 
that  the  same  jury  which  thus  assessed  his 
damages  did  assess  him  for  benefit  to  the 
residue  of  his  j^roperty  arising  from  the  same 
improvements,  m  the  sum  of  $3,425.33,  and  at- 
tempted to  make  the  assessment  a  lien  and 
charge  on  the  said  residue,  by  and  for  which  the 
same  could  be  sold.  This,  it  is  alleged,  was 
without  authority  of  law  and  contrary  to  the 
act  of  Congress  imder  which  the  city  acted. 
The  bill  prays  that  the  def^idants  may  be  re- 
strained from  selling  the  property.  An  answer 
was  put  in.  The  cause  was  brought  to  a  hear- 
ing upon  an  agreed  state  of  facts,  and  the  bill 
dismissed,  with  costs.  From  such  decree  of 
dismissal  the  defendant  now  appeals  to  this 
court. 

This  action  cannot  be  sustained.  It  has  been 
the  settled  law  of  the  country  for  a  great  many 
years,  that  an  injunction  bill  to  restrain  the 
collection  of  a  tax,  on  the  sole  ground  of  the  il- 
legality of  the.  tax,  cannot  be  maintained. 
There  must  be  an  all^^tion  of  fraud;  that  it 
creates  a  cloud  upon  the  title;  that  there  is  ap- 
prehension of  multiplicity  of  suits,  or  some 
cause  presenting  a  case  of  equity  jurisdiction. 
This  was  decided  as  early  as  the  days  of  Chan- 
cellor Kent,  in  Mooera  v.  Smedley,  6  Johns.  Ch. 
28,  and  has  been  so  held  from  that  time  on- 
ward. The  remedy  was  held  to  be  at  law  by 
writ  of  certiorari  or  by  action  of  trespass. 

It  has  long  been  held,  also,  that  there  exists 
no  doud  upon  the  title  which  justifies  the  in- 
terference of  a  court  of  equity,  where  the  pro- 
ceedings are  void  upon  their  face,  that  is,  the 
same  record  which  must  be  introduced  to  es- 
tablish the  title  claimed,  will  show  that  there 
is  no  title.  Heywood  v.  Buffalo,  14  N.  Y.  534 ; 
Susquehanna  Bank  v.  Broome  Co.  25  N.  Y.  312. 
540*]  *The  whole  subject  has  been  recently 
examined  in  this  court  in  Doto9  v.  Chicago,  11 
Wall.  109,  20  L.  ed.  66.  The  head  note  of  the 
case  is  in  these  words:  '*A  suit  in  equity  will 
not  lie  to  restrain  the  collection  of  a  tax  on  the 
sole  groimd  that  the  tax  is  illegal.  There  must 
exist,  in  addition,  special  circumstances  bring- 
ing the  case  under  some  recognized  head  of 
equity  jurisdiction,  such  as  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of 
suits  or  produce  irreparable  injury,  or  where 
the  property  is  real  estate,  throw  a  cloud  upon 
the  title  of  the  complainant."  The  sole  ground 
of  the  present  bill  is  the  illegality  of  the  tax. 

We  are  all  of  the  opinion  that  the  bill  states 
no  cause  of  action,  and  that  it  was  properly 
dismissed. 

The  judgment  mu9t  he  affirmed. 


JOHN  RIGGIN,  Plff.  in  Err., 

V. 

JOHN  MAGWIRB. 

(See  8.  C.  IS  Wall.  649-662.) 

Vnoertain  claims  under  bankrupt  act — not  dis 
charged  by  discharge  in  bankruptcy, 

1.  Under  the  5th  section  of  the  bankrupt  act  o; 
1841,  a  demand  is  uncertain  and  contingent,  ai 
long  as  It  remains  wholly  uncertain  whetlier  i 
contract  or  engagement  would  ever  give  rise  to  at 
actual  dutv  or  liabilltv,  aud  there  is  no  means  oi 
removing  the  uncertainty  by  calculation. 

2.  Where  a  covenant  is  made  that  the  grantoi 
has  an  indefeasible  estate  in  fee,  and  the  grantor*! 
wife  has  never  relinquished  her  right  to  dower 
the  right  of  action  on  that  covenant,  by  reasor 
of  such  inchoate  right  of  dower,  is  not,  while  th< 
husband  is  livmg,  provable  under  the  bankrupt  act, 
nor  discharged  oy  a  discharge  in  bankruptcy. 

[No.  161.  ] 
Argued  Mar.  13,  1873.  Decided  Apr.  28,  187S 

ItJ  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error. 

The  history  and  facts  of  the  case  are  suf' 
ficiently  stated  by  the  court. 

Messrs.  Olover  A  Sl&epley  and  0.  Oibson, 
forplaintiff  in  error: 

.What  are  the  debts,  contracts,  and  engage- 
ments to  which,  as  declared  by  the  4th  section, 
a  discharge  is  a  bar?  We  maintain  that  they 
are  every  debt,  contract  and  engagement  en- 
tered into  by  the  bankrupt,  except  those  debts, 
contracts  and  engagements  of  a  fiduciary  char- 
acter, by  the  terms  of  the  act  excluded  from 
its  operation. 

It  is  difficult  to  see  why  the  word  "engage* 
ment"  was  used,  unless  it  was  intended  to  in- 
clude all  instniments,  agreements  and  liabili- 
ties  upon  which,  in  any  way,  a  cause  of  action 
might  arise.-  There  has  been  no  decision  o£ 
the  Supreme  Court  of  the  United  States  on  the 
true  construction  of  the  provisions  of  this  act, 
touching  this  matter,  except  in  the  case  of 
sureties. 

In  the  case  of  suretyship  arising  on  a  money 
demand,  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Mace  y.  Wells,  7  How. 
272,  held  that  the  discharge  was  a  complete 
bar,  without  hesitation,  and  without  any  inti- 
mation that  there  was  anything  peculiar  to  it, 
in  the  fact  that  it  arose  upon  a  moneyed  de- 
mand which  was  not  applicable  to  all  cases  of 
suretyship. 

The  very  question  now  before  the  court  was 
considered  by  the  supreme  court  of  the  state  of 
New  York,  in  the  case  of  Jemison  v.  Blowers, 
6  Barb.  686,  where  a  discharge  was  pleaded 
against  a  suit  brought  upon  the  covenant  for 
quiet  enjoyment,  and  after  a  careful  examina- 
tion of  the  act  of  1841,  the  court  came  to  the 
conclusion  that  the  discharge  was  a  bar  to  the 
action.  We  beg  leave  to  refer  the  court  to  the 
reasoning  in  this  carefully  considered  case,  as 
well  as  to  that  of  the  court  in  the  case  of  Shel- 
ton  V.  Pease,  10  Mo.  475. 

Messrs.  M.  Blair  and  F.  A.  Dick,  for  de- 
fendant in  error: 

If  defendant  was  discharsed  at  all  from  the 
plaintiff's  claim,  it  was  by  force  of  the  5th  sec-^ 
tion  of  the  act  of  1841,  providing  for  the  proof 
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against  the  bankrupt,  and  his  discharge  from 
uncertain  and  contingent  demands  against  him. 

5  SUt.  at  L.  444. 

But  the  claim  at  bar  is  not  such  a  demand. 

Keed  ▼.  Pierce,  36  Me.  460 ;  see,  particularly, 
p.  463  of  the  above  case;  Bennett  ▼.  Bartlett, 
0  Gush.  225. 

"The  liability  of  a  covenantor  will  not  be 
discharged  by  his  bankruptcy,  wjth  respect  to 
such  oovenants  as  were  not  broken  at  that 
time." 

Rawle,  Gov.  3d  ed.  p.  577. 

"Thoi»h,  if  there  is  a  breach  between  the 
date  of  filing  the  petition  and  the  discharge,  it 
is  released." 

Rawle,  Gov.  3d  cd.  p.  577,  construing  Jemi- 
Bon  y.  BUnrera,  5  Barb.  686. 

At  the  time  of  defendant's  discharge  from 
bankruptcy,  the  claim  of  Magwire,  in  this  case, 
was  not  an  uncertain  or  contingent  demand, 
but  it  was  then  a  contingency  whether  there 
ever  would  be  a  demand. 

This  distinction  between  a  contingent  de- 
mand and  a  contingency  whether  there  will 
ever  be  a  demand  has  been  applied  to  the  act 
of  1841,  and  become  thoroughly  established. 

Reed  v.  Pierce,  36  Me.  460 ;  Bush  v.  Cooper, 
26  Miss.  612;  Woodtcard  v.  Herbert,  24  Me. 
358;  Goodwin  Y.  Stark,  15  N.  H.  218;  3  Pars. 
Gont.  5th  ed.  p.  505,  n.  f;  Bennett  v.  Bari- 
lett,  supra. 

In  Frenvh  v.  Morse,  2  Gray,  111,  the  court 
cays :  Our  opinion  is,  that  in  the  bankrupt  act 
(1841)  "uncertain  or  contingent  demands" 
should  be  held  to  mean,  not  demands  whose  ex- 
ifctenoe  depends  upon  a  contingency,  but  exist- 
ing demands,  upon  which  the  cause  of  action 
depends  upon  a  contingency. 

1  Smith,  L.  G.  6th  ed.  pt.  2,  pp.  1, 135,  et  seq. 

As  an  example  of  the  distinction  before  re- 
ferred to,  it  is  held  that  though  the  liability  of 
a  surety  for  a  debt  is  necessarily  contingent  un- 
til default  is  made  by  the  principal  debtor,  yet 
his  claim  for  indemnity  will  be  defeated  by  the 
bankruptcy  of  the  principal  debtor  before  the 
debt  falls  due,  because  the  surety  has  the  right 
of  substitution,  and  may  even  prove  the  debt 
in  right  of  the  creditor. 

Mace  V.  Wells,  7  How.  272;  1  Smith,  L.  G. 
6th  ed.  1138. 

On  the  other  hand,  a  surety  on  the  penal  or 
ofiicial  bond  of  one  is  entitled  to  inaemnity, 
and  the  discharge  of  the  principal  in  bank- 
ruptcy is  no  bar  for  after  breaches,  because  the 
pecuniary  obligation  imposed  by  these  instru- 
ments depends  upon  a  contingency  which  can- 
not be  estimated. 

Woodard  r.  Herbert,  24  Me.  358 ;  Ooodwin  v. 
Stark,  16  N.  H.  218;  Dyer  v.  Cleaveland,  18 
Vt.  241 ;  Ellis  v.  Ham,  28  Me.  385 ;  Goss  v.  Gib- 
son, 8  Humph.  197 ;  Loring  v.  Kendall,  I  Gray, 
305;  Dole  v.  Warren,  32  Me.  94;  French  v. 
iforte,  2  Gray,  111-113. 

Thus  also,  the  case  of  Shelton  v.  Pease,  10 
Mo.  475,  which  was  relied  upon  by  Riggin  as 
decisive  of  this  case,  was  considered  by  our  own 
eourt  a  ease  of  contingent  demand  under  the 
act,  and  so  distinguishable  from  the  case  at  bar. 

See,  44  Mo.  512. 

As  this  unbroken  covenant   of   indefeasible 

seisin  could  not  have  been  proved  against  the 

estate  of  Riggin  in  bankruptcy,  his  defense  is 

no  discharge  to  this  claim.    It  could  not  be 

15  Wall. 


proved,  beeause  the  right  to  prove  was  correla- 
tive with  the  right  to  a  dividend,  and  there  was 
no  rule  of  damages  for  such  a  claim  within  the 
scope  of  calculation  or  conjecture. 
See,  MaguAre  v.  Riggin,  47  Mo.  532. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  was  an  action  brought  in  the  circuit 
court  of  St.  Louis  county,  Missouri  to  recover 
damages  for  a  breach  of  covenant.  *The  [*550 
defendant  pleaded  a  discharge  under  the  bank- 
rupt act  of  1841,  obtained  in  June,  1843;  but 
his  plea  was  disallowed,  both  by  the  lower 
court  and  by  the  supreme  court  of  Missouri,  on 
appeal.  He  has,  therefore,  brought  the  case 
here  by  writ  of  error.  The  case  was  this:  On 
the  2d  of  December,  1839,  Riggin,  the  plaintiff 
in  error,  who  was  defendant  below,  conveyed 
a  certain  tract  of  land  near  St.  Louis,  to  one 
Ellis,  in  fee.  The  operative  words  of  the  con- 
veyance were  "grant,  bargain,  sell,"  etc.,  which 
words  in  Missouri  create  a  covenant  that  the 
grantor  has  an  indefeasible  estate  in  fee. 

R.  S.  1855,  ch.  32,  fi  14;  44  Mo.  512. 

The  fact  was  that,  prior  to  the  execution  of 
this  deed,  the  property  had  belonged  to  one 
Martin  Thomas,  wnose  wife  had  never  relin- 
quished her  right  of  dower  in  it.  But  Thomas 
was  then  living,  and  did  not  die  until  1848, 
several  years  after  the  discharge  of  Riggin  as  a 
bankrupt.  The  property  afterwards,  by  devo- 
lution of  title,  came  into  possession  of  the 
plaintiff  below  (the  now  defendant  in  error), 
who  sold  it  in  lots  to  various  persons.  In 
1868,  these  persons  were  sued  by  Mrs.  Thomas, 
widow  of  Martin  Thomas,  for  the  value  of  her 
dower,  and  were  obliged  to  pay  it,  and  the 
plaintiff  was  obliged  to  refund  them  the 
amount.  He  therefore  brought  this  suit 
Against  Riggin  for  damages,  under  his  implied 
covenant  of  indefeasible  seisin. 

The  question  is,  whether  Rigrin  was  dis- 
charged from  this  demand  by  hisdecree  of  dis- 
charge in  bankruptcy,  in  1843;  and  whether 
he  was  or  not,  depends  on  the  question  whether 
the  claim  could  have  been  proved  in  that  pro- 
ceeding. The  5th  section  of  the  bankrupt  act 
of  1841,  5  Stat,  at  L.  445,  declared  as  follows : 
"All  creditors  whose  debts  are   not   due   and 

f)ayable  until  a  future  day,  all  annuitants, 
iolders  of  bottomry  and  respondentia  bonds, 
holders  of  policies  of  insurance,  sureties,  in- 
dorsers,  bail,  or  other  persons,  having  uncertain 
or  contingent  demands  against  such  bankrupt, 
shall  be  permitted  to  come  in  and  prove  such 
Mebts  and  claims  under  the  act,  and  [*551 
shall  have  a  right,  when  these  debts  or  claims 
become  absolute,  to  have  the  same  allowed 
them ;  and  such  annuitants  and  holders  of  debts 
payable  in  future  may  have  the  present  value 
thereof  ascertained  under  the  direction  of  such 
court,  and  allow  them  accordingly,  as  debts  in 
praisenti.*' 

It  is  claimed  that,  under  the  right  here  given 
to  prove  uncertain  and  contingent  demand, 
this  claim  could  have  been  proven.  But  the 
better  opinion  is,  that  as  long  as  it  remains 
wholly  uncertain  whether  a  contract  or  engage- 
ment would  ever  give  rise  to  an  actual  duty  or 
liability,  and  there  was  no  means  of  removing 
the  uncertainty  by  calculation,  such  contract 
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or  engagement  was  not  provable  under  the  act 
of  1841. 

1  Smith,  Lead.  Cbb,  1137,  6th  Amer.  ed. 
notes  to  Milh  v.  Awriol,  by  Hare. 

In  1843  Martin  Thomas  was  still  living,  and 
there  was  no  certainty  that  his  wife  would  ever 
552*]  survive  *him.  It  was  uncertain  wheth- 
er there  would  ever  be  any  claim  or  demand.  On 
what  principle,  then,  could  the  covenant  have 
been  liquidated  or  reduced  to  present  or  prob- 
able value?  If  an  action  at  law  had  been 
brought  on  the  covenant  at  that  time,  nominal 
damages  at  most,  if  any  damages  at  all  could 
have  been  recovered.  It  did  not  come  within  the 
eat^ory  of  annuities  and  debts  payable  in  fu- 
ture, which  are  absolute  existing  claims.  If  it 
had  come  within  that  category,  the  value  of  the 
wife's  probability  of  survivorship  after  the 
death  of  her  husband  might  have  been  calcu- 
lated on  the  principles  of  life  annuities.  Had  a 
proposition  for  9,  compromise  of  her  right  been 
maae  between  her  and  the  owner  of  the  land, 
such  a  mode  of  estimation  would  have  been 
very  proper.  But,  without  authority  from  the 
statute,  the  assignee  would  not  have  been  justi- 
fied in  receiving  such  an  estimate  and  making 
a  dividend  on  it. 

It  is  unnecessary  to  review  the  authorities 
pro  and  con  on  the  subject.  They  are  quite 
numerous,  and  are  mostly  cited  in  the  note  of 
Kr.  Hare,  above  referred  to.  The  case  is  so 
clear  that  we  have  hardly  entertained  a  doubt 
about  it. 

The  judgment  is  affirmed. 


WILLIAM  E.  ADGER,  Admr.  of  John  Adger, 
Deceased,  Plff,  in  Err., 

V, 

WILLIAM  8.  ALSTON,  Exr.  of  William  J. 

Alston,  Deceased. 

(See  8.  C.  16  Wall.  555-562.) 

Civil  War,  effect  of  on  eiaiute  of  limitaiione — 
in  Louisiana — what  eufficieni  acknotoledg- 
ment, 

1.  The  pfecise  period  of  time  to  be  deducted 
for  the  loterruptlon  In  the  running  of  the  statute 
of  limitations  to  be  made  In  consequence  of  the 
Civil  War,  is  different  for  different  states. 

2.  In  La.  It  Is  the  time  which  elapsed  between 
Apr.  19.  1861,  and  Apr.  2,  1866. 

8.  Under  a  statute  of  La.,  that  no  verbal  declara- 
tion of  a  deceased  man  shall  be  fplven  In  evidence 
to  prove  against  him  an  acknowledgment  of  a 
debt,  which  would  otherwise  be  barred  by  the  stat- 
ute of  limitations;  and  that  no  written  evidence 
shall  be  offered  unless  signed  by  him  or  his  agent, 
oral  statements  of  a  deceased  person,  and  Indorse- 
ments of  credits  on  a  bond,  not  signed  by  such  per- 
son, are  not  admissible  against  the  administrator 
of  snch  deceased. 

[No.  182.] 

Argued  Mar.  Ht,  1873,    Decided  Apr,  28,  1873, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Lo'Msiana. 
This  suit  was  brought  Feb.  20,  1868,  in  the 
court  below  by  the  defendant  in  error,  upon  a 
bond  payable  Jan.  1,  1858.  There  were  several 
indorsements  upon  the  bond  by  the  plaintiff, 
the  last  one  dated  Feb.  2,  1863. 

Nora. — SuMpention  of  utatute  of  limitation*  dur- 
ing  war — see  note  to  Hanger  v.  Abbott,  6  Wall.  18 
L.   ed.   U.   8.   939. 
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Judgment  having  been  given  for  tbe  plain- 
tiff, the  defendant  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messre.  Tlioa.  J.  Bemmes  and  Wm.  A. 
Meloy,  for  plaintiff  in  error: 

These  indorsements  are  not  entitled  to  any 
weight,  for  they  have,  in  law,  no  date ;  they  are 
what  are  termed  acts  soue  eeigne  prive,  acts 
under  private  signature  (Revised  C.  C.  2240, 
2241),  and  our  courts  have  decided  that  "An 
act  sofis  aeigne  prive  has  no  dale  against  third 
persons,'*  "unless  the  real  date  be  proved  by 
evidence  dehors  the  instrument." 

Corcoran  v.  Sheiiff,  19  La.  Ann.  140;  2  La. 
Ann.  311;  11  La.  Ana  275;  2  Mart  (N.  S.) 
171;  6  Mart.  (N.  S.)  332. 

Third  parties  are  those  who  do-  not  sign  or 
produce  tne  acts. 

The  supreme  court  of  La.  has  decided  what 
effect  is  to  be  given  to  indorsements  on  written 
obligations  as  affecting  the  question  of  pre- 
scription, and  has  said : 

"It  seems,  the  indorsement  of  the  last  credit 
is  in  the  handwriting  of  the  plaintiff,  who  testi- 
fied that  it  was  made  with  the  knowledge  and 
consent  of  Valei^  J.  Mayeux,  one  of  the^fend- 
ants,  who  promised  to  pay  and  offered  to  pay 
the  balance  of  the  note;  but  the  witness,  think- 
ing the  debt  well  secured,  left  it  in  the  hands 
of  the  defendant. 

-The  prescription  had  accrued  prior  to  tlie 
date  of  the  credit  last  appearing  on  the  note, 
and  the  act  of  1858,  requirmg  a  written  promise 
of  the  debtor  to  pay  the  debt  in  order  to  revive 
the  obligation.  We  think  the  judgment  correct. 

Judgment  for  defendant." 

Aveaux  v.  Mayeux,  23  La.  Ann.  171 ;  Jfuii* 
son  V.  Robertson,  19  La.  Ann.  170. 

The  indorsement  of  partial  payment  is  in- 
sufficient to  interrupt  prescription.  Splane  y. 
Daniel,  11  Rob.  (La.)  449. 

"We  are  of  the  opinion  that  the  district  judge 
did  not  err  in  refusing  to  consider  the  note  as 
relieved  from  prescription  by  the  indorsement 
which  appeared  on  it.  It  matured  in  1841,  and 
on  the  back  was  written:  'Received  on  the 
within  from  J.  E.  Morhouse,  $81  in  gold,  Dec. 
nth,  1843.'  This  suit  was  brought  in  Mar., 
1848.  There  was  no  evidence  to  show  the  in- 
dorsement, nor  when  it  was  put  there." 

McMasters  v.  Mather,  4  liu  Ann.  418;  Mas* 
kell  V.  Pooley,  12  La.  Ann.  661. 

"It  appears  by  a  comparison  of  dates  above 
given,  that  both  claims  are  prescribed."  "The 
plaintiff  was  bound,  therefore,  as  to  that  note, 
to  establish  a  rcnimciation  of  prescription,  and 
of  this  there  is  no  l^gal  evidence.  Such  renun- 
ciation can  only  be  established  by  written  evi- 
dence." Laws  of  1858,  No.  208,  %  4.  It  will 
not  be  seriously  contended,  that  the  plaintiff 
can  make  such  evidence  for  himself  by  simply 
writing  upon  the  instrument  the  receipt  which 
appears  indorsed  on  it.  Nor  can  the  parol  tes- 
timony of  the  plaintiff  in  the  record  be  permit- 
ted to  establish  a  renunciation.  The  statute  of 
1858  is  positive  in  requiring  the  written  proof.'' 
Offutt  V.  Chapman,  21  La.  Ann.  293. 

"A  verbal  promise  to  pay  after  the  lapse  of 
the  period  of  prescription  did  not  operate  a  re- 
nunciation thereof." 

Megihhen  v.  Wilson,  21  La.  Ann.  748. 

"In  all  such  cases  the  acknowledgment  or 
promise  to  pay  shall  be  proven  by  written  evi- 
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denoe,  signed  by  the  parties  deceased,  or  his 
specially  authorized  agent,  or  attorney  in  fact." 
Kec.  Stat,  of  La.  18C9,  f  2810,  p.  550. 

This  law,  originally  enacted  in  1858,  has  been 
in  force  ever  since,  and  as  part  of  the  remedy, 
is  applicable  to  this  case. 

Story,  Confl.  L.  482,  §  67G;  Hanger  T.  Ab- 
bott, 6  Wall.  538,  18  L.  ed.  942. 

Mr,  Wm«  W.  Boyee,  for  defendant  in  error: 

The  acknowledgment  or  promise,  required  by 
section  2  of  the  act  of  1858  to  be  proved  by 
written  evidence,  applies  only  to  express  ac- 
knowledgments or  promises,  and  not  to  implied 
acknowledgments  or  promises. 

Express  acknowledgments  or  promises  are 
sp<^en  words.  They  can  always  be  put  in 
writing. 

Implied  acknowledgments  or  promises  are  not 
spokra  words,  but  are  conclusions  of  law  from 
antecedent  facts.    They  cannot  be  in  writing. 

This  distinction  is  supported  by  analogies  in 
the  law. 

For  example,  the  liability  of  a  guarantor  un- 
der the  statute  of  frauds  being  required  to  be 
in  writing: 

"The  question,  whether  each  particular  case 
oomes  within  this  clause  of  the  statute  (requir- 
ing the  undertaking  to  be  in  writing)  depends 
upon  the  fact  of  the  original  party  remaining 
liable,  coupled  with  the  absence  of  any  liability 
on  the  part  of  the  defendant  (the  guarantor)  or 
his  property,  except  such  as  arises  from  his  ex- 
press promise." 

1  Saund.  211,  n.  /;  Smith,  Cont.  f  46,  p.  35. 

Whero  the  suarantor  is  liable  on  other 
grounds  than  his  guaranty,  the  promise  need 
not  be  in  writing. 

Smith,  Cont.  S  48,  n.  a,  p.  36. 

The  principle  deducible  from  these  authori- 
ties is,  that  where  the  grantor's, liability  arises 
only  from  his  express  promise,  it  must  be  in 
writing;  but  where  the  promise  is  implied,  no 
writine  is  required. 

So  the  statute  of  frauds,  which  requires  cer- 
tain declarations  of  trust  to  be  proved  by  writ- 
ing, exempts  trusts  arising  by  implication  of 
law;  that  is,  express  trusts  must  be  evidenced 
by  writing;  im|)iied  trusts,  not.  Hill,  Trust.  56. 

'*The  chief  object  of  the  statute  of  frauds  was 
to  prevent  the  facility  to  frauds  and  perjuries, 
held  out  by  the  enforcement  of  obligations  de- 
pending for  their  evidence  upon  the  unassisted 
memory  of  witnesses." 

Smith,  Cont.  §  32,  p.  29. 

This  objection  does  not  apply  to  proving  a 
fact  like  payment. 

'The  payment  of  principal  or  interest  stands 
on  a  different  footing  from  the  making  of 
promises,  which  are  often  rash  or  ill  inter- 

Sreted,  while  money  is  not  usually  paid  without 
eliberation;  and  payment  is  sn  unequivocal 
act,  so  little  liable  to  misconstruction  as  not  to 
be  open  to  the  objection  of  an  ordinary  ac- 
knowledgment." 

Per  l^dal,  Ch.  J.,  in  Wyatt  v.  Hodson,  8 
Bing.  302  (21  £.  0.  L.  302). 

**We  think  payment  of  money  by  one  of  sev- 
eral joint  contractors,  an  acknowledgment  not 
within  the  mischief  or  the  remedy  provided  by 
the  legislature  against  the  effect  of  an  oral. 
promise."     Wffatt  v.  Eodaon,  supra,  [ 

The  distinetion  between  part  payment  and  a ' 
verbal  acknowledgment  or  promise  is  specially 
U  Wazx. 


taken  by  Lord  Tenterden.  Act  9,  Geo.  IV.,  f 
14,  see,  act  in  full,  Ang.  Lim.  App.  ch.  20,  p. 
8,  ed.  of  1869.  irr  »  r 

We  conclude,  then,  that  the  judge  below  was 
right  in  holding  that  the  payments  indorsed  on 
the  bonds  in  this  case  were  properly  proved. 

Indorsements  of  partial  payments,  in  the 
creditor's  handwriting,  on  an  obligation,  inter- 
rupt prescription,  when  proved  that  they  were 
made  before  prescription  acouired,  and  against 
creditor's  interest,  and  had  oeen  recognized  by 
the  obligor's  debtor  in  8olxdo, 

Beatty  v.  Clement,  12  La.  Ann.  82;  Bfc.  y. 
Bradford,  14  La.  Ann.  154;  see,  further,  2 
Greenl.  Ev.  §  444,  359;  Chippendale  v.  Thurs- 
ton, 4  Car.  &  P.  98  (19  E.  C.  L.  293) ;  Pease  v. 
Hirst,  10  B.  &  C.  122  (21  E.  C.  L.  38). 

Mr  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  action  in  this  case  was  brought  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Louisiana,  by  Alston,  a  citizen  of  South 
Carolina,  against  W.  K.  Adger,  administrator 
of  John  Adger,  the  latter  in  his  lifetime,  and 
the  former  at  the  commencement  of  the  action, 
citizens  of  Louisiana.  The  foundation  of  the 
action  was  a  penal  bond,  conditioned  for  the 

Sayment  of  $4,500,  with  interest  on  the  first 
ayof  January,  1858. 

The  writ  was  served  on  the  29th  of  February, 
1868,  more  than  ten  years  after  the  note  was 
due,  and  the  law  of  prescription  of  the  state  of 
Louisiana  was  relied  on  as  a  defense,  and  this 
defense  prjesents  the  only  matter  assigned  for 
error  in  this  court 

The  defendant  pleaded,  and  relied  on,  the  five 
years'  prescription,  in  his  answer,  and  also  filed 
what  is  called  in  the  practice  of  that  state,  the 
exception  of  the  five  years'  prescription.  This 
exception,  according  to  that  practice,  was  tried 
by  tne  court  without  a  jury,  and  on  this  trial 
the  court  ruled,  as  is  shown  by  a  bill  of  excep- 
tions, "That  the  whole  of  the  time  of  the  late 
Rebellion  or  Civil  War,  viz. :  from  the  26th  of 
January,  1861,  when. the  ordinance  of  seces- 
sion was  passed  by  the  Convention  in  Louisi- 
ana, to  the  26th  'of  August,  1866,  when  the 
Proclamation  of  the  President  was  made,  de- 
claring the  restoration  of  peace  between  the 
states,  should  be  deducted  from,  and  not  count- 
ed as  the  time  during  which  prescription  ran; 
and  therefore  there  was  not  a  period  of  five 
years  between  the  claim,  as  made  in  the  plain- 
tiff's petition,  and  the  service  of  the  citation  in 
the  suit  at  bar." 

This  court  has  held,  previous  to  the  decision 
in  the  present  case  in  the  circuit,  that  as  to  the 
time  of  bringing  suits  in  the  court  of  claims 
under  the  captured  and  abandoned  property 
act,  which  must  be  within  two  years  after  the 
close  *of  the  war,  the  Proclamation  of[*557 
the  President  of  August  20,  1866,  announcing 
that  peace  prevailed  all  over  the  United  States, 
which  had  also  been  adopted  by  Congress  as 
the  close  of  the  war  in  regard  to  certain  mili- 
tary services,  must,  as  to  those  matters,  be  held 
to  be  the  period  of  its  termination.  No  period 
was  fixed  for  its  commencement,  because  none 
was  necessary. 

Assuming  that  the  commencement  of  the  war 
was  the  ordinance  of  secession  of  Louisiana, 
and  its  close  the  President's  Proclamation  ^ 
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August  20th,  186C,  and  applying  the  principle 
of  deducting  the  pericNl  of  the  war  from  the 
time  in  which  prescription  would  have  other- 
wise been  counted,  as  held  by  this  court  in 
Hanger  v.  Ahhott,  6  Wall.  532,  18  L.  ed.  939, 
the  ruling  of  the  coiurt  below  as  shown  by  the 
bill  of  exceptions,  on  the  exception  of  the  live 
years*  prescription,  would  have  been  sound. 

But  in  the  case  of  The  Protector,  12  Wall. 
700,  20  L.  cd.  463,  the  question  of  the  precise 
period  of  time  to  be  deducted  for  the  interrup- 
tion in  the  running  of  the  statute  of  limitations 
to  be  made  in  consequence  of  the  civil  war,  was 
much  considered;  and  the  necessity  of  fixing 
the  precise  period  was  felt  by  the  court  to  be 
very  pressing.  An  examination  of  .the  several 
Proclamations  of  the  President,  and  other  acta 
of  the  political  department  of  the  government 
was  had;  and  as  a  result  it  was  found  that  dif- 
ferent periods  of  time  must  be  fixed  for  dif- 
ferent states.  It  was  held  that  the  commence- 
561*]mcnt  of  the  war  *must  be  governed  by 
the  President's  Proclamations  of  blockade,  of 
which  there  were  two.  The  first,  dated  April 
19,  1861,  embraced  the  states  of  South  Caro- 
lina, Georgia,  Alabama,  Florida,  Mississippi, 
Louisiana,  and  Texas;  and  the  second,  dated 
April  27,  1861,  embraced  the  states  of  Virginia 
and  North  Carolina.  So  there  were  two  Proc- 
lamations declaring  that  the  war  had  closed; 
the  first,  issued  April  2,  1866,  embraces  the 
states  of  Virginia,  North  Carolina,  South  Caro- 
lina, Georgia,  Florida,  Mississippi,  Tennessee, 
Alabama,  Louisiana,  and  Arkansas;  and  the 
second,  issued  on  the  20th  of  August, '1866,  em- 
bracing the  state  of  Texas.  And  it  was  held 
that  these  dates  must  be  taken  as  the  com- 
mencement and  the  close  of  the  war  as  to  those 
states  respectively,  in  the  question  of  the  time 
to  be  deducted  for  the  existence  of  that  war,  in 
counting  time  under  the  statutes  of  limitation. 

Under  this  rule  the  time  which  elapsed  be- 
tween the  19th  of  April,  1861,  and  the  2d 
April,  1866,  being  deducted  from  the  time  of 
the  maturity  of  the  bond  and  the  service  of  the 
writ  in  this  case,  there  still  remained  more 
than  five  years,  and  the  plea  of  prescription  in 
that  view  would  be  a  bar. 

But  the  question  of  prescription  was  submit- 
ted to  the  jury  on  the  facts,  under  the  defense 
set  up  in  the  defendant's  answer,  and  on  the 
trial  the  court  admitted  as  evidence,  against 
the  objection  of  the  defendant,  oral  statements 
of  conversations  and  admissions  of  decedent, 
tending  to  prove  an  acknowledgment  of  the 
debt,  as  due,  within  the  period  of  prescription, 
and  also  admitted  for  the  same  purpose  in- 
dorsements on  the  bond  of  payments  made  of 
interest  up  to  the  year  1863. 

In  this  we  think  the  court  erred  also.  A 
statute  of  the  legislature  of  Louisiana,  of  the 
year  1858,  by  its  2d  section  enacts  that:  here- 
after, parol  evidence  shall  not  be  received  to 
prove  any  acknowledgment  or  promise  of  a 
party  deceased  to  pay  any  debt  or  liability 
against  his  succession,  in  order  to  take  sucii 
debt  or  liability  out  of  prescription,  or  to  re- 
vive the  same  after  prescription  has  run  or  been 
completed;  but  in  all  such  cases  the  acknowl- 
562*]edgment  or  promise  *to  pay  shall  be 
proved  by  written  evidence,  signed  by  the  party 
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to  be  charged,  or  by  his  specially  authorizec 
agent  or  attorney  in  fact. 

The  principle  of  this  act  is  not  new  in  thi 
legislation  of  England  and  this  country,  anc 
its  purpose  and  construction  are  equally  ob 
vious  and  well  understood.  It  is  that  no  ver 
bal  declaration  of  a  deceased  man  shall  Im 
given  in  evidence  to  prove  against  him  an  ac 
knowledgment  of  the  debt,  which  would  other 
wise  be  barred  by  the  statute  of  limitations; 
and  that  no  written  evidence  shall  be  offered 
unless  signed  by  him  or  his  agent. 

The  case  before  us  comes  precisely  within 
both  the  letter  and  spirit  of  the  statute.  The 
evidence  ofi'ered  was  parol  evidence,  and  if  th< 
indorsements  of  qredits  on  the  bond  are  not 
strictly  parol  they  are  not  written  evidence 
signed  by  the  party  to  be  charged ;  and  the  ob- 
ject is  to  prove  an  acknowledgment  of  the  debt 
against  his  succession,  of  a  deceased  man,  bj 
such  evidence. 

There  seems  no  room  for  doubt  that  what/ 
ever  may  be  the  rule  as  to  parties  who  an 
alive,  no  such  evidence  is  admissible  againsi 
the  administrator  of  a  deceased  party. 

On  both  points  ruled  by  the  court  concerning 
prescription  we  think  the  court  erredy  and  thi 
judgment  is,  therefore,  reversed,  with  directions 
to  grant  a  new  trial. 


MUTUAL  LIFE  INSURANCE  COMPANY  OB 
NEW  YORK,Pi/f.  in  Err. 

V. 

MARY  TERRY. 
(See  8.  C.  15  Wall.  680-601.) 

Suicide,  when  avoids  policy — impaired  recuon 

— insane  impulse. 

1.  The  proviso  in  a  Mfe  insurance  policy,  that  11 
the  insured  shall  die  by  his  own  hand,  the  pollci 
shall  be  void,  attaches,  and  there  can  be  no  recov* 
ery,  if  the  assured,  belns  in  the  possession  of  his 
ordinary  reasoning  faculties,  from  aneer,  pride, 
jealousy,  or  a  desire  to  escape  from  the  Ills  of  life, 
Intentionally  takes  his  own  life. 

2.  If  the  death  is  caused  by  the  voluntary  act 
of  the  assured,  he  knowing  and  intending  that  his 
death  shall  be  the  result  of  his  act  but  when  bit 
reasoning  faculties  are  so  far  impaired  that  he  tt 
not  able  to  understand  the  moral  character,  the 
general  nature,  consequences  and  effect  of  the  ad 
he  is  about  to  commit,  or  when  he  is  impelled 
thereto  by  an  insane  impulse,  which  he  has  nol 
the  power  to  resist,  such  death  is  not  within  the 
contemplation  of  the  parties  to  the  contract,  and 
the  tnsnrer  is  liable. 

[No.  166.] 

Submitted  Mar,  U,  187S,    Decided  Apr,  28, 

1873. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 


Note. — Effect  of  provision   avoiding  policy   o/ 


life  insurance  in  case  of  suicide, 
_       "      in  the  policy 
void  if  the  assured  ''shall  die  by  suicide,"  the  as 


Under  a  proviso 


le  policy  that  it  should  b< 


sured  committed  suicide  while  insane,  but  the  pol< 
Icy  was  held  void  in  the  absence  of  evidence  prov« 
ing  delirium  or  madness,  or  that  the  act  was  invol- 
untary.  Cooper  v.  Mass.  Mut.  L.  Ins.  Co.  102  Mass, 
227.  3  Am.  Rep.  451 ;  Borradalle  v.  Hunter,  6  M, 
&  G.  639 ;  Cllft  v.  Schwabe,  3  C.  B.  437. 

Where  the  policy  contains  a  provision  that  1| 
shall  be  void,  if  the  assured  "shall  die  by  suicide" 
or  "shall  die  by  his  own  hand,*'  it  has  been  hel<j 
that  the  condition  refers  to  a  voluntary  act  wh^ 
he  was  capable  of  distinguishing  right  from  wrons, 
and  that  death  by  suicide  while  so  Insane  as  nol 
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The  facts  of  this  ease  which  was  brought  in 
the  district  court  of  Douglas  Co.,  Kan.  by  the 
defendant  in  error,  and  was  removed  upon  pe- 
tition of  the  defendant  to  the  court  below,  are 
sufficiently  stated  by  the  court. 

McMsrt.  Henry  E.  Davies  and  Jnlian  T.  Da- 
wloBy  for  plaintiff  in  error: 

In  eases  of  self -killing  by  one  perfectly  sane, 
all  the  three  elements  necessary  to  make  the  act 
that  of  the  "own  hand"  of  the  self-destroyer 
are  presents  The  act  of  self-destruction  by  one 
having  sufficient  reason  to  understand  the  na- 
ture and  physical  consequences  of  his  act  is  no 
less  the  work  of  "his  own  hand."  With  this 
degree  of  reasoning  power,  the  suicide  is  cap- 
able first,  of  forming  the  intention  to  do  the 
fatal  act;  second  of  conceiving  the  intention  to 

E reduce  death  by  the  act,  or*  of  appre- 
ending  the  fact  that  death  is  the  im- 
mediate result  of  the  act;  third,  of  per- 
formrng  the  act  with  the  appropriate  phys- 
ical organ  or  limb.  His  mind,  although  dis- 
eased controls  him.  He  is  himself,  and  gov- 
erned from  within  and  by  a  mind  that  masters 
him,  although  debased  and  weakened  by  disease. 

The  rule  here  contended  for  is  as  well  settled 
by  authority,  both  in  this  country  and  England, 
as  it  is  in  accord  with  a  logical  interpretation 
and  construction  of  the  words  of  the  contract. 

This  rule  was  early  settled  in  England  in  the 
leading  ease  of  Borradaile  v.  Hunter ^  6  Mann.  & 
Or.  839,  44  Eng.  C.  L.  335) ;  see,  further,  Clift 
▼.  Bohicabe,  3  Stann.  Gr.  &  S.  437  (64  Eng.  G. 
L.  437 ) ;  Dufaur  y.  ProfesBumal  Life  Ins,  Co. 
25  Beav.  802. 

Massachusetts  has  adopted  the  same  rule. 

Dean  v.  Ina,  Co.  4  Allen,  98 ;  see,  also,  Cooper 
T.  Life  InM.  Co.  102  Mass.  227. 

The  United  States  circuit  court  for  the  west- 
em  district  of  Pa.  has  adopted  the  same  rule. 

Nimiek  ▼.  Muf.  Life  Ins.  Co.  10  Am.  Law 
Reg.  (X.  S.)  101 ;  see  also  Hartman  T.  Ins.  Co. 


21  Pa.  488;  Billmeyer  v.  Guar.  Life  Ins.  Co.  of 
y.  y.  U.  S.  Cir.  Ct.  Westem  Dist.  of  Pa.  June 
1872  (not  reported). 

The  United  States  circuit  court  for  Gonneo- 
ticut  has,  in  a  recent  case,  adopted  the  rule 
here  contended  for. 

Oay  V.  Life  Ins.  Co.  9  Blatchf.  142;  2  Bige- 
low  Life  &  Ace.  Ins.  Cas.  4. 

The  law,  as  understood  by  the  learned  judge, 
and  the  correct  rule,  as  we  contend,  was  there 
stated  by  him  to  the  jury  as  follows: 

''We  do  instruct  you,  in  view  of  the  claims 
and  the  concessions,  expressed  or  implied,  in 
the  positions  taken  by  counsel,  that,  if  Sheri- 
dan Gay,  at  the  time  he  fired  the  pistol,  was 
conscious  of  the  act  he  was  committing,  intend- 
ed to  take  his  own  life,  and  was  capable  of  un- 
derstanding the  nature  and  consequences  of  the 
act,  the  defendants  are  not  liable.  And,  if 
the  act  was  thus  committed,  it  is  immaterial 
whether  he  was  capable  of  understanding  its 
moral  aspects,  or  of  distinguishing  between 
right  and  wrong. 

And  to  give  you  the  alternative,  gentlemen, 
if,  on  the  other  hand,  he  was  not  thus  con- 
scious, or  had  no  such  capacity,  but  acted  un- 
der an  insane  delusion  impairing  his  under- 
standing and  will,  or  was  impelled  by  an  un- 
controllable impulse,  which  neither  his  under- 
standing nor  will  could  resist,  then  the  defend- 
ants are  liable." 

It  will  be  observed  that  the  word  used  in  the 
policy  in  this  case,  is  "suicide"  in  place  of  the 
expression  "die  by  his  own  hand." 

The  case  of  Eastabrook  v.  Life  Ins.  Co.  54 
Me.  224,  seems  to  be  an  authority  in  favor  of 
the  view,  that  suicide  by  an  insane  person,  al- 
though not  so  far  afflicted  as  to  be  incapable  of 
understanding  the  nature  and  physical  conse- 
quences of  his  own  act,  would  not  avoid  the  pol- 
icy. There  is  no  discussion  of  the  question  in 
the  case,  whether  the  jury  found  a  verdict  that 


to  be  capable  of  making  that  distinction,  will  not 
svold  the  policy.  Pbadenhauer  v.  Germania  L. 
Ina  Co.  7  uelsk.  607,  19  Am.  Rep.  823 ;  Breasted 
T.  Farm.  Loan  St  Trust  Co.  4  Hill,  78,  8  N.  Y.  290 ; 
Eastabrook  v.  Union  Mut  L.  Ids.  Co.  54  Me.  224. 

**Dle  by  his  own  hands"  staDdlng  alone  defined 
to  mean  anv  kind  of  suicide  (Hartman  v.  Key- 
stone Ina  Co.  21  Pa.  St.  466;  Breasted  v.  Farm. 
Loan  ft  Tmst  Co.  4  Hill.  74  ;  Moore  v.  Conn.  Mut. 
Lw  Ina  Co.  1  Am.  L.  T.  Rep.  N.  S.  319)  ;  defined  to 
mean  "the  destruction  of  life  by  the  voluntary 
and  Intended  act  of  the  party  assured."  Dean  v. 
Am,  Mat.  L.  Ins.  Co.  4  Allen,  96. 

Under  snch  condition  suicide  while  Insane  would 
Dot  avoid  the  policy.  Phillips  v.  La.  Bq.  L.  Ina 
Co.  28  La.  Ann.  404,  21  Am.  Rep.  549. 

To  take  the  case  out  of  above  proviso  the  as- 
snred  mnst  be  so  inaaue  as  to  render  him  uncon- 
•cloas  that  the  act  will  cause  his  death,  or  he 
most  commit 'It  nnder  some  insane  impulse  which 
he  cannot  resist.  Van  Zandt  v.  Mut.  Ben.  L.  Ins. 
Co.  65  N.  Y.  169.  14  Am.  Rep.  215. 

The  policy  is  void  although  the  act  was  done  in 
ronseqaence  of  mental  disease,  if  assured  compre- 
hended  the  physical  nature  of  the  act  Nlmick  v. 
Mat  Ben.  L.  Ins.  Co.  3  Pittsb.  (Pa.)  293. 

Death  from  an  overdose  of  laudanum  taken  by 
mistake,  while  drunk,  is  not  dying  "by  his  own 
hand:"  bat  Uken  with  intent  to  destroy  life  al- 
thoa^  while  in  a  drunken  condition  would  be. 
Bq.ll  Ass.  Soc.  v.  Peterson.  41  Ga.  338. 

TJfe  Insurance  policy,  conditioned  to  be  void  If 
Insured  shall  die  by  suicide,  is  not  avoided  by 
self-destruction  of  assured  while  insane,  although 
he  meant  to  kill  himself  and  knew  that  death 
would  result  from  his  acts  (Conn.  Mut.  L.  Ins.  Co. 
V.  Oroom,  88  Pa.  St  92,  27  Am.  Rep.  689),  con- 
tra. If  he  was  conscious  of  the  act,  he  was  commit- 
Ting:  whether  he  was  capable  of  understanding 
Its  moral  aspects  or  distinguishing  between  right 
15  Wall. 


and  wrong,  or  not    Gay  v.  Union,  etc.,  Ins.  Co. 
9  Blatchf.  142. 

If  assured  innocently  takes  a  fatal  overdose  of 
medicine,  while  sane,  that  Is  not  death  "by  his  own 
hand  or  act,  voluntary,  or  otherwise."  Penfold 
V.  Universal  L.  Ins.  Co.  85  N.  T.  817,  39  Am.  Rep. 
660;  Bayless  v.  Trav.  Ins.  Co.,  etc.,  14  Blatchf. 
143. 

Provision  that  in  case  insured  die  "by  his  own 
act  or  intention  whether  sane  or  insane,"  Includes 
intentional  self-destruction  by  an  insane  man  con- 
scious of  the  physical  nature  and  consequences  of 
the  act  and  intending  to  destroy  his  life  though 
he  was  not  conscious  of  its  moral  quality.  Ad- 
kins  V.  Col.  L.  Ins.  Co.  70  Mo.  27,  35  Am.  Rep. 
410:  Blgelow  v.  Berkshire  L.  Ina  Co.  98  U.  B. 
(3  Otto)   284. 

No  degree  of  insanity  will  avoid  such  a  condi- 
tion.    Chapman  v.  Repub.  L.  Ins.  Co.  6  Biss.  238. 

Death  by  drowning  presumed  to  be  accidental, 
not  suicidal.     Mallory  v.  Trav.  Ins.  Co.  47  N.  Y.  52. 

Condition  that  policy  shall  be  void  if  insured  die 
by  his  own  hand  or  act  voluntarily  "or  otherwise ;" 
tne  latter  words  are  too  vague  for  practical  appli- 
cation.    Jacobs  V.  Natl.  L.  Ins.  Co.  1  McArthur.  6. 

Self-killing  by  an  insane  person,  understanding 
the  phyflical  nature  and  consequences  of  his  act, 
but  not  its  moral  aspect,  is  not  a  death  by  suicide, 
within  the  meaning  of  a  condition  of  his  policy 
that  it  should  be  void  In  case  he  died  by  suicide. 
Manhattan  L.  Ins.  Co.  v.  Broughton,  109  U.  S.  121. 

So  If  he  was  impelled  to  the  act  by  an  insane 
Impulse  which  the  reason  left  him  did  not  enable 
him  to  resist,  or  if  his  reasoning  powers  were  so 
far  overthrown  that  he  could  not  reason  on  the  act 
he  was  about  to  do — the  company  is  liable  and  his 
insanity  is  a  question  for  tne  jury.  Ins.  Co.  v. 
Rodel,  05  U.  S.  232. 

Insanity  S8  affeoting  the  profHso — See  note,  86 
L.  R.  A.  258. 
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oould  not  be  supported  by  the  facts  proved,  and 
the  closing  sentence  of  the  opinion — "But  wheth- 
er these  views  are  correct  or  not,  the  defendants 
had  the  benefit  of  instructions  in  entire  con- 
formity with  the  law  as  stated  by  the  supreme 
court  of  Massachusetts,  in  Dean  v.  Ins.  Co,  4 
Allen,  96,  and  the  jury  have,  on  the  evidence, 
found  the  facts  such  as,  in  accordance  with  the 
law  of  that  cause,  would  justify  that  verdict" 
— destroys  the  entire  force  of  the  case  as  an  au- 
thority adverse  to  our  position,  and  enables  us 
to  say,  that  the  case  was  decided  in  accordance 
with  Massachusetts  law,  and  that  there  was 
enough  question  about  the  degree  of  insanity 
of  the  deceased  to  render  it  impossible  to  dis- 
turb the  verdict. 

No  different  rule  has  been  established  by  the 
courts  of  the  state  of  New  York,  in  the  case  of 
Breaated  ▼.  Loan  d  T.  Co.  4  HiH,  73,  although 
that  case  is  often  cited  in  opposition  to  the  po- 
sition here  taken.  This  case  first  came  before 
the  court  of  appeals,  on  demurrer  to  the  plain- 
tiff's replication  "That  the  deceased  was  insane, 
and  wholly  unconscious  of  what  he  did,  at  the 
time  of  self-destruction."  Tlie  case  again  came 
to  the  court  of  appeals  on  a  report  by  referees 
in  favor  of  plaintiff.    8  N.  Y.  299. 

It  must  be  presumed  that  the  facts  stated  in 
the  plaintiff's  replication  "That  the  deceased 
was  wholly  unconscious  of  what  he  did"  was 
clearly  shown,  and  the  case  can  only  be  con- 
sidercKl  as  authority  for  one  presenting  a  simi- 
lar state  of  facts,  notwithstanding  the  learned 
judge  who  delivered  the  opinion  went  into  oth- 
er questions  than  those  that  were  before  the 
court,  and  made  use  of  dicta  which  might  be 
construed  as  being  opposed  to  the  views  here 
supported.  The  referees  not  having  found  that 
the  act  of  suicide  was  voluntaiy,  the  learned 
judge  assumes  the  unconsciousness  of  the  de- 
oeaMd  at  the  time  of  his  death,  of  the  nature 
and  physical  consequences  of  his  act.  Speak- 
ing of  the  English  cases  above  cited,  he  said: 

^'If  Borradaile  v.  Hunter,  5  ^Tann.  &  Or.  639, 
be  an  authority  which  we  ought  to  follow,  it 
differs  so  much  from  the  case  li^fore  us,  that  we 
are  at  liberty  to  decide  it  upon  principle. 

The  ease  of  CUft  v.  Schvmbe,  3  M.  Q.  ft  S. 
437,  is  open  to  the  same  remark  as  Borradaile 
V.  Hunter,  supra.  It  turned  upon  the  assumed 
fact  that  the  act  of  suicide  was  voluntary,  a 
fact  not  found  by  the  referees  in  this  case." 

In  the  case  of  Fotolet  v.  Life  Ins.  Co.  of  N. 
Y.  4  Lans.  202,  an  action  brought  upon  a  pol- 
icy of  insurance  containing  a  provision  in  the 
same  words  as  that  in  the  policy  in  question, 
payment  was  resisted  by  the  company  upon  tiie 
ground  that  the  death  of  the  insured  was  self- 
inflicted,  and  the  insanity  of  the  deceased  at 
the  time  of  the  death  was  sought  to  be  estab- 
lished as  a  ground  of  recovery.  The  plaintiff 
was  nonsuited  at  the  circuit,  and  on  motion  for 
a  new  trial  before  a  general  court,  the  nonsuit 
was  sustained.  In  the  opinion  of  the  court, 
Justice  Miller  says: 

"None  of  the  cases  hold  that  insanity  alone 
excuses  the  taking  of  life  by  the  insured.  Some- 
thing more  is  required;  and  the  courts  hold 
that  if  the  party  is  insane,  it  must  be  to  such 
an  extent  as  to  render  him  wholly  unconscious 
of  the  act,  to  entitle  his  representatives  to  re- 
cover upon  the  policy." 

It  is  illogical  to  attempt  to  reply  to  the  con- 
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struction  of  the  contract  here  considered,  tbe 
principles  governing  the  liability  to  punishment 
of  persons  alleged  to  be  insane,  for  acta  that 
would  be  criminal  when  committed  by  persons 
of  sound  mind.  The  reasons  for  exempting 
from  punishment  a  person  capable  of  distin- 
guishing between  right  and  wrong  have  no 
place  in  determining  whether  a  party,  who  haa 
made  a  distinct  contract  with  reference  to  a 
particular  event,  shall  be  held  bound  by  his 
agreement  on  the  happening  of  that  event. 

The  rule  most  in  accordance  with  public 
policy  should  be  adopted  in  construing  this 
contract. 

1.  The  rule,  that  policies  are  only  avoided  in 
cases  where  the  insured  is  so  insane  as  to  be 
incapable  of  appreciating  the  nature  and  phy- 
sical consequences  of  his  act,  furnishes  a  safe, 
sound  basis  for  adjudication  in  this  class  of 
cases.  It  gives  to  judges  and  juries  a  standard 
of  measurement  of  unvarying  character,  and 
relieves  them  from  the  conflict  in  theories  of 
experts,  the  uncertainties  and  difiElculties  that 
must  attend  any  investigation  into  degrees  of 
insanity,  other  than  the  search  directed  to  such 
an  objective  point  as  is  here  established. 

2.  The  contract  between  the  parties,  in  Its 
literal  meaning,  covering  even  accidental  self- 
destruction,  or  self  killing  by  the  delirious, 
must  be  upheld  in  its  language  as  far  as  pos- 
sible ;  and  it  is  a  matter  of  right  on  the  part  of 
those  who  have  similar  contracts,  to  demand  a 
strict  construction  of  its  words,  that  the  assets 
of  a  company,  especially  a  mutual  one,  should 
not  be  diminished,  except  in  accordance  with 
the  contract.  Insanity,  of  whatever  degree, 
does  not  avoid  the  contracts  of  those  who  make 
the  ordinary  agreements  of  daily  life. 

3.  The  temptation  to  an  impoverished  head 
of  a  family  to  remove  himself  from  the  world, 
and  by  enabling  his  representatives  to  recover 
on  his  policy  to  proviae  means  of  subsistence 
to  those  who  are  depending  upon  him,  would 
be  a  very  great  one,  could  he  rely  upon  the 
position  that  slight  evidence  of  insanity,  easily 
manufactured  by  himself  before  the  deadly 
deed,  would  counteract  the  express  provision 
in  the  policy.  This  inducement  would  be 
stronger  to  one  who  was  morally  insane,  i.  e., 
incapable  of  distinguishing  between  right  and 
wrong,  than  to  a  virtuous  man  in  full  posses- 
sion of  his  moral  faculties.  Such  a  temptation 
often  presented,  might  well  excite  an  insane  de- 
lusion that  it  was  the  duty  of  the  insured  to 
thus  sacrifice  himself  to 'the  well-being  of  oth- 
ers. Instances  might  be  multiplied  a  thousand 
fold,  in  which  a  man,  partially  insane,  yet  in 
full  possession  of  sufficient  mental  power  to  un- 
derstand that  doing  a  certain  act  would  result 
in  his  death,  would  be  impelled  to  self-destruc- 
tion by  the  knowledge  that  his  family  could  re- 
cover on  the  policy;  and  such  is  the  cunning  of 
madness,  the  self-knowledge  of  his  aberration 
would  be  relied  upon  by  him  to  insure  the  re- 
covery. 

See  Nimick  v.  7ns.  Co,  10  Am.  L.  Reg.  (N. 
S.)  101. 

Mr,  W.  W.  HcTison,  for  defendant  in  er- 
ror: 

Was  the  charge,  which  was  given  by  the  court, 
correct?  We  think  there  was  no  error  in  the 
charge  as  given.  The  instruction  having  been 
given  by  so  able  a  coui*t,  being  composed    of 
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]aiv  Hid  Dillon,  JJ.,we  will  content  ourselves 
lyadoptiqg  the  opinion  of  the  court  in  the  case 
if  lut§irook  ▼.  In9.  Co.  54  Me.  224,  as  our 
ttfuaif  and  cite  other  authorities,  which  we 
tiak  iBfUin  the  instruction  given :  and  hav- 
S|i«e  this,  will  submit  the  case  on  the  part 
ritk  defendant  in  error. 

irmtcd  T.  Loan  d  T.  Co.  8  N.  Y.  209,  and  4 
Hin,73;  Barrett  v.  Buofton,  2  Aik.  (Vt.),  167 ; 
IFka  his.  503;  State  v.  Felter,  25  la.  67;  1 
Iia.aC403. 

IWehaige  of  the  court  in  this  action  is  fully 
latiiicd  by  the  United  States  circuit  court 
ftr testate  of  Connecticut,  in  a  recent  case. 

<tay  f.  Life  Ina.  Co.  2  Bigelow  life  &  Ace 

h  tiat  ease,  which  was  fully  considered  by 
^eoni,  the  court  said  to  the  jury:  *'If  the 
destroys  himself  while  actins  under  an 
delusion  which  overpowered  his  under- 
aad  will,  or  if  he  was  impelled  by  an 
■BBBtroUable  impulse  to  the  act,  the  company 
1  Mk."  The  charge  of  the  court  in  the  case 
Jitcitcd  is  able  and  elaborate,  and  reviews  the 
iMifieitioo. 

Xr.  Jortiee  Hvmt  delivered  the  opinion  of 
kMnt: 

Ail  action  was  brought  to  recover  the  sum 
i  UJMt  claimed  to  be  due  upon  a  policy  of 
W'j  *iBSQrance  on  the  life  of  George  Terry, 
mk  tad  issued  to  the  plaintiff,  his  wife. 

Ae  policy  c<nitained  a  condition,  of  which 
ipvtioD  WIS  in  the  following  words,  viz. :  "If 
m  nd  Derson  whose    life  is  hereby   insured 

.  .  ihsll  die  by  his  own  hand  .  .  .  • 
tiipatMy  shall  be  null  and  void." 

Wittti  the  terms  of  the  policy,  George  Terry 
^  fraa  the  effects  of  poison  taken  by  him. 

fnimet  was  given  tiding  to  show  that  at 
^  tiM  he  took  the  poison  he  was  insane. 
Mm  wis  also  given  tending  to  show  that  at 
fc  tine,  he  was  sane  and  capable  of  knowing 
it  WMwnifnff  of  the  act  he  was  about  to 


Aovopoo,  the  eounsel  for  the  defendant 
^  the  eomrt  to  instruct  the  jurr: 

Rot  If  the  juiy  believe,  from  the  evidence 
■  Ac  cue,  that  the  said  George  Terry  de- 
"n^  hb  own  life;  and  that,  at  the  time  of 
iVdatnetiony  he  bad  sufficient  capacity  to 
■'ntaad  the  nature  of  the  act  which  he  was 
^■ito  eommit^  and  the  consequences  which 
^  result  from  it»  then  and  in  that  case  the 
fsatiff  cannot  recover  on  the  policy  declared 
««thiseMe. 

^temd.  That  if  the  Jury  believe,  from  the 
^i^aee,  that  the  self-destruction  of  the  said 
^f*|c  Terry  was  intended  by  him,  he  having 
■ioat  cspacitj  at  the  time  to  understand  the 
<nvc  of  the  act  ^rhich  he  was  about  to  com- 
^  ttd  the  consequences  which  would  result 
^  ^  then  and  in  that  case  it  is  wholly  im* 
^>i<rial  in  the  present  case  that  he  was  im- 
^d  thereto  by  insanity,  which  impaired  his 
^■vof  Borsl  responsibility  and  rendered  him, 
kivrtain  extent  irresponsible  for  his  actions. 

^U  instnictions,  and  each  one  of  said  in- 
<>vtioM,the  eonrt  refused  to  give  to  the  jury ; 
^  ^  eonrt  did  charge  the  jury  as  follows : 
."^Wiag  agreed  that  deceased  destroyed  his 
jft  hy  taking  poiscm,  it  is  claimed  by  the  de- 
loiMi  that  lie  died  by  his  own  hand,  within 


the  meaning  of  the  policy,  and  th^  are  there- 
fore not  liable." 

*'Thi8  is  so  far  true,  that  it  devolves  [*582 
on  the  plaintiff  to  prove  such  insanity  on  the 
part  of  the  decedent,  existing  at  the  time  he 
took  the  poison,  as  will  relieve  the  act  of  tak- 
ing his  own  life  from  the  effect  which,  by  the 
general  term  used  iu  the  policy,  self-destruc- 
tion was  to  have,  namelv:  to  avoid  the  policy." 

"It  is  not  every  kind  of  degree  of  insanity 
which  will  so  far  excuse  a  party  taking  his  own 
life  as  to  make  the  company  insuring  liable. 

To  do  this,  the  act  of  self-destruction  must 
have  been  the  consequence  of  the  insanity,  and 
the  mind  of  the  decedent  must  have  be^  so 
far  4eranged  as  to  have  made  him  incapable  of 
using  a  rational  judgment  in  regard  to  the  act 
whicn  ho  was  committing. 

If  ho  was  impelled  to  the  act  by  an  insane 
impulse,  which  the  reason  that  was  left  to  him 
did  not  enable  him  to  resist;  or  if  his  reason- 
ing powers  were  so  far  overthrown  hj  his  men- 
tal condition  that  he  could  not  exercise  hfs  rea- 
soning faculties  on  the  act  he  was  about  to  do, 
the  company  is  liable.  On  the  other  hand,  there 
is  no  presumption  of  law,  prima  facie  or  other- 
wise, that  self-destruction  arises  from  insan- 
ity ;  and  if  you  believe  from  the  evidence  that 
the  decedent,  although  excited  or  an^py  or  dis- 
tressed in  mind,  formed  the  determmation  to 
take  his  own  life,  because,  in  the  exercise  of  his 
usual  reasoning  faculties,  he  preferred  death  to 
life,  then  the  company  is  not  liable,  because  he 
died  b^  his  own  hand  within  the  meaning  of 
the  policy.*' 

The  request  proceeds  upon  the  theory  that,  if 
the  decea!sed  had  sufficient  mental  capacity  to 
understand  the  nature  and  consequences  of  his 
act,  that  is,  that  he  was  about  to  take  poison, 
and  that  his  death  would  be  the  result,  ne  was 
responsible  for  his  conduct,  and  the  defendant 
is  not  liable;  and  the  fact  that  his  sense  of 
moral  responsibility  was  impaired  by  insanity 
does  not  affect  the  case. 

The  charge  proceeds  upon  the  theory  that  a 
higher  degree  of  mental  and  moral  power  must 
exist;  that  although  the  deceased  had  the  ca- 
pacity to  know  that  he  was  about  to  take  poi- 
son, and  that  his  death  would  be  the  result,  yet 
if  his  reasoning  powers  were  so  far  gone  that  he 
could  not  exercise  them  on  the  act  he  was 
about  to  commit,  its  nature  and  effect,  or  if  he 
was  impelled  by  an  insane  impulse  which  his 
impaired  capacity  did  not  enable  him  to  resist, 
he  was  not  responsible  for  his  conduct,  and  the 
defendant  is  liable. 

It  may  not  be  amiss  to  notice  that  the  case 
does  not  present  the  point  of  what  is  called 
emotional  insanity  <Hr  mania  *tranait'  [*584 
orta,  that  is,  the  case  of  one  in  the  possession 
of  his  ordinary  reasoning  faculties,  who  allows 
his  passions  to  convert  him  into  a  temporary 
maniac,  and  while  in  this  condition,  commits 
the  act  in  question.  This  case  is  expressly  ex- 
cluded by  the  last  clause  of  the  charge,  in  which 
it  is  said  that  anger,  distress  or  excitement, 
does  not  bring  the  case  within  the  rule,  if  the 
insured  possesses  his  ordinary  reasoning  facul- 
ties. 

The  case  of  Borradaile  v.  Hunter,  5  Mann,  dt 
G.  639,  is  cited  by  the  insurance  company.  The 
ease  is  found  also  in  2  Bigelow,  Life  &  Acci. 
Ins.  Cases,  280,  and  in   a  note   appended   are 
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found  the  most  of  the  cases  upon  the  subject 
before  us.  The  jury  found  in  that  ease  that 
the  deceased  voluntarily  took  his  own  life,  and 
intended  so  to  do,  but  that  at  the  time  of  com- 
mitting the  act  he  was  not  capable  of  judging 
between  right  and  wrong.  Judgment  w&at  for 
the  defendant,  which  was  sustoined  upon  ap- 
peal to  the  full  bench.  The  counsel  for  the 
company  argued  that  where  the  act  causing 
deatn  was  intentional  on  the  part  of  the  de- 
ceased, the  fact  that  his  mind  was  so  far  im- 
paired that  he  was  incapable  of  judging  between 
right  and  wrong  did  not  prevent  the  proviso  from 
attaching;  that  moral  or  l^al  responsibility 
was  irrelevant  to  the  issue.  The  court  adds :  'It 
may  very  well  be  conceded  that  the  case  would 
not  have  fallen  within  the  meaning  of  the  condi- 
tion had  the  death  of  the  assured  resulted  from 
an  act  committed  under  the  influence  of  delir- 
ium, or  if  he  had,  in  a  paroxysm  of  fever,  pre- 
cipitated himself  from  a  window,  or,  having 
been  bled,  removed  the  bandages,  and  death  in 
either  case  had  ensued.  In  these  and  many  other 
cases  that  might  be  put,  though,  strictly  speak- 
ing, the  assured  ma^  be  said  to  have  died  by 
his  own  hands,  the  circumstances  clearly  would 
not  be  such  as  the  parties  contemplated  when 
the  contract  was  entered  into."  In  delivering  the 
opinion  of  the  court  Erskine,  J.,  says:  "All  that 
the  contract  requires  is,  that  the  act  of  self-de- 
585*]  struction  should  be  the  voluntary  *and 
wilful  act  of  a  man  having  at  the  time  suffi- 
cient powers  of  mind  and  reason  to  understand 
the  pnysical  nature  and  consequences  of  such 
act,  and  having  at  the  time  a  purpose  and  in- 
tention to  cause  his  own  death  by  that  act,  and 
the  question  whether  at  the  time  he  was  cap- 
able of  imderstanding  the  moral  nature  and 
quality  of  his  purpose  is  not  relevant  to  the  in- 
quiry further  than  as  it  mi^ht  help  to  illus- 
trate the  extent  of  his  capacity  to  understand 
the  physical  character  of  the  sust  itself."  Chief 
Justice  Tindall  dissenting  from  the  judgment. 
In  speaking  of  the  verdict  he  says :  "It  is  not, 
perhaps,  to  be  taken  strictly  as  a  verdict  that 
the  deceased  was  non  compos  mentis  at  the  time 
the  act  was  committed,  for  if  this  latter  is  the 
meaning  of  the  jury,  the  case  would  then  fall 
within  that  description  mentioned  in  the  argu- 
ment to  be  without  the  reach  of  the  proviso, 
namely:  the  case  of  death  inflicted  on  himself 
by  the  party  whilst  under  the  influence  of 
frenzy,  delusion  or  insanity." 

This  authority  was  followed  in  Clifi  v. 
Schicdbe,  3  G.  B.  437,  where  it  was  substanti- 
ally held  that  the  terms  of  the  condition  in- 
cluded all  acts  of  vohmtary  self-destruction, 
and  that  whether  the  party  is  a  voluntary 
moral  agent,  is  not  in  issue. 

These  decisions  expressly  exclude  the  (ques- 
tion of  mental  soundness.  They  are  in  hostility 
to  the  tests  of  liability  or  responsibility  adopt- 
ed by  the  English  courts  in  other  cases  from 
Coke  and  Hale  onwards.  Coke  said,  "A  little 
madness  deprives  the  lunatic  of  civil  rights  or 
dominion  over  property,  and  annuls  wills."  But 
to  exempt  from  responsibility  for  crime,  he  says 
"complete  ignorance  of  the  knowledge  of  right 
and  wrong  must  exist."  Lord  Marshall  holds 
the  legal  test  of  a  sound  mind  to  be  the  knowl- 
edge of  right  and  wrong,  of  good  and  evil;  of 
wfaidi  the  converse  is  ignorance  of  knowledge 
of  right  and  wrong,  of  good  and  evil.  Lord  L^ 
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tleton  held  the  test  to  be  the  state  called  oorr 
pos  mentis  or  sound  mind.  Lord  Erskine  dc 
flned  it  to  be  the  absence  of  any  practicable  dc 
liision  traceable  to  a  criminal  or  iminore 
♦act.  Defense  of  Hadfield  in  1  Pritchard  [•58< 
p.  16,  on  the  different  forms  of  insanity,  will  b 
found  the  somewhat  lengthy  definition  of  insax 
ity  by  Lord  Lyndhurst.    1  Shelf.  Lun.  46. 

The  English  judges  refuse  to  apply  to  the  ac 
of  the  insured  in  causing  his  death  the  princi 
pies  of  legal  and  moral  responsibility  recog 
nized  in  cases  where  the  contract,  the  last  will 
or  the  alleged  crime  of  such  persons  may  be  ii 
issue. 

In  Hartmcm  v.  Keystone  Ins.  Co,  21  Pa.  466 
the  doctrine  of  Botradaile  v.  Hunter  was  adopt 
ed,  with  the  confessedly  unsound  addition  tba 
suicide  would  avoid  a  policy,  although  therr 
were  no  condition  to  that  effect  in  the  policy. 

In  Dean  v.  Amer,  Ins.  Co,  4  Allen,  96,  th« 
court  of  Massachusetts  held  substantially  ihi 
doctrine  of  Borradaile  v.  Hunter. 

In  Kentucky,  in  8i.  Louis  L.  Ins.  Co.  v 
Graves,  6  Bush,  268,  the  court  were  dividec 
upon  the  question  of  the  soundness  of  Borra 
daile  v.  Hunter,hu.t  held  unanimously  thai 
where  the  suicide  was  committed  during  as  un 
controllable  passion  caused  by  intoxication,  the 
condition  was  broken  and  the  policy  avoidei.1. 

In  Cooper  ▼.  Mass.  L.  Ins.  Co.  102  Mass.  227 
the  doctrine  of  Dean  v.  Am.  L.  Ins.  Co.  was  re- 
affirmed ;  the  plaintiff  offering  to  prove  that  the 
deceased  was  insane  at  the  time  he  committed 
the  act;  that  he  acted  under  the  influence  and 
impulse  of  insanity,  and  that  his  act  of  aelf -de- 
struction was  the  direct  result  of  his  insanity. 

In  'Simiok  v.  Ins.  Co.  10  Am.  L.  Reg.  (N.  S.) 
102,  McKennan,  circuit  judge  U.  S.,  western 
district  Pennsylvania,  held  that  if  the  assured 
comprehended  the  physical  nature  <and  conse- 
quences of  the  act  and  intended  to  destroy  his 
life,  the  policy  was  void,  although  he  did  not 
comprehend  the  moral  nature  of  the  act. 

•On  the  other  hand,  in  Eastabrook  v.  [*58T 
Union  Ins.  Co.  54  Me.  224,  the  judge  at  the 
trial  instructed  the  jury  "that  if  the  insured 
was  governed  by  irresistible  or  blind  impulse 
in  committing  the  act  of  suicide  the  plaintiff 
would  be  entitled  to  recover."  This  decision 
was  sustained  by  the  supreme  court  of  the  state 
of  Maine. 

In  the  state  of  New  York  the  question  arose 
in  Breasted  v.  Farmers*  Loan  d  Trust  Co.  4 
Hill,  73.  In  an  action  upon  the  policy,  the  de- 
fendants pleaded  that  the  deceased  committed 
suicide  by  drowning  himself  in  the  Hudson 
river,  and  he  died  by  his  own  hand.  To  this 
the  plaintiff  replied  that  the  assured  was  "of 
unsound  mind  and  wholly  unconscious  of  the 
act."  The  defendants  demurred.  The  supreme 
court  overruled  the  demurrer,  holding  that  the 
reply  afforded  a  sufficient  answer  to  the  plea. 
The  case  afterwards  came  before  the  court  of 
appeals  oi  that  state,  8  N.  Y.  299,  when  it  was 
held  that  the  provision  in  the  policy  had  refer- 
ence to  a  criminal  act  of  self-destruction ;  that 
the  self-destruction  of  the  insured  while  insane 
and  incapable  of  discerning  between  right  and 
wrong  was  not  within  the  provision. 

In  the  case  of  Oay  v.  Thi  Union  M.  Life  Ins. 
Co,  2  Big.  Ins.  Cas.  4,  it  was  held  that  if  the 
deceased  was  conscious  of  the  act  he  was  com- 
mitting, if  he  intended  to  take  his  own  life  and 
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was  capable  of  understanding  the  nature  and 
consequences  of  it,  the  policy  was  void,  but  if 
the  insured  destroyed  himself  while  acting  un- 
der an  insane  delusion  which  overpowered  his 
understanding  and  will,  or  if  he  was  impelled 
to  the  act  by  an  uncontrollable  impulse,  the 
ease  did  not  fall  within  the  proviso  of  the  policy. 
This  decision,  it  is  stated  by  Bigelow,  supra, 
was  the  result  of  a  careful  deliberation  between 
Judges  Woodruff  and  Shipman  at  a  circuit 
court  of  the  United  States  held  by  them  jointly. 

In  his  work  on  Insurance,  §  894,  Mr.  Phillips, 
after  citing  the  cases,  closes  thus :  "And  I  take 
our  law  to  be  that  any  mental  derangement 
588*]  which  would  be  sufficient  to  exonerate  *a 
narty  from  a  Contract  would  render  a  person 
incapable  of  occasioning  the  forfeiture  of  a  pol- 
icy under  this  condition."  Phil.  Ins.  S  894. 

There  is  a  conflict  in  the  authorities  which 
cannot  be  reconciled. 

The  propositions  embodied  in  the  charge  be- 
fore us  are  in  some  respects  difTerent  from  each 
other,  but  in  principle  they  are  identical.  They 
rest  upon  the  same  basis,  the  moral  and  intel- 
lectual incapacity  of  the  deceased.  In  each  case 
the  physical  act  of  self-destruction  was  that  of 
George  Terry.  In  neither  was  it  truly  his  act. 
In  the  one  supposition,  he  did  it  when  his  rea- 
soning powers  were  overthrown  and  he  had  not 
Sower  or  capacity  to  exercise  thetn  upon  the  act 
e  was  about  to  do.  It  was,  in  effect,  as  if  his 
intellect  and  reason  were  blotted  out  or  had 
never  existed.  In  the  other,  if  he  understood 
and  appreciated  the  effect  of  his  act,  an  uncon- 
trollable impulse  caused  by  insanity  compelled 
its  commission.  He  had  not  the  power  to  re- 
frain from  its  commission  or  to  resist  the  im- 
pulse. Each  of  the  principles  put  forth  by  the 
judge  rests  upon  the  same  basis — that  the  act 
was  not  the  voluntary,  intelligent  act  of  the  de- 
ceased. 

The  causes  of  insanity  are  as  varied  as  the 
varying  circumstances  of  man. 

"Some  for  love,  some  for  jealousy, 

Per  grim  religion  some,  and  some  for  pride. 
Have  lost  their  reason ;  some  for  fear  of  want, 
Want  all  tbeir  lives;  md  others  every  day, 
Por  fear  of  dying,  suffer  worse  than  death.^*  f 

When  we  apeak  of  the  "mentar*  condition  of 
a  person,  we  refer  to  his  senses,  his  perceptions, 
his  consciousness,  his  ideas.  If  his  mental  con- 
dition is  perfect,  his  will,  his  memory,  his  un- 
derstanding, are  perfect  and  connected  with  a 
healthy  bodily  organization.  If  these  do  not 
concur,  his  mental  condition  is  diseased  or  de- 
fective. 

Excessive  action  of  the  brain,  whereby  the 
faooltiea  become  exhausted;  a  want  of  proper 
589* J  action  whereby  th«  *f unctions  become 
impaired  and  diminished :  the  visions  delusions 
and  mania  which  accompany  irritability,  or  the 
weakness  which  results  from  an  exoess  of  vital 
functions,  indigestion  and  sleeplessness,  are  all 
the  result  of  a  disturbance  of  the  physical  sys- 
tem. The  intellect  and  intelligence  of  man  are 
manifested  through  the  organs  of  the  brain, 
and  from  these  consciousness,  will,  memory, 
judgment,  thought,  volition,  and  passion,  the 
lunHions  of  the  mind,  do  proceed.  Without 
the  brain  these  cannot  exist.  With  an  injured 
or  diseased  brain,  their  powers  are  impaired  or 
diminished. 


t  Armstrong  on    Ilea  It  b,   book   4,   v.  84.     Cited. 
Shelf.  Lon.  Ul.  I,  43. 
15  W4U.  U.  S.  Book  21^ 


We  have  not  before  ns  the  particular  facts 
on  which  the  questions  of  the  sanity  of  Terry 
were  presented.  We  may  assume  that  proof 
was  given  upon  which  the  propositions  of  the 
charge  were  based.  We  do  noL  know  whether 
lie  was  sleepless,  unduly  excited,  or  unnatural- 
ly depressed;  whether  he  had  abandoned  his 
accustomed  habits  and  pursuits  and  adopted 
new  and  unusual  ones;  from  a  quiet,  orderly 
man,  had  become  disorderly,  vicious,  or  licen- 
tious; that  his  fondness  for  his  wife  and  chil- 
dren changed  to  dislike  and  abuse;  that  jeal- 
ousy, pride,  the  fear  of  want,  the  fear  of  death 
had  overtaken  him.  He  may  have  realized  the 
state  supposed  by  the  counsel  in  arguing  Borra- 
daile  v.  Hunter,  5  Mann,  k  G.  639,  viz.: that  his 
death  might  have  resulted  from  an  act  commit- 
ted under  the  influence  of  delirium,  or  that  in 
a  paroxysm  of  fever  he  might  have  precipitated 
himself  from  a  window,  or  having  been  bled,  he 
might  have  torn  away  the  bandages.  Whether 
he  swallowed  poison  or  did  th^  other  insane 
acts  might  result  from  the  same  condition  of 
body  and  mind. ' 

l5elirium,  fever,  tearing  away  the  bandages 
for  preserving  the  life,  the  taking  of  poison,  in 
a  case  like  that  before  us,  are  all  results  of  bod- 
ily disease.  If  bodily  disease  in  these  or  other 
forms  overthrew  Terry's  reasoning  faculties,  in 
other  words,  destroved  his  consciousness,  his 
judgment,  his  volition,  his  will,  he  remained 
the  form  of  the  man  only.  The  reflecting,  re- 
sponsible being  did  not  exist.  In  the  language 
of  the  successful  counsel  in  Borradaile  v.  Hunt- 
er, "In  these  and  many  other  cases,  though, 
strictly  speaking,  the  assured  may  be  said  to 
have  died  by  lus  own  hands,  the  *cir-  [*590 
cumstances  clearly  would  not  be  such  as  the 
parties  contemplated  when  the  contract  was  en- 
tered into." 

•  That  form  of  insanity  called  impulsive  insan- 
ity, by  which  the  person  is  irresistibly  impelled 
to  the  commission  of  an  act,  is  recognized  by 
writers  on  this  subject.  It  is  sometimes  accom- 
panied by  delusions,  and  sometimes  exists  with- 
out them.  The  insanity  may  be  patent  in  many 
ways,  or  it  may  be  concealed.  We  speak  of  the 
impulses  of  persons  of  unsound  mind.  They  are 
manifested  in  every  form ;  breaking  of  windows, 
destruction  of  furniture,  tearing  of  clothes,  flr- 
ing  of  houses,  assaults,  murders,  and  suicides, 
li^e  cases- are  to  be  carefully  distinguished  from 
those  where  persons  in  the  possession  of  their 
reasoning  faculties  are  impelled  by  passion, 
merelv,  in  the  same  direction.  Sec  BLandford  on 
insanity,  "Impulsive  Insanity." 

Dr.  Rea,  cited  by  Fisher,  approves  the  charge 
of  the  judge  in  HaakeWs  Case,  where  he  says: 
"The  true  test  lies  in  the  word  'power.*  Has 
the  defendant  in  a  criminal  case  the  power  to 
distinguish  right  from  wrong,  and  the  power  to 
adhere  to  the  riglit  and  avoid  the  wrong?" 
Fisher,  Insanity,  p.  83. 

The  question  of  sanity  has  usually  been  pre- 
sented upon  the  validity  of  an  agreement,  the 
capacity  to  make  a  will,  or  upon  responsibility 
for  crime.  If  Terry  had  made  an  agreement 
under  the  circumstances  stated  in  the  charge, 
a  jury  or  a  court  would  have  been  justified  in 
pronouncing  it  invalid.  A  will,  then,  made  by 
him,  would  liave  been  rejected  by  the  surropit^ 
if  oflfered  for  probate.  If  upon  trial  for  a  crim- 
inal offense,  upon  all  the  authorities,  he  would 
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bare  been  entitled  to  a  charge,  that  upon  proof 
of  the  facts  assumed,  the  jury  must  acquit  him. 
Freeman  v.  People,  4  Den.  9 ;  Willis  v.  The  Peo^ 
pie,  32  N.  Y.  719;  8*faman's  8oo.  v.  Hopper,  33 
N.  Y.  619;  Winchester's  Case,  6  Coke,  23; 
Combe*s  Case,  Moore,  759. 
.  We  think  a  similar  principle  must  control  the 
present  case,  although  the  standard  may  be  dif- 
ferent. 

We  hold  the  rule  on  the  question  before  us 
591*]  to  be  this:   If  *the  assured,  being  in  the 

?>osseHsion  of  his  ordinary  reasoning  faculties, 
rom  anger,  pride,  jealousy,  or  a  desire  to  es- 
cape from  the  ills  of  life,  intentionally  takes 
his  own  life,  the  proviso  attaches,  and  there  can 
be  no  recovery.  If  the  death  is  caused  by  the  vol- 
untary act  of  the  assured,  he  knowing  and  In- 
tending that-  his  death  shall  be  the  result  of  his 
act,  but  when  his  reasoning  faculties  are  so  far 
impaired  that  he  is  not  able  to  understand  the 
moral  character,  the  general  nature,  conse<^uen- 
<H>s  and  effect  of  the  act  he  is  about  to  commit,  or 
when  he  is  impelled  thereto  by  an  insane  im- 

Sulsc,  which  he  has  not  the  power  to  resist,  such 
eath  is  not  within  the  contemplation  of  the 
parties  to  the  contract,  and  the  insurer  is  liable. 
In  the  present  instance,  the  contract  of  insur- 
ance was  made  between  Mrs.  Terry  and  the 
company;  the  insured  not  being  m  form  a 
party  to  the  contract.  Such  contracts  are  fre- 
quently made  by  the  insured  himself,  the  pol- 
icy stating  that  it  is  for  the  benefit  of  the  wife, 
and  that  m  tlie  event  of  death  the  money  is  to 
be  paid  to  her.  We  see  no  difference  in  the  cases. 
In  each  it  is  the  case  of  a  contract,  and  is  to  be 
BO  rendered  as  to  give  effect  to  the  intention  of 
the  parties.  Nor  do  we  see  any  difference  for 
this  purpose  in  the  meaning  of  the  expressions, 
commit  suicide,  take  his  own  life,  or  die  by  his 
own  hands.  With  either  expression,  it  is  not 
claimed  that  accidental  self-destruction,  deafh 
in  endeavoring  to  escape  from  the  flames,  or 
the  like,  is  witliin  the  proviso. 
The  judgment  must  he  affirmed. 

Dissenting,  Mr.  Justice  Strong:* 


MERCHANTS'      EXCHANGE      NATIONAL 

BANK,  Appt., 

V. 

JOHN  THOMPSON,  Bankrupt; 

AND 

ERASTUS  F.  MEAD,  Appt., 

V. 

JOHN  THOMPSON,  Bankrupt. 

(Bee  8.C.  "Mead  v.  Thompson,"  15  Wall.  035-639.) 

Appeals  from  circuit  in  bankrupt  cases,  when 

not  allowed. 

An  appeal  from  a  decision  made  by  the  circuit 
court  in  the  exercise  of  its  supervisory  Jurisdic- 
tion conferred  by  section  2  of  the  banltrupt  act, 
cannot  be  entertained. 

[Nos.  240,  250.] 
Submitted  Apr.  18, 1878.  Decided  Apr.  28, 187S. 

APPEALS   from   the  Circuit   Court  of   the 
United  States  for  the  Southern  District  of 
New  York. 
On  motion  to  dismiss. 

The  case  sufficiently  appears  in  the  opinion 
of  the  court. 


Note, — Appeal  and  review  in  hankruptcy  caaea 
— see  note  to  In  re  Eggert,  43  C.  C.  A.  1. 

?4? 


Messrs.  Amaaa  J.  Parker  and  E. 

for  appellee: 

The  only  mode  of  review  at  the  circuit  court 
was  by  petition,  under  the  2d  section  of  the  act% 

1  Abb.  505. 

Ruddick  v.  Billings,  3  B.  R.  14,  1  Wool.  330, 
In  re  O'Brien,  1  B.  R  38 ;  /n  re  Hall,  1  DUL 
586. 

In  such  cases,  no  appeal  lies  to  this  court. 

Morgan  v.  ThomhilU  5  B.  R.  1,  11  Wall.  65, 
20  L.  ed.  60 ;  HaU  v.  Allen,  12  Wall.  452,  20  L. 
ed.  458;  Matter  of  Alex,  8  Am.  Law,  Reg.  N.  S. 
423. 

Messrs.  E.  C.  Benedict,  O.  A.  Beimas  and 
ti.  Chas.  Ulman,  for  appellants: 

First  Point.  The  authority  for  these  app«*al8 
will  be  found  in  section  22  of  the  act  of  1180. 

See  1  Brightly,  Dig.  257. 

We  quote  the  language:  "And  upon  a  like 
process  may  final  judgments  and  decrees  in  civil 
actions  and  suits  in  equity  in  the  circuit  court, 
brought  there  by  original  process,  or  removed 
there  from  courts  of  the  several  states,  or  re- 
moved there  by  appeal  from  the  district  court, 
where  the  matter  in  dispute  exceeds  tiie  sum 
or  value  of  $2,000,  exclusive  of  costs,  be  re-ex- 
amined and  reversed  or  affirmed,  in  the  Su- 
preme Court,  the  citation,  in  sucli  cases,  being 
signed  by  a  judge  of  such  circuit  court,  or  jus- 
tice of  the  Supreme  Court,  and  the  adverse 
party  having  at  least  thirty  days'  notice." 

Second  Point.  If  this  statute  does  not  au- 
thorize this  appeal,  it  must  be  because  the  de- 
cree appealed  from  is  not  a  decree  in  a  civil  ac- 
tion or  suit  in  equity,  or  because  it  was  not 
removed  by  appeal  from  a  district  court;  as 
there  can  be  no  question  that  the  sum  or  value 
in  dispute  exceeds  the  sum  of  $2,000. 

Third  Point.  We  say,  then,  first,  that  this 
proceeding  in  bankruptcy  is  a  suit  in  equity 
within  the  meaning  of  the  statute ;  and  second, 
that  it  was  removed  to  the  circuit  court  by  ap- 
peal from  the  district  court. 

The  extent  of  the  judicial  power  of  the 
courts  of  the  United  States  is  aefined  by  the 
2d  section  of  the  3d  article  of  the  Constitution, 
which  declares  that  "Thef*  judicial  ptower  shall 
extend  to  all  cases  in  law  and  equity  arising 
under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made  or  which  shall  be 
made  under  their  authority." 

No  other  language  can  be  found  which  au- 
thorizes, the  giving  of  any  jurisdiction  to  the 
district  courts  in  bankrupt<^  proceedings. 

A  bankruptcy  proceeding  must  be  a  case  in 

law,  arising  under   the   laws    of    the   United 

'  States,  or  a  case  in  equity,  arising  under  the 

laws  of  the  United  States,  or  it  is  not  within 

the  judicial  power. 

A  bankruptcy  proceeding  is  a  suit.  The 
power  conferred  upon  the  district  court  by  the 
bankrupt  act  is  a  judicial  power. 

United  States  v.  Farcira,  13  How.  40 ;  see  in 
note  to  that  case.  United  States  v.  Todd,  52. 

It  is  a  power  conferred  upon  them  under  the 
express  designation  of  courts. 

The  power  given  to  the  judge  sitting  at  cham- 
bers is.  that  "He  shall  have  the  same  power 
and  jurisdiction,  including  the  power  of  keep- 
ing order  and  of  punishing  any  contempt  of 
his  authority,  as  when  sitting  in  court. 

Sec,  bankrupt  act,  §  1,  and  throughout  the 
act, 
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We  contend  that  it  U  a  case  in  equity,  in 
which  the  bankrupt  proceeds  ( in  voluntary  pro- 
oeedi^tgs)  a^inst  all  his  creditors  in  the  form 
prescribed  by  law,  to  obtain  a  judicial  decree 
discharguig  him  from  all  his  debts. 

See,  O^boTH  V.  Bank,  9  Wheat,  738,  819. 

A  judicial  power  is  capable  of  acting  only 
when  the  subject  is  submitted  to  it  by  a  party 
who  asserts  his  rights  in  the  form  prescribed  by 
law.  It  then  becomes  a  case;  and  the  Consti- 
tution declares  that  the  judicial  power  shall  ex- 
tend to  all  cases  arising  under  the  Constitu- 
tion, laws  and  treaties  of  the  United  States. 

In  Weston  v.  Charleston,  2  Pet.  449,  the  Ques- 
tion was  considered,  whether  a  writ  of  prohibi- 
tion was  a  suit,  and  this  court  held  that  it  was. 

It  is  a  suit  in  canity.  It  must  either  be  a 
case  in  law  or  equity,  else  the  district  court 
could  not  receive  the  jurisdiction  of  it.  Const., 
art.  III.,  S  2. 

It  has  none  of  the  characteristics  of  a  case  in 
law. 

Waring  v.  Clarke,  6  How.  460. 

It  has  all  the  characteristics  of  a  case  in 
equity. 

The  bankrupt  act  (§1)  itself  places  it  in 
the  category  of  suits  in  equity,  by  declaring: 

"The  said  courts  shall  have  full  authorit/  to 
compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of 
contempt,  and  other  remedial  process,  to  the 
same  extent  that  the  circuit  courts  now  bxve 
in  any  suit  pending  therein  in  equity." 

The  decree  of  discharge  granted  by  the  dis- 
trict court  was,  then,  a  final  decree  in  a  suit  in 
equity  in  that,  court. 

From  this  decree,  an  appeal  was  properly 
taken  to  the  circuit  court,  under  the  2d  sec- 
tion of  the  act  of  Mar.  3, 1802,  2  Stat,  at  L.  244, 
which  reads  as  follows  * 

"From  all  final  judgments  or  decrees  in  any 
of  the  district  courts  of  the  United  States,  an 
appeal,  when  the  matter  in  dispute,  exclusive 
of  eosts,  shall  exceed  the  sum  or  value  of  $50, 
shall  be  allowed  to  the  circuit  court,  next  to 
be  holden  in  the  district  where  such  final  judg- 
ment or  judgments,  «decree  or  decrees  may  he 
rendered,  and  the  circuit  court  or  courts,  are 
hereby  authorized  and  reauired  to  receive,  hear 
and  determine  such  appeal." 

That  this  provision  is  applicable  to  the  ap- 
peal taken  in  this  case,  see  Ew  parte  Zellner,  9 
Wall.  246,  19  L.  ed.  666. 

It  thus  appears  that  the  decree  ot  the  circuit 
court,  from  which  this  appeal  to  the  United 
States  Supreme  Court  is  taken,  was  a  decree  in 
a  suit  in  equity,  removed  there  by  appeal  from 
the  district  court;  and  therefore  an  appeal  to 
this  court  is  within  the  act  of  1789,  above 
quoted. 

In  Morgan  v.  Thornhill,  5  N.  B.  R.  1,  and 
HaU  V.  AlUn,  12  Wall.  452,  20  L.  ed.  458,  the 
orders  sought  to  be  reviewed  were  not  final  de- 
crees, but  only  interlocutory  orders;  and  the 
only  mode  of  review  at  the  circuit  was  by  peti- 
tion under  said  section  2,  and  such  was  the 
«node  resorted  to  in  those  cases. 

They  are,  therefore,  clearly  to  be  distin- 
guished from  the  case  before  the  court,  in  which 
there  was  a  final  decree  in  the  district  court, 
discharging  the  bankrupt  from  all  his  debts; 
from  which  final  decree  an  appeal  was  taken  to 
the  circuit  court,  and  the  whole  record  taken  up 
15  Waix. 


to  the  circuit  court ;  and  the  appeal  to  this  court 
was  from  the  decree  of  the  circuit,  affirming 
the  decree  made  in  the  district  and  decreeing 
the  bankrupt's  discharge. 

Mr  Justice  Strons  delivered  the  opinion  of 
*the  court.  [*638 

In  Morgan  v.  Thornhill,  11  Wall.  65,  20  L. 
ed.  60.  and  in  Uall  v.  Allen.  12  Wall.  452, 20  L. 
ed.  458,  it  was  held  that  no  appeal  lies  to  this 
court  from  a  decree  of  a  circuit  court,  made  in 
the  exercise  of  the  supervisory  jurisdiction  con- 
ferred upon  it  by  the  2d  section  of  the  bankrupt 
act  of  March  2,  1867  If,  then,  the  decree  from 
"which  these  appeals  have  been  taken  was  made 
in  the  exercise  of  that  jurisdiction,  they  are  unr 
authorized,  and  they  must  be  dismissed.  And 
that  they  were  thus  made  is  very  plainly  ex- 
hibited in  the  record.  The  order  of  the  district 
court  discharging  the  bankrupt  was  made  on 
the  14th  day  of  June,  1869,  and  on  the  24th  of 
that  month,  Erastus  F.  Mead,  one  of  the  pres- 
ent appellants,  filed,  in  the  office  of  the  clerk 
of  that  court,  a  notice  that  he  did  thereby  ap- 
peal from  the  order  of  the  circuit  court.  This 
was  followed  by  a  bond  for  costs,  which  was 
filed  and  served  by  copy  on  the  3d  of  July,  and 
on  the  same  day  a  petition  for  review  of  the 
order  of  the  district  judge  was  verified  and 
served.  The  prayer  of  the  petition  was  that  the 
circuit  judge  would  review  the  decision  of  the 
district  judge  and  reverse  the  same,  and  grant 
such  further  order  or  relief  as  might  seem  just. 

Whatever  may  have  been  intended,  on  the 
24th  day  of  June,  when  the  notice  of  an  appeal 
was  given,  it  is  plain  that  the  appellant  sought 
relief  afterwards  only  by  his  petition  of  review 
under  the  first  clause  of  the  2d  section  of  the 
act. 

And  the  si^me  remark  may  be  made  respect- 
ing the  Merchants'  Exchange  National  Bank, 
of  New  York,  the  other  appellants  to  this  court. 
Indeed,  the  record  exhibits  no  notice  given  by 
them  of  an  intention  to  appeal  from  the  order 
of  the  district  court,  nor  even  any  petition  for 
a  review.  It  is  intimated,  however,  in  the  pro- 
ceedings of  the  circuit  court,  that  such  a  peti- 
tion was  presented,  and  it  may  be  assumed  to 
have  been  a  fact. 

The  present  appellants  then  came  before  the 
circuit  court,  not  as  appellants  from  the  order 
of  discharge  made  *by  the  district  [*630 
judge,  but  as  applicants  for  the  general  super- 
intending power  of  the  circuit  court  over  aU 
questions  arising  under  the  bankrupt  act; 
merely  as  petitioners  for  that  revision  which 
we  have  held  to  be  final.  And  only  that  revis- 
ory jurisdiction  was  exercised.  This  is  evident 
from  the  decision  of  the  circuit  court,  from 
which  these  appeals  have  been  taken. 

That  decision  made  April  13,  1871,  was  as 
follows : 

'•The  petitions  of  Erastus  F.  Mead,  by  E.  N. 
Taf  t,  Esq.,  his  solicitor,  and  the  Merchant's  Ex- 
change National  Bank,  by  G.  A.  Seixas,  Esq., 
their  solicitor,  creditors  of  the  said  John  Thomp- 
son, banker,  for  a  review  of  the  order  granted 
by  the  United  States  district  court  for  the 
southern  district  of  New  York,  on  the  14th 
day  of  June,  18U9,  declaring  said  bankrupt  for- 
ever discharged  from  all  his  debts,  provable 
under  the  a(S  of  Congress  entitled  'An  Act  to 
Establish   a  Uniform   System   of  Bankruptcy 
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Throughout  the  United  States/  approved  March 
Z,  1867,  having  been  brought  to  a  hearing  be- 
fore this  court,  after  hearing  E.  N.  Talt,  Esq., 
and  G.  A.  Seixas,  in  behalf  of  said  creditors, 
respectively,  and  E.  More  of  counsel  for  said 
bankrupt,  it  is  ordered  and  adjudged  that  the 
said  order,  entered  in  the  said  district  court, 
declaring  the  said  John  Thompson,  bankrupt, 
discharged  from  all  his  debts  as  aforesaid,  be, 
and  the  same  her^y  is,  in  all  things,  affirmed. 

(Signed)  L.  B.  WooobTuff, 

Circuit  Judge." 

Whether,  if  appeals  had  been  taken  from  the 
district  court  and  prosecuted  in  the  circuit 
court,  and  if  the  circuit  court  had  heard  and 
decided  them,  an  appeal  would  lie  to  this  court, 
need  not  now  be  determined,  for  we  have  no 
such  case  before  us.  The  present,  being  ap- 
peals from  a  decision  made  by  the  circuit  court 
in  the  exercise  of  its  supervisory  jurisdicticm, 
cannot  be  entertained. 

The  appeals  are  diamUaed, 


643*1 


•CHRISTOPHER    CAMMACK,    Jr., 
Appi., 

V. 

MARGARET  F.  LEWIS. 


(See  S.  a  15  Wall.  643-649.) 

Wagering  policy,  what  is — assignment  of- 
covery  of  advances — recovery  by  executriw. 

1.  A  policy  on  the  life  of  another  for  |3,000,  to 
cover  a  debt  of  |70,  is  a  mere  wagering  policy ; 
notwithstanding  the  person  procuring  the  policy 
was  only  to  get  |2,000  out  of  $3,000,  and  the  pol- 
icy was  taken  oat  in  the  name  of  the  one  whose 
life  was  insured  and  assigned  hy  him  to  the  per- 
son BO  procuring  it,  and  the  former  executed  a  note 
to  the  latter  for  $3,000,  which  was  without  con- 
sideration. 

2.  The  person  procuring  the  insurance  can  on- 
ly hold  the  policy  as  security  for  what  the  one 
whose  life  was  insured  owed  him  when  it  was  as- 
signed, and  such  advances  as  he  might  afterwards 
make  on  account  of  it :  and  the  assignment  of  the 
policy  to  him  was  only  valid  to  that  extent. 

8.  The  administratrix  of  the  person  whose  life 
was  insured  may  recover  of  the  person  procuring 
the  Insurance,  the  amount  of  the  insurance  less 
such  debt  and  advances,  after  such  amount  has 
been  paid  by  the  company  to  the  latter. 

4.  The  receipt  by  the  wife,  of  one  third  of  the 
Insurance  money.  In  pursuance  of  an  agreement 
made  when  the  policy  was  taken  out,  does  not  con- 
clude her  as  a  settlement  of  the  matter,  so  as  to 
grevent  her  when  afterwards  appointed  admlnis- 
ratrlx  of  the  assured,  from  recovering  the  bal- 
ance of  the  same. 

[No.  211.] 
Argued  Apr.  9,  1878,    Decided  Apr,  28,  187S. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellee,  to  recover  a  balance  alleged 
to  be  due  her  from  the  receipts  of  a  certain 
policy  of  life  insurance.  A  decree  having  been 
entered  in  her  favor,  the  defendant  took  an  ap- 
peal in  this  court. 

The  case  is  stated  by  the  court. 

Messrs.  T.  T.  Crittenden,  F.  P.  Stanton 
and  W.  8.  Cow,  for  appellant: 

Did  Cammadc  hold  the  policy  of  insurance  as 
a  mere  security  for  the  indebtedness  of  John  E. 
Lewis,  or  as  owner  by  virtue  of  valid  contract 
made  for  a  valuable  consideration  T 
f44 


It  was  clearly  a  case  of  mixed  pecuniary  in- 
terest and  personal  friendship.  Lewis  was,  and 
had  been  for  some  time,  in  embarrassed  circum- 
stances; Cammack  was  his  friend,  to  whom  be 
frequently  applied  for  help,  and  who,  as  a 
friend  and  creditor,  suggested  that  Lewis 
should  obtain  a  policy  upon  his  life. 

Ab  security  to  the  extent  of  $100.  such  a  con- 
tract would  have  proved  the  appellant  void  of 
understanding,  but,  when  connected  with  his 
warm  personal  friendship  towards  Lewis,  and 
a  fair  provision  for  his  widow  out  of  the  pro- 
ceeds, it  is  such  a  contract  as  men  may  nuike 
and  courts  approve. 

The  appellant  also  advanced  $50,  to  pay  the 
premium  upon  another  policy  for  $2,500  upon 
the  life  of  John  E.  Lewis,  in  the  Massachu- 
setts Mutual  Life  Insurance  Company,  In 
which  the  appellant  had  no  interest. 

The  insurance  for  $3,000  was  made  by  John 
E.  Lewis  in  his  own  name,  and  he  assigned  it 
to  said  Cammack,  upon  the  terms  above  stated. 
There  seems  to  be  no  reason  why  he  should  not 
give  or  convey  the  benefit  of  his  interest  to  any 
other  whom  he  might  select.    20  N.  Y.  32. 

The  assured  had  the  same  legal  right  to  give, 
devise  or  sell  his  interest  in  the  policy  as  in 
any  other  personal  property  belonging  to  hinL 

St.  John  V.  Ins.  Co.  13  N.  Y.  31 ;  Ashley  ▼. 
Ashley,  3  Sim.  149  j  Valton  v.  Ins.  8oe,  22 
Barb.  9;  St.  John  v.  Ins.  Co.  2  Duer,  419. 

It  was  a  sale  by  J  E.  Lewis  to  said  Cammack 
in  writing,  as  fiUly  appears  by  the  assignment 
of  the  policy,  the  due-biil  for  $3,000,  and  the 
declaration  of  trust,  etc.,  of  Sep.  15,  1868. 

2  Kent,  (marg.),  468;  Williamson  v.  Berry, 
8  How.  544. 

A  transfer  of  the  policy  by  consent  off  the 
company  is  a  new  and  independent  contract 
with  transferee. 

7  Barb.  573;  5  N.  Y.  405;  3  Met.  69;  16 
Barb.  254;  5  Fost.  207. 

As  to  the  effect  and  validity  of  contract 
where  one  is  insured  and  another  pays  the  pre- 
mium, see,  Clark  v.  Durand,  12  Wis.  223. 

There  is  no  evidence  of  fraud  and  it  is  posi- 
tively denied  in  the  answer. 

Parker  v.  Phetteplace,  1  Wall.  684,  17  L.  ed. 
675. 

Messrs.  A.  MoCallnnt  and  Tkoa.  J".  I>«« 
rant,  for  appellee: 

The  decree  was  right  in  treating  the  assign- 
ment of  the  policy  to  Cammack  as  a  mere  se- 
curity. The  appellant  himself  treated  it  as  a 
security.  He  retained  the  overdue  note  for  $70 
in  his  possession  unsatisfied,  and  the  account 
for  $26.35,  as  an  open  account,  until  he  had 
collected  the  proceeds  of  the  policy  of  insurance 
and  re-imbursed  himself  therefrom.  The  as- 
signment could  not,  therefore,  have  been  given 
in  payment  of  the  indebtedness,  because  the 
debt  was  not,  in  fact,  paid  by  the  assignment, 
but  out  of  the  fund  secured  by  the  assignment. 
The  assignment  must  have  been  given  as  col- 
lateral security,  the  act  of  the  appellant  in  re- 
taining the  evidence  of  the  debt  in  his  own  pos- 
session imsatisfied,  until  marked  "Satisfied'M^ 
the  proceeds  of  the  policy,  shows  that  he  so  con- 
sidered it.  Cammack's  claim  is  against  all  con- 
science: for  he  avers  that  Lewis  only  owed  him 
about  $100,  for  which  he  claims  about  $2  000 
for  his  friendly  act  (!)  in  securing  himself 
IMj^in^t  loss, 
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To  eonstitute  a  bona  flde  purchaser  for  a:  val- 
uable consideration,  the  sale  must  be  for  a  new 
consideration^  and  the  transfer  of  property 
merely  as  a  new  security  for  old  debts  and  lia- 
bilities, without  extinguishment  or  surrender 
of  such  debts,  or  of  the  old  security  thereof,  is 
not  sufficient. 

Morse  v.  Godfrey,  3  Story,  365. 

A  insured  his  life  for  $2,000,  and  made  two 
payments  on  the  same.  He  then  assigned  the 
policy  to  B  as  security  for  a. debt,  and  B  there- 
after paid  the  premiums  regularly  until  the 
death  of  A,  and  then  collected  the  insurance.  He 
claimed  the  right  to  the  whole  amoimt  of  this 
money.  A*b  widow  and  children  also  claimed 
the  whole,  disputing  the  legality  of  the  assign- 
ment. Held,  that  the  assignment  was  legal; 
but  that  B  was  entitled  to  no  more  than  was 
sufficient  to  pay  the  debt  of  A  and  re-imburse 
B  in  the  amount  of  premiums  paid;  and  the 
rest  belonged  to  the  widow  and  children. 

Bison  y.  Wilkerson,  3  Sneed,  565. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  equity  of 
the  supreme  court  of  the  District  of  Columbia, 
in  favor  of  Margaret  F.  Lewis,  against  appel- 
lant Cammack. 

The  facts,  as  far  as  they  can  be  gathered  from 
the  bill,  answer  and  depositions,  are  substan- 
tially these: 

John  £.  Lewis,  the  husband  of  complainant, 
who  sued  as  his  administratrix,  being  indebted 
to  Cammack  in  the  sum  of  $70,  and  being  in 
bad  health  procured,  at  Cammack's  suggestion, 
an  insurance  of  his  life  in  the  New  Jersey 
Mutual  Life  Insurance  Company,  for  $3,000. 
Cammack  paid  the  premium  for  the  first  year, 
and  took  an  assignment  of  the  policy  from 
Lewis  to  himself. 

He  also  took  from  Lewis  a  note  for  $3,000,  at 
the  same  time,  which  he  admits  was  without 
any  consideration;  and  he  had  Lewis's  note, 
which  he  kept  for  $70  indebtedness  really  due. 

Lewis  died  before  the  expiration  of  the.  first 
year,  and  Cammack  collected  from  the  insur- 
ance company  the  $3,000,  and  paid  over  to  com- 
plainant one  third  of  that  sum,  less  the 
amount  of  the  premium  paid  by  him,  and  an- 
other small  account  which  he  had  against 
Lewis.  The  present  suit  is  brought  to  recover 
the  remainder  of  the  $3,000 ;  and  the  court  be- 
low, holding  that  Cammack  held  the  policy  un- 
der the  assignment  as  a  mere  security  for  what 
Lewis  owed  him,  decreed  that  he  should  pay 
aver  the  balance,  after  deducting  that'  small 
warn,  and  he  appeals  from  that  decree. 

Cammack  alleges  that  the  policy  was  taken 
out  under  an  agreement  between  Lewis  and 
himself,  that  he  should  pay  the  premiums  for 
the  seven  years  the  policy  was  to  run,  and  in 
consideration  of  those  payments  and  what 
Lewis  owed  him,  he  should,  in  the  event  of 
Lewis's  death  during  the  life  of  the  policy,  re- 
ceive two  thirds  of  the  amount  of  the  policy, 
and  pay  over  the  other  third  to  Lewis's  wife  or 
his  heirs.  In  support  of  this  there  is  produced 
among  Lewis's  papers,  found  after  his  death, 
an  instrument  signed  by  Cammack,  in  which 
he  agrees  to  pay  to  the  wife  of  Lewis  $1,000  in 
the  event  of  his  death,  and  of  that  sum  being 
reeeived  by  him  on  the  policy  above  mentioned. 
Ifi  Wall. 


If  the  transaction  as  set  up  by  Cammack  be 
true,  then,  so  far  as  he  was  concerned,  it  was  a 
sheer  wagering  policy,  and  probably  a  fraud  on 
the  insurance  company.  To  procure  a  policy 
for  $3,000  to  cover  a  debt  of  $70  is  of  itself  a 
mere  •wager.  The  disproportion  be-  [*648 
Iween  the  real  interest  of  the  creditor  and  the 
amount  to  be  received  by  him  deprives  it  of  all 
pretense  to  be  a  bona  fide  effort  to  secure  the 
debt,  and  the  strength  of  this  proposition  is  not 
diminished  by  the  fact  that  Cammack  was  only 
to  get  $2,000  out  of  the  $3,000;  nor  is  it  weak- 
ened by  the  fact  that  the  policy  was  taken  out 
in  the  name  of  Lewis  and  assigned  by  him  to 
Cammack.  This  view  of  the  subject  receives 
confirmation  from  the  note  executed  by  Lewis 
to  Cammack  for  the  precise  amount  of  the  risk 
in  the  policy,  which,  if  Cammack's  account  be 
true,  was  without  consideration,  and  could  only 
have  been  intended  for  some  purpose  of  decep- 
tion ;  probably  to  impose  on  the  insurance  com- 
pany. 

Under  tliese  circumstances,  we  think  that 
Cammack  could,  m  equity  and  good  conscience, 
only  hold  the  policy  as  security  for  what  Lewis 
owed  him  when  it  was  assigned,  and  such  ad- 
vances as  he  might  afterwards  make  on  account 
of  it,  and  that  the  assignment  of  the  policy  to 
him  was  only  valid  to  that  extent. 

Whether  Lewis  was  a  participant  in  the 
fraud  does  not  fully  appear.  Such  conversa- 
tions of  his  as  are  proved  tend  to  show  that  he 
looked  upon  Cammack  as  a  friend,  to  whom  he 
was  willing  to  trust  the  policy  assigned,  and 
that  he  never  supposed  more  would  be  claimed 
by  Cammack  than  what  he  owed  him.  It  is  also 
probable  that  he  believed  he  would  survive  the 
life  of  the  policy,  and  with  the  single  exception 
of  the  note  for  $3,000,  given  by  him  without 
consideration,  there  is  nothing  proved  against 
him  inconsistent  with  that  view  of  the  matter, 
and  with  his  fair  dealing.  At  all  events,  we  do 
not  see  such  evidence  on  his  part  of  a  corrupt 
transaction,  as  to  forbid  the  court  from  doing 
justice  between  his  administratrix  and  Cam- 
mack, after  the  amount  secured  by  the  policy 
has  been  paid  by  the  company  to  the  latter. 

The  receipt  of  the  one  third  of  the  insurance 
money  by  complainant  does  not,  we  think,  un- 
der all  the  circumstances  of  the  case,  conclude 
her  as  a  settlement  of  the  matter  in  dispute.  It 
is  obvious  that  she  was  ignorant  of  the  full  ex 
tent  of  her  rights;  that  she  acted  hastily  and 
*witliout  due  consideration,  and  was  [*640 
largely  influenced  by  the  advice  of  Mr.  Chand- 
lee,  who  had  been  her  husband's  friend  and  ad- 
viser, and  who  was  prompted  to  do  wliat  he  did 
by  Cammack,  while  in  ignorance  of  many  of 
the  facts  of  the  case. 

Besides,  the  bill  in  this  case,  as  appears  on 
its  face,  is  brought  by  her  as  administratrix, 
and  the  receipt  by  her  of  the  one  third  paid  on 
the  policy  was  before  any  administrator  had 
been  appointed.  If  she  has  a  right  to  recover 
all  the  $3,000  as  administratrix,  it  could  not  Im 
defeated  by  her  receipt  of  $1,000,  paid  to  her  in 
her  own  right  before  any  administration  had 
')een  taken  out  on  Lewis's  estate. 

On  the  tchole,  tee  are  of  opinion  that  the  de- 
cree of  the  Supreme  Court  should  he  affirmed, 
and  it  is  so  ordered, 
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ASAHEL  P.  LYMAN  ei  ah 

(See  S.  C.  15  Wall.  664>671.) 

Verbal  contract  of  insurance — token  cannot  he 
proved,  after  policy  issued — not  to  enlarge 
policy, 

1.  A  valid  verbal  contract  for  insurance  may  be 
made  and  can  be  proved  and  become  the  founda- 
tion of  a  re<.'Overy,  wh^n  there  is  no  written  con- 
tract. 

2.  But  a  written  contract  of  insurance  has  the 
same  effect  in  excluding  parol  testimony  in  its 
application  to  it,  that  other  written  instruments 
have. 

8.  Parol  testimony  is  not  admissible  to  show 
that  a  parol  contract  of  insurance  was  made  be- 
fore a  loss  accrued,  where  the  written  contract 
was  executed,  delivered  and  paid  for  afterwards. 

4.  Where  the  terms  of  the  contract  were  reduced 
to  wriciug,  Binned  by  one  party  and  accepted  by 
the  other  when  the  premium  was  paid,  neither  par- 
ty can  abandon  that  instrument  as  of  no  value 
in  ascertainiuK  what  the  contract  was,  and  resort 
to  the  verbal  negotiations  which  were  preliminary 
to  its  executior    for  that  purpose. 

5.  All  previous  negotiations  and  verbal  state- 
ments are  merged  and  excluded  when  the  parties 
assent  to  a  written  instrument  as  expressing  the 
agreement 

[No.  144.] 

Argued  Mar,  5,  187S,  '  Decided  Apr}  28,  1873, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  history  and  facts  of  the  case  fully  i^- 
pear  in  the  opinion  of  the  court. 

ilfr.  Wm.  M.  Evarte,  for  plaintiff  in  error: 

It  may  be  considered  as  settled  by  the  best 
authority,  that  a  parol  contract  of  insurance  is 
▼alid,  and  that  a  parol  agreement  for  a  policy 
is  also  valid,  and  will  be  enforced  in  equity,  if 
not  at  law. 

Com.  Mut.  Ins,  Co,  v.  Union  Mut,  Ins,  Co,  10 
How.  318,  15  L.  ed.  636;  Tayloe  v.  Ins,  Co,  9 
How.  300;  First  Bapt,  Ch,  v.  Ins.  Co,  19  N.  Y. 
305,  28  N.  Y.  153. 

But  in  this  case,  the  plaintiff  had  a  complete 
written  contract,  made  Jan.  15,  upon  a  written 
application  for  insurance  made  on  that  day, 
and  by  a  policy  bearing  date  on  that  day,  de- 
livered thereafter. 

It  is  impossible  to  admit  parol  evidence  of 
antecedent  negotiations  between  the  same  par- 
ties, complete  or  incomplete,  for  a  contract  in 
the  same  premises.  Tne  executed  and  con- 
summated policy  of  Jan.  15,  1870,  supersedes 
and  occupies  the  ground  of  all  previous  parol 
negotiations. 

The  fact  that  the  contract  of  insurance,  made 
Jan.  15,  is  void  from  the  fraud  of  the  assured 
in  concealing  the  loss,  does  not  make  it  any  the 
less  the  written  contract  of  the  parties,  and  of 
that  date,  nor  affect  its  efficacy,  imder  the  rules 
of  evidence  to  exclude  parol  evidence  of  a  prior 
contract. 

Mr,  T.  J.  Dnrant,  for  defendants  in  error : 

The  evidence  was  not  offered  in  the  court  be- 
low to  contradict  the  written  statement,  as  the 
bill  of  exceptions  states,  but  to  show  the  cir- 
cumstances under  which  it  was  made,  and  to 
show  to  what  state  of  facts  it  really  referred, 
by  explaining  that  the  instrument,  made  Jan. 
15,  only  put  in  writing  what  had  been  agreed 

NoTB. — Validity  of  oral  contract  for  ins urance 
— see  note,  22  L.  R.  A.  768. 
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to  between  the  parties  Dec.  31,  previous  to 
which  date  in  fact  the  policy  related  back. 

Corporations  may  contract  by  parol,  and  an 
agreement  to  issue  a  policy  is  as  binding  as  the 
instrument  itself. 

Bk,  v.  Patterson,  7  Cranch,  305;  Hamilton  ▼. 
Ins,  Co.  5  Pa.  344 :  Com.  Mut.  Ins.  Co,  v.  Union 
Mut,  Ins.  Co.  19  How.  318,  15  L.  ^.  636. 

The  payment  of  the  premium  Dec.  31,  when 
the  agi-eement  to  insure  was  made,  was  not 
essential;  it  could  be  paid  at  any  time. 

See  19  How.  supra. 

The  plaintiffs  in  the  court  below  relied  upon 
an  agreement  to  insure,  made  Dec.  31,  1869,  and 
they  had  a  right  to  offer  evidence  to  prove  it. 

If,  then,  the  case  was  tried  by  the  court 
alone,  or  by  the  court  and  jury,  either  way,  the 
judgment  should  be  affirmed. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  brought  theii 
action  in  the  circuit  court  for  the  district  oi 
Louisiana,  for  the  sum  of  $12,000,  the  value  oi 
the  brig  Sailor  Bov,  lost  at  sea,  and  which  was 
insured,  as  they  allege,  by  the  plaintiffs  in  er. 
ror. 

Plaintiffs  below  filed  with  their  petition  twi 
policies  of  insurance  on  said  vessel,  the  secom 
of  which  was  issued  as  a  renewal  of  the  origina 
insurance,  and  the  petitioner  sets  forth  that 
though  the  second  or  renewal  policy  is  date< 
the  15th  day  of  January,  A.  D.  1870,  it  insure 
the  vessel  from  the  date  of  the  expiration  of  th 
first  policy,  namely:  from  the  first  day  of  Jar* 
uary,  A.  D.  1870,  and  was  issued  by  reason  c 
a  verbal  contract  or  agreement  to  renew,  mad^ 
on  the  31st  of  December,  1869. 

On  the  trial  it  appeared  that  the  plaintiff 
when  they  renewed  the  policy  of  the  15th  c*' 
January,  and  paid  the  premium  for  insuranc 
knew  that  the  vessel  was  lost,  and  that  the  d 
fendant  had  no  such  knowledge  or  informatio* 
It  is  obvious  from  that  statement,  that  no  actic " 
could  be  sustained  on  the  policy,  and  that,  ; 
point  of  fact,  the  taking  of  such  a  policy  ai 
causing  the  defendant  to  sign  it  under  such  d  . 
oumst^ces,  was  a  fraud.  ■  j 

To  avoid  the  consequences  of  this  nulli 
of  the  written  instrument,  plaintiffs  rely  up«^  ; 
the  fact  that  the  execution  of  the  policy  w 
but  carrying  into  effect  an  agreement  made  I  ^ 
fore  the  loss  of  the  vessel. 

The  plaintiffs  offered  in  evidence  the  depo 
tion  of  their  agent,  which  gave  an  account  , , 
conversations  had  by  him  in  reference  to  a  x? 
newal  of  the  insurance,  with  some  one  in  t 
defendant's  oflice.    The  defendant  objected 
this  testimony,  on  the  ground  that  there  wat  . 
written  contract  of  insurance  between  the  pt. 
ties  for  the  same  amount  of  insurance  for  i 
same  amount  of  premium  on  the  same  obj 
insured,  the  vessel  called  Sailor  Boy,  by  1  . 
same  plaintiffs  as  insured,  and  defendants    ' 
the  insurers,  for  the  same  space  of  time,  to  w .  ' 
from  the  first  day  of  January,  1871,  to  the  3 
of  March.  1871 ;  that  the  plaintiffs  had  no  ri|  f 
to  contradict  this  written  application  afc 
f*aid,  by  proof  of  a  previous  verbal  contra    • 
that  the  plaintiffs'  right  of  action,  if  any,  ^    . 
on  the  written  application  and  contract  af(    : 
said;  and  that  tney  could  not  ignore  the  s 
written  contract,  to  fall  back  on  an  alle   '  i 
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previotiB  yerbal  contract  of  the  same  tenor  and 
purport;  that  the  evidence,  showing  that  when 
said  written  contract  wa«  executed,  the  plain- 
tiffs and  their  agents  were  aware  of  the  fact  of 
the  previous  loss  and  abandonment  of  The 
Sailor  Boy,  said  written  application  and  policy 
were  not  binding  in  law,  but  were,  nevertheless, 
a  contract  of  the  parties  subject  to  be  gainsaid 
by  proper  allegation  and  proof  of  fraud.  The 
plaintiffs  could  not  ignore  the  written  contract. 

But  the  court  ruled  as  follows:  the  plain- 
tiffs put  their  entire  case  upon  a  verbal  con- 
667*]  tract  *to  renew  the  insurance  made,  as 
they  allege,  on  the  31st  day  of  December,  eight 
days  before  the  loss.  They  admit  that  when 
they  sent  for  the  written  policy,  on  the  15th  of 
January,  they  knew  of  the  loss,  and  that  they 
could  not  recover  on  the  written  policy  stand- 
ing by  itself;  but  they  say  that  the  real  con- 
tract was  made  on  the  Slst  of  December,  and 
that  they  had  a  right  to  ff o  to  the  jury  on  that 
issue,  and  overruled  the  objection  and  admitted 
the.  testimony. 

Undoubtedly  a  valid  verbal  contract  for  in- 
surance may  be  made,  and  when  it  is  relied  on, 
and  is  unembarrassed  by  any  written  contract 
for  the  same  insurance,  it  can  be  proved  and 
become  the  foundation  of  a  recovery  as  in  all 
other  cases  where  contracts  may  be  made  either 
by  parol  or  in  writing.  But  it  is  also  true  that 
when  there  is  a  written  contract  of  insurance 
it  must  have  the  same  effect  as  the  adopted 
node  of  expressing  what  the  contract  is,  that 
it  has  in  other  classes  of  contract,  and  must 
have  the  same  effect  in  excluding  parol  testi- 
mony in  its  application  to  it,  that  other  written 
instruments  have. 

Counsel  for  defendants  in  error  here,  relies 
on  two  propositions,  namely:  that  the  policy, 
670*]  tnough  executed  *  January  15  th,  is  really 
but  the  expression  of  verbal  contract,  made  the 
31st  day  of  December  previous,  and  that  the 
loas  of  the  vessel  between  those  two  dates  does 
not  invalidate  the  contract,  though  known  to 
the  insured  and  kept  secret  from  the  insurers; 
and  secondly,  that  they  can  abandon  the  writ- 
ten contract  altogether  and  recover  on  the 
parol  contract. 

We  do  not  think  that  either  of  these  propo- 
sitions is  sound. 

Whatever  may  have  been  the  precise  facts 
concerning  the  negotiations  for  a  renewal  of 
the  insurance  previous  to  the  execution  of  the 
policy,  they  evidently  had  reference  to  a  writ- 
ten contract,  to  be  made  by  the  company. 

When  the  company  came  to  make  this  in- 
strument, they  were  entitled  to  the  information 
which  plaintiffs  had  of  the  loss  of  the  Vessel. 
If,  then,  they  had  made  the  policy,  it  would 
have  bound  them,  and  no  questions  would  have 
been  raised  of  the  validity  of  the  instrument 
or  of  fraud  practised  by  the  insured. 

On  the  other  hand,  if  they  had  refused  to 
niake  a  policy,  no  injury  would  have  been  done 
to  the  plaintiffs,  and  they  would  then  have 
stood  on  their  parol  contract  if  they  had  one, 
and  did  not  need  a  policy  procured  by  fraudu- 
lent concealment  of  a  material  fact  at  the  time 
it  waa  executed  and  the  premium  paid. 

To  permit  the  plaintiffs,  therefore,  to  prove 
by  parol  that  the  contract  of  insurance  was 
actually  made  before  the  loss  occurred,  though 
executed  and  delivered  and  paid  for  afterward, 
15  Wall. 


is  to  contradict  and  vary  the  terms  of  the  pol- 
icy in  a  matter  material  to  the  contract,  which 
we  understand  to  be  opposed  to  the  rule  on  that 
subject  in  the  law  of  Louisiana  as  well  as  at 
the  common  law. 

We  think  it  equally  clear,  that  the  terms  of 
the  contract  having  been  reduced  to  writing, 
signed  by  one  party  and  accepted  by  the  other 
at  the  time  the  premium  of  insurance  was  paid, 
neither  party  can  abandon  that  instrument,  as 
of  no  value  in  ascertaining  what  the  contract 
was,  and  resort  to  the  verbal  negotiations 
which  were  preliminary  to  its  execution,  for 
tliat  purpose.  The  doctrine  is  too  well  settled 
that  all  previous  negotiations  and  verbal  state' 
ments  are  ^merged  and  excluded  when  [*671 
the  parties  assent  to  a  written  instrument  as 
expressing  the  agreement.  And  it  is  hardly  nec- 
essary to  say,  that  the  party  who  has  destroyed 
the  validity  of  that  contract  by  his  own  fraud, 
cannot  for  that  reason  treat  it  as  if  it  had  never 
been  made,  and  recover  on  the  verbal  state- 
ments made  before  its  execution. 

We  may  add  that,  as  the  only  testimony  of- 
fered to  prove  this  parol  contract,  was  the  depo- 
sition of  a  single  witness,  made  part  of  the 
bill  of  exceptions,  we  do  not  see  in  that  depo- 
sition sufficient  evidence  of  a  completed  con- 
tract,  of  an  agreement  assented  to  by  both  par- 
ties at  any  one  time,  to  be  submitted  to  a  jury, 
even  if  the  written  contract  had  never  been 
executed. 

The  judgment  of  the  Cirouit  Court  is,  there- 
fore, reversed,  with  directions  to  grant  a  new 
trial. 


THE  STEAMER  LUCILLE,  James  A.  Garey, 
President,  etc.,  Claimant,  Appt,, 

V, 

WASHINGTON  H.  RESPASS  et  al. 

(See  S.  C,  "The  LuoUle/*  15  Wall.  676-681.) 

Fault  of  sailing  vessel,  when  does  not  eatouse 
collision  by  steamer — rules  of  navigation — 
steamer,  when  answerable  for  damages. 

1.  Fault  on  the  part  of  the  sailing  vessel  at  the 
moment  preceding  a  collision  does  not  absolve  a 
eteamer  which  has  suffered  herself  and  a  sailing 
vessel  to  get  Into  such  dangerous  proximity  as  to 
cause  Inevitable  '^'arm  and  confusion,  and  collision 
as  a  consequeiii  . 

2.  A  schoouer  meeting  a  steamer,  approaching 
her  on  a  parallel  or  nearly  a  parallel  line,  ought  to 
keep  oo  her  course. 

3.  A  steamer,  approaching  a  sailing  vessel,  is 
bound  to  keep  out  of  her  way,  and  to  allow  her  a 
free  and  unobstructed  passage.  Whatever  Is  nec- 
essary for  this.  It  Is  her  duty  to  do. 

4.  If  the  sailing  vessel  does  not  change  her 
course  so  as  to  embarrass  the  steamer  and  render 
it  difficult  for  her  to  avoid  a  collision,  the  steamer 
alone  is  answerable  for  the  damages  of  a  collision, 
if  there  Is  one. 

[No.  216,] 

Argued  Apr.  10,  187S.    Decided  Apr.  28,  187S. 

APPEAL    from   the    Circuit    Court   of   the 
United  States  for  the  District  of  Maryland. 
The  libel  in  this  case  was  filed  by  the  appel- 
lees, in  the  district  court  of  the  United  States 
in  and  for  the  district  of  Maryland,  to  recover 

Note. — CoUiaion;  rights  of  8team  and  sailing 
veasels  tcHh  reference  to  each  other,  and  in  paaa- 
ing  and  meeting — see  note  to  St.  John  v.  Paine, 
13  L.  ed.  U.  S.  537. 

Rules  for  tt voiding  collision — see  notes.  14  L.  ed. 
U.  8.  GO,  28  C.  C.  A.  532,  29  C  C  A.  368. 
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for  the  loss  of  a  schooner.  A  decree  having 
been  entered  in  their  favor  and  affirmed  upon 
appeal  by  the  circuit  court,  the  claimants  of  the 
libeled  steamer  took  a  further  appeal  to  this 
court. 

The  case  is  fully  stated  by  the  court. 

ilfr.  Win,  S.  Waters,  for  appellant: 

Those  on  The  Lucille  state  that  The  Cham- 
pion changed  her  course,  and  came  under  the 
bow  of  The  Lucille.  This  is  a  consistent  theory, 
and  it  is  the  only  mode  in  which  the  collision 
was  possible.  To  accomplish  this,  only  one 
change  of  course  on  the  part  of  the  schooner 
was  necessary.  If  the  wind  had  more  force  than 
those  on  The  Champion  represented  it,  and 
blew  as  those  on  The  Lucille  stated,  this  facili- 
tated the  movement. 

The  weight  of  the  direct  testimony  sustains 
the  theory  of  th^  appellant.  The  captain  of  the 
schooner  Sterling  stated,  after  the  collision, 
both  to  Captain  Harrington  and  to  Courtney, 
that  he  had  put  his  helm  up  just  before  the 
collision.  This  would  have  affected  the  result 
according  to  the  theory  of  the  appellant.  This 
evidence  is  not  contradicted. 

The  witnesses  on  the  steamer  were  all  look- 
ing direetly  at  the  schooner,  and  noted  her 
change  of  course,  and  in  order  to  avoid  her,  the 
helm  of  the  steamer  was  put  a-port. 

The  alleeation  of  the  libel,  that  the  schooner 
expected  the  steamer  would  pass  her  on  the 
starboard  side,  is  inconsistent  with  the  state- 
ments of  those  on  the  schooner  as  to  the  rela- 
tive positions  of  the  vessels.  It  shows  the  di- 
rection of  their  fears,  however,  and  the  move- 
ment they  would  be  likely  to  make  to  avoid 
danger.  The  captain  of  the  schooner  was  a  boy 
of  between  eighteen  and  nineteen  years  of  age. 
It  is  natural  that  in  the  darkness  of  the  night, 
he  should  have  made  this  move,  obeying  the  im- 
pulse of  his  fear.  He  had  the  impression  (a 
false  one,  evidently)  that  the  steamer  was  to 
pass  on  the  starboard  side,  and  made  the  move- 
ment to  facilitate  it.  This  confusion  is  tae  more 
probable,  when  it  is  considered  that  he  never 
saw  the  steamer  until  she  was  half  a  mile  off, 
and  but  three  minutes  before  the  collision. 

The  steamer  is  guilty  of  no  breach  of  the 
regulation  for  preventing  collisions.  She  had 
all  her  lights  up;  had  a  proper  lookout;  and 
the  schooner  was  narrowly  watched  from  the 
time  she  was  two  miles  off  until  she  had 
changed  her  course.  Those  on  both  vessels  show 
that  the  vessels  were  not  proceeding  in  such 
direction  as  to  involve  risk  of  collision.  There 
was,  therefore,  no  necessity  for  observing  the 

Provisions  required  by  articles  15  and  16  of  the 
ailing  Regulations. 

The  two  decrees  of  the  courts  below  are  man- 
ifestly against  the  law  and  admitted  facts  of 
the  case,  and  this  court  will  not,  under  such 
circumstances,  hesitate  to  reverse  them. 

The  AHadne,  13  Wall.  475,  20  L.  ed.  542. 

Messrs,  Wm.  Shepard  Bryan  and  T.  A. 
Setli,  for  appellees: 

All  the  facts  bring  this  case  within  the  rule 
laid  down  in  The  Carroll,  8  Wall.  302,  19  L.  ed. 
892,  and  The  Fannie,  11  Wall.  238,  20  L.  ed.  114. 

The  appellees  respectfully  ask  the  court  to 
allow  them  such  interest,  by  way  of  additional 
damages,  as  may  compensate  them  for  the  delay 
th^  have  sustained  m  this  case. 

The  collision  took  place  Dec.  20,  1868. 
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The  libel  was  promptly  Me6.  Jan.  2,  1869,  and 
the  decree  of  the  district  court  rendered  March 
12  of  the  same  year.  Ever  since  that  time 
these  appellees  have  beta  delayed  by  successive 
appeals.  The  decree  of  the  district  court  did 
not  provide  in  terms  that  it  should  bear  inter- 
est, nor  did  the  decree  of  affirmance  in  the  cir- 
cuit court.  Under  these  circumstances,  the  ap- 
pellees are  in  danger  of  losing  the  large  amount 
of  interest,  and  they  submit  their  claim  for 
protection  to  the  equity  of  this  tribunal. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court : 

The  libel  in  this  case  was  filed  against  the 
steamer  Lucille,  to  recover  damage  for  the  total 
loss  of  the  schooner  Champion,  by  a  collision 
with  the  steamer  in  the  Chesapeake  Bay. 

The  principles  of  law  applicable  to  the  case 
are  well  settled.  They  are  not  disputed  by 
either  party.  In  the  case  of  The  Carroll,  8  Wall. 
302,  19  L.  ed.  392,  it  is  thus  laid  down :  "Nau- 
tical rules  require  that  where  a  steamship  and 
sailing  vessel  are  approaching^  each  other  from 
opposite  directions,  or  on  intersecting  lines, 
the  steamship,  from  the  moment  the  sailing^ 
vessel  is  seen,  shall  watch  with  the  highest  dili- 
gence her  course  and  movements,  so  as  to  be 
able  to  adopt  such  timely  means  of  precaution 
as  will  necessarily  prevent  the  two  boats  from 
coming  in  contact.  Fault  on  the  part  of  the 
sailing  vessel  at  the  moment  preceding  a  col- 
lision does  not  absolve  a  steamer  which  has  suf- 
fered herself  and  a  sailing  vessel  to  get  in  such 
dangerous  proximity  as  to  cause  inevitable 
alarm  and  confusion,  and  collision  as  a  conse- 

?[uence.  The  steamer,  as  havine  committed  a 
ar  greater  fault  in  allowing  such  proximity  to 
be  brought  about,  is  chargeable  with  all  the 
damages  resulting  from  a  collision." 

The  rule  laid  down  in  the  case  of  The  Fannie, 
11  Wall.  238,  20  L.  ed.  114,  is  still  more  appli- 
cable to  the  case  before  us.  It  was  held  that  a 
schooner  meeting  a  steamer  approaching  her 
on  a  parallel  line,  with  the  difference  of  half 
a  point  in  the  course  of  the  two,  ought  to  have 
kept  on  her  course ;  that  a  steamer  *ap-  [*680 
proaching  a  sailing  vessel  is  bound  to  keep  out 
of  her  way,  and  to  allow  her  a  free  and  unob- 
structed passage.  Whatever  is  necessary  for 
this  it  is  her  duty  to  do,  and  to  avoid  whatever 
obstructs  or  endangers  the  sailing  vessel  in  her 
course.  If,  therefore,  the  sailing  vessel  does 
not  change  her  course  so  as  to  embarrass  the 
steamer,  and  render  it  difficult  for  her  to  avoid 
a  collision,  the  steamer  alone  is  answerable  for 
the  damage  of  a  oollision,  if  there  is  one. 

The  collision  between  The  Lucille  and  The 
Champion  occurred  about  one  o'clock  A.  M., 
on  the  20th  of  December,  1868,  and  about  five 
miles  from  the  shore. 

The  Champion  was  sailing  up  the  bay,  on  a 
course  of  north  by  west,  with  a  very  light 
breeze  from  the  southeast.  The  Lucille  was 
sailing  down  the  bay,  with  a  course  south  by 
east  half  east,  at  about  seven  or  eight  miles  an 
hour.  When  the  steamer's  men  first  saw  the 
schooner  the  vessels  were  about  two  miles 
apart.  The  vessels,  it  will  be  observed,  were  on 
courses  nearly  parallel.  The  half  point  of  dif- 
ference tended  to  a  convergence. 

Upon  this  state  of  facts  the  duty  of  the  sail- 
ing vessel  was  to  continue  upon  her  course, 
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mfisf  it  to  tKe  steamer  to  avoid  tlie  collision. 
!:  US  t^  plain  duty  of  tlie  steamer  to  accept 
UB  rapoasibility,  and  to  assume  that  such 
«Hld  be  the  action  of  tlie  schooner.  The 
iioma  was  considerably  to  the  eastward  of 
'ieitcuner,  and  it  i^ould  seem  that  by  simply 
bariif  a  half  point  to  tlie  west,  by  which  the 
flBfCfgeoee  would  be  destroyed  and  perfectly 
^uiiiei  lines  'would  result,  that  the  steamer 
uM  hkJt  accomplished  the  safety  of  the  pas- 
■fe.  If  there  was  any  reason  why  this  could 
M(  be  dne,  which  does  not  appear,  a  bearing 
tt  iht  cast,  by  which  tbe  convergence  would 
life  been  increased,  would  have  carried  the 
<mmer  in  safety  across  the  bows  of  the  schoon- 
T.  Kather  course  -was  adopted,  but  pursuing 
3t  Middle  course,  so  often  tlie  path  of  safety, 
Mta  this  ease  most  injudicious,  of  remaining 
m  tbe  course  of  south  by  east  half  east,  the 
wvb  came  together. 

Tkt  iteamer  seeks  to  avoid  this  difficulty  by 
tk  aOil^tion  ihmX  tbe  scbooner  changed  her 
ome,  patting  up  her  belm,  that  is,  putting  it 
i«  lUiboard,  and  thus  tbrow^ing  the  schooner 
mm  the  bows  of  the  steamer.  This  view  is 
•at^  w  be  sustain^l  by  the  evidence  that 
m*]  the  captain  ^stated  that  he  had  put  up 
b  belm,  and  that  the  scbooner  was  struck  on 
m  iUrbcard  bow  by  tbe  port  bow  of  the 
teaer.  It  is  argued  tbat  tbis  situation  oould 
Hvebcen  produced  in  no  otber  way. 

Wt  cannot  believe  tbat  tbe  schooner,  bound 
wtberly  to  Baltimore,  w^itb  a  breeze  from  the 
Botbcast,  would  have  been  sailing  on  a  south- 
■atirly  course.  This  was  quite  out  of  her 
^inetkA,  and  cannot  be  admitted,  and  yet  it  is 
tkf  effect  of  the  theory  we  are  considering, 
i^;  if  such  had  been  the  course  of  the 
^Doaer  it  would  have  tbrown  her  sails  to  the 
teboard,  whereas  it  is  proved  that  her  sails 
«QC0B  the  port  side,  and  so  remained  until  the 
accnl  eollision,  when  tbey  shifted  to  the  star- 
iwd,  Mng  some  injury  to  the  steamer.  If 
til  t^ooaer  put  up  ber  belm,  it  was  in  the 
HW9t  of  anxiety,  and  to  avoid  the  danger  of 
■Immk,  which  was  tben  imminent.  It  is  quite 
F^hable  tbat  seeing  tbe  steamer  coming  upon 
iff,  Ae  put  up  ber  belm  and  sheered  to  the 
vat  as  the  best  means  of  escape.  The  steamer, 
It  ^oot  the  same  moment,  must  have  put  her 
'^m  a-port,  and  thus  tbe  port  bow  of  the  steam- 
« isd  the  starboard  bow^  of  the  schooner  were 
in^kl  together.  Tbis  is  the  natural  explana- 
:■■  of  the  position,  and  is  consistent  with  the 
ffrfeaee  on  the  subject. 

We  are  satisfied   that  no  change  was  made 
■  tfe  eonrsc  of  tbe  steamer  until  she  was  al- 
apon  the  srfiooner,  as  some  of  the  wit- 
express    it,    wbcn    she  was  within  two 

_a  ^  the  collision,  as  others  say,  when 

vikm  thirty  yards   of    the  schooner,  and  that 
tfc  ttlHsioii  was  tbe  restdt  of  her  negligence. 

TWre  is  no  reason  to  suppose  that  the  dam- 
GLcessive.  Xbe  vessel  had  been  pur- 
T^eently  and  bad  been  repaired  after 
^  pvdMse  Tbe  value  of  the  vessel  and  of  the 
mmTwmsumeiBntly  established,  and  the  de- 
ott  was  within  tbe  amount  proven. 

m  decree  shat^l^  ^"^  J'^J^  "^H"  *"*f  ^* 
S.  iU  dmte.  M<^oH  X^,  1863  at  the  rate  of 
*«wwf  dlUnoed  Jnf   <**  ^^  ^'  Uaryland. 


♦JOHN  C.  BURROWS,  Avv^.,         [•682 

V, 

SAMUEL  T.  CARROW,  Marshal,  etc. 

(See  8.  C.  ''Bwrrovon  ▼.  The  Marshal,"  15  Wall. 

682-684.) 

Writ  of  error,  when  proper. 

Proceedings  at  law  in  the  circuit  court  cannot 
be  removed  into  this  court  in  any  other  way  than 
by  a  writ  of  error.  An  appeal  will  not  lie  to  this 
court  in  such  a  case. 

[No.  210.] 
Argued  Apr.  9,  187S.   Decided  Apr.  28,  187S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  North  Carolina. 

The  case  is  fully  stated  by  the  court. 

Messrs.  W.  A.  Graham  and  H.  W.  Gaion, 
for  appellant. 

Mr.  S.  F.  Phillips,  for  appellee : 

This  was  a  motion  (by  one  who  alleged  that 
he  was  purchaser  at  an  execution  sale,  made  in 
an  action  at  law  by  a  deputy  of  the  defendant) 
for  a  rule  upon  the  defendant,  to  show  cause 
why  he  should  not  execute  a  deed  to  him.  The 
defendant  answered,  that  the  land  was  pur- 
chased at  such  sale  by  another  person,  and  also 
set  forth  that  the  purchase  was  made  imder 
circumstances  which  rendered  it  a  fraud  upon 
the  marshal. 

The  court  discharged  the  rule.  The  plaintiff 
appealed. 

1.  This  motion  partakes  of  the  character  of 
the  proceeding  in  which  it  was  made  and  is, 
consequently,  a  motion  at  law.  Therefore,  the 
proper  method  of  bringing  up  the  matter  com- 
plained of,  was  a  writ  of  error. 

2.  The  proceeding  below  looked  to  an  attach- 
ment for  contempt. 

4  Stenh.  Com.  1,426;  Act  of  1831,  ch.  09,  §  1. 

Whether  a  court  will  grant  that,  is  a  matter 
of  discretion. 

Bac.  Abr.  Attachment;  Com.  Dig.  1,  575. 

This  appeal  brings  up  a  "question  of  equity, 
arising  out  of  the  rules  and  practice  of  the 
court,''  as  was  said  in  a  similar  case,  Morsell  v. 
Hall,  13  How.  212;  therefore,  there  can  be  no 
error  in  the  way  it  was  determined. 

3.  Where  such  a  rule  is  refused  ( whatever  be 
true  where  it  is  granted,  and  its  fruits  ob- 
tained) it  is  not  final  judgment;  for  the  plain- 
tiff may  still  bring  his  action  or  file  a  bill  for 
specific  performance,  which  is  the  better  form 
of  remedy  in  case  of  dispute  about  facts. 

Bacon,  above;  State  v.  Sheriff,  etc.,  Const. 
Rep.  (S.  C.)  145. 

Mr.  Justice  Clilford  delivered  the  opinion 
of  the  court: 

Two  judgments,  as  the  appellant  represents, 
were  rendered  in  the  circuit  court,  at  Raleigh, 
November  term,  1869,  against  one  Taylor,  in 
favor  of  the  creditors  therein  named,  for  certain 
specified  amounts,  and  that  the  same  were  placed 
in  the  hands  of  a  deputy-marshal  for  collection, 
that  the  marshal  having  levied  the  executions 
upon  a  certain  described  parcel  of  land,  adver- 
tised the  same  for  sale  according  to  law,  and 
that  the  petitioner  became  the  purchaser  there- 
of, being  the  highest  bidder  at  the  sale,  for  the 
sum  of  $110,  which,  as  he  alleges,  he  paid  to 
the  deputy-marshal ;  that  at  the  ensuing  term 
of  the  court  he  applied  to  the  marshal  to  execute 
to  him  as  the  purchaser  a  deed  of  the  interest 
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so  purchased  and  paid  for  as  aforesaid;  that 
the  marshal  having  refused  to  comply  with  the 
request,  he  then  prepared  and  tendered  to  the 
684*]  marshal  a  'proper  draft  for  a  deed,  and 
requested  him  to  execute  the  same,  which  he  re- 
fused and  still  refuses  to  do,  and  has  given  no- 
tice that  he  will  sell  the  premises  upon  other 
executions  in  his  hands.  Whereupon  the  peti- 
tioner prayed  the  circuit  court  to  lay  a  rule 
upon  tne  appellee,  as  such  marshal,  to  show 
cause  at  tlie  next  term  of  the  court  why  he 
should  not  make  to  him  as  the  purchaser  a  good 
and  sufficient  deed  in  fee  simple  of  the  de- 
scribed tract,  and  he  also  prayed  for  an  order 
staying  all  further  proceedmgs  under  the  said 
other  executions  in  nis  hands  towards  a  resale 
of  the  premises  which  he  purchased. 

Subsequently  the  appellee  appeared  and  filed 
an  answer,  and  the  record  shows  that  the  court, 
at  the  succeeding  November  term,  rendered 
judgment  for  the  appellee,  directing  that  the 
rule  be  discharged  and  that  the  petitioner  pay 
all  costs.  Whereupon  the  petitioner  appealed 
to  this  court. 

Such  a  motion  as  the  one  first  described  and 
the  rule  granted  under  it  were  proceedings  at 
law,  and  so  also  were  the  judgment  and  the  or- 
der of  the  court  directing  that  the  petitioner 
should  pay  all  costs,  and  the  court  is  of  the 
opinion  that  the  judgment  could  not  be  re- 
moved into  this  court  in  any  other  way  than  by 
a  writ  of  error;  that  an  appeal  will  not  lie  to 
this  court  in  such  a  case  under  the  22d  section 
of  the  judiciary  act,  and  that  the  appeal  must 
he  dismiaaed  far  want  of  juriadiction. 


WADE  HAMPTON  et  al,  Plffa.  in  Err., 

JOHN  D.  ROUSE. 

(Bee  S.  C.  15  WaU.  684-686.) 

Writ  of  error  amended. 

Where  a  writ  of  error  bears  teste  Feb.  25,  1873, 
and  was  made  returnable  on  the  flrst  Mondav  of 
December,  Instead  of  the  second  Monday  of  Octo- 
ber, the  commencement  of  the  term,  it  may  be 
amended, 

[No.  667.] 
Argued  Apr,  18,  187S,    Decided  Apr.  28,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

On  motion  to  amend  the  writ  of  error. 

Suit  of  trespass  to  try  title  was  brought  in 
the  court  below,  by  the  defendants  in  error. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  W.  W.  Boyce,  for  plamtiff  in  error. 

Mr,  P.  Phillips,  for  defendant  in  error. 

686*]  *Mr.  Justice  Swayne  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Missts- 
sippi. 

The  case  is  before  us  on  a  motion  to  amend 
the  writ,  tt  bears  teste  on  the  25th  of  Febru- 
ary, 1873,  and  was  made  returnable  on  the  first 
Monday  of  December,  instead  of  tlie  second 
Monday  of  October,  then  next  ensuing.  The 
oommencement  of  the  terms  of  this  court  was 
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changed  from  the  former  to  the  latter  time  by 
the  act  of  January  24,  1873.  The  passage  of 
this  act  was  doubtless  unknown  to  the  clerk 
when  he  issued  the  writ.  Authority  to  amend 
it  in  the  particular  in  question  is  given  by  the 
3d  section  of  the  ''Act  to  Further  the  Adminis- 
tration of  Justice,"  of  June  1,  1872. 

The  motion  ia  granted,  and  the  amendment 
may  be  made  accordingly. 


BRIGHAM  YOUNG,  Trustee   of  the   Church, 
etc.,  of  Latter- Day  Saints,  Plff.  in  Err., 

V. 

WILLIAM  S.  GODBE. 

(See  S.  C.  15  Wall.  662-566.) 

Hearsay  evidence — interest,  when  payable — ion 
account  atated — on  overdue  €U)count. 

1.  Evidence  of  what  a  person  told  wltneaa  that 
defendant  said  is  inadmissible. 

2.  If  a  debt  ought  to  be  paid  at  a  particular 
time  and  is  not,  owing  to  the  default  of  the  debtor, 
the  creditor  is  entitled  to  interest  from  that  time, 
by  way  of  compensation  for  the  delav  In  payment 

S.  Interest  on  an  account  stated,  oeglns  to  ran 
at  once  from  the  time  It  Is  stated. 

4.  If  there  is  no  statute  on  the  subject  Interest 
win  be  allowed  by  way  of  damages  for  unreason- 
ably withholding  payment  of  an  overdue  account 

[No.  187.] 
Submitted  Mar.  21, 187S.  Decided  May  1, 187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Suit  was  brought  in  the  3d  judicial  district 
court  of  Utah,  by  the  defendant  in  error,  to 
recover  the  balance  of  an  account  stated.  Judg- 
ment having  been  given  for  the  plaintiff  in  that 
court,  and  aflirm^  upon  appeal  by  the  su- 
preme court  of  the  territory,  the  defendant 
sued  out  this  writ  of  error. 

Mesara.  E.  D.  Hoge,  C.  J.  HUlyer,  and 
Thos.  Fitoh,  for  plaintiff  in  error, 

JIfr.  B.  N.  Baakin,  for  defendant  in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 

the  court: 

The  controversy  in  this  case  turns  on  the 
question,  whether  Young,  in  his  character  of 
trustee  in  trust,  owed  Godbe  the  money,  or 
whether  the  Dcseret  Irrigation  &  Canal  Com- 
pany, of  which  Young  had  the  management, 
was  properly  chargeable  with  it.  The  evidence 
on  both  sides  was  directs  to  the  elucidation  of 
this  point ;  for  there  did  not  seem  to  be  any  dis- 
pute that  Godbe  had  advanced  the  money  to 
Yoimg,  either  as  trustee  or  for  the  use  of  the 
canal  company.  Godbe's  effort  was  to  show 
that  Young,  as  trustee,  received  it,  while  Young 
sought  to  cast  the  debt  on  the  canal  company. 
After  the  defendant  had  closed  his  testimony, 
the  plaintiff  placed  upon  the  stand  one  Arm- 
strong, who  testified  that  he  was,  in  1865,  book- 
keeper of  Kimball  &  Lawrence,  merchants  of 
Salt  Lake  City,  who  had  a  large  account  against 
the  canal  company;  that  Lawrence  took  this 
account  and  went  away,  and  in  a  short  time  re- 
turned, stating  that  the  trustee  in  trust  had 
settled  it,  by  giving  credit  to  a  certain  person 


Note. — When   intercut   ia  recoverable   aa 
offca,  or  on  money— see  note  to  Sneed  v.  Wlstar,  5 
L.  ed.  U.  S.  717. 
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on  tithing,  and  that  it  so  appeared  on  the  books 
of  Kimball  k.  Lawrence. 

This  testimony  is  objected  to  by  the  defend- 
ant, for  the  reason  that  it  was  not  in  rebuttal, 
and  therefore  illegal;  but  the  court  overruled 
the  objection  and  permitted  the  testimony  to  go 
to  the  jury  for  wnat  it  was  worth. 
565*]  *We  are  not  prepared  to  say  that  God- 
be  could  not  rebut  the  case  made  by  Young  by 
showing  that  the  affairs  of  the  company  were 
so  connected  with  the  church  that,  as  one  of  the 
witnesses  said,  "he  did  not  know  the  difference 
between  them."  But  the  evidence  on  this  sub- 
ject should  not  have  been  the  declaration  by 
one  person  of  what  another  said.  The  fact 
that  Young  had  settled  the  account  of  Kimball 
&  LAwrenoe  in  the  way  he  did  was  proper  evi- 
dence to  go  to  the  jury,  if  Lawrence  had  testi- 
fied to  it,  but  Armstrong's  statement  of  what 
Lawrence  told  him  was  pure  hearsay.  Besides, 
the  court  on  its  own  motion  enlarged  the  scope 
of  the  evidence  by  directing  the  jury  to  consider 
it  for  what  it  was  worth.  This  direction  en- 
abled the  jury  to  take  a  wider  range  of  the 
subject  than  they  otJierwise  would,  and  natural- 
ly inclined  them  to  consider  the  evidence  as  fix- 
ing the  right  of  the  plaintiff  to  recover  from 
the  defendant  in  the  capacity  in  which  he  was 
sued. 

On  account  of  the  error  in  admitting  the  tes- 
timony of  Armstrong,  aiid  in  indicating  the  ef- 
fect which  the  jury  should  give  to  it,  tne  judg- 
ment will  have  to  be  reversed. 

But  as  the  case  goes  back  for  a  new  trial,  it 
is  proper  to  say  a  word  upon  the  subject  of  in- 
terest, which  seems  more  than  anything  else  to 
be  the  chief  point  of  difference  between  the  par- 
ties to  tiiis  litigation.  We  can  see  no  objec- 
tion to  the  charge  of  the  court  on  this  subject. 
If  a  debt  ought  to  be  paid  at  a  particular  time, 
and  is  not,  owing  to  the  default  of  the  debtor, 
the  creditor  is  entitled  to  interest  from  that 
time  by  way  of  compensation  for  the  delay  in 
payment.  And  if  the  account  be  stated,  as  the 
evidence  went  to  show  was  the  case  here,  inter- 
est begins  to  run  at  once.  1  American  Leading 
Cases.  5th  ed.  pp.  626  and  514. 

It  is  said  there  is  no  law  in  the  territory  of 
Utah  prescribing  a  rate  of  interest  in  transac- 
tions like  the  one  in  controversy  in  this  suit, 
and  that,  therefore,  no  interest  can  be  recov- 
ered. But  this  result  does  not  follow.  If  there 
is  no  statute  on  the  subject,  interest  will  be  al- 
lowed by  way  of  damages  for  unreasonably  with- 
666*]  holding  payment  of  an  overdue  ^account. 
The  rate  must  be  reasonable,  and  conform  to 
the  custom  which  obtains  in  the  community  in 
dealings  of  this  character. 

The  judgment  i«  reversed,  and  a  venire  de 
novo  awarded. 


FOUCE  JURY  OF  THE  PARISH  OF  TEN- 
aAS,  Pltfs.  in  Err,, 

V. 

AUDtEY  C.  BRITTON  ei  al. 

(Bee  S.  C.  15  Wall.  566-B78.) 

Ifo  implied  potcer  in  munieipal  corporations 

to  issue  coupon  bonds, 

Tmstee*  or  other  local  representatives  of  town- 
ships, counties  and  parishes  have  no  Implied  pow- 
er to  Issise  coupon  bonds,  payable  at  a  future  day, 
which  may  be  valid  and  binding  obligations  in  the 
haadii  of  iflnocent  purchaserik 
15  Wau. 


[No.  190.] 
Suhmiiied  Mar.  21, 187S,  Decided  May  1, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of.  Louisiana. 

The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs,  Geo.  W.  Raoe,  P.  Phillips  andE. 
T.  Merrlok,  for  plaintiffs  in  error: 

The  law  of  liouisiana  gives  no  general  power 
to  police  juries  to  issue  bonds,  and,  in  cases 
where  they  would  be  authorized  to  contract,  it 
is  declared  they  shall  not  have  power  to  con- 
tract any  debt  or  pecuniary  liabilities,  without 
fully  providing  in  the  ordinance  creating  the 
debt,  the  means  for  paying  the  principal  or  in- 
terest of  the  debt  so  contracted.  The  language 
of  this  court,  in  Marsh  v.  Fulton  Co,  10  Wall. 
683,  19  L.  ed.  1042,  is  controlling.  It  is:  "This 
is  not  a  case  where  the  party  executing  the  in- 
strument possessed  a  general  capacity  to  con- 
tract, and  where  the  instruments  might  for 
such  reason  be  taken  by  special  injury  into 
their  validity.  It  is  a  case  where  the  power  of 
contract  never  existed,  where  the  instruments 
might  with  equal  authority  have  been  issued  by 
any  other  citizen  of  the  county.  It  is  a  case,  too, 
where  the  holder  was  bound  to  look  to  the  ac- 
tion of  the  officers  of  the  county,  and  ascertain 
whether  the  law  had  so  far  been  followed  by 
them  as  to  justify  the  issue  of  the  bonds." 

The  following  authorities  are  cited,  to  show 
.that  the  police  jury  were  without  authority  to 
issue  the  4,600  bonds  and  coupons : 

Thomas  v.  Richmond,  12  Wall.  356,  20  L.  ed. 
467;  y crunch  v.  New  Berlin,  18  Johns.  386; 
Loker  v.  Brookline,  13  Pick.  348,  349;  Mayor 
of  Albany  ▼.  Cunliff,  2  N.  Y.  165. 

The  effect  of  the  resolution  of  Jan.  18,  1869 
(it  has  been  shown  by  reference  to  the  laws), 
would  be  to  transfer  the  burden  from  the  land- 
owner to  all  other  objects  of  taxation,  includ- 
ing licenses,  incomes,  etc.  On  this  point,  see 
Cuyler  v.  Tr.  of  Rochester,  12  Wend.  166,  167. 

Hodges  v.  Buffalo,  2  Den.  110 ;  Ealstead  v. 
Mayor  of  N,  Y,  3  N.  Y.  436-438;  Stetson  v. 
Kempton,  13  Mass.  272;  Dill  v.  Wareham,  7 
Met.  444;  Cornell  v.  Guilford,  1  Den.  511;  see, 
also.  Dill.  Mun.  Corp.  874,  §  381,  282 ;  §  387 ; 

149,  §  108. 

M€Ssrs,ThomsM  A.  Semmea  and  WlUlam 
A.  Meloy,  for  defendant  in  error: 

The  legislature,  so  far  as  the  parish  of  Ten- 
sas is  concerned,  expressly  authorized  the  po- 
lice jury  to  levy  the  necessary  taxes  to  meet 
the  warrants  drawn  by  the  levee  inspector.  The 
law  itself,  which  authorized  the  issue  of  the 
warrants,  provided  the  means  of  paying  them. 

It  is  not  perceived  in  what  manner  it  is  pos- 
sible to  assail  the  legality  of  the  original  war- 
rants. . ,        . ,    J.    i.1. 

The  act  of  1855  merely  provides,  that  the 
police  jury  shall  not  have  the  power  to  con- 
tract any  debt,  without  fully  providing  in  the 
ordinance  creating  the  debt  the  means  of  pay- 
ing principal  and  interest.  The  ordinance  on 
its  face  does  not  profess  to  create  any  debt;  it 
provides  "that  all  just  claims  against  the  par- 
ish of  Tensas  be  now  funded."  It  is,  on  its  face, 
a  proposition  to  the  creditors  of  the  parish  to 
renew  their  debts  on  the  terms  of  credit  pro- 
posed in  the  ordinance.  The  bonds  and  the  cou- 
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pons  but  represent  the  levee  warrants  extended. 
The  levee  warrants  were  obligations  of  the  par- 
ish, obligations  created  by  virtue  of  the  pro- 
visions of  the  acts  of  1848  and  1850.  Most  as- 
suredly, the  legislature,  by  the  act  of  1856,  nev- 
er contemplated  the  withdrawal  from  cities, 
towns,  and  other  municipal  corporations,  the 

Sower  of  extending,  on  favorable  terms,  the 
ebts  due  by  them.. 

The  object  of  the  acts  was  to  arrest  the  ten- 
dency of  municipal  corporations  to  extrava- 
gance which  eould  be  safely  indulged  in,  by 
using  the  credit  of  the  corporation,  without  im- 
posing corresponding  burdens  on  a  restive  com- 
munity. But  after  the  debt  is  contracted,  what 
possible  motive  of  policy  could  operate  on  the 
legislative  mind,  to  induce  it  to  cripple  the  un- 
fortunate debtor  community,  by  prohibiting 
any  extension  of  the  debt  thus  created  7 

In  our  view  of  the  case,  the  debt  was  legiti- 
mately contracted  by  the  issue  of  the  warrants, 
in  accordance  with  law  in  the  years  1860  and 
1861;  the  subsequent  legislation  may  deprive 
the  j^lioe  jury  of  the  control  of  the  levees,  with- 
out in  any  manner  affecting  the  debt  previous- 
ly created,  or  the  power  of  the  police  jury  to 
settle  it.  The  power  of  the  police  jury  to  ac- 
knowledge and  settle  an  honest  debt,  we  pre- 
sume, will  not  be  questioned.  It  is  a  power  in- 
herent in  every  corporation  as  a  legal  entity, 
"for  corporations  legally  established  are  sub- 
stituted for  persons." 

Civ.  Code,  art.  424. 

Hence,  every  corporation  has  a  right  to  sue; 
to  make  valid  contracts;  obligate  others,  and 
obligate  itself  towards  others,  etc. 

Civ.  Code,  424. 

In  the  language  of  Ang.  &  Ames  Corp.  §  6, 
"A  corporation  is  governed  by  the  existing  laws 
in  force  at  the  time  of  its  creation,  in  refer- 
ence to  ownership  of  property  and  the  contract- 
ing of  obligations,  in  the  same  manner  as  nat- 
ural persons,  except  in  so  far  as  such  laws 
are  modified  or  changed  by  its  charter." 

Hence,  the  power  of  the  police  jury  to  issue 
a  note  in  settlement  of  a  bona  fide  and  legiti- 
mate debt,  or  its  power  to  acknowledge  a  debt 
or  waive  prescription,  cannot  be  questioned, 
because  the  law  organizing  these  juridical  per- 
sons does  not  prohibit  the  exercise  of  these 
powers,  which  are  common  to  all  the  inhabit- 
ants of  the  state.  If  the  learned  counsel  for 
the  plaintiffs  in  error  contend  that  the  police 
jury  are  without  power  to  issue  negotiable 
bonds  in  settlement  of  a  valid  debt  of  the  par- 
ish, the  contention  is  not  sustained  by  reason 
or  authority. 

The  cases  mentioned  in  appellants'  brief,  by 
no  means  sanctioned  the  doctrine  in  support 
of  which  they  are  cited. 

The  case  of  Floyd*8  Acceptances,  7  Wall.  682, 
19  L.  ed.  175,  so  far  from  contradicting  the 
views  presented  by  us,  support  them.  The  court 
admitted  that,  under  some  circumstances,  the 
government  would  be  bound  by  bills  of  ex- 
change issued  by  its  officers,  although  the  au- 
thority to  issue  was  not  given  by  statute. 

In  the  case  of  Thomas  v,  Richmond,  supra, 
small  bills  of  the  city  of  Richmond  were  issued 
to  circulflte  as  currency  in  violation  of  tlie  laws 
•f  Virginia,  and  the  curative  statute,  which  re- 
quired the  city  to  redeem  the  bills,  was  passed 
by  a  legislature  not  recognized  by  the  United 
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States  and  in  aid  of  the  rebellion  and,  there 
fore,  void.  Even  if  the  bonds  issued  by  the 
parish  of  Tenaas  were  void  for  want  of  an- 
thority,  the  defendant  in  error  would  be  enti- 
tled to  recover  the  value  of  the  warrants  sur- 
rendered in  lieu  of  the  bonds,  on  the  principle 
maintained  by  the  supreme  court  of  N.  Y.,  in 
the  case  of  The  Oneida  Bk.  v.  Ontario  Bk.  21 
N.  Y.  406,  cited  with  approbation  in  the  Rick- 
mond  Case  above  mentioned.  These  levee  war- 
rants were  withheld,  and  have  never  been  ten- 
dered to  the  defendants  in  error.  How  can  the 
parish  withliold  the  warrants  and  set  up  want 
of  authority  to  issue  the  bonds  delivered  in  lieu 
of  themT    It  is  estopped. 

Pendleton  Co,  v.  Amy,  13  Wall,  208,  20  L. 
ed.  579. 

All  corporations,  public  or  private,  may  is- 
sue a  note  for  a  debt  contracted  in  the  course 
of  their  proper  business. 

4  Hill,  N.  Y.  263;  Kent,  Com.  290,  n.  a. 

A  corporation  may  find  a  valid  debt  and  is- 
sue its  bonds  therefor,  witliout  express  author- 
ity. 

Oalena  v.  Cortcith,  48  III.  483. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  in  the  court  be- 
low by  Britton  and  Koontz,  the  defendants  in 
error,  against  the  police  jury  of  the  parish  of 
Tensas,  to  recover  the  amount  of  four  hundred 
and  sixty  coupons  for  $6  each,  due  on  the  Ist 
of  July,  1870,  for  one  year's  interest  on  four 
hundred  and  sixty  bonds  of  $100. 

The  following  is  a  copy  of  one  of  the  bonds, 
and  they  were  all  of  the  same  date  and  form, 
differing  only  in  number: 
$100.  [No.  423.] 

State  of  Louisiana.      ) 
St.  Joseph.  July  1,  1860.  ) 

The  Parish  of  I'ensas  will  pay  to  hearer, 
six  years  after  date  or  sooner,  at  the  pleature 
of  the  parish,  one  hundred  dollars,  with  six 
per  cent  interest  thereon,  payable  annually  at 
the  office  of  the  parish  treasurer,  as  per  ix>upons 
attached.  This  obligation  is  issued  to  fur  A 
the  debt  of  the  parish  in  accordance  with  an  or- 
dinance passed  by  the  police  jury  on  the  18th 
day  of  January,  1869, 

(Signed)  Eli  Tuixis, 

President  Police  Jury. 

(Signed)  Beevb  Lewis, 

Clerk  Police  Jury. 

*The  defendants  put  in  an  answer  de-  [*567 
nying  the  validity  of  these  bonds,  of  the  ordi- 
nance under  which  they  were  issued,  and  of  the 
drafts  or  orders  for  which  they  were  substituted. 

The  cause  was  tried  by  a  jury,  and  a  verdict 
found  for  the  plaintifTs.  The  case  came  here 
upon  a  number  of  exceptions  taken  at  the  trial, 
which,  under  the  view  we  have  taken  of  the 
case,  it  is  not  necessary  to  examine  in  detail. 

The  substantial  facts  of  the  case  were,  that 
in  December,  1860,  and  Jan.  186f,  the  levee  in- 
spector of  the  parish  of  Tensas  issued  to  certain 
persons  by  tlic  name  of  Kennedy  and  Maxwell 
five  levee  warrants  (as  they  are  called)  for 
work  done  on  the  levees  in  ward  No.  3  of  said 
parish,  amounting  in  the  aggregate  to  over 
$15,000.  They  were  all  sight  drafts  drawn  by 
Charles  B.  Tenney,  as  levee  inspector  of  the 
parish,  on  one  Snyder,  treasurer  of  the  levee 
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fund  of  the  parish,  in  favor  of  Kennedy  and 
Maxwell,  or  order,  and  expressed  as  "being  fox 
amount  due  them  fur  and  on  account  of  work 
done  on  levees  in  ward  No.  3  this  day." 

These  warrants  seem  to  have  been  issued  in 
regular  course,  according  to  the  laws  then  in 
force  on  the  subject.  Originally  the  levees 
were  made  by  the  riparian  o%vners,  who  received 
their  lands  upon  this  condition;  and,  if  they 
neglected  their  duty,  the  police  juries  of  the 
several  parishes  (who  are  the  local  board  rep- 
resenting them)  were  required  to  have  the  work 
done,  and  to  collect  the  expense  from  the  de- 
linquent landowner.  Modifications  of  this  sys- 
tem have  from  time  to  time  been  made  by  va- 
rious acts  of  the  legislature.  The  law  \mder 
which  the  levee  warrants  above  referred  to 
were  issued  was  passed  in  1848;  with  amend- 
ments, passed  in  1850  and  1852.  It  related  to 
the  parish  of  Tensas  alone;  and  the  substance 
of  it,  so  far  as  is  necessary  for  our  purpose, 
was,  that  the  police  jury  of  that  parish  should 
appoint  a  levee  inspector^  whose  duty  was  to 
direct  and  superintend  the  construction  and 
repairs  of  all  levees  in  the  parish  in  accord- 
ance with  the  requisition  of  the  police  jury; 
to  survey  the  levees,  and  where  work  was  re- 
quired to  let  it  out  to  the  lowest  bidder; 
568*]  *and,  after  the  work  was  finished  on 
any  particular  section,  the  statute  directed  as 
follows: 

*^hen  the  inspector  shall  issue  a  warrant, 
payable  to  the  contractor,  which  shall  be  a  le- 
gal order  upon  the  treasurer  of  the  levee  fimd 
for  the  amount  therein  specified.'* 

The  statute  then  provided  for  the  levee  fund 
as  follows : 

"The  police  jury  are  authorized  to  levy  and 
collect,  m  .the  same  manner  that  the  state  and 
parish  taxes  are  now  collected,  an  annual  tax 
upon  the  assessed  value  of  real  estate^  as  re- 
turned by  the  assessors  of  the  state  taxes. 
Said  tax,  when  collected^  shall  form  a  special 
fund  for  levee  purposes  alone." 

We  have  quoted  these  specific  directions  for 
the  purpose  of  showing  how  carefully  the  leg- 
islature has  prescribed  the  duties  of  all  par- 
ties in  relation  to  this  matter.  Not  a  word  is 
anywhere  said  authorizing  the  parish  jury  to 
issue  any  bonds,  or  create  any  other  evidences 
of  debt,  for  work  on  the  levees. 

Tlie  general  powers  of  the  police  juries  of  the 
state  are  carefully  and  particularly  laid  down 
in  a  statute  on  that  subject  passed  in  1813, 
with  some  amendments  in  subsequent  years. 
They  are  enumerated  under  eighteen  distinct 
h^flds.  Kev.  Statutes  La.  title,  "Police  Jury." 
The  seetion  conferring  powers  commences  as 
follows: 

**The  police  juries  shall  have  power  to  make 
all  such  regulations  as  they  may  deem  expe- 
dient: 

1.  For  the  police  of  slaves  in  their  respec- 
tive parishes,  and  the  pursuit  of  runaways,  etc. 

2.  As  to  the  proportion  and  direction,  the 
making  and  repairing  of  the  roads,  bridges, 
causeways,  dikes,  levees  and  other  highways. 

3.  To  lay  such  taxes  as  they  may  judge  nec- 
essary to  defray  the  expenses  of  their  several 
parishes.** 

Other  heads  relate  to  clearing  the  Mississip- 
pi and  other  streams  from  obstruction,  to  the 
569*]  height  of  fences,  the  marking  *of  cattle, 
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the  regulating  of  taverns,  the  establishment  ol 
ferries  and  toll  bridges,  etc.,  etc. 

In  restraint  of  the  power  of  police  juries  and 
all  other  municipal  bodies  of  the  state  to  incur 
expenditures,  the  legislature  in  1853  passed 
the  following  act: 

"The  police  juries  of  the  several  parishes, 
and  the  constituted  authorities  of  incorporated 
towns  and  cities  in  this  state,  shall  not  hereaft- 
er have  power  to  contract  any  debt  or  pecu- 
niary liability  without  fully  providing  in  the 
ordinance  creating  the  debt  the  means  of  pay- 
ing the  principal  and  interest  of  the  debt  so 
contracted." 

And  it  is  declared  that  such  ordinance  shall 
remain  in  force  until  the  debt  and  interest  are 
paid.  Rev.  Stat.  1856,  p.  345.  Nothing  of  the 
kind  was  done  in  this  case,  and  the  defendants 
insist  that  the  bonds  are  void  on  this  account. 
But  this  provision  can  hardly  be  said  to  apply 
to  the  proceedings  of  the  inspector  of  levees, 
acting  under  the  special  statutes  above  men- 
tioned ;  though  we  do  not  see  why  it  is  not  ap- 
plicable to  the  police  jury,  when  that  body  at- 
tempts to  charge  the  parish  with  a  new  set  of 
securities  paj^able  at  a  distant  day,  with  regu- 
lar interest  warrants,  and  negotiable  from 
hand  to  hand ;  even  though  such  securities  were 
issued  to  fund  a  previous  liability.  But  waiv- 
ing this  point,  we  proceed  to  other  aspects  oi 
Ihe  case. 

As  bearing  on  the  question  of  authority  it  is 
pertinent  to  notice  that,  in  1860,  the  legisla- 
ture passed  an  act  expressly  authorizing  the 
police  jury  of  the  parish  of  Tensas  "to  issue 
their  bonds  for  a  sum  not  to  exceed  $200,000, 
not  having  more  than  five  years  to  run,  and 
payable  at  one  of  the  banks  at  the  city  of  New 
Orleans,  and  not  to  be  for  less  than  $1,000 
each."  "Other  specific  directions  and  condi- 
tions are  contained  in  the  law.  It  is  not  pre- 
tended that  the  bonds  in  question  were  issued 
in  accordance  with  this  act,  and  no  other  act  is 
referred  to  giving  any  such  power.  This  in- 
stance, however,  goes  to  show  that  special  leg- 
islative *authority  was  deemed  requisite  ['570 
to  enable  the  police  jury  to  issue  bonds  when 
such  securities  were  required  for  raising  mon- 
ey to  meet  the  necessities  of  the  parish. 

It  thus  appears  that  the  police  jury  had  no 
express  autliority  to  issue  the  bonds  in  ques- 
tion, and  that  if  they  had  any  authority  it  must 
be  implied  from  the  general  powers  of  adminis- 
tration with  which  they  were  invested.  We 
have,  therefore,  the  question  directly  presented 
in  this  case  whether  the  trustees  or  represen- 
tative officers  of  a  parish,  coimty,  or  other  local 
jurisdiction,  invested  with  the  usual  powers  of 
administration  in  specific  matters,  and  the 
power  of  levying  taxes  to  defray  the  necessary 
expenditures  of  the  jurisdiction,  have  an  im- 
plied authority  to  issue  negotiable  securities, 
payable  in  future,  of  such  a  character  as  t(\  be 
unimpeachable  in  the  hands  of  bona  fide  hold- 
ers, for  the  purpose  of  raising  money  or  fund- 
ing a  previous  indebtedness. 

This  subject,  as  applied  to  various  munici- 
pal bodies,  baa  been  much  discussed  in  the  courts 
of  this  country,  and  various  conclusions  have 
boon  reached,  depending  sometimes  upon  the 
peculiar  character  and  statutory  powers  of  the 
corporation,  sometimes  upon  the  character  ol 
the  objects  to  be  attained,  and  sometimes  upon 
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the  naked  implication  of  power  supposed  to 
arise  from  the  express  power  to  make  expendi- 
tures. A  collection  of  the  cases  may  be  found 
in  Dillon  on  Municipal  Corporations,  §  407, 
note.  That  a  municipal  corporation  which  is 
expressly  authorized  to  make  expenditures  for 
certain  purposes  may,  unless  prohibited  by  law, 
make  contracts  for  the  accomplishment  of  the 
authorized  purposes,  and  thereby  incur  indebt- 
edness, and  issue  proper  vouchers  therefor,  is 
not  disputed.  This  is  a  necessary  incident  to 
the  express  power  granted.  But  such  contracts, 
as  long  as  they  remain  executory,  are  always 
liable  to  any  equitable  consideration  that  may 
exist  or  arise  between  the  parties,  and  to  any 
modification,  abatement  or  rescission,  in  whole 
or  in  part,  that  may  be  just  and  proper  in  con- 
571*jsequenoe  *of  illegalities,  or  disregard  or 
betrayal  of  the  public  interests.  Such  contracts 
are  very  different  from  those  which  are  in  con- 
troversy in  this  case.  The  bonds  and  coupons 
on  which  a  recovery  is  now  sought  are  commer- 
cial instruments,  payable  at  a  future  day  and 
transferable  from  hand  to  hand.  Such  instru- 
ments transferred  before  maturity  to  a  bona 
fide  purchaser  leave  behind  them  all  equities 
and  inquiries  into  consideration  and  the  con- 
duct of  parties;  and  become,  in  the  hands  of 
an  innocent  holder,  clean  obligations  to  pay, 
without  any  power  on  the  part  of  the  munici- 
pality to  demand  any  inquiry  as  to  the  jus- 
tice or  legality  of  the  original  claim,  or  to 
plead  any  corrupt  practice  of  the  parties  in  ob- 
taining the  security.  This  characteristic  of 
commercial  paper,  which  no  court  has  more 
faithfully  enforced  than  this,  raises  the  doubt 
whether  the  power  to  issue  it  can  be  implied 
from  the  ordinary  powers  of  local  administra- 
tion and  police  which  are  conferred  upon  the 
boards  and  trustees  of  political  districts.  The 
power  to  issue  such  paper  has  been  the  means 
m  several  cases  which  have  recently  been 
brought  to  our  notice,  of  imposing  upon  coun- 
ties and  other  local  jurisdictions  burdens  of  a 
most  fraudulent  and  iniquitous  character,  and 
of  which  they  would  have  been  summarily  re- 
lieved had  not  the  obligations  been  such  as  to 
protect  them  from  question  in  the  hands  of 
bona  fide  holders.  As  such  we  have  been  re- 
luctantly compelled  to  sustain  them,  but  only 
on  the  ground  that  the  power  to  issue  them  had 
been  expressly,  or  by  necessary  implication, 
conferreil  by  the  legislature.  The  power  to  is- 
sue such  obligations,  and  thus  irretrievably  to 
entail  upon  counties,  parishes  and  townships 
a  burden  for  which  perhaps  they  have  received 
no  just  consideration,  opens  the  door  to  im- 
mense frauds  on  the  part  of  petty  officials  and 
scheming  speculators.  It  seems  to  us  to  be  a 
power  quite  distinct  from  that  of  incurring 
indebteciness  for  improvements  actually  au- 
thorized and  undertaken,  the  justness  and  va- 
li^ty  of  which  may  always  be  inquired  into. 
It  is  a  power  which  ought  not  to  be  implied 
from  the  mere  autliority  to  make  such  improve- 
ments. It  is  one  thing  for  county  or  parish 
572*]  trustees  to  have  the  power  to  'incur  ob- 
ligations for  work  actually  done  in  behalf  of 
the  county  or  parish,  and  give  proper  vouch- 
ers tlierefor,  and  a  totally  different  thing  to 
have  the  power  of  issuing  imimpeachable  pa- 
per obligations  which  may  be  multiplied  to  an 
indefinite  extent.  II  it  be  once  conceded  that 
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the  trustees  or  other  local  representatives  of 
townships,  counties  and  parishes  have  the  im- 
plied power  to  issue  coupon  bonds,  payable  at 
a  future  day,  which  may  be  valid  and  binding 
obligations  in  the  handa  of  innocent  purchas- 
ers, there  will  be  no  end  to  the  frauds  ttiat  will 
be  perpetrated. 

We  do  not  mean  to  be  imderstood  that  it  re- 
quires, in  all  cases,  express  authority  for  such 
bodies  to  issue  negotiable  paper.  The  power  has 
frequently  been  implied  from  other  express 
powers  granted.  Thus,  it  has  been  held  that 
the  power  to  borrow  money,  implies  the  power 
to  issue  the  ordinary  securities  for  its  repay- 
ment, whether  in  the  form  of  notes,  or  bonds 
payable  in  future.  So  the  power  to  subscribe 
for  stock  in  a  railroad,  or  to  purchase  property 
for  a  market  house,  and  other  like  powers 
which  cannot  be  carried  into  execution  without 
borrowing  money,  or  giving  obligations  payable 
in  the  future,  have  been  held  siSScient  to  raise 
the  implied  power  to  issue  such  obligations. 
But  in  our  judgment  these  implications  should 
not  be  encouraged  or  extended  beyond  the  fair 
inferences  to  be  gathered  from  the  circum- 
stances of  each  case.  It  would  be  an  anomaly, 
justly  to  be  deprecated,  for  all  our  limited 
territorial  boardis,  charged  with  certain  ob- 
jects of  necessary  local  administration,  to  be- 
come the  fountains  of  commercial  issues,  cap- 
able of  floating  about  in  the  financial  whirl- 
pools of  our  large  cities. 

In  the  case  before  us,  where  was  the  neoes 
sity  of  funding  the  levee  warrants  held  by  the 
contractors  T  If  it  was  desired  to  avoid  the 
danger  of  prescription,  an  acknowledgment  au- 
thorized by  the  police  jury,  would  have  had  all 
the  effect  which  a  new  security  could  give. 
Where,  among  all  the  powers  given-  to  the  po- 
lice jury,  CPU  the  power  be  found  or  fairly  in- 
ferred, of  funding  the  indebtedness  of  the  par- 
ish, by  issuing  six  or  ten  year  bonds  payable  to 
bearer,  with  the  ^regular  apparatus  of  [*573 
coupons — securities  specially  framed  and  con- 
trived for  distant  and  diffusive  circulation? 
When  the  legislature  deemed  it  desirable  foi 
the  parish  to  issue  such  papers  to  enable  it  to 
raise  money,  the  power  was  expressly  given, 
with  proper  safeguards  and  limitations.  This 
very  fact  indicates  the  legislative  understand- 
ing that  no  general  and  indefinite  power  of  the 
kind  had  any  existence. 

In  our  opinion  the  Police  Jury  had  no  au- 
thority to  issue  the  bonds  and  coupons  in  ques- 
tion andf  therefore,  the  judgment  must  be  re- 
versed. 


JOHN  U.  HOLDANE  et  al,  as  Holdane  &  Co. 
and  James  Jeffries,  Appts., 

V. 

RICHARD  B.  SUMNER  et  al 
(See  S.  C.  15  Wall.  600-010.) 
Landlord's  lien  in  Louisiana — goods  in  eusio- 
dia    Icgis-^xcuse   for   seizure — statutes    of 
limitation — suspension  of^  during  tear, 

1.  By  the  Civil  Code  of  I^.  the  lessor  has  for 
the  payment  of  hlB  rent  and  other  obligations  of 
the  lease,  a  right  of  pledge  on  the  movable  effects 
of  the  lessee  which  are  found  on  the  property 
leased 

2.  When   the   goods   are   in   custodia   IcgiSt  ^ 

NoTB. — Suspension  of  statute  of  limitotUmi 
(htririfj  war — see  note  to  Hanger  v.  Abbott,  18  I* 
ed.  U.  S.  031). 
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itnttcytrt  wls«d  hy  a  sheriff  under  an  execa- 
a«aKpUcfd  in  the  hands  of  a  syndic  under  a 
w  im«ntm,  the  lessor  cannot  exercise  this 
jmv^miian,  and  does  not  lose  his  prlyilege  by 
ft  amWac  It ;  bat  the  pririlege  attaches  to  the 
P^Bb  9t  tae  property  in  the  officer's  hands. 

1  The  Itiaor  Is  only  excused  from  making  a 
»x.*t  tt  order  to  pretierre  his  privilege,  when  he 
■Mt  kvfolly  make  U  In  consequence  of  the 
;i*  Ma<  k  cuitodia  legia. 

i  ftoe  tbe  foods  were  in  custodia  legis  under 
I  nsw  hm^nm  to  a  syndic  which  was  voidable, 
jl  tkM  wu  afterwards  set  aside,  the  lessors 
m  pnpcriy  excused  from  making  a  seizure  of 
'J  p'Sftrxj  u  a  means  of  retaining  their  prly- 
«  ter  tW  rent  accruing  on  the  lease,  and  said 
"iTfiot  atuched  to  the  proceeds  of  said  property 
t  )t  taadt  of  the  syndic. 

1  m  statates  oi  prescription  and  limitation 
wpMMidnl  in  the  Federal  Courts  during  the 
n4i(  tb(  late  ciyil  war. 

[No.  218.] 

.-pdApr.  10, 15, 187S,  Decided  May  i,  jr873. 

JPPKAL  from  the  Circuit  Court  of  the  Unit- 
U  H  Stites  for  the  District  of  Louisiana. 

TWyil  in  this  case  was  filed  in  the  court  be- 
•v  bf  ippeUees,  to  reach  the  proceeds  of  cer- 
u  propnty,  which  were  alleged  to  be  subject 
^iianr*a  lien.  A  decree  having  been  entered 
xuririaror,  the  respondents  took  an  appeal 

iMtoart 

I^  cue  is  fully  stated  by  the  court. 

KIkosas  J.  Dnrmat,  for  appellants: 

I^tfo  opinions  and  decrees  of  the  supreme 
^  of  Looisiana  in  the  case  of  Jeffries,  are 

V  (ku  to  admit  of  doubt  or  contestation. 

V  ieekle  that  all  the  proceedings  in  the 
»rf/efri«  v.  Belleville  Iron  Works  Co,  and 
lacrtmon,  18  La.  Ann.  691,  No.  12,890  of 
>  Wet  of  the  fourth  district  court  of  New 
f^  tre  void  from  beginning  to  end ;  and 
^ifiiion  reads  as  follows: 

^e  hft  also  examined  the  question  as  to 

>1^  effect  of  the   same  judgment    (23d 

^1960,  supreme  court)  upon  the  anterior 

**tdop  in  the  surrender^  and  we  have  con- 

"lifter  the  most  mature  deliberation, that 

^^idgncnU  homologating  (approving),  tab- 

Q  oif  diftribution^    were    not  binding  on 

-JBtif,  M  as  to  prevent  him  from  seizing 

*?  ad  effects  yet  in  the  hands  of  the  so- 

^4  TBdic,  or  other  garnishees,  such  money 

^  ^!dt  being  considered  as  the  property  of 

vdeoBptny  after  tbe  judgment  setting  aside 

''■rrader.  Sublato  fundamenio,  caditopus" 

^^  the«e  decisions  before  us,  we  have  a 

*^  iiial  judgment  in  our  favor  on  all  the 

*^  BvolTed  in  the  case,  and  fatal  in  all  re- 

?^  to  the  hopes  of  the  privileged  creditors. 

^^  tkis  hill  in  equity.    The  question  which 

*  iNMn,  Sumner   et  ah,  asked  themselves 

*^  tie  decree  of  the  supreme  court  of  La. 

i«iwdered  in  Dec.,  1866,  and  Feb.,  1867,  re- 

^■^  the  case  for  further  proceedings,  ac- 

*^  to  law,  was:  bow  escape  from  the  effects 

''^teees?   The  expedient  they  resorted  to 

Jwcemful  in  the  lower  courts,  where  the 

j^  o(  the  judgments  of  the  supreme  court 

-  I^vniiiiA  was  destroyed,  although  the  na- 

*<^  eomis  have  no  jurisdiction  to  review 

^  Tvfvm  the    judgments    of    the    highest 

*^  of  the  state,  except  in  the  few  cases 

**^  OBt  ia  the  25th   section  of  the  judi- 

??  >et,  and  its  amendment.    1  Stat,  at  L. 

y*  Stit.  at  L.  385. 

, ".  fW  judgments  of  the  supreme  court  of ' 
**•>»  be  really  judgments  and  entitled  to 


respect,  Sumner  et  ah,  co-lessors  of  the  foundry, 
have  no  right,  title  or  interest  in  or  to  the  mov- 
ables, which  thfey  say  were  originally  affected 
with  their  landlord's  privilege,  or  to  the  moneys 
produced  by  the  sale  of  the  said  movables. 

It  is  clear  that  the  co-lessors  are  not  owners 
of  the  movables  or  of  the  fund ;  for  the  money 
and  effects  are  expressly  declared  to  be  "the 
property  of  said  company." 

If  not  owners  (which,  by  the  way,  they  do 
not  claim  to  be)  then  Sumner  et  al.,  say  they 
are  creditors,  with  a  landlord's  privilege  or  lien. 

Arts.  2675  and  2679,  Louisiana  Code,  1826, 
which  read  as  follows : 

Civ.  Code  of  La.  Art.  2675.  The  lessor  has 
for  the  pajmient  of  his  rent  and  other  obliga- 
tions of  the  lease,  a  right  of  pledge  on  the  mov- 
able effects  of  the  lessee,  which  are  found  on 
the  property  leased. 

In  the  case  of  predial  estates,  this  right  em- 
braces everything  that  serves  for  the  labors  of 
the  farm,  the  furniture  of  the  lessee's  house 
and  the  fruits  produced  during  the  lease  of  the 
land;  and  in  the  case  of  houses  and  other  edi- 
fices, it  includes  the  furniture  of  the  lessee,  and 
the  merchandise  contained  in  the  house  or 
apartment,  if  it  be  a  store  or  shop. 

Art.  2679.  In  the  exercise  of  this  right,  the 
lessor  may  seize  the  objects  which  are  subject 
to  it,  before  the  lessee  takes  them  away,  or 
within  fifteen  days  after  they  are  taken  away, 
if  they  continue  to  be  the  property  of  the  les- 
see and  can  be  identified. 

If  it  can  be  supposed,  as  it  should  not,  that 
they  were  once  creditors  with  the  landlord's 
privilege,  yet  they  assented  to  the  removal  of 
the  effects  found  on  the  place  leased,  and  to 
their  sale  imder  a  void  order  of  court;  and 
they  claim,  not  the  movables  themselves,  which 
they  themselves  might  have  taken  ew  mero 
motu,  if  lessors  and  not  partners,  and  retained 
until  they  were  paid  (see  the  quoted  article), 
but  the  proceeds  thereof  in  money.  This  claim 
for  the  proceeds  in  money,  they  say,  has  been 
recognized  by  the  fourth  district  court  of  New 
Orleans ;  that  the  sale  was  made  by  the  sheriff 
of  New  Orleans;  that  the  syndic  filed  a  provi- 
sional tableau,  which  was  homologated,  and 
that  the  said  homologation  is  a  conclusive  judg- 
ment and  res  judicata^  and  that  the  proceeds  of 
the  sale  passed  into  the  hands  of  the  officers  of 
the  court,  and  there  remains  in  the  custody  of 
the  law.  All  of  which  allegations,  from  first  to 
last,  are  in  direct  and  palpable  antagonism 
with  what  the  supreme  court  of  Louisiana  has 
said  and  done  in  the  matter.  This  latter  court 
has  annulled  the  attempted  insolvent  proceed- 
ing of  the  corporation  from  the  beginning  to 
the  end;  motions,  rules,  orders  and  judgments, 
ia  the  case  of  the  Belleville  Iron  Works  Co., 
have  been  stricken  with  nullity,  and  the  form 
of  a  suit  still  exists  in  the  fourth  district  court 
without  any,  the  slightest,  substance.  Quod 
nullum  est,  nullum  producit  effectum. 

The  complainants  proceed  exactly  as  if  they 
existed  in  full  force  and  virtue,  and  the  decree 
appealed  from  sustains  their  pretensions.  Ef- 
fect has  been  given  to  the  decree  of  the  lower 
court,  while  the  judgments  of  reversal  by  the 
appellate  court  are  wholly  ignored. 

Over  the  original  cause  of  action,  as  pre- 
sented in  the  bill,  the  circuit  court  is,  ratume 
personarump     entirely     without     jurisdiction. 
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Dec.  Teui, 


Whether  Sumner  et  aL  have  not  or  have  a  claim 
for  rent  and  privilege  for  its  payment  against 
the  Belleville  company,  cannot  be  determined  by 
a  circuit  court  of  the  United  States,  and  a  forti- 
ori, la  the  circuit  court  unable  to  reach  this  re- 
8ult>  when  between  the  same  parties  the  highest 
court  of  the  state  has  decided  that  no  such  priv- 
ilege exists,  and  that  the  ri^ht  of  the  appellant 
to  seize  money  and  effects  in  the  hands  of  the 
mock  syndicate  or  other  garnishees  exists,  just  as 
if  no  proceedings  were  ever  had  in  the  surrender. 

We  may  admit,e.^.  ,not  only  that  the  com  plain- 
ants  were  creditors  of  the  Iron  Works  Company 
with  landlord's  privilege,  but  also  that  if  the 
money,  the  proceeds  of  the  movables  originally 
pledged  for  the  rent  was  ever  in  ouatodia  legie, 
the  complainants  would  be  entitled  to  recover. 
But  this  condition  of  things  is  exactly  that 
which  the  supreme  court  decides  never  existed. 
The  whole  proceedings  of  the  surrender  have 
been  decreed  void,  coram  non  judice.  Every- 
thing done  in  that  suit  must  be,  in  law,  consid- 
ered as  not  done.  Rea  judicata  pro  veritate  ac- 
dpitur.  The  selling  of  the  movable  property  of 
the  corporation  must  be  considered!,  then,  the 
act  of  tne  corporation,  not  the  act  of  the  law. 
The  money,  the  proceeds  of  the  sale,  is  in  law, 
still  the  property,  and  in  the  possession,  and 
under  the  control  of  the  company,  and  liable 
to  the  seizure  and  garnishment  of  these  appel- 
lants. There  can  be  no  question  of  any  land- 
lord's privilege  or  lien  in  the  case.  The  goods 
were  removed  from  tlie  premises.  By  this  the 
complainants  lost  their  privilege. 

La.  Code,  2679. 

The  landlord  must  seize  the  goods,  *'within 
fifteen  days  after  they  are  taken  away," 

Farnet,  etc.,  v.  Their  Creditors,  8  La.  Ann.  372. 

In  the  present  c.  sq  the  landlords  have  done 
nothing  judicially,  as  actors,  from  the  institu- 
tion of  Jeffries'  first  suit,  Dec.  10,  1858,  to  the 
filing  of  this  bill  in  equity,  Feb.  23,  1867.  How, 
then,  can  their  privilege  as  landlords  upon  the 
movables  of  the  corporation  be  recognized  ? 

The  complainants  allege  in  their  bill  that  they 
are  judgment  creditors  of  the  Belleville  Iron 
Works  Company;  but  this  is  shown  to  be  an  er- 
ror. They  are  really  suing  the  company  here 
for  the  amount  of  their  rent  in  an  original  ac- 
tion. The  corporation  is  a  citizen  of  Louisiana, 
where  it  was  created  ( 13  Wall.  283,  20  L.  ed. 
576),  and  manifestly  cannot  be  sued  in  a  cir- 
cuit court  of  Louisiana,  by  citizens  of  that 
state.  Even  if  the  complainants  had  bad  a  just 
claim  on  the  company  and  a  privilege  to  secure 
it,  how  can  they  begin  a  suit  in  the  national 
court  to  enforce  the  privilege,  which  is  the  ac- 
cessory, when  their  right  to  sue  for  their  claim, 
which  is  the  principal,  is  expressly  prohibited  T 

Holdane  &  Co.  garnished  the  Banlc  of  Amer- 
ica, by  process  from  the  circuit  court  of  the 
United  States,  Nov.  21,  1850.  From  this  date, 
the  fund  may  be  considered  as  in  custodia  legis, 
if  the  insolvent  proceedings  were  null  in  tlie 
fourth  district  court  of  New  Orleans.  While 
the  proceedings  to  declare  them  null  were 
pending,  the  lessors  were  made  parties  to  Hoi- 
dane's  suit,  and  defended  against  them  on  the 
ground  that  the  insolvent  proceedings  were 
valid,  and  that  the  orders  and  judgment  of  the 
fourth  district  court  of  New  Orleans  must 
stand  until  reversed.  They  still  maintain  this 
position  in  their  present  bill^ 
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But  far  from  this  being  the  ease,  the  con- 
trary has  been  definitely  decided  by  the  su- 
preme court  of  Louisiana  in  the  cases  found  in 
the  record. 

By  the  terms  of  the  lease  from  Valette, 
Hughes,  and  others,  to  Cooke  and  others,  trans- 
ferred to  the  Belleville  Iron  Works  Company, 
with  an  assumption  by  the  latter  of  all  the 
rights  and  obligations  of  the  first  lessees,  it  is 
covenanted  and  agreed  that  the  complainants 
should  share  in  the  profits  of  the  business, 
which,  we  submit,  constituted  them  partners. 

3  Kent,  Com.  25  and  notes;  Champion  v. 
Boatwick,  18  Wend.  184;  Gow,   Part.  14. 

Having  constituted  themselves  partners  of 
the  Belleville  Iron  Works  Company,  the  com- 
plainants cannot  be  allowed  to  shift  their  posi- 
tion, and  claim  a  privilege  as  landlords,  ad- 
verse to  the  interests  of  creditors. 

Mr,  Conway  Robinson  for  appellees: 

Said  effects  and  movables  of  the  proceeds  of 
which  said  sum  of  $11,867  forms  part,  never 
left  the  premises  until  sold  by  the  sheriff,  and 
said  balance  passed  into  the  hands  of  the  offi- 
cers of  the  district  court,  and  has  there  re- 
mained in  the  custody  of  the  law,  and  belongs 
to  the  complainants  by  virtue  of  their  privi- 
lege as  lessors,  and  the  orders  and  judgment 
of  said  district  court. 

According  to  the  judicial  exposition  of  tiie 
Code,  the  claim  of  the  lessors  is  for  no  more 
than  is  embraced  in  their  privilege. 

Doraey  v.  Vidal,  1  Mart.  (N.  S.)  718;  Ster- 
rett  V.  Smith,  2  Mart.  (N.  S.)  450;  Parker  v. 
Starkweather,  7  Mart.  (N.  S.)  337;  ReynoUa 
V.  Swain,  13  La.  198;  Vairin  v.  Hunt,  18  La. 
498;  Dealiaa  v.  J  one,  6  Rob.  292;  Tvntty  w. 
Clarke,  14  La.  Ann.  508;  Sitnon  v.  Goldenherg, 
15  La.  Ann.  229. 

In  1850,  referring  to  article  2675  of  the  Civil 
Code,  the  supreme  court  of  Louisiana  said: 
"The  language  is  general  and  cannot  be  re- 
stricted to  rent  due.  The  right  to  levy  a  profes- 
sional seizure,  even  before  the  rent  be  due,  is 
given  by  the  statute  of  1839  to  the  lessor,  who 
has  reason  to  believe  that  his  tenant  is  about 
to  remove  his  property.  We  do  not  consider 
this  statute  as  creating  a  privilege,  but  provid- 
ing a  constructive  remedy  for  its  enforcement. 

Itobinaon  v.  Staplea,  5  La.  Ann.  712. 

The  appellants  being  not  mortgage  creditors 
of  the  insolvent,  but  mere  ordinary  creditors, 
have  no  right,  as  such,  to  dispute  the  applica- 
tion to  the  rent  of  the  goods,  or  the  proceeds  of 
the  goods,  which  were  on  the  premises  at  the 
time  of  the  cession. 

Miller  v.  Michoud,  11  Rob.  230. 

But  the  proceeds  are  to  be  applied  to  pay  the 
appellees,  who  were  prevented  from  seizing  by 
the  order  for  a  stay  of  proceedings. 

Paulding  v.  Ketty.  9  Mart.  (O.  S.)  187;  JBob- 
inaon  v.  McCay,  8  Mart.  (N.  S.)  107;  Dennis- 
toun  V.  Malard,  2  La.  Ann.  14;  Robinson  v. 
Staplea,  5  La.  Ann.  712. 

This  rule,  while  it  is  sustained  by  decisions 
in  Ln.  also  accords  with  principles  of  equity, 
maintained  in  this  court  and  elsewhere. 

Oliver  v.  Piatt,  3  How.  401;   0veraeer9  of 
Poor  V.  Bank,  2  Gratt.  548. 
f     The  stipulations  in  the  lease  of  June  12, 
I  1856,  do  not  constitute  such  a  partnership  as 
the  other  side  contended  for. 

(^OQB  V.  Hickman^  8  H.  of  L,  Qas.  268 ;  S.  C. 
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fhmknft  ▼.  Hickman,  9  C.  B.  N.  S.  47   (99 

S«k  plets  were  properly  overruled.  The  ap- 
fim  bdng  guilty  of  no  laches,  their  claim  is 
■t  rfeeted  bj  any  prescription.  Not  by  that 
i  tkree  yetrs  in  article  3,503,  relied  upon  in 
^plei,  p.  12,  Paulding  v.  iCe^ty,  9  Mart.  (O. 
S  >  18T,  aad  other  cases  before  cited ;  nor  by 
^  if  fire  years,  in  article  3,505,  even  if  this 
««t  be  regarded  as  an  action  on  a  check 
on  bj  Wells,  Jan.  30,  1863.  Still  less  can 
^  diim  of  the  appellees  be  affected  by  the 
yaifi^oa  of  ten  years,  in  article  3,508. 

IV  district  court  of  New  Orleans  by  its 
*jtm  of  Mar.  23,  1860,  having  adjudged  that 
3  vdrr  of  Dec.  29,  1858,  staying  all  judicial 
TOcdiBgs  against  the  property  of  the  Belle- 
-k  Inn  Works  Co.  be  vacated  and  annulled, 
'an  vere,  besides  the  proceedings  on  the  peti- 
JB  flf  thit  company,  other  proceedings  in 
tzti  of  Uw,  to  wit :  in  that  district  court  by 
^^rio.  tad  in  the  circuit  court  of  the  United 
"iSa  bj  Holdane  &  Co.     So  that  there  were 

»  dUTerent  proceedings  as  to  the  fund  now 
^faation;  and  there  could  not,  in  either  of 
' « {itxeedings,  be  an  order  disposing  of  the 
"zi  wkb  a  ri^t  of  appeal  by  any  of  the  par- 
'm  Aterested.  Hence,  there  was  filed  a  bill  in 
^■itT.  letting  forth  the  merits  of  the  respect- 

t  duBi,  as  suggested  in  tne  opinion  of  this 
nn  a  Bcyord  v.  Lombard,  9  How.  551 ;  and 
:aaf  parties  all  who  are  interested  in  the 
>^«f  the  suit.  Here  there  is  no  room  for  the 
"Kiai  of  jurisdiction,  for  even  if  Holdane  ft 
Abdbeen  citizens  of  the  same  state  with  the 
'udfi,  there  would  have  been  jurisdiction 
•^  their  proceedings. 

W«  ▼.  Fatrick,  5   Cranch,  288;  Dunn  v. 

*t«,8Pet.  1. 

JcfHes  intervened  in  that  suit  of  Holdane  & 

'  Bit  bere  the  parties  are  citizens  of  differ- 
^iites;  and  the  court  had,  on  this  and  the 
^  groond,  rightful  authority  to  proceed 
'  >  bal  determination  of  the  controversy. 
•'•i«T.  Matheu^mm,  12  Pet  171. 

^  power  of  the  court  is  not  limited  to  a 
^bitween  the  parties  to  the  original  suit. 
?  pirty  whooe  interests  are  affected  by  the 
^  >t  kw,  may  file  the  bill,  when  a  court  of 
v  «Mld  have  difficulty  in  dealing  with  the 

'^W  with  a  proper  regard  to  the  rights  of 

I. 


•••ocfc  V.  Coe,  23  How.  117,  16  L.  ed.  436; 

^y.Tide-icater  Can,  Co,  24  How.  257,  16  L. 

'55;  Freeman  v.  Howe,  24  How.  460,  16  L. 

*aiaqinte  consistent  with  BuckY.Colbath, 
^tlM^  18  L.  ed.  261;  and  Watsonv.  Jones, 
'  M  719,  20  L.  ed.  672.  The  decree  was 
'>»ly  aiade  under  the  prayer  of  the  bill,  that 
*Biak  of  America  be  decreed  to  pay  over  the 
3^  to  the  complainants  with  costs  of  suit, 
K  ^  tWy  may  have  such  further  aid,  relief 
vnaedj  as  to  the  court  may  seem  meet,  and 
-'■tire  of  the  caac  may  require. 

^  J«tiee  Brmdley  delivered  the  opinion 

'  Jf  QMOt: 

'-■  ii  a  bill  in  eouity  filed  by  Sumner, 
1*!  Hughes  and  VaJette,  *as  lessors,  to  en- 
**tkcir  lien  for  rent  upon  certain  money 
*^M  ia  the  bank,  the  proceeds  of  goods 
^  ^fe  lormerly  on  the  leased  premises, 
•'au.  U.  S.  Book  21. 


and  thereby  subject  to  the  lessors'  privilmi. 
The  defendants  are  judgment  creditors,  mo 
have  garnished  the  moneys  for  the  payment  of 
their  judgment.  The  controversy  arose  as  far 
back  as  1859.  The  leased  premises  were  known 
as  the  Belleville  Iron  Works,  situated  near  the 
Mississippi  river,  opposite  New  Orleans.  The 
tenants  were  an  incorporated  company,  known 
as  the  Belleville  Iron  Works  Company.  The 
term  of  the  lease  was  ten  years,  commencing 
the  1st  of  January,  1856,  the  rent  being  a  per- 
centage on  the  amoimt  of  work  done  by  the  le&i 
sees,  not  to  be  less  than  $7,500  per  anniun. 

At  the  close  of  the  year  1858,  the  company 
was  insolvent  and  sought  to  obtain  the  benefit 
of  the  insolvent  laws  of  Louisiana,  by  making 
a  cesaio  honorum.  The  existing  law  on  this 
subject,  which  was  passed  in  1855,  declares 
that  any  person  may  make  a  cession  of  his 
property  to  his  creditors,  provided  the  surrender 
be  made  bona  fide,  without  fraud  and  agreeable 
to  the  formalities  prescribed  therefor.  It  then 
directs  that  any  debtor,  wishing  to  make  a  sur- 
render of  his  estate  to  his  crecUtors,  must  pre- 
sent a  petition  for  that  purpose  to  any  judge 
having  jurisdiction.  This  petition  must  contain 
a  statement  of  the  debtor's  affairs,  with  a  sched- 
ule of  his  property,  debits  and  credits,  and 
must  be  sworn  to.  The  6th  section  of  the  act 
directs  as  follows:  "That,  whenever  the  judge 
shall  be  convinced  that  the  debtor  who  wants 
to  surrender  his  property  has  complied  with  all 
the  formalities  prescribed,  he  shall  indorse  on 
the  schedule,  that  the  cession  of  all  the  prop- 
erty of  the  insolvent  is  accepted  for  the  benefit 
of  his  creditors,  and  shall  order  a  meeting  of 
the  creditors  to  be  called,  in  the  manner  and 
within  time  prescribed  for  respite.  He  shall 
also  appoint  an  attorney  to  represent  the  cred- 
itors aMent  or  residing  out  of  the  state,  if  there 
be  any  mentioned  in  the  schedule."  The  7th 
section  declares:  ^"That,  when  issuing  [*602 
the  order  for  the  meeting  of  the  creditors,  the 
judge  shall  order  that  sul  the  proceedings,  as 
well  against  the  person  as  the  proporty  of  the 
debtor,  be  stayed."  The  act  then  provides  for 
the  appointment  of  a  syndic,  to  take  possession 
of  the  property  and  to  administer  and  sell  the 
same,  and  contains  other  provisions  regulating 
the  entire  proceedings. 

In  pursuance  of  this  law,  the  Belleville  Iron 
Works  Company,  on  the  29th  of  December, 
1858,  presented  their  petition  in  due  form  to 
the  judge  of  the  fourth  district  court  of  New 
Orleans  (the  proper  judge  for  the  purpose), 
who  took  cognizance  of  the  case,  and,  by  an  or- 
der of  the  same  date,  accepted  the  cession  for 
the  benefit  of  the  creditors,  appointed  a  time 
and  place  for  their  meeting,  and  further  di- 
rected that,  in  the  meantime,  all  judicial  pro- 
ceedings against  the  property  of  said  company 
be  stayed.  After  this  the  cause  proceeded  in  the 
regular  course.  A  syndic  was  duly  appointed 
and  qualified,  and  took  charge  of  the  property 
of  the  company ;  and  having  obtained  an  order 
of  sale,  the  whole  property  was  sold  under  his 
direction  by  the  sheriff,  and  netted  over  $50,- 
000.  Out  of  this  money  he  paid  the  rent  of  the 
works  up  to  April  1^  1859,  the  arrears  and  in- 
terest then  amounting  to  over  $14,000.  He  then 
made  and  filed  in  court  a  tableau  of  distribu- 
tion, by  which  he  arranged  the  claims  against 
the  estate  in  the  order  of  priority  and  priv- 
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ilcge,  and  placed  the  entire  rent  to  accrue  on 
the  leaoe  alter  the  Ist  of  April,  1859,  being  for 
■ix  years  and  nine  months,  amongst  the  priv- 
ileged claims;  which,  with  a  few  other  privi- 
leged things,  largely  exceeded  the  proceeds  of 
the  property  remaining  in  his  hands.  This 
tableau  was  filed  May  23,  1869.  It  met  with 
strenuous  opposition  from  the  ordinary  credit- 
ors, and  a  long  litigation  ensued.  Suits  were 
commenced  by  the  defendants  and  others,  and 
Holdane  &  Ck>.  recovered  judgments  in  the  cir- 
euit  court  of  the  United  States  on  May  11, 1859, 
amounting  in  the  aggre^te  to  over  $4,000.  The 
other  defendants,  Jeffries  &  Sons,  sued  in  the 
fourth  district  court  of  New  Orleans,  and  their 
suits  were  cumulated  with  the  insolvency  pro- 
ceedings. These  proceedings  being  finally  car- 
003*]  ried  by  ^appeal  to  the  supreme  court  of 
Louisiana,  were  wholly  set  aside,  on  the  ground 
that  the  insolvency  law  was  intended  for  nat- 
ural persons  only,  and  that  a  corporation  like 
the  Belleville  Ir(m  Works  Company  could  not 
make  a  ceasio  honorum  under  it.  This  left 
the  defendants  at  liberty  to  prosecute  their 
judgments  to  effect,  and  they  issued  executions 
as  before  said,  garnish^  the  balance  of  money 
in  the  hands  of  the  syndic,  amoimting  at  this 
time  to  about  $11,000,  which  he  had  deposited 
in  bank.  The  complainants  then  filed  this  bill 
to  have  the  said  moneys  applied  to  the  payment 
of  their  rent. 

The  defendants  insist  that  the  complainants 
have  lost  their  privilege  by  not  proceeding 
against  the  goods  themselves,  before  they  were 
removed  from  the  leased  premises,  or  within 
fifteen  days  afterward. 

005*]  "^By  the  Civil  Code  of  Louisiana,  the 
lessor  has,  for  the  payment  of  his  rent  and  oth- 
er obligations  of  the  lease,  a  right  of  pledge  on 
the  movable  effects  of  the  lessee  which  are  found 
on  the  property  leased;  and  in  the  exercise  of 
this  right,  the  lessor  may  seize  the  objects 
which  are  subject  to  it,  before  the  lessee  takes 
them  away,  ot  within  fifteen  days  after  they 
are  taken  away,  if  they  continue  to  be  the  prop- 
erty of  the  lessee,  and  can  be  identified.  Civ. 
Code,  arts.  2675,  2679.  This  seizure  is  effected 
by  means  of  a  writ  of  provisional  seizure,  which 
is  issued  to  the  sheriff  upon  the  lessor  filing  a 
petition  in  the  local  court  showing  the  amount 
of  rent  due,  or  the  amount  accruing  on  the 
lease,  whether  due  or  not,  and  swearing  that  he 
has  good  reason  to  believe  that  the  property 
will  be  removed.     Code  of  Prac.  art.  287.  . 

But  when  the  goods  are  in  cusiodia  Icgia,  as 
where  they  are  seized  by  a  sheriff  under  an  exe- 
cution, or  are  placed  in  the  hands  of  a  syndic 
under  a  ceasio  honorum,  the  lessor  cannot  ex- 
ercise this  power  of  seizure,  and  does  not  lose 
his  privilece  by  not  exercising  it,  but  said  priv- 
ilege attaches  to  the  proceeds  of  the  property  in 
the  officer's  hands.  This  is  the  immediate  re- 
sult of  the  laws  directing  the  proceedings  in 
such  cases,  and  has  been  expressly  decided  by 
the  supreme  court  of  Louisiana.  Sheriffs,  on 
execution,  are  directed  to  sell  subject  to  the 
privileges  or  special  mortgages  on  the  property 
sold.  Code  of  Prac.  arts.  679,  683,  796,  etc. 
The  syndic,  under  the  insolvent  law  of  1855,  is 
directed  to  sell  the  property  absolutely,  and  to 
distribute  it  according  to  the  priorities.  Note 
to  Civil  Code,  art.  2169.  The  curator  of  a  de- 
cedent's estate  is  required  to  sell  the  property 
858 


and  distribute  it  in  the  same  manner.  In  Bo^ 
inaon  v.  McCay,  Curator,  8  Mart.  ( N.  S. ) ,  10$, 
the  curator  removed  the  goods  from  the  leased 
premises,  and  then,  in  opposition  to  the  lessor's 
privilege,  set  up  that  he  had  not  aaaerted  his 
claim  by  seizure  of  the  goods.  The  court  said: 
"The  representatives  of  an  estate  can  do  noth- 
ing which  will  destroy  or  impair  a  claim  ex- 
isting on  the  deceased's  person  or  property  at 
the  moment  of  his  decease.  *In  this  in-  [*600 
stance  the  removal  by  the  curator  cannot  have 
the  effect  of  destroying  the  privil^e,  because 
the  lessor  could  not  exercise  his  privilege  cm 
the  things  subject  to  it.  The  law  makes  it  the 
duty  of  the  former  to  take  the  property  into  his 
possession,  sell  it,  and  after  tne  sale  to  settle 
the  order  of  privileges  contradictorily  with  the 
other  creditors.  The  proceeds  in  the  hand  of 
the  curator  represented  the  thing.  The  want  of 
power  in  the  lessor,  to  seize,  prevented  the  pre- 
scription from  running  against  him." 

It  seems  that  the  sheriff  nmy  also  sell  the 
goods  absolutely  upon  condition  of  paying  the 
lessor  his  rent.  Ii  the  latter  apprehends  any 
danger  of  the  goods  being  sold  and  removed 
without  his  rent  being  paid,  he  may  get  a  rule 
on  the  sheriff  to  pay  the  rent,  or  get  out  an  in- 
junction. In  Rohinaon  v.  Staplea,  5  La.  Ann. 
712,  the  court  directed  the  sheriff  not  only  to 
pay  the  lessor  the  rent  that  was  then  due,  but 
to  reserve  sufficient  to  pay  that  which  was  yet 
to  accrue.  The  exception  was  taken  in  that  case 
that  the  lessor  had  not  exercised  his  ri^t  of 
provisional  seizure.  But  the  court  said :  "It  is 
not  well  argued  by  the  plaintiff's  counsel  that 
the  lessors  cannot  have  their  privilege  in  this 
case  because  they  did  not  make  a  provisional 
seizure  under  the  statute.  The  proceeding  was 
unnecessary,  the  property  being  alreadv  in  ens* 
todia  legia  under  the  fieri  faoiaa.  Another  cred- 
itor threatened  to  absorb  by  his  proceedings 
the  lessor's  security,  and  if  they  were  not  per- 
mitted to  protect  their  privilege  prospectively, 
the  security  would  have  been  lost."  It  appears 
from  this  case,  as  indeed  the  words  of  the  Code 
import,  that  the  lessor's  privilege  extends  to 
his  unaccrued  rent  as  well  as  to  that  which  is 
due;  but  the  purpose  of  quoting  it  here  is  to 
show  that  when  goods  are  in  cuaiodia  legia  the 
lessor's  privilege  attaches  to  the  prooeeda  with- 
out any  act  of  seizure  on  his  part. 

But  it  has  been  held  that  if  the  goods  are  not 
in  ctiatodia  legia,  or  in  course  of  legal  adminis- 
tration, the  lessor  will  lose  his  privilege,  unless 
he  enforces  his  remedy.  Thus,  in  I^amet  v. 
Oreditora,  8  La.  Ann.  372,  the  ^lessees  [*607 
becoming  insolvent,  an  amicable  meeting  of 
their  creditors  was  had,  at  whidi  liquidators 
were  appointed,  who  were  to  take  charge  of  the 
property  and  act  as  trustees  of  all  the  creditors 
until  the  will  of  the  foreign  creditora  could  be 
ascertained.  The  property  was,  thereupon,  re- 
moved from  the  leased  premises  and  put  on 
storage  in  another  building.  About  a  month 
afterwards  one  of  the  lessees  made  a  regular 
ceaaio  honorum,  and  the  lessor  insisted  on  being 
placed  on  the  tableau  as  a  privileged  creditor. 
The  court  held  that,  as  no  formal  assignment 
was  made  at  the  first  meeting,  it  waa  impossi- 
ble to  give  to  an  amicable  arrangement  of  that 
sort  the  effect  of  a  ceaaio  honorum,  "by  whidb," 
said  the  court,  "the  rights  of  creditors  are  fixed 
at  the  date  of  the  surrender.  II  formal  assign- 
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Mt  kd  befli  made  and  possession  had  been 
pfo,  it  might  have  created  an  equity  in  favor 
rfDilQuipo  (the  lessor)  against  the  creditors 
fW  taok  part  in  the  assignment,  but  certainly 
i^iMt  Moe  others;"  and  the  lessor's  claim 
wflfvtmled  because  he  had  suffered  the  fif- 
»  dtji  to  go  by  without  exercising  his  right 

Botk  parties  cited  this  case;  the  complain- 

sti  to  ibow  that  if  there  be  a  regular  assign- 

aot  or  eettto  h<morum  in  form,  the  lessor's 

nfiUge  is  preserved  without  his  making  a 

BBt;  tke  defendants,  to  show  that  if  the  as- 

<Bat  is  not  regularly  made,  the  lessor  must 

PiSkimKlf  of  the  remedy  which  the  law  gives 

a.  Ii  thii  ease  a  r^^lar  cessio  bonorum  in 

^wu  made;  but  the  supreme  court  set  it 

iiti  unauthorized  by  the  law.  The  question 

iikther  this  unauthorized  cessio  excused 

ai  )Bmn  from  f ollowin|^  up  their  remedy  or 

M.  fnm  the  authorities  which  have  been 

*i  from  the  Louisiana  reports,  it  would  seem 

:  nalt  that  the  lessor  is  only  excused  from 

■bg  a  lozare  in  order  to  preserve  his  priv- 

^wkoi  he  cannot  lawfully  make  it  in  conse- 

nteof  the  coods  being  in  custodia  legis;  in 

words,  when  he  is  prevented  from  making 

:^tkad  of  the  law.  If,  in  the  present  case, 

fejraeedrags  taken  by  the  Belleville  Iron 

^xh  Company  were  absolutely  void,  the  les- 

■n  ffse  not  precluded  from  seizing  the  prop- 

ri:  if  only  voidable,    they  were  precluded. 

V*;  *After  the  decision  of  the  supreme  court 

'iMisiaBa  in  the  case,  the  cause  was  re- 

I  mtd  to  the  fourth  district  court  of  New 

"^  tad  that  court,  on  the  23d  of  March, 

4 aide  the  following  decree:    "It  is  or- 

W.  idjndged  and  decreed,  that  the  order  of 

>9ai,  catered  on  the  29th  December,  1858, 

i;a(  erne  of  The  DeUeviUe  lr6n  Works  Com- 

^T./ti  Creditors,  staying  all  judicial  pro- 

^  against  the  property  of  said  company, 

t^otod  and  annulled;  and  it  is  further  or- 

c^tktthe  plaintiff    (Jeffries  &  Sons)  do 

^adreeorer  of  the  defendant  (The  Belle- 

I  /Iim  Works  Co.)  thesumof  $3,262.86,  etc." 

I  **apnBe  court  subsequently  held  when  the 

*  «K  op  on  another  appeal,  that  the  ef- 

I  ^<(tUs  judgment  was  to  annul  the  order  of 

'^December,  1858,  in  all  its  parts,  and 

^tW  creditors  to  proceed  as  if  there  had 

^ »  nrrender,  and  Chat  the  money  in  the 

«*  rf  the  syndic  remained  the  property  of 

^^mpBiy  and  eould  be  seized  on  execution, 

'*i  sot  become  the  property  of  its  credit- 

if  mtoe  of  the  cessio  honorum, 

^aeatioB  of  the  original  order,  and  set- 

*<i^  the  procee<lings  had  under  it,  does 

^  itarif,  afford  an  answer  to  the  question 

the  proceedings  were  absolutely  void 

^  imdable.     Proceedings  are  often  set 

^  mere  irregularities.    The  judse  who 

'the  eession  had  jurisdiction  of  the  sub- 

'**t(r,  and  the  parties  were  before  him. 

*^  accepting  the  cession  contained  an 

^■^  that  all  judicial  proceedings  against 

iB^oty  of  the  company  should  be  stayed. 

^^  IB  the  proceedings  was,  that  the 

^^'^'^  vas  not  such  a  person  as  was  enti- 

^^^  benefit  of  the  law.    Could  such  an 

^  teegarded  so  long  as  it  was  not  va- 

[« imned?     Was  it  not  the  duty  of  the 

'  ^  n^eet  it?    How  could  they  safely 


issue  a  writ  of  provisional  seizure  when  there 
was  an  express  inhibition  of  all  judicial  pro- 
ceedings affainst  the  property  in  a  proceeding 
to  which  tne^  were  parties  T  The  order  of  the 
judge  acceptm^  the  cession,  and  inhibiting  ju- 
dicial proK^eedmgs,  was  a  judicial  act.  In 
making  it,  he  had  to  decide  on  the  question  of 
his  own  jurisdiction  over  the  subjectr matter 
and  the  parties ;  and  although  his  decision  may 
have  been  wrong,  acts  done  in  pursuance  of  it 
were  binding  until  they  were  reversed  or  set 
aside.  All  ^parties  acted  on  this  principle.  [*600 
The  defendants  complied  with  all  orders  di- 
rected to  them  in  the  case.  When  their  actions 
were  cumulated  with  the  insolvent  proceedings, 
they  acquiesced  in  the  order  of  the  court,  and 
followed  up  their  rights  in  regular  procedure 
by  contestation  and  appeal ;  and  only  proceeded 
to  enforce  their  judgments  when  they  had  ob- 
tained a  decision  of  xhe  supreme  court  in  their 
favor,  and  a  decree  of  the  district  court  of  New 
Orleans  in  pursuance  thereof,  vacating  the  or- 
iginal order.  Under  these  circumstances  it 
hardly  lies  in  the  mouths  of  the  defendants  to 
say  that  the  lessors  oueht  to  have  disobeyed  the 
order  of  the  judge,  and  disregarded  all  the  sub- 
sequent proceedings  before  they  were  reversed; 
and  that  they  should  have  met  the  court  with 
the  issue  of  the  strong  hand. 

But  without  relying  on  this  equitable  aspect 
of  the  case  arising  from  the  respect  due  to  the 
solemn  acts  of  a  judicial  tribunal,  and  the  con- 
duct of  all  the  parties  concerned,  there  seems 
to  be  no  sound  technical  reason  for  regarding 
the  act  of  the  judge  in  makine  the  order  of  De- 
cember 29,  1858,  as  absolutely  void.  He  had 
jurisdiction,  both  of  the  subject-matter  and  of 
the  parties ;  but  the  principal  party,  the  apply- 
ing debtor,  was  incapacitated  to  sue  for  the  re- 
lief afforded  by  the  taw.  Being  a  corporation, 
though  a  "person"  in  the  leg^l  sense  of  the 
term,  it  was  not  embraced  within  the  intent 
and  meaning  of  the  insolvent  law.  Is  this  any- 
thing more  than  the  common  case  of  a  party  in- 
stituting a  suit  in  court  who  turns  out  to  have 
no  leffal  standing  in  the  court?  And  yet  no  one 
would  assert  that  this  predicament  renders  the 
entire  proceedings  absolutely  void,  and  the 
court  and  all  its  officers  trespassers.  If  a  mar- 
ried woman  brings  an  action  in  her  own  name, 
without  joining  her  husband,  the  proceeding 
is  not  void,  although  the  defect  may  be  pleaded 
in  bar,  or  set  up  as  a  defense  on  the  trial. 

Without  pursuing  the  subject  further,  it  suf- 
fices to  say  that,  in  our  judgment,  the  lessors, 
under  the  circumstances  of  this  case,  were  prop- 
erly excused  from  miJcing  a  seizure  of  the  prop- 
erty of  the  Belleville  Iron  Works  Company  as  a 
means  of  retaining  their  privilege  for  the  rent 
accruing  on  *the  lease,  and  that  said  [*610 
privilege  attached  to  the  proceeds  of  said  prop- 
er^ in  the  hands  of  the  syndic. 

The  plea  of  prescription  cannot  be  sustained 
in  this  case,  inasmuch  as  the  bill  was  filed  in 
January,  1867 ;  and  we  have  lately  held,  in  the 
case  of  Adger  v.  Alston  [ante^  234],  decided  at 
this  term,  that  all  statutes  of  prescription  and 
limitation  were  suspended,  at  least  in  the  Fed- 
eral courts,  during  the  period  oi  the  late  civil 
war,  which  was  not  solemnly  determined  in 
Louisiana  until  the  President's  Proclamation 
of  April  2,  1866. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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NOTE. 


TW  Extn  Annot&Mon  here  following  is  arranged  in  the  order  of  the  cases  in  the 
Tioil  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
mt^ToVome  and  pag^s  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
"WUr's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
"•^vt  edition,  the  abbreviation  Ii  being  used  for  Lawyers  Edition,  or  T^w.  Ed.  for  brev- 
r  it  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  C  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
7-H  CoortA  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
'-K?s^n  do  and  reconunend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
'  reported  in  the  regular  series  of  U.  S.     Circuit  and  District  Court  Reports,  and  the 

tow  of  »ucli   cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 


t*e. 


or  S*ed«  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
*•  of  the  Circuit  and  District  Court  decisions  since  1880. 

L  K.  Jk.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
--  tated,   and    particular  attention  should  be  given  to  these  citations,  as  m  a  large 
:-<ti<»B  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
-^  AlMolntelT  exhaustive  of  the  authorities  thereon. 

1^  Pcc-,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abb  rev  ia- 
>  for    the    well    known   trinity   of   selected   case   reports,   The   American   Decisions, 
^rKaa  Reports  and  American  State  Reports. 

?taaiisyt^ania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  I«.)  and 
rrrr  Reports  (If.  J*-  E4«)  ^re  distinguished  by  the  number  of  the  series,  not  by  the 
•4  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
*<  9%  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 


citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
and  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  the  preparation 
tktaacrtation.  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Atlantic  Reporter, 
Pacific   Reporter, 
.  Northeastern  Reporter, 
r.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ot.  Supreme  Court  Reporter. 


T«  xhink  that   in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
fi  m  are  accustomed   to  the  use  of  legal  reports  and  text-books. 

Editob. 
-<^  15  Wallace,  21  L.  ed.  260—114  p. 
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16  WalL  1-a,  21  L.  118,  PORTLAND  00.  T.  UNITBD  8TATD8. 

Oonrts.— Appellant's  brief  not  beinir  fll^  in  form  i^reicribed  bj 
Supreme  Oonrt  mles,  the  appeal  was  dismissed,  p.  2. 

Cited  in  Sontbem  Bzpress  Co.  v.  Van  Meter,  17  Fla.  796,  holding 
under  rule  of  court,  counsel  failing  to  embrace  assignments  of  error 
in  brief,  waives  their  consideration. 

15  WalL  8-7,  21  L.  118,  RAILROADS  T.  RICHMOND. 

Courts.—  Where  rec<^d  shows  that  defendants  in  State  court  set 
up  defense  that  contracts  sued  on  were  Toid  under  Constitntlon  and 
acts  of  Congress,  and  that  State  court  denied  the  dalm.  Supreme 
Court  has  jurisdiction,  p.  7. 

Cited  and  rule  followed  in  Higgins  t.  Rinker,  47  Tex.  890,  hold- 
ing State  law  proyiding  for  tax  on  sale  of  Intoxicating  liquors,  not 
including  wines  or  beer  manufactured  in  State,  ylolates  the  Federal 
Constitution. 

Distinguished  in  Conde  v.  York,  168  U.  a  648,  42  L.  618,  18  S.  Ct 
236,  where  no  right  or  title  was  specially  claimed  under  the  Consti- 
tution or  laws  of  the  United  States,  statute  being  only  collaterally 
iavolved. 

15  WalL  8-9,  21  L.  118,  RAILROAD  T.  JOHNSON. 

Appeal  and  error.—  Where  trustees  of  railroad,  joined  as  defend- 
ants in  suit  of  foreclosure,  did  not  Join  <jq  appeal  to  State  appellate 
court,  writ  of  error  from  Supreme  oourt  was  properly  brought  in 
name  of  railroad  company  alone,  p.  9. 

Cited  and  holding  approved  in  Mercantile  Trust  Co.  v.  Kanawha 
&  Ohio  Ry.,  58  Fed.  13,  16  U.  S.  App.  87,  holding  railroad  practi- 
cally defunct  by  reason  of  decree  of  foreclosure  and  sale,  and 
Iiaving  no  interest  in  suit  need  not  be  made  party  to  appeal;  Guar 
antee  Trust  Co.  v.  Buddington,  28  Fla.  618,  2  So.  887,  holding  it  is 
unnecessary  to  cite  as  appellants  parties  whose  interests  wlU  in  no 
manner  be  affected  by  decree. 

15  WalL  9-28,  21  L.  78,  DBXTBR  T.  HALL. 

Deeds.—  In  England,  to  constitute  unsoundness  of  mind,  suflSclent 
to  avoid  a  deed,  person  must  be  incapable  of  understanding  and 
acting  in  ordinary  affairs  of  life,  p.  24. 
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dted  aad  rule  adopted  in  Edwards  v.  Davenport,  4  McCrary,  3^ 
30  Fed.  758,  holding  mortgage  void  where  mortgagor  was  of  sncb 
weak  and  feeble  mind  as  to  be  nnable  to  comprehend  natare  of  acl. 

Infanta.—  Tbe  power  of  attorney  of  an  infant  is  void,  p.  28. 

Cited  and  principle  applied  in  Turner  v.  Bondalier,  31  Mo.  Appt 
<S8S»  588,  holding  inftint  cannot  appoint  agent  to  make  affidavit  t» 
hJfl  fkatement  in  replevin  without  the  interposition  of  next  friendl 
or  ffoardlan;  Delllnger  ▼.  Folta,  98  Va.  784,  25  8.  B.  1000,  deed  of 
guardian,  conveying  real  estate  of  infant  ward.  Is  void  on  Its  tMC%. 
See  7  Am.  Dec  284,  note,  and  18  Am.  St  Rep.  829,  note. 

Insane  persona.—  Power  of  attorney  of  insane  person,  or  one  of 
unsound  mind,  is  absolutely  void,  p.  28. 

Oited  and  holding  approved  in  Edwards  v.  Davenport,  4  MeOrary, 
41,  42,  43,  20  Fed.  781«  782,  holding  where  person  signing  mortgage 
and  booda  was  at  the  time  of  such  weak  and  feeble  mind  as  to  be 
unable  to  comprehend  nature  of  act,  instruments  were  void;  Anglo- 
Oalifomian  Bank  v.  Ames,  27  Fed.  728,  indorsement  of  certificate  of 
deposit  by  an  insane  person  gives  no  title  to  innocent  purchaser; 
Cterman  Savings  A  Loan  Soc.  v.  De  Lash  mutt,  67  Fed.  400,  purchaser 
ftom  grantee  of  insane  grantor  takes  no  title;  Elder  v.  Schumacher, 
18  Ck>la  440,  83  Pac  178,  mental  incapacity  of  grantor  may  be 
relied  upon  as  a  defense  to  ejectment  suit;  American  Trust  &  Bank- 
ing Co.  V.  Boone,  102  6a.  205,  66  Am.  St  Rep.  170,  29  S.  B.  184.  40 
L.  B.  A.  252,  bank  win  not  be  protected  in  paying  check  drawn  by 
an  insane  person;  Bannells  v.  Gtemer,  80  Mo.  483,  where  husband 
was  insane  at  time  of  signing  Joint  deed,  the  dower  rights  of  wife 
were  not  thereby  released;  Farley  v.  Parker,  6  Or.  Ill,  25  Am.  Rep. 
505,  deed  may  be  impeached  by  evidence  that  grantor  was  insane 
at  time  of  its  execution.  Approved  in  Parkhurst  v.  Horsford,  10 
Sawy.  410,  21  Fed.  882,  arguendo,  where  evidence  was  not  sufficient 
to  establish  insanity;  Parker  v.  Marco,  76  Fed.  512,  to  the  same 
point  Cited  in  4  Sawy.  687,  note,  F.  a  6,949,  15  Am.  Dec.  865. 
note,  and  21  Am.  Rep.  33,  note. 

Denied  in  Grlbben  v.  Maxwell,  34  Kan.  12,  55  Am.  Rep.  236,  7  Pac 
587,  holding  purchase  made  in  good  faith  for  a  fair  consideration, 
without  knowledge  of  grantor's  insanity,  cannot  be  avoided  unless 
offer  has  been  made  to  return  consideration;  Riley  v.  Garter,  78 
Md.  594^  85  Am.  St  Rep.  446^  25  Aa  668,  19  L.  R.  A.  494,  and  n., 
deed  of  trust,  for  benefit  of  creditors,  executed  by  a  lunatic,  is  not 
void,  but  voidable  only;  McAnaw  v.  Tiffin,  143  Mo.  678,  45  8.  W. 
658,  by  weight  of  modem  authority,  deed  of  Insane  person,  made 
before  inquest  ie  not  void,  but  voidable  only;  Baton  v.  Baton,  8f 
N.  J.  L.  117, 18  Am.  Rep.  720,  to  same  point 

Bvidenceb—  Expert  may  give  his  opinion,  as  to  sanity  or  Insanity 
of  a  person,  founded  upon  facts  established  by  evidence  or  upon  a 
sUnllar  caas  hypotheti4^11y  stated^  but  he  will  not  be  permitted  ta 
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determine  for  himself  what  the  facts  are  as  established  bj  the 
eyldence,  and  base  his  opinion  upon  them,  pp.  26,  27. 

Olted  and  principle  applied  In  Page  ▼.  State,  61  Ala.  18,  holding 
medical  expert  might  give  his  opinion  as  to  result  of  wound  or 
cause  of  death,  upon  facts  proved  at  trial;  Reed  ▼.  State,  62  Miss. 
409,  question,  '^What  Is  yonr  opinion,  based  upon  the  testimony 
adduced  at  this  trial,  as  to  the  sanity  or  Insanity  of  the  defend- 
ant?" is  objectionable;  Yardley  ▼.  Guthbertson,  108  Pa.  St  440,  56 
Am.  Rep.  210,  1  Atl.  772,  an  expert  niay  be  asked  to  express  an 
opinion  upon  a  definite  portion  of  testimony  assumed  to  be  true, 
if  first  made  acquainted  with  whole  testimony  Involved;  Aultman 
Ck>.  V.  Ferguson,  8  S.  Dak.  464,  66  N.  W.  1083,  a  witness  who  had 
never  seen  engine  In  dispute,  Incompetent  to  testify  as  to  Its  value 
from  testimony  of  other  witnesses  as  to  Its  condition;  Zoldoske  v. 
State,  82  Wis.  607,  52  N.  W.  787,  hypothetical  question  stating  essen- 
tia] facts  might  be  asked  of  expert  witness. 

Denied  in  Kelley  v.  Richardson,  60  Mich.  450,  37  N.  W.  527,  where 
opinion  of  expert  as  to  value  of  an  attorney's  services  was  admitted. 

BJectm«nt.—  In  California,  plaintiff  In  ejectment,  who  has  estab- 
lished legal  title  In  himself,  is  presumed  to  have  had  actual  posses- 
sion within  preceding  five  yearsi  unless  adverse  possession  be 
proved,  pp.  27,  28. 

No  citations. 

15  WaU.  29-34,  21  L.  80,  THB  JOHN  GRIFFIN. 

Cujstoms  duties.— Where  government  has  made  oot  clear  prima 
facie  case  against  vessel  for  violation  of  revenue  laws,  onus  pro- 
bandi  is  on  claimant;  In  absence  of  rebutting  evidence,  vessel  con- 
demned, p.  83. 

Approved  In  United  States  v.  Three  Thousand  SUght  Hundred  and 
Blghty  Boxes,  8  Sawy.  133,  12  Fed.  404,  holding  claimant  of  seized 
opium  must  explain  away  prima  facie  case  of  government. 

15  WalL  34r-36,  21  L.  106,  UNITBD  STATBS  V.  KBLLY. 

Bounties.—  Deserter  restored  to  duty  by  departmental  commander, 
upon  conditions  which  were  complied  with,  held  entitled  to  bounty 
money  after  receiving  an  honorable  discharge,  p.  36. 

Distinguished  in  United  States  v.  Landers,  92  U.  S.  78,  28  L.  604, 
holding  an  honorable  discharge  does  not  restore  pay  and  allowances 
forfeited  for  desertion. 

15  WaU.  3^-51,  21  L.  107,  SMOOT'S  OASB 

Xmited  States.— Appeals  to  the  magnanimity  and  generosity  of 
the  government  are  properly  addressed  to  Oongress,  and  will  not 
be  considered  by  the  courts  In  construing  government  contracts^ 
p.  45. 
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—  Jurlfldlctloii  of  Court  of  Claims  Is  limited  to  cases  arls- 
Voig  out  ct  contracts,  express  or  implied,  to  which  United  States  Is 
partj  In  same  a^ise  In  which  an  individual  might  be,  and  to  which 
ordinary  principles  of  contracts-  must  and  should  apply,  p.  45. 

Oltad  in  United  States  t.  Smith,  94  U.  a  217,  24  L.  115,  holding 
the  United  States  liable  fcHr  damage  to  contractor  caused  by  Im- 
pcopor  soapenslon  of  work. 

Contracta.— Impossibility  which  releases  one  from  obligation  to 
perform  his  contract  must  be  a  real  impossibility  and  not  a  mere 
tnconTenlence,  p.  48. 

Approved  In  Clark  y.  National  Benefit  &  Casualty  Co.,  67  Fed. 
22S»  Insurance  company  delaying  to  secure  license  for  its  general 
agent  in  another  State,  held  liable  only  for  loss  caused  by  lack  of 
diligence. 

t 

Contracts.^  Mere  assertion  that  party  will  be  unable,  or  will  re- 
fuse to  perform  his  contract,  is  not  sufficient  to  terminate,  it;  It 
must  be  distinct  and  unequivocal  absolute  refusal  to  perform, 
treated  and  acted  on  as  such  by  promisee,  p.  48. 

dted  and  rule  approved  in  Dingley  v.  Oler,  117  U.  S.  SQ?,  29  L. 
968,  <l  8.  Ct.  864,  holding,  where  contract  gave  option  to  deliver  Ice 
at  any  time  during  shipping  season,  refusal  to  deliver  at  a  certain 
dme  was  not  a  refusal  to  perform  contract;  Foss-Schnelder  Brew- 
ing Oo.  V.  Bullock,  59  Fed.  88.  16  U.  S.  App.  311,  right  of  action 
accraed  not  at  time  of  attempted  cancellation  of  contract,  but  at 
dme  of  d^very  of  goods  in  accordance  therewith;   Hanson  v. 
Slaven,  98  CaL  882,  83  Pac.  267,  where  refusal  to  d^ver  stock  in 
accordance  with  contract  was  not  shown,  party  not  excused  from 
tend^ing  purchase  money;  Lake  Shore  &  M.  S.  Ry.  v.  Richards, 
152  UL  95,  88  N.  B.  782,  30  L.  R.  A.  57,  and  n.,  instructions  given 
were  within  the  above  rule;  Dobbins  v.  Edmonds,  18  Mo.  App.  820, 
It  is  nnnecessary  to  show  actual  performance  where  tender  of  it 
waa  declined;  Smith  v.  Keith,  36  Mo.  App.  583,  rejection  of  two 
loada  ct  hay,  wliich  was  of  the  stipulated  quality,  Justified  plaintiff 
In  rescinding  entire  contract  and  suing  thereon;  Kllgore  v.  North- 
western, etc,  Assn.,  90  Tex.  142,  143,  37  a  W.  600,  declaration  of 
intention  to  abandon  contract  at  future  date  cannot  be  treated  as 
an  abandonment,  where  party  continues  actively  engaged  in  its  per- 
formance; Steinlein  v.  Blalsdell  (Tex.  Civ.  App.),  44  S.  W.  203,  let- 
ter called  forth  by  shipment  under  another  contract,  not  expressing 
aa  abandonment  of  contract  Involved,  did  not  authorize  a  rescission 
9l  ma^  contract.  -Cited  in  Stokes  v.  Baars,  18  Fla.  661,  arguendo. 

Uiiifead  Statee*—  One  under  contract  to  deliv^  horses  to  govera- 
inenl;  upon  adoption  of  regulation  for  inspection  of  horses  bought 
uid  ihm  branding  of  those  unfit,  elected  to  abandon  his  contract. 
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wtthout  attempting  any  performance,  held  not  entitled  to  dam- 
aires*  PP*  40-M. 

Cited  and  holding  affirmed  in  United  States  t.  Spicer,  15  Wall. 
51,  under  similar  facts;  Dingley  t.  Oler,  117  U.  S.  508,  29  L.  988,  6 
CL  Ot  854,  holding,  wherf  contract  gave  option  to  d^ver  ice  at 
any  time  during  shipping  season,  refusal  to  deliver  at  a  certain 
time  was  not  a  final  refufial  to  perform  contract;  Foss-Schneider 
Brewing  Go.  t.  Bullock,  59  Fed.  88,  16  U.  S.  App.  311,  right  of  action 
accrued  not  at  time  of  attempted  cancellation  of  contract,  but  at 
time  of  deliyery  of  goods  in  accordance  with  contract;  Hanson  t. 
Slaven,  98  OaL  382,  38  Pac  267,  where  refusal  to  deliyer  stock  in 
accordance  with  contract  was  not  shown,  party  not  excused  from 
tendering  purchase  money;  Stanford  y.  McGiU,  6  N.  Dak.  565,  72 
N.  W.  949,  88  L.  B.  A.  770,  arguendo,  repudiation  of  contract  before 
time  for  performance  does  not  constitute  a  breach.  See  59  Am.  St. 
Rep.  281,  291,  note. 

Distinguished  in  Edward  Hines  Lumber  Co.  y.  Alley,  78  Fed. 
607,  43  U.  S.  App.  169,  holding,  where  performance  was  demanded 
at  a  time  when  party  had  a  right  to  demand  it,  refusal  to  perform 
was  a  breach  of  agreement;  American  Strawboard  Co.  v.  Haldeman 
Paper  Co.,  83  Fed.  628,  54  U.  S.  App.  428,  recovery  for  breach  of 
coTcnant  to  convey  cannot  be  had  where  party  persisted  in  de- 
manding a  deed  without  restriction  provided  in  option;  Marks  v. 
Van  Eeghen,  85  Fed.  854,  57  U.  S.  App.  151,  party  renouncing  execu- 
tory contract  without  cause,  before  time  for  performing  It  has 
elapsed,  authorises  other  party  to  treat  it  as  terminated. 

15  Wall.  51,  21  L.  107,  UNITED  STATES  y.  SPICER. 

Similar  to  and  decided  with  Smoots  case»  16  WalL  8Q,  21  U  lOT. 
No  citationsi 

15  Wall.  51-57,  21  L.  41,  KEARNEY  y.  DBNN. 

Appeal  and  error.—  Where  court  overruled  motion  to  dismiss  for 
want  of  jurisdiction,  ground  of  ruling  not  appearing.  Supreme 
Court  cannot  take  cognizance  of  an  exception  noted  on  the  record; 
bill  of  exceptions,  setting  forth  what  was  proved  and  decision  of 
court,  should  have  be^i  taken,  p.  56. 

Affirmed  in  England  v.  Oebhardt,  112  U.  S.  505,  28  L.  812,  6  S.  Ct. 
288,  holding  only  errors  apparent  on  face  of  r^'cord  can  be  reviewed 
on  writ  of  error;  Sessions  v.  Gould,  63  Fed.  1003»  26  U.  S.  App.  868, 
order  imposing  fine  for  contempt  reviewable  onl>  on  writ  of  error. 

Judgment  declaring  a  son  illegitimate,  after  Issue  as  to  whether 
father  was  ever  lawfully' married  to  admitted  mother,  held  inad- 
missible to  show  illegitimacy  of  liis  sisters  by  same  parents,  not 
parties  to  the  original  proceeding,  9.  67. 
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15  Wall.  58-^ 


In  Merln  t.  St  Paul,  etc.,  By.,  33  Minn.  180,  22  N.  W. 
boldlns  judgment  of  foreign  Probate  Court  not  binding  against 
to  proceedings  as  proof  of  death  or  of  inheritance  of  lands. 


68-e2,  21  L.  61«  MADDOX  y.  UNITBD  STATE& 

Under  statutes,  treasury  regulations  and  executiTe  orders 
tiie  purchase  of  products  of  States  in  rebellion.  United 
States  iHirchasing  agents  had  no  power  to  negotiate  with  parties 
not  owning  w  controlling  such  products,  p.  62. 

A^rmed  in  Snell  t.  Dwight,  120  Mass.  13,  dismissing  bill  in 
equity,  for  an  account  of  profits,  by  party  to  contract  for  illegal 
trading;  Lacy  t.  Sugarman,  12  Heisk.  362,  bill  of  exchange  drawn 
by  dttaen  of  a  Ck>nfederate  State,  upon  a  like  citizen  residing 
wflftin  Federal  lines,  is  void  except  in  hands  of  bona  fide  holder. 

War.^  Object  of  statutes,  regulations  and  executiye  orders  regu- 
lating purchase  of  products  of  States  in  rebellion  was  to  encourage 
insnrgents  to  bring  their  products  to  people  of  loyal  States,  p-  62. 

15  WalL  68-67.  21.  L.  4K,  GRAY  t.  DARLINGTON. 

ZBtcmal  TOTsnue.— Advance  in  val'"'  of  property  during  a  series 
of  J9MXU  cannot  be  considered  gains,  profits  or  income  of  any  one 
particular  year«  therefore  advance  on  bonds  held  for  several  years 
WAS  not  taxable,  under  act  of  1867,  as  "  gains,  profits  or  income  ** 
of  jear  in  wliich  sale  was  made,  pp.  66,  66. 

N«  dtatiooa. 
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15  WUL  67-68,  21  L.  82,  TARVBR  v.  KBAOH. 


Court  cannot  review  State  court  decision,  holding  con- 
void  upon  goieral  principles  of  public  policy,  p.  68. 

and  holding  affirmed  in  Rockhold  v.  Rockhold,  92  U.  S.  130, 

28  K  007,  holding  decision  by  State  court  that  trustee  cannot  be 

held  liable  f<Nr  loss  of  trust  fund  not  occasioned  by  laches  or  bad 

Caitfa  does  not  involve  a  Federal  question  and  cannot  be  reviewed; 

Now  York  Life  Ins.  Co.  v.  Hendren,  92  U.  S.  287.  23  L,  710.  where 

dedslOB  of  State  court  was  upon  principles  of  general  law  alone; 

Bank  t-  McTeigh,  98  U.  S.  833,  25  L.  Ill,  decision  involving  gen- 

ecal  prindi^es  of  commercial  law  does  not  present  a  Federal  ques- 

tkm;  Drugger  v.  Bocock,  104  U.  S.  601,  26  L.  848.  dismissing  appeal 

wkero  ni^Mllant  did  not  show  that  a  Federal  question  waa  involved; 

aui   Frtmcisco  V.  Scott,   111  U.  S.  769,  28  L.  593,  4  &  Ct  688, 

whetlier,   oft^  conquest  of  Oalifomia,  an  alcalde  could  make  a 

vmlM  grant  of  pueblo  lands,  not  a  Federal  question;  Chicago  & 

Alton  B.  B.  T.  Wiggins  Ferry  Ca,  119  U.  S.  624,  30  L.  523,  7  S.  Ct. 

406,  MsMnimtiBM  appeal  from  decision  of  State  court  upon  the  validity 

or  m  contract;  New  Oiieans  Water- Works  v.  Louisiana  Sugar  Co., 
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125  U.  a  84,  81  L.  613,  8  S.  Ct.  750,  Supreme  Ck>iirt  has  no  Jnrla- 
diction  on  the  ground  tbat  the  obligation  of  a  contract  has  been  im- 
paired, unless  some  legislatiye  act  of  State  is  upheld  by  Judgm^it 
appealed  from;  Winona  &  St  Peter  R.  R.  y.  Plainvlew,  148  U.  8. 
893,  36  L.  200,  12  a  Gt  538,  dismissing  appeal  where  objection 
that  obligation  of  contract  was  violated  was  raised  for  the  first 
time  in  the  United  States  Supreme  Oourt  Olted  in  Saginaw  Ga»- 
Light  Oa  T.  Saginaw,  28  Fed.  533,  arguendo,  where  corporation 
holds  conflicting  grants  from  municipality  a  Federal  case  is 
presented. 

15  WalL  6&-75,  21  L.  46,  OHENBY  T.  VAN  ARSDALB. 

Internal  reiveniie.— Oastings  made  for  thimble-skeins  and  pipe 
boxes  were  taxable  under  act  of  1866,  taxing  iron  castings,  pp 
71-76. 

No  citationa. 

16  WalL  76-77,  21  Ti.  63.  BRSKINB  T.  VAN  ARSDALB. 

Internal  revenue.—  i>>  act  oi  March  2,  1867,  .thimble-skeins  and 
pipe  boxes  of  iron  were  expressly  exempted  from  taxation,  and 
taxes  could  not  be  assessed  upon  them  as  castings,  p.  76. 

Internal  revenue.—  Taxes  illegally  assessed  and  paid  may  always 
be  recovered  back,  if  collector  understands  from  payer  that  taxes 
are  regarded  as  illegal  and  that  suit  will  be  instituted  for  their 
recovery,  p.  77. 

Cited  and  relied  on  in  Magnolia  v.  Sharman,  46  Ark.  363,  holding 
illegal  tax  paid  to  corporation,  under  threats  and  compulsion,  may 
be  recovered;  Shoup  v.  Willis,  2  Idaho,  111,  6  Pac.  125,  complaint 
alleging  written  notification  that  taxes  were  claimed  to  be  illegal 
and  void,  and  that  suit  would  be  commenced  for  their  recovery, 
sufficient  to  support  Judgment;  Winzer  v.  Burlington,  68  Iowa,  283, 
27  N.  W.  243,  tax  levied  on  property  not  liable  to  taxation,  and 
paid  under  protest,  may  be  recovered;  Lyon  v.  Receiver  of  Taxes, 
52  Mich.  276,  17  N.  W.  840,  personal  property  taxes  paid,  under 
protest,  to  avoid  seizure  of  goods,  may  be  recovered  in  suit  against 
collecting  officer;  Vicksburg  v.  Butler,  56  Miss.  74,  illegal  tax  paid, 
under  protest,  because  of  officer's  threat  to  shut  up  taxpayer's  shop, 
may  be  recovered;  Turner  v.  Althaus,  6  Neb.  67,  action  at  law  is  the 
proper  remedy  for  the  recovery  of  taxes  illegally  collected;  North 
Carolina  R.  R.  v.  Commissioners,  77  N.  G.  5,  plaintiffs  entitled  to 
recover  taxes  paid,  under  protest,  upon  exempt  property;  Stephan 
V.  Daniels,  27  Ohio  St  540,  payment  of  illegal  taxes  in  order  to 
prevent  sale  of  property  was  not  voluntary,  and  taxpayer  could 
recover;  Bunnell  Mfg.  Co.  v.  Newell,  15  R.  I.  238,  2  AtL  770,  cor- 
poration could  recover  tax,  illegally  assessed,  paid  under  protest; 
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Ralel^li  ▼.  Salt  Lake  City,  17  Utah,  135,  58  Pac  d75,  taxes  assessed 

imd^  an  Invalid  ordinance,  and  paid  under  protest  and  compul- 

ikHi,  may  be  recovered  in  action  for  money  had  and  leceiTed;  W. 

Ya.  Tranqi.  Ck>.  t.  Sweetzer,  25  W.  Va.  446,  in  suit  by  railroad  for 

fr^Sbt  charsres  and  money  advanced,  defendant  might  set  off  freight 

paM  In  excess  of  legal  charges;  Moller  y.  Merritt,  24  Blatchf.  216, 

29  Fed.  682,  arguendo,  objection  that  suit  could  be  brought  only 

after  decision  by  the  secretary  of  the  treasury,  of  no  avail;  Ralsler  v. 

Mayor,  etc.,  66  Ala.  108,  where  payment  was  voluntary  there  could 

be  no   recovery;  Board  of  Ck>mmi88ioners  v.  Searlght  Oattle  Co.. 

3  Wyo.  795,  799,  81  Pac  275,  277,  arguendo.    See  51  Am.  Rep.  823, 

note. 

Distinguished  in  Railroad  Oo.  v.  Commissioners,  98  U.  8.  544,  25 
r«.  197.  heading,  in  the  absence  of  an  enabling  statute,  taxes  illegally 
assessed  might  not  be  recovered  back;  Barney  v.  Rickard,  157  U.  S. 
:^64.  39  Lk  734,  15  S.  Gt  647,  where  protest  was  made  after  pay- 
ment of  duties;  Hopkins  v.  Butte,  16  Mont.  109,  40  Pac.  173.  action 
of  assumpsit  will  not  lie  to  recover  alleged  illegal  tax  paid  before 
aflsessment  of  penalty  for  non-payment,  although  written  protest 
was  filed;  Van  Buren  v.  Downing.  41  Wis.  130,  where  person  paying 
Illegal  license  did  not  deny  his  liability  nor  inform  defendant  that 
he  would  bring  suit  to  recover  amount  paid,  no  action  lies  for  its 
recovery;  Parcher  v.  Marathon  County,  52  Wis.  390,  391,  88  Am. 
Bep.  746,  747,  9  N.  W.  24,  where  officer  manifests  intention  to  en- 
force collection  of  illegal  tax  by  seizure  and  sale  of  property,  pay- 
ment Is  not  voluntary  and  amount  may  be  recovered. 

Internal  revenue.— Where  illegal  tax  has  been  collected,  citizen 
who  lias  paid  it  is  entitled  to  interest,  in  event  of  recovery,  from 
time  of  illegal  exaction,  p.  77. 

Cited  and  rule  affirmed  and  extended  in  Schell  v.  Oochran,  107 
a.  S.  626,  628,  27  L.  544,  545,  2  S.  Ot  828,  830,  holding  court  affirm- 
ing judgrment  recovered  against  collector  for  moneys  illegally  ex- 
ficted  win  allow  Interest  on  original  Judgment;  Nashua,  etc.,  R.  R. 
V.  Boston,  etc.,  R.  R.,  61  Fed.  248,  21  U.  S.  App.  50,  allowing  in- 
terest, in  «  suit  in  equity,  from  date  of  filing  bill;  Richmond  & 
I.  Const.  Co.  V.  Richmond,  N.  I.  &  B.  R.  R.,  68  Fed.  115,  31  U.  S. 
App.  704,  34  L.  R.  A.  631,  sub-contractors  entitled  to  interest  from 
e<mipIetlon  of  the  work;  Jourolmon  v.  Ewing,  80  Fed.  608,  47  U.  S. 
\pp.  ©79,  enforcing  agreement  for  payment  of  interest  from  date 
if  contract  of  sale,  although  a  good  title  was  not  given  until  later. 
Distingrnlslied  in  Redfield  v.  Ystalyfera  Iron  Co.,  110  U.  8.  176,  28 
U  110.  S  S-   Ot.  572,  holding,  where  plaintiff  unreasonably  delayed 
tiie  prosecution  of  his  claim,  interest  ran  only  from  entry  of  Judg- 
ment;  Redfield  ▼.  Bartels,  139  U.  &  701,  35  L.  813.  11  S.  Ct  686.  to 
the  same    point;   White  v.  Arthur,  20  Blatchf.  250.   10   Fed.  90. 
oeltiier  grovemment  nor  collector  is  liable  for  interest  accruing  after 
iud^ment;  Commissioners  v.  Bnckner,  48  Fed.  540,  542,  where  taxes 
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he  is  then  entitled  to  certificate  of  entry  from  local  land  otBcers  and 
ultimately  to  patent  from  United  States,  p.  87. 

Oited  and  principle  applied  in  Northern,  etc,  R.  B.  t.  Smith,  171 
U.  S.  289,  18  S.  Ot  797,  town-site  claimant  is  in  no  better  position 
than  pre-emptioner;  Bnxton  t.  Traver,  130  U.  S.  286,  32  L.  921,  9 
S.  Ot  511,  holding  a  person  settling  upon  land  in  advance  of  put>- 
lie  survey  acquires  no  devisable  estate;  United  States  v.  Braddock, 
50  Fed.  878,  government  may  withdraw  land  from  sale  and  re- 
strain claimant  from  cutting  timber  thereon;  American  Mortgage 
Co.  V.  Hopper,  56  Fed.  71,  aflirmed  in  64  Fed.  555.  29  U.  8.  App. 
12,  where  pre-emption  certificate  was  fraudulently  obtained  for 
benefit  of  a  third  party,  it  may  be  cancelled;  Diller  v.  Hawley,  81 
Fed.  653,  48  U.  S.  App.  468,  to  the  same  point;  Tennessee,  etc.,  R. 
R,  V.  Tutwller,  108  Ala.  486.  18  So.  669,  where  pre-emptor,  having 
made  final  proof,  sold  land  before  issuance  of  certificate  of  entry 
and  patent  was  issued  to  his  heirs,  their  legal  title  was  superior 
to  that  of  grantor  under  deed;  Struby-Easterbrook  Ck>.  v.  Davis,  18 
Colo.  97,  36  Am.  St  Rep.  269,  31  Pac.  496,  lands  entered  under 
homestead  laws  are  liable  to  the  satisfaction  of  debts  contracted 
by  claimant  after  date  of  final  certificate;  Savannah,  etc.,  R.  R.  v. 
Davis.  25  Fla.  922,  7  So.  30.  railroad  company  which  has  not  com- 
plied with  terms  of  act  granting  it  a  right  of  way  has  no  right 
to  run  road  through  land  of  homesteader.  Explained  in  Aiken  v. 
Ferry.  6  Sawy.  89.  F.  G.  112.  holding  one  who  has  entered  land  in 
trust  for  another  not  such  a  "  proprietor "  as  to  forfeit  his  right 
of  pre-emption.  Oited  in  Wirth  v.  Branson.  98  U.  a  121,  25  L.  87, 
arguendo,  holding  rights  of  party  who  has  complied  with  terms 
and  conditions  entitling  him  to  patent  not  defeated  by  patent  sub- 
sequently issued  to  another  entering  without  authority  of  law;  Ohap- 
oian  V.  Quinn,  56  Cal.  276,  277,  and  0*Connor  t.  Frasher,  56  OaL  501. 
See  12  Am.  Dec  565,  note. 

Public  lands.—  United  States  enters  into  no  contract  with  settler 
by  reason  of  the  pre-emption  acts,  and  incurs  no  obligation  to  any 
•ne  that  land  occupied  by  him  shall  ever  be  put  up  for  sale,  p.  87. 

Approved  in  Denver,  etc,  R.  R.  v.  Hanoum,  19  Oolo.  165,  84  Pac 
839,  holding,  where  Indian  title  to  land  had  not  been  extinguished, 
occupant  of  land  could  not  acquire  title  which  would  prevent  grant 
to  railroad;  Northern  Pacific  R.  R.  v.  Peronto,  3  Dak.  Ter.  232,  14 
N.  W.  1G7,  a  person  settling  upon  lands  never  opened  for  settle- 
ment has  uo  title  as  against  railroad  holding  lands  by  subsequent 
grant;  Doe  v.  Beck,  108  Ala.  73,  19  So.  803,  defining  rights  of  a 
pre-empt<Mr;  Forbes  v.  DriscoU,  4  Dak.  Ter,  343,  31  N.  W.  636,  argu- 
endo, as  to  rigLts  of  rival  claimants  under  pre-emption  laws. 

Public  lands.— Until  payment  and  entry,  acts  of  Congress  giv« 
to  settler  only  a  privilege  of  pre-emption  in  case  lands  are  offered 
for  sale  in  usual  m::nner;  1.  e.,  privilege  to  purchase  them  in  that 
<»vent  In  preference  to  others,  p.  87. 
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Cited  and  principle  applied  In  Atherton  t.  Fowler,  96  U.  8.  518, 
2i  I*.  734,  holding  a  person  intruding  upon  the  possession  of  a  set- 
tler gains  no  right  of  pre-emption;  Northern  Pacific  R.  R.  t.  Amacker, 
5S  Fed.  53,  failure  to  comply  with  pre-emption  laws  constitutcts 
abandonment. 


. —  When  indiyidual,  in  prosecution  of  a  right,  does  all  that 
law  requires,  and  fails  to  attain  hia  right  by  public  officer's  neglect 
or  miaccmduct,  the  law  will  protect  him;  principle  applies  only 
where,  by  law  or  contract,  acquisition  of  right  is  dependent  on  t^r- 
ff^mance  of  prescribed  acts,  pp.  90,  91. 

(St^  In  Tarpey  t.  Madsen,  17  Utah,  360,  58  Pac.  998,  where  there 
was  no  register  of  land  office  with  whom  to  file  declaratory  state* 
ment,  pre-emptor  is  protected  until  he  could  file  declaration  re- 
quired by  law;  Taboreck  t.  B.  &  M.  R.  R.,  2  McCrary,  412,  18  Fed. 
106,  holding,  where  notice  of  withdrawal  of  land  was  not  required 
by  law  to  be  given,  rule  does  not  apply;  Ohapman  t.  Qulnn,  56 
CaL  294,  dissenting  opinion,  majority  holding  decision  of  register 
and  receiyer,  under  supervision  of  superior  officers,  conduslTe  as 
to  i»x>of  essential  to  entry  of  land. 

Public  lands.—  There  can  be  no  such  thing  as  acquisition  of  right 
of  pre-emption  until  property  Is  open  for  sale,  p.  91. 

15  WalL  94-105,  21  L.  64,  CANAL  GO.  T.  HILL. 

Ckmtracts.— Ck>urt  should  look  carefully  to  substance  of  agree- 
moit,  as  contra-distinguished  ftom  its  mere  form,  in  order  to  ob- 
tain substantial  intent  of  parties,  p.  99. 

Ofted  and  rale  applied  in  O'Brien  t.  Miller,  168  U.  8.  297,  42  L. 
473,  18  S.  Ot  144,  construing  bottomry  bond  with  reference  to  the 
nature  of  the  obligations  between  the  parties;  Mellen  v.  Ford^  28 
Fed.  644,  within  meaning  of  contract,  **  plastering  and  stucco  work  " 
included  lathing;  Cravens  v.  Eagle  Cotton  Mills  Co.,  120  Ind.  11, 
16  Am.  St  Rep.  302,  21  N.  B.  982,  as  to  liability  under  subscription 
for  stock;  Chase  v.  Walker,  167  Mass.  297,  45  N.  B.  917,  construing 
corenant  not  to  increase  length  of  a  certain  wall  as  a  covenant 
against  obstruction  of  light  and  air  above  height  designated;  Rob- 
son  T.  Mississippi,  etc.,  Co.,  43  Fed.  369,  applying  rule  in  determin- 
ing duration  of  contract;  dissenting  opinion  in  Hoffman  t.  MafSoli, 
—  Wis.  — f  80  N.  W.  1037,  construing  contract  to  furnish  stone. 

Contracts. —  State  of  things  existing  at  time,  and  circumstances 
under  wliicli  agreement  was  made,  may  be  examined  into  in  order 
to  ascertain  subject-matter  of  agreement,  p.  100. 

ated  and  rule  applied  in  Mobile,  etc.,  R.  R.  v.  Jurey,  111  U.  S» 
5&2,  28  r^  530,  4  S.  Ct  569,  holding,  in  construing  writing  offered 
as  a  contract,  consideration  should  have  been  taken  of  the  subject- 
matter   ot  contract  and  surrounding  circumstances,-  Knox  County 


( 


i 
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T.  Ninth  Nat  Bank.  147  U.  S.  100,  37  L.  96,  13  S.  Ct  270.  whole 
conduct  of  county  may  be  shown  to  aid  in  determining  under 
what  statute  county  proceeded  to  issue  bonds;  Robson  v.  Missis- 
sippi Blyer  Logging  Co.,  43  Fed.  369,  contract  to  drive  and  deliver 
logrs  shown,  by  circumstances  of  contract,  to  be  irrevocable;  Brown 
V.  Granberry  Iron  &  Ck>al  Ck>.,  59  Fed.  437,  intention  of  parties  that 
deed  should  convey  grantor's  mineral  interest  in  land  shown  by 
circumstances  out  of  which  contract  originated;  Talbott  v.  Rich- 
mond, etc.,  R.  R.,  31  Gratt  689,  covenant  for  opening  of  street  be- 
tween lots  for  perpetual  use  of  owners  not  a  dedication  to  the 
public  generally;  Bank  of  the  Old  DcHulnlon  v.  McVeigh.  32  Gratt. 
538.  stipulation  for  stay  of  execution  for  certain  time,  the  judgnuent 
to  abide  result  of  appeal  In  another  case,  was,  in  each  particular, 
i^  al>solute;  French  y.  Williams,  82  Va.  467,  evidence  of  collateral 

facts  admissible  to  explain  equivocal  written  instrument 

Waters  and  water-courses.—  Grant  of  so  much  water  as  vdll  pass 
through  aperture  of  given  size  and  position  in  canal,  is  grant  of 
certain  quantity  of  water;  and,  under  circumstances  of  this  case, 
g:rantee  was  held  entitled  to  that  amount  though  enlargement  of 
aperture  became  necessary,  pp.  100-106. 

Cited  in  Powers  v.  Hibbard,  114  Mich.  555.  72  N.  W.  847,  holding 
grant  of  water  power  suffid^it  to  run  mill,  granted  a  maximum  of 
fifte^i  horse-power  and  not  amount  sufficient  to  run  new  machinery. 

Distinguished  in  Gray  t.  Water-Power  Co.,  85  Me.  529,  531,  27 
Atl.  456,  457,  holding,  where  use  to  be  made  of  water  leased  was 
not  spedlled,  usual  head  of  water  need  not  be  maintained. 

15  WalL  105-111,  21  L.  87,  MORGAN'S  ASSIGNBBS  t.  SHINN. 

Shipping.— Facts  that  bill  of  sale  was  recorded  and  vessel  re* 
enrolled  In  name  of  transferee,  who  took  out  policy  of  insurance,  and 
received  no  note  as  security  for  money  advanced,  will  not  overcome 
positive  evidence  that  arrangement  was  a  loan  and  not  a  purchase, 
pp.  109.  110. 

Approved  in  Fort  Pitt  Nat  Bank  v.  Williams,  43  I^a.  Ann.  422, 
9  So.  119,  holding  evidence  admissible  to  show  that  title  to  property 
Is  not  In  equitable  owner. 

Chattel  mortgages.— Bill  of  sale,  absolute  in  its  terms,  may  be 
shown  by  pan^  to  be  only  a  mortgage,  p.  110. 

Cited  and  principle  approved  in  The  Archar,  23  Blatchf .  180,  28 
Fed.  352,  holding  person  contracting  with  master  for  bottomry 
bond,  with  notice  as  to  who  is  the  real  owner,  acquires  no  rights 
superior  to  owner,  although  ship  was  registered  in  name  of  master; 
Davidson  v.  Baldwin,  79  Fed.  97,  47  U.  S.  App.  589,  purchaser  at 
marshal's  sale,  who  holds  title  merely  as  collateral  security,  is  not 
personally  liable  for  r^airs  and  supplies  ordered  by  master;  Gun« 
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demuui  ▼.  Gunnison,  89  Mich.  816,  assignment  of  land  certlflcate, 

te  purpose  of  securing  debt,  establishes  relation  of  mortgagor  and 

■ortsasee  between  the  parties;  Mnrphy  y.  Charlton,  118  Mich.  144, 

75  N.  VI.  807,  bill  of  sale  of  boats  given  to  secure  loan  operates  as 

a  mortsafire;  Tower  y.  Fetz,  26  Neb.  714,  18  Am.  St  Bep.  801,  42 

N.  W.  887,  admitting  parol  evidence  to  show  that  deed  was  given 

to  secure  a  loan,  and,  therefore,  was  only  a  mortgage;  Snavely  v. 

Pl^le,  29  Gratt  31,  to  the  same  point 

Dtetingnlshed  In  Brownlee  t.  Martin,  21  8.  O.  400,  holding,  where 
defendant's  answer  designated  contract  as  a  '^  conditional  sale,** 
ohtjectloa  to  charge  of  Judges  that  paper  waa  a  conditional  sale, 
conld  not  be  sustained. 

Shipping.— Mortgagee  of  vessel,  out  of  possession.  Is  not  liable 
for  repairs  which  he  did  not  order,  although  vessel  Is  registered 
In  his  name,  pp.  110,  111. 

Shipping.^  Mortgagee,  out  of  possession,  does  not  appcrint  mas- 
ter or  ship's  agents;  they  do  not  act  under  authority  from  him,  and 
he  is  not  entitled  to  freight  earned,  pp.  110,  111. 

Olted  In  The  Oh^rokee,  80  Fed.  TD4,  bidding  mortgagor,  in  pos* 
seaston  before  condition  brokeOt  can  bring  llbd  for  salvage  befbre 
ccmditlon. 

Ifi  Wan.  111-128,  21  L.  49,  UNITBD  STATES  ▼.  SINGBB. 

Internal  revenue.—  Twentieth  section  of  act  of  July  20,  1868,  re- 
specting assessment  of  distilleries,  construed,  p.  118. 

Apiiroved  In  Pahlman  v.  The  Oollector,  20  WalL  200,  22  L.  844, 
arguendo,  as  to  poww  of  assessor  to  estimate  producing  capacity  of 
distUlery. 

Intearnal  rsvenne.— Only  limltatlcm  upon  powar  of  Oongress  In 
impoeitlon  of  excise  taxes  is  that  they  shall  be  **  uniform  through* 
oot  tbe  United  States; "  tax  imposed  by  the  act  of  July  20,  1868, 
held  uniform  and  constitutional,  p.  121. 

Approved  In  United  States  v.  Three  Tons  of  Ck>al,  6  Blss.  400,  401, 
p.  C  16,615,  In  forfeiture  proceedings  against  distillery;  Bx  parte 
Lyncb,  16  8.  O.  89,  State  law  requiring  auditor  to  add  50  per  cent 
to  assessment  where  owner  fails  to  make  return  of  property  for 
tmxatlon.  Is  constitutional;  Pollock  v.  Farmers'  Loan,  etc,  Co.,  157 
U.  8.  003,  89  L.  823,  15  S.  Ct  694,  arguendo. 

Internal  rerenue.—  Distillers  and  their  sureties  h^d  not  bound  to 
reimburse  United  States  for  money  paid  storekeepers  previous  to 
psMSAge  of  resolution  of  1869,  making  proprietors  of  bonded  waie- 
hooses  liable  for  storekeepers'  compensation,  p.  122. 

DlBtin^nished  In  United  States  v.  M'Gartney,  1  Fed.  109,  holding 
bond  of  internal  revenue  collector  applicable  to  payment  of  store- 
keepers, provided  for  by  subsequent  act  of  Congress. 


( 
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Officers.— Official  bond  undoubtedly  corers  not  merely  duties  im- 
posed by  existing  law,  but  duties  belonging  to,  and  naturally  con- 
nected with,  the  office  or  business,  Imposed  by  subsequent  law;  but 
new  duties  should  have  some  relation  to  office  or  business,  p.  122. 

Cited  and  principle  applied  in  Soule  y.  United  States,  100  U.  S. 
11,  26  L.  S87,  holding  sureties  liable  for  money  paid  ganger  under 
act  passed  subsequent  to  executicm  of  bond;  United  States  t.  Adams, 
11  Sawy.  Ill,  24  Fed.  868,  where  collector  of  customs  was  directed 
by  assistant  secretary  of  the  treasury  to  carry  gold  from  Astoria 
to  San  Francisco,  his  sureties  were  not  liable  for  loss,  where  col- 
lector used  ordinary  care;  United  States  t.  M'Oartney,  1  Fed.  106, 
108,  bond  of  internal  revenue  o^ector  is  applicable  to  payment  of 
storekeepers,  providtad  for  by  subsequent  act  of  Ck>ngress;  Chad- 
wick  T.  United  States,  3  Fed.  756,  sureties  liable  on  bond  for  un- 
accounted stamps,  although  collector  was  not  liable  to  account  for 
such  stamps  at  time  of  execution  of  bond;  State  t.  Smith,  67  Mo. 
App.  129,  bond  of  surviving  partner,  administering  upon  partner- 
ship estate,  governed  by  subsequent  act  requiring  a  pro  rata  pay- 
ment of  partnership  debts;  Territory  v.  Carson,  7  Mont  426,  16  Pac. 
672,  where,  among  official  duties  of  probate  judge,  was  that  of  issu- 
ing certificates  under  bounty  act,  the  subsequent  addition  to  list  of 
animals  for  which  bounties  were  paid  did  not  relieve  bondsmen  from 
liability  for  failure  to  account  for  fees;  City  of  Wilmington  v. 
Nutt,  80  N.  C.  267,  sureties  on  clerk's  bond  liable  for  taxes  collected 
under  act  passed  subsequently  to  execution  of  bond;  Henderson 
County  V.  Richardson,  16  Tex.  Civ.  App.  701,  40  S.  W.  89,  sureties 
on  bond  of  county  Judge  not  liable  for  money  in  other  than  his 
official  capacity. 

MisceUaneous. —  Cited  in  Mayo  t.  Cartwright,  80  ArlL  414,  not  in 
point 

16  WalL  123-181,  21  L.  62,  HEDRICE  r.  HUGHES. 

Public  lands.—  Act  of  Congress  admitting  Missouri  to  Union,  and 
subsequent  act  of  March  3,  1863.  vested  in  State,  ipso  facto,  title  to 
sixteenth  section  of  each  township,  for  school  purposes,  and  where 
Bu<^  section  had  been  disposed  of,  register  and  receiver  was  re- 
quired to  select  other  lands,  which,  upon  entry  of  selection  in  regis- 
ter's book,  vested  title  in  State,  p.  126. 

Cited  and  holding  approved  in  Chicago,  etc.,  R.  R.  v.  Grinnell,  61 
Iowa,  483,  1  N.  W.  718,  survey  and  location  of  railroad  and  filing 
of  map  designated  lands  to  which  grant  at  once  attached;  Jones 
V.  Madison  County,  72  Miss.  803,  18  So.  92,  right  of  Mississippi  to 
sixteenth  section  and  its  appropriation  existed  in  contract  or  pledge 
by  virtue  of  the  ordinance  of  July  13,  1887,  and  the  laws  of  the 
United  States,  and  the  right  of  possession  and  enjoyment  was  ma- 
tured by  execution  of  surveys;  Northern  Pacific  B.  R.  y.  Barnes,  2 
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N.  I>ak.  361,  371,  51  N.  W.  401,  405,  Joint  resolntlon  of  May  81,  1870, 
franted  indemnity  lands  to  railroad  equally  with  place  lands. 

Bvidence. —  Wliere  book  containing  registration  of  lien  lands 
granted  to  Missouri  for  school  purposes  has  been  lost  or  destroyed, 
selectiofn  of  such  lands  may  be  shown  by  proof  aliunde,  p.  120. 

Approved  In  Howe  t.  Taylor,  9  Or.  293,  holding,  where  original 
ondertakiniC  <^<i  copy  were  lost,  parol  evidence  of  contents  of  copy 
admissible. 


Svidence. —  Where  school  commissioner  kept  record  of  his  ofBclal 
acta,  preserved  among  county  archives,  it  was  competent  evidence 
for  pnrpose  of  showing  his  acts  as  school  commissioner*  in  selling 
certain  land  as  school  lands,  p.  127. 

Svidence.—  Bntry  of  deceased  person,  made  in  course  of  his  ofD* 
cial  dnty.  In  matter  of  public  concern,  is  evidence  of  his  public 
tranaactions*  p.  127. 


.—  Where  a  township  plat  has  been  lost  or  destroyed,  it 
may  be  proved  by  a  copy:  and  the  fact  that  memoranda  written 
thereon  does  not  correspond  In  every  particular  with  original  will 
not  exclude  copy  where  discrepancies  are  sufficiently  accounted  for, 
p.  12& 

Cited  In  Knight  v.  Kansas  City,  etc,  R.  R.,  70  Mo.  236,  holding 
ordinance  snfficiently  authenticated,  although  signed  copy  could  not 
be  found. 

Pablie  lands.— Record  containing  registration  of  lieu  lands 
granted  to  Missouri  is  primary  evidence  of  vesting  of  title  in  State, 
p.  180. 

Cited  la  Palmer  v.  Low,  98  U.  S.  14.  25  L.  03,  holding  entry  In 
original  book  of  alcalde  grants  admissible  as  primary  evidence  to 
prove  Mexican  grrant 

Adverse  possession.'—  Mere  lapse  cf  time  and  continuance  of  pos- 
iiession,  without  pretense  of  title,  or  under  pretense  of  a  void  title, 
cannot  be  set  up  against  the  government,  p.  131. 

Cited  in  Bres  v.  Louviere,  37  La.  Ann.  739,  holding  long  possession 
by  school  board  could  not  give  title  where  reservation  of  land  was 
nnantboriaed. 

Adverse  i>os8esslon. —  Long  possession  is  strong  weapon  of  de- 
fenae  in  hands  of  one  who  can  show  reasonable  proof  that  title  of 
government  has  been  parted  with,  and  has  devolved  to  him,  p.  131. 

15  WalL  131-140,  21  L.  09.  BOULDIN  v.  ALBXANDBR. 

Seligrlona  societies. —  Persons  holding  property  in  trust  for  an 
unincorporated  religious  organization,  are  not  removable  at  the 
wm  of  tlie  cestui  que  use,  and  without  cause,  p.  137. 


16  WalL  131-140  Notes  on  U.  &  Report!. 

BeUgioua  societiM. —  Where  majority  of  church  orguilaatloii» 
forcibly  and  Ule^ally  ezduded  from  church  edifice  by  minority, 
maintain  same  organization  and  officers,  they  do  not  relinqniah  their 
property  rights  and  may  assert  them  In  the  courts,  p.  139. 

Followed  in  Bates  t.  Houston,  66  6a.  201,  where  wrongful  and 
violent  seizure  of  church  property  by  minority  was  held  to  be 
ground  for  equitable  relief.  See  yaluable  note,  68  Am.  St  Bep.  866. 
Cited  in  Bouldin  y.  Alexander,  108  U.  S.  331,  26  L.  308,  arguendo, 
where  other  issues  growing  out  of  this  case  were  before  the  Su- 
preme Court;  Aibers  t.  Merchants^  Bxchange,  80  Ho.  A^k  688, 
arguendo. 

BeliglouB  sodetieB. —  Withdrawal  from  a  church  and  uniting  with 
another  church  or  denomination,  is  a  relinquishment  of  all  rights 
in  church  abandoned,  p.  139. 

BeligiouB  societies. —  In  Congregational  church,  majority,  If  they 
adhere  to  organization  and  doctrines,  represent  the  church,  p.  140. 

Cited  and  rule  followed  in  Bates  y.  Houston,  66  Ga.  201,  hold- 
ing wrongful  and  yiolent  seizure  of  church  property  by  minority, 
ground  for  equitable  relief;  White  Lick  Quarterly  Meeting  y.  White 
Lick,  etc,  89  Ind.  163,  body  adhering  most  closely  to  laws  and 
usages  of  organization  recognized  by  court,  authorities  collected. 

Beligious  societies. —  Philadelphia  Baptist  Association  is  not  a 
judicatory  body,  and  its  action  is  not  condusiye  of  any  rights,  p. 
139. 

Followed  in  Jarrell  y.  Sproles  (Tex.  Ciy.  App.),  49  8.  W.  908, 
decision  of  Baptist  General  Conyention  not  binding  on  church  con- 
gnregatlon. 

Beligious  societies. —  Recognition  of  excluded  portion  of  con- 
gregation by  supreme  ecclesiastical  body  of  church,  held  perauaaiye 
eyldence  that  they  were  not  seceders,  p.  189. 

Approyed  in  Smith  y.  Pedigo,  146  Ind.  884,  88  N.  B.  784,  19  L. 
B.  A.  439,  146  Ind.  414,  44  N.  E.  370,  32  L.  R.  A.  846,  holding  de- 
dsion  of  Baptist  Association  upon  question  as  to  which  fkoti<Mi  is 
the  true  church,  entitled  to  great  weight 

Beligious  sodetieB. —  Clyil  courts  haye  no  power  to  reyise  or 
question  ordinary  acts  of  church  disdpllne,  p.  139. 

Cited  and  rule  followed  in  O'Donoyan  y.  Chatard,  97  Ind.  426,  49 
Am.  Rep.  466,  holding  priest  cannot  maintain  suit  against  bishop 
for  remoylng  him  from  office;  Fitzgerald  y.  Robinson,  112  Mass. 
979,  if  defendant  was  competent  to  pass  sentence  of  excommunica- 
tion, court  cannot  inquire  into  grounds  and  regularity  of  proceed- 
mgs.  Cited  in  Liylngston  y.  Rector,  45  N.  J.  L.  239,  arguendo, 
whether  court  can  reylew  regularity  of  proceedings  of  ecclesiastical 
Dody  in  matter  relating  to  spiritual  or  temporal  affairs  of  churdi. 
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Bistinguished  In  Smith  r.  Pedlgo,  145  Ind.  400,  44  N.  B.  368,  32 
L.  R.  A.  843,  where  it  was  denied  that  expulsion  complained  of  was 
by  the  church. 

BttUgions  sodetiM. —  CItU  courts  may  inquire  wheth^  expul- 
sion of  members  was  act  of  church  or  of  persons  who  were  not  the 
church,  and  who,  consequently,  had  no  power  of  excommunication, 
p.  140. 

F<^owed  in  Bates  t.  Houston,  66  Ga.  202,  holding  wrongful  and 
Tiolent  seizure  of  church  property  by  minority,  ground  for  equitable 
relief;  Smith  t.  Pedigo,  145  Ind.  412,  44  N.  B.  869,  82  L.  B.  A.  844, 
where  it  was  denied  that  expulsion  complained  of  was  by  the 
church. 

Beliglous  societies. —  Trustees  of  church  property  need  not  be 
communing  members  of  church,  p.  140. 

Beligious  soeietieB. —  Trustees  cannot  be  removed  by  minority  of 
church  society  or  meeting,  without  warning,  and  acting  without 
charges,  without  citation  or  trial,  and  in  direct  contravention  of  the 
church  rults,  p.  140. 

Cited  In  Perry  v.  Wheeler,  12  Bush,  552,  553,  holding  court  had 
power  to  inquire  into  organization  of  board  of  reference  of  Epis- 
copal church,  and  to  decide  whether  it  acted  within  its  Jurisdiction. 

15  WalL  140-146,  21  L.  119,  PI0KBBS6ILL  T.  LAHBN& 

Abattemsnt  and  revivaL — At  law,  if  one  of  two  Joint  obligors 
die,  debt  is  extinguished  against  his  representative,  and  surviving 
obligor  is  alone  chargeable,  p.  148. 

Denied  in  McCoy  v.  Payne,  68  Ind.  885,  principle  changed  ia  In- 
diana by  statute;  Hudelson  v.  Armstrong,  70  Ind.  101,  to  same  point 
See  the  following  notes:  68  Am.  Dec.  768,  80  Am.  Bep.  56,  and  22 
Am.  St  Bep.  815. 

Contracts. —  Bquity  will  not  vary  legal  effect  of  a  bond  by  mak- 
ing it  several  as  well  as  joint,  unless  it  appears  by  independent 
testimony  or  from  nature  of  transaction  itself,  that  the  parties 
intended  to  create  a  separate  as  well  as  Joint  liability,  p.  148. 

Cited  and  principle  applied  in  Tyler  Mln.  Co.  v.  Last  Chance  Bfin. 
Co.,  90  Fed.  28,  61  U.  8.  App.  206,  holding  sureties  on  bond  given 
to  procure  restraining  order,  not  liable  on  subsequently  modified 
order;  Dixon  v.  Vandenberg,  35  N.  J.  Bq.  49,  in  the  absence  of  fraud, 
accident  or  mistake,  equity  will  not  give  remedy  against  repre- 
sentatives of  deceased  who  signed  as  surety;  Clark  v.  King,  2  N. 
Dak.  104,  49  N.  W.  417,  13  L.  B.  A.  234,  and  n.,  holding  liabilities  of 
sureties  Joint,  no  words  expressing  several  liability  appearing  on 
face  of  instrument  Cited  in  Glasscock  v.  Hamilton,  62  Tex.  150, 
arguendo,  as  to  liability  of  sureties.  See  the  following  notes:  68 
Am.  Pec.  763,  30  Am.  Bep.  56,  and  22  Am.  St  Bep.  815. 
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Denied  in  Mays  v.  Cocknim,  57  Tex.  353,  holding  estate  of  de- 
ceased surety  upon  Joint  obligation,  bound  in  same  manner  as  if 
obligation  were  Joint  and  several 

Injunction. —  Where  statute  does  not  require  bonds  to  be  Joint 
and  several,  fair  Intendment  is  that  either  was  authorized  and  that 
court  had  right  to  direct  which  should  be  given;  therefore,  where 
estate  of  a  co-obligor,  on  a  Joint  injunction  bond,  was  discharged 
at  law,  because  of  his  death,  it  could  not  be  pursued  in  equity,  pp. 
145,  140. 

Approved  In  Baars  t.  Gordon,  21  Fla.  35,  where  words  of  sev- 
eralty were  not  employed  in  statute,  a  Joint  bond  is  a  compliance 
with  the  law;  Wood  t.  Fisk,  63  N.  Y.  249,  20  Am.  Rep.  531,  surviv- 
ing surety  alone  liable  on  undertaking  given  upon  appeal;  Davis 
V.  Van  Buren,  72  N.  Y.  589,  to  the  same  point  Olted  in  Ferguson 
V.  Dent,  29  Fed.  7,  arguendo,  whether  court  has  authority,  after  ap- 
peal, to  allow  amendment  to  supersedeas  bond. 

Distinguished  in  Wilson  v.  Fridenberg,  22  Fla.  148,  holding  hus- 
band liable  at  law  on  Joint  bond  executed  by  himself  and  by  his 
wife  as  executrix  of  former  husband's  wilL 

Equity. —  Where  equities  are  clearly  equal,  an  estate  not  liable 
at  law  will  not  be  held  liable  in  equity,  p.  146. 

15  WalL  146-151,  21  L,  121,  MARSHALL  v.  VICKSBURO. 

Forfeitures.— Equity  never,  under  any  circumstances,  lends  its 
aid  to  enforce  a  forfeiture  or  penalty  or  anything  in  nature  of  either, 
p.  149. 

Cited  and  rule  followed  in  Farmers,  etc.,  Nat  Bank  v.  Dearins, 
91  U.  S.  35,  23  L.  199,  holding,  under  act  of  June  3,  1864,  providing 
forfeiture  for  usury,  the  interest  may  be  forfeited,  but  not  the 
entire  debt;  Jones  v.  Guaranty,  etc.,  Co.,  101  U.  S.  628,  25  L.  1035, 
holding  mortgage  for  future  advances  valid,  where  the  money  was 
received  and  applied  to  benefit  of  corporation,  with  knowledge  and 
acquiescence  of  the  stockholders;  Little  Rock  Granite  Co.  v.  Shall, 
59  Ark.  408,  27  S.  W.  563,  reversing  decree  of  forfeiture  rendered 
by  court  of  equity,  holding  forfeiture  waived  by  acts  of  party  en- 
titled thereto;  Andrews  v.  Central  Nat  Bank,  77  Md.  29,  25  Atl. 
917,  dismissing  appeal  from  decision  refusing  to  reinstate  an  action 
to  recover  penalties  and  forfeitures  under  act  of  Congress;  Scottish 
Mortgage,  etc,  Co.  v.  McBroom,  6  N.  Mex.  587,  30  Pac.  863,  under 
statute  imposing  penalty  of  double  amount  of  usurious  interest 
charged,  action  would  not  lie  until  payment  of  principal  and  in- 
terest; Dexter,  Horton  &  Co.  v.  Long,  2  Wash.  440,  26  Am.  St  Eep. 
869.  27  Pac  272,  where  mortgage  was  executed  by  president  and 
secretary  of  corporation,  who  were  two  of  Its  three  trustees,  and 
corporation  received  all  benefits  of  mortgage,  defect  in  not  being 
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a;Dthorlzed  hj  board  of  trastees  regarded  as  cured;  Oraig  t.  HnklU, 
37  W.  Va.  628,  16  a  B.  3d4,  equity  wlU  not  dlyest  estate  by  en- 
farcing  forfeiture  for  breach  of  condition  subsequent  Oited  and 
role  aiq^x>Ted  in  Bucklen  ▼.  Hasterlick,  155  UL  429,  40  N.  B.  563, 
argooido,  holding  Judgment  permitting  yendor  to  retain  earnest 
money,  where  purchaser  refused  to  accept  a  good  title,  did  not 
work  a  forfeiture;  Renfroe  v.  Ck)lquitt,  74  Ga.  625,  statute  should 
be  construed  so  as  to  prevent  forfeiture. 

Pleading.—  Where  there  is  a  single  demurrer.  It  must  be  wholly 
■natained  or  oTerruled,  p.  149. 

Pleading.— Brror  in  sustaining  a  single  demurrer  in  part,  and 
OTerruling  it  in  part,  is  conclusively  waived  by  both  partieti  where 
complainant  amends  bill  and  defendant  answers,  p.  149. 

Oited  and  principle  applied  in  Campbell  v.  Haverhill,  155  U.  8. 
613,  89  L.  281,  15  S.  Gt  218,  holding  exception  to  ruling  of  court 
"wnived  by  proceeding  to  trial;  Darracott  v.  Chesapeake  &  Ohio  R.  R., 
83  YiL  290,  5  Am.  St  Rep.  267,  2  S.  B.  512,  objection  to  ruling  upon 
demorrer  holding  declaration  bad  is  waived  by  amendment  and 
trial;  Harris  v.  Norfolk,  etc.,  R.  R.,  88  Va.  562,  14  &  B.  536,  to  the 
same  jioint 

Contracts.—  Under  contract  of  city  to  pay  indemnity,  if  individu- 
al's right  to  collect  wharfage  was'  suspended,  interruption  of  navi- 
gation by  the  Rebellion  was  not  such  a  suspension,  p.  150. 

Kanidpal  corporations.—  Where  a  person,  having  a  wharf  lease 
from  a  city,  drew  up  and  urged  the  adoption  of  an  ordinance,  he 
cannot  claim  indemnity  under  his  lease  for  alleged  injury  caused 
by  operation  of  ordinance,  p.  150. 

Kunidpal  corporations.— Provision  of  wharf  lease  from  a  city, 
that  if  right  to  collect  wharfage  was  interfered  with  permanently 
property  should  revert,  held  not  affected  by  ordinance  imposing 
charge  on  boats  touching  at  landing,  nor  by  quarantine  embargo, 
laid  with  lessee's  consent,  pp.  150,  151. 

15  IValL  151-165,  21  L.  123,  SHUTTB  y.  THOMPSON. 

I>eposltion  not  taken  in  conformity  with  all  regulations  of  act 
ot  Oongresa  of  1789  governing  it  may  be  refused  admission  as  evi- 
dence, p.  159. 

followed  in  Sage  v.  Tauszky,  21  Fed.  Cas.  147,  granting  motion 
to  Bappren  deposition  not  taken  in  conformity  with  provisions  of 
BtMtnte;  Tnivers  t.  Jennings,  39  S.  0.  412,  17  S.  B.  850,  where  seal- 
In^  of  deposition  by  notary  was  not  sufficiently  authenticated,  de- 
positfon  was  improperly  received  in  evidence. 

X>epo8ition.—  A  party  may  waive  any  provision,  either  of  contract 
or  atatute»  intended  for  his  benefit;  theref<Mre»  where  a  party  practi- 
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cally  consented  that  a  deposition  should  be  taken  wlthont  eon- 
forming  to  regulating  act  of  Oongress,  he  cannot  dbjict  to  its  ad* 
mission  In  eyldence,  p.  108. 

Olted  and  holding  i^proyed  In  Doane  y.  Glenn,  21  WalL  85,  22  L. 
476,  objections  withheld  nntll  trial  was  In  progress  deemed  to  have 
been  waived;  Howard  y.  StlUwell,  etc.,  Mfg.  Oo.,  188  U.  &  205,  85 
L.  150,  11  S.  Ct  502,  by  waiving  copy  of  Interrogatories  and  ccm- 
senting  to  issue  of  commission,  and  adding  croes-lnterrogatorles. 
defendant  waiveh  objections  after  commencement  of  trial;  Smith- 
meyer  v.  United  States,  147  U.  S.  858,  37  L.  200,  18  S.  Ct  326,  plain- 
tiffs could  waive  additional  method  of  adjustment  of  claim  against 
the  government  for  plans  and  drawings;  Northern  Pacific  R.  R.  v. 

^  UrUn,  158  U.  S.  274,  89  L.  880, 15  S.  Ot  841,  where  defendant,  repre- 

:  sented  by  counsel,  took  part  In  examination,  thereby  waived  any 

I,  irregularity  In  taking  deposition;  In  re  Thomas,  35  Fed.  823,  Irrego- 

r,  larlty  of  taking  deposltidn  in  continuous  narrative  form  waived  bj 

appearance  and  cross-examination  of  adverse  party;  Mehlln  v. 
Ice,  56  Fed.  20,  12  U.  S.  App.  305,  a  white  man  may  waive  treaty 
and  statutory  stipulations  exempting  him  from  the  Jurisdiction  of 
Cherokee  courts;  Indianapolis  Water  Co.  v.  American  Strawboard 
Co.,  65  Fed.  536,  where  deposition  was  admitted  In  evidence  with- 
out objection,  attorney's  fees  will  be  allowed  for  services  In  taking 
deposition,  although  there  may  have  been  irreg^ularities  In  the  pro- 
ceeding; Birmingham  Union  Ry.  v.  Alexander,  93  Ala.  185,  9  So. 
526,  where  defendant  filed  cross-Interrogatories  without  making  an^' 
objection  to  suflaciency  of  preliminary  afildavlt  he  waived  right 
to  make  objection  to  admission  of  deposition;  Murray  v.  Larable,  8 
Mont  213,  19  Pac.  576,  where  objections  were  withheld  until 
progress  of  trial,  they  must  be  regarded  as  waived  and  deposition 
admitted;  Bamhardt  v.  Smith,  86  N.  C.  480,  to  the  same  pobit: 
Foster  v.  Henderson,  29  Or.  216,  45  Pac  900,  objection  to  method 
of  taking  deposition  will  not  be  entertained  at  trlaL 

Acknowledgment.— Certificate  of  clerk  of  District  Conrt,  and  of 
Judge,  to  deed  of  non-resident  h^ld  to  entitie  deed  to  be  recorded 
under  Virginia  act  of  1792,  p.  162. 

Evidence.— Reputation  as  to  existence  of  particular  facts  is  not 
generally  admissible,  though  where  existence  of  facts  has  been 
proved,  aliunde,  reputation  Is  sometimes  recelyed  to  explain  tliem, 
p.  163. 

Approved  in  Hinds  y.  Keith,  57  Fed.  14, 18  U.  a  App.  222,  holding 
evidence  to  prove  an  objective  fact  by  notoriety  or  repntatloii  fai  in- 
admissible. 

Taxation.— West  Tlrginla  having,  in  1866,  repealed  chapter  ef 
Tlrginia  code  relating  to  sale  of  lands  for  non-payment  of  taxes^ 
a  sale  made  in  1860  could  not  be  consummated  after  such  repeal, 
and  deed  given  subsequently  was  wholly  void  and  inadmissible  in 
evidence,  pp,  163,  164. 
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Desiled  111  Forqueran  y.  Donnally,  7  W.  Ta.  144,  holding  title 
mlsM  be  completed  under  act  of  October  7,  1868,  wblcli  was  In  no 
mmimer  repealed  by  act  of  February,  1806. 

Appeal  and  error.—  Error  cannot  be  assigned  for  fftllnie  ti>  glre 
instmctloiis  not  requested,  p.  164. 

Cited  and  role  f oUowed  In  Mays  y.  Frltton,  20  WalL  418,  22  U  390» 
holding  objection  to  jurisdiction  of  State  court  cannot  be  raised,  for 
the  first  time,  in  the  Supreme  Court;  Texas,  etc.,  Ry.  y.  Yolk,  161 
U.  8.  78,  38  L.  80,  14  S.  Ot  240,  request  for  instructions  cannot  be 
presumed,  but  must  affirmatively  appear  in  the  bill  of  exceptions; 
Bai^ras  y.  Fort  Street  Union  Depot  Co.,  169  U.  S.  576,  42  Ia.  861, 
18  8.  Ot  4S2,  refusing  to  set  aside  judgment  where  no  further  in- 
stractions  were  asked;  Williams  v.  Simons,  70  Fed.  44,  86  U.  S.  App. 
16^  objection  that  charge  was  too  general  Is  not  valid;  Chicago,  etc., 
Rj.  y.  Healy,  86  Fed.  251,  57  U.  S.  App.  523,  where  Instruction  was 
correct  as  far  as  it  went,  no  additional  Instructions  being  asked 
for,  there  was  no  error;  Bastem  Oregon  Land  Co.  v.  Cole,  92  Fed. 
963,  to  the  same  point 

Miscellaneous.—  Misclted  in  Renf roe  v.  Colquitt,  74  Ga.  626. 

15  WalL  166-177,  21  L.  142,  DUNCAN  y.  JAUDON. 

Trusts.—  Cestui  que  trust  may  approve  or  reject  an  unauthoriaed 
Investment  of  trust  funds  by  trustee,  and  by  approval  adopts  the 
ioTestment  and  waives  breach  of  trust,  pp.  171,  172. 

Gtted  in  Sayre  v.  W^  94  Ala.  474,  10  So.  648,  16  L.  B.  A.  64d» 
adding,  where  trustee  applies  trust  funds  in  bank  to  satisfaction  of 
his  own  debt  to  bank,  the  latter  la  liable,  unless  transacti<Mi  la 
r%tilled  by  cestui  que  trusts. 

Smsts.—  If  trustees  under  a  will,  In  making  investments,  depart 
from  rule  prescribed  by  testator,  with  the  acquiescence  of  party 
in  Interest,  and  there  Is  no  Interference  by  the  court,  right  of  action 
to  the  beneficiary  for  an  illegal  disposition  of  property  thus  subetl- 
mted  Ui  not  aifected,  p.  172. 

Cited  and  principle  applied  in  Partee  v.  Thomas,  11  Fed.  778,  hold- 
ing cestui  que  trust  may  recover  original  or  substituted  property, 
where  trustee  has  abused  trust;  Fast  v.  McPherson,  98  111.  504,  party 
raking  real  estate  in  trust  for  another  from  prior  trustee  cannot 
t*how  that  prl(Hr  trustee  held  under  illegal  contract  and  parol  evi- 
dence  Is  admissible  to  show  person  whose  name  should  have  bees 
inserted  in  de<daratlon  of  tmst 

Tmsts. —  It  is  wrong  for  a  trustee,  under  any  state  of  drcnm- 
stances*  to  pledge  trust  property  in  order  to  obtain  money  for  Ma 
penonal  wants,  p.  178. 

Olted  and  principle  applied  in  Nat  Bank  v.  Insurance  Co.,  104  U.  S. 
70,  26  I4.   700,  holding  banker's  lien  will  not  lie  against  funds  4^ 
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which  depositor  was  trustee;  Manhattan  Bank  t.  Walker,  130  U.  B. 
278,  82  L.  963,  9  S.  Ot  528»  holding  agent  had  no  anthOTity  to  pledge 
trust  fund  as  secnrity  for  existing  debt  of  a  third  party,  and  bank 
deliyerlng  up  bonds  for  that  purpose  is  liable;  Supply  Ditch  Co.  y. 
Elliott,  10  Colo.  833,  3  Am.  St.  Rep.  501,  15  Pac.  694,  corporation,  as 
trustee  for  stockholders,  is  liable  upon  stock  wrongfully  issued. 
Cited  in  Walker  y.  Manhattan  Bank,  25  Fed.  253,  254,  this  case  re- 
yersed  in  130  U.  a  278,  82  U  963,  0  8.  Ct  523.  See  5  DilL  88,  note, 
P.  C.  7,393. 

Trusts.— If  a  person  receiylng  trust  stocks  as  pledge  for  money 
loaned  had  actual  or  constructlye  notice  that  trustee  was  abusing 
his  trust  and  applying  proceeds  to  his  own  use,  he  will  be  com- 
pelled to  account  to  cestui  que  trust,  p.  175. 

Cited  and  principle  applied  in  National  Bank  y.  Insurance  Co., 
104  U.  S.  63,  26  L.  698,  holding  banker's  lien  will  not  lie  against 
funds  of  which  depositor  was  trustee;  Thurber  y.  Cecil  Nat.  Bank, 
52  Fed.  514,  bank  participating  in  breach  of  trust  by  agent  is  liable 
In  a  proceeding  in  equity;  Breit  y.  Yeaton,  101  111.  270,  where  trust 
deed  was  on  record  purchaser  took  with  notice  of  its  contents;  Otis 
y.  Otis,  167  Mass.  247,  45  N.  E.  737,  person  taking  trust  fund  from 
original  trustee,  without  consideration,  is  chargeable  as  trustee, 
whether  he  had  notice  of  trust  or  not;  Clark  y.  First  Nat  Bank,  57 
Mo.  App.  286,  bank  haying  knowledge  of  trust  character  of  deposit 
cannot  appropriate  it  to  pay  indiyidual  debt  of  depositor;  Hardy  y. 
Citizens'  Nat  Bank,  61  N.  H.  40,  bill  in  equity  may  be  maintained 
against  holder  of  notes  belonging  to  ward,  pledged  by  payee  named 
therein  as  gruardian;  Gaston  y.  American  Bzch.  Bank,  29  N.  J.  Eq. 
103,  where  face  of  certificate  of  stock  reyealed  trust  &  person  loan- 
ing money  thereon  for  priyate  use  of  trustee  is  accountable  to  cestui 
que  trust  Cited  in  Peck  y.  Proyidence  Gas  Co.,  17  R.  I.  282,  23  Atl 
967,  15  L.  R.  A.  647,  and  n.,  arguendo;  also  Caulkins  y.  Gas-Light 
Co.,  85  Tenu.  696,  4  Am.  St  Rep.  794,  4  S.  W.  291.  See  also  3  Am. 
Dec.  690,  note,  and  42  Am.  Rep.  169,  note. 

Distinguished  in  Cecil  Nat  Bank  y.  Thurber,  59  Fed.  916,  8  U. 
S.  App.  496,  reyersing  S.  C,  52  Fed.  514,  and  holding  question  of 
jurisdiction  not  raised  in  principal  case;  Goodwin  y.  American  Nat 
Bank,  48  Conn.  565,  where  executor  borrowed  money  of  bank, 
pledging  securities  belonging  to  estate,  bank  was  not  liable,  although 
money  was  appropriated  to  executor's  personal  use. 

Trusts.—  Party  taking  trust  stock  on  pledge  deals  with  it  at  hit 
peril,  for  there  is  no  presumption  of  right  to  sell  it  as  in  the  case 
of  an  executor,  p.  175. 

Cited  and  approyed  in  Marbury  y.  Bhlen,  72  Md.  217,  20  Am.  St. 
Rep.  474,  19  Atl.  650,  holding  corporation  liable  for  transfer  of 
stock  made  by  trustee  without  authority;  Payne  v.  First  Nat  Bank. 
48  Mo.  App.  883,  where  note  disclosed  upon  its  face  that  it  was 
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beld  lyy  mie  as  trustee,  transferee  obtains  no  title  against  cestui 
que  trust,  unless  authority  of  trustee  to  make  transfer  Is  shown; 
Wood  ▼.  Smith,  92  Pa.  St  892,  37  Am.  Rep.  607,  there  could  be  no 
recovery  of  stock  pledged  to  secure  indlyidual  debts  of  executor 
until  payment  of  advances  made  thereon;  Fesmire  v.  Shannon,  148 
Pa.  St.  210,  22  Atl.  900,  payment  of  mortgage  satisfied  the  same, 
although  executor  appropriated  the  money  to  his  own  use.     Ap- 
proved, arguendo,  in  the  following:  Carter  v.  Nat  Bank,  71  Me. 
453,  86  Am.  Rep.  342,  holding  valid  pledge  of  stock  by  executor 
fOT  general  purposes  of  will;  Jelke  v.  Goldsmith,  52  Ohio  St  514, 
515,  49  Am.  St  Rep.  734,  40  N.  B.  170,  holding  sale  of  notes  and 
mortgage  by  administrator  valid,  although  money  was  converted 
to  use  of  administrator. 

Trusts.—  One  taking  trust  stock  on  pledge  is  chargeable  with  con- 
•tmctive  notice  of  everything  which,  upon  inquiry,  he  could  have 
ascertained  ftrom  the  cestui,  p.  176. 

Cated  and  principle  applied  In  Welles  v.  Larrabee,  86  Fed.  871,  2 
L.  R.  A.  474,  the  word  ''trustee,"  following  name  of  stockholder 
on  stock-book,  is  notice  of  trust  relation,  and  exempts  trustee  from 
liability  for  assessment;  Wolffe  v.  State,  79  Ala.  206,  58  Am.  Rep. 
500,  word  ••  treasurer  "  was  appended  to  name  of  payee  and  indorser 
of  draft  sufllcient  notice  that  money  belonged  to  the  State;  Prather 
V.  Weissiger,  10  Bush,  129,  indorsee  of  promissory  note,  made  pay- 
able to  person  as  "  trustee,"  took  with  notice  of  trust;  Loring  v. 
Salisbury  Mills,  125  Mass.  151,  corporation  issuing  new  certificate 
of  sUhA  upon  wrongful  transfer  by  tnistee,  liable  to  cestui  que 
trust;  Smith  v.  Burgess,  133  Mass.  513,  where  mortgage  assigned  as 
security  recited  fact  that  it  was  executed  to  mortgagee  as  trustee, 
assignee  took  with  notice  of  trust;  O'Herron  v.  Gray,  168  Mass.  576, 
60  AuL  St  Rep.  414,  47  N.  E.  431,  40  L.  R.  A.  500,  where  stock  in- 
dorsed in  blank  by  guardian  and  deposited  for  safe-keeping  was 
ftaudulently  pledged  by  cashier  of  bank,  ward  might  recover  from 
pledgee;  Galloway  v.  Gleason,  61  Mo.  App.  25,  note  desigoating  payee 
as  tnistee  gives  notice  of  trust;  Fellows  v.  Longyor,  91  N.  Y.  331, 
word  "  guardian  "  inserted  in  securities  operated  as  notice  of  rights 
of  wards;  First  Nat  Bank  v.  Nat  Broadway  Bank,  156  N.  Y.  468, 
470,  M  N.  B.  400,  401,  42  L.  R.  A.  145,  146,  where  facts  were  such 
as  to  put  person  receiving  trust  property  upon  inquiry,  he  must  be 
re^^arded  as  having  notice  of  trust;  Alexander  v.  Alderson,  7  Baxt 
404,  -where  note  was  executed  to  payee  as  trustee,  a  person  taking 
same  in  payment  of  trustee's  personal  debt  was  chargeable  with 
notice.    ApproTed  in  Union  Pac.  R.  R.  v.  Durant,  95  U.  S.  579,  24 
li.  383,  arguendo. 

Distinguished  in  Bank  v.  Lrooney,  99  Tenn.  291,  63  Am.  St  Rep. 
837,  42  S-  W.  152,  38  L.  R.  A.  841.  holding  description  of  payee  of 
note  as  **  trustee  "  does  not  destroy  its  negotiability  nor  let  in  de- 
fenses against  a  bona  fide  holder. 
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Banks  and  banking.— Notice  to  cashier  it  notice  to  bank  or 
bankers  that  stock  pledged  la  trust  stock,  9.  177. 

See  86  Am.  Dw.  198,  note. 

Miscellaneous.—  Miscited  in  Kent  y.  Dickinson,  25  Gratt  828^ 

15  WaU.  177-187,  21  L.  128,  BROWN  t.  HIATTS. 

Eridence.— Written  contract,  showing  that  note  and  mortgage 
were  assigned  as  collateral  security,  cannot  be  yaried  by  testimony 
to  proye  that  a  different  agreement  was  really  made,  p.  188. 

Limitation  of  actions.—  Statutes  of  limitation  of  the  seyeral  States 
did  not  run  against  right  ef  action  during  continuance  of  Oiyil  War, 
pp.  188-184. 

Oited  and  approyed  In  Butler  y.  Douglass,  1  McOrary,  632,  8  Fed. 
614,  holding  lien  upon  real  property  enforceable  in  Federal  courts 
for  twenty  years  exdusiye  of  period  of  war;  Hall  y.  Denckla,  28 
Ark.  511,  statute  of  limitations  relatiye  to  foreclosure  proceedings 
suspended  during  continuance  of  Rebellion;  Randolph  y.  Ward,  29 
Ark.  245,  limitation  upon  judgment  liens  suspended  during  the  War 
of  the  Rebellion;  Williamson  y.  McCrary,  33  Ark.  471,  statute  of 
non-claim  did  not  run  during  the  war;  Selden  y.  Preston,  11  Bush, 
203,  time  during  existence  of  war  not  computed  in  limitation  of 
action  upon  bond  by  a  non-resident  creditor;  Brewis  y.  Lawson,  76 
Va.  45,  after  deducting  periods  of  the  war  and  stay  laws,  debt  was 
not  barred.  Oited  in  Insurance  Oo.  y.  Dayis,  95  U.  S.  482,  24  L.  466, 
arguendo,  as  to  effect  of  war  upon  agency;  United  States  y.  PaciHc 
R.  R.,  120  U.  S.  233,  30  Ia.  636,  7  S.  Gt  493,  United  States  not  re- 
sponsible for  destruction  of  priyate  property  by  military  operaticms 
during  Rebellion;  Scoyill  y.  Shaw,  4  Oliff.  567,  F.  O.  12,552,  statute 
of  limitations  applicable  In  Federal  courts;  Shacklett  y.  Polk,  51 
Miss.  391,  as  to  rigor  of  principle  of  strict  non-intercourse  with  in- 
surgent States;  McVeigh  y.  Bank  of  the  Old  Dominion,  26  Oratt. 
835,  836,  arguendo;  also  Walker  y.  Beauchler,  27  Gratt  515;  De  Jar- 
uette  y.  De  Glyeryille,  56  Mo.  453,  arguendo,  in  dissenting  opinion. 
See  also  18  Am.  Dec  870,  note,  and  96  Am.  Dec  632,  633,  note. 

Distinguished  in  Bean  y.  Ohapman,  62  Ala.  64,  holding  parties  re- 
siding in  same  State  during  the  Rebellion  not  alien  enemies,  al- 
though citizens  of  State  at  war,  therefore  action  would  lie  to  col- 
lect interest  on  note;  Ahnert  y.  Zaun,  40  Wis.  629,  statute  of  lim- 
itations began  to  run  again  upon  occupation  of  city  by  Federal 
forces. 

Limitation  of  actions.—  Statutes  of  limitation  proceed  uimu  prin- 
ciple that  courts  of  country  where  person  to  be  prosecuted  resides, 
or  property  to  be  reached  is  situated,  are  open  during  the  prescribed 
period  to  the  suitor,  p.  184. 

xamitation  of  actions.— As  to  its  suspension  of  statutes  of  limi- 
tations, the  War  of  Rebellion  commenced  upon  date  of  president's 
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9roda]iiatlo&  •f  intended  blockade  and  continaed  nntll  oAdal  pcoe- 
lanwtkHi  «f  Iti  dose,  p.  ISi. 

Olted  SAd  lioldinf  followed  in  BatesriUe  Instttnte  t.  ElanfiFman,  18 
WaD.  155,  SI  li.  777,  holding  Arkansas  statute  oC  limitations  sns- 
peaded  from  April,  ISei,  until  April,  1866;  Boss  y.  Jones,  22  WaU. 
587,  22  li.  783,  to  the  same  point;  WiUiams  t.  Bmffy,  98  U.  a  193,  24 
L.  120,  Rebellion  considered  to  have  commenced  in  Virginia  April  27. 
1861,  and  ended  April  2, 1866;  Hammond  y.  Johnston,  93  Ho.  221,  6  8. 
W.  91,  Tennessee  statute  of  limitations  was  suspended  from  April  19, 
1861,  to  April  2,  1866;  Portsmouth  Ins.  Ck>.  y.  Reynolds,  32  Gratt. 
628;  aa  to  Virginia,  the  War  of  Rebellion  began  April  27,  1861. 

Bzplalned  in  Masterson  y.  Howard,  18  WalL  106,  21  Ia.  766,  hold- 
ing dtiiens  of  Oalifomia  and  Illinois  might  proceed  in  United  States 
courts  to  protect  property  In  Texas,  upon  opening  of  courts,  al- 
though official  proclamation  had  not  been  made. 

War.^  Contract  between  enemies,  made  before  war,  is  suspended 
during  war,  and  interest  thereon,  although  stipulated  in  contract, 
ceases  during  such  suspension,  p.  186. 

Cited  hi  Haymond  y.  Camden,  22  W.  Va.  189,  200,  holding,  where 
debtor  resided  within  insurgent  State  and  creditor  within  loyal 
State,  right  to  sue  was  suspended,  and  such  proceeding  was  yoid. 
See  47  Am.  Dec.  848,  note,  and  96  Am.  Dec  631,  note. 

Distinguished  in  Jourolmon  y.  Bwlng,  80  Fed.  609,  47  U.  8.  App. 
679,  holding,  where  yendee,  under  contract  of  sale,  is  giyen  pos- 
session, stipulated  interest  runs  from  date,  and  not  from  time  when 
good  title  is  giyen;  Williams  y.  State,  87  Ark.  472,  running  of  inter- 
est upon  debts  between  citizens  of  rebellious  States  not  suspended 
by  the  war;  Roberts  y.  Cocke,  28  Gratt  213,  where  debtor  and  cred- 
itor both  resided  within  territory  of  same  belligerent;  Ab^  y.  Penn. 
3fut  Life  Ins.  Co.,  18  W.  Va.  432,  where  debt  was  contracted  after 
close  of  war;  Kent  y.  Chapman,  18  W.  Va.  500,  where  parties  re- 
sided within  same  State. 

Zntarest  is  the  compensation  allowed  by  law,  or  fixed  by  the  par- 
ttoa,  for  the  use  or  forbearance  of  money,  or  as  damages  for  its  de- 
tieatioa,  p.  186. 


.—  One  leading  the  public  prosecutor  to  treat  his  own 
pcoparty  as  belonging  to  another,  and  to  be  confiscated  as  such, 
suffer  the  consequences  of  his  own  folly  and  crime,  p.  187. 


16  WalL  187-195,  21  L.  39,  GOULD  y.  RBBS. 

Patents. —  Where  patent  consists  in  combination  of  known  ele- 
ments, a  subsequent  improyement,  consisting  of  new  combination 
of  same  ingredients,  or  of  less  number  of  same,  or  of  some  newly- 
discoyered  ingredient  or  of  some  old  ingredient  performing  some 
new  function,  not  known  at  date  of  letters-patent,  does  not  infringe 
patent,  pp.  192-194. 
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GIted  and  principle  applied  in  Gill  y.  Wells,  22  WaU.  19,  81,  22 
L.  708,  712,  holding  a  combination  of  some  of  several  parts  of  in- 
Tention,  accomplishing  a  new  and  useful  result,  was  a  new  inven- 
tion, and  patentee  could  not  surrender  and  reissue  patent;  Beedy  v. 
Scott,  23  WalL  867,  28  L.  Ill,  approving  finding  of  arbitrator  that 
where  patent  was  a  combination,  old  ingredients  of  which  respond- 
ent's machine  contained  only  a  portion,  there  was  no  infringe- 
ment; Dunbar  v.  Meyers,  94  U.  S.  202,  24  L.  40,  where  respondent 
omitted  one  of  the  ingredients  of  complainant's  combination,  he 
did  not  infringe  patent;  Puller  v.  Yentzer,  94  U.  S.  297,  24  L.  106. 
patent  of  improvement  in  cloth-marking  mechanism  in  sewing-ma- 
chines, not  infringed  where  entire  combination  was  not  used;  Gage 
V.  Herring,  107  U.  S.  644,  27  L.  603.  2  S.  Ct  823,  dismissing  biU 
where  entire  combination  set  forth  in  original  letters-patent  was 
not  infringed;  Voss  v.  Fisher,  118  U.  S.  215,  28  L.  976,  5  S.  Ct  512, 
patent  of  combination  of  stuffed  pad,  having  lining  of  crimped 
leather  and  straps  to  fasten  pad  to  collar,  not  infringed  where 
stuffed  pad  was  omitted;  Electric  Signal  Co.  v.  Hall  Signal  Co., 
114  U.  S.  98,  29  L.  99,  5  S.  Ct.  1076,  where  electrical  device  differed 
from  that  patented  in  elements  forming  combination,  in  arrange- 
ment of  parts,  in  principle  of  combination,  and  functions  performed, 
there  was  no  infringement;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S. 
292,  37  L.  454,  13  S.  Ct  611,  reissued  letters  void,  where  element  of 
original  patent  was  omitted;  Wright  v.  Yuengling,  155  U.  S.  52,  39 
L.  66,  15  S.  Ct  3,  where  an  essential  feature  was  omitted,  patent 
was  not  infringed;  Coolidge  v.  McCone,  2  Sawy.  576,  P.  C.  3,186, 
combination  of  three  parts  not  infringed  by  construction  and  sale 
of  two  parts;  Fisher  v.  Craig,  3  Sawy.  73,  P.  C.  4,817,  where  several 
parts  of  machine  were  omitted  there  was  no  infringement;  Tatum 
V.  Gregory,  14  Sawy.  379,  41  Fed.  144,  infringement  not  proven 
where  evidence  was  not  clear  that  all  the  elements  of  patented 
machine  were  used;  Burdett  v.  Estey,  16  Blatchf.  109,  P.  C.  2.146. 
where,  in  defendant's  reed  organ,  an  essential  element  in  plain- 
tiCTs  combination  was  omitted,  there  was  no  infringement;  Wash- 
burn, etc.,  Mfg.  Co.  V.  Griesche,  5  McCrary,  249,  16  Fed.  671,  where 
two  patents  for  a  combination  were  assigned  to  same  person,  ma- 
chine unlike  either,  but  containing  features  of  both,  not  an  infringe- 
ment; Bowell  y.  Lindsay,  10  Biss.  220,  6  Fed.  293,  cultivator  not 
containing  brace-bar  of  patented  combination,  not  an  infringement; 
Sanford  v.  Merrimac  Hat  Co.,  4  Cliff.  408,  P.  C.  12,313,  combination 
of  work -plates  and  guides,  with  stitching  apparatus,  was  a  com- 
bination of  old  elements,  and  not  infringed  by  machine  in  which 
guide  was  not  used;  Smith  v.  Woodruff,  22  Fed.  Cas.  703,  paper- 
file  holding  paper  better  than  a  similar  patented  file,  is  a  new  in- 
dention and  does  not  infringe  patent;  Travers  v.  Palmer,  23  Fed. 
512,  where  defendant  omitted  three  elements  used  in  construction 
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•f  bammock  patented,  there  was  no  infringement;  Rldiarda  y.  Mich- 
igan  Gent.  R.  B.,  40  Fed.  166,  where  none  of  parts  combined  were 
claimed  as  new,  they  were  presumed  to  be  old  and  non-patentable; 
Qerard  t.  Dlebold  Safe  &  Lock  Ck>.,  48  Fed.  381,  patent  for  bnrglar- 
proof  •'safe,'*  not  Infringed  by  use  of  similar  device  In  construc- 
tion of  jail  cages;  Thomson  y.  Citizens*  Nat  Bank,  53  Fed.  253,  10 
U.  8.  App.  500,  new  and  useful  improvement  of  bank  account-book, 
It  a  patentable  invention;  Griswold  v.  Barker,  62  Fed.  891,  27  U. 
S.  App.  122,  waffle  irons,  combining  only  old  ingredients  or  materials, 
when  producing  a  new  and  useful  result,  is  a  patentable  invention: 
Morphy  Mfg.  Co.  v.  Bzcelsior  Car-Roof  Co.,  76  Fed.  975,  40  U.  S. 
App.  200,  patent  for  improvement  in  car  roofs.  In  which  "angle 
ttrlp  "  Is  principal  element,  not  infringed  by  patent  omitting  same: 
Adams  Electric  Ry.  v.  Lindell  Ry.  Co.,  77  Fed.  441,  40  U.  S.  App. 
482,  patent  of  improvements  In  electric  motor  not  infringed  by 
motor  not  containing  two  essential  elements  of  patented  machine.  V 

Cited  In  Tnrrell  v.  Spaeth,  24  Fed.  Cas.  380,  arguendo;  The  Corn- 
Planter  Patent,  23  WalL  239,  23  L.  175,  dissenting  opinion,  majority 
holding  valid,  reissue  of  patent  for  things  contained  within  ma- 
chines and  described,  but  not  claimed.  In  original  patents;  Cochrane 
y.  Deener,  94  U.  8.  792,  24  L.  143,  majority  holding  reissue  of  let- 
ters-patent for  improvements  In  manufacture  of  flour,  valid,  and 
Infringed  by  machines  of  same  construction. 

Distingoished  in  Sarven  v.  Hall,  11  Blatchf.  298,  F.  C.  12,370, 
tkolding  collar,  equivalent  to  plaintiff's  In  all  the  functions,  mode  of 
operation,  and  construction  of  the  latter,  was  an  infringement,  al- 
though haying  a  further  useful  function;  Herring  y.  Nelson,  14 
Blatchf.  808,  F.  C.  6,424,  patent  may  be  reissued  for  combination 
of  fewer  elements  than  were  contained  In  combination  originally 
pat^ted;  M^llimantic  Linen  Co.  y.  Clark  Thread  Co.,  80  Fed.  Cas. 
45,  machine  differing  In  form.  Infringed  patent,  mechanism  not  be- 
ing ctmstmcted  -and  operated  In  a  substantially  different  manner; 
■dison,  etc  Light  Co.  t.  Boston,  etc..  Lamp  Co.,  62  Fed.  899,  lim- 
ited wh^re  patent  covers  a  pioneer  invention,  holding  patent  of 
electric  lamp  with  platinum  conductors,  infringed  by  use  of  pow- 
dtfed  silver,  although  latter  was  not  known  as  substitute  at  date 
of  patent. 

Patents. —  Withdrawal  of  one  ingredient  in  patented  combina- 
tloD  and  substitution  of  another,  which  was  well  known  at  date  of 
patent  as  a  proper  substitute  for  the  one  withdrawn,  and  as  per- 
forming substantially  the  same  function,  infringes  patent,  p.  193. 

Cited  and  role  followed  in  the  following  cases:  Gage  y.  Herring, 
107  U.  8.  047,  27  L.  604,  2  a  Ct  826,  holding  contrivance,  substan- 
tially equivalent  to  that  of  plaintiff's,  infringed  that  part  of  plain- 
tiff's combination;  Rumford,  etc.,  Works  v.  Lauer,  10  Blatchf.  139, 
F.  C  12,135,  holding  substitution  of  one  acid  for  another,  a  formal 
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alteration,  and  no  defense  to  action  for  Infringement;  Goodjrear 
Dental  Ynlcanite  Ck).  t.  Preterre,  15  Blatchf.  280.  F.  O.  6,50«,  snlv- 
stitution  of  celluloid  and  rose  pearl  in  making  plates  in  manner 
described  in  patent,  was  an  infringement;  Putnam  t.  Hutcjiinson, 
11  Biss.  243,  12  Fed.  183,  **  disk  **  stopper,  being  old  at  date  of  pat- 
ent, was  a  mere  equivalent  for  plaintiff's  **  plug "  stopper,  and  its 
use  in  same  combination  infringed  patent;  American  Whip  Co.  y. 
Lombard,  4  Cliff.  505,  F.  C.  319,  holding  whip-stock  machine  in- 
fringed by  one  substituting  certain  equivalents;  King  y.  Louisyllle 
Cement  Co.,  14  Fed.  Cas.  535,  mechanical  equivalent  in  hay  press 
performing  same  function  as  device  in  patented  machine,  infringes 
same;  Dederick  y.  Cassell,  9  Fed.  308,  to  the  same  point;  Odorless, 
etc.,  Co.  v.  McCaulay,  18  Fed.  Cas.  590,  valves  operating  upon  same 
principle  and  In  same  way,  and  used  in  same  combination,  in- 
fringes patent  Approved,  arguendo,  in  Gill  y.  Wells,  22  WalL  28, 
22  L.  711,  holding  a  combination  of  some  of  several  parts  of  in- 
vention accomplishing  a  new  and  useful  result,  a  new  invention; 
Rowell  y.  Lindsay,  10  Biss.  224,  6  Fed.  296,  cultivator  not  contain- 
ing brace-bar  of  patented  combination,  not  an  Infringement 

Distinguished  in  Rowell  y.  Lindsay,  113  U.  S.  10%  28  L.  908,  5 
8.  Ct  510,  where  facts  were  not  within  this  rule. 

15  Wan.  195-196,  21  L.  178,  RAILROAD  00.  y.  JOHNSON. 

Tender  of  amount  of  debt  in  legal-tender  notes.  Issued  under  act 
of  Congress  of  February  25,  1862,  and  additional  acts,  was  a  good 
and  valid  tender,  p.  195. 

Cited  and  principle  reaffirmed  in  Legal-Tender  Case,  110  U.  8. 
438,  28  L.  211,  4  8.  Ct  124,  holding  Congress  has  power  to  make 
United  States  treasury  notes  legal  tender  in  payment  of  private 
debts;  Munter  v.  Rogers,  50  Ala.  292,  Judgment  for  **  |5,000  in  gold," 
was  erroneous.    Cited  in  87  Am.  Dec  125,  note. 

Miscellaneous. —  Miscited  in  Osbom  y.  Michigan  Air  Line  B.  B.. 
2  Flipp.  606,  F.  0.  10,594. 

15  WalL  196-202,  21  L.  55,  PBLHAM  y.  WAT. 

War. —  Under  the  confiscation  acts,  a  debt  or  credit  was  capable 
of  seizure  and  subsequent  condemnation  and  sale,  p.  20L 

United  States  Tnarwhal. —  Where  note  confiscated  and  sold  under 
decree  of  court  was  not  actually  taken  into  possession  of  marshal, 
holder's  title  was  not  thereby  affected;  therefore,  he  could  recover 
but  nominal  damages  in  suit  against  marshal  for  false  retiini,,pi». 
201,  202. 

Cited  and  principle  applied  in  Pike  v.  Wassell,  94  U.  &  712,  24  L. 
309,  holding  seizure  of  property  necessary  to  lurisdlction  of  court; 
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Fslrfax  ▼.  Alexandria,  28  Gratt.  26,  debt  due  from  municipal  cor- 
poiatioii  could  only  be  seised  by  serving  notice  upon  the  mayor  or 
•Hiar  officer  named  in  Virginia  statute.  Gited  in  Kirtland  t.  Hotch- 
klia,  42  CSonn.  447,  arguendo,  in  dissenting  opinion. 

Dlstlngaished  in  Brown  t.  Kennedy,  15  WalL  59S,  21  L.  195, 
boMins,  where  not  only  bond  and  mortgage  were  informed  against 
and  ordered  seized,  but  also  the  credit,  forfeiture  was  good,  al- 
tteugli  bond  and  mortgage  were  not  within  court's  jurisdiction. 

15  WalL  202-208,  21  L.  57,  BBYBOLD  v.  UNITED  STATES. 

Shipping. —  Demand,  by  govemment  officer,  of  obedience,  by  cap- 
tain of  chartered  vessel,  to  an  order,  after  proper  objection  that  its 
execution  would  be  dangerous  to  vessel,  is  a  tortious  act,  p.  208. 

Shipping. —  Where  chartered  vessel  was  lost  by  perils  of  the 
sea,  through  obedience  to  order  of  government  officer,  to  which  no 
objection  was  made,  the  government  is  not  liable  when  not  so 
stipulated,  p.  208. 

Court  of  Glaima  has  no  power  to  entertain  suit  based  upon  tor- 
tious act  of  government  officer  In  ordering  vessel  upon  dangerous 
voyage,  against  objection  of  captain;  relief  must  come  from  Cton- 
gress,  p.  20& 

No  dtatloiiai 

15  WalL  20a-210,  21  L.  87,  SALOMON  v.  OBAHABL 

Courts. —  Decision  of  State  court  that  an  act  of  State  leglslatiire, 
increasing  debt  of  State  beyond  a  certain  amount,  was  repugnant 
to  State  Constitution,  involved  no  question  reviewable  In  Supreme 
Court,  p.  210. 

Not  dted. 

15  WalL  211-231,  21  L.  43,  OBLBICHS  v.  SPAIN. 

Equity. —  In  Federal  jurisprudence,  objection  that  there  Is  a  com- 
plete remedy  at  law,  is  regarded  as  jurisdictional,  and  may  be  en- 
forced by  the  court  sua  sponte,  though  not  raised  by  pleadings  nor 
suggested  by  counsel,  pp.  227,  228. 

Cited  and  principle  applied  in  Allen  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  662,  35  L.  805,  11  S.  Ct  683,  injunction  bill  to  restrain  col- 
lection of  taxes  solely  on  ground  of  their  unconstitutionality,  can- 
not be  maintained;  White  v.  Boyce,  22  Blatchf.  420,  21  Fed.  232, 
remedy  tot  fraud  In  sale  of  stock  is  at  law,  for  damages;  Curry  v. 
irCaiiley,  U  Fed.  370,  dismissing  bill  where  law  furnished  plain, 
mdeqaate*  And  complete  remedy,  although  remedy  was  barred  by 
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statute  of  limitations;  Dnmont  y.  Fry,  12  Fed.  22,  dismissing  bill 
for  recoYerj  of  bonds  to  which  complainant  had  legal  title,  rem- 
edy is  action  for  oonyersion,  or  in  replevin;  Northern  Pacific  B.  R. 
y.  Gannon,  46  Fed.  282,  sustaining  demnrrer  where  bill  showed  no 
ground  for  any  equitable  relief;  Western  Electric  Ck>.  y.  Reedy,  60 
Fed.  164,  after  decree  of  default,  defense  of  remedy  at  law  is  barred; 
and  in  the  exercise  of  its  discretion,  court  refused  to  dismiss  suit; 
M'ConneU  y.  Proyident,  etc.,  Soc^  69  Fed.  115,  87  U.  8.  App.  213, 
where  It  appeared  that  case  inyolyed  no  equitable  feature  and 
required  no  equitable  relief,  decree  was  reversed  and  cause  ordered 
redocketed  as  one  at  law;  Ghilds  y.  Carlstein  Ck>.,  76  Fed.  95,  dis- 
missing creditors'  biU,  where  property  fraudulently  conveyed  might 
be  reached  by  garnishment;  Graveley  v.  Oraveley,  84  Va.  150,  4 
S.  E.  220,  reversing  decree  and  directing  dismissal  of  bill  which  did 
state  case  for  equitable  relief;  Boston  Blower  Go.  v.  Garman  Lum- 
ber Co^  94  Ya.  101,  26  S.  B.  891,  where  no  case  for  equitable  relief 
was  stated  in  bill,  the  court  properly  dismissed  action.  Gited  in 
Tyler  v.  Savage,  148  U.  S.  97,  86  L.  89,  12  8.  Gt  846,  arguendo,  hold- 
ing case  within  equity  Jurisdiction  of  court,  authorities  collected. 

Distinguished  in  Phipps  v.  Kelly,  12  Or.  215,  6  Pac.  708,  where 
equity  originally  had  Jurisdiction,  the  same  not  lost  by  legislation 
conferring  Jurisdiction  on  courts  of  law. 

Equity. —  Where  there  is  plain,  adequate  and  complete  remedy 
at  law.  party  seeldng  redress  must  pursue  it;  the  adverse  party  hav- 
ing constitutional  right  to  trial  of  issues  of  fact  by  Jury,  p.  228. 

Gited  and  principle  applied  in  La  Mothe  v.  Fink,  8  Biss.  500,  F. 
G.  8,082,  holding  mortgagee  of  chattels  in  possession,  not  entitled 
to  injunction  restraining  marshal  from  levying  upon  and  selling 
chattels  under  execution  against  mortgagor;  Wood  v.  Bangs,  1  Dak. 
Ter.  188,  46  N.  W.  589,  where  taxpayers  have  a  statutory  remedy 
to  prevent  officials  from  executing  illegal  contracts,  they  cannot 
invoke  equitable  relief;  Jones  v.  Newhall,  115  Mass.  252,  15  Am. 
Rep.  104,  equity  will  not  decree  specific  performance  of  sale  at  in- 
stance of  vendor  when  payment  of  money  is  all  that  Is  to  be  done 
by  vendee. 

Explained  in  Reynes  y.  Dumont,  180  U.  8.  895,  82  L.  946,  9  & 
Ot  497,  holding,  where  subject-matter  belongs  to  class  over  which 
equity  court  has  Jurisdiction,  objection  that  complainant  has  ade- 
quate remedy  at  law  comes  too  late  when  made  in  i^pellate  tribunal; 
Brown  v.  Lake  Superior  Iron  Go.,  184  U.  8.  536,  88  L.  1025,  10  8. 
Ot  606,  good  ftiith  and  early  assertion  of  rights  are  essential  on 
part  of  a  defendant;  Book  v.  Justice  Min.  Go.,  58  Fed.  882,  to  the 
same  point  Distinguished  In  Phipps  v.  KeUy,  12  Or.  215,  6  Pac. 
706,  where  equity  originally  had  Jurisdiction,  the  same  is  not  lost 
by  legislation  conferring  Jurisdiction  on  courts  of  law. 
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Zqnity. —  Where  proceeding  In  eqnity  will  save  time,  exx>en8e,  and 
Boltlpllelty  of  suits,  and  settle  finally  rights  of  all  concerned  in 
Me  litigation,  a  court  of  equity  has  jurisdiction,  p.  228. 

Cited  and  relied  on  in  Robb  v.  Vos,  155  TJ.  S.  38,  39  L.  61,  15  S. 
Ot  12,  holding,  where  extrinsic  evidence  was  required,  inyalidlty 
«f  an  attorney's  appearance  and  consent  to  judgment,  equity  was 
proper  tribunal  for  relief;  United  States  v.  Union  Pacific  R.  R., 
160  U.  a  51.  40  L.  337.  16  S.  Ct  209.  United  States  has  right  by 
proceedings  in  equity  to  compel  the  annulling  of  agreements  under 
which  telegraph  company  claims  rights  adverse  to  rights  of  United 
States,   nnder  charter  to  railroad,  although  mandamus  would  lie 
against  railroad;  Hay  v.  Alexandria,  etc.,  R.  R..  1  Hughes,  172,  P. 
C  6,254,  equity  has  jurisdiction  of  bill  to  set  aside  satisfaction  of 
a  judgment;  Nat.  Bank  of  New  Orleans  v.  Bohne,  4  Woods,  76,  8 
Fed.  116,  where  remedy  on  law  side  of  Federal  courts  Is  not  ade- 
quate, party  may  proceed  in  equity,  although  complete  remedy  is 
fTimished  by  law  of  the  State;  Ozark  Land  Co.  v.  Leonard,  20  Fed. 
SS3,  equity  has  jurisdiction  of  suit  to  remove  cloud  from  title,  it 
not  being  clear  that  complainant  had  a  remedy  in  ejectment;  Dodge 
T.  Briggs,  27  Fed.  169,  equity  has  jurisdiction  to  enforce  a  trust 
against  a  large  number  of  respondents  claiming  under  one  fraudu- 
lent title;  Preteca  v.  Maxwell  Land,  etc.,  C3o.,  50  Fed.  676,  677,  4  U. 
S.  App.  326,  on  appeal,  doubt  as  to  jurisdiction  of  court  of  equity 
wHI  be  resolved  in  favor  of  jurisdiction;  Lelghton  v.  Young,  52 
FM.  448,  10  U.  S.'  App.  298,  18  L.  B.  A.  271,  and  n.,  where  Federal 
court  has  obtained  jurisdiction  by  means  of  bill  to  enjoin  execution 
of  writ  of  possession,  it  will  retain  cause  for  purpose  of  enforcing 
riglits  given  by  State  statute;  Talley  v.  Curtain,  54  Fed.  46,  8  U.  S. 
App.  347,  bill  to  set  aside  assignment  for  benefit  of  creditors,  is 
maintainable,   though  plaintllTs   claim   has   not  been  reduced   to 
judgment,    when  claim    is    recognized    and    provided    for    in    as- 
■tgnment    and    not    denied    in    pleadings;    Pennefeather    v.    Bal- 
timore   Steam-Packet   Co.,    58  Fed.   484,    where   carrier   collected 
bisnranee  for  its  own  benefit  and  that  of  numerous  shippers,  equity 
jnrisdiction  to  avoid  multiplicity  of  suits;  Foltz  v.  St  Louis, 
B.  R.,  60  Fed.  322,  19  U.  S.  App.  576,  action  to  enjoin  eject- 
BHit  anlt  will  lie,  although  complainant  has  perfect  defense  at  law, 
wbere  remedy  at  law  is  not  as  efficient  as  decree  in  equity;  Gunn 
T.  Brinkley  Oar  Works,  66  Fed.  384,  27  U.  S.  App.  779,  equity  has 
jurisdiction  of  bill  for  an  accounting  by  surviving  partner,  involv- 
ing complicated  account  requiring  a  reference;  Lasher  v.  M'Creery, 
€8  Fed,  843,   eqnity  has  jurisdiction  to  remove  dond  from  title 
wbere  a  moltfplicity  of  suits  is  thereby  avoided;  Hayden  t.  Thomp- 
son, 71  Fed.  63,  36  U.  S.  App.  861,  court  of  equity  has  jurisdiction 
«f  actldn  by  receiver  of  insolvent  national  bank,  to  recover  divi- 
dodt  onlawfnUy  paid  shareholders;  Guarantee  Co.  y.  Mechanics' 


15  WaU.  211-231  Notes  on  U.  8.  Reports.  874 

Say.  Bank,  80  Fed.  772.  47  U.  S.  App.  91,  equity  had  Jurisdiction  of 
case  Involylng  a  complicated  account;  Springfield  Milling  Go.  y. 
Barnard,  etc.,  Mfg.  CJo.,  81  Fed.  265,  49  U.  S.  App.  438,  cross- 
bill, enabling  court  to  grant  full  relief  to  all  parties  to  original  suit, 
should  not  haye  been  dismissed;  Cockrill  y.  Cooper,  86  Fed.  15, 
equity  has  jurisdiction  of  bill  against  members  of  yarious  boards 
of  directors  of  national  bank  for  making  ezcesslye  loans  and  de- 
claring illegal  diyidends;  Dimick  y.  Shayr,  94  Fed.  267,  equity  has 
jurisdiction  to  enjoin  trespass  upon  mine;  Garmichael  y.  Adams, 
91  Ind.  527,  equity  haying  acquired  jurisdiction  of  foreclosure 
suit,  had  a  right  to  treat  case  as  a  unity,  and  of  ezcluslye  equity 
jurisdiction;  Taylor  y.  Riggs,  —  Kan.  — ,  57  Pac.  46,  creditors,  whose 

I.  claims  are  admitted  by  record,  haye  right  to  participate  In  distribu- 

[i  •  tion  of  assets  of  insolyent  partnership,  and  to  attack  for  fraud,  chat-. 

/ '  tel  mortgages  giyen  to  other  creditors;  Early  Times  Distillery  Co. 

'y^  y.  Zeiger,  9  N.  Mex.  37.  49  Pac.  724,  where  creditor's  bill  contains 

allegations  showing  that  remedy  at  law  is  inadequate,  equity  will 
exercise  Jurisdiction;  Penn  y.  Ingles,  82  Ya.  71,  complicated  ac- 
counts, and  equitable  trusts  being  inyolyed,  equity  had  jurisdiction; 
Oullickson  y.  Madsen,  87  Wis.  23,  57  N.  W.  966,  fraudulent  mort- 
gage to  defraud  creditors  may  be  set  a^de  in  equity,  remedy  by 
seixure  and  sale  on  execution  being  inadequate;  Miller  y.  Miller,  25 
W.  Ta.  604,  arguendo. 

Bqnity. —  Whereyer  an  element  of  trust  exists  in  a  case.  It  con- 
fers jurisdiction  in  equity,  p.  228. 

Cited  and  principle  applied  in  Partee  y.  Thomas,  11  Fed.  772,  hold- 
ing Federal  court  of  equity,  in  Tennessee,  has  jurisdiction  to  en- 
force trusts  of  win  at  suit  of  cestui  que  trust,  depriyed  of  pos- 
session; Talley  y.  Curtain,  54  Fed.  47,  8  U.  S.  App.  347,  bill  to  set 
aside  assignment  for  benefit  of  creditors  is  maintainable,  though 
plaintiflTs  claim  has  not  been  reduced  to  judgment,  when  claim  is 
recognized  and  proyided  for  in  assignment  and  not  denied  in  plead- 
ings; Shainwald  y.  Dayids,  69  Fed.  698,  where  it  Is  sought  to  Im- 
press a  trust  character  on  certain  personal  property,  court  of  equity- 
has  jurisdiction;  Shainwald  y.  Lewis,  69  Fed.  493,  to  the  same 
point;  Penn  y.  Ingles,  82  Va.  71,  complicated  accounts  and  equitable 
trusts  being  inyolyed,  equity  had  jurisdiction;  Burruss  y.  Hines,  94 
Va.  420,  26  S.  E.  878,  no  greater  fee  should  be  allowed  than  Is  pre- 
scribed by  law. 

Distinguished  in  La  Mothe  y.  Fink,  8  Biss.  499,  F.  C.  8,032,  hold- 
ing mortgagee  of  chattels  in  possession,  not  entitled  to  injunction 
to  restrain  marshal  from  leyying  upon  and  selling  chattels  under 
execution  against  mortgagor;  Putney  y.  Whitmire,  66  Fed.  388, 
creditor,  whose  claim  has  not  been  reduced  to  judgment,  who  baa 
BO  Hen  and  claims  under  no  trust,  cannot  maintain  bill  to  set  aside 
alleged  fraudulent  deeds  of  assignment 
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Yndgmmit. —  Law  and  facts  of  case,  as  settled  by  court,  are  con- 
dnslve  upon  soretiet  to  injunction  bond,  and  they  cannot  go  behind 
decree  and  question  legality  of  agreement  upon  which  bond  is 
founded,  pp.  228,  229. 

Beloaae^  not  under  seal,  would  not  be  a  technical  bar  eyen  in  a 
solt  at  law,  Pl  229. 

Beleaae,  though  properly  executed  under  seal,  cannot,  in  equity, 
affect  the  seTerable  and  separate  rights  of  parties  to  an  Injunction 
bond  other  than  those  by  whom  it  was  executed,  pi  229. 

Injunction. —  Where  obligee  in  Injunction  bond  held  legal  title  to 
fund,  be  might  have  recovered  at  law  to  full  extent  of  di^mage  done 
entire  fund,  and  in  this  case  equity  follows  the  law,  p.  229. 

Injunction. —  Delay  caused  by  injunction  is  the  period  for  which 
interest  upon  fund  enjoined,  should  be  allowed,  p.  230. 

Olted  In  Jacobus  y.  Monongahela  Nat.  Bank,  35  Fed.  396,  hold- 
ing loss  of  Interest  occasioned  by  wrongful  attachment,  an  injury 
for  which  damages  are  recoverable. 

Injunetlon. —  Held,  error  to  allow  counsel  fees  as  part  of  darn* 
ages  covered  by  Injunction  bonds,  p.  230. 

Oited  and  holding  approved  in  Browning  v.  Porter,  2  McCrary, 
582,  12  Fed.  400,  holding  injunction  bond  to  restrain  proceedings  at 
law  on  Judgment  of  State  court,  did  not  cover  amount  of  Judgment, 
costs,  nor  attorney's  fee;  The  Alice,  12  Fed.  502,  prayer  for  allow- 
ance of  agent's  expenses  and  proctor*s  fees  beyond  statutory 
amoant,  disallowed;  Jacobus  v.  Monongahela  Nat  Bank,  35  Fed. 
397,  counsel  fees  could  not  be  recovered,  although  attachment  was 
wrongfully  laid;  Farmers,  etc.  Go.  v.  Green,  79  Fed.  225,  52  U.  S. 
App.  69,  purchaser  at  foreclosure  sale  who  succeeds  In  having  con- 
firmation set  aside  and  his  bid  released,  cannot  have  attorney's  fee 
paid  out  of  trust  fund;  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  Iron  Co., 
91  Fed.  21,  refusing  to  allow  attorney's  fees  as  part  of  damage  oc< 
casloned  by  Injunction;  Oliphint  y.  Mansfield,  36  Ark.  195,  revers- 
ing decree  allowing  counsel  fees  as  part  of  damages,  upon  dissoltr- 
tion  of  Injunction;  Dorris  v.  Miller,  106  Iowa,  569,  75  N.  W.  483, 
counsel  fees  not  recoverable  in  action  to  set  aside  and  revoke  an 
ciliary  administration  erroneously  granted;  Thurston  v.  Haskell,  81 
Me.  306,  17  AtL  74,  where  expenditure  was  caused  by  suit  and  not 
by  preliminary  Injunction;  Wood  v.  State,  66  Md.  68,  5  AtL  479, 
counad  fees  cannot  be  recovered  in  suit  on  injunction  bond;  Frost 
y.  Jordan,  87  Minn.  646,  86  N.  W.  714,  attorney's  fees  not  recover^ 
able  upon  attachment  bond;  Hill  v.  Thomas,  19  S.  O.  236.  referee 
properly  excluded  counsel  fees  in  fixing  damages  sustained  by 
iopancQon;  Loeb  y.  Mann,  89  8.  0.  470,  18  S.  B.  2,  In  action  of  claim 
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and  delivery*  and  for  damages  for  retention  of  property,  attorney's 
fees,  travelling  expenses,  etc..  cannot  be  included;  Stringfleld  t. 
Hirsch,  94  Tenn.  432,  435.  45  Am.  St  Rep.  737.  739.  29  S.  W.  611. 
612,  attorney's  fees  not  recoverable  for  breach  of  attachment  bond; 
Galveston,  etc.,  R.  R.  v.  Ware.  74  Tex.  50,  11  S.  W.  920,  attorney's 
fees  and  other  expenses  of  defendant  incurred  in  obtaining  dissolu- 
tion of  injunction,  not  allowable  as  damages;  Jones  v.  Rosedale 
Street  Ry.,  76  Tex.  383,  12  S.  W.  998,  to  the  same  point;  State  v. 
Tittman,  54  Mo.  App.  505,  dissenting  opinion,  majority  holding,  where 
guardian  failed  to  prosecute  suit,  ward  might  recover  from  guar- 
dian's surety  for  counsel  fees  expended.  See  the  following  notes: 
77  Am.  Dec.  160.  39  Am.  Rep.  13,  and  8  Am.  St  Rep.  159. 
Distinguished  in  Exchange  Bank  v.  Tuttle,  5  N.  Mex.  430,  23  Pac. 
I  242,  7  L.  R.  A.  446,  in  action  on  note,  stipulating  for  attorney's 

fees,  amount  stipulated  can  be  recovered;  Olds  v.  Gary,  13  Or. 
^z  366,  10  Pac.  787,  reasonable  attorney's  fees  recoverable  where  in- 

junction is  ancillary  to  principal  suit  but  not  where  injunction  is 
sole  relief  sought;  Aiken  v.  Leathers,  40  Lk.  Ann.  24,  26,  8  So.  358. 
359,  counsel  fees  incurred  In  dissolution  of  injunction  may  be  re- 
covered, but  not  fees  paid  in  entire  litigation.  Denied  in  Wittich 
V.  O'Neal,  22  Fla.  597,  598,  holding  counsel  fees  may  be  recovered 
upon  bond  given  to  obtain  a  temporary  injunction;  Mulvane  v.  Tul- 
lock,  58  Kan.  632,  50  Pac.  901,  attorney's  fees  recoverable  as  dam- 
nines' in  State  court  upon  injunction  bond  given  in  Federal  court; 
Hannibal  &  St  J.  R.  B.  t.  Shepley.  1  Mo.  App.  257,  word  "dam- 
ages,** in  injunction  bond,  held  to  include  reasonable  attorney's 
fees  actually  paid;  Cook  v.  Chapman,  41  N.  J.  Eq.  154,  2  Atl.  287. 
defendant  entitled  to  reasonable  counsel  fees  expended  In  dissolv- 
ing injunction;  Territory  v.  Rindscoff,  4  N.  Mex.  363,  864.  5  N.  Mex. 
95,  97,  20  Pac.  180,  181,  In  action  on  attachment  bond,  reasonable 
attorney's  fees  may  be  recovered;  State  v.  Medford,  84  W.  Va.  637, 
reasonable  counsel  fees  allowed  In  suit  on  Injunction  bond. 

15  WalL  282-282,  21  L.  146,  CASE  OF  THE  STATE  FREIGHT 
TAX. 

Taxation. —  State  governments  possess  power  to  raise  revenue  for 
all  purposes  of  a  State  government,  by  any  means  and  in  any 
manner,  not  inconsistent  with  powers  conferred  on  general  gov- 
ernment p.  272. 

Cited  in  People  v.  Wemple,  131  N.  Y.  71,  27  Am.  St  Rep.  546,  29 
N.  Si.  1003,  foreign  manufacturing  corporation  doing  business  in 
State,  is  subject  to  taxation. 

Taxation. —  No  State  legislation  should  be  sustained  which  de- 
feats avowed  purposes  of  Federal  Constitution,  or  assumes  to  regu- 
late or  control  subjects  committed  by  that  Constitution  exclusively 
to  regulation  of  Congress,  p.  272. 
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Cited  and  rule  followed  in  Moran  v.  New  Orleans,  112  TJ.  S.  73, 
28  L.  655»  5  S.  Gt  40,  holding  ordinance  imposing  license  upon 
owners  of  towboats,  infringes  Federal  Oonstitution;  Kaeiser  v.  Il- 
linois Cent.  B.  B.,  5  McCrary,  499,  18  Fed.  158,  State  statute  fixing 
maximuni  charges  to  be  made  by  railroads,  so  far  as  it  affects  in- 
t»«tate  roads,  is  unconstitutional;  Ix>uisyille  &  N.  B.  B.  t.  Baitroad 
Commission,  19  Fed.  707,  Tennessee  law,  providing  for  punishment 
of  persons,  operating  railroads,  who  shall  discriminate  in  rates 
and  fares,  as  applied  to  interstate  roads,  is  void;  Council  Bluffs  v. 
Kansas  City,  etc.,  B.  B,  45  Iowa,  350,  24  Am.  Bep.  780,  State  law 
requiring  connecting  railroads  to  transfer  freight,  passengers,  and 
express  matter  at  Council  Bluffs,  invalid;  Western  Union  TeL  Co. 
T.  Pendleton,  95  Ind.  13,  48  Am.  Bep.  693,  arguendo;  Adams  Ex- 
press Co.  V.  Ohio,  165  U.  S.  234,  41  L.  700,  17  S.  Ot  814,  dissenting  i 
opinion,  majority  holding  State  may  tax  property  of  carrier  situ-  \ 
ated  In  State.  J 

« 

Taxation. —  Constitutionality  or  unconstitutionality  of  a  State 
tax  Is  not  determined  by  form  or  agency  through  which  it  is  col- 
lected, but  by  subject  upon  which  burden  is  laid,  p.  272. 

Cited  and  approved  in  Oliver  Finney  Grocery  Co.  v.  Speed,  87 
Fed.  414,  holding  Tennessee  privilege  tax.  Imposed  on  merchant, 
does  not  interfere  with  interstate  commerce;  Insurance  Co.  of  N. 
A-  V.  Commonwealth,  87  Pa.  St  181,  30  Am.  Bep.  354,  State  tax 
upon  **  the  entire  amount  of  premiums  received  by  insurance  com- 
panies,'* not  an  interference  with  interstate  commerce;  Western 
Union  TeL  Co.  v.  State,  55  Tex.  318,  occupation  tax,  graduated  ac- 
cording to  business  done  by  telegraph  company,  not  a  regulation 
or  obstruction  of  commerce.  Cited  in  Western  Union  Tel.  Co.  v. 
Fremont,  39  Neb.  711,  58  N.  W.  421,  26  L.  B.  A.  704,  arguendo,  in 
dissenting  opinion,  majority  citing  and  relying  upon  principal  case; 
Vermont,  etc.,  B  B.  v.  Vermont,  etc.,  B  B,  63  Vt  31,  33,  21  Atl. 
732,  733,  majority  holding  tax  upon  gross  receipts  of  railroad  com- 
panies, void  as  to  receipts  from  interstate  business. 

Commerce. —  A  si)ecific  tax  laid  upon  freight  carried  is  not  a  tax 
upon  the  franchise  of  carrying  companies,  or  upon  their  property,  or 
upon  tbeir  business  measured  by  number  of  tons  of  freight  carried, 
but  npon  commerce,  p.  273. 

Cited  and  principle  applied  In  Cook  v.  Pennsylvania,  97  U.  S. 
572.  24  I«-  1017,  tax  on  amount  of  sales  of  goods  by  auctioneer,  is  a 
tax  on  goods  sold;  Telegraph  Co.  v.  Texas,  105  U.  S.  465,  26  L.  1068. 
tax  upon  each  message  transmitted  beyond  State,  Is  unconstitu- 
tional; Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St  530,  arguendo, 
tax  upon  iTfoss  receipts  of  telegraph  and  express  companies  for 
year  next  preceding  assessment,  within  power  of  State;  Barnes  v. 
17  WalL  319,  21  L.  551,  dissenting  opinion,  arguendo. 
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Commerce. —  When  power  to  regulate  commerce  was  committed 
to  Congress,  a  power  to  prevent  embarrassing  restrictions  by  any 
State  was  the  thing  desired,  p.  275. 

Approved  in  Pickard  v.  Pullman  Southern  Gar  Co.,  117  XT.  8. 
60,  29  L.  791,  6  8.  Ot  648,  holding  statute  Imposing  annual  tax  on 
sleeping  cars,  void  so  far  as  it  applies  to  cars  running  into,  or  out 
of,  or  across,  that  State;  Bobbins  t.  Shelby  Taxing  Dist,  120  U. 
S.  493,  80  L.  696,  7  S.  Gt  594,  license  imposed  upon  drummers,  void, 
so  far  as  it  applies  to  those  soliciting  for  firms  outside  of  State; 
Bowman  v.  Ghicago,  etc,  B.  B.,  125  U.  S.  508,  81  L.  715,  8  S.  Gt 
1006,  in  concurring  opinion,  holding  Iowa  statute,  forbidding  car- 
riers from  bringing  intoxicating  liquors  into  State,  excepting  under 
^  certain  restrictions,  is  void;  Addyston  Pipe,  etc.,   Co.  t.  United 

■ '  States,  175  U.  S.  227,  upholding  anti-trust  law,  as  respects  interstate 

',  commerce;  Kaeiser  v.  Illhiois  Cent  B.  B.,  6  McGrary,  489,  18  Fed. 

y  153,  state  statute  fixing  maximum  charges  to  be  made  by  railroads, 

so  far  as  it  afi'ects  interstate  commerce,  is  unconstitutional;  Louis- 
ville, etc,  B.  B.  V.  Ballroad  Commission,  19  Fed.  707,  Tennessee  law 
providing  for  punishment  of  persons,  operating  railroads,  who  shall 
discriminate  in  rates  and  fares,  as  applied  to  interstate  roads,  is 
void;  United  States  v.  Debs,  64  Fed.  750,  in  construction  of  st9.tute 
of  July  2,  1890,  making  combinations  in  restraint  of  commerce  and 
trade,  misdemeanors;  Ex  parte  Hough,  69  Fed.  881,  State  law,  re- 
quiring persons  selling  pianos  or  organs  by  sample,  list  etc,  to  pay 
a  license,  void  as  to  agents  ^for  dealer  in  another  State;  Council 
Bluffs  V.  Kansas  City,  etc.,  B.  B.,  45  Iowa,  850,  24  Am.  Bep.  780, 
State  law,  requiring  connecting  railroads  to  transfer  freight  pas- 
sengers, and  express  matter,  at  Council  Bluffs,  invalid;  State  v. 
Saunders,  19  Kan.  130,  27  Am.  Bep.  100,  State  cannot  prohibit  ex- 
portation of  prairie  chickens  lawfully  caught  and  killed;  Common- 
wealth T.  Huntley,  156  Mass.  248,  80  N.  B.  1182,  15  L.  B.  A.  815, 
dissenting  opinion,  majority  holding  statute  forbidding  manufac- 
ture and  sale  of  oleomargarine,  applies  to  imported  oleomargarine 
and  is  valid  exercise  of  police  power.  Cited,  arguendo,  in  Silliman 
V.  Troy  Bridge  Co.,  11  Blatchf.  285,  F.  G.  12,853,  refusing  to  enjohi 
construction  of  bridge  which  would  not  materially  obstruct  naviga- 
tion; United  States  v.  Addyston  Pipe,  etc.  Go.,  78  Fed.  717,  as  to 
scope  and  effect  of  •* anti-trust  act;"  Western  Union  TeL  Co.  v. 
Pendleton,  95  Ind.  13,  48  Am.  Bep.  698,  statute  requiring  messages 
to  be  transmitted  with  impartiality  and  in  good  order*  within  po- 
lice power  of  State. 

Commerce. —  Transportation  of  freight  or  of  subjects  of  com- 
merce, for  purpose  of  exchange  or  sale,  is  a  constituent  part  of 
commerce  itself,  p.  275. 

Approved  in  United  States  v.  Trans-Missouri  Freight  Assn.*  166 
U.  S.  312,  41  L.  lOia  17  S.  Gt  548,  holding  contract  betweoi  com- 


A 


8T»  Case  of  the  State  Freight  Tax.      15  WalL  232^  282 

petins  railroada*  in  restraiiit  of  trade,  Is  prohibited  by  the  act  of 
July  2»  1890;  Kaeiser  v.  Illinois  Cent  R.  R.,  5  McCrary,  ^99,  18  Fed. 
yssi,  state  statute,  fixing  maximiim  charges  to  be  made  by  rail- 
roads, ao  far  as  it  affects  interstate  roads,  is  nnconstitntional;  Louis- 
TfOe,  etc^  B.  R.  T.  Railroad  Oommlssion,  19  Fed.  707,  Tennessee 
law,  proYlding  for  punishment  of  persons,  operating  railroads,  who 
■hall  discriminate  in  rates  and  fares,  as  applied  to  interstate  roads, 
Is  y<rid;  Mobile,  etc,  B.  R.  y.  Sessions,  28  Fed.  593,  State  law  con- 
faring  power  on  railroad  commission  to  control  freight  rates  upon 
shipments  in  to  or  out  of  the  State,  is  yoid;  United  States  y.  Debs, 
64  Fed.  749,  750,  in  construction  of  statute  of  July  2,  1890,  making 
combinations  in  restraint  of  trade  and  commerce,  misdemeanors; 
Arkansas  y.  Kansas,  etc..  Goal  Co.,  96  Fed.  360,  865,  366,  State  offi- 
cers may  not  preyent  importation  of  laborers,  not  prohibited  by 
law;  Council  Bluffs  y.  Kansas  City,  etc.,  B.  B.,  45  Iowa,  849,  24  Am. 
Rep.    779.    State  law,   requiring  connecting  railroads   to   transfer  ,  ■ 

freight,  passengers,  and  express  matter,  at  Council  Bluffs,  inyalid;  ^ 

Carton  y.  Illinois  Cent  B.  B.,  59  Iowa,  151,  44  Am.  Bep.  674,  13  N. 
W.  68,  State  cannot  regulate  interstate  railway  rates;  State  y.  Cum- 
berland, etc.,  B.  B.,  40  Md.  49,  tax  upon  coal  transported,  yoid,  in 
so  far  as  it  applies  to  coal  transported  from  mines  to  places  beyond 
State;  State  y.  Carrigan,  39  N.  J.  L.  37,  coal  mined  in  Pennsyl- 
yania,  not  liable  to  taxation  while  in  transitu  through  New  Jer- 
sey, or  delayed  within  that  State  awaiting  shipment  to  other  States; 
Bagg  y.  Wilmington,  etc..  B  B.,  109  N.  C.  280,  26  Am.  St  Bep.  571, 
14  S.  E.  80,  14  L.  B.  A.  597,  statute  requiring  railroad  companies  to 
ship  freight  within  flye  days,  not  a  regulation  of  commerce;  Bailroad 
Commissioners  y.  Bailroad  Co.,  22  S.  C.  236,  State  cannot  regulate 
freight  upon  railroads  not  entirely  within  State;  SilUman  y.  Troy 
Bridge  Co.,  11  Blatchf.  285,  F.  C.  12,853,  refusing  to  enjoin  construc- 
tion of  bridge  which  would  not  materially  obstruct  nayigation  of 
rlyer. 

Counmaroe. —  Bringing  of  goods  from  seller  to  buyer,  whether  by 
land  er  water,  is  commerce,  p.  276. 

Approyed  in  Kaeiser  y.  Illinois  Cent  B.  B.,  6  McCrary,  499,  18 
Fed.   153,  State  statute  fixing  maximum  charges  to  be  made  by 
railroads,  so  far  as  it  applies  to  interstate  roads,  is  unconstitutional; 
Lonlsyllle.  etc.,  B.  B.  y.  Bailroad  Commission,  19  Fed.  707,  Ten- 
nessee law,  proyidlng  for  punishment  of  persons,  operating  rail- 
roads, who  shall  discriminate  in  rates  and  fares,  as  applied  to  in- 
terstate roads.  Is  yoid;  Nelson  Lumber  Co.  y.  Lorain,  22  Fed.  57, 
logs  hauled  to  rlyer  and  piled  on  ice,  to  await  opening  of  riyer,  are 
not  In  transit,  but  are  subject  to  taxation  in  State  where  located; 
Mobile,  etc.,  B.  B.  y.  Sessions,  28  Fed.  593,  State  law,  conferring 
power  on  railroad  commission  to  control  freight  rates  upon  ship- 
ments Into  or  out  of  State,  is  yoid:  United  States  v.  Debs,  64  Fed. 
749,  750,  In  construction  of  statute  of  July  2,  1890,  making  com- 
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blnations  in  restraint  of  commerce  and  trade,  misdemeanors;  OonncB 
Bluffs  y.  Kansas  City,  etc.,  B.  R.,  46  Iowa,  840,  24  Am.  Rep.  779, 
State  law,  requiring  connecting  railroads  to  transfer  freight,  pas- 
sengers and  express  matter,  at  Oouncil  Bluffs,  invalid;  Silliman  r. 
Troy  Bridge  CJo.,  11  Blatchf.  285,  F.  C.  12.858,  arguendo. 

Commerce. —  Tax  upon  goods  or  persons  transported  from  State 
to  State,  is  a  regulation  of  commerce  among  the  States;  hence,  a 
State  law,  imposing  tax  upon  freight  taken  up  within  the  State  and 
carried  out  of  it,  or  taken  up  without  the  State  and  carried  into  it, 
is  unconstitutional,  pp.  275-282. 

The   following  cases  cite   and   variously   apply   this   principle: 
Welton  V.  State,  91  U.  S,  282,  23  L.  350,  holding  State  statute,  re- 
quiring persons  peddling  goods,  not  produced  or  manufactured  in 
State,  to  pay  a  license  tax,  violates  Federal  Constitution;  Railroad 
Co.  V.  Husen,  95  U.  S.  470.  24  L.  530.  Missouri  statute,  prohibiting 
the  bringing  of  Texas,  Mexican  or  Indian  cattle  into  State,  is  re- 
pugnant to  Federal  Constitution;  Cook  v.  Pennsylvania,  97  U.  S. 
572,  24  L.  1017,  State  tax  upon  sales  made  by  auctioneer,  when  ap- 
plied to  imported  goods  in  original  packages,  is  unconstitutional; 
Telegraph  Co.  v.  Texas.  105  U.  S.  4C5,  26  L.  1068,  State  law,  taxing 
each  message  transmitted  beyond  State,  and  official  messages  of 
United  States,  is  unconstitutional;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  TJ.  S.  212,  29  L.  165,  5  S.  Ct  a33,  transportation  of 
freight  and  passengers  from  New  Jersey  to  Philadelphia,  is  inter- 
state commerce,  and  not  subject  to  State  taxation;  Moran  v.  New 
Orleans,  112  U.  S.  74,  28  L.  655,  5  S.  Ct  40,  ordinance  imposing  li- 
cense upon  owners  of  towboats,   infringes   Federal   Constitution: 
Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  48,  29  L.  790,  6  S. 
Ct  641,  Tennessee  statute,  imposing  annual  tax  on  sleeping  cars, 
void,  so  far  as  it  applies  to  cars  running  into,  or  out  of,  or  across 
that  State;  Wabash,  etc..  Ry.  v.  Illinois,  118  U.  S.  570.  574,  30  L. 
248.  250,  7  S.  Ot  9,  12  (hut  see  dissenting  opinion,  pp.  589,  591,  80 
L.  255,  256,  7  S.  Ct  20,  21).  State  law,  regulating  fares  and  rates,  as 
applied  to  interstate  commerce,  is  unconstitutional;  Fargo  v.  Mich- 
igan. 121  U.  S.  238.  240.  30  L.  892.  893.  7  S.  Ct  860,  861.  State  law. 
taxing  gross  receipts  of  railroads,  carrying  passengers  and  freight 
into,  out  of,  or  through.  State,  is  void;  Philadelphia,  etc..  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  338.  340.  30  L.  1202,  1203,  7  8.  Ct 
1121,  1122,  State  tax  upon  gross  receipt  of  domestic  steamship  cor- 
poration engaged  in  transporting  persons  and  passengers  between 
different  States  and  foreign  countries,  is  void;  Bowman  v.  Chicago, 
etc..  B.  R.,  125  U.  S.  480,  81  L.  705,  8  S.  Ot  696,  statute  of  lowm,  f<MV 
bidding  carriers  from  bringing  intoxicating  liquors  into  State,  ex- 
cepting under  certain  restrictions,  is  unconstitutional;  Leisy  t.  Hmi^ 
din,  135  U.  S.  119.  34  L.  136.  10  S.  Ct  688.  State  prohibition  law,  m 
far  as  applied  to  sale  in  original  packages  by  importer,  is  roid;  Le- 
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loop  \    Port  of  MobUe,  127  U.  S.  648,  82  L.  814,  8  S.  Ct  1884,  city 
ordinaii  ^  Impofling  general  license  on  telegraph  company,  to  an- 
eoostitational;  PoUock  y.  Farmers'  Loan,  etc.,  Ck).,  157  U.  8.  592, 
S9  L.  823,  15  8.  Gt  098,  in  concurring  opinion,  per  Field,  J.,  tax  on 
rents  or  incomes  of  real  estate,  a  direct  tax  within  the  Gonstitntion; 
Kapler  y.  Hllnois  Gent  B.  B.,  5  McGrary,  499,  18  Fed.  153,  State 
statnte  fixing  maximum  charges  to  be  made  by  railroads,  so  far 
IS  it  affects  interstate  roads,  is  unconstitutional;  Louisville,  etc.. 
R.  B.  ▼.  Railroad  Gommission,  19  Fed.  707,  Tennessee  law,  pro- 
riding  for  the  punishment  of  persons,  operating  railroads,  who  shall 
discriminate  In  rates  and  fares,  as  applied  to  interstate  roads,  is 
roid;  Pullman  Southern  Gar  Go.  y.  Nolan,  22  Fed.  280,  281,  Ten- 
nessee priyllege  tax   upon  sleeping  cars  used  in  interstate  cotn- 
merce»  violates  Federal  Gonstitution;  Mobile  &  O.  R.  B.  y.  Sessious. 
28  Fed.  593,  State  law,  conferring  power  on  railroad  commission 
to  control  freight  rates  upon  shipments  into  or  out  of  State,  Is  yold; 
St.  Louis  y.  Western  Union  Tel.  Go.,  39  Fed.  60,  ordinance  impos- 
ing annual  tax  upon  every  telegraph  pole  within  city,  void;  United 
States  Express  Go.  v.  Hemmingway,  39  Fed.  61,  State  tax  on  ex- 
press company,  void  as  to  Interstate  business;  Webster  v.  Bell. 
68  Fed.  185,  25  U.  8.  App.  379,  ordinance  imposing  license  upon 
every  express  company  having  offices  In  city  of  A.,  '*  receiving 
goods     •     •    •    and  forwarding  them  to  points  within  the  Sta4:e 
•    •    •    or  receiving  goods    ♦    •    •    within  the  State    •    ♦    ♦    and 
deUverlng  them  in  the  city  of  A.,"  violates  interstate  commerce 
law;  In  re  Minor.  69  Fed.  285,  West  Virginia  statute,  licensing  re- 
tail sale  of  cigarettes,  so  far  as  it  applied  to  goods  imported  and 
sold  In  original  packages,  is  void;  Ex  parte  Hough,  69  Fed.  331, 
State  law,  requiring  persons  selling  pianos  or  organs  by  sample,  list, 
etc,  to  pay  a  license,  void  as  to  agents  for  dealer  in  another  State; 
Arkansas  v.  Kansas,  etc..  Goal  Go.,  96  Fed.  360,  365,  366,  State 
olfic^^  may  not  prevent  Importation  of  laborers  not  prohibited  by 
law;  BU  parte  Thomas,  71  Gal.  205,  12  Pac.  53,  ordinance  imposing 
Hcense  tax  upon  persons  vending  goods,  not  manufactured  or  pro- 
duced in  State,  in  conflict  with  Federal  Gonstitution;  Garton  v.  Il- 
linois Cent  B.  R..  59  Iowa,  152,  44  Am.  Rep.  675,  13  N.  W.  69,  State 
cannot  regulate  interstate  railway  rates;  Hardy  v.  Atchison,  etc., 
B.  Bm  32  Kan.  711,  716,  5  Pac.  10.  14,  Kansas  "  maximum  freight 
law**  of  1868,  did  not  apply  to  interstate  commerce;  Lafarler  v. 
Grand  Trunk  Ry.,  84  Me.  290,  24  Atl.  850,  17  L.  R.  A.  118,  statute 
uuMng  ticket  on  any  railroad  binding  for  six  years  and  entitling 
liolder  to  stop-over  privileges,  does  not  apply  to  ticket  purchased 
in  Canada,   for  passage  through  several  States;  State  v.  Gumber- 
land,  etc^,  R.  ]^»  40  Md.  46,  tax  upon  coal  transported,  void,  in  so 
ftr  as  It  applies  to  coal  transported  to  mines  to  places  beyond 
State;  Myers  ▼.  Baltimore  Gounty,  88  Md.  889,  55  Am.  St  Rep.  352. 
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35  AtL  145,  84  L.  B.  A.  812,  cattle  purchased  for  export,  but  not  In 
course  of  transit,  not  exempt  from  taxation;  Higgins  t.  Three 
Hundred  Casks,  130  Mass.  3,  statute  relating  to  inspection  and 
sale  of  lime  imported  from  Maine,  is  void;  State  r.  Chicago,  etc, 
Ry.,  40  Minn.  268,  12  Am.  St  Rep.  731,  41  N.  W.  1047,  8  L.  B.  A. 
238,  State  railroad  and  warehouse  commission  cannot  regulate  Inter- 
state rates;  State  y.  Stephens,  146  Mo.  682,  69  Am.  St  Rep.  687,  48 
8.  W.  934,  cars  In  transitu  through  State  cannot  be  taxed;  State  t. 
Carrigan,  39  N.  J.  L.  88,  coal  mined  in  Pennsylvania  not  liable  to 
taxation  while  in  transitu  through  New  Jersey,  or  delayed  within 
that  State  awaiting  shipment  to  other  States;  People  y.  Wemple, 
138  N.  Y,  13,  83  N.  E.  723,  19  L.  R.  A.  699,  tax  upon  business  of 
interstate  railroad  is  void;  Western  Union  TeL  Co.  v.  Mayer,  28  Ohio 
St.  530,  tax  upon  gross  receipts  of  telegraph  and  express  companies 
for  year  next  preceding  assessment,  within  power  of  State;  State 
V.  Rankin,  11  S.  Dak.  149,  76  N.  W.  301,  State  law,  requiring  solicit- 
ors to  pay  a  license  fee,  violates  the  Federal  Constitution;  Qulf, 
etc.,  Ry.  v.  Dwyer,  75  Tex.  579,  16  Am.  St  Rep.  928,  12  S.  W.  1002, 
7  L.  R.  A.  479,  State  can  make  no  law  which  Imposes  either  directly 
or  indirectly  a  burden  by  way  of  taxation  upon  interstate  com- 
merce. Cited  also  in  State  Railroad  Tax  Cases,  92  17.  S.  604,  28  L. 
070,  arguendo;  Wabash,  etc.,  Ry.  v.  Illinois,  118  U.  S.  564,  80  L.  246; 
7  S.'Ct  6,  as  to  power  of  States  to  regulate  taxes,  fares  and  tolls 
over  railroads  within  their  limits;  as  also  In  Bondholders  v.  Rail- 
road Commrs.,  3  Fed.  Cas.  847,  In  re  Northwestern  Ry.,  18  Fed. 
Gas.  405,  and  Piek  v.  Chicago,  etc.,  R.  R.,  6  Biss.  182,  F.  C.  11,188, 
all  to  same  effect;  Thornton,  Bx  parte,  4  Hughes,  281,  12  Fed.  546, 
State  law,  imposing  license  upon  agents  selling  by  sample,  if  not 
shown  to  discriminate  in  favor  of  residents  of  State,  is  valid;  Forbes 
V.  Qracey,  9  Fed.  Cas.  404,  ores  taken  from  mining  claims  are  sub- 
ject to  State  taxation  at  once;  United  States  v.  Hopkins,  82  Fed. 
539,  regulations  of  live-stock  exchange  in  restraint  of  trade,  illegal; 
Indiana,  etc.,  Ry.  v.  Allen,  118  Ind.  584,  15  N.  B.  447,  as  to  public 
character  of  railroad  corporations;  State  v.  Woodruff,  etc..  Coach 
Co.,  114  Ind.  158,  16  N.  B.  815,  State  tax  upon  earnings  of  sleeping* 
car  company  engaged  in  interstate  commerce,  is  void;  Lumbervllle 
Bridge  Co.  v.  State  Board,  etc.,  55  N.  J.  L.  534,  26  Atl.  718,  25  L. 
R.  A.  187,  yearly  license  fee  imposed  upon  miscellaneous  corpora- 
tions, not  unconstitutional;  McQuire  v.  State,  42  Ohio  St  584,  stat* 
nte  concerning  sale  of  intoxicating  liquors,  not  a  regulation  of  com- 
merce; Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S.  80,  85  L.  619, 
11  S.  Ct  881,  dissenting  opinion,  majority  holding  State  law,  tax* 
ing  capital  stock  of  foreign  corporations,  not  in  violation  of  Con- 
stitution; In  re  Christian,  re-reported  as  note  to  Swift  v.  Stutphln, 
39  Fed.  687,  holding  Minnesota  statute,  requiring  inspection  in  that 
State  of  all  animals  slaughtered  for  food,  is  void;  Harvey  v.  Huff- 
man, re-reported  as  note  to  In  re  Barber,  89  Fed.  648,  to  the  same 
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effect     Bee  27  Am.  8t  Rep.  549,  501,  note,  and  82  Aul  8t  Bep. 
470^  note. 

Dlstin^nlslied  in  Osborne  v.  Mobile,  16  Wall.  481,  21  L.  472,  hold- 
ing ordinance  requiring  railroad  and  express  companies  haying  bust* 
oess  extending  ont  of  State  to  pay  an  annual  license  not  in  viola* 
don  of  Federal  Constitution;  Bailroad  Co.  t.  Maryland,  21  Wall. 
472,  22  Li,  684,  stipulation  in  charter  that  railroad  shall  pay  State 
one-fifth  of  amount  received  for  transportation  of  passengers  is 
Qot  nnoonstitutional;  Machine  Ga  v.  Oage,  100  U.  S.  678,  26  L.  756, 
State  tax  npon  all  peddlers  of  sewing-machines  does  not  violate 
Federal  Constitution;  Transportation  Ga  v.  Parkersburg,  107  T7.  S. 
702,  27  Lu  588,  2  S.  Ot  741,  ordinance  imposing  exorbitant  wharf- 
age not  unconstitutional;  In  re  Brosnahan,  4  McCrary,  8,  18  Fed. 
66,  State  law  imposing  punishment  upon  persons  manufacturing 
or  offering  for  sale  certain  adulterated  foods,  not  a  regulation  of 
commerce;  State  v.  French,  109  N.  a  725,  26  Am.  St  Bep.  691,  14 
S.  ^  384,  tax  upon  purchases  of  merchants  and  dealers,  a  tax  upon 
occupation  of  bujing  and  selling  goods  in  State,  and  not  uncon- 
stitutional; Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St  530,  tax 
upon  gross  receipts  of  telegraph  and  express  companies  for  year 
next  preceding  assignment,  within  power  of  State;  Insurance  Go. 
of  North  America  v.  Commonwealth,  87  Pa.  St.  181,  30  Am.  Rep. 
354,  State  tax  upon  ^  the  entire  amount  of  premiums  received  by 
Insurance  companies  "  not  an  interference  with  interstate  commerce; 
Providence  Coal  Co.  v.  Providence,  etc.,  R.  R.,  15  R.  I.  310,  4  Atl. 
397,  State  forbidding  discriminating  charges  by  common  carriers 
not  a  regulation  of  commerce;  Western  Union  Tel.  Co.  v.  State,  55 
Tex.  818,  occupation  tax,  graduated  according  to  business  done  by 
telegraph  company,  not  a  regulation  or  obstruction  of  commerce; 
Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah,  389,  55  Pac.  641. 
cars  leased  from  foreign  corporation  to  various  shippers  in  State 
are  subject  to  taxation. 

Commerce.— State  may  regulate  its  internal  commerce  as  it 
pleases,  p.  277. 

Cited  in  State  v.  Harmb,  95  Ala.  187,  10  So.  755,  15  L.  B.  A.  765. 
holding  State  statute  regulating  the  planting  and  taking  of  oysters 
in  waters  of  State  not  an  unlawful  attempt  to  regulate  interstate 
commerce. 

Commerce.—  Unconstitutional  State  law,  taxing  Interstate  or  for- 
eign commerce,  is  not  cured  by  including  within  its  provisions  sub- 
jects within  domain  of  State,  p.  277. 

Cited  and  principle  applied  in  Robbins  v.  Shelby  Taxing  Dist,  120 
U.  S.  497,  30  L.  697,  7  &  Ot  596,  holding  fact  that  Tennessee  statute 
taxing  drummers  made  no  distinction  between  those  of  Tennessee 
and  other  States,  could  not  make  statute  valid;  Bowman  v.  Chicago, 
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etc.,  B.  B.,  125  U.  8.  496,  31  L.  711,  8  S.  Gt  704,  Iowa  statute  for- 
bidding carriers  from  bringing  intoxicating  liquors  into  State,  ex- 
cepting nnder  certain  restrictions,  is  void;  Minnesota  v.  Barber, 
136  U.  S.  326,  34  L.  460,  10  S.  Gt.  866,  Minnesota  statute  requiring 
inspection  in  tiiat  State  of  all  animals  slaughtered  for  food  is  a 
regulation  of  commerce  and  Toid;  Scott  t.  Donald,  165  U.  S.  98,  41 
L.  644,  17  S.  Gt  271,  State  law  regulating  transportation,  sale  and 
consumption  of  liquors,  thereby  interfering  with  foreign  and  inter- 
state commerce,  is  void;  LouiBville,  etc,  B.  B.  v.  Bailroad  Gommis- 
sion,  19  Fed.  707,  Tennessee  law,  proTiding  for  punishment  of  per- 
sons, operating  railroads,  who  shall  discriminate  in  rates  and  fares, 
as  applied  to  interstate  roads,  is  void;  Bloomlngton  t.  Bourland,  137 
111.  537,  31  Am.  St  Rep.  384,  27  N.  E.  694,  ordinance  requiring  book 
solicitors  to  pay  license,  yold;  Railroad  Gommissioners  t.  Bailroad 
Go.,  22  S.  G.  239,  State  cannot  regulate  freight  upon  railroads  not 
entirely  within  State;  Philadelphia,  etc..  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  345,  80  L.  1204,  7  8.  Gt  1124,  tax  upon  gross  xe- 
ceipts  of  steamship  company  engaged  in  domestic  and  foreign  com- 
merce is  v<^d;  Ficklen  v.  Shelby  Gounty,  145  U.  S.  25,  36  L.  608,  12 
8.  Ot  818,  dissenting  opinion,  majority  holding  tax  on  factbrs, 
brokers,  etc.,  valid.    See  note,  59  Am.  Bep.  272. 

Taxation.— States  have  power  to  tax  -  franchises  of  its  corpora- 
tions, and  the  right  of  owners  of  artificial  highways,  p.  277. 

Glted  and  principle  applied  in  State  Bailroad  Tax  Gases,  92  tJ.  S. 
603,  23  L.  670,  holding  capital  stock,  franchises  and  all  the  real  and 
personal  property  of  corporations  are  liable  to  taxation,  and  statute 
prescribing  different  rule  for  taxation  of  railroads  Is  constitutional; 
Spring  Valley  Water- Works  v.  Schottler,  62  Gal.  Ill,  holding  fran- 
chises property  and  subject  to  State  taxation;  Insurance  Go.  v. 
Gommonwealth,  87  Pa.  St.  183,  30  Am.  Bep.  355,  State  tax  upon 
"  the  entire  amount  of  premiums  received  by  Insurance  companies,' 
not  an  interference  with  interstate  commerce;  Gommerclal,  etc.. 
Light  Go.  v.  Judson,  —  Wash.  — ,  56  Pac.  832,  franchise  of  an 
electric-light  and  power  company  is  assessable;  State  v.  Anderson, 
90  Wis.  561,  68  N.  W.  748,  to  the  same  point 

Taxation.—  A  tax  is  a  demand  of  sovereignty;  a  toll  is  a  demand 
of  proprietorship,  p.  278. 

Approved  in  St  Louis  v.  Western  Union  Tel.  Go.,  148  XJ.  8.  97, 
87  L.  383,  13  S.  Gt  487,  charge  by  city  for  use  of  streets  by  tele- 
graph company  is  in  the  nature  of  a  rental  and  is  not  a  privilege 
or  license  tax;  St  Louis  Brewing  Assn.  v.  8t  Louis,  140  Mo.  430,  37 
S.  W.  528,  charge  made  by  city  for  water  is  in  the  nature  of  a  toll; 
Attorney-General  v.  Bailroad  Gos.,  35  Wis.  578,  arguendo. 

Commerce.— It  has  never  been  decided  by  Supreme  Gourt  that 
power  to  regulate  interstate  and  foreign  commerce  is  not  exclusively 
In  Gongress,  p.  279. 
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sustaining  State  laws,  alleged  to  be  regulations 
crucli  as  related  to  bridges  or  dams  across  streams 
or  subjects  of  kindred  nature,  not  strictly 
p.  279. 

.    S^xdker,  43  Kan.  246,  22  Pac.  1023,  7  L.  B.  A.  187, 
relating  to  sale  and  disposition  of  intoxicating 
iinported  liquors  sold  in  original  packages. 

w  n^never  the  subjects  over  which  a  power  to  regu- 
late coixk.xxiexroe  Im  susserted  are  national  in  their  nature,  or  admit  of 
one  uniform  sys^tiem  or  plan  of  regulation,  they  are  within  exclusiye 
control  of   Ooos^'^ss,  pp.  279,  280. 

Cited.  flLXi^l   pxlxiclple  applied  in  Bobbins  v.  Shelby  County  Taxing 
I>l&t..  020  XJ.    S-    492,  30  L.  696,  7  S.  Ot  594,  holding  Ucense  imposed 
upon,   drarnxoers,     so    far  as  it  applies  to  those  soliciting  for  firms 
outside  of  tlie    St^Lte,  violates  the  Federal  Constitution;  Bowman  v. 
CliicfLSO,  etc.  'EL.  'EL.,  125  U.  a  483,  31  L.  706,  8  S.  Ct  697,  Iowa  sta^ 
xite  tort>iAdixiK  c&x-riers  from  bringing  intoxicating  liquors  into  State, 
eicceptins     under     certain  restrictions,   is  void;   Kaeiser  v.   Illinois 
CeTit.  R.  »-,  C  :McCrary,  499,  18  Fed.  153,  State  statute  fixing  maxl- 
mxiin  ciiaxges  "to  toe  made  by  railroads,  so  far  as  it  affects  interstate 
rocLds,  is  nocoiistitutional;  Louisville,  etc.,  R.  R.  v.  Railroad  Com- 
inisslon,   X9    Fe<a.    707,  Tennessee  law  providing  for  punishment  of 
persons    opera-ting   railroads,  who  shall  discriminate  in  rates  and 
tfureB,  as  applied  to  interstate  roads,  is  void;  United  States  v.  Pat- 
terson, 55   B*ed-   638,  act  of  Congress  declaring  contracts,  combina- 
tions or  conspiracies  in  restraint  of  trade,  illegal  and  punishable  as 
misdemeanor,   -within  the  power  of  Congress;  In  re  Minor.  69  Fed. 
235,  'West  Virgrinla  statute  licensing  retail  sale  of  cigarettes,  so  far 
as  It  applied  to  ^oods  imported  and  sold  in  original  packages,  i? 
void;  Ck>uncil  Bluffs  v.  Kansas  City,  etc.,  R.  R.,  45  Iowa,  350.  24 
Am.  Rep.  780,   State  law  requiring  connecting  railroads  to  transfer 
freigrht,   passengers  and  express  matter  at  Council  Bluffs,  invalid: 
Railroad  Commissioners  v.  Railroad  Co.,  22  S.  C.  236,  State  cannot 
regulate    freigbt   upon  railroads  not  entirely  within  State.    Cited, 
arguendo,  tn  Transportation  Co.  v.  Parkersburg,  107  U.  S.  702,  27  L. 
.=>S8,  2  S.   iJt.  741,  Silliman  v.  Troy  Bridge  Co.,  11  Blatchf.  285,  F. 
C.  12,853,   aJid   Council  Bluffs  v.  Kansas  City,  etc.,  R.  R.,  45  Iowa, 
358.  dissenting  opinion.    See  note,  59  Am.. Rep.  269,  and  27  Am.  St. 


plies  to 
donal; 

Cited 
Sia.   26 


, —  State  law  imposing  tax  on  frdght,  so  far  as  it  ap- 
ajrtlcles  carried  through  or  out  of  the  State,  is  unconstitu- 
to  internal  commerce  it  is  valid,  p.  282. 

ffTi<l  liolding  approved  in  Supervisors  v.  Stanley,  105  U.  S. 
1O60,  afflmiing  a  C,  12  Fed.  88,  holding  State  statute 
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proTidlng  for  taxation  of  stockholdenr  of  banks,  while  Toldabto  aa 
affecting  national  bank,  valid  in  other  respects;  Batterman  t.  West- 
em  Union  TeL  Ck>.,  127  U.  S.  424,  32  L.  282,  8  8.  Gt  1180,  tax  npon 
gross  receipts  of  telegraph  company  void  to  extent  of  receipts  de- 
rived from  interstate  commerce,  bnt  valid  as  to  commerce  within 
State;  The  Katie,  40  Fed.  490,  7  L.  B.  A.  64,  and  n^  act  of  Ck>ngress 
extending  benefits  of  limited  liaiblity  legislation  to  vessels  «igaged 
in  inland  navigation  did  not  apply  to  internal  commerce;  Webster 
V.  Bell,  68  Fed.  185,  25  U.  S.  App.  379,  ordinance  impoein|r  license 
upon  every  express  company  having  offices  in  city  of  A.,  **  receiving 
goods  ^  •  •  and  forwarding  them  to  points  within  the  State 
♦  ♦  ♦  or  receiving  goods  •  •  •  within  the  State  •  *  •  and 
delivering  them  within  the  city  of  A."  violates  the  interstate  com- 
merce law;  Western  Union  Tel.  Go.  v.  Fremont,  89  Neb.  706^  58  N. 
W.  419,  26  L.  B.  A.  703,  ordinance  taxing  telegraph  company,  vaBd 
as  to  that  portion  of  its  business  carried  on  wholly  within  State. 
Cited  in  Postal  Telegraph  Co,  v.  Charleston,  158  U.  S.  698,  88  L. 
874,  14  S.  Ct  1097,  arguendo,  ordinance  imposing  license  upon  tde^ 
graph  company  upon  business  done  exclusively  within  city  Is  valid; 
Silliman  v.  Troy  Bridge  Co.,  11  Blatchf.  285,  F.  C.  12,858,  refusing 
to  enjoin  construction  of  bridge  which  would  not  materially  ob- 
struct navigation;  Louisville,  etc.,  B.  B.  v.  Ballroad  Commission,  19 
Fed.  705,  as  to  whether  Tennessee  act,  providing  for  punishment 
of  persons  operating  railroads,  who  should  discriminate  in  rates 
and  fares,  ai^Ued  to  interstate  roads;  In  re  May,  82  Fed.  425,  Mcm- 
tana  statute,  requiring  persons  engaged  in  selling  cigarettes  to  pay 
a  license,  does  not  interfere  with  commerce  among  the  States;  P<4* 
lock  V.  Farmers'  Loan,  etc.,  Co.,  158  U.  8.  697,  89  L.  1147,  16  S.  Ct 
944,  arguendo,  in  dissenting  opinion;  also  in  Northern,  etc^  B.  B. 
V.  Barnes,  2  N.  Dak.  882,  51  N.  W.  409. 

Miscellaneous.— Western  Union  TeL  Co.  v.  Pendleton,  95  Ind.  16, 
48  Am.  Bep.  695,  cited  arguendo;  Phelps  v.  Bacey,  60  N.  T.  15,  19 
Am.  Bep.  144,  act  for  preservation  of  game,  valid. 

15  WalL  282-288,  21  L.  164,  BBIE  BT.  CO.  v.  PENNSYLVANIA. 

Similar  to  and  decided  with  case  of  the  State  Freight  Tax,  1ft 
Wall.  282,  21  L.  146. 

Cited  in  the  following,  respecting  points  decided  by  preceding  case: 
Supervisors  v.  Stanley,  105  U.  S.  813,  26  L.  1050,  sfflrmtng  S.  C,  12 
Fed.  89,  holding  State  statute  respecting  stockholders  of  banks, 
while  voidable  as  affecting  national  banlLS,  valid  in  other  re^^cts; 
Fargo  V.  Michigan,  121  U.  S.  242,  7  S.  Ct  862,  see  30  L.  898,  State 
law  taxing  gross  receipts  of  railroads  carrying  passengers  and 
freight  Into,  oat  of  or  through  State,  Is  void;  State  v.  Carrigan,  89 
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N.  J.  Li,  37»  coal  mined  In  Pennsylyania  not  liable  to  taxation  while 
In  transita  through  New  Jersey,  or  delayed  within  that  State  await- 
ing shipment  to  other  States;  Spring  Valley  Water-Works  y.  Schott- 
ler,  02  GaL  lU,  holding  franchises  property  and  snhject  to  State 
taxation.    See  note,  62  Am.  St  Rep.  476. 

Dlstingntshed  in  Western  Union  Tel.  Oa  r.  BCayer,  28  Ohio  St 
629,  tax  opon  gross  receipts  of  telegraph  and  express  companies  for 
year  next  preceding  assessment,  within  power  of  State. 

15  Wall.  284-299.  21  L.  164,  STATE  TAX  ON  RAILWAY  GROSS 
RECEIPTS  (READING  R.  R.  CO.  v.  PENNSYLVANIA). 

Gommerce.— Not  eyerything  that  affects  commerce  amounts  to  a 
regulation  of  it,  within  meaning  of  Constitution,  p.  293. 

Approyed  in  The  Delaware  Railroad  Tax,  18  WalL  232,  21  L.  896,  | 

heading  tax  upon  corporation  based  upon  actual  cash  yalue  of  that 
I»t>portion  of  stock  represented  by  length  of  road  within  State,  ^ 

yjdid;  Munn  y.  Illinois,  94  U.  &  135,  24  L.  87»  State  law  regulating 
pnblic  warehouses  and  tiie  warehousing  and  Inspection  of  grain,  not 
iB  yi(^tion  of  Federal  Constitution;  Brown  y.  Houston,  114  U.  S. 
827,  29  L.  259,  5  S.  Ct  1094,  coal  mined  in  another  State,  placed  on 
•ale  in  open  market,  is  subject  to  taxation;  Wabash,  etc.,  Ry.  y. 
Illinois,  118  U.  S.  566,  30  L.  247,  7  S.  Ct  8,  State  law  making  car- 
riers liable  for  unjust  discrimination  In  regard  to  long  and  short 
hauls,  yoid  as  to  Interstate  commerce,  but  yalid  as  to  transportation 
wboUy  within  State;  Kidd  y.  Pearson,  128  U.  S.  23,  82  L.  351,  9  S. 
Ot:  11,  State  statute  prohibiting  the  manufacture  or  sale  of  intoxi- 
cating liquors,  excepting  for  certain  purposes,  not  a  regulation  of 
commerce;  Western  Union  Tel.  Co.  y.  James,  162  U.  S.  656,  40  L. 
1107,  16  8.  Ct  936,  Georgia  statute  requiring  tdegraph  companies 
to  recelye  messages  upon  payment  of  usual  rates  and  to  transmit 
and  deliyer  them  with  due  diligence,  yaUd;  Getting  y.  Kansas  City 
Stock- Yards  Co.,  82  Fed.  844,  State  may  prescribe  reasonable  maxi- 
mum charges  and  other  regulations  regarding  the  care  and  sale  of 
stock  by  stock-yard  companies;  Llttie  Rock,  etc,  Ry.  y.  Hannlford, 
4^  Ark.  296,  5  S.  W.  296,  Arkansas  statute  to  enforce  prompt  de- 
Urery  of  freight  constitutional;  Philadelphia,  etc,  R.  R.  y.  Neary. 
5  DeL  Ch.  612,  reported  in  7  Houst  427»  8  Ati.  367,  taxation  of  road- 
way forming  part  of  continuous  line  of  railroads  between  States, 
aot  a  regulation  of  interstate  commerce;  Osborne  y.  State,  S3  Fla. 
laa  39  Am.  St  Rep.  102,  14  So.  590,  statute  proyidlng  for  State  and 
municipal  licensing  of  express  companies  is  constitutional;  Standard 
OU  Co.  y.  Combs,  96  Ind.  184,  49  Am.  Rep.  161,  stayes  undergoing 
finishing  process,  preparatory  to  shipment  to  non-resident  owner, 
are  subject  to  State  taxation;  Brown  y.  Houston,  33  La.  Ann   945, 
PeDosylyania  coal  offered  for  sale  in  New  Orleans  subject  to  taxa* 
tloD  by  State  of  Louisiana;  Postal  Telegraph  Co.  y.  State  Reyenue 
Agent  71  Miss.  564,  42  Am.  St  Rep.  481,  14  So.  39.  priyilege  tax. 
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In  lieu  of  other  taxes  of  telegraph  company,  based  ap<m  mileage 
in  State,  applies  to  foreign  corporations;  Waterbory  y.  Newton, 
50  N.  J.  L.  530,  640,  14  Atl.  607,  penal  statute  against  sale  of  colored 
oleomargarine  valid,  as  applied  to  sale  In  State  by  agent  of  foreigh 
manufacturer;  Lumberville  Bridge  Ck).  v.  Assessors,  55  N.  J.  L.  536, 
26  Atl.  714,  25  li.  R.  A.  137,  license  impocied  upon  miscellaneous 
corporations  validly  imposed  upon  domestic  corporation  created  for 
purpose  of  engaging  in  interstate  commerce;  McGuire  v.  State,  42 
Ohio  St  584,  provision  of  statute  exempting  wine  manufactured 
within  State,  from  operation  of  provisions  concerning  sale  of  in- 
toxicating liquors,  not  in  violation  of  Federal  Constitution;  Provi- 
dence CJoal  Co.  V.  Providence,  etc.,  R.  R.,  15  R.  X.  310,  4  Atl.  398. 
State  law  forbidding  discriminating  charges  by  carrier  applies  to 
contracts  for  transportation  beyond  State;  Hall  v.  South  Carolina 
Ry.,  25  S.  C.  568,  State  railroad  commission  may  regulate  hours 
for  opening  ticket  office;  Smith  v.  State,  100  Tenn.  408,  46  S.  W. 
567,  41  L.  R.  A.  433,  State  statute  requiring  railroads  to  furnish 
separate  accommodations  for  white  and  colored  passengers,  valid; 
Western  Union  Tel.  Co.  v.  State,  55  Tex.  318,  telegraph  companies 
subject  to  State  occupation  tax;  Ex  parte  Asher,  23  Tex.  App.  674, 
5  S.  W.  96,  State  occupation  tax  upon  drummers,  valid;  Western 
Union  Tel.  Co.  v.  Richmond,  26  Gratt  25,  municipal  tax  upon  for- 
eign telegraph  company  doing  business  in  city,  valid;  State  v.  Rail- 
road Co.,  24  W.  Va.  792,  49  Am.  Rep.  295.  State  Sunday  law,  as 
applied  to  railroad  transporting  freight  through  State,  is  valid. 
Cited,  arguendo.  In  the  following  cases:  Hall  v.  De  Culr,  95  U.  S. 
487,  24  L.  548,  Louisiana  statute  giving  equal  rights  and  privilegefl 
to  all  passengers  on  steamboats,  Irrespective  of  race  and  color,  in 
so  far  as  it  applies  to  Interstate  commerce,  Is  void;  .Toseph  v.  Ran- 
dolph, 71  Ala.  507,  46  Am.  Rep.  351,  statute  imposing  tax  upon 
persons  engaging  laborers  to  perform  work  outside  of  State  Is  void ; 
People  V.  Wemple,  138  N.  Y.  11,  33  N.  B.  723,  19  L.  R.  A.  698,  tax 
cannot  be  imposed  upon  foreign  coL*poratlon  whose  business  in 
State  Is  exclusively  interstate  commerce;  Railroad  Commissioners 
T.  Railroad  Co.,  22  S.  C.  237,  State  regulation  of  freights  for  trans- 
portation to  points  outside  of  State,  invalid.  Cited,  arguendo,  in 
the  following  dissenting  opinions:  Wabash,  etc.,  Ry.  v.  Illinois, 
118  U.  S.  594,  30  L.  257,  7  S.  Ct  23,  majority  citing  and  approving 
same  principle;  State  v.  Cumberland,  etc.,  R.  R.,  40  Md.  56,  ma- 
jority holding  tax  upon  coal  transported  for  sale,  void,  as  applied 
to  coal  transported  outside  of  State;  People  v.  Warden  of  Prison, 
157  N.  Y.  141,  51  N.  B.  1015,  43  L.  R.  A.  274,  majority  holding 
penal  statute  prohibiting  sale  of  railway  or  steamship  tickets,  ex- 
cepting by  carriers  or  agents,  invalid. 

Taxation.—  States   have  authority   to   tax   the  estate,   real   and 
personal,  of  all  their  corporations,  including  carrying  companies, 
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ppedaety  as  they  may  tax  similar  property  when  belonging  to  aa^ 
oral  p^m>n8,  and  to  same  extent,  p.  298. 

Cited  and  principle  applied  In  State  Railroad  Tax  Oases,  92  U.  8. 
603.  23  L.  670,  holding  Illinois  statute  mailing  cash  value  of  funded 
debt  and  of  the  capital  stock  the  basis  of  assessment  of  corpora^ 
tioDs.  not  unconstitutional;  Ashley  v.  Ryan,  163  U.  S.  446,  88  L. 
778,  14  8-  Ct  868,  State  may  impose  charge  upon  entire  stock  of 
corporation  as  fee  for  filing  articles  of  consolidation;  0.  N.  Nelson 
Lumber  Co.  v.  Town  of  Loralne,  22  Fed.  57,  logs  piled  on  ice  to 
await  opening  of  river  not  in  transitu,  but  are  subject  to  State 
taxation;  People  v.  Wemple,  131  N.  Y.  71.  27  Am.  St.  Rep.  546,  29 
N.  E.  1003,  foreign  corporation  doing  business  within  State,  subject 
to  taxation  under  State  statute.    See  69  Am.  Rep.  280,  note. 

Commerce.— A  tax  on  commodities  transported  into  a  State,  or 
out  of  it,  or  a  tax  upon  owner  of  such  goods  for  right  thus  to  trans- 
port them,  is  a  regulation  of  interstate  commerce  exclusively 
within  province  of  Congress,  p.  293. 

Cited  and  principle  applied  in  Louisville,  etc.,  R.  R.  v.  Railroad 
Commission,  19  Fed.  710,  State  act  providing  for  railroad  commis- 
sion and  regulation  of  railroad  rates,  unconstitutional;  State  v. 
Saunders,  19  Kan.  130,  27  Am.  Rep.  180,  statute  prohibiting  the 
transportation  to  other  States  of  game  lawfully  killed  in  State  is 
void;  Brown  v.  Houston,  114  U.  S.  631,  29  L.  260,  6  S.  Ct  1096,  argu- 
endo, as  to  limitations  upon  taxing  powers  of  State,  authorities 
collected;  State  v.  United  States,  etc..  Express  Co.,  60  N.  H.  262, 
in  separate  opinion,  holding  law  imposing  tax  upon  gross  receipts 
of  railroad  expressmen,  void;  Geer  v.  Connecticut,  161  U.  S.  642,  40 
L.  801,  16  S.  Ct.  609,  dissenting  opinion,  majority  holding  statute 
prohibiting  killing  of  certain  game  for  transportation  without  the 
State,  valid;  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St 
125,  majority  holding  boats  of  foreign  corporation,  touching  port 
for  sufficient  time  to  disembark  and  receive  passengers,  subject  16 
taxation  as  corporation  doing  business  witbin  State. 

Commerce.— State  may  tax  imported  goods,  after  their  original 
packages  have  been  broken,  and  they  have  been  mixed  with  the 
mass  of  personal  property  in  the  country,  p.  295. 

Cited  in  Pe<^le  v.  Roberts,  158  N.  Y.  166,  52  N.  B.  1103,  holding 
goods  taken  from  original  package  and  placed  in  store  for  sale,  sub- 
ject to  State  taxation. 

Commerce.— Gross  receipts  of  railroad  or  canal  comimnles,  after 
they  have  reached  the  treasury  of  the  carriers,  though  they  may 
have  been  derived  in  part  from  transportation  between  the  States, 
are  legitiniate  subject  ot  State  taxation,  p.  296. 

This  holding  is  approved  and  principle  variously  applied  In  the 
&)Uowing  citing  cases:  Osborne  v.  Mobile,  16  WalL  481,  21  L.  472, 
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holding  ordinance  requiring  railroad  and  ezj^ess  companies  baring 
business  extending  out  of  State,  to  pay  an  annual  licenie,  not  in 
violation  of  Federal  CJonstitution;  Brie  Ry.  v.  PennsylTanla,  21 
WalL  498,  22  L.  598,  railroad  incorporated  in  another  State,  held 
to  be  "  doing  business "  within  Pennsylvania,  and  subject  to  taxa- 
tion, when  part  of  road  was  in  that  State;  Hooper  v.  Calif omia,. 
155  U.  S.  652,  39  L.  299,  15  S.  Ot  209,  State  statute,  punishing  per- 
son procuring  insurance  for  resident  of  State  from  for^gn  com- 
pany which  has  not  filed  bond  required  by  State,  valid;  McHenry 
V.  Alford,  168  U.  S.  670,  42  L.  621,  18  S.  Ct  250,  tax  upon  gross 
earnings,  in  lieu  of  tax  upon  lands  and  other  property  of  corpora- 
tion, not  repugnant  to  Federal  Oonstitution;  Forbes  v.  Gracey,  9 
Fed.  Cas.  404,  ores  extracted  from  mine  immediately  become  sub- 
ject to  taxation;  Western  Union  TeL  Co.  v.  State  Board,  80  Ala. 
281,  60  Am.  Rep.  107,  State  tax  on  gross  receipts  of  telegraph  com- 
panies, constitutional;  Osborne  v.  State,  38  Fla.  168,  39  Am.  St  Rep. 
102,  14  So.  590,  see  25  L.  R.  A.  123,  statute  providing  for  State  and 
municipal  licensing  of  express  companies  Is  constitutional;  Stand- 
ard Oil  Ck>.  V.  Combs,  96  Ind.  184,  49  Am.  Rep.  161,  staves  under- 
going finishing  process  preparatory  to  shipment  to  non-resident 
purchaser  are  subject  to  State  taxation;  Fargo  v.  Auditor-General, 
57  Mich.  606,  24  N.  W.  542,  tax  upon  persons,  other  than  railroad 
corporations,  running  cars  over  railroads  of  State,  valid;  American 
Union  Express  Co.  v.  St  Joseph,  66  Mo.  681,  27  Am.  Rep.  386,  ad 
valorem  tax  upon  annual  gross  receipts  of  express  company,  within 
valid  charter  powers  of  municipality;  Bagg  v.  Wilmington,  etc.» 
R.  R.,  109  N.  C.  281,  26  Am.  St  Rep.  571,  14  S.  B.  80,  ordinance 
imposing  tax  upon  railroad  running  through  municipality,  not  a 
tax  upon  interstate  commerce;  Insurance  Co.  of  N.  A.  v.  Common- 
wealth, 87  Pa.  St  182,  80  Am.  Rep.  355,  tax  upon  "  entire  amount  of 
premiums  received  by  Insurance  companies'*  not  In  violation  fat 
Federal  Constitution;  Philadelphia,  etc..  Steamship  Co.  v.  Com- 
monwealth, 104  Pa.  St  116,  domestic  steamship  company's  receipts 
from  ocean  trade,  subject  to  tax  on  gross  receipts.  Cited,  arguendo, 
in  Murray  v.  Charleston,  96  U.  S.  446,  24  L.  763;  also  Moran  v.  New 
Orleans,  112  U.  S.  74,  28  L.  666,  6  8.  Ct  40,  license  imposed  upon 
tow-boats  engaged  in  interstate  commerce,  invalid;  Western  Union 
Tel.  Co.  V.  State  Board,  80  Ala.  279,  60  Am.  Rep.  104,  gross  receipts 
from  business  are  property;  McGuire  v.  State,  42  Ohio  St.  534, 
provision  of  statute  exempting  wine  manufactured  within  State 
from  operation  of  provisions  concerning  sale  of  intoxicating  liquors, 
not  in  violation  of  Federal  Constitution;  Ratterman  v.  Express 
Co.,  49  Ohio  St  617,  82  N.  B.  766,  as  to  recovery  of  illegal  tax,  in- 
voluntarily paid;  Rutland  R.  R.  v.  Central,  etc.,  R.  R.,  169  U.  S. 
639,  40  L.  289,  16  S.  Ct.  115,  arguendo;  Wabash,  etc.,  Ry.  v.  Illinois, 
118  U.  S.  593,  30  L.  256,  7  S.  Ct  22,  dissenting  opinion,  arguendo: 
State  T.  Philadelphia,  etc^  R.  R.,  45  Md.  386,  majority  holding  tax 


891  Reading  R.  R,  Co.  r.  Pennsylvania.    15  Wall.  284^-299 

upon  gross  receipts  of  railroad  companies  in  lieu  of  all  other  taxes, 
ralid.    See  8  Am.  St  Rep.  509,  note. 

Distinguished  in  Fargo  v.  Michigan,  121  U.  S.  242,  30  L.  893,  7 
8.  Ct  861,  holding  State  tax  upon  gross  receipts  of  interstate  rail- 
roads Toi^;  Western  Union  Tel.  Go.  y.  Alabama  State  Board,  132 
U.  S.  475,  83  Jm  410,  10  S.  Ct  1362,  tax  imposed  upon  gross  receipts 
from  messages  carried  partly  within  and  partly  without  State  is 
Toid;  Indiana  y.  American  Bxpress  Co.,  7  Biss.  230,  F.  C.  7,021, 
State  cannot  impose  tax  upcm  receipts  of  foreign  corporation  for 
transportation  of  merchandise  received  and  delivered  out  of  State; 
State  T.  Pullman  Palace-Car  Co.,  11  Biss.  566,  16  Fed.  200,  State 
tax  on  gross  receipts  of  foreign  sleeping-car  company,  invalid;  Frere 
T.  Von  Schoeler,  47  La.  Ann.  327,  16  So.  810,  27  L.  R.  A.  415,  liceise 
explicitly  laying  charge  upon  tow-boats  for  privilege  of  navigating 
river  between  Gulf  of  Mexico  and  New  Orleans,  void;  criticised  in 
Philadelphia  Steamship  Co.  t.  Pennsylvania,  122  U.  S.  338,  340. 
342,  345.  30  L.  1^02, 1208,  1204,  7  S.  Ct  1121,  1122,  1123,  1124,  holding 
State  tax  upon  gross  receipts  of  steamship  company  engaged  In 
interstate  and  foreign  commerce,  void;  Vermont  R.  R.  v.  Central 
Vermont  B.  R.,  63  Vt  23,  21  AU.  267,  10  L.  R.  A.  565,  tax  up»n 
gross  receipts  void  as  to  gross  receipts  from  interstate  busineits; 
Northern  Padflc  R.  R.  v.  Barnes,  2  N.  Dak.  879,  380,  381,  51  N.  W. 
406,  400,  arguendo,  in  dissenting  opinion. 

Tszatlon.— States  may  tax  franchises  of  companies  created  by 
them,  and  tax  may  be  proportioned,  either  to  value  of  firanchlse 
granted,  or  to  extept  of  its  exercise,  p.  296. 

Oited  and  iHlnciple  applied  in  Spring  Valley  Water  Co.  r. 
Sehotter,  62  CaL  HI,  holding  State  may  tax  franchises  of  its  cor^ 
poratlons;  Porter  t.  Rockford,  etc.,  R.  R.,  76  111.  575,  statute 
requiring  board  of  equalization  to  determine  value  of  capital  stock 
tadudlng  franchises  over  and  above  tangible  property  of  company 
or  association,  valid;  Southern  Building,  etc.,  Assn.  v.  Norman, 
96  Ky.  800,  86  Am.  St  Rep.  870,  82  S.  W.  053,  31  L.  R.  A.  42,  annual 
tax  on  gross  receipts  of  building  and  loan  association  a  tax  upon 
franchise  of  association,  therefore  valid;  New  Orleans  v.  Eclipse 
Tow-Boat  Oo.,  38  L.  Ann.  650,  80  Am.  Rep.  282,  ordinance  requiring 
owners  of  tow-boats,  running  from  Gulf  of  Mexico  to  New  Orleans, 
to  pay  a  license  is  valid;  State  t.  Philadelphia,  etc^  R.  B.,  45  Md. 
881,  24  Am.  Rep.  616,  tax  upon  gross  receipts  of  railroad  companies 
in  lieu  of  all  other  taxes  is  Talid;  Postal  Telegraph  Co.  v.  State 
Revenue  Agent  71  Miss.  560,  42  Am.  St  Rep.  477,  14  So.  87,  privi- 
lege tax  in  lieu  of  other  taxes  of  telegraph  company,  based  upon 
mileage  In  State,  applies  to  foreign  corporations;  Commercial  Blee- 
trie-Lii^t  ft  P.  Co.  v.  Judson,  —  Wash.  — ,  56  Pac.  832,  franchise 
of  electrio-Ught  and  power  company  assessable  under  State  statute; 
State  V.  Anderson,  90  Wis.  561,  63  N.  W.  748,  to  the  same 
point;  State  v.  Cumberland  &  Penn.  R.  R.,  40  Md.  58,  dissent- 
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Ing  opinion,  majority  holding  tax  upon  coal  transjKHrted  for  sale 
void,  as  applied  to  coal  transported  outside  of  State. 

Distinguished  in  Frere  y.  Von  Schooler,  47  La.  Ans^  826,  16  8a 
809,  27  L.  R.  A.  416,  holding  license  upon  tow-boats,  plying  be- 
tween Gulf  of  Mexico  and  New  Orleans,  explicitly  laying  charge 
upon  privilege  of  navigation,  void. 

15  WalL  300-828,  21  L.  179,  STATE  TAX  ON  FORBIGN-HBLD 
BONDS  (RAILROAD  CO.  v.  PENNSYLVANIA). 

Taxation.—  Property  lying  beyond  jurisdiction  of  State  is  not  sub- 
ject upon  which  her  taxing  power  can  be  legitimately  exercised 
p.  819. 

Taxation.—  State's  power  of  taxation  is  confined  to  persons,  prop- 
erty and  business  within  its  jurisdiction,  p.  319. 

Cited  and  principle  approved  in  Tappan  v.  Merchants'  Nat  Bank, 
19  ViTall.  499,  22  L.  193,  holding  national  banking  act  of  June,  1864, 
gave  State  authority  to  tax  national  bank  stock  at  place  of  bank's 
location;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  208,  29 
L.  163,  5  S.  Ct  830,  State  tax  on  interstate  commerce,  void;  New 
York,  etc.,  R.  R.  v.  Pennsylvania,  153  U.  S.  646,  38  L.  853,  14  S. 
Ct  958,  Pennsylvania  statute,  requiring  railroad  when  paying  in- 
terest In  New  York,  upon  indebtedness  due  residents  of  Pennsyl- 
vania, to  deduct  State  tax,  is  void;  Dewey  v.  Des  Moines,  178  U.  S. 
204,  19  S.  Ct  383,  State  could  not  impose  upon  non-resident  owner 
of  property  a  personal  liability  to  pay  street  assessment  where 
such  assessment  was  greater  than  value  of  property;  De  Vignler 
V.  New  Orleans,  4  Woods,  206,  S.  C,  16  Fed,  11,  municipal  bonds 
owned  by  non-residents,  not  subject  to  taxation  by  State  or  munici- 
pality issuing  them;  State  v.  Pullman  Palace-Car  Co.,  11  Biss.  564, 
S.  C,  16  Fed.  198,  State  cannot  tax  portion  of  gross  receipts  earned 
therein  by  foreign  carrier,  when  such  receipts  are  in  treasury  of 
corporation  in  another  State;  San  Francisco  v.  Mackay,  10  Sawy. 
435,  436,  S.  C,  22  Fed.  605,  stock  in  California  corporation,  owned 
by  resident  of  Nevada,  not  taxable  in  California;  Appeal  Tax  Court 
V.  Patterson,  50  Md.  367,  stocks  and  bonds  within  jurisdiction  or 
State  are  taxable,  though  exempted  by  States  or  municipalities 
authorizing  their  issue;  Matter  of  Estate  of  Swift  137  N.  Y.  85, 
82  N.  E.  1098,  18  L.  R.  A.  712,  collateral  inheritance  tax  could  not 
be  imposed  upon  decedent's  property,  situated  outside  of  State; 
Bradley  v.  Bauder,  36  Ohio  St  34,  stock,  in  foreign  corporation, 
owned  by  resident  is  subject  to  taxation;  Grant  v.  Jones,  39  Ohio 
St  514,  credits  owned  by  non-residents,  not  taxable;  Hawk  v.  Bonn, 
6  Ohio  C.  C.  466,  where  legal  residence  of  one  of  several  executors, 
with  power  of  testamentary  trustees,  was  outside  of  State  of  execu- 
torship, estate  not  taxable  at  domicile  of  such  executor;  Common- 
wealth V.  Standard  Oil  Co.,  101  Pa.  St  145,  whole  capital  stock  of 
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forelgD  cofporatlcm,  doing  business  in  State,  iirespectiye  of  its 
location,  not  subject  to  taxation;  Street  B.  R.  y.  Morrow,  87  Tenn. 
488»  U  &  W.  865,  2  L.  R.  A.  862,  domesUc  bonds  owned  by  non- 
resident are  not  taxable.  Affirmed,  arguendo,  in  Michigan  Gent 
R.  R.  V.  Slack,  17  Fed.  Gas.  264.  Cited  in  United  States  v.  Brie  Ry., 
106  U.  &  888,  27  L.  156,  1  S.  Gt  230,  dissenting  opinion,  majority 
sostaining  tax  upon  bonds  held  by  non-resident  aliens;  Adams  Ex- 
press Go.  T.  Ohio,  166  U.  S.  281,  41  L.  609,  17  S.  Gt  313,  majority 
upholding  Ohio  statute,  basing  assessment  upon  property  of  tele- 
plione^  telegraph  and  express  companies  upon  value  of  that  propor- 
tion of  capital  stock  represented  by  entire  property  of  com^nies  In 
State;  Gommonwealth  t.  Gloucester  Ferry  Go.,  98  Pa.  St  117,  ma- 
jority holding  tax  on  capital  stock  of  foreign  corporations  doiuv. 
business  in  State,  valid.  See  56  Am.  Dec.  528,  note,  and  62  Am.  St 
Rep.  451,  note. 

Distinguished  in  United  States  v.  Brie  Ry.,  106  U.  S.  704  (apx.)*  27  \ 

L.  164,  1  S.  Gt  227,  in  concurring  opinion,  holding  this  principle 
does  not  bind  Gongress;  Insurance  Go.  v.  Gommonwealth,  87  Pa.  St. 
18t  30  Am.  Rep.  354,  tax  upon  entire  premiums  received  by  insur- 
ance companies,  valid. 

Taxation.— Unless  restrained  by  provisions  of  Federal  Gonstitu- 
tioo,  power  of  State  as  to  mode,  form,  and  extent  of  taxation,  is  un- 
Iimited«  where  subjects  to  which  it  applies  are  within  her  Jurisdic- 
tion, p.  319. 

Cited  and  principle  applied  in  Kirtland  v.  Hotchkiss,  100  U.  S. 
497,  499,  25  L.  562,  holding  State  may  tax  residents  upon  foreigD 
bonds,  secured  by  deeds  of  trust,  or  mortgages,  upon  property  in 
another  State;  Hagar  v.  Reclamation  Dist  No.  108,  111  U.  S.  709. 
28  L.  572,  4  S.  Gt  668,  State  may  provide  for  reclamation  of  swamp 
lands,  and  lay  tax  upon  districts  and  persons  benefited;  Forbes  v. 
Gracey,  9  Fed.  Gas.  405,  ores  subject  to  State  taxation  as  soon  as 
mined;  Mackay  v.  San  Francisco,  113  Gal.  398.  399,  45  Pac.  698, 
bonds  held  in  State,  though  secured  by  mortgage  on  property  out- 
side of  State,  are  subject  to  State  taxation;  Newton  v.  Atchison, 
31  Kan.  153,  47  Am.  Rep.  487,  1  Pac.  289,  legislature  may  impose 
license  upon  any  business  or  occupation;  Pullman's  Palace-Gar  Go. 
T.  Gommonwealth,  107  Pa.  St  155,  State  may  tax  foreign  corpors- 
tion  upon  gross  receipts  from  business  carried  on  within  State; 
Street  R,  R.  v.  Morrow,  87  Tenn.  432,  11  S.  W.  354,  2  L.  R.  A.  861. 
bonds  of  corporation  are  taxable;  Hutcheson  v.  Storrie,  —  Tex. 
Civ.  App.  — ,  48  S.  W.  789,  legislature  may  authorize  cities  to  impose 
special  taxes  for  street  improvement;  Gommonwealth  v.  Maury.  82 
Va.  888,  1  S.  B.  188,  State  may  tax  its  own  bonds;  State  v. 
Sponangle,  46  W.  Va.  419,  32  S.  E.  285,  43  L.  R.  A.  730,  provision  of 
State  Gonsdtution  forfeiting  land  not  entered  for  taxation,  does  not 
violate  Federal  Gonstitution;  The  Railroad  Tax  Gase,  8  Sawy.  248. 
.  8L  G.,  13  Fed.  731,  arguendo,  as  to  powers  of  State  over  taxation; 
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also  Cincinnati,  New  Orleans,  etc.,  R.  B.  y.  Commonwealth,  81  Ky. 
500. 

Tazatioxi.—  Corporations  may  be  taxed,  like  natural  persona,  upon 
their  property  and  business,  p.  819. 

Tazatioxi.— Debts  owing  by  corporations  or  indivldnals  are  not 
property  of  the  debtor  in  any  sense;  whatever  property  there  can 
be  in  such  debts,  belongs  to  the  creditors  to  whom  they  are  payable, 
and  follows  their  domicile,  wherever  that  may  be;  hence  State  can- 
not tax  foreign  held  bonds  of  its  domestic  corporation,  p.  320. 

Cited  and  approved  in  City  and  County  of  San  Francisco  v.  Mackay, 
10  Sawy.  440,  S.  C,  22  Fed.  608,  holding  stock  in  California  corpora- 
tion, owned  by  resident  of  Nevada,  cannot  be  taxed  in  California; 
Central  Trust  Co.  v.  Chattanooga,  etc.,  B.  R.,  68  Fed.  689,  debt  due 
from  one  non-resident  to  another,  residing  in  same  State,  not  subject 
to  garnishment  in  another  State;  Jack  v.  Walker,  79  Fed.  142,  mort- 
gage taxable  only  In  State  of  owner's  residence;  San  Francisco  v. 
Fry,  63  CaL  473,  stock  owned  by  resident,  taxable  in  State,  although 
property  of  corporation,  is  taxed  in  State  in  which  it  is  situated; 
Mackay  v.  San  Francisco,  113  Cal.  398,  399,  45  Pac.  698,  bonds  held 
in  State,  though  secured  by  mortgage  on  property  outside  of  State, 
are  subject  to  State  taxation;  Board  of  County  Commissioners  v. 
Cutter,  3  Colo.  351,  note  due  to  resident  of  another  State  not  subject 
to  taxation  in  Colorado,  although  secured  by  deed  of  trust  upon 
property  therein;  Bverett  v.  Connecticut  Mut  Ins.  Co.,  4  Colo.  App. 
514,  36  Pac  618,  where  domicile  of  garnishee  and  person  sued  is 
outside  of  State,  service  of  process  upon  agent  of  garnishee  insuffi- 
cient; National  Bank  v.  Furtick,  2  Marv.  (Del.)  53,  69  Am,  St  Bep. 
105,  42  AtL  482,  applying  principle  in  case  of  attachment;  Goldgart 
V.  People,  106  111.  29,  non-resident  creditor  not  liable  to  taxation 
unless  he  has  put  credits  into  hands  of  resident  agent  tor  perma- 
nent investment;  Foresman  v.  Bjms,  68  Ind.  254,  to  the  same  point; 
Buck  V.  MiUer,  147  Ind.  592,  693,  601,  62  Am.  St  Bep.  440,  441,  446, 
47  N.  B.  8,  11,  37  L.  B.  A,  387,  388,  390,  evidences  of  debt  executed 
by  non-residents,  liable  to  taxation  in  State  of  creditor's  domicile; 
Gibblns  v.  Adamson,  6  Kan.  App.  93,  48  Pac.  878,  owneV  of  note 
who  has  transferred  same  as  collateral  security,  liable  for  taxes; 
Insurance  Co.  ▼.  Board  of  Assessors,  44  La.  Ann.  764,  11  So.  92, 

16  li.  B.  A.  58,  credits  of  foreign  insurance  not  taxable;  Bailey  t. 
Board  of  Assessors,  44  La.  Ann.  769,  770,  11  So.  94,  95,  to  the  same 
point;  Liverpool  &  L.  &  O.  Ins.  Co.  v.  Board  of  Assessors,  51  L. 
Ann.  1030,  1031,  25  So.  970,  971,  45  L.  B.  A.  525.  tax  Imposed  upon 
debts  due  non-resident,  void;  Pullen  v.  Hillman,  84  Me.  132,  30  Am. 
St.  Bep.  342,  24  Atl.  796,  court  without  jurisdiction  to  discharge  in> 
solvent  from  debt  due  non-resident,  not  a  party  to  proceedings; 
Augusta  V.  Kimball,  91  Me.  607,  40  AtL  667,  41  L.  B.  A.  476,  non- 
resident trustees  cannot  be  taxed  upon  property  of  estate,  fully 
administered  and  removed  from  State;  Mayor  t.  Hussey,  67  Md. 
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114.  9  AtL  20,  municipal  stock  owned  by  non-resident,  not  subject 
to  State  taxation;  Holland  t.  Board  of  Ck)mmis8loner8,  15  Mont  4^, 
39  Pac  576^  27  L.  R.  A.  798,  mortgages  owned  by  non-residents,  not 
taxable;  Berry  v.  Windliam,  59  N.  H.  290,  47  Am.  Bep.  204,  property 
of  saTlngs  bank  taxable  in  State  of  location  and  charter;  Darcy  v. 
Darcy,  51  N.  J.  L.  143,  16  AtL  161,  2  L.  B.  A  852,  and  n.,  mort- 
i^ge  upon  land  in  another  State,  owned  by  resident,  is  taxable; 
Matter  of  Bronson,  150  N.  Y.  5,  55  Am.  St  Bep.  634,  44  N.  BL  707, 
34  L.  B.  A.  241,  bonds  of  domestic  corporation  owned  and  possessed 
by  non-resident  not  taxable  (see  dissenting  opinion,  150  N.  Y.  16, 
44  N.  SL  711,  84  L.  B.  A  244);  North  Carolina  B.  B.  v.  Commis- 
sioners, 91  N.  C.  456,  non-resident  shareholder  in  domestic  corpora* 
tlon,  not  liable  to  taxation;  Worthington  v.  Sebastian,  25  Ohio  8t 
10,  for^gn  stocks  and  bonds  owned  by  residents  are  subject  to  j    I 

taxation;  Hawk  v.  Bonn,  6  Ohio   C.  C.  465,  where  legal  residence 
of  one  of  several  executors,  having  powers  of  testamentary  trustees, 
was  outside  of  State  of  executorship,  estate  not  taxable  at  domicile 
of  such  executor;  Street  B.  B.  v.  Morrow,  87  Tenn.  435,  11  S.  W.     . 
355,  2  li.  B.  A  861,  bonds  In  domestic  corporations,  owned  by  non- 
residents, are  not  taxable;  Bullock  v.  Guilford,  59  Yt  519,  9  Atl. 
361,  promissory  note  owned  by  resident  is  taxable,  although  secured 
by  mortgage  on  property  in  another  State;  Ohio  Valley  Building, 
etc  Assn.  V.  County  Court  42  W.  Ya.  821,  26  S.  E.  204,  baildlng 
and  loan  associations  should  not  be  assessed  upon  their  capital 
stock;  Benier  v.  Hurlbut,  81  Wis.  82,  29  Am.  St  Bep.  854,  50  N.  W. 
785,    14  L.  B.  A  565,  indebtedness  of  foreign  corporation  upon 
jodgment  recovered  in  State  has  no  situs  outside  ot  State  for  pur- 
pose pf  garnishment    Cited,  arguendo,  in  New  Orleans  v.  Stempel, 
m  n.  &  814,  bonds  and  mortgages  of  New  York  creditor,  but  held 
by  as'ent  In  New  Orleans,  are  liable  to  taxation  there;  Louisville, 
etc  B.  B.  ▼.  Nash,  118  Ala.  486,  23  So.  828,  41  L.  H.  A  332,  State 
court  bas  no  Jurisdiction  to  attach  debt  due  non-re*kdent  by  garnish- 
ment of  debtor;  Matter  of  Whiting.  150  N.  Y.  34,  44  N.  B.  718,  84 
Lt.  B.  A.  285,  dissenting  opinion,  majority  holding  stock  of  foreign 
corporation  owned  by  non-resident  but  deposited  within  the  State, 
not  taxable;  Walker  v.  Jack,  88  Fed.  578,  580,  60  U.  S.  App.  128. 
131  (reversing  8.  C,  79  Fed.  141),  Fisher  v.  Commissioners,  19  Kan. 
415,  and  Moore  v.  Wajrne  Cir.  Judge,  55  Mich.  Ift,  20  N.  W.  806,  as  to 
proceeding  against    garnishee  debtor    of  non-resident    defendant; 
Klein  t.  French,  57  Miss.  670,  affirmed,  argueyido,  People  v.  Equita- 
ble Tnut  Oo.f  96  N.  Y.  898,  as  to  power  of  States  to  tax  foreign  oor- 
poratlMis;  Commonwealth  v.  Lehigh,  etc.,  ft  B.,  129  Pa.  St  446, 
18  AtL  407,  and  Ferris  v.  Kimble,  75  Tex.  4«),  12  S.  W.  690.    See  the 
followtng  notes,  74  Am.  Dec.  95,  8  Am.  St  Kep.  511,  62  Am.  St  Bep. 
452.  456.  and  69  Am.  St  Bep.  114. 

DIstin^nlBhed  In  Mooney  v.  Buford  Mfg.  Co.,  72  Fed.  89,  84  U.  S. 
App.  S81*  wben  it  is  a  question  of  gamlA&ment  or  administratloa. 
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resort  must  be  had  to  fomm  which  can  readi  ddlrtor;  PazfeBP  t. 
Strauss,  49  La.  Ann.  1174,  22  So.  329,  money  deposited  In  bank  by 
foreign  corporation  is  subject  to  taxation;  Detroit  t.  Lewis,  109 
Mich.  160,  66  N.  W.  959,  32  L.  R.  A.  441,  where  legal  title  to  credits 
were  trustee  resident  in  domicile  of  debtor,  they  were  subject  to 
taxation;  Wyeth  Hardware,  etc.,  Co.  v.  Lang,  127  Mo.  24ft  48  Am. 
St  Rep.  627,  29  S.  W.  1011,  27  L.  R.  A.  653,  affirming  S.  C,  54  Mo. 
App.  153,  this  principle  does  not  apply  in  attachment  of  property  of 
non-resident. 

Taxation.— Bonds  issued  by  railroad  company  are  property  In 
bands  of  holders;  if  held  by  non-residents  they  are  property  beyond 
jurisdiction  of  State;  therefore,  Pennsylvania  statute  requiring  treas- 
urer of  comi>any  to  retain  5  per  cent  of  interest  due  non-resident 
bondholders,  impairs  obligatiim  of  contract  between  parties,  p.  820. 

Cited  and  holding  approved  in  Murray  v.  Charleston,  96  XT.  S.  448, 
24  L.  704,  holding  city  cannot  tax  its  indebtedness  owed  to  non- 
resident; New  York,  etc.,  R.  R.  v.  Pennsylvania,  153  U.  S.  647,  648, 
38  L.  853,  14  S.  Ct  958,  959,  Pennsylvania  statute,  requiring  rail- 
road when  paying  interest  in  New  York,  upon  indebtedness  due 
residents  of  Pennsylvania,  to  deduct  State  tax,  is  told;  United 
States  V.  Brie  Ry.,  9  Ben.  73,  P.  C.  15,056,  tax  imposed  by  Congress 
upon  bonds  held  by  non-resident  aliens,  void  (reversed  in  S.  C,  106 
U.  S.  330);  Bells  ▼.  Holder,  2  McCrary,  624,  S.  C,  12  Fed,  669,  title 
to  notes  secured  by  mortgage  vested  in  administrator  of  non-resi- 
dent payee  and  owner;  De  Vlgnier  v.  New  Orleans,  4  Woods,  206, 
S.  C,  16  Fed.  11,  municipal  bonds  owned  by  non-residents,  not 
subject  to  taxation  by  State  or  municipality  issuing  them;  San  ^- 

Prandsco  v.  Mackay,  10  Sawy.  435,  436,  S.  C,  22  Fed.  605,  stock  in 
California  corxK)ration,  owned  by  resident  of  Nevada,  cannot  be  taxed 
in  California.  Affirmed,  arguendo,  in  Michigan  Cent  R.  R.  v.  Slack, 
17  Fed.  Cas.  264.  and  Price  v.  Hunter,  34  Fed.  356.  See  66  Am.  Dec. 
529,  note,  and  62  Am.  St  Rep.  463,  467,  notcw 

Distinguished  in  Dundee  Mortgage-Trust  Co.  v.  School  District, 
10  Sawy.  66,  S.  C,  19  Fed.  369,  holding  Oregon  statute  providing 
for  taxation  of  mortgages  void  for  want  of  uniformity;  Dyer  v. 
Osborne,  11  R.  I.  323,  324,  23  Am.  Rep.  463,  tax  upon  stock  in  for- 
eign corporation,  owned  by  resident  valid,  although  he  had  paid  tax 
thereon  in  State  of  incorporation;  Jenkins  v.  Charleston,  6  S.  0. 402, 
22  Am.  Rep.  23,  municipality  may  tax  its  stock  whether  owned  by 
residents  or  non-residents;  New  Orleans  v.  Stempel,  175  XT.  S.  819, 
holding  bonds  and  mortgages  of  non-resident  placed  in  hands  of 
local  agent,  acquire  local  situs  for  purpose  of  taxation. 

Ck>n8titational  law.^A  law  which  alters  the  terms  of  a  contract 
by  imposing  new  conditions,  or  dispensing  with  those  expressed,  is 
a  law  which  impairs  its  obligation,  p.  320. 

Cited  and  principle  applied  In  Murray  v.  Charleston,  96  U.  ft.  44ft 
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MLb  Ttt»  holding  city  cannot  tax  its  indebtedness  owed  to  non- 
resident; New  York,  etc.,  R.  R.  v.  Pennsylvania,  153  U.  S.  647,  648, 
38  li.  853,  14  8.  Gt  958,  959,  Pennsylvania  statute  requiring  railroad 
when  paying  interest,  in  New  York,  upon  indebtedness  due  residents 
of  Pieiuuij^vanla,  to  deduct  State  tax,  is  void. 

Taxation.— Right  of  creditor  to  proceed  against  property  mort- 
gaged, has  no  locality  independent  of  party  in  whom  it  resides.  It 
may  be  taxed  by  State  when  held  by  resident  therein,  p.  328. 

Cited  in  Kirtland  t.  Hotchkiss,  100  U.  S.  497,  499,  25  L.  562, 
hokUng  State  may  tax  residents  upon  foreign  bonds  secured  by 
deeds  of  trust  or  mortgages  upon  property  in  another  State;  Myers 
V.  Seaberger,  45  Ohio  St  235,  12  N.  E.  798,  non-resident  mortgagee 
not  subject  to  taxation,  although  secuHties  are  in  hands  of  resident  ( 

agent;  Boyd  v.  Selma,  96  Ala.  152,  11  So.  396,  16  L.  R.  A.  733,  and 
n.,  mortgage  notes  are  taxable  at  residence  of  mortgagee,  not  at 
situs  of  mortgaged  property. 

Taxatton.— In  Pennsylvania,  a  mortgage,  though  in  form  a  con- 
vegranoe.  Is  a  mere  security,  therefore,  the  exemption  of  foreign-held 
bonds  from  taxation  Is  not  affected  by  fact  that  bonds  are  secured 
by  mortgage  upon  property  within  State,  pp.  322-323. 

Approved  in  Eells  v.  Holder,  2  McCrary,  624,  12  Fed.  669,  holding 
dtle  to  notes  secured  by  mortgage,  vested  in  administrator  of  non- 
re^dent  payee  and  ovnier;  Jack  v.  Walker,  79  Fed.  139,  142,  mort* 
ga^e  taxable  only  in  State  of  owner's  residence;  Dykes  v.  Lockwood 
Mtge.  Ck>.,  2  Kan.  App.  225,  43  Pac.  271,  Judgment  can  be  taxed 
only  at  domicile  ot  owner;  Street  R.  R.  v.  Morrow,  87  Tenn.  436, 
U  S.  W.  356,  2  L.  R.  A.  862,  domestic  bonds  owned  by  non-residents 
not  taxable.  Oited  in  Savings  &  Loan  Soc.  v.  Multnomah 
\  60  Fed.  32,  arguendo;  also  Ormsby  v.  Ottman,  85  Fed.  495, 
and  Taggart  v.  Board  of  Supervisprs,  71  Mich.  32,  38  N.  W.  648,  argu- 
endo, in  dissenting  opinion.     See  84  Am.  Dec  510,  note. 

Overruled  on  this  point  in  Savings  Society  v.  Multnomah  County, 
168  U.  8.  428,  429,  42  L.  805,  18  S.  Ct  395,  holding  Oregon  statute 
taxing  equitable  Interest  of  resident  or  non-resident  mortgagees  in 
land  within  State,  not  repugnant  to  Federal  Constitution.  Denied 
fn  Oonunon  Council  v.  Assessors,  91  Mich.  91,  92,  51  N.  W.  792,  16 
L.  B.  A.  66,  and  n.,  it  was  competent  for  legislature  to  treat  mort- 
m  Interest  in  land  for  purpose  of  taxation;  Mumford  v. 
11  Or.  70,  50  Am.  Rep.  464,  4  Pac.  586,  mortgage  taxable 
recorded  Irrespective  of  owner's  residence 

. —  Actual  situs  of  personal  property,  which  has  a  visible 
and  tan^ble  existence,  and  not  the  domicile  of  owner,  will,  in  many 
casea^  determine  State  In  which  it  may  be  taxed,  pp.  323,  324. 

Ctted  and  principle  applied  in  Pullman's  Car  Co.  v.  Pennsylvania, 
m  U.  &  22;  35  li.  616,  11  S.  Ct  878,  holding  State  tax  upon  capital 
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Btoek  of  transportation  corporations,  basing  assessment  upon  propor- 
tion of  capital  stock  as  miles  of  road  in  State  bear  to  entire  mileage; 
ralid  as  applied  to  sleeping-car  company;  Pullman's  Palace-Gar  Co. 
V.  Twombly,  29  Fed.  665,  cars  used  continuously  in  State  are  taxable 
there;  Blaln  v.  Irby,  2S  Kan.  601,  promissory  notes  may  be  taxed 
where  ftnmd;  State  ▼.  County  Court,  69  Mo.  457,  bonds  sent  out  of 
Stale  for  safe-keeping  no  longer  taxable.  Approved,  arguendo,  in 
Dykes  ▼.  Lockwood  Mtge.  Co.,  2  Kan.  App.  230,  43  Pac  272,  Insur- 
ance Co.  y.  Board  of  Assessors,  44  La.  Ann.  765,  11  So.  98,  16  L.  R. 
A.  60,  Pullman's  Car  Co.  ▼.  Pennsylyania,  141  U.  S.  86,  86  L.  621« 
11  S.  Ot  888,  dissenting  opinion,  maj<^ty  citing  and  relying  upon 
same  principle.    See  62  Am.  St  Rep.  453,  467,  note. 

limited  In  State  ▼.  Board  of  Assessors,  47  La.  Ann.  1646,  18  So. 
519,  as  affecting  securities  and  circulating  notes,  rule  applies  only 
to  such  as  are  operated  In  market  and  have  thus  acquired  domicile. 

Oonstitational  law. — State  law  inconsistent  with  terms  of  a  con- 
aact  made  with  or  payable  to  parties  out  of  State,  can  have  no 
effect  upon  it  whilst  In  the  hands  of  such  parties  or  other  non- 
rt  sidents,  p.  826. 

taxation. — State  to  not  restrained  by  Federal  Constitution  from 
taxing  property  of  persons  it  can  reach  and  lay  hands  on,  whether 
tliese  persons  reside  within  or  without  the  State,  per  Davis,  J.,  dis- 
Bentlng,  p.  828. 

Cited  in  Pullman's  Car  Ca  y.  Pennsylvania,  141  U.  8.  22,  86  L. 
:)16,  11  8.  Ct  678,  holding  State  tax  upon  capital  stock  of  trans- 
portation corporations,  basing  assessment  upon  proportion  of  cap- 
ital stock  as  miles  of  road  in  State  bears  to  entire  mileage,  valid  as 
n  Pitted  to  sleeping-car  company. 

Mtocellaneous. —  Cited  in  Seward  v.  Rising  Sun,  79  Ind.  863,  but 
without  particular  application;  Liverpool,  etc.,  Ins.  Co.  v.  Board  of 
.VsotoBom,  61  La.  Ann.  1034,  72  Am.  St  Rep.  488,  26  So.  972,  45  L. 
K.  A.  626^  arguendo;  Insurance  Co.  of  N.  A.  v.  Commonwealth,  87 
1^  Bt  184^  30  Am.  Rep.  866,  without  particular  application;  Com- 
monwealtli  v.  Delaware  Div.  Canal  Co.,  123  Pa.  St  619,  16  AtL  687, 
2  L»  B>  A.  803,  and  n.,  arguenda 

16  WalL  82&-«87,  21  L.  86,  FOWLBR  v.  RAPLBY. 

LlesiB. —  Statutory  liens  without  possession  have  same  virtue 
exteting  in  common-law  Hens  accompanied  by  possession,  pp.  335. 
886. 

Landlord  and  tenant — Purchasers  of  goods  and  chattels  take 
them  at  common  law  subject  to  liens  existing  against  vendor,  and 
same  rule  applies  in  case  arising  under  landlord  and  tenant  law 
^  1867,  for  District  of  Columbia,  p.  836. 

Cited  and  principle  applied  in  Beall  v.  White,  94  U.  S.  38G.  24  L, 
17S|  holding  subsequent  deed  of  trust  must  yield  to  landlord's  lien; 
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Hosaey  ▼.  Peebles,  53  Ala.  435»  person  taUng  crop  with  notlee  of 
landlord's  Uai  takes  subject  thereto;  Westmoreland  t.  Foster,  60 
Ala.  455,  Hen  on  tenant's  crop  exists  independent  of  remedy  oy 
attachment  and  passes  by  assignment  of  note.  Affirmed,  argnendo, 
tn  Bx  parte  Barnes,  84  Ala.  543,  4  So.  770. 

I«andlord  and  tenaiit. —  Under  landlord  and  tenant  law  of  1867, 
for  District  of  Oolnmbia,  tacit  lien  given  thereby  is  upon  chattels 
in  bulk  or  stock  in  mass,  and  it  is  displaced  by  sale  and  delivery 
in  dne  course  of  trade  provided  goods  are  removed  from  premises, 
p.  336. 

Approved  in  Smith  v.  Shell  Lake  Lumber  Go.,  68  Wia  95,  81 
N.  W.  696,  laborer's  lien  upon  lumber  not  enforceable  against  bona 
fide  purchaser  for  value  without  notice. 

Tiandlord  and  tenant. —  Tacit  lien  given  by  landlord  and  tenant 
law  of  1867  for  District  of  Columbia,  commences  with  tenancy,  and 
property  may  be  attached  in  whosesoever  hands  found  within  three 
months  after  rent  due;  lien  is  not  displaced  by  sale  in  bulk,  not  in 
uaoal  course  of  trade,  where  property  not  removed  from  premises, 
pp.  336,  337. 

Approved  in  Beall  v.  White,  94  U.  S.  888,  887,  24  L.  178,  175, 
holding  subsequent  deed  of  trust  must  yield  to  landlord's  lien. 

Distinguished  in  Hempstead,  etc.,  Assn.  v.  Oochran,  60  Tex.  624, 
under  Texas  statute  lien  does  not  attach  until  rent  becomes  due. 

Miscellaneous. —  Cited  incidentally  in  Finney  v.  Harding,  186  DL 
573,  27  N.  E.  290,  12  L.  B.  A  607,  and  n. 

15  Waa  887-365,  21  L.  89,  UNITBD  STATBS  V.  THOMAS. 

Officers. —  Where  public  property  Is  lost  by  reason  of  an  overml- 
ing  force  arising  from  inevitable  necessity,  or  act  of  a  public  enemy, 
officer  is  released  from  obligation  arising  merely  from  his  appoint- 
ment, p.  842. 

Approved  in  People  v.  Faulkner,  107  N.  Y.  488,  14  N.  B.  417, 
holding  surrogate  who  deposited  money  in  good  faith  and  without 
negligence  not  liable  for  loss  occasioned  by  failure  of  bank. 

Officers. —  General  rule  of  official  obligation  as  imposed  by  law,  is 
that  officer  shall  perform  duties  of  office  honestly,  faithfully,  and'  to 
best  of  his  ability,  p.  342. 

Followed  in  Cumberland  v.  Pennell,  69  Me.  866,  81  Am.  Bep.  287, 
holding  county  treasurer  violently  robbed  of  public  money  not  liable 
on  bond;  State  v.  Copeland,  96  Tenn.  304,  307,  816,  54  Am.  St 
Bep.  844,  346,  851,  34  S.  W.  429,  432,  81  L.  R.  A  846,  848,  county 
trustee  not  liable  on  bond  for  funds  lost  by  failure  of  bank. 

Officers.— Common-law  rule  governing  liability  of  public  officers 
Is  founded  upon  doctrine  of  bailment,  p.  344. 
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Affirmed  in  Ywk  County  y.  Watsoa,  10  8.  0.  8,  40  Abl  Rep.  978, 
holding  In  absence  of  statute,  county  treasurer  not  liable  for  loss 
of  county  funds  occasioned  by  failure  of  bank. 

Officers. —  Statutes  merely  prescribing  duties  of  officer  cannot 
enlarge  or  in  any  way  affect  his  common-law  responsibility,  p.  845. 

Cited  in  City  of  Healdsburg  v.  MuUigan.  113  Cal.  214,  46  Pac  339. 
33  L.  R.  A.  463,  holding  official  bond  of  city  treasurer  added 
nothing  to  his  common-law  liability;  arguendo,  in  State  v.  Copeland. 
96  Tenn.  304,  54  Am.  St  Rep.  S44,  84  S.  W.  429,  31  L.  R.  A.  846,  also 
State  V.  Gramm,  —  Wyo.  — ,  52  Pac.  546.  40  L.  R.  A.  703;  Gartley 
V.  People,  24  Colo.  169,  172,  49  Pac.  277,  278,  In  dissenting  opinion, 
majority  holding  failure  of  bank  not  defense  for  county  treasurer. 

United  States.—  It  is  the  manifest  policy  of  the  law,  as  evidenced 
by  acts  of  Congress,  to  hold  all  collectors,  receivers  and  deposita- 
ries of  public  money  to  a  very  strict  accountability,  p.  347. 

Approved  in  Healdsburg  v.  Mulligan.  113  CaL  210,  45  Pac.  338, 
6|;  li.  R.  A.  462,  argruendo,  legislature  may  change  common-law  rule 
oi'  liability;  Commissioners  v.  Llneberger,  3  Mont  242,  35  Am.  Rep. 
H\6,  it  is  no  defense  to  action  on  county  treasurefs  bond  that 
money  was  taken  by  robbers  without  fault  of  officiaL  Cited  in 
Suate  v.  Chadwick,  10  Or.  468,  arguendo. 

Officers.— Public  officials  are  special  bailees,  subject  to  special 
obligations,  p.  347. 

Approved  in  State  v.  Houston,  78  Ala.  583,  56  Am.  Rep.  61,  hold- 
ing tax  collector  not  liable,  on  bond,  for  public  moneys  stolen  by 
Irresistible  force,  which  could  not  have  been  foreseen  or  guarded 
against;  City  of  Livingston  v.  Woods.  20  Mont.  102,  49  Pac.  443, 
city  treasurer  not  liable  for  loss  occasioned  by  failure  of  bank  in 
which  he  had  deposited  funds;  State  v.  Nevin,  19  Nev.  160,  3  Am. 
St  Rep.  879,  7  Pac  654,  county  treasurer  not  released  from  liability 
on  bond  where  money  was  stolen  without  fault  or  negligence  on 
his  part;  Marx  v.  Parker,  9  Wash.  478,  43  Am.  St  Rep.  852,  37  Pac, 
676,  money  belonging  to  city,  deposited  in  individual  name  of  officer, 
cannot  be  garnished  by  officer's  creditors;  Fairchild  v.  Hedges,  14 
Wash.  120,  44  Pac.  126,  31  L.  R.  A.  852,  county  treasurer  liaUe  on 
bond  for  funds  lost  by  failure  of  bank.  See  the  following  notes: 
84  Wis.  484,  54  N.  W.  17,  67  Am.  Dec  367,  371,  and  56  Am.  Rep. 
71,  72. 

XTnited  States.— Decision  of  United  States  ▼.  Prescott  8  How. 
578.  U  L.  734,  that  bond  of  collectors,  receivers  and  depositaries  of 
public  moneys  makes  officer  and  his  sureties  liable  at  aU  etsnts, 
criticised,  p.  347. 

Cited  and  approved  and  rule  laid  down  in  United  States  t.  Pres- 
cott Denied  in  Healdsburg  v.  Mulligan,  113  CaL  213,  45  Pac  S39, 
33  L.  R.  A.  463,  holding  city  official  not  liaMe  on  bond  for  moneyf 
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taken  by  robbers  by  Irresistible  force;  Wilson  t.  People,  19  Colo. 
202,  41  Am.  St.  Rep.  244.  34  Pac.  045,  22  L.  R.  A.  452.  and  n.,  clerk 
of  court  not  liable  for  loss  of  money  where  he  exercised  degree  of 
care  and  diligence  ordinarily  exercised  by  prudent  men;  Johnson  v. 
Fleming,  —  Ky.  — ,  60  S.  W.  855,  commissioner  not  an  Insurer  of 
solvency  of  bank  selected  by  him  for  deposit  of  funds;  Ldvingston 
▼.  Woods,  20  Mont  08,  99,  101,  49  Pac.  439.  440,  city  treasurer  not 
liable  for  loss  occasioned  by  failure  of  bank  in  which  he  had  de- 
posited funds;  State  y.  Copeland,  96  Tenn.  304,  305,  308,  54  Am.  St 
Rep.  844,  845,  84T,  84  S.  W.  429,  430,  81  L.  R.  A.  846,  847,  county 
trustee  not  liable  on  bond  for  funds  lost  by  failure  of  bank;  State 
▼.  Gramm,  —  Wyo.  —,  52  Pac.  540,  541,  40  L.  R.  A.  698,  holding 
State  treasurer  not  liable,  upon  similar  state  of  facts;  United  States 
V.  Bryan,  82  Fed.  293,  arguendo;  also  in  State  v.  Nevin,  19  Nev. 
IGO,  8  Am.  St  Rep.  879,  7  Pac.  654;  Gartley  ▼.  People.  24  Colo.  167. 
49  Pac.  276,  arguendo,  in  dissenting  opinion.  See  67  Am.  Dec.  3G7, 
note. 

Explained  in  Gartley  t.  People.  24  Colo.  157,  49  Pac.  272;  Ooe 
T.  Foree,  —  Tex.  Civ.  App.  — ,  50  S.  W.  617,  county  treasurer  liable 
though  funds  were  stolen  by  robbers. 

United  States.—  A  bond  with  an  unqualified  condition  to  account 
for  and  pay  over  public  moneys  enlarges  implied  obligatiOQ  of  re- 
ceiving officer  and  deprives  him  of  defenses  available  to  ordinary 
bailee,  n.  349. 

Cited  and  principle  applied  in  United  States  v.  Bryan,  90  Fed. 
474,  61  U.  S.  App.  262,  affirming  S.  C,  82  Fed.  293.  holding  post- 
master liable  for  funds  embezzled  by  clerk  appointed  under  civil 
service  rules;  Clay  County  v.  Simonsen,  1  Dak.  417,  46  N.  W.  596, 
loss  by  accidental  fire  not  caused  by  lightning,  will  not  release 
from  obligation  of  bond;  District  Township  v.  Morton,  87  Iowa, 
558,  township  treasurer  liable  on  bond  for  money  stolen  without 
fault  or  negligence  on  his  part;  Commissioners  v.  Lineberger,  8 
Mont  242,  85  Am.  Rep.  465,  it  is  no  defense  to  action  on  county 
treasurer's  bond  that  money  was  taken  by  robbers  without  fault  of 
official;  Chicago,  etc.,  R.  R.  v.  Bartlett  120  111.  619,  11  N.  B.  878, 
dissenting  <9inion,  majority  holding  paymaster  not  liable  on  bond 
for  money  stolen  without  his  fault  or  negligence. 

TTnited  States.— An  officer  is  not  liable  on  his  bond  to  account 
for  moneys  which  have  been  destroyed  by  an  overwhelming  neces- 
sity, or  taken  from  him  by  a  public  enemy,  without  any  fault  or 
neglect  on  his  part;  hence  depositary  of  public  moneys  at  Nashville 
is  excused  by  showing  forcible  seizure  by  rebel  authority  of  moneys 
in  his  custody,  p.  862. 

Cited  and  principle  aiHtUed  In  United  States  v.  Humason,  6  Sawy. 
203,  F.  C.  16,421.  holding  officer  not  liable  for  money  lost  by  wreck 
of  vessel  at  sea;  State  ▼.  Houston,  78  Ala.  581,  56  Am.  Rep.  60. 
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tax  collector  not  liable,  on  bond,  for  public  moneys  stolen  by 
Irresistible  force,  which  could  not  have  been  foreseen  or  guarded 
against;  Healdsburg  y.  Mulligan,  118  Cal.  216,  217,  45  Pac.  340,  33 
Li.  R.  A.  464,  city  official  not  liable  on  bond  for  moneys  taken  hy 
robbers  by  irresistible  force;  Wilson  v.  People,  19  Colo.  202,  41  Am. 
St.  Rep.  244,  34  Pac.  945,  22  L.  B.  A.  452,  and  n.,  clerk  of  court  not 
liable  for  loss  of  money  where  he  exercised  degree  of  care  and 
diligence  ordinarily  exercised  by  prudent  men;  Oumberland  y.  Pen- 
nell,  69  Me.  870,  31  Am.  Bep.  290,  county  treasurer  Tiolently  robbed 
of  public  money  not  liable  on  bond;  Liylngston  ▼.  Woods,  20  Mont 
98,  99,  101,  48  Pac.  439,  440,  city  treasurer  not  liable  for  loss  occa- 
sioned by  failure  of  bank  in  which  he  had  deposited  funds;  People 
V.  Faulkner,  107  N.  Y.  486,  14  N.  B.  418,  surrogate  depositing  money 
in  good  faith  and  without  negligence^  not  liable  for  loss  occasioned 
by  failure  of  bank;  York  County  y.  Watscm,  16  8.  C.  9,  40  Am. 
Bep.  679,  in  absence  of  statute,  county  treasurer  not  liable  for  loss 
of  county  funds,  occasioned  by  bank  failure;  State  y.  Copeland,  96 
Tenn.  304,  305,  307,  308,  64  Am.  St  Rep.  844,  846,  846,  847,  34  S. 
W.  429,  480,  81  L.  B.  A.  846,  847,  county  trustee  not  liable  on  bond 
for  funds  lost  by  failure  of  bank;  State  y.  Qramm,  —  Wyo.  — ,  52 
Pac  640,  641,  40  L.  B.  A.  698,  holding  State  treasurer  not  liable 
upon  similar  state  of  facts;  Steele  y.  Buck,  61  IlL  361,  dissenting 
opinion,  majority  holding  bailee  and  surety  liable  on  bond  for  yessel 
lost  in  gale  by  "  act  of  God;"  Pairchild  v.  Hedges,  14  Wash.  127. 
44  Pac.  128,  31  L.  B.  A.  854,  majority  holding  county  treasurer  liable 
on  bond  for  funds  lost  by  failure  of  bank.  See  the  following  notes: 
84  Wis.  479,  54  N.  W.  16,  67  Am.  Dec.  366,  871,  872,  878,  66  Am. 
Rep.  69,  70.  Cited,  arguendo,  in  State  y.  Walsen,  17  Colo.  177,  28 
Pac.  1121,  15  L.  B.  A.  458,  and  n.;  Snodgrass  y.  Adams,  26  La. 
Ann.  236,  affirmed  arguendo;  Board  of  Bducation  y.  Jewell,  44  Minn. 
429,  20  Am.  St  Bep.  588,  46  N.  W.  916,  where  question  was  raised 
but  not  decided;  Tillinghast  y.  Merrill.  151  N.  Y,  142,  56  Am.  St 
Rep.  616,  45  N.  B.  377,  34  L.  B.  A.  682,  arguendo;  also  in  Boberts 
V.  Board  of  Commissioners,  —  Wyo.  — ,  66  Pac.  926,  in  concurring 
opinion. 

Distinguished  in  Bogen  y.  Parker,  1  Hughes,  168,  P.  0.  12.018. 
where  question  of  forcible  seizure  by  Confederate  goyemment  did 
not  arise;  Bosbyshell  y.  United  States,  77  Fed.  949,  39  U.  S.  App. 
474,  affirming  S.  C,  73  Fed.  619,  obligation  of  bond  requiring  super- 
intendent of  mint  to  "  safely  keep  "  moneys  implied  further  obliga- 
tion to  deliyer  it  to  successor;  State  y.  Powell,  67  Mo.  398,  29  Am. 
Bep.  614,  school  treasurer  liable  for  school  moneys  lost  by  failure 
of  bank,  although  he  exercised  care  and  prudence;  State  y.  Moore, 
74  Mo.  418.  41  Am.  Bep.  324,  to  the  same  point;  State  y.  Neyln, 
19  Nev.  171,  3  Am.  St  Bep.  880.  7  Pac.  656,  county  treasurer  not 
released  from  liability  on  bond  where  money  was  stolen  without 
fault  or  negligence  on  his  part;  Ooe  y.  Foree,  —  Tex.  Oiy.  App.  — , 
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15  WaU.  355-373  Notes  on  U.  S.  ReportB. 

Vteadlnir-- Where  i^ea  in  abatement  has  been  adyeraely  pasted 
upon  by  Jury,  same  matter  may  not  be  pleaded  in  bar,  p.  STL 

Followed  In  Sharon  v.  Hill,  10  Sawy.  668,  670,  26  Fed.  724,  refus- 
Inc  to  further  inyestigate  question  of  citizenship,  eonduslvely  de- 
termined by  plea  in  abatement;  Sharron  v.  Hill.  11  Sawy.  366,  26 
Fed.  387,  in  concurring  opinion,  to  the  same  point 

Pleading.— Allowance  of  double  pleas  and  defenses  Is  not  a 
matter  of  absolute  right,  but  of  discretion,  which  courts  constantly 
exercise  by  disallowing  sham  or  Inconsistent  pleas,  p.  370. 

Munielpal  corporations.—  In  suit  by  bona  fide  holder,  whose  title 
accrued  before  maturity  of  bonds,  against  corporation  having  au- 
thority to  issue  same,  defense  that  statutes  were  not  complied  with 
or  that  municipal  officers  committed  fraud  is  not  permissible,  p.  373. 

Cited  and  holding  approved  and  relied  on  in  Kenicott  v.  Super- 
visors, 16  Wall  465,  21  L.  320,  holding,  where  railroad  company 
was  authorized  to  issue  bonds,  no  defense  allowed  In  action  on 
mortgage  given  to  secure  them,  permissible  in  action  upon  bonds; 
CJounty  of  Randolph  v.  Post,  93  U.  S.  514,  23  L.  959,  where 
county  officers  declared  road  completed  to  satisfaction  of  county 
and  delivered  subscribed  bonds,  action  estopped  denial  that  con- 
tract was  completed  in  time;  San  Antonio  v.  Mehaffy,  96  U.  S.  314. 
24  L.  817,  city  estopped  from  denying  verity  of  recital  on  face  of 
security  in  hands  of  bona  fide  holder;  Young  v.  Montgomery,  etc.. 
R.  R..  2  Woods,  616,  F.  C.  18,166,  where  legislature  authorized  gov- 
ernor to  indorse  first  mortgage  bonds,  bona  fide  holders  not  charge- 
able with  notice  of  prior  mortgage  on  railroad;  Miller  v.  Berlin, 
13  Blatchf .  247,  F.  0.  9,562,  right  of  bona  fide  holders  of  municipal 
bonds  to  recover  not  defeated  by  failure  of  municipality  to  observe 
conditions  and  limitations  of  authorizing  statute;  Huidekoper  v. 
Buchanan  Ck)unty,  3  Dill.  180,  181,  F.  G.  6,847,  irregularity  in  ap- 
pointing election  judges  will  not  invalidate  municipal  bonds  in 
hands  of  bona  fide  holders;  Pollard  v.  Pleasant  Hill,  3  Dill.  197, 
F.  0.  11,253,  Innocent  holder  of  bonds  not  required  to  investigate 
question  whether  subscription  formalities  were  complied  with; 
WhitftBf  V.  Wellington,  10  Fed.  813,  bank  treasurer,  having  author- 
ity, in  assigning  mortgage  and  indorsing  note  to  bona  fide  purchaser, 
passes  title,  although  fraudulently  converting  purchase  money; 
DoriaA  v.  Shreveport,  28  Fed.  290,  assignee  in  good  faith  can  re- 
cover on  municipal  bond,  though  municipality  had  never  been 
specifically  empowered  to  issue  negotiable  paper;  National  Bank 
T.  Grenada,  41  Fed.  94,  recitals  in  bonds  estop  municipality  from 
denying  aatecedent  indebtedness;  National  Life  Ins.  Go.  v.  Board 
of  BdjDcation,  62  Fed.  792,  27  U.  S.  App.  244,  recital  of  proper  pre- 
liminary proceedincs  estop  municipality  as  against  bona  fide  pur- 
chaser; Oreenburg  v.  International  Trust  Go.,  94  Fed.  759,  that 
bonds  were  not  negotiated  at  par  is  no  defense  against  bona  fide 


Notes  on  U.  8.  Reports. 


15  Wall.  873-377 


T.  Tnlare  Irr.  DIst,  94  Fed.  9,  allegatloiui  tbst 

bona  fide  holder  and  that  bonds  redte  tbelr  tega]  Umn- 

:;  Demfnir  ▼.  Honlton,  64  He.  202,  IB  Am.  Bep.  20t» 

formalities  in  issue  of  txmda  cannot  t>e  i«t  up 

tde  bolder:  Smitb  ▼.  Connty  of  Clark,  M  Ho,  12, 

Bot  estopped  from  showing  tbat  redtaJs  of  b'^nda 

ljm6sTm^  eic^  R.  R.  T.  State,  8  Helsk.  im,  wAXaX  of 

«f  proceedii^s  Ifaidtng  op  to  bond  fssoe  cannot  be  dl*' 

prx^ecedings:  State  t.  And^^rsoo  Cotmt/^  $  Bszr 

estopped  from  impeaching  bond*  except  for  w^nt  of 

Oted  ;n  HawUss  t.  Carroll  Co*,  iM  MJas,  7^, 

':^^€d:  also  fn  Lawsoo  ▼.  t^:bfuileu,  ZZ 

^  pnoper  moj^^y  to  prerent  oazntborizM 

Bf^  9R  Am.  De^:,  Ml  n<yt«. 

in  C^KirbRs  OacBly  t.  Clefra,  21  WaJL  221^  22  L. 

or  irr^iT^Lt?^  ty  oosj  be  set  op  by  iMtcr  <<  b^od* 

]K<  paid  valae  for  fb«ai;  Oaas  CMHity  f . 

iMMf^  ^  hmmOm  bad  »oe«e  af  ib^ir 


9S  X.  T.  1S9, 


ikCLS.  m^2 

«2  X  r. 


512.  r 

ba 


9  F«t.  Ttt.  4tg  r.  c 


t5  WalL  377-379  Notes  on  U.  S.  Reports.  00(5 

Carpenter  t.  Bnena  Vista  Connty,  5  Dill.  560,  F.  0.  2,429,  redtals 
in  bond  show  prima  facie  liability  on  part  of  connty;  Drezel  v. 
Berney,  21  Blatchf.  350,  16  Fed.  523,  prayer  may  not  be  so  framed 
as  to  preclude  court  from  treating  bill  as  one  to  stay  action  at  law; 
The  Sultan  v.  Providence  Tool  Co.,  21  Blatchf.  437,  23  Fed.  672.  bill 
founded  on  assertion  of  legal  title  to  property,  cannot  be  maintained: 
Northern  Pac.  R.  R.  v.  Cannon,  49  Fed.  618,  plaintiff  in  suit  to 
quiet  title  cannot  enjoin  action  for  forcible  entry  and  detainer: 
Walker  v.  Brown,  58  Fed.  27,  remedy  for  breach  of  contract  is  at 
law;  Wood  v.  Bangs,  1  Dak.  189,  46  N.  W.  589,  aggrieved  party  must 
pursue  statutory  remedy  against  public  officials;  Avellne  v.  Riden- 
baugh,  2  Idaho,  158,  9  Pac.  602,  error  to  restrain  lessor  from  con- 
ti-olling  premises  after  condition  broken;  Jones  v.  Newhall,  115 
Mass.  252,  15  Am.  Rep.  105,  action  for  pasrment  of  money  under 
contract  of  sale,  is  at  law;  Erickson  v.  First  Nat  Bank,  44  Neb. 
628.  48  Am.  St  Rep.  757,  62  N.  W.  1080,  28  L.  R.  A.  681,  and  D., 
equity  has  no  jurisdiction  to  enjoin  collection  or  transfer  of  note  in 
which  new  payee  was  fraudulently  substituted;  Venice  v.  Wood- 
ruff, 62  N.  Y.  467,  20  Am.  Rep.  498,  invalidity  of  bonds  resulting 
from  want  of  consent  of  taxpayers,  not  ground  for  equitable  action: 
Springport  v.  Teutonia  Sav.  Bank,  76  N.  Y.  403,  mere  ordinary 
danger  of  losing  evidence  will  not  Invest  equity  with  jurisdiction. 
Cited,  arguendo,  in  In  re  Foley,  76  Fed.  396,  Alger  ▼.  Anderson,  92 
Fed.  708,  Miller  v.  Packing  Co.,  88  Me.  617,  34  AtL  630,  Phipps  v. 
Kelly,  12  Or.  216,  6  Pac.  709,  and  Rosenbaum  v.  Foss,  4  S.  Dak. 
194,  56  N.  W.  116. 

Distinguished  in  Drexel  v.  Berney,  122  U.  S.  252,  30  L.  1222,  7  S. 
Ct.  1204,  where  complainant's  right  to  set  up  defense  in  action 
at  law  was  uncertain,  bill  should  not  be  dismissed;  Louisville,  etc., 
Ry.  V.  Louisville  Trust  Co.,  174  U.  S.  567,  19  S.  Ct  823,  where  relief 
could  be  had  only  In  equity;  Dow  v.  Berry,  18  Fed.  125,  suit  to  re- 
cover specific  proceeds  of  machine  converted,  maintainable  in 
equity;  Louisville,  etc.,  Ry.  v.  Ohio  Val.  Imp.  Co.,  57  Fed.  44,  rail- 
road corporation  to  maintain  bill  to  compel  cancellation  of  bonds 
fraudulently  bearing  corporation's  indorsement;  Pride  v.  State,  52 
Ark.  510,  13  S.  W.  137,  equitable  relief  not  barred  by  action  re- 
lating to  same  matters  but  for  different  object;  Anderson  ▼.  Orient 
Fire  Ins.  Co.,  88  Iowa,  586,  55  N.  W.  351,  levy  of  tax  to  pay  in- 
valid bonds  may  be  enjoined;  Cass  County  v.  Green,  66  Mo.  513, 
where  bonds  fraudulently  issued  could  not  be  reached  by  law,  rem- 
edy lay  in  equity;  Venice  v.  Woodruff,  62  N.  Y.  467,  20  Am.  Rep, 
498,  invalidity  of  bonds  resulting  from  want  of  consent  of  tax- 
payers^  not  ground  tor  equitable  relief. 

15  WalL  877-879,  21  L.  96,  KIMBALL  v.  WBST. 

Covenants. —  Where  sale  of  lands  is  fully  executed,  remedy  for 
defect  in  title  Is  by  action  on  covenant  of  warranty,  p.  879. 


m  Notes  on  U.  8.  Reports.  15  WalL  880-384 

ApproTed  in  Cochrmn  y.  Pascanlt,  54  Md.  18,  where  vendor  se- 
cured and  tendered  perfect  title  upon  discoyery  of  defect,  sale 
coaM  not  be  rescinded;  Miller  t.  MUler,  47  Minn.  651,  50  N.  W.  814, 
tect  tliat  deed  conveyed  no  title  not  alone  sufficient  reason  for 
<lecree  of  rescission;  Bradtfeldt  t.  Gooke,  27  Or.  208,  50  Am.  St 
Bep.  TOT,  40  Pac.  4,  grantee  not  entitled  to  rescind  where  vendor 
tendered  perfect  title  before  decree  rendered. 

Vendor  sad  pnrduuMr* — In  order  to  rescind  fnlly-ezecnted  eoa- 
tract  for  sale  of  lands.  It  must  be  shown  that  rescission  Is  neces- 
iAry  to  ends  of  justice,  p.  379. 

Cited  and  principle  applied  In  Blake  v.  Pine  Mountain  Iron  and 
Coal  Oo.,  76  Fed.  089,  43  U.  S.  App.  400,  holding  court  of  equity  not 
necessarily  required  to  rescind  for  non-performauce;  San  Diego 
Fhime  Go.  ▼.  Souther,  90  Fed.  167,  61  U.  B.  App.  140,  refusing  tt 
(-sneel  written  instrument  not  shown  to  biB  a  menace  to  complais- 
ants. 

Vendor  and  pnrehaser. —  Where  compensation  can  be  made  fsr 
injury  caused  by  delay  in  making  good  a  defectlye  title,  fully 

Qted  contract  cannot  be  rescinded,  if  at  trial  yendor  tenders  a 
feet  deed,  p.  379. 

Cited  and  principle  applied  In  Blake  t.  Pine  Mountain  Iron  an£ 
Coal  Co.,  76  Fed.  640,  641,  43  U.  8.  App.  490,  holding  court  of  equity 
not  necessarily  required  to  rescind  for  non-performance;  Goddlni:  ' 
Decker,  8  Ck>lo.  App.  206,  32  Pac.  835,  sale  could  not  be  rescind^: 
because  vendor  held  only  final  receipt  and  not  patent  for  land:  O-^- 
ran  T.  Pascanlt,  54  Md.  13,  where  vendor  secured  and  tendered    ...4 
feet  title,  upon  discovery  of  defect  sale  could  not  be  rescir- .  ,.^. 
Bradtfeldt  t.  CJooke,  27  Or.  203,  50  Am.  8t  Rep.  707,  40  Pii.   ^,f 
zrantee  not  entitled  to  rescind  where  vendor  tendered  perfe'*^  ^  f^. 
before  decree  rendered.     Oited  and  approved  in  Dlggs  v.  L.^    ^^ 
40  Ark.  423,  arguendo.  ^j 
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15  Wan.  380-381,  21  L.  72,  PBNNYWIT  v.  BATON. 

Courts. —  Motion  to  dismiss  for  want  of  jurlsdictloD  whf 

question  is   raised,  even  though   obscurely,   denied  tbr  v. 

dearly  convinced  that  8tate  decision  was  correct,  p.  SSL  '^^ 

No  citations.  ^^- 

con- 

16  Wan.  882-384,  21  L.  114,  PBNNYWIT  v.  BATON.  ^^^  y>j 

Admiralty. —  Proceeding  against  persons  of  defenr; 
by  attachment,  not  a  proceeding  In  admiralty,  p.  884 

Approved  In  Johnson  v.  Ohlcago,  etc.,  Blevator  Cn 
90  L.  451,  7  S.  Ot  259,  where  facts  were  slmil:>  vent  adult 

T.  Judge,  89  I^a.  Ann.  602,  4  Ab.  8t  Rep.  277,  2  Bo  106. 

R.,  8  DUl. 
V  ledge  of  de- 
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15  Wan.  384-^92  Notes  on  U.  S.  Reports.  908 

War.—  Appointment  of  jndge  by  military  goTernor  of  LoelslMift, 
held  yalld,  p.  384. 

Approved  in  Daniel  v.  Hutcbeson,  86  Tex.  61,  22  S.  W.  987,  hold- 
ing government  had  power  to  establish  military  courts  during  re- 
construction period;  Mechanics*  Bank  v.  Union  Bank,  22  WalL  806, 
22  L.  877,  arguendo,  in  dissenting  opinion. 

15  WalL  384-587.  21  L.  131,  EX  PARTE  ROBERTS. 

Appeal  and  error. —  Allowance  of  appeal  to  Supreme  CJonrt  by 
Court  of  Claims,  does  not  so  deprive  it  of  jurisdiction  that  such 
allowance  may  not  be  revoked,  pp.  385-887. 

Followed  in  Goddard  v.  Ordway,  101  U.  S.  752.  25  L.  1048,  hold- 
ing Supreme  Court  of  District  of  Columbia  might  vacate  allowance 
of  appeal,  in  unfinished  case,  at  ensuing  term;  Aspen  Min..  etc.,  Co. 
V.  Billings,  150  U.  S.  35,  37  L.  988,  14  S.  Ct  5,  It  was  within  powers 
of  Circuit  Court  to  vacate  order  allowing  appeal;  Farmers*  Loan, 
etc.,  Co.  V.  M'Clure,  78  Fed.  213.  49  U.  8.  App.  60,  to  same  effect 
where  order  was  made  under  mistake  of  facts. 

Mandamus  awarded,  requiring  Court  of  Claims  to  hear,  enter- 
tain and  decide  motion  for  new  trial,  p.  387. 

Cited  in  In  re  Pennsylvania  Co.,  137  U.  8.  462,  84  L.  789,  11  & 
Ct  141,  arguendo. 

15  Wan.  887-^90,  21  L.  176,  M0SB8  v.  MAYOR. 

Appeal  and  error. —  Decree  of  State  Supreme  Conit,  dissolving 
Injunction  of  court  below,  leaving:  whole  case  to  be  disposed  of  on 
Its  merits,  is  not  a  final  appealable  decree,  p.  890. 

Cited  and  principle  applied  in  Thomas  v.  Wooldridge,  28  WalL  288, 
23  L.  136,  dismissing  appeal  from  decree  dissolving  injunction;  to 
the  same  point  are  Norton  v.  Hood,  12  Fed.  765,  Denver,  etc..  R. 
R.  V.  Walker,  68  Fed.  24,  32  U.  S.  App.  420,  Trump  v.  McDonnell, 
112  Ala.  258,  20  So.  525.  and  Cohn  y.  Lehman,  93  Mo.  584.  6  S.  W. 
270,  suit  may  not  be  maintained  on  injunction  bond  until  final  de- 
cree is  rendered;  Browne  v.  Edwards,  etc.  Lumber  Co.,  44  Neb.  365. 
62  N.  W.  1072,  to  the  same  point. 

16  WalL  890-392.  21  L.  96,  DAVENPORT  CITY  v.  DOWa 

Courts. —  Ordinances  of  municipal  corporations  levying  taxes,  are 
not  revenue  laws  of  State,  within  act  of  1870,  reqiiiring  their  ad- 
vancement on  Supreme  Court  calendar,  p.  392. 

Approved  In  Spratt  v.  Jacksonville,  29  Fla.  178,  10  So.  786,  hold- 
ing case  Involving  municipal  taxes,  not  entitled  to  be  advanced  nn> 
der  practice  permitting  advancement  of  causes  to  which  State  Is 
party. 
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15  Wan.  808-S96,  21  L.  72,  HALL  T.  JOBDAN. 

Courts. —  State  court  decision,  admitting  deed  in  eTidenee,  0r9X 
objection  that  It  was  not  properly  stamped  nnder  rtrtmie  law,  raises 
question,  though  a  friyoloaa  one,  reviewable  by  Siqireme  Ooart  on 
error,  p.  396. 

Cited  in  Domer  ▼.  Richards,  161  U.  a  669,  88  L.  809,  H  a  Ot 
456,  arguendo. 

15  WalL  396-401,  21  L.  97,  MONTGOMERY  ▼.  UNITED  STATES. 

War. —  Resident  in  territory  of  one  belligerent  may  have  in  time 
jrf  war  an  agent  residing  in  territory  of  other  belligerent,  to  whom 
ilebtor  may  pay  debt  or  deliver  property  in  discharge  of  it,  p.  400. 

Cited  in  Buford  v.  Speed,  11  Bush,  341,  arguendo. 

War. —  Every  kind  of  commercial  dealing,  by  transmission  of 
aoney  or  goods,  or  orders  for  delivery  of  either,  between  countries 
at  war,  directly  or  indirectly,  or  through  intervention  of  third  per- 
sons, or  by  contracts  in  any  form  looking  to  or  involving  sucb 
cransmisslon,  are  prohibited;  hence,  agreement  with  British  soh- 
ject,  by  loyal  citizen,  as  agent,  and  on  behalf  of  a  rebti,  is  void, 
p.  45a 

Approved  and  followed  in  United  States  v.  Lapene,  17  WalL  608, 
4J04, 21  L.  693, 694,  holding  after  occupation  of  city  by  Federal  forces, 
&rm    purchasing  by  agent  in  rebel  territory  was  guilty  of  trading  with 
eoemy;  Mitchell  v.  United  States,  21  WalL  852,  22  L.  587,  resident 
of  loyal  State,  under  military  pass,  did  not  lose  his  original  domi- 
cile,   and   goods   purchased   by   him   were   subject   to   forfeiture; 
Desmare  v.  United  States,  93  U.  S.  612,  23  L.  960,  where  resident  of 
Sew  Orleans  went  into  rebel  territory,  purchases  made  were  il- 
legal and  void;  Williams  v.  Mobile  Savings  Bank,  2  Woods,  503,  F. 
a  17,729,  bill  drawn  by  party  within  Confederate  lines,  upon  party 
irithln  Federal  lines,  void;  Clements  v.  Yturria,  81  N.  Y.  290,  party 
acquired  no  rights  under  contract  of  sale  with  enemy;  Insurance 
Co.  V.  Davis.  95  U.  S.  432,  24  L.  455,  arguendo;  Lamar  v.  Micou,  112 
G.  S.  404,  28  L.  755,  5  S.  Ct.  226,  in  general  discussion;  Burbank  v. 
Conrad,  96  U.  8.  305,  24  L.  728,  arguendo,  in  dissenting  opinion;  also 
in  the  follovdng  notes:  1  Woods,  593,  F.  O.  11,208,  and  96  Am.  Dec. 

»S8,  628. 

Dlatingnished  in  Brown  v.  Gardner,  4  Lea,  151,  153,  holding  con- 
tract of  sale  between  persons  domiciled  In  territory  occupied  by 
Gnited  States  forces. 

15  WalL  401-410,  21  L.  114,  RAILROAD  GO.  v.  6LADM0N. 

Street  railways. —  Absence  of  reasonable  care  will  prevent  adult 
from  recovering  for  injuries  inflicted  by  street  car,  p.  406. 

Cited  and  principle  applied  in  Dillon  v.  Union  Pac.  R.  R.,  3  DilL 
.■2r.    F.    C-    3.9 IB.   holding  servant,  who,  having  knowledge  of  de- 


16  WalL  401-410  Notes  on  U.  S.  ReportSw  910 

fectlve  machinery,  Toluntarily  continnes  employment,  walteB  right 
to  recoyer  for  Injuries;  Conroy  ▼.  Oregon  Ck>n8tractlon  Oo^  10  Sawy. 
633,  23  Fed.  73,  contributory  negligence  Is  a  defense;  Griffin  v. 
Qyerman  Wheel  Ck)..  61  Fed,  672,  21  U.  S.  App.  161,  United  States 
courts  not  bound  by  a  contrary  rule  of  State  court;  Canadian  Pac. 
Ry.  ▼.  Olark,  74  Fed.  362,  38  U.  S.  App.  673,  defendant  may  prove 
contributory  negligence,  though  such  defense  be  not  set  up  In  an- 
swer; Scudder  y.  Crossan,  43  Ind.  846,  allegations  of  malpractice 
not  proyed  If  negligence  of  patient  contributed  to  Injury;  arguendo, 
in  Tanner  y.  Loulsyille  &  N.  R.  R.,  60  Ala.  637;  In  general  discussion, 
Donaldson  y.  Milwaukee  &  St  P.  Ry.,  21  Minn.  297. 

Negllgenoa. —  Burden  of  proving  contributory  negligence  rests 
on  defendant,  irrespectlye  of  statute  law,  p.  407. 

Cited  and  rule  approved  and  followed  In  Indianapolis  &  St  L. 
R.  B.  y.  Horst  98  U.  a  298,  23  L.  900,  holding  Instruction  in  ac- 
cordance with  above  rule,  correct;  Hough  v.  Railway  Oow,  100  U. 
S.  226,  26  L.  618,  where  servant  was  Injured  by  defective  machinery, 
burden  of  showing  contributory  negligence,  upon  railroad  company; 
Inland,  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  667,  86  L.  272,  11  S. 
Ct  666,  defendant  must  show  negligence  on  part  of  wharfinger, 
crushed  between  steamboat  and  wharf;  Morgan  v.  Illinois,  etc., 
Bridge  Co.,  6  DHL  102,  F.  0.  9,802,  fact  that  four-yeaiH>ld  child 
strayed  from  home  and,  while  playing,  fell  into  excavation,  not 
proof  of  contributory  negligence;  ICnaresborough  v.  Belcher  Silver 
Mining  Co.,  8  Sawy.  446,  F.  C.  7,874,  plaintiff  need  not  allege  want 
of  concurring  negligence;  Holmes  v.  Or.  &.  CaL  R.  R.,  6  Sawy.  274, 
6  Fed.  86,  to  the  same  point;  Watklnds  v.  Southern  Pac  B.  R., 
14  Sawy.  81,  88  Fed.  712,  4  L.  R.  A.  240,  and  n.,  plaintiff  need 
not  allege  that  he  was  without  fftult;  Wabash,  etc,  R.  R.  v.  Cen- 
tral Trust  Co.,  23  Fed.  740,  presumptions  and  Inferences  should  be 
in  favor  of  injured  party;  Osborne  v.  Detroit  32  Fed.  44,  charge 
in  accordance  with  syllabus  rule,  proper;  Smith  t.  Havemeyer,  36 
Fed.  927,  occupants  of  defective  pier  responsible  for  damage  to 
vessel.  In  the  absence  of  proof  of  contributory  negligence;  Union 
Pac  R.  R.  V.  Novak,  61  Fed.  690,  16  U.  S.  App.  400,  It  Is  not 
necessary  that  evidence  be  direct  and  positive;  Berry  t.  Lake  Brie, 
etc,  R.,  70  Fed.  194,  plaintiff  need  not  aver  nor  prove  freedom 
from  contributory  negligence;  Toledo,  P.  &  W.  R.  v.  Chlsholm,  83 
Fed.  667,  49  U.  8.  App.  708,  negligence  will  not  be  presumed; 
Chesapeake,  etc.,  Ry.  v.  Steele,  84  Fed.  98,  64  U.  S.  App.  661,  in  the 
absence  of  contrary  proof,  presumption  was  that  decedent  exer- 
cised proper  precautions  before  crossing  track;   Fltchburg  R.  v. 
Nichols,  86  Fed.  947,  60  U.  8.  App.  802,  allegation  In  complaint  that 
plaintiff  exercised  due  care,  does  not  affect  rule;  Mobile  &  Mont 
R.  R.,  66  Ala.  669,  670,  complaint  need  not  negative  contributory 
negligence;  Texas,  etc,  Ry.  v.  Orr,  46  Ark.  194,  plaintiff  need  not 
aver  due  care;  Western  Union  TeL  Co.  v.  Byser,  2  Cola  164,  16G. 
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defendant  must  show  plaintiff  at  fault  for  contributing  to  injury; 
Kansms  Pac.  By.  y.  Twombly,  8  Colo.  129,  question  of  contributory 
negligence  left  to  jury;  Platte,  etc  v.  Dowell,  17  Colo.  879,  80  Pac 
TO,  contrfbtitDry  negligence  not  presumed;  Sanders  t.  Beister,   1 
Dak.  172,  4/fi  N.  W.  685,  defendant  must  show  that  plaintiff's  tres- 
pass   involved     negligence    contributing    to    injury;    Herbert    v. 
Northern,  etc,  B.  B.,  8  Dak.  56,  58,  18  N.  W.  854,  855,  question  of 
negligence,    for  jury;  Mares  y.  Northern,  etc,  R.  R.,  8  Dak.  844, 
21 M.  "W.  8,  jmy  must  find  that  want  of  care  and  caution  contributed 
to  injury;  Hopkins  v.  Utah  Northern  Ry.,  2  Idaho,  280,  13  Pac.  846, 
defendant    most  establish  contributory   negligence;   Kansas   City, 
etc,  R.  R.   ▼.  Phillibert,  25  Kan.  586,  facts  stated  in  findings  did 
not  show  contributory  negligence;  Paducah,  etc,  R.  R.  ▼.  Hoehl,  12 
Bush,  47,  plaintiff  need  not  allege  nor  affirmatively  prove  freedom 
from  contributory  negligence;  Freeh  y.  Philadelphia,  etc,  R.  R., 
88  Md.  576,  where  circumstances  showed  injury  resulted  from  plaln- 
tiff^a  nei^Ugence;  Dayis  y.  Kansas,  City,  etc,  Ry.,  46  Mo.  App.  189. 
jiueetlon  of  negligence  is  for  jury;  Higley  y.  Gilmer,  8  Mont  07. 
plalntifr  need  not  allege  nor  proye  freedom  from  negligence;  Lin- 
ortn  y.  Walker,  18  Neb.  247,  20  N.  W.  114,  to  same  point;  Cox  v. 
Norfolk,  etc^  R.  R.,  123  N.  C.  613,  81  8.  B2.  851,  reyersing  judgment 
of  noift-«nit,  where  eyidence  tended  to  proye  negligence  on  part  of 
defendant;  Gram  y.  Northern,  etc.,  R.  R.,  1  N.  Dak.  260,  46  N.  W. 
874«  ayerment  and  proof  of  absence  of  negligence  on  plaintiff's  part, 
unnecessary;  Cassidy  y.  Angell,  12  R.  L  449,  84  Am.  Rep.  691,  plain- 
tiff may  be  non-suited  where  his  own  complaint  shows  contributory 
negligence;  Smith  y.  Chicago,  etc,  Ry.,  4  S.  Dak.  80,  81,  55  N.  W. 
790,  in  the  absence  of  eyidence,  court  must  conclude  there  was  no 
ccxntribntory  negligence;  Reddon  y.  Union  Pac  Ry.,  5  Utah,' 355, 
15  Pac  265,  non-suit  will  not  be  granted  where  contributory  neg- 
ligence   does  appear  affirmatiyely  from  plaintiff's  eyidence;   Bal- 
timore, etc,  R.  R.  y.  Whlttington,  80  Gratt  809,  ayerment  of  due 
care,  nnnecessary;  Norfolk,  etc,  R.  R.  y.  Surge,  84  Va.  70,  4  S.  B. 
25,  defendant  must  proye  lack  of  ordinary  care  on  part  of  plain- 
tiff; Southwest  Improvement  Co.  y.  Andrew,  86  Va.  272,  9  S.  B. 
1016,  averment  and  proof  of  due  care,  unnecessary;  Norfolk,  etc., 
R.  B.  ▼.  Gilman,  88  Va.  242,  13  S.  B.  476,  to  same  point;  Kimball 
y.  Friend,  95  Va.  189,  27  S.  B.  908,  presumption  that  traveller  did 
his  duty  in  approaching  crossing;  Southern  R.  R.  y.  Bryant,  95  Va. 
221.  28  S.   £3.  185,  to  same  point;  Northern,  etc.,  R.  R.  v.  O'Brien, 
1  Wash.  007,  21  Pac  35,  charge  in  accordance  with  syllabus  rule, 
proper;   Northern,  etc,  R.  R.  y.  Hess.  2  Wash.  887,  26  Pac.  867. 
plalDtiflr   need  not  establish  freedom  from  negligence;  Spurrier  v. 
Front  St.  Cable  Ry.,  8  Wash.  662,  29  Pac  847,  to  same  point;  also 
Sheff   ▼.    City  of  Huntington,  16  W.  Va.  817,  Hulehan  y.  Green 
Bay.  etc.,  B.  B..  68  Wis,  527,  82  N.  W.  532,  and  Valin  v.  Milwaukee. 
^^  B.  B.,  82  Wis.  6,  33  Am.  St  Rep.  20,  51  N.  W.  1086,  question  of 
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contributory  negligence  for  Jnry,  proof  must  be  clear  and  dedslTe.  i^ 
Cited  and  approved,  arguendo,  in  Baltimore,  etc.,  R.  B.  t.  Griffith,  ^ 
169  U.  8.  610,  40  L.  278,  16  S.  Ct  108,  McKeever  v.  Market  St  B.  v.i 
R.,  09  CaL  300,  and  Kansas  Pac.  By.  v.  Pointer,  14  Kan.  51,  in  i^ 

general  discussion;  Owens  v.  Bichmond,  etc.,  B.  B.,  88  N.  G.  506.         -u 
510,  Shenandoah  Valley  B.  B.  ▼.  Moose,  83  Ya.  831,  8  S.  B.  798, 
Gerity  v.  Haley,  29  W.  Va.  103,  11  S.  B.  903,  Eastbnm  v.  Norfolk         qi 
&  W.  B.  B..  34  W.  Va.  694,  12  S.  E.  823,  and  Myers  v.  Chicago,  etc.,  « 

Ry.,  95  Fed.  412,  arguendo,  in  dissenting  opinion.     See  following  -^^ 

QOtes:  75  Am.  Dec.  384,  86  Am.  Dec.  587,  84  Am.  Bep.  625,  and  39 
Am.  Bep.  511. 

Distinguished  in  Parrott  v.  New  Orleans,  etc.,  B.  B.,  62  Fed.  563, 
holding  complaint  showing  plaintiff  guilty  of  negligence  is  bad. 

Neglig^ence. —  Less  discretion  is  required  of  an  infant  than  an  *? 

adult,  according  to  maturity  and  capacity  of  child,  p.  408. 

Cited  and  approved  in  Miles  ▼.  Receivers,  etc.,  4  Hughes,  179,  F.  -^ 

C.  9,544,  holding,  under  facts,  lame  boy,  eight  years  of  age,  guilty  "^ 

of  contributory  negligence;  Crane  Blevator  Co.  v.  Lippert,  63  Fed.  ^ 

948,  24  U.  8.  App.  176,  finding  of  Jury  that  youth  was  innocent  ' 

of  contributory  negligence,  binding  on  appellate  court;  Illinois  Cent.  J 

R.  ▼.  Jones,  95  Fed.  380,  381,  383,  385,  389,  question  as  to  whether  t 

boy  of  ten  was  guilty  of  contributory  negligence,  was  for  the  jury; 
(Jovernment  Street  R.  R.  v.  Hanlon,  63  Ala.  80,  child  of  tender  :* 

years  presumed  to  be  incapable  of  exercising  discretion,  and  con-  :\ 

tributory  negligence  no  defense;  Little  RocIj,  etc.,  Ry.  v.  Barker. 
38  Ark.  872,  instruction  in  accordance  with  syllabus  rule,  proper:  j 

Pueblo  Electric  St  Ry.  v.  Sherman,  25  Colo.  119,  71  Am.  St  Rep. 
117,  53  Pac.  828,  whether  infant  should  be  held  responsible  for  his  > 

contributory  negligence,  a  question  for  Jury;  Western,  etc,  R.  R.  , 

V.  Young,  81  Ga,  416,  12  Am.  St  Rep.  325,  7  S.  B.  914,  age  and 
capacity  must  both  be  taken  into  consideration;  Chicago,  etc,  R.  ^ 

R,  ▼,  Murray,  71  111.  607,  to  the  same  point;  St  Louis,  etc.,  Ry.  v. 
Valirius,  56  Ind.  520,  railroad  company  liable  for  injury  to  youth- 
ful employee,  caused  by  defective  cars;  McMillan  v.  B.  &  M.  R.  R., 
46  Iowa,  233,  instruction  in  accordance  with  syllabus  rule,  wrong- 
fully refused;  Merryman  v.  Chicago,  .etc.,  Ry.,  85  Iowa,  638,  62  N. 
W.  546,  boy  of  thirteen,  crushed  by  turn-table,  guilty  of  contrib- 
utory negligence;  Kansas  Pac.  Ry.  v.  Whipple,  39  Kan.  640,  18 
Pac  735,  railway  company  liable,  where  boy  of  nine  was  injured 
while  wrongfully  walking  on  track;  Westerfirfd  v.  Levis,  43  La, 
Ann.  69,  9  So.  55,  child  of  five  years  and  seven  months  prima  facie 
incapable  of  contributory  negligence;  Elkins  v.  Boston,  etc,  R.  R^ 
115  Mass.  200,  age  of  plaintiff,  competent  evidence;  Wrl^t  t.  De- 
troit, etc,  Ry.,  77  Mich.  127,  43  N.  W.  766,  charge  falling  to  state 
syllabus  rule,  erroneously  defective;  Twist  v.  Winona,  etc  R.  R, 
;^  Minn.  169,  12  Am.  St  Rep.  629,  89  N.  W.  405.  boy  of  ten  and 
one-half  years,  injured  while  playing  on  turn-table,  guilty  of  con- 
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tribntory  negligence;  Mackey  t.  YlckBbnrg,  64  Miss.  788,  2  So.  ISO 
wm  U^gal  inference  that  Infant  of  six  was  guilty  of  negligence; 
Westbrook  t.  Mobile,  etc.,  B.  R.,  66  Miss.  568,  14  Am.  St  Bep. 
58ft,  6  So.  322,  child  of  tender  years,  prima  fticie  exempt  from  re 
qNMisibility;  Ridenhonr  y.  Kansas  Oity  Cable  By.,  102  Ma  287,  14 
8.  W.  762»  boy  responsible  for  failure  to  exercise  reasonable  care 
and  diligence  as  characterized  average  boy  of  his  age;  Donoho 
T.  Ynlcan  Iron  Works,  7  Mo.  App.  450,  child  playing  In  street  may 
recorer  for  injury  caused  by  street's  unsafe  condition;  Stone  r. 
Dry  Dock,  etc.,  R.  R.,  115  N.  Y.  109,  21  N.  B.  713,  suit  should  not 
have  been  dismissed,  but  question  of  infant's  negligence  submitted 
to  jury;  Bottoms  v.  Seaboard  &  R.  R.  R.,  114  N.  C.  712.  41  Am 
St  Rn>.  806,  19  S.  B.  732,  25  L.  R.  A.  792,  and  n.,  negligence  o: 
Infant,  twenty-two  months  old,  will  not  relieve  railroad  from  lla-  ^   i 

bflity  for  Injnries;  L.  B.  &  W.  R.  R.  v.  Mackey,  53  Ohio  St  384,  5- 
Am.  St  Bep.  645,  41  N.  B.  981,  29  L.  R.  A.  760,  child  nine  yeai  >  '^ 

old,  exercising  degree  of  care  to  be  expected  from  one  of  his  years 
ana  Intelligence,  not  guilty  of  negligence;  Wallace  v.  Suburban  Ry.. 
26  Or.  180,  87  Pac.  478,  25  L.  R.  A.  667.  and  n..  degree  of  care  re- 
quired of  child,  a  matter  for  Jury;  Young  v.  Clark,  16  Utah.  51,  50 
Pac  834,  to  the  same  point;  Reed  v.  Madison,  83  Wis.  176.  53  N 
W.  548,  17  L».  R.  A.  736,  child  injured  by  defective  sidewalk,  not 
beid  to  same  degree  of  care  as  adult;  Railroad  Co.  v.  Stout  17  Wall. 
600,  21  L.  748,  arguendo;  Thurber  r.  Harlem,  etc.,  R.  R.,  60  N.  Y. 
335,  and  Murray  ▼.  Richmond  R.  R.,  93  N.  C.  95,  96.  See  following 
notes:  55  Am.  Dec.  676,  and  49  Am.  St  Rep.  409. 

Distingnished  in  Felton  v.  Aubrey,  74  Fed.  353.  43  U.  S.  App. 
278,  liolding  railroad  company  owes  no  greater  duty  to  infant  tres- 
passing upon  its  tracks,  than  to  an  adult;  Western  Ry.  y.  Mutch. 
W  Ala.  198,  38  Am.  St  Rep.  183,  11  So.  896,  21  L.  R.  A.  318.  rail- 
read  company  not  responsible  for  death  of  trespassing  infant,  killed 
while  attempting  to  board  train;  McLaughlin  v.  New  Orleans,  etc.. 
B.  R^  48  lia.  Ann.  26.  18  So.  703,  boy  of  eleven,  crossing  track  after 
warning,  guilty  of  contributory  negligence;  Manly  v.  Wilmington, 
etc,  R.  R.,  74  N.  C.  660,  railroad  company  not  liable  for  death  of 
difld  killed  while  lying  asleep  upon  track;  Houston,  etc.,  R.  R.  v. 
]|{llgf^  51  Tex.  275,  minor,  aged  nineteen,  cannot  recover  for  dam- 
1^  canaed  by  negligence  of  fellow  employee. 

i^rial, Instructions,  assuming  as  existing,   facts  of  which   no 

oroof  ia  found  In  record,  should  not  be  granted,  p.  409. 

Cited  and  rule  followed  in  Insurance  Co.  v.  Baring,  20  WalL  162, 
22  L.  262,  holding  prayer  must  be  rejected,  there  being  no  evidence 
to  support  facta  assumed;  Chambers  County  v.  Clews,  21  Wall.  824, 
22  L.  620,  bill  of  exceptions  being  silent  court  would  not  assume 
that  revenue  stamp  of  certain  value  was  on  bond;  New  Jersey,  etc.. 
jjj^  Q^  Y.  Baker,  94  U.  S.  611.  24  li.  260,  eourt  properly  refused  in- 
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structlons  based  upon  assumed  facts;  Maryland  Cent  K.  B.  ▼. 
Neubeur,  62  Md.  402,  Instruction  permitting  Jury  to  put  aside  eyl« 
dence  and  find  upon  presumption,  erroneous. 

TriaL — Where  general  scope  and  tendency  of  charge  Is  correct, 
ftzceptlons  to  It  will  not  be  sustalnedt  because  detached  sent^ices 
are  open  to  criticism,  p.  409. 

Followed  In  Chicago,  etc.  By.  v.  Llnney,  50  Fed.  49,  19  U.  8. 
App.  816,  where  Instruction  was  correctly  qualified  by  furth^  in- 
structions; St  Louis,  etc..  By.  v.  Needham^  09  Fed.  826,  82  U.  8. 
App.  685,  to  the  same  point;  Everett  y.  8pencer,  122  N.  C.  1011, 
30  8.  B.  334,  it  Is  duty  of  jury  to  construe  whole  charge  of  court 

15  WalL  410-426,  21  L.  198,  TIFFANY  v.  LUCAS. 

Bankruptcy. —  Sale  by  Insolyent  made  within  six  months  of  sub- 
sequent banloniptcy,  is  not  necessarily  void,  under  thirty-fifth  sec- 
tion of  bankrupt  act  Fraudulent  design  of  bankrupt,  and  knowl- 
edge of  it  on  part  of  vendee,  must  concur  to  bring  sale  within  pro- 
hibition of  the  law,  pp.  420-421. 

Cited  and  rule  applied  in  Wager  v.  Hall,  16  Wall.  601,  21  L.  506, 
where  circumstances  showed  creditor  had  knowledge  of  vendor's 
insolvency,  sale  was  void;  Casey  v.  La  Sodete  de  Credit  MobiUer. 
2  Woods,  82,  F.  C  2,496.  pledge  of  notes  in  substitution  of  note^ 
already  pledged  by  bank  to  secure  loan  to  Itself,  not  void;  Love  v. 
Love,  15  Fed.  Cas.  998,  execution  lien  unaffected  by  subsequent 
bankruptcy  proceedings;  In  re  Union  Pac.  B.  B.,  24  Fed.  Cas.  627, 
not  an  act  of  bankruptcy  for  corporation  to  convey  property  in  trust 
to  secure  bonds,  issued  for  purpose  of  paying  unsecured  debts; 
Tudson  ▼.  Courier  Co.,  8  Fed.  425,  transfer  to  preferred  creditor,  not 
void  where  other  creditors  Joined  in  arrangement;  Armstrong  v. 
Chemical  Nat  Bank,  41  Fed.  239,  6  L.  B.  A.  229,  and  n.,  creditor 
may  retain  property  transferred  to  secure  loan;  In  re  Nathan,  92 
Fed.  592,  mortgage  given  to  secure  creditor,  having  knowledge  of 
debtor's  Insolvency,  void;  In  re  Cobb,  96  Fed.  825,  upholding  in- 
solvent's pledge  of  collateral  to  bank;  Stone  v.  Jenlson,  111  Mich. 
599,  604,  70  N.  W.  151,  153,  86  L.  B.  A.  678,  680,  and  n.,  payment 
to  depositor  not  invalid,  although  made  after  an  act  of  insolvency; 
Haas  V.  O'Brien,  66  N.  Y.  600,  assignment  for  benefit  of  cred- 
itors, made  in  good  faith,  not  void  per  se;  Ordway  v.  Montgomery, 
10  Lea,  520,  bona  fide  sale,  by  failing  debtor,  in  part  consideration 
of  creditor's  debt,  valid.  Cited  in  In  re  Pierson,  19  Fed.  Cas.  668, 
arguendo:  also  in  Singer  v.  Sloan,  22  Fed.  Cas.  203. 

Distinguished  as  to  facts  in  Alderdice  v.  State  Bank,  1  Hughes,  66, 
F.  C.  154,  and  Harrison  v.  McLaren,  11  Fed.  Cas.  657,  shipment 
after  insolvency,  to  creditor  making  advances  at  time,  not  a  pref- 
erence. 

Miscellaneous. —  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201,  F. 
C.  6,072,  but  without  particular  application. 
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15  WalL  427-129,  21  L.  177,  GRAHAM  v.  NORTON. 

ICandaxniiB. —  Neither  District  nor  Gircnit  Courts  hare  Jnrlsdle* 
tion  to  issue  mandamus  to  State  officer,  except  for  enforcement  of 
their  Jnd^rments,  pp.  428,  429. 

Cited  and  principle  applied  in  Oounty  of  Greene  y.  Daniel,  102 
U.  8.  196*  26  li.  101,  holding  judgment  necessary  to  support  man* 
damns  against  court  of  county  commissioners;  Davenport  y.  County 
of  Dodge,  105  U.  S.  243,  26  L.  1021,  to  the  same  point;  Rosenbaum 
V.  Bauer,  120  U.  S.  455.  30  L.  745,  7  S.  Ct  635,  affirming  S.  C,  11 
Sawy.  621,  28  Fed.  224,  Circuit  Court  cannot  acquire  jurisdiction 
of  original  mandamus  proceeding,  against  city  officer,  by  removal 
from   State  court;  In  re  Blake,  175  U.  S.  118,  error,  and  not  man- 
damus, held  proper  method  of  securing  modification  of  State  court 
decree:  McCauley  v.  Kellogg,  2  Woods,  18,  F.  C.  8,688,  judgment 
necessary   to   support   mandamus   against   municipal   corporation; 
United  States  v.  Pearson,  24  Blatchf.  455,  32  Fed.  310,  Circuit  Court 
cannot  compel  postmaster,  by  mandamus,  to  transmit  mail  at  lower 
rate;   Stryker  v.  Board  of  Commissioners,  77  Fed.  574,  40  U.  S. 
App.   583,  holder  of  judgment  against  county  board  not  entitled 
to  mandamus  to  compel  a  special  tax  levy  to  satisfy  same;  In  re 
Forsyth.  78  Fed.  301,  District  Court  could  not  compel  clerk,  by  man- 
rl.imns,  to  deliver  surplus  from  sale  to  receiver;  State  v.  Lake  B., 
« tc,  R.  Co.,  85  Fed.  8,  refusing  mandamus  to  compel  railroad  to  re- 
construct crossings  in  accordance  with  statute.    Cited  in  Kuechler  v. 
Wright,  40  Tex.  660,  arguendo,  dissenting  opinion.    Approved,  argu- 
t^ndo.  In  Fuller  v.  Aylesworth.  75  Fed.  699,  43  U.  S.  App.  657,  argu- 
p^ndo;  Walte  v.  Santa  Cruz,  89  Fed.  623,  624,  Shepard  v.  Tulare  Irr. 
Dist.,  W  Fed.  4,  and  Herring  v.  Modesto  Irr.  Dist,  95  Fed.  710. 

Distinguished  in  State  v.  Philips,  97  Mo.  346,  10  S.  W.  861,  3 
L.  B.  A.  481,  and  n.,  holding  Missouri  courts  not  so  restricted. 

15  WalL  429-439,  21  U  200,  CITY  OF  RICHMOND  v.  SMITH. 

TriaL — Issues  of  fact  in  civil  causes  in  Circuit  Courts  may.  If 
parties  so  agree,  be  tried  and  determined  by  court  without  interven- 
tion of  jury,  and  findings  have  same  effect  as  verdict  of  jury,  p. 
437. 

Appeal  and  error. —  Where  trial  of  facts  is  by  court,  and  finding 
geneial,  nothing  is  open  to  review  but  rulings,  or  perhaps  instruc- 
tions of  court  as  presented  by  bill  of  exceptions,  p.  438. 

Rule  reaffirmed  in  Insurance  Co.  v.  Folsom,  18  WalL  252,  21  L. 
834,  and  Romero  t.  Desmarais,  4  N.  Hex.  368,  5  N.  Hex.  146;  20 
Pac.  788L 

War* — In  suit  by  citizen  against  municipality,  to  recover  for 
SH^pnty  destroyed  by  city  as  war  measure,  and  under  pledge  to 
pay  compensation.  It  is  no  defense  that  the  goods  would  in  any 
event  have  been  destroyed  by  subsequent  conflagration,  p.  438. 
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Cited  and  relied  on  In  McLaughlin  ▼.  Green,  50  Miss.  464,  hold- 
ing military  officer  liable  for  liqnors  he  had  destroyed  to  prevent 
them  from  falling  into  hands  of  soldiers,  who  might  haye  become 
iBtoxicated  and  destroyed  other  property. 

€k>iirts. —  Interpretation  of  State  statute  by  highest  State  court  is 
rale  of  decision  in  Federal  courts,  p.  438. 

Reaffirmed  in  Hall  y.  De  Oulr,  95  U.  S.  500,  24  L.  552,  State  ▼. 
Raihroad  Co.,  8  Fed.  889,  Fidelity  Ins.  Co.  v.  Iron  Co.,  42  Fed.  376, 
and  Hill  y.  Boston,  122  Mass.  380,  23  Am.  Rep.  366. 

Municipal  corporations. —  Act  of  government  of  city  of  Rich- 
mond during  Civil  War,  in  ordering  destruction  of  liquors  and 
pledging  city's  credit  to  pay  for  them,  was  a  valid  act  and  binding 
on  city,  p.  439. 

Cited  and  applied  in  Hendry  v.  Cline,  29  Ark.  417,  and  Howell 
y.  Hogins,  37  Ark.  113,  both  holding  judicial  proceedings  of  Con- 
federate courts  entitled  to  full  faith.    See  note,  98  Am.  Dec.  698. 

Denied  in  Wallace  v.  Richmond,  94  Va.  213,  217,  26  S.  B.  587,  588, 
86  L.  R.  A.  558,  559. 

Miscellaneous.—  Miscited  in  Torlina  v.  Trorlicht,  5  N*  Mex.  160, 
21  Pac  72. 

15  WalL  439-449,  21  L.  224.  HANAUBR  v.  WOODRUFF. 

Bills  and  notes. —  Bonds  issued  by  authority  of  convention  which 
attempted  to  carry  State  of  Arkansas  out  of  Union,  do  not  constitute 
good  consideration  for  a  promissory  note,  p.  442. 

ated  and  relied  on  in  Sprott  v.  United  States,  20  WaU.  464,  22  L. 
872,  holding  purchaser  of  cotton  from  Confederate  government,  who 
knew  money  paid  went  to  support  Rebellion,  cannot  recover  in 
Court  of  Claims  for  cotton  captured  and  sold  under  captured  and 
abandoned  act;  Dewing  v.  Perdicaries,  96  U.  S.  195,  24  L.  655,  as 
authority  for  rule  that  all  acts  done  in  aid  of  Rebellion  were  illega) 
and  void;  Branch  v.  Haas,  4  Woods,  589,  591,  16  Fed.  55,  56,  hold- 
ing contract  made  since  war,  for  sale  of  Confederate  bonds,  is  based 
on  illegal  consideration,  and  is  void;  Moody  v.  Bibb,  50  Ala.  249, 
Bailey  v.  Fitzgerald,  56  Miss.  590,  591,  and  Newman  y.  Reed,  50 
Ala.  302,  303,  all  holding  guardian  liable  for  converting  his  ward's 
funds  into  Confederate  treasury  notes;  Ware  v.  Jones,  61  Ala.  294. 
holding  contract  made  during  war,  for  sale  of  property  which  vendor 
knew  was  to  be  used  in  aid  of  Rebellion,  is  unenforceable;  Tucker 
y.  Homer,  28  Ark.  336.  Sllfer  v.  Howell,  9  W.  Va.  898,  399.  400,  401, 
and  Converse  v.  Bvins,  5  8.  C.  54,  presenting  similar  facts  to  those 
tn  principal  case;  Read  y.  Smith,  60  Tex.  882,  holding  contract  of 
county  officer  to  do  an  illegal  act  is  void.  Cited,  arguendo,  in 
Confederate  Note  Case,  19  WalL  556,  22  L.  199,  where  it  was  held 


MT  '  Notes  OD  U.  &  Beports.  15  WalL  450-45o 

tluH  iB  ease  of  suit  being  brought  on  contracts  payable  in  dol- 
lars, entered  into  in  southern  States  during  Civil  War,  parol  evi- 
taice  was  admissible  to  explain  meaning  of  word  **  dollars/'  as  used 
in  snch  contracts;  Jefferson  v.  Burhans,  85  Fed.  953,  as  to  manner 
of  pleading  where  party  wishes  to  take  advantage  of  fiict  that 
contract  la  illegal;  Keith  y.  Clarke,  4  Lea,  780,  in  discussing  yaUdity 
of  notes  Issued  by  Bank  of  Tennessee  during  Civil  War;  Dngger 
7.  Bocock,  104  U.  &  602,  26  L.  848,  without  special  application. 

Distinguished  in  dissenting  opinion  in  Sprott  v.  United  States,  20 
WalL  466,  22  L.  873  (see  opinion  majority,  supra),  and  Wilmington, 
etc,  B.  R.  y.  King,  91  U.  8.  4,  23  L.  186,  both  holding  contracts  made 
during  war,  in  Confederate  States,  payable  in  Confederate  currency, 
are  not  Invalid  between  parties  thereto  if  not  designed  to  aid  in- 
surrectionary government;  Baldy  v.  Hunter,  171  U.  S.  898,  18  S. 
Gt  8QB,  where  investment  by  guardian  of  his  ward's  funds,  consist- 
ing of  Confederate  currency,  in  bonds  of  Confederate  States,  was 
held  a  valid  transaction;  Berry  v.  Bellows,  30  Ark.  211,  holding 
payment  of  debt  in  Confederate  currency,  made  and  accepted  in 
?ood  faith,  at  time  and  place  when  it  was  current,  discharged  debt; 
Wallace  t.  Lark,  12  S.  0.  579,  12  Am.  Bep.  517,  answer  alleging  note 
complained  on  was  given  as  purchase  money  for  horse,  to  be  used 
io  Confederate  service,  held  not  good  defense;  Sayles  v.  Mullen,  1 
Posey.  894,  895,  896,  enforcing  contract  payable  In  Confederate 
bonds. 

Contracts. —  When  a  contract  is  connected  by  its  consideration 
with  an  illegal  transaction,  a  court  of  justice  will  not  aid  its  en- 
forcement, p.  443. 

Miscellaneous.—  Miscited  in  Sturm  v.  Boker,  150  U.  S.  834,  37  L. 
1102,  14  &  Ot  106. 

15  WalL  450-458,  21  L.  203,  FLANDERS  v.  TWBBD. 

Appeal  and  error. —  An  objection  to  allowance  for  fees  of  clerk 
and  marshal  cannot  be  sustained  in  Supreme  Court,  when  record 
furnishes  no  means  for  ascertaining  what  services  were  rendered, 
p.  452. 

Damages. —  Jury  cannot  allow  counsel  fees  as  damages,  in  suit 
agaJtist  treasury  agent  for  Illegal  seizure  of  proi>erty,  p.  468. 

Reaffirmed  in  The  Alice,  12  Fed.  502,  Indianapolis  Journal  v.  Pugh^ 
6  Ind.  App.  529,  33  N.  B.  996,  in  disapproving  instruction  to  jury 
relative  to  damages  in  suit  for  libel;  Dorris  v.  Miller,  105  Iowa,  569, 
75  N.  W.  483,  holding  counsel  fees  of  executor  in  setting  aside 
ancillary  administration  erroneously  granted  to  defendant  cannot 
be  recovered  from  defendant;  Burruss  v.  Hines,  94  Ya.  420,  26  &  H 
87& 
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15  Wan.  454-459»  21  L.  204,  TOMLINSON  T.  JBSSUP. 

Taxation. —  Legislature  may  surrender  State's  right  of  tazatloQ 
oyer  particular  property  so  as  to  bind  Its  snccessors,  p.  458. 

Oited  and  applied  in  Pacific  R.  B.  Ck>.  v.  Maguire,  20  WalL  42,  22 
L.  285,  where  Missouri  statute  exempting  property  of  railroad  com- 
pany from  taxation  under  certain  conditions  was  held  to  create 
a  contract;  Barnes  ▼.  Komegay,  62  Fed.  674,  holding  void  statute 
providing  for  listing  of  property  for  taxation  which  had  been  ex- 
empted by  prior  legislature.  Oited  incidentally  in  Farrls  v.  Vanniw , 
6  Dak.  212,  42  N.  W.  41,  3  li.  B.  A.  723. 

Ck>rporation8. —  Under  South  Carolina  act  of  1841  subsequent 
corporate  charters  were  subject  to  the  reserve  power  unlets  q^ec- 
ially  excepted,  p.  458. 

Oited  to  this  effect  in  McOandless  t.  Railway  Co.,  88  S.  0.  112,  16 
S.  B.  431,  432,  18  L.  B.  A.  443,  444.  Cited  incidentally  in  Green- 
wood V.  Freight  Co.,  105  U.  8.  21,  26  L.  965,  as  authority  for 
holding  that  whatever  right,  franchise  or  power  in  corporation  de- 
pends for  its  existence  upon  granting  clause  of  charter,  is  lost  by  its 
repeaL 

Qualified  in  Hoge  v.  Baihroad  Co.,  99  U.  8.  853,  26  L.  304,  not  dear 
iu  what  respect 

Gorporationa. — Object  of  reservation  by  State  of  right  to  amend 
or  alter  corporation  charter  was  to  prevent  a  grant  of  corporate 
lights  and  privileges  in  form  which  would  prevent  legislative 
interference  with  their  exercise,  p.  458. 

Cited  and  applied  in  United  States  v.  Union  Pacific  B.  B.,  160 
U.  S.  50,  40  L.  336,  16  S.  Ct  208,  in  affirming  validity  of  acts  passed 
in  amendment  of  statutes  enacted  in  aid  of  Pacific  railroads. 

Corporations. —  Beservation  in  corporation's  charter  of  right  to 
alter,  amend  or  repeal  same,  affects  entire  relation  between  State 
and  corporation,  and  places  under  legislative  control  all  rights 
derived  by  charter  directly  from  State,  p.  469. 

Cited  and  principle  applied  in  New  York,  etc..  By.  Co.  v.  Bristol, 
151  U.  S.  567,  38  L.  273,  14  S.  Ct  440,  and  Montclalr  v.  Bailway 
COh  46  N.  J.  Bq.  443,  18  AtL  245,  In  affirming  validity  of  statute 
requiring  railroad  companies  to  change  grade  crossing;  Spring 
Valley  Co.  v.  Bartlett,  8  Sawy.  '^SO,  16  Fed.  642,  holding  valid 
constitutional  amendment  changiug  mode  of  fixing  rates  to  be 
charged  by  water  company  for  use  of  water;  United  States  v. 
Telegraph  Co.,  50  Fed.  36,  approving  act  amending  act  granting 
franchise  to  Pacific  railroads;  Leep  v.  Bailroad  Co.,  58  Ark.  482,  41 
Am.  St  Bep.  127,  25  S.  W.  83,  23  L.  B.  A.  278,  and  St  Louis,  etc.. 
By.  Co.  t.  Paul,  64  Ark.  88.  62  Am.  St  Bep.  158,  40  S.  W.  706, 
37  L.  B.  A.  506,  both  holding  statute  valid  which  prohibited  tht 
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withholding  of  employee's  wages;  McGowan  y.  McDonald,  111 
OtL  e7»  52  Am.  St  Rep.  155,  48  Pac  420,  afOrmlng  Talldltj  of 
statute  changing  stockholder's  liability;  Macon,  etc.,  Ry.  CJa  t. 
Gibson,  85  Ga.  15,  21  Am.  St  Rep.  139,  11  S.  E.  443,  where  statute 
changing  route  railroad  company  is  to  follow  in  constmctlon  of  its 
road  was  held  valid;  Cumberland,  etc.,  Ry.  Co.  v.  Barren  County 
Comt;  10  Bush,  610,  in  holding  yalid  act  amending  corporation's 
charter  whereby  new  and  additional  conditions  were  imposed  on  its 
ri|^t  to  accept  county  bonds  issued  in  its  behalf;  Sprigg  y.  Tele- 
graph Co.,  46  Md.  77,  holding  exercise  by  legislature  of  power  to 
alter  or  amend  corporation's  charter  does  not  impair  obligation  of 
(.ontract;  State  y.  Com.  of  Taxation,  37  N.  J.  L.  287,  and  Mayor 
V.  Railroad  Co.,  113  N.  Y.  318,  21  N.  B.  62,  both  holding  valid  statute 
changing  mode  of  taxing  railroad  corporations;  dissenting  opinion 
in  Commonwealth  v.  Banl^  97  Ky.  625,  81  8.  W.  1021,  the  majority 
holding  statute  in  question  void  as  impairing  obligation  of  contract 
Cited,  arguendo,  in  dissenting  opinion  In  Spring  Valley  Co.  t. 
Schottler,  110  U.  S.  870,  28  L.  182,  4  S.  Ct  60,  Northern  Bank  t. 
Stone,  88  Fed.  424,  Central  Ry.  Co.  v.  State,  54  Ga.  409,  420,  Appeal 
Tax  Court  v.  Academy,  50  Md.  446,  State  Board  of  Assessors  ▼. 
Central  R.  R.,  48  N.  J.  L.  305,  4  Atl.  620,  West  Jersey,  etc^  Co.  ▼. 
Camden,  etc,  Co.,  52  N.  J.  Bq.  482,  29  AtL  844,  People  v.  O'Brien, 
Ul  N.  T.  49.  7  Am.  St  Rep.  708,  18  N.  B.  708,  2  L.  R.  A.  264,  and  IL, 
and  Attorney-General  v.  Railway  Cos.,  85  Wis.  576,  without  special 
application.  Cited  in  note,  7  Am.  St  Rep.  721,  722,  also  note, 
62  Am.  St  Rep.  172. 

Distinguished  in  Parrott's  Chinese  Case,  6  Sawy.  855,  856,  1  Fed. 
488,  holding  State,  under  its  power  to  alter  corporation's  charter, 
cannot  enact  legislation  which  conflicts  with  Federal  treaty  stipu- 
lations; Coast  Line  R.  Co.  v.  Savannah,  30  Fed.  650,  where  statute 
requiring  street  railway  company  to  pave  a  greater  portion  of 
street  than  was  required  by  its  charter  was  held  void;  Southern 
Pac.  Co.  v.  Board,  78  Fed.  254,  holding  under  reserved  power  State 
cannot  affect  rigbts  of  corporation  not  given  solely  by  charter; 
Commonwealth  v.  Raihroad  Cos.,  95  Ky.  74,  23  S.  W.  871,  on  stat- 
utory grounds;  Dow  ▼.  Railroad  Co.,  67  N.  H.  62,  36  AH.  542,  where 
statute  authorizing  railroad  corporations  to  lease  their  property 
by  two-thirds  vote  of  stockholders  was  held  inapplicable  to  corpo- 
rations formed  before  its  enactment  although  such  corporations 
were  formed  under  law  reserving  power  in  State  to  alter  or  amend 
charters. 

Oonstitational  law.— flouth  Carolina  act  of  1865,  providing 
exempting  from  taxation  property  of  a  certain  railroad  company, 
held  to  be  subject  to  repeal  under  provisions  of  act  of  1841,  reserving 
right  to  alter,  amend  and  repeal,  p.  459. 

Cited  and  applied  In  Sinking  Fund  Cases,  99  U.  8.  720,  25  L. 
501,  and  United  States  v.  Union  Pac  R.  R.,  160  V.  S.  87,  40  L. 
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332,  16  8.  Gt  204,  in  holding  valid  acts  of  Gongress  amending 
acts  passed  in  aid  of  construction  of  Pacific  railroads;  Railroad 
Co.  y.  Maine,  96  U.  S.  511,  24  L.  841,  Citizens'  Bank  v.  Owensboro, 
173  U.  S.  645.  19  8.  Ct  533,  Covington  v.  Kentucky,  173  U.  8.  239,  19 
S.  Ct  386,  West  Wis.  Ry.  Co.  v.  Board,  85  Wis.  268,  272,  Hewitt  v. 
Railroad  Co.,  12  Blatchf.  467,  F.  C.  6,443,  8tate  v.  Maine  Central,  66 
Me.  505,  508,  8tate  v.  Railroad  Co.,  44  Md.  165,  and  Louisville  Water 
Co.  V.  Clark,  143  U.  8.  12,  36  L.  58,  12  8.  Ct  849,  all  holding  statute 
revoking  an  exemption  from  taxation  valid,  where  corporation  was 
formed  under  laws  which  gave  State  right  to  amend  charter; 
Charleston  v.  Jessup,  154  U.  8.  592,  38  L.  1089,  14  8.  Ct  1198,  fol- 
lows principal  case;  In  re  Powell,  5  Mo.  App.  222,  where  the  revo- 
cation of  an  exemption  from  jury  service  was  held  applicable  to 
parties  who  had  acquired  right  prior  to  passage  of  act;  Western, 
etc.,  Ry.  Co.  v.  Rollins,  82  N.  C.  529.  in  affirming  power  of  legislature 
to  alter  or  amend  laws  under  which  corporations  are  formed.  Cited 
incidentally  in  Doyle  v.  Insurance  Co.,  94  U.  8.  540,  24  L.  151,  and 
Manchester  Ins.  Co.  v.  Herriott  91  Fed.  719,  where  court  holds 
a  State  may  revoke  a  mere  license  at  pleasure;  dissenting  opinion 
In  Sinking  Fund  Cases,  99  U.  8.  758,  25  L.  515  (see  opinion  of 
majority,  supra);  Pearsall  v.  Great  Northern  R.  R.,  161  U.  8.  663, 
40  L.  844,  16  8.  Ct  709,  reversing  8.  C,  78  Fed.  943,  holding  further 
as  to  when  a  license  may  be  revoked;  Rockland  Water  Co.  v. 
Camden,  etc..  Water  Co.,  80  Me.  562,  15  AtL  787,  1  L.  R.  A.  894, 
without  special  application. 

Distinguished  In  dissenting  opinion  In  Citizens'  Bank  v.  Owens- 
boro,  173  U.  S.  658,  659,  10  S.  Ct  572.  573  (see  opinion  of  majority, 
supra);  Ex  parte  Goodin,  67  Mo.  639,  holding  where  party  has  ac- 
quired right  of  exemption  from  Jury  service,  right  cannot  be  taken 
from  him;  Commonwealth  v.  Railroad  Co.,  81  Va.  366,  where  State 
had  exempted  corporation  from  taxation  and  had  not  reserved 
power  to  alter  its  charter. 

Miscellaneous. —  Cited  incidentally  in  Ex  parte  Chamberlain,  55 
Fed.  707,  and  Marion,  etc..  Road  Co.  v.  Sleeth,  53  Ind.  41;  erro- 
neously in  Insurance  Co.  v.  Raymond,  70  Mich.  507,  38  N.  W.  485. 

15  WalL  460-470,  21  L.  189,  TOMLINSON  v.  BRANCH. 

Railroads. —  Where  two  companies  are  consolidated,  presump- 
tion Is  that  each  road  will  be  held  with  privileges  and  burdens 
originally  attaching,  p.  465. 

Cited  and  applied  in  County  of  Scotland  v.  Thomas,  94  U.  8. 600, 24 
L.  220,  affirming  8.  C,  3  DUL  12,  F.  C.  18,909,  where  new  company 
was  held  entitled  to  privileges  conferred  on  old  one;  Green  County 
V.  Oonners,  109  U.  8.  106,  27  L.  872,  8  8.  Ct  70,  reaffirms  rule  and 
discusses  difference  in  effect  between  sale  and  consolidation: 
Tennessee  v.  Whitworth,  117  U.  8.  147,  29  L.  836,  6  8.  Ct  652 
(affirming  8.  C,  22  Fed.  83),  and  Daniels  y.  Raihroad,  62  Mo.  47. 
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reafflrm  the  mle;  Langborne  v.  Richmond  R.  R.,  91  Ya.  374,  22 
8.  B.  1^  one  injured  by  railway  before  consolidation  may  either 
fue  It  or  consolidated  company,  but  not  both;  Rldgway  Township 
V.  Griswold,  1  McCrary,  153,  F.  O.  11,819,  as  authority  for  holding 
effect  of  consolidation  of  two  railway  companies  is  to  extingnisb 
both  and  form  a  new  one;  Henderson  y.  Railroad  Co.,  21  Fed.  364, 
and  Citizens'  R.  Co.  ¥.  Memphis,  53  Fed.  731,  both  holding  the  effect 
of  consolidation  is  to  be  determined  from  intent  of  legislature: 
Bloxham  v.  Railroad  Co.,  35  Fla.  728,  17  So.  923,  and  People  v. 
Railroad  Co.,  120  111.  61,  10  N.  B.  664,  where  new  corporation  was 
held  to  take  property  of  old  with  Its  burdens;  Day  v.  Railroad  Co.. 
58  N.  J.  L.  680,  34  AtL  1082,  holding  new  corporation  entitled  to 
tal[e  benefit  of  condemnation  proceedings  instituted  by  one  of  old 
companies;  Tillman  y.  Coclce,  9  Baxt.  457,  holding  purchaser  of  .^ 

corporation  property  and  franchise  which  is  exempt  from  tax- 
ation acquires  benefit  of  exemption;  dissenting  opinion  In  State  v.  N 
I^lroad  Co.,  44  Md.  177,  the  majority  holding  rights  conferred 
on  consolidated  company  were  new  and  independent  of  those  of 
Did  companies.  Cited,  arguendo,  in  State  Board  y.  Railroad  Co., 
49  N.  J.  L.  200,  7  AtL  829,  where  it  was  held  exemption  from  tax- 
ation is  not  a  priyilege  which  passes  under  legislatlye  authorization 
permitting  corporation  to  transfer  Its  property  and  franchises; 
State  y.  Railroad  Co.,  60  6a.  274,  without  special  application. 

Distinguished  in  Harshman  y.  Bates  County,  3  DllL  159,  F.  C. 
6,148,  where  consolidation  was  affected  by  statute;  United  States 
T.  Stanford,  70  Fed.  863,  44  U.  S.  App.  68,  holding  rule  does  not 
apply  to  status  of  stock  and  stockholders. 

Taxation. —  Where  railroad  exempt  from  taxation  for  limited 
period  l>ecame  consolidated  with  another  company  whose  property 
was  perpetually  exempt,  the  limitation  follows  property  into  hands 
of  new  company  unless  charter  of  latter  clearly  shows  property  so 
acquired  might  take  benefit  of  perpetual  exemption,  p.  466. 

Reaffirmed  in  Central  Ry.  Co.  v.  Georgia,  92  U.  S.  676,  23  L.  762. 
Railroad  y.  Alsbrook,  110  N.  C.  165,  14  S.  B.  659,  and  Branch  y. 
Charleston,  92  U.  S.  682,  23  L.  752,  all  similar  to  principal  case; 
County  of  Scotland  y.  Thomas,  94  U.  S.  693,  24  L.  221  (affirming 
S.  C  8  DllL  12,  F.  0.  13,909).  and  Zimmer  y.  State,  80  Ark.  680, 
both  holding  new  company  entitled  to  priyileges  conferred  on 
merged  company;  Chesapeake,  etc..  Ry.  Co.  v.  Virginia,  ;)4  U.  S. 
726,  24  L.  312,  holding  railroad  company  formed  by  consolidation 
of  existing  companies  not  entitK«d  to  greater  immunity  from  tax- 
ation than  companies  seyerally  enjoyed  under  their  charters; 
T^nessee  y.  Whltworth,  117  U.  S.  146,  29  L.  835,  6  S.  Ct  651,  affirm- 
ing S.  O.,  22  Fed.  83,  holding  where  corporation  is  granted  aU 
rights  and  priyileges  of  another  corporation  it  is  entitied  to  exemp- 
tion  from   taxation  if  such  is  priyilege  of  corporation   specified: 
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Africa  T.  Board,  70  Fed.  739,  holdiag  new  companj  entitled  to 
franchises  owned  bj  old  company;  State  t.  Greene  (bounty,  54  Mo. 
552,  holding  where  several  railroads  consolidated,  new  company 
was  entitled  to  rights  and  privileges  which  old  companies  had 
■eyerally  enjoyed  in  portions  of  road  which  liad  belonged  to  them; 
F.  &  G.  B.  R.  Co.  V.  Anderson  County,  59  Tex.  667,  where  act  grant- 
ing exemption  from  taxation  was  held  to  create  a  contract  sus- 
tained by  valuable  consideration,  and  was  irrepealable.  Cited  in- 
cidentally in  AUen  v.  Baltimore,  etc..  By.  Co.,  114  U.  S.  816,  29  L. 
202,  5  S.  Ct  927,  and  Bx  parte  Chamberlain,  55  Fed.  707,  in  dis- 
cussion as  to  remedy  where  taxes  are  about  to  be  illegally  collected; 
arguendo,  in  State  v.  Bailroad  Co.,  66  Ga.  567,  and  State  v.  Board, 
37  N.  J.  li.  243,  without  special  application;  Cberaw,  etc^  By. 
Co.  V.  Commissioners,  88  N.  C.  525,  holding  on  formation  of  new 
company  by  consolidation  of  old  ones,  the  old  companies  cease  to 
exist,  and  law  forming  new  corporation  controls  its  corporate 
functions.  Cited  in  note,  2  DilL  187,  F.  a  8,987;  also  notes,  79 
AuL  Dec.  425,  and  7  Am.  St  Bep.  728. 

Distinguished  in  Keokuk,  etc.,  B.  B.  Oo.  t.  Missouri,  152  U.  S. 
305,  806,  88  L.  453,  14  8.  Ct  593,  594,  affirming  &  a,  99  Mo.  86. 
12  S.  W.  291,  6  L.  B.  A.  224,  where  it  was  held,  by  statute,  the 
effect  of  consolidation  was  to  form  a  new  company  which  was  not 
entitled  to  the  privileges  of  the  old  companies;  Smith  v.  Bailroad 
C€.,  114  Mich.  467,  72  N.  W.  330,  where  consolidation  was  effected 
under  general  statute  Indicating  new  company  should  constitute  a 
new  corporation;  State  v.  Garroutte,  67  Mo.  468,  and  People  v. 
Commrs.  of  Taxes,  82  N.  Y.  466,  on  statutory  grounds. 

Taxation. —  Legislature,  when  unrestricted  by  constitutional  pro- 
visions, has  power  to  exempt  property  from  taxation,  p.  468. 

Cited  and  relied  on  in  Pacific  B.  B.  Co.  v.  Maguire,  20  WalL  42, 
22  li.  285,  in  holding  such  an  exemption  when  conferred  constitutes 
a  contract;  Brie  By.  Co.  v.  Pennsylvania,  21  WalL  498,  22  L.  598. 
but  language  making  surrender  must  be  dear  and  unmistakable; 
Louisville,  etc..  By.  Co.  v.  Gaines,  2  Flipp.  628,  8  Fed.  272,  and 
Oliver  T.  Bailroad  Co.,  80  Ark.  180,  reaffirm  the  rule. 

Constitiitional  law. —  South  Carolina  act  of  1848,  authorising 
consolidation  of  two  railroad  companies,  by  its  third  section  with- 
drew charter  of  new  corporation  from  operation  of  statute  of  1841, 
reserving  right  to  alter  or  amend  corporate  charters;  the  reserve 
power  was  pot  reinstated  by  legislation  in  amendment  of  the 
charter,  eubsequentlj  obtained  by  the  corporation,  pp.  469,  470. 

Cited  incidentally  to  thia  effest  tn  Central  By.  Ca  t.  Georgia,  64 
Ga.  409,  and  New  Orleans  v.  St  An^ia's  Asylum,  81  La.  Ann.  296. 
Cited  in  McCandless  v.  Bailroad  Co.,  88  &  O.  111.  See  Itt  8.  B. 
431*  In  diacuasing  effect  at  act  of  1A44. 
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Btotas. —  In  this  case  a  salt  bj  stockholdera  to  enjoin  State 
officer  from  collecting  a  tax  on  corporation  property  was  sustained 
without  discussion  of  the  point,  pp.  400-470. 

Cited  in  the  following,  in  discussion  as  to  what  constitutes  a  suit 
against  a  State  within  meaning  of  eleventh  amendment  to  Federal 
Constitution;  Pennoyer  y.  M'Connaughy,  140  U.  8.  10,  85  L.  865,  n 
S.  Gt  701,  holding  suit  against  State  land  commissioners  not  a 
suit  against  State;  Reagan  y.  Farmers,  etc,  Co.,  154  U.  S.  889,  38 
L.  1020,  14  S.  Ct  1061,  where  suit  against  State  railroad  commission 
was  held  not  to  be  a  suit  against  State;  Tlndal  y.  Wesley,  107  U.  S. 
220,  42  L.  142,  17  S.  Ct  776,  where  suit  against  the  secretary  of  the 
State  of  South  Carolina  to  obtain  possession  of  certain  lands  held 
by  him  in  his  official  capacity  was  held  not  to  be  a  suit  against 
State;  Mills  y.  Oreen,  67  Fed.  824,  holding  suit  against  registrar 
of  voters  not  a  suit  against  State;  Western  U.  TeL  Co.  t.  Henderson, 
68  Fed.  507,  proceedings  similar  to  principal  case. 

Miscellaneous.— Cited  incidentally  in  Wllmer  t.  Railroad  GOh  2 
Woods,  456,  F.  a  17,776. 

15  Wan.  470-471,  21  L.  108,  CITY  OF  CHARLB8TON  T.  BRANCH. 

Similar  to  and  decided  with  Tomlinson  t.  Branch,  15  WalL  460, 
21  li.  180,  supra. 

Not  dted. 

U  WalL  471-477,  21  L.  58,  PROUT  t.  ROBT. 

Husband  aad  wife. —  No  particular  phraseology  is  neoessarj  to 
create  a  separate  estate  for  a  feme  covert,  p.  475. 

Cited  in  Bedinger  t.  Wharton,  27  Qratt  866,  and  Harsberger  v. 
Alger,  81  Gratt  61,  both  holding  courts  will  look  to  entire  Instrument 
to  ascertabi  Intent  of  grantor.    See  note,  57  Am.  Dec  196b 

Husband  and  wife. —  Separate  estate  of  feme  covert  Is  beyond 
control  of  her  husband,  even  after  her  death,  hence  lease  with  cove- 
nant to  convey,  in  favor  of  wife,  **  her  heirs  and  assigns  **  passes  to 
her  heirs  at  her  death,  p.  475. 

Xquity. —  Verdict  of  lury  In  equity  proceedings  is  not  binding 
on  court,  p.  475. 

Cited  and  applied  In  Idaho,  etc,  Ca  t.  Bradbury,  182  U.  S.  516, 
83  L.  437,  10  8.  Ct  179,  holding  court  of  equity  need  not  formally 
set  aside  verdict  of  Jury  before  entering  decree  which  does  not 
conform  to  it. 

Appeal  and  errors —  Objections  which  might  have  been  raised  In 
trial  court  cannot  be  presented  for  first  time  in  appellate  eourt, 
p.  475. 
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Cited  for  this  rule  in  Mays  y.  Frltton,  20  Wall.  418,  22  L.  390. 

Hiisband  and  wife. —  Where  a  feme  covert  owns  as  her  separate 
estate  a  leasehold  Interest  In  property  the  title  on  her  death  passes 
to  her  personal  representative,  p.  470. 

Descent  and  distribution. —  A  covenant  to  convey  contained  In 
a  lease  passes  by  descent  to  heir-at-law  of  lessee*  p.  47G. 

Vendor  and  purcliaser. —  Under  covenant  to  convey  whenever 
purchase  money  is  paid,  conveyance  may  be  demanded  on  payment, 
p.  476. 

Reaffirmed  in  Schroeder  v.  Gemeinder,  10  Nev.  862. 

Landlord  and  tenant. —  At  common  law  where  right  of  re-entry 
is  claimed  on  ground  of  forfeiture  for  non-payment  of  rent  there 
must  be  proof  of  demand  of  precise  sum  due,  at  convenient  time 
l)efore  sunset  upon  day  when  due,  upon  land  at  most  notorious 
place,  though  there  be  no  person  on  land  to  pay,  p.  476u 

Reaffirmed  in  Henderson  v.  Garbondale  Co.,  140  U.  S.  83,  86  L. 
:t36,  11  S.  Ct  694,  holding  such  a  rule  obtains  in  Illinois. 

15  WaU.  478-499,  21  L.  98,  MILLER  v.  STATE. 

Constitutional  law. —  Charter  of  private  corporation  when  ac- 
cepted becomes  a  contract  within  meaning  of  obligation  clause  in 
federal  Ck>nstitution,  p.  488. 

Cited  and  applied  in  Mobile,  etc.,  Ry.  Co.  v.  Kennerly,  74  Ala.  570, 
holding  where  charter  provided  company  should  pay  a  certain  tax 
which  should  be  in  lieu  of  all  other  taxes,  a  subsequent  act  im- 
posing additional  tax  is  lUegaL 

Constitutional  law. — Reservation,  by  general  law,  of  right  by 
State  to  alter  corporation  charter,  becomes  part  of  contract  of 
every  corporation  formed  thereunder,  p.  495. 

Reaffirmed  in  Central  Banking  Co.  v.  State,  54  Ga.  409,  and  New 
Orleans  v.  St  Anna's  Asylum,  31  La.  Ann.  295,  both  holding  special 
law  granting  to  corporation  certain  franchises,  and  which  contains 
Qo  express  repealing  clause,  does  not  restrict  operation  of  general 
law  reserving  to  legislature  power  to  re  voice  franchises;  State  v. 
Maine  Central,  66  Me.  506,  in  construing  charter  of  railroad  com- 
pany; Webster  v.  Female  Seminary,  78  Md.  207,  28  AtL  26,  holding 
constitutional  reservation  of  power  to  amend  or  repeal  charters 
is  a  condition  upon  which  they  are  granted;  Watson  Seminary  v. 
Pilce  County  Court  149  Mo.  67,  50  S.  W.  882,  45  L.  R.  A.  679,  and 
State  V.  Commrs.  of  Railroad  Taxation,  37  N.  J.  L.  287,  apply  the 
rule  and  hold  the  reservation  in  general  law  as  to  future  charters 
has  same  effect  as  if  inserted  In  each  charter* 
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Constitntional  law. —  Law  altering  coloration  charter  does  mot 
Impair  obligation  of  contract  when  passed  under  general  power 
resenred  to  amend,  alter  or  repeal  charters,  p.  495. 

Role  reaffirmed  In  Holyoke  Oo.  v.  Lyman,  15  Wall.  522,  21  L. 

140,  Hewitt  V.  New  York,  etc..   Ry.  Co.,  12  Blatchf.  468,   F.   a 
6,443,  and  Appeal  Tax  Ck>urt  v.  Baltimore  Academy,  50  Md.  447, 

where  statute  repealing  an  exemption  from  taxation  was  held 
valid;  Leep  v.  Railway  Co.,  58  Ark.  432,  41  Am.  St  Rep.  127,  25  S.  W. 
82,  23  L.  R.  A.  273,  in  sustaining  vaUdity  of  act  prohibiting  with- 
holding of  employee's  wages  by  corporations;  Sioux  City,  etc.,  Ry. 
Col  t*  Sioox  Oity,  78  Iowa,  746,  39  N.  W.  500,  in  afOrming  yalldity 
of  act  requiring  street  railway  companies  to  pave  certain  portion 
of  streets  outside  of  rails,  although  railway  in  question  had  been 
built  under  an  ordinance  which  required  it  to  pave  between  rails 
only;  State  v.  Northern  Ry.  Co.,  44  Md.  165,  power  having  been 
reserred  to  State  by  Its  Constitution  to  alter  or  amend  corporation  S 

charters,  clause  in  charter  granted  by  legislature  to  not  alter  oi- 
imend  Is  without  effect;  Sprigg  v.  W.  U.  TeL  Co.,  46  Md.  77,  Western. 
etc.,  Ry.  Co.  v.  Rollins,  82  N.  C.  529,  and  Wisconsin,  etc.,  Ry.  Co.  v. 
Board,  35  Wis.  271,  In  affirming  validity  of  acts  altering  corporation 
charters. 

DistlDguished  in  State  v.  Baltimore,  etc.,  Ry.  Co.,  48  Md.  71,  where 
corporation  was  organized  under  laws  which  did  not  reserve  to  State 
right  to  alter  or  amend  charter. 

ConstittLtlonal  law. —  Where  power  is  reserved  to  alter  charter 
of  corporation  It  may  be  exercised  to  almost  any  extent  to  carry  into 
effect  ori^nal  purposes  of  grant,  or  secure  due  administrati<m  of 
corporation's  affairs;  hence  later  law  changing  personnel  of  director- 
ate of  railroad  to  give  a  dty  its  proportionate  representation.  Is 
raUd,  p.  498. 

Cited  and  relied  on  in  Holyoke  Co.  v.  Lyman,  15  WalL  519,  21  L. 

139,  affirming  validity  of  act  compelling  company  to  construct  a 

fishway   in  a  dam   constructed  under  its  charter;   Sinking  Fund 

Cases,  99   U.  S.  720,  25  L.  501,  United  States  v.  W.  IT.  Tel.  Co.,  50 

Fed.  3C   and  United  States  v.  Union  Pac.  Ry.,  160  U.  S.  37,  40 

L.  332,  16  S.  Ct  204,  all  affirming  validity  of  acts  amending  acts 

relatlni^   to  construction  of  Pacific  railroads  and  telegraph  lines; 

St  Louis,  etc.,  Ry.  Co.  v.  Paul,  64  Ark.  87,  62  Am.  St  Rep.  157. 

40  S-  W.   706,  37  L.  R.  A.  506,  where  act  compelling  corporations 

to  pay  employees  on  day  of  discharge  was  held  exercise  of  State's 

right  to  amend  charters;  Spring  Valley  Co.  v.  San  Francisco,  61  Cal 

9.  where  act  amending  charter  of  water  company  was  held  consti 

tntlonal  exercise  of  State's  iK)wer;  Macon,  etc.,  Ry.  Co.  v.  Gibson 

85  Oa.   15,  21  Am.  St  Rep.  139,  11  S.  E.  443,  holding  under  tt.^ 

reserved  power  State  may  require  railroad  company  to  build  road 

■long  a  particular  route,  although  in  original  charter  company  had 


t5  WalL  500-523  Notes  on  U.  S.  Reports.  926 

been  given  power  to  build  same  where  it  deemed  proper;  Attomey- 
(]}eneral  v.  Looker,  111  Mich.  508»  69  N.  W.  932,  holding  majority 
of  stoddiolders  of  corporation  have  no  Tested  right  to  elect  directors 
which  is  infringed  by  law  permitting  minority  of  stockholders  to 
elect  representatiyes  by  cumulatiye  voting;  Mayor  v.  Street  By. 
Co.,  113  N.  Y.  818,  21  N.  B.  62,  affirming  validity  of  act  requiring 
corporation  to  pay  a  specific  tax  in  lieu  of  a  license  fee  before 
prescribed;  State  v.  Brown,  etc,  CJo.,  18  B.  I.  26,  25  Atl.  250.  17 
L.  B.  A.  861,  sustaining  act  requiring  corporations  to  pay  their 
employees  weekly;  Attorney-General  v.  Bailroad  Companies,  35 
Wis.  576,  and  the  legislature  is  sole  judge  of  the  reasonable  nature 
of  the  alteration;  dissenting  opinion  in  Sinking  Fund  Cases,  99 
U.  S.  742,  758,  25  L.  510,  515,  see  opinion  of  majority,  supra.  Ap- 
proved, arguendo,  in  Cumberland,  etc..  By.  Go.  v.  Barren  County 
Court,  10  Bush,  610. 

Constitutional  law. —  Under  power  reserved  to  alter  charter  of 
corporation,  legislature  cannot  take  away  property  already  acquired 
thereunder,  p.  498. 

Cited  and  applied  in  Parrotf  s  Chinese  Case,  6  Sawy.  355,  358, 
1  Fed.  487,  490,  holding  it  is  not  merely  the  title  to  property  that 
is  protected,  but  that  which  gives  value  to  it,  the  right  to  its  law- 
ful use  and  enjoyment;  Coast  Line  By.  Co.  v.  Savannah,  30  Fed. 
650,  where  city  has  granted  street  railway  company  franchise,  and 
agreed  in  case  streets  are  paved  said  company  shall  only  pave  that 
portion  between  rails,  the  legislature  has  no  power  to  compel  such 
company  to  pave  a  greater  portion;  Northern  Bank  v.  Stone,  88 
Fed.  426,  reaffirm  the  rule.  Cited,  arguendo,  in  Capital  Gaslight 
C«.  T.  Des  Moines,  72  Fed. .  832,  and  Grand  Lodge  of  Masons  v. 
City,  44  La.  Ann.  665,  11  So.  151,  without  special  application.  See 
note,  90  Am.  Dec.  631. 

Distinguished  in  Pearsall  v.  Great  Northern  By.  Co.,  73  Fed.  943, 
where  it  did  not  appear  right  to  alter  or  amend  had  been  reserved 
at  time  of  granting  charter. 

Miscellaneous. —  Cited  in  dissenting  opinion  In  Underwood  t. 
McVeigh,  131  U.  S.  exxiii,  21  L.  954,  inddentally. 

15  Wan.  500-628,  21  L.  133,  HOLYOKB  CO.  T.  LYMAN. 

Oooatitutiosial  law. —  Legislature  has  no  power  to  alter  or  amend 
corporate  charter  unless  such  power  be  reserved  by  act  of  incorpo- 
ration or  some  prior  general  law,  p.  511. 

Approved,  arguendo,  in  Bailway  Co.  t.  Philadelphia,  101  U.  8. 
539,  25  L.  916. 

Fish. —  Bight  of  fishery,  as  well  as  right  to  use  water  of  stream 
for  mill  purposes,  is  subject  of  private  ownership,  p.  612, 


' 
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WiMh» —  Ownership  of  banks  and  bed  of  stream  gives  to  proprietor 
exdusiye  right  of  fishery  opposite  his  land,  as  well  as  right  to  use 
water  to  create  power,  p.  612. 

Fish. —  Owner  of  banks  and  bed  of  stream  has  no  right  to  ob- 
stmct  it  so  as  to  prevent  free  passage  of  fish,  p.  512. 

Cited  and  applied  in  State  v.  Roberts,  59  N.  H.  257.  47  Am.  Rep, 
201,  and  WeUer  v.  Snover,  42  N.  J.  L.  344,  holding  right  to  have 
migratory  fish  pass  np  and  down  streams  is  a  public  right  See 
note,  3  Am.  Dec  242. 

Statutes.— All  doubts  in  grants  to  private  corporations  are  to 
be  resolved  in  favor  of  the  public,  and  nothing  passes  but  what 
Is  granted  In  clear  and  explicit  terms,  p.  512. 

Cited  and  applied  in  Coosaw  Go.  v.  South  Carolina,  144  U.  a  662,  ^ 

36  li.  642,  12  S.  Ct  691,  where  grant  being  capable  of  two  interpre-  ■ 

tations,  one  most  favorable  to  State  was  adopted;  State  v.  Maine  '^ 

Central,  66  Me.  614,  where  railroad  company  claimed  exemption 
from  taxation;  Rockland  Water  Co.  v.  Camden,  etc..  Water  Co., 
90  Me.  668,  15  AtL  788,  1  L.  R.  A.  894,  in  holding  exclusive  right  t» 
take  water  from  a  certain  pond  had  not  been  conferred  on  daimant 

Water  and  water-courses. —  Under  law  of  Massachusetts,  all 
persons  constructing  dams  in  streams  frequented  by  fish  are  per- 
mitted to  do  so  under  implied  condition  to  keep  open  ways  for  pas- 
nge  of  fish  during  proper  season,  p.  514. 

Otted  in  West  Point  Water,  etc.,  Co.  v.  State,  49  Neb.  221,  66  N.  W. 
7»  holding  like  rule  obtains  in  Nebraska. 

Ooaisiittttlopal  law.—  Public  rights  are  subject  to  legislative  eoB- 
trol,  and  in  liassachusetts  the  right  of  fishery  and  right  to  construct 
dama  In  such  streams  as  the  Merrimac  and  Connecticut  are  co»- 
ddered  pubUe  rights,  p.  614. 

Cited  and  applied  in  Lawton  v.  Steele,  162  U.  &  189,  88  L.  889, 
14  &  Ot  502,  and  People  v.  Bridges,  142  lU.  42,  81  N.  B.  118,  16 
L.  R.  A.  687,  in  affirming  validity  of  laws  prohibiting  exhaustive 
methods  of  fishing;  State  v.  Beardsley,  —  Iowa,  — ,  79  N.  W.  139, 
where  Iowa  statute  was  held  vaUd  which  required  ovmer  of  dam, 
which  had  stood  for  twenty-three  years,  he  being  also  owner  of 
land  on  both  sides  of  stream,  to  oonstruct  fishway  in  dam.  See 
aotea,  22  Am.  Dec.  700,  and  64  Am.  Dec.  769. 

Gonatitiitioiial  law.«— Where  charter  of  corporation,  authorising 
It  to  eonatmct  a  dam,  does  not  contain  exemption  from  requirement 
to  eoostmct  flahwmy,  legislature  under  its  reserved  power  to  alter 
er  amend  charter,  may  compel  corporation  to  provide  such  waja, 
iw622. 

CopjtiUitfamal  law«— Under  reserved  power  to  alter  or  ameni 
a  cotpofmte  efaarler,  legislature  may  make  any  alterations  or  amend- 
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ments  which  do  not  defeat  or  substantially  impair  object  of  grant 
or  rights  vested  thereunder,  p.  522. 

Oited  and  applied  in  Sinking  Fund  Cases,  99  U.  S.  720,  25  L.  501, 
United  States  v.  W.  U.  TeL  Co.,  50  Fed.  36,  and  United  States  y. 
Union  Pacific  Rj.  Co.,  100  U.  S.  37,  40  L.  332,  16  S.  Ct  204,  in 
afllrmlng  validity  of  acts  amending  acts  passed  in  aid  of  construc- 
tion of  Pacific  railroads;  Close  v.  Glen  wood  Cemetery,  107  U.  S. 
476,  27  L.  412,  2  S.  Ct  274,  where  act  of  Congress  amending  charter 
of  cemetery  company  was  held  valid;  Hewitt  v.  New  York,  etc-  Ry. 
Co.,  12  Blatchf.  470,  F.  O.  6,443.  West  Wis.,  etc..  Ry.  Co.  v.  Board. 
35  Wis.  271,  and  New  Orleans  v.  St.  Anna's  Asylum,  31  La.  Ann. 
296,  holding  valid  act  revoking  exemption  from  taxation;  Coast  Line 
R.  Co.  V.  Savannah,  80  Fed.  650,  where  city  ordinance,  authorizing 
construction  of  street  railway,  provided  railway  company  should 
pave  that  portion  of  street  lying  between  its  rails,  a  statute 
subsequently  passed  requiring  company  to  pave  portion  outside  of 
rails  Is  invalid;  contra,  see  Sioux  City  Ry.  Co.  v.  Sioux  City,  78 
Iowa,  746,  89  N.  W.  500;  Northern  Bank  of  Ky.  v.  Stone,  88  Fed. 
426,  where  act  changing  mode  of  taxing  banks  was  held  valid; 
Leep  T.  Railway  Co.,  58  Ark.  432.  41  Am.  St  Rep.  127,  25  S.  W. 
82,  28  L.  R.  A.  273,  and  St.  Louis,  etc.,  Ry.  Co.  v.  Paul,  64  Ark. 
88,  62  Am.  St  Rep.  157,  40  S.  W.  706.  37  L.  R.  A.  506,  In  affirming 
validity  of  act  prohibiting  withholding  of  employee's  wages;  Spring 
Valley  W.  W.  Co.  v.  San  Francisco,  61  CaL  9,  where  act  changing 
manner  of  fixing  rate  to  be  charged  by  water  company  for  use 
of  water  was  held  proper  exercise  of  legislature's  reserved  powers; 
Metropolitan  Ry.  Co.  v.  Highland  Ry.  Co..  118  Mass.  293.  and 
Worcester,  etc.,  R.  Co.  v.  Commissioners,  118  Mass.  568,  where 
l^fialature  has  reserved  power  to  alter,  amend  or  repeal  charter 
of  street  railway  company,  it  may  authorize  another  company  to 
construct  tracks  on  same  street  or  use  tracks  of  old  company,  and 
need  make  no  compensation  for  diminution  of  profits;  Attorney- 
General  V.  Looker,  111  Mich.  607,  69  N.  W.  932,  holding  majority 
of  stockholders  have  not  vested  right  to  elect  directors  which  is 
infringed  by  law  giving  minority  stockholders  power  to  elect  rep- 
resentatives by  cumulative  voting;  Montclair  v.  Railroad,  45  N.  J. 
Bq.  446,  18  AtL  246,  where  act  relating  to  mode  of  constructing 
railroad  crossings  was  held  applicable  to  roads  previously  char* 
tered  but  not  yet  constructed;  Turnpike  Co.  v.  Davidson  County, 
91  Tenn.  296,  18  8.  W.  627,  holding  Impairment  of  turnpike  fran- 
chise by  lawful  creation  of  new  roads  not  such  a  taking  of  property 
as  renders  county  liable  for  damages;  dissenting  opinion  in 
Watuppa  Go.  t.  Fall  River,  147  Mass.  570,  18  N.  B.  479,  the  majority 
holding  act  of  legislature  valid  although  it  operated  to  substan- 
tially Impair  corporation's  grant  Cited,  arguendo,  in  dissenting 
opinkm  in  Sinking  Fund  Cases,  99  U.  S.  742,  758,  25  L.  510,  515 
(see  opinion  of  majority,  supra);  Parrotfs  Chinese  Case,  6  Sawy. 
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855,  1  Fed.  487,  where  legislatioD  under  the  reserved  power  being 
lA  conflict  with  the  Federal  Constitution  it  was  held  void;  Western 
By.  Go.  T.  Bollins,  82  N.  O.  529,  as  recognizing  power  in  legislature 
to  modify  or  dissolye  a  corporation  when  such  power  is  reserved 
by  fundamental  law.  Approved,  arguendo,  in  Central,  etc.,  Co.  v. 
Georgia,  54  Qa.  409,  Rockland  Water  Co.  v.  Camden,  etc..  Water 
Co^  80  Me.  5G2,  15  AtL  787,  1  L.  R.  A.  394,  Toledo,  etc.,  Ry.  Co. 
Y.  Railway  Co.,  6  Ohio  C.  C.  403,  and  Attorney-General  v.  Railroad 
Co&,  85  Wis.  576,  without  special  application. 

Distinguished  in  Southern  Pac.  Co.  v.  Board,  78  Fed.  254.  holding 
power  to  amend  does  not  extend  to  affecting  property  acquired  in 
exerdae  of  their  functions. 

Constitational  law. —  Where  State  has  reserved  by  general  law 
right  to  alter  or  amend  charters  of  corporations,  this  provision 
most  be  understood  as  incorporated  in  charter  of  each  corporation 
organized  thereafter,  p.  522. 

Cited  and  applied  in  State  v.  Maine  Central.  66  Me.  505,  in  con- 
■tming  charter  of  railroad  company;  Norwood  v.  New  York,  etc., 
Ry.  Co.«  161  Mass.  266,  87  N.  B.  201,  and  Montclair  v.  Raib*oad 
Ool«  46  N.  J.  Bq.  443,  18  AtL  245,  in  sustaining  act  to  promote 
the  abolition  of  grade  crossings. 

Miscellaneous. —  Cited  in  Head  v.  Amoslceag  Co.,  113  U.  S.  19, 
28  li.  893,  5  S.  Ct  445;  incidentally,  also  Vamer  v.  Martin,  21 
W.  Ya.  66& 

Iff  WaDL  624-689,  21  L.  206,  THB  NITRO-GLYCERINB  CASB. 

Oazriers  are  not  bound  to  know,  in  absence  of  reasonable  grounds 
of  aoapidon,  the  contents  of  packages  offered  them  for  transpor- 
tattoo,  p.  686. 

C8ted  and  applied  in  Dinsmore  v.  Louisville,  etc.,  R.  R.,  8  Fed. 
606»  holding  refusal  by  railroad  company  to  carry  express  company's 
■afe  unless  allowed  to  inspect  its  contents,  violates  latter's  rights 
aa  a  shipper;  State  v.  Goss,  59  Vt  271,  59  Am.  Rep.  709,  9  Atl. 
881,  reaflOrms  rule.    See  monographic  note,  61  Am.  St  Rep.  384. 

O^orieia. —  There  is  no  presumption  of  law  that  a  carrier  has 
knowledge  of  contents  or  properties  of  packages  delivered  to  him 
f^  tiansi>ortation,  p.  586. 

Ctaarler  being  innocently  ignorant  of  the  contents  of  a  package, 
wblch  proved  to  be  nitro-glycerine,  delivered  to  hiin  for  transporta- 
tion* is  not  guilty  of  negligence  where  he  handled  it  in  same  manner 
aa  other  packages  of  similar  outward  appearance,  p.  536. 

Cited  and  applied  in  State  v.  Swett,  87  Me.  113,  47  Am.  St  Rep. 
810,  82  AtL  809,  29  L.  R.  A.  717,  where  carrier  was  held  not  liable 
for  violation  of  game  law  when  it  appeared  he  was  acting  without 
iwledge  of  character  of  game  being  transported;  Blxford  v.  Smith. 

Vol.  VII  —  59 
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62  N.  H.  861, 18  Am.  Rep.  49,  holding  carrier  of  chattels  Is  not  bound 
to  insure  them  against  their  own  fault  or  fault  of  their  owner. 

Distinguished  in  Mainwaring  v.  Bark  Delap,  1  Fed.  878,  and 
Goodlander  Ck>.  y.  Oil  Ck>.,  63  Fed.  404,  24  U.  8.  App.  7,  27  L.  R.  A. 
686,  where  it  appeared  article  which  caused  injury  had  long  been 
used  in  commerce,  and  carrier  should  have  Imown  of  Its  properties; 
BstiU  T.  Railroad  Ck>.,  41  Fed.  858,  where  question  presented  was 
as  to  liability  of  carrier  for  injury  to  package  taken  in  ignorance 
of  its  contents;  Farmers,  etc.,  Ck>.  t.  Railroad  Ck>.,  78  Fed.  1005, 
1006,  where  it  appeared  defendant  was  negligent  In  receiving 
article  which  caused  injury. 

Carriers. —  Proof  of  injury  to  a  passenger  usually  establishes 
a  prima  facie  case  of  negligence,  p.  587. 

Cited  and  applied  in  Ryan  t.  Gilmer,  2  Mont  528,  25  Am.  Rep. 
748,  749,  where  party  was  injured  by  being  thrown  from  a  sleigh; 
arguendo,  in  Kennon  t.  Gilmer,  5  Mont  272,  5  Pac  855.  Bee  note, 
6  Am.  St  Rep.  794. 

Torts. —  No  one  is  responsible  for  injuries  resulting  from  un- 
avoidable accident  whilst  engaged  In  a  lawful  business,  p.  587. 

Cited  and  applied  in  Hunter  v.  Railroad  Co.,  85  Fed.  886,  64  IT.  8. 
App.  667,  where  injury  to  plaintiff  was  caused  by  accident  to  fel- 
low employee,  and  without  other  negligence;  Bennett  v.  Ford,  47 
Ind.  271,  and  Brown  t.  Collins,  53  N.  H.  451,  16  Am.  Rep.  384,  both 
holding  owner  of  runaway  horses  not  liable  for  injuries  caused  by 
them;  Baltimore,  etc.,  Ry.  Co.  v.  Savington,  71  Md.  599,  18  AtL  971, 
where  party  was  injured  by  stumbling  and  falling  on  track  Just 
as  train  passed;  Lewis  v.  Railroad  Co.,  54  Mich.  66,  52  Am.  Rep. 
799,  19  N.  W.  749,  and  Steffen  v.  Railroad  Co.,  46  Wis.  268,  50 
N.  W.  348,  reaffirm  rule;  Riley  v.  New  York,  etc..  R.  R.,  —  Md.  — , 
44  AtL  996,  railroad  not  liable,  because  horse  took  fright  at  escaping 
steam  from  locomotive.  See  notes,  29  Am.  Dec  150,  and  60  Am. 
Rep.  558. 

Negligrence. —  Party  charging  negligence  as  ground  of  action  must 
prove  it  and  show  that  defendant  by  act  or  omission,  has  violated 
some  duty  incumbent  upon  him,  which  has  caused  injury  eom- 
plained  of,  p.  537. 

Cited  and  relied  on  in  Wabash,  etc,  Ry.  Co.  v.  Locke,  112  Ind. 
412,  2  AnL  St  Rep.  199,  14  N.  E.  895,  where  injury  appeared  to 
have  been  caused  by  accident;  Foss  v.  Baker,  62  N.  H.  250,  and 
CosuUch  V.  Oil  Co.,  122  N.  Y.  128,  19  Am.  St  Rep.  480,  25  N.  B.  261, 
both  holding,  as  general  rule,  there  is  no  presumption  of  negligence 
from  fact  accident  happened;  Young  v.  Bransford,  12  Lea,  238,  and 
Railway  Co.  v.  Stewart  13  Lea,  436,  both  holding,  to  sustain  ac- 
tion, plaintiff  must  show  want  of  ordinary  care,  skill  and  diligence 
on  part  of  defendant;  Steffen  v.  Railroad  Co.,  46  Wis.  262,  50  N.  W. 
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348»  reafflrms  role;  Blley  t.  New  York,  etc.,  B.  B.,  —  M<L  — ^  44 
A,tL  90Qb  rmllroftd  not  liable  because  horse  frightened  bj  escaping 
stBun;  Atkinson  t.  Goodrich  Oo.,  09  Wis.  15,  81  N.  W.  169,  holding 
ineff^  making  oat  of  prima  fade  case  by  plalntitf,  does  not  cast  on 
defendant  burden  of  showing  afflrmatlyely  that  there  was  in  fact 
no  negrllgenoe  on  his  part    See  monographic  note,  6  Am.  St  Rep. 


If sf^igenoa.— Measure  of  care  against  accident  which  one  mast 
take  to  aTold  responsibility,  is  that  which  a  person  of  ordinary 
prvdence  and  cantlon  would  obsenre  if  his  own  interests  were  to 
be  affected  and  whole  risk  were  his  own,  p.  538. 

Oited  and  applied  in  Orandall  t.  Goodrich  Oo.,  11  Hiss.  520,  16 
Fed.  79,  holding,  when  injury  is  result  of  two  concurring  ca,uses, 
party  responsible  for  one  is  not  released  from  liability  because 
otlier  party  Is  equally  culpable;  Northwest,  etc..  Go.  ▼.  Insurance 
Go^  41  Fed.  799,  where  action  of  master  in  changing  course  of  yes- 
mA  which  resulted  in  stranding  her,  was  held  not  to  be  negligent; 
Tbe  Olympia,  61  Fed.  128,  22  U.  S.  App.  69,  in  holding  steamer  not 
responsible  for  injury  caused  by  breaking  of  her  tiller  rope;  Smith 
▼.  Whittier,  96  Gal.  291,  30  Pac  581,  and  Gentral,  etc.,  Ry.  Go.  t. 
Rylea,  84  Ga.  430,  11  S.  B.  499,  both  holding  negligence  is  relatiye 
to  circumstances;  Paris  Light  Go.  ▼.  McHam,  2  Tex.  App.  Giv.  570, 
wliere  damages  were  claimed  for  injuries  sustained  through  falling 
Into  street  excavation;  Hems  t.  Gaston  Goal  Go.,  27  W.  Va.  294,  55 
Am.  Rep.  806,  applying  rule  in  determining  amount  of  care  master 
nmst  exercise  to  relleye  him  from  responsibility  for  injury  to 
servant  Gited,  arguendo,  in  Foxworthy  v.  Hastings,  23  Neb.  777t 
37  N.  W.  659,  for  definition  of  negligence. 

U  WalL  689-547,  21  L.  228,  DBITSGH  v.  WIGGINS. 

Appeal  and  error. —  Errors  not  assigned  in  manner  required  by 
tvrenty-flrst  rule  of  Supreme  Gourt  In  assignment  of  errors,  will  be 
treated  as  not  made  at  all,  p.  546. 

Gited  and  rule  approved  in  Van  Gunden  v.  Virginia  Goal  &  Iron 
Oout  52  Fed.  841,  8  U.  S.  App.  229,  but  assignment  of  error  consid- 
ered where  rule  had  not  been  in  existence  sufficiently  long  to  be 
bcooght  to  attention  of  counsel;  Southwestern  Virginia  Imp.  Go. 
T.  Frari,  58  Fed.  172,  8  U.  S.  App.  444,  refusing  to  question  Judg^ 
ment  where  assignment  of  error  was  not  properly  made;  Lloyd  v. 
Oliapman,  98  Fed.  601,  to  the  same  effect 

Attaith-ment^ — In  suit  of  trespass  de  bonis  asportatls  against 
■herlff  and  platntiff  in  attachment  suit  plea  in  Justification  need 
not  allege  ttiat  such  plaintiff  was  creditor  of  defendant*  nor  that 
atta^unent  was  otherwise  regular,  p.  646L 
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Cited  In  McCraw  t.  Welch,  2  Colo.  288.  291,  arguendo. 
Denied  In  Wyatt  v.  Freeman,  4  Colo.  17,  holding  sheriff  must  show 
tluit  judgment  upon  which  execution  Issued  remains  unsatisfied. 

TriaL — Bvldenoe  which,  in  connection  with  other  proof,  tends  to 
■how  fraudulent  sale,  should  be  received,  though  not  Itself  proylng 
facts  constituting  complete  defense,  p.  547. 

Trover  and  conversion. —  Where  Issue  in  action  of  trespass  de 
bonis  asportatls  Involved  ownership  of  property,  evidence  tending 
to  show  fraudulent  sale  should  not  be  rejected,  p.  546. 

Cited  in  Stewart  v.  Brown,  48  Mich.  38G.  12  N.  W.  501,  holding 
Judge  may  admit  evidence  as  to  property  conveyed  by  lost  bill  of 
tale. 

Pleading. —  If  special  plea,  averring  attachment,  is  bad,  It  should 
be  met  by  demurrer,  p.  547. 

16  Wan.  547-549,  21  L.  231,  HANNEWINKLB  v.  GEORGETOWN. 

I^tmetion  to  restrain  collection  of  tax  on  sole  ground  of  il- 
legality, is  not  maintainable  in  absence  of  allegations  bringing  case 
wider  some  recognized  head  of  equity  jurisdiction,  such  as  mul* 
tiplicity  of  suits,  fraud,  cloud  on  title,  etc.,  p.  548. 

Cited  and  principle  applied  in  State  Railroad  Tax  Cases,  92  U.  S. 
618,  614,  23  L.  673,  674,  holding  injunctions  improperly  granted 
where  no  special  ground  for  equitable  relief  shown;  Milwauliee 
T.  Koeffler,  116  U.  S.  224,  29  L.  614,  6  S.  Ct  374,  reviewing  cases, 
denying  jurisdiction  to  enjoin  collection  of  personal  tax  levied 
against  non-resident;  Pittsburgh,  etc.,  Ry.  v.  Board  of  Pub.  Works, 
172  U.  S.  37,  39,  19  S.  Ct  92,  93,  reviewing  cases,  and  Woodman 
T.  Latimer,  2  Fed.  842,  where  mere  illegality  of  tax  relied  on  for 
equitable  relief;  Tllton  v.  Oregon,  etc..  Road  Co.,  8  Sawy.  25,  P. 
a  14,055,  Taylor  v.  Louisville,  etc.,  R.  R.,  88  Fed.  357,  60  U.  S.  App. 
188,  Catron  v.  Board  of  Commissioners,  5  N.  Mex.  234,  21  Pac.  68, 
and  Farrlngton  v.  Investment  Co.,  1  N.  Dak.  118,  45  N.  W.  196, 
where  other  allegations  than  that  of  illegality  required  to  maintain 
injunction  suit;  Second,  etc..  Bank  v.  Caldwell,  13  Fed.  433,  and 
Linehan,  etc..  Transfer  Co.  v.  Pendergrass,  70  Fed.  2,  36  IT.  S.  App. 
48,  denying  injunctions;  Schulenberg-Boeckeler  Lumber  Co.  v.  Hay- 
ward,  20  Fed.  425,  Pacific  Exp.  Co.  v.  Selbert,  44  Fed.  813,  and 
Preston  t.  Finley,  72  Fed.  854,  dismissing  bills  to  enjoin  collection 
of  taxes  alleged  to  be  illegal;  Powder,  etc..  Cattle  Co.  v.  Commis- 
sioners, 45  Fed.  880,  holding  plaintiff  properly  paid,  and  sued  at 
law  for  amount  of  Illegal  taxes;  Youngblood  v.  Sexton,  32  Mich. 
409,  20  Am.  Rep.  655,  collecting  cases.  Laird  v.  Pine  County,  72 
Minn.  414,  76  N.  W.  724,  and  Wells.  Fargo  &  Co.  v.  Dayton,  U  Nev. 
168,  reviewing  cases,  Williams  v.  County  Court,  26  W.  Va.  493, 
488,  68  AnL  Rep.  96,  collecting  cases,  denying  equity  jurisdiction 
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tD  enjoin  collection  of  illegal  tax.  Cited  in  Butler  v.  Ellerbe,  44 
8.  O.  259,  22  S.  E.  428,  denying  injunction  to  restrain  illegal  applica- 
tion of  public  funds;  Pollock  v.  Farmers,  etc.,  Trust  Co.,  157  U.  S. 
Oil,  89  L.  830,  15  S.  Ct  701,  dissenting  opinion,  majority  sustain- 
Ins  jnrisdictlon  to  restrain  voluntary  payment  of  illegal  tax  by  cor- 
poration;  Baltimore,  etc.,  R.  B.  v.  Allen,  17  Fed.  178,  185,  dissent- 
liBLg  opinion,  majority  enjoining  tax  sale.  See  note,  collecting  au- 
tlioritles,  in  09  Am.  Dec.  199;  also  valuable  notes  in  28  Am.  Rep. 
Q23,  and  53  Am.  Rep.  Ill,  112. 

Distinguished  as  to  facts  in  Union  Pac.  Ry.  v.  Cheyenne,  113  U. 
S-  626,  28  L.  1102,  5  S.  Ct  605,  holding  case  fairly  within  equity 
Jurisdiction;  Northern,  etc.,  R.  R.  v.  Carland,  5  Mont.  190,  3  Pac. 
157,  reviewing  cases,  where  special  grounds  for  jurisdiction  al- 
leged. Distinguished  in  Bank  of  Kentucky  v.  Stone,  88  Fed.  390, 
collecting  cases,  holding  injunction  lies  where  no  adequate  legal 
ranedy  exists,  except  upon  payment  under  duress;  Carlton  v. 
Newman,  77  Me.  410,  1  AtL  196,  where  injunction  prevented  a  mul- 
tiplicity of  suits. 

Taxation. —  Remedy  for  collection  of  illegal  tax  is  at  law  by  cer- 
tiorari or  action  of  trespass,  p.  548. 

Quieting  title. —  Where  proceedings  for  collection  of  illegal  tax 
are  void  upon  their  face,  there  exists  no  cloud  upon  the  title  which 
jxutifles  interference  of  equity,  p.  548. 

Cited  to  converse  proposition  in  Ogden  City  v.  Armstrong,  168  U. 
8.  239,  42  Li.  452,  18  S.  Ct  104,  sustaining  equity  jurisdiction  where 
illegality  not  apparent  on  face  of  record;  Huntington  v.  Central, 
etc,  R.  R.«  2  Sawy.  514,  P.  0.  6,911,  Brown  v.  French,  80  Fed.  160, 
Brooks  T.  Howland,  58  N.  H.  100,  and  Northern,  etc.,  R.  R.  v.  Barnes, 
2  N.  Dak.  824,  51  N.  W.  887,  enjoining  collection  of  illegal  taxes 
nnder  laws  making  tax  sales  cloud  on  title;  Verdin  v.  St  Louis,  131 
Mo.  114,  88  8.  W.  501,  dissenting  opinion,  majority  sustaining  equity 
jurisdiction. 

Distinguished  in  Lyon  t.  Alley,  130  U.  S.  186,  32  L.  903,  9  S.  Ot 
484,  where  property  purchased  bona  fide,  before  sale,  without  notice 
of  illegal  tax. 

Miscellaneous. —  Cited  in  Bauman  t.  Bobb^  167  U.  S.  668,  42  U 
2SU  17  8.  Ct  974,  ex  exemplo. 

15  WalL  549-562,  21  L.  232,  RIGGIN  t.  MAGWIRB. 

Bankruptcy. —  While  uncertainty  continued,  which  could  not  be 
removed  by  calculation,  whether  contract  would  ever  give  rise  to 
actual  liability,  snch  contract  was  not  provable  under  bankrupt  act 
of  1841,  pp.  651,  652. 

Cited  and  principle  applied  in  In  re  Lachemeyer,  14  Fed.  Oaa. 
914,  holding  claim  for  alimony  not  a  provable  debt;   Fernald  t. 


\ 


15  WalL  54if-552  Notes  on  U.  2S.  Keporus.  d34 

Johnson,  71  Me.  440,  holding  contract  by  partner  to  assnme  flrm> 
debts,  not  pioyable  against  his  estate  In  insolyency;  Deane  t.  Oald- 
well,  127  Mass.  244,  holding  rent  payable  in  future,  not  provable 
against  deceased  lessee's  insolvent  estate;  Wilder  t.  Peabody,  87 
Minn.  249,  38  N.  W.  862,  holding  rent  accruing  after  lessee's  as- 
signment for  creditors'  benefit,  not  provable  as  debt  against  estate; 
Paddleford  t.  State,  57  Bilss.  121,  holding  surety  on  bond  not  dis- 
charged by  bankruptcy  from  liability  subsequently  accruing  thereon; 
Manion  t.  Gampbell,  10  Mo.  App.  94,  holding  judgment  subsequently 
satisfied  by  surety  on  appeal  bond,  not  provable  against  appellant 
in  bankruptcy,  pending  appeal. 

Distinguished  in  Bx  parte  Pollard,  2  Low.  415,  F.  O.  11,252,  per- 
mitting proof  of  damages  for  breach  of  contract  of  employment 
by  employee  of  bankrupt  corporation;  In  re  American,  etc.,  Ins.  Co., 
1  Fed.  Gas.  716,  permitting  proof  of  insurance  policy  as  a  '*  contin- 
gent liability,"  under  act  of  1867;  Fleitas  v.  Meraux,  47  La.  Ann. 
237,  16  So.  850,  where  debt  fixed  when  discharge  granted;  Heywood 
T.  Shreve,  44  N.  J.  L.  101,  102,  holding  payments  of  annuity,  to  be- 
come due  after  bankruptcy,  capable  of  present  valuation  and  proof; 
Fisher  v.  Tiift,  12  R.  I.  68,  holding  partner's  contract  to  assume 
firm's  debts,  provable  against  him  in  bankruptcy,  as  to  judgment 
recovered  prior  thereto. 

Bankruptcy* —  Recovery  by  grantee  from  grantor,  of  value  of  un- 
relinquished dower  paid  to  former  owner's  widow,  was  not  barred 
by  grantor's  discharge  in  bankruptcy  prior  to  former  owner's  death, 
pp.  561,  562. 

Oited  and  principle  applied  in  In  re  Lachemeyer,  14  Fed.  Oas. 
914,  holding  claim  for  alimony  not  barred  by  bankruptcy;  Sayre 
T.  Glenn,  87  Ala.  683,  6  So.  46,  and  Olenn  t.  Howard,  65  Md.  61, 
8  AtL  900,  reviewing  cases,  both  holding  liability  of  stockholder  to 
respond  to  calls,  not  barred  by  discharge  in  bankruptcy;  Paddle- 
ford V.  State,  57  Miss.  121,  holding  surety  on  bond  not  discharged  by 
bankruptcy  from  liability  accruing  thereon;  Manion  v.  Gampbell,  10 
Mo.  App.  94,  holding  appellant's  bankruptcy,  pending  appeal,  no 
bar  to  surety's  claim  for  amount  of  judgment  satisfied  by  him. 

Distinguished  In  Wdf  t.  Stix,  99  U.  8.  8,  26  L.  813,  holding  dis- 
charge in  bankruptcy  barred  liability  on  replevin  bond,  given  in 
suit  to  set  aside  fraudulent  sale;  Irons  v.  Manufacturers,  etc..  Bank, 
17  Fed.  314,  holding  liability  of  stockholder  of  national  bank,  in 
liquidation,  barred  by  bankruptcy  pending  suit;  Garey  v.  Mayer, 
79  Fed.  929,  61  IT.  S.  App.  190,  holding  stockholder's  liability  to 
respond  to  calls,  barred  by  discharge  in  bankruptcy,  after  corpora- 
tion's insolvency;  Heywood  v.  Shreve,  44  N.  J.  L.  101,  102,  holding 
bankrupt's  liability  under  prior  judgment  on  annuity  bond,  dis- 
charged by  discharge  in  bankruptcy* 


^^  Notes  OB  U.  &  Reports.  16  Waa  652-662 

16  WalL  562-«6,  21  L.  60.  FBOW  t.  DB  LA  YBOA. 

jTudgment. —  Final  decree  on  merits  cannot  be  rendered  against 
one  defendant  separately,  who  has  made  deftinit,  while  cause  is 
still  pending  as  to  defendants  charged  jointly  with  liim,  p.  664. 

Cited  and  principle  applied  in  Hohorst  t.  Hamburg-American 
Packet  Ck>.,  148  U.  S.  265,  87  L.  445,  18  S.  Ct  591,  and  Baker  t. 
Old,  etc,  Bank,  91  Fed.  450,  68  U.  8.  App.  87,  both  holding  dis- 
missal of  suit  as  to  one  co-defendant  not  final,  appealable  decree; 
Lockhart  t.  Horn,  8  Woods,  548,  F.  G.  8,446,  holding  decree  pro 
confesso  against  one  co-defendant,  settles  no  rights;  Russell  t. 
Lathrop,  122  Mass.  803,  holding  decree  pro  confesso  in  suit  to  re- 
strain use  of  inyention,  not  determination  of  ralidlty  of  letters- 
patent. 

JTndgment. —  Where  one  of  seyeral  defendants  charged  Jointly, 
makes  default,  default  may  be  entered  and  decree  pro  confesso 
taken  against  him,  whereupon  he  merely  loses  his  standing  In 
court,  p.  564. 

Cited  and  followed  in  Lockhart  y.  Horn,  8  Woods,  648»  F.  0. 
8,446,  holding  decree  pro  confesso  against  one  co-defendant,  merely 
enables  case  to  proceed  ex  parte  against  him;  Price  t.  Boden,  89 
Fla.  222,  22  Bo.  658,  collecting  cases,  holding  defendants  lost  rl|^t 
to  notice  or  hearing  in  future  proceedings  by  decree  pro  confesso. 

Bqnity. —  Dismissal  of  bill  entitles  defaulting  Joint  defendant 
to  dismissal  as  to  himself  as  well  as  others,  p.  554. 

Followed  in  Kopper  t.  Dyer,  59  Yt  490,  9  AtL  10,  where  snccess 
of  defendants  availed  those  against  whom  decree  pro  confesso  was 
tal:eii;  Hazard  t.  Durant,  12  R.  I.  100,  permitting  defaulting  defend- 
ant ts  file  answer  l)efore  full  court,  and  appear  before  master. 

Appeal  and  error. —  Irregularities  occurring  In  proceedings  after 
decree  complained  of,  are  not  rerlewable  on  appeal  from  such  de- 
cree, n».  564,  666. 

15  Wan.  556-662,  21  L.  284,  ADGBB  T.  ALSTON. 

limitation  of  actions. —  Only  period  from  proclamation  of  block- 
ade of  Louisiana  to  proclamation  of  close  of  war  in  that  State,  in 
A^piil,  1866,  can  be  deducted  in  determining  whether  acticm  on  bond 
Tvas  barred  by  **  prescription,"  p.  561. 

Ckted  and  rule  applied  in  Holdane  t.  Sumner,  15  WalL  610,  21 
Ls.  2S0,  bill  to  enforce  lien  for  rent,  holding  prescription  suspended 
during  such  period;  Ross  t.  Jones,  22  WalL  687,  22  L.  788,  omitting 
snch  period  in  determining  whether  action  on  promissory  note 
barred  in  Arkansas;  Randolph  y.  Ward,  29  Ark.  245,  holding  limita- 
tion on  judgment  lien  suspended  during  war;  Hammond  v.  John- 
ston, 93  Mo.  221,  6  S.  W.  91,  holding  statute  suspended  during  same 
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time  as  to  residents  of  Tennessee;  Portsmouth  Ins.  Oo.  t.  Reynolds, 
32  Oratt  628,  and  Simmons  t.  Trumbo,  9  W.  Ya.  3641,  both  holding 
war  commenced  with  proclamation  of  blocliade  and  ended  with 
proclamation  of  Its  close;  In  re  Watles,  89  Fed.  265,  exclndlng 
period  between  Institution  of  bankrupt  proceedings  and  adjudica- 
tion. In  determining  what  claims  preferred;  Burke  v.  Mlltenberger, 
19  WalL  525,  22  L.  159,  sustaining  provisional  court's  Jurisdiction  te 
rebellious  State  before  proclamation  of  peace.  See  also  valuable 
notes  In  13  Am.  Dea  370,  and  9  Am.  Rep.  676. 

Distinguished  In  Masterson  v.  Howard,  18  Wall.  106,  21  L.  766, 
sustaining  Federal  court's  Jurisdiction  In  rebellious  State,  before 
the  proclamation,  to  determine  cases  brought  therein;  Harrison  v. 
Myer,  92  U.  S.  115,  23  L.  607,  applying  different  rule  where  suit 
brought  In  State  court 

Limitation  of  actions. —  Under  Louisiana  statute,  neither  con- 
versations nor  admissions  of  deceased  obligor,  nor  Indorsements  on 
bond,  unsigned  by  him,  within  period  of  "  prescription,"  are  ad- 
missible to  repel  bar  of  ''prescription,"  pp.  561,  562. 

15  WaU.  562-566,  21  L.  250,  YOUNG  v.  GODBB. 

Bvidence. —  Testimony  of  what  another  person  told  witness  ai 
to  trustee's  manner  of  conducting  business,  was  Inadmissible  as 
hearsay,  upon  the  question  of  what  capacity  he  was  acting  In,  p. 
565. 

Trial. —  Direction  to  Jury  to  consider  certain  hearsay  testimony 
•*for  what  It  was  worth,"  was  erroneous,  p.  565. 

Interest  is  recoverable  on  sum  due  on  account  stated  at  reason- 
able rate,  and  In  conformity  to  local  custom  In  similar  dealings, 
from  time  of  statement,  notwithstanding  no  statute  prescribes  a 
rate  In  such  transactions,  pp.  565-566. 

Olted  and  principle  applied  in  Bemhlsel  v.  Firman,  22  Wall 
176,  22  L.  768,  allowing  Interest  at  legal  rate  on  note  after  ma- 
turity; Bain  V.  Peters,  44  Fed.  808,  allowing  interest  as  compensa- 
tion for  delay  on  debt  due  to  Insolvent  national  bank;  Richmond, 
etc,  Construction  Co.  v.  Richmond,  etc.,  R.,  68  Fed.  115,  31  U.  8. 
App.  704,  34  L.  R.  A.  631,  holding  interest  allowable  as  damage 
for  delay,  on  claims  of  certain  sub-contractors;  Beck  with  v.  Talbot, 
2  Colo.  651,  and  Wasatch  Co.  v.  Crescent  Co.,  7  Utah,  16,  24  Pac. 
587,  allowing  reasonable  Interest  on  sum  recovered  for  breach  of 
contract;  Henderson,  etc.,  Hfg.  Co.  v.  Lowell  Machine  Shops,  86 
Ky.  676,  7  S.  W.  145,  holding  interest  recoverable  on  account  from 
date  when  due  or  liquidated;  Eaton  v.  Truesdail,  40  Mich.  7,  allow- 
ing Interest  at  legal  rate  on  mortgage  given  to  secure  prior  debt; 
North  Star,  etc.  Shoe  Co.  v.  Stebbina,  8  8.  Dak.  545,  54  N.  W.  594. 
allowing  interest  upon  balance  of  an  account;  Dickey  t.  Dickey.  94 
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Fled.  284,  dissenting  opinion,  majority  denying  legatee  interest  ob 
l^:acy  sned  for. 

DlBtingnlshed  in  United  States  t.  North  Carolina,  136  U.  S.  218»  84 
Ij.  888^  10  &  Ot  828,  where  defendant  was  a  soyereign  State. 

U  WalL  666-678,  21  U  251,  POLICB  JURY  y.  BRITTON. 

JCunieipal  corporations.—  Lonisiana  act,  proliibiting  mnnidpal 
bodies  from  incurring  debt,  without  proyiding  in  same  ordinance 
means  of  paying  same,  probably  prohibits  police  jnry  from  issuing 
negotiable  secnritleB,  payable  in  future,  to  fund  pre-existing  lia- 
bility, p.  568. 

Cited  in  Young  y.  Police  Jury,  82  La.  Ann.  395,  holding  scrip 
tallied  for  leyee  debt  not  binding  where  payment  not  provided  for. 

Municipal  corporations  expressly  authorized  to  make  expendi- 
tnres  for  cwtaln  puriK>ees  may  incur  indebtedness  through  contracts 
for  mccomplishment  of  the  pur];>ose,  and  issue  youchers  therefor, 

PL  nm 

OltBd  and  principle  applied  in  Dorian  y.  Shreveport,  28  Fed.  292, 
rerlewing  cases,  allowing  recoyery  by  assignee  in  good  faith  of 
bond  Issued  for  work  actually  done;  Neely  v.  Yorkville,  10  S.  0. 
149,  sustaining  yalidlty  of  non-negotiable  bond  issued  in  payment 
fSor  lmiMx>yementB. 

Distinguished  in  Laycock  y.  Baton  Rouge,  36  La.  Ann.  478,  de- 
njfxm  municipal  corporation's  liability  for  gas  bill. 

ICimielpal  corporations'  contracts  incurring  indebtedness  for 
accomplishment  of  purpose  for  which  expenditures  are  expressly 
anthorized,  while  executory,  are  subject  to  equities  existing  or  aris- 
ing between  the  parties,  p.  670. 

Cited  and  principle  applied  in  State  y.  Hawes,  112  Ind.  328,  14 
N.  BL  88,  holding  fraudulently  issued  township  certificate  purport- 
injT  to  be  In  payment  for  school  supplies  yoid  in  innocent  holder's 
bands;  North  Bergen  y.  Bager,  41  N.  J.  L.  187,  holding  certain 
improyement  certificates  subject  to  equities. 

ICunlcipal  oorporations'  bonds  and  coupons,  transferable  and  pay- 
able at  future  day,  are  clean  obligations  to  pay  not  subject  to 
equities  in  Innocent  holder's  hands,  p.  571. 

Xnnicipal  corporations.— Power  of  Louisiana  parish  officers  to 
Issoe  negotiable  parish  bonds  and  coupons  must  be  by  express  or 
necessarily  implied  legislatlye  authority,  and  cannot  be  implied 
from  general  powers  of  police  and  taxation,  pp.  571-678. 

Cited  and  principle  applied  in  Little  Rock  y.  National  Bank,  98 
n.  &  515.  25  U  110,  collecting  cases^  sustaining  city's  liability  on 
bonds  issoed  in  pursuance  of  statute;  Clsibome  Gounty  y.  Brooks, 
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111  U.  S.  407,  28  L.  473,  4  S.  Ct  492,  holding  power  to  erect  public 
buildings  does  not  imply  power  to  issue  negotiable  paper;  Hill  y. 
Memphis,  134  U.  S.  204,  33  L.  890,  10  S.  Ct  564,  reviewing  cases; 
Green  v.  Dyersburg,  2  Flipp.  486,  F.  C.  5,756,  and  Kelly  y.  Milan, 
21  Fed.  858,  both  holding  power  to  subscribe  for  railroad  com- 
pany's stock  does  not  include  power  to  issue  negotiable  bonds; 
MerriU  y.  MonticeUo,  138  U.  S.  687,  689,  690,  34  L.  1075,  1076,  11 
8.  Ct  447,  448,  reversing  S.  C,  22  Fed.  592,  595,  reveiwing  cases, 
denying  recovery  upon  negotiable  bonds  of  town  having  merely 
Implied  authority  to  borrow  money;  Brenham  v.  German,  etc..  Bank, 
144  U.  S.  183,  184,  185,  186,  36  L.  395,  396,  12  S.  Ct  563,  564,  re- 
viewing cases,  denying  recovery  on  bonds  issued  under  general 
authority  to  Incur  indebtedness:  Hitchcock  v.  Galveston,  2  Woods, 
282,  283,  284,  F.  C.  6.532,  reversed  in  S.  C.  96  U.  S.  350,  24  L.  661, 
reviewing  cases,  denying  implication  of  power  to  issue  negotiable 
bonds,  from  power  to  improve  pavements;  Hopper  v.  Covington, 
10  Biss.  490,  8  Fed.  779,  holding  municipal  bond  containing  no 
recital  of  legislative  authority  for  issuance  not  commercial  paper; 
Gause  y.  Clarksville,  5  Dill.  170,  181,  F.  C.  5,276,  denying  city's 
power  to  Issue  negotiable  bonds  under  general  grants  of  power 
in  charter;  Stanton  v.  Shipley,  27  Fed.  500,  denying  indorsee's  right 
to  recover  on  township  notes  Issued  without  authority;  Bangor, 
etc..  Bank  v.  Stillwater,  46  Fed.  901,  denying  city's  power  to  issue 
negotiable  paper  to  carry  out  authorized  purchase;  Village  of 
Oquawka  y.  Graves,  82  Fed.  573,  53  U.  S.  App.  461,  denying  munid- 
pality't  power  to  Issue  negotiable  refunding  bonds;  Lehman  v.  San 
Diego^  88  Fed.  671,  48  U.  S.  App.  685,  holding  power  to  incur  in- 
debtedness not  inclusive  of  power  to  issue  bonds;  New  Orleans,  etc, 
B.  B.  y.  Dunn,  51  Ala.  139,  and  Mayor  v.  Wetumpka  Wharf  Co., 
68  Ala.  625,  both  denying  city's  power  to  issue  negotiable  bonds 
in  aid  of  Internal  improvement;  Blac^man  v.  Lehman,  63  Ala.  552, 
35  Am.  Bep.  62,  denying  negotiability  of  certain  bonds  whose  Issu- 
ance authorised;  Newgass  v.  New  Orleans,  42  La.  Ann.  168,  21  Am. 
St  Bep.  871,  7  So.  666,  denying  city's  right  to  make  certain  evidences 
of  debt  negotiable;  State  v.  Mayor,  49  La.  Ann.  1758,  22  So.  1012, 
reversed  on  rehearing,  denying  municipality's  power  to  issue,  and 
liability  on,  negotiable  bonds  to  refund  debt  for  public  improve- 
ments; Bogart  y.  Lamotte  Tovmship,  79  Mich.  298,  44  N.  W.  618, 
holding  negotiable  Interest-bearing  bonds,  issued  without  legisla- 
tive authority,  void;  State  y.  Cook,  43  Neb,  322,  61  N.  W.  694,  hold- 
ing municipal  corporation's  warrants  not  negotiable;  Commission- 
ers y.  Call,  128  N.  O.  812,  81  S.  E.  482,  44  L.  B.  A.  253,  holding 
bonds  Issued  under  void  law  void;  Colbum  y.  Bailroad,  94  Tenn. 
SI,  28  SL  W.  800,  holding  void  negotiable  county  bonds  Issued  with- 
out express  authority  to  secure  public  improvements;  Bobertson  v. 
Breedloye,  61  Tex.  822,  holding  county  should  be  enjoined  from 
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lawfilng  negotiable  bonds  to  bnild  coDrthouse;  Exchange  Bank  t. 
County  of  Lewis,  28  W.  Va.  288,  denying  county's  aothorlty  to 
Issae  bonds  to  secure  Indebtedness.  Cited  also  In  State  t.  Mayor, 
tf  Ija.  Ann.  1779,  22  So.  758,  dissenting  opinion,  majority  sustain- 
ing validity  of  certain  negotiable  bonds.  See  also  51  Am.  St  Bep. 
829,  d30,  valuable  notes,  collecting  authorities  pro  and  con. 

Distinguished  in  Hitchcock  v.  Galveston,  96  U.  S.  350,  24  L.  661, 
reversing  S.  a,  2  Woods,  282,  283,  284,  F.  C.  6,532,  sustaining  city's 
liability  cm  contract  for  paving,  though  payment  in  bonds  con- 
tracted for;  Carpenter  v.  Buena  Vista  County,  5  DilL  559,  F.  C. 
2,429,  holding,  under  Iowa  legislation,  bonds  issued  in  pursuance 
of  vote  of  people,  are  presumptively  yalid;  Merrill  v.  Monticello, 
22  Fed.  592,  595,  sustaining  validity  of  bonds  issued  to  meet  in- 
debtedness not  otherwise  payable;  Portland,  etc..  Bank  v.  Evans- 
▼lllew  25  Fed.  391,  sustaining  validity  of  bonds  issued  to  redeem 
old  bonds;  Holmes  v.  Shreveport,  31  Fed.  118,  119,  holding  valid 
negotiable  bonds  issued  to  pay  for  authorized  public  works; 
Grommes  v.  Sullivan,  81  Fed.  46,  53  U.  S.  App.  363,  43  L.  B.  A 
425,  and  n.,  as  to  corporations  other  than  municipal;  City  of  Huron 
V.  Second,  etc..  Bank,  86  Fed.  280,  281,  57  U.  S.  App.  608,  collecting 
casee,  holding  power  to  issue  refunding  bonds  was  included  in 
geu&ral  power  to  issue  bonds;  Magie  v.  Union  Township,  40  N.  J.  L. 
455»  where  bonds  In  payee's  hands  held  yalid;  Williamsport  v.  Com- 
monwealth, 84  Pa.  St  496,  24  Am.  Bep.  216,  holding  implied  power 
existed  to  issue  bonds  for  street  improvements;  Brenham  v.  Ger^ 
man,  ete..  Bank,  144  U.  &  191,  192,  194,  36  L.  897,  898,  12  S.  Ct  566, 
667,  dissenting  opinion,  majcHity  holding  power  to  Issue  negotiable 
bonds  not  included  in  power  to  borrow  money. 

Knxiieipal  corporation's  power  to  issue  negotiable  securities  may 
be  implied  from  granted  powers  which  could  not  otherwise  be  car- 
ried out,  p.  572. 

Olted  and  applied  in  Desmond  v.  Jelferson,  19  Fed.  486,  sustain- 
ing bonds  issued  to  purchase  fire-engine;  Holmes  v.  Shreveport  81 
Ked.  119,  holding  valid,  negotiable  bonds  issued  to  pay  for  author- 
ised public  works;  Commonwealth  v.  Williamstown,  156  Mass.  72, 
dO  N.  B.  472,  collecting  cases,  holding  town  authorized  to  subscribe 
tor  railroad  stock  could  issue  negotiable  bonds  therefor;  State  v. 
Scho<^  District,  18  Neb.  81,  12  N.  W.  928,  sustaining  negotiable 
tKmds  Issued  under  power  to  borrow  money;  City  of  Williamsport 
^«  Commonwealth,  84  Pa.  St  496,  24  Am.  Bep.  216,  sustaining  city's 
power  to  issue  bonds  for  street  improyements;  Hays  v.  Gallon  Gas, 
etc^  Co.,  29  Oliio  8t  889,  as  to  private  corporation  having  power  to 


Mlscelianeons.— Olted  incidentally  In  Barirl^r  ▼•  Levee  Gommls' 
mUmen,  08  U.  &  2e(^  28  U  8M. 
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CO. 

Oamtomm  and  naagea.^  Pared  evidenoe  la  Inadmissible  to  incor- 
porate a  custom  into  an  express  contract  in  writing,  tlie  terms  of 
wtileh  are  neitlier  technical  nor  ambiguona,  p.  579. 

Oited  and  principle  applied  in  Grace  t.  American,  etc.,  Ins.  Co., 
109  U.  SL  288,  27  L.  984,  8  S.  Ct  210,  holding  evidence  of  custom 
among  insurance  men  inadmissible  to  vary  terms  of  written  con- 
tract; Mutual,  etc.  Life  Ins.  Go.  y.  Gharles,  17  Fed.  Gaa  1074, 
denying  agent  has  continuing  right  in  Insurance  business  by  usage; 
Gandee  y.  Gitizens'  Ins.  Go.,  4  Fed.  144,  holding  evidence  of  custom 
to  add  to  terms  of  policy  inadmissible;  The  Dictator,  80  Fed.  638, 
holding  evidence  of  custom  to  discharge  by  lighters  Inadmissible, 
where  charter-party  required  consignees  to  furnish  wharf;  Soren- 
sen  y.  Keyser,  51  Fed.  82,  2  U.  S.  App.  177,  holding  parol  evidence 
inadmissible  to  show  what  parties  contemplated,  where  contract 
is  unambiguous;  Phoenix,  etc..  Life  Ins.  Go.  v.  Holloway,  51  Gonn. 
814,  50  Am.  Bep.  28,  holding  agent  had  no  right  In  premiums  to 
accrue  except  as  contract  expressly  provided;  Marks  v.  The  Gass, 
etc..  Elevator  Go.,  48  Iowa,  148,  holding  parol  evidence  inadmissible 
to  vary  contract  of  bailment;  Stout  v.  McLachlin,  88  Kan.  125, 

16  Pac.  905,  refusing  to  permit  proof  of  custom  to  alter  specific 
agreement;  Phenix  Ina.  Go.  v.  Munger,  49  Kan.  198,  88  Am.  St  Rep. 
365,  80  Pac.  122,  refusing  evidence  of  custom  among  other  insur- 
ance eompanlea,  to  vary  plain  writing. 

Distinguished  in  BaU  v.  Aurora,  etc.,  Ins.  Go.,  20  Fed.  285,  sus- 
taining ag^if  8  power  to  bind  company  by  parol  waiver  of  Imme- 
diate payment  of  premiums;  McGulsky  v.  Klosterman,  20  Or.  114, 
25  Pac  868,  10  L.  B.  A.  789,  holding  proof  of  usage  admissible  to 
explain  words  of  technical  meaning  in  contract;  Bardwell  v.  Ziegler, 
8  Waah.  89,  28  Pac.  861,  holding  proof  of  custom,  with  reference 
to  which  contract  made,  admissible. 

Appeal  and  error.—  Objection  to  pleading  aa  set-off,  amount  ad- 
mitted by  plaintiff,  cannot  be  made  for  first  time  in  Supreme  Gourt, 
pp.  579,  580. 

ated  in  Dushane  v.  Benedict,  120  U.  S.  644,  80  L.  813,  7  S.  Gt 
T02,  holding  objection  to  evidence  of  counterclaim  for  want  of 
notice  not  allowable  in  Supreme  Gourt 

Courts.— Defendants  in  Federal  Gircuit  Gourts  can  avail  them- 
odves  of  State  laws  concerning  right  ot  aetroff  generally,  p.  580. 

Followed  In  Bull  v.  First  etc^  Bank,  14  Fed.  614,  enforcUig  law 
Qi  set-off  aa  construed  by  State  courts;  Frick  v.  Glementa,  81  Fed. 
642,  Adams  v.  Spokane  Drug  Go.,  57  Fed.  889,  28  L.  B.  A.  834,  and 
Ghamley  v.  Sibley,  78  Fed.  982,  84  U.  S.  App.  705,  allowing  set^ 
offs  according  to  State  practice.    Gited  also  in  Du  Vlvier  v.  Hop* 
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kinsi  116  Masa  128^  17  Am.  Bep.  145,  holding  nature  of  Issue  or 
Judgment  to  be  rendered  not  changed  by  remoTal  to  Federal  court 

15  Wall  580-591,  21  L.  286,  LIFB  INS.  Go.  y.  TERRY. 

fiasarance.— Doctrine  of  Hartman  v.  Keystone  Ins.  Co.,  21  Pa. 
8t  466;  that  suicide  will  avoid  a  policy,  although  there  is  no  con- 
atkia  to  that  effect  in  the  policy,  is  unsound,  p.  586. 

DiBtin^oished  and  oyerruled  In  Ritter  y.  Mutual  Life  In&  Co,, 
100  U.  8.  154,  42  li.  698,  18  S.  Ct  805,  806,  holding  insured's  sufcide 
while  sane  avc^ds  policy  independently  of  proyiso.  Denied  in  Su- 
preme Oommandery,  etc.  y.  Alnsworth,  71  Ala.  446,  46  Am.  Rep. 
836,  holding  suicide  while  sane  ayoids  policy  ind^endently  of 
proylBo. 


Proyision  of  life  insurance  policy  against  payment, 
when  party  ''dies  by  his  own  hand,"  attaches  where  insured  in- 
tentionally takes  his  own  life  while  in  possession  of  ordinary  rea- 
soning fteoltles,  p.  591. 

Cited  and  followed  in  Insurance  Co.  y.  Rodel,  95  U.  S.  241,  24  L. 
485,  Ritter  y.  Mutal  Life  Ins.  Co.,  169  U.  S.  154,  42  L.  698,  18  S.  Ct. 
80S,  and  &  C,  wh^  in  Circuit  Court  of  Appeals,  70  Fed.  959,  28 
U.  S.  Ai^  612,  42  li.  B.  A.  587,  sustaining  charges  to  substantially 
Mune  effect;  Wolf  y.  Mutual  Benefit  Life  Ins.  Co.,  80  Fed.  Cas.  408, 
charge  In  accordance  with  syllabus  rule. 

Ihaozmnce.— There  Is  no  difference  between  expressions,  *'take 
his  own  life,**  "commit  suicide "  or  "die  by  his  own  bands"  in 
pioylao  In  Ufe  insurance  p<^cy  against  payment  In  such  cafles» 
p.  801. 

Cited  and  followed  in  Manhattan  Life  Ins.  Co.  y.  Broughton^ 
109  U.  S.  180,  27  L.  881,  8  S.  Ct  104,  and  Moore  y.  Connecticut, 
etc,  Ins.  Co.,  1  Flipp.  864^  F.  a  9,755,  both  holding  "  die  by  sui- 
cide*' and  "die  by  his  own  hand  "  equiyalent  expressions;  Supreme 
Oommandery  y.  Alnsworth,  71  Ala.  449,  46  Am.  Rep.  839,  holding 
the  exception  la  of  suicide;  Grand  Lodge  v.  Wieting,  168  111.  419, 
61  Am.  St.  Rep.  129,  48  N.  B.  62,  holding  the  different  expressions 
qmonymons;  Mutual  Life  Ins.  Co.  v.  Wiswell,  56  Kan.  768,  44  Pac. 
006^  85  L.  B.  A.  266,  and  n.,  to  the  same  point 

Xnanzaiiea.— Proyiso  against  payment  of  life  insurance  does  not 
attach  wliero  death  caused  by  assured's  yoluntary  act,  knowing 
and  intending  that  death  would  result,  but  unable  to  understand 
nonl  cbaract^  or  general  nature,  consequence  and  effect  of  the^ 
act;  or  while  ylctlm  of  Insane  impulse,  p.  591. 

Ched  and  Mlowed  in  Insurance  Co.  y.  Bod^  95  U.  S.  241,  24  L. 
485^  Manhattan  Ufe  Ins.  Co.  y.  Broughton,  109  U.  &  127,  128,  129, 
180,  181,  27  li.  880,  881,  882.  8  S.  Ct  102,  108.  104,  105,  Connecticut 
Ufa  Ins.  Oou  t.  Akens,  150  U.  8.  478,  474,  87  L.  1149,  14  S.  Ct.  157, 
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Moore  v.  Ck>imecticut,  etc^  Ins.  Ck>.,  1  FUpp.  370,  872,  878,  F.  C. 
^755,  Waters  y.  Connecticut,  etc.,  Ins.  Ck>^  2  Fed.  884,  and  Matnal 
Life  Ins.  Co.  y.  Leubrle,  71  Fed.  844,  38  U.  S.  App.  37,  collecting 
cases,  where  juries  similarly  charged,  holding  cases  of  suicide  while 
insane  not  within  similar  provisos;  Accident  Ins.  Co.  v.  Crandal, 
120  U.  S.  531,  80  L.  742,  7  S.  Ct  687,  where  Insured  hung  himself 
while  insane;  Bitter  y.  Mutual  Life  Ins.  Co.,  168  U.  S.  148,  42  L. 
686,  18  S.  Ct  303,  and  S.  C,  when  in  Circuit  Court  of  Appeals,  70 
Fed.  858,  28  U.  S.  App.  612,  42  L.  B.  A.  587,  sustaining  substantiaUy 
similar  charge;  Berger  y.  Pacific,  etc,  Ins.  Co.,  88  Fed.  242,  holding 
exception  of  ''Intentional  injuries  inflicted  by  *  *  *  any  other 
person  **  did  not  Incdude  shooting  by  lunatic;  Supreme  Commandery, 
etc.  y.  Alnsworth,  71  Ala.  448,  448,  46  Am.  Bep.  338,  338.  holding 
unintentional.  Involuntary  killing  not  within  proviso;  Life  Assn., 
etc  y.  Waller,  57  Ga.  537,  construing  proviso;  Grand  Lodge  v.  Wiet- 
ing,  168  m.  420,  61  Am.  St  Bep.  130,  48  N.  B2.  62,  coUecting  cases, 
and  Michigan,  etc,  Ins.  Co.  v.  Naugle,  180  Ind.  85,  28  N.  B.  395, 
collecting  cases,  as  to  when  proviso  inapplicable;  Wolf  v.  Mutual 
Benefit  Life  Ins.  Co.,  30  Fed.  Caa.  408,  charge  in  accordance  with 
syllabus  rule;  Phillips  y.  Louisiana,  etc.,  Ins.  Co.,  26  La.  Ann.  406, 
21  AuL  Bep.  550,  no  responsibility  attaches  where  deceased  was 
insane  when  he*  committed  suicide;  Blackstone  v.  Standard  Life, 
etc,  Ins.  Co.,  74  Mich.  608,  614,  42  N.  W.  161,  163,  3  L.  B.  A.  493, 
486,  and  n.,  suicide  by  person  non  compos  not  within  forfeiture 
clause  of  policy;  Scheifer  y.  Nat  Life  Ins.  Co.,  25  Minn.  537,  charge 
In  accordance  with  syllabus  rule,  correct;  De  Gogorza  v.  Knicker- 
bocker Life  Ins.  Co.,  65  N.  Y.  235,  policy  not  void  where  suicide 
was  utterly  bereft  of  reason  at  time;  Schulti  v.  Insurance  Co.,  40 
Ohio  St  223,  48  Am.  Bep.  680,  onus  upon  company  to  show  that 
death  was  within  proviso;  Connecticut,  etc,  Ins.  Co.  v.  Groom,  86 
Pa.  St  96,  27  Am.  Bep.  680,  to  same  effect;  Hathaway  y.  National 
Life  Ins.  Co.,  48  Vt  354,  charge  embracing  syllabus  rule,  correct 
Cttted,  arguendo,  in  Mut  Benefit  Life  Ins.  Co.  v.  Daviess,  87  Ky. 
550,  9  8.  W.  815,  Brower  v.  Supreme  Lodge  Nat  Beserve  Assn.,  74 
Mo.  Ap^  485,  Spruill  v.  Northwestern  Mut  Life  Ins.  Co.,  120  N.  C. 
148,  27  S.  B.  40,  and  Lache  y.  State,  22  Tex.  App.  308,  58  Am.  Bep. 
642,  8  S.  W.  543,  where  insanity  was  urged  as  defense  to  charge 
of  murder;  Pierce  y.  Travelers'  Life  Ins.  Co.,  84  Wis.  885.  Cited 
also  in  iTGlother  y.  Provident  etc.,  Co.,  88  Fed.  681,  60  U.  S.  App. 
715,  dissenting  opinion,  majority  holding  death  from  accidentally 
taking  poison  within  exception  of  **  death  resulting  from  poison; " 
De  Gtogonsa  y.  Knickerbocker,  65  N.  Y.  248,  arguendo,  in  dissenting 
opinion.  See  the  following  valuable  notes,  58  Am.  Dec  489,  491, 
402,  486,  494,  19  Am.  Bep.  629,  50  Am.  St  B^.  443;  also  89  Am. 
Dec  748,  note. 

Distinguished  in  Bigelow  v.  Berkshire  Life  Ins.  Co.,  93  U.  S.  286, 
28  L.  919,  Chapman  y.  Bepublic  Life  Ins.  Co.,  6  Biss.  240,  F.  C. 
2,606,  Kdly  v.  Mutual  Life  Ins.  Co.,  75  Fed.  642,  and  Scarth  v. 
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Security,  etc^  life  Society,  75  Iowa,  347,  39  N.  W.  659,  where 
IHroTlflo  made  expressly  applicable,  whether  insured  "sane  or  in- 
sane;" BUey  T.  Hartford,  etc.,  Ins.  Co.,  25  Fed.  816,  where 
"  f elcmiously  or  otherwise "  held  equivalent  to  suicide  "  sane  or 
Insane." 

IBxplainffd  la  Adkins  y.  Columbia  Life  Ins.  Co.,  70  Mo.  29,  31,  83, 
86  Am.  Bap.  412,  413,  414,  where  policy  limited  liability  where 
death  of  assured  was  caused  **  by  his  own  act  or  intention,  whether 
■ane  or  insane;"  Sparks  t.  Ldfe  Indemnity  Co.,  61  Mo.  App.  113, 
wliere  policy  stipulated  that  It  should  be  void  in  case  of  suicide,  ath 
mured  being  either  sane  or  insane.  Denied  in  Knickerboclcer  Life 
Ins.  Co.  T.  Peters,  42  Md.  419,  declaring  language  of  principal  .case, 
upon  this  point,  mere  obiter;  Van  Zandt  t.  Mutual,  etc.,  Ins.  Co., 
56  N.  Y.  178,  179,  14  Am.  Rep.  221,  222,  to  the  same  eflTect 

MiscellaneouB.— Cited  and  distinguished  in  Accident  Ins.  Co.  y. 
C^randal,  120  U.  &  532,  30  L.  748,  7  S.  Ct  688,  holding  insanity  not 
**  bodily  Infirmity  or  disease,"  within  meaning  of  exception  in  p<^- 
ley.  Cited  in  Supreme  Commandery  y.  Ainsworth,  71  Ala.  449, 
46  Am.  Rep.  389,  holding  burden  of  proof  of  insanity  on  party 
aneglng  It;  Patterson  y.  Natural  Premium  Life  Ins.  Co.,  100  Wis. 
128,  60  Am.  St  Rep.  902,  76  N.  W.  982,  42  L.  B.  A.  258,  arguendo. 

16  WalL  691-600,  21  L.  198,  BROWN  y.  KENNBDY. 

War— Seizure.— Court  has  no  jurisdiction  to  decree  confiscation 
a€  aiiTthlng  not  brought  within  its  Jurisdiction,  by  seizure  of  mar- 
shal, p.  597. 

Cited  and  principle  approyed  in  Pike  y.  Wassell,  94  U.  SL  712,  24 
Ij.  800,  holding  seisure  necessary  to  giye  court  jurisdictlwi  for  con- 
demnation of  property. 

Cited  in  Kirtland  y.  Hotchkiss,  42  Conn.  445,  arguendo;  also  in 
Fairfax  y.  Alexandria,  28  Gratt.  26. 

War. —  Marshal's  return  in  confiscation  proceedings  under  act 
of  1862,  that  he  had  attached  bond,  mortgage  and  credit,  con- 
cdusiyely  establishes  that  seizure  was  made  and  that  subject  thereof 
yras  within  jurisdiction  of  court,  and  bars  foreclosure  on  mortgage, 
^697. 

Cited  and  principle  applied  in  Schneider  y.  Fergusen,  77  Tex. 
S76,  15  8.  W.  165,  holding*  sheriff's  return  cannot  be  attacked  la 
eoUateral  suit. 

19  Wan.  600-610,  21  L.  254,  HOLDANB  y.  8ITMNBR. 

landlord  and  tniant.^ —  Lessor,  who  tadlB  to  distrain  for  unpaid 
r«it  until  after  prescribed  fifteen  days,  by  reason  of  a  stay  of  pro- 
ceedlngB  against  tenant  Issued  out  of  proper  court,  does  not  lose 
bis  rights  though  such  stay  was  afterwards  annulled  as  Improperly 
granted,  pp.  605-610. 
So  citations. 
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15  WalL  610-624,  21  L.  212.  QUNN  v.  BARRY. 

Oonstitatioiial  law.—  Congress  cannot,  by  anthorissatloii  or  rati- 
flcatlon,  give  the  slightest  effect  to  a  State  law  or  Ck>]istltatlon 
which  Is  In  conflict  with  the  Federal  Constitution,  p.  628. 

Cited  with  approval  in  In  re  Rahrer,  140  U.  S.  660,  36  L.  676,  11 
S.  Ct  869,  in  affirming  yalldlty  of  act  making  liquors  imported  into 
any  State  or  territory  subject  to  laws  thereof  relating  to  sale  of 
such  articles;  Moody  t.  Bibb,  50  Ala.  250,  holding  Invalid  an  act 
of  the  legislature  sanctioning  an  unauthorized  conyersion  of  probate 
estates.  Approved,  arguendo.  In  In  re  Jordon,  18  Fed.  Oas.  1082. 
without  special  application. 

Constitatloiial  law.—  A  State  can  no  more  impair  an  existing  con 
tract  by  a  constitutional  provision  than  by  a  legislative  act,  p.  623. 

Cited  and  applied  In  United  States  v.  Jefferson  County,  ] 
McCrary,  862,  5  DilL  816,  F.  C.  15,472,  holding  constitutional  amend- 
ment restricting  power  of  municipalities  to  levy  taxes  Invalid  when 
it  operated  to  prevent  the  payment  of  bonds  previously  contracted; 
Fail  T.  Presley,  50  Ala.  846,  holding  emancipation  proclamation  had 
no  effect  on  a  cause  of  action  which  accrued  before  it  was  issued; 
American  Building,  etc.,  Assn.  v.  Rainbolt,  48  Neb.  450,  67  N.  W. 
490,  where  act  relating  to  building  and  loan  associations  was  held 
void,  in  so  far  as  it  sought  to  declare  illegal,  agreements  existing 
at  time  of  its  enactment;  Shuler  v.  Bull,  15  S.  C.  433,  holding  con- 
stitutional provision  giving  property  of  married  woman  to  her  as 
her  separate  estate  did  not  affect  vested  marital  rights  of  her  bus- 
band;  Grigsby  V.  Peak,  57  Tex.  149,  holding  State  Constitution 
cannot  divest  rights  which  have  vested  by  limitation;  Speidel  v. 
Schlosser,  18  W.  Va.  700,  holding  constitutional  an  act  allowing 
homestead  exemption,  which  provided  it  should  not  affect  existing 
contHMcts;  dissenting  opinion  in  Louisiana  v.  Jumel,  107  U.  S.  761. 
27  L.  465,  2  &  Ct  169,  majority  holding  State  could  not  be  sued 
on  its  bonds.  Cited,  arguendo,  in  Grand  Lodge  of  Masons  v.  New 
Orleans,  44  La.  Ann.  666,  11  So.  151,  as  authority  for  holding  a  con- 
stitutional provision  a  law  within  meaning  of  clause  in  Federal 
Constitution  forbidding  any  State  to  enact  laws,  the  effect  of  which 
is  to  Impair  the  obligation  of  a  contract;  with  approval,  Voorhles 
7.  Mayor,  70  Tex.  889,  7  S.  W.  682;  In  re  Kerr,  14  Fed.  Cas.  886. 
State  V.  Hickman,  9  Mont  879,  28  Pac.  748,  8  L.  B.  A.  405.  Lamb 
V.  Mascm,  50  Vt  850,  and  Huffman  y.  Leffell,  82  Gratt.  45,  without 
spedal  application. 

Bxplalned  In  In  re  Jordan,  18  Fed.  Cas.  1082,  and  In  re  Smith,  2 
Woods,  460,  F.  a  12,996,  affirming  yalldlty  of  bankruptcy  act  of 
18TB,  and  holding  Congress,  by  virtue  of  power  given  It  to  pass 
a  bankruptcy  law,  has  authority  to  impair  obligation  of  a  contract 

Constitntioiial  law.^  Legal  remedies  for  enforcement  of  con- 
tract, which  belong  to  It  at  time  and  i^ce  where  made,  are  part 
of  its  obligation,  p.  628. 
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The  following  affirm  and  rely  upon  this  holding:  Fink  y.  O'N^ 
106  U.  8.  276,  27  L.  108,  1  8.  Gt  328,  holding,  where  property  ot 
Judgment  debtor  of  the  government  would  be  exempt  if  private 
party  had  been  plaintlif,  it  is  exempt  from  execution  sued  out  by 
government;  Clews  v.  Oounty  of  Lee,  2  Woods,  478,  F.  a  2,802, 
and  Sibley  v.  MobUe,  8  Woods,  640,  F.  0.  12,829,  holding  law  au- 
thorizing tax  to  pay  for  county  bonds  part  of  obligation  of  bonds; 
Bdwards  v.  Williamson,  70  Ala.  156,  and  Bobards  v.  Brown,  40 
Ark.  427,  and  if  remedy  Is  so  changed  as  to  substantially  impair 
value  of  contract,  it  is  illegal;  Keel  v.  Larkin,  72  Ala.  501,  pardee 
to  contract  are  presumed  to  have  in  view  such  exemption  laws  and 
rights  as  are  in  force  at  date  of  contract  Cited  in  the  following 
as  authority  for  holding  a  State  has  no  power  to  impair  the  remedy 
on  a  contract  by  making  sweeping  exemptions;  Alexander  v. 
Kilpatrlck,  14  Fla.  460,  Foster  v.  Byrne,  76  Iowa,  297,  35  N. 
W.  514,  Leesley  v.  Phlpps,  49  Miss.  800,  802,  805,  and  John- 
son V.  Fletcher,  54  Miss.  629,  28  Am.  Bep.  889,  and  fact 
that  debtor  acquired  property  after  act  was  passed  does  not  change 
rule;  Waters  v.  Dixie  Co.,  106  6a.  595,  71  Am.  St  Bep.  285,  32  S.  B. 
688,  and  Buser  v.  Shepard,  107  Ind.  422,  8  N.  B.  282,  where  me- 
chanic's lien  given  by  statute  has  become  fixed  and  is  vested  riji^t, 
no  subsequent  modification  of  statute  can  alfect  that  right;  Bock 
Island  Bank  v.  Thompson,  173  111.  607,  64  Am.  St  B^.  146,  50  N. 
B.  1006,  holding  statute  relattaig  to  Judgment  liens  has  no  retroactlTe 
effect;  Watklns  v.  Glenn,  55  Kan.  431,  40  Pac.  819,  holding  statnte 
rdating  to  foreclosure  of  mortgages  can  have  no  retroactive  effect; 
Phlnney  v.  Phinney,  81  Me.  464,  10  Am.  St  Bep.  272,  17  AtL  408, 
4  L.  B.  A.  851,  and  n.,  holding  statute  extending  time  of  equity  of 
redemption  not  applicable  to  mortgages  entered  into  before  Its 
passage;  Schuster  v.  Weiss,  114  Mo.  173,  21  S.  W.  443,  19  L.  B.  A. 
187,  where  statute  Increasing  liability  of  obligors  on  an  appeal  bond 
was  held  to  release  obligors;  Byan  v.  Maxey,  14  Mont.  88,  85  Pac 
516,  where  It  was  held  statute  could  not  be  so  construed  as  to 
abrogate  an  attachment  lien  acquired  prior  to  its  passage;  State 
V.  McPeak,  81  Neb.  148,  47  N.  W.  692,  holding  State,  having  leased 
land  under  certain  conditions,  cannot  change  those  conditions,  to 
detriment  of  lessee,  during  term  of  lease;  Magruder  v.  Esmay,  35 
Ohio  St  238,  holding  act  prescribing  what  shall  constitute  con- 
clusive proof  of  possession  in  favor  of  purchaser  at  tax  sale,  cannot 
operate  to  set  statute  of  limitations  running  in  favor  of  purchaser 
prior  to  passage  of  act;  Warren  v.  Jones,  9  S.  O.  294,  and  Carrier 
V.  Thompson,  11  8.  C  88,  both  holding  sections  of  code  relating  to 
executions  apply  only  to  executions  Issued  after  its  adoption;  Bouk- 
night  T.  Bptlng,  11  8.  C.  74,  holding  statute  exempting  wlfe^s  sepa- 
rate property  from  liability  for  husband's  debts  cannot  have  a 
retroactive  effect;  Skinner  v.  Holt  0  S.  Dak.  435,  62  Am.  St  Bep. 
888,  69  N.  W.  607,  where  statute  exempting  from  execution  proceeds 

Voi„  VII  -  60 


i 


15  WalL  610-e24  Notes  on  U.  S.  Reports.  M6 

•f  life  Insurance  policies  was  held  unconstitutional  as  to  contracts 
existing  at  time  of  Its  enactment;  Boberts  y.  Cocke»  28  Oratt  216, 
holding  statute  permitting  courts  to  remit  interest  on  certain  obU^ 
gations  can  have  no  retroactiye  effect;  Peninsular,  etc.,  Works  y. 
Union  Co.,  100  Wis.  498,  09  Am.  St  Rep.  937,  76  N.  W.  361,  42  L. 
R.  A.  333,  where  certain  sections  of  State  insolvency  law  were  held 
yoid.  Oited  incidentally  in  Morley  v.  Lake  Shore  R.  R.,  146  IT.  S. 
170,  86  li.  929,  18  S.  Ot  67,  where  It  was  held  act  reducing  rate  of 
interest  on  judgments  does  not  affect  obligation  of  contracts.  Ap- 
proved, arguendo,  in  Bamett  y.  Knight  7  Colo.  372,  3  Pac.  750, 
Davis  y.  Rupe,  114  Ind.  592,  17  N.  B.  165,  and  Ren  v.  Driskell,  11 
Lea,  646,  without  special  application.  See  monograpliic  notes,  re- 
viewing authorities,  in  45  Am.  Dec  252,  and  87  Am.  Dec.  465. 

Distinguished  in  Helm  v.  Pridgen,  1  Tex.  App.  Civ.  346,  where, 
subsequent  to  time  of  contraction  of  debt  certain  property  was 
made  exempt  from  execution,  subsequent  to  which  latter  time  pr<^ 
erty  claimed  as  exempt  was  acquired. 

Gonstitational  law.—  State  may  change  remedies  for  enforcement 
•f  contract  provided  change  involves  no  Impairment  of  a  substantial 
right  p.  628. 

Olted  and  applied  in  Bdwards  y.  Williamson,  70  Ala.  152,  and  it 
Is  not  necessary  that  new  remedy  be  as  prompt  and  convenient  as 
old;  Penniman,  Petitioner,  11  R.  I.  346,  349,  350,  heading  constitu- 
tional act  providing  stockholders  should  not  be  imprisoned  for  fail- 
ure to  pay  judgment  rendered  against  corporation.  Cited  in  col- 
lection of  authorities,  affirming  rule,  Anton!  v.  Greenhow,  107  U.  8. 
775,  27  L.  471,  2  8.  Ot  96;  French  v.  De  Bow,  88  Mich.  712,  as  au- 
thority for  holding  legislature  cannot  take  away  a  statutory  lien. 

Oonstitational  law.—  State  constitutiona]  provision  and  statute 
which  increase  amount  of  property  which  is  exempt  from  execu- 
tion are,  as  to  judgments  previously  recovered,  void,  p.  624. 

Beafflrmed  in  Bdwards  v.  Kearzey,  96  U.  S.  604,  24  L.  798,  and  In 
re  Shipman,  2  Hughes,  228,  F.  0.  12,791,  holding  bankrupt  not  en- 
titled to  homestead  exemptions  allowed  by  act  of  1894  against 
debts  contracted  before  passage  of  this  act;  Townsend  Bank  v. 
Bpplng,  8  Woods,  893,  F.  O.  14,120,  and  Kelly  v.  Garrett  67  Ala. 
309,  homestead  exemption  established  by  law  cannot  effect  ante- 
cedent liens;  In  re  Bveritt  8  Fed.  Gas.  907,  Horn  v.  Wiatt  60  Ala. 
300,  and  Wilson  v.  Brown,  58  Ala.  65,  29  Am.  Rep.  728,  in  con- 
struing same  statute;  Feam  v.  Ward,  65  Ala.  39,  where  statute  au- 
thorising Insurance  on  life  of  husband  for  benefit  of  wife  was 
construed  as  an  exemption  law;  Gohn  v.  Hoffman,  45  Ark.  385,  and 
Wofford  v.  Gaines,  58  Ga.  487,  holding  homestead  exemption  laws 
do  not  affect  antecedent  contracts;  to  same  effect  are  Nelson  v. 
MeOrary,  60  Ala.  811,  Hardy  v.  Sulsbacher,  62  Ala.  45,  Broolcs  v. 
Georgia,  54  Ga.  87,  Sparger  y.  Oumpton,  54  Ga.  858,  Douglass  v. 
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Boylstoii,  60  6a.  188,  Boroughs  y.  White,  69  Ga.  846,  Mitchell  t. 
Wolfe.  70  Ga.  627,  Berry  y.  Bwing,  91  Mo.  898,  8  S.  W.  878,  dls- 
■ontiiig  i^inion,  Bonner  y.  Minnler,  18  Mont  279,  84  Pac.  82,  Lynch 
T.  Lynch,  18  Neb.  689.  26  N.  W.  392,  Choice  v.  Charles,  7  S.  C.  172. 
Ban  T.  Bowe,  18  &  C.  864,  Charles  v.  Charles,  18  S.  C.  887,  Bradley 
y.  Bodelsperger,  17  S.  C.  12,  Agnew  y.  Adams,  17  S.  C.  370,  Withers 
T.  Jenkins,  21  S.  C.  869,  Norton  y.  Bradham,  21  S.  C.  378,  Hosford 
T.  Wynn,  26  S.  C.  188,  1  8.  B.  500,  Trimmler  y.  Wlnsmith,  41  S.  C. 
115»  19  8.  B.  286,  Gage  y.  Neblett,  67  Tex.  374,  876,  Eylar  y.  Bylar, 
60  Ttex.  322,  Wright  y.  Stranb,  64  Tex.  66,  and  Speidel  v.  Schlosser, 
18  W.  Va.  698,  in  all  of  which  the  mle  was  reaffirmed.  Approved, 
ar^nendo,  In  dissenting  opinion  in  Fitzpatrick  v.  Boylan,  67  N.  Y. 
441,  Hosford  y.  Wynn,  22  S.  C.  811,  and  McClenaghan  y.  McEachem, 
47  8.  C.  448,  449,  26  8.  B.  297,  without  special  application.  See 
monographic  notes;  84  Am.  St  Rep.  497,  and  46  Am.  St.  Rep.  384. 

Dtstingalahed  In  McAfee  y.  Covington,  71  Ga.  278,  61  Am.  Rep. 
264,  and  Peerce  y.  Kltzmiller,  19  W.  Va.  676,  where  judgment  was 
based  on  action  for  tort;  Garrett  v.  Chesire,  69  N.  C.  398,  399,  400, 
12  Am.  Rep.  660,  661,  662,  and  Wilson  y.  Sparks,  72  N.  C.  210,  hold- 
ing under  North  Carolina  homestead  act,  property  is  exempt  from 
payment  of  debts  contracted  before  Its  adoption;  Dye  y.  Cooke,  88 
TensL  277,  17  Am.  St  Rep.  888,  12  S.  W.  631,  holding  a  debtor  who 
acqnlrefl  a  right  to  homestead  by  reason  of  his  marriage,  can  assert 
i1|^t  against  antecedent  debts. 

Iftlscdlaneona.— Olted  incidentally  in  Newman  y.  Reed,  60  Ala. 

m. 

10  Waa  624-686,  21  L.  215,  NBW  OBI«BANS  y.  GAINB& 

Airpaal  and  error.— On  an  appeal  taken  on  exceptions  to  mas- 
ter's report,  objections  cannot  be  taken  to  original  Judgment  under 
which  reference  was  made,  p.  629. 

9)|aetm«nt. —  In  Louisiana,  the  owner  who  recovers  land  from  a 
mala  fide  possessor,  has  right  to  keep  improvements  made  by  such 
poflflessor,  upon  paying  their  value,  or  he  may  compel  possessor  to 
demolish  and  remove  them,  p.  681. 

BeafDrmed  in  Jackson  v.  Ludeling,  2  Woods,  260,  F.  C.  7,189, 
holding,  where  owner  retains  Improvements,  mala  fides  possessor  Is 
entltied  to  interest  on  amount  expended  therefor. 

ZDsetmsnt. — In  Louisiana,  as  against  a  mala  fides  possessor,  mesne 
promts  consist  of  what  premises  are  reasonably  worth  annually^ 
with  hiterest  to  time  of  trial,  p.*682. 

GIted  and  apj^ed  In  Henderson  v.  Chalres,  86  Fla.  441«  17  So.  680, 
tm  detei' mining  amount  of  profits  due  a  widow,  who  has  been  un- 
lawfolly  deprived  of  her  dower  rights;  Hack  v.  Norris,  46  Mich. 
6M^  606,  10  N.  W.  106,  holding  Interest  upon  rents  of  property  is 
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properly  chargeable  In  decree  for  an  accounting  against  parties 
who  had  obtained  property  by  unconscionable  means,  and  whose 
deed  is  yacated  by  decree;  HID  v.  Cooper,  10  Or.  154,  holding  rental 
value  Is  prima  fade  Talne  of  benefits  received. 

Ejectment. —  Under  Louisiana  law,  right  to  mesne  profits,  against 
mala  fides  possessor,  is  not  limited  to  profits  for  three  years,  p. 
634. 

Cited,  arguendo.  In  Blder  v.  M'Claskey,  70  Fed.  550,  87  U.  S.  App. 
109,  but  said  to  have  no  application  to  any  question  involved  therein. 

Miscellaneous. —  Cited,  without  particular  application,  in  follow- 
ing cases,  growing  out  of  same  cause  of  litigation:  Davis  v.  Gaines, 
104  U.  &  406,  26  L.  764,  New  Orleans  y.  Gaines,  181  U.  &  210,  33 
li.  106,  9  &  Ct  761  (reversing  8.  C,  4  Woods,  225,  230,  244,  17  Fed. 
28,  26,  85),  and  United  States  ▼.  New  Orleans,  17  Fed.  485. 

15  Waa  686-630,  21  L.  242,  MEAD  y.  THOMPSON. 

Bankruptcy. —  Jurisdiction  of  Circuit  Courts  to  review  judgments 
of  District  Courts  in  bankruptcy,  and  to  grant  such  relief  as  may 
seem  Just,  is  supervisory,  and  is  conferred  by  second  section  of 
bankruptcy  act  of  1S67,  p.  688. 

Bankmptoy. —  No  appeal  lies  to  Supreme  Court  from  action  of 
Circuit  Court  In  exercising  its  supervisory  Jurisdiction,  under  sec- 
ond section  of  bankruptcy  act  of  1867,  p.  689. 

Beafllrmed  in  Colt  v.  Bobinson,  19  WalL  286,  22  L.  165,  Sandusky 
V.  Bank,  28  Wall.  298,  28  U  156,  and  Wiswall  y.  Campbell,  98  U. 
a  84&  28  li.  928. 

16  Wan.  689-e42,  21  L.  117,  COMMERCIAL  BANK  y.  ROCHESTER. 

Cknirts. —  Supreme  Court  has  no  Jurisdiction  of  appeal  from  State 
court,  where  case  may  have  been  decided  on  form  of  remedy,  or  on 
technical  insufliciency  of  pleadings,  pw  642. 

Cited  incidentally  in  Underwood  y.  McVeigh,  181  U.  &  czzlll,  21 
li.  964. 

16  Waa  648-<l49,  21  L.  244,  CAMMACK  y.  LEWI& 

Insoranoe. —  Policy  of  $8,000,  taken  by  one  having  no  Interest  in 
life  assured  beyond  debt  of  $70,  is  a  sheer  wagering  policy,  p.  647. 

Cited  and  applied  in  Guardian,  etc,  Ins.  Co.  v.  Hogan,  80  DL  46, 
22  Am.  Rep.  186,  holding,  where  sum  insured  is  largely  in  excess 
of  Insurable  interest,  fact  tends  to  prove  insurance  was  procured 
for  purpose  of  speculation;  Basye  y.  Adams,  81  Ky.  875,  Roller  y. 
Moore,  86  Va.  518,  10  &  B.  248,  6  L.  R.  A.  189,  and  n.,  and  Heusner 
y.  Insurance  Co^  47  Mo.  App.  843,  assignment  of  life  policy  to  one 
not  having  an  insurable  interest,  is  void;  Beard  y.  Sharp,  100  Ky. 


Notes  on  U.  S.  Reports.  15  Wall.  643-649 

C15»  88  B.  W.  10G9,  holding,  where  policy  is  made  payable,  part  to 
fltrmnser  and  part  to  legal  beneficiary,  it  is  not  void,  and  legal  bene- 
ftdary  la  entitled  to  whole  fond  on  death  of  Insured;  Singleton  v. 
Insimmce  Co.,  66  Mo.  74,  27  Am.  Rep.  824,  holding  an  insurance 
policy,  effected  by  an  uncle  on  the  life  of  his  nephew,  void  for 
want  of  Insurable  interest;  Burbage  t.  Windley,  108  N.  C.  862,  12 
8.  B.  S40»  12  L.  R.  A.  412,  and  n.,  where  contract  by  beneficiary,  who 
bad  pcocored  policy  on  life  of  party  in  whom  he  had  no  Interest,  to 
pay  wife  oi  assured  portion  of  any  money  he  might  receive  on 
policy,  was  held  contra  bonos  mores,  and  void;  Appeal  of  Corson, 
118  Pa.  St  448,  6  AtL  218,  holding  a  nephew  does  not  have  an  in- 
surable interest  in  life  of  his  aunt,  arising  from  mere  kinship; 
Price  ▼.  Knights  of  Honor,  68  Tex.  367,  4  S.  W.  634,  party  not  hav- 
ing insurable  interest  in  life  of  assured,  cannot  receive  valid  as- 
alignment  of  policy  merely  on  agreement  to  pay  assessments  or  pre- 
minma;  Tate  v.  Commercial  Assn.,  —  Va.  — ,  33  S.  E.  384,  45  L.  R. 
A.  245,  246,  agreement  to  effect  insurance  on  one's  life  for  benefit 
<»f  another,  not  having  insurable  interest  therein,  is  void.  See 
monographic  note,  reviewing  authorities,  57  Am.  Dec.  97,  98;  also 
notes,  27  Am.  Rep.  827,  56  Am.  Rep.  198,  58  Am.  Rep.  856,  and  16 
Am.  St  Rep.  907. 

Distinguished  in  Nye  v.  Grand  Lodge,  9  Ind.  App.  146,  36  N.  E. 
434«  bolding  mere  fact  that  policy  was  assigned  for  an  amount  much 
less  than  the  face  thereof,  does  not  taint  assignment  with  vice  of 
gambling;  Mutual  Life  Ins.  Go.  v.  Allen,  138  Mass.  32,  38,  52  Am. 
Rep.  251,  252,  Groswell  y.  Association,  51  S.  G.  107,  28  S.  B.  208, 
Clarfc  V.  Allen,  11  R.  L  442,  448,  28  Am.  Rep.  499,  500,  Steinback 
▼.  Diepenbrock,  158  N.  Y.  81,  70  Am.  St  Rep.  429,  52  N.  E.  664,  44 
X«.  B.  A.  419,  and  Murphy  v.  Red,  64  Miss.  619,  1  So.  768,  aU  hold- 
Ina  fact  that  policy  is  assigned  to  one  not  having  insurable  interest 
lA  assured,  does  not  render  assignment  void:  Glvens  v.  Veeder, 
—  N.  Mez.  — ,  50  Pac  817,  holding  assignment  of  policy  for  $5,000 
tot  cancellation  of  debt  of  $2,011,  is  not  a  wager. 

Insurance. —  An  absolute  assignment  of  a  life  insurance  policy 
toy  bolder,  to  one  to  whom  he  Is  slightly  indebted,  is  vaUd  only  as 
security  for  debt  owed  and  such  advances  as  might  afterwards  be 
made  on  account  of  it,  p.  648. 

Cited  and  applied  in  Wamock  t.  Davis,  104  U.  S.  782,  26  L.  927, 

and  Orotty  v.  Insurance  Go.,  144  U.  8.  628,  36  L.  568,  12  S.  Gt  749, 

iMth  bolding  life  insurance  policy  cannot  be  assigned  to  one  having 

no   interest  in  Ufe  of  assured;  Armstrong  v.   Insurance  Go.,  20 

Blatcbf.  498,  11  Fed.  577,  holding  interest  of  a  creditor  in  assigned 

Ufe  insurance  policy  of  his  debtor,  is  the  amount  of  his  provable 

il^bt;  to  same  effect  are  Widaman  v.  Hubbard,  88  Fed.  812,  Hel- 

Bietac  ▼•  Miller,  76  Ala.  188,  52  Am.  Rep.  819,  Exchange  Bank  t. 

liOb,   104  €Nl  458,  81  S.  E.  462,  44  L.  R.  A.  376,  Hays  v.  Lapeyre, 

4S  I^u  Ann.  754,  757,  758,  19  So.  824,  825,  85  L.  R.  A.  652,  653,  664, 
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and  n.,  and  Equitable  Ins.  Ck>.  v.  Hazlewood,  75  Tex.  351,  16  Am. 
St  Rep.  004,  12  S.  W.  625,  7  L.  R.  A.  224,  and  n.,  all  holding  simi- 
larly; Sheets  y.  Sheets,  4  Colo.  App.  453,  36  Pac.  311,  a  creditor  has 
an  insurable  interest  in  the  life  of  his  debtor;  Kessler  v.  Kuhns,  1 
iBd.  App.  517,  27  N.  B.  982,  reviewing  authorities,  and  holding  the 
holder  of  a  valid  policy  upon  another  life  cannot  assign  same  dur- 
ing life  of  insured  to  one  not  having  an  insurable  interest  in  life  of 
insured:  Gilbert  v.  Moose,  104  Pa.  St  79,  80,  49  Am.  Rep.  573,  574, 
holding  assignee  who  has  no  insurable  interest  in  life  of  assured,  is 
only  entitled  to  retain  from  money  collected  on  policy  the  amount 
of  premiums  paid  by  him.  Approved,  argusndo,  in  Nye  v.  Grand 
Lodge,  9  Ind.  App.  153,  36  N.  B.  437,  and  Supreme  Lodge  v.  Met- 
calf,  15  Ind.  App.  141,  without  special  application.  See  mono- 
graphic note,  57  Am.  Dec  104;  also  notes,  52  Am.  Rep.  144,  and 
68  Am.  Rep.  867. 

Distinguished  in  Langdon  v.  Insurance  Co.,  14  Fed.  273,  hold- 
ing a  party  may  insure  his  life  and  make  policy  payable  to  anyone, 
-—beneficiary  need  have  no  legal  interest  in  his  life;  Sides  v.  In- 
surance Go.,  16  Fed.  652,  holding,  if  there  be  adequate  insurable 
Interest  to  support  assignment,  at  time  of  malting  same,  contract 
cannot  be  affected  by  subsequent  diminution  of  such  interest 
Bittler  v.  Smith,  70  Md.  266,  268,  16  Atl.  893,  2  L.  R.  A.  846,  and  n. 
where  difference  between  amount  of  policy  and  debt  owed  to  as 
signee  was  slight  The  i*ule  was  not  adhered  to  in  Amick  v.  But 
l«r,  111  Ind.  681,  588,  60  Am.  Rep.  724,  725,  12  N.  E.  519,  520. 

BAleass. —  Receipt  given  by  widow  to  assignee  of  her  deceased 
husband's  life  insurance  policy,  as  in  full  of  her  claims  for  balance 
4iie  thereon,  held,  not  conclusive  against  her  where  hastily  entered 
Into  in  ignorance  of  her  rights,  pp.  648,  649. 

Executors  and  administrators. —  Receipt  in  full  of  claim  given 
by  widow  of  deceased,  personally,  does  not  estop  her  from  claiming. 
Ma  administratrix,  full  amount  due,  p.  649. 

tf  Wan.  649-660,  21  L.  220,  RAILROAD  00.  v.  BANNING. 

Appeal  and  error. —  Appellate  court  cannot  assume  instmetion 
•f  trial  court  erroneous  when  record  contains  no  evidence  upon 
which  such  instruction  was  based,  p.  656. 

BeafRrmed  in  United  States  v.  Wingate,  44  Fed.  181. 

Principal  and  agent —  Principal  is  liable  for  acts  and  negligence 
Qi  agent  in  oourse  of  his  employment  although  he  did  not  author- 
hm  or  know  of  acts  complained  of,  p.  657. 

Oited  and  i^j^pUed  in  Gerrity  v.  Bark  Kate  Oann,  2  Fed.  244,  hold- 
ing ship  liable  for  injuries  caused  by  careless  manner  of  stowing 
cargo;  Texa%  etc.,  R.  R.  Go.  v.  Williams,  62  Fed.  442,  23  U.  S. 
App.  879,  and  LooitvlUe,  etc,  B.  B.  Go.  v.  Whitman,  70  Ala.  380, 
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wha«  railway  company  was  held  liable  for  an  assault  made  by  one 
of  to  conductors;  Oh/mdler  y.  Deaton,  1  Tex.  App.  Civ.  241,  where 
father  was  held  liable  for  acts  of  his  son  in  shooting  plaintiff's 
stock.  Cited,  arguendo,  in  Oarrico  t.  Railroad  Ck>.,  39  W.  Va.  98, 
19  8.  B.  673,  24  L.  R.  A.  52,  holding  doctrine  of  non-liability  for  neg- 
ligence of  another,  because  latter  is  an  independent  contractor,  does 
not  apply  to  relieve  former  from  statutory  duty. 

Distinguished  in  The  Tug  R.  F.  Oahill,  9  Ben.  354,  F.  G.  11,735. 
where  acts  of  agent  were  beyond  scope  of  his  employment 

Principal  and  agent. —  Where  contractor  agreed  to  furnish  labor 
and  materials,  but  to  perform  work  under  direction  of  his  employer, 
relation  of  principal  and  agent  exists,  and  employer  is  responsible 
for  negligent  acts  of  contractor  which  result  in  injury  to  third  par- 
ties, pw  659. 

Olted  and  applied  in  Singer  Mfg.  Go.  y.  Rahn,  132  U.  8.  528,  524, 
88  Lu  442,  10  S.  Gt  176,  177,  in  holding  sewing  machine  agent  a 
snryant  of  company,  for  whose  negligence  in  course  of  employment 
company  is  liable;  Atlantic  Transport  Go.  t.  Goneys,  82  Fed.  178, 
179,  51  U.  S.  App.  578,  574,  under  similar  state  of  facts;  Rome,  etc., 
By.  T.  Chasteen,  88  Ala.  594,  7  So.  97,  holding  railway  company  for 
negligent  acts  of  its  agent  in  charge  of  construction  party;  Faren 
T.  Sellers,  89  La.  Ann.  1017,  4  Am.  St  Rep.  260,  3  So.  366,  holding 
relation  of  master  and  servant  exists  between  contractor  and  con- 
trmetee,  where  contractor  Is  to  demolish  building  under  directions 
at  a  superrislnf  architect;  to  same  effect  in  LInnehan  v.  Rollins,  137 
126,  50  Am.  Rep.  289,  where  building  was  to  be  removed 
superyislon  of  a  trustee;  Waters  v.  Lumber  Go.,  115  N.  G. 
20  S.  B.  719,  holding,  in  action  against  railway  company  for 
committed  by  one  who  built  road  under  contract  with 
r,  it  is  incumbent  on  company  to  show  that  it  exercised  no 
control  orer  such  contractor;  Wallace  v.  Southern  Oil  Go.,  91  Tex. 
gi,  40  S.  W.  401,  where,  under  facts,  party  in  charge  of  machine 
tor  baflng  cotton-seed  hulls  was  held  agent  of  his  employer.  Olted, 
nr^nendo,  in  Harding  ▼.  Boston,  163  Mass.  18,  39  N.  E.  411,  and 
Bogers  ▼.  Baihroad  Go.,  81  S.  0.  888,  9  S.  B.  1062,  without  special 

One  passing  over  a  wharf,  over  which  public  has 
mccnstomed  to  pass,  cannot  be  considered  a  trespasser,  al- 
new  wharf  has  been  provided,  no  notice  of  changed  char> 
otf  old  wharf  having  been  given,  p.  660. 

CKed  in  Bennett  v.  Bailroad  Go.,  102  U.  S.  580,  26  L.  280,  In- 
^tena,  etc^  By.  Go.  v.  Bamhart,  115  Ind.  408,  16  N.  B.  126,  Toledo, 
.  Go.  V.  Hauck,  8  Ind.  App.  373,  35  N.  B.  575.  Bright  v. 
Go.,  88  Wis.  808,  60  N.  W.  420,  26  L.  B.  A.  580,  and  n., 
ete..  By.  Go.  v.  Orr,  46  Ark.  204,  Smith  v.  T.  ft  P.  R.  R.,  2 
830,  and  Hussenbuttel  v.  Mayor,  30  Fed.  458,  as  authority 
for  role  tliat  owner  or  occupant  of  land  who  induces  others  to  comt 
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apon  it  for  lawful  purpose.  Is  liable  to  them,  thej  nsing  dne  care, 
for  damages  occasioned  by  unsafe  condition  of  land  or  Its  ap- 
proaches, if  known  to  him  and  not  to  them.    8^6  note,  84  Am.  Bep. 


15  WalL  660-664,  21  Ii.  104,  UNITED  8TATBS  ▼.  BENNETT. 

Internal  revenue. —  Act  of  1868,  relating  to  removing  spirits  from 
warehouse,  had  no  reference  to  such  removal  before  its  enact- 
ment, and  so  was  not  operative  to  prevent  recovery  on  a  bond  for 
duties,  given  prior  to  its  enactment,  on  transportation  of  spirits, 
p.  663. 

Not  dted. 

16  Waa  664-671,  21  L.  246,  INSURANOB  CO.  T.  LYMAN. 

Insurance. —  Valid  Terbal  contract  for  insurance  may  be  made, 
p.  660. 

Insurance. —  Same  rules  of  evidence  apply  to  written  contracts  of 
Insurance  as  to  other  written  contracts,  p.  660. 

Oited  and  applied  in  Sperry  v.  Insurance  Co.,  26  Fed.  238,  hold- 
ing condition  in  policy  prohibiting  keeping  of  powder  in  building 
insured,  cannot  be  waived  by  parol  agreement;  Fireman's  Fund 
Ins.  Co.  T.  Norwood,  60  Fed.  83,  32  U.  8.  App.  490,  reaffirms  rule. 

Insurance. —  Parol  testimony  is  not  admissible  to  show  that  a 
parol  contract  of  insurance  was  made  before  a  loss  accrued,  where 
written  contract  covering  same  risk  was  executed  afterwards,  p. 
€70. 

Insuranee. —  Maker  of  policy  of  insurance  on  a  vessel  is  entitled 
to  sudi  information  as  applicant  has,  as  to  condition  of  vessel,  p. 
f7a 

Cited  in  Insuranee  Ca  v.  Folsom,  18  WalL  263,  21  L.  884,  with- 
out special  application. 

Evidence. —  All  previous  negotiations  and  verbal  statements  are 
merged  when  parties  assent  to  written  instrument  as  expressing 
agreement,  p.  670. 

Cited  and  applied  la  Ladede  Co.  v.  Insurance  Co.,  60  Fed.  868, 
19  U.  8.  App.  610,  New  York  Ins.  Co.  v.  M'Master,  87  Fed.  71, 
Fireman's  Fund  Ins.  Co.  v.  Norwood,  69  Fed.  79,  32  U.  8.  App.  480, 
Franklin  Ins.  Co.  v.  Martin,  40  N.  J.  L.  677,  29  Aul  Rep.  278,  and 
Union  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  App.  461,  28  8.  W.  119,  to 
policies  of  insurance. 

16  WalL  671-476,  21  L.  196,  BAFFIN  v.  MA80N. 

Officers. —  A  ministerial  officer  in  any  case  la  whldi  It  Is  his  doty 
to  act,  cannot  be  a  trespasser,  p.  676. 
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ApproTt&^  arguendo,  in  Pblladelphia,  etc^  Bj.  Go.  t.  Kenney^ 
19  FM.  Gas.  486. 

Platlngnlshed  la  Shepard  t.  Birth,  68  Ind.  108,  where  evidence 
iiiowed  officers  were  acting  without  scope  of  their  dnty. 

Xntcmal  xerreniM.— Warrant  of  assessor  is  jnstiflcation  to  col- 
lector of  Intemal  reTenne,  and  he  is  not  a  trespasser  for  selling 
propertjr,  ttiongh  aasessment  was  illegal,  p.  876. 

Keafflmied  In  Harding  t.  Woodcock,  187  U.  8.  47,  84  L.  681,  11  S. 
OL  7»  where  collector  set  up  plea  of  jnstiflcation  in  action  on  case 
brought  by  distiller  against  him,  to  recover  value  of  property. 
OMed  In  Sdinster  t.  Weissman,  68  Mo.  561,  as  authority  for  hold- 
lac  collector  has  no  authority  to  Investigate  validity  of  assessments. 
Olted  Incidentally  In  Grystal  Springs  Go.  v.  Gox,  49  Fed.  661,  6 
U.  8.  App.  42. 

1ft  Waa  876-681,  21  L.  247,  THB  LUGILLB. 

OnTHalon. —  When  steamer  and  sailing  vessel  are  approaching 
em/dt  otiier  In  such  manner  that  there  is  danger  of  collision.  It  is 
dntj  of  former  to  keep  out  of  way  of  latter,  p.  680. 

Otted  In  Farr  t.  Steamship  Famley,  1  Fed.  687,  and  The  B.  A. 
Pfti^ar,  40  Fed.  90,  holding,  where  collision  is  impending,  through 
Canlt  of  steamer,  master  of  sailing  vessel  is  only  required  to  act 
with  reasonable  skill;  The  Golden  Grove,  18  Fed.  688^  690,  and 
Mnmer  v.  Express,  etc.  Line,  61  N.  Y.  816,  reaffirm  the  rule.  Gited 
laeldentally  in  The  Sunnyside,  91  U.  &  214,  28  L.  804. 

1ft  Waa  682-684,  21  L.  248,  BUBBGWS  v.  THB  MABSHAL. 

Appssl  moM,  error. —  No  appeal  lies  to  Supreme  Gourt  from  GIreult 
Otfort  for  ffiseharge  of  rule  on  marshal,  to  show  cause  why  he 
ghoeM  net  make  a  deed  to  purchaser  on  execution  sale;  error  Is  the 
estf  mode  of  review  In  such  a  case,  p.  684. 

OKod  In  Muhlenberg  Gounty  t.  Dyer,  66  Fed.  686,  81  U.  8.  Am^. 
160^  holding  Implication  for  mandamus  can  be  reviewed  In  Gli«nlt 
Ooort  of  i^ypeals  only  on  writ  of  error. 


1ft  WtfL  684-686,  21  L.  200,  HAMPTGN  v.  BGU8B. 

Appeal  and  enor. —  Under  act  of  June  1,  1872,  **  to  f^nrther  the 
administration  of  Justice,''  Supreme  Gourt  may  allow  a  writ  of  er- 
nor  ts  be  amended  which  oontains  a  wrong  return  day,  p.  686. 

OHed  and  applied  In  Semmes  v.  United  States,  91  U.  S.  24,  28  L. 
1O0W  and  Morton  v.  Dover,  14  Fed.  107,  both  holding  power  is  vested 
IB  CSrcuH  Gourt  to  amend  writ  of  error  returnable  to  it;  Walton 
T.  Marietta  Go.,167U.  &846,80L.727,  16aGt628,  where  writ 
#f  error  was  amended  by  changing  name  of  plaintifr  in  error. 
Oned,  arguendo,  in  Loring  v.  Wittich,  16  Fla.  826,  in  discussion  as 
to  vrhoi  writs  of  error  may  be  amended. 
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THE  DECISIONS 


OF   THB 


Sapreme  Court  of  the  United  States, 

AT  DECEMBER  TERM,  1872. 

(After- five  cases  of  preceding  term.) 

of  Counsel  who  actually  appeared  and  argned  the  case,  as  shown  by  the  'liinut^* 

Book,*'  arc  given  in  heayy  faced  type.] 


*fRED£RICK  P.  JAMES  et  ah,  Plffs. 
in  Err,, 

V. 

CITY  OF  MILWAUKEE. 

(8ce  8.  C  16  Wall.  159-162.) 

ySkoada — aid  of  city  to — statute. 

m  statute  authorized  a  city  to  lend  Its 
amf^  railroad  company  incorporated  and 
companies  thereafter  organized  were 
be  included,  and  the  statute  is  applica- 
as  well  as  those  then  in  existence. 

[No.  56.] 

M09.  21,  1872,  Decided  Dec,  9,  1872. 

to  tbe  Circuit  Court  of  the  United 

I  lor  the  Eastern  District  of  Wisconsin. 

arose  in  the  court  below. 

18  sufficiently  stated  by  the  court. 

jr«km  "W.  Gary,  O.  H.  Waldo  and 
rgh  for  plaintiffs  in  error. 

B.  O.  Ryan  for  defendant  in  error. 

Iw^ayne  delivered  the  opinion 

writ  of  error  to  the  circuit  court  of 
States  for  the  eastern  district  of 


brought  by  the  plaintiffs  in 
tbe  amount  of  certain  overdue 
ttttpons  attached  to  twelve  bonds  is- 
Oa^ity  of  Milwaukee  to  tbe  Milwau- 
flttprior  Railroad  Company,  and  tbe 
if  we  coupons  attached  to  a  like  bond 
TOe  dty  to  the  Milwaukee  and  Beloit 
Company. 

upon  both  sides  are  volumi- 

a  riiort  statement  of  tbe  case  will  be 

tltr  the  purposes  of  this  opinion. 

of  the  leg^islature  of  Wisconsin  of 

AfrU,  1853,  authorized  tbe  city  of 

feto  lend  its  credit  to  certain  specified 

l^fliiiiiiies,  upon  tbe  terms  and  condi- 

iKdted.     The  act  of  the  12tb  of  July, 

0tnA  that  tbe  provisions  of  tbe  pre- 

II  "are  extended,  and  shall  include  tbe 

■t  lad  Watertown  Railroad  Company, 

■ttlhflr  railroad  company  duly  incorpo- 

ll  Ofganized  for  tbe  purpose  of  con- 

i^nfiruads  leading  from  tbe  city  of  Mil- 

Akthe  interior  of  tbe  state,  which,  in 

M  if  tile  common  council,  are  entitled 

nrtha  city."    The  act  of  the  31st  of 

%Mh,  1854,  extended  the  original  act 


^'to  the  South  Wisconsin  Railroad  Company,  or 
to  any  other  railroad  company  duly  incorporat- 
ed and  organized  for  the  purpose  of  construct- 
ing railroads"  to  connect  with  "any  other  rail- 
road having  its  terminus  in  said  city,  which,  in 
the  opinion  of  the  common  council  are  entitled 
to  aid  from  said  city."  The  act  of  March  18, 
1856,  limited  tbe  aniount  of  bonds  to  be  issued 
to  an  aggregate  of  $2,000,000. 

Tbe  Milwaukee  and  Superior  Railroad  Com- 
pany was  incorporated  by  an  act  approved 
March  4,  1856,  and  the  Milwaukee  &  Beloit 
Railroad  Company  by  another  act  approved  on 
tbe  same  day. 

On  the  nth  of  June,  1856,  tbe  common  coun- 
cil passed  an  ordinance  authorizing  tbe  issue  of 
bonds  to  tbe  first  named  company  to  an  amount 
not  exceeding  $100,000,  and  on  tbe  same  day 
another  ordinance,  authorizing  the  issue  of  like 
bonds,  not  exceeding  tbe  same  amount,  to  tbe 
latter  company.  Both  ordinances  were  ap- 
proved and  ratified  by  a  popular  vote  in  the 
manner  prescribed  by  tbe  statutes. 

The  bonds  and  coupons  in  question  in  this 
case  were,  thereupon,  executed  and  delivered. 
They  purport  on  their  face  to  be  issued  in  pur- 
suance of  the  act  of  "April  2,  1853,  and  of  the 
several  acts  amendatory  thereto." 

Upon  the  trial  in  the  circuit  court  tbe  learned 
judge  instructed  tbe  jury  that  the  acts  referred 
to  had  no  application  to  railroad  companies  not 
in  existence  when  they  took  effect,  and  that 
"there  was  no  authority  for  the  city  to  issue 
these  bonds,  and  they  are  void,  and  tbe  plain- 
tiffs cannot  recover."  The  plaintiffs  in  error 
excepted. 

The  only  question  which  we  have  found  it 
necessary  to  consider  is  tbe  correctness  of  this 
ruling,  and  that  depends  upon  the  construction 
to  be  given  to  the  language  of  the  act  of  July 
I2tb,  1853,  whereby  it  is  declared  that  the  pro- 
visions of  the  prior  act  "are  extended  and  shall 
include"  the  railroad  specially  named,  "and  any 
other  railroad  company  duly  incorporated  and 
organized  for  the  purpose  of  constructing  rail- 
roads leading  from  the  city  of  Milwaukee,"  et<v 
The  'defendant  in  error  insists  that  tbe  [♦ISl 
power  conferred  was  confined  to  companies  al- 
ready in  existence  at  the  date  of  the  act,  and 
such  was  the  opinion  of  the  court  below.  We 
entertain  a  ditlerent  opinion. 

In  this  inquiry  the  intention  of  the  legislature 
is  to  be  sought  for.     That,  whatever  it  may  be, 
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constitutes  the  law.  If  it  had  been  intended  to 
limit  the  scope  of  the  act  to  pre-existing  corpo- 
rations, we  cannot  doubt  that  the  term  "hereto- 
fore," or  some  equivalent  phrase,  would  have 
been  employed  in  the  proper  place.  This  would 
have  made  the  efl'ect  of  the  act  what  is  con- 
tended for  by  the  defendant  in  error.  If  the 
word  "hereafter"  had  been  used,  that  would 
have  produced  the  opposite  result.  In  either 
case  the  effect  of  the  term  employed  would  have 
been  exclusive.  In  the  former,  the  act  would 
have  applied  only  to  companies  already  exist- 
ing, and  in  the  latter,  only  to  those  of  later 
creation.  The  language  is,  ''any  other  railroad 
company  duly  incorporated  and  organized."  No 
tense  is  expressed  and  no  particular  time  is  in- 
dicated. There  is  nothing  which  limits  and 
points  its  meaning  any  more  to  coxnpanies  then, 
than  to  those  thereafter,  organized,  it  is  applica- 
ble, and  in  all  respects  alike  applicable,  to  both, 
and  wc  think  both  were  intended  to  be  included. 

This  view  of  the  subject  derives  support  from 
the  plain  reason  and  object  not  only  of  this  act, 
but  of  the  entire  series  of  acts  upon  the  subject. 
They  are  all  in  pari  materia,  constitute  a  com- 
mon context^  and  are  to*  be  regarded  as  if  em- 
braced in  the  same  statute.  Smith,  Com.  768. 
The  presence  of  railroads,  and  especially  of  their 
termini,  are  beneficial  to  cities  by  increasing 
their  business  and  promoting  their  growth. 
Such  works  animate  all  the  sources  of  local 
prosperity.  In  the  case  before  us,  doubtless 
quite  as  much  was  anticipated  as  could,  und^ 
any  circumstances,  have  been  realized.  The  leg- 
islature intended  to  give  the  city  the  full  ben- 
efit of  this  policy.  Companies  organized  and 
those  to  be  organized  were  alike  important. 
The  restrictions  and  safeguards  provided 
162*]  'are  applicable  to  both.  They  are  found 
in  the  required  sanction  of  the  common  council, 
the  approval  of  the  voters,  the  limitation  of  the 
maximum  of  credit  to  be  given  to  each  company 
selected,  and  the  limitation  of  the  maximum  of 
the  aggregate  of  such  credits.  No  reason  can 
be  imagined  why  one  class  should  be  embraced 
and  the  other  excluded.  There  is  no  considera* 
tion,  affirmative  or  negative,  which  does  not  ap- 
ply alike  to  both.  No  discrimination  is  made 
in  any  of  the  acts,  and  both  classes  are  within 
the  language  employed. 

The  construction  practically  given  by  the 
parties  interested,  as  evinced  by  their  conduct, 
IS  in  harmony  with  the  views  we  have  ex- 
pressed, and  is  not  without  weight.  Meyer  v. 
Muscatine,  1  Wall.  384,  17  L.  ed.  564. 

The  common  council  deliberately  passed  the 
ordinances,  the  electors  approved  them,  the 
mayor  subscribed  and  issued  the  bonds,  and  the 
companies  received  them  as  valid.  We  do  not 
learn  that  there  was  any  doubt  or  dissent  as  to 
the  question  of  legal  authority  until  after  both 
companies  had  become  hopelessly  bankrupt. 

Our  attention  has  been  called  to  numerous 
parallelisms  of  language  in  other  statutes  of 
Wisconsin,  where  there  is,  as  in  this  case,  clear- 
ly a  prospective  meaning.  Doubtless  such  an- 
alogies might  be  found  in  abundance  elsewhere. 
But  we  deem  it  unnecessary  to  pursue  the  sub- 
ject further. 

TJie  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  will  he  remanded  with  di- 
rectiona  to  proceed  in  conformity  to  this  opin- 
ion, 
868 


JAMES  C.  VOORIiEES,  Assignee  in  Bankrupt- 
cy  of  John  N.  Bonesteel^  ^PPK 

V. 

JOHN  N.  BONESTEEL  et  ah 

(See  S.  C.  16  Wall.  16-^2.) 

Equity    relief,  for  fraud — married    woman — 
property  of,  not  liable  for  husband^s  debts, 

1.  Affirmative  relief  will  not  be  granted  in 
equity  upon  the  groand  of  fraud  unless  it  be  made 
a  distinct  allegation  in  the  bill,  so  that  it  may  be 
put  in  issue  by  the  pleadings. 

2.  Courts  of  equity  cannot  decree  against  dis- 
tinct denials  in  tne  answer  on  the  testimony  of  a 
single  witness. 

3.  Under  the  laws  of  New  York,  a  married 
woman  may  manage  her  separate  propertv, 
through  the  agency  of  .her  husband,  without  sub- 
jecting it  to  the  claims  of  his  creditors. 

4.  where  the  husband  has  no  interest  in  the 
business,  the  application  of  a  portion  of  the  in- 
come to  the  support  of  the  husband  will  not  im- 
pair the  title  of  the  wife  to  the  property. 

5.  Where  the  legal  title  to  property  is  in  the 
wife,  as  against  her  husband,  ft  cannot  be  seized 
to  satisfy  his  debts  without  proof  that  in  the  given 
case  her  title  is  merely  colorable  and  fraudulent 
as  against  his  creditors. 

[No.  41.] 
Submitted  Nov.  U,  1812,   Decided  Jan.  6, 1875. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  for  the  transfer  of  certain 
stock.  A  decree  having  been  entered  dismiss- 
ing the  said  bill,  the  complainant  took  an  ap- 
P«l1  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  J.  P.  C.  Cottrill,  for  appellant: 

The  answer  in  fact  admits  that  the  transfer 
was  partly  in  consideration  of  the  bankrupt's 
services.  It  says  that  "at  and  previous  to  the 
time  the  bankrupt  entered  into  Taylor's  service, 
etc.,"  and  that  he  agreed  to  give  her  husband 
employment,  which  would  bring  her  a  larger 
income  and  better  support  to  the  familv;  if  his 
services,  then,  contributed  to  the  consideration, 
the  whole  is  liable  to  his  creditors. 

In  fHiermoAi  v.  Elder,  24  N.  Y.  381,  the  rule 
is  laid  down  that,  if  the  wife  allows  her  sepa- 
rato  estate  to  be  commingled  with  her  hus- 
band's, the  whole  is  liable  to  his  creditors. 

See,  also,  In  re  Bonesteel  (as  to  this  very 
property),  2  Bank.  Reg.  106. 

The  bankrupt  lives  in  a  house  furnished  by 
the  wife's  fa«er  at  the  rate  of  $5,000  a  year 
and  pays  no  rent.  He  receives  a  saJary  of  $4,- 
000.  He  has  been  bankrupt  since  1859 ;  has  re- 
ceived $10,000  from  Smith  &  Co.,  $2,000  from 
Page,  Kidder  &  Co.,  and  one  fourth  of  the  prof- 
its, which  last  year  exceeded  $30,000,  and  is 
now  the  President  of  this  company. 

The  farthest  the  courts  have  gone  imder  the 
married  woman's  act  is  to  hold  that  the  wife 
may  appoint  the  husband  her  agent  in  respect 
to  her  separate  estate  and  its  management. 
TTiey  do  not  give  her  the  time  or  services,  the 
skill,  brains  or  muscle  of  the  husband. 

The  act  of  New  York  of  1848  only  allows  her 
to  take  property  from  "any  person  other  than 
her  husband." 

The  act  of  New  York  of  1860  and  1862,  al- 
lows her  to  engage  in  trade  and  protects  her 
earnings.  Otherwise  they  do  not  change  the 
sources  from  which  she  may  acquire  property, 
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od  in  these  acts  have  been  strictly  construed 
'jtbe  court. 

rofe  T.  Dederer,  18  N.  Y.  272,  22  N.  Y.  450; 
idio  T.  Tibor,  52  Barb.  125. 

And  e?cn  in  ihe  cases  which  hold  she  may 
ake  her  husband  the  agent,  as  Buckley  y. 
%tib,  33  N.  Y.  519,  and  Knapp  v.  Smith,  27  N. 
T.  277,  the  ooort  carefully  adverts  to  the  fact 
'iit  the  cases  are  untainted  with  fraud,  and 
■las  that  fact  an  element  in  its  decision. 

In  n  Raihhane,  1  Bank.  Reg.  145,  and  2 
Bnk.  Reg.  89,  was  a  case  where  a  similar  at- 
'Aft  WIS  made  by  a  bankrupt  to  conceal  his 
fnperty  in  his  wife's  name. 

iW  properfy  there  was  procured  by  the  bank- 
nf'%  KTvioes  as  an  insurance  agent,  and  the 
wfft  lajs  in  the  first  <^inion :  "It  must  be 
rtffM  as  a  gift  by  him  to  her  in  fraud  of  his 
'Tcditon,  and  as  properly  held  by  her  in  trust 
tsr  kiB.**  In  the  second  opinion  it  is  said,  and 
'BCBUrely  i^pli<aible  to  this  case:  ''Fraud 
smredj  erer  made  out  by  direct  evidence. 
!^  proof  of  it  is  generally  arrived  at  bv  the  in- 
^ffffetring  of  circumstances  till  the  fabric  is 
illy  fonned."  It  is  not  often  that  full  evi- 
^see  <rf  it  is  shown,  as  in  this  case ;  and  yet. 
Is  fnU  evidence  is  often  entirely  satisfactory. 

tmn,  John  WinsUno  and  Joshua  Van  Cott, 
iKtppellee: 

iMa  the  laws  of  New  York,  a  married  wom- 

■  aij  own  and  possess  property  as  if  she 
vsesiigle,  and  the  same  shall  not  be  liable  for 
wbosband's  debts  (Laws  of  1848  and  9; 
'^n  of  I860,  157,  ch.  00,  f  1 ) ;  and  may  sell 
^property  and  carry  on  any  trade  or  busi- 
iai,He.    ibid.  8S  2  and  3. 

lU  U«  will  protect  the  wife's  separate  es- 
*«.  As  to  that  portion  of  it  in  controversy, 
a  creditor  has  ever  suffered  on  account  of  it. 
^  oeditor*8  property  or  money  is  represented 
>  k,  in  iny  way  whatever. 

^  itoek  or  interest  was  transf ^red  to  the 
^^wadest  by  Mr.  Taylor,  for  reasons  satisf ac- 
^7  to  both,  and  that  related  solely  to  their 
bM  interest. 

lie  consideration  therefor,  or  inducement 
^aikethe  transfer,  moved  from  her,  the  re- 
f^dcoi  When  the  transfer  was  made,  it  be- 
«tker  property,  and  there  is  no  possible  rea- 
*  »hy  it  should  be  confiscated  to  gratify 
^f^aifin  who  are  represented  nominally  by  the 
wignee,  Mr.  Voorhees. 

^  Btrried  woman  is  at  liberty  to  avail  her- 
^  «f  the  agoicy  of  her  husband,  as  if  they 
W  Bot  been  miited  in  marriage. 

*«««ey  r.  WelU,  33  N.  Y.  518;   Owen  v. 

^.  36  N.  Y.  600;  see,  also,  Knapp  v. 
^*,27  N.  Y.  277,  a  leading  case,  not  only  on 
•jerti  of  agencT,  but  of  wife's  title  to  prop- 
"^  ckinied  by  husband's  creditors. 
^i^'^pa'  V.  Stouvenel,  35  N.  Y.  513;  Abbey  v. 
•*!•.  44  Barb.  382 ;  Hinckley  v.  Phelps,  2  Al- 
n  iMiK)  77;  Richardson  v.  Merrill,  32  Vt. 
-;»Vt.457. 

^We  is  no  difficulty  in  holding  that,  at  law, 
'■wried  woman  may  now  own  property  as 
"P»»t  her  hnsband. 

^^  her  title  is  open  to  inspection,  credit- 
j^tti  retdi  it  only  upon  the  ground  of  fraud. 
'^  "Kh  inqairy,  the  question  is  whether  the 
^■ctioD  is  sincere  and  bona  fide.  Qage  v. 
^^,  34  N.  Y.  296,  in  which  Knapp  v.  Smith, 

y%  it  cited  with  approbation 

■  Wao, 


Tlie  complainant's  bill,  which  contains  no  al- 
leviation of  fraud  whatever,  was  properly  dis- 
nussed  at  circuit.  The  reasons  for  such  dis^ 
missal  are  so  well  set  forth  by  the  court  below, 
In  the  opinion  there  given,  that  we  respectfully 
refer  this  honorable  court  to  the  same.  It  may 
be  found  reported  in  7  Blatchf.  C.  C.  495. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Assignees  of  the  estate  of  the  debtor,  in  a  pro- 
ceeding in  bankruptcy,  may  be  chosen  by  the 
creditors,  or,  if  they  make  no  choice  at  their 
first  meeting,  the  judge,  or,  in  case  there  is  no 
opposing  interest,  the  register,  may  make  the  ap- 
pointment, subject  to  tl^  approval  of  the  judge. 
14  Stat,  at  L.  522i  Section  14  also  provides 
that  as  soon  as  an  assignee  is  appointed  and  qual- 
ified, the  judge,  or,  where  there  is  no  opposing 
interest,  the  register  shall,  by  an  instrument  un- 
der his  hand,  *assign  and  convey  to  the  [*25 
assignee  all  the  estate,  real  and  personal,  of  the 
bankrupt,  and  that  the  title  to  all  such  estate, 
with  the  deeds,  books  and  papers  of  the  bank- 
rupt relating  thereto,  shall,  by  operation  of  law, 
vest  in  such  assignee.  Such  assignments,  it 
was  foreseen,  might  give  rise  to  controversies, 
and  the  2d  section  of  the  act,  in  view  of  that 
contingency,  provides  that  circuit  courts  shall 
have  concurrent  jurisdiction  with  the  district 
courts,  of  the  same  district,  of  all  suits  at  law 
or  in  equity  which  may  or  shall  be  brought,  by 
the  assignee  in  bankruptcy,  against  any  person 
claiming  an  adverse  interest,  or  by  such  person 
against  such  assignee,  touching  any  property  or 
rights  of  property  of  said  bajikrupt,  transfer- 
able to  or  vested  in  such  assignee. 

Voorhees,  the  complainant,  is  the  assignee  in 
bankruptcy  of  the  first  named  respondent,  and 
he  alleges  in  the  bill  of  complaint  that  the  sched- 
ule of  debts,  filed  by  the  bankrupt,  shows  that 
he  owed  debts  to  an  amount  exceeding  $30,000 ; 
that  the  schedule  exhibits  no  assets  except  a  cer- 
tain note  believed  to  be  worthless ;  that  the  other 
respondent  is  the  wife  of  the  bankrupt ;  that  she 
has  standing  in  her  name,  upon  the  books  of  the 
Nicholson  ravenient  Company,  a  corporation 
organized  under  the  general  laws  of  the  state  of 
New  York,  eleven  hundred  and  forty-five  shares 
of  the  capital  stock  of  said  company,  of  the  par 
value  of  $114,500,  and  that  she  holds  stock  cer- 
tificates of  the  said  company  for  the  said  shares, 
which  are  believed  to  be  of  a  value  exceeding 
$30,000.  Apart  from  those  matters  the  com- 
plainant also  alleges  that  he,  as  such  assignee, 
nas  received  the  required  instrument,  duly  exe- 
cuted, assigning  and  conveying  to  him  all  the 
estate,  real  and  personal,  of  the  bankrupt,  and 
that  the  said  stock,  as  he  believes,  is,  in  fact  and 
truth,  the  property  of  the  bankrupt,  and  as  such 
that  it  should  have  been  included  in  the  inven- 
tory of  his  property,  and  that  it  should  be  ap- 
plied to  the  payment  of  the  debts  due  to  his  cred- 
itors. All  of  said  shares,  it  is  *admit-  [*26 
ted,  are  standing  in  the  name  of  the  wife  of  the 
banJcrupt;  but  the  complainant  alleges  that  the 
facts  and  circumstances  under  which  the  title 
was  acquired,  as  ccmfirmed  by  the  conduct  of 
the  respondents  since  that  time,  affords  satis- 
factory evidence  that  the  property  of  the  shares 
is  in  the  bankrupt,  and  he  states  what  the  facts 
and  circumstances  attending  the  acquisition 
were,  as  he  is  informed  and  believes,  with  great 
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fullness  and  particularity.  Appended  to  that 
statement  are  eleven  interrogatories  to  the  re- 
spondents, designed  to  elicit  evidence  to  estab- 
lish the  truth  of  the  alleged  circumstances. 

Service  was  made  and  the  respondents  ap- 
peared and  filed  separate  answers.  Among  other 
things,  the  last  named  respondent  admits  that 
she  is  the  wife  of  the  bankrupt ;  that  the  shares 
mentioned  in  the  bill  are  standing  in  her  name 
upon  the  books  of  the  pavement  company,  and 
that  she  holds  the  stock  certificates  therefor ;  but 
she  alleges  that  the  value  of  the  stock  is  less 
than  one  third  of  the  sum  alleged  in  the  bill. 
On  the  other  hand,  she  denies  that  the  stock  is  or 
ever  was  the  property  of  the  bankrupt,  or  that 
he  ever  had  any  interest  therein,  or  that  the 
shares  should  have  been  included  in  his  inven- 
tory, or  be  applied  to  the  paymoit  of  the  debts 
due  to  his  creditors,  and  she  denies  that  the  cir- 
cumstances under  which  she  became  possessed 
of  the  stock  are  correctly  set  forth  in  the  bill, 
and  each  and  every  allegation  in  that  behalf,  so 
far  as  the  same  are  different  from,  or  inconsist- 
ent with,  the  statement  as  set  forth  in  her  an- 
swer. What  she  alleges  is,  that,  prior  to  that 
time  she  was  engaged  in  the  dry  goods  business, 
her  husband  acting,  as  her  agent  and  attorney  in 
fact  in  carrying  on  the  business ;  that  the  busi- 
ness was  conducted  in  her  name  and  for  her  ac- 
count, upon  capital  furnished  to  her  by  her 
father ;  that  he  made  advances  to  her  exceeding 
$20,000,  which  she  employed  in  carrying  on  that 
business  or  expended  in  paying  the  expenses  of 
their  family ;  that  the  assignee  of  the  patent  de- 
scribed in  the  bill  desired  to  secure  her  services 
and  influence,  and  through  her  the  influoioe  of 
her  friends,  in  the  interest  of  that  improvement, 
27*]  and  proposed,  if  she  *  would  render  such 
services  and  procure  the  aid  and  influence  of 
her  friends  for  the  same  purpose  he  would  give 
her  one  half  interest  and  right  in  his  assignment 
or  license  to  lay  such  pavement  in  that  city,  and 
would  also  give  her  husband  employment  in 
promoting  the  enterprise  and  accomplishing  the 
undertaking;  that  she  accepted  the  proposition 
and  rendered  the  promised  service  in  all  proper 
ways  in  her  power,  and  that  the  other  contract- 
ing party,  in  consideration  thereof,  conveyed  a 
one  naif  interest  in  the  enterprise  to  her  as  he 
had  proposed,  and  that  such  ccmveyanoe  was 
made  and  received  in  good  faith  and  without 
any  intent  of  defrauding  the  creditors  of  the 
bankrupt;  that  none  of  the  money,  assets  or 
property  of  the  bankrupt  was  used  to  procure 
such  conveyance,  nor  is  the  same  in  any  way 
represented  in  the  shares  of  the  capital  stock  of 
the  pavement  company  now  held  and  owned  by 
the  respondent.  Suffice  it  to  say,  without  repro- 
ducing the  further  details  of  her  answer,  that 
she  claims  and  avers  that  she  is  legally  and 
equitably  entitled  to  hold  and  that  she  does 
hold  the  shares  in  question  as  her  separate  and 
individual  estate. 

Substantially  the  same  defenses  are  set  up  in 
the  answer  of  the  other  respondent.  He  admits 
that  the  last  named  responaent  is  his  wife,  that 
the  stock  stands  in  her  name,  and  that  she  holds 
the  stock  certificates;  but  he  denies  that  the 
stock  is  or  ever  was  his  property;  that  he  has  or 
ever  had  any  interest  m  i^e  same,  or  that  it 
should  have  been  included  in  his  inventory,  or 
that  it  should  be  applied  to  the  payment  of  his 
debts  as  alleged  in  the  bill.  Concurring  with 
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the  other  respondent  he  also  denies  that  the  cir- 
cumstances under  which  she  acquired  the  shares 
are  such  as  are  alleged  in  the  bill,  and  avers 
that  the  shares  mentioned  are  the  individual 
and  separate  property  of  his  wife,  as  alleged  in 
her  answer. 

Proofs  were  taken  on  both  sides,  and  the 
court  having  heard  the  parties,  entered  a  de- 
cree for  the  respondents,  dismissing  the  bill  ai 
complaint,  and  the  complainant  appealed  to 
this  court. 

Before  proceeding  to.  examine  the  errors  as- 
signed it  'becomes  necessary  to  make  some[  *  28 
further  reference  to  the  circumstances  of  the 
transaction,  in  order  that  the  questions  present- 
ed for  decision  may  be  fully  understood.  Both 
parties  agree  that  the  title  to  the  shares  in 
question  came  from  the  owner  of  the  license, 
granted  by  the  patentee  of  the  pavement  inven- 
tion, to  lay  that  pavement  in  the  city  of  Brook- 
lyn, and  the  pleaaings  and  proof  show  that  the 
banlarupt,  acting  as  the  agent  of  his  wife,  nego- 
tiated a  sale  to  the  firm,  therein  mentioned,  of 
one  half  the  right  for  the  sum  of  $10,000,  and 
that  the  owner  of  that  license,  in  consideration 
of  those  services  and  the  services  in  the  same  he- 
half  rendered  by  the  wife,  agreed  to  assign  the 
other  half  of  the  license  to  the  wife,  who  is  the 
present  holder  of  the  shares.  Pursuant  to  that 
agreement  the  owner  of  the  license,  on  the  7th 
of  December,  1866,  made  an  assignment  of  the 
whole  license,  conveying  one  half  to  the  last 
named  respondent,  and  the  other  half  to  the  firm 
by  whom  it  had  previously  been  purchased;  and 
it  appears  that  the  sale  and  transfer  were  rati- 
fied by  the  patentee  on  the  10th  of  May  follow- 
ing. By  this  arrangement  the  last  named  re- 
spondent became  the  owner  of  one  half  of  the 
license  interest,  but  she  subsequently  sold  to 
William  Smith  &  Go.  one  half  of  her  interest  so 
acquired  for  the  sum  of  $10,000,  and  received 
the  ccmsideration  to  her  own  use,  and  expended 
the  money  for  the  support  of  herself  and  family. 

All  the  parties  interested  came  together  on  the 
5th  of  November,  subsequent  to  the  execution 
of  the  confirmatory  licoise  by  the  patentee,  and 
organized  the  pavement  company ;  and  in  con- 
sideration of  the  transfer  of  that  license  to  the 
company,  the  several  parties  received  certificates 
in  due  form  for  their  respective  proportions  of 
the  same,  the  last  named  respondent  receiving 
eleven  hundred  and  fifty  shares  of  the  stock,  be- 
ing one  fourth,  less  four  himdred  shares  re- 
served for  the  working  capital  of  the  corpora- 
tion. Forty-four  of  the  reserved  shares  were 
subsequently  transferred  to  the  same  respond- 
ent, and  the  proofs  show  that  she  sold  the  same 
as  her  own  property  and  appropriated  the  av&ils 
to  "pay  her  family  expenses.  Five  of  the  [^St9 
shares  first  allotted  to  her  she  gave  to  her  hus- 
band that  he  might  be  qualified  to  act  as  a 
trustee  in  the  company,  leaving  the  eleven  hun- 
dred and  forty-five  shares  standing  in  her  name. 

It  is  claimed  by  the  assignee  that  the  half  in- 
terest in  the  license  right  was  transferred  to  the 
wife  of  the  bankrupt  at  a  time  when  he  was  in- 
solvent, in  consideration  of  the  services  rendered 
by  the  bankrupt,  and  that  the  avails  belonged 
to  his  creditors,  and  that  the  ownership  vested 
in  the  wife  is  simply  a  cover  and  a  fraud.  Ae- 
cusations  of  fraud  may  well  be  dismissed,  as 
nothing  of  the  kind  is  alleged  in  the  bill  of  oom- 
plaint,  and  it  is  well  settled  law  that  affirma- 
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live  relief  will  not  be  granted  in  equity  upon 
the  ground  of  fraud  unless  it  is  made  a  distinct 
allegation  in  the  bill,  so  that  it  may  be  put  in 
issue  by  the  pleadings.  Noonan  v.  Lee,  2  Black, 
508,  17  L.  ed.  281 ;  Moore  v.  Green,  19  How.  69, 

15  L.  ed.  533;  Beauhien  v.  Beauhien,  23  How. 
190,  16  L.  ed.  484;  Magniao  v.  ThompsoUy  15 
How.  281 ;  2  Wall.  Jr.  209 ;  Eyre  v.  Potter,  15 
How  42;  F%8her  y,  Boody,  1  Curt.  206. 

Suppose,  however,  the  rule  was  otherwise, 
and  that  the  complainant  may  prove  fraud,  and 
be  entitled  to  relief  upon  that  ground,  even  if 
he  has  not  alleged  anything  of  the  kind,  still 
the  result  must  be  the  same,  as  he  has  not  in- 
troduced any  sufficient  proof  to  establish  the 
charge  or  to  warrant  the  court  in  adopting  that 
iheofy,  even  if  the  charge  was  made  in  the  bill. 
Instead  of  that,  the  theory  of  the  bill  is  that  the 
half  interest  in  the  pavement  license  was  con- 
veyed to  the  wife  in  trust  for  her  husband,  and 
that  the  shares  in  question  are  now  held  by  her 
to  his  use,  as  representing  to  that  extent  the 
one  half  interest  of  the  pavement  license,  which, 
as  the  complainant  alleges,  was  purchased  for 
the  benefit  of  the  bankrupt. 

Confessedly,  the  claim  in  that  view  is  dis- 
tinctly alleged,  in  the  bill,  but  the  difficulty 
which  the  complainant  has  to  encounter  in  at- 
tempting to  support  that  theory  is  that  every 
material  allegation  of  the  bill  in  that  behalf  is 
distinctly  denied  in  each  of  the  answers,  and 
30^]  that  the  proofs,  instead  *of  being  suffi- 
cient to  overcome  the  answers,  afford  satisfac- 
tory grounds  for  holding  that  the  theory  of  the 
respondents  is  correct. 

Courts  of  equity  cannot  decree  against  such 
denials  in  the  answer  of  the  respondent,  on  the 
testimony  of  a  single  witness.  Where  the  de- 
nial is  ^stinct,  the  rule  is  universal  that  the 
complainant,  under  such  circumstances,  must 
have  two  witnesses,  or  one  witness  and  corrob- 
orative circumstances,  or  he  is  not  entitled  to 
relief,  as  he  cannot  prevail  if  the  balance  of 
proof  be  not  in  his  favor,  and  he  must  have 
circumstances  in  his  favor,  in  addition  to  his 
single  witness,  in  order  to  turn  the  balance. 
Clark  ▼.  Van  Reimsdyk,  9  Cranch,  160 ;  Hughes 
▼.  Blake,  6  Wheat.  468;  Delano  y,  Winaor,  1 
ClifT.  505. 

Evidence  is  entirely  wanting  to  show  that 
the  bolder  of  the  shares  in  dispute,  or  her 
grantor,  or  her  husband,  ever  intended  or  sup- 
posed that  the  conveyance  of  the  one  half  in- 
tereat  in  the  license  was  made  to  the  wife  in 
trust  for  her  husband.  Taken  as  a  whole,  the 
proofs,  instead  of  supporting  that  theory,  show 
veiy  satisfactorily  that  the  property  was  con- 
veyed to  the  holder  of  the  shares,  in  pursuance 
of  a  prior  agreement  between  her  and  her 
grantor  that  she  should  have  such  an  interest 
as  her  own,  and  that  it  was  received  by  her 
without  any  suggestion  from  any  source  that 
the  title  was  in  any  manner  qualified,  or  that  it 
was  not  to  be  her  own  separate  property.  Voor- 
hees  ▼.  Boneateel,  7  Blatchf.  498.  Confirmation 
of  that  view  is  derived  from  the  conduct  and  dec- 
larations of  all  the  parties,  during  the  negotia- 
tions and  at  the  time  of  the  transfer.  Through- 
out she  always  treated  the  property  as  her  own, 
and  the  husband  constantly  acc^uiesced  in  that 
claim.  She  sold  a  part  of  the  mterest  and  re- 
ceived the  purchase  money,  and  disposed  of  it 
as  her  own,  and  when  the  pavement  company 
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was  organized,  she  joined  with  the  others  in- 
terested in  the  enterprise,  and  transferred  her 
remaining  interest  to  the  company  and  became 
a  stockholder,  accepting  the  eleven  hundred 
and  fifty  shares  as  her  proportion  of  the  stock 
to  be  divided  at  that  time  among  the  share- 
holders. All  agreed  *in  treating  her  as  [*31 
the  owner  of  a  quarter  interest  in  the  license, 
and  they  assigned  the  shares  to  her  as  her  sepa- 
rate Droperty,  and  the  evidence  shows  that  she 
has  always  dealt  with  the  interest  in  the  license 
and  in  the  stock  as  her  own. 

Attempt  is  made  in  argument  to  show  that 
the  conveyance  of  the  one  half  interest  in  the 
pavement  license  was  made,  in  part  at  least,  in 
consideration  of  the  services  of  the  bankrupt, 
and  it  must  be  conceded  that  some  of  the  proofs 
tend  strongly  to  support  that  theory;  but  the 
answer  to  the  suggestion  made  by  the  respond- 
ents, deduced  from  the  same  proofs,  is  satisfac- 
tory and  conclusive.  Those  same  proofs  also 
show  that  in  rendering  those  services  the  bank- 
rupt was  acting  as  the  agent  and  attorney  in 
fact  of  his  wife;  that  for  some  time  previously 
he  had  been  engaged  in  transacting  her  busi- 
ness, using  the  money  furnished  to  her  by  her 
father,  and  that  the  respondent,  in  rendering 
tlie  services  which  it  is  urged  constituted  a  pai? 
of  the  consideration  for  the  sale  of  the  half  in- 
terest in  the  pavement  license,  was  acting  in 
her  behalf  and  to  promote  her  interest. 

Under  the  laws  of  New  York  a  married 
woman  may  manage  her  separate  property, 
through  the  agency  of  her  husband,  without 
subjecting  it  to  the  claims  of  his  creditors,  and 
it  is  held  that  she  is  entitled  to  the  profits  (^  a 
mercantile  business,  conducted  by  the  husband 
in  her  name,  if  the  capital  is  furnished  by  her 
and  he  has  no  interest  but  that  of  a  mere  agent. 
Abbey  v.  Deyo,  44  Barb.  381.  Where  the  hus- 
band has  no  interest  in  the  business  it  is  also 
held  that  the  application  of  a  portion  of  the  in- 
come to  the  support  of  the  husband  will  not 
impair  the  title  of  the  wife  to  the  property. 
Buckley  V.  Welle,  33  N.  Y.  520 ;  Sess.  Acts  1848, 
307;  Sess.  Acts  1840,528;  Sess.  Acts  1860, 157. 
Married  women,  at  common  law,  could  take 
title  to  real  or  personal  property  by  conveyance 
from  any  person  except  the  husband;  but  where 
no  trust  was  created  her  personal  property  vest- 
ed absolutely  in  her  husband  when  reduced  to 
his  possession,  and  he  became  possessed  of  her 
chattels  real  in  her  rij^ht  with  "power  [•32 
to  aliene  them  at  his  pleasure  during  her  life, 
and  if  he  survived  her,  they  became  his  abso- 
lute property.  Statutes,  such  as  those  above 
referred  to,  are  intended  to  devest  the  title  of 
the  husband,  as  such,  during  coverture,  and 
to  enable  the  wife  to  take  the  absolute  title  as 
though  she  were  unmarried.  Draper  v.  Btouve- 
nel,  35  N.  Y.  512;  Kelso  v.  Tabor,  52  Barb.  127. 
Laws  of  the  kind  have  the  effect  to  modify  so 
far  the  antecedent  disabilities  incident  to  the 
conjugal  relation,  as  to  secure  the  wife  in  the 
beneficial  enjoyment  of  the  new  interests  she 
is  permitted  by  law  to  acquire,  and  it  is  ex- 
pressly held  that  she  is  at  liberty  to  avail  her- 
self of  the  agency  of  her  husband  as  if  they  had 
not  been  united  in  marriage.  Owen  v.  Cawley, 
36  N.  Y.  600.  Those  laws  vest  in  the  wife  the 
legal  title  to  the  rents,  issues  and  profits  of  her 
'  real  estate  as  against  the  husband  and  his  cred- 
itors, and  it  is  held  that  the  husband  cannot,  as 
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formerly,  acquire  title  to  sudi  property  in  vir- 1 
tue  of  nis  marital  rights.  Omsequently,  it  is 
held  that  where  the  legal  title  to  property  is  in 
the  wife,  as  against  l^r  husband,  it  cannot  be 
seized  to  satis^  his  debts  without  proof  that  in 
the  given  case  ner  title  is  merely  colorable  and 
fraudulent  as  against  his  creditors,  which  is  de- 
cisive of  this  case,  as  nothing  of  the  kind  was 
either  alleged  in  the  bill  or  established  by  any 
sufficient  evidence.  Oage  v.  Dauohy,  34  N.  Y. 
293;  Webster  v.  Hildreth,  33  Vt.  457. 

Apply  that  rule  to  the  case,  and  it  is  clear 
that  the  decision  of  the  Circuit  Court  is  cor- 
rect, and  the  decree  is  accordingly  affirmed. 


CHARLES  R.  LYNDE,  Plff.  in  Err., 

V. 

COUNTY    OF    WINNEBAGO,    STATE    OF 

IOWA. 

(See  8.  C.  10  Wall.  6-16.) 

County  bonds,  recitals  in — estoppel  by — signed 

out  of  state, 

1.  Where  the  coonty  Judge  Is  the  officer  desig- 
naited  by  the  statute  to  decide  whether  the  voters 
have  given  the  reauired  sanction  to  the  issue  of 
county  bonds,  and  he  executed  and  issued  the 
bonds,  with  the  requisite  popular  sanction  set 
forth  upon  their  face,  such  recital  of  his  decision, 
in  the  absence  of  fraud  or  collusion,  is  final.  It  is 
not  open  to  examination,  where  the  bonds  are  in 
the  hands  of  a  bona  fide  purchaser. 

2.  It  is  not  a  valid  objection  that  the  bonds  were 
made  payable  and  were  sold  beyond  the  limits  of 
the  county  and  of  the  state. 

8.  It  was  competent  for  the  county  judge  to  vis- 
it New  York  and  there  affix  to  the  bonds  a  seal 
there  procured  for  that  purpose,  although  a  statute 
of  the  state  provided  that,  in  case  of  the  absence 
of  that  officer,  the  county  clerk  shall  fill  his  place. 

INo.  24.] 
Argued  Oct.  2S,  t872:    Decided  Jan.  6,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error,  to  recover  upon  certain  bonds. 
This    cause  being  submitted  to  the  court 
wittiout  a  jury,  the  court  found  the  fc^lowing 
facts: 

1.  The  plaintiff  owns  the  bonds,  and  re- 
ceived them  of  his  father  by  will,  and  the  father 

Purchased  them  for  value  without  notice  of  any 
efense  to  them  before  their  maturity. 

2.  The  county  judge  of  Winnebago  sub- 
mitted to  the  voters  ol  said  coimly  at  a  special 
election,  held  on  the  6th  day  of  March,  1860,  the 
question  of  levying  a  tax  of  seven  mills  on  a  dol- 
lar for  the  purpose  of  building  a  courthouse; 
said  tax  to  be  levied  annually,  not  exceeding  ten 
years,  until  sufflci^it  amount  was  raised  for 
said  purpose^  and  that  the  whole  number  of 
votes  at  said  election  was  twenty-nine,  of  which 
twen^-four  were  in  favor  of  the  proposition. 

3.  That  no  proposition  was  ever  submitted 
to  said  voters  to  borrow  money  or  to  issue 
bonds  for  that  or  for  any  other  purpose. 

4.  That  the  county  judge  miule  a  contract 
with  Martin  Bumgardner  to  build  a  courthouse 
for  said  county,  and,  on  accoimt  of  said  con- 

NoTB. — Recitals  in  negotiable  bonds  or  seouri- 
ties  evidence  of  the  facts  recited;  estoppel  by  re- 
citals in — see  note  to  Mercer  Co.  v.  Hacket,  17  L. 
ed.  U.  8.  648. 
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tract,  made  and  delivered  to  him,  on  the  Oth 
day  of  March,  1860,  the  bonds  in  the  name  of 
the  county  for  $20,000,  the  amount  for  which 
the  courthouse  was  to  be  built. 

5.  That  afterwards  Robert  Clark,  the  county 
judge  as  aforesaid,  went  to  New  York  with 
said  Bumgardner,  and,  claiming  to  act  as 
county  judge  of  said  county,  made  and  issued 
to  said  Bumgardner  new  bonds  for  $20,000, 
which  new  bonds  differed  in  the  amount  of 
each  and  in  time  of  payment,  and  the  amount 
of  coupons  in  other  particulars,  and  had  a  seal 
made  at  New  York,  which  he  called  the  seal  of 
the  county,  and  then  and  there  signed  said 
bonds  and  affixed  said  seal  to  them,  and  de- 
livered them  to  said  Bumgardner,  and  that 
they  are  the  same  bonds  on  which  this  suit  is 
founded. 

6.  Tliat  said  Clark  proposed  io  issue  said 
bonds  in  substitution  for  those  first  mentioned 
which  were  to  be  delivered  up  and  canceled, 
and  the  evidence  shows  that  tney  were  deliv- 
ered to  the  said  Clark  at  New  York. 

7.  That  while  said  Clark  was  in  New  York 
making  and  delivering  the  bonds  offered  in  this 
suit,  the  clerk  of  the  district  court  of  Winne- 
bago was  acting  as  count  judge  in  said  coun- 
ty, and  held  a  term  of  coimty  court,  and  issued 
county  warrants,  and  did  other  business  in  dis- 
charge of  his  duties  as  acting  county  judge. 

Thereupon  the  court  finds  the  law  to  be  for 
the  defendant;  to  which  ruling  the  plaintiff 
then  and  there  excepted^  and  med  his  bill  of 
exceptions. 

Judgment  having  been  given  for  the  defend- 
ant, the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs,  H.  D.  Beam,  D,  N.  Cooley,  Eighmy, 
Shiras  VanDuzer  d  Henderson,  and  W.  Penn 
Clark,  for  plaintiff  in  error: 

1.  The  bonds  sued  on  are  negotiable  instru- 
ments. 

2.  The  plaintiff  is  an  innocent  holder  for 
value. 

3.  The  county  of  Winnebago  at  the  date  ol 
these  bonds,  March  9,  1860,  mid  the  power,  un- 
der the  laws  of  lowa^  to  issue  bonds  to  aid  in 
the  erection  of  a  courthouse. 

Sec.  120,  p.  26,  Code  of  Iowa  of  1861. 

When  these  bonds  were  issued,  the  county 
judge  had  the  power  to  contract  for  the  erec- 
tion of  a  cour&ouse,  without  submitting  the 
question  to  a  vote  of  the  people,  and  thereby 
create  an  indebtedness  against  the  county. 

Iowa  v.  Napier  Co,  Judge,  7  Iowa,  430. 

By  §  114,  p.  23  of  Code,  it  is  enacted  that: 
"The  county  judge  may  submit  to  the  people 
of  his  counly,  at  any  regular  election,  or  at  a 
special  one  called  for  that  purpose,  the  ques- 
tion whether  money  may  be  borrowed  to  aid  ix 
the  erection  of  public  buildings,"  etc. 

4.  The  power  to  borrow  money  for  the  erec 
tion  of  courthouses  and  other  public  buildin^f 
being  .thus  conferred  upon  the  county,  all  tK< 
usual  and  necessary  incidents  to  the  full  exectx 
tion  of  the  power  will  be  presumed  to  havi 
been  also  conferred. 

Commonwealth  t.  Councils  of  Pittsburg,  4] 
Pa.  278;  Scybert  v.  Pittsburg,  1  Wall.  272,  ll 
L.  ed.  563;  Meyer  v.  Muscatine,  1  Wall.  391,  X' 
L.  ed.  666;  Hull  v.  Marshall  Co,  12  Iowa,  160. 

6.  When  these  bonds  were  issued,  i.  e.,  ii 
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1860,  the  affairs  of  the  several  counties  of 
Iowa  were  controlled  and  managed  by  the 
county  judges. 

By  the  Stat,  of  Iowa,  see  ch.  15,  p.  21  of  Code 
of  Iowa. 

The  county  judge  is  declared  to  be  "the  ac- 
counting officer  and  general  agent  of  the  coun- 
ty/' with  the  power,  among  other  things,  "to  su- 
perintend the  fiscal  concerns  of  the  county  and 
secure  their  management  in  the  best  manner." 
Also  "to  submit  to  the  people  the  question, 
whether  money  may  be  borrowed  to  aid  in  the 
erection  o/  public  buildings,  etc." 

He  had  the  po^er,  without  a  vote  of  the  peo- 
ple, to  contract  for  the  erection  of  courthouses 
and  other  public  buildings,  and  thereby  fasten 
a  heavy  indebtedness  upon  the  people.  He  had 
the  right  and  power  to  submit  the  question  of 
borrowing  money  for  such  purposes  to  the  peo- 
ple ;  to  announce  the  result  of  the  election  and 
provide  the  means  for  carrying  into  effect  such 
▼ote,  that  is,  to  issue  bonds  in  the  name  of  the 
county,  and  negotiate  the  same  for  the  purpose 
of  raising  money;  in  other  words,  the  coimty 
acted  through  and  by  him.  In  these  matters 
he  was  the  county  itself.  The  supreme  court 
of  Iowa,  in  the  case  of  Clapp  v.  Cedar  Co.  5  la. 
55,  declared  him  to  be  "the  head  and  hand  of 
the  county." 

In  Ring  v.  Co.  of  Johnson,  6  la.  272,  it  is 
heldj  that  "he  is  the  leading  representative — 
the  embodiment  of  the  county.  His  acts  are 
the  acts  of  the  corporation." 

1.  The  fact  that  bonds  have  been  issued  by 
the  county  authorizes  a  purchaser  to  assume 
that  the  vote  of  the  county  has  been  taken  as 
required  by  law. 

Kno9  Co,  y.  Aapinwall,  21  How.  545,  16  L. 
ed.  210. 

2.  If  the  bonds  recite  that  the  vote  has  been 
taken,  a  purchaser  is  not  bound  to  look  further 
for  evidence  of  a  compliance  with  the  condi- 
tions to  the  grant  of  the  power. 

Know  Co.  V.  AMpintoall,  supra,  Bissell  v.  Jef- 
crMonvUle,  24  How.  287,  16  L.  ed.  664;  Moran 
▼.  Miami  Co.  2  Black,  722,  17  L.  ed.  342; 
Oelpcke  v.  Dubuque,  1  Wall.  203,  17  L.  ed.  524; 
Meyer  v.  Muscatine,  1  Wall.  385,  17  L.  ed.  564 ; 
Thomson  v.  Lee  Co.  3  Wall.  330,  18  L.  ed.  178. 

The  lack  of  the  county  seal  does  not  vitiate 
the  county  bonds.  The  statutes  of  Iowa  do  not 
require  that  the  negotiable  paper  of  the  county 
should  be  issued  under  the  seal  of  the  coimty. 

In  the  case  of  Ring  v.  Johnson  Co.  6  la.  271, 
decided  in  1858,  the  supreme  court  of  Iowa  ex- 
pressly holds  that  the  seal  of  the  county  is  not 
essential  to  the  validity  of  promissory  notes, 
coupons  and  other  contracts  of  like  nature. 

It  does  not  appear,  as  a  matter  of  fact,  that 
the  bonds  are  not  duly  sealed. 

Section  94  Code  of  1851  of  Iowa,  authorized 
the  county  judge  to  obtain,  as  soon  as  practi- 
cable, a  new  seal  for  his  county,  bearing  on  it 
the  words.  Seal  of' the  county  of ,  Iowa. 

The  evidence  does  not  show  that  Winnebago 
county  ever  had  any  seal  before  March,  1860, 
or  that  it  ever  had  any  other  seal  than  the  very 
one  attached  to  these  bonds. 

All  the  evidence  shows  is,  that  the  county 
Judge,  when  in  New  York,  procured  a  seal,  had 
the  same  properly  engraved,  used  the  same  in 
the  execution  of  these  bonds,  and  that  the  same 
16  Wall. 


is  now  and  has  ever  since  been  used  as  a  seal  of 
the  county. 

Mr.  Thomas  F.  Wtthrow,  for  defendant  in 
error : 

I.  The  execution  of  the  bonds  in  suit,  with- 
out authority  conferred  by  a  vote  of  the  people, 
was  not  merely  an  irr^ular  exercise  of  existmg 
authority,  it  was  an  act  without  power,  and 
the  bonds  were,  therefore,  void. 

Bull  V.  Marshall  Co.  12  la.  142;  Casady  v. 
Woodbury  Co.  13  la.  113;  Iowa  v.  Napier  Co. 
Judge,  7  la.  425;  Rev.  of  1860,  §  241;  Rev. 
Stat.  1843,  ch.  31,  §  4,  p.  123,  §§  10,  23,  ch.  140, 
§§  2,  4. 

II.  The  execution  of  the  bonds  being  without 
authority,  the  county  is  not  estopped  by  the  re« 
cital  therein  contained.  An  agent  cannot  cre- 
ate a  power  in  himself  to  execute  an  instrument 
for  his  principal,  by  reciting  its  existence.  The 
absence  of  power  is  sufficient  defense,  evei; 
against  a  holder  without  actual  notice. 

Code  of  1851,  §  114;  Rev.  1860,  §  250;  Coda 
of  1851,  §  115;  Rev.  1860,  251;  Code  of  1851,  9 
116;  Rev.  1860,  S  252;  Code  of  1851,  §  119; 
Rev.  1860,  §  255 ;  Marsh  v.  Fulton  Co.  10  Wall. 
676,  19  L.  ed.  1040;  Treadwell  v.  Commission- 
ers, 11  Ohio  St.  190;  Hopple  v.  Broum  Town- 
ship,  13  Ohio  St.  330;  Beckel  v.  Union  Towv^ 
ship,  15  Ohio  St.  438 ;  Aurora  v.  West,  22  Ind. 
88;  at.  Louis  v.  Alexander,  23  Mo.  483;  Starin 
V.  Genoa,  23  N.  Y.  439 ;  Marshall  Co.  v.  Cook, 
38  111.  44. 

III.  The  bonds  in  suit  were  executed  by  Rob- 
ert Clark,  pretending  to  act  as  county- judge  in 
the  city  of  New  York,  while  the  clerk  of  the 
county  was  legally  acting  as  county  judge  and 
holding  the  county  court  within  the  county. 
He  could  not  act  as  a  county  judge,  nor  as  the 
county  court  of  Winnebago  Co.,  while  he  was 
in  New  York,  and  therefore  the  bonds  were  not 
executed  by  the  county  judge  nor  the  county 
court. 

Code  of  1851,  §  111;  Rev.  1860,  §  247;  Code 
of  1851,  §§  103,  107,  a  portion  of  which  is  re- 
printed in  the  Rev.  of  1860,  §§  240  and  244; 
Code  of  1851,  f  94;  Rev.  of  1860,  §  22;  Code  of 
1851,  §  125;  Rev.  of  1860,  §  261;  Burrell's  Die, 
word  "Court." 

IV.  The  seal  of  the  county  was  essential  to 
the  bonds  of  the  county.  The  seal  affixed  was 
not  the  seal  of  the  county,  and  the  bonds  were 
for  that  reason  void. 

Code  of  1851,  f§  93,  94;  Rev.  1860,  §§  221, 
222;  Code  of  1851,  §  108;  Rev.  1860,  §  244; 
Code  of  1851,  §  152;  Rev.  1860,  §  360;  Code  of 
1851,  f  974;  Rev.  1860,  §  1823;  Bouv.  L.  Die 
12th  ed.,  word  "Bond;"  7  Bac.  Abr.,  word  "Ob- 
ligation," "B"  and  "C;"  Baylor  v.  Blacer,  2  S. 
&  R.  503;  Ring  v.  Johnson  Co.  6  la.  271;  Web. 
Die,  word  "Formally;"  Bouv.  Die,  word  "For- 
mality." 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Iowa. 

The  case  involves  the  validity  of  certain 
bonds  issued  by  the  judge  of  the  county  of  Win- 
nebago. Such  cases  have  been  numerous  in 
this  court.  The  one  before  us,  though  new  in 
some  of  its  aspects,  presents  no  pomt  which 
has  not  been  substantially  determmed  in  pre- 
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ceding  cases.  The  parties  waived  a  jury,  and 
the  court,  according  to  the  provisions  of  the 
statute  upon  the  subject,  found  the  facts.  The 
findings  are  set  forth  in  the  record.  The  prop- 
osition for  us  to  decide  is,  whether  the  facts 
found  warrant  the  judgment  g^ven. 

The  Code  of  Iowa  of  1851,  ch.  15,  §  129,  p.  26, 
authorizes  the  county  judge,  sitting  as  the 
county  court,  "to  provide  for  the  erection  and 
reparation  of  courthouses,  jails,  and  other  nec- 
essary buildings  within  and  for  the  use  of  the 
county." 

In  Iowa  every  county  is  a  body  corporate. 
Idem,  ch.  14,  f  93,  p.  19. 

In  Clapp  V.  Cedar  Co,  5  Iowa,  15,  it  was  said 
by  the  supreme  court  of  the  state  that  the  of- 
fice of  county  judge  being  created  and  his  pow- 
ers and  duties  defined  by  statute,  the  principles 
of  the  law  of  agency,  where  those  powers  and 
duties  are  drawn  in  question,  have  no  applica- 
12*]  tion;  that  "he  *is  the  living  representa- 
tive and  embodiment  of  the  county,"  and  that 
^'his  acts  are  the  acts  of  the  corporation."  In 
Hull  y.  County  of  Marshall,  12  Iowa,  142,  it 
waA  held  that,  by  virtue  of  his  general  author- 
ity, he  might  contract  for  the  building  of  a 
courthouse,  to  be  paid  for  out  of  the  revenue  of 
the  county,  but  that  when  a  debt  was  to  be  in- 
curred for  that  purpose  special  authority  must 
be  conferred  by  a  popular  vote  in  the  manner 
provided  by  the  statute.  It  was  further  held 
that  where  a  loan  was  thus  authorized,  the 
form  of  the  securities  not  being  prescribed,  ne- 
gotiable bonds  might  be  issued. 

The  statute  provides  that  the  judge  may  sub- 
mit to  the  people,  at  a  regular  or  special  elec- 
tion, "the  question  whether  money  may  be  bor- 
rowed to  aid  in  the  erection  of  public  buildings," 
and  other  questions  not  necessary  to  be  men- 
tioned; and  that  "when  the  question  so  submit- 
ted involves  the  borrowing  or  expenditure  of 
money"  it  "must  be  accompanied  by  a  provi- 
sion to  lay  a  tax  for  the  payment  thereof,"  and 
that  "no  vote  adopting  the  question  proposed 
will  be  of  effect  unless  it  adopt  the  tax  also." 
Code  of  1851,  ch.  15,  §§  114-116,  pp.  23,  24. 

Upon  looking  into  the  record  in  this  case  we 
find  that  the  question  submitted  to  the  voters 
was,  "whether  the  county  judge,  at  the  time  of 
levying  the  taxes  for  the  year  1860,  should  levy 
a  special  tax  of  seven  mills  on  a  dollar  of  valu- 
ation, for  the  purpose  of  constructing  a  court- 
house in  said  county,  and  said  tax  to  be  levied 
from  year  to  year  until  a  sufficient  amount  is 
raised  for  said  purpose,  not,  however,  to  exceed 
ten  years."  There  was  the  requisite  majority 
in  favor  of  the  proposition.  It  was  expressed 
in  this  formula  that  a  courthouse  was  to  be 
built,  and  we  think  it  was  implied  that  money 
was  to  be  borrowed  to  accomplish  that  object. 
Otherwise  the  vote  gave  no  authority  which  did 
not  already  exist,  and  was  an  idle  ceremony. 
The  statute  authorized  an  appeal  to  the  voters 
only  that  they  might  give  or  refuse  authority 
to  incur  a  debt.  It  could  not  have  been  intended 
that  the  erection  should  be  delayed  until  a  sum 
13*]  *  sufficient  to  pay  for  the  structure  had 
been  realized  from  the  tax  authorized  to  be  im- 
posed, or  that  the  work  should  proceed  only 
pari  passu  with  the  progress  of  its  collection 
from  year  to  year.  What  is  implied  is  as  ef- 
fectual as  what  is  expressed.  17.  8.  v.  Babbit, 
1  Black,  55,  17  L.  ed.  94.  Viewing  the  subject 
274 


in  the  light  of  the  statutory  provisions  and  of 
the  action  of  the  neople,  we  cannot  say  that  the 
bonds  were  issued  without  due  authorization. 

But,  if  the  authority  were  doubtful,  there 
are  other  facts  bearing  upon  this  point  which, 
in  our  judgment,  are  conclusive.  The  county 
judge  is  the  officer  designated  by  the  statute  to 
decide  whether  the  voters  have  given  the  re- 
quired sanction.  He  executed  and  issued  the 
bonds,  and  the  requisite  popular  sanction  is  aet 
forth  upon  their  face.  It  is  a  settled  rule  of  law 
that,  where  a  particular  functionary  is  clothed 
with  the  duty  of  deciding  such  a  question,  his 
decision,  in  the  absence  of  fraud  or  collusion,  is 
final.  It  is  not  open  for  examination,  and 
neither  party  can  go  behind  it.  Here  the  bonds 
are  in  the  hands  of  a  bona  tide  purchaser,  and 
under  the  circumstances  he  was  not  bound  to 
look  beyond  the  averment  on  their  face. 

It  is  not  a  valid  objection  that  the  bonds 
were  made  payable  and  were  sold  beyond  the 
limits  of  the  county  of  Winnebago  and  of  the 
state  of  Iowa.  The  power  to  issue  them  car- 
ried with  it  authority  to  the  coimty  judge  as  to 
both  these  things;  is  do  what  he  deemed  best 
for  the  interests  of  the  county  for  which  he  was 
acting. 

These  points  have  been  so  frequently  ruled 
in  this  way  that  it  is  needless  to  cite  author- 
ities to  support  them. 

It  was  competent  for  the  county  judge  to 
visit  New  York  for  purposes  connected  witii 
the  proper  disposal  of  the  bonds.  A  statute  of 
the  state  authorized  him  to  procure  a'  seal,  and 
prescribed  certain  regulations  to  which  all  such 
seals  should  conform.  While  there  he  might 
well  take  up  bonds  which  had  been  previously 
issued,  but  not  put  on  the  market,  and  give 
others  in  their  place,  affixing  to  them  a  seal 
there  procured  for  that  purpose.  There  is  noth- 
ing in  the  statutes  of  *Iowa  forbidding  [*14 
either,  and  we  are  aware  of  no  principle  of  gen- 
eral jurisprudence  which  was  violated  by  sudi 
a  proceeding.  Certainly  the  county  could  sus- 
tain no  injury  by  the  change,  and  it  has  there- 
fore no  right  to  complain.  At  most  there  was 
only  an  irregular  execution  of  a  power  of  the 
existence  of  which  we  entertain  no  doubt.  Ad- 
mitting an  irregularity  to  have  occurred  it 
certainly  cannot  affect  the  rights  of  a  holder 
for  value  without  notice. 
'  It  is  insisted  that  the  county  judge  was  func- 
tus officio  at  the  time  he  issued  the  bonds  in 
question,  and  that  they  are  for  this  reason  void. 

The  statute  of  the  state  provides  that,  in  case 
of  the  absence  of  that  officer,  the  county  clerk 
shall  fill  his  place.  The  absence  spoken  of  is 
doubtless  absence  from  the  county  seat.  In  that 
event  unlimited  authority  is  given  to  the  clerk 
to  act  as  his  substitute.  But  it  is  not  declared 
that  the  judge  shall  be  regarded  as  out  of  office 
while  absent,  or  that  he  shall  do  no  official  act 
during  that  period.  Judicial  power  is  neces- 
sarily local  in  its  nature,  and  its  exercise  to  be 
valid  must  be  local  also.  But  it  is  otherwise 
as  to  many  ministerial  acts,  and  different  con* 
siderations  apply  where  they  are  drawn  in  ques- 
tion. It  does  not  appear  that  there  was  any 
conflict  between  what  the  judge  did  abroad  and 
what  the  clerk  did  at  home.  All  the  judge  did 
was  purely  ministerial  in  its  character,  and  «e 
see  no  sufficient  reason  for  holding  that  to  this 
extent  he  did  not  bring  with  him  his  official 
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eharacter  and  exercise  his  official  authority. 
He  did  not,  for  the  time  being,  wholly  abdicate 
his  office.  Certain  powers  with  which  it  was 
clothed  fell  into  abeyance,  and  continued  in 
that  state  until  his  absence  ceased.  The  au- 
thority to  do  all  that  he  did  in  New  York 
touching  the  bonds,  we  hold  not  to  have  been 
in  this  category.  R.  Co.  ▼.  Covodrey,  11  Wall. 
459,  20  L.  ed.  109. 

The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  ijoill  he  remanded,  with  directions 
to  enter  a  judgment  for  the  plaintiff  in  error, 

15*]  *Mr.  Justice  Field,  dissenting: 
I  am  compelled  to  dissent  from  the  judgment 
of  the  majority  of  the  court  in  this  case,  upon 
the  following  grounds: 

1.  The  county  judge  had  no  power  to  issue 
bonds  binding  upon  the  county,  without  previ- 
ous authority  conferred  by  a  vote  of  the  people. 
Such  is  the  construction  given  to  the  statutes 
of  Iowa,  which  are  supposed  to  confer  such 
power,  by  the  supreme  court  of  that  state,  and 
that  construction  is  obligatory  upon  us.  Here 
the  only  question  ever  submitted  to  the  voters 
of  the  coimty  was  whether  a  tax  of  seven  mills 
on  the  dollar  should  be  levied  for  the  purpose 
c^  building  a  courthouse;  and  the  only  power 
conferred  was  to  levy  such  a  tax.  I  cannot 
find  in  this  vote  any  authority  in  the  county 
judge  to  issue  bonds  of  the  county  for  con- 
structing a  courthouse,  payable  at  different 
periods,  and  then  to  take  up  the  bonds  by  issu- 
ing new  bonds  drawing  a  larger  interest  than 
the  first,  and  differing  in  amount  and  time  of 
payment,  and  providing  that  a  failure  to  pay 
the  interest  as  it  matures  shall  cause  the  entire 
principal  to  become  due. 

2.  As  the  bonds  were  issued  without  the  au- 
thorization of  a  vote  of  the  people,  the  county 
is  not  estopped  to  deny  their  validity  by  reason 
of  any  recitals  they  contain.  The  county  judge 
was  only  an  agent  of  the  county,  acting  under 
a  special  and  limited  authority,  the  exercise  of 
w^hich  was  supposed  to  be  carefully  guarded, 
and  he  could  not  enlarge  that  authority  by  any 
representation  that  he  possessed  what  was 
never  conferred.  The  statutes  of  the  state 
never  intended  to  make  the  liabilities  of  its 
counties  dependent  upon  the  mere  statements 
of  any  of  its  officers.  The  law  of  agency  is  not 
different  when  applied  to  the  acts  of  agents  of 
municipal  bodies,  in  a  matter  so  serious  and 
delicate  as  the  contracting  of  a  public  debt,  and 
when  applied  to  the  acts  of  agents  of  private 
Individuals.  Th^  must  both  keep  strictly 
within  the  limits  of  their  power  of  attorney  or 
their  acts  will  be  invalid.  They  cannot  cure 
16*]  any  inherent  defect  *in  their  action  aris- 
ing from  want  of  power  by  any  extent  of  recit- 
als that  they  had  the  requisite  authority. 
With  great  deference  to  the  opinions  of  my  as- 
sociatai,  this  seems  to  me  to  be  a  legal  truism. 

3.  When  the  bonds  in  suit  were  executed 
and  issued  the  county  judge  was  in  the  city  of 
New  York„  and  by  express  provision  of  the 
statutes  of  Iowa  his  authority  and  functions 
ceased  when  he  was  without  the  state.  At  the 
time  he  put  his  signature  to  these  instruments 
another  person  was  acting  as  judge  in  his  place 
and  was  invested  with  his  authority,  and  as 
■oeh  officer  issued  county  warrants,  held  a  term 
16  Wall. 


of  the  county  court,  and  discharged  other  du- 
ties devolved  by  law  upon  the  county  judffe. 

It  seems  to  mc  that  the  ruling  of  the  major- 
ity of  the  court  in  this  case,  holding  that  the 
bonds,  issued  under  circumstances  attending 
the  issue  of  these,  are  valid  obligations,  binding 
upon  the  county,  goes  further  than  any  pre- 
vious adjudication  towards  breaking  down  the 
barriers  which  state  legislatures  have  erected 
against  the  creation  of  debts,  and  consequent 
increase  of  taxation,  by  careless,  ignorant,  or 
unscrupulous  public  officers. 

I  am  authorized  to  state  that  the  Chief  Jus- 
tice and  Mr.  Justice  Miller  concur  with  me  in 
these  views  and  in  this  dissent. 


J.  H.  GARNHART,  R.  p.  Hall  and  H.  J.  Rug- 
gles,  as  J.  H.  Qamhart  &  Co.,  Plffs,  in  Err,^ 

V. 

UNITED  STATES. 

(See  S.  C.  16  Wall.  162-166.) 

Striking  out  answer — when  error, 

1.  It  Is  error  to  strike  out  an  answer,  which 
constitutes  a  good  defense,  filed  by  the  defendant, 
and  upon  which  he  relies  as  a  defense. 

2.  Where  the  record  shows  that  the  answer  was 
stricken  out  by  the  court,  in  a  case  in  which  the 
respoudent  was  entitled  to  a  trial  by  Jury,  and 
judgment  was  rendered  against  him  as  upon  de- 
fault, the  court  will  not  presume  that  the  order 
was  made  for  good  cause,  unless  enough  is  shown 
in  the  record  to  warrant  such  a  conclusion. 

[No.  77.] 
Submitted  Dec.  19,  1812.  Decided  Jan.  &,  187S. 

ERROR  to  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 

The  history  and  facts  of  this  case,  which 
arose  in  the  court  below,  are  fully  stated  in  the 
opinion  of  the  court. 

Messrs.  John  W.  Noble,  J.  A.  Hunter,  and 
N.  P.  Chlpman  for  plaintiffs  in  error. 

Messrs.  Geo.  H.  WiiliamSf  Atty.  Oen.,  and  C. 
H.  HIU,  Asst.  Atty.  Oen.  for  defendants  in 
error, 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Distilled  spirits,  found  elsewhere  than  in  a 
distillery  or  distillery  warehouse,  not  having 
been  removed  therefrom  according  to  lA.w,  are 
declared  to  be  forfeited  to  the  United  States  by 
the  36th  section  of  the  act  of  the  20th  of  July, 

1868,  imposing  taxes  on  distilled  spirits.  15 
Stat,  at  L.  140. 

Ninety-six  casks  of  distilled  spirits,  duly  as- 
sessed under  that  act,  were,  on  the  24th  of  May, 

1869,  seized  on  land,  at  Montgomery,  in  the 
middle  district  of  Alabama,  as  subject  to  for- 
feiture, the  taxes  imposed  not  having  been 
paid,  and  the  casks  with  their  contents  naving 
been  found  elsewhere  than  in  a  distillery  or  dis- 
tillery warehouse.  Seizure  was  made  by  the 
deputy  collector,  and  he  delivered  the  casks  as 
seized  to  the  marshal.  Subsequently,  to  wit, 
on  the  10th  of  June  in  the  same  year,  the  dis- 
trict attorney  filed  an  information  against  the 
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property  seized,  praying  process  against  the 
property,  and  that  the  same  mi^ht  be  con- 
164*]  demned  *as  forfeited,  which  information 
sets  forth  the  following  causes  of  forfeiture: 
(1)  That  the  spirits  were  found  at  the  place 
aforesaid  in  the  control  of  J.  H.  Gamhart  & 
Oo.^  holding  the  spirits  with  intent  to  sell  the 
same  in  fraud  of  the  internal  revenue  laws; 
that  when  found  they  were  not  in  any  distillery 
or  distillery  warehouse,  or  in  transit  to  any 
bonded  warehouse,  or  intended  for  transporta- 
tion. (2)  That  the  spirits  had  been  removed 
from  some  distillery  or  distillery  warehouse 
without  a  permit  and  without  paying  or  secur- 
ing the  payment  of  the  tax  imposed  thereon,  or 
giving  bond  for  the  removal  thereof  to  any 
bonded  warehouse,  and  without  having  been  in- 
spected, bonded,  gauged,  or  stamped  as  required 
by  law.  (3)  That  the  casks  ccmtaining  the 
spirits  were  not  stamped,  marked,  or  branded 
as  required  by  law.  Process  was  requested,  and 
it  is  not  denied  that  it  was  issued  and  served, 
and  the  persons  in  whose  possession  the  spirits 
were  foimd  appeared  on  the  26th  of  June  next 
after  the  seizure  and  filed  their  claim  to  the 
property,  in  which  thej  allege  that  they  are 
the  true  and  bona  fide  owners  of  the  ninety-six 
casks  of  distilled  spirits,  and  it  appears  that 
they  gave  security  for  costs  as  required  in  such 
proceedings.  .  Nothing  further  appears  to  have 
been  done  in  the  cause  imtil  the  25th  of  May, 
in  the  succeeding  year,  when  the  claimants  ap- 
peared and  filed  an  answer,  in  which  they  al- 
lege as  follows :  ( 1 )  That  they  are  the  true  and 
bona  fide  owners  of  the  property  in  contro- 
versy. (2)  That  thev  admit  that  the  spirits 
were  seized  as  set  forth  in  the  informi^tion.  (3) 
That  the  charges  and  allegations  contained  in 
each  of  the  first  three  paragraphs  of  the  infor- 
mation, are  imtrue.  (4)  That  the  claimants 
never  had  any  intention  to  defraud  the  United 
States,  that  the  spirits  were  duly  and  legally 
stamped,  and  that  the  tax  was  paid  as  required 
by  law. 

Discrepancies  are  noticed  in  the  record  as  to 
dates,  arising  doubtless  from  the  fact  that  a 
second  claim  was  filed,  called  in  the  transcript 
the  claim  and  answer,  but  enough  appears  to 
enable  the  court  to  understand  the  proceedings 
165*]  and  to  *show  that  the  judgment  should 
be  reversed,  as  it  is  stated  in  the  bill  of  excep- 
tions that  issue  was  joined  upon  the  answer, 
and  that  sundry  depositions  had  been  taken 
and  were  on  file  in  court. 

Where  the  seizure  is  made  on  land,  the  claim- 
ant is  entitled  to  a  trial  by  jury,  if  he  appears 
and  files  an  answer  denying  the  facts' «et  forth 
in  the  information.  They,  the  claimants,  did 
appear  in  this  case,  and  the  answer  which  they 
filed  denies  every  material  fact  in  the  informa- 
tion set  forth  as  a  cause  of  forfeiture,  and  the 
bill  of  exceptions  states  that  an  issue  had  been 
joined  upon  that  pleading.  Repeated  decisions 
of  this  court  have  established  the  rule  that 
where  the  seizure  is  made  on  navigable  waters, 
the  case  belongs  to  the  instance  side  of  the  sub- 
ordinate court;  but  where  the  seizure  is  made 
on  land,  the  suit  is  one  at  Common  law,  and  the 
claimants  are  entitled  to  a  trial  by  jury.  Con- 
fiaoation  Cases,  7  Wall.  462,  19  L.  ed.  199 ;  The 
Sarah,  8  Wheat.  394;  Armstrong's  Foundry ,  6 
Wall.  769,  18  L.  ed.  884;  3  Greenl.  Ev.  §  396. 
Beyond  all  question,  the  claimants  were  enti- 
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tied  to  a  trial  by  jury,  but  the  eourt,  instead 
of  granting  them  that  right,  entered  an  order, 
on  motion  of  the  district  attorney,  striking  out 
the  claim  and  answer;  and  having  refused  to 
allow  the  claimants  to  amend  their  answer  or 
to  file  a  new  one,  entered  a  decree  condemning 
the  property  seized,  and  the  claimants  ex- 
cepted. Much  discussion  of  the  error  assigned 
is  unnecessary,  as  it  is  clearly  a  good  cause  to 
reverse  the  judgment,  as  determined  by  this 
court  in  two  cases  where  the  question  was  fully 
considered.  Hozey  y.  Buchanan,  16  Pet.  218; 
Mandelhaum  v.  People,  8  Wall.  313,  19  Li.  ed. 
480.  Both  of  these  cases  decide  that  it  is  er- 
ror to  strike  out  an  answer  filed  by  the  defend- 
ant, which  constitutes  a  good  defense,  and  on 
which  he  relied  as  a  defense  to  the  charge  made 
against  him  by  the  complaining  party. 

Suggestion  is  made  that  it  does  not  appear 
upon  what  ground  the  order  was  made,  which 
is  all  the  worse  for  the  prevailing  party,  as 
such  an  order  can  never  be  justifi^  unless  it 
was  made  for  good  cause  appearing  in  the  rec- 
ord. •Where  the  record  shows  that  the  [*166 
answer  of  the  respondent  was  stricken  out  by 
the  court,  in  a  case  in  which  the  respondert 
was  entitled  to  a  trial  by  jury,  and  judgmeti  - 
was  rendered  against  him  as  upon  default,  thta 
court  will  not  presume  that  the  order  was 
passed  for  good  cause,  unless  enough  is  shown 
m  the  record  to  warrant  such  a  conclusion. 

Judgment  reversed,  and  the  cause  remanded, 
with  directions  to  permit  the  olaim^ints  to  on- 
su>er,  and  to  award  a  venire. 


♦JOHN  T.  PIERCE  et  al.,  Plffs.  in  Err.,  [•234 

V. 

JAMES  CARSKADON. 

(See  S.  C.  16  Wall.  284-240.) 
State  act — when  hill  of  attainder. 

1.  A  state  act  which  deprives  defendants  of  an 
ezistinff  right,  for  past  misconduct  and  wltbout 
judicial  trial,  partakes  of  the  nature  of  a  bill  ot 
pains  and  penalties,  and  is  subject  to  the  constl^ 
tutional  inhibition  against  the  passage  of  bills  ot 
attainder. 

2.  The  decisions  of  this  court  in  Outnminga  ▼. 
Missouri,  4  Wall.  2f7,  18  L.  ed.  856,  and  in  Bm 
parte  Garland,  4  Wall.  333,  18  L.  ed.  866,  afBrmed. 

[No.  23]. 
Argued  Apr,  9,  1872.    Decided  Jan.  &,  187S. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  state  of  West  Virginia. 
Carskadon,  the  defendant  in  error,  sued  and 
recovered  a  judgment  in  the  circuit  court  ol 
Preston  Co.,  W.  Va.,  in  1864,  for  an  all^^ed 
trespass  and  taking  and  carrying  away  his  cat' 
tie.  In  September,  1866,  the  plaintiffs  in  er< 
ror,  by  their  attorneys,  presented  their  petition 
in  said  court  for  a  rehearing  of  the  case,  bui 
not  in  conformity  with  the  adi  of  Feb.  11,  1865, 
and  asked  to  have  the  same  filed,  to  which  the 
defendant  in  error  objected;  and  upon  consid' 
eration,  the  court  refused  to  permit  the  peti< 
tion  to  be  filed,  because  the  affidavit  to  it  did 
not  conform  to  the  provisions  of  the  said  act. 

Note. — Constitutionality  of  ew  post  facto  latoi 
— see  note  to  Calder  v.  Bull,  1  L.  ed.  tJ.  S.  648j 
and  note  to  Btnrges  ▼•  Crowninshield,  4  L.  ed.  U 
8.  529. 
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This  act  required,  as  a  condition  upon  which 
the  rehearing  might  he  had,  that  tlie  defendants 
should  state  and  swear :  first,  that  they  "never 
voluntarily  bore  arms  against  the  United 
States,  the  reorganized  government  of  Virginia, 
or  the  state  of  West  Virginia."  Second,  that 
they  "never  gave  aid  or  comfort  to  persons  en- 

faged  in  armed  hostility  against  the  United 
tates,  the  restored  government  of  Virginia,  or 
the  state  of  West  Virginia,  by  countenancing, 
counseling,  or  encouraging  them  therein." 
Third,  that  they  "never  sought,  accepted,  or  at- 
tempted to  exercise  any  office  or  appointment 
whatever,  civil  or  military,  under  any  author- 
ity or  pretended  authority  hostile  to  the  United 
States,  the  reorganized  government  of  Virginia, 
or  the  state  of  West  Virginia."  Fourth,  that 
they  "never  yielded  any  voluntary  support  to 
ttny  government  or  pretended  government, 
power,  or  constltutioji,  within  the  United 
States,  hostile  or  inimical  thereto,  or  hostile 
or  inimical  to  the  reorganized  government  of 
Virginia  or  the  state  of  West  Virginia. 

To  this  judgment  of  the  circuit  court,  in  re- 
jecting the  petition  and  refusing  a  rehearing, 
A  writ  of  supersedeas  was  awarded  by  the  su- 
preme court  of  appeals  of  the  said  State  of 
IVest  Virginia,  and  the  cause  was  then  removed 
to  the  last-named  court. 

The  judgment  of  the  circuit  court  having 
been  affirmed  in  that  court,  the  petitioners  sued 
out  this  writ  of  error. 

It  was  certified  that  in  the  judgment  there 
was  drawn  in  question  the  validity  of  the  stat- 
ute of  W.  Va.,  passed  Feb.  11,  1865,  on  the 
j^ound  that  it  was  repugnant  to  the  Constitu- 
tion of  the  United  States,  and  that  the  decision 
of  the  highest  court  of  law  or  equity  in  that 
state,  in  which  a  decision  in  said  suit  could  be 
had,  was  in  favor  of  the  validity  of  said  statute. 

J/r.  Caleb  BoKgess,  for  plaintiff  in  error: 

This  court  has  said :  "No  man  is  to  be  con- 
demned without  an  opportunity  of  making  de- 
fense; or  to  have  his  property  taken  from  him 
by  judicial  sentence,  without  the  privilege  of 
showing,  if  he  can,  the  claim  against  him  to  be 
unfounded." 

Harris  v.  Hardeman,  14  How.  341. 

It  also  said  that,  though  an  enemy,  if  as- 
sailed in  the  courts  of  the  country,  he  could  de- 
fend there.  'The  liability  (to  be  sued)  and 
the  right  (to  defend)  arc  inseparable;  a  differ- 
ent result  would  be  a  blot  on  our  jurisprudence 
and  civilization." 

See  McVeigh  v.  U.  8.  \l  Wall.  267,  20  L.  ed. 

81. 

The  rehearing  provided  for  in  §  27  was  the 
only  defense  that  could  be  made  after  judg- 
ment. However  erroneous  the  proceedings  may 
have  been,  no  appeal  nor  writ  of  error  would 
He.  because  the  statute  had  provided  a  differ- 
ent and  complete  remedy,  that  is,  for  a  rehear- 
ing and  trial,  as  if  none  liad  been  had. 

Plait  V.  Hotrland^  10  Leigh,  510;  Barhee  v. 
Pannill  6  Gratt.  442. 

To  deprive  the  plantiffs  of  the  right  of  re- 
hearing, the  only  protection  they  had  for  their 
property,  and  the  only  defense  they  could  make 
to  the  unjust  claim  of  the  defendant  in  error  as 
was  intended  by  the  passage  of  the  statute  of 
1865,  amending  S  27,  was,  in  effect,  to  deprive 
them  ef  their  property  by  legislative  act,  and 
not  by  due  process  of  law. 
id  WiOXi*  U.  S.»  Book  2L 


This  is  proliibited  by  the  Constitution  of  the 
United  States. 

V.  Amendment  Const.  U.  S.  IV.  Amend. 
Const  U.  S. 

The  last  named  article  further  provides  that 
no  state  shall  "deny  to  any  within  its  jurisdic- 
tion, the  equal  protection  of  the  laws." 

The  statute  is  in  conflict  with  the  9th  section 
of  the  1st  article  of  the  Constitution  of  the 
United  States,  which  provides  that  "No  bill  of 
attainder  or  ex  post  facto  law  shall  be  passed." 

Cummings  v.  ifo.  4  Wall.  320,  18  L.  ed.  362. 

If  any  part  of  the  oath  required  by  the  stat- 
ute  of  1865,  as  a  condition  upon  which  the 
property  holder  might  defend  his  property,  is 
in  conflict  with  the  provisions  of  the  Constitu- 
tion of  the  United  States,  the  whole  would  be 
unconstitutional,  since  it  was  required  as  a 
whole,  and  the  court  could  not  separate  one 
part  from  the  other.     7  Port.  (Ala.)  293. 

i/r.  B.  Stanton*  for  defendant  in  error: 

The  certificate  of  the  state  court,  as  to  the 
questions  decided,  will  not  give  jurisdiction  to 
this  court,  unless  the  record  shows  that  the 
question  arose  upon  the  pleadings,  bills  of  ex- 
ceptions, instructions  of  the  court,  or  in  some 
other  form,  that  shows  that  the  question  of  the 
validity  of  the  state  court  necessarily  arose  and 
must  have  been  decided. 

^Vill^ams  v.  Morris,  12  Wheat.  117;  McKin- 
ney  v.  Carroll,  12  Pet.  66;  Mills  v.  Broum,  16 
Pet.  525;  Railroad  Co.  v.  Rock,  4  Wall.  177,  18 
L.  ed.  381;  Lawler  r.  Walker,  14  How.  149; 
Bank  v.  Buckingham,  5  How.  317;  Atty.  Gen. 
V.  Meeting-House,  1  Black,  263,  17  L.  ed.  61. 

The  question  as  to  the  validity  of  the  law  of 
February  11,  1865,  did  not  necessarily  arise, 
and  there  was  no  necessity  for  deciding  that 
question  because  the  plaintiff  in  error  did  not 
comply  either  with  the  27th  section  of  the  at- 
tachment law  of  Va.  or  with  the  amendatory 
law  of  W.  Va.,  of  Feb.  11,  1865. 

The  27  th  section  of  the  attachment  law  of 
Ta.  requires  a  party  making  application  to  set 
aside  a  judgment  in  attachment  to  give  secur- 
ity for  costs.  The  record  shows  that  no  such 
security  was  given  or  tendered.  The  petition, 
therefore,  was  properly  rejected.  Plait  v. 
Homeland,  10  Leign,  510. 

But  if  the  constitutionality  of  this  law  is 
properly  before  the  court,  we  submit  that  tho 
decision  of  the  state  court  w^as  right. 

Wlicther  a  party  shall  have  a  right  to  open  a 
judgment  taken  against  him  in  his  absence,  in  a 
proceeding  in  rem,  without  personal  service,  is 
a  question  to  be  determined  by  the  law-making 
power  of  the  state.  And  if  the  right  has  once 
been  given,  it  may  be  taken  away  at  pleasure, 
either  ns  to  judgments  previously  rendered,  or 
those  that  may  thereafter  be  rendered,  or  both. 

The  Marinda  v.  Dowlin,  4  Ohio  St.  500;  Wy- 
ait  V.  Morris,  2  W.  Va.  575. 

The  case  of  Butler  v.  Palmer,  1  Hill  (N.  Y.) 
324,  is  a  leading  case  on  this  question. 

This  precise  question  was  decided  by  this 
court  in  the  case  of  Doumham  v.  Alexandria,  9 
Wall.  659,  19  L.  ed.  807. 

Assessors  v.  Osbornes,  9  Wall.  567,  19  L.  ed. 
748. 

If  the  legislature  had  ample  power  to  take 

away  the  right  to  a  rehearing,  it  would  seem  to 

us  to  follow  necessarily  and  inevitably,  that  it 
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might  impose  any  conditions  upon  the  exercise 
of  that  right,  which  it  saw  proper. 

But  it  may  be  sustained  on  wholly  different 
principles.  The  act  of  February  11,  1865,  was 
a  war  measure,  passed  by  W.  Va.,  flagrante 
hello,  in  the  exercise  of  its  belligerent  powers, 
as  a  party  to  a  public  war. 

If  it  had  been  a  foreign  war,  the  plaintiffs  in 
error  would  have  been  turned  out  of  court  on 
the  plea  of  an  alien  enemy,  without  any  legis- 
lation on  the  subject. ' 

The  legislature  of  W.  Va.,  by  the  law  of  Feb- 
ruary 11,  1866,  put  these  parties,  who  had 
been  declared  public  enemies  by  every  depart- 
ment of  the  government  of  the  United  States, 
upon  the  footing  of  alien  enemies;  and  can  it 
be  claimed  that  any  government,  state  or  na- 
tional, may  not  exclude  its  enemies  from  its 
courts  in  time  of  war? 

That  Congress  might  have  passed  a  law  ex- 
cluding public  enemies  in  the  late  Rebellion 
from  the  courts  of  the  United  States  we  sup- 
pose there  can  be  no  doubt. 

Whether  a  party  to  a  war  will  rest  upon  the 
coumion-law  principle  that  excludes  alien  ene- 
mies from  its  courts,  is  a  matter  of  legislative 
discretion. 

This  principle  was  applied  in  the  case  of 
Sanderson  v.  Morgan,  39  N.  Y.  231,  without 
any  statute  of  the  state  creating  the  disability. 

The  record  shows  that  the  plaintiffs  in  error 
were  in  the  rebel  army  at  the  time  the  suit  was 
brought,  and  that  they  were,  therefore,  proper 
subjects  for  the  operation  of  the  confiscation 
litwB  of  the  state. 

Tlieee  principles  are  so  well  settled,  that  a 
reference  to  authorities  can  hardly  be  required. 
But  they  Mill  be  found  to  be  sustained  by  Hal- 
leck,  Int.  L.  364-366,  §§  17,  18;  1  Kent,  Com. 
64;  Broum  v.  U.  8,  8  Cranch,  110;  Ware  v. 
Jlylton,  3  Dall.  190 ;  Rose  v.  Himely,  4  Cranch, 
241;  Prise  Cases,  2  Black,  635,  17  L.  ed.  459. 

Mr.  Justice  Ftftld  delivered  the  opinion  of 
the  court : 

This  case  is  covered  in  every  particular  by 
the  decisions  of  this  court  in  Cummings  v.  Mo. 
4  Wall.  277,  18  L.  ed.  356,  and  in  Ex  parte  Oar- 
land,  reported  in  4  Wall.  333,  18  L.  ed.  306. 
Upon  the  authority  of  those  decisions  the  judg- 
ment of  the  supreme  court  of  West  Virginia 
iriust  be  reversed,  and  the  cause  remanded  for 
further  proceedings  and  it  is  so  ordered. 

Mr.  Justice  Bradlej  dissents  from  the  judg- 
840*]  ment  of  the  court,  on  the  "ground  that 
the  test  oath  in  question  was  competent  for  the 
state  to  exact  as  a  war  measure  in  time  of  civil 
war. 


«60»1  "WILLIAM  DICKINSON,  Exr.  of  Wil- 
liam Dickinson,  Deceased,  Plff.  in  Err., 

V, 

PLANTERS'  BANK  OF  TENNESSEE. 

(See  8.  C.  16  Wall.  250-258.) 
Finding  of  facts  on  trial  by  court — exceptions  to. 

1.  The  act  of  Mar.  3.  1865.  gives  to  the  flndini; 
of  the  court  upon  the  facts  the  same  effect  as  the 
verdict  of  a  jury.  It  Is,  however,  only  when  the 
tindtug  Is  special,  that  the  review  of  this  court 
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can  extend  to  the  determination  of  the  sulBcleiicy 
of  the  facts  found  to  support  the  Judgment. 

2.  But  although  the  finding  is  general,  any  ml* 
Ings  of  the  court  in  the  progress  of  the  trial,  if 
excepted  to  at  the  time  and  duly  presented  bj  bills 
of  exceptions,  may  be  reviewed  here. 

The  rulings  thus  subject  to  review  are  declslona 
of  law,  not  findings  of  fact. 

[No.  94.] 
Argued  Jan.  9,  1873.     Decided  Jan.  20,  1873. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error,  upon  a  certain  bill  of  ex- 
change. Judgment  having  been  given  for  the 
defendant,  the  plaintiff  sued  out  this  writ  of 
error.  The  opinion  of  the  court  below  is  as 
follows: 

The  court,  after  hearing  the  testimony  and 
argument  of  counsel  on  both  sides,  is  of  opinion 
and  doth  declare  that  the  bank  check  drawn  bj 
the  Planters'  Bank  of  Tennessee  on  the  Bank 
of  Virginia,  at  Richmond,  Nov.  14,  1861,  was 
*so  drawn  by  the  request  of  the  agent  of  [  ^2S3 
Wm.  Dickinson,  plaintiff's  testator,  and  in  pur- 
suance of  the  instructions  of  said  William,  in 
his  lifetime,  that  the  said  contract  was  not  an 
illegal  transaction  according  to  the  provisions 
of  the  nonintercourse  act  of  July  13,  1861,  rfi. 
3,  and  the  Proclamation  of  the  President  of 
Auff.  16,  1861,  as  it  was  drawn  at  Nashville  on 
Richmond,  both  of  which  were  within  the  lines 
of  the  Confederate  or  rebel  government,  and  no 
agreement  existing  that  it  was  to  be  sent  beyond- 
those  lines,  where  intercourse  was  prohibited; 
that,  at  the  time  when  said  check  was  drawn, 
and  for  several  weeks  afterwards,  there   was 
regular  communication  by  mail  and  railroad  be- 
tween Richmond  and  Nashville,  and  the  Plant- 
ers' Bank  drew  checks,  from  time  to  time,  until 
the  latter  part  of  Feb.  1862,  for  considerable 
sums  of  money,  which  were  paid  by  said  bank 
at  Richmond ;  and  that  at  the  time  of  drawing 
check  of  Nov.  14,  1861,  and  during  the  whole 
period  of  the  CiMl   War  and  afterwards,  the 
Planters'  Bank  had  funds  in  the  said  bank  of 
Virginia  at  Richmond;  and  that  said  bank  is 
now  indebted  to  the  Planters'  Bank  of  Tennes- 
see in  a  large  sum  of  money :  and  that  said  bank 
of  Virginia  is  insolvent.     It  further  appears  to 
the  court  that,  upon  the  day  of  the  drawing  of 
the  check  by  '.he  Planters*  Bank  speciHed  in  the 
declaration,  a  credit  was  given  in  their  books 
to  the  said  Bank  of  Virginia,  for  the  amount  of 
said  check  so  drawn.     This  court  is  of  opinion 
and  does  declare,  that  this  check,  when  execut- 
ed and  delivered  to  the  agent  of  Wm.  Dickin- 
son, was  an  absolute  appropriation  of  so  much 
money  in  the  Bank  of  Virginia  to  the  holder  of 
the  check,  to  remain  there  until  called  for,  and 
could  not,  therefore,  afterwards  be  withdrawn 
by  the   drawers.     If  the   holder   of  the    check 
cliose  to  transmit  the  same  to  the  country  with 
which  intercourse  was  prohibited  and,  by  the 
casualties  of  war  or  other  accidents,  it  wm  ren- 
lerod  diflicult  or  impossible  to  present  the  check 
fur  pa\  11  ant,  and  the  bank  on  which    it    was 
rlrawn   became   insolvent,   the   drawer    of    the 
check,  having  the  funds  in  the  Virginia  Bank, 
would  not  be  responsible  for  the  loss  by  such 
insolvency.     This  court  is  also  pf  opinion  that 
t.here  is  not  sufficient  evidence  of  a  notico  to  the 
defendant  of  the  demand  and  protest    of   the 
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tiieck,  which  protest  was  made  May  30,  1865. 
The  cashier  of  the  bank  received  no  notice,  as 
he  states  in  his  testimony,  and  it  is  not  proved 
9IM*  ]that  the  notice  was  directed  to  *Nash' 
Tille,  the  place  of  business  of  defendant,  but 
only  to  the  Planters'  Bank  of  Tennessee. 

The  plaintiff's  counsel  excepted  to  the  opin- 
ion and  rulings  of  the  court  discharging  the  de- 
fendant from  responsibility,  upon  the  draft 
sued  on. 

The  plaintiff  further  requested  the  court  to 
find  and  so  decide:  that  Wm.  Dickinson,  tlie 
owner  of  this  drafts  having  died  in  Virginia 
Nov.  15,  1861,  the  day  after  the  draft  was  made 
and  delivered  to  his  agent  Greasey,  it  made  no 
difference  and  could  not  change  the  responsi- 
bility of  the  party  by  its  being  (Dec.  0)  after- 
wards carried  to  Kanawha,  the  late  residence 
of  William  Dickinson,  because  if  it  had  been  re- 
tained in  Tennessee,  and  sent  directly  to  Rich- 
mond, it  could  not  have  been  presented  and  paid 
except  to  the  legal  representatives  of  William 
Dickinson,  deceased;  that  William  Dickinson, 
the  executor,  was  residing  at  Kanawha,  and  the 
will  was  in  the  Lynchbure  Bank  of  Va.;  that 
he  oould  not  prove  the  will,  and  qualify  as  ex- 
ecutor before  he  did,  and  was  unable  to  go  to 
Richmond  and  have  the  draft  presented  and 
protected  before  he  did  and  consequently,  the 
plaintiff  had  a  right  to  recover. 

The  plaintiff  requested  the  court  to  decide, 
from  the  facts  and  circumstances  proved,  that 
due  notice  of  the  protest  was  given  the  defend- 
ant; and  that  the  plaintiff  under  the  second 
count  had  a  right  to  recover  for  so  much  money 
bad  and  received  by  defendant  to  his  use ;  with 
all  which  requests,  made  by  the  plaintiff,  the 
court  refused  to  comply,  but  rendered  judg- 
ment against  him  for  costs  of  suit. 

The  case  is  further  stated  by  the  court. 

Messrs.  Henry  Cooper,  ReTerdj  Joluiaon 
and  J.  if.  Emhry,  for  plaintiff  in  error: 

(The  arguments  are  not  given  here,  being 
only  upon  the  alleged  errors  of  the  court  be- 
low, which,  as  presented,  this  court  held  to  be 
not  subject  to  review. ) 

Mr.  Conway  Robinson*  for  defendant  in 
error: 

According  to  the  law  as  it  stood  before  the 
act  of  Congress  of  Mar.  3,  1865,  S  4,  13  Stat. 
at  L.  oOl;  2  Brightly,  Dig.  118,  the  parties 
having  waived  trial  by  jury,  and  agreed  that 
the  circuit  court  may  decide  the  cause,  both  as 
to  the  law  and  the  facts,  the  judge  of  that  court 
was  thereby  constituted  an  arbitrator  whose 
award  is  final  and  conclusive. 

Graham  ▼.  Baync,  18  How.  62,  15  L.  ed.  266. 

Whether  he  rightly  interpreted  the  evidence 
or  drew  right  conclusions  from  it,  was  not  a 
matter  of  review  in  the  appellate  court. 

Guild  v.  Frontin,  18  How.  135,  15  L.  ed.  290. 

There  could  be  no  review  of  matter  properly 
eognizable  by  a  jury,  or  by  the  judge  when  a 
substitute  for  the  jury. 

Suydam  v.  Williumson,  20  How.  434,  16  L. 
ed.  980;  Kelsey  v.  Forsyth,  21  How.  85,  16  L. 
ed.  32. 

His  finding  of  issues  in  fact  was  recognized 
as  a  judicial  act.  Campbell  v.  Boyreau,  21 
How.  220,  16  L.  ed.  96. 

And  his  decision  was  held  binding.    Flanders 
V.  Tweed,  9  Wall.  425,  19  L.  ed.  678;  Kearney 
▼.  Case,  12  Wall.  282,  20  L.  ed.  395. 
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n.  Under  the  act  of  Mar.  3,  1865,  the  issua 
of  fact  having  been  tried  and  determined  by  tnl 
court,  and  the  finding  oi  the  court  upon  the 
facts  being  general,  its  finding  has  the  same  ef- 
fect as  the  verdict  of  a  jury.  When  there  are 
no  rulings  iU  the  progress  of  a  trial  which  can 
be  refus^,  the  finding  of  the  court  stands  like 
a  verdict;  and  the  judgment  on  the  findings 
stands  like  a  judgment  on  verdict.  The  appel- 
late court  must  act  on  the  presumption  that 
there  were  sufficient  facts  to  support  the  judg- 
ment, when  there  is  no  such  special  finding  of 
the  facts  as  will  entitle  it,  on  a  review,  to  de- 
termine as  to  their  sufficiency.  There  being,  in 
the  progress  of  the  trial,  no  rulings  of  the 
court,  none  excepted  to  at  the  time,  none  shown 
to  be  erroneous,  the  judgment  on  a  general  find- 
ing, like  the  judgment  on  a  general  verdict, 
must  be  affirmed. 

Burr  V.  Des  Moines  Tfav,  etc.  Co.  1  Wall. 
102,  17  L.  ed.  562;  Ins.  Co,  v.  Ttceed,  7  Wall. 
51,  19  L.  ed.  66;  Basset  v.  U.  8,  9  Wall.  40, 
19  L.  ed.  549 ;  Norris  v.  Jackson,  9  Wall.  125, 
19  L.  ed.  608 ;  Flanders  v.  Ttceed,  9  Wall.  425, 
19  L.  ed.  678;  CopeUn  v.  Ins,  Co.  9  Wall.  462, 
19  L.  ed.  739;  Coddington  v.  Richardson,  10 
Wall.  516,  19  L.  ed.  981. 

Such  is  the  case  here.  The  plaintiff  in  error 
is  in  the  same  position  as  if  he  were  here  com- 
plaining that  the  jury  erred  in  overruling  the 
points  and  propositions  which  were  argued  to 
them  in  his  behalf,  and  had  found  for  the  de- 
fendant when  they  should  have  found  for  the 
plaintiff. 

Genercs  v.  Campbell,  11  Wall.  198,  20  L.  ed. 
Ill ;  Miller  v.  Life  Ins.  Co.  12  Wall.  300,  20  L. 
cd.  401. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

It  is  very  clear  that  in  this  case  there  was  no 
special  finding  of  facts  upon  which  any  judg- 
ment for  the  plaintiff  could  have  been  rendered. 
The  suit  was  an  action  to  recover  tlie  amount  of 
a  check  dated  Nov.  14,  1861,  drawn  by 
*the  defendants  in  error  upon  the  Bank  [*257 
of  Virginia,  at  Richmond,  and  payable  to  the 
order  of  the  plaintiff's  testator.  To  the  decla- 
ration the  defendants  pleaded  the  general  issue, 
and  the  parties,  by  written  stipulation  filed  with 
the  clerk  of  the  court,  waived  a  jury.  It  is 
true  that  no  such  stipulation  has  been  sent  up 
with  the  record,  but  in  the  judgment  it  is  re- 
cited that  such  an  one  was  made  and  filed.  We 
must,  therefore,  hold  that  the  issue  was  tried 
by  the  court  under  the  act  of  March  3,  1865,  13 
Stat,  at  L.  601,  which  gives  to  the  finding  of 
the  court  upon  the  facts  ( which  finding  may  be 
either  general  or  special )  the  same  effect  as  the 
verdict  of  a  jury.  It  is,  however,  only  when 
the  finding  is  special  that  the  review  of  this 
court  can  extend  to  the  determination  of  the 
sufficiency  of  the  facts  found  to  support  the 
judgment. 

Here  the  record  as  returned  contains  what  is 
stated  to  have  been  all  the  evidence  in  the 
cause,but  the  court  has  not  found  what  the  evi- 
dence proves,  nor  any  ultimate  facta  except  that 
stated  in  the  judgment,  "that  the  defendant  did 
not  assume  and  promise  as  the  plaintiff  in  de 
daring  has  alleged."  Some  facts,  indeed,  aro 
stated  in  the  opinion  of  the  court  that  seem  to 
have  accompanied  the  judgment,  but  they  are 
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not  stated  as  a  special  finding.  Tlioy  arc  rather 
Advanced  as  reasons  why  the  judge  came  to  the 
conclusion  that  the  alleged  promise  of  the  de- 
fendants had  Hot  been  proved.  It  is  impossible 
to  regard  anything  that  appears  in  this  case 
as  equivalent  to  a  special  verdict.  Plainly,  to  a 
recovery  by  the  plaintiff  it  was  indispensable 
that  the  check  drawn  in  favor  of  his  testator 
had  been  presented  for  payment  in  a  reasonable 
time,  or  that  there  had  been  a  sufficient  excuse 
for  non-presentation,  and  that  notice  of  its  dis- 
honor had  been  given  duly  to  the  drawers. 
These  were  questions  of  fact  submitted  for  de- 
termination to  the  court.  But  it  nowhere  ap- 
pears in  the  finding  when,  if  ever,  the  check 
was  presented,  or  if  presentation  was  delayed, 
what  circumstances  caused  the  delay,  or  wheth- 
er the  delay  was  reasonable  or  unreasonable. 
Xor  is  it  found  what  notice,  if  any,  was  given 
to  the  defendanH  of  the  dishonor  of  the  cneck. 
S^^o  far  as  anything  appears,  it  is  in  the  opinion 
268 •]  of  *the  court,  which  was  that  "there 
was  no  sufficient  notice  of  the  demand  and  pro- 
test of  the  check,  which  protest  was  mad^  O'S 
the  30th  of  May,  1805." 

We  cannot,  therefore,  inquire  whether  the 
evidence  as  detailed  by  the  witnesses  was  suffi- 
cient, under  the  circumstances,  to  justify  a 
finding  that  the  presentation  and  demand  were 
made  m  a  reasonable  time,  or  whether  it  might 
liave  been  inferred  that  notice  of  non-payment 
was  duly  given. 

But,  though  the  finding  was  general,  any  rul- 
ings of  the  court  in  the  progress  of  the  trial,  if 
excepted  to  at  the  time  and  duly  presented  by 
bills  of  exceptions,  may  be  reviewed  by  us. 
This  is  provided  by  the  act  of  1865.  Manifestly, 
however,  the  rulings  thus  subject  to  review  are 
decisions  of  law,  not  findings  of  fact.  Some  re- 
quests appear  to  have  been  submitted  to  the 
court  to  find  certain  facts,  which  were  refused. 
They  are  no  more  the  subject  of  exception  and 
review  than  would  be  a  request  to  a  jury  to 
find  in  a  particular  manner  and  a  refusal  by 
the  jury  so  to  find.  One  request,  also,  was  that 
the  court  should  decide  that  the  plaintiff  had  a 
right  to  recover,  under  the  second  count  of  the 
declaration,  for  money  had  and  received.  This, 
also  was  refused,  and,  so  far  as  we  can  see,  very 
properly.  The  record  presents  nothing  which 
would  have  justified  such  a  decision.  There  is 
nothing  else  in  the  case  that  requires  notice. 

The  judgment  ia  affirmed. 


EMILE  MARQUEZE,  William  McMasters,  Jr., 
and  Alexis  Bonnecaze,  as  E.  Marqueze  &  Co., 
Plffs.  in  Err., 

V. 

SOIX:)MON  BLOOM,  Samuel  Kahn,  Abraham 
r.evi  and  Solomon  Adler,  as  Bloom,  Kahn  A. 
Co. 

(Sec  8.  C.  16  Wall.  351,  352.) 

Jurisdiction  over  state  judgments. 

^Tiere  the  only  question  before  the  state  court 
related  to  the  Interruption  of  prescription,  and 
this  was  decided  exclusively  upon  the  principles  of 
the  jurisprudence  of  the  state,  and  no  Federal  rpies- 
tlon  Is  referred  to  in  the  record  or  In  the  opinion, 
this  court  has  no  jurisdiction  of  the  case. 

[No.  207.] 
Submitted  Dec.  6,  1872.    Decided  Jan.  20,  1S73. 


IN  ERBOR  to  the  Supreme  Court  of  the  Stat* 
of  Louisiana. 
On  motion  to  di.smiss. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Geo.  W.  Raoe  and  E.  T.  Merrtek 
for  defendants  in  error: 

Messrs.  M ilei  Tajlor,  Wheeler  H.  Peek- 
ham,  and  Looey  d  Butler  for  plaintiffs  in  er- 
ror. 

Mr.  Gliief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  brought  in  the  fourth  dis- 
trict court  of  the  parish  of  Orleans  in  Louisi- 
ana, on  the  19th  of  April,  1866,  by  Marqueze 
and  McMasters,  composing  the  firm  of  K.  Mar- 
queze &  Co.  against  Bloom.  Adler,  Kahn,  and 
Levi,  composing  the  firm  of  Bloom,  Kahn,  &  Co. 
The  petition  was  for  the  recovery  of  money  al- 
leged to  be  due  to  the  plaintiffs  in  error,  for 
certain  merchandise  sold  to  the  defendants  dur- 
ing the  first  six  months  of  1861,  amounting 
with  interest  to  $1,045.40.  The  defendants,  ex- 
cept Levi,  pleaded  the  prescription  of  three 
years.  Levi  pleaded  the  same  prescription, 
averring  that,  at  the  time  of  the  sale  of  tbe 
goods,  and  since  until  the  commencement  of  the 
suit,  he  resided  in  the  city  of  New  Orleans.  The 
district  court  gave  judgment  against  all  the 
defendants.  Levi  alone  appeal^  to  the  su- 
preme court,  and  the  judgment  as  to  him  was 
reversed. 

Tlie  opinion  of  the  supreme  court  is  in  the 
record,  and  it  appears  tnat  the  only  question 
before  it  related  *to  the  interruption  of  [*352 
the  prescription,  and  that  this  was  decided  ex- 
clusively upon  the  principle  of  the  jurispm- 
dence  of  the  state. 

No  Federal  question  is  referred  to  in  the  rec- 
ord or  in  the  opinion. 

We  have,  tltercfore,  no  jurisdiction  of  the 
case.  Gibson  v.  Chouteau,  8  Wall.  314,  19  L.  ed. 
317;  Worthy  ▼.  The  Comrs.  9  Wall.  613.  19  L. 
ed.  566;  Northern  R.  R.  v.  People,  12  Wall.  384, 
20  L.  ed.  412,  and  the  writ  of  error  must  be  dis- 
missed. 


COE  S.  BUCHANAN,  George  F.  Perkins,  Ed- 
ward Goodwin,  Jr.,  and  Benjamin  W.  Bu- 
chanan, Receiver,  etc.,  of  the  Cascade  Paper 
Manufacturing  Company  of  Penn  Yan, 
Appts. 


V. 


GABRIEL  L.  SMITH,  Assignee  in  Bankruptcy 

of  th     -"         '     -^  

pany 


of  the  Cascade  Paper  Manufacturing  Com- 
of  Penn  Yan. 


(See  S.  C.  16  Wall.  277-310.) 
Insolvency,  what  is — notice  of,  to  creditor. 

1.  Insolvency,  in  the  sense  of  the  bankrapt  act. 
means  that  the  party  whose  business  affalrfi  src  la 

auestion  Is  unable  to  pay  his  debta  as  they  beeone 
ue  In  the  ordinary  course  of  his  dally    tranaac- 
tlonR. 

2.  Ordinary  prudence  is  required  of  a  creditor  lo 
ascertain  his  debtor's  solvency,  and  If  he  falls  to 
invesflffflte  when  put  upon  inquiry,  he  la  charne- 
ble  with  all  the  knowledge  it  is  reasonable  to  sap- 

Eose  he  would  have  acquired  if  he  had  performed 
is  duty. 

8.  (Yerlitors  isRuing  executions  on  judinnents  t^ 
tnlned  upon  demands  long  ovt>rdne  against  a  htink- 
rupt,  who  has  been  pressed  Ixx  repeated   tnatancei 

NuTK.  -  Insolvency  defined — see  notea~5  I^    Hr~j[ 
700  ;  0  L.  U.  A.  lUS  j  10  L.  B.  A.  70T. 
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iM^ff  weorae  the  demands,  and  has  failed  to  do 
m  kaus*  of  bis  Inability,  must  be  held  to  have 
jti  Kwonble  cause  to  believe  that  his  debtor 
nmnlTcnt 

[No.  98.] 

imi  /ca.  IS,  1S7S.   Decided  Jan,  27,  187S. 

iPPEAL  from  the  Circuit  Court  of  the 
i  Ciited  States  for  the  Northern  District  of 

Hk  bill  in  this  case  was  filed  in  the  court  be- 
«,  by  the  appellee  as  assignee  of  a  bankrupt 
«fU7,  to  free  certain  property  of  said  com- 
focfbrn  the  liens  of  several  judgments,  exe- 
cin  tad  leyiea.  A  decree  having  been  en- 
^  h  Ilia  favor,  the  respondent  took  an  ap- 
al  to  this  court. 

Ir.Tkrauia  M.  Hortl^  for  appellants: 
Weitaad  upon  the  authority  of  Chief  Justice 
int  /»  re  Wynne,  U.  S.  C.  C.  of  Va.  4  Bk. 
^.  1  Id  that  case  it  was  argued  that  the 
TaA  deed  in  question  which  had  been  deliv- 
fid  by  the  bankrupts  more  than  four  months 
Un  petition  filea,  but  was  recorded  within 
%  BQBths  by  the  creditor,  must  be  regarded 
•  boBg  executed  the  day  of  the  record  and, 
"^■stSttt,  as  a  deed  creating  a  preference  on 
^btc.  Chief  Justice  Chase  says:  "There  is 
•^nntr  aod  apparent  force  in  this  argument ; 
^  n  think  there  are  decisive  answers  to  it. 
^preference  which  the  law  condemns  is  a 
fmm  made  by  the  bankrupt  within  the 
aitidtime;  not  a  priority  lawfully  gained  by 
^^im,  and  we  have  just  shown  that  the  pref • 
•^sft  gained  by  the  record  was  not  a  prefer- 
'u  aide  bj  the  bankrupt.  It  is  as  much  the 
^  of  the  bankrupt  act  to  uphold  liens  and 
^^vivfaen  valid,  as  it  is  to  set  them  aside 
'iaimlid." 

^?peQnU  mtended  to  collect  the  bill.  They 
=^*W  to  collect  it  by  ordinary  process  in 
*Ce  eoorts.  That  is  not  per  se  unlawful.  No 
^^  has  forbidden  it;  no  decisions  held  it 
^  far  se.  The  machinery  of  the  state 
*^  has  not  been  abolished  by  the  bank- 
'^  Mt,  nor  the  whole  burden  of  collecting 
•*•  been  thrown  upon  the  United  States  court. 
'"  rt  (kmpbeU,  McCandless,  J.,  Grier  con- 
?=^  1  Abb.  U.  S.  185;  Samson  v.  Burton, 
^g«tt,  J.  4  Bk.  Reg.  3. 

'A17  did  not  intend  to  violate  the  letter  or 
^  of  the  bankruptcy  act  by  any  collusion 
^  their  debtor.  They  expected  to  succeed, 
•%did  succeed,  not  only  without  help  from 
"^  debtor,  bat  in  spite  of  his  utmost  resist- 

^  bdieved  their  debtor  good,  but  slow 
■T|*id  meant  to  enforce  the  payment  unrea- 
•^  delayed. 

^  Km^t  and  they  obtained  simply  the 
''•''^  which  the  law  has  for  ages  given  to  the 
■*?**»«  and  prompt  creditor. 

lie  aaxinis  "Vigilantibtts  et  non  dormienti- 
^'■■d "/Vior  tempore  potior  est  jure" have 
*"»  i»r  modified  by  the  bankruptcy  act, 
^•offeditor  is  allowed  to  gain  any  advan- 
*^  7  his  activity,  if  any  act,  procurement,  or 
**  Fuwre  co-operation  of  the  debtor  has 

Jp*  "either  the  terms  nor  policy  of  the  act 
^•^  «i  boneat  creditor  from  keeping  the  ad- 
"^^  wbjdi  he  has  gained  by  energetic  fight- 
^^  iptte  of  resolute  and  sincere  resistance 


of  the  debtor,  even  though  in  failing  circum- 
stances, or  actually  insolvent. 

It  is  only  the  further  prosecution  of  a  suit, 
which  has  not  yet  reached  final  judgment,  that 
is  stayed  by  the  bankruptcy.  A  judgment  th- 
ready obtained  is  not  discharged,  unless  sur- 
rendered by  voluntary  act  of  the  creditor  in 
proving  his  debt.  If  he  chooses  not  to  surrend- 
er it,  but  to  stand  upon  it,  the  law  recognizes 
his  right. 

In  the  practical  administration  thus  far  of 
this  law,  the  lien  of  the  creditor,  obtained  with- 
out the  forbidden  co-operation  of  the  debtor,  by 
judgment,  by  execution,  or  by  the  appointment 
of  a  receiver  before  the  filing  of  a  petition  in 
bankruptcy,  has  been  upheld  by  repeated  ad- 
judications, and  the  title  of  the  assignee  in 
bankruptcy  has  been  held  subordinate  to  the 
lien. 

Sedgwick  v.  Minck,  by  Nelson,  J.,  4  Bk.  Reg. 
204,  reversing  1  Bk.  Reg.  108 ;  Wright  v.  Filley, 
Miller,  J.  4  Bk.  Reg.  197;  Armstrong  v.  Rick- 
ey, Sherman,  J.  2  Bk.  Reg.  150;  CamphelVs 
Case,  McCandless,  J.  1  Abb.  U.  S.  185;  6 
Int.  Rev.  Rec.  174,  Supp.  Bk.  Reg.;  In  re 
Schnepf,  Benedict,  J.,  2  Ben.  72 ;  In  re  Wright, 
Field,  J.,  2  Bk.  Reg.  155;  In  re  Winn,  Erskine, 
J.,  1  Bk.  Reg.  131 ;  hire  Burnstein,  Blatchford, 
J.,  6  Int.  Rev.  Rec.  223,  Supp.  Bk.  Rc«.;  War- 
ren V.  Tenth  Nat,  Bk.,  Blatchford,  J.,  5  Bk. 
Reg.  479;  Haughey  v.  Alhin,  Leavitt,  J.,  2  Bk. 
I^g.  129;  In  re  Kerr,  Krekel,  J.,  2  Bk.  R^. 
124;  In  re  Wilbur,  Benedict,  J.,  1  Ben.  527; 
3  Bk.  Reg.  71 ;  see,  also,  under  the  act  of  1811, 
Peck  V.  Jeimess,  7  How.  612,  overruling  Ea 
parte  Foster,  2  Story,  131;  In  re  Bellows,  3 
Story,  428;  Everett  v.  Stone,  3  Story,  446; 
Livingston  r,  Bruce,  Nelson,  J.,  1  Blatchf.  31S; 
McLean  v.  Meline,  3  McLean,  200;  Ex  parte 
Allen,  1  N.  Y.  Leg.  Obs.  115. 

The  appellants'  liens  in  this  ease  cannot  be 
held  void,  unless  three  facts  concur: 

1.  That  the  bankrupt  did  some  act  forbidden 
by  the  law,  with  intent  to  give  preference  to  the 
appellants. 

2.  That  the  appellants  had  reasonable  cause 
to  believe  that  the  bankrupt  intended  to  give 
them  preference. 

3.  That  the  appellants  had  reasonable  cause 
to  believe  the  banxrupt  insolvent. 

I.  It  is  quite  clear  from  the  proofs  in  thii^ 
case,  that  the  bankrupt  did  not  intend  to  give 
appellants  the  preference,  but,  on  the  contrary, 
intended  to  prevent  their  getting  a  preference, 
and,  in  fact,  supposed  that  they  had  effectually 
prevented  any  such  preference.  It  acted  under 
the  advice  of  eminent  counsel,  who  advised  it, 
and  believed  it  to  be  true,  that  the  assignment 
which  it  made  was  legal,  valid  and  sufficient  to 
prevent  appellants  from  gaining  preference. 
That  advice  was  justified  by  all  the  existing  de- 
cisions, authoritative  in  that  circuit  and  dis- 
trict. 

Such  an  assignment  had  been  held  not  to  con- 
flict with  any  provision  of  the  bankruptcy  act, 
by  Judge  Nelson,  in  Sedgwick  v.  Place,  1  Bk. 
Reg.  204,  as  well  as  by  Judge  Swayne,  in  Lang- 
ley  V.  Perry,  2  Bk.  Reg.  180;  Farrin  v.  Craw- 
ford, 2  Bk.  Reg.  181 ;  see,  also,  3  Bk.  Reg.  52; 
34  Conn.  548 ;  Smith  v.  Teutonia  Ins.  Co,  Chi- 
cago Legal  News,  for  Feb.  10,  1872;  and  there 
had  been  at  that  time  no  decisions  to  the  con- 
trary; it  had  also  been  held  valid  under  the 
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'tftate  laws  by  the  courts  of  the  state  in  De  Ruy- 
ier  V.  Bt.  Peters'  Ch.  3  X.  Y.  238;  Uurlhut  v. 
Carter,  21  Barb.  221;  Bowery  Bank  Case,  5 
Abb.  Pr.  415. 

It  is  equally  clear  that  appellants  did  not  in 
fact  believe  the  bankrupt  intended  to  give  them 
a  preference,  but  actually  believed  the  intention 
to  be  precisely  the  reverse.  How  could  they 
have  had  reasonable  cause  to  believe  what  did 
not  in  fact  exist,  and  what  every  fact  and  cir- 
cumstance, operating  upon  their  minds,  tended 
^o  make  them  disbelieve? 

It  is  submitted  that  the  appellants  have  no 
reasonable  cause  to  believe  the  company  insolv- 
ent at  the  time  the  suits  were  commenced,  nor 
at  the  time  their  liens  were  perfected,  August  4. 

In  the  case  of  a  merchant,  insolvency  might 
be  suspected  from  his  allowing  judgment  to  be 
recovered  on  a  just  debt  without  defense;  but, 
in  many  instances,  men  not  engaged  in  business 
habitually  avoid  paying  just  debts  until  forced 
by  legal  process,  and  no  cause  to  believe  in- 
solvency could  be  charged  on  their  creditors 
otherwise,  as  the  supreme  court  of  New  York 
nays,  in  Hoover  v.  Oreenhaum,  62  Barb.  193: 
"If  such  fact?  ore  held  to  be  sufficient  to  charge 
i  creditor  with  the  knowledge  required  by  the 
Bankrupt  Act,  it  would  be  dangerous  for  any 
creditor  to  collect  from  his  debtors  claims  he 
has  against  them,  by  legal  proceedings."  In  an 
agricultural  community,  the  non-payment  of 
notes  at  maturity  does  not  afford  reasonable 
ground  to  believe  insolvency.  -^ 

ISchaffor  v.  Fritchery,  4  Bk.  Reg.  179;  Hall 
V.  Wager,  5  Bk.  Reg.  182. 

The  Cascade  Paper  Company  was  not  a 
trader  at  the  time  these  judgments  were  re- 
corded, but  was  in  very  peculiar  circumstancest 
A  presumption,  reasonable  as  to  merchants  in 
the  ordinary  course  of  their  business,  would  be 
wholly  inapplicable  to  this  case. 

X  am  aware  that  Judge  Woodruff  in  this  case 
(4  Bk.  Reg.  133),  and  other  judges  in  cases 
which  will  be  cited  against  us,  have  held  or 
said,  that  if  any  insolvent  debtor  fails  to  go 
into  bankruptcy  before  his  creditor  perfects  a 
lien,  he  ipso  facto  intends  to  give  sucn  creditor 
a  preference.  But  this  proposition  is  only  cor- 
rect when  the  debtor,  either  in  fact  wished,  or 
in  his  own  mind  understood  and  expected,  a 
preference  to  result.  If  the  debtor  is  antici- 
Itated  by  telegraph,  as  in  In  re  Kerr;  or  pre- 
vented by  poverty,  as  in  Wright  v.  Filley,  4 
Bk.  Reg.  197,  or  by  his  distance  from  the 
court,  as  in  Armstrong  v.  Rickey,  4  Bk.  Reg. 
160 ;  or  by  trick  or  artifice,  as  in  In  re  Schnepf; 
or  by  advice  of  counsel  honestly  acted  upon,  as 
in  this  case ;  or  by  sickness  or  a  thousand  acci- 
dents that  might  be  suggested,  and  it  be  clearly 
shown  that  he  did  not  in  fact  intend  to  help  his 
creditor,  no  legal  rule  of  presumption  should 
prevail  against  the  facts. 

I  am  also  aware  that  Judge  Hall  and  other 
judges  have  held  or  said,  that  it  is  unlawful  for 
a  creditor  to  intend  to  get  a  preference  over 
other  creditors;  but  this  proposition  is  unwar- 
ranted by  the  terms  or  policy  of  the  act,  is  con- 
trary to  the  numerous  decisions  above  cited, 
and  originated  in  a  mistaken  application  of  the 
case  of  Shawhan  v.  Wherritt,  7  How.  027. 

Messrs.  George  Oorham  and  R.  S.  Hale,  for 
appellee : 

August  3,  1809,  when  these  judgments  were 


recovered,  and  for  a  long  time  prior  thereto, 
the  company  was  insolvent. 

(a)  It  was  insolvent  immediately  after  the 
fire  in  March,  and  it  was  evident  to  the  officers 
in  June. 

( &)  It  failed  to  pay  its  debts  in. the  ordinary 
course  of  business,  and  allowed  its  commercial 
paper  to  go  to  protest  (to  wit:  paper  held  by 
the  defendant)  in  June  and  again  in  July.  This 
was  insolvency,  as  defined  by  the  court.* 

Bouv.  L.  Diet.;  Kent,  Com.  509;  Bttcking- 
ham  V.  McLean,  13  How.  150;  Lee  v.  Kilhum, 

3  Gray,  504;  Thompson  v.  Thompson,  4  Cush. 
127 ;  Toof  V.  Morton,  13  Wall.  40,  20  L.  ed.  481; 
Vanderhoof  v.  Bank,  1  Dill.  476, 

Whatever  may  be  the  result  upon  the  wind- 
ing up  of  the  estate,  present  inability  to  pay 
debts  in  the  ordinary  course  of  business  is  eon- 
elusive  evidence  of  insolvency. 

Lee  V.  Kilburti,  supra;  Bk.  ▼.  TrwuB,  1  Bk. 
Reg.  146;  In  re  Black,  1  Bk.  Reg.  82;  Inre  Gay, 
2  Bk.  Reg.  114;  /n  re  Wright,  2  Bk.  Reg.  155; 
In  re  Lewis,  2  Bk.  Reg.  145;  Morgan  v.  Mas- 
tick,  2  Bk.  Reg.  163;  Graham  v.  Stark,  3  Bk. 
R^.  93;  In  re  Kingsbury,  3  Bk.  Reg.  84;  Scam- 
mim  V.  Cole,  3  Bk.  Reg.  100;  Rison  v.  Knapp, 

4  Bk.  Reg.  114. 

(c)  The  company  has  been  adjudicated  a 
bankrupt  by  a  court  of  competent  jurisdiction, 
and  whatever  may  have  been  the  belief  of  the 
officers  of  the  company  before  the  levy,  insolv- 
ency was  a  fact,  and  that  is  all  sufficient. 

Haughey  v.  Albin,  2  Bk.  Reg.  129. 

id)  The  company  made  a  general  assignment 
July  21,  1869,  declaring  its  insolvency,  and  its 
schedule  evidenced  the  truth  of  that  declara- 
tion. 

The  company  suffered  and  procured  the 
judgments  to  be  entered,  the  executions  to  be 
issued  and  the  levy  to  be  made,  and  thus  trans- 
ferred its  property  to  the  defendants,  B1^ 
chanan,  Perkins,  &  Goodwin,  with  a  view  to 
give  the  complainants  a  preference  over  iti 
other  creditors;  with  a  view  to  prevent  its 
property  from  coming;  to  the  assignee  in  bank- 
ruptcy, and  from  being  distributed  under  tiie 
bankruptcy  act,  and  to  impede  and  delay  and 
impair  the  effect  and  operation  of  the  act. 

(e)  The  company  permitted  the  judgments 
to  be  entered  when,  oy  filing  its  petition  in 
bankruptcy,  it  could  have  prevented  the  entry 
of  the  jud!gTnents. 

A  debtor,  who  is  threatened  or  pressed,  can 
prevent  the  taking  of  his  propeity  on  legal 
process,  by  going  into  voluntarv  bankrupt^; 
and  if  he  does  not,  he  clearly  allows  or  suffers 
the  taking. 

In  re  Black,  1  Bk.  Reg.  SI;  Inre  Craft,  1  Bk. 
Reg.  89;  In  re  Dihhlee,  2  Bk.  Reg.  185. 

A  debtor  can  prevent  a  creditor  from  obtain- 
ing! BA^isf action  of  a  judgment,  by  filing  a  pe- 
tition in  bankruptcy;  and  when  the  inevitable 
consequence  of  nis  acquiescence  by  his  inae- 
tivity  in  the  creditor's  course  is  to  give  him  a 
preference,  his  intention  must  be  judged  by  tlie 
legal  consequences  of  his  conduct. 

Haskell  v.  Ingalls,  5  Bk.  Reg.  203;  In  ro 
ForsytK  7  Bk.  Reg.  174. 

(f )  The  insolvency  of  the  company  being  eB> 
tablished,  and  the  fact  being  proven  that  it  per- 
mitted judgments  to  be  entered  and  its  property 
to  be  taken  on  execution,  the  intent  follows. 

Every  person  is  presumed  to  intend  the  nat- 
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iiral  and  probable  consequences  of  his  acts,  and 
if  such  acts  do  in  fact  give  a  preference  or  im- 
pair the  effect  of  the  bcmkrupt  act,  it  is  compe- 
tent to  infer  the  intent. 

Denny  v.  Dana,  2  Gush.  160;  BeaU  r,  Clark, 
13  Gray,  18;  Black,  1  B.  R.  82,  supra;  Foster 
▼.  Hackley,  2  Bk.  Reg.  131. 

It  is  a  necessary  legal  presumption,  which 
cannot  ordinarily  be  rebutted  by  any  evidence 
of  such  a  want  of  such  intention. 

In  re  Smith,  3  Bk.  Reg.  98,  and  cases  cited; 
Drigga  v.  Moore,  3  Bk.  Reg.  149;  Campbell  v. 
Traders*  Bank,  3  Bk.  Reg.  124;  In  re  Dihhlee,  2 
Bk.  Reg.  185;  Morgan  v.  Mastick,  2  Bk.  Reg. 
163;  Hardy  v.  Clark,  3  Bk.  Reg.  99,  and  Judge 
Woodiniff's  opinion  in  same  case  on  appeal. 

ig)  The  act  of  suffering  the  defendants  to 
take  the  property  of  the  company  on  legal  pro- 
cess, the  company  being  insolvent,  was  a  trans- 
fer of  the  property  to  the  defendants. 

Wilson  v.  Brinkman,  2  Bk.  Reg.  149. 

The  fact  that  these  judgments  were  obtained 
in  direct  hostility  to  the  bankrupt  does  not 
alter  the  case. 

Giddings  v.  Dodd,  1  Dill.  115. 

The  defendants,  Buchanan,  Perkins,  and 
Goodwin,  when  they  entered  their  judgments 
and  when  they  caused  levies  to  be  made,  had 
reasonable  cause  to  believe  the  company  to  be 
insolvent. 

1.  They  held  the  commercial  paper  of  the 
company,  past  due,  unpaid  and  protested. 

2.  They  brought  suits  upon  this  paper  and 
knew  that  it  was  not  paid  before  judgment. 
Haskell  v.  Ingalls,  5  Bk.  Reg.  205. 

3.  They  knew,  by  evidence  in  their  own 
hands,  that  the  company  had  committed  an  act 
of  bankruptcy,  before  they  had  commenced 
their  second  action;  and  before  the  time  to 
answer  expired,  they  knew  that  two  acts  of 
bankruptcy  had  been  committed,  in  that  the 
comimny  had  suspended  payment  of  its  com- 
mercial paper  for  fourteen  days  without  re- 
suming.   Tnese  were  acts  of  bankruptcy. 

Sec  39  of  the  act;  Claflin  v.  Wells,  6  Int. 
Rev.  Rec.  181 ;  In  re  Weikert,  3  Bk.  Reg.  6;  In 
re  Cowles,  1  Bk.  Reg.  43;  In  re  Thompson,  3 
Bk.  Reg.  45 ;  Davis  v.  Armstrong,  3  Bk.  Reg.  7. 

The  ruling,  as  made  by  Judse  Hall  in  the 
leading  cases  ot  Claflin  v.  Wells,  supra,  has 
been  generally  followed,  and  Congress  has 
adopted  it  in  the  amendment  of  July  14,  1870. 

4.  They  also  knew  that  the  company  had  ex- 
eeated  a  general  assignment.  This  was  an  act 
of  bankruptcy. 

In  re  Randall,  3  Bk.  R.  4 ;  In  re  Ooldschmidt, 
3  Bk.  Reg.  42;  In  re  Spicer,  3  B.  R.  127;  In 
re  Smith,  3  Bk.  Reg.  98. 

'*Kotice  of  the  act  of  bankruptcy  to  the' 
creditors  is  the  test  of  mala  fides,  which  viti- 
ates the  whole  transaction."  Shawhan  v. 
Wherriti,  7  How.  627. 

5.  The  transfer  of  the  company's  property 
to  these  defendants  by  execution  and  levy  was 
so  extraordinary  a  transaction,  and  entirely 
out  of  the  regular  business  course,  that  the  de- 
fendants were  not  only  put  upon  inquiry,  but 
thereby  were  fully  advised  of  the  company's  in- 
solvency. 

Mr.  Justice  Clliford  delivered  the  opinicn  of 
the  court: 

Preferences,  as  well  as  fraudulent  convey- 
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ances,  are,  under  certain  circumstances,  de- 
clared to  be  void  if  made  by  a  debtor  actually 
insolvent,  or  in  conteniplation  of  Insolvency, 
within  four  months  before  the  filing  of  the  pe- 
tition by  or  against  him  as  a  bankrupt.  14 
Stat,  at  L.  534. 

Those  circumstances,  so  far  as  that  rule  of 
decision  is  applicable  to  this  case,  are,  if  the 
debtor  procures  any  part  of  his  property  within 
that  period  to  be  attached,  sequestered  or  seized 
on  execution  with  a  view  to  give  a  preference 
to  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  under  any  liability  for  him,  that 
such  attachment,  sequestration  or  seizure  is 
void,  provided  it  also  appears  that  the  creditor 
making  the  attachment,  sequestration  or  seiz- 
ure, or  the  person  to  be  benefited  thereby,  had 
reasonable  cause  *to  believe,  that  the  [*298 
debtor  was  insolvent,  and  that  the  attachment, 
sequestration  or  seizure  was  procured  in  fraud 
of  the  provisions  of  the  bankrupt  act. 

On  the  9th  of  September,  1869,  a  creditor  of 
the  corporation  respondents  filed  a  petition  in 
bankruptcy  against  the  company,  in  the  office 
of  the  clerk  of  the  district  court,  and  on  the 
24th  of  the  same  month  the  district  court  ad- 
judged the  said  Paper  ^lanufacturing  Company 
to  be  bankrupts  within  the  true  intent  and 
meaning  of  the  bankrupt  act. 

Pursuant  to  that  decree  the  appellee,  on  the 
10th  of  November  following,  was  duly  ap- 
pointed assignee  of  the  estate  of  the  bankrupts, 
and  the  register  having^  charge  of  the  case, 
there  being  no  opposing  interest,  by  an  instru- 
ment in  writing  under  his  hand,  assigned  and 
conveyed  to  the  said  assignee  all  the  property 
and  estate,  real  and  personal,  of  the  bankrupts. 

By  virtue  of  that  instrument  of  assignment 
and  conveyance,  all  the  real  and  personal  estate 
of  the  bankrupts,  with  all  their  deeds,  books, 
and  papers  relating  thereto,  became  vested  in 
the  appellee  as  such  assignee.  Such  instrument 
of  assignment  and  conveyance  embraced  tne 
several  parcels  of  real  estate  described  in  the 
bill  of  complaint,  and  certain  personal  prop- 
erty at  that  time  in  the  hands  of  an  assignee 
appointed  by  the  state  court,  or  in  the  custody 
of  the  sheriff  of  the  county,  but  which  has  since 
been  in  part  sold  by  the  sheriff  and  the  pro- 
ceeds have  been  paid  into  the  registry  of  the 
district  court.  Five  policies  of  insurance  upon 
the  property  of  the  bankrupts,  which  had  been 
destroyed  by  fire  and  for  which  losses  the  in- 
surance companies  were  liable,  were  also  in- 
cluded in  the  said  instrument  of  assignment 
and  conveyance. 

Ck>mplaint  is  made  by  the  appellee  in  the  bill 
that  the  respondents,  or  the  tnree  first  named, 
on  the  3d  of  August,  prior  to  the  decree  ad- 
judging the  corporation  respondents  bankrupts, 
recovered  two  several  judgments  against  the 
bankrupt  company,  in  the  supreme  court  of 
the  state,  ^amounting  in  the  aggregate  [*299 
to  the  sum  of  $11,815.65;  that  the  said  judg- 
ments, on  the  day  following,  were  docketed  in 
the  office  of  the  clerk  of  the  county,  where  the 
judgments  still  remain  of  record,  and  constitute 
an  apparent  lien  upon  the  property  and  estate 
so  assigned  and  conveyed  to  the  appellee  as  such 
assignee,  and  are  a  cloud  upon  his  title. 

Apart  from  that  he  also  claims  that  the  same 
parties  took  out  executions  upon  the  said  judg- 
ments and  delivered  the  same  to  the  sheriff  of 
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the  county,  and  that  the  sheriff,  on  the  11th  of 
the  same  month,  levied  the  executions  upon 
certain  personal  property  of  the  bankrupt  com- 
pany which  he  held  in  possession  when  the  pe- 
tition in  bankruptcy  was  filed,  and  he  alleges 
that  the  sheriff,  by  order  of  the  district  court 
duly  entered,  has  since  sold  the  said  personal 
property  and  paid  the  proceeds  into  the  regis- 
try of  the  bankrupt  court;  that  the  other  re- 
spondent claims  that  he  has  been  appointed  re- 
ceiver of  the  several  policies  of  insurance,  and 
that  he  has  commenced  actions  against  the  in- 
surance companies  to  recover  the  losses  suf- 
fered by  the  burning  of  the  property  covered 
by  the  said  policies,  in  consequence  of  which 
the  insurance  companies  refuse  to  pay  said 
losses  to  the  complainant. 

Both  the  allegations  of  the  bill  and  the 
proofs  show  that  the  corporation  respondents, 
on  the  said  3d  of  August  and  long  prior  thereto, 
were  utterly  insolvent  and  bankrupts,  and  the 
complainant  charges  that  they  procured  and 
suffered  the  said  judgments  in  favor  of  the  par- 
ties named  to  be  entered  and  their  own  property 
to  be  attached,  sequestered  and  seized,  as  al- 
leged, with  intent  to  give  to  those  creditors  a 
preference  over  their  other  creditors,  and  that 
they  intended  by  such  disposition  of  their  prop- 
erty to  defeat  and  delay  the  operation  of  the 
bankrupt  act ;  that  the  said  judgment  credit- 
ors, throughout  those  proceedings,  had  reason- 
able cause  to  believe  that  the  debtor  company 
was  insolvent,  and  that  the  judgments  were 
entered,  the  executions  issued,  and  the  levies 
made  in  fraud*  of  the  provisions  of  the  bank- 
rupt act,  and  that  the  proceedings  were  com- 
menced and  prosecuted  with  a  view  to  prevent 
300*]  the  property  from  •coming  to  the  as- 
signee in  bankruptcy  and  from  being  dis- 
tributed under  said  act. 

Service  was  made  and  the  said  judgment 
creditors  appeared  and  filed  an  answer,  and  a 
separate  answer  was  filed  by  the  respondent 
claiming  to  be  the  receiver  of  the  policies  of  in- 
surance. Proofs  were  taken  and  the  parties 
were  heard,  and  the  court  entered  a  decree  for 
the  complainant,  and  from  that  decree  the  re- 
spondents appealed  to  this  court. 

Most  or  all  the  defenses  which  it  becomes 
material  to  consider  consist  of  denials  that  the 
charges  contained  in  the  bill  of  complaint  are 
true,  and  in  that  respect  the  two  answers  are 
substantially  alike.  Briefly  described,  the  an- 
swers deny  that  the  corporation  respondents 
did  procure  or  suffer  the  said  judgments  to  be 
entered,  or  their  property  to  be  taken  upon 
legal  process  issued  upon  said  judgments,  with 
intent  thereby  to  give  to  those  judgment  cred- 
itors a  preference  over  their  other  creditors,  or 
with  intent  to  defeat  or  delay,  by  such  disposi- 
tion of  their  property,  the  operation  of  the 
bankrupt  act;  or  that  they  had  reasonable 
cause  to  believe  that  the  respondent  company 
was  insolvent,  or  that  the  judgments  were  en- 
tered or  the  executions  issued  or  the  levies 
made  in  fraud  of  the  provisions  of  the  bank- 
rupt act:  or  that  such  proceedings  were  insti- 
tuted with  a  view  to  prevent  the  property  of 
the  bankrupts  from  coming  to  the  assignee  in 
bankruptcy,  or  to  prevent  the  same  from  being 
distributed  under  the  said  act>  aa  charged  in 
the  bill  of  complaint. 
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Fraudulent  preference  is  t'he  gravamen  of  the 
charge,  and  the  complainant,  as  the  assignee  of 
the  estate  of  the  bankrupts,  prays  that  the  said 
judgments  and  all  the  proceedings  in  the  suits 
may  be  decreed  to  be  void  and  of  no  effect,  and 
that  the  judgments,  executions,  and  levies  may 
be  vacated  and  set  aside,  and  that  it  may  be 
decreed  that  he,  as  such  assignee,  is  entitled  to 
have  and  receive  all  the  real  and  personal  es- 
tate of  the  bankrupts  free  and  clear  of  any  lien 
by  virtue  of  the  said  judgments,  or  of  any  of  the 
aforesaid  proceedings,  and  for  an  injunction. 

•Three  things  must  concur  to  entitle  [*301 
the  complainant,  as  such  assignee,  to  the  decree 
as  prayed  in  the  bill  of  complaint:  (1)  That 
the  corporation  respondents,  within  four 
months  before  the  filing  of  the  petition  against 
them  in  bankruptcy,  did  procure  or  suffer  theif 
property,  or  some  part  thereof,  to  be  attached, 
sequestered  or  seized  on  execution  by  the  said 
judgment  creditors,  with  a  view  to  give  a  pref- 
erence to  such  creditors  by  such  attachment,  se- 
questration, or  seizure,  over  their  other  credit- 
ors. ( 2 )  Tliat  the  corporation  respondents  were 
insolvent  at  that  time,  or  in  contemplation  of 
insolvency.  (3)  That  the  judgment  creditors, 
at  the  time  their  debtors,  the  corporation  re- 
spondents, procured  or  suffered  such  attach- 
ment, sequestration,  or  seizure  of  the  aforesaid 
property  belonging  to  the  said  debtors,  had  rea- 
sonable cause  to  believe  that  the  debtors  whose 
property  was  so  attached,  sequestered,  or 
seized,  were  insolvent,  and  that  they  procured 
or  suffered  such  attachment,  sequestration,  or 
seizure  of  such  property  to  be  made  to  secure 
such  preference  and  in  fraud  of  the  provisions 
of  the  bankrupt  act. 

Equal  distribution  of  the  property  of  the 
bankrupt,  pro  rata,  is  the  main  purpose  which 
the  bankrupt  act  seeks  to  accomplish,  and  it  is 
clear  to  a  demonstration  that  the  end  and  aim 
of  those  who  framed  the  act  must  be  defeated 
in  this  case  if  the  proceedings  of  the  judgment 
creditors  arc  sustained,  as  they  have  perfected 
liens,  by  those  proceedings,  upon  all  or  nearly 
all  of  the  visible  property  of  the  bankrupts. 

Until  the  debtor  commits  an  act  of  bank- 
ruptcy it  is  doubtless  true  that  any  creditor 
may  lawfully  sue  out  any  proper  process  to  en- 
force the  payment  of  debts  overdue,  and  may 
proceed  to  judgment,  execution,  seizure,  and 
sale  of  his  property ;  but  it  is  equally  true  that 
the  appointment  of  an  assignee  under  a  decree 
in  bankruptcy  relates  back  to  the  commence- 
ment of  the  bankrupt  proceedings,  and  that  the 
instrument  required  to  be  executed,  under  the 
hand  of  the  judge  or  register,  assigns  and 
conveys  to  the  assignee  all  the  estate,  real 
and  personal,  of  the  bankrupt,  including 
•equitable  as  well  as  legal  rights,  and  [*309 
interests  and  things  in  action  as  well  as  thosp 
in  possession,  which  belonged  to  the  debtor  at 
the  time  the  petition  in  bankruptcy  was  filed  in 
the  district  court.     14  Stat,  at  L.  522. 

Conceded,  as  that  proposition  must  be,  it  is 
obvious  that  the  judgment  creditors  could  not 
acquire  any  interest  in  the  property  of  the  debt- 
or by  virtue  of  the  order  of  the  state  court  ex- 
tending the  powers  of  the  receiver,  previously 
appointed  to  collect  the  several  amounts  due 
from  the  insurance  companies,  to  all  the  othet 
estate,  real,  personal  and  mixed,  of  the  bank* 
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tbU,  as  St  IB  admitted  in  the  answer  that  the 
ma  in  question  was  passed  subsequent  to  the 
fiiag  ol  the  petition  in  bankruptcy,  which  is 
the  mmdation  of  the  decree  adjudging  the  cor- 
pvttioa  respondents  to  be  bankrupts.  Suppose 
i:  vere  otherwise,  still  the  same  conclusion 
a«t  follow,  as  the  court  is  of  the  opinion  that 
all  Xht  essential  allegations  of  the  bill  of  com- 
pUint  are  established. 

Macfa  discussion  to  show  that  the  Paper  Com- 
puT  vas  insolvent  is  certainly  unnecessary, 
tf  tbe  answer  admits  the  fact  to  be  as  alleged 
a  tbe  biU  of  complaint.  They  failed  to  meet 
'hm  paper  at  maturity  as  early  as  the  4th  of 
Much,  1869,  as  conclusively  appears  from  the 
idter  of  the  principal  appellants  to  the  treas- 
anr  of  the  company,  acknowledging  the  receipt 
9i  t  telegram  from  him  to  the  effect  that  the 
enuaoy  could  not  pay  their  note  falling  due 
fltkatday. 

h  appears  by  the  record  that  the  bankrupt 
nmfaMj  was  engaged  in  the  manufacture  of 
Ttfer;  that  they  nad  for  a  long  time  purchased 
?»d4  for  the  purpose  of  the  principal  appel- 
iuts  on  credit;  tha.t  the  appellants  at  that 
*»  held  six  notes  against  them,  some  of 
vkjeb  were  overdue ;  that  the  mills  of  the  com- 
piaj,  on  the  20th  of  the  same  month,  were  de- 
m^  by  fire,  which  prevented  the  company 
bm^  transacting  any  further  business. 

Csrrespondence  immediately  ensued  between 
^^  appellants  and  the  bankrupt  company  or 
'L-m  superintendent.  Two  days  after  the  fire 
M*]  tbe  company  informed  the  appellants  *of 
^^  misfortune,  and  the  appellants  replied  on 
3«  Mlowing  day,  promising  to  take  care  of  one 
tf  tbeir  notes  and  to  advise  them,  in  a  few 
nji,  as  to  another  which  would  fall  due  in  a 
iort  tioie.  Immediately  one  of  the  appellants 
Tutcd  ths  superintendent  of  the  bankrupt 
^vpoay  for  the  purpose  of  ascertaining  tne 
-TZcBt  of  their  loss  and  whether  they  would  be 
ule  to  take  care  of  their  impaid  notes. 

Application  was  soon  after  made  to  the  ap- 
fJksia  by  the  company  that  they  should  con- 
iot  to  renew  the  notes,  and  for  an  extension 
4  ikt  time  of  payment,  which  led  to  further 
^wmpoodence  and  to  some  crimination,  the 
ippeilants  charging  that  the  officers  of  the  com- 
';msj  had  promised  that  all  the  notes  should 
»  pnmiptly  met,  and  that  they  had  failed  to 
Take  good  their  promise,  and  insisting  that 
'Stj  must  provide  fimds  for  that  purpose, 
rr^ot  demands  to  that  effect  were  made  by 
t«  appellants,  as  appears  by  the  letters  given 
a  rridenee,  but  the  bankrupts  failed  to  supply 
tittaecpssary  funds,  and  the  appellants,  though 
\3gr  at  first  refused  so  to  do,  finally  consented 
*•»  mtew  all  of  the  notes  except  two,  reducing 
tW  anmber  frcMn  six  to  four,  as  appears  by 
'^^mr  own  testimony. 

IWise  four  notes  were  as  follows :  ( 1 )  Note 
'iited  April  2,  1869,  for  $4,701.42,  payable  in 
tx^-three  days  from  date.  (2)  Note  dated 
ykf  4,  1869,  for  $2,318.70,  payable  in  Hfty-five 
^171  from  date.  (3)  Note  dated  November  6, 
•BCBu  for  $2,305.94,  payable  June  4  next  after 
niatt.  (4)  Note  dated  November  16,  1868, 
fv  11318.69,  payable  the  3d  of  July  next  after 
Ka4Ue. 

fiepeated  demands  for  payment  having  been 
iaefeetoal,  the  appellants,  on  the  9th 
UWau., 


subsequent  to  the  fire,  suggested  to  the  superin- 
tendent of  the  company  that  the  chances  of 
collecting  the  insurance  money  would  be  better 
if  the  policies  were  placed  in  their  hands,  and 
urged  that  the  company  should  assign  their 
claims  luider  the  policies  of  insurance  to  them, 
"or  at  least  enough  of  them  to  cover  our  claim, 
which  in  round  numbers  is  about  $12,000." 
Such  a  course,  it  was  suggested  in  the  same 
letter,  would  be  the  very  best  means  they  (the 
company)  could  adopt  to  avoid  •litiga-  [*304 
tion  and  loss,  which  affords  convincing  evidence 
that  it  was  the  purpose  and  intention  of  the 
appellants  to  secure  a  preference  over  the  other 
creditors  of  the  company. 

Persuasion  having  failed  to  accomplish  the 
purpose,  the  appellants,  in  a  letter  dated  three 
days  later  and  addressed  to  the  president  of  the 
company,  presented  a  schedule  of  the  notes  re- 
newed and  unpaid,  complaining  that  they  had 
been  very  unfairly  treated,  and  informed  him 
that  unless  one  half  of  the  amount  due  to  them 
was  remitted  by  return  mail,  they  should  in- 
struct their  attorney s  to  commence  suits  against 
him  and  the  superintendent  of  the  company  as 
indorsers  of  the  notes.  Instead  of  yielding  at 
tliat  time  to  the  throat  of  the  appellants,  the 
corporation  bankrupts,  on  the  21st  of  July  fol- 
lowing, made,  executed  and  delivered  to"  oae 
Benjamin  L.  Hoyt  an  indenture  oi  assignment, 
wherein  they  pretend  to  convey  to  the  said  as- 
signee all  their  real  and  personal  property  in 
trust,  to  convert  the  same  into  money,  and  with 
the  proceeds  to  pay  the  debts  of  the  company. 

Extended  discussion  of  that  transaction, how- 
ever, is  quite  unnecessary,  as  both  parties  agree 
that  the  said  assignment  was  made  in  contem- 
plation of  insolvency,  contrary  to  the  provisions 
ot  the  Revised  Statutes  of  the  state,  and  to  hin- 
der, delay,  and  defraud  creditors.  Whether  the 
instructions  were  given  to  the  attorneys,  as 
threatened,  does  not  appear,  but  it  does  appear 
that  the  notes  overdue  were  protested,  and  that 
those  notes,  on  the  19th  of  the  same  month, 
were  put  in  suit  against  the  bankrupt  com- 
pany, and  that  a  second  suit  was  commenced 
against  the  company  upon  the  other  two  notes 
immediately  after  they  fell  due. 

Enough  appears,  both  in  the  pleadings  and 
proofs,  to  show  that  those  suits,  on  the  3d  of 
August  following,  were  pending  in  the  state 
coiu-t,  and  that  the  principal  appellants  on  that 
day  recovered  judgment  in  both  suits  against 
the  corporation  defendants.  Judgment  in  one  of 
the  suits  was  rendered  for  the  sum  of  $7,118.14, 
and  in  the  other  for  the  sum  of  $4,197.51,  as 
appears  by  the  record.  Both  judgments  were 
entered  and  perfected  on  the  same  day,  and  on 
the  following  day  transcripts  thereof  were  duly 
filed  and  the  ^respective  judgments  [*305 
were  duly  docketed  in  the  office  of  the  clerk  of 
the  county,  so  as  to  become,  at  least  in  form, 
a  lien  on  all  the  estate,  real  and  personal,  be- 
longing to  the  bankrupt  corporation. 

Argument  to  show  that  the  purpose  of  the 
principal  appellants  in  attaching,  sequestering 
and  seizing  the  property  of  the  bankrupt  com- 
pan}',  as  charged  in  the  bill  of  complaint,  was 
to  obtain  a  preference  over  the  other  creditors 
of  the  company,  is  hardly  necessary, .  as  the 
charge  is  fully  proved,  and  it  is  equally  certain 
of  June  that  the  debtors  throughout  the  entire  period 
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from  tlie  connnencenient  to  the  close  of  those 
proceedings  were  hopelessly  insolvent,  and  the 
acts,  conduct  and  declarations  of  the  appellants 
in  the  judgment  of  this  court,  afford  the  most 
convincing  proof  that  they  had  reasonable 
cause  to  believe,  even  if  they  did  not  positively 
know,  that  such  was  the  actual  pecuniary  con- 
dition of  their  debtors. 

Attempt  is  made  to  satisfy  the  court  that  the 
debtors  themselves  did  not  know  that  they  were 
insolvent,  but  the  theory  in  view  of  the  evidence, 
is  not  supported,  and  must  be  rejected  as  im- 
probable and  as  satisfactorily  disproved. 

Even  suppose  that  is  so,  still  it  is  insisted  by 
the  appellants  that  the  decree  is  erroneous  be- 
cause it  is  not  proved,  as  they  contend,  that  the 
bankrupts  procured  or  suffered  their  property 
to  be  attached,  sequestered,  or  seized  by  the  ap- 
pellants, as  charged  in  the  bill  of  complaint, 
within  the  true  intent  and  meaning. of  the 
bankrupt  act.  Properly  viewed,  they  insist 
that  their  acts  and  conduct  only  show  that  they 
have  used  the  process  of  the  state  courts,  as 
they  had  a  right  to  do,  to  collect  their  debts  due 
from  the  insolvent  company,  and  they  submit 
the  proposition  that  a  creditor  may  lawfully  do 
ail  he  might  have  done  before  the  bankrupt 
act  was  passed  to  collect  his  debts,  provided  he 
has  no  active  or  passive  assistance  from  his 
debtor,  whom  he  has  reasonable  cause  to  believe 
to  be  insolvent,  to  help  him  to  secure  such  a 
preference  over  the  other  creditors  of  the 
debtor. 

Creditors,  it  is  conceded,  are  forbidden  to  sue 
out  state  process,  within  the  said  four  mcmths, 
308*]  and  employ  it  to  create  *and  perfect 
such  liens  on  the  property  of  their  debtor,  by 
his  active  or  passive  assistance,  but  the  propo- 
sition submitted  is,  that  whatever  they  can  ob- 
tain of  their  insolvent  debtor,  in  that  way,  un- 
der such  process,  by  their  own  energy  and 
activity,  in  spite  of  the  debtor,  they  may  law- 
fully retain,  and  that  such  liens  are  not  dis- 
placed or  dissolved  by  any  subsequent  bankrupt 
proceedings. 

Strong  doubts  are  entertained  whether  the 
proposition  could  be  sustained,  even  if  the  the- 
ory of  fact  which  it  assumes  was  fully  proved, 
as  the  14th  section  of  the  bankrupt  act  pro- 
vides to  the  effect  that  the  required  instrument 
of  assignment,  when  duly  executed,  shall  vest 
in  said  assignee  the  title  to  all  the  property 
and  estate  of  the  bankrupt,  although  the  same 
is  then  attached  on  mesne  process  as  the  prop- 
erty of  the  debtor,  where  the  attachment  was 
made  within  four  mcmths  next  preceding  the 
commencement  of  the  bankrupt  proceedings, 
but  it  is  not  necessary  to  decide  that  question 
at  this  time,  as  the  evidence  is  full  to  the  point 
that  the  judgment  creditors  in  this  case  did 
have  the  passive  assistance  of  the  bankrupt 
debtors  in  obtaining  their  judgments  and  in 
perfecting  their  liens,  imder  the  state  process 
and  laws,  upon  all  the  property,  real  and  per- 
sonal, of  their  debtors. 

Throughout  it  was  plainly  the  purpose  of  the 
principal  appellants  to  obtain  a  preference  over 
the  other  creditors  of  the  bankrupt  company, 
either  by  payment  or  assignment,  and  it  must 
be  conceded  that  the  officers  of  the  company  for 
a  time  refused  or  declined  to  comply  with  any 
such  request  or  intimation  or  in  any  way  to 
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promote  their  purpose,  but  tlic  facts  and  cir- 
cumstances disclosed  in  the  record  fully  war- 
rant the  conclusion  of  the  circuit  court  that 
they  ultimately  acquiesced  in  what  was  done  by 
the  appellants,  even  if  they  did  not  actively 
promote  the  consummation  of  the  aevetal  meas- 
ures which  they,  the  appellants,  adopted  to  per- 
fect liens  upon  all  visible  property  of  the  bank- 
rupt company,  unless  it  exceeded  in  value  the 
amount  of  their  judgments.  Hill.  Bank.  (3d 
ed.)  322-330. 

•Sufficient  is  shown  to  satisfy  the  [*307 
court  that  those  having  charge  of  the  affairs  of 
the  corporation  respondents  knew  that  they 
were  insolvent,  and  that  they  also  knew  that  it 
was  the  purpose  and  intent  of  the  principal  ap^ 
pellants  to  secure  a  preference  over  the  othei 
creditors  of  the  bankrupt  corporation.  Insolv 
ent  as  they  knew  the  company  to  be,  they  couU 
not,  as  reasonable  men,  expect  that  all  th* 
debts  of  the  company  would  be  paid,  and  the^ 
must  have  known  that  the  appellants  would  se 
cure  a  preference  over  all  the  other  creditors  o 
the  company  if  they  suffered  them,  without  in 
voking  the  protecting  shield  of  the  bankrup 
act,  to  recover  judgments  in  the  two  pendin 
suits,  and  to  perfect  the  other  measures  whic 
they  subsequently  adi^ted  to  give  effect  t 
their  liens  upon  all  the  property  of  the  corp< 
ration  bankrupts.  Marshall  v.  Lamh,  5  Ad. 
Ell.  (N.  S.)  126. 

Tested  by  these  considerations,  the  court  - 
of  the  opinion  that  the  findinc^  of  the  circu 
court  were  correct,  and  that'  the  allegations  < 
the  bill  of  complaint  are  sustained,  as  foUowf 
(1)  That  the  corporation  respondents,  with' 
four  months  before  the  filing  of  the  petiti< 
against  them  in  bankruptcy,  did  procure  or  bm 
fer  their  property  to  be  attached,  sequestere 
or  seized  on  execution  by  the  principal  app^ 
lants,  with  a  view  to  give  a  preference  to  su 
creditors  by  such  attachment,  sequestration, 
seizure,  over  their  other  creditors.  (2)  Tb 
the  corporation  respondents  were  insolvent 
that  time,  or  in  contemplation  of  insolvent 
(3)  That  the  judgment  creditors,  at  the  tii 
their  said  debtors  procured  or  suffered  such.  ; 
tachment,  sequestration,  or  seizure  of  1 
aforesaid  property  bel<mging  tothe  said  debtc 
had  reasonable  cause  to  believe  that  the  S4 
debtors  whose  property  was  so  attached, 
questered,  or  seized  were  insolvent,  and  tl 
they  procured  or  suffered  such  attachment, 
questration,  or  seizure  of  such  property  to 
made  to  secure  such  preference,  and  in  frau^ 
the  provisions  of  the  bankrupt  act.  ifhawl 
V.  Wherritt,  7  How.  644;  Femald  v.  Gay, 
Cush.  696;  Scammon  v.  Cole,  6  Bk.  Reg.  2 
8.  C.  3  Bank.  Reg.  100 ;  Smith  v.  Buchanai 
Bank.  Reg.  133;  8.  0.  8  Blatchf.  163. 

•Insolvency,  in  the  sense  of  the  [♦S 
bankrupt  act,  means  that  the  party  wl 
business  affairs  are  in  question  is  unable  to 
his  debts  as  they  become  due  in  the  ordii 
course  of  his  daily  transactions,  and  a  cred 
may  be  said  to  have  reasonable  cause  to  be] 
his  debtor  to  be  insolvent  when  such  a  stat 
facts  is  brought  to  his  notice  respecting  th< 
fairs  and  pecuniai-y  condition  of  his  debto? 
»  case  like  the  present,  as  would  lead  a  pru 
business  man  to  the  conclusion  that  he, 
debtor,  is  unable  to  meet  his  obligations  aa 
mature  in  the  ordinary  course  of  business. 
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Such  a  party,  that  is,  a  creditor  securing  a 
preference  from  his  debtor  over  the  other  cred- 
itors of  the  debtor,  cannot  be  said  to  have  had 
reasonable  cause  to  believe  that  his  debtor  was 
insolvent  at  the  time  unless  such  was  the  fact, 
but  if  it  appears  that  the  debtor  giving  the 
preference,  whether  a  merchant  or  trading  com- 
pany, was  actually  insolvent  and  that  the 
means  of  knowledge  upon  the  subject  were  at 
hnnd,  and  that  such  facts  and  circumstances 
were  known  to  the  creditor  securing  the  prefer- 
ence, as  dearly  ought  to  have  put  him,  as  a 
prudent  man,  upon  inquiry,  it  would  seem  to  be 
a  just  rule  of  law  to  hold  that  he  had  reason- 
able cause  to  believe  that  the  debtor  was  insolv- 
ent, if  it  appears  that  he  might  have  ascer- 
tained the  fact  by  reasonable  inquiry.  Ordi- 
nary prudence  is  required  of  a  creditor  under 
such  circumstances,  and  if  he  fails  to  investi- 
gate when  put  upon  inquiry  he  is  chargeable 
with  all  the  knowledge  it  is  reasonable  to  sup- 
pose he  would  have  acquired  if  he  had  per- 
formed bis  duty.  Toof  v.  Martifiy  13  Wall.  40, 
20  L.  ed.  481 ;  Soammon  v.  Co2«,  supra.  Such 
proceedings,  therefore,  must  be  held  invalid,  as 
they  were  promoted  and  prosecuted  by  the  par- 
ties acting  in  fraud  of  the  bankrupt  act,  and 
inasmuch  as  that  conclusion  affects  the  judg- 
ments recovered  by  the  appellants,  it  will  not 
be  necessary  to  bestow  much  consideration 
upon  the  subsequent  proceedings  to  perfect  the 
liens  or  to  the  order  for  the  appointment  of  a 
309*]  receiver,  or  to  the  second  *order  extend- 
ing his  jurisdiction  and  enlarging  his  powers. 
Evidently  the  judgments  must  be  set  aside  as 
being  superseded  by  the  proceedings  in  bank- 
rupt, and  if  so,  it  is  quite  clear  that  all  the 
subsequent  proceedings  founded  upon  those 
judgments  become  inoperative  and  ineffectual 
to  prevent  the  assignee  in  bankruptcy  from  ex- 
ercising the  same  power  and  dominion  over  all 
the  property  and  estate  of  the  bankrupts,  as  he 
might  have  exercised  if  such  judgments  had 
never  been  rendered,  or  no  such  subsequent  pro- 
ceedings had  ever  taken  place.  Creditors  issu- 
ing .executions  on  judgments  obtained  upon  de- 
mands long  overdue  against  a  bankrupt,  who 
has  been  pressed  in  repeated  instances  to  pay 
or  secure  the  demands  and  has  failed  to  do  so 
because  of  his  inability,  must  be  held  to  have 
had  reasonable  cause  to  believe  Uiat  his  debtor 
was  insolvent.  Wilson  v.  Bank,  6  Bank.  Reg. 
270;  Foster  v.  Qoulding,  9  Gray,  62. 

It  was  suggested  at  the  argument  that  the 
appointment  of  the  receiver  was  an  independ- 
ent order  of  the  state  court,  and  that  the  action 
of  the  state  court  must  be  regarded  as  valid  un- 
til it  is  set  aside  by  some  direct  proceeding,  but 
it  is  a  sufficient  answer  to  that  objection  to  say 
tliat  the  state  statute  under  which  the  appoint- 
ment was  made  has  no  application  whatever  to 
corporations,  and  that  the  proceeding  must  be 
regarded  as  wholly  unauthoilzed  and  void. 
Code,  §S  292,  294;  Hinds  v.  Railroad  Co,  10 
How.  Pr.  487;  Sherwood  v.  Railroad  Co,  12 
How.  Pr.  136.  Judgment  creditors  of  a  corpo- 
ration, it  is  held,  do  not  obtain  a  preference  by 
such  a  proceeding,  but  must  proceed  according 
to  the  provisions  of  the  article  relative  to  the 
lequestration  of  the  property  and  effects  of  cor- 
porations for  the  benefit  of  creditors.  Sess. 
^cta,  182d,  p.  440;  2  Rev.  Stat.  463;  Morgan 
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y.  Railroad,  10  Paige,  Ch.  290;  Loring  y.  Gut' 
iaperoha  Co,  36  Barb.  329. 

Viewed  in  any  light,  the  court  is  of  the  opin- 
ion  that  neither  the  decree  of  the  state  court 
appointing  the  receiver  nor  the  order  enlarging 
his  powers,  nor  any  of  his  proceedings  under 
those  powers,  afford  any  defense  to  the  bill  of 
complaint. 

Decree  affirmed. 

*Mr.  Justice  Bradley,  dissenting:  [*310 
I  dissent  from  the  opinion  of  the  court  just 
read.  In  my  opinion  an  adversary  suit  against 
an  insolvent  person  may  be  prosecuted  to  judg- 
ment up  to  the  very  moment  of  bankruptcy. 
The  diligent  debtor  [8io]  cannot  be  deterred 
from  sudi  prosecution  by  a  knowledge  that  his 
debtor  is  insolvent,  or  by  any  apprehensions 
that  bankrupt  proceedings  may  be  in  contem- 
plation. He  is  not  bound,  himself,  to  petition 
against  his  debtor  in  bankruptcy,  nor  aoes  the 
neglect  of  his  debtor  to  file  such  a  petition  de- 

{>rive  him  of  his  fairly  gained  preference,  un- 
ess  complicity  between  tnem  can  be  shown,  of 
which,  in  my  opinion,  there  was  no  evidence  in 
this  case. 

Mr.  Justice  Dayis  did  not  sit  in  this  case. 


WILLIAM  F.  TAYLOR  et  al.,  Pip,  m  Err., 

V. 

HENRY  O.  TAINTOR,  Treasurer  of  the  State 

of  Connecticut. 

(See  B.  C.  16  Wall.  366-377.) 

Bail  in  criminal  cases  —  when  exonerated"^ 
fchen  liable  —  principal  in  baiVs  custody  ^^^ 
going  beyond  the  state, 

1.  The  fact  that  sureties  In  a  criminal  ball-bond 
are  indemnified  can  have  no  effect  to  increase 
their  legal  liability  on  sach  bond. 

2.  Ball  In  such  cases  will  be  exonerated,  where 
the  performance  of  the  condition  is  rendered  Im- 
possible by  the  act  of  God,  the  obligee,  or  the  law. 

8.  If  the  impossibility  be  created  by  the  obligor 
or  a  stranger,  the  rights  of  the  obligee  will  be  in 
nowise  affected. 

4.  If,  after  the  instrument  is  executed,  the 
principal  is  imprisoned  in  another  state,  for  the 
violation  of  a  criminal  law  of  that  state,  it  will 
not  avail  to  protect  him  or  his  sureties. 

5.  When  bail  Is  given,  the  principal  is  regarded 
as  delivered  to  the  custody  of  his  sureties.  They 
may  seis«  him  and  deliver  him  up,  and  if  that  can- 
not be  done  at  once,  they  may  imprison  him  until 
It  can  be  done. 

6.  If  they  permit  him  to  go  beyond  the  limits  of 
the  state,  if  any  evil  ensue,  they  must  bear  the  bur- 
den of  the  consequences  and  cannot  cast  them 
upon  the  obligee. 

7.  Where  the  principal  was  allowed  by  his  ball 
to  go  into  another  state,  and  while  there,  was  de- 
livered up  upon  a  requisition  from  a  third  state 
upon  a  crimmal  charge  committed  in  that  state, 
such  proceedings  did  not  exonerate  the  ball. 

[No.  82.] 
Argued  Jan,  6, 7, 187S,    Decided  Jan,  27, 187S, 

IN  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  Wat.  F.  Taylor  and  Morris  W. 
Seymour,  for  plaintitfs  in  error: 

In  the  court  below,  we  contended  that  the 
rendition  was  by  virtue  of  the  2d  section  of  the 

NoTB. — Bail  on  emeoution  and  in  criminal  eases  ; 
exoneretur — see  note  to  Davison  v.  Taylor,  6  L. 
ed.  U.  &  748. 
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4th  article  of  the  Constitution  and  the  laws  of 
Congress  passed  in  pursuance  thereof,  and  was, 
therefore,  an  "act  of  the  law"  which,  since  we 
do  not  resist,  was  bound  to  protect  us  in  the 
non-performance  of  that  which  it  prevented. 

See  act  of  Feb.  12,  1793,  ch.  VII. 

The  court  below  having  decided  against  our 
claim,  we  contend  that  it  erred : 

1.  In  deciding  that  the  rendition  of  McCruire 
was  not  done  by  virtue  of  the  Constitution  and 
laws  of  the  United  States. 

2.  In  deciding  that  the  Constitution,  and 
laws  of  Congress  passed  in  pursuance  thereof, 
had  not  the  same  force  and  effect  in  Connecti- 
cut as  the  laws  of  that  state  itself  would  have. 

Bouvier,  in  his  law  dictionary,  gives  this  defi- 
nition to  the  word  "requisition":  "A  demand 
made  by  the  governor  of  one  state  on  the  gover- 
nor of  another,  for  a  fugitive,  under  the  pro- 
visions of  the  United  States  Constitution." 

Parker,  Ch.  J.,  in  speaking  on  this  subject  in 
Com.  V.  Green,  17  Mass.  647,  says:  "The  Con- 
stitution has  made  that  obligatory  between  the 
states  which,  between  nations  entirely  foreign 
to  each  other,  was  done  from  comity." 

We  claim,  further,  that  the  whole*  power  in 
relation  to  the  delivery  of  fugitives  from  jus- 
tice and  labor  has  been  delegated  to  the  United 
States;  that  Congress  has  regulated  the  man- 
ner and  form  in  which  it  shall  be  exercised; 
that  that  power  is  exclusive;  that  state  legis- 
lation has  no  right  to  interfere;  and  if  it  does, 
the  act  is  void  and  of  no  f  ffect. 

Prigg  v.  Com.  16  Pet.  617 ;  Houston  v.  Moore, 
6  Wheat.  1,  2,  23;  Em  parte  Smith,  3  McLean, 
129;  In  the  Matter  of  Troutman,  4  Zab.  634; 
Holmes  v.  Jennison,  14  Pet.  640. 

From  this  we  claim  that,  as  a  matter  of  fact 
and  of  law,  the  governors  of  the  states  of  New 
York  and  Maine  were  the  instruments  which 
performed  an  obligation  resting  upon  them  by 
force  of  the  Constitution  and  laws  of  the  Unit- 
ed States ;  that  the  taking  of  McCruire  from  his 
sureties  was  by  force  of  the  same  Constitution 
and  laws. 

Bissell,  J.,  in  the  case  of  Kellogg  v.  Union  Co. 
12  Conn.  26,  says:  "The  principle  here  is  set- 
tled, and  it  will  not  be  denied,  that  the  states 
have  no  power  by  taxation  or  otherwise  to  re- 
tard, impede,  burden  or  in  any  manner  control 
the  operation  of  the  constitutional  laws  en- 
acted by  Congress,  to  carry  into  effect  the  pow- 
ers vested  in  the  National  Government." 

Kent,  in  his  Commentaries,  speaking  of  this 
4th  article,  section  2  of  the  Constitution,  says: 
"I  am  not  aware  that  there  has  been  any  ju- 
dicial opinion  on  this  provision.  And,  as  it 
stands,  I  should  apprehend  that  on  the  demand 
being  made  and  the  documents  exhibited,  no 
discretion  remains  with  the  executive  of  the 
8tate  to  which  the  fugitive  had  fied,  and  that 
it  is  his  duty  to  cause  the  fugitive  to  be  ar- 
rested and  surrendered."    Vol.  1,  p.  642,  n. 

Sedgwick,  in  his  Constitutional  law,  speak- 
ing of  the  same  article,  says :  "In  New  Jersey 
it  has  been  said  that,  in  considering  this  clause, 
it  is  material  to  observe  that  it  does  not  con- 
tain a  grant.  It  confers  no  right ;  it  is  the  reg- 
ulation of  a  previously  existing  right.  It  only 
makes  obligatory  upon  every  member  of  the 
confederacy  the  performance  of  an  act  which 
previously  was  of  doubtful  obligation. 

In  Belding  ▼.  State,  25  Ark.  315,  it  is  held 
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that:  "Where  C  is  arrested  on  a  criminal 
charge  in  the  state  court  and  bailed,  and  subse- 
quently arrested  and  imprisoned  for  another 
crime  by  the  military  authorities  of  the  United 
States  and,  therefore^  could  not*be  procured, 
according  to  the  terms  of  the  recognizance,  the 
sureties  were  discharged. 

The  People  v.  Cmhney,  44  Barb.  118. 

We  now  propose  to  call  Your  Honor's  atten- 
tion to  a  few  cases  that  bear  out  the  various 
claims  that  we  have  presented.  Wherever  the 
performance  of  a  conaition  to  a  bond  or  recog- 
nizance has  become  impossible  by  the  act  of  the 
supreme  authority  of  the  state,  it  is  familiar 
law  that  the  bail  is  discharged ;  and  this  is  so, 
not  only  in  the  United  States,  but  in  every  civi- 
lized countiy.  An  illustration  of  how  this  prin- 
ciple is  applied  in  England  is  seen  in  Posiel  v. 
Williams,  7  T.  R.  617 ;  see  also  Loflin  v.  Four- 
ier, 18  Johns.  335;  State  v.  Buzine,  4  Harr. 
(Del.)  672;  State  v.  Schlemn,  4  Harr.  677; 
Johnson  v.  Riley,  13  Ga.  97;  2  Humph.  258; 
State  V.  Adams,  3  Head,  260;  Ingram  v.  State, 
27  Ala.  17 ;  Hunt's  Case,  3  Petersd.  Abr.  356. 

Messrs.  Nelson  L.  Wliite  and  Sidney  B. 
Beardsley,  for  defendant  in  error: 

1.  The  court  of  Connecticut,  for  aught  that 
appears  by  the  record,  decided  the  case  against 
plaintiffs  in  error,  without  deciding  the  ques- 
tion raised  here,  a  decision  of  that  question  not 
being  necessary  to  the  judgment  rendered  be- 
low: and,  therefore,  this  court  has  no  jiiris- 
diction. 

Insurance  Co.  v.  Polleys,  13  Pet.  167;  Par- 
melee  v.  Latcrence,  11  Wall.  36,  20  L.  ed.  48. 

The  case  does  not  show  tkat  McGuire  was  ar- 
rested in  New  York  by  virtue  of  a  warrant  is- 
sued by  the  governor  of  N.  Y.,  upon  a  requisi- 
tion of  the  governor  of  Maine;  the  finding 
being  that  he  was  arrested  by  the  officers  of  N. 
Y.,  upon  the  mandate  of  the  governor  of  Maine. 

It  does  not  appear  that  McGuire  had  ever 
been  charged  with  crime  in  the  state  of  Maine, 
or  that  any  copy  of  indictment  foimd,  or  affi- 
davit made,  according  to  said  act,  was  pre- 
sented to  the  governor  of  New  York. 

Ky.  V.  Dennison,  24  How.  66,  16  L.  ed.  717; 
In  Matter  of  Clark,  9  Wend.  312. 

The  restraint  which  prevented  his  appearance 
in  the  superior  court  of  Conn.,  Oct.  23,  1866, 
was  his  imprisonment  in  Maine  by  the  local  au- 
thorities of  Maine ;  and  except  for  such  impris- 
onment, he  had  ample  time  and  opportuni^  to 
go  from  Maine  to  Conn,  and  save  his  bail, 
after  the  warrant  of  the  governor  of  New  York 
had  been  fully  executed. 

The  only  question,  therefore,  presented  by 
the  case  to  the  state  court  was*  whether  the  im- 
prisonment of  McGuire  under  the  laws  of  an- 
other state,  when  his  bail-bond  required  his 
presence  in  Connecticut,  was  a  defense  for  his 
sureties. 

The  decisions  of  the  state  court  upon  this 
question  is  not  subject  to  revision  here. 

The  state  court  will  be  presumed  to  have  de- 
cided the  case  upon  this  ground,  especially  as 
such  decision  would  have  been  in  accordance 
with  law. 

Withrow  V.  Com,  1  Bush.  (Ky.)  17;  Ingram 
V.  State,  27  Ala  17;  U.  S.  v.  Van  Fossen,  1 
Dill.  406 ;  Devine  v.  State,  6  Sneed,  026 ;  U.  8, 
V.  French,  1  Gall.  1;  Grant  v.  Fagan,  4  East, 
180. 
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II.  The  arrest  of  McGuire  !n  the  state  of 
New  York,  under  a  warrant  issued  by  the  gov- 
ernor of  that  state  upon  the  requisition  of  the 
covemor  of  Maine,  was  in  no  sense  an  act  of 
uiw,  merely  by  force  of  the  constitutional  pro- 
vision relied  upon  by  the  plaintiffs  in  error. 
Such  a  warrant  would  have  been  lawless,  ex- 
cept for  the  act  of  Congress  of  1793.  See  opin- 
ion of  Chief  Justice  Taney,  in  Kentucky  v.  Den- 
nt>07t,  cited  supra. 

But  the  provision  of  the  Constitution  in  con- 
nection with  the  act  of  Congress  of  1793,  pro- 
viding the  mode  of  executing  constitutional 
f»rovisions,  is  not  a  law,  because  it  creates  no 
egal  obligation  upon  the  governor  of  the  state 
upon  whom  the  requisition  is  made,  to  issue  his 
warrant.    Kentucky  v.  Denniaon,  supra. 

No  duty  is  assumed  by  Connecticut  under 
the  Constitution,  or  is  imposed  on  it  by  Con- 
gress except  to  deliver  up  criminals  against  the 
law  of  either  of  the  other  states,  who  have  fled 
within  its  borders,  upon  the  proper  steps  being 
taken  for  their  reclamation. 

Under  the  circumstances  of  this  case,  if  Mc- 
Guire had  remained  in  Connecticut  after  being 
bailed,  it  would  not  have  been  the  duty  of  Con- 
necticut to  surrender  him  upon  the  requisition 
of  the  governor  of  another  state.  Connecticut 
had  a  superior  right  to  him,  as  it  had  first 
taken  steps  to  punish  him,  and  laid  its  hand 
upon  him. 

In  re  Troutman,  4  Zabr.  (N.  J.)  634. 

Now  as  between  Connecticut  and  Maine,  was 
New  York  under  any  obligation  to  deliver  Mc- 
Guire to  Maine? 

New  York  would  have  respected  the  superior 
right  of  Connecticut  to  hold  him,  if  his  sure- 
ties, even  after  the  requisition  had  been  made, 
had  demanded  him. 

See  Ingram  v.  State,  supra. 

It  was  laches  on  the  part  of  his  sureties,  to 
permit  him  to  go  to  the  state  of  New  York,  and 
afterwards  to  be  nrrested  and  removed  from 
there  to  Maine.  They  should  have  prevented 
tlieir  principal  from  leaving  the  state;  and 
having  voluntarily  permitted  him  to  do  it,  by 
his  depositing  or  causing  to  be  deposited  the 
amount  of  the  penalty  of  the  bond  in  their 
hands  they  cannot  now  be  permitted  to  deprive 
Connecticut  of  the  penalty  incurred  by  this, 
their  oxra  act.    Ingram  v.  State,  supra. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court : 

This  IS  a  writ  of  error,  issued  under  the  25th 
section  of  the  Judiciary  Act  of  1789,  to  the  su- 
preme court  of  errors  of  the  state  of  Connec- 
ticut. 

The  attorney  of  the  state  for  the  county  of 
368*]  Fairfield  'presented  to  the  superior 
court  for  that  county,  at  the  August  Term, 
1866,  an  information  charging  Edward  Mc- 
Guire with  the  crime  of  grand  larceny.  A  bench 
warrant,  returnable  to  the  same  term,  was 
thereupon  issued.  McGuire  was  arrested  and 
held  in  custody.  The  court  fixed  the  amount  of 
bail  to  be  given  at  $8,000.  On  the  24th  of  Sep- 
tember, 1866,  McGuire  and  the  other  plaintiffs 
in  error  entered  into  a  recognizance  to  the  de- 
fendant in  error  in  that  sum,  conditioned  that 
McGuire  should  appear  before  the  superior 
court,  to  be  held  at  Danbury,  in  Fairfield 
county,  on  the  third  Tuesday  of  October,  1866, 
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to  answer  to  the  information  before  mentioned, 
and  abide  the  order  and  judgment  of  the  court. 
McGuire  was  thereupon  released  from  custody. 
He  failed  to  appear  according  to  the  condition 
of  the  recognizance,  and  it  was  duly  forfeited 
on  the  16th  of  October,  1866. 

This  suit  was  thereupon  instituted  in  the  su- 
perior court  of  Fairfield  county  to  recover  the 
amount  of  the  obligation.  The  facts  developed 
at  the  trial,  and  relied  upon  by  the  defendants 
to  defeat  the  action  were,  according  to  the  prac- 
tice in  that  state,  found  and  certified  by  the 
court,  and  became  a  part  oi  the  record.  So  far 
as  it  is  necessary  to  state  them,  they  are  as 
follows : 

After  the  recognizance  was  entered  into  Mc- 
Guire went  into  the  state  of  New  York,  where 
he  belonged.  While  there,  upon  a  requisition 
from  the  governor  of  Maine  upon  the  governor 
of  New  York,  he  was  seized  by  the  legal  officers 
of  New  York,  and  was  by  them  forthwith,  on 
the  19th  of  October,  1866,  delivered  over  to  the 
proper  officers  of  the  state  of  Maine,  by  whom 
he  was  immediately  and  against  his  will  re- 
moved to  that  state.  The  requisition  charged  a 
burglary  alleged  to  have  been  committed  by 
McGuire  in  Maine  before  the  recognizance  in 
question  in  this  case  was  taken.  At  the  time  of 
the  forfeiture  of  the  recognizance  McGuire  was, 
and  he  has  been  ever  since,  legally  imprisoned 
in  Maine.  In  June,  1867,  he  was  tried  there  for 
the  burglary  charged  in  the  requisition,  and 
convicted  a^id  sentenced  to  confinement  in  the 
penitentiary  for  fifteen  years,  *and  was  [*369 
at  the  time  of  the  trial  of  this  case  in  the  court 
below,  serving  out  his  time  under  that  sentence. 
Neither  of  the  sureties  knew,  when  they  entered 
into  the  recognizance,  that  there  was  any 
charge  of  crime  against  McGuire  other  than  the 
one  alleged  in  the  information  in  Connecticut. 
If  the  testimony  were  admissible,  the  plaintiff 
proved  that  the  sum  of  $8,000  was  placed  in 
the  hands  of  the  sureties  to  indemnify  them 
against  the  liability  they  assumed,  and  if  the 
testimony  were  admissible,  the  sureties  proved 
that  the  money  was  not  placed  in  their  hands 
by  McGuire,  nor  by  anyone  in  his  behalf;  and 
that,  so  far  as  the  sureties  knew,  it  was  done 
without  his  knowledge. 

The  superior  court  gave  judgment  for  the 
plaintiff.  The  defendants  thereupon  removed 
the  case  to  the  supreme  court  of  errors  for 
Fairfield  county.  That  court  affirmed  the  judg- 
ment, and  the  defendants  thereupon  brought 
this  writ  of  error. 

The  fact  tnat  the  sureties  were  indemnified 
was  proper  to  be  considered  by  the  superior 
court  upon  an  application  for  time  to  produce 
the  bmly  of  McGuire.  Bank  v.  Reynolds,  12 
Abb.  Pr.  81 ;  Bank  v.  Reynolds,  20  How.Pr.  18. 
But  it  could  have  no  effect  upon  the  rights  of 
the  parties  in  this  action  and  may,  therefore, 
be  laid  out  of  view. 

It  is  the  settled  law  of  this  class  of  eases  that 
the  bail  will  be  exonerated  where  the  perform- 
ance of  the  condition  is  rendered  impossible  by 
the  act  of  God,  the  act  of  the  obligee,  or  the  act 
of  the  law.  People  v.  Bartlett,  3  Hill,  571 ;  Co. 
Litt.  200,  a;  Bac.  Abr.  tit.  Conditions,  (2); 
Vin.  Abr.  tit.  Condition  (G.c),  pi.  18.  19,  and 
(I.  c.)  pi.  16;  Hurls.  Bonds,  48.  VVhere  the 
principal  dies  before  the  day  of  performance 
the  case  is  within  the  fiyst  category.  Where  the 
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court  before  which  the  principal  is  bound  to 
appear  is  abolished  without  qualification,  the 
case  is  within  the  second.  If  the  principal  is 
arrested  in  the  state  where  the  obligation  \s 

§iven  and  sent  out  of  the  state  bv  the  governor, 
70*]  upon  the  requisition  of  the  governor  *of 
another  state,  it  is  within  the  third.  State  v. 
Allen,  2  Humph.  258;  Dei'ine  v.  State,  6  Sneed, 
C26;  State  v.  Adams,  3  Head,  260.  In  such 
ca^es  the  governor  acts  in  his  official  character, 
and  represents  the  sovereignty  of  the  state  in 
giving  efficacy  to  tHe  Constitution  of  the  Unit- 
ed States  and  the  law  of  Congress.  If  he  re- 
fuse, there  is  no  means  of  compulsion.  Ken- 
tucky V.  Dennison,  24  How.  66,  16  L.  ed.  717. 
But  if  he  act,  and  the  fugitive  is  surrendered, 
the  state  whence  he  is  removed  can  no  longer 
require  his  appearance  before  her  tribunals, 
and  all  obligations  which  she  has  taken  to  se- 
cure that  result  thereupon  at  once,  ipso  facto, 
lose  their  binding  effect.  The  authorities  last 
referred  to  proceed  upon  this  principle. 

It  is  equally  well  settled  that  if  the  impossi- 
bility be  created  by  the  obligor  or  a  stranger, 
the  rights  of  the  obligee  will  be  in  nowise  af- 
fected. People  V.  Bartlett,  3  Hill,  670.  And 
there  is  ''a  distinction  between  the  act  of  the 
law  proper  and  the  act  of  the  obligor,  which  ex- 
poses him  to  the  control  and  action  of  the  law." 
United  States  v.  Van  Fossen,  1  Dill.  409.  While 
the  former  exonerates,  the  latter  gives  no  im- 
munity. It  is  the  willing  act  of  the  obligor 
which  creates  the  obstacle,  and  the  legal  effect 
is  the  same  as  of  any  other  act  of  his,  which 
puts  performance  out  of  his  power.  This  ap- 
plies only  where  the  accused  has  been  convicted 
and  sentenced.  Before  judgment,  non  constat, 
but  that  he  may  be  innocent. 

Where, a  state  court  and  a  court  of  the  Unit- 
ed States  may  each  take  jurisdiction,  the  tri- 
bunal which  Arst  gets  it  holds  it  to  the  exclu- 
sion of  the  other,  until  its  duty  is  fully 
performed  and  the  jurisdiction  invoked  is  ex- 
fiausted;  and  this  rule  applies  alike  in  both 
civil  and  criminal  cases.  Hagan  v.  Lucas,  10 
Pet.  400;  Taylor  v.  Carryl,  20  How.  584,  16  L. 
ed.  1028;  Trdutman*s  Case,  4  Zabr.  634;  Ex 
parte  Jenkins,  2  Am.  Law  Reg.  144.  It  is  in- 
deed a  principle  of  universal  jurisprudence 
that  where  jurisdiction  has  attached  to  person 
or  thing,  it  is  (unless .there  is  some  provision 
to  the  contrary)  exclusive  in  effect  until  it  has 
wrought  its  function. 

Where  a  demand  is  properly  made  by  the 
371*]  governor  of  one  *state  upon  the  gover- 
nor of  another^  the  duty  to  surrender  is  not  ab- 
solute and  unqualified.  It  depends  upon  the 
circumstances  of  the  case.  If  the  laws  of  the 
latter  State  have  been  put  in  force  against  the 
fugitive,  and  he  is  imprisoned  there,  the  de- 
mands of  those  laws  may  first  be  satisfied.  The 
duty  of  obedience  then  arises,  and  not  before. 
In  the  case  of  Troutman,  cited  supra,  the  ac- 
cused was  imprisoned  in  a  civil  case.  It  was 
held  that  he  ought  not  to  be  delivered  up  until 
the  imprisonment  had  l^ally  come  to  an  end. 
It  was  said  that  the  Constitution  and  law  refer 
to  fugitives  at  large,  in  relation  to  whom  there 
is  no  conflict  of  jurisdiction. 

The  law  which  renders  the  performance  im- 
possible, and  therefore  excuses  failure,  must  be 
a  law  operative  in  the  state  where  the  obliga- 
tion was  assumed,  and  .obligatory  iu  its  ^ect 
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upon  her  authorities.  If,  after  the  instrument 
is  executed,  the  principal  is  itnprisoned  in  an- 
other state  for  tne  violation  of  a  criminal  law 
of  thatstate,  it  will  not  avail  to  protect  him  or 
his  sureties.  Such  is  now  the  settled  rule. 
Withrow  V.  Com.  1  Bush.  17 ;  United  States  v. 
Van  Fossen,  1  Dill.  406;  Devine  v.  State,  5 
Sneed,  626;  United  States  v.  French,  1  Gall.  1; 
Grant  v.  Fagan,  4  East,  189. 

When  bail  is  given,  the  principle  is  regarded 
as  delivered  to   the   custody   or   his  sureties. 
Their  dominion  is  a  continuance  of  the  origi- 
nal imprisonment.  Whenever  they  choose  to  do 
so,  they  may  seize  him  and  deliver  him  up  in 
their  discharge,  and  if  that  cannot  be  done  at 
once,  they  may  imprison  him  until  it  can  be 
done.  They  may  exercise  their  rights  in  person 
or  by  agent.    They  may  pursue  him  into  anoth- 
er state ;  may  arrest  him  on  the  Sabbath ;  and 
if  necessary,  ma^  break  and  enter  his  house  for 
that  purpose.    The  seizure  is  not  made  by  vir- 
tue of  new  process.   None  is  needed.  It  is  lik- 
ened to  the  rearrest,  by  the  sheriff,  of  an  es- 
caping prisoner.     3  Bl.  Com.  290;  Nioolls  v. 
Ingersoll,  7  Johns.   162;   Ruggles  v.  Corey,   3 
Conn.  421 ;  Respublica  v.  Gaoler,  2  Yeates,  263 ; 
Com.  V.  Brickett,  8  Pick.   140;   Boardman  v. 
Fowler,  1  Johns.  Cas.  413;  Com.  v.  Riddle,  1 
Serg.  &  R.  311;  Wheeler  v.  Wheeler,  7  Mass. 
169.     In  Anonymous,  6  Mod.,  231,  it  is  said: 
"The  bail  *have  their  principal  on  a  [*37JIS 
string,  and  may  pull  the  string  whenever  they 
please,  and  render  him  in  their  discharge."  The 
rights  of  the  bail  in  civil  and  criminal  cases  are 
the  same.    Barp  v.  Osgood,  2  Hill.  218.    They 
may  doubtless  permit  him  to  go  beyond   ih« 
limits  of  the^state  within  which  he  is  to  an- 
swer, but  it  is  unwise  and  imprudent  to  do  so ; 
and  if  any  evil  ensue,  they  must  bear  the  bur- 
den of  the  consequences,  and  cannot  cast  then 
upon  the  obligee.    Devine  v.  State,  supra;  Unit 
ed  States  v.  Van  Fossen,  1  Dill.  410;  Respubli 
oa  v.  Oaolei',  2  Yeates,  266,  cited  supra. 

In  the  case  in  Sneed,  supra,  the  court,  speak 
ing  of  the  principal;  say:  *'The  sureties  ba< 
the  control  of  his  person,  they  were  bound  a 
their  peril  to  keep  him  within  their  jurisdic 
tion,  and  to  have  his  person  ready  to  surrend 
er  when  demanded.  ...  In  the  case  befor 
us,  the  failure  of  the  sureties  to  surrender  thei 
principal  was,  in  the  view  of  the  law,  the  resul 
of  their  own  negligence  or  connivance,  in  sui 
fering  their  principal  to  go  beyond  the  juris 
diction  of  the  court  and  from  under  their  coi 
trol."  The  other  authorities  cited  are  to  tV 
same  effect.  , 

The  plaintiffs  in  error  were  not  entitled  i 
be  exonerated  for  several  reasons: 

When  the  recognizance  was  forfeited  for  tl 
non-appearance  of  McGuire,  the  action  of  tl 
governor -of  New  York,  pursuant  to  the  reqi; 
sition  of  the  governor  of  Maine,  had  spent  i 
force  and  had  come  to  an  end.     McGuire  w 
then  held  in  custody  under  the  law  of  Maine 
answer  to   a   criminal    charge   pending    the 
against  him.    This,  as  already  stated,   cann 
avail  the  plaintiffs  in  error.   The  shortness 
the  time  tnat  intervened  between  the  arrest 
New  York  and  the  imprisonment  in  Maine 
the  one  hand,  and  the  failure  and  the  forfeit! 
in  Connecticut  on  the  other,  are  entirely  imn 
terial.    Whether  the  time  were  longer  or  sho 
er,  one  vear  or  one  day,  the  legal  principle 
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volved  {s  the  same,  and  the  legal  result  must  be 
the  same. 

If  McGuire  had  remained  in  Connecticut  he 
373*]  would  probably  *not  have  been  delivered 
over  to  the  authorities  of  Maine,  and  would  not, 
therefore,  have  been  disabled  to  fulfill  the  con- 
dition of  hid  obligation.  If  the  demand  had 
been  made  upon  the  governor  of  Connecticut, 
he  might  properly  have  declined  to  comply  un- 
til the  criminal  justice  of  his  own  state  bad 
been  satisfied.  This  right,  it  is  not  to  be  doubt- 
ed, he  would  have  exercised.  Had  he  failed  to 
do  so,  the  oblig&tion  of  the  recognizance  woiild 
have  been  released.  The  plaintiffs  in  error  are 
in  fault  for  the  departure  from  Connecticut, 
and  they  must  take  the  consequences.  But 
their  fault  reached  further.  Having  permitted 
their  principal  to  go  to  New  York,  it  was  their 
duty  to  be  aware  of  his  arrest  when  it  occurred, 
and*  to  interpose  their  claim  to  his  custody. 
Algiiire  v.  Com,  3  B.  Mon.  349,  351. 

We  have  shown  that  when  McGuire  was  ar- 
rested in  New  York  the  original  imprisonment, 
under  the  information  in  Connecticut,  was  con- 
tinued; that  the  bail  had  a  right  to  seize  him 
wherever  they  could  find  him;  that  the  prose- 
cution in  Connecticut  was  still  pending^  and 
that  the  superior  court  having  acquired  juris- 
diction, it  could  neither  be  arrested  nor  sus- 
pended in  invitum  by  any  other  tribunal. 
Though  beyond  the  jurisdiction  of  Connecticut, 
he  was  still,  through  his  bail,  in  the  hands  of 
the  law  of  that  state,  and  held  to  answer  for 
the  offense  with  which  he  was  charged.  Had  the 
facts  been  made'knewn  to  the  executive  of  New 
Y'ork  by  the  sureties  at  the  proper  time,  it  is  to 
be  presumed  that  he  would  have  ordered  Mc- 
Guire to  be  delivered  to  them  and  not  to  tht 
authorities  of  Maine.  The  result  is  due,  not 
to  the  Constitution  and  law  of  the  United 
States,  but  to  their  own  supineness  and  neglect. 
Under  the  circumstances  they  can  have  no 
standing  in  court  to  maintain  this  objection. 

The  act  of  the  governor  of  New  York,  in 
making  the  surrender,  was  not  ''the  act  of  the 
law"  within  the  legal  meaning  of  those  terms; 
hut  in  the  view  of  the  law  was  the  act  of  Mc- 
Guire himself.  He  violated  the  law  of  Maine, 
and  thus  put  in  motion  the  machinery  provided 
3T4*]  to  bring  *him  within  the  reach  of  the 
punishment  denounced  for  his  offense.  But  for 
this  that  machinery,  so  far  as  he  was  concerned, 
would  have  remained  dormant.  To  hold  that 
the  surrender  was  the  act  of  the  law,  in  the 
sense  contended  for,  would  be  as  illogical  as  to 
insist  that  the  blow  of  an  instrument  used  in 
the  commission  of  a  crime  of  violence  is  the  act 
of  the  instrument  and  not  of  the  criminal.  It  is 
true  that  in  one  case  there  would  be  a  will  and 
purpose  as  to  the  result  in  question,  which 
would  be  wanting  in  the  other,  but  there  would 
be  in  both,  the  relation  of  cause  and  effect,  and 
that  ia  sufficient  for  the  purposes  of  the  analogy. 
The  principal  in  the  case  be<fore  us  cannot  be 
allowed  to  avail  himself  of  an  impossibility  of 
performance  thus  created;  and  what  will  not 
avail  him  cannot  avail  his  sureties.  His  con- 
tra<st  ia  identical  with  theirs.  They  undertook 
for  him  what  he  undertook  for  himself. 

The  act  of  the  governor  of  New  York  was  the 
act  of  a  stranger. 

It  is  true  that  the  constitutional  provision 
and  the  law  of  Congress,  under  which  the  arrest 
16  Wall. 


and  delivery  were  made,  are  obligatoiy  Hpon 
every  state  and  a  part  of  the  law  of  every  state. 
But  the  duty  enjoined  is  several  and  not  joint ; 
and  every  governor  acts  separately  and  inde- 
pendently for  himself.  There  can  be  no  joint 
demand  and  no  joint  neglect  or  refusal.  In 
the  event  of  refusal,  the  state  making  the  de- 
mand must  submit.  There  is  no  alternative.  In 
the  case  of  McGuire  no  impediment  appeared  to 
the  governor  of  New  York,  and  he  properly 
yielded  obedience.  The  governor  of  Connecti- 
cut, if  applied  to,  might  have  rightfully  post- 
poned compliance.  If  advised  in  season  he 
might  have  intervened  and  by  a  requisition 
have  asserted  the  claim  of  Connecticut.  It 
would  then  have  been  for  the  governor  of  New 
York  to  decide  between  the  conflicting  demands. 
Whatever  the  decision,  if  the  proceedings  were 
regular,  it  would  have  been  conclusive.  There 
could  have  been  no  review  and  no  inquiry  go- 
ing behind  it.  The  Matter  of  Clark,  0  Wend. 
221 ;  Ew  parte  Jenkins,  2  Am.  L.  Reg.  144.  We 
cannot  hold  •that  Connecticut  was  in  [*375 
any  sense  a  party  or  consenting  to  what  was 
done  in  New  York.  It  follows  that  if  McGuire 
had  been  held  in  custody  in  New  York,  at  the 
time  fixed  for  his  appearance  in  Connecticut,  it 
would  not  in  any  wise  have  suffected  the  obli- 
gation of  the  recognizance. 

A  different  doctrine  would  be  fraught  with 
mischief.  It  could  hardly  fail,  by  fraud  and 
connivance,  to  lead  frequently  to  abuses  in- 
volving the  escape  of  offenders  of  high  grade, 
with  pecuniary  immunity  to  themselves  and 
their  sureties.  Every  violation  of  the  criminal 
laws  of  a  state  is  within  the  meaning  of  the 
Constitution,  and  may  be  made  the  foundation 
of  a  requisition.  Ky,  v.  Denniaon,  24  How.  66, 
16  L.  ed.  717;  Certain  Fugitives,  24  Law  Mag. 
226.  Hence  the  facility  of  escape  if  this  in- 
strumentality could  be  used  to  effect  that  ob- 
ject. The  rule  we  have  announced  guards 
against  such  results. 

The  supposed  analogy  between  a  surrender 
under  a  treaty  providing  for  extradition  and 
the  surrender  here  in  question  has  been  earn- 
estly pressed  upon  our  attention.  There,  the 
act  is  done  by  the  authorities  of  the  nation,  in 
behalf  of  the  nation,  pursuant  to  a  national 
obligation.  That  obligation  rests  alike  upon 
the  people  of  all  the  states.  A  national  exigency 
might  require  prompt  affirmative  action.  In 
making  the  order  of  surrender,  all  the  states^  ' 
through  their  constitutional  agent,  the  general 
government,  are  represented  and  concur,  and 
it  may  well  be  said  to  be  the  act  of  each  and 
all  of  them.    Not  so  here. 

The  judgment  of  the  Supreme  Court  of  Er- 
rors of  Connecticut  is  affirmed. 

Mr.  Justice  Davis  and  Mr.  Justice  Hunt 
did  not  sit  in  this  case. 

Mr.  Justice  Field  dissenting: 

I  am  imable  to  concur  in  the  judgment  ren- 
dered by  the  majority  of  the  court  in  this  case. 
I  agree  with  them  tliat  sureties  'on  a  [♦STS 
recognizance  can  only  be  discharged  from  lia' 
bility  by  the  performance  of  the  condition  stip- 
ulated, unless  that  become  impossible  by  the 
act  of  God,  or  of  the  law,  or  of  the  obligee.  But 
X  differ  from  them  in  the  application  of  the 
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term  "act  of  the  law."  If  I  understand  correct- 
ly their  opinion  tliey  limit  the  term  to  a  pro- 
ceeding authorized  by  a  law  enacted  by  the 
state  where  the  recognizance  was  executed.  I 
am  of  opinion  that  the  term  will  also  embrace 
a  proceeding  authorized  by  any  law  of  the  Unit- 
ed States.  A  proceeding  sanctioned  by  such 
law,  which  renders  the  performance  of  the  con- 
dition of  the  recognizance  impossible,  ought,  in 
my  judgement,  upon  plain  principles  of  justice, 
and  according  to  the  authorities^  to  release 
the  sureties. 

The  Constitution  of  the  United  States  de- 
clares its  own  supremecy,  and  that  of  the  laws 
made  in  pursuance  of  it,  and  of  treaties  con- 
tracted under  the  authority  of  the  United 
States.  As  the  supreme  law  of  the  land  they 
are,  ol  course,  to  be  enforced  and  obej-ed,  how- 
ever mu'ih  they  may  interfere  with  the  law  or 
constitution  of  any  state. 

Now,  the  Constitution  provides  that  "a  per- 
wnx  charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice  and 
be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which 
he  fled  be  delivered  up  to  be  removed  to  tae 
state  having  jurisdiction  of  the  crime."  Art. 
IV,  S  2.  The  act  of  Congress  of  February  12, 
1793,  was  passed  to  carry  into  effect  this  pro- 
vision, and  has  made  it  the  duty  of  the  execu- 
tive of  the  state  or  territory  to  which  a  person 
charged  with  one  of  tde  crimes  mentioned  has 
fled,  upon  proper  demand  to  cause  the  fugitive 
to  be  arrested  and  delivered  up.  In  pursuance 
of  this  act  the  principal  on  the  recognizance 
in  suit  was  arrested  by  order  of  the  governor  of 
New  York,  and  delivered  up  as  a  fugitive  from 
justice  to  the  officers  of  the  state  of  Maine.  By 
them  he  was  taken  to  that  state,  and  having 
been  previously  indicted  for  a  felony,  was  there 
tried,  convicted  and  sentenced  to  the  peniten- 
377*]  tiary  for  fifteen  years.  Thus  in  the  •ex- 
ecution of  a  valid  law  of  the  United  States, 
passed  to  carry  out  an  express  constitutional 
provision,  the  prisoner  was  taken  against  his 
will  from  the  custody  of  his  bail,  and  placed 
in  the  custody  of  officers  of  another  state,  from 
whom  the  bail  could  not  recover  him  to  make 
a  surrender  pursuant  to  the  condition  of  their 
recognizance.  It  is  no  answer  to  say  that  the 
prisoner,  when  called  in  Connecticut,  was  de- 
tained by  the  state  of  Maine,  and  not  by  any 
proceeding  or  order  under  an  act  of  Congress, 
because  that  proceeding  or  order  had  been  ex- 
ecuted, and  was  no  longer  operative.  lie  was 
taken  out  of  the  custody  and  placed  beyond  the 
reach  of  his  bail  by  a  proceeding  under  the  act, 
and  therefore  to  such  proceeding  their  inabil- 
ity to  surrender  him  must  be  attributed. 

The  case  is  not  essentially  different  from  a 
surrender  of  a  fugitive  from  justice  under  an 
extradition  treaty.  The  United  States  have 
such  treaties  with  several  European  nations, 
and  whatever  may  have  been  the  extravagant 
doctrines  respecting  the  rights  of  the  states,  at 
one  time  in  some  parts  of  the  country,  it  will 
not  now  be  pretended  that  with  the  enforcement 
of  such  treaties  any  state,  by  her  laws  or  judi- 
cial proceedings,  can  interfere.  If  the  fugitive, 
after  his  arrival  in  this  country,  should  commit 
a  crime  and  be  held  to  bail,  it  would  be  a  ques- 
tion with  the  authorities  of  the  general  govern- 
ment whether  he  should  be  surrendered  under 
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the  treaty ;  but  if  surrendered  it  would  be  man- 
ifestly unjust  to  the  bail  to  hold  them  to  the 
performance  of  the  conditions  of  the  recogni- 
zance. 

It  seems  to  me  that  it  would  be  a  more  just 
rule  to  hold,  that  whenever  sureties  on  a  recog- 
nizance are  rendered  unable  to  surrender  their 
principal,  because  he  has  been  taken  from  their 
custody  without  their  assent,  in  the  regular  ex- 
ecution of  a  law  or  treaty  of  the  United  States, 
their  inability  thus  created  should  constitute 
for  their  default  a  good  and  sufficient  excuse. 
The  execution  of  the  laws  and  treaties  of  the 
United  States  should  never  be  allowed  in  the 
courts  of  the  United  States  to  work  oppression 
to  anyone. 

I  am  authorized  to  say  that  Mr.  Justice 
Clifford  and  Mr.  Justice  Miller  concur  in 
these  views  and  in  this  dissent. 


GEORGE  T.  BEALL,  Abraham  Staab,  Jose 
Manuel  Gallegos,  Sigmund  Seligman,  Eman- 
uel Spiegel  berg,  Lehman  Spiegelberg,  Bern- 
hard  Seligman,  F.  Chaves,  M.  A.  Otero,  Jose 
Leandro  Perea,  Plffs.  in  Err,, 

V. 

l-ERRITORY  OF  NEW  MEXICO,  ex  rcl  W. 
W.  GRIFFIN,  Administrator  de  BonU  Nou 
of  Charles  S.  Hinckley,  Deceased. 

(See  S.  C.  16  Wall.  535-^44.) 

Appeal  bond — judgment  against  sureties — ad- 
ministrator, suit  for  devastavit — probate 
court. 

tl.  A  statute  authorizing  judgment  against  the 
sureties  of  an  appeal  bond,  as  well  as  against 
the  appellants  In  case  of  affirmance,  is  not  uacon- 

StltUtiODRl. 

2.  A  territorial  legislature,  having  bv  its  organic 
act,  power  over  all  rightful  subjects  ox  legislation, 
is  competent  to  pass  such  an  act. 

3.  An  administrator  de  bonis  non  cannot  sue  the 
former  administrator  or  his  representatives  for  a 
devastavit,  or  for  delioqucnces  in  office :  nor  can 
he  maintain  an  action  on  the  former  administra- 
tor's bond  for  such  cause.  The  former  adminis- 
trator or  his  representatives  are  liable  directly  to 
creditors  and  next  of  kin.  The  adminlsR'ator  de 
honis  non  has  to  do  only  with  the  goods  of  the  in- 
testate, unadmlnlstered.  If  any  such  remain  in 
the  hands  of  the  discharged  administrator  or  his 
representatives  in  specie  he  may  sue  for  them 
either  directly  or  on  the  bond. 

4.  Regularly  a  decree  of  the  pro1>ate  court 
against  the  administrator  for  an  amount  due  and 
an  order  for  leave  to  prosecute  his  bond,  are  prereq- 
uisites to  the  maintenance  of  a  suit  thereon. 

[No.  84.] 

Argued  Jan.  7,  8,  7875.     Decided  Feb.  3,  1873^ 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

The  hiRtory  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Messrs.  Wm.  M.  Evarta,  J.  H.  Ashton^  and 
Jno.  S.  WattSf  for  plaintiffs  in  error": 

The  supreme  court  of  the  territory,  in  affinn- 
in^  the  judf^nent  of  the  court  below  against 
the  plaintiffs  in  error,  included,  in  one  joint 
judgment  the  sureties  in  the  appeal  bond,  with- 
out any  suit,  issue,  trial,  hearing,  presence  or 
representation,  by  attorney  or  otherwise,  of 
the  sureties,  and  in  the  cause  ai^ainst  the  de- 

tHeadnotes  by  Mr._Ju8tlce  Bradlky. 

Note. — Dcinatavit,  what  is;  responhibititp  for, 
— 8ee  note  to  Long  v.  O'Fallon,  13  L.  etl.  U.  S.  .Vio 

What  aast'ts  pans  to  the  administrntor  dc  honia 
non — see  note  to  liodge  ▼.  Hodge,  40  L.  H.  A.  33. 
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fendants  below,  brought  into  the  supreme  court 
onJy  on  error. 

rhis  was  manifest  error.  The  action  upon 
it4  merits,  by  an  administrator  de  bonis  non 
fif^inst  the  original  executor  and  his  sureties 
upon  the  bond,  is  wholly  without  precedent 
And  cannot  be  maintained. 

Redf.  Wills,  00,  and  notes  and  cases  cited. 

Upon  an  accounting  in  the  probate  court  or 
in  equity  concerning  the  trusts,  and  an  ascer- 
tainment on  the  principle  of  trust  accountabil- 
ity, of  the  amount  with  which  the  executor 
could  be  charged,  his  bond  may  then  be  sued 
in  the  name  of  the  state,  upon  the  order  of  the 
probate  court,  the  liability  of  the  executor  al- 
ready established  upon  his  accounting  being 
conclusive  upon  the  sureties  in  the  suit  on  the 
bond.    2  Redf.  Wills,  82. 

In  this  case,  no  such  accounting  in  respect  of 
the  trust  is  shown  or  took  place.  No  order  of 
the  probate  court,  directing  a  suit  on  the  ad- 
ministration bond,  is  shown. 

All  the  cases  in  the  books  upon  which  an  ex- 
ecutor has  been  charged  for  an  asset  lost  are 
believed  to  be  upon  an  accounting  in  the  pro- 
bate court  or  in  equity,  establishing,  upon  the 
special  circumstances  of  each  case,  an  account- 
ability by  reason  of  negligence  and  loss  assign- 
able to  such  negligence. 

As  to  regularity  of  procedure  by  accounting 
in  the  probate  court,  and  a  decree  fixing  the 
executor's  liability,  and  an  order  of  the  probate 
court  directing  a  suit  upon  the  administration 
bond,  see: 

People  V.  Corliea,  1  Sandf.  228;  People  v. 
Doicningj  4  Sandf.  180;  People  v.  Barnes,  12 
Wend.  402. 

There  is  not  the  least  foundation  for  the  in- 
terpretation of  the  evidence  on  th&  computation 
of  the  apparent  interest  of  Hinckley  in  the  firm 
stated  as  an  account  by  the  surviving  partners, 
and  laid  before  the  probate  court  by  the  execu- 
tor in  his  inventory,  as  a  sale  of  Hinckley's  in- 
terest by  the  executor,  whether  considered  in 
connection  with  Elkin's  oral  testimony  or  not. 

But  there  was  palpable  error  in  the  instruc- 
tions of  the  court,  which  charged  the  executor 
with  the  price  of  the  supposed  sale,  upon  the 
mround  that  he  had  sold  on  credit,  or  upon  the 
ground  that  he  had  failed  to  collect  the  price, 
even  if  there  had  been  proper  evidence  and  the 
proper  instruction  on  tne  question  of  a  sale. 

Undoubtedly,  where  an  executor  sells  tangi- 
ble property  and  delivers  it  without  payment, 
or  what  is  regarded  by  a  court  of  equity  as  rea- 
sonable security,  he  may  be  charged  as  trustee, 
for  a  negligence,  with  the  value  of  the  property, 
upon  the  failure  of  the  purchaser  to  pay. 

But  in  regard  to  a  disposition  of  the  ultimate 
interest  of  a  deceased  partner  in  the  winding 
up  of  the  affairs  of  a  firm  by  the  surviving 
partner,  on  fixing  the  amount  and  awaiting  the 
liquidation  of  the  firm  for  its  payment,  neither 
Tcaa^m  nor  authority  imputes  to  such  a  trans- 
action the  consequences  of  a  sale  and  delivery 
of  property  in  possession  upon  credit. 

The  title,  possession  and  control  of  the  prop- 
erty is  already  in  the  surviving  partners,  and 
the  executor  has  no  right  to  demand  security 
nor  to  exact  payment,  except  as  the  liquida- 
tion of  the  affairs  oi  the  firm  furnishes  the 
means  of  payments 
\6  Waxx.  U.  S.  Book  21. 


Messrs.  IXT.  IXT.  MoFarlaad  and  L.  P.  Po- 
land, for  defendant  in  error: 

1.  The  suit  is  brought  by  the  proper  party 
plaintiff. 

Redf.  Wills,  01;  Williams,  Ex'rs  (marg.), 
470;  The  Goods  of  Hall,  1  Hagg.  130;  Adams 
y.  Johnson,  7  Blackf.  520. 

2.  It  is  a  violation  of  duty  on  the  part  of  an 
executor  to  permit  assets,  whatever  their  na- 
ture, to  remain  out  on  personal  security,  even 
though  the  testator  may  have  placed  them 
there.  Tlie  executor  must  call  them  in  with  all 
diligence,  and  promptly  resort  to  legal  pro- 
ceedings, if  necessary,  and  a  multo  fortiori  it 
will  be  a  violation  of  duty  to  convert  assets 
into  a  personal  and  unsecured  debt.  In  either 
case,  the  executor  becom^es  personally,  liable 
and  accountable  for  such  assets,  to  the  estate. 

Perry,  Trusts,  {  440;  Bailey  v.  Young,  4 
Younge  k  C.  Ch.  226;  Wills  Appeal,  22  Pa. 
330;  Mucklow  v.  FuUer,  Jacob,  108;  Tebbs  v. 
Carpenter,  1  Madd.  207;  Lowson  v.  Copeland, 
2  Bro.  Gh.  156;  Caney  v.  Bond,  6  Beav.  486; 
Atty,  Oen.  v.  Higham,  2  Younge  &  C.  Ch.  634; 
Hemphill* s  Appeal,  18  Pa.  303;  Powell  v. 
Evans,  5  Ves.  830;  Bullock  v.  Wheatley,  1  Coll. 
130;  Clough  v.  Bond.  3  Myl.  &  C.  406;  Pray's 
Appeal,  34  Pa.  100;  Bartons  Appeal,  55  Pa. 
386;  Kimball  v.  Reding,  11  Post.  352;  Mills  v. 
Mills,  7  Sim.  500;  Howe  v.  Dartmouth,  7  Ves. 
150;  Price  v.  Anderson,  15  Sim.  473;  Horton 
V.  Brocklehurst,  20  Beav.  511;  Paddon  v.  Rich- 
ardson, 7  De.  G.  M.  &  G.  503 ;  Wolf  v.  Wash- 
bum,  6  Cow.  262. 

If  the  executor  will  excuse  himself  for  not 
having  instituted  the  usual  legal  proceeding, 
he  must  clearly  establish  that  it  would  have 
been  futile. 

Clack  V.  Holland,  10  Beav.  262;  Hobday  v. 
Peters,  28  Beav.  340;  Alexander  v.  Alexander, 
12  Irish  £q.  1;  Maitland  v.  Backhouse,  16  Sim. 
58;  Walker  v.  Symons,  3  Swanst.  71;  East  y. 
East,  5  Hare,  343;  Ratcliffe  y.  Winch,  17  Beav. 
217;  Ball  v.  Ball,  11  Irish  Eq.  370;  Stiles  y. 
Quy,  16  Sim.  232. 

3.  It  is  a  plain  violation  of  duty  on  the  part 
of  an  executor,  to  sell  assets  of  the  estate  with- 
out adequate  security  and  upon  individual 
credit;  and  by  doing  so,  he  himself  assumes  the 
debt  in  legal  intendment,  and  the  law  casts  up- 
on him  a  direct  primary  obligation  for  the 
value  of  the  assets  so  disposed  of,  or  the  debt 
so  created. 

Williams,  Ex'rs,  1636 ;  Stiles  v.  Ouy,  16  Sim. 
230;  King  v.  King,  3  Johns.  Ch.  552;  State  v. 
Johnson,  7  Blackf.  528;  Palmer's,  etc..  Appeal, 
1  Doug.  (Mich.)  422;  Long's  Estate,  6  Watts, 
46;  Dillebaugh's  Estate,  4  Watts,  177;  bidder- 
dale  y.  Robinson,  2  Brock.  164:  Stark  v.  Hun- 
ton,  2  Green,  Ch.  307;  Belts  v.  Blackwell,  2 
Stew.  &  P.  373. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  court  below 
on  a  bond  given  by  the  appellant  Beall,  and 
some  of  the  other  appellants  as  his  sureties 
under  the  laws  of  New  Mexico,  to  secure,  on 
the  part  of  Beall,  as  administrator  and  execu- 
tor of  the  goods  and  estate  of  Charles  S.  Hinck- 
ley, deceased,  according  to  his  last  will  and  tes- 
tament, the  faithful  administration  of  tlie  es- 
tate. The  condition  was  in  the  usual  form, 
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<  ih&t  "Said  executor  and  administrator  shall  ac- 
Munt  for,  pay  and  turn  over  all  the  moneys  and 
pT<^Tty  of  Uie  said  estate  to  the  legal  heirs  of 
the  said  deceased,  and  shall  execute  the  last 
t^amentary  ivill  of  the  said  deceased,  and 

'  shall  do  all  other  things  relative  to  the  said  ad- 
ministration as  required  by  law  or  by  the  order 
of  the  probate  court  of  the  county  of  Santa 
F4,  or  any  other  court  having  jurisdiction  in 
the  matter." 

Beall,  having  resigned  his  executorship,  and 
Griffin,  the  relator  in  this  action,  being  ap- 
pointed administrator  de  honia  non,  this  action 
was  brought  by  the  latter  in  the  district  court 
for  the  county  of  Santa  F6,  for  the  purpose  of 

'  compelling  Beall  to  account  for  the  interest  of 
the  deceased  in  a  certain  copartnership  with 
one  Ward  well  and  Blake,  for  which  it  is  al- 
leged he  had  made  himself  liable  to  the  estate 
by  his  negligence  in  securing  and  collecting  the 
same,  or  the  proceeds  thereof. 
537*]  The  breaches  of  thu  bonds  assigned  in 
the  declaration  were,  in  substance,  that  Hinck- 
ley's interest  in  the  copartnership  referred  to 
at  the  time  of  his  death,  was  worth  $60,000; 
that  the  effects  of  the  firm  consisted  of  mer- 
chandise, real  estate,  mines,  and  credits;  and 
that  Beall,  unlawfully  and  by  verbal  agree- 
ment, disposed  of  the  same  for  $46,538.60,  to 
War  dwell  and  Blake,  the  surviving  partners, 
thereby  allowing  the  interest  of  the  deceased 
to  remain  in  their  possession, and  by  them  (and 
Beall)  to  be  converted  to  their  o\mi  use;  and 
that  he  neglected  to  pay  over  and  account  for 
the  same;  also,  generally,  that  through  his 
want  of  attention  and  neglect,  assets  of  the  es- 
tate to  the  amount  of  $00,000  were  wholly  lost, 
wasted,  and  dissipated. 

Judgment  was  rendered  in  the  district  court 
against  the  defendant  and  his  sureties,  for  the 
penalties  of  the  bonds  and  $48,000  damages. 
On  appeal  to  the  supreme  court  of  the  terri- 
tory, this  judgment  was  affirmed,  and  judg- 
ment was  rendered  for  the  penalty  of  the  bonds 
and  for  the  said  damages,  with  interest  not 
only  against  the  original  defendants,  but  also 
against  their  sureties  on  the  appeal  bond. 

The  latter  judgment  was  brought  to  this 
court  by  writ  of  error,  and  we  are  called  upon 
to  review,  as  well  certain  errors  which  are  al- 
leged to  affect  the  action  itself,  as  others 
which  are  assigned  upon  a  bill  of  exceptions 
taken  at  the  trial  of  the  cause. 

The  first  error  assigned  is  that  judgment  was 
entered  by  the  supreme  court  against  the 
sureties  of  the  appeal  bond  as  well  as  against 
the  appellants  below.  This  point  depends  on 
the  question  whether  the  statute  of  the  terri- 
cory,  authorizing  such  a  judgment  is  a  valid 
one  or  not.  As  the  legislative  power  of  the  ter- 
ritory, by  the  organic  act,  extends  to  all  rightful 
subjects  of  legislation  consistent  with  the  Con- 
stitution of  the  United  States,  it  would  seem  to 
extend  to  such  a  case  as  this.  A  party  who  en- 
ters his  name  as  surety  on  an  appeal  bond  does 
it  with  a  full  Icnowledge  of  the  responsibilities 
incurred.  In  view  of  the  law  relating  to  the 
subject  it  is  equivalent  to  a  consent  that  judg- 
ment shall  be  entered  up  against  him  if  the  ap- 
pellant fails  to  sustain  his  appeal.  If  judg- 
ment may  thus  be  entered  on  a  recognizance, 
and  against  stipulators  in  admiralty,  we  see  no 
reason  in  the  nature  of  things,  or  in  the  pro- 
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540*] visions  of  the  Constitution,  •why  tliis 
effect  should  not  be  given  to  appeal  bonds  in 
other  actions  if  the  legislature  deems  it  ex- 
pedient. No  fundamental  constitutional  prin- 
ciple is  involved;  no  fact  is  to  be  ascertained 
for  the  purpose  of  rendering  the  sureties  liable, 
which  is  not  apparent  in  the  record  itself;  no 
object  (except  mere  delay)  can  be  subserved 
by  compelling  the  appellees  to  bring  a  separate 
action  on  the  appeal  bond. 

Tlie  next  point  made  is  a  more  serious  one, 
to  wit:   that  an  administrator  de  bonis  wm 
cannot  maintain  suit  on  the  original  adminis- 
trator's bond.    It  is  true  the  action  is  brought 
in  the  name  of  the  territory  of  New  Mexico,  to 
which  the  bond  was  given,  and  is  so  far  correct; 
but  it  is  expressly  brought  "for  the  use  and 
benefit  of   William  W.  Griffin,  administrator 
de  bonis  nouy"  and  the  whole  frame  of  the  peti- 
tion is  conceiA^ed  on  the  theory  that  the  duty  of 
Beall  to  respond  for  defaults  and  devastavits 
in  administration  is  owed  to  the  administra- 
tor de  bonis  non.    This  does  not  seem  to  be  the 
law   as   understood   in    England   or   in   these 
states  which  derive  their  principles  of  juris- 
prudence   from    England,    although    in    some 
states  statutes  have  been  passed  making  it  the 
duty  of  an  administrator  who  has  been  dis- 
placed, or  of  the  representatives  of  one  who  has 
deceased,  to  accoimt  to  the  administrator  de 
bonis  non.     Williams,  Exec.  443,  n.   ( 1 ) ;  78S, 
n.   (1),  4th  Am.  ed.;  Coleman  v.  M'MurdOf  5 
Rand.   51;    Hagthorp  v.  Hook,    1   Gill.  &  J. 
270;    Bank   v.    Ealdeman,    1    Pa.    161;    JTeii- 
dall  V.  Lee,  2  Pa.  482 ;  Drenkle  v.  SharmoH,  9 
Watts,  485;   Weld  v.  McClure,  9  Watts,  495; 
SmalVs  Est.  5  Pa.  258;  Carter  v.  Trueman^  7 
Pa.  230;   State  v.  Johnson,  7   Blackf.    (Ind.) 
529;  2  Hedf.  Wills.  91,  and  n.    By  the  English 
law  as  administered  in  the  ecclesiastical  courts, 
the  administrator  who  is  displaced,  or  the  rep- 
resentatives of  a  deceased  administrator  or  exe> 
cutor  intestate,  are  required  to  account  direct- 
ly to  the  persons  beneficially  interested  in  the 
estate,  distributees,  next  of  kin,  or  creditors; 
and  the  accounting  may  be  made  or  enforced 
in  the  probate  court,  which  is  the  proper  court 
to  supervise  the  conduct  of  administrators  and 
executors.     2  Redf.  Wills,  91,  n.     ♦To  [•541 
the  administrator  de  bonis  non  is  committed 
only  the  administration  of  the  goods,  chattels, 
and  credits  of  the  deceased  which  have  not  been 
administered.    He  is  entitled  to  all  the  goods 
and  personal  estate  which  remain  in  specie. 
Money  received  by  the  former  executor  or  ad- 
ministrator, in  his  character  as  such,  and  kept 
by  itself,  will  be  so  regarded;  but,  if  mixed 
with  the  administrator's  own  money  it  is  eon- 
sidered  as  converted,  or,  technically  speaking, 
'^administered."  And  all  assets  of  the  testator 
or  intestate  in  the  hands  of  third  persona  at 
the  death  of  an  administrator  or  executor  in- 
testate belong  to  the  administrator  de  htmis 
non.    1  Williams,  Exec.  781,  4th  Am.  ed.     Of 
course  debts  and  choses  in  action  not  redooed 
to  possession  belong  to  this  category.    In  this 
case  the  claim  of  Hinckley's  estate  against  his 
surviving  partners  is  of  this  character.    If  any- 
thing can  be  realized  therefrom  by  the  proee- 
eution  of  those  partners,  it  is  the  duty  of  the 
administrator  de  bonis  non  to  prosecute  them, 
as  much  as  it  was  his  predecessor's  duty  to  do 
so,  before  his  discharge,     Put.  for  the  delin- 
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quency  of  the  former  adnnniRtrator  in  not 
prosecuting,  he  ie  responsible  to  the  creditors, 
legatees  and  distributees  directly,  and  not  to 
the  administrator  de  bonis  non.  This  is  the 
result  of  the  authorities  referred  to.  And  it 
follows  that,  as  the  administrator  de  bonis  non 
has  no  claim  against  the  former  administrator 
on  this  ground,  he  cannot  prosecute  for  it  on 
the  administration  bond.  It  is  said  in  Williams 
on  Executors,  vol.  1,  p.  444, 4th  Am.  ed. ;  p.  515, 
6th  Eng.  ed.  (referring  to  1  Haggard's  Eccl. 
Rep.  139),  that  "If  the  original  administrator 
be  dead,  and  administration  de  bonis  non  has 
been  obtained,  such  administrator  may  sue  the 
executors,  of  the  deceased  administrator  at  law 
on  the  administration  bond,  in  the  name  of  the 
ordinary ;  and  the  court  will  order  the  bond  'to 
be  attended  with,'  in  the  common-law  court,  and 
produced  at  the  hearing  of  the  cause."  The  au- 
thority  referred  to  was  the  case  of  "The  Goods 
of  Hall,**  in  which  the  first  administrator  died 
without  having  distributed  the  assets  in 
S42*]  *his  hands,  and  leaving  a  considerable 
balance  of  the  estate  in  the  hands  of  his  bank- 
ers. The  administrator  de  bonis  non  having 
applied  to  the  executors  of  the  deceased  admin- 
istrator for  his  balance,  and  payment  being  re- 
fused, he  commenced  the  action  on  the  former 
administrator's  bond,  and  the  prerogative  court 
sanctioned  the  proce«ding.  But  this  case  was 
undoubtedly  founded  on  the  theory  that  the 
money  in  bank  was  a  part  of  the  original  in- 
te«tate*s  estate  in  specie,  and,  as  such  that  the 
administrator  de  bonis  non  was  entitled  to  it. 
If  specific  effects  of  the  estate  remain  in  the 
hands  of  a  discharged  administrator  or  execu- 
tor, or  in  the  hands  of  his  representatives,  of 
course  the  administrator  de  bonis  non  is  en- 
titled to  receive  them.  And,  if  they  are  re- 
fused, he  will  be  the  proper  person  to  institute 
ffuit  on  the  bond  to  recover  the  amount.  But 
this  is  perfectly  consistent  with  the  doctrine 
above  expressed,  that  for  delinquencies  and 
devastavits  he  cannot  sue  his  predecessor  or  his 
predecessor's  representatives,  either  directly  or 
on  their  administration  bond. 

We  have  been  unable  to  find  anything  in  the 
local  laws  or  statutes  of  New  Mexico  establish- 
ing a  different  rule  on  this  subject  from  that 
which  prevails  in  states  governed  by  the  com- 
mon law.  The  judgment  must,  therefore,  be 
reversed  for  this  ground  alone,  without  refer- 
ence to  other  errors  assigned. 

Other  objections  to  the  validity  of  the  action 
are  raised — as  that  the  late  administrator, 
Beall,  has  not  been  called  to  account  in  the  pro- 
bate court,  and  no  decree  has  been  passed 
against  him,  and  that  no  order  of  the  probate 
court  was  obtained  for  leave  to  prosecute  the 
bond.  Many  authorities  show  that  these  pre- 
liminaries are  necessary  to  sustain  the  action. 
They  will  be  found  generally  collected  in  the 
text  and  notes  of  Williams  on  Ex'rs,  p.  i,  book 
T.  e.  iv,  pp.  444-448,  4th  Am.  ed.  Chief  Justice 
Red  field  says:  'The  ordinary  bond  for  faith- 
ful administration  is  not  int^ided  to  trans- 
fer the  jurisdiction  of  questions  connected  with 
Bueb  administration  from  the  appropriate  and 
643*]  exclusive  ^sphere  of  the  probate  courts 
to  that  of  the  common-law  courts.  But  these 
bonds  are  designed  to  secure  the  enforcement 
of  the  decrees  of  the  probate  court,  after  they 
aire  rendered  against  the  executor  or  adminis- 
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trator,  whereby  his  breach  of  duty  is  estab- 
lished in  the  proper  forum."  2  Red.  L.  Wills, 
02.  The  bond  is  taken  by  the  probate  court, 
and  is  subject  to  its  control,  and  the  money 
which  may'  be  recovered  thereon  is  ordinarily  to 
be  paid  into  said  court  for  distribution  as  as- 
sets of  the  estate,  unless  recovered  to  satisfy  a 
particular  judgment  or  decree,  1  Williams,  Ex. 
446,  4th  Am.  ed.  These  considerations  seem  to 
demonstrate  the  propriety  of  requiring  the 
order  of  the  probate  court  or  prosecuting  the 
bond. 

Were  not  these  considerations  amply  suffi- 
cient to  decide  the  case,  we  should  still  be  of 
opinion  that  the  view  taken  by  the  court  below 
on  the  trial,  as  to  the  nature  and  consequences 
of  Beall's  settlement  with  Hinckley's  surviving 
partners,  was  very  questionable,  and  calculated 
to  mislead  the  jury.  Beall's  account  of  this 
settlement,  as  contained  in  his  inventory  of  the 
estate  filed  soon  after  the  testator's  death,  was 
as  follows: 

"The  property,  rights  and  credits  of  the  said 
deceased,  Charles  S.  Hinckley,  so  far  as  the  un- 
dersigned, executor,  has  been  able  to  obtain  a 
knowledge  thereof  were,  at  the  time  of  his  de- 
cease, as  follows: 

'•The  firm  or  partnership  of  which  he  was  a 
member  with  Charles  H.  blake  and  W.  V.  B. 
Wardwell,  at  Fort  Craig  and  other  places  in 
this  territory,  were  owing  and  due  the  said  de- 
ceased the  sum  of  $40,538.60.  The  tmdersigned 
being  satisfied  that  the  sum  stated  is  correct, 
has  agreed  to  receive  of  the  said  Charles  H. 
Blake  and  W.  V.  B.  Wardwell,  in  full  discharge 
of  the  capital  and*  profits  of  the  said  deceased, 
the  aforesaid  sum.  The  said  Blake  and  Ward- 
well  have  agreed  to  pay  the  said  sum  as  soon 
as  they  can  arranse  their  affairs  to  do  so,  and 
within  a  reasonable  time.  The  undersigned  is 
satisfied  that  the  said  arrangement  *is  [*644 
the  best  he  could  make  for  the  interest  of  the 
estate,  and  that  the  payment  will  be  made  in 
due  time." 

The  judge  on  the  trial  seemed  to  treat  this 
statement  as  a  clear  admission  of  a  sale; 
whereas,  in  our  judgment,  it  was  equally  con- 
sistent with  a  mere  liquidation  of  accounts; 
and  the  witness,  Elkins,  who  was  called  to  tes- 
tify as  to  Beall's  conversations,  was  obliged  to 
admit  that  Be"  11  had  never  told  him  that  it 
was  a  sale,  I  that  he,  the  witness,  only  in- 
ferred that  it  was  such.  The  testimony  of  this 
witness,  and  the  inventory  and  accounts  of  the 
executor  being  all  the  material  evidence  on  the 
subject,  ought  to  have  been  left  to  the  jury,  as 
well  as  the  evidence  relating  to  the  executor's 
negligence. 

Regarding  the  transaction  as  clearly  a  sale, 
the  judge  instructed  the  jury  that  the  adminis- 
trator had  rendered  himself  liable  for  the  whole 
claim  by  not  taking  security  for  its  payment ; 
whereas,  if  it  was  merely  a  liquidation  of  the 
accounts  he  would  only  be  liable  for  negligence 
(if  under  the  circumstances  of  the  case  he  was 
guilty  of  negligence,  in  enforcing  the  claims 
of  the  estate  against  the  surviving  partners. 

However,  the  errors  which  lie  at  the  founda- 
tion of  the  action  preclude  further  trial,  and 
require  that  the  judgment  should  be  uncondi- 
tionally reversed,  with  directions  to  dismiss 
the  petition. 

Judgment  reversed, 
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FIRST    NATIONAL    BANK    OF    ALEXAN- 
DRIA, Plff.  in  Err., 

V. 

ALEXANDER  N.  TURNBULL,  John  L.  Turn- 
bull  and  Alexander  F.  Reach,  as  Turnbull  & 
Co. 

(See  S.  C.  16  Wall.  190-105.) 

Auxiliary  suit,  not  removable  to  U.  8,  Cofirt, 

A  suit  merely  auxiliary  to  the  original  action, 
and  not  an  Independent  and  separate  litigation, 
cannot  be  removed  to  the  circuit  court  of  the 
United  States  from  a  state  court  under  the  act  of 
Congress  of  1867. 

[No.  06.] 

Argued  Jan,  9, 10, 187S,    Decided  Feb.  10, 1873, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Virginia. 

The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs,  H.  O.  Clavghton  and  C.  W. 
IXTattles,  for  plaintiff  in  error: 

So  much  of  the  act  of  Congress  of  July  26, 
1867,  as  provides  that  a  plaintiff,  who  has  be- 
gun his  suit  in  a  state  court,  may  remove  it  to 
the  United  States  Court,  is  unconstitutional, 
null  and  void. 

1.  The  only  suit  pending  in  the  circuit  court 
for  the  county  of  Alexandria  was  that  in  which 
the  First  National  Bank  of  Alexandria  was 
plaintiff,  and  A.  Thomas  was  defendant.  This 
suit  could  not  be  removed,  because  both  parties 
are  citizens  of  the  state  of  Virginia,  and  there 
had  been  final  judgment. 

After  the  levy  had  been  made  and  the  prop- 
erty claimed  by  Turnbull  &  Co.,  and  the  in- 
demnifying bond  renuircd  was  given,  Turnbull 
&  Co.  had  a  choice  of  remedy  for  the  protection 
of  their  rights. 

They  could  either  sue  upon  the  indemnifying 
bond,  or  avail  themselves  of  the  benefit  of  the 
Virginia  statute  of  interpleader.  They  pre- 
ferred the  latter,  and  asked  for  an  issue  to  be 
awarded  in  the  suit  of  Bank  v.  Thomas. 

This  issue  is  not  a  suit,  and  has  none  of  the 
characteristics  of  a  suit.  A  suit  has  forms  and 
qualities  by  which  it  can  be  recognized.  There 
is  nothing  of  these  in  this  proceeding.  But  we 
are  not  left  to  speculation  on  this  question. 
This  honorable  court  has  expressed  an  opinion, 
has  made  a  decision  which  leaves  no  room  for 
controversy  or  doubt.  What  kind  of  suit  is  re- 
movable from  a  state  court  to  the  circuit  court 
of  the  United  States?  This  court  answers:  it 
must  be  a  suit  regularly  commenced  by  a  proc- 
ess 8ei*ved  upon  the  defendant.  West  v.  Au- 
rora City,  6  Wall.  130,  18  L.  ed.  810. 

There  is  nothing  of  the  kind  in  this  proceed- 
ing. It  is  not  a  suit.  It  is  a  mere  incident  to 
the  suit  of  The  Bank  v.  Thomas,  and  nothing 
more. 

The  honorable  court  has  decided  that  such  a 
proceeding  is  not  within  the  spirit  or  meaning 
of  the  act  of  Congress  providing  for  the  remov- 
al from  state  to  Federal  courts. 

The  language  of  the  court  upon  this  point  is 
equally  emphatie.  When  a  proceeding  is  in- 
cidental to  another  suit,  it  is  not  a  suit. 

Qwin  V.  Breedlove,  2  How.  20;  Huff  v. 
Hutchinson,  14  How.  586;  Freeman  v.  Hou)e, 
24  How.  450,  16  L.  ed.  740. 

Mr,  F.  I*.  Smitli,  for  defendants  in  error: 

Ib  this  a  suit  within  the  meaning  of  the  act 
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of  Congi'ess  as  construed  by  the  cr  ..fc  author- 
izing the  removal  of  causes  from  tlie  state  to 
the  United  States  circuit  court? 

In  the  case  of  Weston  v.  Charleston,  2  Pet. 
440,  the  question  arose  as  to  whether  or  not  a 
prohibition  was  a  suit,  within  the  meaning  of 
25th  section  of  the  judiciary  act.  Chief  Jus- 
tice Marshall,  in  answer  to  this  question, 
speaking  for  the  court,  says  of  the  word  "suit:" 
"The  term  is  certainly  a  very  comprehensive 
one,  and  is  understood  to  apply  to  any  proceed- 
ing in  a  court  of  justice,  by  which  an  individ- 
ual pursues  that  remedy  in  a  court  of  justice 
which  the  law  affords  him.  The  modes  of  pra 
ceeding  may  be  various,  but  if  the  right  is  liti 
gated  between  parties  in  a  court  of  justice,  th( 
proceeding  by  which  the  decision  is  sought  is  f 
suit." 

In  the  case  of  Holmes  v.  Jennison,  14  Pet 
540,  Chief  Justice  Taney,  in  delivering  th 
opinion  of  the  court,  entirely  concurs  in  tin 
definition  of  the  word  "suit"  given  by  Chie 
Justice  Marshall,  as  used  in  the  judiciary  ac 
of  1780. 

In  Cohens  v.  Va,  6  Wheat.  413,  Chief  Justic 
Marshall  says  in  law  language:  "A  suit  is 
prosecution  of  some  demand  in  a  court  of  jus 
tice." 

See,  also,  Ew  parte  Millig^.,,  4  Wall.  2,  18  I 
ed.  281. 

Mr.  Justice  Swayne  delivered  the  opinio 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  < 
the  United  States  for  the  eastern  district  < 
Virginia. 

The  bank  recovered  a  judgment  against  Ab 
jah  Thomas  for  $4,700,  and  interest,  in  the  ci 
cuit  court  for  the  county  *of  Alexan-   ['IS 
dria.    A  writ  of  fieri  facias  was  issued  to  tl 
sheriff  of  that  county,  and  was  levied  up( 
certain  personal  property  to  satisfy  the  jud 
ment,  Turnbull  &  Co.  claimed  the  property  i 
theirs.    The  plaintiff  gave  the  sheriff  an  i 
demnifying  bond,  and  required  him  to  sell.  '. 
prevent  this,  Turnbull  &  Co.  gave  him  a  sii 
pending  bond,  and,  in  order  to  have  the  pre 
erty  retained  in  the  possession  of  Thomas,  al 
a  forthcoming  bond.  Turnbull  &  Co.  thereup 
applied  to  the  circuit  court  of  the  county  i 
leave  to  intervene  in  the  original  suit,  and 
order  an  issue  to  try  the  right  of  property.  1 
prayer  of  the  petition  was  granted,  and  an  • 
der  was  made  that  a  jury  should  be  sworn 
try  the  issue  whether  the  property  levied  up 
belonged  to  Turnbull  &  Co.,  or  to  Thomas,  a 
that  Turnbull  &  Co.  should  be  regarded  as  ^ 
plaintiffs  in  the  proceeding.  Without  avail 
themselves  of  this  order  Turnbull  &  Co.  the 
upon  applied  to  the  circuit  court  for  the  coui 
for  an  order  to  remove  the  cause,  under 
act  of  Congress  of  1867,  to  the  circuit  courf 
the  United  States  for  that  district.    This  ' 
refused,    and   they   thereupon   petitioned 
jud^e  of  the  district  court  of  the  United  Sta 
sitting  at  chambers,  for  a  writ  of  mandai 
directed  to  the  circuit  court  of  the  county, 
writ  was  allowed  and  issued,  and  the  cause 
removed  according  to  the  prayer  of  the  | 
tioners.    In   the   circuit  court  of  the    XJn 
States,  the  bank  moved  to  dismiss  for  wan 
jurisdiction.    The  motion  was  overruled, 
parties  thereupon  waived  a  jury  and  submi 
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tk  (lose  to  the  court.  The  court  found  for 
jflnboll  k  Co.,  and  gave  judgment  in  their 
fiTor.  The  bank  took  a  bill  of  exceptions,  set- 
ti«  forth  all  the  evidence,  and  excepting  to 
lit  judgment  given. 

Upm  eumining  the  record,  we  And  there 
m  10  process  issued  against  the  bank,  no  dec- 
antioB  filed  by  TumbuU  &  Co.,  and  no  plea 
9  Other  written  response  by  the  bank.  The 
neord  is  a  blank  as  to  these  things. 

h  Bij  well  be  doubted  whether  so  informal 
ifroeeeding  as  that  presented  by  this  record 
II5*]  ifl  a  "suit"  witnin  the  meaning  *of  the 
ut  of  Congress  under  "which  the  right  of  re- 
anl  was  claimed  and  allowed.  West  v. 
iirww,  6  Wall.  142,  18  L.  ed.  820.  But,  as  we 
^  Bot  propose  to  place  our  judgment  on  that 
^rooBd,  it  is  not  necessary  to  consider  the  sub- 

Ccieeding  it  to  be  a  suit,  and  not  essentially 
taotioB,  we  think  it  was  merely  auxiliary  to 
uesriginal  action,' a  graft  upon  it,  and  not  an 
Biifpe&ikiit  and  separate  litigation.  A  judg- 
iot  had  been  recovered  in  the  original  suit, 
^  process  was  levied  upon  the  property  in 
f3Htion  to  satisfy  it ;  the  property  was  claimed 
?  Tirabull  k  Co. ;  and  this  proceeding, 
ntMrifed  by  the  laws  of  Virginia,  was  re- 
«t«l  to  to  settle  the  question  whether  the 
^ipcrtj  ought  to  be  so  applied.  The  contest 
aiid  aot  have  arisen  but  for  the  judgment  and 
W3tk>D,  and  the  satisfaction  of  the  former 
^i  at  once  have  extinguished  the  contro- 
*nr  between  the  parties.  The  proceeding  was 
inasarilj  instituted  in  the  court  where  the 
y^poast  was  rendered,  and  whence  the  execu- 
te iMued.  No  other  court,  according  to  the 
sitite,  could  have  taken  jurisdiction.  It  was 
F^vided  to  enable  the  court  to  determine 
*^<tfaer  its  process  had,  as  was  claimed,  been 
■■ipplicd,  and  what  right  and  justice  required 
^^  he  done,  touching  the  property  in  the 
"^  of  its  officer.  It  was  intended  to  enable 
>  oort,  the  plaintiff  in  the  original  action, 
9i  ^  claimant,  to  reach  the  final  and  proper 
^*^  by  a  process  at  once  speedy,  informal  and 
^owMire.  That  it  was  onljr  auxiliary  and 
^^aestal  to  the  original  suit  is,  we  think,  too 
'^  to  require  discussion.  We  shall  content 
'I'lTeg  With  referring  to  some  of  the  leading 
ss^oritiei  which  bear  upon  the  subject.  Oivin 
'  Braeilopc,  2  How.  35 ;  Freeman  v.  Howe,  24 
^  4«0, 1«  L.  ed.  752;  Dunn  v.  Clarke,  8  Pet. 
'  ^iUiamt  v.  Byrne,  Hemp.  472. 

rw  judgment  of  the  court  below  is  reversed, 
^  tU  cause  will  he  remanded  to  that  court, 
^i  Sections  to  enter  a  judgment  of  reversal 
^  then  to  remit  the  case  to  the  Circuit  Court 
^ti<  Cimnty  of  Alexandria,  whence  it  came, 

Kaentiiig,  Mr.  Justice  Strons. 


BCHIGAN    CENTRAL    RAILROAD    COM- 
PANY, Plff.  in  Err., 

fittRAL    springs'    MANUFACTURING 
COMPANY. 

YSee  8.  C.  16  Wall.  818-330.) 

^•*^—iuty  to  deliver  to  connecting  carrier 
"^e**!!  violated — railroad  company — notice 
piMed  on  railroad  receipt — effect  of. 


ijx  It  the  duty  of  a  carrier.  In  the  absence  of 
3  Win. 


any  special  contract,  to  carry  safely  to  the  end  of 
his  line  and  deliver  to  the  next  carrier  In  the  route 
beyoud. 

2.  He  cannot  escape  the  responsibility  by  stor- 
ing the  goods  at  the  end  of  his  route,  without  de- 
livery or  an  attempt  to  deliver  to  the  connecting 
carrier. 

3.  Ue  has  no  right  to  assume,  in  discharge  of 
his  obligation,  that  an  offer  to  deliver  to  the  con- 
necting carrier  would  have  been  met  by  a  refusal 
to  receive. 

4.  It  is  his  duty  to  Inform  the  shipper  of  any 
unavoidable  circumstances  existing  at  the  termina- 
tion of  his  own  route,  In  the  way  of  a  prompt  de- 
livery to  the  carrier  next  In  line. 

5.  A  railroad  company  is  not  excused  from  de- 
livery to  a  connecting  carrier  by  a  clause  in  its 
charter  that  the  company  shall  be  responsible  for 
goods  on  deposit  at  Its  depots  awaiting  delivery, 
as  warehousemen  and  not  as  common  carriers. 

6.  An  unsigned  notice  on  the  back  of  a  receipt 
given  by  such  company  for  goods  to  be  transported 
bv  it,  that  all  goods  and  merchandise  are  at  the 
risk  of  the  owners  thereof  while  in  the  company's 
warehouses,  does  not  relieve  such  company  from 
Its  obligations  as  a  common  carrier. 

7.  Nothing  short  of  an  express  stipulation  by 
parol  or  In  writing  should  be  permitted  to  dis- 
charge  a  carrier  from  duties  which  the  law  has 
annexed  to  his  employment. 

[No.  107.] 
Argued  Jan,  24,  1873,    Decided  Feb,  10,  1873. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

Suit  vftis  brought  in  the  superior  court  of 
Tolland  county,  Conn.,  by  the  defendant  in  er- 
ror, to  recover  for  damages  to  certain  goods, 
while  in  the  custody  of  the  defendant  at  the 
end  of  its  line  of  railroad,  awaiting  delivery  to 
a  connecting  line  for  further  transportation. 
Upon  petition  of  the  defendant,  the  case  was 
removed  to  the  court  below,  in  which  judgment 
was  given  for  the  plaintiff;  whereupon  the  de- 
fendant sued  out  tiiis  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  F.  Chamberlain,  for  plaintiff  in  error : 

The  charter  of  plaintiff  is  first  to  be  con- 
sulted and  relied  upon,  in  determining  the 
measure  of  plaintiff's  responsibility. 

From  the  charter  we  learn  that  it  was  not  to 
be  responsible  as  common  carrier,  but  only  as 
a  warehouseman,  while  the  wool  should  be  in 
deposit  in  a  depot,  "awaiting  delivery." 

This  statute  of  Michigan  has  had  construc- 
tion given  it  by  the  highest  court  of  that  state, 
in  Railroad  Co.  v.  Hale,  6  Mich.  243,  in  which 
case  it  was  held  that  "property  in  deposit  in 
the  depots"  is  to  be  construed  as  "awaiting  de- 
livery," as  soon  as  it  is  in  condition  to  be  de- 
livered over  to  the  consignee  when  demanded, 
and  not  merely  from  the  time  when  the  right 
to  charge  for  storage  has  accrued. 

This  construction  so  Riven  is  binding  upon 
this  court  as  a  part  of  the  statute. 

Leffingwell  v.  Warren,  2  Black,  603,  17  L.  ed. 
262 ;  see,  also,  Prov.  Inst.  v.  Mass,  6  Wall.  628, 
18  L.  ed.  012. 

This  court  follows  the  latest  adjudications. 

NoTB. — Right  of  common  carrier  to  limit  com- 
mon-law  liability  by  contract,  in  the  absence  of 
nepligence — see  note,  18  L.  R.  A.  527. 

From  wTiat  liability  a  contract  that  a  common 
carrier  is  not  responsible  for  loss  or  damage  will 
eeonerate — see  note  to  New  Jersey  Steam  Nav.  Co. 
▼.  Merch.  Bank,  12  L.  ed.  U.  S.  465. 

lAability  of  common  carrier  for  goods  to  be 
transported  beyond  the  termination  of  his  line. 

The  English  rule  Is  that  the  receipt  of  goods  by 
a  carrier  directed  to  a  point  beyond  his  line  creates 
a  prima  facie  contract  to  transport  them  safely  to 
their  destination.  Watson  v.  Ambergate,  etc.  R. 
Co.  3  Bng.  L.  4  Ba.  407 ;  Scothroon  v.  South  Staff- 
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It  IS  equally  for  the  convenience  and  accom- 
modation of  the  owner  that  the  coods  be  stored 
intermediately,  at  the  end  of  the  line,  so  far 
as  concerns  the  plaintiff  in  error,  as  at  the  final 
destination  of  the  goods. 

This  proposition  has  been  repeatedly  recog- 
nized and  affirmed  since  the  leading  case  of 
Oarside  v.  Trent  d  Mersey  Nav.  Co.  4  T.  R.  581 ; 
see,  Story,  Bailm.  §§  538,  448;  Thomas  v.  R. 
Co,  10  Met.  478;  Moore  v.  U.  Co.  3  Mich.  39; 
Redf.  Carr.  §§  113,  114,  120;  Wordcn  v.  Bemis, 
32  Conn.  208. 

In  the  last-named  case  the  court  held  that 
the  carrier  next  in  line  was  ogent  of  the  owner 
to  receive,  deliver  and  forward  the  goods. 

In  the  case  in  4  T.  R.,  Butler,  J.,  says:  "The 
keeping  of  t'  '^  goods  in  the  warehouse  is  not 
for  the  convenience  of  the  carrier,  but  of  the 
owner  of  the  goods;  for  when  the  voyage  to 
Manchester  is  performed,  it  is  for  the  interest 
of  the  carrier  to  get  rid  of  them  directly,  and 
it  was  only  because  there  was  no  person  ready 
at  Manchester  to  receive  them,  that  the  de- 
fendants were  obliged  to  keep  them."  Cited 
with  approval,  10  Met.  478. 

In  tiiat  case  the  goods  were  to  go  beyond 
Manchester. 

In  the  work  on  bailments.  Judge  Story  says : 
If  a  carrier  between  A  and  B  receives  goods 
to  be  carried  from  A  to  B,  and  thence  forward- 
ed by  a  distinct  conveyance  to  C,  as  soon  as  he 
arrives  with  the  goods  at  B,  and  deposits  them 
in  his  warehouse  there,  his  responsibility  as 
carrier  ceases,  as  that  is  the  termination  of  his 
duty  as  such."  "He  then  becomes,  as  to  the 
goods,  a  mere  warehouseman,  undertaking  for 
their  further  transportation."  Story,  Bailm.  S 
538. 

So  in  the  case  of  Moore  v.  R,  Co.  3  Mich.  39, 
the  supreme  court  of  Michigan  says:  **In  the 
absence  of  any  special  contract,  the  defendants 
would  have  discnarged  themselves  as  common 
carriers,  by  the  deposit  of  the  property  in  their 
depot. 

The  condition  of  the  contract  was  binding 
upon  the  defendant  in  error,  and  entitled  the 
plaintiffs,  upon  the  facts  found,  to  the  instruc- 
tion prayed  for. 

"All  goods  and  merchandise  will  be  at  the 
risk  of  the  owners  thereof  while  in  the  com- 
pany's warehouses,  except  such  loss  or  injury 
as  may  arise  from  the  negligence  of  the  agents 
of  the  company." 

The  receipt,  without  dissent,  by  a  consignor 
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of  a  bill  of  lading,  by  which  the  carrier  stipu- 
lates against  liability  for  loss  by  fire,  dis- 
charges the  carrier  from  liability  for  such  loss 
not  caused  by  his  own  negligence. 

Or  ace  v.  Adams,  100  Mass.  505. 

In  an  action  against  a  carrier,  evidence  is 
not  admissible,  in  the  absence  of  fraud,  to  show 
that  the  consignor  did  not  read  the  terms  of 
the  bill  of  lading. 

100  Mass.  505,  and  cases  there  referred  to. 

The  common-law  liability  of  the  carrier  for 
the  safe  carriage  of  goods  may  be  limited  and 
qualified  by  special  contract  with  the  owner, 
provided  such  special  contract  does  not  attempt 
to  covrr  losses  by  negligence  or  misconduct. 

York  Co.  V.  R.  Co.  3  Wall.  107  (70  U.  S. 
XVIII:  170)  ;  see,  also,  R.  Co.  v.  Forsyth,  61 
Pa.  81;  to  same  effect,  Latorenee  v.  R.  Co.  36 
Conn.  63,  6  Blatchf.  64. 

A  bill  of  lading  fixes  the  rights  of  the  parties 
when  its  terms  have  been  agreed  upon,  and  its 
acceptance  by  the  consignor,  without  objection, 
is  an  implied  assent  to  its  terms. 

MoMeUan  v.  R.  Co.  16  Mich.  79;  see  pp.  114, 
116,  126-130;  Oil  Co.  v.  R.  Co.  52  Barb.  72. 

Mr.  A.  P.  Hyde,  for  defendant  in  error: 

I.  As  to  the  rule  of  common  law. 

We  claim  it  to  be  the  duty  of  the  carrier  to 
safely  convey  and  deliver  the  goods  to  the  con- 
signee; and  although  in  the  case  of  railroad 
corporations  as  common  carriers,  goods  must 
be  delivered  and  received  at  the  stations  of  the 
company,  yet,  the  strict  liability  of  the  com- 
mon carrier  remains  until  the  consignee  has  a 
reasonable  opportunity  to  inspect  and  receive 
the  goods  after  their  arrival. 

In  Norway  Plains  Co.  v.  R.  Co.  1  Gray,  263, 
the  supreme  court  of  Mass.  held,  substantially, 
that  when  goods  transported  by  a  railway 
company  arrived  at  the  point  of  their  final 
destination  and  were  unloaded  in  their  depot, 
the  railroad  company,  eo  instanti  ceased  to 
hold  the  goods  as  common  carriers,  and  there- 
after were  responsible  as  warehousemen  only. 

It  will  hardly  be  denied  that  this  decision 
was  a  departure  from  the  law,  as  it  had  pre- 
viously been  understood  and  administered. 

We  are  aware  that  this  doctrine  was  at  first 
received  with  considerable  approbation  by  the 
courts  of  some  of  the  other  states ;  but  we  think 
the  general  current  of  authority,  especially  of 
the  latter  decisions,  luis  been  adverse. 

Soon  after  this  decision  was  rendered,  the 
supreme  court  of  N.  H.,  in  the  case  of  Moses 


ordshlre  R.  Co.  18  Edr-  L.  ft  Bq.  553 :  Crouch  v. 
liondon.  etc.  R.  Co.  25  Bog:.  J*,  ft  Eg.  287 ;  Bristol 
ft  Exeter  R.  Co.  v.  Collins.  7  H.  L.  Ca.  104 ;  Coxon 
V.  Gt.  Western  R.  Co.  5  H.  ft  N.  274 ;  Muscamp  v. 
Lancaster  ft  P.  J.  R.  Co.  8  M.  ft  W.  424  :  Directors 
of  B.  ft  R.  R.  Co.  V.  Collins,  5  H.  ft  N.  060. 

The  prevailing:  American  rule  la  that  the  receipt 
of  goods,  by  a  carrier,  directed  to  a  point  bej'ond 
the  terminus.  Implies  merely  an  unaertaking  by 
the  common  carrier  to  deliver  them  to  the  next  suc- 
ceeding carrier,  and  that  after  a  safe  delivery  to 
the  next  carrier  in  the  regular  course  of  trans- 
portation, he  Is  not  liable  for  damages.  Burroughs 
v.  Norwich,  etc.  R.  Co.  100  Mass.  26,  1  Am.  Rep. 
78;  Reed  v.  U.  8.  Express  Co.  48  N.  Y.  462, 
8  Am.  Rep.  501 ;  Gray  v.  Jackson.  51  N.  H.  9, 
12  Am.  Rep.  1 ;  Lawrence  v.  Winona,  etc.  R.  Co. 
16  Minn.  .190.  2  Am.  Rep.  130;  Rawson  v.  Hol- 
land, 5  Daly,  15 ;  A  ltd.  50  N.  Y.  611 ;  Am.  Expreas 
Co.  V.  Second  Natl.  Bk.  60  Pa.  .H94,  8  Am.  Rep. 
r08:  Bklnner  v.  Hall.  60  Me.  477;  Perkins  v.  P. 
B.  ft  P.  R.  Co.  47  Me.  573;  Grindle  v.  Eastern 
Ex.  Co.  67  Me.  317,  24  Am.  Rep.  31;  Bait,  etc. 
R.  Co.  V.  Schumacher,  29  Md.  168;  Mullaskey  v. 
SOS  .   - 


Phlla.  etc.  R.  Co.  0  Phlla.  114 ;  Hood  v.  N.  Y.  ft 
N.  H.  R.  Co.  22  Conn.  1 :  Converse  v.  N.  ft  N.  Y. 
Trans.  Co.  S3  Conn.  177;  McMillan  v.  Mich.  8. 
etc.  R.  Co.  16  Mich.  79 ;  Crawford  v.  Southern  R. 
Assn.  51  Miss.  222,  24  Am.  Rep.  626;  Carter  v. 
Peak,  4  Sneed.  203 ;  Brintnall  v.  Saratoipa  ft  W* 
R.  Co.  82  VL  665:  Jenneson  v.  Camden  ft  Amboy 
R.  Co.  4  Am.  L.  Reg.  234 ;  Grover  ft  B.  Sewing 
Mach.  Co.  V.  Mo.  I*ac.  R.  Co.  70  Mo.  672,  85  Am. 
Rep.  444. 

in  some  cases,  however,  carriers  who  have  re- 
ceived goods  marked  for  places  beyond  their  lines, 
have  been  held  liable  for  their  safe  delivery  at 
their  destination,  generally  upon  an  Implied  con- 
tract to  deliver  them  as  marked.  Wilcox  v.  Parme- 
lee,  3  Baodf.  610 ;  Bennett  v.  Fllyon.  1  Fla.  403 ; 
111.  Cent  R.  Co.  v.  Copeland.  24  111.  332;  HI. 
Cent.  R.  Co.  v.  Johnson,  34  111.  389 :  Noyes  v. 
Rutland  ft  B.  R.  Co.  27  Vt.  110;  Teal  v.  Bears, 
9  Barb.  317 ;  Mosher  v.  Southern  Express  Co,  38 
Ga.  37;  Southern  Ex.  Co.  v.  Shea.  .^8  Ga.  519; 
Angle  V.  Miss,  ft  M.  R.  Co.  9  Iowa,  487 ;  Mulligan 
v.  III.  Cent.  R.  Co.  30  Iowa,  181,  14  Am.  Rep.  514 ; 
Kyle  V.  Laurens  R.  Co.  10  Rich.  U  282;  III.  Cent 
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T.  R.  Co,  32  N.  H.  523,  were  called  upon 
to  determine  the  law  upon  the  same  facts  as 
this  case  grew  out  of,  the  same  fire,  and  it  was 
decided  that  the  liability  of  the  carrier  contin- 
ued until  the  consignee  had  a  reasonable  oppor- 
tunity to  remove  the  goods  during  the  usual 
hours  of  business.  The  court  comment  upon 
and  disapprove  of  the  rule  laiddo^vn  in  the  case 
of  Worway  Plains  Co.  v.  R.  Co.  aupra. 

In  a  late  case  in  Vermont,  Blumenthal  v. 
Brainard,  •SB  Vt.  402,  the  court  discusses  the 
merits  of  the  two  cases  just  referred  to^  and 
approves  of  the  doctrine  of  the  N.  H.  court. 

So,  too,  the  supreme  court  of  Wisconsin  in 
Wood  V.  Crocker,  18  Wis.  345,  after  discussing 
and  contrasting  the  two  decisions,  adopts  that 
of  the  N.  H.  court  as  enunciating  the  true  rule. 

In  Graves  v.  Steamboat  Co.  38  Conn.  143, 
Seymour,  J.,  in  giviDg  the  opinion  of  the  court, 
after  commenting  upon  Qatliffe  v.  Bourne,  4 
Bing.  (N.  C.)  314,  says:  "We  think  Chief  Jus- 
tice Kimball  expresses  the  true  rule  governing 
the  rule  of  carriers,  to  wit ;  that  they  are  bound 
as  carriers  to  deliver  the  goods  to  the  consignee 
provided  the  consignee  appears  within  a  rea- 
sonable time  to  receive  them.  And  that  the 
consignee  is  entitled  to  a  fair  and  reasonable 
opportunity  to  receive  his  goods,  before  the 
carrier  can  deliver  them  over  to  himself  or  to 
another  as  warehouseman." 

In  Buckley  v.  Railroad  Co.  18  Mich.  121,  it  is 
held  that,  "In  the  absence  of  any  usage,  special 
circumstances  or  agreement,  the  liability  of 
railway  corporations  for  goods  in  warehouses, 
awaiting  delivery,  is  that  of  common  carriers." 

The  rule  in  New  York  is  the  same. 

Miller  v.  Bieam  Nav.  Co.  10  N.  Y.  431 ;  Good- 
win V.  Railroad  Co.  58  Barb.  105;  see,  also. 
Railroad  Co.  v.  Ayres,  5  Dutch.  303 ;  Bartholo- 
mew V.  Railroad  Co.  53  111.  227 ;  Richardson  v. 
Goddard,  23  How.  28,  16  L.  ed.  412. 

But  whatever  doubt  may  exist  as  to  the.  rule 
to  be  applied  when  the  goods  have  arrived  at 
their  final  destination,  there  can  be  no  question 
as  to  the  liability  of  the  carrier  who  receives 
goods,  the  final  destination  of  which  is  beyond 
his  particular  line. 

The  liability  of  the  carrier  thus  receiving 
goods  is  clearly  to  carry  safely  and  deliver  to 
the  next  carrier  upon  the  route;  and  the  liabil- 
ity of  such  party  so  receiving  goods  is  ordi- 
narily that  of  a  common  carrier,  and  so  con- 
tinues until  delivery  is  «iade  to  the  next  carrier 
on  the  route. 


B.  Co.  V.  Frankenberg,  54  III.  88,  5  Am.  Rep.  02 : 
Bast  Ten.  ft  Va.  B.  Co.  v.  Rogers,  6  Helsk.  148, 
10  Am.  Rep.  680;  Krle  R.  Co.  v.  Wilcox,  84  111. 
230.  25  Am.  Rep.  451 ;  Mobile  ft  Glrard  R.  C.  Co.  v. 
Copeland,  68  Ala.  210,  85  Am.  Rep.  13. 

If  connecttrig  line  will  not  receive  them,  carrier 
may,  after  a  reasonable  time,  store  them,  and  then 
be  liable  only  as  warehouseman.  Nutting  v.  Conn. 
Riv.  R.  Co.  1  Gray,  502  ;  Rawson  v.  Holland,  50 
N.  Y.  611,  17  Am.  Rep.  394. 

Carrier  is  not  relieved  from  liability  as  an  in- 
surer by  simply  imloadlng  goods  at  end  of  bis 
roate  and  storing  them  in  a  warehouse  without  de- 
livery to  next  carrier.  Mtna,  Ins.  Co.  v.  Wheeler, 
5  Lana  480 ;  Afld.  40  N.  Y.  610 ;  Dunson  v.  N.  Y. 
etc.  R.  Co.  3  Lana.  265;  Iriah  v.  Milwaukee  etc. 
R.  Co.  10  Minn.  370,  18  Am.  Rep.  340. 

Common  carrier  contracting  to  deliver  goods  at 
a  certain  place  is  liable  for  them  after  they  have 
been  delivered  at  an  intermediate  point  to  another 
carrier  to  forward  to  their  destination.  Little  v. 
Semple,  8  Mo.  00,  40  Am.  Dec.  123. 

Contract,  to  be  liable  beyond  his  own  line,  may 
be  Implied  from  circumstances,  without  express 
16  Wall. 


Redf.  Car.  §|  114,  115,  184,  n. 

In  sucli  case  (which  is  the  case  now  under 
consideration)  there  is  no  disagreement  in  the  .. 
American  authorities. 

Gould  v.   Chapin,  20  N.  Y.  259;   Ladw  v 
Griffith,  25  N.  Y.  364. 

In  McDonald  v.  Railroad  Co.  34  N.  Y.  407, 
Judge  Smith,  in  delivering  the  opinion  of  the 
court  (p.  502),  said:  '*As  a  general  rule,  the 
storing  under  such  circumstances  should  be 
held  to  be  a  mere  accessory  to  the  transporta- 
tion, and  the  goods  should  be  under  the  pro- 
tectipn  of  tlie  rule  which  makes  the  carrier 
liable  as  an  insurer  from  the  time  the  owner 
transfers  their  possession  to  the  first  carrier, 
till  they  are  delivered  to  him  at  the  end  of  the 
route." 

In  Dunson  v.  Railroad  Co.  3  Lans.  265,  a 
similar  doctrine  is  maintained. 

See  also  Condict  v.  Railro<id  Co.  4  Lans.  106. 

In  a  late  and  well-reasoned  case,  Laujrence  v. 
Railroad  Co.  15  Minn.  390,  the  aame  doctrine  is 
adopted,  as  sustained  by  reason  and  authority. 

II.  Is  the  plaintiff  relieved  from  liability 
under  the  provisions  of  its  charter  ? 

The  whole  section  of  the  charter,  from  which 
the  clause  quoted  on  page  12  of  the  record 
is  taken,  reads  as  follows :  "The  said  company 
may  charge  and  collect  a  reasonable  sum  for 
storage,  upon  all  property  which  shall  have 
been  transported  by  them,  upon  delivery  there- 
of at  any  of  their  depots,  and  which  shall  have 
remained  at  any  of  their  depots,  more  than  four 
days;  provided,  that  elsewhere  than  at  their 
Detroit  depot,  the  consignee  shall  have  been 
notified,  if  kno^n,  either  personally  or  by  no- 
tice left  at  his  place  of  business  or  residence, 
or  by  notice  sent  by  mail,  of  the  receipt  of  such 
property,  at  least  four  days  before  any  storage 
shall  be  charged,  and  at  the  Detroit  depot  such 
notice  shall  be  given  twenty-four  hours  (Sim- 
days  excepted)  before  any  storage  shall  be 
charged ;  but  such  storage  may  be  charged  after 
the  expiration  of  said  twenty-four  hours  upon 
goods  not  taken  away;  provided,  that  in  all 
cases  the  said  company  shall  be  responsible  for 
goods  on  deposit  in  any  of  their  depots  await- 
ing delivery,  as  warehousemen,  and  not  as  com- 
mon carriers." 

This  whole  section  clearly  refers  to  cases 
where  the  goods  have  arrived  at  their  final  des- 
tination and  are  awaiting  their  delivery  to 
their  owner. 


contract.  Morse  v.  Vt.  etc.  R.  Co.  41  Vt  650; 
Cutts  V.  Brainard.  42  Vt.  666,  1  Am.  Rep.  368; 
Najae  v.  B.  &  L.  R.  Co.  7  Allen,  320 ;  Nashua  Lock 
Co.  V.  W.  ft  N.  R.  Co.  48  N.  H.  330,  2  Am  Rep. 
242 ;  Barter  v.  Wheeler,  40  N.  H.  0,  6  Am.  Rep. 

434. 

A  railway  company  may,  by  contract,  assume  to 
carry  goods  beyond  its  line,  and  it  will  be  then  lia- 
ble as  a  common  carrier  for  the  entire  route.  Hill 
Mfg.  Co.  V.  Boston  &  L.  R.  Co.  104  Mass.  122,  6 
Am.  Rep.  202.  ^  ^^  ,  ^ 

It  is  a  question  of  fact  whether  a  carrier  under- 
took to  carry  goods  to  place  beyond  the  terminus 
of  his  line.     Gray  v.  Jackson,  51  N.  H.  0,  12  Am. 

Carrier  may,  by  receipt  or  bill  of  lading,  limit 
his  liability  to  his  own  route.  Erie  R.  Co.  v.  Wil- 
cox, 84  III.  230,  25  Am.  Rep.  451 ;  Merchs.  Dls. 
&  Trans.  Co.  v.  Moore.  88  111.  136 ;  Hadd  v.  U.  S. 
&  C.  Ex.  Co.  52  Vt.  335.  36  Am.  Rep.  757. 

The  Implied  obligation  of  a  carrier  to  the  public 
Is  limited  by  the  termini  of  his  own  rout«.  P.  C.  ft 
St.  L.  R.  Co.  ▼.  Morton,  61  Ind.  630,  28  Am.  Rep. 
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In  the  case  of  Railroad  Co,  v.  Ward,  2  Mich. 
638,  the  supreme  court  of  that  state  not  only 
4ield  ill  accordance  with  our  claim,  but  went 
further  and  held  that  the  words  "awaiting  de- 
livery" applied  to  the  goods  Only  after  notice 
giveii  to  the  consignee  as  specified  in  the  char- 
teh 

In  Railroad  Co,  y.  Hale,  6  Mich.  243,  the 
court  modified  the  decision  last  referred  to^  to 
the  extent  of  holding  that  the  words  "awaiting 
delivery"  exempt  the  company  after  the  goods 
arrive  at  their  destination  and  are  ready  for 
delivery,  even  though  notice  had  not  been  given 
to      e  consignee. 

But  there  is  nothing  in  this  decision  which 
can  justify  the  claim  of  the  plaintiffs  in  this 
case. 

The  court,  In  case  cited  above,  says,  p.  255: 
"Goods  are  on  deposit  at  the  depots  of  the  com- 
pany, either  awaiting  transportation  or  await- 
ing delivery.  This  section  has  reference  only 
to  goods  which  *have  been  transported  and 
placed  in  the  company's  depots  for  delivery  to 
the  consignee,"  etc. 

In  this  case  the  goods  were  clearly  awaiting 
transportation. 

So,  too,  the  court  carefully  guards  against 
the  construction  that  the  responsibility  of  the 
company  as  carrier  ceases  upon  the  arrival  of 
the  goods  in  its  depot,  even  though  at  the  point 
of  their  final  destination;  for  oq  p.  254,  in  de- 
termining what  is  meant  by  the  words  "await- 
ing delivery,"  it  says:  "By  this  we  do  not  mean 
to  be  imderstood  that  the  mere  deposit  of  the 
goods  in  the  depot  was  sufficient,"  etc.  And 
again;  "Now,  property  is  awaiting  delivery  as 
soon  as  it  is  in  a  situation  to  be  delivered  over 
to  the  consignee  when  demanded." 

In  the  late  case  of  Mill8  v.  Railroad  Co.  45 
K.  Y.  622,  the  questions  decided  were  identical 
with  those  before  this  court.  That  suit  was 
brought  to  recover  for  the  loss  of  goods  burned 
in  the  same  depot  and  by  the  same  fire  as  those 
in  this  suit. 

The  decision  in  the  above  case  would  seem 
to  be  decisive  of  the  case  now  before  the  court. 

III.  Is  the  plaintiff  relieved  from  responsi- 
bility by  the  terms  of  the  receipt  given  when 
the  goods  were  received? 

The  only  words  relied  upon  by  the  plaintiff 
in  error  are  these:  "All  goods  and  merchandise 
will  be  at  the  risk  of  the  owners  thereof,  while 
in  the  company's  warehouses,"  etc. 

In  Blumenthal  v.  Brainard,  38  Vt.  402,  the 
court  held  that  a  notice  on  the  back  of  a  re- 
ceipt (which  in  that  case  was  that  "all  goods 
ana  merchandise  will  be  at  the  risk  of  the 
owners  thereof,  while  in  the  storehouses  of  the 
company")  did  not  amount  to  a  contract. 

See  also  Railroad  Co.  v.  Ward,  2  Mich.  638; 
Railroad  Co.  v.  Bale,  0  Mich.  243 ;  McMillan  v. 
Railroad  Co.  16  Mich.  79;  Condiot  v.  Railroad 
Co.  4  I^ans.  106;  Railroad  Co.  v.  Frankenherg, 
64  111.  88 ;  Hooper  y.  Welle,  2  Redf .  Am.  Railw. 
Cas.  247,  and  n. 

By  a  statute  of  Michigan,  approved  Febru- 
ary, 1855,  it  is  enacted  as  follows:  "No  rail- 
road corporation  created  in  this  state  shall  be 
suffered  to  lessen,  or,  directly  or  indirectly, 
abridge  their  common-law  liability  as  such 
common  carriers."  Stat,  of  Mich.  Compilation 
of  1871,  p.  768,  sec.  2344. 

Also,  by  an  act  of  March  27,  1867,  which,  al- 

aoo 


though  passed  after  the  loss  in  this  case,  yet 
illustrates  the  views  of  the  legislature  of  that 
state  as  to  the  effect  public  policy  requires 
should  be  given  to  such  notices,  it  was  enacted 
as  follows:  "That  no  railroad  company  shall 
be  permitted  to  change  or  limit  its  common-law 
liability  as  a  common  carrier,  by  any  contract 
or  in  any  other  manner,  except  by  a  written 
contract,  none  of  which  shall  be  printed,  which 
shall  be  signed  by  the  owner  or  shipper  of  the 
goods  or  property  to  be  carried. 

Stat,  of  Mich.  Compilation  of  1871,  p.  783, 
sec.  2386. 

But  all  the  cases  agree  that  the  language  of 
such  contracts  relieving  carriers  of  their  com- 
mon-law liability,  should  receive  a  strict  con- 
struction as  against  the  carrier. 

Mr.  Justice  Dayis  delivered  the  opinion  oi 
the  court: 

If  the  plaintiffs  in  error  are  to  be  considered 
as  warehousemen  at  the  time  the  wool  in  ques- 
tion was  burned,  they  are  not  liable  in  this  ac- 
tion, because  the  fire  which  caused  its  destruc- 
tion was  not  the  result  of  any  negligence  on 
their  part.  If,  on  the  contrary,  their  duties  as 
carriers  had  not  ceased  at  the  time  of  the  acci- 
dent, and  there  are  no  circumstances  connected 
with  the  transaction  which  lessen  the  rigor  of 
the  rule  applicable  to  that  employment,  they 
are  respon8u>le;  for  carriers  are  substantially 
insurers  of  the  property  intrusted  to  their  care. 
The  controversy  is  as  to  the  nature  of  the  bail- 
ment when  the  fire  took  place.  The  jury,  un- 
der the  instructions  of  the  court,  found  that 
the  railroad  company  were  chargeable  as  car- 
riers and  this  writ  of  error  is  prosecuted  to  re- 
verse that  decision.  The  case,  as  contained  in 
the  bill  of  exceptions,  is  in  substance  this : 

In  October,  1865,  at  Jackson,  a  station  on  the 
Michigan  Central  railroad  about  seventy-five 
miles  west  of  Detroit,  one  Bostwick  delivered 
to  the  agent  of  the  company  for  transporta- 
tion, a  (quantity  of  wool  consigned  to  the  de- 
fendant in  error  at  Stafford,  Conn.,  and  took 
a  receipt  for  its  carriage,  on  the  back  of  which 
was  a  notice  that  all  goods  and  merchandise 
are  at  the  risk  of  the  owners  while  in  the 
warehouses  of  the  company,  unless  the  loss  or 
injury  to  them  should  happen  through  the  neg- 
ligence of  the  agents  of  the  company.  Verbal 
instructions  were  given  by  Bostwick  that  the 
wool  should  be  sent  from  Detroit  to  Buffalo  by 
lake  in  steamboats,  which  instructions  were 
embodied  in  a  bill  of  lading  sent  with  the  wool. 
Although  there  were  several  lines  of  transporta- 
tion from  Detroit  eastward,  by  which  the  wool 
could  have  been  sent,  there  was  only  one  trans- 
portation line  propelled  by  steam  on  the  lakes, 
and  this  line  was,  and  had  been  for  some  time,, 
unable,  in  the  regular  course  of  business,  to 
receive  and  transport  freight  which  had  accu- 
mulated in  large  quantities  at  the  railroad  de- 
pot in  Detroit.  This  accumulation  of  freight 
there,  and  the  limited  ability  of  the  line  of  pro- 
pellers to  receive  and  transport  it,  were  well 
known  to  the  officers  of  the  road,  but  neither 
the  consignor  nor  the  consignee,  nor  the  station 
master  at  Jackson,  was  informed  on  this  sub- 
ject. The  wool  was  carried  over  the  road  to  the 
depot  in  Detroit,  and  remained  there  for  a 
period  of  six  days,  when  it  was  destroyed  by  an 
accidental  fire.    During  all  the  time  it  was  in 
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"^  depot,  H  was  ready  to  be  delivered  for  fur- 
ier  transportation  to  tht  carrier,  upon  the 
rate  indicated.  The  charter  of  the  company, 
liiidi  was  pleaded  and  offered  in  evidence,  con- 
uin  a  dause  that  in  all  cases  the  company 
^iill  be  responsible  for  goods  on  deposit  in  any 
4  tbor  depots,  awaiting  delivery,  as  ware* 
Mdemen  and  not  as  common  carriers. 

Ob  tins  state  of  facts,  the  circuit  court  re- 
tMd  to  charge  the  jury  that  the  liability  of 
*je  plaintiffs  in  error  was  a  limited  one  of  a 
QR^oaseman,  importing  only  ordinary  care; 
si:,  OB  the  contrary,  charged  that  they  were 
able  for  the  wool  as  common  carriers  during 
rj  transportation  from  Jackson  to  Detroit,  and 
dia  its  arrival  there,  for  such  reasonable  time 
a  ueordiDg  to  their  usual  course  of  business, 
3der  the  actual  circumstances  in  which  they 
^4  tbe  wool,  would  enable  them  to  deliver  to 
if  next  carrier  in  the  line ;  but  that  the  de- 
Mant  in  error  took  the  risk  of  the  next  car- 
rj  line  not  being  ready  and  willing  to  take 
oM  wool,  and  submitted  to  the  jury  to  say 
ftttlm', under  all  the  circumstances  in  the  case 
Bcfidence  before  them,  such  reasonable  time 
Ud  dapeed  before  the  occurrence  of  the  fire. 

It  is  not  necessary  in  the  state  of  this  record 
':  p  into  the  general  subject  of  the  duty  of 
tsmeri  in  respect  to  goods  in  their  custody 
i'jth  have  arrived  at  their  final  destination, 
(iferait  views  have  been  entertained  by  dif- 
'^nit  jurists  of  what  the  carrier  is  required  to 

*  ita  the  transit  is  ended  in  order  to  termi- 
at(  his  liability ;  but  there  is  not  this  difTer- 
*»  of  opinion  in  relation  to  the  rule  which  is 
Q^iieriile  while  the  property  is  in  process  of 
^ttiportation  from  the  place  of  its  receipt  to 
-tpjaee  of  its  destination. 

lasaefa  cases  it  is  the  duty  of  the  carrier,  in 
^tbience  of  any  special  contract,  to  carry. 
*^7  to  the  end  of  his  line  and  to  deliver  to 
>  not  carrier  in  the  route  beyond.  This  rule 
"^Jahilitv  is  adopted  generally  by  the  courts 
I  this  country,  although  in  England,  at  the 
^vst  time,  and  in  some  of  the  states  of  the 

aw,  the  disposition  is  to  treat  the  obligation 
1 4e  carrier  who  first  receives  the  goods  as 
"*tiiaing  throughout  the  entire  route.  It  is 
^fortunate  for  the  interests  of  commerce  that 
-*»  a  any  diversity  of  opinion  on  such  a  sub- 
.<«specially  in  this  country;  but  the  rule 
-Jt  holds  the  carrier  only  liable  to  the  extent 
^  til  own  route,  and  for  the  safe  storage  and 
*=JT«f7  to  the  next  carrier,  is  in  itself  so  just 
■treasonable  that  we  do  not  hesitate  to  give 
:«r  sanction.  Public  policy,  however,  re- 
^  that  the  rule  should  be  enforced,  and 
^*]  will  not  allow  •the  carrier  to  escape  re- 
''^Aility  on  storing  the  goods  at  the  end  of 
^  roite,  without  delivery  or  an  attempt  to 
'^«r  to  the  ccmnecting  carrier.  If  there  be  a 
^^^Bty  for  storage  it  will  be  considered  a 
^aeeeaaory  to  the  transportation,  and  not 

*  ^nging  the  nature  of  the  bailment.  It  is 
'^  doir  that  the  simple  deposit  of  the  goods 
\  t^  carrier  in  his  depot,  unaccompanied  by 
■?  ui  indicating  an  intention  to  renounce  the 
^■Vitioii  of  a  carrier,  will  not  change  or 
^^  ntn  his  liability.  It  may  be  that  cir- 
'^^^aiees  may  arise  after  the  goods  have 
^"ttW  tlfte  depot  which  would  justify  the  car- 
''f  in  warehousing  them,  but  if  he  had  reason- 


able  grounds  to  anticipate  the  occurrence  of 
these  adverse  circumstances  when  he  received 
the  goods,  he  cannot  by  storing  them  change 
his  relation  towards  them. 

Testing  the  case  in  hand  by  these  well-set- 
tled principles,  it  is  apparent  that  the  plain- 
tilTs  in  error  are  not  relieved  of  their  proper 
responsibility,  unless  through  the  provisions  of 
their  charter,  or  by  the  terms  of  the  receipt 
which  was  given  when  they  received  the  wool. 
They  neither  delivered  nor  offered  to  deliver 
the  wool  to  the  propeller  company.  Nor  did 
they  do  any  act  manifesting  an  intention  to 
devest  themselves  of  the  character  of  carrier 
and  assume  that  of  forwarder. 

It  is  insisted  that  the  offer  to  deliver  would 
have  been  a  useless  act,  because  of  the  inability 
of  the  line  of  propellers,  with  their  means  of 
transportation,  to  receive  and  transport  the 
freight  which  had  already  accumulated  at  the 
Michigan  Central  depot  for  shipment  by  lake. 
One  answer  to  this  proposition  is,  that  the  com- 
pany had  no  right  to  assume,  in  discharge  of 
its  obligation  to  this  defendant,  that  an  offer  to 
deliver  this  particular  shipment  would  have 
been  met  by  a  refusal  to  receive.  Apart  from 
this,  how  can  the  company  set  up,  by  way  of 
defense,  this  limited  ability  of  the  propeller 
line  when  the  officers  of  the  road  knew  of  it  at 
the  time  the  contract  of  carriage  was  entered 
into,  and  the  other  party  to  the  contract  had 
no  information  on  the  subject? 

It  is  said,  in  reply  to  this  objection,  that  the 
company  *could  not  have  refused  to  re-  [*326 
ceive  the  wool,  having  ample  means  of  carriage, 
although  it  knew  the  line  beyond  Detroit  se- 
lected by  the  shipper  was  not  at  the  time  in  a 
flituation  to  receive  and  transport  it.  It  is  true 
the  company  was  obliged  to  carry  for  all  per- 
sons, without  favor,  in  the  regular  course  of 
business,  but  this  obligation  did  not  dispense 
with  a  corresponding  obligation  on  its  part  to 
inform  the  shipper  of  any  unavoidable  circum- 
stances existing  at  the  termination  of  its  own 
route  in  the  way  of  a  prompt  delivery  to  the 
carrier  next  in  line.  This  is  especially  so  when, 
as  in  this  case,  there  were  other  lines  of  trans- 
portation from  Detroit  eastward  by  which  the 
wool,  without  delay,  could  have  been  forwarded 
to  its  place  of  destination.  Had  the  shipper  at 
Jackson  been  informed,  at  the  time,  of  tne  seri- 
ous hindrances  at  Detroit,  to  the  speedy  transit 
of  goods  by  the  lake,  it  is  fair  to  infer,  as  a 
reasonable  man,  he  would  have  given  a  differ- 
ent direction  to  his  property.  Common  fairness 
requires  that  at  least  he  should  have  been  told 
of  the  condition  of  things  there,  and  thus  left 
free  to  choose,  if  he  saw  fit,  another  mode  of 
conveyance.  If  this  had  been  done  there  would 
be  some  plausibility  in  the  position  that  six 
days  was  an  unreasonable  time  to  require  the 
railroad  company  to  hold  the  wool  as  a  com- 
mon carrier  for  delivery.  But  under  the  cir- 
cumstances of  this  case  the  company  had  no 
right  to  expect  an  earlier  period  for  delivery, 
and  cannot,  therefore,  complain  of  the  response 
of  the  jury  to  the  inquiry  on  this  subject  sub- 
mitted to  them  by  the  circuit  court. 

It  is  earnestly  argued  that  the  plaintiffs  in 
error  are  relieved  from  liability  under  the  pro- 
visions of  their  charter,  if  not  by  the  rules  of 
the  common  law. 
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The  whole  section  of  the  charter  from  which 
the  exemption  from  liability  is  claimed  is  as 
follows :  the  said  company  may  charge  and  col- 
lect a  reasonable  sum  for  storage  upon  all  prop- 
erty which  shall  have  been  transported  by  them 
upon  delivery  thereof  at  any  of  their  depots 
and  which  shall  have  remained  at  any  of  their 
depots  more  than  four  days:  Provided,  that 
elsewhere  than  at  their  Detroit  depot  the  con- 
signee shall  have  been  notified  if  known  either 
personally  or  by  notice  left  at  his  place  of  busi- 
ness or  residence,  or  by  notice  sent  by  mail  of 
the  receipt  of  such  property  at  least  four  days 
before  any  storage  shall  be  charged  and  at  the 
Detroit  depot,  such  notice  shall  be  given 
twenty-four  hours  (Sundays  excepted)  before 
any  storage  shall  be  charged ;  but  such  storage 
may  be  charged  after  the  expiration  of  said 
twenty- four  hours,  upon  goods  not  taken  away: 
Provided,  that  in  ail  cates  the  said  company 
shall  be  responsible  for  goods  on  deposit  in  any 
of  their  depots  awaiting  delivery  as  warehouse- 
men and  not  as  common  carriers." 

It  is  quite  clear  that  this  section  refers  to 
property  which  has  reached  its  final  destination 
and  is  there  awaiting  delivery  to  its  owner.  If 
so,  how  can  the  proviso  in  question  be  made 
to  apply  to  another  and  distinct  class  of  prop- 
erty? To  perform  this  office  it  must  act  inde- 
pendently of  the  rest  of  the  section,  and  enlarge 
327*]  rather  *than  limit  the  operation  of  it. 
This  it  cannot  do,  unless  words  are  used  which 
leave  no  doubt  the  legislature  intended  such  an 
effect  to  be  given  to  it. 

It  is  argued,  however,  that  there  is  no  differ- 
ence between  goods  to  be  delivered  to  the  owner, 
at  their  final  destination,  and  goods  deliverable 
to  the  owner  or  his  agent,  for  further  carriage. 
That  in  both  cases,  as  soon  as  they  are  "ready 
to  be  delivered"  over  they  are  "awaiting  de- 
livery." This  position,  although  plausible,  is 
not  sound.  There  is  a  clear  distinction,  in  our 
opinion,  between  property  in  a  situation  to  be 
delivered  over  to  the  consignee  on  demand,  and 
property  on  its  way  to  a  distant  point  to  be 
taken  thence  by  a  connecting  carrier.  In  the 
former  case  it  may  be  said  to  be  awaiting  de- 
livery ;  in  the  latter,  to  be  awaiting  transporta- 
tion. And  this  distinction  is  recognized  by 
the  supreme  court  of  Michigan  in  the  case  of 
the  present  plaintiffs  in  error  against  Hale. 
6  Mich.  243.  The  courts  in  speaking  on  this 
subject,  say,  "that  goods  are  on  deposit  in  the 
depots  of  the  company,  either  awaiting  trans- 
portation or  awaiting  delivery,  and  that  the 
section  (now  under  consideration)  has  refer- 
ence only  to  goods  which  have  been  transported 
and  placed  in  the  company's  depots  for  delivery 
to  the  consignee."  To  the  same  effect  is  a  re- 
cent decision  of  the  court  of  appeals  of  New 
York  {Mills  v.  Railroad  Co.  45  N.  Y.  626)  in  a 
suit  brought  to  recover  for  the  loss  of  goods  by 
the  same  fire  that  consumed  the  wool  in  this 
case,  and  which  were  marked  for  conveyance  by 
the  same  line  of  propellers  on  lake  Erie. 

It  is  insisted,  however,  by  the  plaintiffs  in 
error,  if  they  are  not  relieved  from  liability  as 
carriers  by  the  provisions  of  their  charter, 
that  the  receipt  taken  by  the  consignor,  with- 
out dissent,  at  the  time  the  wool  was  received, 
discharges  them.  The  position  is,  that  the 
imsigned  notice  printed  on  the  back  of  the  re- 
ceipt is  a  part  of  it,  and  that,  taken  together, 
302 


they  amoimt  to  a  contract  binding  on  the  de- 
fendants in  error. 

**Thi8  notice  is  general,  and  not  con-  [*328 
fined,  as  in  the  section  of  the  charter  we  have- 
considered,  to  goods  on  deposit  in  the  depots 
of  the  company  awaiting  delivery.  It  is  a  dis- 
tinct announcement  that  all  goods  and  mer- 
chandise are  at  the  risk  of  the  owners  thereof 
while  in  the  company's  warehouses,  except  M 
such  loss  or  injury  as  may  arise  from  the  neg- 
ligence of  the  agents  of  the  company.  The 
notice '  was,  doubtless,  intended  to  secure  im- 
munity for  all  losses  not  caused  by  negligence 
or  misconduct  during  the  time  tlie  property  re- 
mained in  the  depots  of  the  company,  whether 
for  transportation  on  their  own  line,  or  beyond, 
or  for  delivery  to  consignees.  And  such  will  be 
its  effect  if  the  party  taking  the  receipt  for  his 
property  is  concluded  by  it.  The  question  is, 
therefore,  presented  for  decision  whether  such 
a  notice  is  effectual  to  accomplish  the  purpose 
for  which  it  was  issued. 

Whether  a  carrier  when  charged  upon  his 
common-law  responsibility  can  discharge  him- 
self from  it  by  special  contract,  assent^  to  by 
the  owner,  is  not  an  open  question  in  this  court 
since  the  cases  of  Nav.  Co.  v.  Banky  6  How.  344, 
and  York  Co.  v.  Railroad  Co.  3  Wall.  107,  18 
L.  ed.  170.  In  both  these  cases  the  right  of 
the  carrier  to  restrict  or  diminish  his  general 
liability  by  special  contract,  which  does  not 
cover  losses  by  negligence  or  misconduct,  re- 
ceived the  sanction  of  this  court.  In  the  case 
in  Howard,  the  effect  of  a  general  notice  by  the 
carrier  seeking  to  extinguish  his  peculiar  lia- 
bility was  also  considered,  and  although  the 
remarks  of  the  judge  on  the  point  were  not 
necessary  to  the  decision  of  the  case,  they  fur- 
nish a  correct  exposition  of  the  law  on  this 
much  controverted  subject. 

In  speaking  of  the  right  of  the  carrier  to  re- 
strict his  obligation  by  a  special  agreement,  the 
judge  said :  "It  by  no  means  follows  that  this 
can  be  done  by  an  act  of  his  own.  The  carrier 
is  in  the  exercise  of  a  sort  of  public  office,  from 
which  he  should  not  be  permitted  to  exonerate 
himself  without  the  assent  of  the  parties  con- 
cerned. And  this  is  not  to  be  implied  or  in- 
ferred from  a  general  notice  to  the  public 
^limiting  his  obligation,  which  may,  or  [*329 
may  not,  be  assented  to.  He  is  bound  to  receive 
and  carry  all  the  goods  offered  for  transporta- 
tion, subject  to  all  the  responsibilities  incident 
to  his  employment,  and  is  liable  to  an  action  in 
case  of  refusal.  If  any  implication  is  to  be  in- 
dulged from  the  delivery  of  the  goods  under  the 
general  notice,  it  is  as  strong  that  the  owner 
intended  to  insist  upon  his  rights  and  the 
duties  of  the  carrier,  as  it  is  that  he  assented  to 
their  qualification.  The  burden  of  proof  lies  on 
the  carrier,  and  nothing  short  of  an  express 
stipulation  by  parol  or  in  writing  should  be 
permitted  to  discharge  him  from  duties  which 
the  law  has  annexed  to  his  employment." 

These  considerations  against  the  relaxation 
of  the  common-law  responsibility  by  public  ad- 
vertisements, apply  with  equal  force  to  notices 
having  the  same  object,  attached  to  receipts 
given  by  carriers  on  taking  the  property  ot 
those  who  employ  them  in  their  possession  for 
transportation.  Both  are  attempts  to  obtain, 
by  indirection,  exemption  from  burdens  im- 
posed in  the  interests  of  trade  upon  this  par- 
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ticular  buBinesd.  tt  is  not  only  against  the 
policy  of  the  law,  but  a  serious  injury  to  com- 
merce to  allow  the  carrier  to  say  that  the 
shipper  of  merchandise  assents  to  the  terms 
proposed  in  a  notice,  whether  it  be  general  to 
the  public  or  special  to  a  particular  person, 
merely  because  ne  does  not  expressly  dissent 
from  them.  If  the  parties  were  on  an  equality 
in  their  dealings  with  each  other  there  might 
be  some  show  of  reason  for  assuming  acquies- 
cence from  silence;  but  in  the  nature  of  the 
case  this  equality  does  not  exist,  and,  therefore, 
every  intendment  should  be  made  in  favor  of 
the  shipper  when  he  takes  a  receipt  for  his 
property,  with  restrictive  conditions  annexed, 
and  says  nothing,  that  he  intends  to  rely  upon 
the  law  for  the  security  of  his  rights. 

It  can  readily  be  seen,  if  the  carrier  can  re- 
duce his  liability  in  the  way  proposed,  he  can 
transact  business  on  any  terms  he  chooses  to 
prescribe.  The  shipper,  as  a  general  thing,  is 
not  in  a  condition  to  contend  with  him  as  to 
terms,  nor  to  wait  the  result  of  an  action  at  law 
in  case  of  refusal  to  carry  unconditionally.  In- 
330*]  deed  such  an  action  is  seldom  ^resorted 
to,  on  account  of  the  inability  of  the  shipper  to 
delay  sending  his  goods  forward.  The  law,  in 
conc^eding  to  carriers  the  ability  to  obtain  any 
reasonable  qualification  of  their  responsibility 
by  express  contract,  has  gone  as  far  in  this  di- 
rection as  public  policy  will  allow.  To  relax 
still  farther  the  strict  rules  of  common  law  ap- 
plicable to  them,  by  presuming  acquiescence  in 
the  conditions  on  which  they  propose  to  carry 
freight  when  they  have  no  right  to  impose 
them,  would,  in  our  opinion,  work  great  harm 
to  the  business  community. 

The  weight  of  authority  is  against  the  valid- 
ity of  the  Kind  of  notices  we  have  been  consid- 
ering. 2  Pars.  Cont.  238,  n.  N,  5th  ed.;  Coggs 
▼.  Bernard,  1  Sm.  L.  Cas.  Am.  ed.  283;  Redf. 
R.  R.  369 ;  McMillan  v.  M,  8,  d  N.  J,  R.  Co,  16 
Mich.  109.  And  many  of  the  courts  that  have 
upheld  them  have  done  so  with  reluctance,  but 
felt  themselves  bound  by  previous  decisions. 
Still  they  have  been  continued,  and  this  persist- 
ence has  provdced  legislation  in  Michigan, 
where  this  contract  of  carriage  was  made  and 
the  plaintiffs  in  error  have  their  existence.  By 
an  act  of  the  legislature  passed  after  the  loss 
in  this  case  occurred,  it  is  declared  "that  no 
railroad  company  shall  be  permitted  to  change 
or  limit  its  common-law  liability  as  a  common 
carrier  by  any  contract  or  in  any  other  manner, 
except  by  a  written  contract,  none  of  which 
shall  be  printed,  which  shall  be  signed  by  the 
owner  or  shipper  of  the  goods  to  be  carried. 
Stat.  Mich.  Gomp.  1871,  p.  783,  §  2386. 

It  is  fair  to  infer  that  this  kind  of  legislation 
will  not  be  confined  to  Michigan,  if  carriers 
continue  to  daim  exemption  from  common-law 
liability  through  the  medium  of  notices  like 
the  one  presented  in  defense  of  this  suit. 

These  views  dispose  of  this  case,  and  it  is  not 
necessary  to  notice  particularly  the  instruc- 
tions which  the  couit  below  gave  to  the  jury. 
If  the  court  erred  at  all  it  was  in  charging 
more  favorably  for  the  plaintiffs  in  error  than 
the  facts  of  the  case  warranted. 

The  judgment  is  affirmed, 
16  Wall. 


CHARLES  MORGAK,  Plff.  in  Brr^ 

V. 

JOHN  PARHAM,  Defendant  in  Err. 

(See  8.  C  16  Wall.  471-479.) 

State  taxation  of  veaeele — when  unauthorized, 

1.  The  state  of  Alabama  had  no  jurisdiction 
over  a  vessel  for  the  purpose  of  taxation,  which 
had  not  become  incorporated  loto  the  personal 
property  of  that  state,  but  was  there  temporarily 
only,  and  was  engaged  in  lawful  commerce  be- 
tween the  states,  with  its  situs  at  the  home  port 
of  New  Tork,  where  It  belonged  and  where  Its 
owner  was  liable  to  be  taxed  for  Its  value. 

2.  A  tax  upon  a  vessel  In  another  state  than 
that  which  contains  its  home  port,  which  is  law- 
fully engaged  in  the  interstate  trade,  over  the  pub- 
lic waters,  is  an  interference  with  the  commerce 
of  the  country  which  is  not  permitted  to  the  states. 

[No.  160.] 
Argued  Jan.  15,  187S.  Decided  Feb.  10,  187S. 

IN  ERROR  to  the  Circoit  Court  of  the  United 
States  for  the  Soutiiem  District  of  Ala- 
bama, The  histoiy  and  the  itusta  of  this  case, 
which  arose  in  the  court  below,  are  fully  stated 
in  the  opinion  of  the  oourt. 
Mr.  P.  PhiUipa  for  plaintiff  in  error. 
Messrs.  0.  F.  Moulton  and  O.  W.  Bapier 
for  defendant  in  error. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
Alabama. 

In  the  years  1866  and  1867,  the  steamer 
Frances  was  assessed  as  personal  property  in 
the  city  of  Mobile,  belonging  to  Morgan,  the 
plaintiff  in  error.  The  steamer  Mary  and 
Louisa  was  assessed  in  the  same  manner.  A 
tax  was  laid  upon  these  vessels,  and  remaining 
unpaid,  the  same  were  seized  by  the  collector  of 
the  port  of  Mobile.  The  owner,  Charles  Mor- 
gan, brinffs  this  action  of  trespass  against  the 
collector  for  such  seizure,  and  the  collector  jus- 
tifies by  virtue  of  his  tax  warrant.  The  facts, 
upon  which  the  question  of  the  liability  to  tax- 
ation of  the  vessels  depends,  are  substantially 
the  same.  The  case  of  The  Frances  may  be  thus 
stated:  she  was  brought  to  Mobile  in  1866,  and 
from  that  time  until  the  trial  in  1870,  had  been 
employed  as  a  coasting  steamer  between  Mobile 
and  New  Orleans.  Before  being  brought  to 
Mobile,  the  vessel  was  duly  registered  at  the 
port  of  New  York  under  the  ownership  of  the 
plaintiff,  and  the  name  of  the  steamer  and  of 
the  port  of  New  York  were  then  painted  on  her 
stern,  according  to  the  acts  of  Congress,  and 
tho  same  has  ever  since  so  remained.  The  plain- 
tiff then  was,  and  since  has  remained,  a  citizen 
of  New  York.  Hie  steamer  then  was  the  prop- 
erty of  the  plaintiff,  and  has  continued  to  be  his 
property  from  that  time  to  the  day  of  the  trial. 

In  Januaiy,  1867,  the  vessel  was  regularly 
enrolled  at  the  custom-house  in  Mobile  by  her 
master  as  a  coaster,  and  her  license  as  a  coast- 
ing vessel  was  renewed  in  the  several  years, 
1868  and  1860,  and  with  others  this  vessel  has 
constituted  one  of  the  daily  lina  of  steamers 
plying  between  Mobile  and  New  Orleans.  Dur- 
ing this  period  the  captain  of  the  vessel 
*has  been  a  resident  of  Ikiobile,  and  the  [*474 
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agent  conducting  the  business  of  the  steamer  at 
Mobile  was  resident  there,  occupied  an  office 
there  for  such  business,  and  employed  and  paid 
the  persons  who  assisted  him  therein.  But 
such  agent  was  under  the  control  of  a  superior 
agent  residing  in  New  Orleans,  who  employs 
and  pays  the  captain  and  other  officers  of  the 
vessel.  A  wharf  and  office  in  Mobile  were  oc- 
cupied for  the  use  of  these  vessels.  The  steam- 
ers were  built  at  Wilmington,  for  the  domestic 
trade.  They  transport  the  mail,  freight,  and 
passengers  between  Mobile  and  New  Orleans, 
and  this  business  is  extensive  and  profitable. 

The  statement  of  facts  agreed  upon  by  the 
parties  contains  much  more  detail,  but  the  main 
tacts  are  those  I  have  thus  presented.  Upon 
them  the  question  arises:  wa-s  this  vessel  sub- 
iect  to  taxation  as  personal  property,  under  the 
laws  of  the  state  of  Alabama? 

The  defendant  insists  that  the  vessel  is  per- 
sonal property  within  the  state  of  Alabama, 
and  subject  to  the  general  rule  of  taxability. 
The  plaintiff  contends  that  she  is  owned  in  New 
York ;  has  not  been  blended  with  the  commerce 
and  business  of  Alabama;  is  engaged  in  the 
interstate  coasting  trade,  and  that  her  taxation 
by  the  authorities  of  Alabama  would  be  in  vio- 
lation of  that  provision  of  the  Constitution  of 
the  United  States  which  gives  to  Congress  the 
re&^lation  of  commerce  between  the  states. 

The  court  below  held  that  the  vessel  was  tax- 
able, under  the  laws  of  Alabama,  and  gave 
judgment  for  the  defendant. 

The  fact  that  the  vessel  was  physically  with- 
in the  limits  of  the  city,  at  the  time  the  tax  was 
levied,  does  not  decide  the  question.  Thus,  if 
a  traveler  on  that  day  had  been  passing 
through  the  city  of  Mobile  in  his  private  car- 
riage, or  an  emigrant  with  his  worldly  goods 
on  a  wagon,  it  is  not  contended  that  the  prop- 
475*]  erty  of  either  of  these  persons  would  *be 
subject  to  taxation  as  property  within  the  city. 
It  is  conceded  by  tlie  respective  counsel  that 
it  would  not  have  been. 

On  the  other  hand,  this  vessel,  although  a 
vehicle  of  commerce,  was  not  exempt  from  tax- 
ation on  that  score.  A  steamboat  or  a  post- 
coach  engaged  in  a  local  business  within  a  state 
may  be  subject  to  local  taxation,  although  it 
carry  the  mail  of  the  United  States.  The  com- 
merce between  the  states  may  not  be  interfered 
with  by  taxation  or  other  interruption,  but  its 
instruments  and  vehicles  may  be.  Oibhons  v. 
Ogden,  9  Wheat.  1;  Pass&nger  Cases,  7  How. 
283.  It  is  not,  therefore,  upon  this  principle 
that  we  are  to  decide  the  case.  Nor  does  it  will 
within  that  range  of  cases  of  which  Steamship 
Co,  V.  Port  Wardens,  6  Wall.  31,  18  L.  ed.  749, 
and  Gibbons  v.  Ogden  furnish  illustrations.  In 
each  ol  those  cases  the  taxation  was  upon  a 
subject  directly  in  connection  with  the  naviga- 
tion of  the  public  waters  and  with  the  com- 
merce of  the  country.  In  the  first  case  a  stat- 
ute had  been  passed  requiring  every  vessel  en- 
tering the  harbor  of  New  Orleans  to  pay  $5  to 
the  port  wardens,  in  addition  to  other  fees, 
whether  any  service  were  performed  or  not. 
In  the  second  case  vessels  navigating  the  waters 
of  the  Hudson  river  were  required  to  take  a  li- 
cense lor  that  purpose  from  the  state  of  New 
York.  The  imposition  in  this  class  of  cases 
was  a  tax  upon  the  use  of  the  public  waters  of 
the  country,  and  tended  immediately  to  inter- 
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fere  with  and  to  obstruct  the  commerce  between 
the  states.  In  the  instance  before  us  the  tax 
was  upon  a  vessel  at  the  wharf.  It  was  in  this 
respect  as  if  a  tax  had  been  laid  upon  lumber  oi 
cotton  lying  on  the  dock  at  Mobile. 

This  vessel  was  owned  by  and  employed  in 
the  service  of  a  resident  of  the  state  of  New 
York.  It  was  primarily  and  presumptively 
taxable  under  the  authority  of  that  state,  and 
of  that' state  only.  It  is  urged  that  her  status 
or  condition  was  affected  by  what  was  done  oi 
neglected,  in  regard  to  her  register  and  enroll" 
nient.  In  Blanchard  v.  The  Martha  Washing 
ion,  1  Clif.  460,  the  law  on  this  subject  is  thus 
explained :  "Ships  or  vessels  are  required  to  he 
registered  by  the  collector  of  the  "dis-  [*47€ 
trict  in  which  shall  be  comprehended  the  port 
to  which  the  same  shall  belong  at  the  time  oj 
the  registry,  which  port  shall  be  deemed  to  be 
that  at,  or  nearest  to  which,  the  owner,  if  there 
be  but  one,  or,  if  more  than  one,  the  husband 
and  acting  manager  usually  resides."  1  Stat 
at  L.  288.  Permanent  registry,  therefore,  as  ap 
pears  by  this  provision,  fs  required  to  be  made 
at  the  home  port  of  the  vessel,  and  what  is 
meant  by  the  home  port  is  clearly  and 
plainly  defined.  Registry  must  be  made  at  hei 
home  port,  and  the  same  section  provides  that 
the  name  of  the  vessel,  and  the  port  to  which 
she  shall  so  belong,  shall  be  painted  on  her 
stem,  on  a  black  ground,  in  white  letters,  oi 
not  less  than  three  inches  in  length.  All  per- 
sons, therefore,  have  the  means  of  ascertaining 
the  name  of  the  vessel  and  her  home  port ;  and 
her  shipping  papers,  which  include  a  copy  ol 
her  register  or  enrollment,  are  by  law  required 
to  furnish  the  same  information.  The  act  oi 
Febrimry  18th,  1793,  prescribes  the  terms  and 
shows  the  effect  of  enrollment  in  another  port 
In  substance,  the  permanent  register  is  given 
up  to  the  collector  of  that  port,  and  a  certifi 
cate  is  issued  showing  the  name  of  the  vessel 
the  port  to  which  she  belongs,  and  that  tc 
which  she  is  destined.  This  certificate  is  tern 
porary  in  its  character,  and  is  based  upon  the 
proposition  that  the  vessel  belongs,  or  has  hei 
home  port,  at  a  different  place  from  that  ai 
which  she  receives  this  certificate.  Blancharo 
V.  The  Martha  Washington,  supra,  Bk,  v 
Smith,  7  Wall.  646,  19  h.  ed.  211. 

There  was  nothing,  therefore,  in  her  enroll 
ment  in  the  port  of  Mobile  that  affected  hei 
registry  in  New  York,  or  her  ownership  in  thai 
place,  or  that  tended  to  subject  her  to  the  taxa 
tion  of  the  state  of  Alabama,  under  the  circum- 
stances stated. 

It  is  the  opinion  of  the  court  that  the  stat< 
of  Alabama  had  no  jurisdiction  over  this  vessel 
for  the  purpose  of  taxation,  for  the  reason  thai 
it  had  not  become  incorporated  into  the  per 
sonal  property  of  that  state,  but  was  there  tern 
porarily  only,  and  that  it  was  engaged  in  lawf  u 
commerce  between  the  states  with  its  situs  ai 
the  home  port  of  New  *York,  where  it  [•47*3 
belonged  and  where  its  owner  was  liable  to  b< 
taxed  for  its  value.  The  case  of  Hayes  v 
Steamship  Co,  17  How.  596,  16  L.  ed.  254,  i] 
decisive  of  the  case  before  us.  In  that  case  al 
the  stockholders  in  the  vessel  sought  to  be  taxec 
resided  in  New  York,  but  had  agencies  in  Pana 
ma  and  San  Francisco,  and  a  naval  dock  and 
yard  at  Benicia^  in  that  state,  for  the  purpose 
of  repairing  and  furnishing  supplies.    On  ar 
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TTiag  at  San  Francisco  the  vessel  usually  re- 
siiaed  a  day  only  to  unload  her  freight  and 
t^aogers,  and  proceeded  to  Benicia  for  re- 
■jirs  and  refitting  for  the  next  voyage,  and 
jallf  ronained  there  ten  or  twelve  days.  The 
«i^4  wCTc  part  of  a  line  plying  in  connection 
/rteen  Xcw  York  and  San  Francisco,  carrying 
7c^  and  passengers;  were  all  ocean  ships 
jd  all  registered  in  New  York;  and  taxes  were 
nicfflrf  upon  them  in  that  state.  This  route 
ladtlua  mode  of  proceeding  was  the  permanent, 
n^ikr,  and  continued  business  of  the  ships  in 
,Ti«sti(HL  Taxe*  for  the  years  1851  and  1852 
JT?  assessed  upon  the  vessels  under  authority 
^  the  state  of  California,  paid  under  protest, 
i*i  suit  brought  to  recover  back  the  taxes  so 
aii  A  recovery  was  had  below,  and  this  court 
-AiatA  the  judgment  in  an  able  opinion  de- 
l"fed  by  my  learned  predecessor,  Mr.  Justice 
Nt«oiL  The  ships,  it  was  held,  were  engaged 
=  t^  business  and  commerce  of  the  country 
'-^  tbe  great  highway  of  nations,  touching  at 
«i  porU  and  places  as  their  interests  de- 
:»aW.  He  says:  "So  far  as  respects  the 
«ti  and  bart>ors  within  the  United  States, 
*T  are  altered  and  cargoes  discharged  or 
iin  on  board,  independently  of  any  control 
^  them  except  as  it  respects  such  municipal 
M  aanitaiy  regulations  of  the  local  author- 
'A  u  are  not  inconsistent  with  the  Constitu- 
'"3  and  laws  of  the  general  government,  to 
*ti^  bdongs  the  reg^ulation  of  commerce  with 
^rogn  nations  and  between  the  states.  .  .  . 
-iThether  (he  proceeds)  the  vessel  leaving 
»» kme  port  for  trade  and  commerce,  visits, 

2  tie  course  of  her  voyage  or  business,  several 
r4t»,  or  confines  her  operations  in  the  carrying 
*78*]  trade  to  one,  *are  questions  that  will 
>?Qilon  the  profitable  returns  of  the  business, 
oi  «ill  furnish  no  more  evidence  that  she  has 
»«oe  a  part  of  the  personal  property  within 
^  state  and  liable  to  taxation  at  one  port 
E'ft  than  the  other.  She  is  within  the  juris- 
'-^tiei  of  all  or  any  one  of  them  temporarily 
silura  purpose  wholly  excluding  the  idea  of 
►^aaoently  abidin|^  in  the  state  or  changing 
*^  bene  port.  Our  merchant  vessels  are  not 
•^wjuoitly  absent  for  years  in  the  foreign 
VTTuig  trade,  seeking  cargo,  carrying  it  and 
^3*iiBg  it  from  port  to  port  during  all  the 
^  absent;  but  they  neither  lose  their  na- 
^■il  character  nor  their  home  port,  as  in- 
•"•W  upon  their  stern." 

Tfe  Teasel,  The  Frances,  remained  the  prop- 
3^of  the  plaintiff,  with  her  home  port  at  New 

'A,  and  had  never  become  blended  with  the 
"^WTce  and  property  of  the  state  of  Ala- 
j[»a  within  the  principle  of  People  v.  Comrs. 

3  K.  Y.  224.  The  vessel  touches  tri-weekly 
t  iOy  at  Mobile,  and  the  same  at  New  Or- 
'^  If  her  regular  route  were  from  New  Or- 
""o  to  Mobile,  thence  to  St.  Augustine,  thence 
^SaTaamh,  thence  to  Charleston,  and  retum- 
^  W  the  same  course,  the  case  would  be  no 
Jffort.  She  would  be  engaged  in  interstate 
'^ffee.  with  her  home  port  still  remaining 
•^^iged,  and  the  property  continuing  un- 
•'^  «ith  the  permanent  property  of  either 
*'*tt  Her  right  to  trade  at  each  of  those  ports, 
^^^^  molestation  by  either  of  these  states,  is 
*^by  the  Constitution  of  the  United  States. 

*Mher  the  steamer  Frances  was  actually 
S^  ™  ^*^  York  during  the  years  1866  and 


1867  is  not  shown  by  the  case.  It  is  not  im* 
i  jrtant.  She  was  liable  to  taxation  there.  That 
state  alone  had  dominion  over  her  for  that  pur- 
pose. Alabama  had  no  more  power  to  tax  her 
or  her  owner  than  had  Louisiana,  or  than 
Florida,  Georgia,  and  South  Carolina  would 
have  had  in  the  case  I  have  supposed. 

The  jurisdiction  of  this  court  over  the  present 
case,  as  in  *the  case  of  Hays  v.  Steam-  [♦479 
ship  Co.  supra,  arises  from  the  facts :  first,  that 
the  property  had  not  become  blended  with  the 
business  and  commerce  of  Alabama,  but  re- 
mained legally  of  and  as  in  New  York;  and  sec- 
ond, that  the  vessel  was  lawfully  engaged  in  the 
interstate  trade,  over  the  public  waters.  It  is  in 
law  as  if  the  vessel  had  never  before  or  after 
that  day  been  within  the  Port  of  Mobile,  but 
touching  there  on  a  single  occasion  when  en- 
gaged in  the  interstate  trade,  had  been  sub- 
jected to  a  tax  as  personal  property  of  that  city. 
Within  the  authorities  it  is  an  interference 
with  the  commerce  of  the  country  not  per- 
mitted to  the  states. 

The  judgment  must  he  reversed. 


BANK   OF   NEW   ORLEANS,  Plff.   in  Err., 

V. 

MARGARET  CALDWELL  et  al. 

Judgment  affirmed  for  want  of  a  hill  of  emcep- 

tions. 

Judgment  of  the  circuit  court  for  the  dis- 
trict of  Louisiana  affirmed  without  an  opinion, 
no  bill  of  exceptions  having  been  taken  during 
the  progress  of  the  trial. 

[No.  255.] 
Submitted  Jan.  28, 1873.  Decided  Mar.  5, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Suit  was  brought  in  the  court  below  by  the 
defendants  in  error,  to  recover  a  certain  sum  of 
money  alleged  to  be  due  them  from  money  de- 
posited with  the  defendant  Bank.  The  defend- 
ant interposed  a  peremptory  exception  of  rea 
judicata  in  bar  of  the  demand  and,  before  deci- 
sion upon  that,  the  supplementary  exception  in 
the  nature  of  a  plea  to  the  disabilities  of  the 
plaintiff.  Both  of  these  exceptions  were  over- 
ruled by  the  court,  and  the  defendant  thereupon 
filed  an  answer  on  the  merits  and,  April  12, 
1871,  trial  by  jury  having  been  waived,  the  fol- 
lowing judgment  was  rendered: 

^* For  reasons  orally  assigned  by  the  court,  it 
is  ordered,  adjudged  and  decreed  that  the 
plaintiffs  Margaret  Caldwell  et  al.,  do  have  and 
recover  from  the  defendant,  the  Bank  oi  New 
Orleans,  the  sum  of  $20,000,  with  five  per  cent 
interest  thereon,  from  10th  July,  1863,  until 
paid,  and  costs  of  suit." 

The  practice  of  the  state  under  the  Code  al- 
lows three  days  after  rendering  judgment,  in 
which  a  new  trial  may  be  moved  for;  the  judge, 
therefore,  does  not  sign  the  judgment  until  the 
expiration  of  this  time ;  and  when  the  now  trial 
is  moved  for,  he  does  not  sign  it  until  that  mo- 
tion is  denied. 

The  new  trial  was  moved  for  on  the  third 
day  and,  on  the  grounds  set  forth,  the  overrul- 
ing of  the  exceptions  are  again  presented  for 
consideration. 

April  26,  the  motion  was  "submitted  with- 
out argument  by  counsel,  on.  both  sides." 
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While  this  was  pending  and  undecided,  the 
defendant  filed  a  motion  tliat  the  court  should, 
in  case  a  new  trial  should  he  overruled,  pro- 
ceed to  pass  upon  certain  legal  propositions  to 
be  found  in  the  attorney's  brief,  which  is  filed 
and  made  a  part  of  tlie  motion. 

The  motion  for  the  new  trial  was  overruled 
by  Judge  Woods,  Apr.  13,  1871,  and  the  court 
declined  to  pass  upon  the  legal  questions  to  be 
found  in  the  brief.  The  defendant  then  pre- 
sented a  bill  of  exceptions,  which  was  rejected 
by  Judge  Woods,  with  this  indorsement: 

"On  May  8,  1871,  the  foregoing  bill  of  excep- 
tions was  tendered  to  me  by  counsel  of  defend- 
ant. On  the  same  day  I  declined  to  sign  and 
seal  the  same,  for  the  following  reasons: 

1.  The  ruling  of  the  court  referred  to  in  the 
bill  of  exceptions  was  made  at  the  April  Term, 
1870,  of  the  court,  and  the  bill  of  exceptions 
was  not  presented  until  the  date  first  above 
mentioned,  and  after  the  close  of  the  term  at 
which  the  ruling  was  made. 

2.  Because  I  have  no  recollection  that  excep- 
tion was  taken  to  the  ruling  of  the  court  at  the 
time  of  the  trial." 

May  15,  1871,  the  judgment  was  finally 
signed  by  Judge  Durell ;  whereupon  the  defend- 
ants sued  out  this  writ  of  error. 

Messrs.  Win.  M.  Evarts  and  J.  Hubley 
Asl&ton,  for  plaintiff  in  error: 

April  15,  two  days  after  the  judgment  was 
rendered,  the  bank  filed  a  motion  and  reasons 
for  a  new  trial. 

Pending  the  motion  for  a  new  trial,  and  be- 
fore the  judgment  was  signed  by  the  court,  to 
wit:  on  May  8,  1871,  the  defendant  obtained  a 
rule  on  the  plaintiff  to  show  cause  why  the 
court  should  not  make  a  special  finding  of  the 
facts,  and  decide  upon  certain  propositions  of 
law  referred  to,  bearing  materially  on  the  is- 
sues of  the  case,  "so  as  to  enable  the  matter  in 
contestation  to  be  properly  certified  for  the  ac- 
tion of  the  Supreme  Court  of  the  United  States." 

Before  the  judgment  was  signed,  and  while 
the  motion  for  a  new  trial  was  still  pending, 
the  bank  also  tendered  to  the  court  a  bill  of 
exceptions  to  the  ruling,  on  the  plea  of  res  judi- 
cata. 

Judge  Woods  refused  to  sign  the  bill  of  ex- 
ceptions tendered  by  the  defendant,  for  reasons 
assigned  by  him. 

May  13,  a  new  trial  was  refused,  and  May 
15,  judgment  was  signed. 

May  10,  the  defendant  filed  the  present  writ 
of  error,  and  May  25,  six  days  after  the  writ 
of  error  had  been  sued  out,  the  court,  for  rea- 
sons orally  assigned,  ordered  that  the  rules, 
taken  by  the  defendant,  calling  for  the  ruling^ 
of  the  legal  propositions,  be  dismissed  with  costs. 

It  thus  appears  that,  before  the  judgment 
was  si^ed,  the  defendant  endeavored  to  obtain 
a  special  finding  upon  the  facts  found  by  the 
court,  and  to  place  upon  the  record  its  rulings 
upon  questions  of  law  which  had  arisen  at  the 
trial  before  the  court;  that  the  court  held  the 
motion  by  which  these  objects  were  sought  to  be 
accomplished  under  advisement,  until  it  over- 
ruled the  motion  for  a  new  trial,  signed  the 
final  judgment  and  granted  a  writ  of  error 
with  supersedeas;  and  that,  after  the  case  had 
passed  out  of  iU  control,  the  court  dismissed 
the  application  for  a  special  finding  and  rulings 
upon  the  questions  of  law ;  and  thus  defendant 
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is  deprived  of  the  benefit,  to  a  large  extent,  of 
a  review  and  re-examination  of  the  case  by  this 
tribunal. 

The  record  shows  no  general  or  special  find- 
ing of  the  facts  of  the  case  by  the  court;  and, 
therefore,  no  judgment  could  be  legally  entered 
against  the  defendant. 

The  4th  section  of  the  Act  of  March  3,  1866, 
13  Stat,  at  L.  501,  requires  the  court,  when  try- 
ing a  case  without  a  jury,  to  find  the  facts, 
either  in  the  form  of  a  general  or  special  finding. 

If  u  judgment  without  a  verdict  is  bad,  it 
would  seem  that,  when  a  jury  is  waived,  a 
judgment  without  a  finding  of  some  sort,  gen- 
eral or  special,  is  likewise  erroneous. 

In  Louisiana,  in  a  case  tried  by  a  jury,  the 
sufficiency  of  tlie  verdict  is  held  to  be  deter- 
minable by  the  rules  of  the  common  law. 

Parks  V.  Turner,  12  How.  39. 

If  the  court  should  not  reverse  the  judgment 
and  grant  a  new  trial  for  the  errors  assigned, 
we  respectfully  submit,  that  the  circumstances 
of  the  case,  as  disclosed  by  the  record,  are  such 
as  would  warrant  the  court  in  reversing  the 
judgment  below  for  a  mistrial,  and  remanding 
the  cause  for  a  new  trial. 

The  record  shows  that  the  defendant  desired 
that  a  case  should  be  made  up  which  would 
present  to  this  tribunal  the  twofold  question, 
of  the  effect  of  the  former  judgment  as  an  es- 
toppel and  bar  to  the  present  action,  and  the 
validity  of  the  claim  on  its  merits,  as  founded 
upon  a  consideration  in  confederate  notes. 

Upon  the  last  question,  the  final  judgment 
of  the  court  below  is  directly  in  the  teeth  of  the 
doctrine  and  adjudication  of  this  court  in  the 
leading  case  of  Thorington  v.  Smith,  8  Wall.  1, 
19  L.  ed.  361,  and  would  not  stand  a  moment,  if 
here  for  a  review  upon  its  merits.  Before  the 
judgment  was  signed,  and  while  the  whole  case 
was  before  the  court,  the  defendant  ask^  for  a 
special  finding  of  the  facts,  which  would  have 
presented  the  question  upon  its  merits  for  re- 
examination here. 

This  the  court  refused,  by  an  order  entered 
upon  the  record  after  the  cause  had  passed  be- 
yond its  jurisdiction  and  control. 

We  think  that  it  may  be  regarded  as  the 
right  of  a  party,  under  the  act  of  1865,  to  de- 
mand a  special  finding  of  the  facts,  when  it  is 
proposed  to  bring  the  case  here  for  review. 

But,  whether  it  is  regarded  as  a  right  or  not, 
the  court  should  exercise  a  wise,  judicial  dis- 
cretion upon  the  subject;  and  we  think  it  is 
within  the  province  of  this  court  to  grant  a  new 
trial,  when  the  record  shows  that  its  discretion 
has  been  unwisely  exercised  by  the  inferior  court. 

The  circumstances  of  this  case  are  quite  as 
strong  in  favor  of  the  propriety  of  this  course, 
as  those  disclosed  in  the  recent  case  of  Fland- 
ers v.  Tweed,  9  Wall.  431,  19  L.  ed.  680. 

As  the  matter  now  stands,  the  defendants  in 
error  have  a  judgment  in  their  favor,  which  is 
contrary  to  the  law  of  the  land  as  declared  by 
this  court  in  Thorington  v.  Smith,  supra. 

Mr.  P.  Phillipa,  for  defendants  in  error: 

The  case  is  one  tried  under  the  act  of  1865* 
by  the  court,  as  substitute  for  the  jury,  in 
which  nothing  appears  in  the  record  but  the 
petition,  answers  and  judgment.  There  is  no 
fact  found  by  the  court;  no  ruling  of  any  mat- 
ter of  law.  A  more  barren  case  can  scarcely 
be  ima({ined. 
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The  want  of  jurisdiction  in  such  a  case  has 
bfeen  constantly  announced  by  the  decisions  of 
the  court,  and  should  be  well  known  to  coun- 
sel ;  and  we  therefore  ask  that,  as  a  supersedeas 
and  procrastinating  proceedings  in  the  court 
below  have  postponed  the  defendant  in  error 
from  enjoying  the  fruits  of  his  judgment  for 
two  years,  damages  should  be  awarded  for  the 
delay. 

The  eJibrts  made  by  the  opposing  counsel  to 
relieve  the  case  from  the  difficulty  thus  shown 
to  exist,  and  to  have  the  right  to  assign  errors 
in  this  court,  rests  solely  upon  the  ground  that 
the  rulings  of  the  law  were  asked  for,  and  a 
bill  of  exceptions  tendered  before  the  judgment 
was  signed.  They  say :  "It  thus  appears  that 
before  the  judgment  was  sicaed,  the  defendant 
endeavored  to  obtain  a  special  finding  upon  the 
facts  found  by  the  court,  and  to  place  upon  the 
record  the  ruling  upon  questions  of  law  which 
had  arisen  at  the  trial  before  the  court." 

The  argument  is  based  on  the  theory  that, 
however  remote  the  period  after  rendering  the 
judgment,  the  party  has  his  rights  preserved, 
to  insist  upon  finding  of  facts  and  rulings  at 
law.  In  other  words,  he  is  not  barred  until  the 
judgment  is  signed. 

This  is  a  wholly  false  view  of  the  laws  of 
Louisiana  regulating  judgment. 

When  the  controversy  between  the  parties 
is  decided,  then  the  judgment  is  definitive  and 
final,  and  has  the  force  of  res  judicata. 

The  judge  has  no  power  over  this  judgment 
except  to  alter  its  phraseology,  not  its  sub- 
stance, and  to  correct  ei'rors  of  mere  calculation. 
These  are  the  only  cases  of  alteration,  and, 
besides  these,  there  is  no  power  in  the  courts, 
except  that  they  may,  ex  officio,  direct  a  new 
trial  to  revise  their  judgment. 
Code  Prac.  §§  539,  54G-548. 
No  less  unfortunate  is  the  reference  to  the 
act  of  1865,  made  in  their  brief.  The  require- 
ment for  review  by  this  court  is  as  follows: 
"The  rulings  of  the  court  in  the  progress  of 
the  trial,  when  excepted  to  at  the  time,  may  be 
reviewed  by  the  supreme  court,  etc.;  provided 
the  rulings  be  duly  presented  by  the  bill  of  ex- 
ceptions.*' 

To  reverse  this  judgment  when  no  error  is 
shown,  upon  the  suggestion  here,  that  through 
the  negligence  or  ignorance  of  counsel  who 
tried  the  case  in  the  court  below,  the  record  is 
not  made  up  as  it  should  have  been,  would  be 
to  defy  all  rule  of  judicial  proceeding  and  in- 
\ite  endless  litigation. 

Mr.  Chief  Justice  Cl&ajie  announced  the  de- 
cision of  the  court: 

Ordered,  by  the  court,  that  the  judgment  of 
the  Circuit  Court  for  the  District  of  Louisiana 
he  affirmed,  without  an  opinion,  no  bill  of  ex- 
ceptions appearing  to  have  been  taken  during 
the  progress  of  the  trial. 


2.  A  parol  contract  of  sale  without  delivery  can- 
not be  a  ffift  where  the  contract  was  void  by  the 
statute  of  frauds. 

[No.  247.] 

Submitted  Feb.  h  1878.    Decided  Mar.  S,  187S. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants,  to  recover  the 
proceeds  of  certain  cotton. 

The  material  facts  in  the  case  are  found  in 
the  fourtl)  finding  pi  the  court  of  claims,  which 
is  as  follows: 

"The  captured  property  described  in  the  peti- 
tion, consisting  of  IIG  bales  of  cotton,  was  not 
raised,  ginned  or  bailed  by  the  claimant,  Mrs. 
Mahan,  as  alleged  in  the  petition.  But,  on  the 
contrary,  it  was  raised,  ginned  and  bailed  by 
James  H.  and  Sophia  G.  Mitchell,  upon  a  plan- 
tation known  as  Palatine  Hills,  in  the  state  of 
Mississippi,  where  they  resided.  A  life  estate 
and  the  possession  of  this  plantation  were  in 
Mrs.  Mitchell;  the  remainder  in  Mrs.  Mahan. 
Mrs  Mitchell  is  the  mother  of  Mrs.  Mahan,  and 
James  H.  Mitchell  was  her  step- father,  and  the 

Plantation    had    been    the    property    of    Mrs. 
[itchell's  first  husband,  the  claimant's  father. 
James   H.    Mitchell    died    in    1862,    and   Mrs. 
Mitchell  was  the  administratrix  of  his  estate. 
During  the  minority  of  the  claimant,  Mrs. 
Mahan,  James  H.  Mitchell  had  acted  as  her 
guardian,  receiving  the  profits  of  her  estate,  so 
that  he  became  indebted  to  her  in  the  sum  of 
$24,701. 4C.     To  secure  this  indebtdness,  he  and 
Mrs.  Sophia  (x.  Mitchell  duly  executed  to  Mrs. 
Mahan,   then    Eliza  Jane   Mitchell,   a   certain 
mortgage  bearing  date  the  23d  day  of  February, 
1841,  whereby  they  conveyed  to  her  the  Pala- 
tine Hills   plantation,   with   certain   personal 
property   therein   enumerated   and   described ; 
upon  the  express  condition,  nevertheless,  'that, 
if  the  said  James  H.  Mitchell,  party  of  the  first 
part,  his  heirs,  executors    or    administrators 
shall  well  and  truly  papr  or  cause  to  be  paid  to 
the  said  Eliza  Jane  Mitchell,  party  of  the  sec- 
ond part,  her  heirs,  the  just  and  full  sum  of 
$24,701.46,  with  legal  interest  from  the  date  of 
these  presents,  on  or  before  the  period  that  the 
said  Eliza  Jane  Mitchell  shall  arrive  at  the  age 
of  twenty-one  years,  or  shall  be  legally  marri^, 
or  the  said  James  H.  Mitchell  shall  be  called 
upon  to  make  said  payment  in  due  course  of 
law,  which  said  sum  of  money  the  said  James 
H.  Mitchell  owes  to  the  said  Eliza  Jane  Mitchell 
on  his  account,  as  her  guardian,  duly  appointed, 
then  these  presents  sliall  cease  and  determine, 
and  be  null  and  void.' 

During  the  year  1842,  the  claimant,  Mrs. 
Mahan,  was  married  to  her  first  husband,  P.  R. 
NichoUs,  but  the  mortgage  was  not  then  paid, 
nor  has  it  since  been  paid,  neither  principal  nor 
interest. 


143*]       'ELIZA  J.  MAHAN  et  al,  Appts., 

V. 

UNITED  STATES. 

<|See  8.  C.  16  Wall.  143-147.)  • 

Agreement,  void  by  statute  of  frauds. 

1.  An  ajcrcement  which  the  statute  of  frauds  do- 
clares  Bhall  not  be  good  and  valid  will  pass  no  title. 
16  Wall. 


^OTB. — ivhat  is  a  sufficient  note  or  memorandum 
under  the  statute  of  frauds — see  note  to  Barry  v. 
Coombe.  7  L.  ed.  U.  S.  295. 

The  detivenf  and  acceptance  necessary  under  the 
statute  of  frauds,  ^       ^         ... 

Upon  a  parol  agreement  for  the  sale  of  a  large 
qnontitv  of  hricls.  the  purchaser  toolc,  after  the 
expiration  of  the  agreed  time,  eight  hundred,  and 
af^reed  to  call  for  balance.  The  latter  contract 
was  held  not  within  the  statute  as  part  of  the 
i^oods  had  1)een  delivered.  Damon  v.  Osborn,  1 
IMck.  426,  11  Am.  Dec.  229.  ,  ^  .     . 

A  receipt  without  an  acceptance  is  not  sufflclent. 
There  must  be  both  a  receipt  of  the  goods  and  an 
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In  December,  1862,  the  Confederate  general, 
Van  Dorn,  issued  an  order  requiring  all  cotton 
near  the  Mississippi  to  be  removed  at  least  ten 
miles  from  the  river,  otherwise  it  should  be 
burned,  to  prevent  its  capture  by  the  United 
States  forces.  In  compliance  with  this  order, 
Mrs.  Mitchell  removed  the  cotton  to  Kingston, 
near  Natchez,  where  it  was  stacked  and  covered. 

After  the  death  of  James  H.  Mitchell,  and 
after  the  cotton  had  been  thus  removed  to 
Kingston,  but  before  the  capture  of  Natchez  by 
the  United  States  forces,  and  before  the  pas- 
sage of  the  abandoned  and  captured  property 
act,  a  parol  agreement  was  made  between  Mrs. 
Mitchell  and  Mrs.  Mahan,  to  the  effect  that  the 
latter  should  take  the  cotton  as  a  payment  upon 
the  mortgage  before  described.  The  price  was 
fixed  at  twenty  cents  per  pound,  but  the  num- 
ber of  pounds  was  not  definitely  ascertained, 
neither  was  any  payment  indorsed  upon  the 
mortgage,  nor  any  receipt  given,  nor  any  mem- 
orandum in  writing  made,  nor  any  present  con- 
sideration paid.  Neither  did  any  change  of 
possession  take  place,  nor  was  there  any  de- 
livery, actual  or  symbolic.  The  cotton  re- 
mained at  Kingston  until  its  seizure  by  the 
military  forces  of  the  United  States,  immediate- 
ly upon  which  the  claimant  asserted  that  she 
was  the  owner,  and  sought  to  procure  its  re 
lease.  Mrs.  Mitchell,  the  vendor,  had  been  gull 
ty  of  giving  aid  and  comfort  to  the  rebellion. 

The  case  is  further  stated  by  the  court. 

Meaars.  R.  M.  Corwine  and  Qulnton 
Oorwine,  for  apellants : 

It  was  the  sale  of  an  entire  thing  in  bulk, 
susceptible  of  full  and  complete  identification. 

The  rule  is  that,  where  the  sale  is  of  a  whole 
number  or  bulk,  when  the  counting  or  weighing 
is  only  for  the  purpose  of  reckoning  the  price, 
the  sale  is  valid,  and  passes  the  title.  The  case 
of  the  sale  of  a  flock  of  sheep  is  given  as  an 
example.  Where  the  sale  is  so  much  per  head, 
although  not  counted  at  the  sale,  the  sale  is 
valid  and  complete. 
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Crofoot  V.  Bennett,  2  N.  Y.  260;  2  Kent, 
Com.  496;  Story,  Sales,  n.  1  to  §  296. 

Neither  at  common  law  nor  by  the  statute  of 
frauds  of  England  or  Mississippi,  was  it  nec- 
essary that  the  evidence  of  sale  should  be  in 
writing. 

Story,  Sales,  par.  258,  in  commenting  on  the 
English  statute,  states  the  rule  with  respect 
to  agreements  for  the  sale  of  personal  property 
to  be,  that  where  it  is  to  be  performed  within 
one  year,  it  need  not  be  in  writing.  The  stat- 
ute of  Mississippi  (Howard  &  Hutchinson's 
Compilation  of  Miss.  Laws,  p.  370,  §  1 ) ,  re-en- 
acts the  English  statute,  and,  in  so  far  as  the 
sale  of  personal  property  is  concerned,  tirhere 
the  agreement  is  to  be  performed  within  one 
year,  the  language  is  the  same,  and  so  is  the  law. 

But,  if  this  transaction  is  held  not  to  be  such 
a  sale  as  passed  the  title  absolutely  to  Mrs. 
Mahan,  it  must  be  held  to  be  a  gift  inter  vivos, 
Tlie  rule  is,  that  such  a  gift,  when  completed 
by  delivery,  passes  the  title  to  the  thing,  so 
that  it  cannot  be  recovered  back  by  the  giver. 

1  Bouv.  Law  Die.  p.  561. 

Mrs.  Mitchell  has  sworn  that  she  does  not 
claim  the  cotton  and  that  it  is  her  daughter's 
property,  and  she  has  placed  that  renuncia- 
tion and  that  fact  in  writing.  It  is  of  no  con- 
sequence, so  far  as  the  legalizing  of  the  gift  is 
concerned,  whether  the  possession  is  given  at 
the  time  or  afterwards.  It  is  the  fact  that  the 
act  is  irrevocable  and  the  gift  irrecoverable, 
that  the  court  will  look  at.  Being  satisfied  oa 
that  point,  the  gift  will  be  held  good. 

Messrs,  Geo,  H,  Williams ,  Atty,  Oen.  and  O. 
H.  Hill,  Asst,  Atty.  Oen.  for  appellee: 

The  claimant,  Mrs.  Mahan,  seems  to  rel> 
upon  a  purchase  and  sale,  at  which  she  paid  nc 
money,  and  acquired  no  possession.  The  in- 
terest of  the  parties  was  not  evidenced  by  the 
payment  of  the  purchase  money,  nor  by  th« 
ascertainment  of  the  price,  nor  by  any  formal 
or  decisive  declaration  between  the  parties,  noi 
by  the  delivery  of  the  thing  sold.  These  facts 
do  not  establish  a  sale  and  delivery.  According 
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acceptance,  to  take  the  case  out  of  the  statute. 
Caulkins  v.  Hellman,  47  N.  Y.  449.  7  Am.  Rep. 
461 ;  Johnson  v.  Cuttle,  105  Mass.  447,  7  Am.  Rep. 
545 ;  Den  mead  v.  Glass,  30  Ga.  637 ;  Maxwell  v. 
Brown,  39  Me.  98;  Spencer  v.  Hall.  30  Vt.  315; 
Astley  v.  Emery,  4  Maule  &  S.  264 ;  Norman  v. 
Philips,  14  Mees.  &  W.  277 ;  Cooke  v.  Millard,  65 
N.  Y.  352.  22  Am.  Rep.  619;  Baldey  v.  Parker,  2 
B.  &  C.  37. 

Common  carrier,  whether  selected  by  buver  or 
seller,  cannot  do  the  acts  necessary  to  constitute  a 
receipt  and  acceptance  of  the  goods,  and  to  take 
the  case  out  of  the  statute  of  frauds.  Johnson  v. 
Cuttle,  105  Mass.  447,  7  Am.  Rep.  545 ;  Nicholson 
▼.  Bower,  1  El.  &  El.  172;  Sneed  v.  Warner,  10 
Met.  132 ;  Boardman  v.  Spooner,  13  Allen,  353 ; 
Prostbure  Mining  Co.  v.  New  Ene.  Glass  Co.  9 
Cush.  115 ;  Qulntard  v.  Bacon,  99  Mass.  185 ; 
Hausman  v.  Nye,  62  Ind.  485,  30  Am.  Rep.  199; 
Rogers  v.  Phllilps,  40  N.  Y.  519;  Keiwert  V. 
Meyer.  62  Ind.  587,  30  Am.  Rep.  206. 

There  can  be  no  acceptance  where  there  can  be 
no-  opportunity  for  refecting.  Purchaser  has  a 
right  to  compare  bulk  with  sample.  Smith  v.  Hud- 
son, 6  Best  &  S.  431 ;  Caulkins  v.  Ilellman,  47 
N.  Y.  449,  7  Am.  Rep.  461 ;  Edwards  v.  Grand 
Trunk  R.  Co.  48  Me.  37,  54  Me.  Ill ;  Hatterline 
V.  Rice,  62  Barb.  593. 

Delivery  of  part  of  leather  selected,  to  a  common 
carrier  not  expressly  authorized  to  accept  it,  and 
acceptance  of  that  part  from  carrier  without  any 
intention  to  accept  remainder,  is  not  a  sufficient 
acceptance  to  take  sale  out  of  statute.  Atherton 
V.  Newhall,  123  Mass.  141,  25  Am.  Rep.  47. 

Acceptance  may  be  before,  contemporaneous 
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with  or  subsequent  to  actual  receipt  of  goods 
Cusack  v.  Robinson.  1  B.  &  S.  299 ;  Cross  v.  O'Don 
nell,  44  N.  Y.  661,  4  Am.  Rep.  721 ;  Marsh  v.  Hyde 
3  Gray,  331 ;  McKnight  v.  Dunlop,  5  N.  Y.  637  i 
Bush  V.  Holmes,  53  Me.  417. 

The  acceptance  and  receipt  of  part  of  the  goods, 
however  small,  has  the  effect  of  proving  the  con 
tract  of  sale.  Gault  v.  Brown,  48  N.  H.  183,  2  Am 
Rep.  210 ;  Atwood  v.  Lucas,  53  Me.  608 ;  Hind< 
V.  Whitebouse,  7  East,  558 ;  Richardson  v.  Sqnires 
37  Vt.  640 ;  Danforth  v.  Walker,  40  Vt.  257. 

After  an  acceptance,  a  delivery  to  a  carrier  des 
ignated  by  the  purchaser,  answers  the  require 
ments  of  the  statute.  Cross  v.  O'Donnell,  44  N.  Y 
661,  4  Am.  Rep.  721 ;  Ullman  v.  Barnard,  7  Gray 
554 ;  Spencer  v.  Hale,  30  Vt.  314 ;  Ex  parte  Saff 
ord,  2  Low.  Dec.  563 ;  Dodsley  v.  Varley,  12  Ad 
&  El.  563. 

A  long  and  unreasonable  delay  in  returning  th< 
goods  or  giving  notice  of  their  rejection  is  evidence 
of  an  acceptance.  Gaff  v.  Homeyer,  59  Mo.  345 
Treadwell  v.  Reynolds,  39  Conn.  31 ;  Bushell  v 
Wheeler,  15  Q.  B.  442 ;  Meredith  v.  Melgh,  2  Bl.  I 
B.  364  ;  Coleman  v.  Gibson.  1  Mood.  &  R.  168. 

Seizure  by  legal  process  by  the  purchaser  Is  no 
a  delivery  and  acceptance  under  the  statute. 
Washington  Ice  Co.  v.  Webster,  62  Me.  841,  U 
Am.  Rep.  462. 

An  actual  delivery  of  the  goods,  or  part  of  them 
is  not  always  required  bv  the  statute  of  frauds 
bift  a  virtual  or  constructive  delivery  may  be  suf9 
cicnt.  The  circumstances  making  such  a  deliver 
must,  however,  be  so  strong  and  unequivocal  as  t« 
leave  no  doubt  of  th^  intent  of  the  parties.  Balle 
V.  Ogden,  3  Johns.  399,  8  Am.  Dec.  509. 
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"atiieraltt  of  elementary  law  upon  the  subject, 
-i  ffv  reouisites  to  pass  the  ownership  in  the 
jttm  to  tne  claimant  were  complied  with. 

c)  The  consideration  was  not  good,  for  if 
*i?  were  t  gift  inter  vivos  from  parent  to 
'^Jd,  it  being  a  parol  gift  of  personal  property, 
r.tM  toy  actual  delivery,  the  title  was  not 

ims  T.  Smallpiece,  2  B.  &  Ad.  551 ;  Shower 
T  RW:,  4  Exch.  478. 

IV  Itws  of  Mississippi  make  such  parol 
riti  fraodnlent. 

^t  L  of  Miss.«  Howard  and  Hutch.  370, 
It 

1^)  Hie  consideration  was  not  valuable,  as 
» Mwy  or  any  other  equivalent  of  the  grant 
lugiTen. 

0  The  number  of  pounds  was  not  ascer- 
tianL  and  the  price  was  to  depend  upon  the 
audtj  of  the  cotton,  and  the  performance  of 
'  ^  tiiD|!;s  was  a  condition  precedent  to  the 
•^Hifer  of  the  property,  although  the  individ- 
3^  eotton  was  ascertained,  and  it  was  in  the 
^Jt  ii  which  it  ought  to  be  accepted. 

Baj.  Sdes,  221,  222,  et  seq.^  ana  cases  cited; 
-?ttT.  L«  Me9urier,  6  Moore,  P.  C.  116. 

TV  contract,  if  legal,  did  not  pass  title  in 
ie  property.  It  amounted  only  to  an  execu- 
^eoitrtct. 

TWcMe  of  Crofoot  v.  Bennett,  2  N.  Y.  258, 
t!d  hj  the  appellants,  does  not  apply  here,  as 
>  dreainstanoes  were  different,  inasmuch  as, 
2  tVt  ease,  a  portion  of  the  bricks  in  a  speci- 
^  kiln  were  sold  at  a  certain  price  per  thou- 
t«l  um!  the  possession  of  the  whole  kiln  was 
'  Tered  to  the  vendee,  that  he  might  take  the 

JBtity  8old. 

^-  Justice  miler  delivered  the  opinion  of 

^  is  an  appeal  by  the  claimant  from  a  de- 
^  of  the  court  of  claims,  dismissing  abso- 
"*!y  her  petition  for  the  proceeds  of  certain 
'T*  leized  and  sold  under  the  acts  of  Con- 
?9i  eooeeming  captured  and  abandoned  prop- 
^  B  the  states  recently  in  insurrection. 

^  lole  question  in  the  case  is,  whether  the 
■'^eflot  was  the  owner  of  the  cotton  at  the 

*  «f  its  seizure  by  the  agents  of  the  United 
"^^  and  this  miifit  be  decided  as  a  matter  of 
■'  OB  the  finding  of  facts  made  by  the  court 
-  djims,  notwithstanding  the  frequent  refer- 

*  l^  the  counsel  of  the  appellant  to  the  view 
»i:^  he  takes  of  the  evidence  given  in  that 

•t  neos  to  be  established  that  the  claimant 
'^  &  jut  demand  for  a  large  amount  against 
'^"t^ltther,  which  was  secured  by  a  mort- 
^  OB  I  valuable  cotton  farm  in  Mississippi, 

*  Rotate  of  which  was  in  her  mother,  that 
^  being  covered  by  the  mortgage.  Some- 
-»  a  the  year  1862,  both  mother  and  daugh- 
^jxiig  widows,  and  the  war  flagrant  in  Mis- 
^V^  it  is  alleged  that  a  contract  was  made 
'^*^  them,  by  which  the  cotton  in  question, 
■*  wned  by  her  mother,  was  turned  over  to 
^^firdiased  by  the  appellant,  in  part  pay- 
*^  of  the  d^t  secured  by  said  mortgage ;  and 
^^*^  this  transaction  transferred  the  title 
"^eotton  to  plaintiff,  is  the  question  to  be 
*^   The  finding  of  facts  on  this  point  is 

3irtit«d  by  the  court  of  claims. 
^  the  death  of  James  H.  Mitchell,  and 
^^Att.  U.S.  Book  21. 


after  the  cotton  had  been  thus  removed  to 
Kingston,  but  before  the  capture  of  Natchez  by 
the  United  States  forces,  and  before  the  pas- 
sage of  the  abandoned  or  captured  property 
act,  a  parol  agreement  was  made  *be-  [*144 
tween  Mrs.  Mitchell  and  Mrs.  Mahan,  to  the 
effect  that  the  latter  should  take  the  cotton  as 
a  payment  upon  the  mortgage  before  described. 
The  price  was  fixed  at  twenty  cents  per  pound, 
but  the  number  of  pounds  was  not  definitely 
ascertained ;  neither  was  any  payment  indorsed 
upon  the  mortgage  -nor  any  receipt  given  nor 
any  memorandum  in  writing  made  nor  any  pres- 
ent consideration  paid.  Neither  did  any  change 
of  possession  take  place  nor  was  there  any  de- 
livery, actual  or  symbolic.  The  cotton  remained 
at  Kingston  until  seized  by  the  military  forces 
of  the  United  States,  ipimediatcly  upon  which 
the  claimant  assei*ted  that  she  was  the  owner, 
and  sought  to  procure  its  release. 

It  is  strongly  urged  by  counsel  for  claimant 
that,  by  the  common  law,  the  facts  constituted 
a  valid  sale  of  the  property,  and  that,  as  there 
was  no  statute  of  frauds  in  force  in  the  state  of 
Mississippi  requiring  delivery  or  a  written 
memorandum  to  make  a  sale  of  personal  prop- 
erty valid,  the  parol  agreement  set  out  in  this 
finding  constituted  a  valid  sale.  Whether  this 
would  be  so  in  the  absence  of  such  a  statute  as 
most  of  the  states  have  on  that  subject,  migiit 
admit  of  serious  debate. 

But,  while  there  is  no  such  provision  in  the 
authorized  publication  of  the  statutes  of  Missis- 
sippi of  1840  by  Howard  and  Hutchinson,  to 
which  we  have  been  referred,  we  find  in  the 
Revised  Code  of  Mississippi  of  1857,  which, 
from  our  own  researches,  we  are  bound  to  be- 
lieve was  the  law  in  force  when  this  agreement 
was  made,  a  very  stringent  provision  on  this 
subject  in  the  statute  of  frauds  and  perjuries 
of  that  code. 

Article  four  of  chapter  forty-four,  p.  359, 
enacts  that  no  contract  for  the  sale  of  any 
slaves,  personal  property,  goods,  wares,  and 
merchandise  for  the  price  of  $50  or  upwards 
shall  be  allowed  to  hie  good  and  valid,  except 
the  buyer  shall  receive  the  slaves,  or  part  of 
the  personal  property.  *goods,  wares,  and  [*147 
merchandise,  or  shall  actually  pay  or  secure 
the  purchase  money,  or  part  thereof,  or  unless 
some  note  or  memorandum  in  writing  of  the 
bargain  be  made  and  signed  by  the  party  to  be 
charged  by  such  contract  or  his  agent  thereunto 
lawfully  authorized. 

The  finding  of  the  court  of  claims  negatives 
in  the  most  express  terms  the  existence  in  the 
agreement,  by  which  the  title  of  the  cotton  was 
supposed  to  be  transferred,  of  each  and  every 
one  of  the  acts  or  conditions,  some  one  of  which 
is  by  that  statute  made  necessary  to  the  valid- 
ity of  the  contract. 

To  hold  that  an  agreement  which  that  statute 
declares  shall  not  be  allowed  to  be  good  and 
valid  was  sufticient  to  transfer  the  title  of  the 
property  to  claimant,  would  be  to  overrule  the 
uniform  construction  of  this  or  a  similar  clause 
in  ail  statutes  of  frauds  by  all  the  courts  which 
have  construed  them. 

The  court  of  claims  held  that  the  agreement 
passed  no  title,  and  we  concur  in  their  conclu- 
sion on  that  subject. 

It  is  unnecessary  to  examine  into  the  effect 

of  the  transaction  as  a  gift  inter  vivos.  The 
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£iding  ihaJt  there  was  no  delivery  would  be  as 
fatal  to  such  a  gift  as  to  the  agreement  of  sale. 
Besides  there  is  nothing  in  the  petition  of  the 
plai^tifT/  or  in  the  findings  of  the  court  of 
claims,  on  which  such  a  gift  could  be  consid- 
efed  as  in  the  issue.  The  finding  that  it  was  a 
parol  contract  of  sale  is  directly  opposed  to  the 
idea  of  a  gift. 

'.  The  decree  of  the  Court  of  Claims  is,  there- 
fore, affirmed, 

WILLIAM  SMITH,  Plff.  in  Err., 

V. 

JAMES  M.  ADSIT  et  ol. 
(See  8.  C.  10  Wall.  185-190.) 
Jurisdiction  over  state  judgment. 

1.  To  give  this  court  Jurisdiction  to  review  the 
jadgmeot  of  a  state  court,  the  record  must  show, 
eittier  expresflly  or  by  necessary  intendment,  not 
only  that  a  Federal  question  was  raised,  but  that 
it  was  decided  adversely  to  the  party  who  has 
caused  the  case  to  be  removed  here. 

2.  The  judgment  of  the  state  court  respecting 
the  extent  of  its  equitable  Jurisdiction,  is  not  re- 
viewable by  this  court. 

[No.  104.] 
Submitted  Jan.  20, 1873,  Decided  Mar,  S,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

The  bill  in  this  case  was  filed  in  the  circuit 
court  of  Grundy  county,  Illinois,  to  establish 
a  trust  as  to  certain  lands,  in  favor  of  plain- 
tiff's  grantor.  By  consent,  the  case  was  removed 
to  the  superior  court  of  Chicago.  The  subse- 
quent history  and  the  facts  of  the  case  are 
stated  in  the  opinion  of  the  court. 

Mr,  W.  T.  Burgess  for  plaintiff  in  error. 

Messrs,  Wm.  H,  King,  Ira  Scott  and  George 
P«yspm  for  defendant  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  is  a  case  brought  here  by  writ  of  error 
ti)  .the  supreme  court  of  Illinois,  and  the  first 
question  ihat  meets  us  is,  whether,  under  the 
judiciary  act  of  1789  or  the  act  of  February  14, 
1867,  it  exhibits  any  decision  which  is  within 
our  jurisdiction  for  review.  In  the  state  court 
it  was  a  bill  on  behalf  of  the  plaintiff  in  error 
against  James  M.  Adsit  (Suel  Wright,  Patrick 
Rourk,  and  the  trustees  of  schools  of  township 
30  in  range  6,  in  Grundy  county.  The  bill 
charged  that,  in  1850,  by  conveyance  from  one 
Lewis  R.  ITolmes,  the  plaintiff  became  the  own- 
er of  certain  lands  in  the  county  of  Grundy, 
particularly  described.  The  title  of  Holmes 
was  described  as  follows:  it  was  averred  that 
he  had  been  a  soldier  in  the  Mexican  war,  that 
he  received  a  certificate  of  service  and  of  hon- 
orable discharge,  entitling  him,  under  the  acts 
of  Congress,  to  a  land  warrant,  and  that  he  ap- 
plied to  Adsit  to  procure  the  warrant  for  him. 
It  was  charged  that  Adsit  prepared  the  neces- 


NoTB. — Jurisdiction  of  U.  S.-  Supreme  Court, 
ichere  is  drawn  in  question  statute,  treaty  or  Con- 
sUiution  of  U.  S. — see  note  to  Matthews  v.  Zane, 
i  L.  ed.  U.  S.  654 ;  note  to  Martin  v.  Hunter,  4  L. 
ed.  U.  S.  97 :  and  note  to  Williams  v.  Norris,  6  L. 
ed.  U.  S.  571. 

Jurutdiotion  of  U.  S.  Supreme  Court  to  review 
state  fudgment — see  note,  42  L.  ed.  U.  S.  098* 


Bury  papers,  and  at  the  same  time  made  out  a 
power  of  attorney  for  Holmes,  authorizing  the 
assignment  of  the  land-warrant  about  to  l^  ob- 
tained, with  blank  spaces  for  its  date,  for  the 
number  and  date  of  the  warrant,  for  the  name 
of  the  attorney,  and  that  he  fraudulently  in- 
duced Holmes  to  sign  it.  This  power  of  attor- 
ney it  was  charged  was  filled  up  subsequently 
and  after  the  land- warrant  was  obtained,  with 
the  name  of  L.  D.  Hoard,  as  the  attorney,  with 
the  number  and  date  of  the  warrant  issued  (No. 
23,129,  date  August  18,  1848),  and  with  Au- 
gust 30,  1848,  as  the  date  of  the  power.  The 
bill  further  charged  tliat  Adsit  then  procured 
the  attorney  to  assign  the  warrant  to  him, 
that  he  located  it  and  obtained  for  the  land  a 
patent  in  his  own  name,  as  assignee  of  Holmes. 
The  bill  further  charged  that,  at  the  date  of 
the  power.  Holmes  was  a  minor,  and  that  the 
defendants,  Wright,  Rourk,  and  the  school  trus- 
tees hold  the  land  under  conveyances  from  Ad- 
sit, •with  notice  of  the  plaintiff's  rights.  [•IST 
It  was  still  further  charged  that  the  power  of 
attorney  was  a  nullity,  because  obtained  by 
fraud,  and  because  of  the  minority  of  Holmes ; 
and  it  was  averred  that  if  any  sale  was  made 
by  him  to  Adsit  of  the  land- warrant,  it  was  in 
fact  made  before  the  warrant  was  issued ;  that 
it  was,  therefore,  null  by  force  of  the  act  of 
Congress  and  that,  consequently,  Adsit  held  and 
located  the  warrant  as  a  trustee  for  Holmes, 
and  that  the  purchasers  from  him  are  charge- 
able with  the  same  trust.  The  prayer  of  Uie 
bill  was  that  Adsit  might  be  decreed  to  have  ac- 
quired the  lands  in  trust  for  Holmes ;  that  the 
other  defendants  might  be  decreed  to  have  pur- 
chased them  and  to  hold  them  charged  with  the 
same  trust ;  that  an  account  should  be  directed 
and  also  a  conveyance  to  the  plaintiff  as  as- 
signee of  Holmes.  There  was  also  a  prayer  for 
general  relief. 

The  answer  of  Adsit  denied  the  fraud  charged, 
and  averred  that  he  purchased  the  land-war- 
rant without  any  agreement  to  act  as  his 
agent; and  the  other  defendants  set  up  that 
they  were  bona  fide  purchasers  from  Adsit, 
without  notice  of  any  equity  in  Holmes. 

This  brief  abstract  of  the  pleading  is  suffi- 
ciently full  for  a  proper  understandmg  of  ^e 
case. 

In  the  circuit  court  of  the  state  a  decree  was 
entered  against  Adsit  for  $6,829.14  and  the  bill 
dismissed  as  to  the  other  defendants.  He  then 
appealed  to  the  supreme  court  of  the  state, 
where  the  decree  against  him  was  reversed,  and 
the  bill  was  dismissed  as  to  him,  as  the  record 
shows,  for  want  of  jurisdiction. 

In  view  of  this  we  do  not  perceive  that  we 
have  any  authority  to  review  the  judgment  of 
the  state  court.  Plainly,  if  there  be  any  Feder- 
al question  in  the  case  it  is  because  the  plain- 
tiff claimed  some  title,  right,  privilege  or  im- 
munity under  the  act  of  Congress  to  which  ref- 
erence was  made  in  his  bill,  and  because  the 
decision  of  the  court  was  agMnst  the  title,r]ght, 
privilege,  or  immunity  thus  set  up  or  claimed. 
Such  a  claim  and  such  a  decision  must  appear 
in  the  record.  But  we  think  this  does  not  ap- 
pear. It  must  be  admitted  that  the  question 
whether  the  sale  of  the  land-warrant  by  Holmes 
to  Adsit,  if  made  before  the  warrant  issued,  as 
'charged  in  the  bill,  was  not  a  nullity,  [*180 
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may  hare  been  presented,  but  it  does  not  ap- 
pear that  such  a  question  was  decided,  much 
less  that  it  was  decided  adversely  to  the  plain- 
tiff in  error.  Nothing  is  more  certain  than 
that  to  give  this  court  jurisdiction  to  review 
the  judgment  of  a  state  court,  the  record  must 
«fhow,  either  expressly  or  by  necessary  intend- 
ment, not  only  that  a  Federal  question  was 
raised,  but  that  it  was  decided  adversely  to  the 
party  who  has  caused  the  case  to  be  removed 
here. 

The  doctrine  was  plainly  stated  in  Croicell  v. 
Randeilf  10  Pet.  368,  and  it  has  been  repeated 
in  numerous  later  decisions.  Indeed,  it  is  the 
express  requirement  of  the  25th  section  of  the 
judiciary  act,  and  of  the  act  of  February  14, 
1867.  And  the  rulings  of  this  court  have  gone 
further.  In  Parmelee  v.  Laicrence,  11  Wall.  36, 
20  L».  ed.  48,  it  was  said  it  must  appear  that 
the  question  must  have  been  necessarily  in- 
volved in  the  decision,  and  that  the  state  court 
could  not  have  given  a  judgment  without  decid- 
ing it.  In  Williams  v.  Morris,  12  Wheat.  117, 
it  was  held  not  to  be  enough  that  the  construc- 
tion of  an  act  of  Congress  was  drawn  in  ques- 
tion, and  that  the  decision  was  against  the  title 
of  the  party,  but  that  it  must  also  appear  that 
the  title  depended  on  that  act.  And  in  Rector 
▼.  A9hley,  G  Wall.  142,  18  L.  ed.  733,  it  was  laid 
down  tlmt  if  the  judgment  of  the  state  court 
can  be  sustained  on  other  grounds  than  those 
which  are  of  Federal  cognizance,  this  court  will 
not  revise  it,  although  a  Federal  question  may 
also  have  been  decided  therein,  and  decided  er- 
roneously. These  decisions  go  much  further 
than  is  necessary  to  sustain  our  judgment  now. 

As  we  have  seen,  the  bill  was  dismissed  for 
want  of  jurisdiction.  The  judgment  of  the  court 
respecting  the  extent  of  its  equitable  jurisdic- 
tion is,  of  course,  not  reviewable  here.  The 
record  does  not  inform  us  what  other  questions, 
if  any,  were  decided.  It  nowhere  appears  that 
the  sale  from  Holmes  to  Adsit  was  ruled  to  be 
valid,  notwithstanding  the  act  of  Congress 
which  declared  that  sales  of  bounty-rights, 
made  or  executed  prior  to  the  issue  of  land-war- 
190*]  rants  therefor,  *  shall  be  null  and  void. 
Nor  was  it  necessary  to  the  decree  that  was 
entered  that  such  a  decision  should  have  been 
made.  After  the  land  had  been  sold  by  Adsit 
to  bona  fide  purchasers  without  notice,  which 
had  been  decreed  in  the  court  below,  from  which 
decree  there  was  no  appeal — ^after  it  had  thus 
been  settled  that  there  was  no  continuing  trust 
in  the  land,  it  may  well  have  been  determined 
that  the  plaintiff's  remedy  against  Adsit  was 
at  law,  and  not  in  equity,  even  if  the  sale  from 
Holmes  to  him  was  utterly  void.  But  what- 
ever may  have  been  the  reasons  for  the  decision, 
whether  the  court  had  jurisdiction  of  the  case 
tr  not,  is  a  question  exclusively  for  the  judg- 
m«mt  of  the  state  court. 

We  need  not  pursue  the  subject  further.  It 
is  enough  that  it  does  not  appear  that  the  claim 
of  the  plaintiff,  that  the  sale  of  Holmes  to  Adsit 
was  a  nullity  because  of  the  act  of  Congress, 
was  necessarily  involved  in  the  decision,  or  that 
the  sale  was  decided  to  be  valid,  or  that  the 
same  decree  would  not  have  been  made  if  the 
invalidity  of  the  sale  had  be€n  acknowledged. 

It  follows  that  the  case  must  be  dismissed. 

The  tcrit  of  aror  is  dismissed, 
16WAIX. 


D.  W.  PEABODY,  Collector  of  Internal  Reve- 
nue, Plff,  in  Err., 

V. 

GEORGE  H.  DRAUGHN; 

D.  W.  Peadody,  Collector  of  Internal  Revenue, 

Plff,  in  Err., 

V. 

M.  0.  Mason  and  J.  B.  Taylob,  as  M.  0.  Ma- 
son &  Company; 
and 
D.  W.  Peabody,    Collector  of  Internal  Revenue, 

Plff.  m  Err., 

V. 

Jo.  C.  Stark,  and  B.  G.  Hillabd,  as  Stabk  & 

HiLLARD. ) 

(See  8.  C.  Pcabody  v.  8tark,  16  Wall.  240-244.) 

Distiller's  Tax. 

This  court  adopts  the  rulings  of  the  internal 
revenue  commlsaloner,  that  the  distiller  is  not  lia- 
ble under  the  eighty  per  cent  clause  of  the  internal 
revenue  act  of  July  20,  1808,  until  a  copv  of  the 
survey  on  which  the  tax  is  assessed  has  been  de- 
livered to  hiin,  aa  provided  in  section  10. 

[Nos.  290,  291,  292.] 
Su'^miited  Feb.  10,  1813.  Decided  Mar.  3,  1873. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

These  suits  were  commenced  in  the  circuit 
court  of  Davidson  county,  Tenn.,  by  the  defend- 
ants in  error,  to  recover  back  certain  taxes,  and 
were  removed  by  certiorari  upon  petition  of  the 
defendant,  to  the  court  below.  The  facts  are 
stated  in  the  opinion  of  the  court. 

Messrs.  G.  H.  Williams,  Atty.  Oen.  and  €• 
H.  Hill,  Asst.  Aity.  Oen.  for  plaintiff  in  error: 

The  section  requires  that  the  assessor  shall 
send  a  copy  of  the  report  to  the  distiller;  but 
it  by  no  means  follows  tliat,  if  he  does  not  do 
so,  the  distiller  is  not  liable  to  pay  eighty  per 
cent  on  the  actual  producing  capacity  of  his  ais- 
tillery.  The  court  has  decided  that,  under  § 
20  of  this  act,  15  Stat,  at  L.  133,  134,  a  dis- 
tiller is  always  to  be  assessed  for  a  quantity  of 
spirits  equal  to  eighty  per  cent  of  the  produc- 
ing capacity  of  his  distillery,  as  estimated  un- 
der the  provisions  of  this  act.  Now,  if  no  copy 
of  the  report  in  regard  to  the  producing  capac- 
ity of  his  distillery  is  sent  to  the  distiller,  it 
would  probably  be  open  to  him,  upon  trial  of  an 
action  to  recover  back  the  tax  assessed  thereon, 
to  introduce  evidence  to  disprove  the  report 
made  by  the  assessor  in  respect  to  the  produc- 
ing capacity  of  his  distillery,  and  to  show  that 
it  was  erroneous.  That  is  to  say;  the  survey 
made  would  not  then  be  conclusive  and  binding, 
in  an  action  to  recover  back  a  tax,  as  it  would 
have  been  had  a  copy  been  sent  to  him.  But  it 
does  not  relieve  him  from  the  necessity  of  pay- 
ing a  tax  equal  to  eighty  per  cent  of  the  pro- 
ducing capacity  of  his  distillery,  whatever  that 
producing  capacity  may  be.  There  is  no  such 
connection  between  the  two  provisions  of 
law,  the  one  in  regard  to  making  the  survey  nnd 
the  other  in  regard  to  the  mode  in  which  tlie 
tax  shall  be  assessed,  as  to  require  that  the 
omission  to  give  a  copy  of  the  report  to  the  dis- 
tiller should  liave  such  an  extensive  and  extra- 
ordinary effect  as  that  contended  for  by  the 
plaintiff. 

The  object  of  providing  that  the  distiller  shall 
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have  a  copy  of  the  report  sent  to  him,  is,  un- 
doubtedly, in  order  that,  if  it  is  erroneous  in 
any  respect,  he  may  call  the  attention  of  the 
assessor  to  it  and,  if  need  be,  have  the  distil- 
lery resurveyed  and  the  error  corrected. 

This  being  the  object  of  the  provision,  it 
necessarily  follows  that  if  a  copy  is  not  sent  to 
him,  he  would  be  allowed  to  dispute  the  cor- 
rectness of  the  sur\'ey,  and  to  show  that  the 
producing  capacity  of  the  distillery  was  less 
than  the  report  the  surveyor  made.  This  would 
be  the  extent  of  any  injustice  which  could  pos- 
sibly be  done  to  him  by  the  omission  of  the  as- 
sessor ;  and  to  this  extent,  therefore,  the  survey 
should  be  open  to  explanation  or  contradiction. 
Dut  to  hold  that)  because  of  this  omissicn  the 
government  cannot  exact  the  eighty  per  cent 
duty,  expressly  imposed  under  §  20,  is  hardly 
more  reasonable  than  it  would  be  to  insist  that, 
in  consequence  of  this  omission  of  the  asses- 
80I,  the  government  could  impose  no  tax  what- 
ever upon  the  distillery. 

A/essra.  Shackelford^  Helm,  Blair  A  Diek, 
for  defendant  in  error: 

The  10th  section  of  the  act  of  July  20,  1868, 
provides,  that  each  assessor  shall  proceed,  with 
the  aid  of  some  skillful  person,  etc.,  to  make 
survey  of  each  distillery  registered  or  intended 
to  be  registered,  to  estimate  and  determine  the 
true  producing  capacity,  etc.,  a  written  report 
of  which  shall  be  made  in  duplicate,  signed  by 
the  assessor  and  the  person  aiding  in  making 
the  survey,  one  copy  of  which  shall  be  presented 
to  the  distiller,  one  retained  by  the  assessor, 
and  one  transmitted  to  the  commissioner  of 
internal  revenue.  See  p.  20,  §  10,  of  Int.  Rev.  L. 

This  section  of  the  law  was  not  complied 
with.  No  copy  was  given  to  the  distiller.  He 
had  no  notice  of  his  producing  capacity.  The 
difference  between  his  actual  producing  capac- 
ity, forty  gallons,  and  that  which  he  was  as- 
sessed, was  ninety  gallons.  The  principle  is: 
the  act  requires  cerUiin  conditions,  to  hold  the 
distiller  liable;  can  those  be  dispensed  with? 
In  such  cases  the  rule  is,  to  arrive  at  the  mean- 
ing and  intention  of  the  law ;  to  take  the  words 
which  the  makers  have  used,  and  give  them  the 
plain  import  of  the  language  used.  4  McLean, 
463;  5  Mclean,  178. 

Again;  the  court  will  ascertain  the  meaning 
of  the  legislature  from  the  words  used  in  a 
fitatute,  and  the  subject-matter  to  which  it  re- 
lates, and  restrain  its  operation  within  narrow- 
er limits  than  its  words  import,  if  satisfied 
that  the  literal  meaning  would  extend  it  to 
cases  which  the  legislature  never  intended  to 
include.    Brewer  v.  Bloupher,  14  Pet.  178. 

Statutes  are  to  be  construed  so  as  to  give  ef- 
fect to  all  the  words  therein.    2  Story,  389. 

In  construing  a  statute,  every  part  of  it  must 
be  received,  in  connection  with  the  whole,  so  as 
to  make  all  parts  harmonious,  if  practicable.  2 
Pa.  684. 

Apply  these  principles  to  the  case  now  under 
consideration.  Xot  one  of  the  provisions  of 
the  10th  section  of  the  act  was  complied  with. 
The  assessor  did  not  make  the  survey.  No 
certified  copy  was  left  in  his  office.  None  was 
given  to  the  distiller. 

The  rule  in  such  cases  is:  when  a  statute  di- 
rects an  act  to  be  done  in  a  certain  case  or  upon 
certain  terms,  or  gives  a  new  proceeding,  or 
prescribes  the  manner  and  form  of  proceeding, 
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In  such  case^  the  manner  and  form  so  pre- 
scribed by  the  statute  must  be  pursued;  noth- 
ing can  dispense  with  the  mandate  of  the  stat- 
ute.   Peck  (Tenn.)  172. 

Where  it  is  obvious  that  the  legislature  in- 
tended to  impose  a  positive  and  absolute  duty, 
even  in  respect  to  private  transactions,  permis* 
sive  ^ords  in  statutes  have  an  imperative  sig- 
nification, and  are  to  be  considered.  Livingston 
v.  Tanner,  14  N.  Y.  64. 

In  the  sale  of  lands,  where  the  act  of  Con- 
gress  provides  that,  if  a  person  will  not  bid 
more  than  the  assessed  value,  the  land  shall  be 
stricken  off  to  the  United  States,  unless  the 
owner  shall  request  it  to  be  stricken  off  to  some 
other  person  at  less  price,  this  is  imperative. 
Where  the  certificate  of  the  commissioner  shows 
they  have  not  followed  the  statute  in  this  re- 
'spect,  the  sale  is  void.     18  Gratt.  830. 

In  the  construction  of  the  doubtful  law,  the 
contemporaneous  construction  of  persons  ap- 
pointed to  execute  it,  is  entitled  to  great  respect. 

Edwards  v.  Darby,  12  Wheat.  206;  U,  S.  v. 
Recorder,  1  Blatchf.  (C.  C.)  218;  U.  8.  v.  Bfe. 
6  Pet.  39;  U,  S.  v.  Macdaniel,  7  Pet.  1,  5  I^Ic- 
Lean,  0. 

We  present  and  show  to  the  court  the  con- 
struction the  commissioner  of  internal  revenue 
has  placed  upon  the  10th  section  of  the  act  of 
July  20,  1868. 

Treasury  Department, 
Office  of  Internal  Rev* 
Washington,   Aug.  31, 

Sir:  Yours  of  the  20th  inst.  is  received,  in 
which  you  ask  for  a  copy  of  the  rulings  of  this 
office  as  to  the  date  at  which  surveys  of  distil- 
leries take  effect. 

In  reply  I  have  to  say,  that  under  section  10, 
act  of  July  20,  1868,  it  has  been  uniformly  held 
that  the  distiller  is  not  bound  by  the  survey  un- 
til a  copy  of  the  report  thereof,  executed  as  re- 
quired by  said  section,  is  delivered  to  him,  and 
that  assessments  must,  therefore,  be  made  up- 
on the  basis  of  the  survey  last  delivered  to 
the  distiller,  prior  to  the  period  for  which  the 
assessment  is  being  made.  This  ruling  hs^  nev- 
er been  promulgated  in  other  form  than  in  let- 
ters of  instruction  to  officers;  and  I  may  say, 
therefore,  that  this  letter  is  as  authentic  in- 
formation as  can  be  afforded  you  on  this  subject. 
Very  respectfully, 

Josiah  Given, 
Deputy  Comr. 
Hon.  J.  0.  Shackelford, 
*  No.  5,  Porter  Block,  Nashville,  Tenn. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  action  in  this  case  was  brought  by  the 
defendant  in  error  against  the  plaintiff  in  er- 
ror to  recover  back  taxes  which  it  is  alleged, 
he,  as  collector  of  internal  revenue,  had  col- 
lected unlawfully  and  against  the  protest  of 
the  defendant  in  error.  The  judgment  was  ren- 
dered in  favor  of  the  latter  in  the  circuit  court 
of  the  United  States  for  the  middle  district  of 
Tennessee,  to  which  the  case  had  been  trans- 
ferred from  the  state  court. 

The  suit  being  one  in  which,  if  affirmed,  the 
commissioner  of  internal  revenue  pays  the 
judgment,  tJie  Attorney  General  appears  and 
relies  upon  a  single  point  in  the  instruction  of 
thecourttothejuryas  a  ground  for  reversing  it. 
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The  tax  complained  of  as  illegal,  was  a  re- 
assessmeDt  upon  the  plaintiff  as  a  distiller,  in 
whidi  he  was  assessed  to  the  amount  of  80  per 
oent  of  the  producing  capacity  of  his  distillery, 
though  he  had  not  actually  made  that  amount 
of  spirits,  and  notwithstanding  the  fact  that  no 
copy  of  the  survey  of  his  distillery,  fixing  its 
prt^ducing  capacity,  had  heen  filed  with  him  or 
delivered  to  nim. 

On  this  point  the  court  instructed  the  jury 
that  if  a  copy  of  the  survey  of  the  distiUery 
was  not  delivered  to  the  distillers,  according  to 
the  requirements  of  secjtion  10  of  the  act,  they 
woiild  not  he  bound  by  the  survey,  notwith- 
standing  they  might  in  fact  know  what  the  re- 
sults of  it  were,  and  that,  in  this  event  the  gov- 
ernment could  only  exact  the  tax  upon  the 
actual  amount  of  spirits  produced,  including 
the  four  hundred  ffallons  destroyed  as  afore- 
said,  and  the  soundness  of  this  instruction  is 
the  question  raised  by  the  assignment  of  error 
in  this  court. 

The  section  of  the  internal  revenue  law  re- 
ferred to  ( 15  Stat,  at  L.  129 )  requires  assessors 
to  make,  or  cause  to  be  made,  surveys  of  all 
distilleries  registered  or  intended  to  be  regis- 
241*]  tered,  and  *to  estimate  and  determine 
their  true  producing  capacity,  a  written  report 
whereof  shall  be  made  in  triplicate,  signed  by 
the  assessor,  one  copy  of  which  shall  be  fur- 
nished to  the  distiller,  one  retained  by  the  as- 
sessor, and  the  other  immediately  transmitted 
to  the  commissioner  of  internal  revenue.  It 
also  provides  that  the  commissioner  may,  at 
any  tune,  order  a  resurvey,  the  report  of  which 
shall  be  executed  in  triplicate,  and  deposited 
as  before  provided. 

The  question  whether  a  duty  imposed  by 
statute  upon  a  ministerial  or  executive  officer, 
the  performance  or  non-performance  of  which 
affects  the  rights  of  others,  is  merely  directory 
to  the  officer  and  confers  on  parties  injured  a 
right  of  action  against  the  officer,  or  on  the 
other  hand,  is  a  condition  essential  to  fix  the 
rights  of  other  parties  as  between  themselves, 
is  a  very  common,  but  often  a  very  difficult  one 
to  decide. 

243*1  *lts  decision  depends  mainly  upon  a 
consideration  of  the  nature  of  the  duty  thus 
imposed  in  its  relation  to  the  rights  of  parties 
to  be  affected  but  often  also  upon  the  proper 
construction  of  the  language  employed  in  the 
statute  as  being  chiefly  directed  to  the  officer, 
or  as  declaratory  of  a  principle  governing  the 
rights  of  parties. 

Looking;  to  the  statute  before  us  in  the  for- 
mer aspect,  the  duty  of  depositing  the  copy  of 
the  survey  with  the  distiller  is  not  in  terms  im- 
posed upon  the  assessor,  or  the  commissioner  of 
internal  revenue;  though  the  direction  that 
this  shall  be  done  is  made  emphatic  by  being 
repeated  as  to  the  additional  survey,  if  one 
shall  be  made.  And  while  it  is  a  fair  inference 
that  it  was  the  duty  of  the  assessor  to  deposit 
the  copy  with  the  disUller,  it  was  so  far  an  act 
which  could  be  legally  performed  by  another, 
that  we  do  not  doubt  it  would  have  been  valid 
if  performed  by  the  commissioner  or  an  agent 
of  his,  the  survey  being  duly  certified.  It  can 
hardly  be  said  then,  that  the  statute  is  exclu- 
sively directed  to  the  assessor. 

Thf  purpose  of  the  requirement  of  delivering 
a  eopy  to  the  distiller,  which  is  manifestly  to 
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make  certain  to  him  that  he  will  be  held  liable 
for  a  definite  number  of  sallons,  at  all  events, 
whether  his  distillery  makes  it  or  not,  affords 
an  argument  of  wei^t,  that  until  he  has  this 
official  information,  a  rule  so  harsh  was  not  to 
be  applied  to  him. 

On  the  other  hand,  it  is  said  that  this  special 
provision  was  only  intended  to  secure  one  mode 
by  which  the  assessed  capacity  of  his  distillery 
should  come  to  the  knowledge  of  the  distiller, 
and  if  he  is  correctly  informed  from  any  other 
source  of  the  number  of  gallons  per  day  at 
which  that  capacity  has  bran  fixed  by  a  leffsl 
survey,  it  is  all  that  is  necessary  to  govern  his 
action. 

In  the  absence  of  a  clear  conviction  on  the 
part  of  the  members  of  the  court,  on  either  side 
of  the  proposition,  in  which  all  can  freely  unite 
we  incline  to  adopt  the  uniform  ruline  of  the 
office  of  the  internal  revenue  commissioner, 
holding  that  the  distiller  is  not  liable  under  the 
eighty  per  cent  clause,  until  a  copy  of  the  sur- 
vey in  which  the  tax  is  *a8sessed  has  [*244 
been  delivered  to  him  as  provided  in  section  10. 
It  is  made  to  appear  to  us  in  a  very  satisfac- 
tory manner  than  such  has  been  the  unvaiying 
rule  of  that  office  since  the  act  went  into  effect, 
and  while  we  do  not  hold  such  ruling  as  in  gen- 
eral obligatory  upon  us,  we  are  content  to 
adopt  it  in  this  case  for  the  reason  already  men- 
tioned, as  well  as  for  its  obvious  fairness  to 
the  government  and  to  the  distiller. 

The  judgment  in  the  present  cose  is,  ihere^ 
fore,  affirmed.  And  the  sam^  ruling  requires 
the  affinnwnoe  of  the  cases,  Pedbody  v.  Mason 
and  of  Peahody  v.  Stark,  which  are  according' 
ly  affirmed, 

B.  PLATTE  CARPENTER,  Appt., 

V, 

M AH ALA  LONGAN. 

(See  8.  C.  16  Wall.  271-277.) 

Note  taken  before  due  —  presumption — mort' 
gage  to  secure  note,  governed  by  same  rule — 
assignment, 

1.  The  assignment  of  a  note  not  dne  raises  the 
presumption  of  the  want  of  notice  of  any  defense 
to  it,  and  this  presumption  stands  until  it  is  over- 
come by  BUflScIent  proof. 

2.  An  asslfcnee  of  a  note,  and  of  a  mortgage 
given  to  secure  It,  takes  the  mortgage  as  be  takes 
the  note,  free  from  the  objections  to  which  it  was 
liable  in  the  hands  of  the  mortgagee. 

3.  The  note  and  mortgage  are  Inseparable ;  the 
former  as  essential,  the  latter  as  an  Incident.  An 
assignment  of  the  note  carries  the  mortgage  with 
it,  while  an  assignment  of  the  latter  alone  is  a 
nullity. 

[No.  114.] 
Argued  Jan,  29,  1875.    Decided  Mar,  S,  187S. 

APPEAL  from  the  Supreme  Court  of  Colora- 
do Territory, 
llie  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Messrs,  J,  M.  Carlisle  and  J.  D.  MePl&er- 
son,  for  appellant: 

Note. — Rights  of  purctuuer  of  promissory  note 
before  maturity — see  note  to  Mandeville  v.  Welch, 
5  L.  ed.  U.  S.  870. 

Who  will  be  deemed  to  have  acted  in  good  faith 
in  taking  note;  tohat  is  notice  to  prevent  holder 
from  recovering  on — see  note  to  Fowler  v.  Brant- 
ly,  10  L.  ed.  U.  8.  473. 

Aaaiynment  of  mortgage  alone  a  nullity — see 
note,  13  U  B.  A.  2&5. 
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The  assignment  of  a  debt  carries  with  it  the 
mortgage.    This  is  the  universal  rule. 

In  Martin  v.Mowlinf  2  Burr.  978,  Lord  Mans- 
field says:  a  mortgage  is  a  charge  upon  the 
land,  and  whatever  will  give  the  moneji  will 
carry  the  estate  in  the  land  along  with  it,  to 
every  purpose.  The  estate  in  the  land  is  the 
same  thing  as  the  money  «due  upon  it. 

In  Martiny.Mowlin,  2.  Burr.  078,  Lord  Mans- 
J.,  says:  "The  mortgage  interest,  as  distinct 
from  the  debt,  is  not  a  fit  subject  for  assign- 
ment. It  has  no  determinate  value.  If  it 
should  be  assigned,  the  assignee  must  hold  the 
interest  at  the  will  and  disposal  of  the  cred- 
itor who  holds  the  bonds,  Accesaorium  non 
ducit,  aed  aequitur  suum  principalem." 

It  is  to  be  remarked  that  the  doctrine  is: 
that  the  mortgage  follows  the  debt;  not  the 
bond,  note  or  other  evidence  of  debt,  but  the  debt. 

No  equities  attach  to  the  securities  that  do 
not  attach  to  the  debt. 

There  is  no  hardship  in  this  rule,  any  more 
than  in  that  which  exempts  commercial  paper 
in  their  hands  from  equities  between  the  imme- 
diate parties;  nor  is  there  any  more  hardship 
tlian  in  the  ordinary  rule  which  makes  a  title 
good,  and  discharges  secret  trusts,  in  a  pur- 
chaser for  vahie  without  notice. 

On  this  question,  when  the  debt  is  by  note, 
see  Out  ton  v.  Ives,  5  Mich.  516,  and  Cornell  t. 
Hichena,  11  Wis.  353,  in  which  states  the  rule 
is  as  contended  for  by  us;  and  Walker  v.  De- 
ment, 42  111.  273,  where  the  rule  is  against  us. 

Measra.  Bartlett  A  Casey,  8.  E.  Browne, 
and  Thomaa  O,  Putnam,  for  appellee: 

Appellee  can  set  up  any  defense  to  a  recov- 
ery in  the  name  of  B.  Platte  Carpenter,  that 
she  could  have  set  up  had  the  suit  been  brought 
in  the  name  of  Jacob  B.  Carpenter. 

13  ni.  8o:  2  Cow.  320;  4  Ves.  Sr.  118;  2  Ves. 
Sr.  389;  Oliv.  Conv.  344;  2  Johns.  Ch.  441;  6 
Mich.  126;  9  Ves.  Jr.  204;  Olda  v.  Oumminga, 
31  111.  188;  Walker  v.  Dement,  42  111.  272; 
Hubbard  v.  Turner,  2  McL.  519;  Gordon  v. 
Lcwia,  2  Sum.  143;  Weatfall  v.  Jonea,  23  Barb, 
in. 

The  cases  of  Olda  v.  Cumminga,  and  Walker 
V.  Dement,  must  either  be  overruled  or  rather 
ignored  by  the  court,  or  they  settle  this  Ques- 
tion beyond  all  doubt  in  favor  of  the  appellee; 
and  for  that  reason  we  call  the  especial  atten- 
tion of  the  court  to  these  reports.  See  also 
the  report  of  the  decision  of  the  supreme  court 
of  Colorado,  and  the  cases  there  cited,  to  be 
found  in  10  Am.  L.  Reg.  650. 

Recoupment  of  the  value  of  the  goods  and 
chattels  deBcribed  in  the  answer  and  testimony, 
a  valid  defense. 

Steama  v.  Marah,  4  Denio,  227;  Roaevelt  v. 
Bank,  Hopk.  579. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  stiprenie  court  of  Colorado  territoiy. 

On  the  5th  of  March,  1807,  the  appellee.  Ma- 
ha  la  Longan,  and  Jesse  B.  Longan,  execiited 
their  promissory  note  to  Jacob  B.  Carpenter, 
or  oraer,  for  the  sum  of  $980,  payable  six 
months  after  date,  at  the  Colorado  National 
Bank,  in  Denver  city,  with  interest  at  the  rate 
of  three  and  a  half  per  cent  per  month  until 
paid.  At  the  same  time  Mahala  Longan  exe- 
314 


cuted  to  Carpenter  a  mortgafl:c  upon  certain 
real  estate  *therein  described.  The  mort-  ['272 
gage  was  conditioned  for  the  payment  of  the 
note  at  maturity,  according  to  its  effect. 

On  the  24th  of  July,  1867,  more  than  two 
months  before  the  maturity  of  the  note,  Jaeeb 
B.  Carpenter,  for  a  valuable  consideration,  as 
signed  the  note  and  mortgage  to  B.  Platte  Car- 
penter, the  appellant,  l^he  note  not  being  paid 
at  maturity,  the  appellant  filed  this  bill  against 
Mahala  Longan,  in  the  district  court  of  Jef- 
ferson county,  Colorado  territory,  to  foredoae 
the  mortgage. 

She  answered  and  alleged  that  when  she  ex- 
ecuted the  mortgage  to  Jacob  B.  Carpenter, 
she  also  delivered  to  him  certain  wheat  and 
flour,  which  he  promised  to  sell,  and  to  apply 
the  proceeds  to  the  payment  of  the  note;  that 
at  the  maturity  of  the  note  she  had  tendered 
the  amount  due  upon  it,  and  had  demanded  the 
return  of  the  note  and  mortgage  and  of  the 
wheat  and  flour,  all  which  was  refused.    Sub- 
sequently she  filed  and    am^ided   anawer,    in 
which   she  charged  that  Jacob  B.   Carpenter 
had  converted  the  wheat  and  flour  to  his  own 
use,  and  that  when  the  appellant  took  the  as- 
signment of  the  note  and  mortgage,  he  had  full 
knowledge  of  the  facts  touching  the  delivery  of 
the  wheat  and  flour  to  his  assignor.  Testimony 
was  taken  upon  both  sides.  It  was  proved  that 
the  wheat  and  flour  were  in  the  hands  of  Miller 
&  Williams,  warehousemen,  in  the  city  of  Den- 
ver, that  they  sold  and  received  payment  for 
a  part,  and  that  the  money  thus  received  and 
the  residue  of  the  wheat  and  flour  were  lost 
by  their  failure.    The  only  question  made  in 
the  case  was,  upon  whom  this  loss  should  fall, 
whether  upon  the  appellant  or  the  appellee. 
The  view  which  we  have  taken  of  the  case  ren- 
ders it  unnecessary  to  advert  more  fully  to  the 
facts    relating   to   the   subject.    The   district 
court  decreed  in  favor  of  the  appellant  for  the 
full  amount  of  the  note  and  interest.    The  su- 
preme court  of  the  territory  reversed  the  decree, 
holding  that  the  value  of  the  wiieat  and  flour 
should  be  deducted.     The  complainant  there- 
upon removed  the  case  to  this  court  by  appeal. 
It  is  proved  and  not  controverted  that  the 
note  and  mortgage  were  assigned  to  the  appel- 
lant for  a  valuable  consideration  *before  [*273 
the  maturity  of  the  note.    Notice  of  anything 
touching  the  wheat  and  flour  is  not  brought 
home  to  him. 

The  assignment  of  a  note  underdue  raises 
the  presumption  of  the  want  of  notice,  and  this 
presumption  stands  until  it  is  overcome  by  suf- 
ficient proof.    The  case  is  a  different  one  from 
what  it  would  be  if  the  mortgage  stood  alone, 
or  the  note  was  non-negotiable,  or  had  been  as- 
signed after  maturity.    The  queption  presented 
for  our  determination  is,  whether  an  assignee, 
under  the  circumstances  of  this  case,  takes  the 
mortgage  as  he  takes  the  note,  free  from  the 
objections  to  which  it  was  liable  in  the  hands 
of  the  mortgagee.     We  hold  the  affirmative. 
Powell,  Mort.  908;   1  Hill.  Mort.  572;   Coot, 
Mort.  304;  Reevea  v.  Scully,  Walk.  Ch.  248; 
Fiaher  v.  Otia,  3  Chand.  83;  Martineau  v.  Mc- 
Collum,  4  Chand.  163;  Bloomer  v.  Henderson, 
8  Mich.  395;  Potta  v.  Blacku:ell,  4  Jones,  58; 
Cicotte  V.  Oagnier,    2    Mich.    381;    Pierce  v. 
Faunce,  47  Me.  507;  Palmer  v.  Yatea,  3  Sandf. 
137;  Taylor  v.  Page,  6  Allen,  86;  CrojF^  v.  Bwn^- 
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ler,  g  Wis.  503;  Cornell  v.  Hichena,  11  Wis. 
353.  The  contract  as  re^rds  the  note  was  that 
the  maker  should  pay  it  at  maturity  to  any 
bona  fide  indorsee,  without  reference  to  any  de- 
fenses to  which  it  might  have  been  liable  in 
the  hands  of  the  payee.  The  mortgage  was  con- 
ditioned to  secure  the  fulfillment  of  that  con- 
tract. To  let  in  such  a  defense  against  such 
a  holder  would  be  a  clear  departure  from  the 
agreement  of  the  mortgagor  and  mortgagee,  to 
which  the  assignee  subsequently,  in  good  faith, 
became  a  party.  If  the  mortgagor  desired  to 
reeerve  such  an  advantage,  he  should  have  giv- 
en a  non-negotiable  instrument.  If  one  of  two 
innocent  persons  must  suffer  by  a  deceit,  it  is 
more  consonant  to  reason  that  he  who  "puts 
trust  and  confidence  in  the  deceiver  should  be 
a  loser  rather  than  a  stranger."  Hem  v.  Nich- 
oU,  1  Salk.  289. 

Upon  a  bill  of  foreclosure  filed  by  the  as- 
signee, an  account  must  be  taken  to  ascertain 
the  amount  due  upon  the  instrument  secured  by 
the  mortgage.  Here  the  amount  due  was  the 
face  of  the  note  and  interest,  and  that  could 
have  been  recovered  in  an  action  at  law.  Equity 
274*]  could  not  find  that  'less  was  due.  It  is 
a  case  in  which  equity  must  follow  the  law.  A 
decree  that  the  amount  due  shall  be  paid  with- 
in a  specified  time,  or  that  the  mortgaged  prem- 
ises shall  be  sold,  follows  necessarily.  Powell, 
cited,  8upra,  says :  "But  if  the  debt  were  on  a' 
negotiable  security,  as  a  bill  of  exchange  col- 
laterally secured  by  a  mortgage,  and  the  mort- 
gagee, after  payment  of  part  of  it  by  the  mort- 
gagor, actually  negotiated  the  note  for  the 
value.,  the  indorsee  or  assignee  would,  it  seems, 
in  all  events,  be  entitled  to  have  his  money  from 
the  mortgagor  on  liquidating  the  account,  al- 
though he  had  paid  it  before,  because  the  indor- 
see or  assignee  nas  a  legal  right  to  the  note  and 
a  legal  remedy  at  law,  which  a  court  of  equity 
ought  not  to  take  from  him,  but  to  allow  him 
the  benefit  of  on  the  account." 

A  diflter^it  doctrine  would  involve  strange 
animialies.  The  assignee  might  file  his  bill  and 
the  court  dismiss  it.  He  could  then  sue  at  law, 
recover  judgment,  and  sell  the  mortgaged  prem- 
ises under  execution.  It  is  not  pretended  that 
equity  would  interpose  against  him.  So,  if  the 
aid  of  eauity  were  properly  invoked  to  give  ef- 
fect to  the  lien  of  tne  judgment  upon  the  same 
premises  for  the  full  amount,  it  could  not  be 
refused.  Surely  such  an  excrescence  ought  not 
to  be  permitted  to  disfigure  any  system  of  en- 
lightened jurisprudence.  It  is  the  policy  of 
the  law  to  avoid  circuity  of  action,  and  parties 
ought  not  to  be  driven  from  one  forum  to  ob- 
tain a  remedy  whidi  cannot  be  denied  in  an- 
other. 

The  mortgaged  premises  are  pledged  as  secur- 
ity for  the  debt.  In  proportion  as  a  remedy 
is  denied  the  contract  is  violated  and  the  rights 
of  the  assignee  are  set  at  naught.  In  other 
words,  the  mortgage  ceases  to  be  security  for  a 
part  or  the  whole  of  the  debt,  its  express  pro- 
visions to  the  contrary  notwithstanding. 

The  note  and  mortgage  are  inseparable;  the 
former  as  essential,  the  latter  as  an  incident. 
An  assignment  of  the  note  carries  the  mortgage 
with  it,  while  an  assignment  of  the  latter  alone 
is  a  nullity.  Jackson  v.  Blodget,  5  Cow.  205 ; 
Jackson  v.  Willard,  4  Johns.  43. 
16  Wall. 


*It  must  be  admitted  ttiat  there  14  [^Z7^ 
considerable  discrepancy  in  the  authorities 
upon  the  question  under  consideration.  ^ 

In  Daily  v.  Smith,  14  Ohio  St.  396--a  oa^ 
marked  by  great  ability  and  fullness  of  r^ 
search — ^the  supreme  court  of  Ohio  came  to  ^ 
conclusion  different  from  that  at  which  we  havjs 
arrived.  The  judgment  was  put  chiefly  upon 
the  ground  that  notes,  negotiable,  are  nlEMie  sq 
by  statute,  while  there  is  no  such  statutory 
provision  as  to  mortgages,  and  that  hence  th^ 
assignee  takes  the  latter  as  he  would  any  other 
chose  in  action,  subject  to  all  the  equities  wb jcji 
subsisted  against  it  while  in  the  hands  of  tl\a 
original  holder.  To  this  view  of  the  subjeft 
there  are  several  answers. 

The  transfer  of  the  note  carries  with  it  th/s 
security,  without  any  formal  assignment  or  d^ 
livery,  or  even  mention  of  the  latter.  If  not  a^- 
signable  at  law,  it  is  clearly  so  in  equity.  When 
the  amount  due  on  the  note  is  ascertained*  in 
the  foreclosure  proceeding,  equity  recognizoB  ft 
as  conclusive,  and  decrees  accordingly.  Wheth- 
er the  title  of  the  assignee  is  legal  or  equitab^ 
is  immaterial.  The  result  follows  irrespective 
of  that  (question.  The  process  is  only  a  mo^e 
of  enforcmg  a  lien.  ^ 

All  the  authorities  agree  that  the. debt  is  the 
principal  thing  and  the  mortgage  an  accessory. 
Equity  puts  the  principal  and  accessory  upon  a 
footing  of  equality,  and  gives  to  the  assignee  of 
the  evidence  of  the  debt  the  same  irvghM  in  ^^- 
gard  to  both.  There  is  no  departure  lp>m  any 
principle  of  law  or  equity  in  reaching  this  eon- 
elusion,  lliere  is  no  analogy  between  this  case 
and  one  where  a  chose  in  action  standing  alone 
is  sought  to  be  enforced.  The  fallacy  which 
lies  in  overlooking  this  distinction  has  misled 
many  able  minds,  and  is  the  soused  ol  all  the 
confusion  that  exists.  The  mortgage  can  have 
no  separate  existence.  When  the  note^is/pfid 
the  mortgage  expires.  It  cannot  sunrive  for  a 
moment  the  debt  which  the  note  rep^e^ts. 
This  dependent  and  incidental  relation  is  the 
controlling  consideration,  and  tajbqa  the  case 
out  of  the  rule  applied  to  choses  in  action, 
*  where  no  such  relation  of  dependenoA  [*2TB 
exists.  Accessof'ium  non  dueit,  aequUur  pnHnoi' 
pale. 

In  Pierce  v.  Faunce,  47  Me.  513,  the  court 
say:  "A  mortgage  is  pro  tanto  a  piurchasei  «f|d 
a  bona  fide  mortgagee  is  equally  entitled  te  pro- 
tection as  the  bona  fide  grantee.  So  the  assig- 
nee of  a  mortgage  is  on  the  same  footing  witb 
the  bona  fide  mortgagee.  In  all  cases  the  reli- 
ance of  the  purchaser  is  upon  the  record,  and 
when  that  discloses  an  unimpeachable  Utle  he 
receives  the  protection  of  the  law  as  against 
unknown  and  latent  defects."  > 

Matthetca  v.  Wallwyn,  4  Vea.  120,  is  Usualjy 
much  relied  upon  by  those  who  maintain  the  in- 
firmity of  the  assignee's  title.  In  that  case  the 
mortgage  was  given  to  secure  the  payment  of 
a  non-negotiable  bond.  The  mortgagee  aaaigned 
the  bond  and  mortgage  fraudulently,  and  there- 
after received  large  sums  which  ^ould  h^Ve 
been  credited  upon  the  debt.  The  assignee 
sought  to  enforce  the  mortgage  for  the  .full 
amount  specified  in  the  bond.  The  Lord  C))ian- 
cellor  was  at  first  troubled  by  tHe  consideration 
that  the  mortgage  deed  purported  to  convey  the 
legal  title,  and  seemed  inclined  to.  think  thft 
might  take  the  case  out  of  the  rule  of  liability 
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^dihg  tlial  there  was  no  delivery  would  be  as 
fatal  to  such  a  gift  as  to  the  agreement  of  sale. 
Besides  there  is  nothing  in  the  petition  of  the 
plaintiff,  or  in  the  findings  of  the  court  of 
claims,  on  which  such  a  gift  could  be  consid- 
ered as  in  the  issue.  The  finding  that  it  was  a 
parol  contract  of  sale  is  directly  opposed  to  the 
idea  of  a  gift. 

!  The  decree  of  the  Court  of  Claims  is,  there- 
f^ite,  affirmed,, 

* 

WILtlAM  SMITH,  Plff,  in  Err., 

V. 

JAMES  M.  ADSIT  et  al. 
'  (See  S.  C.  10  Wall.  185-190.) 

Jurisdiction  over  state  judgment, 

1.  To  give  this  court  jurisdiction  to  review  the 
jadgment  of  a  state  court,  the  record  must  show, 
either  expressly  or  by  necessary  intendment,  not 
only  that  a  Federal  question  was  raised,  but  that 
it  was  decided  adversely  to  the  party  who  has 
caused  the  case  to  be  removed  here. 

2.  The  judgment  of  the  state  court  respecting 
the  extent  of  its  equitable  Jurisdiction,  is  not  re- 
viewable by  this  court. 

[No.   104.] 
Submitted  Jan,  20, 187 S,  Decided  Mar,  S,  187S. 

IN  ERROR  to  the  Supreme  Ck)urt  of  the  State 
of  Illinois. 

The  bill  In  this  case  was  filed  in  the  circuit 
court  of  Grundy  county,  Illinois,  to  establish 
a  trust  as  to  certain  lands,  in  favor  of  plain- 
tiff's grantor.  By  consent,  the  case  was  removed 
to  the  superior  court  of  Chicago.  The  subse- 
quent history  and  the  facts  of  the  case  are 
rtated  in  the  opinion  of  the  court. 

Mr.'W*  T.  BuTsess  for  plaintiff  in  error. 

Messrs,  Wm,  H,  King,  Ira  Scott  and  George 
PayipA  for  defendant  in  error. 

r 

-  Mr.  tTustice  Strong  delivered  the  opinion  of 
the  court: 

.  This  is  a  case  brought  here  by  writ  of  error 
t^  .the  supreme  court  of  Illinois,  and  the  first 
question  that  meets  us  is,  whether,  under  the 
judiciary  act  of  1789  or  the  act  of  February  14, 
1867,  it  exhibits  any  decision  which  is  within 
our  jurisdiction  for  review.  In  the  state  court 
it  was  a  bill  on  behalf  of  the  plaintiff  in  error 
against  James  M.  Adsit  (Suel  Wright,  Patrick 
Rourk,  and  the  trustees  of  schools  of  township 
30  in  range  6,  in  Grundy  county.  The  bill 
charged  that,  in  1850,  by  conveyance  from  one 
Lewis  B.  Holmes,  the  plaintiff  became  the  own- 
er of  certain  lands  in  the  county  of  Grundy, 
particularly  described.  The  title  of  Holmes 
was  described  as  follows:  it  was  averred  that 
he  had  been  a  soldier  in  the  Mexican  war,  that 
l^e  received  a  certificate  of  service  and  of  hon- 
orable discharge,  entitling  him,  under  the  acts 
of  Congress,  to  a  land  warrant,  and  that  he  ap- 
plied to  Adsit  to  procure  the  warrant  for  him. 
It  was  charged  that  Adsit  prepared  the  neces- 

NoTK. — Jurisdiction  of  U  8.-  Supreme  Court, 
inhere  is  dratcn  in  question  statute,  treaty  or  Con- 
stitution of  U.  8. — see  note  to  Matthews  v.  Zane, 
i  L.  ed.  tf.  S.  654 ;  note  to  Martin  v.  Hunter,  4  L. 
ed.  U.  S.  97 ;  and  note  to  Williams  v.  Norrls,  6  L. 
e^  V,  S,  671. 

JuriHuiotion  of  U,  8.  Supreme  Court  to  review 
state  /nd^rmeitt— see  note,  42  L.  ed.  XJ.  8.  098. 
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sury  papers,  and  at  the  same  time  made  out  a 
power  of  attorney  for  Holmes,  authorizing  the 
assignment  of  the  land- warrant  about  to  be  ob- 
tained, with  blank  spaces  for  its  date,  for  the 
number  and  date  of  the  warrant,  for  the  name 
of  the  attorney,  and  that  he  fraudulently  in- 
duced Holmes  to  sign  it.  This  power  of  attor- 
ney it  was  charged  was  filled  up  subsequently 
and  after  the  land- warrant  was  obtained,  with 
the  name  of  L.  D.  Hoard,  as  the  attorney,  with 
the  number  and  date  of  the  warrant  issued  (No. 
23,129,  date  August  18,  1848),  and  with  Au- 
gust 30,  1848,  as  the  date  of  the  power.  The 
bill  further  charged  that  Adsit  then  procured 
the  attorney  to  assign  the  warrant  to  him, 
that  he  located  it  and  obtained  for  the  land  a 
patent  in  his  own  name,  as  assignee  of  Holmes. 
The  bill  further  charged  that,  at  the  date  of 
the  power.  Holmes  was  a  minor,  and  that  the 
defendants,  Wright,  Rourk,  and  the  school  trus- 
tees hold  the  land  under  conveyances  from  Ad- 
sit, 'with  notice  of  the  plaintiff's  rights.  ["187 
It  was  still  further  charged  that  the  power  of 
attorney  was  a  nullity,  because  obtained  by 
fraud,  and  because  of  the  minority  of  Holmes ; 
and  it  was  averred  that  if  any  sale,  was  made 
by  him  to  Adsit  of  the  land-warrant,  it  was  in 
fact  made  before  the  warrant  was  issued;  that 
it  was,  therefore,  null  by  force  of  the  act  of 
Congress  and  that,  consequently,  Adsit  held  and 
located  the  warrant  as  a  trustee  for  Holmes, 
and  that  the  purchasers  from  him  are  charge- 
able with  the  same  trust.  The  prayer  of  the 
bill  was  that  Adsit  might  be  decreed  to  have  ac- 
quired the  lands  in  trust  for  Holmes;  that  the 
other  defendants  might  be  decreed  to  have  pur- 
chased them  and  to  hold  them  charged  with  the 
same  trust ;  that  an  account  should  be  directed 
and  also  a  conveyance  to  the  plaintiff  as  as- 
signee of  Holmes.  There  was  also  a  prayer  for 
general  relief. 

The  answer  of  Adsit  denied  the  fraud  charged, 
and  averred  that  he  purchased  the  land-war- 
rant without  any  agreement  to  act  as  his 
agent; and  the  other  defendants  set  up  that 
they  were  bona  fide  purchasers  from  Adsit, 
without  notice  of  any  equity  in  Holmes. 

This  brief  abstract  of  the  pleading  is  suffi- 
ciently full  for  a  proper  understanding  of  the 
case. 

In  the  circuit  court  of  the  state  a  decree  was 
entered  against  Adsit  for  $6,829.14  and  the  bill 
dismissed  as  to  the  other  defendants.  He  then 
appealed  to  the  supreme  court  of  the  state, 
where  the  decree  against  him  was  reversed,  and 
the  bill  was  dismissed  as  to  him,  as  the  record 
shows,  for  want  of  jurisdiction. 

In  view  of  this  we  do  not  perceive  that  we 
have  any  authority  to  review  the  judgment  of 
the  state  court.  Plainly,  if  there  be  any  Feder- 
al question  in  the  case  it  is  because  the  plain- 
tiff claimed  some  title,  right,  privilege  or  im- 
munity under  the  act  of  Congress  to  which  ref- 
erence was  made  in  his  bill,  and  because  tbc 
decision  of  the  court  was  against  the  title,righti 
privilege,  or  immunity  thus  set  up  or  claimed 
Such  a  claim  and  such  a  decision  must  appeal 
in  the  record.  But  we  think  this  does  not  ap< 
pear.  It  must  be  admitted  that  the  questioii 
whether  the  sale  of  the  land-ivarrant  by  Holmei 
to  Adsit,  if  made  before  the  warrant  issucK!,  as 
'charged  iu  the  bill^  was  not  a  nullity,  [*18fi 
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warrants  issued  to  them;  or,  in  other  words 
merely  cashed  the  said  warrants,  but  never  had 
possession  or  control  of  said  bonds  or  claimed 
title  thereto,  the  defendants  are  not  liable  in 
this  action  as  for  a  conversion  of  said  bonds. 
(Granted.) 

2.  If  the  jury  find  from  the  evidence  that  any 
of  the  bonds  in  the  declaration  mentioned  were 
filed  in  the  IVeasury  Department  for  redemp- 
tion by  other  parties,  ana  that  the  payment  of 
said  bonds  having  been  recommended  by  the 
Comptroller  of  the  Treasury,  the  defendants, 
for  the  accomodation  of  said  parties,  advanced 
the  amounts  accruing  from  said  bonds,  and  at 
the  request  of  said  parties,  said  amounts  were 
paid  to  the  defendants  by  the  Treasurer  of  the 
United  States,  but  defendants  had  never  owned 
or  contrc^led  or  claimed  said  bonds,  defendants 
are  not  liable  as  for  a  conversion  of  saii  bonds. 

Which  prayers  and  each  of  them  the  court 
granted;  and  thereupon  the  plaintiff  excepted 
to  the  granting  of  each  of  said  prayers,  and 
claimed  the  same  benefit  as  if  separate  bills  of 
exception  were  taken  to  each  ruling  of  the  court 
in  granting  of  each  of  said  prayers,  and  this, 
its  Dill  of  exceptions  was  signed,  sealed  and  en- 
rolled the  23d  February,  1871. 

Messrs.  J.  Hnbley  Aal&ton  and  Walter  S. 
G0JE9  for  plaintiff  in    error: 

This  case  is  distinguishable  from  the  case  of 
Texas  v.  White,  reported  in  7  Wall.  700,  19  L. 
ed.227. 

No  evidence  was  oflTered  in  this  ease  to  show 
that  the  bonds  in  controversy  were  a  part  of 
those  involved  in  the  White  and  Chiles  trans- 
action. 

And  again  in  the  present  ease,  the  legislation 
of  Texas,  intervening  between  the  act  of  Dec. 
10,  1851,  which  purported  to  restrict  negotia- 
bility of  the  bonds,  and  the  act  of  Jan.  11,  1802, 
which  was  held  void,  was  put  in  evidence,  and 
its  effect  is  a  material  feature  in  the  legal  as- 
pect of  the  case;  whereas,  in  the  White  and 
Chiles  Case  it  was  not  the  subject  of  argument 
by  counsel,  nor  was  it  considered  in  the  opin- 
ion of  the  court. 

This  court  has  treated  negotiable  bonds  as 
standing  on  the  same  footing  with  and  having 
all  the  qualities  of  commercial  paper. 

Mercer  Co.  v.  Hackett,  1  Wall.  83,  17  L.  ed. 
548;  Oelpcke  y.  Dubuque,  1  Wall.  175,  17  L. 
ed.  520. 

Possession  and  title  are  one  and  inseparable, 
and  the  title  is  not  affected  by  knowledge  of 
suspicious  circumstances,  nor  by  anything 
short  of  actual  knowledge. 

Murray  y.  Lardner,  2  Wall.  110,  17  L.  ed. 
857. 

Another  rule  in  regard  to  commercial  paper, 
applicable  to  these  bonds  is :  that  in  the  hands 
of  any  holder,  they  are  presumed  to  have  been 
received  by  him  before  maturity. 

Balch  T.  Onioii,  4  Cush.  659;  Noaon  v.  De 
Wolf,  10  Gray,  343;  Rhode  v.  Alley,  27  Tex. 
443;  New  Orleans  Can,  Co.  v.  Templeton,  20 
La.  Ann.  141;  Hopkins  v.  Kent,  17  Md.  113; 
Long  ▼.  Crawford,  18  Md.  220;  Mason  y.  Noon- 
au,  1  Wis.  609. 

Again;  a  holder  who  takes  overdue  paper 
may  protect  himself  under  one  who  took  it  be- 
fore maturity,  and  from  whom  he  derived  it. 

Stoiy,  Con.,  Notes,  8  191. 

What,  then,  is  the  attitude  of  the  defendants 
ICWall. 


below?  It  is  true  that  they  purchased  the 
bonds  which  they  deposited  for  redemption, 
after  thuy  were  redeemable  or  overdue.  But 
there  is  no  evidence  that  the  party  from  whom 
they  purchased  had  not  received  them  before 
their  maturity.  The  presumption,  as  we  have 
seen,  is  the  other  way.  The  defendants  then 
stand  in  their  place  and  are,  to  all  legal  intents, 
prima  facie,  tlie  holders  before  maturity,  in 
good  faith  and  for  value,  of  negotiable  securi- 
ties. They  are  met  with  the  objection  that,  by 
the  act  of  the  legislature  of  Texas,  of  Dec.  16, 
1861,  the  bonds  ceased  to  be  negotiable  unless 
they  were  indorsed  by  the  governor  of  the  state. 

To  this  we  reply :  that  the  act  in  question  was 
superseded  by  subsequent  legislation;  that  the 
requirement  in  question  was  dispensed  with,  as 
to  the  whole  of  these  bonds,  by  laws  of  unques- 
tioned validity;  and  that  a  large  amount  of 
such  bonds  may  have  passed  from  the  treasury 
of  Texas  into  circulation  under  said  various 
laws,  long  before  their  maturity,  without  the 
governor's  indorsement,  an  appears  from  the 
face  of  the  laws  themselves. 

Messrs.  R.  T.  Merrlok,  Geo.  Taylor  and 
T.  J.  Dnrant,  for  defendant  in  error: 

As  has  been  settled  by  this  court  in  the  case 
of  Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227 ; 
and  Texas  v.  Hardenherg,  10  Wall.  08,  19  L. 
ed.  839,  Texas  indemnity  bonds,  in  the  condi- 
tion of  those  declared  on  in  thus  suit,  being 
without  the  indorsement  of  the  governor  of 
Texas,  and  taken  after  maturity,  could  not  be 
validly  transferred  so  as  to  convey  title  in 
them,'  even  through  an  innocent  person  for 
value.  As  a  consequence,  the  bonds  never 
ceased  at  any  moment  to  be  the  property  of 
Texas,  and  the  payment  of  them  by  the  United 
States  to  the  holder  was  no  discharge  of  the 
debt  to  Texas,  which  remains  up  to  this  day 
the  legal  owner  of  the  bond. 

Mr.  Chief  Justice  Cl&aae  delivered  the  opin- 
ion of  the  court: 

We  have  held  in  Texas  v.  White,  7  Wall.  700, 
19  L.  ed.  227,  and  Texas  v.  Hardenherg,  10 
Wall.  68,    19  L.  ed.  839 : 

1.  Tliat  when  a  state  by  public  statute  re- 
quires the  indorsement  of  its  governor  as  a  pre- 
requisite to  the  valid  transfer  of  bonds  belong- 
ing to  it,  and  payable  to  itself  *or  bear-  [*411 
er,  the  holder  of  such  bonds,  without  such  in- 
dorsement, will  have  no  title  as  against  the 
state,  unless  he  can  show  the  consent  of  the 
state  otherwise  given  to  the  transfer. 

2.  That  au  act  repealing  the  statute  requir- 
ing the  indorsement  of  the  governor,  passed  by 
the  legislature  when  the  state  is  in  Rebellion 
against  the  United  States,  is  a  nullity  as  to 
bonds  issued  without  such  indorsement,  and  for 
the  purpose  of  aiding  the  Rebellion. 

3.  lliat  such  bonds  remain  the  property  of 
the  state  and  may  be  reclaimed,  or  the  proceeds 
thereof  recovered  in  a  proper  action  by  that 
state  when  the  Rebellion  has  ceased,  against 
anyone  in  possession  of  the  same,  with  notice 
of  the  intent  with  which  they  were  issued  and 
used. 

4.  That  the  existence  of  the  Rebellion  at  the 
time  of  the  repealing  act  was  a  public  fact, 
with  notice  of  which  all  persons  were  charged, 
and  that  when  the  bonds  were  purchased  after 
they  had-  become  payable,  the  purchaser  took 
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fuiding  thai  there  was  no  delivery  would  be  as 
ffttal  to  such  a  gift  as  to  the  agreement  of  sale. 
Besides  there  is  nothing  in  the  petition  of  the 
plaintiff,  or  in  the  finding  of  the  court  of 
claims^  on  which  such  a  gift  could  be  consid- 
ered as  in  the  issue.  The  finding  that  it  was  a 
parol  contract  of  sale  is  directly  opposed  to  the 
idea  of  a  gift. 

'  Th€  decree  of  the  Court  of  Claims  is,  there- 
f^-e,  affirmed, 

WILLIAM  SMITH,  Plff.  in  Err., 

V. 

JAMES  M.  ADSIT  et  al 
(See  8.  C.  10  Wall.  185-190.) 
Jurisdiction  over  state  judgment, 

1.  To  give  this  court  jurisdiction  to  review  the 
jadfpinent  of  a  state  court,  the  record  must  show, 
either  expressly  or  by  necessary  intendment,  not 
only  that  a  Federal  question  was  raised,  but  that 
it  was  decided  adversely  to  the  party  who  has 
caused  the  case  to  be  removed  here. 

2.  The  jUdisrment  of  the  state  court  respecting 
the  extent  of  its  equitable  Jurisdiction,  is  not  re- 
viewable by  this  court. 

[No.  104.] 
Sulmitted  Jan.  20, 1873.  Decided  Mar.  S,  187S. 

IK  ERROR  to  the  Supreme  Ck)urt  of  the  State 
of  Illinois. 

The  bill  in  this  case  was  filed  in  the  circuit 
court  of  Grundy  county,  Illinois,  to  establish 
a  trust  as  to  certain  lands,  in  favor  of  plain- 
tiff's grantor.  By  consent,  the  case  was  removed 
to  the  superior*  court  of  Chicago.  The  subse- 
quent history  and  the  facts  of  the  case  are 
rtated  in  the  opinion  of  the  court. 

Mr.  W.  T.  Bnrsess  for  plaintiff  in  error. 

Messrs.  Wm.  11.  King,  Ira  Scott  and  George 
PayipA  for  defendant  in  error. 

-  Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

.  This  is  a  case  brought  here  by  writ  of  error 
i^  .the  supreme  court  of  Illinois,  and  the  first 
question  that  meets  us  is,  whether,  under  the 
judiciary  act  of  1789  or  the  act  of  February  14, 
1867,  it  exhibits  any  decision  which  is  within 
our  jurisdiction  for  review.  In  the  state  court 
it  was  a  bill  on  behalf  of  the  plaintiff  in  error 
against  James  M.  Adsit  (Suel  Wright,  Patrick 
Rourk,  and  the  trustees  of  schools  of  township 
30  in  range  6,  in  Grundy  county.  The  bill 
charged  that,  in  1850,  by  conveyance  from  one 
Lewis  R.  Holmes,  the  plaintiff  became  the  own- 
er of  certain  lands  in  the  county  of  Grundy, 
particularly  described.  The  title  of  Holmes 
vm,s  described  as  follows:  it  was  averred  that 
he  had  been  a  soldier  in  the  Mexican  war,  that 
he  received  a  certificate  of  service  and  of  hon- 
orable discharge,  entitling  him,  under  the  acts 
of  Congress,  to  a  land  warrant,  and  that  he  ap- 
plied to  Adsit  to  procure  the  warrant  for  him. 
It  was  charged  that  Adsit  prepared  the  neces- 

NoTR. — Jurisdiction  of  U  8.-  Supreme  Court, 
Mihere  is  drau:n  in  question  statute,  treaty  or  Con- 
stitution of  U.  8. — see  note  to  Matthews  v.  Zane, 
i  L.  ed.  V.  S.  054 ;  note  to  Martin  v.  Hunter,  4  L. 
ed.  U.  S.  97 ;  and  note  to  Williams  v.  Norrls,  G  L. 
tfL  U.  S.  Ml. 

JuriHdiotion  of  U.  8.  Supreme  Court  to  review 
state  fttdgmcnt—ne^  note,  42  U  ed.  U.  S.  998, 


sury  papers,  and  at  the  same  time  made  out  a 
power  of  attorney  for  Holmes,  authorizing  the 
assignment  of  the  land-warrant  about  to  be  ob- 
tained, with  blank  spaces  for  its  date,  for  the 
number  and  date  of  the  warrant,  for  the  name 
of  the  attorney,  and  that  he  fraudulently  in- 
duced Holmes  to  sign  it.  This  power  of  attor- 
ney it  was  charged  was  filled  up  subsequently 
and  after  the  land-warrant  was  obtained,  with 
the  name  of  L.  D.  Hoard,  as  the  attorney,  with 
the  number  and  date  of  the  warrant  issued  (No. 
23,129,  date  August  18,  1848),  and  with  Au- 
gust 30,  1848,  as  the  date  of  the  power.  The 
bill  further  charged  that  Adsit  then  procured 
the  attorney  to  assign  the  warrant  to  him, 
that  he  located  it  and  obtained  for  the  land  a 
patent  in  his  own  name,  as  assignee  of  Holmes. 
The  bill  further  charged  that,  at  the  date  of 
the  power.  Holmes  was  a  minor,  and  that  the 
defendants,  Wright,  Rourk,  and  the  school  trus- 
tees hold  the  land  under  conveyances  from  Ad- 
sit, 'with  notice  of  the  plaintiff's  rights.  ['187 
It  was  still  further  charged  that  the  power  of 
attorney  was  a  nullity,  because  obtained  by 
fraud,  and  because  of  the  minority  of  Holmes ; 
and  it  was  averred  that  if  any  sale  was  made 
by  him  to  Adsit  of  the  land- warrant,  it  was  in 
fact  made  before  the  warrant  was  issued ;  that 
it  was,  therefore,  null  by  force  of  the  act  of 
Congress  and  that,  consequently,  Adsit  held  and 
located  the  warrant  as  a  trustee  for  Holmes, 
and  that  the  purchasers  from  him  are  charge- 
able with  the  same  trust.  The  prayer  of  the 
bill  was  that  Adsit  might  be  decreed  to  have  ac- 
quired the  lands  in  trust  for  Holmes ;  that  the 
other  defendants  might  be  decreed  to  have  pur- 
chased them  and  to  hold  them  charged  with  the 
same  trust;  that  an  account  should  be  directed 
and  also  a  conveyance  to  the  plaintiff  as  as- 
signee of  Holmes.  There  was  also  a  prayer  for 
general  relief. 

The  answer  of  Adsit  denied  the  fraud  charged, 
and  averred  that  he  purchased  the  land-war- 
rant without  any  agreement  to  act  as  his 
agent; and  the  other  defendants  set  up  that 
they  were  bona  fide  purchasers  from  Adsit, 
without  notice  of  any  equity  in  Holmes. 

This  brief  abstract  of  the  pleading  is  suffi- 
ciently full  for  a  proper  understanding  of  the 
case. 

In  the  circuit  court  of  the  state  a  decree  was 
entered  against  Adsit  for  $6,829.14  and  the  bill 
dismissed  as  to  the  other  defendants.  He  then 
appealed  to  the  supreme  court  of  the  state, 
where  the  decree  against  him  was  reversed,  and 
the  bill  was  dismissed  as  to  him,  as  the  record 
shows,  for  want  of  jurisdiction. 

In  view  of  this  we  do  not  perceive  that  we 
have  any  authority  to  review  the  judgment  of 
the  state  court.  Plainly,  if  there  be  any  Feder- 
al question  in  the  case  it  is  because  the  plain- 
tiff claimed  some  title,  right,  privilege  or  im- 
munity under  the  act  of  Congress  to  which  ref- 
erence was  made  in  his  bill^  and  because  the 
decision  of  the  court  was  ag»inst  the  title,right, 
privilege,  or  immunity  thus  set  up  or  claimed. 
Such  a  claim  and  such  a  decision  must  appear 
in  the  record.  But  we  think  this  does  not  ap- 
pear. It  must  be  admitted  that  the  question 
whether  the  sale  of  the  land-warrant  by  Holmes 
to  Adsit,  if  made  before  the  warrant  issued,  as 
^'charged  in  the  bill^  was  not  a  nullity,  [*18B 
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He  tax  eomplained  of  as  illegal,  was  a  re- 
iHoat  upon  the  plaintiff  as  a  distiller,  in 
kjA  he  was  assessea  to  the  amount  of  80  per 
•at  o(  the  producing  capacity  of  his  distillery, 
*»^  he  had  not  actually  made  that  amount 
■iflrita,  and  notwithstanding  the  fact  that  no 
:ff  of  the  surrey  of  his  distillery,  fixing  its 
fWaoBf  capacity,  had  been  filed  with  him  or 
tCimd  to  him. 

<k  thia  point  the  court  instructed  the  jury 
Ji:  if  a  copy  of  the  survey  of  the  distiUery 
mipt  delivered  to  the  distillers,  according  to 
-j^  nfntremaits  of  section  10  of  the  act,  uiey 
«i4  not  be  bound  by  the  survey,  notwith- 
<n£Bg  thej  mig^t  in  fact  know  what  the  re* 
i^tf  it  w^e,  and  that,  in  this  event  the  gov- 
naot  eould  only  exsLCt  the  tax  upon  the 
iSal  amoimt  of  spirits  produced,  including 
u  tnr  hsndred  gallons  destroyed  as  afore- 
■ul,  ud  the  soundness  of  this  instruction  is 
tv^KBtion  raised  by  the  assignment  of  error 
jJuieoort 

IW  leetion  of  the  internal  revenue  law  re- 

^to  (15  Stat,  at  L.  129)  requires  assessors 

^nake,  or  cause  to  be  made,  surveys  of  all 

litiOenes  registered  or  intended  to  be  regis- 

lU'J  tered,  and  *to  estimate  and  determine 

^  tnie  producing  capacity,  a  written  report 

'icnof  ahall  be  made  in  triplicate,  signed  by 

^aaessor,  one  copy  of  which  shall  be  fur- 

'Mei  to  the  distiller,  one  retained  by  the  as- 

«eer,  and  the  other  immediately  transmitted 

%  the  commissioner   of  internal  revenue.     It 

j   ^  proridea  that  the  conunissioner  may,  at 

■▼tiiie,  order  a  resurvey,  the  report  of  which 

I   ttll  be  executed  in   triplicate,  and  deposited 

xbrfore  provided. 

Tk  question  whether  a  duty  imposed  by 
otite  upon  a  ministerial  or  executive  officer, 
>  performance  or  non-performance  of  which 
"^  the  rights  of  others,  is  merely  directory 
*  the  officer  and  confers  on  parties  injured  a 
^  of  action  against  the  officer^  or  on  the 
te  hand,  is  a  condition  essential  to  fix  the 
^^  of  other  parties  as  between  themselves, 
s  4  mr  common,  but  often  a  very  difficult  one 
»Wle. 

^1    *lts  decision  depends  mainly  upon  a 

vaderation  of  the  nature  of  the  duty  thus 

■?ned  in  its  relation  to  the  rights  of  parties 

^  he  affected  but  often  also  upon  the  proper 

''^■itnietion  of  the  language  employed  in  the 

<itate  M»  being  chiefly  directed  to  the  officer, 

^  u  decUratory  of  a  principle  governing  the 

ipU  of  parties. 

^^takmff  to  the  statute  before  us  in  the  for- 

Bff  a^)ect,  the  duty  of  depositing  the  copy  of 

'•k  sanrey  with  the  distiller  is  not  in  terms  im- 

^■■d  imon  the  assessor,  or  the  commissioner  of 

^cnai  revalue;    though  the  direction  that 

^dttll  be  done  is  made  emphatic  by  being 

*?eattd  as  to  the  additional  survey,  if  one 

*>Q  he  made.    And  while  it  is  a  fair  inference 

'^  it  was  the  duty  of  the  assessor  to  deposit 

>eopy  with  the  distiller,  it  was  so  far  an  act 

*U  could  be  legally  performed  by  another, 

^  «e  do  not  doubt  it  would  have  been  valid 

^performed  by  the  commissioner  or  an  agent 

^  hia,  the  survey  being  duly  certified.    It  can 

^■^  be  said  then,  that  the  statute  is  exdu- 

■*7  directed  to  the  assessor. 

^  pntpose  of  the  requirement  of  delivering 

'  9Dpj  to  the  distiller,  which  is  manifestly  to 


make  certain  to  him  that  he  will  be  held  liable 
for  a  definite  number  of  gallons,  at  all  events, 
whether  his  distillery  ms^es  it  or  not,  affords 
an  argument  of  weight,  that  until  he  has  this 
official  information,  a  rule  so  harsh  was  not  to 
be  applied  to  him. 
On  the  other  hand,  it  is  said  that  this  special 

girovision  was  only  intended  to  secure  one  mode 
V  which  the  assessed  capacity  of  his  distillery 
suould  come  to  the  knowledge  of  the  distiller, 
and  if  he  is  correctly  informed  from  any  other 
source  of  the  number  of  gallons  per  day  at 
which  that  capacity  has  b^n  fixed  by  a  legal 
survey,  it  is  all  that  is  necessary  to  govern  his 
action. 

In  the  absence  of  a  clear  conviction  on  the 
part  of  the  members  of  the  court,  on  either  side 
of  the  proposition,  in  which  all  can  freely  imite 
we  incline  to  adopt  the  uniform  ruling  of  the 
office  of  the  internal  revenue  commissioner, 
holding  that  the  distiller  is  not  liable  imder  the 
eighty  per  cent  clause,  until  a  copy  of  the  sur- 
vey in  which  the  tax  is  'assessed  has  [*244 
been  delivered  to  him  as  provided  in  section  10. 
It  is  made  to  appear  to  us  in  a  very  satisfac- 
tory manner  than  such  has  been  the  unvarying 
rule  of  that  office  since  the  act  went  into  effect, 
and  while  we  do  not  hold  such  ruling  as  in  gen- 
eral obligatory  upon  us,  we  are  content  to 
adopt  it  in  this  case  for  the  reason  already  men- 
tioned, as  well  as  for  its  obvious  fairness  to 
the  government  and  to  the  distiller. 

The  judgment  in  the  pt^esent  case  is,  there' 
fore,  affirmed.  And  the  sam^  ruling  requires 
the  affirma/nce  of  the  cases,  Peahody  v.  Mason 
and  of  Peahody  v.  Stark,  which  are  aooording* 
ly  affirmed, 

B.  PLATTE  CARPENTER,  Appi., 

V. 

M AH ALA  LONGAN. 

(See  S.  C.  16  Wall.  271-277.) 

A'ofe  taken  before  due  —  presumption — mart' 
gage  to  secure  note,  governed  by  same  rul^^- 
assignment. 

1.  The  assignment  of  a  note  not  dne  raises  the 
presumptton  of  the  want  of  notice  of  any  defense 
to  It,  and  this  presumption  stands  until  It  is  over- 
come by  sufficient  proof. 

2.  An  assignee  of  a  note,  and  of  a  mortgage 
given  to  secure  It,  takes  the  mortgage  as  he  takes 
the  note,  free  from  the  objections  to  which  it  was 
liable  In  the  hands  of  the  mortgagee. 

3.  The  note  and  mortgage  are  Inseparable ;  the 
former  as  essential,  the  latter  as  an  Incident.  An 
assignment  of  the  note  carries  the  mortgage  with 
it,  while  an  assignment  of  the  latter  alone  Is  a 
nullity. 

[No.  114.] 

Argued  Jan,  29,  181S.    Decided  Mar,  S,  187S. 

APPEAL  from  the  Supreme  Court  of  Colora- 
do Territory, 
llie  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Messrs.  J.  M.  Carlisle  and  J.  D.  MoPl&er- 
son,  for  appellant: 

Note. — Rights  of  purcTtaser  of  promissory  note 
before  maturity — see  note  to  Mandevllle  v.  Welch, 
5  L.  ed.  U.  S.  870. 

Who  will  be  deemed  to  have  acted  in  good  faith 
in  taking  note;  what  is  notice  to  prevent  holder 
from  recovering  on — see  note  to  Fowler  v.  Brant- 
ly,  10  L.  ed.  U.  8.  473. 

Assiynment  of  mortgage  alone  a  nullity — see 
note,  13  L.  B.  A  2SI5. 
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have  a  copy  of  the  report  sent  to  him,  is,  un- 
doubtedly, in  order  that,  if  it  is  erroneous  in 
any  respect,  he  may  call  the  attention  of  the 
assessor  to  it  and,  if  need  be,  have  the  distil- 
lenr  resurveyed  and  the  error  corrected. 

This  being  the  object  of  the  provision,  it 
necessarily  follows  that  if  a  copy  is  not  sent  to 
him,  he  would  be  allowed  to  dispute  the  cor- 
rectness of  the  survey,  and  to  show  that  the 
producing  capacity  of  the  distillery  was  less 
than  the  report  the  surveyor  made.  This  would 
be  the  extent  of  any  injustice  which  could  pos- 
sibly be  done  to  him  by  the  omission  of  the  as- 
sessor; and  to  this  extent,  therefore,  the  survey 
should  be  open  to  explanation  or  contradiction. 
But  to  hola  that,  because  of  this  omission  the 
government  cannot  exact  the  eighty  per  cent 
duty,  expressly  imposed  under  S  20,  is  hardly 
more  reasonable  than  it  would  be  to  insist  that, 
in  consequence  of  this  omission  of  the  asses- 
80I,  the  government  could  impose  no  tax  what- 
ever upon  the  distillery. 

Blesara,  Shackelford,  Helm,  Blair  A  Diek, 
for  defendant  in  error: 

The  loth  section  of  the  act  of  July  20,  1868, 
provides,  that  each  assessor  shall  proceed,  with 
the  aid  of  some  skillful  person,  etc.,  to  make 
survey  of  each  distillery  registered  or  intended 
to  be  registered,  to  estimate  and  determine  the 
true  producing  capacity,  etc.,  a  written  report 
of  which  shall  be  made  in  duplicate,  signed  by 
the  assessor  and  the  person  aiding  in  making 
the  survey,  one  copy  of  which  shall  be  presented 
to  the  distiller,  one  retained  by  the  assessor, 
and  one  transmitted  to  the  commissioner  of 
internal  revenue.  See  p.  20,  §  10,  of  Int.  Rev.  L. 

This  section  of  the  law  was  not  complied 
with.  No  copy  was  given  to  the  distiller.  He 
had  no  notice  of  his  producing  capacity.  The 
difference  between  his  actual  producing  capac- 
ity, forty  gallons,  and  that  which  he  was  as- 
sessed, was  ninety  gallons.  The  principle  is: 
the  act  requires  certain  conditions,  to  hold  the 
distiller  liable;  can  those  be  dispensed  with? 
In  such  cases  the  rule  is,  to  arrive  at  the  mean- 
ing and  intention  of  the  law ;  to  take  the  words 
which  the  makers  have  used,  and  give  them  the 
plain  import  of  the  language  used.  4  McLean, 
463;  5  Mcliean,  178. 

Again;  the  court  will  ascertain  the  meaning 
of  the  legislature  from  the  words  used  in  a 
btatute,  and  the  subject-matter  to  which  it  re- 
lates, and  restrain  its  operation  within  narrow- 
er limits  than  its  words  import,  if  satisfied 
that  the  literal  meaning  would  extend  it  to 
cases  which  the  legislature  never  intended  to 
include.     Brewer  v.  Blough-er^  14  Pet.  178. 

Statutes  are  to  be  construed  so  as  to  give  ef- 
fect to  all  the  words  therein.    2  Story,  389. 

In  construing  a  statute,  every  part  of  it  must 
be  received,  in  connection  with  the  whole,  so  as 
to  make  all  parts  harmonious,  if  practicable.  2 
Pa.  584. 

Apply  these  principles  to  the  case  now  under 
consideration.  Not  one  of  the  provisions  of 
the  10th  section  of  the  act  was  complied  with. 
The  assessor  did  not  make  the  survey.  No 
certified  copy  was  left  in  his  office.  None  was 
given  to  the  distiller. 

The  rule  in  such  cases  is:  when  a  statute  di- 
rects an  act  to  be  done  in  a  certain  case  or  upon 
certain  terms,  or  gives  a  new  proceeding,  or 
prescribes  the  manner  and  form  of  proceeding, 
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in  such  case^  the  manner  and  form  so  pre- 
scribed by  the  statute  must  be  pursued;  noth- 
ing can  dispense  with  the  mandate  of  the  stat- 
ute.   Peck  (Tenn.)  172. 

Where  it  is  obvious  that  the  legislature  in- 
tended to  impose  a  positive  and  absolute  duty, 
even  in  respect  to  private  transactions,  permis* 
sive  "words  in  statutes  have  an  imperative  sig- 
nification, and  are  to  be  considered.  Livingston 
v.  Tanner,  14  N.  Y.  04. 

In  the  sale  of  lands,  where  the  act  of  Con- 
gress provides  that,  if  a  person  will  not  bid 
more  than  the  assessed  value,  the  land  shall  be 
stricken  off  to  the  United  States,  unless  the 
owner  shall  request  it  to  be  stricken  off  to  some 
other  person  at  less  price,  this  is  imperative. 
Where  the  certificate  of  the  commissioner  shows 
they  have  not  followed  the  statute  in  this  re- 
'spect,  the  sale  is  void.     18  Gratt.  830. 

In  the  construction  of  the  doubtful  law,  the 
contemporaneous  construction  of  persons  ap- 
pointed to  execute  it,  is  entitled  to  great  respect. 

Edwards  v.  Darby,  12  Wheat.  206;  U,  8.  v. 
Recorder,  1  Blatchf.  {C.  C.)  21S;  U.  8.  v.  Bk. 
6  Pet.  39;  U.  8.  v.  Macdaniel,  7  Pet.  1,  5  Mc- 
Lean, 9. 

We  present  and  show  to  the  court  the  con- 
struction the  commissioner  of  internal  revenue 
has  placed  upon  the  10th  section  of  the  act  of 
July  20,  1868. 

Treasury  Department, 
Office  of  Internal  ~^ 
Washington,   Aug. 

Sir:  Yours  of  the  26lh  inst.  is  received,  in 
which  you  ask  for  a  copy  of  the  rulings  of  this 
office  as  to  the  date  at  which  surveys  of  distil- 
leries take  effect. 

In  reply  I  have  to  say,  that  under  section  10, 
act  of  July  20.  1868,  it  has  been  uniformly  held 
that  the  distiller  is  not  bound  by  the  survey  un- 
til a  copy  of  the  report  thereof,  executed  as  re- 
quired by  said  section,  is  delivered  to  him,  and 
that  assessments  must,  therefore,  be  made  up- 
on the  basis  of  the  survey  last  delivered  to 
the  distiller,  prior  to  the  period  for  which  the 
assessment  is  being  made.  This  ruling  has  nev- 
er been  promulgated  in  other  form  than  in  let- 
ters of  instruction  to  officers;  and  I  may  say, 
therefore,  that  this  letter  is  as  authentic  in- 
formation as  can  be  afforded  you  on  this  subject. 
Very  respectfully, 

Josiah  Given, 
Deputy  Comr. 
Hon.  J.  O.  Shackelford, 
'  No.  5,  Porter  Block,  Nashville,  Tenn. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  action  in  this  case  was  brought  by  the 
defendant  in  error  against  the  plaintiff  in  er- 
ror to  recover  back  taxes  which  it  is  alleged, 
he,  as  collector  of  internal  revenue,  had  col- 
lected unlawfully  and  against  the  protest  of 
the  defendant  in  error.  The  judgment  was  ren- 
dered in  favor  of  the  latter  in  the  circuit  court 
of  the  United  States  for  the  middle  district  of 
Tennessee,  to  which  the  case  had  been  trans- 
ferred from  the  state  court. 

The  suit  being  one  in  which,  if  affirmed,  the 
commissioner  of  internal  revenue  pays  the 
judgment,  the  Attorney  General  appears  and 
relies  upon  a  single  point  in  the  instruction  of 
the  court  to  the  jury  as  a  ground  for  reversing  it. 

»3V,  * 
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It.  9  WU.  503;  Cornell  t.  flicken*.  11  Wis. 
Ii3>  Tlie  contract  aa  re^rds  the  note  was  that 
tbt  maker  should  pa.;  it  at  maturit;  to  any 
bma  Bde  indorsee,  without  reference  to  any  de- 
bfaes  to  wbicfa  it  might  have  been  liable  in 
Ihc  hands  of  the  pajee.  The  mortga)^  was  con- 
(Utiooed  to  secure  the  fulfillment  of  that  con- 
tnct.  To  let  in  such  a.  defense  against  Buch 
1  kolder  would  be  a  clear  departure  from  the 
i^mmeat  of  the  mortgagor  and  mortgagee,  to 
viiidi  the  assignee  subsequent!;,  in  good  faith, 
kceuae  a  party.  If  the  mortgagor  desired  to 
laerre  <uch  an  advantage,  he  should  have  giv- 
fs  a  non-n^otiable  instrument.  If  one  of  two 
inoomt  persons  must  suffer  b;  a  deceit,  it  is 
BOK  conaonaat  to  reason  that  he  who  "puts 
trast  and  confidence  in  the  deceiver  should  be 

■  kaer  rather  than  a  stranger."  flem  v.  Hich- 
wlt,  1  Salic.  289. 

Upon  a  bill  of  foreclosure  filed  by  the  as- 
■fsee,  an  account  must  be  taken  to  ascertain 
tlK  •mount  due  upon  the  instrument  secured  by 
xhe  mortgage.  Here  the  amount  due  waa  the 
[ue  of  the  note  and  interest,  and  that  could 
kiTebMi  recovered  in  an  action  at  law.  Equity 
t74*]  could  not  find  that  *less  was  due.  It  is 
a  caae  ui  which  cfjuity  must  follow  the  law.  A 
tene  that  the  amount  due  shall  be  paid  with- 

■  a  BDMiBed  time,  or  that  the  mortgaged  prem- 
■B  sball  be  sold,  follows  necessarily.  Powell, 
auA.  aupra,  says:  "But  if  the  debt  were  on  a 
M|iilisMi  security,  as  a  bill  of  exchange  col- 
iUetally  secured  by  a  mortgage,  and  the  mort- 
pfK,  after  payment  of  part  of  it  by  the  mort- 
ttfot,  actually  negotiated  the  note  for  the 
nine,  the  indorsee  or  assignee  would,  it  seems, 
ia  all  evcDts,  be  entitled  to  have  his  money  from 
tbc  mortgagor  on  liquidating  the  account,  al- 
Ikodgh  he  had  paid  it  before,  because  the  indor- 
se or  aaaignee  has  a  legal  right  to  the  note  and 
a  legal  remedy  at  law,  which  a  court  of  equity 
OB^t  not  to  take  from  him,  but  to  allow  him 
tke  benefit  of  on  the  account." 

A  diflcrent  doctrine  would  involve  strange 
meaialieB.  The  assignee  might  file  hU  bill  and 
ike  court  dismiss  it.  He  could  then  sue  at  law, 
ncover  judgment,  and  sell  the  mortgaged  prem- 
iws  onder  exemition.  It  ia  not  pretended  that 
^joi^  would  interpose  against  him.  So,  if  the 
lai  ^  equity  were  properly  invoked  to  give  ef- 
het  to  the  lien  of  the  judgment  upon  the  same 
pf^aises  for  the  full  Eunount,  it  could  not  be 
rrfnaed.  Surely  such  an  excrescence  ought  not 
1*  be  permitted  to  disfigure  any  system  of  en- 
li^toed  jnriBpmdenee.  It  ia  the  policy  of 
'.te  law  to  avoid  circuity  of  action,  and  parties 
avght  not  to  be  driven  from  one  forum  to  ob- 
taia  a  remedy  which  cannot  be  denied  in  an- 

ne  mortgaged  pranises  are  pledged  as  secur- 
i^  for  the  debt.     In  proportion  as  a  remedy 

■  denied  the  contract  is  violated  and  the  rights 
<f  tke  assignee  are  set  at  naught.  In  other 
n>da,  tbe  mortgage  ceases  to  be  security  for  a 
part  or  the  whole  of  the  debt,  its  express  pro- 
rkiona  to  the  contrary  notwithstanding. 

The  note  and  mortage  are  inseparable;  the 
former  as  essential,  the  latter  a«  an  incident. 
An  aarignnient  of  the  note  carries  the  mortgage 
■iti  it,  while  an  assignment  of  the  latter  alone 
m  a  anility.  Jatkaon  v.  Blodgel,  6  Cow.  205; 
^Mtsoa  V.  Ifillar^  4  Johns.  43. 
ItWau. 


Cabpentei  v.  Loroah.  ..?}-l:8IJ 

■It  nmst  be   admitted   tj  ; 

considerable    discrepancy    i  i 
upon  the  question  under  c 

In  Hails  "■  Smith,  14  01  i 
morkcd   by  great  ability  a 

search — the  supreme  court  i 

conclusion  different  from  th  j 

arrived.    The  judgment  wi  [ 

the  ground  that  notes,  negt  i 
by  statute,  while  there  is 

provision  as  to  mortgages,  > 
assignee  takes  the  Utter  as 

chose  in  action,  subject  to  a  i 

subsisted  against  it  while  .  i 

original  holder.    To  this  ^  ; 

The  transfer  of  the  note 
security,  without  any  forml 
livery,  or  even  mention  of  tt 
signable  at  law,  it  is  clearly 
the  amount  due  on  the  nol 
tlie  foreclosure  proceeding,  i 
an  conclusive,  and  decrees  a 
er  the  title  of  the  assignee  i 
H  immaterial.  The  result 
of  that  question.  The  pro( 
of  enforcing  a  lien. 

AH  the  authorities  agree  that  the  debt  is  tl^s 
principal  thing  and  the  mortgage  an  accessory. 
Equity  puts  the  principal  and  accessory  upon  a 
footing  of  equality,  and  gives  to  the  assignee  of 
the  evidence  of  the  debt  the  Same  Nglits  itv  re- 
gard to  both.  There  is  no  departure  fpHU  any 
principle  of  law  or  equity  in  reaching  this  con- 
clusion. There  is  no  analogy  between  this  case 
and  one  whtre  a  chose  in  action  stuiding  alone 
is  sought  to  be  enforced.  The  fallacy  which 
lies  in  overlooking  this  distinction  has  misled 
many  able  minds,  and  is  the  boucc6  at  ail  the 
confusion  that  exists.  The  mortgage  can  have 
no  separate  existence.  When  the  note^isip^fd 
the  mortgage  expires.  It  cannot  Burrivq  for  a 
moment  the  debt  which  the  note  rep;r(wnts. 
This  dependent  and  incidental  relation  is  the 
controlling  consideration,  and  tai^qe  the  case 
out  of  the  rule  applied  to  choses  in  action, 
"where  no  such  relation  of  d^endsned  [*ST0 
exists.    Aaneaam-ium  non  ducit,  lequUur  prinoi- 

In  Pieroe  v,  Fauiice,  47  Me,  513,  the  court 
say;  "A  mortgage  ia  pro  tanto  a  pucchasei  ai)d 
a  bona  fide  mortgagee  is  equally  cmtltied  t«  pro- 
tection as  the  bona  fide  grantee.  So  the  assig- 
nee of  a  mortgage  is  on  the  same  footing  wi^ 
the  bona  fids  mortgagee.  In  all  cases  the  reli- 
ance of  the  purchaser  is  upon  the  record,  aqd 
when  that  discloses  an  unimpeachable  tJtle  ie 
receives  the  protecUon  of  the  law  as  agajiut 
untnown  and  latent  defects."  ' 

ilallhetca  v.  Wallwyn,  i  Ves.  IZO,  Is  U*ual|y 
much  relied  upon  by  those  who  maintain  thein- 
lirmity  of  the  assignee's  title.  In  that  case  the 
mortgage  was  given  to  secure  the  payment  of 
a  non-negotiable  bond.  The  mortgagee  ansigned 
the  bonil  and  mortgage  fraudulently,  and  there- 
after received  large  sums  which  i^euld  h&^e 
been  credited  upon  the  debt  The  assign ee 
sought  to  enforce  the  mortgage  for  the  full 
amount  specified  in  the  bond.  The  Lord  Chan- 
cellor was  at  first  troubled  by  the  consideration 
that  the  mortgage  deed  purported  to  convey  tho 
legal  title,  and  seemed  inclined  to. think  that 
might  take  the  case  out  of  the  rule  of  liability 
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which  would  be  applied  to  the  bond  if  standing 
alone.  He  finally  came  to  a  different  conclu- 
sion, holding  the  mortgage  to  be  a  mere  secur- 
ity. He  saSl,  finally:  "The  debt,  therefore,  is 
the  principal  thing;  and  it  is  obvious  that  if  an 
action  was  brought  on  the  bond  in  the  name  of 
the  mortgagee,  as  it  must  be,  the  mortgagor 
shall  pay  no  more  than  what  is  really  due  up- 
on the  bond.  If  an  action  of  covenant  was 
brought  by  the  covenantee,  the  account  must  be 
settled  in  that  action.  In  this  court,  the  con- 
dition of  the  assignee  cannot  be  better  than  it 
would  be  at  law  in  any  mode  he  could  take  to 
recover  what  was  due  upon  the  assignment." 
The  principle  is  distinctly  recognized  that  the 
measure  of  liability  upon  the  instrument  se- 
cured is  the  measure  of  the  liability  chargeable 
upon  the  security.  The  condition  of  the  assig- 
nee cannot  be  better  in  law  than  it  is  in  equity. 
277*]  *So,  neither  can  it  be  worse.  Upon  this 
ground  we  place  our  judgment. 

We  think  the  doctrine  we  have  laid  down  is 
sustained  by  reason,  principle  and  the  greater 
weight  of  authority. 

The  decree  of  the  Supreme  Court  of  the  Ter- 
ritory is  reversed,  and  the  case  will  he  remand- 
ed with  directions  to  enter  a  decree  in  conform- 
ity with  this  opinion. 
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WM.  S.  HUNTINGTON'S  Exrs.  and  THE 
FIRST  NATIONAL  BANK  OF  WASHING- 
TON, Plffs,  in  Err., 

V. 

STATE  OF  TEXAS; 

AND 

STATE  OF  TEXAS,  Plff.  in  Err., 

V. 

WM.  S.  HUNTINGTON'S  Exes,  and  THE 
FIRST  NATIONAL  BANK  OF  WASHING- 
TON. 

i&ee  S.  C.  16  Wall.  402-413.) 

Prior  decision  qualified — bonds  issued  in  aid  of 
Rebellion  —  indorsement  of  —  validity  of  — 
payment  of. 

1.  The  decisions  In  Texas  t.  White,  74  U.  S. 
19  L.  ed.  and  Texas  v.  Hardenberg,  77  U.  S.  19  L. 
«d.  that  when  a  state,  by  public  statute,  requires 
the  Indorsement  of  its  governor  as  a  prerequisite 
to  the  valid  transfer  of  bonds  belonging  to  It,  the 
holder  of  such  bonds,  without  such  indorsement, 
will  have  no  title  as  against  the  state,  were  con- 
lined  to  bonds  issued  wlmout  such  indorsement, 
for  the  purpose  of  aiding  the  RebelUon. 

2.  No  presumption  arises  from  the  absence  of 
that  Indorsement  alone,  that  bonds,  issued  for  a 
lawful  purpose,  had  been  issued  without  authority. 

3.  If  the  usurping  government  was  in  actual 
control  of  the  state,  the  validity  of  its  alienation 
of  bonds  must  depeud  on  the  object  and  purpose  of 
It  If  that  was  just  in  itself  and  laudable,  the 
alienation  was  valid ;  if,  on  the  contrary,  the  ob- 
ject and  purpose  were  to  break  up  the  union,  the 
alienation  was  invalid. 

4.  No  one  other  than  a  holder  of  the  bonds,  or 
one  who,  having  held  them,  has  received  the  pro- 
ceeds, with  notice  of  the  illegal  transfer  for  an 
Illegal  purpose,  can  be  held  liable  to  the  claim  of 
the  reconstituted  state. 

6.  After  presentment,  recognition  and  order  of 
paym«nt,  anyone,  never  having  held  or  controlled 
the  bonds,  may  receive  the  proceeds  upon  a  proper 
order.  In  such  a  case  the  state  must  look  to  the 
United  States.  If  bonds  still  belonging  to  it  have 
been  paid  to  third  parties. 
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Argued  Apr.  18,  1872.    Decided  Mar.  S,  187 S, 

IN  ERllOR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Suit  was  brought  in  the  court  below  by  the 
btate  of  Texas,  for  the  alleged  conversion  of 
certain  bonds  known  as  United  States  Texac 
indemnity  bonds.  Judgment  for  part  of  the 
amount  claimed  have  l^n  given  at  the  circuit, 
and  affirmed  by  the  general  term  of  said  court, 
each  of  the  parties  sued  out  a  writ  of  error  to 
this  court. 

The  exceptions  taken  upon  the  trial  below,  tc 
which  this  court  refers  in  the  opinion,  are  ai 
follows: 

Defendant's  10th  Exception. 

On  the  application  of  the  plaintiff,  the  couxi 
instructed  the  jury  as  follows: 

First.  That  the  persons  exercising  the  func 
tions  of  government  in  the  state  of  Texas,  fron 
August,  18G1,  to  July,  1865,  were  a  usurpinc 
state  government,  at  war  with  the  Unitec 
States,  and  incapable  of  performing  any  ad 
which  could  legally  devest  the  title  to  property 
of  the  state,  and  tnat  if  the  jury  find,  from  tlu 
evidence,  that  the  bonds  in  question  were  alien 
ated  by  the  said  usurping  government  of  the 
^tate  of  Texas,  or  any  of  its  agents,  then  thai 
such  alienation  passes  no  title. 

Second.  That  if  the  jury  find  from  the  evi 
dence  that  the  defendants  took  the  bonds  witK 
out  said  bonds  having  on  them  the  indorsement 
of  a  governor  of  the  state  of  Texas,  loyal  to  th< 
United  States,  then  that  defendants  so  took  the 
bonds  witliout  obtaining  any  legal  title  thereto 

Third.  That  if  the  jury  find  from  the  evi 
dence,  that  the  defendants  took  the  bonds  it 
Question,  after  they  had  matured  and  become 
due  and  payable,  then  that  defendants  took  th< 
bonds  subject  to  all  the  equities  passing  t< 
them  in  the  hands  of  the  usurping  govemmeni 
of  Texas  and  its  agents,  and  so  took  them  sub 
ject  to  the  right  of  property  in  them  of  the  statt 
of  Texas,  the  plaintiff  here. 

Fourth.  That  if  the  jury  find  from  the  evi 
dence  that  the  bonds  in  questicm  were  trans 
ferred  after  maturity  by  persons  exercising  au 
thority  in  Texas,  and  at  war  with  the  Unite< 
States,  then,  that  the  bonds,  no  matter  how  o: 
from  whom  received  by  defendants,  were,  in  de 
fendant*s  hands,  still  the  property  of  plaintifiF 
and  that  the  act  of  defendants  in  procurin| 
payment  of  them  from  the  U.  S.  Treasury  (i 
the  jury  find  that  was  done)  was  an  act  o 
conversion,  and  makes  the  defendants  liabi 
for  the  value  of  the  bonds  at  the  date  of  conver 
sion,  with  interest. 

To  the  granting  of  which  instructions,  th 
defendants,  by  their  counsel,  except. 

Plaintiff's  Exception, 

After  the  rulings  hereinbefore  set  forth  an^ 
excepted  to,  the  defendants  prayed  the  cour 
as  follows: 

I.  If  the  jury  find  that  any  of  the  bonds  men 
tioned  in  the  declaration  were  held  and  claims 
by  other  parties,  and  were  presented  and  file 
by  them  at  the  United  States  Treasurv  for  re 
demption,  and  that  thereafter  the  defendants 
for  the  accomodation  of  said  parties,  advance 
to  them  the  amounts  payable  to  them  by  th 
United  States,  upon  assignment  of  the  treasur 
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nnisis  issued  to  them;  or,  in  other  words 
wm\j  cashed  the  said  warrants,  but  never  had 
f««3e!«ioD  or  control  of  said  bonds  or  claimed 
xle  thereto,  tlie  defendants  are  not  liable  in 
iis  action  ts  for  a  conversion  of  said  bonds. 
Unated) 

1  If  the  jury  find  from  the  evidence  that  any 

i  the  bonds  io  the  declaration  mentioned  were 

tkd  IB  the  lYeasury  Department  for  redemp- 

ta  hj  other  parties,  ana  that  the  payment  of 

^  bondd  having  been  recommended  by  the 

I'tButroller  of  the  Treasury,  the  defendants, 

fy  the  aceomodation  of  said  parties,  advanced 

tk  mounts  accruing  from  said  bonds,   and  at 

'^request  of  said  parties,  said  amounts  were 

,ai|i  to  the  defendants  by  the  Treasurer  of  the 

f    United  States,  but  defendants  had  never  owned 

\    t  raatrolled  or  cla  imed  said  bonds,  defendants 

moot  liable  as  for  a  conversion  of  saii  bonds. 

^li^  prayers  and  each  of  them  the  court 

puted;  and  thereupon  the  plaintiff  excepted 

ti  the  gnmting  of  each  of  said  prayers,  and 

Gained  the  same  benefit  as  if  separate  bills  of 

caption  were  taken  to  each  ruling  of  the  court 

I  panting  of  each  of  said  prayers,  and  this, 

ti  bin  of  exceptions  was  signed,  sealed  and  en- 

nW  the  23d  February,  1871. 

Utttn.  J.  Hubley  Asl&toia  and  Walter  S. 

Ctt,  for  plaintiff  in     error: 

T^is  ease  is  distinguishable  from  the  case  of 

^'iti  T.  WMe,  reported  in  7  Wall.  700,  19  L. 

ft  227. 

Ko  eridenoe  was  ofTered  in  this  ease  to  show 
^  the  bonds  in  controversy  were  a  part  of 
t^  involved  in  the  White  and  Chiles  trans- 
utioQ. 

AM  again  in  the  present  case,  the  legislation 
jfTemi^  interv^iing  between  the  act  of  Dec. 
H  1851,  which  purported  to  restrict  negotia- 
s%of  the  bonds,  and  the  act  of  Jan.  11,  1862, 
^isidi  was  held  void,  was  put  in  evidence,  and 
i^  effect  is  a  material  feature  in  the  legal  as- 
sed  of  the  case ;  whereas,  in  the  White  and 
^lii«t  Coae  it  was  not  the  subject  of  argument 
^  mmsel,  nor  was  it  considered  in  the  opin- 
ii  of  the  court. 

Thb  court  has  treated  negotiable  bonds  as 
itutding  on  the  same  footing  with  and  having 
^  the  (jualities  of  commercial  paper. 

Icrecr  Co,  ▼.  Hackett,  1  Wall.  83,  17  L.  ©d. 
5«;  Gtlpcke  v.  Dubuque,  1  Wall.  175,  17  L. 

pQiWMion  and  title  are  one  and  inseparable, 
^  the  title  is  not  affected  by  knowledge  of 
^■picioiu  circumstances,  nor  by  anything 
^Jrt  of  actual  knowledge. 

J^imiy  y.  Lardner,  2  Wall.  110,  17  L.  ed. 

157. 

AsoCher  rule  in  regard  to  commercial  paper, 
>fflieable  to  these  bonds  is :  that  in  the  hands 
«f  lay  holder,  they  are  presumed  to  have  been 
''ttind  by  him  before  maturity. 

BtlA  v.  OitfOft,  4  Cush.  659;  Noxon  v.  De 
M,  10  Gray,  343;  Rhode  v.  Alley,  27  Tex. 
**J;  Veto  Orleans  Can,  Co.  v.  Templeton,  20 
I^Ain.  141;  Hopkins  ▼.  Kent,  17  Md.  113; 
^i.Vravcford,  18  Md.  220;  If  (won  y.  IJoon- 
•.7Wia.600. 

^fun;  a  holder  who  takes  overdue  paper 
*>7  protect  himself  under  one  who  took  it  be- 
^  Batarity,  and  from  whom  he  derived  it. 

8l«7,  Con.,  Notes,  5  191. 

Whttt,  then,  is  the  attitude  of  the  defendants 
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below?  It  is  true  that  they  purchased  the 
bonds  which  they  deposited  for  redemption, 
after  they  were  redeemable  or  overdue.  But 
there  is  no  evidence  that  the  party  from  whom 
they  purchased  had  not  received  them  before 
their  maturity.  The  presumption,  as  we  have 
seen,  is  the  other  way.  The  defendants  then 
stand  in  their  place  and  are,  to  all  legal  intents, 
prima  facie,  the  holders  before  maturity,  in 
good  faith  and  for  value,  of  negotiable  securi- 
ties. They  are  met  with  the  objection  that,  by 
the  act  of  the  legislature  of  Texas,  of  Dec.  16, 
1861,  the  bonds  ceased  to  be  negotia()le  unless 
they  were  indorsed  by  the  governor  of  the  state. 

To  this  we  reply :  that  the  act  in  question  was 
superseded  by  subse(^uent  legislation;  that  the 
requirement  in  question  was  dispensed  with,  as 
to  the  whole  of  these  bonds,  by  laws  of  unques- 
tioned validity;  and  that  a  large  amount  of 
such  bonds  may  have  passed  from  the  treasury 
of  Texas  into  circulation  imder  said  various 
laws,  long  before  their  maturity,  without  the 
governor's  indorsement,  as  appears  from  the 
face  of  the  laws  themselves. 

Messrs.  R.  T,  Merrlok,  Oeo.  Taylor  and 
T.  J.  Durant,  for  defendant  in  error: 

As  has  been  settled  by  this  court  in  the  case 
of  Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227 ; 
and  Texas  v.  Hardenherg,  10  Wall.  08,  19  L. 
ed.  839,  Texas  indemnity  bonds,  in  the  condi- 
tion of  those  declared  on  in  thus  suit,  being 
without  the  indorsement  of  the  governor  of 
Texas,  and  taken  after  maturity,  could  not  be 
validly  transferred  so  as  to  convey  title  in 
them,  even  through  an  innocent  person  for 
value.  As  a  consequence,  the  bonds  never 
ceased  at  any  moment  to  be  the  property  of 
Texas,  and  the  payment  of  them  by  the  United 
States  to  the  holder  was  no  discbarge  of  the 
debt  to  Texas,  which  remains  up  to  this  day 
the  legal  owner  of  the  bond. 

Mr.  Chief  Justice  Cl&aae  delivered  the  opin- 
ion of  the  court: 

We  have  held  in  Texas  v.  White,  7  Wall.  700, 
19  L.  ed.  227,  and  Texas  v.  Hardenherg,  10 
Wall.  68,    19  L.  ed.  839 : 

1.  Tliat  when  a  state  by  public  statute  re- 
quires the  indorsement  of  its  governor  as  a  pre- 
requisite to  the  valid  transfer  of  bonds  belong- 
ing to  it,  and  payable  to  itself  *or  bear-  [*411 
er,  the  holder  of  such  bonds,  without  such  in- 
dorsement, will  have  no  title  as  agrainst  the 
state,  unless  he  can  show  the  consent  of  the 
state  otherwise  given  to  the  transfer. 

2.  That  an  act  repealing  the  statute  requir- 
ing the  indorsement  of  the  governor,  passed  by 
the  legislature  when  the  state  is  in  Rebellion 
against  the  United  States,  is  a  nullity  as  to 
bonds  issued  without  such  indorsement,  and  for 
the  purpose  of  aiding  the  Rebellion. 

3.  That  such  bonds  remain  the  property  of 
the  state  and  may  be  reclaimed,  or  tne  proceeds 
thereof  recovered  in  a  i)roper  action  by  that 
state  when  the  Rebellion  has  ceased,  against 
anyone  in  possession  of  the  same,  with  notice 
of  the  intent  with  which  they  were  issued  and 
used. 

4.  That  the  existence  of  the  Rebellion  at  the 
time  of  the  repealing  act  was  a  public  fact, 
with  notice  of  which  all  persons  were  charged, 
and  that  when  the  bonds  were  purchased  after 
they  had  become  payable^  the  purchaser  took 
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them  subject  to  all  the  equitable  rights  of  the 
state  when  its  relations  to  the  Union  had  been 
restored. 

But  it  must  be  observed  that  we  have  not 
held  that  such  a  repealing  act  was  absolutely 
void,  and  that  the  title  of  the  state  could  in  no 
case  be  devested.  On  the  contrary,  it  may  be 
fairly  inferred  from  what  was  said  in  Texas  v. 
White,  that  if  the  bonds  were  issued  and  used 
for  a  lawful  purpose,  the  title  passed  to  the 
holder  unaffected  by  any  claim  of  the  state. 
Title  to  the  bonds  issued  to  White  and  Chiles 
was  held  not  to  be  devested  out  of  the  state, 
because  of  the  unlawful  purpose  with  which 
they  were  issued,  and  because  the  holders  were, 
in  our  opinion,  chargeable  with  notice  of  the 
invalidity  of  their  issue  and  of  their  unlawful 
use. 

If,  in  that  case,  there  had  been  proof  that  a 
large  portion  of  the  bonds  issued  without  the 
indorsement  of  the  governor  were  in  fact  is- 
sued for  legitimate  objects,  and  were  applied  to 
legitimate  purposes,  no  presumption  could  have 
arisen  from  the  absence  of  that  indorsement 
that  the  particular  bonds  which  were  the  sub- 
ject of  controversy  in  that  case  had  been  issued 
without  authority  and  for  an  imlawful  purpose. 
If,  for  example,  it  had  appeared  that  bonds  to 
*412]  a  *large  amount  had  been  issued  unin- 
dorsed, and  applied  to  the  support  of  schools, 
or  to  the  maintenance  of  asylums  for  the  in- 
sane, for  the  deaf  mute,  or  the  blind,  or  to  other 
purposes  equally  legitimate,  the  presumption, 
especially  after  payment  by  the  United  States, 
would  have  been  in  favor  of  the  holders  of 
bonds  and  not  against  them.  We  say  especially 
after  payment  by  the  United  States,  for  the 
United  States  were  the  obligors  in  the  bonds, 
and  it  was  against  the  United  States  that  the 
Rebellion  had  been  waged,  and  it  was  primarily 
the  duty  of  the  government  to  ascertain  and 
decide  whether  the  bonds  had  or  had  not  been 
issued  and  used  in  aid  of  Rebellion,  and  had, 
therefore,  presumptively  passed  into  the  hands 
of  holders  not  entitled  to  payment  as  against 
the  reconstituted  state  of  Texas. 

The  action  of  the  government  in  refusing  pay- 
ment, during  the  war,  of  the  coupons  of  the  un- 
indorsed bonds,  increased  the  significance  of  its 
action  in  paying  not  only  the  coupons,  but  the 
bonds  themselves,  after  the  war  had  terminat- 
ed. The  bonds  and  coupons  could  only  have 
been  paid  on  proof,  satisfactory  to  the  govern- 
ment, that  the  title  of  the  state  hkd  been  de- 
vested by  its  actual  authorities  for  some  legiti- 
mate purpose,  or  if  otherwise,  then  to  parties 
not  chargeable  with  notice  of  the  unlawful  is- 
sue and  use.  Any  other  payment  would  have 
been  a  wrong  to  the  reconstituted  state. 

There  was  no  such  proof  in  either  of  the  cases 
formerly  decided.  Whether  there  was  evidence 
in  the  present  case  establishing  the  fact  of  un- 
lawful issue  and  use,  and  the  further  fact  of 
notice  to  the  defendants,  within  the  principles 
heretofore  laid  down,  as  now  explained  and 
qualified,  is  for  the  jury. 

We  think  It  unnecessary  to  examine  all  the 
exceptions  taken  in  this  case.  We  shall  con- 
fine ourselves  to  the  tenth  exception  taken  by 
the  defendants,  and  to  that  taken  by  the  plain- 
tiffs. 

From  the  first  of  these  it  appears  that  the 
court  below  instructed  the  jury  that  the  govern- 
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ment  of  Texas,  from  August,  1861,  to  July, 
1865,  was  an  usurping  government,  incapable 
of  performing  any  act  which  could  legally  de- 
vest the  title  to  the  property  of  the  state,  and 
that  if  the  jury  should  find  that  the  bonds  in 
question  were  alienated  by  that  government  or 
its  agents,  such  alienation  passed  no  title;  also, 
that  if  the  defendants  could  acquire  no  title 
to  the  bonds  without  the  indorsement  of  them 
by  a  governor  of  Texas  loyal  to  the  United 
States;  also,  that  if  the  defendants  took  the 
bonds  after  maturity,  they  took  them  subject 
to  the  right  of  property  in  them  of  the  state  of 
Texas;  and  finally,  that  if  the  bonds  were 
transferred  after  maturity  by  persons  exercis- 
ing authority  in  Texas  and  at  war  with  the 
United  States,  then,  no  matter  how  or  from 
whom  received  by  the  defendants,  they  were 
still  the  property  of  the  plaintiff,  and  the  act 
of  defenaants  in  procuring  payment  of  them 
from  the  United  States  Treasury,  if  that  was 
done,  was  a  conversion,  and  makes  the  defend- 
ants liable  for  their  value  with  interest. 

We  think  that  the  instruction,  embodied  in 
this  tenth  exception,  was  calculated  to  mislead 
the  jury.  Indeed  it  could  hardly  fail  to  do  so. 
Whether  the  alienation  of  the  bonds,  *by  [*413 
the  usurping  government,  devests  the  title  of 
the  state,  depended,  as  we  have  said,  upon  other 
circumstances  than  the  quality  of  the  govern- 
ment. If  the  government  was  in  actual  control 
of  the  state,  the  validity  of  its  alienation  must 
depend  on  the  object  and  purpose  of  it.  If  that 
was  just  in  itself  and  laudable,  the  alienation 
was  valid;  if,  on  the  contrary,  the  object  and 
purpose  were  to  break  up  the  Union  and  to 
overthrow  the  constitutional  government  of  the 
Union,  the  alienation  was  invalid.  So  the  most 
that  could  be  said,  of  the  absence  of  the  in- 
dorsement of  the  governor,  was  that  it  raised 
a  presumption  against  the  validity  of  the  alien- 
aticm,  not  that  no  title  to  the  bonds  could  be  ob- 
tained without  such  indorsement.  So,  too,  it  can- 
not have  been  correct  to  say  without  qualifica- 
tion that  the  defendants  took  the  b<mds,  if  orig- 
inally transferred  by  persons  exercising  au- 
thority in  Texas,  at  war  with  the  United 
States,  subject  to  all  the  equities  existing 
against  the  usurping  government.  That  would 
depend  upon  the  cliaracter  and  object  of  the 
original  transfer.  And  the  final  proposition  ol 
the  instruction  must  be  qualified  according  to 
these  principles,  to  make  it  conform  to  the  law 
as  we  understand  it. 

But  in  our  judgment,  the  instruction  given 
upon  the  request  of  the  defendants  and  except- 
ed to  by  the  plaintiff,  was  quite  correct.  It  was 
to  the  effect  that,  if  the  bonds  were  presented  tc 
tlie  Treasury  Department  by  holders  other  thar 
the  defendants,  and  payment  was  ordered,  aji^ 
afterwards  by  the  th^i  holders  the  proceeds 
were  directed  to  be  paid  to  the  defendants,  an<^ 
were  received  by  them  without  ever  having  ha<3 
possession  or  control  of  the  bonds,  or  havin| 
claimed  title  to  them,  such  receipt  of  the  pro 
ceeds  did  not  amount  to  a  conversion  by  th^ 
defendants.  We  are  entirely  satisfied  with  this 
We  think  it  clear  that  no  one  other  than  i 
holder  of  the  bonds,  or  one  who,  having  heic 
them,  has  received  the  proceeds,  with  notice  oi 
the  illegal  transfer  for  an  illegal  purpose,  caj 
be  held  liable  to  the  claim  of  the  reconstitutec 
state.    After  presentment,  recognition,  and  or 
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dff  of  payment,  anyone,  never  having  held  or 
r^ofltroUed  the  bonds,  may  receive  the  proceeds 
opon  a  proper  order.  In  such  a  case  the  state 
most  look  to  the  United  States,  if  bonds  still 
betocfing  to  her  have  been  paid  to  third  par- 
ties, after  presentment  and  allowance,  in  favor 
of  holders  without  good  title. 

But  while  we  sustain  this  ruling,  the  judg- 
not,  for  erroneous  instructions  in  other  re- 
fp«ts,  must  be  reversed,  and  the  cause  must 
k  remanded  for  further  proceeding  in  accord- 
tMCt  Kith  this  opinion. 


JOHN  W.  KENICOTT,  et  al,  Appta,, 

V, 

BOARD  OF  SUPERVISORS  OF  WAYNE 
COUNTY,  Impleaded  with  the  Mount  Ver- 
non Railroad  Company. 

(See  8.  C.  Itf  Wall.  452-471.) 

SeataU  in  municipal  bonds — effect  of — ^bona 
fide  holder — authority  to  issue,  and  to  make 
wiorigage — Illinois  railrodd---defenses  to 
mioftgage, 

1.  If  an  election  or  other  fact  is  required  to  an- 
fborise  the  Issue  of  the  bonds  of  a  municipal  cor- 
yontloo.  and  if  the  result  of  that  election  or  the 
oirteDce  of  that  fact  is  by  law  to  1)e  ascertained 
ud  <leeUred  bj  any  Judge,  officer,  or  tribunal,  and 
tilt  lodge,  officer,  or  tribunal,  on  behalf  of  the  cor- 
pbftuoB.  ezecates  or  Issues  the  bonds,  with  a  re- 
rittl  that  the  election  has  l)een  held,  or  that  the 
fMt  exists,  or  has  taken  place,  this  will  be  suffl- 
ricot  erldence  of  the  fact  to  all  bona  fide  holders 
iTtke  bonds. 

1  If  there  be  lawful  authority  for  the  mnnld- 
ptllty  to  issue  Its  bonds,  the  omission  of  formall- 
tiei  and  ceremonies,  or  the  existence  of  fraud  on 
tfct  MTt  of  the  agents  of  the  municipality  issuing 
tke  bonds,  cannot  be  urged  against  a  bona  fide 
Uider  seeking  to  enforce  thom. 

3.  There  most,  however,  be  an  original  author- 
it?,  bf  statute,  to  the  municipality  to  issue  the 
'«dt.  Uunici»al  corporations  nave  not  the  power, 
<'xnpt  through  the  special  authority  of  the  legis- 
^ttnre.  to  issue  corporate  bonds  which  will  bind 
tMr  towns ;  nor  to  sell  or  mortgage  the  lands  be- 
iMsiac  to  such  towns. 

i  Under  the  Illinois  act,  chartering  the  Mount 
^cnoo  Railroad  Co.  It  was  not  necessary  that  the 
^■4  to  be  aided  should  be  actually  built  before  the 
fwntT  was  authorized  to  give  It  aid. 

5.  No  other  or  further  defenses  are  allowed  In 
ta  aetkm  to  foreclose  a  mortgage,  given  to  secure 
I  icfotlable  Instrument,  than  would  be  allowed 
b  ta  action  on  such  negotiable  Instrument. 

[No.  90.] 
^ed  Jan.  U,  187S.    Decided  Mar.  S,  1873. 

APPEAL  from  the  Circuit  Ck)urt  of  the  Unit- 
ed States  for  the  Southern  District  of  Illi- 


IV  ease  is  ftilly  stated  by  the  court. 

Mmsrs.  Walter  B.  Soates,  8.  A.  Ooodioin 
^  William  Whiting,  for  appellants : 

If  said  county  exercised  tne  authority  under 
^  charter  of  the  Belleville  A  Fairfield  or  the 
^fovnt  VemoQ  Railroad,  it  was  necessary  to 
fvbBit  certain  questions  to  the  vote  of  the  peo- 
ple of  Wayne  county ;  and  it  became  the  duty 
"'the  county  court  of  Wayne  county  to  in- 
fai%  if  the  questions  had  been  so  submitted 
'ti  the  vote  taken,  and  to  ascertain  and  deter- 
wiie  the  same.  All  these  proceedings  were 
M  in  due  form  of  law  by  the  county  through 
^  agency  of  its  duly  constituted  court,  and 
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were  regularly  entered  and  recorded  on  the  rec- 
ords of  the  court  of  said  county  in  extenso. 

The  county  having  thus  officially  admitted 
and  asserted  all  the  acts  necessary  to  its  au- 
thority to  make  the  deeds  in  question,  cannot 
he  lawfully  permitted  to  deny  or  disprove  its 
own  acts. 

Oelpcke  v.  Dubuque,  1  Wall.  203,  17  L.  ed. 
.524;  Knox  Co.  v.  Aspinicall,  21  How.  539,  16 
L.  ed.  208;  Brit.  Bank.  v.  Turquand,  6  El.  & 
B.  327 ;  Farmers*  L.  d  T.  Co.  v.  Curtis,  7  N.  Y. 
460 ;  Stoney  v.  Ins.  Co.  1 1  Paige,  635 ;  Morris 
Can.  <€  B.  Co.  v.  Fisher,  1  Stock,  Ch.  667 ; 
WillmaithY.  Crawford,  10  Wend.  343;  Alle- 
gheny City  V.  McClurkan,  14  Pa.  83 ;  Mercer  Co. 
v.  Hackett,  1  Wall.  83,  17  L.  ed.  648;  Rogers  v. 
Burlington,  3  Wall.  654,  18  L.  ed.  79;  Moran  v. 
Miami  Co.  2  Black,  722,  17  L.  ed.  342;  Bank  v. 
Benning,  4  Crunch,  C.  C.  81;  West  v.  Pine,  4 
Wash.  C.  C.  601;  2  P.  Wms.  432;  Willes,  Rep. 
9;  1  Salk.  276;  6  Mod.  44;  6  T.  R.  176;  2  B.  & 
Aid.  242;  Com.  Dig.  35;  Co.  Litt.  352c;  4  Binn. 
251 ;  17  Mass.  244;  4  Pet.  1 ;  6  Pet.  598;  Woods 
V.  Lawrence  Co.  1  Black,  386,  17  L.  ed.  122; 
Supervisors  v.  Schenck,  5  Wall.  784,  18  L.  ed. 
559;  James  v.  Milwaukee,  ante,  267. 

In  addition  to  the  foregoing,  the  countv  of 
Wayne  is  also  bound  by  the  recitals  of  /acts 
contained  in  its  deeds  of  its  swamp  lands  to 
Charles  Wood,  and  by  its  contract  with  Van 
Duser,  Smith  &  Co.,  for  the  construction  of  this 
line  of  railroad,  as  this  deed  and  this  contract 
were  part  of  the  res  gcsice,  and  were  made  in 
pursuance  of  the  same  policy  and  object  as 
were  the  deeds  to  Seymour;  all  relating  to  the 
construction  of  a  railroad  through  said  county ; 
and  these  recitals  also  admit  and  declare  all 
the  facts  showing  the  authority  of  the  county 
to  convev  its  swamp  lands  for  this  purpose. 

And  the  legal  validity  of  this  deed  to  Wood 
and  the  correctness  of  the  proceeding  upon 
which  it  was  founded,  were  confirmed  by  the 
4th  section  of  the  act  of  the  legislature  of  Illi- 
nois of  Feb.  11,  1857. 

That  the  facts  set  forth  in  these  recitals 
cannot  now  be  disputed  by  the  county,  see 
JIf oran  v.  Miami  Co.  2  Black,  722,  17  L.  ed. 
342;  Rogers  v.  Burlington,  3  Wall.  054,  18  L. 
ed.  79 ;  Bank  v.  Benning,  4  Cranch  C.  C.  81; 
West  V.  Pine,  4  Wash.  C.  C.  691 ;  Woods  v. 
Laicrence  Co.  supra;  Supervisors  v.  Schenck, 
supra. 

Messrs.  James  C.  Roblnaony  Norman  L. 
Freeman  and  Anthony  L.  Knapp,  for  appellee: 

While  this  is  so,  yet  we  claim  and  insist  that 
under  none  of  these  acts,  nor  through  any  pow- 
ers a  county  may  have,  no  matter  how  de- 
rived, can  it  make  a  pure  gift  or  donation  of 
its  money  or  property  to  aid  in  constructing 
what  may  be  called  public  improvements. 

The  mortgage  in  this  case,  sought  to  be  fore- 
closed, notined  the  holder  of  any  bond  of  the 
Mount  Vernon  R.  Co.  that,  at  an  election  held 
in  Wayne  Co.,  t^e  following  proposition  had 
been  submitted  to  the  voters  of  said  county, 
viz.: 

'Tor  appropriating  the  swamp  lands  of 
Wayne  county,  as  a  bonus  to  any  company  for 
building  a  railroad  through  said  coimty,''  and 
that  an  affirmative  vote  upon  said  proposition 
was  the  authority  for  executing  saia  mortgage. 
We  insist  that  a  vote  upon  such  a  proposition 
is  an  absolute  nullity. 
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We  do  not  desire  to  elaborate  this  proposi- 
tion at  any  length,  but  cite  the  court  to  tne  cases 
of  WhiUng  v.  B,  Co,  25  Wis.  167 ;  People  v. 
Salem,  9  Am.  L.  Reg.  (N.  S.)  487,  where  this 
subject  has  been  examined  and  decided  in  ac- 
cordance with  the  position  here  assumed.  We 
imderstand  the  rule  to  be  that,  in  a  suit  in 
equity,  to  foreclose  a  mortgage,  the  defendant 
may  interpose  any  defense  he  may  have,  even 
though  it  be  his  own  paper  which  the  mort- 
gage was  given  to  secure,  and  held  for  value 
by  an  assignee  before  maturity. 

This  doctrine  is  laid  down  by  Chancellor 
Kent,  in  Murray  v.  Lylbum,  2  Johns.  Ch.  441, 
and  approved  in  Westfall  v.  Jones,  23  Barb. 
10;  Mott  V.  Clark,  9  Pa.  399;  and  in  Olds  v. 
Cutnmings,  31  111.  188. 

It  will  be  perceived  by  the  court,  that  we  are 
not  resistinj^  the  foreclosure  upon  any  ground 
of  irregularity  in  the  way  the  power  was  exer- 
cised in  making  this  mortgage,  but  upon  the 
ground,  that,  under  all  the  circumstances  set 
forth  in  this  record,  no  power  whatever  existed 
in  Wayne  Co.,  or  in  any  of  its  officers,  to  exe- 
cute this  mortgage;  thus  bringing  ourselves  di- 
rectly within  the  principles  enunciated  by  this 
court  in  the  case  of  Marsh  v.  Fulton  Co.  10 
Wall.  676,  19  L.  ed.  1040. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
Illinois. 

The  plaintiffs,  who  are  residents  of  the  state 
of  Massachusetts,  filed  their  bill  to  foreclose  a 
mortgage  given  by  the  county  of  Wayne,  Illi- 
nois, to  secure  the  payment  of  $800,000  of 
bonds  issued  by  the  Mount  Vernon  Railroad 
Company,  and  secured  by  the  mortgage  of  the 
county  of  Wayne  upon  certain  swamp  and 
overflowed  land  belonging  to  that  county.  The 
plaintiffs  were  the  holders  of  $73,000  of  these 
bonds,  for  which  they  paid  value,  before  the 
maturity,  without  notice  of  any  defect  or  in- 
ilrmity  in  the  bonds  or  in  the  mortgage. 

In  its  answer,  the  defendant  insisted  that  the 
Moimt  Vernon  Railroad  Company  was  no  lo- 
cated in,  did  not  run  in  the  county  of  Wayne, 
and  had  no  authority  or  right  to  rim  or  locate 
its  road  through  that  county.  It  was  denied 
that  there  was  any  other  railroad  running 
through  the  county  of  Wayne,  with  which  the 
Mount  Vernon  road  was  joined  or  connected  or 
intersected,  and  it  was  averred  that  it  did  not 
then  connect  with  any  railroad  in  the  county 
of  Wayne.  Proofs  were  taken  and  the  bill  was 
dismissed,  upon  the  ground  that  the  proofs 
failed  to  show  that  at  the  date  of  the  mort- 
gage and  deed  of  trust  for  securing  the  pay- 
ment of  the  bonds,  there  was  any  line  of  rail- 
road constructed  or  authorized  to  be  construct- 
ed through  the  county  of  Wayne  with  which 
the  Mount  Vernon  Railroad  was  joined,  con- 
nected or  intersected.  The  plaintiffs  thereupon 
appealed  to  this  court. 

Tlie  following  propositions  may  be  consid- 
ered as  settled  m  this  court: 

1.  If  an  election  or  other  fact  is  required  to 
authorize  the  issue  of  the  bonds  of  a  municipal 
corporation,  and  if  the  result  of  that  election, 
or  the  existence  of  that  fact,  is  by  law  to  be 
ascertained  and  declared  by  any  judge,  officer, 
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or  tribunal,  and  that  judge,  officer,  or  tribunal, 
on  behalf  of  the  corporation,  executes  or  issues 
the  bonds,  with  a  recital  that  the  election  has 
been  held,  or  that  the  fact  exists,  or  has  taken 
place,  this  will  be  sufiicient  evidence  of  the  fact 
io  all  bona  iide  holders  of  the  bonds.  Authori- 
ties infra. 

2.  If  there  be  lawful  authority  for  the  mu- 
nicipal itv  to  issue  *its  bonds,  the  omis-  [*465 
siou  of  formalities  and  ceremonies,  or  the  ex- 
istence of  fraud  on  the  part  of  the  ag^its  of  the 
municipality  issuing  the  bonds,  cannot  be 
urged  against  a  bona  fide  holder  seeing  to  en* 
force  them.  Grand  Chute  v.  Winegar,  ante, 
170;  Know  Co.  v.  Aspinwall,  21  How.  539,  16  L. 
ed.  208;  Qelpcke  v.  Duhuque,  1  Wall.  203,  17 
L.  ed.  524;  Moran  v.  Miami  Co.  2  Black,  722, 
17  L.  ed.  342. 

3.  There  must,  however,  be  an  original  au- 
thority, by  statute,  to  the  municipality  to  issue 
the  bonds.  Municipal  corporations  have  not 
the  power,  except  through  the  special  authority 
of  the  legislature,  to  issue  corporate  bonds 
which  will  bind  their  towns ;  neither  have  they 
the  power  to  sell  or  mortgage  the  lands  belong- 
ing to  such  towns  without  special  authority. 
Marsh  v.  Fulton  Co,  10  Wall.  676,  19  L.  ed. 
1040. 

The  alleged  absence  of  such  authority  is  the 
basis  of  the  defense  to  the  mortgage  sought  to 
be  foreclosed  in  the  present  action.  Four  sev- 
eral and  distinct  grounds  on  which  such  power 
is  based  are  urgcS  by  the  plaintiffs. .  But  one 
of  these  will  be  examined.  The  court  is  satis- 
fied with  the  authority  to  be  found  on  the  IQth 
section  of  the  act  .o  incorporate  the  Mount 
Vernon  Railroad  Company.  An  examination 
of  the  others  is  not  necessary. 

The  town  of  Mount  Vernon  is  situated  in 
Jefferson  county  and  some  18  miles  easterly  of 
the  Illinois  Central  Railroad.  This  road  passes 
within  a  short  distance  of  the  westerly  line  of 
said  county,  and  nearly  parallel  with  it.  Wayne 
county  is  still  east  of  Jefferson  county,  the 
whole  of  the  latter  county  lying  between 
Wayne  and  the  Illinois  Central  road.  In  the 
month  of  February,  1856,  the  legislature  of 
Illinois  passed  an  act  to  incorporate  the  Mount 
Vernon  Railroad  Company,  for  the  purpose  oi 
building  a  railroad  from  Mount  Vernon  to  the 
Illinois  Central  Railroad,  or  to  its  Chiea^ 
branch.  The  7th  section  of  the  act  provided  that 
the  company  might  borrow  money  and  secure  the 
same  by  bond  or  mortgage.  By  the  8th  section 
it  was  enacted  that  the  county  of  Jefferson 
might  is&ue  its  bonds  andt  provide  for  the  pay- 
ment thereof  by  the  sale  or  mort^^ge  of  itf 
swamp  or  •overflowed  lands,  or  that  [*4GQ 
they  might  make  such  other  disposition  of  th< 
lands  in  aid  of  the  construction  and  mainte 
nance  of  the  railroad  as  they  deemed  beet  foi 
the  public  interests  of  the  county. 

The  9th  section  provided  that  the  question  o1 
aiding  the  railroad,  and  of  the  mode  in  whicl 
such  aid  should  be  givoi,  should  be  submittec 
to  the  decision  of  the  voters  of  the  county. 

The  10th  section  was  in  the  following  words 

*'Sec.  10.  Any  county  through  which  bslU 
road  may  run,  and  every  county  through  whicl 
any  other  railroad  may  nm,  with  which  tliii 
road  may  be  joined,  connected  or  intersected 
may,  and  are  hereby  authorized  and  empowered 
to  aid  in  the  construction  of  the  same  or  of  sucl 
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tkr  road  with  which  ik  may  so  connect;  and 
f«  this  purpose  the  provisions  of  the  7th,  8th, 
ssi  9th  sections  of  this  act  shall  extend,  in- 
&»k  And  be  applicable  to  every  such  county 
oderery  such  railroad." 

Tbe  provisions  of  the  7th,  8th,  and  9th  sec- 
ti^s  of  the  charter  of  the  Mount  Vernon  Rail- 
-aid  Company  were  thus  made  applicable  to 
BT  other  county  than  that  of  Jefferson, 
imogh  which  that  road  should  run,  or  through 
rUek  any  other  railroad  should  run,  which 
-igkt  join,  intersect,  or  connect  with  tlie 
Itaint  Vernon  road.  Such  other  county  was 
jcprmsly  authorized  to  aid  in  the  construction 
^*'Jje  Mount  Vernon  road,  or  of  such  other  road 
rtk  vkich  it  might  so  connect. 

7(o  reasonable  construction  of  tliis  act  will 
fmre  that  the  road  to  be  aided  should  be  act- 
sifiy  bnilt  before  the  county  was  authorized  to 
."iT»  it  aid.  That  theory  would  no  doubt  add 
sn\lj  to  the  security  of  the  county,  and  would 
i^irre  it  from  many  of  the  perplexing  ques- 
lifs  which  so  commonly  arise.  If,  however, 
"it  road  were  actuaJly  built,  no  aid  would  be 
TffM  in  its  construction.    The  aid  might,  in 

Jt  event,  be  useful  to  its  stockholders,  or 
c^  relieve  it  from  embarrassments,  but  a 
rad  which  is  built  can  neither  need  nor  receive 
ui  IB  its  construction.  That  is  a  fact  accom- 
^v>hc±.  The  language  of  this  act  expressly  au- 
>3nKs  the  swamp  or  overflowed  lands  to  be 
417*]  osed  *by  the  counties  in  aid  of  the  con- 
cnetion  of  the  road,  and  it  seems  to  be  quite 
Urn  that  the  aid  was  intended  to  be  given  be- 
t'-ft  the  road  was  built,  and  that  the  counties 
•ffe  eq)ected  to  take  the  ordinary  risk  of  the 
«n98  of  the  undertaking  in  which  they  em- 
arked  their  property. 

Tbe  fonnty  of  Wayne  held  an  election  in  No- 
i^aber,  1858,  and  voted  that  these  lands  should 
iei^ied  in  aid  of  any  company  that  would 

.:ui  a  railroad  through  the  county.  Soon  after 
'a*  time  Van  Duser  &  Smith  entered  into  a 
-Kiact  with  Wayne  coimty  for  building  that 
Kit  of  the  road  of  the  Belleville  &  Fairfield 

'spany  lying  between  the  east  line  of  Wayne 
-yBty  and  Mount  Vernon,  thus  running  across 
>  entire  width  of  Wayne  county.  This  con- 
art  was  assigned  to  the  Mount  Vernon  Rail- 
^  Company,  who  imdertook  the  construction 
i  tUs  portion  of  the  road. 

TW  eounty  of  Jefferson  entered  into  a  like 
^■traet  for  the  construction  of  the  Moimt  Ver- 
'*  road,  from  Mount  Vernon  to  the  Illinois 

h  was  for  the  purpose  of  aiding  in  the  con- 
"^ratdon  of  the  road  thus  imdertaken  to  be 
^  hf  tbe  Mount  Vernon  Railroad  Company 
^  the  east  line  of  Wayne  county  to  Mount 
*^nen,  the  charter  of  that  company  also  re- 
^VBkf  ita  road  to  be  built  from  Mount  Ver- 
^  to  the  Illinois  Central,  that  the  bonds  in 
"antioii  were  issued.  They  were  sold  under 
*  latbority  of  the  county  of  Wayne,  by  its 
vsta,  and  the  proceeds  were  applied  as  was 
it^^M  by  the  county.  The  Belleville  &  Fair- 
'--4  Bailroad  Company,  afterwards  changed  to 
'>,SL  Louis  A  Louisville  Railroad  Company, 
*u  dmrtered  for  the  construction  of  a  rail- 
"*1  from  St.  Louis,  on  the  Mississippi,  to 
Hat  Carmel,  on  the  Wabash  river.  Its  pro- 
'**4  liae  crossed  the  Illinois  Central,  and  was 


located  directly  through  five  different  counties, 
among  which  was  the  county  of  Wayne.  It  was 
that  portion  of  the  line  of  this  road  througli 
the  county  of  Wayne  that  was  located  and  sur- 
veyed by  the  Mount  Vernon  Railroad  Company 
and  of  which  the  construction  was  undertaken 
by  that  company,  as  the  assignee  of  Van  Duser 
&  Smith.  *'Some  portion  of  the  work  [*468 
had  then  been  done.  This  brought  the  county 
of  Wayne  within  the  terms  of  the  10th  section 
already  quoted,  and  authorized  its  action  in  the 
issue  of  bonds  to  aid  in  its  construction. 

These  were  existing  contracts,  under  which 
the  contracting  parties  were  taking  efficient 
measures  for  the  construction  of  the  road. 
Those  contracting  parties  could  make  no  ob- 
jection to  the  power  of  the  counties  so  to  con- 
tract. The  contracts  were  valid  and  obligatory 
against  them,  and  would  be  effectual,  if  car- 
ried out,  to  make  the  railroad  connections  need- 
ed by  the  county. 

The  authority  to  construct  the  connecting 
road,  and  the  entering  into  a  contract  for  its 
construction,  formed  a  connection  within  the 
meaning  of  the  10th  section. 

Such  was  also  the  opinion  and  the  assertion 
of  the  county  of  Wayne,  when,  in  November, 
1856,  it  conveyed  these  lands  to  Charles  Wood, 
in  trust  for  certain  railroads  that  should  build 
a  road  through  that  coimty. 

The  deed  to  Wood  recites  that  a  connection 
had  been  made  between  the  Mount  Vernon  road 
and  the  others  mentioned ;  that  a  vote  had  been 
taken  in  the  county  of  Wayne  authorizing  that 
deed,  and  that  it  was  made  in  pursuance  there- 
of. This  deed  was  recognized  and  confirmed 
by  the  legislature,  and  expressly  declared  to 
be  valid  in  the  passage  of  the  act  of  February 
14th,  1867,  to  amend  the  charter  of  the  Belle- 
ville &  Fairfield  Railroad  Company.  The  lands 
were  afterwards  reconveyed  to  the  county  by 
Mr.  Wood. 

Holding  that  there  was  valid  power  for  the 
giving  of  the  mortgage  in  question  by  the 
county  of  Wayne  under  section  10  of  the  Mount 
Vernon  charter,  and  that  there  was  in  fact  and 
in  law  a  sufficient  connection  with  other  roads, 
we  do  not  deem  it  necessary  either  to  examine 
the  other  alleged  sources  of  authority  for  the 
execution  of  the  mortgage,  or  the  alleged  acts 
of  the  county  in  confirmation  of  it.  Under  the 
circumstances  stated,  we  are  also  of  the  opinion 
that  there  was  a  sufficient  submission  of  the 
question  to  the  voters  of  the  county,  and  that 
as  against  bona  fide  holders  for  value  the  ques- 
tion is  not  an  open  one.  It  *has  been  [*469 
decided  at  the  present  term  of  this  court,  that 
where  a  note  secured  by  a  mortgage  is  trans- 
ferred to  a  bona  fide  holder  for  value  before 
maturity,  and  a  bill  is  filed  to  foreclose  the 
mortgage,  no  other  or  further  defenses  are  al- 
lowed as  against  the  mortgage  than  would  be 
allowed  were  the  action  brought  in  a  court  of 
law  upon  the  note.  Carpenter  v.  Longan,  ante, 
313. 

In  this  action  to  foreclose  the  mortgage,  the 
case  stands  in  this  respect  as  it  would  stand 
had  the  present  suit  been  brought  directly  upon 
the  bonds,  and  without  reference  to  the  mort- 
gage. 

The  execution  of  the  deed  and  mortgage  by 
Wilson  and  Scott,  the  Judges  of  the  county 
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court  of  Wayne  county,  and  on  behalf  of  the 
county,  Yias  a  sufficient  execution  by  tlie  coun- 
ty. In  the  mortgage  and  trust  deed  all  the  pro- 
ceedings to  authorize  a  conveyance  by  the  coun- 
ty are  recited — the  title  of  the  swamp  lands  in 
the  county  tlirough  an  act  of  Congress;  the 
authority  of  the  state  to  dispose  of  the  same  by 
the  courts  or  county  judges;  the  passage  of  the 
act  incorporating  the  Mount  Vernon  Railroad 
Company — and  that  the  parties  of  the  first 
part  were  duly  authorized  on  behalf  of  the 
coimty  to  make  disposition  of  the  lands  in  aid 
of  the  construction  of  the  railroad;  that  the 
question  had  been  referred  to  and  passed  upon 
by  the  voters  of  the  county;  that,  by  virtue  of 
all  the  proceedings  recited,  the  said  judges, 
parties  of  the  first  part,  had  become  endowed 
with  power  to  dispose  of  the  lands;  therefore 
they  conveyed,  as  set  forth.  This  conveyance 
was,  on  the  20th  of  April,  1S59,  by  an  order 
that  day  entered  in  its  minutes,  recognized  and 
confirmed  as  the  act  of  the  county  of  Wajrne  by 
its  authorized  agents,  and  by  which  the  lands 
were  mortgaged  and  conveyed.  The  7th  section 
of  the  Mount  Vernon  Railroad  Act,  above  re- 
ferred to,  vests  the  power  to  dispose  of  these 
lands  in  the  county  court.  This  body  must 
act  by  its  agents,  and  none  can  be  more  suita- 
ble and  appropriate  than  the  judges  of  the 
court.  By  ttie  2d  section  of  the  act  to  dispose 
of  swamp  and  overflowed  lands,  passed  Jan- 
uary 22,  1852,  it  is  provided  tliat  in  the 
470*1  *cases  in  the  1st  section  mentioned,  the 
deed  of  conveyance  shall  be  made  by  the  judges 
of  the  county  court  as  such,  and  coimtersigned 
by  the  clerk  with  his  official  seal.  In  reference 
to  sales  at  auction,  it  is  provided  by  section  11 
that  a  conveyance  shall  be  executed  by  "the 
court,  signed  in  their  official  capacity,''  and 
countersigned  by  the  clerk.  The  signature  of 
the  clerk  is  nowhere  declared  to  be  an  absolute 
prerequisite.  In  effect  this  was  a  conveyance  on 
behalf  of  the  county,  by  their  agents  for  that 
purpose  duly  appointed.  By  the  7th  section  of 
the  Moimt  Vernon  charter  the  county  court 
was  authorized  to  sell  or  mortgage  the  lands, 
or  to  make  such  other  disposition  of  them  "as 
they  may  deem  best  for  the  public  interest." 
No  mode  was  pointed  out  in  which  a  convey- 
ance should  be  made.  No  particular  signature 
was  made  a  condition  to  the  validity  of  the 
conveyance.  There  is  no  ground  for  the  objec- 
tion to  the  form  here  adopted,  viz.:  by  a  deed 
of  trust  and  mortgage,  signed  by  the  judges  of 
the  county  court.  In  form  and  in  substance 
tlie  deed  was  well  executed,  and  valid  as  the 
deed  of  the  county. 

The  objection  to  the  word  "bonus"  in  the 
proposition  submitted  to  the  voters  of  Wayne 
county  is  not  valid.  This  submission,  in  con- 
nection with  tlie  general  subject  of  a  failure  to 
comply  with  tlifi  requisites  prescribed  by  the 
statute,  has  been  already  discussed.  Upon  its 
individual  merits  we  are  also  of  the  opinion 
that  the  objection  is  not  valid.  It  is  a  verbal 
criticism  merely — an  objection  to  the  words 
and  not  to  the  substance  of  the  submission.  A 
proposition  was  submitted  to  the  voters,  of 
which  the  affirmative  was  in  these  words:  **For 
appropriating  the  swamp  lands  of  WajTie  as  a 
bonus  to  any  company,  for  building  a  railroad 
through  said  county."  It  is  said  that  the  word 
"bonus"  condemns  the  submission;  that  this 
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word  means  a  gratuity,  a  voluntary  donation, 
a  gift,  and  that  a  town  or  county  cannot,  al- 
though it  have  the  direct  authority  of  the  legis- 
lature, give  away  its  property.  When  this 
question  is  properly  before  us  it  will  be  dis- 
posed of.  It  does  not,  however,  arise  in  this 
case.  In  the  first  place,  if  it  be  assumed  that 
the  word  is  correctly  •defined  as  a  gift  [♦471 
or  gratuity,  that  meaning  is  controlled  and  lim- 
ited by  the  connection  in  which  it  is  here  used, 
to  wit :  that  in  consideration  of  it  the  company 
receiving  the  lands  will  undertake  to  build  a 
railroad  through  the  county.  It  is  not  simply 
a  bonus,  but  a  bonus  to  any  company  who  shall 
undertake  the  great  task  of  building  a  railroad 
through  the  county,  a  task  which,  it  is  loudly 
complained,  has  not  yet  been  performed  by  any 
one. 

But,  second,  the  meaning  of  the  word  "bonus'' 
is  not  given  to  it  by  the  objection.  It  is  thus 
defined  by  Webster:  "A  premium  given  for  a 
loan  or  a  charter  or  other  privilege  granted  to 
a  company;  as^  the  bank  paid  a  bonus  for  its 
charter;  a  sum  paid  in  addition  to  a  stated 
compensation."  It  is  not  a  gift  or  gratuity, 
but  a  sum  paid  for  services,  or  upon  a  consider- 
ation in  addition  to  or  in  excess  of  that  which 
would  ordinarily  be  given. 

Upon  the  principles  annoimced  in  the  open- 
ing of  this  opinion,  the  plaintiffs  are  entitled  to 
a  judgment  for  the  amount  of  the  bonds  held 
by  them.  If  we  are  right  in  the  positions  taken, 
there  was  indeed  no  real  defense  to  the  bonds. 

We  think  there  was  error  in  the  decision  of 
the  case;  that  the  judgment  be  reversed,  and  a 
new  trial  had. 

It  is  ordered  (looordingly. 

Dissenting,  Mr.  Justice  Miller  and  Mr.  Jus- 
tice Field. 

Mr.  Justice  Davis  did  not  sit  in  this  case. 


EBEN  MITCHELL  et  al.,  Appta., 

V. 

ROBERT  B.  HAWLEY. 

(See  S.  C.  10  Wall.  544-551.) 

Liceiisee  of  patent,  when  may  he  restrained. 

Where  the  conveyance  from  the  patentee  ex- 
pressly stipulates  that  the  licensee  shall  not  in  any 
way  or  form  dispose  of,  sell  or  grant  any  license  to 
use  the  patented  machines  beyond  the  expiration 
of  that  term  of  the  patent,  the  licensee  and  those 
claiming  under  him  may  be  restrained  from  uslns 
such  machines  after  such  term  has  expired  ana 
during  an  extended  term  of  the  patent 

[No.  176.] 
Submitted  Jan,  29, 1873.  Decided  Mar.  3,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellee,  to  restrain  the 
vending,  using,  etc.,  of  certain  patented  ma- 
chines. A  decree  having  been  entered  in  favoi 
of  the  complainant,  the  respondents  took  an  ap 
peal  to  this  court. 
The  case  is  stated  by  the  court. 


Note. — Patents;  assignment  before  issuing  a  tit 
reissuing;  when  assignment  transfers  ewtcndci 
term — see  note  to  Gaylor  v.  Wilder,  13  L.  ed.  U 
S.  504. 

Poirrr  of  patentee  to  control  his  invention — ae« 
note,  U5  C.  C.  A.  ;J80.  ^^  ^ 
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other  road  with  which  it  may  so  connect;  and 
for  this  purpose  the  provisions  of  the  7th,  8th, 
and  9th  sections  of  this  act  shall  extend,  in- 
clude and  be  applicable  to  every  such  county 
and  every  such  railroad." 

The  provisions  of  the  7th,  8th,  and  9th  sec- 
tions of  the  charter  of  the  Mount  Vernon  Rail- 
road Company  were  thus  made  applicable  to 
any  other  county  than  that  of  Jefferson, 
through  which  that  road  should  run,  or  through 
which  any  other  railroad  should  run,  which 
might  join,  intersect,  or  connect  with  tlie 
Mount  Vernon  road.  Such  other  county  waa 
expressly  authorized  to  aid  in  the  construction 
of  the  Mount  Vernon  road,  or  of  such  other  road 
with  which  it  might  so  connect. 

No  reasonable  construction  of  this  act  will 
require  that  the  road  to  be  aided  should  be  act- 
ually built  before  the  county  was  authorized  to 
give  it  aid.  That  theory  would  no  doubt  add 
greatly  to  the  security  of  the  county,  and  would 
relieve  it  from  many  of  the  perplexing  ques- ' 
tioiis  which  so  commonly  arise.  If,  however, 
the  road  were  actuaily  built,  no  aid  would  be 
needed  in  its  construction.  The  aid  might,  in 
that  events  be  useful  to  its  stockholders,  or 
might  relieve  it  from  embarrassments,  but  a 
road  which  is  built  can  neither  need  nor  receive 
aid  in  its  construction.  That  is  a  fact  accom- 
plished. The  language  of  this  act  expressly  au- 
thorizes the  swamp  or  overflowed  lands  to  be 
467*]  used  *by  the  counties  in  aid  of  the  con- 
struction of  the  road,  and  it  seems  to  be  quite 
plain  that  the  aid  was  intended  to  be  given  be- 
fore the  road  was  built,  and  that  the  counties 
were  expected  to  take  the  ordinary  risk  of  the 
success  of  the  undertaking  in  which  they  em- 
barked their  property. 

The  county  of  Wayne  held  an  election  in  No- 
vember, 1858,  and  voted  that  these  lands  should 
be  applied  in  aid  of  any  company  that  would 
bulla  a  railroad  through  the  county.  Soon  after 
this  time  Van  Duser  &  Smith  entered  into  a 
contract  with  Wayne  county  for  building  that 
part  of  the  road  of  the  Belleville  &  Fairfield 
Company  lying  between  the  east  line  of  Wajiie 
county  and  Mount  Vernon,  thus  running  across 
the  entire  width  of  Wayne  county.  This  con- 
tract was  assigned  to  the  Mount  Vernon  Rail- 
road Company,  who  undertook  the  construction 
of  this  portion  of  the  road. 

The  county  of  Jefferson  entered  into  a  like 
contract  for  the  construction  of  the  Mount  Ver- 
non road,  from  Mount  Vernon  to  the  Illinois 
Central. 

It  was  for  the  purpose  of  aiding  in  the  con- 
struction of  the  road  thus  undertaken  to  be 
built  by  the  Mount  Vernon  Railroad  Company 
from  the  east  line  of  Wayne  county  to  Mount 
Vernon,  the  charter  of  that  company  also  re- 
quiring its  road  to  be  built  from  Mount  Ver- 
non to  the  Illinois  Central,  that  the  bonds  in 
question  were  issued.  They  were  sold  under 
the  authority  of  the  county  of  Wayne,  by  its 
agents,  and  the  proceeds  were  applied  as  was 
intended  by  the  county.  The  Belleville  &  Fair- 
field Railroad  Company,  afterwards  changed  to 
thcL  St.  Louis  &  Louisville  Railroad  Company, 
was  chartered  for  the  construction  of  a  rail- 
road from  St.  Louis,  on  the  Mississippi,  to 
Mount  Carmel,  on  the  Wabash  river.  Its  pro- 
posed line  crossed  the  Illinois  Central,  and  was 
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located  directly  through  five  different  ooimties, 
among  which  was  the  county  of  Wayne.  It  was 
that  portion  of  the  line  of  this  road  through 
the  county  of  Wayne  that  was  located  and  sur- 
veyed by  the  Mount  Vernon  Railroad  Company 
and  of  which  the  construction  was  undertaken 
by  that  company,  as  the  assignee  of  Van  Duser 
&  Smith.  *Some  portion  of  the  work  [*468 
had  then  been  done.  This  brought  the  county 
of  Wayne  within  the  terms  of  the  10th  section 
already  quoted,  and  authorized  its  action  in  the 
issue  of  bonds  to  aid  in  its  construction. 

These  were  existing  contracts,  under  which 
the  contracting  parties  were  taking  efficient 
measures  for  the  construction  of  the  road. 
Those  contracting  parties  could  make  no  ob- 
jection to  the  power  of  the  counties  so  to  con- 
tract. The  contracts  were  valid  and  obligatory 
against  them,  and  would  be  effectual,  if  car- 
ried out,  to  make  the  railroad  connections  need- 
ed by  the  county. 

The  authority  to  construct  the  connecting 
road,  and  the  entering  into  a  contract  for  its 
construction,  formed  a  connection  within  the 
meaning  of  the  10th  section. 

Such  was  also  the  opinion  and  the  assertion 
of  the  county  of  Wayne,  when,  in  November, 
1856,  it  conveyed  these  lands  to  Charles  Wood, 
in  trust  for  certain  railroads  that  should  build 
a  road  through  that  county. 

The  deed  to  Wood  recites  that  a  connection 
had  been  made  between  the  Mount  Vernon  road 
and  the  others  mentioned ;  that  a  vote  had  been 
taken  in  the  county  of  Wayne  authorizing  that 
deed,  and  that  it  was  made  in  pursuance  there- 
of. This  deed  was  recognized  and  confirmed 
by  the  legislature,  and  expressly  declared  to 
be  valid  in  the  passage  of  the  act  of  February 
14th,  1857,  to  amend  the  charter  of  the  Belle- 
ville &  Fairfield  Railroad  Company.  The  lands 
were  afterwards  reconveyed  to  the  county  by 
Mr.  Wood. 

Holding  that  there  was  valid  power  for  the 
giving  of  the  mortgage  in  question  by  the 
county  of  W^ayne  under  section  10  of  the  Mount 
Vernon  charter,  and  that  there  was  in  fact  and 
in  law  a  sufficient  connection  with  other  roads, 
we  do  not  deem  it  necessary  either  to  examine 
the  other  alleged  sources  of  authority  for  the 
execution  of  the  mortgage,  or  the  alleged  acts 
of  the  county  in  confirmation  of  it.  Under  the 
circumstances  stated,  wo  are  also  of  the  opinion 
that  there  was  a  sufficient  submission  of  the 
question  to  the  voters  of  the  county,  and  that 
as  against  bona  fide  holders  for  value  the  ques- 
tion is  not  an  open  one.  It  *has  been  [*469 
decided  at  the  present  term  of  this  court,  that 
where  a  note  secured  by  a  mortgage  is  trans- 
ferred to  a  bona  fide  holder  for  value  before 
maturity,  and  a  bill  is  filed  to  foreclose  the 
mortgage,  no  other  or  further  defenses  are  al- 
lowed as  against  the  mortgage  than  would  be 
allowed  were  the  action  brought  in  a  court  of 
law  upon  the  note.  Carpenter  v.  Longan,  ante, 
313. 

In  this  action  to  foreclose  the  mortgage,  the 
case  stands  in  this  respect  as  it  would  stand 
had  the  present  suit  been  brought  directly  upon 
the  bonds,  and  without  reference  to  the  mort- 
gage. 

The  execution  of  the  deed  and  mortgage  by 
Wilson  and  Scott,  the  judges  of  the  county 
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court  of  Wayne  county,  and  on  behalf  of  tlie 
county,  "f/as  a  sufHcient  execution  by  the  coun- 
ty. In  the  mortgage  and  trust  deed  all  the  pro- 
ceedings to  authorize  a  conveyance  by  the  coun- 
ty are  recited — the  title  of  the  swamp  lands  in 
the  county  through  an  act  of  Congress;  the 
authority  of  the  state  to  dispose  of  the  same  by 
the  courts  or  county  judges;  the  passage  of  the 
act  incorporating  the  Mount  Vernon  Railroad 
Company — and  that  the  parties  of  the  first 
part  were  duly  authorized  on  behalf  of  the 
county  to  make  disposition  of  the  lands  in  aid 
of  the  construction  of  the  railroad;  that  the 
question  had  been  referred  to  and  passed  upon 
by  the  voters  of  the  county;  that,  by  virtue  of 
all  the  proceedings  recited,  the  said  judges, 
parties  of  the  first  part,  had  become  endowed 
with  power  to  dispose  of  the  lands;  therefore 
they  conveyed,  as  set  forth.  This  conveyance 
was,  on  the  20th  of  April,  1850,  by  an  order 
that  day  entered  in  its  minutes,  recognized  and 
confirmed  as  the  act  of  the  county  of  Wayne  by 
its  authorized  agents,  and  by  which  the  lands 
were  mortgaged  and  conveyed.  Tlie  7th  section 
of  the  Mount  Vernon  Railroad  Act,  above  re- 
ferred to,  vests  the  power  to  dispose  of  these 
lands  in  the  county  court.  This  body  must 
act  by  its  agents,  and  none  can  be  more  suita- 
ble and  appropriate  than  the  judges  of  the 
court.  By  the  2d  section  of  the  act  to  dispose 
of  swamp  and  overflowed  lands,  passed  Jan- 
uary 22,  1852,  it  is  provided  tliat  in  the 
470*1  *cases  in  the  1st  section  mentioned,  the 
deed  of  conveyance  shall  be  made  by  the  judges 
of  the  county  court  as  such,  and  countersigned 
by  the  clerk  with  his  official  seal.  In  reference 
to  sales  at  auction,  it  is  provided  by  section  11 
that  a  conveyance  shall  be  executed  by  "the 
court,  signed  in  their  official  capacity,"  and 
countersigned  by  the  clerk.  The  signature  of 
the  clerk  is  nowhere  declared  to  be  an  absolute 
prerequisite.  In  eflfect  this  was  a  conveyance  on 
behalf  of  the  county,  by  their  agents  for  that 
purpose  duly  appointed.  By  the  7th  section  of 
the  Mount  Vernon  charter  the  county  court 
was  authorized  to  sell  or  mortgage  the  lands, 
or  to  make  such  other  disposition  of  them  "as 
they  may  deem  best  for  the  public  interest." 
No  mode  was  pointed  out  in  which  a  convey- 
ance should  be  made.  No  particular  signature 
was  made  a  condition  to  the  validity  of  the 
conveyance.  There  is  no  ground  for  the  objec- 
tion to  the  form  here  adopted,  viz.:  by  a  deed 
of  trust  and  mortgage,  signed  by  the  judges  of 
the  county  court.  In  form  and  in  substance 
the  deed  was  well  executed,  and  valid  as  the 
deed  of  the  county. 

The  objection  to  the  word  "bonus"  in  the 
proposition  submitted  to  the  voters  of  Wayne 
county  is  not  valid.  This  submission,  in  con- 
nection with  the  general  subject  of  a  failure  to 
comply  with  tlie  requisites  prescribed  by  the 
statute,  has  been  already  discussed.  Upon  its 
individual  merits  we  are  also  of  the  opinion 
that  the  objection  is  not  valid.  It  is  a  verbal 
criticism  merely — an  objection  to  the  words 
and  not  to  the  substance  of  the  submission.  A 
proposition  was  subinitted  to  the  voters,  of 
which  the  affirmative  was  in  these  words :  "For 
appropriating  the  swamp  lands  of  Wa}Tie  as  a 
bonus  to  any  company,  for  building  a  railroad 
through  said  county."  It  is  said  that  the  word 
"bonus"  condemns  the  submission;  that  this 
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word  means  a  gratuity,  a  voluntary  donation, 
a  gift,  and  that  a  town  or  county  cannot,  al- 
though it  have  the  direct  authority  of  the  legis- 
lature, give  away  its  property.  When  this 
question  is  properly  before  us  it  will  be  dis- 
posed of.  It  does  not,  however,  arise  in  this 
case.  In  the  first  place,  if  it  be  assumed  that 
the  word  is  correctly  *defined  as  a  gift  [♦471 
or  gratuity,  that  meaning  is  controlled  and  lim- 
ited by  the  connection  in  which  it  is  here  used, 
to  wit :  that  in  consideration  of  it  the  company 
receiving  the  lands  will  undertake  to  build  a 
railroad  through  the  county.  It  is  not  simply 
a  bonus,  but  a  bonus  to  any  company  who  shall 
undertake  the  great  task  of  building  a  railroad 
through  the  county,  a  task  which,  it  is  loudly 
complained,  has  not  yet  been  performed  by  any 
one. 

But,  second,  the  meaning  of  the  word  "bonus" 
is  not  given  to  it  by  the  objection.  It  is  thus 
defined  by  Webster:  "A  premium  given  for  a 
loan  or  a  charter  or  other  privilege  granted  to 
a  company;  as,  the  bank  paid  a  bonus  for  its 
charter;  a  sum  paid  in  addition  to  a  stated 
compensation."  It  is  not  a  gift  or  gratuity, 
but  a  sum  paid  for  services,  or  upon  a  consider- 
ation in  addition  to  or  in  excess  of  that  which 
would  ordinarily  be  given. 

Upon  the  principles  announced  in  the  open- 
ing of  this  opinion,  the  plaintiffs  are  entitled  to 
a  judgment  for  the  amount  of  the  bonds  held 
by  them.  If  we  are  right  in  the  positions  taken, 
there  was  indeed  no  real  defense  to  the  bonds. 

We  think  there  was  error  in  the  decision  of 
the  case;  that  the  judgment  be  reversed,  and  a 
new  trial  had. 

It  is  ordered  ctocordingly. 

Dissenting,  Mr.  Justice  Miller  and  Mr.  Jus- 
tice Field. 

Mr.  Justice  Davis  did  not  sit  in  this  case. 


EBEN  MITCHELL  et  al,  Appta., 

V. 

ROBERT  B.  HAWLEY. 

(See  S.  C.  10  Wall.  544-551.) 

Licensee  of  patent,  when  may  he  restrained. 

Where  the  convejauce  from  the  patentee  ex- 
pressly stipulates  that  the  licensee  shall  not  In  any 
way  or  form  dispose  of,  sell  or  grant  any  license  to 
use  the  patented  machines  beyond  the  expiration 
of  that  term  of  the  patent,  the  licensee  and  those 
claiming  under  him  may  be  restrained  from  using 
such  machines  after  such  term  has  expired  and 
during  an  extended  term  of  the  patent. 

[No.  176.] 
Submitted  Jan.  29, 187S.  Decided  Mar.  3, 187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellee,  to  restrain  the 
vending,  using,  etc.,  of  certain  patented  ma- 
chines. A  decree  having  been  entered  in  favor 
of  tlie  complainant,  the  respondents  took  an  ap- 
peal to  this  court. 
The  case  is  stated  by  the  court. 

Note. — Patents;  aaniffnment  before  issuing  and 
reissuing;  iohen  assifjnment  transfers  extended 
term — see  note  to  Oaylor  v.  Wilder.  18  L.  cd.  U 

s.  r.04. 

Poirrr  of  patentee  to  control  JUs  invention — see 
note,  ;I5  C.  0.  A.  '4m.  ««  «   « 
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Mr.  F.  A.  Brooks,  for  appellants  :• 

II  the  appellants  were  in  the  lawful  use  of 
the  patented  machines  at  the  expiration  of  the 
original  term,  then  they  were  authorized  to 
continue  such  use  after  extension  under  the 
benefit  saving  clause  of  section  18  of  act  of 
1830. 

Wilson  V.  Rousseau,  4  How.  682 ;  Bloomer  v. 
McQuewan,  14  How.  648. 

This  court  (Taney,  Ch.  J.),  in  opinion  (p. 
550),  says:  "Upon  the  authority  of  the  cases  of 
Hvatis  V.  Eaton  and  Wilson  v.  Rousseau,  these 
two  propositions  may  be  regarded  as  settled  by 
judicial  decisions :  1  .  .  .  and  2,  That  un- 
der Uie  general  law  (of  patents)  ...  a 
party  who  had  purdiased  the  right  to  use  a 
planing-machine  during  the  period  to  which  the 
patent  was  first  limited,  was  entitled  to  con- 
tinue to  use  it  during  the  extension  authorized 
by  that  law." 

Also,  Hodge  v.  R,  Co.  6  Blatchf.  SB ;Chaffee 
V.  Belting  Co.  22  How.  223,  18  L.  ed.  242. 

The  case  of  Goodyear  v.  Beverly  Ruh.  Co.  1 
ClifT.  355,  and  Bloomer  v.  Millinger,  1  Wall. 
351,  17  L.  ed.  584^  are  also  to  the  same  effect. 

These  case^  all  show  that  a  sale  of  machines 
by  the  pcttentee  himself,  or  by  his  authority, 
operates  to  take  the  thing  sold  out  of  the  reach 
of  the  patent  laws  altog^her,  and  gives  to  the 

Purchaser  all  the  rights  which  the  patentee 
imself  could  give. 

The  defense  is,  that  the  machines  in  question 
were  in  the  use  of  defendants  at  the  expiration 
of  the  original  term  of  patent,  as  licensees  of 
the  right  to  use,  and  that  their  right  to  con- 
tinue such  use  afterwards  arises,  not  from  any 
consent  of  patentee,  express  or  implied,  but  un- 
der and  by  virtue  of  the  protection  afforded 
them  by  the  saving  clause  of  section  18  of  stat- 
ute; and,  inasmu<m  as  the  benefit  we  rely  upon 
is  saved  to  the  grantees  of  the  right  to  use,  by 
an  express  provision  of  the  statute,  and  the 
benefits  of  a  purchaser  depend  upon  a  principle 
of  common  law,  that  title  carries  with  it  the" 
same  incidents  of  perfect  control  in  patented 
articles,  as  well  as  in  other  kinds  of  property. 
Web.  Pat.  C.  433,  n. 

Mr.  J.  E.  Maynadler,  for  appellee: 

No  machine  can  be  lawfully  used  after  re- 
newal,  without  license  from  the  owner  of  the 
renewed  term,  unless  the  user  can  show  that 
the  machine  passed  "outside  of  the  monopoly" 
and  from  under  the  protection  of  the  patent 
laws,  and  became  like  personal  property  of  any 
other  kind,  during  the  original  term.  That  is 
to  say,  that  the  patentee  parted  with  his  whole 
monopoly  as  to  that  particular  machine,  dur- 
ing that  term. 

See,  Wilson  y.  Rousseau,  4  How.  646  ,*  Chaffee 
V.  Belting  Co.  22  How.  217,  16  L.  ed.  240; 
Bloomer  v.  Millinger,  1  Wall  340,  17  L.  ed.  581. 

Bayley  had  no  power  to  so  dispose  of  any 
one  or  more  of  these  machines,  or  of  the  right 
to  use  any  one  or  more  of  them,  as  to  give  to 
any  person  the  right  to  use  during  the  renewed 
term,  and  that  power  was  retained,  both  by  im- 
plication, and  expressly  by  the  patentee. 

Mr.  Justice  OUfford  delivered  the  opinion 
of  the  court : 

Patentees  acquire  by  their  letters  patent  the 
exclusive  right  to  make  and  use  their  patented 
547*]  inventions  and  to  *vend  the  same  to 
ICWaUp. 


others  to  be  used  for  the  period  of  time  speci- 
fied in  the  patent,  but  when  they  have  made  one 
or  more  of  the  things  patented,  and  have  vend- 
ed the  same  to  others  to  be  used,  they  have 
parted  to  that  extent  with  their  exclusive  right, 
as  they  are  never  entitled  to  but  one  royalty 
for  a  patented  machine,  and  consequently  a 
patentee,  when  he  has  himself  constructed  a 
machine  and  sold  it  without  any  conditions,  or 
authorized  another  to  construct,  sell  and  de- 
liver it,  or  to  construct  and  use  and  operate  it, 
without  any  conditions,  and  the  consideration 
has  been  paid  to  him  for  the  thing  patented, 
the  rule  is  well  established  that  the  patentee 
must  be  understood  to  have  parted  to  that  ex- 
tent with  all  his  exclusive  right,  and  that  he 
ceases  to  have  any  interest  whatever  in  the 
patented  machine  so  sold  and  delivered  or  au- 
thorized to  be  c(mstructed  and  operated.  Where 
such  circumstances  appear,  the  owner  of  the 
machine,  whether  he  built  it  or  purchased  it, 
if  he  has  also  acquired  the  right  to  use  and  op- 
erate it  during  the  lifetime  of  the  patent,  may 
continue  to  use  it  until  it  is  worn  out,  in  spite 
of  any  and  every  extension  subsequently  ob- 
tained by  the  patentee  or  his  assigns.  Bloomer 
V.  Millinger,  1  Wall.  360,  17  L.  ed.  684. 

Patents  were  granted,  under  the  prior  patent 
act,  for  the  term  of  fourteen  years;  but  the  pro- 
vision was  that  a  patentee  in  certain  cases 
might  have  the  term  extended  for  seven  years 
from  and  after  the  expiration  of  the  first  term, 
and  the  same  section  provided  that  the  benefit 
of  such  renewal  shall  extend  to  assignees  and 
grantees  of  the  right  to  use  the  thing  patented 
to  the  extent  of  their  respective  interests  there- 
in, which  last  provision  has  frequently  been 
misunderstood,  such  misapprehension  has  usu- 
ally arisen  from  a  failure  to  keep  in  view-  the 
well-founded  distinction  between  the  grant 
the  right  to  make  and  vend  the  patented  ma- 
chine, and  the  grant  of  tiie  right  to  use  it,  as 
was  first  satisfactorily  pointed  out  by  the  late 
Chief  Justice  with  his  accustomed  clearness 
and  precision.  Bloomer  v.  McQuewan,  14  How. 
649;  CJiaffec  v.  Belting  Co.  22  How.  223,  16  L. 
ed.  242. 

'Purchasers  of  the  exclusive  privilege  [*648 
of  making  or  vending  the  patented  machine 
hold  the  whole  or  a  portion  of  the  franchise 
which  the  patent  secures,  depending  upon  the 
nature  of  the  conveyance,  and  of  course  the  in- 
terest which  the  purchaser  acquires  terminates 
at  the  time  limited  for  its  continuance  by  the 
law  which  created  the  franchise,  imless  it  is 
expressly  stipulated  to  the  contrary.  But  the 
purchaser  of  the  implement  or  machine  for  the 
purpose  of  usin^  it  in  the  ordinary  pursuits  of 
life  stands  on  different  groimds,  as  he  does  not 
acquire  any  right  to  construct  another  machine 
either  for  his  own  use  or  to  be  vended  to  anoth- 
er for  any  purpose.  Complete  title  to  the  im- 
plement or  machine  purchased  becomes  vested 
in  the  vendee  by  the  sale  and  purchase,  but  he 
acquires  no  portion  of  the  franchise,  as  the  ma- 
chine, when  it  rightfully  passes  from  the 
patentee  to  the  purchaser,  ceases  to  be  within 
the  limits  of  the  monopoly. 

Patented  implements  or  machines  sold  to  be 
used  in  the  ordinary  pursuits  of  life  become 
the  private  individual  property  of  the  pur- 
chaners,  and  are  no  longer  specifically  protected 
by  the  patent  laws  ol  the  state  where  the  im- 
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plcmenta  or  machines  are  owned  and  used. 
Sales  of  the  kind  may  be  made  by  the  patentee 
with  or  without  conditions,  as  in  other  cases, 
but  where  the  sale  is  absolute,  and  without 
any  conditions,  the  rule  is  well  settled  that  the 
purchaser  may  continue  to  use  the  implement 
or  machine  purchased  until  it  is  worn  out,  or 
he  may  repair  it  or  improve  upon  it  as  he 
pleases,  in  the  same  manner  as  if  dealing  with 
property  of  any  other  kind. 

Letters  patent  were  granted  to  James  F. 
Taylor  for  new  and  useful  improvements  in 
machinery  for  felting  hats,  bearing  date  the  Ci 
of  May,  1853,  securing  to  him  the  exclusive 
right  to  make  and  use  and  to  vend  to  others 
the  right  to  make  and  use  the  said  machines 
for  the  term  of  fourteen  years  from  the  date  of 
the  letters  patent.  Due  conveyance  or  license, 
subject  to  certain  restrictions  and  limitations, 
was  made  by  the  patentee  of  the  exclusive  right 
to  make  and  use  "and  to  license  to  others  the 
640*]  right  to  use  the  said  machines"  *in  the 
states  of  Massachusetts  and  New  Hampshire, 
during  the  remainder  of  the  original  term  of 
said  letters  patent,  it  being  expressly  stipulat- 
ed in  the  instrument  of  conveyance  that  the 
licensee  "shall  not,  in  any  way,  or  form,  dispose 
of,  sell,  or  grant  any  license  to  use  the  said  ma- 
chines beyond  the  expiration"  of  the  original 
term.  Apart  from  that,  the  patentee  also  stipu- 
lated that  the  said  licensee,  if  the  patent  should 
be  extended,  should  have  the  rignt  to  control 
the  same  in  those  two  states,  he  paying  to  the 
grantors  in  his  license,  or  their  heirs  and  as- 
signs, a  fair  and  reasonable  compensation  for 
the  same,  on  terms  as  favorable  as  may  be  of- 
fered to  any  other  person  or  party.  Bayley,  as 
such  licensee,  on  the  18th  of  March,  1864,  con- 
structed four  machines,  being  two  sets,  and  sold 
the  machines,  "with  the  right  to  run"  the  same, 
to  the  grantors  of  the  respondents,  for  the  sum 
of  $1,200,  executing  to  the  purchasers,  at  the 
same  time,  a  license  under  his  hand  and  seal, 
authorizing  the  purchasers,  as  such  licensees, 
"to  nm  and  use  two  sets  (four  machines)  for 
felting  hats,  in  said  town  of  Haverhill,  under 
Taylor's  patent,  bearing  date  as  specified  in 
the  original  letters  patent,"  showing  conclu- 
sively that  the  purchasers  were  referred  to  the 
original  letters  patent  as  the  source  of  his 
authority.  Of  course  said  letters  patent  ex- 
pired on  the  3d  of  May,  1867,  and  the  record 
shows  that  the  commissioner,  before  the  term 
expired,  renewed  the  letters  patent  and  extend- 
ed the  same  for  the  further  term  of  seven  years 
from  the  expiration  of  the  original  term,  and 
that  the  complainants  having  become  by  cer- 
tain mesne  conveyances,  duly  recorded,  the  ex- 
clusive assignees  of  the  right,  title,  and  inter- 
est in  the  renewed  letters  patent  for  those  two 
states,  instituted  the  present  suit  to  restrain 
the  respondents  from  using  the  four  machines 
which  they  or  their  grantors  purchased  of  the 
licensee  under  the  original  letters  patent.  They 
appeared  to  the  suit  and  filed  an  answer  set- 
ting up  as  a  defense  to  the  charge  of  infringe- 
ment, that  they  are  by  law  authorized  to  con- 
tinue to  use  the  four  machines  just  the  same 
under  the  extended  letters  patent  as  they  had 
the  right  to  do  under  the  original  patent,  when 
660*]  the  purchase  was  made  *by  those  under 
whom  they  claim,  which  is  the  only  question  in 
the  case. 
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No  one  in  general  can  sell  personal  property 
and  convey  a  valid  title  to  it  unless  i.e  is  ti*rt 
owner  or  lawfully  represents  the  owner.  Nemo 
dat  quod  non  habet.  Persons,  therefore,  who 
buy  goods  from  one  not  the  owner,  and  who 
does  not  lawfully  represent  the  owner,  however 
innocent  they  may  be,  obtain  no  property  what- 
ever in  the  goods,  as  no  one  can  convey  in  such 
a  case  any  better  title  than  he  owns,  unless  the 
sale  is  made  in  market  overt,  or  under  circum- 
stances which  show  that  the  seller  lawfully 
represented  the  owner.  Foxley's  Case,  5  Co. 
100,  a;  2  Bl.  Com.  449;  2  Kent,  Com.  11th  ed. 
224;  Williams  v.  Merle,  11  Wend.  80;  Stone  v. 
Marsh,  6  B.  &  C.  651;  Marsh  v.  Keating,  I 
Bing.  N.  C.  198;  Marsh  v.  Keating,  2  C.  &  F. 
250;  Benj.  Sales,  4;  White  v.  Spettigue,  13 
Mees.  &  W.  603;  1  Sm.  Lead.  Cas.  7th  ed.  1195; 
1  Pars.  Cont.  5th  ed.  520. 

Argument  to  show  that  the  grantor  under 
whom  the  respondents  claim  never  acquired 
the  right  to  sell  the  machines  and  give  their 
purchasers  the  right  to  use  the  same  in  the  or- 
dinary pursuits  of  life  beyond  the  term  of  the 
original  patent  is  certainly  unnecessary,  as  the 
instrument  of  conveyance  from  the  patentee  to 
him,  which  describes  all  the  title  he  ever  had, 
expressly  stipulates  that  he  shall  not  in  any 
way  or  form  dispose  of,  sell  or  grant  any  license 
to  use  the  said  machines  beyond  the  expiration 
of  that  term  of  the  patent,  and  the  form  of  the 
license  which  he  gave  to  the  purchasers  shows 
conclusively  that  he  understood  that  he  was 
not  empowered  to  give  a  license  which  should 
extend  beyond  that  limitation.  Notice  to  the 
purchaser  in  such  a  case  is  not  required,  as  the 
law  imposes  the  risk  upon  the  purchaser,  as 
against  the  real  owner,  whether  the  title  of  the 
seller  is  such  that  he  can  make  a  valid  convey- 
ance. Certain  exceptions  to  that  rule,  undoubt- 
edly exist,  but  none  of  them  have  any  applica- 
tion to  this  case.  Suppose  the  rule  was  other- 
wise, *and  that  the  real  owner,  in  order  [*661 
to  defeat  the  title  of  the  purchaser,  must  show 
that  the  latter  knew  what  the  facts  were,  the 
court  would  still  be  of  the  opinion  that  the  de- 
cree ought  to  be  affirmed,  as  the  terms  of  the 
license  which  the  seller  gave  to  the  purchasers 
were  sufficient  to  put  them  upon  inquiry,  and 
it  is  quite  obvious  that  the  means  of  knowledge 
were  at  hand,  and  that  if  they  had  made  the 
least  inquiry  they  would  liave  ascertained  that 
their  grantor  could  not  give  them  any  title  to  . 
use  the  machines  be3'ond  the  period  of  fourteen 
years  from  the  date  of  the  original  letters 
patent,  as  he  was  only  a  licensee  and  never  had 
any  power  to  sell  a  machine  so  as  to  withdraw 
it  indefinitely  from  the  operation  of  the  fran- 
chise secured  by  the  patent. 

Decree  affirmed. 


SPENCER  SMITH,  Plff,  in  Err. 

HAMILTON  J.  McCOOL. 

(See  8.  C.  16  Wall.  560-564.) 

Verdict,  without  judgment,  no  estoppel, 

1.  A  verdict  without  a  Judgment  Is  of  no  TsHd- 
Ity.  cither  as  an  estoppel  or  as  evidence.  Where 
there  has  been  no  Judgment  of  the  court  upon  the 
matter  In  Issue,  the  proceedings  are  not  conclusive. 

2.  A  special  verdict  alone  Is  not  an  estoppel  as 
to,  nor  evidence  of,  facts  found  in  It 

63  V,  8. 
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■njed  iU  charter  by  the  passage  of  the  fol- 

"Srt.  1.  That  section  5  ol  an  act  entitled  *An 
jr:  to  Chirter  the  Cheraw  &  Darlington  Rail- 
■li  Conpany,'  ratified  the  19th  day*  of  De- 
-•3fT,  in  the  year  of  our  Lord  one  thousand 
-^  kimdred  and  forty -nine,  be  amended  so  as 

•  mA  ts  follows,  to  wit :  That  all  the  pow- 
MTjihta  and  privileges  granted  by  the  char- 
•f  rf  tke  Northeastern  Railroad  Company  are 
t^  granted  to  the  Cheraw  &  Darlington 
xRitd  Company,  and  subject  to  the  condi- 
'  ■stbrreia  contained,  except  as  to  the  amount 
to^l  stock,  and  except  m  so  far  as  the  spe- 
i  pfofrisions  of  this  act  may  otherwise  re- 
v>  t^  same  to  be  modified  or  varied."  13 
■-"  atL  p.  219. 

lie  powers  and  privileges  thus  conferred  by 

T»««e  to   the    Northeastern   Company   are 

^M  in  two  several  statutes  of  the  state  of 

"ti  Carolina.     The  "Act  to  Incorporate  the 

rinftem  Railroad  Company,''  was  passed 

■i»  Ifith  of  December,  1851,  12  Stat,  at  L.. 

3.  This  act  contained  no  exemption  from 

•b:^  and  was  to  continue  in  force  for  the 

'^  of  fifty  years  from  the  ratification  thereof. 

"2  the  19th   of   December,    1855,  the  legis- 

-'3e  passed  another  act  entitled  "An  Act  to 

-^ad  the  Charter  of  the  Northeastern  Rail- 

«i  Company,  and  for  Other  Purposes."    The 

'  action  of  this  act  was  as  follows,  viz. :  "Be 

'fitted  by  the  Senate  and  House  of  Repre- 

^^ttiTes,  now  met  and  sitting  in  general  as- 

•5-7,  aiid  by  the  authority  of  the  same,  that 

'•  <odc  of  the  Northeastern  Railroad  Com- 

■<:t  aid  the  real  estate  that  it  now  owns  or 

-^  krcafter  acquire,  which  is  connected  with 

'^•baerrient  to  the  works  authorized  in  the 

-iVr  of  the  said  company,  shall  be,  and  the 

*st  is  hereby  exempted  from  all  taxation  dur- 

':  1^  continuance  of  the  present  charter  of 

-  aid  company." 

~a»  itockhoiders  of  the  Cheraw  &  Darling- 

:  I'oBpaiiy  contend  that  the  act  last  men- 

t^  fomied   a  part  of  the  charter  of  the 

^lotatem  Company  in  1863,  when  the  priv- 

*»  conferred  apon  that  company  were  grant- 

'•Jt  the  Cheraw  &  Darlington  Company. 

^^  itate  contends  that  the  privileges  thus 

r*tted  were  limited  to  those  conferred  upon 

>  Xortheastem  by  its  original  charter  or  act 

■  ^:orporation,  passed  in  1851. 

•J  the  •'privileges,"  as  well  as  powers  and 

-■^  of  Uie  prior  company,  were  granted  to 

'  atter.    A  more  important  or  more  compre- 

■sare  privilege  than  a  perpetual  immunity 

"*  taxation   can  scarcely  be  imagined.     It 

^'  *eoBtainB  the  essential  idea  of  a  peculiar 

'■it  or  advantage,  as  a  special  exemption 

"^  a  borden  falling  upon  others. 

"km  is  nothing  in  the  terms  of  the  statute 

'  '^'S  to  indicate  that  the  legislature  intend- 

-  **  Uaut  the  privileges  conferred  upon  the 

■■»»  Company  to  those  granted  totheNorth- 

''<ti  Company  by  its  original  act  of  incorpo- 

^^^  aad  to  exclude  the  important  privileges 

'*^atBi  ia  the  amending  act.    The  charter  of 

•  ^ivrtheastem  Company,  as  it  existed  in 
^  vat  based  upon  the  two  acts  of  the  leg- 
„-£««;  paned  in  1851  and  1855,  respectively. 
'  int  act  was  entitled  an  "Act  to  Incorpo- 

•  tW  NorUieastem  Company."  The  latter 
■*  *a  entitled  "An  Act  to  Amend  the  Charter 


of  the  Northeastern  Company."  A  charter,  in 
the  sense  here  used,  is  an  instrument  or  author- 
iy  from  the  sovereign  power,  bestowing  rights 
or  privileges ;  as  it  is  briefly  expressed,  it  is  an 
act  of  incorporation.  Such  was  the  obvious  un- 
derstanding of  the  word  by  the  legislature  of 
South  Carolina.  The  first  act  was  expressed  as 
creating  the  incorporation  of  the  company,  the 
second,  using  a  synonymous  expression,  pur- 
ported to  amend  its  charter.  The  words  "char- 
ter and  act  of  incorporation"  were  used  conver- 
tibly.  Whether  it  be  said  that  the  rights  and 
privileges  conferred  upon  the  Northeastern,  as 
they  stood  in  1803,  existed  in  its  charter  or 
were  derived  from  its  incorporation  amounts  to 
the  same  thing.  We  have  no  doubt  that  all  of 
them  were  intended  to  be  granted  to  the  Cheraw 
Company  by  the  act  of  that  year.  The  charter 
or  incorporation  of  1851  had  been  amended  in 
1855,  and  by  an  act  which  purported  in  its  ti- 
tle not  to  create  an  original  authority,  but  by 
amending  the  original  charter  to  bestow  addi- 
tional powers  upon  the  company.  After  the 
passage  of  the  amended  act,  the  Northeastern 
was,  in  law,  as  if  it  had  originally  been  char- 
tered, with  all  the  rights,  powers  and  privileg- 
es conferred  upon  it  by  the  act  of  1855.  Such 
\vas  the  legal  effect  of  the  amendment;  and  such, 
no  doubt,  was  the  understanding  of  its  effect 
by  the  legislature  of  South  Carolina,  when,  in 
1863,  they  conferred  all  its  powers  and  priv- 
ileges upon  the  Cheraw  Company.  The  case 
shows  that  from  1849  to  1863  no  *suffi-  [*240 
cient  inducements  had  been  found  to  procure 
the  building  of  the  Cheraw  road.  We  are  not 
advised  what  other  powers  and  privileges  were 
then  and  there  conferred  upon  it  in  addition  to 
the  exemption  we  are  considering.  But  this  ex- 
emption was  conferred ;  an  exemption  that  must 
have  been  understood  by  the  least  refiecting 
person  as  being  of  immense  value  to  all  con- 
cerned in  the  road.  The  road  was  soon  after- 
wards built,  and  has  since  then  been  and  now 
is  in  operation.  These  facts  serve  to  show: 
first,  that  there  was,  in  this  instance,  the  con- 
sideration that  at  any  time  exists  for  the  grant- 
ing by  the  legislature  of  such  privilege,  to  wit : 
the  acceptance  of  the  same  and  the  building  of 
the  road;  and  second,  the  intention  of  the  leg- 
islature, by  omitting  a  reference  to  the  orig- 
inal act  of  incorporation,  to  grant  all  the  pow- 
ers and  privileges  that  had  been  at  any  time 
conferred  upon  the  Northeastern  Company. 

Another  question  is  raised,  to  wit:  that  a 
legislature  does  not  possess  the  power  to  grant 
to  a  corporation  a  perpetual  immunity  from 
taxation.  It  is  said  that  the  power  of  taxation 
is  among  the  highest  powers  of  a  sovereign 
state;  that  its  exercise  is  a  political  necessity, 
without  which  the  state  must  cease  to  exist, 
and  that  it  is  not  competent  for  one  legisla- 
ture, by  binding  its  successors,  to  compass  the 
death  of  the  state.  It  is  too  late  to  raise  this 
question  in  this  court.  It  has  been  held  that 
the  legislature  has  the  power  to  bind  the  state 
in  relinquishing  its  power  to  tax  a  corporation. 
Bk.  V.  Shelley,  1  Black,  436,  17  L.  ed.  173.  It 
has  been  held  that  such  a  provision  in  the  char- 
ter of  an  incorporation  constitutes  a  contract 
which  the  state  may  not  subsequently  impair. 
Bk.  V.  Billings f  4  Pet.  514;  Dartmouth  College 
V.  Woodward,  4  Wheat.  518;  Binghamton 
Bridge,  3  Wall.  51,  18  L.  ed.  137.    These  doc 
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the  form  of  tlie  action,  the  verdict,  if  admissi- 
ble, must  have  been  held  to  work  an  estoppel 
as  to  all  the  facts  found.  Its  effect  would  have 
been  the  same  as  if  it  could  have  been  and 
664*]  had  *bcen  specially  pleaded.  Dame  v. 
Wingaie,  12  N.  H.  291.  This  must  have  taken 
the  defendant  by  surprise,  and  been  very  harsh 
in  its  effect.  It  would,  doubtless,  have  tended 
to  defeat  rather  than  promote  the  ends  of  jus- 
tice. The  ruling  of  the  court  which  required 
the  plaintiff  to  prove  the  heirship  aliunde  sub- 
jected him  to  no  hardship.  If  the  fact  were  as 
found  by  the  special  verdict  there  could  be  no 
difficulty  in  his  proving  it,  as  it  was  proved 
before.  If  the  fact  were  otherwise,  to  admit  the 
estoppel  would  have  involved  the  sacrifice  of 
truth  and  justice  to  a  teclmicality,  and  have 
subjected  the  defendant  to  a  grievous  loss, 
which  he  ought  not  to  be  required  to  bear.  The 
parties  were  properly  allowed  to  stand  in  the 
second  action  in  all  respects  upon  a  footing  of 
equality,  as  they  stood  in  the  first. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  learned  judge  decided  correctly  in  rejecting 
the  evidence.  There  are  other  grounds  dis- 
closed in  the  record,  upon  which,  in  the  view 
of  some  members  of  the  court,  a  judgment  of 
affirmance  might  well  be  placed ;  but  as  we  are 
unanimous  in  the  views  expressed,  it  has  been 
deemed  unnecessary  fully  to  consider  them. 

Thejudgmeiit  of  the  Circuit  Court  is  affirmed. 

R.  J.  HUMPHREY  et  al,  Appta., 

THOMAS  E.  B.  PEGUES. 

(See  S.  C.  16  Wall.  244-249.) 

Charter  exempting  from  taxation,  effect  of — a 

contract. 

1.  Where  a  state  granted  a  charter  to  a  railroad 
corporation  and  nubsequently  passed  an  act 
amending  its  charter  by  exempting  its  property 
from  taxation,  a  s'lhsequent  railroad  corporation 
created  by  such  state,  with  all  the  powers  and 
privileges  of  the  former  corporation,  possessed  the 
same  immunity  from  taxation. 

2.  A  state  legislature  has  the  power  to  bind  the 
state  in  relinquishing  its  power  to  tax  a  corpora- 
tion. Such  a  provision  in  the  charter  of  an  incor- 
poration constitutes  a  contract  which  the  state 
may  not  subsequently  Impair. 

[No.  124.] 

Argued  Feb.  14,  1S73.     Decided  Mar.  10,  1873. 

APPEAL  from  the  Ciicuit  Couit  of  tie 
United  Slates  for  the  Dlstricl  of  South 
Ca'o  ina. 

The  hi.<!)tory  and  facts  of  this  case,  which 
arose  in  the  court  below,  sufficiently  appear  in 
the  opinion  of  the  court. 

Messrs.  8.  W.  Melton,  Atty.  Qen.  of  South 
Carolina^  T.  J.  D.  Fuller,  Corbin  d  Stone,  and 
D.  H.  Chamberlain,  for  appellants. 

Mr.  Theodore  G.  Barker,  for  appellee: 

That  the  exemption  from  taxation  which  had 
been  previously  granted  to  the  Northeastern 
Railroad  Company  by  act  of  1855,  became  vest- 
ed, by  force  of  the  act  of  1863,  in  the  Cheraw  & 
Darlington  Railroad  Company,  is  not  a  matter 
for  argument.  The  Statute  book  says  so,  in 
express  and  unmistakable  terms. 

"Clauses  of  references  incorporating  provi- 
sions of  former  statutes,  take  effect  as  fully  as 

NOTB. — Power   of   aiate    legislature    to    exempt 
from  taaation — see  note,  19  L.  R.  A.  77. 
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if  they  had  been  repeated  and  re-enacted  in  the 
bodv  of  the  latter  act,  with  relation  thereto." 
Dwarr.  Stat.  G02. 

The  court  will,  therefore,  read  the  charter  of 
the  Cheraw  &  Darlington  R.  Co.  thus: 

"That  the  stock  of  ^tlie  Cheraw  &  Darlington 
Railroad  Company,  and  the  real  estate  that  it 
now  owns  or  may  hereafter  acquire,  which  is 
connected  with  or  subservient  to  the  works,  au- 
thorized in  the  charter  of  the  said  company, 
shall  be,  and  the  same  is  hereby  exempted  from 
all  taxation  during  the  continuance  of  the 
present  charter  of  the  said  company." 

This  exemption  is  an  inviolable  contract,  and 
is  under  the  like  protection  of  law  which  this 
court  has  always  recognized  in  like  cases.  R, 
Co.  v.  Keid,  13  Wall.  264,  20  L.  ed.  568. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  district  of  South 
Carolina. 

The  plaintiff,  a  citizen  of  the  state  of  Missis- 
sippi, filed  his  bill  against  the  defendant 
Humphrey,  as  county  treasurer  of  the  county 
of  Darlington,  and  the  defendant,  McCalla,  as 
treasurer  of  the  county  of  Chesterfield,  alleg- 
ing that  he  was  the  owner  of  a  portion  of  the 
capital  stock  of  the  Cheraw  &  Darlington  Rail- 
road Company;  that  taxes  were  illegally  im- 
posed upon  the  stock  and  property  of  the  com- 
pany, under  authority  of  the  legislature  of 
South  Carolina :  that  the  defendants,  as  agent 
of  the  state  and  as  officers  of  the  said  counties, 
were  proceeding  to  enforce  the  collection  of 
such  taxes,  and  asking  the  interposition  of  the 
court  to  protect  him  from  such  illegal  taxation. 

The  bill  contains  many  details  which  it  is 
not  necessary  to  state.  Upon  the  arguments  of 
the  counsel  and  the  briefs  submitted,  but  a 
single  question  is  presented  for  the  decision  of 
the  court.  This  question  arises  upon  the  facts 
following: 

The  Cheraw  &.  Darlington  Railroad  Company 
was  chartered  by  an  act  of  the  general  assem- 
bly of  the  state  of  South  Carolina,  passed  De- 
cember 19,  1849,  entitled  "An  Act  to  Charter 
the  Chei-aw  &  Darlington  Railroad  Company." 

This  act,  after  authorizing  the  formation  of 
the  company  and  the  raising  of  the  capital 
stock,  provides  in  §  5  as  follows: 

"Sec.  5.  That,  for  the  purpose  of  organizing 
and  forming  this  company,  all  the  powers  con- 
ferred by  the  charter  of  the  Wilmington  ft 
Manchester  Railroad  Company  on  the  commis- 
sioners therein  named,  shall  be  vested  in  the 
commissioners  hereby  appointed  in  the  town  of 
Cheraw;  and  all  the  powers,  rights,  and  priv- 
ileges granted  by  the  charter  of  the  Wilming- 
ton ft  Manchester  Railroad  Company  to  that 
company,  shall  be,  and  are  hereby  granted  to 
the  Cheraw  Railroad  Company,  and  subject  to 
the  conditions  therein  contained,  except  as  to 
the  amount  of  the  capital  stock,  the  amount  of 
shares  and  the  sums  necessary  to  authorize  or- 
ganization, and  except  in  so  far  as  the  special 
provisions  of  this  act  may  otherwise  require 
the  same  to  be  modified  or  varied."  2  Stat,  at 
L.  p.  583. 

It  is  a  fact  conceded  in  the  case,  that  the 
Cheraw  ft  Darlington  Railroad  was  not  built 
prior  to  1803|  and  that  in  1863  the  legislature 
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veU  enlarge  his  authority  by  his  own  repre- 

t'^$  Acceptances,  7  Wall.  660,  20  L.  ed. 
•  Vech.  Bk.  V,  N,  Y.  d  N,  H.  R.  Co.  13  N. 

:g2 

\»d  SO,  corporations,  both  municipal  and 
'^ute,  may  dispute  the  authority  of  those 
•  y  hire  attempted  to  bind  them  without  au- 
"Hty.  And  this,  too,  whether  the  paper  has 
A-sed  ioto  the  hands  of  the  innocent  holders  or 
t  Tbc  authority  of  the  agent  is  always  open 
-IE  iaquirj'. 

UitzfHtcorth  V.  Itanlcin,  2  Kan.  357;  Koeh- 
'r  Black  River  FalU  Co.  2  Black,  715,  17 
-«L  039;  5  B.  A  A.  88G;  Clark  v.  De8 
s*fn^  19  la,  209;  Halstead  v.  Mayor ^  etc., 
tjn;  Gould  ▼.  Sterling,  supra;  Treadwell  v. 

'fvdj  Co.  11   Ohio  St.  183;  Goodrich  v.  De- 

•J,  12  Mich.  279  .  Zottman  v.  San  Francisco, 
:  uL  9to;   Uerzo   T.   San  Francisco,  33  Cal. 


,*j 


E.i  1  still  stronger  case  is  Marsh  v.  Fulton 
'  le  Wall.  676,  19  L.  ed.  1040,  upon  the  point 
•  s:  aow  contending  for. 

Bit  it  will  be  contended  that  this  court  has 
ui  dovB  a  different  rule  in  some  of  the  earlier 
'«:  a  rule  which  does  not  require  a  pur- 
tutr  to  take  notice  of  want  of  power  in  a  cor- 
"310(81  to  issue  bonds.  And  what  are  known 
t  Ik  /otca  CcLses  are  referred  to  as  maintain- 
:c^at  proposition.  That  there  is  an  apparent 
^^A  between  the  cases  from  Iowa  and  the 
Jiff  ooes  to  which  I  have  before  referred,  may 
'trot;  and  yet,  a  careful  examination  of  the 
iOBou  will  show  no  real  conflict. 

^  authority  is  found,  in  either  of  these 
>«i,  for  the  instruction  that  any  language, 
V^  in  dther  of  them,  intimating  such  doc- 
"3(11  bat  dictutn,  and  binds  no  one;  and  scc- 
ti  if  soeh  authority  can  be  found  in  either  of 
^ae  caiies,  or  in  any  other  case,  it  lias  been 
«sraled  in  the  later  cases  of  Floyd's  Accept- 
•vq.  supra,  and  Marsh  v.  Fulton  Co.  supra. 

't  bectnnes  material  to  inquire:  what  has 
•ft  tbe  decision  of  the  supreme  court  of  lUi- 
-^•5.  IB  construing  this  class  of  statutes,  which 
^A^xrue  nuinicipal  corporations  to  aid  in  the 
'Vtntction  of  railroads  ?  By  the  uniform  rule 
'tkb  court,  the  settled  decisions  of  the  high- 
*e  mmiB  in  the  state,  construing  its  own  sl^t- 
-=0-  becomes  a  part  of  the  law,  and  will  be  fol- 
^^««d  by  this  court. 

^rtttymon  v.  Tazewell  Co.  19  111.  415.  In 
»« cue,  certain  bonds  had  been  issued  by  the 
*atT  of  Tazewell,  by  virtue  of  a  supposed 
^lUtory  authority,  and  delivered  to  the  rail- 
^  eompany  to  which  they  had  been  voted. 
^  UI  was  filed  against  the  railroad,  praying 
'^  it  might  be  restrained  from  selling  the 
'^;  and  anions  other  reasons  assign^  for 
-*  belief  was  that  the  bonds  had  been  so 
'awB  as  to  be  payable  at  New  York,  when  the 
^"^^  only  authorized  the  interest  to  be  made 
■71^  at  yew  York,  and  was  silent  upon  the 
''iBt  IS  to  where  the  principal  should  be  paid. 

"fie  soprcme  court  sustained  this  objection, 
^  nji  that  it  is  such  a  departure  from  the 
^tstc  as  to  avoid  the  bonds ;  and  that  a  coun- 
^  ^  BO  authority,  except  it  be  conferred  by 
^xtiite,  to  make  its  bonds  payable  anywhere, 
ssept  at  its  own  treasury.  The  injunction 
"M  aade  perpetual. 

^tt  FuU<m  Co.  ▼.  Railroad  Co.  21  111.  338; 
lCWux« 


People  V.  Tazewell  Co.  22  111.  147;  Schuyler 
Co.  V.  People,  etc.,  25  111.  181;  Schuyler  Co, 
V.  Farwell,  25  111.  181;  MarsMll  Co.  v.  Cwk. 
38  111.  44. 

Now,  here  are  seven  decisions  of  the  supreme 
court  of  Illinois  running  from  1856  to  18(»», 
construing  statutes  con^rring  power  on  the 
municipal  corporations  to  aid  railroads  by  their 
bonds  and  subscriptions,  and  not  in  a  single  uv- 
stance  have  they  held  that  a  mere  naked  sta 
utory  power  to  issue  their  bonds  has  been  sulli- 
cient  to  uphold  bonds  with  no  better  founda- 
tion; but,  on  the  contrary,  in  every  case  tlioy 
have  held  that  there  must  be  a  substantial  com- 
pliance with  all  the  requirements  of  law,  be- 
fore the  officer  acting  under  it  can  bind  the  mu- 
nicipality. And  that  court,  too,  in  all  these 
cases,  have  steadily  refused  to  recognize  .hold- 
ers of  this  class  of  securities  as  being  without 
notice,  but  charged  them,  at  their  peril,  with 
notice  of  the  acts  of  public  officers,  not  that 
they  ever  departed,  by  any  vacillation  from 
this  wholesome  rule.  Every  person  who  has 
ever  bought  any  bond,  has  been  notified  in  ad- 
vance, by  the  repeated  decisions  of  the  supreme 
court,  that  he  took  them  at  his  peril.  AU  this 
lime,  these  decisions  have  been  a  part  of  every 
statute  upon  that  subject;  and  such  statutes, 
they  are  all  alike  in  principle,  are  to  be  con- 
strued in  the  light  of  the  decisions  of  the  su- 
preme court. 

Nor  are  the  decisions  above  referred  to  the 
only  decisions  of  the  bupreme  court  of  Illinois 
holding  the  same  doctrine.  I  cite  the  follow* 
ing,  in  addition,  holding  the  same  principle. 

Jacksonville  v.  McConnell,  12  111.  138;  Fitch 
V.  Pinckard,  4  Scam.  (111.)  78y  Petershurgh  v, 
Mappin,  14  111.  193;  Pckin  v.  Reynolds,  31  111. 
529;  Lasuell  v.  Jlickox,  4  Scam.  (111.)  181. 

The  pretended  election  held  in  this  town- 
ship, for  the  purpose  of  determining  whether 
bonds  should  be  issued,  was  held  about  one 
year  before  either  of  the  acts  of  the  legislature 
above  referred  to  were  passed.  The  only  refer- 
ence to  this  election,  under  the  act  of  Feb.  28, 
1867,  is  a  proviso  to  §  13.  Prior  to  the  pas- 
sage of  that  act,  townships  had  no  author- 
ity whatever,  by  any  general  statute,  to  vote 
their  aid  to  railroads.  The  proviso  provides 
that,  "When  elections  have  already  been  held, 
and  a  majority  of  the  legal  voters  of  any  town- 
ship were  in  favor  of  a  subscription  to  said  rail- 
road, then,  and  in  that  case  no  other  election 
need  be  had ;  and  the  amount  so  voted  shall  be 
subscribed  as  in  this  act  provided,  and  such 
elections  a,re  hereby  declared  legal  and  valid, 
as  though  this  act  had  been  in  force  at  the  time 
thereof,  and  all  the  provisions  hereof  had  been 
complied  with." 

There  is  no  pretense  that  a  majority  of  the 
legal  voters  of  the  township  voted  at  this  elec- 
tion, much  less  that  such  majority  voted  for 
the  bonds.  The  highest  number  claimed  by 
any  witness  who  voted  at  that  election,  is  sev- 
enty-eight. Only  a  bare  majority  of  these  voted 
for  the  subscription,  the  others  against  it. 

All  the  witnesses  say  that  there  were  resi- 
dent in  the  township  at  the  time  of  this  elec- 
tion, at  least  two  hundred  legal  voters.  Tho 
election,  therefore,  did  not  briYig  the  township 
within  the  proviso;  and,  there  being  no  subse- 
quent election,  it  follows,  beyond  all  hope  of  es- 
cape or  denial,  that  there  was  no  authority  of 
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trines  liave  been  reiterated  and  reaffirmed  so 
recently  as  the  year  1871,  in  an  opinion  deliv- 
ered by  Mr.  JuRtice  Davis  in  the  case  of  The 
Wilmington  Railroad  v.  Reid,  13  Wall.  264,  20 
L.  ed.  568.  They  must  be  considered  as  settled 
in  this  court. 

The  judgment  of  the  Circuit  Court  must  be 
affirmed. 


SAINT  JOSEPH  TOWNSHIP,  CHAMPAIGN 
COUNTY,  Plff,  in  Err.^ 

V. 

JAMES  ROGERS. 

(See  8.  C.  16  Wall.  644-067.)' 

Town  bonds,  authority  for — act  ratifying  same 
— validity  of,  when  cannot  be  questioned. 

1.  Where  nn  act  authorized  a  town  to  subscribe 
to  stock  of  a  railroad  company  and  Issue  bonds 
therefor,  but'  provided  that  do  such  subscription 
should  be  made  until  sanctioned  by  the  legal  voters 
of  such  town,  and  that  If  the  election  had  already 
been  held  and  a  majority  had  voted  In  favor  of  the 
subscription,  no  other  election  need  be  held ;  an 
election  held  before  the  act  was  passed  was  suffi- 
cient authority  for  the  subscription. 

2.  A  subsequent  act  to  the  effect  that  no  neglect 
or  omission  on  the  part  of  township  officers  snail. 
In  any  way,  Invslldate  or  Impair  the  collection  of 
said  iM>nds  cured  any  defect  in  or  omission  to 
hold  the  election. 

3.  Where  it  Is  the  duty  of  the  supervisor  who 
executed  the  bonds,  to  determine  whether  an  elec- 
tion was  held,  and  whether  a  majority  of  the  votes 
cast  were  In  favor  of  the  subscription,  and  be 
passed  upon  that  question  and  subscribed  for  the 
stock  and  subsequeutly  executed  and  delivered  the 
bonds,  it  Is  too  late  to  question  their  validity  ia 
the  hands  of  an  innocent  holder. 

[No.  239.] 
Submitted  Feb.  10, 18 id.  Decided  Mar.  10, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Suit  was  brought  in  the  court  below  by  the 
defendant  in  error,  to  recover  upon  certain 
bonds.  Judgment  having  been  given  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  O.  B.  Smith  and  Win.  La^wrenoe, 
for  plaintiff  in  error: 

We  deny  that  the  townsliip  was  bound  by  the 
recitals  in  these  bonds  and,  therefore,  estopped 
from  denying  them. 

1.  The  township  of  St«  Joseph  is  a  munici- 
pal corporation,  and  acts  only  through  its  offi- 
cers or  agents.    This  will  be  admitted. 

2.  The  duties  and  authority  of  the  agents  or 
officers  of  a  municipal  corporation  are  defined 
and  limited  by  law.    This  will  be  admitted. 

3.  The  acts  of  officers  of  a  municipal  corpo- 
ration, not  authorized  by  law,  cannot  bind  the 
corporation  and  are  void. 

Petersburg  v.  Alappin,  14  111.  193;  Marshall 
Co.  V.  Cook,  38  111.  44;  Jacksonville  v.  McCon- 
nell,  12  111.  138;  Fitch  v.  Pxnckard.  4  Scam. 
(111.)  78;  2  Kent,  Com.  (marg.)  p.  299;  Head 
V.  Ins.  Co.  2  Cranch.  167;  Trustees  v.  Wood- 
ward, 4  Wheat.  636;  Beatty  v.  Knowler,  4  Pet 
163;  Bk.  V.  Earle,  13  Pet  687;  Runyan  v.  Cos- 
ter, 14  Pet  122;  People  v.  Ins.  Co.  15  Johns. 
368 ;  Ins.  Co.  v.  Lawrence,  3  Wend.  H82 ;  Sharp 
V.  Speir,  4  Hill  (N.  Y.)  76;  Sharp  nr.  Johnson, 
4  Hill  (N.  Y.)  92. 

NOTi. — Power  of  legislature  to  validate  defect- 
ive  municipal  bonds — see  note,  27  u.  B.  A.  698. 
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The  foregoing  authorities  Very  clearly  and 
conclusively  show  that  the  statute  must  be 
strictly  followed  by  the  officers  of  a  municipal 
(as  well  as  any  other)  corporation,  and  that 
whatever  is  done  without  the  statute  is  void. 

The  officer  of  the  corporation  is  simply  its 
agent,  and  can  do  nothing  more  than  is  con- 
ferred by  law  upon  his  principal.  Cooley,  in 
his  "Constitutional  Limitations/'  p.  196,  says 
that,  "If,  in  any  case,  a  party  assumes  to  deal 
with  a  corporation,  on  the  supposition  that  it 
possesses  powers  which  it  does  not,  ...  he 
will  not  be  permitted  to  maintain  an  action 
against  the  corporation,  based  upon  its  unau- 
thorized action,  and  .  .  .  false  representa- 
tions of  officers  that  the  corporation  possessed 
the  power,  or  that  the  necessary  preliminary 
action  or  steps  had  been  taken,  cannot  have  the 
e^ect  to  validate  a  contract  otherwise  void ;  and 
any  person  contracting  with  it  must  take  no- 
tice of  any  want  of  authority  which  the  public 
records  would  show." 

Suift  V.  Williamsburgh,  24  Barb.  427,  is  a 
strong  and  clear  case  in  point.  And  Goodrich 
V.  Detroit,  12  Mich.  279,  is  to  the  same  point. 
Again,  p.  216  of  Cooley 's  Constitutional  Limita- 
tions, where  the  author  is  speaking  directly  of 
municipal  bonds,  he  says:  ''The  first  requi- 
site to  the  validity  of  any  such  subscriptions 
or  securities  would  seem,  then,  to  be  a  special 
authority  to  make  or  use  them;  an  authority 
which  does  not  reside  in  the  general  words  in 
which  the  powers  of  local  self-government  are 
4isually  conferred,  and  which  must  be  followed 
by  the  municipality  in  all  essential  particu- 
lars, or  the  subscription  or  security  will  be 
void;"  and  "Anyone  who  becomes  a  holder  of 
these  securities,  even  though  they  be  negotia- 
ble in  form,  will  take  them  with  constructive 
notice  of  any  want  of  power  in  the  corporation 
to  issue  them,  and  cannot  enforce  them  when 
their  issue  was  unauthorized." 

Smith  V.  Cheshire,  13  Gray,  318;  Oould  v. 
Sterling,  23  N.  Y.  458;  Andover  v.  Orafton,  7 
N.  H.  298;  Clark  v.  Des  Moines,  19  la.  209. 

In  Gould  V.  Sterling,  supra,  it  waa  held  that 
where  a  town  had  issued  negotiable  bonds, 
which  could  only  be  issued  when  the  written  as- 
sent of  two  thirds  of  the  resident  taxpayers  of 
the  town  had  been  obtained  and  fil^  in  the 
county  clerk's  office,  the  bonds  issued  without 
such  assent  were  invalid,  and  the  purchaser  of 
them  "cannot  rely  upon  the  recitals  in  the 
bonds,  that  such  assent  had  been  obtained,  but 
he  must  ascertain  that  fact  for  himself  at  his 
peril."  This  is  a  case  directly  in  point  against 
the  first  instruction  of  the  court. 

Halstead  v.  Mayor,  etc.,  N.  Y.  6  Barb.  218, 
goes  to  the  same  extent,  and  decides  that  the 
bonds,  in  that  case,  being  issued  without  au- 
thority, were  void  in  the  hands  of  all  persons ; 
and  the  judgment  was  affirmed  in  3  N.  Y.  430. 

To  the  same  point  and  effect  are  the  cases  of 
Baltimore  v.  Eschbach,  18  Md.  276,  and  John- 
son y.  Indianapolis,  16  Ind.  227. 

Those  who  deal  with  corporations  must  take 
notice  of  the  restrictions  and  limitations  im- 
posed by  law,  and  must  see  to  it  that  the  con- 
tracts they  make  with  them  are  authorized  by 
law. 

Brady  v.  Mayor,  etc.,  y.  Y.  2  Bos.  173;  and 
see  S.  C.  on  appeal,  20  N.  Y.  312. 

The  authorities  are  uniform  that  an  .agent 

83  IT.  8. 


n 


6t.  Joseph  Towiyship  v.  RoGEBd. 


644-667 


rds  constitutional  provision  was  in  force  at 
^thie  of  Uie  passage  of  this  law.  The  law  is 
to  a  pn?ate  and  local  law,  and  therefore  the 
deof  tike  act  must  disclose  its  subject-matter. 
^i  it  does  not  do.  The  title  to  this  simply 
<kre8  it  to  be  "An  Act  to  Amend  an  Act  en- 
"id  'in  Act  to  Amend  Articles  of  Associa- 
'1  of  tlie  Danville,  XJrbana,  Bloomington,  & 
':m  Railroad  Company,  and  to  Extend  the 
r^en  ud  Confer  a  Charter  upon  the  Same.' " 

H  in  no  manner  amends  the  former  act ;  nor 
mk  it  in  the  body  of  the  act  purport  to  be  an 
cB^ment  It  does  not  add  to  nor  diminish 
rduige  a  single  word,  line  or  section  of  the 
lis  let  to  which  this  title  refers,  and  which 

pirports  to  amend. 

Tbse  is  not  a  shadow  of  connection  between 
it  title  and  the  body  of  the  act.  The  lan- 
ra^  of  the  Ck>nstitution  is :  that  "The  sub- 
<  of  the  act  shall  be  expressed  in  the  title," 
id  from  this  requirement  there  is  no  escape, 
p^  the  Constitution  itself  be  disregarded. 

%  Gooley,  in  his  Constitutional  Limita- 
^  p.  143,  says  of  this  constitutional  require- 
=at  that  it  was  intended :  first.  To  put  a  stop 
^  tU  prerent  hodge-podge  or  "log-rolling  leg- 
^iltkmJ*  Second.  To  prevent  a  surprise  and 
^  upon  the  legislature,  by  means  of  a  pro- 
'isei  in  bills,  of  which  their  titles  gave  no  in- 
baition;  and  third.  To  fairly  apprise  the 
M?ie,tbroagh  such  publication  of  l^slative 
Pfe^D^  as  is  nsusuly  m^e,  of  the  subjects 
'iepshiion  being  considered,  in  order  that 
^  mj  have  opportunity  to  be  heard  thereon 
itb«y  desire. 

lithe  case  of  Conner  v.  N,  Y,  2  Sandf.  361, 
^  onrt,  in  speaking  of  a  like  provision  of  the 
^  Coistitutaon,  says  that  it  was  aimed  at 
Vi^oUing"  lefi:i8lation,  by  which  bills  to  pro- 
3rte  indmdnal  interest,  and  mere  neighbor- 
^  projects,  often  at  the  expense  of  the  peo- 
M<rfaeoanty  at  large,  were  secured  in  tneir 

^  2d  section  of  this  act,  however,  declares 
^^be a  miblic  act;  but  that  does  not  help  the 
^>tter.  The  act  it^lf  shows  it  to  be  both  a 
write  and  local  law.  Whether  it  is  a  private 
'  Wal  law,  or  a  public  one,  is  to  be  deter- 
■■ed  by  tiie  contents  of  the  body  of  the  act. 

^  legislature  cannot  defeat  this  provision 
"'^Coostitution  by  any  such  shallow  device 
^  Baffling  a  purely  private  act  a  public  one. 
»*?ad  Co.  V.  Gregory,  15  111.  20. 

^  provision  of  the  Constitution  is  manda- 

'»pJe  T.  Lawrence,  36  Barb.  186;  People, 
*'- T.  Jfrften,  32  m.  181. 

For  these  reasons,  then,  this  curative  act  is 
H  uid  cannot  aid  defendant  in  error. 

'^  Horatio  C.  Bnrcliardy  for  defendant 
**nor: 

^kgislatnre  has  the  constitutional  right 
"Othonze  counties  and  cities  to  aid  in  the 
J^^^netion  of  railroads,  by  lending  their  cred- 
J»  by  taking  stock.  Preityman  v.  Tazewell 
;il«  DL  406;  Robertson  v.  Rockford,  21  111. 
'*';/o*iwon  V.  Stark  Co,  24  111.  85;  Perkins 
'^{<wi,24  111.208. 

^  m  form  of  a  donation  to  a  railroad  oom- 
*y.  u  well  as  by  subscription  to  its  stock  for 
rpwpose  of  securing  the  construction  of  its 
^te  a  town,  has  be^  held  to  be  a  corporate 


purpose  and  permissible  under  the  state  Con- 
stitution. 

Chicago,  Dam,  d  Vin,  R.  Co.  v.  Smith,  Sup. 
Ct.  111.  op.  of  Justice  Northrup,  filed  Jan.  22, 
1872. 

In  Taylor  v.  Thompson,  42  III.  9,  this  court 
defined  a  corporate  purpose  to  mean  "a  tax  to 
be  expended  in  a  manner  which  shall  promote 
the  general  prosperity  and  welfare  of  the  mu- 
nicipality which  levies  it."  We  adopt  this  defi- 
nition, and  are  of  the  opinion  that  no  person 
can  doubt  that  taxes  expended  to  aid  the  con- 
struction of  a  railroad  must  promote  the  gen- 
eral prosperity. 

This  decision  affirms  the  proposition  that  St. 
Joseph  township  could  be  authorized  to  aid  in 
the  construction  of  a  railroad  running  to  or 
through  the  township,  by  donation  or  the  loan 
of  its  credit,  and  that  its  corporate  authorities 
could  be  empowered  to  make  the  donation  or  to 
pledge  its  credit  for  that  purpose. 

St.  Joseph  township  was  authorized  to  grant 
such  aid. 

1.  The  township  organization  law  of  Illinois, 
approved  Feb.  20,  1861,  confers  upon  each  town, 
as  a  body  corporate,  capacity  to  make  such  con- 
tracts   as  may  be  necessary  to  the  ex- 
ercise of  its  corporate  or  administrative  pow- 
ers.   Gross'  ed.  Stats,  of  111.  742. 

In  addition  to  the  other  powers,  said  town- 
ship organization  law  confers  upon  the  electors 
in  towns  the  power  to  direct  such  sums  to  be 
raised,  for  certain  purposes,  or  for  any  other 
purpose,  as  they  may  deem  necessary.  Gross' 
ed.  S  5,  p.  745. 

Special  town  meetings  are  authorized  by  said 
law  to  be  held  when  deemed  necessary  to  the 
interests  of  the  town,  to  act  upon  such  subjects 
as  are  specified  in  the  notices  calling  them. 
Gross'  ed.  p.  746. 

The  clause  "a  majority  of  the  legal  voters  of 
the  township"  intended  to  require  only  a  ma- 
jority of  the  legal  voters  of  the  township  voting 
at  the  election  to  be  held  to  vote  upon  the  ques- 
tion. 

Under  the  most  favorable  circumstances,  the 
supervisor  could  know,  from  personal  acquaint- 
ance but  approximately,  the  number  of  legal 
voters  in  the  township.  Their  qualifications  de- 
pending upon  age,  residence,  nativity,  and  nat- 
uralization, he  would  have  no  power  to  ascer- 
tain by  judicial  investigation,  were  that  practi- 
cable, nor  in  any  authoritative  manner,  except 
as  they  came  to  vote.  If  the  election  itself  was 
the  evidence  of  the  number^  the  question  was 
free  from  difficulty.  If  a  majority  was  required 
of  all,  voting  and  not  voting,  what  tests,  what 
evidence,  and  what  means  of  judicial  and  au- 
thoritative investigation  is  provided  or  can 
he  exercise,  to  determine  whether  it  has  become 
his  duty  to  subscribe  for  the  town  ? 

Evidently  the  phrase  "a  majority  of  the  le- 
gal voters  of  any  township,"  as  used  in  the  13th 
section,  is  no  broader  than  the  phrase,  "a 
majority  of  all  the  legal  voters  of  such  town- 
ships voting  at  such  election"  used  in  section 
14 ;  but  the  latter  expression  states  more  fully 
what  the  former  implies. 

That  it  was  not  the  intention  of  the  legisla- 
ture to  require  a  majority  of  all  the  legal  voters 
of  the  township,  including  those  not  voting  at 
the  election,  to  have  been  in  fayor  ol  subscrip- 
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any  kind  to  issue  these  bonds.  If  not,  then  they 
are  simply  void. 

And  if  it  were  necessary  to  assign  a  reason 
for  a  statute,  it  would  be  very  readily  seen  wliy 
a  majority  of  all  the  legal  voters  in  the  town- 
ship should  sanction  a  measure  of  this  impor- 
tance before  the  passage  of  any  law  upon  the 
subject,  governing  such  an  election,  where  no 
provisions  had  been  enacted,  requiring  peti- 
tions or  notices,  or  for  prescribing  the  mode, 
time  or  place  for  conducting  such  election ;  and 
when,  in  the  absence  of  any  statute  controlling 
such  election,  a  mere  handful  of  interested  par- 
ties might  gather,  without  notice,  and  go 
through  the  forms  of  what  they  should  be 
pleased  to  call  an  election,  and  thus  very  easily 
secure  a  majority  of  all  the  legal  voters  voting. 
The  legislature  could  not  safely  have  done  less, 
in  thus  ratifying  prior  elections,  than  to  re- 
quire such  a  majority  of  votes  cast  for  the  sub- 
scription, than  to  require  that  a  majority  of 
all  the  legal  voters  in  the  township  should 
favor  the  enterprise;  because  the  presence  of 
that  number  of  the  voters  at  the  election  would 
preclude  and  prevent  a  clique  of  interested  par- 
ties assembling  and  binding  the  township  with- 
out their  consent. 

There  is  also  a  proviso,  under  section  15,  re- 
quiring the  clerk  of  the  election,  under  elec- 
tions held  prior  to  the  passage  of  this  law,  to 
file  with  the  county  clerk  of  the  proper  county, 
within  ten  days  after  the  issuing  of  the  bonds, 
a  certificate  of  the  vote  under  which  they  were 
issued,  the  amount  of  stock  subscribed  and 
bonds  issued,  and  the  rate  of  interest.  This 
never  was  done.  The  least  reference  to  the  law, 
and  the  proper  place  to  find  the  record  of  the 
elections  required  by  the  law,  to  make  the 
bonds  valid,  would  have  shown  defendant  in 
error  that  the  law  had  not  been  complied  with 
in  any  particular,  and  that  the  recital  on  the 
face  of  the  bonds  was  a  naked  and  unmitigated 
falsehood.  The  evidence  shows  that  the  re- 
cital in  the  case  of  the  bonds,  as  to  when  the 
election  was  held,  is  not  true;  and  this  fact 
comes  from  defendant  in  error. 

Can  it  be  true  that  this  township  is  estopped 
from  showing  that  every  recital  in  the  face  of 
these  bonds  is  absolutely  and  wholly  false? 
That  it  never  gave  the  supervisor  any  author- 
ity to  issue  themf  That  there  never  was  any 
compliance  with  the  statute?  That,  by  the 
plain  letter  and  spirit  of  this  statute,  these 
bonds  were  unauthorized  and  prohibited?  If, 
indeed,  this  be  the  law,  then  what  protection 
can  any  statute  give  to  citizens  in  their  corpo- 
rate capacity?  If  a  total  want  of  authority  in  a 
municipal  officer  to  bind  the  township,  com- 
bined witli  fraud  and  deceit  of  the  worst  char- 
acter, may  not  be  uncovered  and  shown  against 
these  pretended  liabilities,  then  is  the  situa- 
tion of  the  township  pitiable  indeed.  Then, 
without  authority  of  law,  without  the  knowl- 
edge or  consent  of  the  citizen,  the  supervisor,  a 
mere  irresponsible  ministerial  officer  of  the 
humblest  grade,  may  mortgage  the  property 
and  earnings  of  his  township  without  stint  and 
without  limit. 

Did  the  act  of  Feb.  28,  1867,  validate  the 
election  of  Aug.  1866,  as  declared  by  the  first 
instruction  of  the  court?  Before  the  terms  or 
the  spirit  of  the  13th  section  of  that  act  can 
have  effect^  such  election  as  is  therein  required 
must  have  been  held.  The  proviso  is:  '^That^ 
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where  elections  may  have  already  been  held 
and  a  majority  of  the  legal  voters  of  any  town- 
ship were  in  favor  of  a  subscription,  then,  in 
that  case,  no  other  election  need  be  had;  .  .  . 
and  such  elections  are  hereby  declared  to  be 
legal  and  valid." 

But  it  will  be  contended  by  defendant  in  er- 
ror that  the  act  of  Feb.  25,  1869  (3  Priv.  L.  of 
II!.  1869,  p.  274),  operates  to  cure  all  the  ob- 
jections I  make  to  the  previous  proceedings, 
prior  to  the  sUtute  of  Feb.  28,  1867.  But  this 
IS  not  so  for  two  reasons : 

1.  The  act  of  Feb.  25,  18C9,  does  not  purport 
in  any  way  to  cure  any  of  the  objections  which 
I  have  made,  but  relates  to  defects  of  a  wholly 
difi'crent  character. 

2.  The  act  of  Feb.  25,  1869,  intended  to  op- 
erate as  security  upon  certain  acts  of  township 
officers,  is  unconstitutional  and  void. 

And  first :  does  this  act,  which  was  no  doubt 
intended  by  the  person  who  drafted  it,  operate 
to  cure  any  of  the  objections  urged  against  the 
validity  of  these  bonds  and  coupons? 

The  most  casual  reading  of  the  act  will  show 
that  no  such  purpose  was  ever  dreamed  of.  It 
was  intended  to  obviate  and,  if  it  has  any  effect, 
did  obviate  a  wholly  different  class  of  objec- 
tions. The  preamble  recites,  "That,  whereas, 
certain  township  officers  along  the  line  of,  and 
through  which  the  Danville,  Urbana,  Blooming- 
ton,  &  Pekin  Railroad  passes,  have  failed  te 
keep  a  full  and  perfect  record  of  elections  called 
and  held,  and  township  clerks  have  failed  to 
file  with  the  county  clerks,  certificates,  as  re- 
quired by  section  15  of  the  amended  articles  of 
association  of  said  railroad;  therefore, 

Sec.  1.  Be  it  enacted,  etc.,  that,  where  such 
informalities  and  neglect  may  have  occurred 
and  bonds  have  been  issued,  or  may  hereafter 
be  issued,  to  aid  in  the  construction  of  said  rail- 
road, no  such  neglect  or  omission,  on  the  part 
of  township  officers,  shall  in  any  way  invalidate 
or  impair  the  coUetion  of  said  bonds." 

The  only  thing  cured  or  attempted  to  be  cured 
by  this  act,  is  a  supposed  want  of  a  sufficient 
record  of  elections.  No  effort  is  made  in  this 
act  to  supply  and  cure  the  fatal  defect  of  the 
election  itself.  The  fatal  variance  between  the 
election  and  the  act  of  Feb.  28,  1867,  it  seems, 
was  entirely  overlooked  in  the  bill. 

This  so-called  curative  act  was,  in  fact,  an 
act  to  legalize  the  defective  proceedings  of  offi- 
cers, and  not,  in  any  sense,  an  act  in  anjr  way 
or  manner  to  add  to  or  take  from  or  change  the 
former  act  of  incorporation.  Not  even  the  gen- 
eral and  deceitful  words,  "and  for  other  pur- 
poses," which  are  usually  attached  to  the  titles 
of  private  acts  are  found  in  this  title. 

A  total  absence  of  any  record,  ought  and  will 
charge  a  prudent  man  with  notice  that  no  such 
election  as  the  law  requires  was  ever  held.  The 
preamble  and  the  act  presupposes  that  some 
record  of  the  election  has  been  kept,  but  de- 
clares that  such  record  has  not  been  "full  and 
perfect." 

Second.  This  last  act  is  unconstitutional  and 
void. 

Section  23  of  Art.  III.  of  the  Constitution 
of  Illinois  of  1848,  among  other  things  declares, 
"And  no  private  or  local  law,  which  may  be 
passed  by  the  general  assembly,  shall  embrace 
more  than  one  subject,  and  that  shall  be  em- 
braced in  the  title.*^ 
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:  5titBte  upon  the  subject,  ratification  by  the 
■ssbture  is,  in  all  respects,  equivalent  to  or- 
, -li  actiiority,  and  cures  all  defects  of  power, 
i'Bch  defects  existed,  and  all  irregularities  in 
^txarution."     The  court  of  Illinois  held  the 

Jb-. 

*Be  court  held  that,  under  the  law  existing 

i«  time  the  vote  was  had,  the  tax  was  ille- 

:  IT  le\ied  and  invalid ;  but  that  the  act,  le- 

xmigthe  vote  and  curing  the  defects  therein, 

V  €tfedual  for  that   purpose,  and  that  the 

lisbtore,  without  any  doubt,  had  authority 

met  that  law."  Cotcgill  v.  Long,  15  111.  203. 

'Ubere  a  subscription  is  unlawfully  made, 

rk^ialtture  may,   by  a  subsequent  act,  le- 

.  ia  the  action."    Keiihsburg  v.  Frick,  34  111. 

Ik  legislature  of  Illinois  has  passed  acts  at 
ftfT  %&sion  since  the  adoption  of  the  Ck)n3ti- 
^.i  of  1S48,  validating  county,  town  and 
'uCi  district  taxes  and  elections  and  votes  in 
".■sidtosnch  taxes. 

Vbess.  L.  111.,  1849,  p.  42:  1851,  pp.  100, 
-n18o3,  p.  95;  1845,  p.  189,  and  Tiiv.  L., 
.  -::  1859,  pp.  175,  177,  207. 
TWissuc  of  township  bonds  could  be  author- 
-^  by  the  legiblature  without  the  vote  of  the 
"dfioi  the  township. 

iV  power  of  a  state  legislature  to  authorize 
'3£cer3  of  the  political  divisions  or  munic- 
•  i]  corporations  of  the  state  to  make  contracts 
'  '"^nl  to  local  matters,  and  execute  securi- 
>*  ind  obligations  on  behalf  of  and  binding 
• "  ibe  people  of  the  corporation  or  division, 
« »«ll  18  to  levy  taxes  for  their  payment,  has 
■^-  rtccgnized  by  this   court   and    the    state 


i-'ii  V.  Butlci'  Co,  24  How.  435,  16  L.  ed. 

J'  is  needful  only  to  inquire  whether  limita- 
'^'  Dpoo  this  legislative  power  are  imposed 
r*"^  Constitution  of  the  state  of  Illinois. 
'f'omititvtioHal  Provisiotis, 
r<  Constitution  adopted  by  Illinois,  and  in 
■■^Apr.  1,  1848,  provided,  by  art.  IX.,  §  5, 

^^  corporate  authorities  of  counties,  town- 
;r  iefaool  districts,  cities,  towns,  and  vil- 
^^.  nay  be  \ested  with  power  to  assess  and 
-rt  taies  for  corporate  purposes. 

•  UM  provided  by  art.  V.,  §  19 : 

^*^*  county  jud|^e,  with  such  justices  of  the 

^•^  in  eadi  county  as  may  be  designated  by 

^I  hold   terms  for  the  transaction  of 

'^business,  and  shall  perform  such  other 

•^  IS  the  j»eneral  assembly  shall  prescribe." 

'^i  by  art.  VII..  §0: 

^  eaieral  assembly  shall  provide,  by  a 
^^^I  liw,  for  a  township  organization,  un- 
'•  Hidi  any  county  may  organize  whenever 

Jjcritv  of  the  voters  of  such  county,  at  any 
^^il  eiecUon  shall  so  determine ;  and  when- 
'"siTeomity  shall  adopt  a  township  organi- 
'  "^  so  much  of  this  constitution  as  provides 

*  tbe  management  of  the  fiscal  concerns  of 
•*iid  county  by  the  county  court  may  be  dis- 
^*d  with,  and  the  affairs  of  said  county  may 
■*J»sict«l  in  such  a  manner  as  the  general 
'•"•Wy  may  provide. 

^fewnship  organization  system  then  existed 
'  w^€ral  of  the  states  of  the  Union.  It  was 
^  tk?  Xew  England  town-meeting,  but  a  mod- 
^^^  eombining  a  joint  county  and  town 


government  under  which  the  local  affairs  had 
been  managed,  and  taxes  assessed  and  collected 
for  many  years  in  New  York,  Michigan,  and 
other  states.  It  provided  for  a  supervisor  and 
other  local  ollicers,  assigning  to  each  separate 
and  distinct  duties  in  relation  to  the  town  af- 
fairs, and  for  a  board  of  supervisors  to  man- 
age the  a  flairs  of  the  county. 

2.  Legislation. 

At  the  first  regular  session  after  the  adoption 
of  the  Constitution  of  1848,  the  legislature  pro- 
videfl  for  a  township  organization  by  a  general 
law,  which  was  substantially  a  copy  of  the  New 
York  law  in  its  main  features,  authorizing  the 
board  of  supervisors  to  levy  taxes  upon  the 
towns  of  a  county  for  local  purposes  for  the 
amount  laid  before  them  by  the  supervisors  of 
the  town,  the  amount  being  the  aggregate  of 
town  charges  and  claims  allowed  by  the  super- 
visor, town  clerk  and  justices  of  the  peace,  act- 
ing as  a  board  of  town  auditors. 

Gross,  Stat,  of  III.  753,  §  7. 

Among  the  town  charges  are  eniunerated: 

a.  The  moneys  authorized  to  be  raised  by  the 
vote  of  a  town-meeting  for  any  town  purposes. 

h.  Rvery  sum  directed  by  law  to  be  raised  for 
any  town  purpose. 

(rross,  Stat.  753,  §  G. 

The  law  directed  that  the  moneys  necessary 
to  defray  the  town  charges  of  each  town  shall 
be  levied  on  the  taxable  property  of  such  town, 
in  the  manner  prescribed  in  the  act  for  raising 
revenue  and  other  moneys  for  state  and  county 
purposes  and  expenses.  Gross,  Stat.  753,  sec.  9. 

The  administrative  duties  were  required  to 
be  performed  by  different  officers,  some  of  them 
having  power,  sometimes  alone  and  sometimes 
conjoi'ntlv  with  others,  to  contract  or  perform 
duties  wnich  would  bind  and  render  the  town 
iia})le  for  their  action. 

The  commissioners  of  highways  had  power, 
without  any  vote  or  order  of  the  electors,  to  lav 
out  roads  and  bind  the  town  by  agreement  with 
the  owner,  or  by  assessment  of  the  damages  to 
him. 

Gross,  Stat.  772,  §  62;  776,  §  88. 

They,  also,  without  being  authorized  by  a 
vote  of  the  electors,  had  power  "to  assess  a  road 
tax  on  all  real  estate  liable  to  taxation  of  the 
town,  to  any  amount  they  may  deem  necessary, 
not  exceeding  forty  cents  on  each  $100  worth, 
as  valued  on  the  assessment  roll  of  the  previous 
year."    Gross,  Stat.  705,  §  8. 

By  amendments  to  the  township  organiza- 
tion law,  approved  Feb.  27,  1884,  their  state- 
ment, without  any  vote  of  the  town  thereon, 
laid  before  the  town  auditors,  as  to  the  amount 
necessary  for  the  construction*  of  a  bridge  in 
the  town,  certified  by  the  auditors  to  the  board 
of  supervisors,  imposed  the  duty  upon  the  lat- 
ter of  levying  a  tax  upon  the  town  for  the  col- 
lection of  the  amount.  Gross,  111.  Stat.  766, 
§  14. 

Overseers  of  roads,  by  the  same  amendment, 
in  the  care  of  roads  and  bridges,  can  bind  the 
town  for  material  used  in  their  repair,  the  val- 
ue of  which,  when  ascertained,  is  made  a  town 
charge,  and  collected  by  taxation  upon  the 
town,  without  any  vote  of  the  electors  in  re- 
gard thereto.     Gross,  Stat.  770,  §  62. 

In  counties  where  the  support  of  the  poor  was 
made  a  town  charge,  supervisors,  as  ex  officio 
overseers  of  the  poor  of  the  town,  were  author- 
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tion  to  the  railroad,  is  apparent  from  the  pro- 
visions of  section  15  of  ttie  act,  which  required 
the  town  clerks  to  file  with  the  county  clerks 
''certificates  of  the  votes  of  their  towns.*'  If  a 
majority  of  all  tlie  voters  residing  in  the  town- 
ships were  necessary,  whether  voting  or  not, 
the  certificate  of  votes  cast  at  the  election 
would  be  valueless,  without  some  provision  for 
ascertaining  the  number  of  actual  legal  voters 
in  the  township. 

The  legislature  used  the  language,  it  is  a  le- 
gal presumption,  in  the  sense  and  with  a  view 
to  the  coiistructiun  given  to  the  words  by  the 
courts  of  the  state,  which  had  previously  passed 
upon  their  meaning. 

Almost  the  identical  phraseology  occurs  in 
9  5,  art.  VII.  of  the  Constitution  of  Illinois, 
which  forbids  the  removal  of  a  county  seat 
"Until  the  point  to  which  it  is  proposed  to  be 
removed  shall  be  fixed  by  law,  and  a  majority 
of  the  voters  of  the  county  shall  have  voted  in 
favor  of  its  removal  to  such  point." 

The  supreme  court  of  Illinois,  in  construing 
this  section  and  the  phrase  "voters  of  the  coun- 
ty," held : 

"That  the  voters  of  the  county  referred  to 
were  the  voters  who  should  vote  at  the  election 
authorized  by  it.  We  hold,  therefore,  that  a 
majority  of  the  legal  votes  cast  at  this  election 
is  sufficient  to  determine  the  question  of  a  rev- 
ocation of  the  county  seat."  People  v.  Wat' 
field,  20  111.  160. 

Similar  language  is  used  in  section  6  of  the 
same  article  of  the  Constitution  of  Illinois, 
which  received  a  similar  construction  from  the 
supreme  court  of  the  state. 

People  V.  Gamer,  47  111.  240. 

The  same  construction  has  been  given  by  the 
court  in  People  v.  Wiant,  48  111.  203. 

"A  majority  of  the  voters  of  the  county  means 
a  majority  of  those  who  actually  vote." 

Louiaville  d  N.  72.  v.  Co,  Ct,  Davidson  Co,  I 
Sneed  (Tenn.)  037. 

I*hi8  was  the  mode  provided  by  law  for  ascer- 
taining the  sense  of  the  qualified  voters  of  the 
city  upon  that  question. 

There  would  appear  to  be  no  other  practica- 
ble WB.J  in  which  the  matter  could  be  deter- 
mined.  State  V.  Mayw,  etc,  37  Mo.  270. 

These  decisions  "and  none  contrary  can  be 
found,"  overthrow  the  main  defense  interposed 
to  the  collection  of  the  bonds. 

The  fact  as  to  whether  an  election  had  been 
held,  and  a  majority  of  the  voters  were  in  favor 
of  the  subscription,  was  to  be  passed  upon  and 
decided  by  the  supervisor. 

Section  14  provides:  "If  it  shall  appear  that 
a  majority  of  all  the  legal  voters  of  such  towns 
or  townships  voting  at  such  election  have  voted 
for  subscription,  it  shall  be  the  duty  of  ...  . 
the  supervisor  in  townships  to  subscribe  to  the 
capital  stock  of  said  railroad  company,  in  the 
name  of  such  town  or  township,  the  amount  so 
voted  to  be  subscribed,  and  to  receive  from  said 
company  the  proper  certificates  therefor.  He 
shall  also  execute  to  said  company,  in  the  name 

of  such  town  or  township,  bonds 

shall  be  signed  by  such  .  .  .  supervisor,  and 
be  attested  by  the  clerk  of  the  town  or  town- 
ship," etc. 

It  was  proper  that  the  supervisor,  not  being 
authorised  or  required  to  execute  the  bonds 


until  it  should  appear  that  a  majority  had 
voted  for  subscription,  should  find  and  recite  in 
the  bond  the  fact  that  must  appear  to  him  be- 
fore he  could  legally  act.  Such  finding  and  re- 
cital of  his  conclusion  on  the  bond  would  con- 
clude the  township  for  which  he  was  authorized 
to  act,  as  well  as  himself,  as  to  whether  the  re- 
quired majority  had  voted. 

"A  statute,  in  providing  that  county  bonds 
should  not  be  delivered  by  the  commissioners 
until  a  sufficient  sum  had  been  provided,  by 
stock  subscriptions  or  otherwise,  to  complete  a 
specified  railroad,  and  imposing  upon  them  a 
duty  of  delivering  the  bonds,  when  said  provi- 
sion has  been  made,  without  indicating  any  per- 
son or  tribunal  to  determine  that  fact,  neces- 
sarily delegates  that  power  to  the  commission- 
ers and  if  delivered  improvidently,  the  bonds 
will  not  be  invalidated." 

Knom  Co,  v.  'Nichols,  14  Ohio  St.  200. 

In  Flagg  v.  Palmyra,  33  Mo.  440,  the  act 
of  the  legislature,  as  in  this  case,  provided 
"that  before  any  such  subscription  shall  be 
made,  the  city  council  shall  call  an  election  of 
the  qualified  voters  of  the  city,  .  .  .  and  if 
a  majority  of  the  qualified  voters  voting  at 
said  election  shall  be  in  favor  of  such  subscrip- 
tion, the  same  shall  be  made  by  the  city  coun- 
cil." The  city  subscribed  and  issued  bonds  un- 
der the  act,  but  in  return  to  a  mandamus  to 
compel  the  levy  of  a  tax  to  pay  the  interest,  set 
up  that  no  call  or  notice  of  an  election  was  giv- 
en, and  no  votes  cast,  received,  counted  or  re- 
turned relating  to  the  subscription,  as  required 
by  the  act.  The  court  held  the  return  insuffi- 
cient, as  against  the  bona  fide  holder  of  the 
coupons,  and  that  the  issue  of  the  bonds  author- 
ized the  latter  to  suppose  that  all  those  things 
had  been  done  in  the  time,  form  and  substance 
required  by  the  law. 

The  act  of  Feb.  28,  1800,  validated  the  elec- 
tion and  cured  any  irregularities  in  holding  it. 
."The   ]egislat\ire   may,   by  subsequent   acts, 
validate  and  confirm  previous  acta  of  a  corpora- 
tion otherwise  invalid." 

Winn  V.  Macon^  21  Ga.  275;  McMillen  v. 
Boyles,  O.Ia.  304;  Bissell  v.  Jefferaonville,  24 
How.  287,  10  L.  ed.  004;  Atchison  v.  Butcher, 
3  Kan.  104. 

It  is  a  well  recognized  principle  of  law  that, 
where  a  power  must  be  conferred  to  render  the 
performance  of  a  particular  act  valid  and  bind- 
ing, such  act  done  without  authority,  may  be 
so  ratified  and  confirmed  that  it  will  have  all 
the  force  and  elTect  a  prior  conferred  power 
would  have  given  to  it. 

Defective  subscriptions  may  be  ratified  in 
all  cases  where  the  legislature  could  originally 
have  conferred  the  power. 

Keithshurg  v.  Frick,  34  111.  405;  Copes  v. 
Charleston,  10  Rich.  L.  401;  McMillen  v. 
Boyles,  0  Iowa,  304;  Oelpcke  v.  Dubuque,  1 
Wall.  220,  17  L.  ed.  630;  People  v.  Mitchell, 
36  N.  Y.  661;  Thompson  v.  Lee  Co,  3  Wall. 
327,  18  L.  ed.  177 ;  Bass  v.  Columbus,  30  6a. 
846;  City  v.  Lamson,  0  Wall.  477,  19  L.  ed. 
726. 

In  regard  to  ratification  by  legislative  act, 
this  court  said,  in  Beloit  v.  Morgan,  7  Wall. 
024,  19  L.  ed.  207 :  "This  is  not  an  open  ques- 
tion in  this  court.  Whenever  it  has  been  pre- 
sented, the  ruling  hns  been  that,  in  cases  of 
bonds  issued  by  municipal  corporations,  under 
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^  klubiUtits  of  the  town  or  city  authorizing 

It  b  competent  for  the  legislature  to  be- 

^  iht  power  directly   on  the    corporation 

rjiut  any  intermediary,  as  they  did  in  this 

J  Mi*ner  v.  Bullard,  43  111.  476,  the  court 

.'s    "The  Constitution  authorizes  the  levy 

J  Ux  for  corporate  purposes,  but  fails  to  in- 

:ite  the  body  of  persons  who  shall  make  the 

•J.  That  is  left  to  be  determined  by  the  gen- 

i  uaembly.     In  this  case  they  have  author- 

.-J  tW  beard    of  supervisors    ultimately  to 

•j^  the  tax.     .     .     .     The  act  does  not  re- 

-^>  tint  there  should  be  a  vote  of  the  citi- 

-*dt,  town,  for  or  against  the  tax,  or  the 

'-  Thich  should  be  imposed.    The  holding  of 

'  •^.edioa  was  simply  useless  and  unneces- 

umstX  for  plaintiff  in  error  cites  the  case 
•  Ivtkall  V.  mUiman,  lately  decided  by  the 

■r-me  court  of  Illinois,  as  supporting  his  po- 
■  i  a.  An  examination  of  that  case  will  show : 
.  I  at  the  suit  was  brought  to  enjoin  the  ne- 
.-'.jtion  of  the  bonds  and  the  collection  of  the 

rfert.  2.  The  township  was,  by  the  act  au- 
.fizing  the  subscription,  limited  to  $35,000, 
-'i  the  $15,000  was  voted  in  excess  of  that 
•^  in  violation  and  disregard  of  the  law,  and 
•'U-at  any  previous  notice  or  call  for  a  meet- 
•^  t4>  Tote  upon  that  question. 

^i  if  the  case  of  Marshall  v.  SilUman  sus- 
«-•«  the  position  of  counsel  for  plaintiff  in 

r«.  it  is  in  conflict  with  the  prior  decisions  of 

'  tame  court  to  which  I  have  referred.  The 
tKUtire  power  in  analogous  cases  was  un- 

>!^ed,  and  conceded  by  the  court  at  the 
'-"  the  bonds  were  issued. 

TW  ftate  courts  having,  when  municipal 
'>i9  were  issued,  construed  their  constitution 
^1  law9  80  as  to  give  them  force  and  vitality, 

-**,  by  subsequent  and  contrary  construc- 

",  destroy  them.     Thompson  v.  Lee  Co,  3 

iJ  330,  18  L.  ed.  178. 

^Hho,  at  the  time  the  loan  was  made  and 
*«^  were  issued,  tne  decisions  of  the  state 
"^srt  brored  the  validity  of  the  law  which 
^-^Aorized  them,  a  later  adverse  decision  will 
'■  te  followed  by  this  court."  City  v.  Lam- 
•*>Wtll.  478,  19  L.  ed.  725. 

A  contract  having  been  entered  into  be- 
'^  parties,  valid  at  the  time  by  the  laws  of 

'  *Uie,  no  decision  of  the  courts  of  the  state 
**(«^a£ntly  made  can  impair  its  obligation." 

*«^  V.  Sheldon,  9  Wall.  50,  19  L.  ed.  694. 

^  Tiew  of  the  foregoing  decisions  of  this 
"^^  tad  in  answer  to  the  proposition  of 
'^M  for  plaintiff  in  error,  that  a  corporate 

''■ship  cannot  be  made  liable  on  bonds  issued 
^Tb?a  supervisor  and  town  clerk,  I  call  the 
'^'Otioo  of  the  court  to  the  Toton  of  Keiths- 
^9  T.  Prick,  34  111.  405. 

^  ease  was  decided  at  the  April  term, 

^-  of  the  supreme  court  of  Illinois,  and  was 
>  oqnestioned  judicial  construction  of  the 

'■'ttotion  of  Illinois,  and  of  the  power  «f  the 
'P'btare  pertaining  to  the  questions  involved 
=  '-Wt  mit  at  the  time  the  several  events  oc- 
"^^  on  which  defendant  in  error  bases  his 
^  to  the  recovery  in  this  action,  and  it 
"^J  to  me  decisive  of  the  case  at  bar.  On 
*■  30, 1855,  notice  was  given  for  an  election 
*Wbeld  Nov.  10,  1855,  to  decide  whether  the 


town  should  subscribe  $20,0^0  for  a  railroad, 
at  which  election  none  but  freehold  voters  were 
permitted  to  vote.  The  result  of  the  election 
was  in  favor  of  subscription. 

Feb.  16,  1857,  the  town  of  Keithsburg  re- 
ceived a  charter  from  the  legislature  of  Illi- 
nois, §  2  of  which  ''authorized  the  president 
and  trustees  to  subscribe  for  and  take  stock  to 
the  amount  not  exceeding  $20,000,  and  to  issue 
the  bonds  of  the  corporation  therefor."  34  111. 
420. 

Section  17  of  said  charter  is  as  follows: 

'The  subscription  heretofore  made  by  said 
corporation  to  the  capital  stock  of  the  Warsaw 
&  Rockford  R.  Co.  of  a  sum  not  exceeding  $20,- 
000,  to  be  paid  for  in  town  bonds,  to  run  for 
twenty  years  at  an  interest  not  exceeding  ten 
per  cent,  is  hereby  legalized  and  confirmed  to 
the  full  extent,  and  for  the  purpose  for  which 
said  subscription  was  made,  and  the  president 
of  said  corporation  is  hereby  fully  authorized 
and  empowered  to  execute  and  issue  said  bonds 
under  his  hand  and  the  corporate  seal  of  said 
town ;  and  for  the  payment  of  which  bonds,  and 
the  interest  accruing  thereon  as  the  same  be- 
comes due,  the  faith  of  said  corporation  shall 
be  fully  pledged  and  bound;  and  whenever  said 
bonds  shall  be  issued,  a  lien  is  hereby  declared 
to  be  created  against  all  the  real  estate  within 
the  bounds  of  said  corporation,  to  secure  the 
faithful  payment  thereof,  and  the  interest  that 
may  accrue  thereon.  The  said  president  and 
trustees  are  hereby  vested  with  full  power  to 
make  provisions  for  the  payment  of  the  same 
by  levying  a  special  tax,  to  be  collected  as  other 
taxes  are  herein  provided  for." 

In  Keithsburg  v.  Frick,  34  111.  407,  the  court 
says,  p.  421:  "But  if  the  subscription  was 
made  under  the  organization  allowed  by  the 
general  Incorporation  Law  of  1849,  the  17th 
section  of  the  act  of  1857  legalizes  and  confirms 
it. 

"Tlie  subscription,  therefore,  was  good  if 
made  under  the  act  of  1857,  as  original  sub- 
scription under  the  2d  section,  or  as  a  subscrip- 
tion made  under  the  act  of  1849,  confirmed  as 
it  is  by  the  17th  section  of  the  act  of  1857.  The 
bonds  may  be  regarded  as  issued  by  the  old 
corporation  confirmed  by  the  new  act,  or  as  a 
new  issue  under  the  second  edition  of  the  act 
of  1857." 

There  can  be  no  claim  that  the  election  held 
by  Keithsburg  had  greater  validity  than  that 
held  by  St.  Joseph  before  the  issue  of  the  bonds 
in  question.  Tne  only  act  in  existence  under 
which  either  could  claim  the  right  to  vote  to 
subscribe  for  railroad  stock,  and  issue  bonds 
therefor,  is  the  law  passed  in  1849.  Qross,  ed. 
552. 

That  law  distinctly  and  explicitly  authorizes 
cities  and  counties  to  subscribe  for  a  railroad 
stock  and  issue  bonds  therefor,  acting  through 
the  "common  council  of  the  city,"  or  the  coun- 
ty court,  or  board  of  supervisors,  after  an  elec- 
tion, held  on  thirty  days*  notice;  and  any 
argument  that  would  tend  to  show  that  Keiths- 
burg might,  under  the  law  of  1849,  subscribe 
for  railroad  stock,  would  apply  with  equal 
force  to  St.  Joseph,  the  plaintiff  in  error.  St. 
Joseph,  by  the  township  organization  law  of 
111.,  became  a  body  corporate,  capable  of  suing 
and  being  sued,  of  contracting  and  being  con- 
tracted with.     Qross,  Stat.  p.  742,  §  1. 
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ized  to  expend  the  amount  necessary  for  the 
care  of  paupers,  and  their  expenditures  became 
a  town  charge.     Gross,  111.  Stat.  752,  §  11. 

It  will  be  seen  from  the  provisions  of  the  Con- 
stitution above  quoted  and  from  the  township 
organization  laws  of  other  states,  as  well  as 
those  of  Illinois,  passed  almost  immediately  up- 
on the  adoption  of  its  Constitution,  and  there- 
fore contemporaneous  legislative  construction 
of  its  meaning,  that  the  vote  and  sanction  of 
the  electors  of  a  county  or  tOMOiship,  is  not  re- 
quired by  the  Constitution  to  authorize  the  as- 
sessment and  collection  of  taxes  for  corporate 
purposes  upon  and  within  such  county  or  town- 
ship, or  to  execute  contracts  and  obligations, 
or  create  a  liability  for  corporate  purposes, 
which  will  require  taxes  to  be  assessed  and  col- 
lected for  such  purpose. 

Aviple  power  is  left  by  the  Constitution  in 
the  legislature,  to  designate  the  officer,  board 
or  agent  to  act  for  and  bind  the  county  or  town- 
ship, if  they  are  duly  elected  or  appointed  au- 
thorities of  the  county  or  township.  It  may  be 
a  county  judge  and  two  justices  of  the  peace,  a 
board  of  supervisors,  commissioners  of  high- 
ways, an  overseer  of  the  rood,  an  overseer  of 
the  poor,  a  supervisor,  town  clerk,  justices  of 
the  peace,  or  any  other  officer  of  the  counly  or 
township  authorized  in  the  discretion  of  the 
legislature  to  act  for  it. 

The  unchallenged  daily  exercise  of  the  power 
of  taxation  and  making  contracts  for  local  pur- 
poses by  these  officers,  without  the  previous 
vote  or  assent  of  the  electors  for  whom  they 
act,  is  worthy  of  consideration  in  the  search 
for  the  meaning  of  the  Constitution,  as  under- 
stood by  those  who  adopt  it. 

The  constant  exercise  of  power  by  the  gen- 
eral .assembly  is  evidence  of  us  rightful  posses- 
sion by  that  body. 

lotca  v.  Co.  Judge,  Davis  Co.  2  Iowa,  280; 
State  V.  Mayhew,  2  Gill.  487;  Cooley,  Const. 
Lim.  67 ;  Cohens  v.  Va.  6  Wheat.  418 ;  Rogers 
V.  Goodwin,  2  Mass.  478;  Bingham  v.  Miller, 
17  Ohio,  446;  23  111.203. 

But  we  have  not  to  rest  upon  the  apparent 
interpretation  and  l^slative  construction  of 
these  constitutional  provisions.  We  have  nu- 
merous decisions  of  the  supreme  court  of  111. 
affirming  the  power  of  the  legislature  to  vest 
authority  in,  and  designate  officers  who  can  act 
for  and  bind  the  county  or  township,  without 
the  vote  or  sanction  of  the  electors  of  such  coun- 
ty or  township.  The  first  decisions  were  ren- 
dered early  after  the  adoption  of  the  Constitu- 
tion. 

The  constitutional  limitation  applies  to 
school  districts,  as  well  as  to  counties  and 
townships ;  for  the  section  reads : 

"The  corporate  authorities  of  counties,  town- 
ships, school  districts,  etc." 

The  school  law  of  111.  authorizes  school  di- 
rectors, without  a  vote  of  the  people  of  the  dis- 
trict, to  levy  taxes  to  keep  up  school  not  ex- 
ceeding six  months  in  the  year,  and  to  build  a 
school-house  not  costing  over  $1,000.  Stat. 
111.  1858,  Scate's  cd.  p.  448. 

In  three  cases  before  the  court  contesting  the 
legality  of  taxes  thus  voted,  the  constitutional- 
ity of  the  law  was  not  questioned,  and  the  le- 
gality of  the  tax  sustained. 

''Where  the  cost  of  the  school  house  to  be 
erected  does  not  exceed  $1,000,  the  directors 
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may  make  such  a  levy  slb  is  necessary  for  that 
purpose." 

Schofield  V.  Waikin^,  22  111.  66,  Munson  v. 
Minor,  22  111.  594. 

The  directors  may  also  levy  and  collect  a  tax 
to  keep  a  school  six  months  in  each  year,  in 
addition  to  the  amount  provided  by  the  state 
and  township  funds. 

MerriU  v.  Farris,  22  111.  303;  Munson  v. 
Minor,  22  III.  594. 

The  school  laws  of  Illinois  of  1849,  required 
a  vote  of  the  legal  voters  of  a  school  district  to 
authorize  a  sc1m>o1  tax,  which  was  required  to 
be  held  on  any  Saturday  in  May  or  June,  or 
might  be  held  on  any  Saturday,  upon  request 
of  live  of  the  inhabitants  and  notice  by  the 
directors.  The  tax  voted  was  required  to  be 
certified  before  July  1,  by  the  district  clerk  to 
the  county  clerk. 

A  meeting  was  held  July  20,  1850,  and 
voted  a  tax,  which  was,  Oct.  15  of  that  year, 
certified  to  the  county  clerk.  The  court  held 
the  tax  illegal,  and  that  it  was  improperly  vot- 
ed, but  that  a  subsequoit  act  of  the  legislature, 
passed  in  1853,  and  after  the  collection  of  the 
tax  had  been  enjoined,  legalizing  the  tax,  was 
sufficient,  and  that  the  legislature  had  power 
thus  to  validate  the  tax  and  ratify  the  action 
of  the  district.     Co\cgill  v.  Long,  15  111.  202. 

An  examination  of  the  ca^e  will  show  that  it 
can  only  be  sustained  upon  the  principle  that 
the  legislature  could  authorize  the  tax  to  be 
impost  without  a  vote  of  the  electors,  for  it 
Imposed  the  burden  of  the  tax  upon  the  owner 
of  property  in  1850,  which  the  elector  had  no 
power,  by  the  law,  to  do  July  20  of  that  year. 

Under  the  township  organization  law,  the 
overseers  of  the  poor  can  make  a  binding  con- 
tract on  the  county,  without  any  other  officer 
joining  or  acting  with  him.  Supervisors  t. 
Plaut,  42  111.  330. 

In  Misnvr  v.  liullard,  43  111.  476,  the  legis- 
lature authorized  the  board  of  supervisors  of 
Livingston  Co.  to  levy  a  special  tax  upon  the 
taxable  property  of  any  town  of  the  county,  to 
pay  or  discharge  any  indebtedness  incurred  by 
such  town  or  person  on  account  of  local  boun- 
ties paid  or  agreed  to  be  paid  by  the*town  or 
person.  The  person  was  required  to  submit 
his  claim  only  to  the  board  of  town  officers,  and 
no  vote  whatever  of  the  electors  was  required. 
Individuals  who  had  paid  out  as  bounties  $7,- 
000,  presented  their  claim  to  the  board,  who  al- 
lowed it,  and  the  supervisor  levied  a  tax.  Held, 
that  the  law  was  constitutional,  and  that  no 
election  was  necessary. 

The  franchises  of  counties  and  towns  are 
under  the  legislative  control,  and  may  be  al- 
tered, changed,  abridged,  enlarged,  or  repealed 
at  the  will  of  the  general  assembly.  Freeport 
V.  Supervisors,  41  111.  495. 

Tlie  court  held  that  the  liability  of  the  town 
for  the  support  of  the  poor  should  be  imposed 
by  the  legislature,  without  the  consent  of  the 
town.  Consequently,  under  the  decision  in 
Supervisors  v.  Plaut,  supra,  the  overseers  of 
the  poor  could,  by  contract,  bind  the  town. 

In  Keithsburg  v.  Frick,  34  111.  405,  the  court 
says:  There  was  no  necessity  to  submit  the 
question  to  legal  voters,  as  the  act  grants  the 
power  expressly  to  the  president  ana  trustees.  ^ 

"It  is  oy  no  means  a  necessary  element  in 
the  subscription,  that  there  should  be  a  vote  of 

83  V.  8. 


1873. 


St.  Joseph  Township  v.  Rooebs. 


644HU)7 


the  inliubitants  of  the  io\\ai  or  city  authorizing 
it.  It  is  competent  for  the  legislature  to  be- 
stow the  power  directly  on  the  corporation 
without  any  intermediary,  as  they  did  in  this 
case." 

In  Misner  v.  Bullard,  43  111.  476,  the  court 
says:  "The  Constitution  authorizes  the  levy 
of  a  tax  for  corporate  purposes,  but  fails  to  in- 
dicate the  body  of  persons  who  shall  make  the 
levy.  That  i9  left  to  be  determined  by  the  gen- 
oral  assembly.  In  this  case  they  have  author- 
ized the  board  of  supervisors  ultimately  to 
make  the  tax.  .  .  .  The  act  does  not  re- 
quire that  there  should  be  a  vote  of  the  citi- 
zens of  a  town,  for  or  against  the  tax,  or  the 
vote  which  should  be  imposed.  The  holding  of 
the  election  was  simply  useless  and  unneces- 
sary.** 

Counsel  for  plaintiff  in  error  cites  the  case 
of  Marshall  v.  Sillimant  lately  decided  by  the 
supreme  court  of  Illinois,  as  supporting  his  po- 
sition. An  examination  of  that  case  will  show: 
1.  That  the  suit  was  brought  to  enjoin  the  ne- 
gotiation of  the  bonds  and  the  collection  of  the 
interest.  2.  The  township  was,  by  the  act  au- 
thorizing the  subscription,  limited  to  $35,000, 
and  the  $15,000  was  voted  in  excess  of  that 
sum,  in  violation  and  disregard  of  the  law,  and 
without  any  previous  notice  or  call  for  a  meet- 
ing to  vote  upon  that  question. 

But  if  the  case  of  Marshall  v.  Silliman  sus- 
tains the  position  of  counsel  for  plaintiff  in 
error,  it  is  in  conflict  with  tlie  prior  decisions  of 
the  same  court  to  which  I  have  referred.  The 
legislative  power  in  analogous  cases  was  un- 
questioned, and  conceded  by  the  court  at  the 
time  the  bonds  were  issued. 

The  8tat«  courts  having,  when  mimicipal 
bonds  were  issued,  construed  their  constitution 
and  laws  so  as  to  give  them  force  and  vitality, 
cannot,  by  subsequent  and  contrary  construc- 
tion, destroy  them.  Thompson  v.  Lee  Co.  3 
Wall.  330,  18  L.  ed.  178. 

"When,  at  the  time  the  loan  was  made  and 
bonds  were  issued,  tiie  decisions  of  the  state 
court  favored  the  validity  of  the  law  which 
authorized  them,  a  later  adverse  decision  will 
not  be  followed  by  this  court."  City  v.  Lam- 
son,  0  Wall.  478,  10  L.  ed.  725. 

"A  contract  having  been  entered  into  be- 
tween parties,  valid  at  the  time  by  the  laws  of 
the  state,  no  decision  of  the  courts  of  the  state 
subsequently  made  can  impair  its  obligation.'' 
Chicago  v.  8hcldon,  9  Wall.  50,  19  L.  ed.  694. 

In  view  of  the  jforegoing  decisions  of  this 
court,  and  in  answer  to  the  proposition  of 
counsel  for  plaintiff  in  error,  that  a  corporate 
township  cannot  be  made  liable  on  bonds  issued 
only  by  a  supervisor  and  town  clerk,  I  call  the 
attention  of  the  court  to  the  Town  of  Keiths- 
burg  v.  Friok,  34  111.  406. 

That  case  was  decided  at  the  April  term, 
1864,  of  th«  supreme  court  of  Illinois,  and  was 
the  unquestioned  judicial  construction  of  the 
Constitution  of  Illinois,  and  of  the  power  «f  the 
legislature  pertaining  to  the  questions  involved 
in  that  suit  at  the  time  the  several  events  oc- 
curred on  which  defendant  in  error  bases  his 
right  to  the  recovery  in  this  action,  and  it 
seems  to  me  decisive  of  the  case  at  bar.  On 
Oct.  30,  1855,  notice  was  given  for  an  election 
to  be  held  Nov.  10,  1855,  to  decide  whether  the 
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town  should  subscribe  $20,0^0  for  a  railroad, 
at  which  election  none  but  freehold  voters  were 
permitted  to  vote.  The  result  of  the  election 
was  in  favor  of  subscription. 

Feb.  16,  1857,  the  town  of  Keithsburg  re- 
ceived a  charter  from  the  legislature  of  Illi- 
nois, §  2  of  which  "authorized  the  president 
and  trustees  to  subscribe  for  and  take  stock  to 
the  amount  not  exceeding  $20,000,  and  to  issue 
the  bonds  of  the  corporation  therefor."  34  111. 
420. 

Section  17  of  said  charter  is  as  follows: 

"The  subscription  heretofore  made  by  said 
corporation  to  the  capital  stock  of  the  Warsaw 
&  Rockford  R.  Co.  of  a  sum  not  exceeding  $20,- 
000,  to  be  paid  for  in  town  bonds,  to  run  for 
twenty  years  at  an  interest  not  exceeding  ten 
per  cent,  is  hereby  legalized  and  confirmed  to 
the  full  extent,  and  for  the  purpose  for  which 
said  subscription  was  made,  and  the  president 
of  said  corporation  is  hereby  fully  authorized 
and  empowered  to  execute  and  issue  said  bonds 
under  his  hand  and  the  corporate  seal  of  said 
town ;  and  for  the  payment  of  which  bonds,  and 
the  interest  accruing  thereon  as  the  same  be- 
comes due,  the  faith  of  said  corporation  shall 
be  fully  pledged  and  bound;  and  whenever  said 
bonds  shall  be  issued,  a  lien  is  hereby  declared 
to  be  created  against  all  the  real  estate  within 
the  bounds  of  said  corporation,  to  secure  the 
faithful  payment  thereof,  and  the  interest  that 
may  accrue  thereon.  The  said  president  and 
trustees  are  hereby  vested  with  full  power  to 
make  provisions  for  the  payment  of  the  same 
by  levying  a  special  tax,  to  be  collected  as  other 
taxes  are  herein  provided  for." 

In  Keithsburg  v.  Frick,  34  111.  407,  the  court 
says,  p.  421:  "But  if  the  subscription  was 
made  under  the  organization  allowed  by  the 
general  Incorporation  Law  of  1849,  the  17  th 
section  of  the  act  of  1857  legalizes  and  confirms 
it. 

"Tlie  subscription,  therefore,  was  good  if 
made  under  the  act  of  1857,  as  original  sub- 
scription under  the  2d  section,  or  as  a  subscrip- 
tion made  under  the  act  of  1849,  confirmed  as 
it  is  by  the  17th  section  of  the  act  of  1857.  The 
bonds  may  be  regarded  as  issued  by  the  old 
corporation  confirmed  by  the  new  act,  or  as  a 
new  issue  under  the  second  edition  of  the  act 
of  1857." 

There  can  be  no  claim  that  the  election  held 
by  Keithsburg  had  greater  validity  than  that 
held  by  St.  Joseph  before  the  issue  of  the  bonds 
in  question.  The  only  act  in  existence  under 
which  either  could  claim  the  right  to  vote  to 
subscribe  for  railroad  stock,  and  issue  bonds 
therefor,  is  the  law  passed  in  1849.  Qross,  ed. 
552. 

That  law  distinctly  and  explicitly  authorizes 
cities  and  counties  to  subscribe  for  a  railroad 
stock  and  issue  bonds  therefor,  acting  through 
the  "common  council  of  the  city,"  or  the  coun- 
ty court,  or  board  of  supervisors,  after  an  elec- 
tion, held  on  thirty  days'  notice;  and  any 
argument  that  would  tend  to  show  that  Keiths- 
burg might,  under  the  law  of  1849,  subscribe 
for  railroad  stock,  would  apply  with  equal 
force  to  St.  Joseph,  the  plaintiff  in  error.  St. 
Joseph,  by  the  township  organization  law  of 
111.,  became  a  body  corporate,  capable  of  suing 
and  being  sued,  of  contracting  and  being  con- 
tracted with.    Qross,  Stat.  p.  742,  §  1. 
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Ib  imei,  tlw  Keitluburff  eleetion  was  far  more 
objcetionable  thftii  the  St.  Joseph  election,  in 
that  tiie  notice  of  the  election  which  was  only 
given  ten  days  instead  of  thirty,  as  required  by 
statute,  was  only  to  the  frediold  Toters  of  said 
town,  and  at  the  election,  legal  voters  of  said 
town,  not  owning  real  estate  therein,  were  not 
allowed  to  vote.    34  111.  410. 

Yet,  as  to  Keithsburg,  the  supreme  court  of 
Illinois  aays  that  section  17,  before  recited,  le- 
galizes and  oonflrms  the  subscription,  and  that 
the  subscription  **was  good  as  a  subscription 
made  under  the  laws  of  1849,  confirmed  as  it  is 
by  the  17th  section  of  the  act  of  1857.  The 
bonds  may  be  regarded  as  issued  by  the  old 
corporation,  confirmed  by  the  new  act." 

The  court  will  see,  too,  that  this  section  17, 
under  which  the  bonds  were  held  valid,  does 
not  confer  the  power  of  making  and  issuing  the 
bonds  under  tne  corporate  authorities  of  the 
town  of  Keithsburg;  but  the  president  of  said 
corporation  is  thereby  fully  authorized  and  em- 

gowered  to  execute  and  issue  said  bonds  under 
is  hand  and  the  corporate  seal  of  said  town. 
An  examination  of  the  statute  under  which 
towns  are  incorporated  (Gross,  ed.  96)  shows 
that  the  president  of  a  town  has  far  less  inde- 
pendent power  than  the  town  supervisor.  In 
fact  he  has  no  independent  power ;  he  is  simply 
one  of  the  trustees,  selected  by  tlic  iKMtrd  of 
trustees  from  their  number,  to  preside  at  their 
meetings.  An  examination  of  the  special  char- 
ter of  Keithsburg,  granted  Februaiy  15,  1856, 
fives  the  president  no  other  power.  6chh.  L, 
11.  1857 ;  Priv.  L.  1868. 

Yet  this  section  17,  which  the  court  holds 
legalizes  the  Keithsburg  bonds,  authorizes  the 
president,  and  him  alone,  to  issue  the  bonds  de- 
clared by  that  section  to  be  legal  and  binding. 
It  will  be  further  observed  that  the  Keiths- 
burg bonds  were  actually  issued  under  and  by 
virtue  of  the  17th  section,  inasmuch  as  said 
section  was  printed  verbatim  on  the  back  of 
eacli  bond  as  showing  the  authority  under 
which  it  was  issued.     34  111.  407. 

If  my  view  of  this  case  is  correct,  it  decides 
that  an  election  in  favor  of  subscription  and 
railroad  stock,  held  without  authority  of  law, 
mav  be  validated  by  an  act  of  the  legislature, 
and  that  a  single  officer  of  a  municipal  corpo- 
ration may  be  authorized  b^  such  an  act  to  is- 
sue the  bonds  to  be  given  in  payment  of  such 
subscription,  and  that  the  bonds  are  valid. 

In  view  of  the  foregoing  decision,  the  defend- 
ant in  error  can  claim,  with  perfect  confidence, 
that,  at  the  time  he  purchased  the  bonds  in 
question,  the  supreme  court  of  Illinois  had  de- 
clared bonds,  identical  in  character  with  those 
in  question,  to  be  legal  and  binding  obligations 
on  the  corporations  purporting  to  issue  them. 
The  plaintiff  in  error  is  estopped  from  at- 
tempting to  impeach  the  validity  of  the  bonds. 
In  Knox  Co.  v.  Aapinwallf  21  How.  546,  16 
L.  ed.  210.  the  court  says,  in  regard  to  the  re- 
citaU  in  the  bonds  in  that  case,  that  "The  pur- 
chnspr  was  not  bound  to  look  further  for  evi- 
dence of  a  compliance  with  the  conditions,  to  a 
grant  of  power."  The  recital  was:  "This 
bond  is  issued  in  part  payment  of  a  subscrip- 
tion of  $200,000  by  Uie  said  Knox  county,  to 
the  capital  stock,  etc.,  by  order  of  commission- 
ers, in  pursuance  of  the  3d  section  of  the  act, 
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etc,  passed  by  the  general  assembly  of  the 
stale  of  Indiana,  and  approved  January  15, 
1849." 

It  was  daimed  that  the  notice  of  the  election 
to  vote  upon  the  Question  was  insufficient,  and 
that  the  commissioners  had  no  power  to  exe- 
cute the  bonds. 

This  decision  was  approved  in  Jf  oron  ▼.  Mi- 
ami Co.  2  Black,  722,  17  L.  ed.  342,  and  the 
principle  applied  to  the  latter  case,  in  deciding 
which  the  court  says: 

"We  think  and  adjudge  that  the  recitals  in 
the  bond  are  conclusive,  constituting  an  estop- 
pel in  pott  upon  the  defendants  in  this  suit." 

This  doctrine  was  reiterated  and  enforced  in 
the  following  cases:  Mercer  Co,  v.  H<icketi,  1 
Wall.  83,  17  L.  ed.  548;  Oelpeke  v.  Dubuque,  1 
Wall.  175,  IT  L.  ed.  520;  Van  Eostrup  v.  Mad- 
i^on,  1  Wall.  291,  17  Jm  ed.  538 ;  Meyer  v.  Mus- 
catine, 1  Wall.  384,  17  L.  ed.  564;  Supervieort 
V.  Hchenck,  5  Wall.  772,  18  L.  ed.  556;  Mayor 
v.  Lord,  9  Wall.  414,  19  L.  ed.  707. 

The  objection  that  the  election  was  held  on 
the  4th  instead  of  the  14th,  as  recited  in  the 
bond,  seems  sufficiently  answered  by  referring 
to  the  law.  It  was  immaterial  on  what  day 
the  election  was  held,  and  it  was  not  necessary 
to  state  it  in  the  bond.  It  is  one  of  the  facts 
which  the  recital  should  make  conclusive. 

The  bonds  themselves  recite  that  an  election 
has  been  held,  as  required  by  law,  and  this 
court  has  imiformly  held  such  recital  conclu- 
sive. The  statutes  of  Illinois  declare  the  elec- 
tion legal. 

If  he  questions  as  to  the  authority  of  the 
legislature  to  pass  the  act,  counsel  must  as- 
sure him  that  this  has  never  been  ouestioned 
in  the  state,  and  is  expressly  upheld  by  the 
supreme  court  of  the  state  in  analogous  cases. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Bonds,  payable  to  bearer,  issued  by  a  mu- 
nicipal corporation  to  aid  in  the  construction 
of  a  railroad,  if  issued  in  pursuance  of  a  power 
conferred  by  the  legislature,  are  valid  commer- 
cial instruments;  but  if  issued  by  such  a  cor- 
poration which  possessed  no  power  from  the 
legislature  to  grant  such  aid,  they  are  invalid, 
even  in  the  hands  of  innocent  holders. 

Such  a  power  is  frequently  conferred  to  be 
exercised  in  a  special  manner,  or  subject  to  cer- 
tain regulations,  conditions,  or  qualifications, 
but  if  it  appears  that  the  bonds  issued  show  by 
their  recitals  that  the  power  was  exercised  in 
the  manner  required  by  the  legislature,  and 
that  the  bonds  were  issued  in  cgrinformity  with 
those  regulations,  and  pursuan^  to  those  con- 
ditions and  qualifications,  proof  ibhat  any  or  all 
of  those  recitals  are  incorrect  wrll  not  consti- 
tute a  defense  to  the  corporation  \  in  a  suit  on 
the  bonds  or  coupons,  if  it  appears  that  it  was 
the  solo  province  of  the  municipal \  officers  who 
executed  the  bonds  to  decide  wheither  or  not 
there  had  been  an  antecedent  compliance  with 
the  regulation,  condition,  or  oaialificatioj^ 
which  it  is  alleged  was  not  fulfilleal 

On  the  28th  of  February,  1867,  '^he  legisla- 
ture amended  the  articles  of  associs^tion  of  ths 
Danville,  Urbana,  Bloomington,  &  IPekin  Rail- 
road Company,  and  enacted  that  amy  incorpo- 
rated  town  or  township,  in  counties  I  acting  un- 
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der  the  to\vn8hip  organization  law,  along  thr 
route  of  said  railroad,  may  subscribe  to  th< 
sapital  stock  of  said  company  in  any  sum  not 
exceeding  $260,000.  2  Priv.  L.  (1867)  761. 
No  such  subscription,  however,  it  was  enacted, 
shall  be  made  imtil  the  question  has  been  sub- 
mitted to  the  legal  voters  of  said  town  or  town- 
G60*]  ship  *in  which  the  subscription  is  pro- 
posed to  be  made.  Regulations  are  also  enact- 
ed for  taking  the  sense  of  the  legal  voters  upon 
such  a  proposition,  which  provide  that  the  clerk 
of  the  town  or  township,  upon  the  presentation 
to  him  of  a  petition  stating  the  amount  pro- 
posed to  be  subscribed,  signed  by  at  least  ten 
citizens  who  are  legal  voters  and  tax-payers 
therein,  shall  post  up  notices  in  at  least  three 
public  places  in  the  municipality,  not  less  than 
thirty  days  before  the  day  of  holding  such  elec- 
tion, notifying  the  legal  voters  thereof  to  meet 
it  the  usual  place  of  holding  elections,  or  some 
other  convenient  place  nara^  in  the  notice,  for 
the  purpose  of  voting  for  or  against  such  sub- 
scription. Prior  to  the  passajge  of  tuat  act, 
however,  an  election  was  held  in  that  township 
to  determine  whether  the  municipality  would 
subscribe  $25,000  to  the  capital  stock  of  that 
railroad  company,  and  the  proofs  show  that  a 
majority  of  all  the  legal  voters  of  the  township 
voting  at  the  election  voted  for  the  subscription 
— sixty-two  votes  being  cast  in  favor  of  the 
subscription  and  seventeen  against  the  proposi- 
tion. Pursuant  to  the  vote  at  that  election  the 
supervisor  of  the  township  subscribed,  in  the 
name  of  the  municipality,  $25,000  to  the  capi- 
tal stock  of  that  railroad  company,  and  exe- 
cuted, in  the  name  of  the  township,  the  bonds 
held  by  the  plaintiff,  bearing  interest  at  ten 
per  cent  per  annum,  payable  in  ten  years  from 
date,  which  bonds  were  signed  by  the  party  is- 
suing the  same  as  such  supervisor,  and  were  at- 
tested by  the  clerk  of  the  township. 

Objection  is  made  to  the  preliminary  pro- 
ceedings because  the  election  approving  the 
subscription  was  held  before  the  act  was  passed 
giving  such  authority  to  such  municipalities, 
but  two  answers  are  made  to  that  objection, 
either  of  which  is  decisive: 

1.  By  the  act  conferring  that  authority  it  is 
provided  that  where  elections  may  have  already 
been  held,  and  a  majority  of  the  legal  voters  of 
the  township  were  in  favor  of  a  subscription 
to  said  railroad,  then  and  in  that  case  no  other 
election  need  be  had,  and  the  amount  so  voted 

.061*]  for  shall  be  'subscribed  as  in  the  act  as 
provided;  and  the  provision  is  that  such  elec- 
tions are  legal  and  valid  as  if  the  act  had  been 
in  force  at  the  time  thereof,  and  that  all  the 
provisions  had  been  fulfilled.  2  Priv.  L. 
(1867),  762. 

2.  Because  the  legislature  passed  a  subse- 
quent act  declaring  such  subscriptions  legal 
and  obligatory.  Some  of  the  township  officers, 
it  seems,  failed  to  keep  full  and  perfect  record 
of  elections  called  and  held  to  authorize  such 
subscriptions,  and  that  the  clerks  of  the  town- 
ships failed  in  some  instances  to  file  the  neces- 
sary certificate  with  the  county  clerk,  as  re- 

2uired  by  the  15th  section  of  the  prior  act. 
'missions  and  defects  of  this  kind  becoming 
known,  the  legislature,  on  the  25th  of  Febru- 
ary, 1862,  enacted  that,  where  such  informal i- 
ti^  and  neglect  may  have  occurred  and  bonds 
have  been  issued  or  may  hereafter  be  issued,  to 
li  Wall. 


id  in  the  construction  of  said  railroad,  that  no 
uch  neglect  or  omission  shall  in  any  way  ia- 
alidate  or  impair  thr  collection  of  said  bonds, 
)rincipal  or  interest,  us  they  may  respectively 
/all  due,  and  that  all  assessments  that  are  now 
made  for  the  payment  of  the  principal  or  inter- 
est are  hereby  l^alized,  and  the  township  col- 
lectors and  county  treasurers  are  hereby  au- 
thorized and  empowered  to  enforce  the  collec- 
tion and  payment  of  staid  tax  as  is  now  provid- 
ed by  law  for  the  collection  of  all  other  taxes. 

Bonds  to  the  amount  of  the  subscription  were 
accordingly  issued,  bearing  date  October  1, 
1867,  signed  by  the  supervisor  and  counter- 
signed by  the  clerk,  and  each  bond  contains  the 
recital  that  it  is  issued  under  and  by  virtue  of 
the  aforesaid  law  of  the  state,  entitled  "An  Act 
to  Amend  the  Articles  of  Association  of  the 
said  Railroad  Company,  and  to  Extend  the 
Powers  of  and  Confer  a  Charter  upon  the 
Same,"  and  in  accordance  with  the  vote  of  the 
electors  of  said  township  at  the  special  election 
held  August  14,  1866,  pursuant  to  said  act, 
and  pledges  the  faith  of  the  township  for  the 
payment  of  the  said  principal  sum  and  interest 
as  stipulated  in  the  instrument. 

'Evidence  was  introduced  by  the  de-  [*662 
fendants  showing  that  there  is  no  record  of  the 
supposed  election,  when  it  is  alleged  that  the 
question  of  the  proposed  subscription  was  sub- 
mitted to  the  legal  voters  of  the  township,  and 
that  no  such  certificate  as  that  required  by  the 
act  conferring  the  authority  to  subscribe  for 
the  stock  of  tlie  said  company  is  on  file  in  the 
office  of  the  county  clerk,  but  the  plaintiff 
proved  that  the  alleged  meeting  was  notified, 
called,  and  held,  and  that  sixty-two  votes  were 
given  in  favor  of  the  subscription  and  seven- 
teen against  it,  as  announced  at  the  election. 

Two  instructions  were  given  by  the  court  to 
the  jury,  to  which  the  defendants  excepted: 
( 1 )  That  the  election  held  as  described  in  the 
evidence  was  validated  by  the  act  of  the  28th 
of  February,  1867,  so  as  to  authorize  the  de- 
feudants  to  subscribe  for  the  stock  of  the  rail- 
road company  and  to  issue  the  bonds  in  Ques- 
tion, and  that  the  bonds  haying  been  issuea  for 
the  stock  subscribed,  are  binding  on  the  defend- 
ants in  the  hands  of  a  bona  fide  holder.  (2) 
That  the  recitals  in  the  bonds  estop  the  defend- 
ants from  denying  the  fact  of  a  valid  election 
as  against  a  bona  fide  holder  of  the  bonds  or 
coupons  thereto  annexed. 

Ijnder  the  instructions  of  the  court  the  jury 
returned  a  verdict  for  the  plaintiff,  and  the 
court  rendered  judgment  on  the  verdict. 

Repeated  decisions  of  the  state  courts  have 
established  the  rule  that  the  legislature  has 
the  constitutional  right  to  authorize  municipal 
corporations  to  subscribe  for  the  stock  of  a  rail- 
road company,  and  to  issue  their  bonds  to  aid 
in  the  construction  of  such  an  intended  im- 
provement, that  the  supei'visors  of  the  munici- 
pality have  the  power,  m  case  such  a  subscrip- 
tion is  authorized,  to  subscribe  for  the  stock  of 
the  railroad  company,  and  to  call  an  election 
to  ascertain  the  will  of  the  legal  voters  in  tuat 
behalf.  Preiiyman  v.  Supervisors,  19  111.  406; 
Robertson  v.  Rockford,  21  111.  451;  Perkins  v. 
Letois,  24  111.  208;  Johnson  v.  8tai%  24  111. 
85 ;  Keithshurg  v.  Prick,  34  111.  405 ;  Comrs.  v. 
Nichols,  14  Ohio  St.  260..  Such  corporations 
'\re  created  by  the  legislature,  and  they  derive 
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663*]  all  their  powers  •fpom  the  source  of 
their  creation,  and  those  powers  are  at  all 
times  subject  to  the  control  of  the  legislature. 
Everywhere  the  construction  and  repair  of 
highways  within  their  limits  are  regarded  as 
among  the  usual  purposes  of  their  creation  and 
the  expenses  of  accomplishing  those  objects  are 
among  their  usual  and  ordinary  burdens.  Rail- 
ways also,  as  matter  of  usage  founded  on  exper- 
ience, are  so  far  considered  by  the  courts  as  in 
the  nature  of  improved  highways  and  as  indis- 
pensable to  the  public  interest  and  the  success- 
ful pursuit,  even  of  local  business,  that  the  leg- 
islature may  authorize  the  towns  and  coimtics 
of  a  state  through  which  a  railway  passes,  to 
borrow  money,,  issue  their  bonds,  subscribe  for 
the  stock  of  the  company,  or  purchase  the  same 
to  aid  the  railway  company  in  constructing  or 
completing  such  a  public  improvement.  Leg- 
islation of  the  kind  may  be  prohibited  by  a 
state  Constitution,  but  it  is  settled  everywhere 
that  such  an  act  is  not  in  contravention  of  any 
implied  limitation  of  the  power  of  a  state  to 
pass  laws  to  promote  the  usual  purposes  of  mu- 
nicipal corporations.  Rogers  v.  Burlingion,  3 
Wall.  663,  18  L.  ed.  82;  Freeport  v.  Supervis- 
ors, 41  111.  495;  Butler  v.  Dunham,  27  111.  474. 

Argument  to  show  that  defective  subscrip- 
tions of  the  kind  may  in  all  cases  be  ratified 
where  the  legislature  could  have  originally  con- 
ferred the  power  is  certainly  unnecessary,  as 
the  question  is  authoritatively  settled  by  the 
decisions  of  the  supreme  court  of  the  state,  and 
of  this  court,  in  repeated  instances.  Cowyill 
v.  Long,  15  111.  203;  Keithsburg  v.  Frick,  34 
111.  405;  Thompson  v.  Lee  Co.  3  Wall.  327,  18 
L.  ed.  177;  City  v.  Lamson,  9  Wall.  477,  19  L. 
ed.  725;  Watson  v.  Mercer,  8  Pet.  Ill;  Bissell 
v.  Jeffersonville,  24  How.  295,  16  L.  ed.  670. 

Suppose  that  is  so,  still  it  is  insisted  by  the 
defendants  that  the  election  held  to  ascertain 
whether  the  legal  voters  of  the  township  would 
authorize  the  subscription,  was  irregular  and  a 
nullity:'  (1)  Because  a  majority  of  the  legal 
voters  of  the  township  did  not  vote  at  the 
meeting  notified  and  held  for  that  purpose. 
(2)  Because  the  meeting  was  notified  and  held 
before  the  act  was  passed  providing  for  such 
an  election. 

664*]  'Responsive  to  the  first  objection,  it 
is  insisted  by  the  plaintiff  that  the  legislature, 
in  adopting  the  phrase  "a  majority  of  the  legal 
voters  of  the  township,"  intended  to  require 
only  a  majority  of  the  legal  voters  of  the  town- 
ship voting  at  the  election  notified  and  held  to 
ascertain  whether  the  proposition  to  subscribe 
for  the  stock  of  the  company  should  be  adopted 
or  rejected,  and  the  court  is  of  the  opinion  that 
such  is  the  true  meaning  of  the  enactment,  as 
the  question  would  necessarily  be  determined 
by  a  count  of  ballots.  People  v.  Warfield,  20 
III.  163;  People  v.  Gamer,  47  111,  246;  People  v. 
Wiant,  48  111.  263;  Railroad  v.  Davidson  Co.  1 
Sneed,  692;  Ang.  &  Ames,  Corp.  9th  ed.  §§  499, 
500;  Bridgeport  v.  Railroad,  15  Conn.  475; 
Talbot  V.  Dent,  9  Mon.  526;  State  v.  Mayor,  37 
Mo.  272. 

Tested  by  these  considerations,  it  is  clear 
that  an  election  was  held  within  the  meaning 
of  the  act  of  the  legislature,  and  that  a  major- 
ity of  the  legal  voters  of  the  township  did  vote 
in  favor  of  the  subscription,  as  the  proofs  show 
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that  a  meeting  was  called  and  held,  and  that 
the  majority  of  the  legal  voters  voting  at  the 
meeting,  voted  in  favor  of  the  proposition. 

Sufficient  has  already  been  remarked  to  show 
that  the  second  objection  cannot  avail  the  de- 
fendants, as  the  same  act  also  provided  to  the 
effect  that  if  the  election  had  already  been  held 
and  a  majority  of  the  legal  voters  had  voted  in 
favor  of  the  subscription,  no  other  election  need 
be  held,  and  tliat  the  amount  so  voted  shall  be 
subscribed,  as  provided  in  the  same  act.  Mis- 
takes and  irregularities  are  of  frequent  occur- 
rence in  municipal  elections,  and  the  state  leg- 
islatures have  often  had  occasion  to  pass  laws 
to  obviate  such  difficulties.  Such  laws,  when 
they  do  not  impair  any  contract  or  injuriously 
affect  the  right  of  third  persons,  are  never  re- 
garded as  objectionable,  and  certainly  are  with- 
in the  competency  of  the  legislative  authority. 

Even  if  the  legislature  may  by  a  subsequent 
act  validate  and  confirm  previous  acts  of  a  mu- 
nicipal corporation  otherwise  invalid,  still  the 
defendants  insist  that  a  prior  legislative  act 
will  not  have  any  such  effect,  which  cannot  be 
admitted,  *as  it  would  be  competent  for  [•665 
the  legislature  to  authorize  a  municipal  cor- 
poration to  make  such  a  subscription  without 
requiring  any  such  preliminary  election. 

Concede,  however,  that  a  prior  act  is  insuf- 
ficient to  dispense  with  the  preliminary  elec- 
tion, still  the  concession  cannot  benefit  the  de- 
fendants, as  it  is  clear  that  the  subsequent  act 
entirely  obviates  all  the  mistakes  and  irregu- 
larities in  the  prior  proceedings,  as  it  provides 
that  where  such  informalities  and  neglect  may 
liave  occurred,  and  bonds  have  been  issued,  or 
may  hereafter  be  issued,  to  aid  in  the  construc- 
tion of  said  railroad,  no  such  neglect  or  omis- 
sion on  the  part  of  the  township  officers  shall 
in  any  way  invalidate  or  impair  the  collection 
of  said  bonds,  principal  or  interest,  as  they 
may  respectively  fall  due.  3  Priv.  L.  (1869) 
274;  Thompson  v.  Lee  Co.  supra;  Oelpcke  v. 
Dubuque,  1  Wall.  220,  17  L.  ed.  530;  People  v. 
Mitchell,  35  N.  Y.  551.  Authorities  to  support 
that  proposition  are  hardly  necessary,  but  an- 
other answer  may  be  given  to  the  objection  quite 
as  satisfactory  as  either  of  the  others,  which  is, 
that  the  14th  section  of  the  act  makes  it  the 
duty  of  the  supervisor  who  executed  the  bonds 
to  determine  the  question  whether  an  election 
was  held,  and  whether  a  majority  of  the  votes 
cast  were  in  favor  of  the  subscription,  and  in- 
asmuch as  he  passed  upon  that  question  and 
subscribed  for  the  stock  and  subsequently  exe- 
cuted and  delivered  the  bonds,  it  is  clearly  too 
late  to  question  their  validity  where  it  appears, 
as  in  this  case,  that  they  are  in  the  hands  of  an 
innocent  holder.    Private  Laws  (1867)  762. 

Knox  County  v.  Aspinwall,  21  How.  544,  16 
L.  ed.  210.  Non-compliance  with  one  of  the 
conditions  was  clearly  shown  in  that  case  as 
the  notices  of  the  election  as  required  by  law 
had  not  been  given  in  any  form,  but  the  deci- 
sion was  that  the  question  as  to  the  sufficiency 
of  the  notice  and  the  ascertainment  of  the  fact 
whether  the  majority  of  the  votes  had  been  east 
in  favor  of  the  subscription  was  necessarily  left 
to  the  inquiry  and  judgment  of  the  county- 
board,  as  no  other  tribunal  was  provided  for 
the  purpose,  and  the  court  held  that  after  the 
authority  had  been  executed,  the  bonds  issued , 
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•66*]  and  they  liad  passed  into  •the  hands  of 
ioBoeent  holders,  it  i^as  too  late,  even  in  a  di- 
rect proceedings,  to  call  the  power  in  question, 
lad  that  it  was  beyond  all  doubt  too  late  to 
oil  the  power  in  question  to  the  prejudice  of 
I  bona  fide  holder  of  the  bonds  in  a  collateral 
ny,  which  is  attempted  to  be  done  in  a  case 
before  the  court.  Supervisors  v.  Sckenckf  5 
VVilL  783,  18  L.  ed.  559. 

Exactly  the  same  principles  were  applied  in 
the  cue  of  Royal  British  Bank  v.  Turquand,  5 
EL  k  Bl.  259,  in  which  the  opinion  was  given 
h^  the  Chief  Justice.     He  said  the  bond  sued 
apoii  in  the  case  is  allowed  to  be  under  the  seal 
of  the  company    and   to  be  their  deed,  conse- 
q\wiitly  a   prima    facie  case  is  made  for   the 
pUintiff,  as  the  defendants  having  executed  the 
bood  have  no  defense  under  the  plea  of  non  est 
/odtfm,  and  consequently  the  onus  is  cast  upon 
tbem  of  showinii;  that  the  bond  is  unlawful  and 
TokL  No  illegality  appears  on  the  face  of  the 
kmd  or  condition  which  shows'  that  the  plea, 
IB  order  that  it  may  be  supported,  must  allege 
fiets  to  establish  illegality,  but  the  plea  makes 
DO  charge  of    fraud  against  the  plaintiff  and 
Ktaies  no  facts  from  which  fraud  may  be  in- 
ferred. Want  of  authority  to  execute  the  bond, 
it  was  conceded,  would  be  an  answer  to  the  ac- 
tioD,lmt  it  was  denied  that  a  mere  excess  of  au- 
thority by  the  directors  would  have  that  effect 
■Bless  it  appeared  that  the  plaintiff  had  knowl- 
ed^  of  that  fact,  as  the  presiunption  would  be, 
from  what  appeared  on  the  face  of  the  bond, 
that  it  was  issued  by  lawful  authority,  and  the 
cdirt  held  that  the  plaintiff  was  entitled  to  re- 
eorer,  as  he  had  advanced  his  money  in  good 
faith  for  the  use  of  the  company,  giving  credit 
to  the  representations    of   the   directors  that 
they  had  authority  to  execute  the  instrument. 
Dissatisfied  with  the  judgment,  the  defendant 
brought  a  writ  of  error  in  the  exchequer  cham- 
ber, where  the  case  was  reargued,  but  the  court 
of  errors  unanimously  aflirmed  the  judgment. 
S.  C.  6  El.  A  Bl.  331. 

Viewed  in  any  reasonable  light,  the  court  .is 
of  the  opinion  that  the  plaintiff  is  an  innocent 
holder  for  value,  and  that  the  loss,  even  if  the 
667^  ]  supervisor  failed  in  his  duty  to  his  *con- 
ctitoents,  cannot  be  cast  upon  the  bona  fide 
creditors  of  the  township.  Maolae  v.  Suther- 
Immd,  25  £ng.  L.  &  E.  114. 
Jmdg^ient  affirmed, 

Messrs.  Justices  Miller  and  Field  did  not 
at  in  this  case. 
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•JOSEPH  B.  COFIELD,  Appt,, 

V. 

ix)uiSA  McClelland  et  ai. 

(See  a  a  16  WalL  831-336.) 

Frmuwtption    of    offioial  duty — Denver   land, 
toko  entitled  to  deed  of. 

1.  Legal  presumption  Is  that  the  surveyor,  regis- 
goremor  and  secretary  of  state,  have  done 
dntr  in  regard  to  the  several  acts  to  be  done 
JBD  in  granting  lands. 

Tbe  person  In  possession  of  land  at  the  time  of 

Mage  of  the  act  for  the  relief  of  the  city  of 

and  at  the  time  of  the  entry  of  the  lands 

Irr  the  probate  Judge.-  was  the  party  by  law 

~    o  the  deed  thereof  from  probate  jadg 
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3.  A  person  by  omitting  to  sign  and  deliver  the 
statement  required  by  section  4  of  the  territorial 
statute,  became  barred  of  the  right  to  such  land, 
both  in  law  and  equity. 

[No.   122.] 
Argued  Feb.  25,  1H1S.   Decided  Mar,  17,  ISIS. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Colorado. 

The  bill  in  this  case  was  filed  by  the  appel- 
lant in  the  district  court  of  Arapahoe  Co.,  Col- 
orado. A  decree  having  been  entered  dismiss- 
ing the  bill,  and  affirmed  upon  appeal  by  the 
supreme  court  of  the  territory,  the  complain- 
ant took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr,  J.  M.  Woolwortli  for  appellant: 

The  conveyance  of  the  lot  by  the  judge  of 
probate  to  Mrs.  McClelland  passed  to  her  the 
naked  fee,  but  did  not  in  any  way  change  or 
impair  the  right  or  interest  of  Hall. 

Silver  v.  Ladd,  7  Wall.  219,  228,  19  L.  ed. 
138,  141 ;  see  §  2  of  the  territorial  act. 

Hall's  failure  to  sign  and  deliver  to  the  judge 
a  written  statement,  as  provided  in  section  4  of 
the  territorial  act,  did  not  bar  his  action  against 
Mrs.  McClelland  for  the  recovery  of  the  title. 

1.  The  entry  by  the  probate  judge  was  not 
duly  advertised,  because  it  is  not  shown  that 
the  notice  was  posted  in  three  public  places  in 
the  town,  as  required  by  section  3  of  tne  terri- 
torial act,  nor  will  the  presumption  be  here  in- 
dulged, that  the  judge  made  such  publication, 
because  he  is  an  officer  exercising  a  special, 
limited,  and  mere  statutory  authority. 

Rex  V.  Cole,  1  Cowper,  26 ;  Rex  v.  Liverpool, 
4  Burr.  2244;  Rex  v.  All  Saints,  7  Bam.  &  C. 
785;  Graham  v.  Whiteley,  2  Dutch.  264;  Hud- 
son V.  Hulbert,  15  Pick.' 423;  Williams  v.  Pey- 
ton, 4  Wheat.  77;  Sailers  v.  Tobias,  3  Paige, 
338 ;  Sheldon  v.  WHght,  7  Barb.  39. 

2.  And  it  was  incompetent  for  the  local  leg- 
islature, in  prescribing  the  rules  and  regula- 
tions for  the  execution  of  the  trust  as  to  the 
disposal  of  the  lots,  to  bar  the  right  of  action 
for  the  recovery  thereof,  as  is  claimed  to  have 
been  done  in  section  4,  for  several  reasons. 

The  act  of  Congress  clearly  designated  the 
beneficiaries  of  the  trust  to  be  the  occupants  of 
the  town  site,  and  this  general  grant  clearly 
and  definitely  expressed,  will    not   be   deemed 

?[ualified  by  the  subsequent  clause  providing 
or  the  execution  of  the  trust. 

Thomhill  v.  Hall,  2  CI.  &  F.  22,  36;  Strong 
V.  Lehmer,  10  Ohio  St.  93,  98. 

After  the  entry,  the  rightful  occupant  has  an 
equitable  estate  in  the  lot.  The  act  does  not 
pretend  to  take  it  from  him  for  the  public  use, 
for  it  nowhere  forfeits  it  to  the  public.  Nor  is 
it  taken  by  process  of  law. 

Wilkinson  v.  Leland,  2  Pet.  667 ;  Wynehamer 
V.  People,  13  N.  Y.  378,  393;  Westervelt  v. 
Gregg,  12  N.  Y.  202,  209. 

Messrs,  Bartley  and  Casey  for  appellees: 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the  su- 
preme court  of  the  territory  of  Colorado.  The 
bill  was  filed  to  compel  a  conveyance  from  the 
defendant  to  the  plaintiff,  of  the  legal  title  to 
lot  No.  6,  block  69,  in  the  city  of  Denver, 
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The  bill  alleges  an  equitable  title  to  the  lot 
in  the  plaintiff  by  the  occupation  and  posses- 
Bion  thereof,  and  the  conveyance  of  the  same  to 
the  defendant  by  the  probate  judge  of  the  coun- 
ty, through  fraud  and  collusion.  There  is  no 
evidence  of  fraud  or  collusion.  It  appears,  on 
the  contrary,  that  the  proceeding  was  in  good 
faith,  and  was  well  conducted  throughout.  The 
plaintiff  must  rely,  therefore,  upon  the  allega- 
tion that  his  rights  are  superior  to  those  of  the 
defendant,  and  that,  without  reference  to  the 
question  of  fraud,  he  is  entitled  to  require  a 
conveyance  from  her  of  the  legal  title  to  the  lot. 

The  territory  upon  which  stands  the  city  of 
Denver,  Colorado,  was  entered  upon,  occupied 
333*]  and  possessed  by  numerous*persons,  be- 
fore the  same  was  surveyed  and  had  become 
subject  to  public  entry.  Occurrences  like  this 
seem  to  have  been  common,  and  the  rights  of 
the  parties  were  protected  and  regulated  by  an 
act  of  Congress,  passed  May  23,  1844.  A  special 
act  was  also  passed  by  Congi-ess  on  the  28th  of 
May>  1864,  for  the  relief  of  the  citizens  of  Den- 
ver. It  is  by  the  principles  prescribed  in  these 
several  statutes  that  the  rights  of  the  parties 
in  this  suit  are  to  be  determined. 

The  appellant's  claim  is  based  upon  the  al- 
legation of  a  prior  settlement  and  occupancy  of 
the  lot  by  one  Preston,  in  1859,  a  conveyance 
by  Preston  to  Hall,  and  after  several  intermedi- 
ate conveyances,  a  conveyance  to  the  plaintiff 
by  one  Bates,  in  April,  1869.  The  defendants' 
title  is  based  upon  a  conveyance  by  the  probate 
judge  of  Denver,  on  the  11th  day  of  August, 
1866,  a  claim  of  entry  upon  the  lot  in  1862,  the 
same  being  then  vacant,  an  actual  possession 
continued  from  that  time  onward,  the  erection 
of  valuable  improvements  thereon,  and  ignor- 
ance of  any  rignt  or  claim  in  the  appellant. 

The  first  of  the  acts  to  which  reference  has 
been  made,  May  23,  1844,  6  Stat,  at  L.  657,  au- 
thorizes the  probate  judge  to  enter  at  the  prop- 
er land  office  the  land  settled  and  occupied  by 
such  occupants  of  a  town  or  city.  It  is  also  en- 
acted that  such  entry  by  him  shall  be  "in  trust 
for  the  several  use  and  benefit  of  the  occupants 
thereof  according  to  their  respective  interests, 
the  execution  of  which  trust  as  to  the  disposal 
of  the  lots  in  such  town,  and  the  proceeds  of 
the  sale  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  prescribed  by 
the  legislative  authority  of  the  state  or  terri- 
tory in  which  the  same  is  situated." 

The  act  "for  the  Relief  of  the  Citizens  of 
Denver,  in  the  Territory  of  Colorado,"  May  28, 
1864,  13  Stat,  at  L.  94«  authorizes  "the  pro 
bate  judge  of  Arapahoe  county  to  enter  at  the 
minimum  price,  in  trust  for  the  several  use  and 
benefit  of  the  rightful  occupants  of  said  land, 
and  the  bona  fide  owners  of  the  improvements 
thereon,  according  to  their  respective  interests, 
the  following  legal  subdivisions  of  land,"  de- 
scribing certain  specific  divisions  of  which  the 
lot  in  question  is  a  portion. 

The  act  of  the  territorial  legislature  of  Colo 
rado,  passed  March  11,  1864,  contained  numer- 
our  provisions  regulating  the  rights  of  settlers 
and  the  manner  in  which  their  rights  shall  be 
ascertained.  The  2d  section  enacts  that  the  ti- 
tle from  the  probate  judge  shall  be  in  trust  for 
and  conveyed  to  "the  person  or  persons  who 
shall  have,  possess  or  be  entitled  to  the  posses- 
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sion  or  occupancy  thereof  according*  to  [*334 
his,  her,  or  their  respective  rights  or  interest  in 
the  same,  as  they  existed  in  law  or  equity,  at 
the  time  of  the  entry  of  such  lands,  or  to  his, 
her  or  their  heirs  or  assigns." 

This  regulating  act  of  the  territory  is  in  har- 
mony with  the  acts  of  Congress.  It  expresses 
more  explicitly  than  do  those  acts,  the  state- 
ment that  the  occupation  and  possession  which 
gives  the  right,  is  that  which  exists  at  the  time 
of  the  entry  of  the  lands  by  the  probate  judge. 
Those  in  possession  of  the  land  when  the  entry 
shall  be  made  by  the  probate  judge,  are  the  per- 
sons for  whom  he  holds  the  lands  in  trust,  and 
to  whom  he  is  to  make  the  respective  deeds. 
Although  less  explicitly  declared,  this  is  the 
construction  and  meaning  of  the  acts  of  Con- 
gress also. 

The  land  on  which  the  city  of  Denver  stands 
was  entered  by  the  probate  judge  in  May,  1865. 
The  evidence  is  strong  and  quite  convincing 
that  at  that  date,  as  well  as  at  the  time  of  the 
passage  of  the  enabling  act.  May,  1864,  Mrs. 
McClelland,  the  defendant,  was  in  the  actual 
possession  of  lot  No.  6,  with  valuable  improve- 
ments made  thereon,  and  paying  the  taxes  on 
the  same.  Such  must  have  been  the  conclusion 
of  the  court  below,  and  we  concur  in  it.  The  re- 
sult is  fatal  to  the  plaintiff's  right  of  recovery. 

Again;  section  3  of  the  territorial  act,  to 
which  reference  has  been  made,  makes  it  the 
duty  of  the  judge  entering  the  land,  within  thir- 
ty days  after  such  entry,  by  posting  a  notice  in 
three  public  places  and  by  publishing  the  same 
in  a  newspaper  of  the  town,  if  there  be  one,  to 
give  notice  of  such  entry.  This  notice  is  re- 
quired to  be  published  once  in  each  week,  for 
three  weeks,  and  to  contain  an  accurate  descrip- 
tion of  the  lands  so  entered.  It  was  published 
by  the  probate  judge  in  a  newspaper  published 
at  Denver,  for  four  weeks,  commencing  May  10, 
1865.  The  judge  was  not  living  at  the  time  of 
the  trial,  and  there  was  no  evidence  that  the  no- 
tice was  posted  in  three  public  places  in  the 
town.  We  think  this  is  a  case  in  which  the  pre- 
sumption applies  that  the  officer  has  done  his 
duty,  especially  as  no  provision  was  made  in  the 
act  for  preserving  the  evidence  that  notice  had 
been  published.  The  case  comes  within  the  rule 
so  well  ^settled  in  this  court,  "that  the  [*335 
legal  presumption  is  that  the  surveyor,  regis- 
ter, governor,  secretary  of  state,  have  done  their 
duty  in  regard  to  the  several  acts  to  be  done  by 
them  in  granting  lands  and,  therefore,  surveys 
and  patents  are  always  received  as  prima  facie 
evidence  of  correctness."  Cowen  &  Hill's  notes 
to  Phillip's  Ev.  note  174,  "Presumptions." 

Section  4  of  the  territorial  act  to  which  ref- 
erence has  been  made,  enacts  as  follows : 

"Sec.  4.  Each  and  every  person  or  associa- 
tion, or  company  of  persons,  claiming  to  be  an 
occupant  or  occupants,  or  to  have  possession  or 
to  be  entitled  to  the  occupancy  or  possession  of 
such  lands,  or  to  any  lot,  block,  or  share  there- 
in, shall,  within  ninety  days  after  the  first  pub- 
lication of  such  notice  .  .  .  sign  a  state- 
ment in  writing,  containing  an  accurate  de- 
scription of  the  particular  parcel  or  parts  of 
land  in  which  he  claims  an  interest,  .  .  . 
and  deliver  the  same  into  the  office  of  the  judge 
or  judges,  and  all  persons  failing  to  sign  and 
deliver  such  statement  within  the  time  speci- 
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W  io  this  section,  shall  be  forever  barred  the 
::£^  of  daiming  or  recovering  such  lands  or 
jT  iit«re8t  or  estate  therein  ...  in  any 
Esrt  of  Uw  or  equity." 

Xo  hogotge  could  be  more  explicit  to  make 
'^  fiflure  to  deliver  the  statement  within  the 
ae  ipecified  a  bar,  an  absolute  bar,  to  the  re- 
nrr  of  the  same,  however  strong  might  be 
IF  equitable  claim  to  the  land  so  lost. 

liis  regulation  is  a  reasonable  one.  In  a 
rvriti  dtttrict,  with  a  changing  frontier  pop- 
joaa,  it  might  well  be  required  that  the 
'am  ikould  be  interposed  at  an  early  day. 

it  is  not  pretended  that  the  appellant,  or 
iSToae  on  his  behalf,  made  the  statement  re- 
■Lied  by  section  4.  Its  absence  bars  his  claim 
i«f€rT  court  either  of  law  or  equity. 

For  tiie  two  reasons  stated : 

i.  Tliat  the  defendant  below  was  in  posses- 
^  of  the  lot  in  question  at  the  time  of  the 
«a4ge  of  the  act  for  the  relief  of  the  city  of 
.>^TtraiKi  at  the  time  of  the  entry  of  the  lands 
:>debj  the  probate  judge,  by  means  of  which 
OT]  she  ^became  and  was  the  party  by  law 
ntled  to  the  dc«d   from  the  probate  judge; 

i  That  the  appellant,  by  omitting  to  sign 
ciddiTer  the  statement  required  by  section 
i  4  the  territorial  statute,  became  barred  of 
^  right  to  the  lands,  both  in  law  and  equity. 

W«  are  of  the  opinion  that  the  judgment  of 
V  omrt  below,  dismissing  the  complaint,  was 
^r^  and  that  it  must  be  affirmed. 

It  it  ordered  ciocordingly. 


MARTIN  McNlTT  et  al.,  Plffa,  in  Err^ 

ASA  TURNER. 

(See  8.  C.  16  Wall.  352-366.) 
■Vtkier*.  who   are — Beisin,  tohat  w — eject- 
^m^^tdministrator's  scUe  of  real  estate — 
satiny   of — description    of    land — military 
irtO— fraud, 

I  Tbe  term  ^^purchaser/'  as  used  in  the  Illinois 
-^.rdlis  act.  Includes  pnrchasers  at  judicial 
»x.  A  deed  not  filed  for  record  is,  as  to  them, 
»t*7  without  effect. 

1  Seiiiii  in  American  jurisprudence  means,  gen- 
n^,  omership.  The  coTenant  of  seisin  and  the 
""fBUt  of  rient  to  convey  are  Sjmonymous. 

1  Ib  ta  acnoo  of  ejectment  the  plaintiff  must  re- 
^w.  If  at  all,  upon  tbe  strength  of  his  own  title. 
>wetkDesa  of  nis  adversary's  cannot  avail  him. 

^  ApKltion  by  an  administrator  for  the  sale  of 
"^  «ttate  need  not  follow  the  language  of  the 
"srue.  Nothing  Is  required  but  the  substance  of 
^•K  U  Dccessanr    to    oe   stated,   intelligibly   ex- 


^  Error  in  soch  proceedings  most  be  shown.  It 
'  Ht  to  be  inferred,  except  where  the  inference 
'  anftable.  Acts  done  which  presuppose  the  ex- 
■^^sa  of  other  acts,  to  make  them  legally  opera- 
"*.  tre  presnmptlTe  proofs  of  the  latter. 

(  Whtfe  Uie  land  Is  correctly  described  in  the 
^oM  application  to  the  court  for  authority  to 
■^  tiii  may  bb  resorted  to  to  supply  a  defect  in 
^  icMrlptMm  in  tbe  petition  subsequently  filed. 

'  TUi  eonrt  takes  judicial  notice  of  the  fact 
V  tte  militarr  bounty  tract  is  situated  between 
^  Q^Mrfs  and  Mississippi  rivers,  and  all  of  it 
*^  «f  file  fourtb  principal  meridian. 

*'  Wken  jurisdiction  nas  attached,  whatever 
^^«i  Bay  subsequently  occur  in  its  exercise,  the 
"^neding  being  coram  fudice,  cannot  be  im- 
«eirt  collatermlly.  except  for  fraud. 

[No.  238.] 

»*w««l  Jon.  29, 187S.  Decided  Mar,  17, 187S, 

"^•n.—what  title  or  interest  will  aupport  efeot- 
\?^r»«  aote.  18  U  B.  A.  781.      _ 
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TN  ERROR  to  the  Circuit  Court  of  the 
J.  United  States  for  the  Southern  District  of 
Illinois. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs.  O.  H.  Broimins  and  J.  Grim- 
shaw,  for  plaintiffs  in  error: 

If  the  probate  court  of  Adams  county  had 
no  power  or  authority  to  appoint  the  person 
administrator  of  the  estate  of  Samuel  Spotts, 
deceased,  who  was  appointed,  its  action  was 
void;  the  person  appointed  would  not  be  ad- 
ministrator, and  could  maintain  no  proceed- 
ings in  the  circuit  court  to  enforce  the  sale  of 
lands  for  the  payment  of  the  debts  of  the  estate. 

The  probate  court  of  Illinois  is  a  creature  of 
the  statute,  and  can  exercise  no  jurisdiction  or 
powers  not  authorized  by  the  statute,  and  all 
acts  in  excess  of  such  authority  #.re  void. 

The  intestate  was  a  non-resident.  He  was  a 
citizen  of  Louisiana,  and  died  in  that  state.  It 
does  not  appear  that  he  had  ever  been  in  Illi- 
nois. Under  such  circumstances,  what  were  the 
powers  and  duties  of  the  probate  court  in  re- 
spect to  the  appointment  of  an  administrator? 
Just  such  as  the  law  of  Illinois  declared  them 
to  be,  and  none  others. 

The  51st  section  of  the  statute  relating  to 
wills  (Gale's  Stat.  111.  698)  provides  "that,  in 
all  cases  where  the  intestate  shall  have  been  a 
non-resident,  or  without  a  widow,  next  of  kin, 
or  creditors  in  this  estate,  bu£  having  property 
within  the  state,  administration  shall  be 
granted  to  the  public  administrator  of  the 
proper  county,  and  to  no  other  person." 

Tliis  is  imperative.  No  discretion  whatever 
is  vested  in  the  judge  of  probate.  No  latitude 
is  allowed  him.  The  appointment  of  any  other 
than  the  public  administrator  was  not  within 
his  jurisdiction.  It  was  not  a  case  in  which  he 
had  a  right  to  deliberate.  There  was,  at  the 
time,  a  public  administrator  in  Adams  Co.  III., 
and  he  alone  was  entitled  to  the  administration 
of  the  estate.  He  was  not  appointed,  but  an- 
other one  was,  who  under  the  law  could  not  be 
the  administrator,  and  the  appointment  was, 
therefore,  void. 

It  is  true  that  it  does  not  appear  in  ihe  rec- 
ord that  there  was  a  public  administrator  in 
the  county  of  Adams;  but  that  is  a  fact  of 
which  xhe  courts  must  take  judicial  notice.  A 
public  administrator  for  each  county  in  the 
state  was  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  Senate. 

Gale,  Stat,  of  111.  699,  §  52. 

The  circuit  court  of  Adams  county,  in  which 
the  petition  of  the  administrator  was  exhib- 
ited, and  by  which  the  decree  for  the  sale  of 
the  lands  was  rendered,  was  bound  to  take  judi- 
cial notice  who  the  public  administrator  of  the 
county  was,  and  that  administration  of  the  es- 
tate of  the  non-resident  intestate  had  not  beefi 
committed  to  him.  titout  v.  Slattery,  12  111. 
163. 

The  court  trying  a  cause,  will,  ea  offioiOf  take 
notice  of  the  civil  officers  of  the  county  in  which 
it  holds  its  sittings.    Dyer  v.  Flint,  21  111.  82. 

A  court  is  presumed  to  know  its  own  officers, 
and  all  public  officers  in  civil  affairs  within  its 
jurisdiction.   Thompson  v.  Haskell,  21  111.  216. 

Inasmuch,  then,  as  Samuel  Spotts,  the  intes- 
tate, was  a  non-resident,  and  inasmuch  as  the 
law  was  imperative  that,  in  case  of  non-resident 
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intestates,  administration  should  be  granted  to 
the  public  administrator  and  to  no  other  per- 
son, the  letters  in  this  case,  having  been  granted 
to  another  person,  were  absolutely  null  and 
void. 

All  acts  done  by  ministers  of  justice  without 
authority  are  a  nullity.  Case  of  the  Marshal' 
sea,  10  Coke,  Rep.  76. 

If  administration  be  granted  on  the  supposi- 
tion that  no  will  exists,  and  a  will  afterwards 
appear,  all  the  proceedings  under  the  adminis- 
tration are  void.    Toll.  !&.  120. 

If  the  bishop  grants  administration,  and 
there  are  bona  notahilia  in  divers  diocieses, 
such  administration  is  absolutely  void. 
Prince's  Case,  5  Coke,  Rep.  30. 

So  the  grant  of  an  original  administration 
more  than  twenty  years  after  the  death  of  the 
intestate,  is,  ipso  factor  a  nullity. 

Wales  V.  Willard,  2  Mass.  120. 

In  this  last  case  this  court  said :  "This  ad- 
ministration, it  was  not  competent  for  any 
judge  or  probate  to  grant,  but  it  is  a  case  in 
which  it  IS  expressly  provided  by  the  statute 
from  which  he  derives  his  authority,  that  no 
administration  shall  be  granted.  It  is  not, 
therefore,  the  erroneous  exercise  of  his  judg- 
ment, but  it  is  the  assumption  of  power  against 
law,  and  the  grant  is  ipso  factOf  a  nullity." 

So,  too,  in  this  case,  the  law  from  which  the 
probate  judge  derived  his  authority,  declared 
that  no  administration  should  be  granted  ex- 
cept to  the  public  administrator.  The  appoint- 
ment of  another  was  not  an  erroneous  exercise 
of  judgment,  but  an  assumption  of  power 
against  law;  and  the  grant  was,  ipso  facto,  a 
nullity. 

In  Holyoke  v.  Haskins,  9  Pick.  258,  the  court 
held  an  administrator's  sale  of  land  void,  more 
than  twenty  years  after  it  was  made,  because 
the  letters  of  administration  had  been  improp- 
erly granted.  The  court  said:  "The  incon- 
venience of  vacating  acts  of  a  judicial  nature, 
a  long  time  after  they  have  passed,  is  undoubt- 
edly considerable;  but  if  they  are  void,  there 
seems  to  be  no  lapse  of  time  which  will  make 
them  valid."     (P.  203.) 

The  same  doctrine  was  held  in  Cutis  v.  Has- 
kins,  9  Mass.  543,  and  Holyoke  v.  Haskins,  5 
Pick.  24 ;  see,  also,  Sigoumey  v.  Sibley,  22  Pick. 
507. 

In  Griffith  v.  Frazier,  8  Cranch,  9,  letters  of 
administration,  durante  absentia  of  the  execu- 
tor, and  the  sale  by  the  administrator,  were  de- 
clared void,  more  than  twenty  years  having 
elapsed  after  the  grant  of  administration  and 
subsequent  sale. 

The  grant  of  administration  being  void,  the 
case  stands  on  the  same  footing  as  though  no 
administration  had  been  granted,  and  the  pre- 
tended administrator  had  acted  without  the 
'semblance  of  authority. 

All  the  proceedings  in  the  circuit  court  of 
Adams  county,  to  subject  the  land  in  contro- 
versy to  sale,  for  the  payment  of  the  debts  of 
the  intestate,  were  void,  for  the  reason  that  the 
law  authorizes  such  proceedings  only  in  re- 
spect to  lands,  of  wnich  the  intestate  died 
seised,  and  it  is  shown,  by  the  evidence  in  the 
case,  that  he  did  not  die  seised  of  this  land. 
See  Gale's  Stat.  711. 

If  the  testator  or  intestate  was  not  seised 
of  the  land,  then  the  court  could  have  no  juris- 
diction of  it  in  a  proceeding  to  subject  it  to 
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sale  for  the  payment  of  debts;  and  unless  the 
court  had  jurisdiction  of  the  subject-matter,  as 
well  as  of  the  parties,  its  proceedings  were 
void.    Meyer  v.  McDougal,  47  111.  279. 

The  courts  must  have  jurisdiction  of  the  sub- 
ject of  litigation,  or  the  power  to  adjudicate 
and  determme  the  question  in  dispute  will  be 
wanting.  If  the  court  lacks  such  jurisdiction, 
its  proceedings  are  void,  and  binding  upon  no 
person,  but  may  be  questioned  in  any  proceed- 
ing, whether  direct  or  collateral.  Morris  v. 
Hogle,  37  111.  153. 

At  present,  the  court  is  referred  to  the  deed 
from  the  intestate  to  John  Lucas,  dat^  Sep. 
12,  1820,  by  which  the  land  was  conveyed  to 
Lucas  in  fee  simple,  with  covenants  of  general 
warranty.  After  that  time,  Spotts  was  never 
seised  of  the  land,  and  never  claimed  to  be.  He 
never  afterwards  exercised  control  over  it,  nor 
paid  taxes  upon  it.  When  he  died  does  not  ap- 
pear; but  subsequent  to  his  death  (how  long 
we  are  not  informed),  one  Duncan  N.  Hennen, 
who  was  a  citizen  of  Louisiana,  of  which  state 
Spotts  was  also  a  citizen,  filed  claims  against 
the  estate  of  the  intestate  in  the  probate  court 
of  Adams  county.  111.  and  caused  a  large  num- 
ber of  quarter  sections  of  land  to  be  sold  for 
their  payment,  of  twenty-four  of  which  quar- 
ters he  himself  became  the  purchaser. 

But  as  the  intestate  was  not  seised  of  this 
particular  quarter,  the  court  had  no  power  or 
jurisdiction  to  order  it  sold,  and  the  purchaser 
could  acquire  no  title.  This  is  not  a  question 
of  priority  under  the  recording  laws,  but  of 
power  and  jurisdiction  in  the  court;  and  to 
hold  that  land  of  which  the  intestate  was  not 
seised  may  be  sold  by  his  administrator  for 
the  payment  of  debts,  is  not  to  adjudicate,  but 
to  legislate. 

The  administrator  can  assert  no  greater 
right  than  his  intestate  might  have  done.  The 
language  of  the  supreme  court  of  Illinois  is: 
"That  an  administrator  is  authorized  by  stat- 
ute, after  he  has  exhausted  the  personal  estate 
in  the  payment  of  debts,  to  apply  to  the  circuit 
court  and  obtain  leave  to  scdl  so  much  of  the 
real  estate  of  which  the  intestate  'died  seised' 
as  will  be  sufficient  to  discharge  the  residue  of 
the  debts."    Choteau  v.  Jones,  11  111.  319. 

The  land  in  controversy  was  vacant  and  un- 
occupied until  long  after  Spotts'  death,  so  that 
at  the  time  of  his  death  he  had  no  seisen  of  it, 
either  actual  or  constructive.  He  had  parted 
with  his  title,  ceased  to  claim  it,,  and  surren- 
dered all  control  over  it.  The  seisen  was  in 
Lucas,  and  he  could  not,  therefore,  be  subjected 
to  the  payment  of  Spotts'  debts  by  his  admin- 
istrator. 

It  is  no  answer  tq  this  to  say  that  as  the  deed 
to  Lucas  was  not  on  record  the  seisen  was  ap- 
parently in  Spotts.  The  power  of  the  adminis- 
trator to  convert  realty  into  assets  is  an  extra- 
ordinary one,  created  by  the  statute,  and  must 
be  exercised  in  conformity  with  the  statute. 
Only  such  realty  as  satisfies  the  requirements 
of  the  statute  can  be  converted;  and  that  is 
realty  of  which  the  testator  or  intestate  died 
seised;  not  that  of  which  he  died  apparently 
seised.  The  law  requires  a  seisen  in  truth  and 
fact,  and  not  in  seeming  only;  and  to  extend  it 
and  apply  it  to  lands  of  which  a  testator  or 
intestate  was  only  apparently  but  not  in  real- 
ity seised,  is  to  amend  it. 

83  U.  S. 


1872 


McXiTT  V.  TUBNEB. 


332-306 


This  is  not  to  be  answered  by  saying  that 
the  question  of  the  seisin  of  the  intestate  has 
been  adjudicated  by  the  circuit  court  of  Adams 
county,  and  is  not,  therefore,  open  to  inquiry 
here.  It  has  not  been  adjudicated  and  could 
^ot  have  been,  for  it  was  not  in  issue  before  the 
ft>urt.  The  petition  of  the  administrator  did 
not  contain  the  necessary  statutory  averments 
to  give  the  court  jurisdiction,  and  the  court 
should  not  have  proceeded  with  the  case.  The 
proceeding  was  wholly  ex  parte.  The  infant 
heirs  were  non-residents  were  not  made  parties 
to  the  petition ;  were  not  represented  before  the 
court;  and  it  is  not  probable  the  petition  was 
ever  read  to  the  court,  or  that  the  court  was 
aware  of  its  deficiencies. 

In  the  case  of  iSmith  v.  Hileman,  1  Scam.  324, 
the  supreme  court  of  111.,  in  a  collateral  pro- 
ceeding, held  an  administrator's  sale  of  land 
void,  long  after  it  had  been  made,  for  the  rea- 
son alone  that  what  the  statute  said  should  be 
done  had  not  been  done.  "A  special  power 
granted  by  statute  affecting  the  rights  of  indi- 
viduals, and  which  devests  the  title  to  real  es- 
tate, ought  to  be  strictly  pursued,  and  should 
appear  to  be  so  on  the  face  of  the  proceeding.'' 

An  administrator  sells  only  the  interest 
which  was  vested  in  the  intestate,  and  he  makes 
no  warranty,  either  for  himself  or  the  estate 
which  he  represents.  The  rule  of  caveat  emp- 
tor is  strictly  applicable.  Bingham  v.  Alaxcy, 
15  111.  290;  McManus  v.  Keith,  49  111.  390. 

Among  other  things  essential  to  give  that  ju- 
risdiction, it  was  necessary  that  the  land 
should  be  brought  before  the  court  by  apt  and 
appropriate  words  of  description,  which  would 
distinguish  it  from  all  other  lands,  and  enable 
all  persons  to  identify  it  by  reference  to  such 
description  alone,  without  recourse  to  extra- 
neous evidence. 

This  was  not  done.  The  only  description  of 
the  land  given  in  the  petition,  the  exhibit  filed 
therewith,  the  notice,  the  decree  of  sale,  or  the 
report  of  sale  in  any  of  the  papers  connected 
with  the  case  is  as  follows:  "S.  E.  4,  1  S.,  4 
W.,"  to  which  it  id  fair  to  add  the  words  "In 
the  state  of  Illinois,'' as  the  petition  states  that 
Spotts  "died  intestate,  leaving  in  this  state  the 
real  property  described  in  the  copy  of  the  in- 
ventory marked  exhibit  A." 

The  whole  of  the  description,  then,  taken  to- 
gether and  connectedly,  is  "S.  E.  4,  1  S.,  4 
W.,  in  the  state  of  Illinois."  It  was  decreed 
against  by  the  same  description,  advertised  for 
sale  by  the  same  description,  and  by  the  same 
description  sold  and  reported  by  the  adminis- 
trators. 

Now,  by  what  right  does  the  purchaser  sim- 
ply of  the  "S.  E.  4,  1  S.,  4  W.  m  the  state  of 
Illinois,"  claim  the  "southeast  quarter  of  sec- 
tion four,  in  township  one  south,  range  four 
wei»t,  in  Brown  Co.,  111.?" 

If  the  two  descriptions  necessarily  mean  the 
same  thing,  and  must  necessarily  be  applied  to 
the  same  quarter  section  of  land,  and  to  that 
only,  there  will  be  no  difficulty;  but  do  they? 
Ck>uld  the  marshal  of  the  state,  upon  having  a 
liabere  fadaa  placed  in  his  hands  for  the  deliv- 
ery of  the  possession  of  the  "S.  E.  4,  1  S.,  4  W., 
in  the  state  of  Illinois,"  give  possession  of  the 
land  in  controversy?  Clearly  not.  He  would 
be  bound  to  take  notice  that  there  was  a  quar- 
ter section  of  land  in  Washington  county  which 


satisfied  all  the  calls  of  the  writ  as  fully  and 
exactly  as  the  land  in  Brown  county,  and  he 
could  deliver  neither.  He  would  be  confronted 
with  a  patent  ambiguity,  which  would  so  viti- 
ate the  writ  as  to  discharge  him  from  the  ob- 
ligation to  execute  it. 

That  the  ambiguity  exists  cannot  be  ques- 
tioned. The  only  inquiry  is  as  to  whether  it  is 
latent  or  patent.  If  patent,  it  cannot  be  ex- 
plained or  removed,  but  renders  the  whole  pro- 
ceeding void.    No  rule  of  law  is  better  settled. 

It  seems  equally  clear  that  the  ambiguity  is 
patent.  The  rule  is  that  if,  when  the  instru- 
ment is  looked  at  in  the  light  of  all  the  cir- 
cumstances of  w^hich  the  court  must  take  judi- 
cial notice,  the  ambiguity  is  disclosed,  it  is 
patent.  It  is  inherent  in  the  instrument  itself, 
and  becomes  apparent  at  once  upon  inspection. 
It  does  not  exist  outside  of  the  instrument  and 
await, development  by  evidence;  but  the  court 
at  once  takes  cognizance  of  it,  before  and  inde- 
pendent of  the  production  of  evidence. 

The  courts  take  judicial  notice  of  the  geo- 
graphical facts  and  features  of  the  country ;  of 
the  states  and  of  the  divisions  of  the  states  in- 
to counties  and  parishes;  of  the  government 
surveys,  and  of  the  legal  subdivision  of  the 
public  lands  into  sections  and  quarter  sections, 
and  of  the  relative  situation  of  quarter  sec- 
tions under  the  surveys. 

Mossman  v.  Forrest,  27  Ind.  233;  Atwater  v. 
Fichencky  9  Wis.  100;  Prieger  v.  Insurance  Co. 
6  Wis.  89. 

No  base  line,  meridian,  or  county,  is  men- 
tioned in  the  description  of  the  land  in  the  pro- 
ceedings of  the  Adams  circuit  court.  But  the 
court  will  take  judicial  notice  that  there  are,  in 
Illinois,  dilTerent  base  lines  and  meridians,  and 
that  there  is  a  quarter  section  of  land  in  Brown 
county,  and  another  in  Washington  county; 
which  equally  answers  to  the  description  given 
in  the  petition,  and  other  proceedings,  viz.: 
"S.  E.  4,  1  S.,  4  W.,  in  the  state  of  Illinois." 
Which  was  intended  the  court  cannot  tell. 

The  case  of  White  v.  Herman,  51  111.  244, 
which  is  the  last  case  upon  the  subject  of  am- 
biguity which  has  been  before  the  supreme 
court  of  Illinois,  is  peculiarly  pertinent.  The 
question,  very  similar  to  the  one  now  before 
the  court,  arose  in  that  case,  and  the  court 
held :  first.  That  it  would  take  judicial  notice 
of  tlie  public  surveys  of  land;  second.  That  if 
the  ambiguity  was  patent,  it  could  not  be  ob- 
viated by  extrinsic  evidence,  and  third.  That 
the  character  of  the  ambiguity  was  to  be  de- 
termined by  the  ability  or  inability  of  a  per- 
son, witli  a  knowledge  of  the  surveys,  to  locate 
the  land,  by  the  aid  alone  of  the  description 
contained  in  the  instrument.  That  if  a  sur- 
veyor, with  the  instrument  before  him,  could 
locate  the  land  with  certainty,  then  there  was 
no  ambiguity;  but  if  he  could  not  thus  locate 
it,  then  the  ambiguity  was  patent  and  not  open 
to  explanation. 

The  cases  of  Voorhees  v.  Jackson,  10  Pet, 
449;  Orignon  v.  Astor,  2  How.  319,  and  Floren- 
tine  V.  Barton,  2  Wall.  210,  17  L.  ed.  783.  de- 
cided by  this  court,  have  not  been  overlooked. 
No  question  decided  nor  principle  settled,  in 
those  cases,  is  rc-opened  or  re-argued  here.  In 
them  all,  the  courts  which  pronounced  the  de* 
cree  of  sale  had  jurisdiction  of  parties  and  sub- 
ject-matter; and  having  jurisdiction,  had  the 
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undoubted  right  to  hear  and  adjudicate  all 
questions  which  arose.  The  real  estate  in  all 
tnose  cases  was  brought  distinctly  before  the 
court,  by  words  of  apt  description,  which  dis- 
tinguished it  from  all  other  property,  and  in 
no  other  way  could  the  court  acquire  jurisdic- 
tion. A  description  which  left  it  altogether 
uncertain  which  of  two  pieces  of  land  was  in- 
tended, could  give  the  court  no  power  to  de- 
cree the  sale  of  either  of  them.  A  description 
which  was  alike  applicable  to  a  quarter  sec- 
tion of  land  in  Brown  county,  and  a  quarter 
section  in  Washington  county,  would  give  the 
courts  just  the  same  right  to  decree  the  sale  of 
that  in  the  one  as  in  the  other.  It  would  have 
no  jurisdiction  of  the  subject-matter  in  either 
coimty,  and  could  decree  against  neither. 

Messrs.  Skinner,  MarA  d  Frost,  for  de- 
fendant in  error: 

The  supreme  court  of  Illinois  has  repeatedly 
held  that,  in  case  of  administrator's  sale  of 
land,  if  jurisdiction  in  the  court  appears,  no 
error  or  irregularity  in  the  proceedings  will 
affect  the  title  of  the  purchaser,  and  always 
has  indulged  in  liberal  intendments  in  favor 
of  the  jurisdiction. 

In  Moore  v.  Neil,  30  111.  256,  that  court  held 
that,  though  the  notice  contained  in  the  record 
was  defective,  a  recital  in  the  decree  that  it  ap- 
peared that  notice  had  been  given  according  to 
Jaw,  was  suOicient  to  give  jurisdiction.  Irregu- 
lar appointment  of  administrator,  irregular 
pale,  or  different  description  of  the  propei^y  in 
decree  from  that  in  petition,  will  not  affect  title 
of  purchaser.    Schnell  v.  Chicago,  38  111.  382. 

A  notice  without  date  and  without  giving 
the  state  or  the  court,  held  sutticient,  and  that  a 
wrong  address  of  petition  or  want  of  guardian 
ad  litem  would  not  affect  validity  of  title. 
Ooudy  V.  Uall,  36  111.  313. 

Recital  of  service  of  process  in  decree  is  con- 
elusive  in  collateral  proceedings.  Banks  v. 
Banks,  31  111.  162. 

A  notice  which  gave  no  state  nor  court, 
nor  description  of  the  property,  nor  names  of 
heirs,  hela  sufficient  to  give  jurisdiction.  37 
111.  88. 

Jurisdiction  of  the  court  by  notice  and  peti- 
tion appearing,  the  sale  will  be  valid,  no  mat- 
ter what  error  or  irregularity  intervenes.  Stow 
V.  Kimball,  28  111.  93. 

Reference  to  schedule  for  amount  of  indebt- 
edness of  the  estate,  is  sufficient.  Oromine  v. 
Tharp,  42  111.  120. 

In  Dougherty  v.  Purdy,  18  HI.  206,  the  deed 
described  the  land,  omitting  county  and  merid- 
ian. The  court  held  parol  proof  admissible  to 
show  the  land  intended  to  be  conveyed,  to  ap- 
ply the  conveyance  to  the  fourth  principal  me- 
ridian, and  to  show  what  land  the  grantor 
claimed. 

The  record  shows  that  this  land  was  con- 
veyed to  Samuel  Spotts  in  1818,  that  he  paid 
taxes  on  it,  and  had  a  list  of  lands,  of  wnich 
this  was  one,  in  the  military  tract  of  Illinois, 
fourth  principle  meridian  and  was  not  known 
to  have  or  claim  any  other  lands.  Had  this 
decree  been  his  deed,  he  would  be  presumed  to 
have  intended  to  convey  the  lands  he  in  fact 
owned  and  claimed,  this  tract,  and  the  decree 
and  administrator's  deed  stand  for  his  deed 
with  like  intendment. 

Parol  evidence  admitted,  to  identify  premise^ 
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described  in  a  mortgage ;  held  that  where  some 
part  of  the  description  is  subordinate  and  in- 
correct, it  may  be  rejected  as  surplusage,  leav- 
ing perfect  description.  Myers  v.  Ladd,  26  111. 
416. 

Although  the  meridian  is  omitted  in  the  peti- 
tion, the  order  finds  due  notice  given,  ana  or- 
ders sale  of  the  lands,  and  the  notice — a  part  of 
the  record  and  upon  which  the  court  on  the 
hearing  acted — describes  the  same  4th  section 
of  lands  in  the  petition  set  forth,  and  locates 
them  as  the  fourth  principal  meridian. 

After  the  lapse  of  more  than  thirty  years 
from  this  sale,  as  in  this  case,  continuous  claim 
under  it,  and  the  payment  of  taxes,  courts  will 
be  liberal  in  intenaments  in  support  of  the  title 
dei^ived  through  it,  and  especially  as  against 
newly  discovered  deeds  first  recorded  in  1864. 

The  notice,  the  petition,  the  exhibits  and  the 
order  of  sale,  will  be  taken  together,  and  if,  on 
inspection,  a  substantial  description  of  this 
land  is  found  in  any  of  them,  it  is  enough,  even 
without  the  aid  of  facts  aliunde,  showing  that 
this  tract  of  land  was  intended  by  the  petition, 
order  and  administrator's  deed. 

In  further  support  of  our  position  that  juris- 
diction appears  from  the  record,  and  that  the 
intendments  of  law  are  in  favor  of  the  title 
under  judicial  sale,  we  refer  to  Buckmaster  v. 
Jackson,  3  Scam.  104 ;  Wells  v.  Mason,  4  Scam. 
84;  Kennedy  v.  Greer,  13  111.  432. 

In  case  of  administrator's  sale  of  land,  if  the 
record  shows  petition  filed  and  order  of  sale,  it 
will  be  presumed  that  all  facts  were  proved, 
necessary  to  give  jurisdiction  and  to  authorize 
the  order.    Qrignon  v.  Astor,  2  How.  319. 

In  Florentine  v.  Barton,  2  Wall.  210,  17  L. 
ed.  783,  this  court  held  that,  in  case  of  admin- 
istrator's sales  in  Illinois,  of  decedent's  estate 
to  pay  debts,  it  is  enough  to  sustain  title  un- 
der such  sale,  that  an  order  of  the  court  au- 
thorizing the  sale  appear;  and  that  in  such 
case,  especially  after  great  lapse  of  time,  every- 
thing necessary  to  give  jurisdiction  and  justify 
the  order  will  be  presumed. 

In  Cooper  v.  Reynolds,  10  Wall.  308,  19  L. 
ed.  931,  this  court  says  that  defective  or  irreg- 
ular affidavits,  and  notice  in  case  of  attach- 
ment in  rem,  do  not  affect  the  validity  of  the 
judgment. 

Voorhees  v.  Jackson,  10  Pet.  449. 

But  we  submit  that  this  order  of  sale  would 
not  be  reversed  for  error  in  a  direct  proceeding 
for  that  purpose. 

As  to  the  refusal  of  the  court  to  charge  the 
junr  that  no  title  passed  under  the  administra- 
tor's sale  and  deed  to  Hennen,  because  of  the 
deed  of  Spotts  to  Lucas,  dated  Sep.  12,  1820, 
and  recorded  Jan.  2,  1864,  we  submit  there  is 
no  error,  on  account  of  the  operation  of  the 
registration  laws  of  Illinois.  The  statute  iheax 
and  now  in  force  is  as  follows: 

"Sec.  23.  All  deeds,  mortgages  or  instru- 
ments of  record,  which  are  required  to  be  re- 
corded, shall  take  effect  and  be  in  force  from 
and  after  the  time  of  filing  the  same  for  record, 
and  not  before,  as  to  all  creditors  and  subse- 

3uent  purchasers,  without  notice,  and  all  such 
eeds  and  title  papers  shall  be  adjudged  void 
as  to  all  such  creditors  and  subsequent  pur- 
chasers without  notice,  until  the  same  shall  be 
filed  for  record." 
And  the  preceding  section,  22,  provides  that 
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"Deeds  or  other  instruments  relating  to  or  af- 
fecting the  title  to  real  estate,  shall  be  recorded 
in  the  county  in  which  such  real  estate  is  situ- 
ated." 

R.*  S.  of  111.  1845,  p.  108,  §S  22,  23. 

And  the  courts  of  Illinois  applv  to  this  stat- 
ute to  all  conveyances  of  land,  whether  by  pri- 
vate or  judidial  sale. 

In  Martin  v.  Dryden,  1  Gilm.  187,  the  su- 
preme court  of  Illinois  decides  that  where  a 
creditor  in  proceedings  in  attachment  gets  a 
levy  on  land,  without  notice  of  a  prior,  imre- 
corded  conveyance  of  the  creditor,  the  same, 
may  be  sold  after  judgment  on  execution,  with- 
out the  title  being  affected  by  notice  of  the 
prior  deed  after  the  levy.  So  in  case  of  judg- 
ment and  execution  at  common  law. 

Cook  V.  Hall,  1  Gilm.  575. 

in  Chofeau  v.  Jones,  11  111.  300,  the  same 
court  said  that  the  Illinois  registry  laws  apply 
to  all  conveyances  of  land;  that  deed  from  the 
heir,  without  notice  of  a  prior  unrecorded  deed 
from  the  ancestor,  will  pajss  the  title  to  the 
grantee  of  the  heir;  that  these  laws  apply  to 
conveyances  under  judicial  sales;  and  decided 
tliat  an  administrator's  deed  took  precedence 
of  a  prior  unrecorded  deed  of  the  intestate,  and 
carried  the  title. 

In  Kennedy  v.  'Northrup,  15  111.  148,  the 
same  court  decides  that,  under  the  operation 
0f  the  statutes  of  Illinois,  a  conveyance  from 
the  heir,  without  notice  of  a  prior  unrecorded 
deed  of  the  ancestor,  carried  the  title  as 
against  the  prior  deed. 

Brookfield  v.  Goodrich,  32  111.  363. 

In  Curtis  v.  Root,  28  111.  367,  held,  that  a 
purchaser  at  a  judicial  sale  is  chargeable  with 
such  notice  of  prior  incumbrance  only  as  ap- 
pears of  record. 

In  Boioen  v.  Prout,  52  111.  354,  held,  that  an 
heir  who  in  partition  with  his  co-heirs  had 
given  other  land  in  the  partition  for  their  in- 
terest in  the  land  in  question,  without  notice 
of  a  prior  unrecorded  deed  for  it  of  the  ances- 
tor, was  protected  against  prior  deeds,  to  the 
extent  of  the  interest  therein  so  acquired  from 
his  co-heirs. 

By  force  of  the  registry  statutes,  Spotts  died 
■eised  of  the  land  as  to  creditors  and  purchas- 
ers without  notice  of  the  prior  unrecorded  deed 
of  Spotts.  The  creditors  nad  a  lien  on  the  land 
for  payment  of  their  claims,  and  Hennen  pur- 
chased, took  his  conveyance,  and  paid  for  the 
land  sold,  to  satisfy  those  claims,  without  no- 
tice of  the  prior  deed  of  Spotts,  had  his  deed 
duly  recorded  in  1841,  and  the  deed  to  Spotts 
was  not  recorded  until  1864. 

The  judicial  sale  did  what  the  intestate 
could  have  done  had  he  been  living,  and,  in  con- 
templation of  law,  is  the  same  as  his  deed.  The 
administrator's  deed  affected  real  estate;  was 
without  notice  of  the  prior  unrecorded  deed; 
was  for  value  paid;  and  hence,  by  the  very 
words  of  the  statute,  it  took  effect  from  the  re- 
cording of  the  same,  and  precedent  to  the  prior 
unrecorded  deed.  The  language  of  the  statute 
authorizing  administrators'  sales  of  land,  will 
be  taken  and  o(mstrued  in  connection  with  the 
registry  statute,  so  that  both  have  harmon- 
ious operation. 

The  defendant  in  error  was  entitled  to  re- 
cover,  aside  from   proof  of   paramount  title 
derived  from  the  United  States. 
16  Wall. 


He  proved  by  administrator's  deed  to  Hen- 
nen, color  of  title  made  in  good  faith,  and  he 
proved  payment  of  taxes  under  the  color  for 
seven  successive  years,  while  the  land  was  va- 
cant and  unoccupied,  and  possession  taken  and 
enjoyed  under  it.  The  possession  of  Glenn, 
who  contracted  for  the  land  of  Hennen  in  1857, 
and  occupied  it  *and  canceled  his  purchase  in 
1859,  was  the  posession  in  law  of  Hennen,  the 
vendor;  and  defendant  in  error  coming  to  the 
Hennen  title,  could  maintain  ejectment  to  re- 
cover that  possession  when  another  had  ob- 
tained it. 

So  Singleton  was  in  possession  in  1861,  un- 
der a  canceled  contract  to  purchase  from  Hen- 
nen, and  claiming  no  title,  released  to  McNitt, 
who  took  possession  before  the  adverse  claim  to 
the  land,  and  set  it  up  as  paramount  title. 

See  depositions  of  Sherman,  ^loore,  Glenn, 
McPhail,  Long,  and  Singleton. 

This  is  the  law  of  the  supreme  court  of  111. 

Paullin  V.  Hale,  40  111.  274. 

The  language  of  the  petition,  that  Spotts 
died  leaving  the  lands  in  this  state  mentioned 
in  the  schedule,  a  part  of  the  petition,  and 
fully  described,  with  meridians,  in  the  notice, 
a  part  of  the  record,  and  by  the  decree  found  to 
have  been  duly  published,  is  equivalent  to  the 
words  of  the  statute,  "died  seised,"  and  can 
sensibly  be  construed  as  meaning  nothing  else. 

It  is  absurd  to  say  that  jurisdiction  of  the 
court  depended  upon  the  deceased  being  seised 
of  the  land,  either  in  fact  or  in  fee  simple,  and 
that  the  fact  may  now  be  proved  to  defeat  ju- 
risdiction. Such  a  rule  would  defeat  jurisdic- 
tion in  multitudes  of  cases,  by  facts  aliunde 
the  record,  and  titles  honestly  acquired  under 
judicial  sales,  and  the  entire  policy  of  our  reg- 
istry laws. 

But  if  such  seisen  were  necessary,  it  will  be 
presumed  in  favor  of  a  court  of  general  juris- 
diction, that  it  was  proved.  If  there  was  n 
title  appearing  in  the  intestate,  whidi,  under 
the  law,  another  could  acauire  by  his  deed, 
made  in  life — a  thing  venaible  under  the  op- 
eration of  the  law — judicial  sale  under  order  of 
a  competent  court  would  do  the  same  as  the 
deed  in  life  of  the  intestate. 

The  words  "owners  of  land,"  in  a  statute, 
construed  to  include  those  having  an  equitable 
interest. 

Danforth  v.  Suydam,  4  N.  Y.  66. 

To  the  objection  that  the  circuit  court  had 
*io  jurisdiction  to  make  the  order  of  sale,  be- 
cause it  is  recited  in  the  letters  of  administra- 
tion that  Spotts,  the  intestate,  was  of  the  state 
of  Louisiana,  and  that  it  does  not  appear  by 
the  record  that  Archibald  Williams  was  a  pub- 
lic administrator,  we  answer  that  the  word 
"or"  as  used,  means  "and,"  according  to  the 
reason  of  the  statute,  otherwise  it  would  be  ab- 
surd and  in  conflict  with  the  other  provisions 
of  the  same  section,  giving  successive  right  of 
administration  to  husband,  widow,  next  of  kin 
and  creditors  of  the  intestate,  and  against  uni- 
form usage  in  this  state. 

Gale,  Stat,  of  111.  698,  S  51. 

Upon  the  construction  contended  for,  if  the 
intestate  be  a  non-resident  of  the  state,  and 
either  widow,  next  of  kin  or  creditors,  be  non- 
residents, neither  could  administer,  although 
resident  in  the  state.    In  other  words,  unless 
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all  such  classes  of  persons  reside  in  this  state, 
none  could  administer. 

The  rule  is  too  familiar  to  require  citation 
of  authorities,  that  in  statutes,  "or"  will  be 
taken  to  mean  "and,"  and  "and"  "or,"  accord- 
ing to  the  general  sense  and  purpose  of  the 
statute.  • 

Schuyler  v.  Mercer  Co.  4  Gilm.  20 ;  Burns  v. 
Henderson,  20  111.  264. 

But  it  does  not  appear  that  Williams  was 
not  public  administrator.  If  the  law  required 
that  such  officer  should  administer,  the  court 
is  presumed  to  have  appointed  him,  and  noth- 
ing in  the  record  shows  to  the  contrary.  The 
form  of  the  letters  of  administration  in  each 
case  is  the  same. 

Stat.  Laws  of  111.  by  Gale,  p.  702,  S  62 
above. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
Illinois. 

360*]  "The  defendant  in  error  brought  two 
separate  actions  of  ejectment  in  the  court  be- 
low, one  against  each  of  the  plaintiffs  in  error. 
They  were  landlord  and  tenant,  and  by  consent 
of  the  parties  the  actions  were  consolidated. 
The  plaintiff  recovered  the  premises  in  contro- 
versy. The  defendants  thereupon  brought  this 
writ  of  error. 

The  chain  of  title  relied  upon  by  the  respect- 
ive parties  was  as  follows :  Turner  gave  in  evi- 
dence a  patent  from  the  United  States  to  Louis 
F.  Lefay,  dated  October  23,  1818;  a  deed  from 
Lefay  to  Samuel  Spotts,  dated  December  19, 
1818,  and  recorded  in  the  proper  county 
March  22,  1820;  the  proceedings  of  the  circuit 
court  of  Adams  county,  in  Illinois,  touching  a 
decree  of  sale  made  by  that  court  upon  the  ap- 
plication of  Archibald  Williams  as  the  admin- 
istrator of  Spotts,  and  a  sale  made  accord- 
ingly; a  deed  by  the  administrator  to  Duncan 
N.  Hennen,  the  purchaser,  dated  June  17,  1839, 
recorded  April  3,  1841;  and  a  chain  of  mesne 
conveyances  extending  from  the  heirs  at  law  of 
Hennen  down  to  Turner,  the  plaintiff  in  the 
court  below. 

The  defendant  gave  in  evidence  a  deed  from 
Spotts  to  John  Lucas,  dated  September  12, 
1820,  recorded  January  2,  lo64,  and  a  sequence 
of  deeds  from  Lucas  down  to  McNitt,  one  of 
the  plaintiffs  in  error.  McNitt  was  in  posses- 
sion of  the  premises. 

The  court  instructed  the  jury  that  Turner 
had  shown  title,  and  was  entitled  to  recover. 
To  this  the  defendants  excepted. 

The  defendants  then  asked  the  court  to  in- 
struct the  jury: 

That  the  deed  from  Spotts  to  Lucas  and  the 
subsequent  deeds  in  that  chain  of  title  con- 
veyed the  fee  of  the  premises  to  McNitt. 

That  the  deed  from  Spotts  to  Lucas  having 
conreyed  the  premises  to  Lucas,  Spotts  did  not 
die  seised  of  them;  that  they  were  therefore 
not  liable  to  be  sold  by  his  administrator  for 
the  payment  of  his  debts,  and  that  the  decree 
of  pnle  wns  void. 

That  Spotts  having  conveyed  to  Lucas  before 
the  proceeding  in  the  circuit  court  of  Adams 
361  ♦]  county  was  instituted  by  *  Williams,  no 
title  passed  by  the  deed  of  Williams  to  Henn^i, 
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and  hence  none  by  the  subsequent  mesne  con- 
veyances to  Turner. 

These  instructions  the  court  refused  to  give, 
and  the  defendants  excepted. 

A  few  remarks  will  be  sufficient  to  dispose  of 
this  exception.  All  the  instructions  relate  to 
the  deed  of  Spotts  to  Lucas. 

The  decree  of  sale  was  made  by  the  court  at 
the  September  term,  1838.  The  sale  to  Hennen 
was  made  on  the  17th  of  June,  1839.  The  deed 
of  Williams  to  him  was  made  on  the  17th  of 
June,  1839,  and  recorded  April  3,  1841.  The 
deed  of  Spotts  to  Lucas,  though  made  on  the 
12th  of  September,  1820,  was  not  recorded  un- 
til January  2,  1864.  The  22d  section  of  the 
statute  of  Illinois,  in  force  at  both  these  peri- 
ods and  still  in  force,  provides  that  "deeds  and 
other  instruments  relating  to  or  affecting  title 
to  real  estate  shall  be  recorded  in  the  county 
where  such  real  estate  is  situated."  The  next 
section  is  as  follows :  "Sec.  23.  All  deeds,  mort- 
gages, or  other  instruments  of  writing,  which 
are  required  to  be  recorded,  shall  take  effect 
and  be  in  force  after  the  time  of  filing  the  same 
for  record,  and  not  before  as  to  all  creditors 
and  subseouent  purchasers,  without  notice,  and 
all  such  deeds  and  title  papers  shall  be  ad- 
judged void  as  to  all  such  creditors  and  subse* 
quent  purchasers  without  notice  imtil  the 
same  shall  be  filed  for  record." 

The  term  "purchasers,"  as  used  in  this  stat- 
ute, includes  purchasers  at  judicial  sales.  A 
deed  not  filed  for  record  is  as  to  them  wholly 
without  effect.  It  is  in  all  respects,  so  far  as 
they  are  concerned,  as  if  it  did  not  exist.  The 
maxim  applies,  De  non  apparentihus  ei  de  non 
existentibus  eaden  est  ratio.  Martin  v.  Dryden^ 
1  Gil.  187;  Curtis  v.  Root,  28  111.  367;  Cook  v. 
Hall,  1  Gil.  575;  Choteau  v.  Jones,  11  111.  300; 
Kennedy  v.  Northrup,  15  111.  148 ;  Brookfield  v. 
Goodrich,  32  111.  303. 

Seisin  was  originally  the  completion  of  the 
feudal  investiture.  In  American  jurisprudence 
it  means,  generally,  'ownership.  The  [*362 
covenant  of  seisin  and  the  covenant  of  right  to 
convey  are  synonymous.  Raw.  Co^  34 ;  Broum- 
ing  V.  Wright,  2  Bos.  &  P.  14,  1  Washb.  R.  P. 
35. 

The  deed  from  Spotts  to  Lucas  cannot  affect 
any  question  arising  in  the  case,  and  must  be 
excluded  from  consideration.  All  the  instruc- 
tions asked  by  the  plaintiffs  in  error  assumed 
its  efficacy  for  the  purposes  to  which  they  re- 
ferred. The  instructicms  were,  therefore,  prop- 
erly refused. 

It  is  assumed  in  the  assignment  of  errors  and 
in  the  printed  arguments  of  the  learned  coun- 
sel for  the  plaintiffs  in  error,  that  the  admis- 
sion in  evidence  of  the  record  from  the  circuit 
court,  Adams  county,  was  objected  to,  the  ob- 
jection overruled,  and  exception  taken.  No 
such  exception  appears  in  the  record. 

In  an  action  of  ejectment  the  plaintiff  must' 
recover,  if  at  all,  upon  the  strength  of  his  own 
title.    The  weakness  of  his  adversary's  cannot 
avail  him. 

The  only  exception  which  remains  to  be 
considered  is  to  the  charge  of  the  court,  that 
the  plaintiff  had  shown  title  in  fee  and  was  en- 
titled to  recover.  That  exception  is  thus  set 
out  in  the  record:  "To  which  opinion  and  de- 
cision of  the  court  the  defendant  then  and  there 
excepted,  at  the  time  of  the  said  charge."  The 
chain  of  the  plaintiff's  title,  as  exhibited  on  the 
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trial,  consisted  of  many  links.  The  exception 
should  have  pointed  out  specifically  the  link  or 
links  deemed  defective,  and  in  what  the  defect 
was  supposed  to  consist,  in  order  that  the  court 
might  be  duly  notified  and  have  an  opportun- 
ity to  correct  the  error,  ii  any,  into  which  it 
had  fallen.  Tho  exception  is  insufficient.  But 
this  objection  has  not  oeen  insisted  upon  by  the 
counsel  for  the  defendant  in  error.  We  shall, 
therefore,  consider  the  case  as  if  the  exception 
were  sufficiently  full  and  specific  to  meet  the 
requirements  of  the  rule  upon  the  subject. 

The  objections  taken  to  the  title  of  the  de- 
fendant in  error  are  all  confined  to  the  judicial 
proceedings  touching  the  sale  by  the  adminis- 
trator. Those  objections,  so  far  as  it  is  neces- 
sary to  consider  them,  are : 

363^]  ♦That  the  seisin  of  Spotts,  at  the 
time  of  his  decease,  is  neither  averred  nor 
shown;  and  that  the  contrary  appears. 

That  the  authority  to  sell  was  given  to  Wil- 
liams, the  administrator,  specially  appointed, 
when  the  general  administrator  fpr  the  county 
should  have  been  appointed,  and  the  author- 
ity given  to  him;  and  that  the  description  of 
the  premises  in  the  petition  of  the  administra- 
tor IS  insufficient  and  a  nullity. 

It  is  insisted  that  these  defects  are  jurisdic- 
tional, and  that  the  proceeding  was  coram  non 
judice  and  void. 

The  petition  sets  forth  "That  the  said  Sam- 
uel Spotts  heretofore,  to  wit:  before  the  first 
day  of  January,  A.  D.  1836,  died,  leaving  in 
this  state  the  real  property  described  in  the 
copy  of  the  inventory  marked  Exhibit  'A,'  filed 
herewith."  The  term  "leaving,"  used  in  this 
connection,  is  the  synonym  of  "owning."  It  is 
idiomatic  rather  than  dialectic,  and  is  believed 
to  obtain  in  this  sense  throughout  the  country 
where  so  applied.  This  is  sufficient.  Such  a 
petition  need  not  follow  the  language  of  the 
statute  and  be  drawn  with  the  accuracy  of  an 
indictment.  Nothing  is  required  but  the  sub- 
stance of  what  is  necessary  to  be  stated,  intel- 
ligibly expressed.  The  deed  of  Spotts  to  Lucas 
ia  relied  upon  to  disprove  the  seisin.  That  deed, 
we  have  shown,  can  prove  no  such  efl'ect.  The 
record  of  deeds  in  the  proper  office,  as  it  stood, 
showed  the  seisin  of  the  decedent,  and  that 
was  sufficient.  No  one  was  bound  to  look 
further,  and  it  was  conclusive  upon  all  con- 
cerned. 

It  does  not  appear  that  Williams  was  not 
the  public  administrator,  and  if  he  were  not. 
that  there  was  any  such  officer  for  Adams 
county  at  that  time.  If  there  was  not,  the  ap- 
pointment of  Williams  was  proper.  Error 
must  be  shown.  It  is  not  to  be  inferred,  ex- 
cept where  the  inference  is  inevitable.  Every- 
thing consistent  with  the  record  which  would 
have  warranted  the  appointment,  will  be  pre- 
sumed to  have  existed  and  to  have  been  found 
and  acted  upon  by  the  court.  Schnell  v.  Chi- 
cago, 38  111.  382.  Acts  done  which  presuppose 
364*]  the  existence  of  *other  acts,  to  make 
them  legally  operative,  are  presumptive  proofs 
of  the  latter.  Bank  v.  Dandridge,  12  Wheat. 
70  These  views  render  it  unnecessary  to  con- 
sider the  construction  of  the  statute  contended 
for  by  the  counsel  for  the  defendant  in  error, 
whereby,  in  efTect,  and  would  be  substituted 
for  *'or,"  and  also  the  question  whether  the 
statute,  not  declaring  an  appointment  made 
16  Wall. 


contrary  to  its  provisions,  void,  is  not  merely 
directory.  Sedg.  Stat,  and  Const.  L.  368.  It 
was  certainly  within  the  jurisdiction  of  the 
court  to  decide  both  these  points.  The  form 
of  the  letters  issued  to  the  general  administra- 
tor, and  to  other  persons  when  appointed,  is 
the  same.   Gales,  Stat.  702,  §  62. 

It  is  insisted  that  the  description  contained 
in  the  petition  is  so  defective  by  reason  of  the 
omission  to  name  the  meridian  east  or  west  of 
which  the  land  is  situated,  that  its  terms  are 
equally  applicable  to  another  tract  in  another 
county.  Admitting  this  to  be  so,  it  is  averred 
in  the  petition,  and  shown  by  the  evidence, 
that  the  tract  in  question  belonged  to  Spotts, 
while  no  such  fact  appears  as  to  the  other 
tract,  and  it  is  not  pretended  that  it  exists. 
This  is  sufficient.  The  decree  finds  all  the  alle- 
gations of  the  petition  to  be  true.  Proof  of  the 
ownership  by  Spotts  of  the  tract  sold  was  ad- 
missible to  locate  the  description  upon  the 
proper  premises,  and  to  remove  the  ambiguity 
which  was  found  to  exist.  In  Dougherty  v. 
Purdy,  18  111.  207,  as  in  this  case,  the  meridian 
was  omitted  in  the  description,  and  the  am- 
biguity was  the  same  as  here. 

The  land  is  correctly  described  in  the  sched- 
ule attached  to  the  notice  of  the  intended  ap- 
plication to  the  court  for  authority  to  sell.  This 
might  be  resorted  to,  if  necessary,  to  supply 
the  defect  in  the  petition  subsequently  filed. 
Schnell  v.  Chicago,  38  111.  383.  It  will  be  pre- 
sumed that  the  land  described  in  the  petition 
is  the  same  with  that  ^described  in  the  notice, 
as  the  descriptions  harmonize  as  far  as  the 
former  extends.  Under  certain  •circum- [♦365 
stances,  an  averment  fatally  defective  in  a 
declaration  may  be  remedied  by  a  fuller  aver- 
ment in  the  replication.  Ina.  Co,  v.  French,  18 
How.  405,  15  L.  ed.  451. 

It  was  proved  upon  the  trial  of  this  case 
tliat  the  premises  are  situated  in  the  Military 
Bounty  Tract.  We  take  judicial  notice  of  the 
fact  that  this  entire  tract  is  situated  between 
the  Illinois  and  Mississippi  rivers,  and  all  of  it 
west  of  the  fourth  principal  meridian.  This  also  ' 
identifies  the  land  in  question.  White  y.  Her- 
mann, 51  111.  245.  The  judicial  proceedings  are 
not  defective  in  the  particular  under  consider- 
ation. 

The  deed  of  the  administrator  to  Hennen, 
made  pursuant  to  the  sale,  is  correct.  No  ex- 
ception was  taken  to  it.  The  fact  that  the  re- 
port of  the  sale  by  the  administrator,  found  in 
the  clerk's  office  after  his  death,  was  not  filed, 
approved,  and  recorded  until  the  30th  of  May, 
1851,'  is  unimportant.  In  Wheaton  v.  Sewton, 
4  Wheat.  503,  there  had  been  a  sale  under 
execution  and  a  deed  by  the  marshal.  The  ex- 
ecution was  never  returned.  This  court  said: 
"The  purchaser  depends  upon  the  judgment, 
the  levy,  and  the  deed.  All  other  questions  are 
between  parties  to  the  judgment  and  the  mar- 
shal. Wnether  the  marshal  sells  before  or 
after  the  return,  whether  he  makes  a  correct 
return  or  any  return  at  all  to  the  writ,  is  im- 
material to  the  purchaser,  provided  the  writ 
was  duly  issued  and  the  levy  made  before  the 
return."  The  notice  was  correct.  Ooudu  v. 
Hall,  36  111.  313. 

This  has  not  been  seriously  questioned.  The 
word  "recorded"  in  the  sentence  at  the  foot  of 
the  list  of  lands  is  evidently  a  misprint  for 
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"situated."  It  may  be  so  read  or  regarded  as 
surplusage.  In  either  case  the  effect  will  be 
the  same. 

But  there  is  a  comprehensive  and  more  con- 
clusive answer  to  all  the  objections  to  the  sale 
which  have  been  considered,  and  to .  others 
suggested  which  have  not  been  adverted  to. 

Upon  the  filing  of  the  notice  with  the  proof 
of  publication,  and  the  subsequent  filing  of  the 
petition  of  the  administrator  for  authority  to 
sell,  the  circuit  court  had  jurisdiction  of  the 
case.    No  presumption  on  that  subject  is  nec- 
366*]  essary.    *  Jurisdiction  is  authority  to 
hear  and  determine.     It  is  an  axiomatic  prop- 
osition that  when  jurisdiction    has    attached, 
whatever  errors  may  subsequently  occur  in  its 
exercise,  the  proceedings  being  coram  judice^ 
can  be  impeached  collaterally  only  for  fraud. 
In  all  other  respects  it  is  as  conclusive  as  if  it 
were   irreversible  in   a   proceeding  for  error. 
The  order  of  sale  before  us  is  within  this  rule. 
Chignon  v.  Astor,  2  How.  341,  was,  like  this,  a 
case  of  a  sale  by  an  administrator.     In  that 
case  (pp.  341,  342)  this  court  said:   **The  pur- 
chaser under  it  is  not  bound  to  look  beyond  the 
decree.    If  there  is  error  in  it  of   the    most 
palpable  kind,  if  the  court  which  rendered  it 
nave,  in  the  exercise    of    jurisdiction,    disre- 
garded, misconstrued  or  disobeyed   the   plain 
provisions  of  the  law  which  gave  them  the 
power  to  hear  and  determine  the  case  before 
them,  the  title  of  the  purchaser  is  as  much  pro- 
tected as  if  the  adjudication  would  stand  the 
test  of  a  writ  of  error;  and  so  where  an  appeal 
is  given,  but  not  taken,  in  the  time  allowed  by 
law."    This  case  and  the  case  of  Voorheea  v. 
Bk,  10  Pet.  449,  are  the  leading  authorities  in 
this  court  upon  the  subject.    Other  and  later 
cases  Have  followed  and   been    controlled    by 
them.    Stoto  v.  Kimball,  28  111.  93,  affirms  the 
same  doctrine. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


Submitted  Feb,  26,  1H7^.      Decided   Mar,  17, 
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JOSEPH  SPECHT,  Plff,  in  Err., 

SAMUEL  E.  HOWARD  et  al. 

(See  8.  C.  16  \fall  564-666.) 

Improper  evidence^  withdrawal  of — parol  evi- 
dence to  contradict  note  or  indorsement — 
surety,  when  exonerated. 


1.  Where  evidence  was  improperly  admitted  and 
was  withdrawn,  the  withdrawal  is  no  ground  of 
error. 

2.  Parol  evidence  of  an  oral  agreement  alleged 
to  have  been  made  at  the  time  of  the  drawing, 
making  or  indorsing  of  a  bill  or  note,  cannot  be 
permitted  to  carry,  qualify  or  contradict,  to  add 
to  or  subtract  from  the  absolute  terms  of  the  writ- 
ten contract 

H.  An  agreement  between  the  creditor  and  prin- 
cipal must,  to  exonerate  the  surety,  be  one  bind- 
ixig  in  law  upon  the  parties. 


[No.  138.] 


NOTB. — Parol  aorcement  qb  to  place  of  demand 
on  note,  when  valid — see  note  to  Brent  v.  Bk.  of 
Metropolis,  7  L.  ed.  U.  8.  65. 

When  parol  evidence  of  previous  negotiations  is 
admissible  to  affect  a  written  contract — see  note 
24  L.  ed.  U.  8.  674« 
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see. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  D.  K.  MoRae,  for  plaintiff  in  error: 

1.  The  plaintiff's  evidence  showed  a  mate- 
rial alteration  of  defendant's  contract  uncon- 
sented to  by  him,  and  by  which  he  was,  ipso 
facto,  discharged. 

Pearson  v.  Jik,  1  Pet.  89 ;  Woodworth  v.  Bk, 
19  Johns.  391;  Covington  v.  Comstock,  14  Pet. 
43. 

2.  The  objection,  that  the  agreement  between 
the  principals  (altering  the  contract)  was  in 
parol  and  contemporaneous  with  the  written 
contract,  could  not  be  made  by  the  plaintiffs 
below,  they  themselves  having  put  tne  parol 
agreement  in  evidence. 

2  Phil.  Ev.  084,  n.  497 ;  2  Lead,  Cas.  in  Eq. 
385;  Shaw  v.  Stone,  1  Cush.  243;  Decker  v. 
Bryant,  7  Barb.  189;  Esmay  v.  Gorton,  18  111. 
483;  Buckley  v.  Bentley,  48  Barb.  287;  Flora 
V.  Carbeau,  38  N.  Y.  111. 

3.  The  proof  of  the  parol  agreement  as  to 
place  of  payment  was  competent,  had  it  been 
offered  as  •  original  evidence  by  the  indorser, 
for  the  purpose  of  discharging  himself. 

Chit.  Cont.  469;  Watrias  v.  Pierce,  32  N.  H. 
577;  McWilliams  v.  Mason,  6  Duer,  276;  2 
Phil.  Ev.  650,  n.  487. 

Messrs,  R.  M.  Corwine  and  Qulntoii 
Corwine,  for  defendants  in  error: 

The  note  in  itself  was  not  complete  and  did 
not  express  the  original  intention  of  the  parties. 

"If  the  instrument  obviously  and  certainly 
contains  only  a  part  of  the  contract  of  the  par- 
ties, the  remainder  may  be  supplied  verbally, 
etc.  This  is  not  constructing  a  new  bai^gain, 
but  authenticating  and  throwing  light  upon 
the  old." 

2  Pars.  Bills  &  N.  514,  ed.  of  1863. 

Parol  evidence  may  show  the  place  where 
payment  was  agreed  to  be  demanded ;  when  it 
does  not  appear  on  the  face  of  the  note,  such 
an  agreement  is  a  circumstance  extrinsic  of  the 
contract  made  by  the  note. 

Pearson  v.  Bk,  1  Pet.  89. 

A  mistake,  apparent  on  the  face  of  a  note, 
caused  in  executing  or  copying,  may  be  recti- 
fied at  law  by  parol  evidence.    2  Pars,  supnu 

Such- cases  of  clerical  mistakes  will  be  re- 
formed in  equity. 

Paysant  v.  Ware,  I  Ala.  171. 

But  assuming  that  there  was  no  understand- 
ing as  to  the  place  of  payment  between  the  par- 
ties, then  wc$  contend  that  the  demand  and  no- 
tice were  sufficient  to  fix  the  liability  of  the  in- 
dorser,  by  the  well  established  rules  of  the  law 
merchant. 

If  no  place  of  payment  in  a  note  be  desig- 
nated, the  law  of  the  place  where  the  contract 
is  made  governs  its  construction,  obligatioi: 
and  place  of  payment. 

Bryant  v.  Edson,  8  Vt.  325;  Bk.  v.  Colby,  12 
N.  H.  520;  Sherrill  v.  Hopkins,  1  Cow.  103; 
Fanning  v.  Consequa,  17  Johns.  511. 

Where  the  acceptance  of  a  bill  is  general, 
naming  no  place  of  payment,  the  place  of  pay- 
ment ^all  be  taken  to  be  the  place  of  contract- 
ing the  debt. 
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i>oii  T.  Lippmann,  5  Cl.  &  F.  H.  of  L.  1,  12, 
il;  Thompson  v.  Keichum,  8  Johns.  189 ;  Pear- 
mh  t.  Bk,  I  Pet.  89;  1  Am.  L.  Cas.  357 ;  Stoift 
T.  7y«on,  16  Pet.  1,  18,  19 ;  Andrews  v.  Pond, 
13  Pet  65;  Story,  Confl.  L.  103;  see,  Est,  of 
Kokne,  Pars.  Sel.  £q.  Cas.  399. 

Wlioever  contracts  in  a  particular  place,  sub- 
jects himself  to  its  laws  as  a  temporary  citi- 
Ko.   The  law  of  the  place  of  contracting  must 

Op.  of  Justice  Martin,  cited  in  Story,  Conll. 
L238;  Malpica  v.  McKoton,  1  La.  249,  254; 
irtyo  V.  Currell,  I  La.  628;  Story,  Confl.  L. 
pir.  291  et  seq.,  and  notes ;  Aymar  v.  Sheldon, 
12  Wend.  439. 

The  mom^it  a  note  is  dishonored  and  notice 
of  that  fact  duly  given  to  the  indorser,  the 
holder's  right  to  sue  him  is  perfect;  and  this 
right  is  not  impaired  as  long  as  he  remains 
pAoiTe. 

Beardsley  v.  Warner,  6  Wend.  613. 

It  seems,  also,  that  if  the  maker  of  a  prom- 
mxTf  note  resides  and  has  his  domicil  in  one 
state  and  actually  dates  and  makes  and  deliv- 
(18 1  promissory  note  in  another  state,  it  will 
be  lomcient  for  the  holder  to  demand  payment 
thereof  at  the  place  where  it  is  dated,  if  the 
Biker  cannot  personally,  upon  reasonable  in- 
qmries,  be  found  within  the  state,  and  has  no 
bown  place  of  business  there. 

Story,  Prom.  N.  par.  236,  ed.  of  1845;  Hep- 
>mmi.Toledano,  10  Mart.  (La.)  643. 

Here  the  plaintiff  in  error  indorsed  the  note 
k  blank,  with  no  qualification  or  condition ; 
ad  the  law  will  presume  that  he  knew  what 
be  wu  doing,  and  elected  to  be  governed  by 
Th&terer  the  maker  properly  did  with  it. 

By  indorsing  the  note  in  blank  he  created 
Wn.  Jehle  &  Bro.  his  agents,  and  th\is  as- 
ated  to  any  arrangement  they  made  with,  or 
07  disposition  they  might  make  of  the  note. 
The  indorser  was  l^ally  and  seasonably  noti- 
fad  of  the  protest  of  non-payment  of  the  note, 
ad  this  was  all  that  he  was  entitled  to. 

In  the  absence  of  any  fixed  place  of  payment 
tke  holders  had  a  right  to  expect  payment  in 
Nev  York,  and  they  were  free  to  presume  that 
'ie  makers  would  respond  in  New  York,  on 
tk  day  of  the  maturity  of  the  note;  failing  in 
itidi  they  exercised  all  the  diligence  of  in- 
^Djj  the  law  would  impose  on  them. 

The  note  being  made  in  renewal,  and  as  an 
iidslgenoe  to  the  makers,  the  latter,  to  save 
tk  former  any  trouble  or  expense,  fixed  New 
^ork  eity  as  the  place  of  payment,  and  with 
t  view  to  discount  if  necessary. 

Was  this  agreement  a  material  alteration  or 
aviation  of  the  original  contract,  and  one  such 
u  discharged  the  indorser  ?  Plainly  it  was  not, 
^>^  it  was  a  material  alteration  or  variance. 

«nwn  V.  Pinkham,  18  Pick.  172. 

To  produce  a  discharge  by  the  variation  of  a 
«Btrict,  it  must  be  actually  varied,  and  it  is 
^  enoogh  to  show  a  mere  intention  or  agree- 
^^  to  vary  it  without  operation  at  law,  even 
^^oigh  valid  in  equity. 

2  in.  Lead.  Cas.  388. 

Ifr.  Justice  Swayne  delivered  the  opinion 
''^eoort: 
T^  is  a  writ  of  error  to  the  circuit  court 


of  the  United  States  for  the  western  district  of 
Tennessee. 

The  defendants  in  error  were  the  plaintiffs  in 
the  court  below.  The  action  was  upon  a  prom- 
issory note  made  by  Jehle  &  Brother  to  Specht, 
and  by  him  indorsed  to  Howard,  Sanger,  & 
Co.,  the  plaintiffs.  The  makers  and  indorser 
lived  in  Memphis.  The  indorsees  lived  in  the 
city  of  New  York,  and  the  note  was  made  and 
indorsed  there.  No  place  of  payment  was  men- 
tioned in  the  not^.  At  its  maturity  the 
makers  were  sought  in  the  city  of  New  York, 
and  not  being  found,  the  note  was  protested 
for  non-payment,  and  notice  was  given  by  mail 
to  the  indorser.  Upon  the  trial,  after  proof  of 
the  protest  and  notice,  the  plaintiffs  offered  to 
prove  that  at  the  time  the  note  was  drawn,  it 
was  agreed  between  the  makers  and  Howard, 
Sanger,  &  Co.  that  it  should  be  made  payable  in 
the  city  of  New  York,  and  that  the  place  of 
payment  was  omitted  by  the  mistake  of  the 
draughtsman.  Specht  objected  to  the  admis- 
sion of  the  testimony.  Tlie  objection  was  over- 
ruled and  he  excepted.  The  agi;eement  and  mis- 
take were  proved.  Specht  then  offered  to  prove 
that  he  had  not  consented  that  the  note  should 
be  made  payable  in  New  York.  The  testimony 
was  rejected  and  he  excepted.  He  then  asked 
the  court  to  rule  that  the  plaintiffs'  evidence 
showed  such  a  change  in  his  contract  of  in- 
dorsement as  discharged  him  from  liability. 
The  court  refused  so  to  rule,  and  he  excepted. 
The  court  then  withdrew  from  the  jury  the  evi- 
dence relating  to  the  parol  agreement,  and 
ruled  that  the  proof  of  demand  and  notice  was 
insufficient  to  cifeate  any  liability  on  the  part 
of  the  defendant.  *  Specht  excepted  to  [*566 
the  withdrawal  of  the  evidence  as  to  the  parol 
agreement.  Tho  plaintiffs  then  proved  that, 
after  the  maturity  of  the  note,  Specht,  with  a 
full  knowledge  of  the  defective  demand  and 
notice,  promised  to  pay  the  note.  No  objec- 
tion was  made  to  the  admission  of  this  testi- 
mony, nor  to  the  charge  of  the  court  upon  the 
subject.  The  jury  found  for  the  plaintiffs  and 
judgment  was  rendered  accordingly. 

The  error  complained  of  is,  that  the  court 
withdrew  from  the  jury  the  evidence  touching 
the  parol  agreement  as  to  the  place  of  payment 
made  contemporaneously  with  the  drawing 
and  execution  of  the  note.  The  plaintiff  in  er- 
ror insists  that,  being  a  surety,  it  altered  and 
discharged  his  contract. 

The  evidence  was  improperly  admitted  and 
was  properly  withdrawn.  The  a^eement  was 
a  nullity  and  could  not  in  any  wise  affect  the 
rights  of  either  of  the  parties.  "It  is  a  firmly 
settled  principle  that  parol  evidence  of  an  oral 
agreement  alleged  to  have  been  made  at  the 
time  of  t^e  drawing,  making  or  indorsing  of  a 
bill  or  note,  cannot  be  permitted  to  varv,  quali- 
fy or  contradict,  to  add  to  or  subtract  from  the 
absolute  terms  of  the  written  contract.''  Pars. 
N.  &  B.  501.  An  agreement  between  the  cred- 
itor and  principal  must,  to  exonerate  the  sure- 
ty, be  one  "binding  in  law  upon  the  parties." 
MoLemore  v.  Powell,  12  Wheat.  654. 

The  judgment  of  the  Circuit  Court  ie  of' 

firmed*    _ 
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ISUPBEME  CoUllT  OF  THE  UnITED  StATES. 


Deo.  TEBii., 


S.    A,    STOCKDALE,    Collector    of    Internal 
Revenue,  Plff.  in  Err., 

V, 

JAMBS  T.  DOSWELL,  Justin  Woolkart,  And 
Jean  S.  Melleiur,  as  Doswell,  Woolkart  & 

SAME 

V. 

HENRY  MICHEL,  LEOPOLD  CHRIST,  And 
Emile  Torregroesa,  as  Michel  &  Co. 

(See  8.  C.  16  Wall.  106-158.) 

Brokers*  taw  under  internal  revenue  law. 

1.  PialntiflFs  did  not  make  sales  as  commercial 
brokers  under  the  internal  revenue  act,  where 
they  acted  wholly  as  buyers  and  other  parties  as 
sellers. 

2.  A  per  cent  paid  them  by  the  sellers  under  a 
usage,  does  not  change  their  relation  to  the  trans- 
action. 

3.  The  act  provides  for  taxes  on  sales,  and 
where  the  transactions  charged  against  the  plain- 
tiffs were  not  sales,  they  are  not  taxable  to  them. 

[Nos.  133,  134.] 

Suhtnitted  Feb.  25,  1873.      Decided  Mar,   SI, 

187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  petition  in  each  of  these  cases  was  filed 
in  the  fourth  district  court  for  the  parish  of 
Orleans,  in  Louisiana,  by  the  defendants  in  er- 
ror, to  recover  back  certain  taxes.  The  cases 
having  been  removed  upon  petition  of  the  de- 
fendant to  the  court  below,  judgment  was  given 
for  the  plaintiff;  whereupon  the  defendants 
sued  out  these  writs  of  error. 

The  facts  involved  are  fully  stated  by  the 
court. 

Mesara.  Geo.  H.  WiUiami,  Atty-Oen.  and 
S.  F.  Pldllipi,  Solicitor  Gen.,  for  plaintiff  in 
error. 

Mr.  Frederic  Chase,  for  defendants  in  er- 
ror. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  0th  section  of  the  act  of  July  13,  1866, 
(14  Stat,  at  L.  134),  to  reduce  internal  taxa- 
tion and  to  amend  the  internal  revenue  laws 
declares,  amons  other  things,  that  there  shall 
be  paid  monthly  on  all  sales  by  commercial 
brokers  of  any  goods,  wares,  or  merchandise,  a 
tax  of  one  twentieth  of  one  per  centum  on  the 
amount  of  said  sales,  and  on  or  before  the  10th 
day  of  each  month,  every  commercial  broker 
shall  make  a  list  or  return  to  the  assessor  of 
the  district,  of  the  gross  amount  of  such  sain 
as  aforesaid  for  the  preceding  month ;  provided 
that,  in  estimating  such  sales  of  goods,  wares, 
and  merchandise,  for  the  purpose  of  this  sec- 
tion, any  sales  made  by  or  through  another 
broker,  upon  which  a  tax  had  been  paid,  shall 
not  be  estimated  and  included  as  sold  by  the 
broker  for  whom  the  sale  was  made. 

The  defendants  in  error  having  paid  a  tax  as- 
sessed against  them  under  this  statute,  after  a 
vain  appeal  to  the  commissioner  of  internal 
revenue,  brought  this  suit  against  the  plaintiff 
in  error,  to  whom  as  collector  they  had  paid  it. 

On  the  trial,  an  agreed  statement  of  facts 
was  submitted  to  the  court,  by  which  it  appears 
that  plaintiffs,  who  were  cotton  brokers,  did 
860 


not  sell  any  cotton  or  other  goods,  but  limited 
themselves  to  making  purchases  for  those  who 
recjuired  their  services;  that  the  money  was 
paid  by  their  principal  directly  to  the  parties 
who  made  the  sales;  and  that  their  compensa- 
tion for  making  the  purchases  was  one  half  per 
cent  paid  by  the  buyer  and  one  fourth  per  cent 
by  the  seller  under  a  custom  of  the  trade  in 
New  Orleans,  established  when  cotton  brokers 
were  sellers  as  well  as  buyers,  and  kept  up, 
though  they  are  so  no  longer. 

That  plaintiffs  did  not  make  sales  as  com- 
mercial brokers  is  too  clear  for  argument. 
They  acted  wholly  as  buyers  and  other  parties 
as  sellers.  The  per  cent  paid  them  by  the  sell- 
ers under  the  usage  does  not  change  their  re- 
lation to  the  transaction. 

The  section  of  the  statute  referred  to  provides 
for  taxes  in  a  great  variety  of  sales  by  bankers, 
brokers,  and  others,  of  stocks,  real  estate,  etc., 
but  it  is  always  a  tax  on  sales,  and  always  col- 
lected of  the  seller,  or  his  broker  or  agent. 

It  is  stated  in  the  agreement  of  facts  submit- 
ted that  a  tax  on  all  the  sales  for  which  the 
plaintiffs  were  assessed  had  been  paid  by  the 
parties  making  the  sales.  This  clearly  relieved 
the  plaintiffs  from  any  obligation  to  pay  this 
tax,  if  it  otherwise  existed,  under  the  proviso 
above  cited. 

It  is  so  very  clear,  upon  applying  the  statute 
to  the  agreed  statement  of  facts,  that  the  trans- 
actions charged  against  the  plaintiffs  were  not 
sales,  and  not  taxable  to  them,  that  it  cannot 
be  made  plainer  by  argument;  and,  while  the 
law  officers  of  the  government  have  furnished 
a  brief  statement  of  the  facts,  they  have  neither 
cited  the  statute  nor  made  an  argument  against 
the  right  of  plaintiffs  to  recover. 

The  judgment  of  ike  Circuit  Court  in  their 
favor  is,  therefore,  affirmed. 

The  case  of  Sioclcdale  v.  Henry  Michel  otuS 
others,  submitted  with  the  foregoing,  is  gov- 
erned by  the  same  consideration,  and  the  judg- 
ment is  also  affirmed. 
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EDWARD  G.  HANRICK,   Admr.   of  Edvirard 
Hanrick,  Deceased,  Plff.  in  Err., 

V. 

DAVID  BARTON  et  al,  Heirs  of  John  Barton, 

Deceased,  et  al. 

SAME 

17. 

.    JOHN  E.  FRANKS  ef  oJ. 
(See  S.  C.  16  Wall.  166-177.) 
Texas  title — title  to  agent,  when  vests  in  pritt" 
cipal — certified  copies,  when  evidence — deed, 
execution  of  by  attorney. 

tl.  In  Texas,  before  the  adoption  of  the  com- 
mon law,  a  title  of  possession  issued  to  an  attorney 
in  fact  of  the  orislual  grantee  for  the  latter* s  use, 
vested  the  title  m  such  grantee  and  not  in  the 
attorney. 

2.  The  original  grant  by  the  government  was 
regarded  as  the  foundation  of  the  title;  and  the 
extension  of  that  title  upon  specific  lands,  if  m^de 
for  the  benefit  of  the  original  grantee,  vested  title 
in  him. 

3.  The  papers  of  the  original  title,  from  the  sov- 
ernment  grant  to  the  title  of  possession  (called  the 
e«pcd<ente)  properly  belonged  to  the  archives  of  the 
general  land  office  and  include  a  power  of  attor> 
ney  from  the  grantee  to  obtain  the  possessory  tltl^ 
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4  CfftUieJ  copies  of  such  papers  from  the  gen- 
o^lud  office  are  admissible  in  evidence,  and  are 
>ifridrace  for  all  purposes  for  whicli  tlie  orig- 
^coald  be  adduced. 

iBdfr  the    Mexican    Spanish    law,    formerly 

-"'liUDr  In  Texas,    a    po^wrer  of  attorney  to  sell 

ai  rooTey  '.and  was  properly  executed  by  the  at- 

•T^y  In  his  own    name,    specifying  that  he  exe- 

.>dihe<ked  as  attorney  for  his  principal. 

I  Ii  order  to  render  a  certified  copy  of  a  deed 

i^>iss{ble  in  evidence    In    Texas,  it  must  be  filed 

'^i  tb«  papers   in   the   cause  at  least  three  days 

i  n  dM»  commencement  of  the  trial ;  bat  the  am- 

'tof  lofs  of  the  orl£rlnal  deed  need  not  be  filed 

•:-  tie  trial. 

[No.  71.] 

intei  Dee.  16,  1872.     Decided  Mar.  SI,  1873. 

T.V  ERROR  to  the  Circuit  Court  of  the  United 
1  ^ui«  for  the  VVestern  District  of  Texas. 

The  history  and  facts  of  these  cases  are  fully 
'*u^  by  the  court. 

*f*fr4.  Com^raty  IRolHnson  and  William 
.  Enk,  for  plaintiff  in  error. 

if*-.  Qf.  F.  ICc^ore,  for  defendants  in  error. 


Mr.  Justice  Bradley  delivered  the  opinion 
:t^  conrt: 

Tkse  are  actions  of  trespass  to  try  title,  in 
^atture  of  actions  of  ejectment.  They  were 
"^t  by  Edward  Hanridc,  a  citizen  of  Ala- 
'*aa,  in  December,  1860,  in  the  district  court 
*'  '}jt  United  States  for  the  western  district  of 
Iros.  for  the  recovery  of  eleven  leagues  of 
x^  in  Falls  county  in  that  state,  alleged  to 

ive  been  granted  by  the  proper  officer  of  the 
'J^  of  Coahuila  and  Texas  to  one  Atanacio  de 
-  Vrda,  and  claimed  by  the  plaintiff  as  owner 
3  let.  The  original  plaintiff  having  deceased, 
>  pfcaent  plaintiff  was  admitted  to  prosecute 

'  action  as  his  administrator  and  only  heir. 

Tht  defendants  pleaded,  first,  the  general  is- 
»:  second,  title  under  one  Thomas  J.  Cham- 
'^  and  third,  the   statutes  of  limitation   of 

-*€«  and  ten  years. 

A  jury  being  waived,  the  two  causes  were 
"vniidated  and  tried  by  the  court  as  one  cause, 
1  ^nlr,  1870,  and  the  court  found  and  decided 

•It  the  plaintiff  had  failed  to  make  out  legal 

'?  to  the  land  in  controversy  in  Edward  Han- 
>c  and  gave  judgment  for  the  defendants, 
~^^boat  passing  upon  the  issues  raised  on  the 
■unites  of  limitation. 

Titt  case  is  brought  here  by  the  plaintiff  up- 
f'-  certain  bills  of  exception  during  the  trial  of 
'  t  eiaae,  showing  rulings  of  the  court  adverse 
'  tiie  plaintiff  which  were  material  to  the  re- 
*dk  md  which,  he  alleges,  were  erroneous. 

Tbe  first  and  second  bills  relate  to  certain 
'TtagB  upon  replications  proffered  by  the 
:  lintiff  to  the  pleas  of  the  statute  of  limita- 
'Vi.  As  these  became  immaterial  from  the 
^  view  which  the  court  below  took  of  the 
w,  which  relieved  the  defendant  from  relying 
^  the  statutes  of  limitation,  we  will  consider 

■•  other  bills. 

rie  plaintiff  produced  in  evidence  a  proper- 

vrt&ed  and  translated  copy  from  the  gen- 
"^  hud  office  of  the  following  title  papers,  on 
*^  he  relied  for  showing  a  grant  of  the  land 
=  eoatroversy  to  Atanacio  de  la  Serda : 

^^  A  petition  by  La  Serda,  described  as  a 
i*8*]  native  and  •resident  of  Nacogdoches,  to 
*  eoremor,  dated  October  29th,  1830,  pray- 
■^  wr  a  grant  of  eleven  leagues  of  land  in  the 


^  A   grant    by    governor    Letona    to    La 


Serda  dated  at  Leona  Vicario,  March  11,  1831, 
for  eleven  leagues  of  vacant  land  of  the  state, 
subject  to  the  usual  conditions  of  colonization 
then  in  force. 

3.  A  blank  unsigned  application  to  the  al- 
calde of  Austin,  dated  Austin, ,  1833,  pur- 
porting to  be  made  by  Matthew  J\.  Williams, 
attorney  in  fact  of  Atanacio  de  la  Serda,  stat- 
ing the  grant  made  to  him,  and  praying  that 
title  of  possession  of  the  same  might  be  made 
for  eleven  leagues  of  land  on  the  left  bank  of 
the  river  Brazos,  within  the  colony  of  Austin 
and  Williams. 

4.  An  order  of  Lesassier,  alcalde  of  Austin, 
dated  October,  1833,  referring  the  application 
to  Austin  and  Williams  for  their  approval, 
and  if  they  approved  it,  referring  it  to  the 
principal  surveyor,  to  survey  the  land. 

5.  Consent  of  Austin  and  Williams,  dated 
,  1833. 

6.  Survey  by  F.  W.  Johnson  of  the  eleven 
leagues  in  controversy  for  the  attorney  in  fact 
of  Atanacio  de  la  Serda;  the  survey  being  ad- 
dressed to  the  alcalde. 

7.  A  grant  or  title  of  possession,  purporting 
to  be  made  by  Luke  Lesassier,  alcalde  of  Aus- 
tin, acting  as  a  commissioner  under  author- 
ity of  the  government,  by  tvhich  (as  the  grant 
recites)  in  consideration  of  the  sale  made  to 
Atanacio  de  la  Serda  ( referring  to  the  particu- 
lars of  the  same),  exhibited  by  the  citizen  Mat* 
tliew  R.  Williams,  attorney  in  fact  of  said  La 
Serda,  he,  Lesassier,  declares  as  follows,  to  wit: 

''I  grant  to  and  put  the  aforesaid  attorney 
in  fact  of  citizen  Atanacio  de  la  Serda  into  real, 
actual,  corporal  and  virtual  possession  of 
eleven  leagues  of  land,  the  same  which  he 
prayed  for  and  which  the  government  sold  him, 
situate  on  the  left  margin  of  the  river  Brazos, 
etc.*' 

Describing  the  eleven  leagues  in  controversy ; 
and  after  specifying  the  terms  and  conditions 
to  be  complied  with,  concluding  thus: 

***Therefore,  by  virtue  of  the  author-  ["IBS 
ity  in  me  vested  by  the  before-mentioned  de- 
cree, etc.,  I  issue  this  present  title,  and  do  or- 
dain that  an  authentic  copy  thereof  be  taken 
and  delivered  to  the  party  interested,  for  the 
purpose  that  he  may  own,  use  and  enjoy  the 
land  which  has  been  sold  to  him,  for  himself, 
for  his  children,  his  heirs  or  successors,  etc." 

The  plaintiff  then  offered  in  evidence  a  deed, 
dated  the  8th  day  of  July,  1838,  which  it  is 
conceded,  was  sufficiently  auth^iticated,  and 
by  which  the  said  Matthew  K.  Williams,  as  at- 
torney in  fact  of  La  Serda  (but  in  his  own 
name  as  such  attorney),  conveyed,  or  attempt- 
ed to  convey,  the  land  in  question  to  Asa  Hoxey 
and  R.  M.  Williamson,  from  whom  the  plaintiff 
deduced  title  to  himself.  To  the  admission  of 
this  deed  in  evidence  the  defendants  objected, 
and  it  was  excluded  by  the  court,  which  ruling 
constitutes  the  ground  of  the  first  part  of  the 
third  bill  of  exceptions. 

The  principal  objections  urged  against  this 
deed  were:  first,  that  the  plaintiff  had  not 
shown  any  valid  and  legal  authority  from  La 
Serda  to  Williams  to  sell  and  convey  the  land ; 
second  that  the  deed  was  not  a  valid  execution 
of  the  power,  if  such  a  power  existed.  Other  ob- 
jections were  assigned  from  which  it  appears 
that  the  defendants  had  contended  tha^  the 
title  of  possession  was  a  grant  to  Williams,  the 
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alleged  attorney,  and  not  to  La  Serda,  but  that 
the  court  had  overruled  the  objection,  and  had 
held  that  it  was  a  grant  to  La  Serda.  If  the 
grant  inured  to  Williams  he  would  have  needed 
no  power  from  La  Serda  to  make  the  deed  in 
question;  but  if  it  inured  to  La  Serda,  of 
course  such  a  power  was  necessary.  It  is  es- 
sential, therefore,  to  determine  the  effect  of  the 
title  of  possession  issued  by  the  alcalde,  Le- 
sassier. 

This  grant,  if  judged  by  common-law  meth- 
ods of  assurance,  is  not  expressed  in  the  most 
apt  terms.  At  first  blush  it  seems  to  convey  the 
land  to  the  attorney  in  fact  of  La  Serda,  and 
not  to  La  Serda  himself.  But  it  seems  to  be  in 
the  usual  form  used  in  such  cases.  Hancock  v. 
McKinney,  7  Tex.  384.  In  construing  Mexi- 
170*]  can  *  titles  in  Texas  much  greater  stress 
seems  to  be  laid  on  the  original  grant  made  by 
the  governor  than  is  laid  to  us  on  the  ordi- 
nary land-warrant  in  government  titles.  In  the 
land  system  of  the  United  States  the  final  pat- 
ent is  the  all  controlling  document  as  to  the 
legal  title.  But  in  Texas  titles  the  final  ''exten- 
sion of  title/'  as  it  is  called,  which  is  usually 
issued  by  a  local  conunissioner  appointed  for 
that  purpose  (in  this  case  the  alcalde  of  Aus- 
tin), is  regarded  more  as  a  certificate  of  loca- 
tion, issuS  for  the  purpose  of  designating  the 
particular  land  on  which  the  original  grant  is 
to  take  effect  than  as  an  independent  grant.  In 
Clay  V.  Holhert,  14  Tex.  202,  the  court,  speak- 
ing of  a  title  very  similar  to  that  under  consid- 
eration, says :  "It  is  believed  that,  this  being  a 
sale  of  land,  not  made  by  the  commissioner,  but 
by  the  executive,  so  far  as  the  right  of  the  pur- 
chaser is  concerned,  the  commissioner's  auty 
did  not  begin  until  after  the  right  had  been  ac- 
quired by  purchase  from  the  state;  and  it  re- 
lates, then,  mainly  to  the  reference  to  a  sur- 
veyor, approval  of  the  surray  and  putting  the 
purchaser  in  possession;  and  his  (the  commis- 
sioner's) title  was  only  evidence  of  the  right 
acquired  by  the  purchaser,  and  did  not  give  or 
convey  the  right,  because  the  right  had  accrued 
by  the  act  of  the  state  executive."  It  is  true,  the 
title  of  possession  is  necessary  to  render  the 
original  title  perfect;  for  until  it  issues  the 
original  grant  does  not  attach  itself  to  any  spe- 
cific land.  But  when  it  is  issued,  the  original 
title  is  said  to  be  extended  upon  the  particular 
land  designated. 

When,  therefore,  a  grant  from  the  governor 
to  La  Serda  is  produced,  together  with  a  survey 
made  at  the  instance  of  a  person  who  assumes 
to  act  as  his  attorney  in  fact ;  and  a  title  of  pos- 
session is  then  shown,  professing  to  put  the  at- 
torney in  fact,  as  such,  m  possession  of  the  land 
surveyed,  and  declaring  tnat  said  title  was  is- 
sued in  order  that  the  party  interested  might 
own  and  enjoy  the  land  which  had  been  sold  to 
him,  for  himself,  his  children,  his  heirs  and  suc- 
cessors or  assigns,  such  title  must  be  deem^  to 
171*]  be  issued  for  "the  benefit  of  and  to  in- 
ure to  the  original  ^antee.  Its  le^l  effect  must 
be  to  perfect  title  in  him.  And  m  so  holding, 
we  think  that  the  court  below  was  right.  We 
do  not  mean  to  say  that  the  original  grantee, 
if  not  prohibited  by  law,  might  not  have  as- 
signed his  inchoate  title  to  a  uiird  person ;  nor 
tlmt  the  title  might  not,  by  a  ffrant  in  proper 
form,  have  been  perfected  in  sucn  assignee ;  but 
we  think  that  the  legal  effect  of  the  extension 
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of  title  in  this  ease,  by  the  document  offered  in 
evidence,  was  to  perfect  La  Serda's  title,  and 
not  to  vest  title  in  Williams. 

This  conclusion  renders  it  necessary  that 
Williams  should  have  had  a  power  of  attorney 
from  La  Serda,  in  order  that  a  deed  executed 
by  him  should  have  any  efficacy  in  transferring 
the  title  to  another.  But  no  such  power  was 
among  the  papers  previously  offered  in  evi- 
dence, at  least  so  far  as  appears  by  the  bill  of 
exceptions  now  under  consideration. 

But  there  was  attached  to  the  deed  offered  in 
evidence,  and  offered  with  it,  a  document,  con- 
sisting of  a  copy  of  the  original  title  papers  in 
Spanish,  accompanied  with  an  English  trans- 
lation, duly  certified  by  the  translator  and  the 
commissioner  of  the  general  land  oHlce  to  be  a 
true  and  correct  translation  from  the  original 
Spanish  title  papers  in  said  office.  The  papers 
thus  certified  were  the  title  papers  previously 
given  in  evidence,  and  two  otner  documents  in 
addition  thereto,  namely:  first,  a  power  of  at- 
torney from  La  Serda  to  one  J.  S.  Roberts, 
dated  July  20,  1832,  authorizing  Roberts  to  ob- 
tain possession  and  title  of  the  eleven  leagues 
granted  to  La  Serda,  as  before  stated,  and  to 
sell  and  convey  the  same,  and  to  appoint  one 
or  more  substitutes  in  his  place;  second,  the 
other  additional  document  was  an  act  executed 
by  J.  S.  Roberts,  and  dated  December  10,  1832, 
whereby  he  substituted  Matthew  R.  Williams 
in  his  place  as  attorney  of  La  Serda. 

It  is  apparent  that  if  this  power  of  attorney 
and  act  of  substitution  were  properly  authenti- 
cated, they  gave  Williams  full  power  to  sell 
and  convey,  as  well  as  acquire  possession.    The 
counsel  of  the  defendants  contends  that  they 
were  not  properly  authenticated ;  that  they  were 
private  'documents,  and  no  part  of  the  [*172 
original  title;  and,  therefore,  did  not  properly 
belong  to  the  archives  of  the  land  office,  but  to 
the  officer  before  whom,  or  clerk  of  the  county 
in  which,  they  were  executed  (in  this  case  Ne- 
cogdoches)  and,  therefore,  that  the  certificate 
of  the  general  land  office  could  not  give  authen- 
ticity to  the  copies.    His  proposition  is,  "that 
copies  of  papers  in  the  land  office  are  not  evi- 
dence unless  said  papers  properly  form  a  part 
of  the  said  archives  of  said  office."    This  gen- 
eral proposition  is  undoubtedly  correct.     Pri- 
vate deeds,  conveyances  or  mortgages  executed 
before  a  notary  between  citizens,  and  having 
only  a  private  effect  and  operation,  could  not 
be  regarded  as  belonging  to  the  public  archives, 
but  the  originals  or  protocols  would  be  pre- 
served by  the  notary,  or  officer  acting  as  such, 
or  turned  over  to  the  county  clerk  having  cus- 
tody of  the  county  records.  But  the  set  of  doc- 
uments which  make  up  the  original  title  papers 
of  any  tract  of  land,  from  the  original  petition 
of  the  grantee  to  the  final  extension  of  title 
(usually  called  in  Mexico  the  "espediente"),  do 
belong  to  the  public  archives.  They  either  have 
to  pass  under  the  examination  and  approval  of 
the  different  officials  concerned  in  granting  out 
the  public  lands  as  the  basis  of  their  acts,  or 
they  are  the  very  acts  themselves  of  those  of- 
ficials, constituting  the  preliminary  and  final 
acts  of  title,  demonstrating  for  all  future  time 
the  alienation  of  a  specific  portion  of  the  pub- 
lic domain.    Now,  although  some  of  these  docu- 
ments may  contain  private  stipulations  between 
the  parties  concerned,  yet  their  proper  place  of 
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custody  is  the  general  land  office,  and  not  pri- 
vite  or  local  offices  ;    and,  if  they  belong  to  the 
archives,  certified,  copies  of  them  are  evidence. 
The  original  act  of    1836,  establishing  the  gen- 
eral land  office,  declares  (§6)  that  the  commis- 
ftioner  of  the  general   land  office  shall  be  enti- 
tled to  the  custody  of  all  the  records,  books  and 
papers  in  any   Mray   appertaining  to  the  lands 
of  the  Republic,    and   tnat  may  now  be  in  the 
care  or  possession   of  all  empreaarios,  political 
chiefs,  commissario^  or  commissionets  for  issu- 
ing land  titles,  or  any  other  person;  and  that 
the  said  records,    1>ooks,  and  papers  shall  be- 
173*]  come   and    l>e    deemed  the  *books,  and 
papers  of  the  said  office.    The  15th  section  re- 
quired all  local   registers  after  recording  pow- 
ers of  attorney,    or    any  other  instrument  of 
writing  connected   inrith  the  grant  of  orders  of 
Eurvey,  to  forward  them  to  the  commissioner  of 
the  general  land   office,  showing  that  such  in- 
struments were  regarded  as  belonging  to  that 
office.     The  poipeer    of  attorney  in  the  present 
case  was  specially  referred  to  and  acted  on  in 
the  final  grant  of  title,  as  appears  by  its  recit- 
als, and  became  a  paper  necessary  for  the  land 
office  to  have  in  its  po68essi<m  in  order  to  see  the 
ground  for  extending  the  title  to  Williams  as 
the  attorney  in  fact  of  La  Serda.    Being  thus 
an  integral  part  of  the  original  title,  and  be- 
longing to  the  archives  of  the  general  land  of- 
fice, it  was  properly  authenticated  for  all  pur- 
poses by  the  certificates  of  the  translator  and 
eommissioner.     The  land  office  act  of  December 
14,  1837,  declared  that  certified  copies  of  any 
records,  books  or   papers  belonging  to  the  of- 
fice should  be  competent  evidence  in  all  cases 
where  the  originals  could  be  evidence.    Pasch. 
Dig.  art.  4086.     The  subsequent   acts   on   the 
subject  are  equally  explicit.    Pasch.  Dig.  arts. 

4088,  3715. 

The  next  objection  made  by  the  defendants 
is,  that  although  the  power  should  be  deemed 
sufficient,  the  deed  -was  not  a  valid  execution  of 
the  power,  being  a  conv^ance  l^  Williams  in 
his  own  name  as  attorney  of  lia  Serda,  and  not 
a  conveyance  in  the  name  La  Serda,  by  his  at- 
torney, Williams.     The  defendants'  counsel  is 
correct  in  saying  that  this  would  have  been  de- 
fective at  common  law.    Story,  Ag.  |§  147,  148. 
But  in  Texas,  at  the  time  when  this  deed  was 
executed,  the  Spanish  law  with  respect  to  trans- 
fers of  title  still  prevailed.    The  common  law 
was  adopted  in  its  application  to  juries  and  evi- 
dence on  December  20,  1836,  but  was  not  gen- 
erally adopted  as  the  irule  of  decision  in  other 
respecU  until  January  20,  1840.    Pasch.  Dig. 
arts.  3706,  978.     By  the  Mexico-Spanish  law, 
prevailing    In    Texas   in    1838,  the   deed  was 
framed  and  executed  in  the  ordinary  legal  form 
174*]  for  transfering  the  title  of  the  •constit- 
uent or  party  who  executed  the  power  of  at- 
torney.    Several  instances  of  such  deeds  are  to 
be  found  in  the  Texas  reports,  and  passed  with- 
out objection.  The  form  of  a  deed  to  be  execut- 
ed by  an  attorney,  as  prescribed  by  the  Spanish 
Part ufcM,  L.  61,  tit.  18,  Partidaa  3d,  is  given  in 
IG  Texas.  68,  as  follows: 

"Know  all  men  who  may  see  these  presents, 
that  A  B,  as  attorney  of  C  D,  specially  author- 
ised by  him  to  sell,  etc.,  to  receive  the  purchase 
money,  and  in  his  name  to  covenant,  etc.,  does 

sell   etc." 

^leh  instruments  are  deemed  the  act  of  the 


principal  and  not  of  the  agent.  This  being  the 
law  of  Texas  when  the  deed  was  executed,  it 
was  sufficient,  in  form  and  mode  of  execution, 
to  pass  a  perfect  title  at  that  time  from  La  Ser- 
da to  the  grantees ;  for  it  is  well  settled  that  if 
a  title  once  becomes  vested,  no  subsequent 
change  of  laws  as  to  forms  or  solemnities  of 
conveyance  will  devest  it. 

The  other  objections  raised  to  the  admission 
of  the  deed  are  all  in\olved  in  those  already  no- 
ticed, and  need  no  further  examination. 

The  position  so  elaborately  argued  by  the  de- 
fendants' counsel,  to  the  effect  that  the  title 
papers  appear  never  to  have  been  completed,  no 
evidence  having  been  eiven  to  show  that  a  teati- 
monio  was  ever  issued,  or  that  the  final  title  of 
possession  ever  became  an  executed  instrument, 
cannot  be  considered  on  this  writ  of  error.  We 
have  no  means  of  knowing  what  evidence  may 
have  been  offered  to  sustain  the  title  papers  ad- 
mitted in  evidence,  except  from  the  defendants' 
bill  of  exceptions,  and  that  is  not  now  properly 
before  us. 

Our  conclusion  on  the  first  part  of  the  third 
bill  of  exceptions  is,  that  there  was  error  in  re- 
jecting the  deed  of  8th  July,  1838,  executed  by 
Matthew  R.  Williams,  as  attorney  in  fact  of 
La  Serda. 

In  the  second  and  third  parts  of  the  same 
bill,  the  plaintiff,  after  satisfactorily  proving, 
by  affidavits,  the  loss  of  a  certain  deed  executed 
by  Matthew  R.Williams,  as  attorney  "in  [*175 
fact,  and  in  the  name  of  La  Serda,  dated  18tli 
of  May,  1850,  wherebv  La  Serda,  by  his  said  at- 
torney, conveyed  the  land  in  controversy  to  Ed- 
ward Hanrick,  the  original  plaintiff  in  this  ac- 
tion, and  after  putting  in  evidence  the  title 
papers  of  La  Serda,  as  stated  in  the  first  part 
of  the  bill,  and  after  the  rejection  of  the  deed 
of  8th  July,  1838,  and  the  documents  thereto 
attached,  offered  in  evidence  a  duly  certified 
copy  of  the  said  deed  of  May  18th,  1850,  from 
the  records  of  Falls  county,  Texas,  which  copy 
exhibited  an  acknowledgment  before  a  notary 
public  of  the  execution  of  the  deed  by  Williams, 
as  well  as  proof  of  its  execution  by  one  of  the 
subscribing  witnesses.  The  certified  copy  was 
objected  to  because  the  plaintiff  did  not  file 
among  the  papers  of  the  suit,  three  days  before 
the  trial,  an  affidavit  of  the  loss  of  the  deed; 
and  the  court  excluded  it  on  this  ground. 

The  statute  on  this  subject,  passed  18th  May, 
1846  (omitting  words  immaterial  to  this 
case),  is  as  follows: 

"Every  instrument  permitted  or  required  to 
be  recorded  in  the  office  of  the  clerk  of  the 
county  court,  and  which  has  been  so  recorded 
after  being  proven  or  acknowledged  in  the  man- 
ner provided  by  law,  shall  be  admitted  in  evi- 
dence without  proving  its  execution.  Provided, 
that  the  party  who  wishes  to  give  it  in  evidence 
shall  file  the  same  among  the  papers  of  the  suit 
three  days  before  the  commencement  of  the  trial, 
and  give  notice  to  the  opposite  party.  And 
whenever  any  party  to  a  suit  shall  file  among 
the  papers  of  the  suit  an  affidavit  stating  that 
any  instrument  recorded  as  aforesaid  has  been 
lost,  or  that  he  cannot  procure  the  original,  a 
certified  copy  of  the  record  of  such  instrument 
shall  be  admitted  in  like  manner  as  the  origin- 
al could  be."    Pasch.  Dig.  3716. 

The  plaintiff  had  duly  filed  among  the  pa- 
pers of  the  suit  more  than  three  days  before  the 
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commencement  of  the  trial,  the  certified  copy 
of  the  deed  now  offered;  but  did  not  file  any 
;vMdayit  of  the  loss  of  the  original  deed;  and 
176*]  this  was  the  *ground  of  obiection.  It 
is  suflficient  to  say  that  the  statute  does  not  re- 
quire the  proof  of  loss  to  be  filed  before  the  trial. 
It  declares  that  "whenever"  a  party  shall  file 
an  affidavit  stating  that  an  instrument  has 
been  lost,  a  certified  copy  shall  be  admitted  the 
same  as  the  original  could  be.  It  seems  to  us, 
that  if  the  certified  copy  is  filed  three  days  be- 
fore the  commencement  of  the  trial,  with  no- 
tice that  the  party  intends  to  oflter  it  in  evidence 
(as  was  done  in  this  case),  it  is  a  sufficient 
compliance  with  the  statute.  It  is  conceded 
that  the  Texas  reports  do  not  furnish  any  au- 
thority directly  on  the  point;  but  it  is  under- 
stood that  the  practice  corresponds  to  the 
course  followed  in  this  case.  At  all  events,  the 
statute  seems  to  require  nothing  more.  We 
think,  therefore,  that  the  certified  copy  of  this 
deed  was  improperly  excluded,  on  the  ground 
assigned  for  its  exclusion.  Of  course  it  could 
not  be  sustained  as  evidence  in  the  cause,  un- 
less it  -was  proven  that  Williams  had  authority 
to  act  for  La  Serda. 

The  fourth  bill  of  exceptions  is  essentially 
the  same  as  the  first  part  of  the  third,  showing 
a  renewed  offer  of  the  deed  of  1838,  after  prov- 
ing the  signature  of  the  magistrate  before 
whom  it  was  acknowledged,  and  tracing  title 
from  Hoxey  and  Williamson  to  Hanrick.  It 
needs  no  further  discussion. 

The  fifth  bill  does  not  show  any  erroneous 
ruling.  It  presents  an  offer  by  the  plaintiff 
from  the  land  office,  of  a  document  purporting 
to  be  an  agreement  by  La  Serda  to  sell  the 
eleven  leagues  of  land  to  Roberts  as  soon  as 
possession  should  be  obtained,  imder  a  penalty 
of  $10,000,  with  a  mortgage  of  the  grant,  in 
case  of  failure  to  perform ;  and  also  an  offer  of 
another  document  whereby  Roberts  assigned 
this  agreement  to  one  Peebles;  and,  third,  a 
release  from  Peebles  to  Edward  Hanrick. 

A  conclusive  objection  to  these  documents 
(which  was  made  by  the  defendants)  was,  that 
they  transferred  no  title.  They  were  mere 
agreements.  Other  objections  were  raised 
against  their  admission,  which  it  is  not  neces- 
sary to  discuss. 

177*]  *The  conclusion  to  which  xce  have 
come  is,  that  the  judgment  must  he  reversed, 
with  directions  to  award  a  venire  de  novo. 


THE  STEAMER  CAYUGA,  Her  Engine,  Etc., 
The  Hudson  River  Steamboat  Company, 
Claimant,  Appt, 

V, 

OLIVER  C.  WILSON,  et  al. 
(See  S.  C.  "The  Cayuga,"  16  Wall.  177-185.) 

Commissioner's  report,  when  not  reviewed — 
steamer  touting  boat,  negligence  of, 

1.  Where  the  district  court  entered  a  decretal  or- 
der in  favor  of  the  libelants,  and  referred  the  cause 
to  a  commissioner  to  compute  the  amount  of  the 
damages,  and  all  the  testimony  introduced  before 

NOTB. — Collision;  rights  of  steam  and  sailing 
vessels  with  reference  to  each  other ,  and  in  passing 
and  meeting — see  note  to  St.  John  v.  Paine,  13  L. 
ed.  U.  S.  537. 

Rules  lor  avoiding  collision — see  notes,  14  L.  ed. 
U.  S.  09 ;  28  C.  C.  A.  532 ;  29  C.  C  A.  36S. 
9M 


him  is  not  in  the  record,  nor  any  satisfactory 
statement  of  facts  to  enable  the  court  to  determine 
that  there  is  any  error  ii^  the  report  of  the  commis- 
sioner, this  court  will  not  review  his  findings. 

2.  Where  a  steamer  undertakes  to  tow  a  canal 
Ijoat,  the  steamer  must  see  that  the  service  is  per- 
formed with  ordinary  and  reasonable  care  and 
skill ;  and  if  those  in  charge  of  the  steamer  are 
guilty  of  any  such  negligence  in  the  performance 
of  that  duty  as  to  cause  the  loss  of  the  canal  boat 
and  her  cargo,  she  will  be  liable  for  that  loss. 

[No.   121.] 

Submitted  Feb.  24,  1878,      Decided  Mar,  SI, 

1873, 

APPEAL    from    the    Circuit    Court   of   the 
United  States  for  the  Southern  District  of 
New  York. 

The  history  and  facts  of  this  case  are  fully 
stated  in  the  opinion  of  the  court. 
Mr.  C.  Van  Santvoord,  for  appellants.      > 
Mr.  J.  C.  Carter,  for  appellees.  * 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Damages  are  claimed  in  this  case  by  the  own- 
ers of  the  canal  boat  Floating  Battery,  against 
the  steamboat  Cayuga,  in  a  cause  of  tort,  civil 
and  maritime,  for  the  loss  of  the  canal  boat 
and  her  cargo,  consisting  of  two  hundred  and 
twenty-five  tons  of  moulding  sand,  which  the 
libelants  had  engaged  to  transport  from  the 
Port  of  Albany  and  to  deliver  in  the  city  of 
New  York  to  certain  consignees. 

Employed  as  the  steamboat  was  in  towing 
boat's  and  barges  between  those  ports,  the  own- 
ers of  the  canal  boat,  on  the  25th  of  May,  1867, 
applied  to  the  agent  of  the  steamboat  to  take 
the  canal  boat  in  tow,  and  he  imdertook  and 
contracted  to  tow  the  canal  boat,  as  requested, 
to  her  port  of  destination;  and  it  is  alleged 
that  the  steamboat,  in  the  evening  of  that  day, 
took  the  canal  boat,  with  the  other  boats  and 
barges  in  tow,  and  proceeded  down  the  river  in 
execution  of  the  contract.     Besides  the  canal 
boat  of  the  libelants  the  steamboat  had  twenty- 
nine  other  canal  boats  in  tow,  and  two  barges, 
the  canal  boats  being  arranged  in  six  tiers  of 
five  boats  each,  the  canal  boat  of  the  libelants 
being  the  starboard  boat  of  the  hindmost  tier, 
and  nearest  to  the  west  shore.    By  the  record 
it  appears  that  the  whole  six  tiers  of  canal 
boats  were  towed  by  hawsers  from  the  stem  of 
the  steamboat  extending  aft  from  eighty  to 
one  hundred  fathoms,  which  were  fastened  to 
the  foremost  tier  of  the  canal  boats,  showing 
that  the  canal  boat  of  the  libelants  was  more 
than  a  thousand  feet  astern  of  the  steamboat 
when  the  whole  were  in  motion,  as  the  canal 
boats   are   about   a   hundred   *feet   in  [*182 
length.     All  the  canal  boats  except  the  first 
tier  were  propelled  by  lines  from  the  stem  of 
the  canal  boat  immediately  ahead,  and  they 
were  kept  in  their  places  by  breast-lines.    Ar- 
ranged as  described  the  steamboat  with  her 
tow,  including  also  two  barges  of  a  larger  class 
than  the  canal  boats,  and  propelled  by  long 
hawsers  extending  aft  from  the  stem  of  the 
steamboat  a  distance  of  a  hundred  and  fifty 
feet  further  than  the  last  tier  of  canal  boats, 
proceeded  down  the  river;  but  it  appears  that 
the  canal  boat  of  the  libelants  was  brought  in 
contact,  during  the  first  night  of  the  trip,  with 
a  lighthouse  in  the  river,  with  such  force  that 
her  lines  parted  and  she  was  separated  for  a 
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time  from  the  other  canal  boats  of  her  tier. 
Prompt  measures  were  adopted  to  pick  her  up, 
and  she  was  soon,  by  the  aid  ot  another  steam- 
er, replaced  in  her  former  position  as  the  star- 
craard  canal  boat  in  the  sixth  tier  of  the  tow. 
Prior  to  that  accident  the  evidence  is  clear 
and  undisputed  that  the  canal  boat  of  the  libel- 
mits  was  staunch,  tight,  and  in  every  respect  in 
good  condition,  but  she  received  some  injuries 
by  the  collision,  causing  her  to  leak  a  little, 
making  it  necessary  to  use  her  pump,  bay  for 
an  hour  once  in  twenty-four  hours,  showing 
that  she  was  still  seaworthy  and  not  disabled. 
On  the  morning  of  the  third  day  of  the  trip, 
about  half  past  twelve  o'clock,  as  the  steam- 
boat with  her  thirty  canal  boats  and  two 
barges  in  tow  was  rounding  West  Point,  the 
canal  boat  of  the  libelants  struck  some  object 
in  the  water,  her  starboard  side  coming  in  con- 
tact with  it  with  such  force  as  to  throw  her 
master  from  his  berth,  in  which  he  was  lying, 
and  to  cause  the  boat  to  careen  and  strike  the 
boat  on  her  port  side,  sending  the  latter  against 
tiie  next  boat  in  the  same  tier  with  great  vio- 
lence. Injuries  of  a  veiy  serious  character  were 
occasioned  by  the  accident  to  the  canal  boat  of 
the  libelants.  Her  planks  below  the  water  line 
on  the  starboard  side  were  broken  to  such  an 
extent  that  she  filled  with  water  with  such  ra- 
pidity as  to  prevent  the  master  and  bowman 
from  securing  their  clothing,  which  was  below, 
and  to  cause  the  canal  boat  with  her  cargo  on 
board  to  sink  in  two  or  three  minutes.  Process 
was  issued  and  served  and  the  respondents 
183*]  •appeared  and  filed  an  answer.  Testi- 
mony was  taken,  and  the  district  court  entered 
a  decretal  order  in  favor  of  the  libelants  and 
referred  the  cause  to  a  commissioner  to  com- 
iHite  the  amount  of  the  damages.  Hearing  was 
had  before  the  commissioner  and  he  reported 
that  the  damages  amounted  to  $2,329.92. 

Exceptions  were  taken  by  the  respondents  to 
the  amount  allowed  by  the  commissioner  as 
the  value  of  the  canal  boat,  and  also  to  the 
charge  for  the  value  of  the  cargo,  but  they  do  not 
state  what  would  have  been  a  proper  allowance 
for  either  charge,  nor  did  the  respondents  re- 
quest the  commissioner  to  report  the  evidence 
or  his  finding  of  the  facts.  Certain  testimony 
is  given  in  the  record  as  having  been  taken  be- 
fore the  commissioner,  but  it  is  not  certified 
that  it  is  all  the  testimony  introduced  before 
him,  nor  does  the  transcript  afford  any  satis- 
factory statement  of  facts  to  enable  the 
fourt  to  determine  that  there  is  any  error  in 
the  report  of  the  commissioner.  Pursuant  to 
that  view,  doubtless,  the  district  court  con- 
irmed  the  report  of  the  conunissioner  and  en- 
tered a  final  decree  in  favor  of  the  libelants, 
and  the  respondents  appealed  to  the  circuit 
eourt,  where  the  decree  of  the  district  court 
was  afilrmed.  Whereupon  the  respondents  ap- 
pealed to  this  court  and  now  submit  the  case 
upon  the  same  testimony  as  that  introduced  in 
the  sobordinate  courts,  and  ask  to  have  the  de^ 
cree  of  the  circuit  court  reversed. 

Most  of  the  material  facts  touching  the  mer- 
its are  either  admitted  by  the  respondents  or 
so  folly  proved  as  to  supersede  all  necessity  for 
umdi  discussion  of  any  such  'topic.  They  ad- 
mit that  their  agent  imdertook  and  agreed  to 
tow  the  canal  boat  of  the  libelants  from  the 
port  of  departure  to  her  port  of  destination, 
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and  that  having  undertaken  to  perform  the 
stipulated  service  they  were  under  obligation 
to  see  that  it  was  performed  with  ordinary  and 
reasonable  care  and  skill,  and  that  they  would 
be  liable  if  theyoi  those  in  charge  of  the  steam- 
Ooat  were  guilty  of  any  such  negligence  in  the 
performance  of  that  duty  as  caused  the  loss  of 
the  *canal  boat  and  her  cargo.  Con-  [•184 
ceding  all  that,  still  they  deny  that  they  or 
those  in  charge  of  the  steamboat  are  respon- 
sible for  the  disaster,  but  contend  that  the 
same  was  caused  either  by  the  imseaworthiness 
of  the  canal  boat,  or  the  neglect  and  fault  of 
her  crew  or  those  in  charge  of  her,  in  not  us- 
ing her  pumps,  or  in  failing  to  stop  some  leak, 
or  other  neglect  or  fault  of  those  parties  for 
which  the  respondents  are  not  responsible.  Mis- 
management and  fault  are  imputed  to  those  in 
charge  of  the  canal  boat  as  follows:  that  they 
cut  the  canal  boat  loose  from  the  other  boats ' 
in  the  tier  as  the  steamboat  with  her  tow 
rounded  West  Point,  and  while  she  was  pro- 
ceding  down  the  river  in  her  proper  course, 
and  the  charge  is  that  they  did  the  act  from  an 
apprehension  that  the  canal  boat  was  in  a  sink- 
ing condition,  aitd  without  any  notice  or  alarm 
to  the  steamboat  or  to  those  intrusted  with  her 
navigation;  and  they  deny  that  the  steamboat 
was  so  navigated  as  to  cause  the  canal  boat  of 
the  libelants  to  strike  against  the  rocks  at 
that  place,  or  that  her  bottom  or  side  was 
broken  by  any  such  casualty  as  that  alleged  in 
the  libel,  or  that  those  in  charge  of  the  steam- 
boat were  guilty  of  any  fault,  negligence  or 
carelessness.  Such  denials  cannot  avail  the 
respondents,  as  the  evidence  to  prove  the  alle- 
gations of  the  libel  is  full  and  satisfactory, 
and  abundantly  sufficient  to  show  that  the  deci- 
sion of  the  subordinate  courts  is  correct. 

Attempt  is  made  in  argument  to  convince 
the  court  that  considerable  time  elapsed  after 
the  canal  boat  of  the  libelants  was  cut  loose 
from  the  other  canal  boats  Li  the  same  tier  be- 
fore she  sunk,  as  tending  to  show  that  the  final 
disaster  was  attributable  to  the  mismanage- 
ment of  those  in  charge  of  the  canal  boat  in 
cutting  the  lines  which  held  her  in  the  tow. 
Having  lashed  her  helm  to  port  they  cut  the 
lines  which  held  her  in  her  position  that  she 
might  go  ashore,  which  it  seems  would  in  all 
probability  have  occurred  if  the  canal  boat  had 
continued  to  floati,  but  the  evidence  satisfies  the 
court  that  she  filled  with  water  and  sank  be- 
fore there  was  time  for  any  such  hope  to  be  real- 
ized. Inferences  of  an  opposite  character  are 
drawn  by  one  or  two  "witnesses  of  the  [*185 
respondents,  but  they  have  no  actual  knowledge 
upon  the  subject^  as  is  clear  from  their  own 
statement.  They  infer  that  the  canal  boat  con- 
tinued to  fioat  down  the  river  for  some  time  aft- 
er she  received  the  injuries,  because  they  saw, 
as  they  suppose,  a  light  floating  upon  the  water, 
which  it  is  quite  as  probable  was  a  light  on 
the  shore  or  the  light  in  the  galley  of  the  canal 
boat,  as  that,  not  having  been  fastened  to  the 
deck,  might  not  have  been  submerged  in  the 
disaster  to  the  canal  boat  and  her  cargo. 

Suffice  it  to  say  that  the  evidence  that  the 
canal  boat  simk  in  two  or  three  minutes  from 
the  time  she  received  the  injuries  described,  is 
such  as  to  convince  the  court  that  it  is  true, 
and  that  the  statements  of  the  other  witnesses, 
not  being  foimded  upon  actual  knowledge,  are 
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not  suflicient  to  support  tbe  allegations  of  the 
answer. 

Nothing  further  need  be  remarked  in  respect 
to  the  charge  that  the  master  of  the  canal  boat 
was  guilty  of  mismanagement,  as  it  is  clear 
that  the  charge  is  without  any  support,  and  it 
is  quite  clear  that  the  exceptions  are  not  of  a 
character  to  enable  the  court  to  review  the 
findings  of  the  master. 

Decree  affirmed. 


HAMILTON  SLAWSON,  Jr.,  AppU     ♦• 

V. 

UNITED  STATES. 

(See  S.  C.  16  Wall.  310-314.) 

Property  used  in  war  against  United  States — 
confiscation  of — court  of  claims, 

1.  The  proviso  to  the  Ist  section  of  the  Cap- 
tured and  Abandoned  Property  Adt  expressly  ex- 
cludes from  its  operation  property  which  has  been 
used  for  the  purpose  of  carrying  on  war  against 
tbe  United  States. 

2.  The  court  ot  claims  has  no  jurisdiction  to  try 
a  case  growing  out  of  the  appropriation  of  prop- 
erty by  the  army  or  navy. 

[No.  141.] 
Argued  Mar.  5,  1813.    Decided  Mar.  SI,  1873. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellant,  to  recover  the 
value  of  a  certain  steamer.    The  court  having 
entered  a  decree  dismissing  the  petition,  the 
claimant  took  an  appeal  to  this  court. 
The  case  is  fully  stated  by  the  court, 
Mr.  George  Taylor,  for  appellant. 
Mr.  C.  H.  Hill,  Asst.  Af^y.  Gen.,  for  appel- 
lee. 

Mr.  Justice  Davii  delivered  the  opinion  of 
the  court: 

This  suit  is  based  substantially  on  the  fol- 
lowing state  of  facts:  in  April,  1861,  before  the 
bombardment  of  Sumter,  the  Confederate  au- 
thorities at  Charleston  took  forcible  possession 
of  the  steamer  De  Kalb,  the  property  of  one 
Dingle,  against  the  objection  of  the  claimant, 
who  had  charge  of  the  boat,  and  used  her  for 
military  purposes  imtil  the  evacuation  of 
Charleston,  in  February,  1865.  During  the  con- 
tinuance of  this  employment  Dingle  died,  and  \n 
April,  1863,  the  boat  was  sold  at  administra- 
tor's sale  to  the  claimant,  who,  either  as  agent 
of  the  owner  or  as  owner  himself,  had  the  man- 
agement of  her  from  the  beginning  of  the  Re- 
bellion to  the  evacuation  of  Charleston.  On  the 
mOming  that  this  event  happened,  the  boat, 
while  lying  at  the  wharf,  was  set  on  fire  by  the 
soldiers,  and  turned  adrift  in  the  harbor.  In 
this  condition  she  was  boarded  by  the  claimant, 
and  the  fire  put  out ;  but  slie  drifted  ashore  on 
James  Island,  opposite  Charleston,  where  she 
was  when  the  United  States  forces  took  pos- 
session of  the  city. 

On  the  occasion  of  this  occupation.  Tower, 
an  engineer  in  the  navy,  was  placed  in  charge 
of  the  captured  vessels,  and  transport  services. 
In  a  conversation  between  him  and  the  claim- 
ant, his  attention  was  called  to  the  steamer, 
and  after  making  inquiries  as  to  her  condition, 
he  directed  the  claimant  to  bring  her  to 
SIS'"]  Charleston  and  agreed  to  place  her  in  "the 
service   of    the   United    States.     Accordingly, 
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with  the  consent  of  Captain  Moore,  of  the  quar- 
termaster's department,  he  fixed  $150  per  day 
as  the  compensation  for  her  use.  Neither  this 
sum  nor  any  other  was  ever  paid  for  this  use, 
although  the  steamer  was  in  the  service  of  the 
governmfent  until  April,  1866,  when,  under  an 
order  from  the  quartermaster  general's  office, 
directing  that  vessels  captured  at  Charleston 
should,  when  not  required  by  the  quartermas- 
ter's department,  be  turned  over  to  the  agents 
of  the  treasury,  she  was  sold  and  the  proceeds 
paid  into  the  treasury. 

It  is  impossible  to  suppose  that  Tower  would 
have  made  *the  contract  he  did  with  [*313 
Slawson  if  he  had  been  informed  of  tlie  true 
state  of  affairs  with  reference  to  this  steamer, 
and  in  the  absence  of  proof  on  the  subject  it  is 
a  fair  presumption  that  he  was  kept  purposely 
in  ignorance  of  the  fact  that  she  had  been  en- 
gaged constantly  for  nearly  two  years  preced- 
ing the  occupation  of  Charleston  by  the  Fed- 
eral forces,  with  the  consent  of  the  owner,  in 
cari-ying  on  war  against  the  United  States. 
The  object  of  Slawson  in  the  transaction  was 
obvious.  If  he  could,  through  the  instrumen- 
tality of  Tower,  get  his  steamer  in  the  service 
of  the  government  at  a  stated  compensation, 
he  would  have  a  chance  at  least  to  save  her 
from  being  treated  as  prize  of  war  and,  if  so, 
to  obtain  a  remunerative  price  for  her  future 
employment.  The  circumstances  at  the  time 
were  favorable  to  the  accomplishment  of  his 
object.  The  steamer  was  aground  on  a  distant 
island,  and  Tower,  although  he  had  a  right  to 
suspect,  could  not  certainly  know  the  kind  of 
use  to  which  she  had  been  previously  put.  If 
a  credulous  man,  which  would  seem  to  be  the 
case,  he  could  be  easily  imposed  on,  and  in  the 
nature  of  thin^  it  was  not  to  be  expected  that 
any  one  would  volunteer  information  to  con- 
demn the  boat  and  Slawson's  conduct  in  con- 
nection with  her. 

It  seems,  however,  that  the  mode  adopted  by 
Slawson  to  save  his  boat,  and  obtain  compen- 
sation for  her  future  use,  if  ingeniously  con- 
trived, did  not  accomplish  his  object,  for  the 
government  not  only  declined  to  pay  anything 
for  her  use,  but  appropriated  the  boat  itself  as 
the  lawful  capture  of  the  army.  This  disposi- 
tion of  the  property  was  strenuously  resisted 
by  Slawson,  as  appears  by  the  statements  of 
his  petition.  The  quartermaster's  department 
not  only  refused,  on  request  to  return  the  boat, 
but  without  notice  to  Slawson,  and  against  his 
will,  turned  it  over  to  the  agent  of  the  treas- 
ury. Learning  that  this  was  done,  he  invoked, 
without  success,  the  authority  of  the  secretary 
of  the  treasury  in  his  behalf.  This  officer  de- 
clined to  restore  the  boat,  on  the  ground  that 
by  the  act  of  transfer  to  the  treasury  depart- 
ment the  military  power  had  adjudged  and  de- 
termined the  fact  that  the  boat  was  the  lawful 
capture  or  prize  of  the  army,  and  that  he  had 
not  the  power  to  revise  *that  decision.  [*314L 
She  was  accordingly  Sold  and  the  net  proceeds 
paid  into  the  treasury.  Slawson  insists  that  he 
IS  entitled  to  these  proceeds  under  the  act  to 
provide  for  the  collection  of  abandoned  prop- 
erty, even  if  there  had  been  a  valid  capture ; 
but  the  proviso  to  the  Ist  section  of  this  act  ex- 
pressly excludes  from  its  operation  property 
which,  like  this,  has  been  used  for  the  purpose 
of  carrying  on  war  against  the  United  States. 
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Congress  did  not  think  proper  to  become  the 
trustee  for  the  owner  of  a  steamboat  engaged, 
with  his  consent,  in  the  military  service  of  the 
enemy  at  the  very  time  Charleston  was  taken. 
It  will  not  do  to  say  that  Slawson  acted  under 
compulsion  after  his  purchase.  In  the  first 
place,  the  court  of  claims  do  not  find  this  to  be 
the  case,  and,  besides,  his  conduct  is  inconsist- 
ent with  any  such  theory,  for  he  purchased  the 
steamer  while  imder  charter  in  the  Confederate 
serrice,  and  necessarily  must  have  known  that 
he  could  not  recover  her  from  that  service.  It 
needs  no  argument  to  show  that  the  purchaser 
mider  such  circumstances  consents  that  the 
boat  shall  be  continued  in  the  same  business  in 
which  she  has  been  engaged  from  the  com- 
mencement of  the  Rebellion.  The  claimant  is, 
therefore,  excluded  from  the  benefit  of  the  cap- 
tured and  abandoned  property  act,  and  as  the 
court  of  claims  has  no  jurisdiction  to  try  a 
case  growing  out  of  the  appropriation  of  prop- 
erty by  the  army  or  navy,  it  follows  that  its 
judgment  must  be  affirmed. 


JAMhS  B.  WALKER,  Plff,  in  Err., 

V. 

WILLIAM  H.  WHITEHEAD. 

(See  S.  C.  16  Wall.  314-318.) 

Lem    lom    contractus — act    changing    remedy, 

tchen  void. 

1.  The  laws  which  exist  at  the  time  and  place  of 
tbe  makinfir  of  a  contract,  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  it.  This  em- 
braces alike  those  which  affect  its  validity,  con- 
•Croction,  discharge  and  enforcement. 

2.  The  ideas  of  validity  and  remedy,  are  insep- 
arable, and  both  are  parts  of  the  obligation  which 
Is  guaranteed  by  the  Constitution  against  impair- 
inent. 

3.  The  states  may  change  the  remedv,  provided 
ao  aabstantial  right  secured  by  the  contract  is  im- 
paired. Whenever  such  a  result  is  produced  by 
the  act  In  question,  to  that  extent  it  is  void. 

[No.  123.] 
Argued  Feb,  24,  1873,    Decided  Mar.  SI,  1873. 

IN  ERBOR  to  the  Supreme  Court  of  the  State 
of  Georgia. 

Suit  was  brought  by  the  appellant  in  the  su- 
perior court  of  Baker  county,  Georgia,  upon 
a  certain  promissory  note.  Judgment  having 
been  entered  in  that  court  dismissing  the  com- 
plaint and  affirmed  by  the  supreme  court  of 
the  state,  the  plaintiff  sued  out  this  writ  of 
«Tor. 

The  case  is  fully  stated  by  the  court. 

Mr.  IP.  Phillipa,  for  plaintiff  in  error. 

Mr.  S.  M.  Joluiion,  for  defendant  in  error. 

Mr.  Justice  Svrajiie  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  8tat«3  of  Georgia. 

The  case,  as  it  appears  in  the  record,  is  as 
follows:  On  the  1st  of  January,  1870,  the 
plaintiff  in  error  instituted  this  suit  against 
the  defendant  in  error  upoii  a  promissory  note, 
Bttde  by  the  latter  to  the  former,  dated  March 
28,  1864,  for  $7,219.47,  payable  on  the  19th  of 
March  then  next  ensuii^.  The  defendant  in- 
terposed two  pleas : 

1.  That  after  the  maturity  of  the  note  he 

Nora. — ChcAfje  of  remedy  tLs  impairment  of  oh- 
Uffittion  of  r  m'tract — see  noifis,  1  L.  R.  A.  856 ; 
4  I..  R.  A.  348. 


hmd  tendered  payment  in  Confederate  treasury 
notes. 

2.  That  he  was  a  loser,  by  the  result  of  the 
late  war  against  the  United  States,  of  one  hun- 
dred n^oes  worth  $50,000,  and  of  Confederate 
securities  of  the  value  of  $20,000;  that  he  was 
a  citizm  of  the  Confederate  states  who  waged 
and  carried  on  that  war,  and  that  he  pleads 
those  losses  as  an  offset  to  the  demand  of  the 
plaintiff  to  the  amount  of  the  principal  and  in- 
terest of  that  demand. 

When  the  case  was  called  on  the  calendar  the 
defendant  moved  the  court  to  dismiss  it,  be- 
cause the  plaintiff  had  not  filed  an  affidavit  of 
the  payment  of  the  taxes  upon  the  note  as  re- 
quired by  the  act  of  the  legislature  of  Georgia 
of  the  13th  of  October,  1870.  The  plaintiff  ob- 
jected upon  several  grounds.  The  court  over- 
ruled his  objection,  and  dismissed  the  case. 
The  plaintiff  thereupon  removed  it  to  the  su- 
preme court  of  the  state.  That  court  affirmed 
the  judgment  of  the  court  below. 

*The  1st  and  2d  sections  of  the  act  [*316 
referred  to  are  as  follows: 

'*Sec.  1.  That  in  all  suits  pending,  or  here- 
after brought,  in  or  before  any  court  of  the 
state  foimded  upon  any  debt  or  contract  or 
cause  of  action  made  or  implied  before  the  1st 
June,  1865,  or  upon  any  other  debt  or  con- 
tract in  renewal  thereof,  it  shall  not  be  lawful 
for  the  plaintijr  to  have  a  verdict  or  judgment 
In  his  favor,  tmless  he  has  made  it  clearly  to 
appear  before  the  tribunal  trying  the  same  that 
all  legal  taxes  chargeable  by  law  upon  the  same 
have  been  duly  paid  for  each  year  since  the 
making  or  implymg  of  said  debt  or  contract." 

"Sec.  2.  In  any  kuit  now  pending,  or  here- 
after brought,  it  shall  be  the  duty  of  the  plain- 
tiff, within  six  months  after  the  passage  of 
this  act,  if  the  suit  be  pending,  and  at  the  filing 
of  the  writ,  if  the  suit  be  hereafter  brought,  to 
file  with  the  clerk  of  the  court  of  justice  an 
affidavit,  if  the  suit  was  founded  on  any  debt 
or  contract  as  described  in  section  one,  that  all 
legal  charges  chargeable  by  law  upon  such  debt 
or  contract  have  l^n  duly  paid,  or  the  income 
thereon  for  each  year  since  the  making  of  the 
same,  and  that  he  expects  to  prove  the  same 
upon  the  trial;  and,  upon  failure  to  file  such 
affidavit  as  herein  required,  said  suit  sharl,  on 
motion,  be  dismissed.'' 

The  4th  section  declares  it  to  be  a  condition 
precedent  to  a  recovery  that  "the  said  debt  has 
been  regularly  given  in  for  taxes,  and  the  taxes 
paid." 

The  5th  section  provides,  in  respect  of  judg- 
ments already  rendered,  that  no  levy  or  sale 
shall  be  made  unless  an  affidavit  be  made  that 
all  taxes  "have  been  duly  paid  from  tha  time 
of  making  said  contract  to  the  time  of  attach- 
ing the  affidavit." 

The  6th  section  provides  that  in  all  cases  of 
indebtedness  of  this  class  the  defendant  may 
offset  "any  losses  he  may  have  suffered  by,  or 
in  consequence  of,  the  late  war  against  the 
United  States,"  whether  the  said  losses  "be 
from  the  destruction  or  depreciation  of  prop- 
erty." 

The  7th  section  declares  that  these  damages 
shall  not  be  considered  as  "too  remote  or  specu- 
lative, if  it  appear  that  they  were  fairly  and 
legitimately  produced,  directly  or  indirectly,  by 
said  war  or  the  results  thereof." 
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317*]  'The  9th  section  provides  tliat  these 
losses  by  the  war  may  be  offset  against  judg- 
ments already  rendered. 

The  14th  section  provides  that,  as  to  such 
debts  due  to  widows  and  minors,  they  are  to 
be  settled  "upon  the  principles  of  equity,  tak- 
ing into  consideration  the  relative  loss  of  prop- 
erty sustained  by  the  plaintiff  and  defendant.'* 

The  15th  section  provides  that  the  provisions 
of  the  14th  are  not  to  apply  where  the  defend- 
ant is  in  possession  of  the  property,  for  the 
purchase  of  which  the  said  contract  was  en- 
tered into,  with  this  proviso:  that  "the  de- 
fendant may  elect  to  give  up  the  property  in 
his  possession  for  which  such  contract  was  en- 
tered into,  and  such  election  shall  be  the  full 
discharge  of  such  indebtedness." 

The  contract  here  in  question  is  within  the 
predicate  of  this  act.  It  was  made  more  than 
six  years  before  the  act  was  passed.  The  act 
was  retrospective — denounced  a  penalty  not 
before  prescribed  for  the  non-payment  of  taxes 
• — and,  if  such  delinquency  had  existed  for  a 
single  year,  confiscated  the  debt  by  making  any 
remedy  to  enforce  payment  impossible.  The 
denunciation  and  the  penalty  came  together. 
There  was  no  warning  and  there  could  be  no 
escape.  The  purpose  of  the  act  was  plainly 
not  to  collect  back  taxes,  that  was  neither  ask- 
ed nor  permitted  as  a  means  of  purgation,  but 
to  bar  the  debt  and  discharge  the  debtor. 

The  act  is  not  an  ex  post  facto  law  only  be- 
cause that  phrase  in  its  legal  sense  is  confined 
to  crimes  and  their  punishment. 

The  Constitution  of  the  United  States  de- 
clares that  no  state  shall  pass  any  "law  impair* 
ing  the  obligation  of  contracts." 

These  propositions  may  be  considered  eon- 
sequent  axioms  in  our  jurisprudence: 

The  laws  which  exist  at  the  time  and  place 
of  the  making  of  a  contract,  and  where  it  is  to 
be  performed,  enter  into  and  form  a  part  of  it. 
This  embraces  alike  those  which  affect  its  va^ 
lidity,  construction,  discharge, and  enforcement. 

Nothing  is  more  material  to  the  obligation 
of  a  contract  than  the  means  of  its  enforce- 
318*]  ment.  The  ideas  of  validity  *and  rem- 
edy are  inseparable,  and  both  are  parts  of  the 
obligation  wnich  is  guaranteed  by  the  Consti- 
tution against  impairment; 

The  obligation  of  a  contract  "is  the  law 
which  binds  the  parties  to  perform  their  agree- 
ment;" 

Any  impairment  of  the  obligation  of  a  con- 
tract, the  degree  of  impairment  is  immaterial, 
is  within  the  prohibition  of  the  Constitution; 

The  states  may  change  the  remedy,  provided 
no  substantial  right  secured  by  the  contract  is 
impaired.  Whenever  such  a  result  is  produced 
by  the  act  in  question,  to  that  extent  it  is  void. 
The  states  are  no  more  permitted  to  impair  the 
efficacy  of  a  contract  in  this  way  than  to  attack 
its  vitality  in  any  other  manner.  Against  all 
assaults  coming  from  that  quarter,  whatever 
guise  they  may  assume,  the  contract  is  shielded 
by  the  Constitution.  It  must  be  left  with  the 
same  force  and  effect,  including  the  substantial 
means  of  enforcement  wliich  existed  when  it 
was  made.  The  guaranty  of  the  Constitution 
ghrca  it  protection  to  that  extent.  Von  Hoff- 
man V.  Quincy,  4  Wall.  535,  18  L.  ed.  403. 

The  effect  of  these  propositions  upon  the. 
judgment  before  us  requires  but  a  single  re- 
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mark.  A  clearer  case  of  law  impairing  the  ob- 
ligation of  a  contract,  within  the  meaning  of 
the  Constitution,  can  hardly  occur. 

The  judgment  of  the  Supreme  Court  of  (Geor- 
gia ia  reversed,  and  the  cause  will  he  remanded 
to  that  courtf  loith  directions  to  enter  a  judg- 
ment  of  reversal,  and  then  to  proceed  in  con' 
formity  to  this  opinion. 


•NEW  ORLEANS  INSURANCE  AS-    [•378 
SOCIATION,  Plff.  in  Err., 

V. 

RINALDO  PIAGGIO. 

(See  S.  C.  16  Wall.  378-390.) 

Damages,  not  recoverable  in  addition  to  inter- 
est — remitting  same — refusal  to  charge — in- 
struction to  jury, 

1.  Plaintiff  cannot  recover  special  damages  for 
the  detention  of  money  due  to  him  beyond  what 
the  law  allows  as  interest. 

2.  The  act  of  the  jury  in  allowing  the  plaiutilT 
$5,000  for  the  detention  of  the  money  due  under 
the  policies  sued  upon,  in  addition  to  lawful  in- 
terest, and  the  act  of  the  circuit  court  in  includ- 
ing that  amount  in  the  judgment,  were  erroneous. 

3.  This  court,  in  such  case,  instead  of  granting 
a  new  venire,  may  modify  the  judgment  by  deduct- 
ing the  amount  erroneously  allowed. 

4.  It  is  not  error  for  the  court  to  refuse  to 
charge  the  jury  that  the  plaintiff  had  no  right  to 
abandon  the  voyage,  when  it  was  proved  that  the 
defendants  had  accepted  the  abandonment; 

5.  Nor  to  refuse  to  charge  the  jury  that  an  aban- 
donment made  and  accepted  through  error  is  void, 
when  no  evidence  is  given  to  show  error  by  either 
party ; 

6.  Nor  to  refuse  to  charge  the  jury  as  requested, 
when  the  record  contains  no  sufficient  information 
that  such  an  instruction  was  material  to  the  is- 
sues between  the  parties ; 

7.  Nor  to  instruct  the  Jury  that  they  may  find 
upon  a  question,-  when  It  does  not  appear  that  evi- 
dence had  not  been  given  sufficient  to  warrant  the 
Jury  to  pass  upon  the  question. 

[No.  145.] 
Argued  Mar.  5,  1875.    Decided  Mar,  SI,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Suit  was  brought  in  the  court  below  by  the 
defendant  in  error,  upon  a  certain  policy  of 
marine  insurance.  Judgment  having  been  given 
for  the  plaintiff,  the  defendant  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Wm.  M.  Evarta  and  A.  Vorhees, 
for  plaintiff  in  error: 

The  judgment  must  be  reversed,  and  the  ver- 
dict set  aside  and  a  new  trial  ordered,  for  the 
manifest  error  whereby  a  recovery  was  had, 
over  and  above  the  sums  of  insurance  in  both 
the  vessel  and  the  freight  policies  and  interest 
thereon,  for  the  sum  of  $5,000  and  interest 
thereon,  as  damages  to  the  plaintiff  for  non- 
payment of  the  loss  under  the  freight  policy, 
as  the  plaintiff  desired,  and,  at  one  time,  had 
reason  to  expect. 

I.  It  is  not  necessary  to  argue  or  adduce  au- 
thorities for  the  proposition  that  interest  is  the 
only  damages  for  the  'simple  non-payment  of 

NoTK. — Abondonment;  what  ia;  effect  of;  when 
insured  may  abandon;  not  bound  to  abandon — see 
note  lo  Bradiie  v.  Maryland  Ins.  Co.  9  L.  ed.  U.  S. 
112:1 ;  and  note  to  Pennock  v.  Dialogue,  7  L.  ed. 

U-  S.  327.  ««  «    « 
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money  according  to  duty,  or  to  implied  or  ex- 
press contracts. 

The  allowance  of  damages  for  exchange  and 
re-exchange  against  the  drawer  of  a  protested 
foreign  bill  of  exchange,  by  the  law  merchant 
or  by  expressed  statute,  proceeds  upon  the 
special  element  of  that  contract  providing  for 
payment  at  a  particular  and  foreign  place. 

II.  The  gross  absurdity  of  the  plaintiff's 
claim  of  $15,000  damages  for  disappointment 
in  the  early  and  volimtary  payment  of  the  simi 
of  $5,700,  before  it  was  due,  in  fact  or  in  date, 
is  scarcely  modified  by  the  jury's  allowance  of 
the  sum  of  only  $5,000  on  that  account. 

III.  Upon  what  "reasons  orally  assigned" 
the  learned  Judge  Durell  refused  to  set  aside 
this  verdict  as  contrary  to  law,  when  he  had 
himself  charged  the  jury  "that  the  only  dam- 
ages which  the  insured  can  claim  for  with- 
holding pavment  of  policies  of  insurance  dur- 
ing judicial  contestation  to  test  their  liability 
on  the  same,  are  assessed  by  law  as  legal  in- 
terest^ and  that  profits  in  expectation  are  too 
remote  to  be  considered,"  we  can  only  con- 
jecture. 

Manifestly,  the  verdict  of  the  jury  is  flatly 
against  this  charge,  and  must  have  been  wholly 
nnsupported  by  any  evidence,  as  the  court,  on 
the  defendant's  objection,  seems  to  have  over- 
nxJed  proof  of  such  damages  at  the  trial. 

rV.  That  this  is  error,  on  the  face  of  the  rec- 
ord, and  without  any  reference  to  any  possible 
evidence  or  ruling  at  the  trial,  and  that,  for 
this  error,  the  judgment  below  must  be  re- 
versed^  is  indisputable. 

Mr.  T.  J.  Durant,  for  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Dae  application  was  made  by  the  plaintiff  to 
the  corporation  defendants  for  a  policy  of  in- 
surance upon  the  brig  Silicia,  of  which  he 
vas  the  owner,  and  on  the  11th  of  July,  1870, 
he  effected  with  the  defendants  such  a  contract, 
for  the  period  of  one  year,  lost  or  not  lost,  the 
brig  then  lying  in  the  port  of  New  Orleans, 
whereby  the  defendants  insured  the  vessel 
against  the  perils  of  the  seas  and  other  risks 
of  her  intended  voyage,  as  more  fully  appears 
in  the  policy. 

It  also  appears  that  the  plaintiff,  five  days 
later,  having  freighted  the  brig  with  cotton  for 
Ilelsingf  ors,  in  the  Gulf  of  Finland,  also  affect- 
ed insurance,  with  the  defendants,  upon  her 
freight  list  for  $5,700,  pavable  to  his  own  or- 
der in  gold,  as  shown  by  the  Certificate  filed  in 
the  case,  which  represents  and  takes  the  place 
of  a  policy  as  fully  as  if  the  property  was  cov- 
ered by  such  an  instrument,  issued  direct  to 
the  holder  of  the  certificate. 

Well  appointed  and  in  good  order  and  condi- 
tion, the  brig,  on  the  20th  of  the  same  month, 
985*]  left  her  port  of  departure  *laden  with 
a  valuable  cargo  of  cotton  and  properly  of- 
ficered and  manned,  but  was  subsequently  com- 
pelled, by  perils  of  the  seas  and  unavoidable 
accidents,  to  put  into  the  port  of  Matanzas, 
Cuba,  in  distress  and  disabled,  for  the  security 
of  the  property  concerned  and  the  preservation 
of  the  uves  of  those  on  board;  that  being  dis- 
abled and  in  want  of  repairs  she  remained  in 
that  harbor  for  that  purpose,  and  that  while 
Uiere,  and  before  her  repairs  were  completed, 
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she  was  driven  ashore  by  a  hurricane,  and  in 
spite  of  every  exertion  which  could  be  made  to 
save  her,  was  wrecked  and,  with  her  cargo,  was 
entirely  lost. 

Payment  of  the  sums  insured  being  refused, 
the  plaintiff  instituted  the  present  suit  to  re- 
cover the  amoimt,  claiming  also  $15,000  in  ad- 
dition  thereto,  as  damages  for  the  delay  in 
fulfilling  the  contract.  Testimony  was  taken, 
and  the  parties  went  to  trial ;  and  the  jury,  un- 
der the  instructions  of  the  court,  returned  a 
verdict  for  the  plaintiff,  and  the  defendants  ex- 
cepted and  suea  out  the  present  writ  of  error. 

By  the  terms  of  the  policy,  the  brie  was 
valued  at  $10,000,  but  the  risk  taken  by  tne  de- 
fendants on  the  vessel  was  only  $7,000,  as  ap- 
pears by  the  policy. 

Exceptions  were  taken  by  the  defendants  to 
the  refusal  of  the  court  to  instruct  the  jury,  as 
requested,  and  to  the  instructions  given  by  the 
court  to  the  jury,  and  they  also  assign  for  error 
the  finding  by  the  jury,  of  $5,000  damages,  and 
the  allowance  of  the  same  in  the  judgment  of 
the  court,  and  also  of  the  allowance  in  the 
judgment  of  the  loss  under  the  policy. 

These  allowances  are  specified  in  the  verdict, 
substantially  as  follows:  that  the  plaintiff 
shall  recover  the  sum  of  $7,000  under  his  policy 
on  the  vessel,  the  sum  of  $5,700,  gold  coin,  un- 
der his  policy  on  the  freight  list,  with  interest, 
as  prayed  in  his  petition,  and  the  further  sum 
of  $5,000  damages,  with  interest  at  the  rate  of 
five  per  cent  from  the  date  of  judicial  demand. 

Judgment  was  rendered  for  the  plaintiff,  as 
follows:  by  reason  of  the  verdict  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  do  have 
and  recover  tlte  sum  of  $7,000  •under  [•386 
his  policy  on  the  brig,  the  sum  of  $5,700,  gold 
coin,  under  his  policy  on  the  freight  list,  to- 
gether with  five  per  cent  interest  on  said  two 
sums  from  September  29,  1870,  till  paid;  and 
the  further  sum  of  $5,000  damages,  with  five 
per  cent  interest  from  the  14th  of  December, 
the  day  of  judicial  demand,  till  paid,  and  costs 
of  suit. 

Errors  apparent  in  other  parts  of  the  record 
may  be  re-examined,  as  well  as  those  which  are 
shown  in  the  bill  or  bills  of  exceptions,  and  it 
is  too  plain  for  argument  that  the  verdict  and 
judgment  are  a  part  of  the  record.  Whenever 
the  error  is  apparent  in  the  record  the  rule  is 
that  it  is  open  to  re-examination,  whether  it  be 
made  to  appear  by  bill  of  exceptions  or  in  any 
other  manner;  and  it  is  everywhere  admitted 
that  a  writ  of  error  will  lie  when  a  party  is 
aggrieved  by  an  error  in  the  foundation  pro- 
ceedings, judgment  or  execution  of  a  suit  in  a 
court  of  record. 

Suydam  v.  Williamson,  20  How.  433,  437,  15 
L.  ed.  980;  Bennett  v.  Butterp^rth,  11  How. 
669;  Slacum  v.  Pomery,  6  Cranch,  221;  Gar- 
land V.  Davis,  4  How.  131;  Cohens  v.  Va,  6 
Wheat.  410. 

Damages  were  claimed  by  the  plaintiff  in 
this  case  for  alleged  loss  on  account  of  the  fail^ 
ure  of  the  defendants  to  make  payments  as 
stipulated  in  the  policy,  and  it  appears  by  the 
verdict  that  the  jury  awarded  to  the  plaintiff 
$5,000  on  that  account,  in  addition  to  lawful 
interest.  Apart  from  that,  it  also  appears  that 
the  court,  in  computing  the  judgment,  allowed 
the  same  sum  for  the  same  claim. 

Interest  is  allowable  as  damages  in  such  a 
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case  from  the  time  the  payments  were  due,  or 
from  demand  made,  where  the  defendant  re- 
fuses to  accoimt  or  make  payment,  hut  the 
plaintiff  cannot  recover  special  damages  for  the 
detention  of  money  due  to  him  beyond  what  the 
law  allows  as  interest.  Kendall  v.  Stokes,  -3 
How.  102;  Pope  v.  Barrett,  1  Mass.  117;  Sea- 
right  V.  Calbraith,  4  Dall.  325.  Where  a  prin- 
cipal sum  is  to  be  paid  at  a  specific  time,  the 
law  implies  an  agreement  to  make  good  the  loss 
arising  from  a  default  by  the  payment  of  law- 
ful interest.  Robinson  v.  Bland,  2  Burr.  1086; 
387*]  Sedg.  Dam.  4th  ed.  434.  "Tested  by 
these  considerations,  it  is  quite  clear  that  the 
act  of  the  jury  in  allowing  the  plaintiff  $5,000 
for  the  detention  of  the  money  due  under  the 
policies,  in  addition  to  lawful  interest,  and  the 
act  of  the  circuit  court  in  including  that 
amount  in  the  judgment,  were  erroneous;  and 
inasmuch  as  the  error  is  apparent  both  in  the 
verdict  and  iir  the  judgment,  it  is  equally  clear 
that  it  is  a  matter  which  is  re-examinable  in 
this  court  on  a  writ  of  error ;  and,  having  come 
to  that  conclusion,  the  only  remaining  inquiry 
in  this  connection  is :  what  disposition  shall  be 
made  of  the  case? 

Errors  of  the  kind,  it  is  insisted  by  the  de- 
fendants, necessarily  require  that  a  new  venire 
shall  be  ordered,  but  the  act  of  Congress  to 
further  the  administration  of  justice,  provides 
that  the  appellate  court  may  affirm,  modify  or 
reverse  the  judgment,  decree  or  order  brought 
before  it  for  review,  or  may  direct  such  judg- 
ment, decree  or  order  to  be  rendered,  or  such 
further  proceedings  to  be  had  by  the  inferior 
court  as  the  justice  of  the  case  may  require; 
and  in  view  of  that  provision  the  court  is  not 
inclined  to  adopt  the  course  suggested  by  the 
defendants,  as  it  would  lead  to  unnecessary  de- 
lay and  expense.    17  Stat,  at  L.  197. 

Verdicts,  it  is  said,  are  either  general  or 
special,  and  that  if  there  is  error  in  a  case 
where  the  verdict  is  general  it  can  only  be  cor- 
rected by  a  new  trial,  and  it  must  be  admitted 
that  the  rule,  as  suggested,  finds  much  counte- 
nance in  the  text-books ;  nor  will  it  be  necessary 
to  depart  from  that  rule  in  the  present  case. 
Strictly  speaking,  a  special  verdict  is  where  the 
jury  find  the  facts  of  the  case  and  refer  the  de- 
cision of  the  cause  to  the  court,  with  a  condi- 
tional conclusion,  that  if  the  court  is  of  the 
opinion,  upon  the  whole  matter  as  found,  that 
the  plaintiff  is  entitled  to  recover,  then  the 
jury  find  for  the  plaintiff;  but  if  otherwise, 
then  they  find  for  the  defendant.  Mumford  v. 
Wardwell,  6  Wall.  432,  18  L.  ed.  759;  Suydam 
V.  WilUa}n8on,  supra;  3  Bl.  Com.  377. 

Examples  of  special  verdicts  less  formal, 
however,  may  be  found,  and  the  usual  course  is 
388*]  to  sustain  such  verdicts  if  *they  con- 
tain all  the  facts  necessary  to  a  proper  judg- 
ment between  the  parties  in  respect  to  the  mat- 
ter in  controversy.  Courts  also,  in  the  trial  of 
issues  of  fact,  often  propound  questions  to  a 
jury,  and  the  rule  is  well  settled  that  such  a 
special  finding,  even  when  it  is  inconsistent 
with  the  general  verdict,  shall  control  in  de- 
termining what  judgment  shall  be  rendered  in 
the  case.  Rambo  v.  Wyatt,  32  Ala.  363;  Fras- 
ohicris  v.  Hcnriques,  6  Abb.  Pr.  (N.  S.)  263; 
Anonymous,  3  Salk.  373;  Trust  Co.  v.  Harris, 
2  Bosw.  87 ;  Adamson  v.  Rose,  30  Ind.  383. 

Undoubtedly,  a  special  verdict  is  erroneous  if 
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it  does  not  find  all  the  facts  essential  to  th« 
rendering  of  the  judgment;  but  if  it  contain 
all  the  facts  reauired  for  that  puri>ose  the  bet- 
ter opinion  is  that  the  court  of  original  juris- 
diction may  render  such  judgment  as  the  facts 
found  require,  and  if  they  err,  and  the  error  is 
apparent  in  the  record,  that  such  error  may  be 
re-examined  on  writ  of  error  in  this  co^rt. 
O'Brien  v.  Palmer,  49  111.  73 ;  Manning  v.  ifon- 
aghan,  23  N.  Y.  541 ;  Seward  v.  Jackson,  8  Cow. 
406;  Monkhouse  v.  Hay,  8  Price,  280;  If oody 
V.  McDonald,  4  Cal.  299;  Langley  v.  Warner, 
3  N.  Y.  329;  Moffet  v.  Sackett,  18  N.  Y.  528. 
Confirmation  of  this  view  as  the  correct  one 
is  also  derived  from  the  act  of  Congress  which 
permits  parties  to  waive  a  jury  and  submit  the 
issues  of  fact,  in  civil  cases,  to  the  court,  as 
the  provision  in  that  act  is  that  the  finding 
may  be  general  or  special,  and  that  it  shall 
have  the  same  effect  as  the  verdict  of  a  jury. 
Special  findings,  under  that  provision,  never 
have  a  conditional  conclusion,  and  yet  the  re- 
view extends,  by  the  express  words  of  the  act, 
to  the  determination  of  the  sufficiency  of  the 
facts  found  to  support  the  judgment.  13  Stat, 
at  L.  501. 

All  the  facts  are  found  in  this  case,  and  they 
are  all  apparent  in  the  record,  and  inasmuch 
as  the  question  to  be  determined  is  what  judg- 
ment ought  to  be  rendered  on  those  facts,  the 
court  is  of  the  opinion  that  it  is  not  necessary 
to  order  a  new  venire- 
Five  bills  cf  exceptions  were  tendered  and 
allowed,  as  follows: 

*  ( 1)  Because  the  court  refused  to  in-  [*389 
struct  the  jury  that  if  they  loimd  that  the 
plaintiff  abandoned  the  voyage  when  he  had 
no  right  to  make  the  abandonment  under  the 
policy,  then  the  plaintiff  cannot  recover  for  the 
insurance  on  the  freight  list,  but  the  bill  of 
exceptions  states  that  the  court  refused  to  give 
the  charge  because  it  was  in  proof  that  an 
abandonment  had  been  made  and  accepted 
without  fraud  and  in  accordance  with  the  ad- 
vice of  the  defendants,  which  is  all  that  need 
be  said  of  the  subject. 

(2)  Because  the  court  refused  to  charge  the 
jury  that  an  abandonment  made  by  the  plain- 
tiff through  error  and  accepted  through  error 
by  the  defendants,  whether  conditionally  or  un- 
conditionally, is  null  and  void,  if  not  warrant- 
ed at  the  time,  under  the  policy  of  insurance; 
but  the  bill  of  exceptions  states  that  the  court 
refused  so  to  instruct  the  jury  because  no  evi- 
dence had  been  given  to  show  error  by  either 
party,  which  is  certainly  a  good  reason  for  de- 
clining to  give  the  instruction.  United  States 
V.  Breitling,  20  How.  252,  15  L.  ed.  900;  Oood- 
man  v.  Simonds,  20  How.  359,  15  L.  ed.  938. 

(3)  Because  the  court  refused  to  instruct 
the  jury  substantially  as  in  the  first  request, 
and  which  was  declined  for  the  same  reason. 

(4)  Because  the  court  refused  to  instruct 
the  jury  as  requested  in  respect  to  a  policy  of 
re-insurance  executed  by  the  defendants  on  the 
cargo  of  the  brig;  but  the  record  contains  no 
sufficient  information  that  such  an  instruction 
was  material  to  the  issues  between  the  parties. 

(5)  Because  the  court  instructed  the  jury 
that,  independent  of  the  abandonment,  if  they 
believed  there  was  an  actual  total  loss,  by  storm 
and  disaster  of  the  sea,  the  plaintiff  had  a  right 
to  recover.  Doubt  cannot  be  entertained  of  the 
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correctness  of  that  instruction  as  an  abstract 
proposition,  and  inasmuch  as  it  is  not  stated  in 
the  bill  of  exceptions  that  evidence  had  not 
been  given  sufficient  to  warrant  the  jury  in 
passing  upon  the  question,  it  is  plain  that  it 
lumishes  no  proper  ground  to  reverse  the  judg- 
ment. 

Deviation  is  also  set  up  as  a  defense,  but  the 
390*]  record  contains  *no  evidence  upon  the 
subject,  nor  is  anv  such  question  presented  in 
any  one  of  the  bills  of  exceptions. 

Judgment  reversed  and  modified,  hy  disal- 
lotcing  the  sum  of  $5,000  damages  found  hy  the 
jury  and  included  in  the  judgment,  and  the 
interest  allowed  on  the  same,  and  the  cause  re- 
manded,  with  directions  to  enter  a  judgment 
for  the  plaintiff  for  the  residue  found  by  the 
ji^ry,  tcith  interest. 


JOHN  PHELPS  PUTNAM,  Hem*  Ely,  Exec- 
utor of  C.  Arthur  Ely,  Deceased,  and  Steven- 
son Burke,  Appts., 

V. 

NEW  ALBANY  AND  SANDUSKY  CITY 
JUNCTION  RAILROAD  COMPANY, 
Thomas  L.  Smith  et  ah 

(See  S.  e  •'Burke  v.  Smith,"  16  Wall.  390-402.) 

Directors,  release  of  stockholder  hy — condi- 
tional suhscriptibn,  when  valid — laches,  de- 
fense of  in  equity. 

1.  The  directors  of  a  company  are  Incompetent 
to  reieAse  an  original  subscriber  to  its  capital 
atock,  or  to  make  any  arrangement  witb  bim  bv 
which  the  company,  its  creditors  or  the  state  shall 
lose  all  the  benefit  of  his  subscription. 

2.  Conditions  attached  to  subscriptions,  which, 
if  valid,  lessen  the  capital  of  the  company,  are  a 
fraod  upon  the  grantor  of  the  franchise,  and  upon 
those  wbo  may  become  creditors  of  the  corpora- 
tton,  and  upon  unconditional  stockholders. 

3.  The  principle  is  not  applicable  to  a  condition 
allowing  a  transfer  of  the  stock  originally  sub- 
scribed to  another  party  on  his  subscribing,  where 
Bo  capital  is  lost  by  the  transfer. 

4.  In  sach  case,  if  the  transfer  is  made,  the  or- 
igtnal  sub8crll>ers  are  not  liable  to  creditors  for 
me  amonnt  of  the  stock  thus  transferred. 

5.  A  court  of  equity  will  not  set  aside  a  fraud- 
ulent transaction  at  the  suit  of  one  who  has  l)een 
qniesoent  during  a  period  longer  than  that  fixed  by 
the  statute  of  limitations,  after  he  had  knowledge 
of  the  fraud,  or  after  he  was  put  upon  inquiry 
with  the  means  of  knowledge  accessible  to  him. 

[No.  131.] 
Argued  Feb.  f7,  1873.    Decided  Mar.  SI,  187S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellants  as  judgment  creditors, 
to  compel  the  respondents,  whom  they  alleged 
to  be  rightfully  indebted  to  the  judgment 
debtors,  to  pay  their  said  judgment.  A  decree 
waa  entered  in  said  court  in  favor  of  the  re- 
spondents; whereupon  the  complainants  took 
an  appeal  to  this  court.  But  the  said  decree 
waa  at  the  same  time  in  favor  of  the  complain- 
aata  aa  against  the  city  of  New  Albany,  which 
waa  one  of  the  original  respondents.  From  this 
part  of  the  decree  the  city  of  New  Albany  took 
an  appeal  to  this  court. 

See  78  U.  S.  96,  20  L.  ed.  155. 

The  case  is  further  stated  by  the  court. 

SoTU. — Stockholder  cannot  he  released  from  his 
9mh9eription  contract — see  note,  7  L.  R.  A.  706. 

16  Wall. 


Messrs.  S.  Burke  and  A.  O.  Porter,  J.  A. 
Garfield,  and  Harrison,  for  appellants: 

The  directors  had  no  power  to  release  the 
subscribers  from  their  obligations  to  pay  for 
stock  subscribed.  This  has  often  been  attempted 
but  the  courts  have  uniformly  held  all  such  at 
tempts  to  be  ultra  vires  and  void.  A  reference 
to  a  few  leading  cases  will  illustrate  the  point 
and  show  that  the  attempted  release  in  this 
case  was  null  and  void. 

48  Pa.  St.  29. 

Directors  of  a  railroad  company  are  trus- 
tees for  all  the  stockholders,  and,  in  a  very 
just  sense,  for  the  commonwealth.  It  is  an 
abuse  of  their  trust,  wholly  unauthorized  and 
at  war  with  the  design  of  the  charter,  to  single 
out  some  of  the  stock  subscribers  and  release 
them  from  their  liability.  No  such  authority 
in  them  has  ever  been  recognized.  It  is  neitiier 
supported  by  reason  or  authority. 

See  Aug.  &  Ames,  Corp.  599,  606,  and  cases 
there  cited ;  Curran  v.  Arkansas,  15  How.  304 ; 
Wood  v.  Dummer,  3  Mas.  308;  Ogilvie  v.  Ins. 
Co.  22  How.  380,  16  L.  ed.  349 ;  Slee  v.  Bloom, 
19  Johns.  456;  Mann  v.  Cooke,  20  Conn.  178; 
Ward  V.  Qriswoldville  Co.  16  Conn.  593 ;  Mann 
V.  Currie,  2  Barb.  294;  Adderly  v.  Storm,  6 
Hill,  624,  629. 

In  1866  the  same  question  came  before  the 
court  of  chancery  appeals  in  Enerland,  in  what 
is  known  as  the  Stanhope  Case.  That  court 
unanimously  held  such  a  transaction  and  re- 
lease void  at  the  instance  of  other  stockhold- 
ers, even  although  not  questioned  until  four- 
teen years  after  the  release  and  after  Stan- 
hope's death. 

A  similar  case  is  reported  in  27  Eng.  L.  &  E. 
572,  and  such  a  release  and  arrangement  held 
void  on  the  ground  that  the  agreement  was 
ultra  vires.  The  cases  reported  in  39  Eng.  L.  & 
E.  576,  34  N.  H.  124,  5  De  Gex,  M.  &  G.  284,  24 
Law  J.  (N.  S.)  130,  and  54  Eng.  Ch.  Rep.  284, 
all  depended  upon  the  same  principle,  and  in 
every  one  of  them  the  court  held  all  such  re- 
leases and  arrangements  void. 

The  release  relied  upon  in  this  case  is  void 
also,  because  the  city  had  no  corporate  power 
or  capacity  to  accept  the  transfer  of  the  stock 
in  question.  It  seems  idle  to  talk  about  the 
corporate  power  of  the  city  to  accept  and  as- 
sume to  pay  for  stock  which  it  is  not  even  pre- 
tended it  assumed  or  promised  to  pay  for.  Tlie 
answer  of  these  defendants  alleges  that  the 
stock  so  transferred  to  them  was  made  over  **at 
and  for  so  much  of  said  8,000  shares  of  stock 
so  subscribed  by  said  city;"  that  their  sub- 
scriptions in  advance  of  an  organization  under 
the  statute  were  assumed  by  a  subscription 
made  by  the  city  after  the  organization. 

It  is  enough  to  say  that  such  a  state  of  facts 
is  utterly  impossible.  Two  subscriptions  so 
utterly  unlike  cannot  be  the  same.  The  rail- 
road company  cannot  thus  merge  its  small  sub- 
scriptions in  a  large  one. 

No  process  has  yet  been  invented  whereby 
the  payment  of  one  subscription  will  pay,  not 
only  the  debt  of  the  subscriber,  but  also  that 
of  other  subscribers. 

The  record  shows  that  the  city  made  an  inde- 
pendent subscription  of  8,000  shares,  payable 
in  its  own  bonds  on  long  time.  It  did  not  as- 
sume  nor  attempt  to  assume  any  cash  subscrlp- 
tions  for  the  defendants  or  anyone  else. 
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The  act  of  the  directors  releasing  the  defend- 
ants was  void,  not  only  upon  general  prin- 
ciples, but  also  upon  the  ground  that  they  were 
all  personally  interested  in  such  release,  and 
all  availed  themselves  of  its  provisions. 

Mr,  M.  C.  Kerr,  for  appellees: 

The  New  Albany  &,  Sandusky  City  Junction 
B.  Co.  was  not  organized  under  a  special  char- 
ter or  act  of  incorporation,  but  it  was  formed 
under  the  provisions  of  the  general  railroad 
law  of  Indiana.  1  R.  S.  Gavin  &  Hoard,  p.  504, 
et  aeq. 

The  corporation  bears  date  from  the  filing  of 
the  articles  of  association  by  the  original  cor- 
porators, in  the  office  of  the  secretary  of  state, 
m  September,  1853. 

On  or  before  July  1,  1854,  the  individual  sub- 
scribers or  stockholders  did,  in  fact,  in  com- 
pliance with  the  conditions  contained  in  the 
original  articles  of  association,  and  by  virtue 
of  the  order  and  permission  of  the  directory, 
transfer  all  their  stock,  save  six  shares  each,  to 
the  city  of  New  Albany. 

Under  the  Constitution  of  Indiana,  and  in 
fact  all  laws  for  the  organization  of  corpora- 
tions in  that  state  arc  public  acts,  and  all  acts 
or  articles  of  incorporation  are  public  records, 
open  to  the  knowledge  and  inspection  of  all  the 
people;  and  it  results,  as  a  matter  of  law,  that 
all  the  people  are  charged  with  at  least  general 
and  constructive  notice  of  the  existence,  the 
purposes  and  the  terms  and  conditions  of  the 
corporations  of  the  state.  This  principle  applies 
with  still  greater  force  and  eflficiency  to  all  cor- 
porators and  persons  having  dealings  with  any 
such  corporation. 

This  action  by  th^  complainants  was  not 
commenced  until  Jan.  28,  1868.  Over  thirteen 
years  were  allowed  to  elapse  without  complaint 
and  suit.  The  complainants,  or  those  imder 
whom  they  claim,  meanwhile  had  constructive 
notice  from  the  public  records  of  the  state,  of 
the  conditions  in  the  articles  of  association, 
and  that  notice  was  at  least  sufficient  to  arouse 
their  diligence  and  put  them  upon  inquiry. 

31  Conn.  84;  1  Gall.  41. 

But  they  had,  also,  through  their  agents  and 
attorneys,  actual  notice  of  all  that  was  done  to 
carry  out  and  perfect  the  stipulation  and  pro- 
viso to  the  articles. 

25  Conn.  449;  2  McLean,  376;  4  Wheat  466. 

None  of  these  things  were  done  in  secret  by 
the  company  or  by  these  defendants.  There 
was  no  effort,  or  allegation,  or  evidence  of  any 
effort  to  conceal  the  facts.  The  first  bonds 
issued  by  the  company  bore  date  Sept.  20,  1854. 
Thus  it  appears  that  this  transaction  was  in 
fact  completed  before  the  execution  of  a  single 
bond  by  the  railroad  company.  Yet  the  owner- 
ship of  some  of  these  bonds,  thereafter  acquired 
by  the  complainants^  is  the  sole  basis  of  their 
cause  of  action. 

This  case  was  once  before  in  this  court,  and 
so  far  as  the  demand  of  the  complainants 
against  the  city  of  New  Albany  was  involved, 
the  case  was  fully  adjudicated  in  New  Albany 
v.  Burke,  11  Wall.  96,  20  L.  ed.  155.  It  is  sub- 
mitted now,  with  the  utmost  confidence,  that 
the  grounds  of  decision  in  that  case  are  appli- 
'  cable  to  this  appeal  and  are  necessarily  decisive 
against  the  complainants. 
362 


Mr.  Justice  Sirens  delivered  the  opinion  of 
the  court: 

The  complainants  are  equitable  owners  of  a 
judgment  recovered  in  1857  against  the  New 
Albany  &  Sandusky  Railroad  Company  for 
their  use  or  for  the  use  of  those  to  whose  rights 
they,  have  succeeded.  Upon  this  judgment  an 
execution  was  issued  in  1858,  which  was  re- 
turned ^*Nulla  bona"  on  the  first  of  December 
of  that  year,  and  the  present  suit  was  com- 
menced on  the  29th  of  January,  1868.  It  seeks 
to  subject  to  the  payment  of  the  judgment, 
rights  which,  it  is  alleged,  the  company  has 
against  the  appellees.  It  is  averred  that  the  ap- 
pellees, on  the  22d  of  August,  1853,  urder  the 
general  railroad  laws  of  Indiana,  organized 
Ih^  company  and  subscribed  to  its  capital 
stock,  severally,  amounts  which  they  have 
never  paid,  and  the  object  of  the  bill  is  to  com- 
pel the  payment  of  the  debts  thus  incurred, 
and  the  apolication  of  the  payments  to  the 
satisfaction  of  the  complainants'  judgment.  To 
render  intelligible  the  nature  and  merits  of 
the  controversy,  a  brief  statement  of  the  facts 
as  they  appear  is  necessary. 

On  the  22d  of  August,  1853,  under  the  gen- 
eral railroad  laws  of  the  state,  the  appellee, 
with  others,  united  in  forming  articles  of  asso- 
ciation for  the  incorporation  of  the  New  Albany 
&  Sandusky  Railroad  Company,  and  several  sub- 
scribed to  its  capital  stock,  in  sums  varying 
from  $1,000  to  $5,000.  The  articles  of  associa- 
tion contained  the  following  stipulation :  "Pro- 
vided, however,  and  it  is  hereby  understood, 
that  if  the  city  of  New  Albany  in  its  corporate 
capacity,  shall  hereafter  -take  stock  in  this  cor- 
porati<m  to  the  amoimt  of  $50,000  or  upwards, 
inasmuch  as  the  present  subscribers,  being  resi- 
dents of  *and  owning  property  in  said  [*392 
city,  will  then  be  imder  the  necessity  of  contrib- 
uting still  further  to  the  corporation  by  way  of 
taxation,  unless  a  portion  of  the  present  sub- 
scription is  taken  off  their  hands,  the  city  shall 
accept  in  part  of  the  amount  to  be  subscribed 
in  its  corporate  capacity,  at  its  par  value,  a 
transfer  of  any  amount  of  stock  now  subscribed 
for  by  each  individual  over  and  above  the 
amount  of  six  shares,  or  $300,  which  each  such 
individual  may  desire  or  request,  shall  be  so 
transferred."  There  were  fifty-five  original  sub- 
scribers, and  the  aggregate  amount  oi  the  sub- 
scriptions was  $148,750.  With  such  a  subscrip- 
tion, and  under  such  articles  of  association,the 
subscribers  became  a  corporate  body.  After  their 
incorporation,  the  city  of  New  Albany  subscribed 
$400,000  to  the  capital  stock  of  the  company. 
This  subscription  was  made  on  the  19th  of  No- 
vember, 1853,  and  on  the  31st  of  December  next 
following,  the  directors  of  the  company  adopt- 
ed an  order,  "That  the  original  subscribers  to 
the  articles  of  association  be  permitted,  in  ac- 
cordance with  the  stipulations  contained  in  the 
articles,  to  transfer  any  amoimt  of  the  stock  so 
originally  subscribed  by  them  over  and  above 
the  amount  of  six  shares,  or  $300,  to  the  city 
of  New  Albany;  said  city  having  made  a  sub- 
scription to  the  stock  of  said  company  to  the 
amoimt  of  $50,000  and  upwards,  and  that  the 
stock  thus  transferred  be  merged  in  the  sub- 
scription already  made  by  the  said  city,  so  that 
the  stock  of  said  city  under  her  present  sub- 
scription, with  the  stock  so  transferred,  shall 
not  exceed  $400,000  as  subscribed  by  her." 
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So  far  there  is  no  controversy  respecting  the 
tax.  And  it  is  also  established,  we  think,  by  an 
admission  of  record  in  this  case,  that  all  these 
appellees  transferred  to  the  city  of  New  Albany 
ail  the  stock  subscribed  by  them  in  excess  of 
$300  for  each,  in  compliance  with  the  stipula- 
tion contained  in  the  original  articles  of  asso- 
ciation: that  the  transfers  were  made  before 
the  first  day  of  July,  1854;  that  none  of  these 
original  subscribers  were  ever  charged  on  the 
boc^  of  the  railroad  company  with  any 
greater  amount  of  stock  than  $300;  that  the 
amount  of  stock  charged  against  each,  viz.: 
$300,  had  been  fully  paid  long  before  the  com- 
mencement of  this  suit,  and  wtien  called  by  the 
company,  and  that  such  payments  had  been  ac- 
cepted by  the  company  as  full  satisfaction  of 
the  respective  subscriptions. 

The  question  to  be  solved  is:  whether  the  ap- 
pellees are  debtors  to  the  railroad  compcuiy  for 
the  excess  of  the  subscriptions  above  $300, 
raade  by  them  to  the  articles  of  association.  If 
th^  are,  the  complainants  have  an  equitable 
right  to  subject  those  debts  to  the  payment  of 
the  judgment  they  have  against  the  railroad 
company.  And  it  must  also  be  conceded  that 
if  the  company  has,  in  fraud  of  its  creditors, 
released  subscribers  to  its  stock  from  the  pay- 
ment of  their  subscriptions,  the  release  is  inop- 
396  •]  erative  to  protect  those  *subscribers 
against  claims  of  the  creditors.  Under  the  law 
of  the  state,  all  railroad  companies  are  required 
to  have  a  subscription  to  their  capital  stock  not 
leas  tlian  $1,000  for  every  mile  of  their  proposed 
roads  before  they  may  exercise  corporate  pow- 
ers. This  requirement  is  intended  as  a  protec- 
tion to  the  public,  and  to  the  creditors  of  the 
companies.  And  it  is  clear  chat  directors  of  a 
company,  organized  imder  the  law,  have  no 
power  to  destroy  it,  to  give  away  its  funds,  or 
deprive  it  of  any  means  which  it  possesses  to 
aeecnnplish  the  purposes  for  which  it  was  incor- 
porated. The  stock  subscribed  is  the  capital  of 
the  company,  its  means  for  performing  its  duty 
to  the  commonwealth,  and  to  those  who  deal 
with  it.  Accordingly,  it  has  been  settled  by 
very  numerous  decisions  that  the  directors  of  a 
company  are  incompetent  to  release  an  original 
subscriber  to  its  capital  stock,  or  to  make  any 
arrangement  with  him  by  which  the  company, 
its  creditors,  or  the  state  shall  lose  any  of 
the  benefit  of  his  subscription.  Every  such  ar- 
rangement is  regarded  in  equity,  not  merely  as 
ultra  vires,  but  as  a  fraud  upon  the  other 
stockholders,  upon  the  public,  and  upon  the 
creditors  of  the  company. 

It  is  upon  these  principles  that  the  appellants 
in  this  case  rely,  and  the  question  is,  whether 
they  are  applicable  to  the  facts  as  found. 

That  the  subscriptions  made  by  the  appellees 
lo  the  articles  of  association  for  the  incorpora- 
Uons  of  the  company  were,  according  to  their 
terms,  not  absolute  engagements  to  pay  for  a 
greater  amount  of  stock  than  $300  for  each  sub- 
scriber is  undeniable.  They  were  engagements 
to  pay  for  the  number  of  shares  subscribed,  only 
on  the  ocmtingency  that  the  city  of  New  Albany 
should  not  afterwards  take  stock  in  the  corpo- 
ration to  the  amount  of  $50,000  or  upwards,  or, 
if  such  stock  should  be  taken,  on  the  contin- 
gency that  they  failed  to  transfer  a  part  of 
their  subscriptions  to  the  city.  Such  was  the 
letter  and  the  spirit  of  the  contract  entered  into 
16  Wall. 


by  each  subscriber.  Whether  the  law  permitted 
it  to  have  such  a  legal  effect  we  will  presently 
consider.  But  that  such  was  its  meaning,  inde- 
pendently of  any  rule  'of  legal  policy,  is  [*396 
very  plain.  It  is  the  very  language  of  the  ar- 
ticles of  association.  When,  therefore,  the  di- 
rectors of  the  company,  on  the  31st  of  Decem- 
ber, 1853,  ordered  that  the  original  subscribers 
to  the  articles,  in  accordance  with  the  stipula- 
tion contained  therein,  be  permitted  to  transfer 
any  amount  of  the  stock  (exceeding  six  shares) 
subscribed  by  them  to  the  city  of  New  Albany 
(that  city  having  made  a  subscription  exceed- 
ing $50,000),  and  ordered  that  the  stock  thus 
transferred  be  merged  in  the  stock  subscribed 
by  the  city,  the  order  was  no  more  than  allow- 
ing the  contract  to  be  performed  as  made.  It 
was  no  release  of  any  rights  which  the  company 
had ;  no  abandonment  of  any  resources  of  the 
corporation.  It  was  no  more  than  the  subscrib- 
ers, in  view  of  the  provisions  of  their  contract, 
had  a  right  to  demand.  Unless  the  contract 
must  be  held  to  have  been  an  absolute  under- 
taking, that  each  subscriber  would  himself  pay 
for  all  the  stock  subscribed  by  him,  it  was  fully 
performed  by  the  payment  of  $300  and  the 
transfer  of  the  excess  to  the  city  to  be  merged 
in  its  larger  subscription. 

It  must,  however,  be  conceded  that  conditions 
attached  to  subscriptions  for  the  stock  of  a 
railroad  company  made  before  its  incorpora- 
tion have,  in  many  cases,  been  held  to  be  void, 
and  the  subscriptions  have  been  treated  as  ab- 
solute. The  question  respecting  their  validity 
has  most  frequently  arisen  when  the  condition 
has  been  that  the  proposed  road  should  be  lo- 
cated in  a  specified  manner,  or  over  a  defined 
line.  But  other  conditions  have  been  held  in- 
valid, and  have  been  disregarded  by  the  courts. 
The  reasons  for  such  a  ruling  are  obvious,  and 
they  commend  themselves  to  universal  ap- 
proval. When  a  company  is  incorporated  under 
general  laws,  as  the  New  Albany  &  Sandusky 
City  Junction  Railroad  Company  was,  and  the 
law  prescribes  that  a  certain  amount  of  stock 
shall  be  subscribed  before  corporate  powers 
shall  be  exercised,  if  subscriptions,  obtained  be- 
fore the  organization  was  effected,  may  be  sub- 
sequently rendered  unavailable  by  conditions 
attached  to  them,  the  substantial  requirements 
of  the  laws  are  defeated.  The  purpose  of  such  a 
requisition  is,  that  the  state  may  be  assured  of 
the  successful  prosecution  *of  the  work  [•SQT 
and  that  credi1x>rs  of  the  company  may  have,  to 
the  extent  at  least  of  the  required  subscription, 
the  means  of  obtaining  satisfaction  of  their 
claims.  The  grant  of  the  franchise  is,  therefore, 
made  dependent  upon  securing  a  specified 
amount  of  capital.  If  the  subscriptions  to  the 
btock  can  be  clogged  with  such  conditions  as  to 
render  it  impossible  to  collect  the  fund  which 
the  state  required  to  be  provided  before  it 
would  assent  to  the  grant  of  corporate  powers, 
a  charter  might  be  obtained  without  any  avail- 
able capital.  Conditions  attached  to  subscrip- 
tions, which,  if  valid,  lessen  the  capital  of  the 
company,  thus  depriving  the  state  of  the  secur- 
ity it  exacted  that  the  railroad  would  be  built, 
and  diminishing  the  means  intended  for  the 
protection  of  creditors,  are  therefore  a  fraud 
upon  the  grantor  of  the  franchise  and  upon 
those  who  may  become  creditors  of  the  corpora- 
tion.   They  are  also  a  fraud  upon  unconditional 
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stockholders,  who  subscribed  to  the  stock  in  the 
faith  that  capital  sufficient  would  be  obtained 
to  complete  the  projected  work,  and  who  may 
be  compelled  to  pay  their  subscriptions,  though 
the  enterprise  has  failed,  And  their  whole  in- 
vestment has  been  lost^  It  is  for  these  reasons 
that  such  conditions  are  denied  any  effect. 

But  the  reasons  of  the  rule  are  totally  inap- 
|»licable  to  the  present  case.  The  appellees  are 
not  asking  to  diminish  the  capital  of  the  com- 
pany by  force  of  any  condition  attached  to  their 
subscriptions.  The  action  of  the  board  of  di- 
rectors permitting  a  transfer  to  the  city  of  New 
Albany  of  all  the  stock  originally  subscribed, 
iu  excess  of  six  sliares  by  each  subscriber,  ac- 
cording to  the  stipulations  of  the  articles  of  as- 
sociation, was  not  a  release  of  any  stock  sub- 
scription, nor  was  it  an  attempt  to  lessen  the 
means  of  the  company  to  build  its  road  and  pay 
its  creditors.  We  cannot,  while  recognizing  the 
rule  as  a  soimd  one,  overlook  the  peculiar  facts 
of  this  case.  Under  the  articles  of  association 
the  original  subscribers  undertook,  not  that 
they  would  respectively  pay,  at  all  events,  for 
all  the  shares  mentioned  in  their  several  sub- 
scriptions, but,  in  substance  and  effect,  that 
such  a  number  of  shares  should  be  paid  for, 
398*]  either  by  themselves  *or  by  the  citv  of 
New  Albany,  if  it  became  a  subscriber.  There 
was  no  condition  by  which  the  number  of  shares 
subscribed  and  made  available  could  ever  be  re- 
duced. Had  the  city  taken  no  stock  they  would 
have  been  liable  for  all  the  shares  taken  by 
them.  It  is  impossible  to  see  in  this  any  fraud 
upon  the  state  or  upon  the  creditors  of  the  com- 
pany. They  have  all  the  security  in  those  sub- 
scriptions which  they  would  have,  had  there 
been  no  right  to  transfer  to  the  city  reserved. 
The  capital  stock  is  all  that  it  was  represented 
to  be  when  the  company  became  incorporated. 
The  only  change  is,  that  a  part  of  it  is  pledged  by 
the  city  of  New  Albany  instead  of  by  these  ap- 
pellees.   No  capital  has  been  lost  by  the  transfer. 

If,  then,  the  reason  of  the  rule  invoked  by 
the  appellants  has  no  applicability  to  the  facts 
of  this  case,  the  rule  itself  fails,  there  is  no  con- 
dition to  be  stricken  from  the  subscription,  and 
there  is  no  ground  for  holding  the  appellees  lia- 
ble beyond  the  plain  letter  and  spirit  of  their 
contract. 

It  is  insisted,  however,  on  behalf  of  the  ap- 
pellants, that  there  never  Was  any  transfer  by 
these  appellees  to.  the  city  of  the  excess  above 
SIX  shares  for  each,  of  the  stock  mentioned  in 
their  subscriptions,  and  it  is  denied  that  we  can 
consider  the  admission  of  such  a  transfer, 
which  appears  in  the  record,  as  any  proof  of 
its  having  been  made.  It  is  said  that  the  al- 
leged admission  is  an  unauthorized  certificate 
of  the  clerk,  which  constitutes  no  part  of  the 
record,  and  we  are  referred  to  Fisher  v.  Cock- 
erell,  5  Pet.  248.  But  that  case  does  not  sup- 
port the  appellants.  It  was  an  action  at  com- 
mon law,  in  which  it  was  said  "In  cases  at 
common  law^  the  course  of  the  court  has  been 
uniform,  not  to  consider  any  paper  as  part  of 
the  record  which  is  not  made  so  by  the  plead- 
ings, or  by  some  opinion  of  the  court  referring 
to  it.  .  .  .  The  unauthorized  certificate  of 
4he  clerk  that  any  document  was  read,  or  any 
eTidenoe  given  to  the  jury,  cannot  make  ths^ 
document  or  that  evidence  a  part  of  the  record, 
so  as  to  bring  it  to  the  cognizance  of  this  court." 
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*A11  the  other  cases  cited  were  suits  [•399 
at  law  in  which,  of  course,  the  evidence  could 
not  come  upon  the  record  except  in  the  regular 
manner.  A  clerk's  certificate  could  not  bring  it 
there*  But  this  is  a  bill  in  equity.  In  such  a 
case  no  bill  of  exceptions  is  necessary  to  bring 
upon  the  record  the  proof  and  admissions  of  the 
parties.  There  is  the  same  reason  for  regarding 
the  admission  which  appears  in  this  record  a 
part  of  tlie  record,  as  there  is  for  considering 
any  one  of  the  depositions.  It  would  be  very 
extraordinaiy,  if  parties  to  a  proceeding  in 
equity  may  not,  at  the  hearing,  make  an  admis- 
sion of  facts,  upon  which  the  inferior  court  may 
Rct,  and  which  may  be  considered  on  appeal  to 
this  court.  And  it  would  be  still  more  extraor- 
dinary, if  appellants,  under  whose  directions  a 
record  in  chancery  has  been  made  up,  and  who 
have  filed  it  here  without  objection,  should  be 
permitted  to  assert  for  the  first  time  on  the  ar- 
gument that  the  clerk  had  certified  improperly 
as  a  part  of  the  record,  an  admission  at  the 
hearing  below,  which  was  never  made,  or  which, 
if  made,  wc  are  not  at  liberty  to  regard.  It  is 
not  denied  that  the  admission  of  record,  certi- 
fied b^  the  clerk,  was  agreed  to  by  the  parties, 
that  it  was  reduced  to  writing,  and  entered 
upon  the  record,  nor  is  it  denied  that  it  was 
considered  by  the  court  below  as  evidence  in  the 
cause,  and  considered  without  objection.  We- 
must,  therefore,  hold  that  it  is  to  be  treated  as. 
a  part  of  the  record  now,  and  if  so,  it  estab- 
lishes fully  the  transfer  of  the  stock  to  the  city" 
before  July  1,  1854;  that  none  of  the  appellees- 
were  ever  charffed  with  it  on  the  books  of  the 
company,  and  uiat  the  transfer  was  made  witb> 
the  assent  of  the  corporation,  constituting  with, 
the  payment  made  for  the  six  shares  not  trans- 
ferred, full  satisfaction  of  the  indebtedness  of 
the  appellees,  and  accepted  as  such.  It  is  true; 
there  appears  to  have  been  no  written  transfer- 
None  was  necessary.  The  appellees  had  received', 
no  certificates.  Th^  were  not  on  the  boc^s  as; 
stockholders  for  more  than  six  shares  each,  andl 
from  the  beginning  it  was  understood  and', 
agreed  that  for  all  liability  beyond  that,  the' 
city,  if  it  subscribed,  was  to  step  into  their- 
place. 

*It  is  next  denied  that  the  city  ae-  [*400> 
cepted  the  transfer.  To  this  it  may  be  answeredl 
that  the  acceptance  is  implied  in  the  admissiouL 
of  record.  Tftiere  could  have  been  no  transfer 
without  the  assent  of  both  parties.  More  than 
this.  The  other  evidence  tends  strongly  to  show 
that  the  mayor  and  some  members  of  the  coim- 
cils  of  the  city  knew  of  the  transfers  and  as- 
sented to  them,  and  the  city  never  dissented 
from  the  arrangement. 

It  is  true  that  a  mere  assignment  of  his  share 
by  a  subscriber  does  not  relieve  him  fnnn  lia- 
bility until  the  assignee  is  substituted  in  his 
glace.  But  here  the  substitution  was  recognized 
y  the  company.  The  stock  was  not  charged  to 
the  appellees  on  the  books,  and  after  the  lapse 
of  nine  years  it  is  too  late  to  affirm  that  the 
transfer  was  not  accepted. 

Again ;  it  is  argued  that  the  directors  of  the 
company  were  personally  interested  as  original 
subscribers,  and  therefore  that  their  order  of 
December  31, 1853,  permitting  the  transfer,  was 
illegal.  But  if,  as  we  have  endeavored  to  show, 
the  original  subscriptions  were  valid  as  made, 
if  the  stipulaticm  in  the  articles  of  association 
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was  not  prohibited  by  tbe  law,  it  needed  no 
such  order  of  the  board  of  directors  to  validate 
the  substitution  of  the  city  for  the  original  sub- 
mnribers.  It  matters  not,  then,  that  the  direct- 
ors were  interested.  Equity  would  have  en- 
joined them  against  interference  to  prevent  a 
transfer,  with  all  its  stipulated  consequences. 
The  substitution  of  the  city  was  a  matter  over 
which  they  had  no  discretionary  power. 

There  is,  then,  we  think,  nothing,  either  in 
law  or  in  the  facts,  that  can  justify  our  holding 
that  the  appellees  were  indebted  to  the  com- 
pany on  their  subscriptions  when  this  bill  was 
filed;  nothing  to  impeach  the  validity  of  the 
arrangement  provided  for  in  the  articles  of  as- 
sociation, and  carried  out  afterwards  with  the 
assent  of  the  company,  by  which  they  were  dis- 
diarged  from  all  liability. 

This  is  sufficient  for  the  case,  and  if  it  were 
not  it  would  be  a  grave  inquiry,  whether  the 
laches  of  the  appellants  has  not  been  such  that 
they     cannot    now    invoke    equitable    relief. 

401  ♦]  *Their  judgment  was  recovered  in  1857, 
and  the  return  of  nulla  bona  to  their  execution 
was  made  in  December,  1858.  Before  that  time 
Uie  company  had  become  insolvent,  and  some 
five  years  before  that  time  the  arrangement  had 
been  consummated  which  they  now  assail  as  a 
fraud  upon  the  creditors.  It  is  incredible  that 
they  did  not  know  of  the  arrangement.  The  ar- 
ticles of  association  were  on  record,  open  to 
their  inspection.  Those  articles  exhibited  in 
prospect  precisely  what  was  done.  No  one  could 
have  seen  them  without  having  it  suggested 
that  the  original  subscribers  had  not  at  first  in- 
tended to  pay  for  all  the  stock  mentioned  in 
their  subscription,  and  that  it  was  intended  the 
city  should  take  part  of  the  stock  off  their 
hands.  The  company's  books,  which  they  might 
have  seen,  would  have  told  them  the  appellees 
had  paid  for  only  six  shares.  This  was  quite 
sufficient  to  make  inquiry  a  duty.  And  had  in- 
quiry l)een  made  there  was  not  the  least  diffi- 
culty in  ascertaining  the  facts.  Yet  the  present 
^uit  wad  delayed  until  1868.  True,  the  appel- 
Unts*  bill  alleges  the  indebtedness  of  the  appel- 
lees by  force  of  their  contracts.  It  does  not 
charge  a  fraud.  But  it  is  plain  that,  unless  the 
arrangement  by  which  the  subscriptions  were 
merged  in  that  of  the  city  was  a  fraud  upon 
them,  their  bill  must  fail.  The  court  must  set 
aside  that  nrrangen.ent  or  they  cannot  recover. 
And  the  burden  is  upon  them  to  establish  the 
fraud.  Had  their  bill  been  framed  to  set  aside 
the  arrangement  because  of  fraud,  it  must  have 
been  held  to  have  been  filed  too  late.  The  stat- 
ute of  limitation  bars  actions  for  fraud  in  In- 
diana after  six  years,  and  equity  acts  or  refuses 
to  act  in  analogy  to  the  statute.  Can  a  party 
evade  the  statute  or  escape  in  equity  from  the 
rule  that  the  analogy  of  the  statute  will  be  fol- 
lowed by  changing  the  form  of  his  bill?  We 
think  not.  We  thmk  a  court  of  equity  will  not 
be  moved  to  set  aside  a  fraudulent  transaction 
at  the  suit  of  one  who  has  been  quiescent  dur- 
ing a  period  longer  than  that  fixed  by  the  stat- 
ute of  limitations,  after  he  had  knowledge  of 
the  fraud,  or  after  he  was  put  upon  inquiry 
vivh  the  means  of  knowledge  accessible  to  him. 

402  •  J  *But  we  pursue  thSs  branch  of  the  case 
no  further.  We  have  already  said  enough  to 
show  that,  in  our  opinion,  there  was  no  error  in 
the  decree  of  the  court  below. 

The  decree  of  the  Circuit  Court  is  affirmed. 
16  Waix. 


MARY  WALKER  ei  al.,  Plffs.  in  Err., 

V,  -      - 

IRAM  HENSHAW. 

(See  S.  C.  16  Wall.  436-446.) 
Indian  lands — pre-emption  of — when  allowahle, 

1.  Land  claimed  or  occapied  by  the  Sbawnees 
was  not  subject  to  the  location  of  a  Wyandotte 
float  before  it  was  proclaimed  open  to  pre-emption 
and  settlement. 

2.  After  July  9,  1858,  when  such  land  was  first 
opened  to  pre-emption  settlement,  one  who  com- 

fuied  with  all  the  requirements  of  the  pre-emption 
aw,  and  obtained  the  usual  certificates  of  pur- 
chase, is  equitably  entitled  to  the  land,  and  the 
legal  title  inures  to  his  behalf. 

3.  The  location  of  such  float,  under  the  treaty  of 
1842,  was  an  illegal  act,  because  inconsistent  with 
the  existing  rights  of  the  Shawnees. 

4.  No  one  could  acquire  any  right  to  such  land 
until  it  was  thrown  open  to  pre-emption  and  settle- 
ment. 

[No.  83.] 
Submitted  Jan,  7, 181fS.  Decided  Mar,  SI,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Kansas. 

The  history  and  facts  of  the  case  sufiiciently 
appear  in  the  opinion  of  the  court. 

Messrs.  Jolin  P.  Usher  and  W.  T.  OttOy 
for  plaintiffs  in  error. 

Messrs,  Thaelier  A  Banks,  for  defendant 
in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  brought  an  action  in 
the  nature  of  ejectment  under  the  Civil  Code  of 
Kansas,  to  try  the  title  to  and  get  possession  of 
a  section  of  land  in  Douglas  county  in  that 
atate,  which  was  decided  adversely  to  them  in 
tbe  court  of  original  jurisdiction,  and  also  in 
the  supreme  court  of  the  state.  The  present 
writ  of  error  has  brought  the  case  here  for  re- 
view. The  facts  of  the  case  were  found  by  a 
referee,  and  there  is  no  dispute  as  to  their  accu- 
racy. Whether  as  matter  of  law  his  conclusion 
upon  them,  which  was  adopted  by  both  of  the 
lower  courts,  is  correct,  furnishes  the  subject 
for  discussion.  The  plaintiffs  claim  title 
through  and  under  a  Wyandotte  float  located 
on  the  land  in  controversy,  on  the  8th  day  of 
May,  1867 ;  the  defendants,  by  virtue  of  a  pre- 
emption settlement  of  the  28th  oi  July,  .1858. 

If  tbe  land  was  subject  to  the  location  of  this 
float  before  it  was  proclaimed  open  to  pre-emp- 
tion and  settlement,  the  title  of  the  plaintiffs 
cannot  be  devested  by  any  supposed  equity 
growing  out  of  the  pre-emption  of  the  defend- 
ants. If,  on  the  contrary,  neither  the  plaintiffs' 
grantor  nor  the  defendants  could  take  any  steps 
towards  acquiring  title  to  the  land  until  the  9th 
Jay  of  July,  1858,  when  it  was  first  opened  to 
pre-emption  settlement,  the  defendants  having 
since  that  date  complied  with  all  the  require- 
ments of  the  pre-emption  law,  and  obtained  the 
usual  certificates  of  purchase,  and  the  grantor 
of  the  plaintiffs  having  taken  no  action  on  the 
pubject  after  the  8th  day  of  May,  1857,  are 
equitably  entitled  to  the  land,  and  the  4egal 
title  inures  to  their  benefit. 

Whether  the  one  or  the  other  of  these  cate- 
gories be  true,  depends  on  the  construction  to 
be  given  several  Indian  treaties,  which  we  will 
proceed  to  notice. 

By  the  14th  article  of  the  treaty  with  the 
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Wyandotte  Nation  of  Indians,  ratified  on  the 
6th  day  of  October,  1842,  11  Stat,  at  L.  583,  the 
United  States  agreed  to  grant  to  each  of  several 
442*]  named  *  persons  (among  the  number  Ir- 
win P.  Long),  Wyandottes  by  blood  or  adop- 
tion, a  section  of  land  out  of  any  lands  west  of 
the  Missouri  river,  set  apart  for  Indian  use,  not 
already  claimed  or  occupied  by  any  person  or 
tribe.  The  privilege  of  selecting  the  lands  was 
conceded  to  the  grantees,  but  the  power  of 
alienation  was  denied  them,  except  with  the 
permission  of  the  President. 

Another  treaty '  was  made  with  this  same 
tribe  of  Indians  on  the  first  day  of  March,  1855, 
10  Stat,  at  L.  1162,  which  conferred  on  the  res- 
ervees,  under  the  treaty  of  1842,  the  right  to 
select  and  locate  their  lands  on  any  government 
lands  west  CFf  the  states  of  Missouri  and  Iowa, 
subject  to  pre-emption  and  settlement,  and  the 
restriction  upon  alienation  imposed  in  the  first 
treaty  was  withdrawn,  except  as  to  certain  in- 
competent persons.  The  reserve  of  Long, 
through  whom  the  plaintiffs  claim  title,  was  lo- 
cated upon  the  land  in  dispute  as  stated  in  May, 
1857,  and  the  question  is:  was  the  location  au- 
thorized by  either  of  these  treaties?  It  is  con- 
tended that  the  lands  were  not,  at  the  time  of 
the  attempted  location,  subject  to  be  taken  un- 
der the  Long  fioat,  because  they  were  then 
claimed  or  occupied  by  the  Shawnee  Indians, 
and  this  presents  the  most  important  subject 
of  inquiry. 

It  had  been,  for  a  long  time  prior  to  the  Wy- 
andotte treaty  of  1842,  the  well  defined  policy 
of  Congress  to  remove  the  Indians  from  organ- 
ized states,  and  in  execution  of  this  policy,  ter- 
ritory supposed  at  the  time  to  be  too  remote  for 
white  settlement,  was  set  apart  exclusively  for 
the  use  of  Indian  Tribes.  It  was  this  policy 
that  dictated  the  removal  of  the  Shawnees  from 
Missouri  and  Ohio,  in  1825  and  1831,  to  a  tract 
of  country  in  Kansas  of  large  area,  ceded  to 
them  by  the  United  States,  and  embracing  the 
lands  in  controversy.  They  held  this  large  tract 
of  land  under  the  protection  of  treaties  and  acts 
of  Congress,  from  1825  to  1854,  when  the  rapid 
decrease  in  their  numbers,  and  the  encroach- 
ments of  the  white  population,  induced  the  gov- 
ernment to  conclude  another  treaty  with  them, 
443*]  essentially  lessening  'their  territorial 
limits.  During  this  time  they  were,  by  express 
stipulation,  assured  of  protection,  not  only 
against  interruption  or  disturbance  from  any 
other  Tribe  of  Indians,  but  trom  everybody  else. 
In  recognition  of  this  guarantee,  the  reserveea, 
under  the  Wyandotte  treaty  of  1842,  although 
in  pursuance  of  the  policy  of  the  government, 
confined  in  their  selections  to  lands  west  of  the 
Missouri  river  set  apart  for  Indian  use,  could 
not  appropriate  the  lands  already  claimed  or 
occupied  by  any  person  or  Irihe. 

It  is  apparent,  therefore,  that  Long  had  no 
right  to  locate  his  float  on  the  land  in  dispute, 
from  1842  to  1864,  because  during  all  this  time 
it  was  claimed  or  occupied  by  the  Shawnees. 
Did  the  treaty  of  1854  with  tliem  so  alter  the 
condition  of  things  as  to  render  valid  the  loca- 
tion of  this  float  in  1857?  By  this  treaty  the 
Shawnee  Nation  ceded  to  the  United  States  all 
the  large  domain  granted  to  them  by  the  treaty 
of  1825,  with  the  exception  of  two  hundred 
thousand  acres  reserved  as  homes  for  the  Shaw- 
nee people,  to  be  selected  within  certain  defined 
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limits,  which  included  the  lands  in  dispute.  It 
was  contemplated  that  even  this  reservation 
might  be  more  than  the  wants  of  this  people  re- 
quired, on  account  of  the  paucity  of  their  num- 
bers and  the  limited  quantity  of  land  assigned 
to  each  individual  member  of  the  Tribe.  Ac- 
cordingly provision  was  made  that  the  surplus 
which  remained  unassigned  after  the  expiration 
of  five  years,  unless  sooner  ascertained,  should 
be  sold  by  the  government  and  the  proceeds  ap- 
propriated to  the  use  of  the  Indians.  During 
this  time  the  privilege  was  conceded  to  the 
Shawnees  of  selecting  their  lands  wherever  they 
chose,  within  the  limits  of  the  reservation.  In- 
deed, until  this  privilege  was  exhausted,  the 
land,  in  any  proper  sense,  belonged  to  them. 

In  surrendering  the  larger  part  of  their  im- 
mense possessions  to  relieve  the  government 
from  the  predicament  in  which  it  was  placed  by 
the  advancing  tide  of  white  population,  they 
did  not  part  with  any  right  in  the  lesser  part 
reserved  by  them  as  long  as  the  claim  of  any 
single  member  of  the  Tribe,  according  to  the 
terms  of  the  treaty,  was  unsatisfied.  If  one  per- 
son could  acquire  a  right  to  any  portion 
*of  the  lands  thus  reserved,  so  could  an-  [*444 
other,  and  in  this  way  the  privilege  of  free  and 
unrestricted  selection  would  be  frittered  away. 
It  needed  no  special  provision  to  secure  this 
freedom  of  choice,  for  without  it  the  treaty 
could  not  be  executed.  By  virtue  of  the  treaty 
itself,  these  lands  were  appropriated  to  a  spe- 
cific purpose;  and  whatever  interfered  with  Uie 
accomplishment  of  this  purpose  was  necessarily 
forbidden. 

It  is  easy  to  see  that  the  purpose  for  which 
tlie  Shawnees  retained  in  their  own  hands  the 
entire  reservation  could  not  be  effected  if  an 
entry  for  location  and  settlement  by  anyone 
else  were  permitted,  for  the  part  thus  taken  was 
subject  at  any  moment  of  time  to  be  chosen  for 
the  use  and  occupation  of  the  Shawnees.  In 
efl'ect,  the  retrocession  by  these  Indians  of  the 
lands  granted  to  them  in  1825,  was  on  the  con- 
dition that  they  should  be  allowed  to  select, 
within  a  limited  time,  out  of  two  hundred  thou- 
sand acres  set  apart  for  this  purpose,  a  quanti- 
ty of  land  equal  to  two  hundred  acres  for  each 
individual  member  of  the  Tribe.  The  perform- 
ance ot  this  condition  required,  until  this  time 
expired,  absolute  non-interference  by  any  outside 
party.  On  any  other  theory  of  interpretation, 
these  Indians,  on  account  of  their  helpless  state, 
could  not  have  obtained  the  lands  they  desired. 
If  these  views  be  correct,  the  exclusion  in  sec- 
tion 5  of  white  persons  and  citizens  from  mak- 
ing locations  or  settlements  was  not  required 
by  the  necessities  of  the  case.  They  were  ex- 
cluded without  it.  The  clause  was  doubtless  in- 
serted out  of  superabundant  caution,  and  to 
satisfy  the  misgivings  of  the  Indians,  who  from 
experience  had  good  reason  to  dread  the  en- 
croachments of  this  class  of  people,  notwith- 
standing treaty  stipulations.  This  experience 
had  given  them  no  ground  to  apprehend  inter- 
ference from  the  Indians,  on  account  of  the  di- 
rect control  exercised  by  the  government  over 
the  affairs  of  all  the  Indian  Tribes. 

If,  however,  the  government  had  been  able, 
without  difficulty,  to  protect  them  against  their 
owTi  race,  it  had  not,  with  every  effort,  been  al- 
ways able  to  hold  in  restraint  the  ceaseless  ac- 
tivity of  the  white  race.  It  was,  therefore,  nat- 
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►•]  ural  •that  on  this  occasion  the  Shawnees 
should  want,  although  wholly  unnecessary,  a 
positive  stipulation  against^  the  unlawful  intru- 
sion upon  tneir  rights  hy  our  own  citizens.  In- 
deed, this  very  case  affords  an  illustration  of 
the  quarter  from  which  trouble  has  always 
arisen,  for  Stover,  a  white  man,  located  the  re- 
serve, and  it  is  a  reasonable  presumption,  in  the 
absence  of  any  proof  on  the  subject,  that  he  was 
interested  in  the  location.  It  is  enough  to  say, 
without  pursuing  this  branch  of  the  case  fur- 
ther,  that  we  agree  with  the  learned  supreme 
court  of  Kansas  that  the  latt^^r  clause  of  the 
5th  article  of  the  treaty  '^conferred  no  right 
or  made  no  prohibition  which  the  law  would 
not  raise  on  the  treaty"  without  it. 

If  so,  the  location  of  Long*s  float,  under  the 
treaty  of  1842,  was  an  illegal  act,  because  in- 
consistent with  the  existing  rights  of  the 
Shawnees.  These  rights  were  in  full  force  at 
the  time  of  the  attempted  location,  and  re- 
mained in  this  condition  imtil  the  Proclama- 
tion of  the  President  of  the  9th  of  July,  1858, 
setting  apart  the  surplus  of  lands  which  re- 
mained after  the  Shawnees  had  obtained  their 
full  complement^  and  opening  the  lands  thus 
s<^egated  for  pre-emption  and  settlement. 

In  no  respect  has  the  United  States  failed  to 
discharge  the  obligation  incurred  by  the  trealy 
of  1842  with  the  Wjrandotte  reservees.  The  In- 
dian country  to  which  they  were  invited  to  go, 
had  been  defined  by  Congress  (4  Stat,  at  L. 
729 ) ,  and  they  were  told  to  locate  their  reserves 
anywhere  wiUiin  it,  provided  thev  did  not  en- 
croach on  the  rights  of  others.  This  limitation 
waa  not  only  reasonable  in  itself,  but  essential  to 
preserve  the  faith  of  the  government  in  its  sev- 
eral treaties  with  the  dinerent  Indian  Tribes. 
Why  thirteen  years  were  suffered  to  pass  with- 
out these  reservesbeing  located  does  not  apj^ar, 
but,  it  is  obvious,  in  1855  they  had  materially 
lessened  in  value;,  as  before  that  time  the  Hmits 
of  the  Indian  country,  by  legislaticm  and  treaty, 
had  been  very  much  restricted.  This  restriction 
imposed  on  the  government  the  duty  of 
446*]  •making  other  provisions  for  these  float- 
ing grants,  and  this  duty  was  performed  by  the 
Wyuidotte  treaty  of  1855.  This  treaty,  among 
other  things,  allowed  the  reserves  to  locate  their 
floats  on  any  government  lands  west  of  Missouri 
■ad  Iowa  subject  to  pre-emption  and  settlement, 
removed  the  restraint  upon  the  power  of  alien- 
ation imposed  in  the  former  treaty.  This  ac- 
tion of  the  government  placed  Lone  and  the  de- 
fendants, as  to  the  lands  in  question,  on  pre- 
cisely the  same  groimds.  Neither  party  could 
acquire  any  right  to  them  until  they  were 
thrown  open  to  pre-emption  and  settlement,  and 
koth,  as  soon  as  this  was  done,  were  at  liberty  to 
take  them  up;  Long,  by  means  of  his  float;  the 
defendants,  by  reason  of  their  qualifications  as 
pre-emptors ;  and  whoever  moved  in  the  matter 
first  would  have  the  better  right.  It  required, 
however,  positive  affirmative  action  after  the 
lands  were  declared  to  be  public  lands  before  any 
title  to  them,  legal  or  equitable,  could  be  ob- 
tained, and  all  proceedings  attempting  to  fore- 
stall the  Proclamation  of  the  President  were 
noil  and  void,  because  in  contravention  of  the 
treaty  with  the  Shawnees.  The  defendants,  not 
relying  on  their  prior  settlement  in  February, 
1857,  to  protect  them,  took  the  proper  steps  af-  • 
t^r  this  Proclamation  to  perfect  their  pre-emp- 
16  Wall, 


tion,  and  have  performed  all  the.  conditions  to 
which  they  were  subject  by  the  law.  They  have, 
therefore,  a  complete  equitable  title  to  the  land 
and  as  the  patent  issued  to  Long  was  based  on 
on  unlawful  entry,  it  ought  to  be  transferred  to 
the  defendants. 

There  is,  in  our  opinion,  no  error  in  the 
judgment  of  the  Supreme  Court  of  Kansas  and 
it  is,  accordingly,  affirmed. 


JOSE  RIBON  et  al.,  Appts, 

V. 

THE  CHICAGO,  ROCK  ISLAND  AND  PACI- 
FIC RAILROAD  COMPANY,  and  THE 
MISSISSIPPI  AND  MISSOURI  RAIL- 
ROAD  COMPANY. 

(See  S.  C.  16  Wall.  446-452.)' 
Parties  in  equity — who  indispensable — trustees, 

1.  The  rule  in  equity  as  to  parties  defendant  is, 
that  all  whose  interests  will  be  affected  by  the  de- 
cree sought  to  be  obtained,  must  be  before  the 
court,  and  if  any  such  persons  cannot  be  reached 
by  process,  the  bill  must  be  dismissed. 

2.  Where  a  decree  can  be  made  as  to  those  pres- 
ent, without  affecting  the  rights  of  those  who  are 
absent,  the  court  will  proceed.  But  if  the  inter- 
ests of  those  present  and  of  those  absent  are  in- 
separable, the  obstable  is  insuperable. 

3.  To  a  bill  to  set  aside  the  foreclosure  of  rail- 
road mortgages  filed  by  stockholders,  the  trustees 
In  the  mortgages,  which  were  foreclosed,  should 
have  been  made  parties.  Their  presence  as  such 
was  indispensable. 

[No.  130.] 

Argued  Feb.  U»  25,  187S,    Decided  Mar.  SI, 

1873. 

APPEAL  fromthe  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  history  and  facts  of  this  case,  which 
arose  in  the  court  below  are  fully  stated  by  the 
court. 

Mr.  James  Grant,  for  appellants : 

The  fraudulent  intent  and  all  the  other  alle- 
gations to  give  this  court  jurisdiction,  on  the 
facts  being  conceded  by  the  demurrer,  the  sole 
other  question  before  the  court  is:  had  the 
court  of  equity  jurisdiction  to  entertain  this 
bill  by  a  stockholder  against  the  Chicago,  Rock 
Island  &  Pacific  R.  Co.,  the  perpetrators  of  the 
fraud,  and  the  Mississippi  k  Missouri  R.  Co., 
whose  directors  refused  to  apply  to  set  the  sale 
aside? 

The  reasons  of  the  court  below  were:  that  a 
court  of  equity  has  only  jurisdiction  for  pre- 
ventive relief  at  the  suit  of  the  stockholder  of 
a  corporation,  for  fraud  by  a  third  party,  and 
none  for  afl5rmative  relief.  Samuel  v.  Holladay, 
1  Woolw.  400. 

This  court  has  established  a  difTerent  doc- 
trine in  two  cases,  which  take  no  such  ground 
as  that  held  by  the  court  below.  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  ed.  401. 

Another  and  more  recent  case  is  Jones  v. 
Bolles,  9  Wall.  364,  19  L.  ed.  734. 

Mr.  Thomas  F.  Withrow,  for  appellees: 

This  sale  was  made  under  a  decree  in  fore- 
closure. Every  person  interested  in  the  decree 
has  a  direct  interest  in  the  result  of  a  suit 
brought  to  set  it  aside.  The  sale  cannot  be  set 
aside  without  affecting  the  rights  of  every 
holder  of  bonds  secured  by  the  mortgages  fore- 

NOTB. — Ncoesitary  parties  in  equitp — see  note  to 
Marshall  v.  Beverley,  5  L.  ed.  U.  S.  97. 
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closed.  Yet,  of  the  $7,480,545.34  of  bonded 
d^t,  but  $12,500  are  represented  in  this  suit. 
True,  the  plaintiffs  invite  others  to  join  them, 
but  show  that,  since  the  sale,  the  holders  of 
$185,000  of  this  debt  have  been  of  the  class  in- 
vited to  join,  and  that  so  far  as  the  non-assent- 
ing bond  holders  are  known,  all  of  them  have 
ratified  the  sale  and  are  concluded,  except  the 
plaintiffs.  The  holders  of  this  indebtedness,  to 
the  amount  of  $7,468,045.34  are  not  made  par- 
ties to  the  suit  and  are  not  invited  to  become 
parties.  The  setting  aside  of  the  sale,  a  resale 
of  the  property,  and  the  payment  of  the  pro- 
ceeds entirely  to  other  persons,  must  inevitably 
affect  their  interest.  Tliey  should  be  represent- 
ed by  their  trustees  if  not  brought  in  in  person. 
To  this  proposition  it  is  answered : 

1.  They  are  not  necessary  parties,  because 
they  may  come  in  if  their  interests  are  with 
the  plaintiff. 

2.  The  party  holding  the  fraudulent  title  is 
before  the  court,  and  it  is  not  sought  to  impair 
the  rights  of  anybody  else. 

3.  The  trustees  in  the  mortgage  and  the 
Stanton  committee  have  no  interest  in  the  con- 
troversy. 

4.  The  assenting  bond  and  stockholders  have 
no  interest,  because  they  have  agreed  to  take 
the  five  and  a  half  millions,  and  must  be  con- 
tent therewith. 

Each  and  every  of  these  several  answers  is 
based  upon  the  theory  that  a  court  of  equity 
will  cancel  this  sale,  without  re-imbursing  the 
purchase  money  paid,  and  while  enforcing  the 
payment  of  a  bsuance  remaining  unpaid.  As 
is  shown  hereafter,  the  purpose  of  this  bill 
seems  to  be,  to  enable  the  creditors  and  a  ma- 
jority of  the  stockholders  to  keep  the  five  and 
n  half  millions  paid,  while  a  minority  seize  the 
property  sold,  and  apply  it  to  their  own  use. 
There  will  be  no  indispensable  parties  when 
this  becomes  the  law  of  a  court  of  equity.  The 
presence  of  parties  in  court  will  not  be  neces- 
sary to  the  administration  of  justice. 

As  bearing  upon  the  question  herein  dis- 
cussed, we  cite  Samuel  ▼.  Holladay,  1  Woolw. 
418;  Ang.  k  Ames,  Corp.  §  393;  Smith  v.  Hurd, 
12  Met.  371;  Eeraey  v.  Veazie,  24  Me.  9;  Allen 
V.  CurtiSf  26  Conn.  460;  Hodsdon  v.  Copeland, 
16  Me.  314. 

Mr.  Justice  Sw^ayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for 
the  district  of  Iowa.  The  appellants  are  the 
complainants.  A  brief  statement  of  the  case 
as  presented  in  the  record  will  be  sufficient  for 
the  purposes  of  this  opinion. 

The  Mississippi  &  Missouri  Railroad  Com- 
pany was  incorporated  to  construct  a  railroad 
449*]  from  Davenport,  on  the  *Mis8issippl 
river,  to  a  point  at  or  near  Council  Bluffs,  on 
the  Missouri  river.  It  executed  five  mortgages  to 
secure  different  sets  of  bonds,  and  issued  stock 
in  shares  of  $100  each,  to  the  amount  of  $3,500,- 
000.  The  company  built  a  part  of  its  roadway, 
and  became  greatly  embarrassed.  A  large  ma- 
jority in  interest  of  the  bond  holders  and  stock- 
holders decided  to  sell  all  the  property  of  the 
company  to  the  Chicago  &  Rock  Island  Rail- 
road Company,  or  to  such  other  corporations  as 
that  company  might  designate  to  receive  the 
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transfer;  and  in  order  to  pass  the  title  it  was 
determined  to  have  the  mortgages  foreclosed 
and  a  sale  made  under  the  decree.  The  Rock 
Island  Company  entered  into  the  arrangement, 
and  agreed  to  pay  $5,500,000  as  the  consid- 
eration of  the  sale.  Payment  was  to  be  made 
in  bonds  as  specified  in  the  contract.  The  ma- 
jority in  interest  of  the  bond  and  stockholders 
of  tne  Mississippi  Company  agreed  among 
themselves  as  to  the  distribution  of  the  fund. 
Such  proceeding  were  subsequently  had  that, 
under  a  decree  in  a  suit  in  equity,  wherein  the 
trustees  in  one  of  the  five  mortgages  were  com- 
plainants, and  the  trustees  of  the  other  four  and 
the  Mississippi  Company  were  defendants,  a 
sale  was  made  to  the  Chicago,  Rode  Island  & 
Pacific  Railroad  Company  for  the  sum  of  $2,- 
100,000.  Five  and  a  half  millions  of  the  bonds 
of  the  purchasing  company  were,  nevertheless, 
paid  over  according  to  the  prior  contract,  and 
have  been  distributed  according  to  the  agree- 
ment among  themselves,  of  the  majority  in  in- 
terest of  the  stockholders  and  bond  holders  of 
the  Mississippi  Company.  The  Chicago,  Rock 
Island  &  Pacific  Company  is  in  possession  of 
the  property  so  sold  to  them,  and  operating 
the  finished  part  of  the  road.  It  is  not  denied 
that  the  proceedings  touching  the  sale  are  upon 
their  face  regular  and  valid. 

The  holders  of  the  bcmds  of  the  Mississippi 
Company,  to  the  amount  of  $185,000,  and  of 
six  thousand  shares  of  the  stock,  refused  to  be- 
come parties  to  the  arrangements,  and  proceed- 
ings of  the  majority  in  interest ;  never  assented 
to  the  sale,  and  did  not  participate  in  the  dis- 
tribution of  the  proceeds. 

*The  complainants  are  dissenting  [*450 
bond  and  stockholders. 

They  filed  this  bill  for  themselves  and  such 
other  dissenters  as  might  choose  to  become 
parties  and  contribute  to  the  costs  of  the  litiga- 
tion. The  prayer  of  the  bill  is  that  the  sale 
may  be  declared  fraudulent  and  void ;  that  the 
property  may  be  resold  under  the  decree ;  that 
the  money  arising  from  the  sale  be  applied: 
first,  to  the  payment  of  the  bonds  oif  the  com- 
plainants and  of  the  other  dissenting  bond- 
holders who  may  become  parties,  and  that  the 
residue  be  applied  upon  the  stock  of  the  com- 
plainants and  of  such  other  dissenters  as  may 
become  parties,  and  for  other  and  further  relief. 

The  appellees  demurred  to  the  bill,  and  as- 
signed for  cause,  among  others,  the  want  of 
indispensable  parties.  The  demurrer  was  sus- 
tained, and  the  complainants  not  electing  to 
amend,  the  court  dismissed  the  bill. 

The  want  of  parties  is  the  only  point  we  have 
found  it  necessary  to  consider. 

The  rule  in  equity  as  to  parties  defendant  is, 
that  all  whose  interests  will  be  afifected  by  the 
decree  sought  to  be  obtained  must  be  before 
the  court;  and  if  any  such  persons  cannot  be 
reached  by  process  (do  not  voluntarily  appear, 
or  from  a  jurisdictional  objection  going  to  the 
person  in  the  courts  of  the  United  States,  can- 
not be  made  parties)  the  bill  must  be  dismissed. 
Where  a  decree  can  be  made  as  to  those  present, 
without  affecting  the  rights  of  those  who  are 
absent,  the  court  will  proceed.  But  if  the  inter- 
ests of  those  present  and  of  those  absent  are  in- 
separable, the  obstacle  is  insuperable.  The  act 
of  Congress  of  1839  and  the  rule  of  this  court 
upon  the  subject  give  no  warrant  for  the  idea 
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th&t  parties  whose  presence  was  before  indis- 
pensable could  thereafter  be  dispensed  with. 
The  subject  was  fully  considered  in  Shields  v. 
Barroic,  17  How.  130,  15  L.  ed.  158.  What  is 
there  said  need  not  be  repeated. 

The  rule,  that  all  to  be  affected  by  the  result 
must  be  before  the  court,  is  subject  to  certain 
451*]  exceptions.  But  they  *have  no  appli- 
cation to  the  case  before  us,  and  need  not,  there- 
fore, be  considered.  The  rule,  as  we  have  stated 
it,  is  well  settled  in  equity  jurisprudence.  Cald- 
well  ▼.  Taggarty  4  Pet.  190;  Story  v.  Livingston, 
13  Pet.  359 ;  Marshall  v.  Beverley,  5  Wheat. 
313;  Coy  v.  Mason,  17  How.  680,  17  L.  ed.  125; 
Russell  y.  Clark,  7  Cranch,  69. 

In  the  case  before  us  the  two  railroad  com- 
panies were  properly  made  defendants;  the 
Mississippi  ft^Missouri  Company,  because  it  was 
the  mortgagor  and  the  owner  of  the  mortgaged 
premises  up  to  the  time  of  the  sale,  because  if 
the  sale  were  annulled  its  title  would  be  re- 
stored; the  Chicago,  Rode  Island,  &  Pacific 
CcHnpany,  because  it  was  the  purchaser  and  is 
in  possession  of  the  property  under  a  claim  of 
title.  But  the  Mississippi  &  Missouri  Company 
has  nothing  at  stake.  It  is  without  means, 
presoit  or  prospective.  It  has  been  stripped  of 
all  its  property  and  effects,  and  only  cumbers 
the  ground. 

The  trustees  in  the  five  mortgages  which 
were  foreclosed  should  have  been  made  parties. 
Their  presence  as  such  was  indispensable.  If 
the  sale  should  be  annulled  they  might  be  in 
the  situation  of  the  plaintiff  who  collects  a 
judgment  which  is  afterwards  reversed.  He 
may  be  called  upon  to  refund  and  compelled  to 
do  so.  A  question  would  also  arise  whether 
the  consideraticm  of  the  agreement  under  which 
the  five  and  a  half  millions  of  bonds  were  paid 
had  not  failed,  and  whether  all  the  bond  holders 
and  stockholders  who  participated  in  the  dis- 
tribution of  the  proceeds  of  the  sale  should  not 
be  required  to  refund.  If  either  or  both  were 
too  numerous  for  all  to  be  brought  before  the 
court,  some  might  have  been  made  parties  in 
their  own  behalf  and  as  the  representatives  of 
the  others.  Story,  Eq.  PI.  7th  ed.  §§  120,  121, 
128,  131,  132.  and  notes. 

Dodge  v.  Woolsey,  18  How.  331,  15  L.  ed.  401, 
to  which  our  attention  was  called  by  the  learned 
counsel  for  the  appellants,  presents  no  material 
points  of  analogy  to  the  case  before  us,  and  af- 
fords no  support  to  this  bill  in  the  particular 
imder  consideration.  The  bill  in  this  respect 
452  ♦  J  is  fatally  defective.  We  do  not  deem  *it 
necessary  to  pursue  the  subject  further.  The 
demurrer  was  properly  sustained  and  the  bill 
properly  dismissed. 

The  decree  of  the  Circuit  Court  is  affirmed. 


AMERICAN  STEAMBOAT  COMPANY, 

Plff,  in  Err., 

PHIUP  B.  CHACE,  Administrator  of  George 

Cook,  Deceased. 

(See  8.  C.  16  Wall.  522-535.) 

State  courts,  remedy  in  for  marine  tort — state 
statute — death  caused  hy  steamer, 

1.   State   courts   can   exercise   Jurisdiction   and 
sire  m  remedy  for  a  consequential  Injury  growing 
(■at  of  a  marine  tort,  where  no  remedy  for  such  an 
fajorj  exists  in  the  admiralty  courts. 
16  Waijl. 


2.  A  suitor  may  have  a  remedy  In  a  case  !n  a 
state  court,  even  If  the  admiralty  courts  have  Ju- 
risdiction, where  the  right  of  action  was  created 
by  a  state  statute  enacted  subsequent  to  the  pas- 
sage of  the  Judiciary  act. 

3.  Suitors  may  have  a  common  law  remedy  In 
all  cases  where  the  common  law  is  competent  to 
give  It. 

4.  These  principles  applied  to  a  suit  in  a  state 
court  by  an  administrator,  to  recover  damages, 
under  a  state  statute,  for  an  act  causing  the  death 
of  his  intestate,  done  by  a  steamer  in  navigable 
waters, 

[No.  160.] 
Argued  Mar.  IS,  187$.  Decided  Mar.  SI,  1875. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Rhode  Island. 

Suit  was  brought  in  the  court  of  common 
pleas  of  Newport  Co.,  R.  I.,  by  the  defendant  in 
error,  to  recover  damages  of  plaintiff  in  error, 
for  causing  the  death  of  the  plaintiff's  intestate. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  took  an  appeal  to  the  supreme 
court  of  the  state,  where  judgment  was  again 
rendered  for  the  plaintiff;  whereupon  the  de- 
fendant sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs,  Benj.  F.  Thvrston  and  Jno.  A« 
Gardner,  for  plaintiff  in  error: 

The  Constitution.  §  II.,  art.  3,  declares  that 
the  judicial  power  of  the  United  States  shall  ex- 
tend ''to  all  cases  of  admiralty  and  maritime 
jurisdiction,"  and  this  clause  has  been  con- 
strued to  import  a  broad  grant  of  power,  under 
which  Congress  can,  hj  legislation,  ri^tfully 
vest  exclusive  jurisdiction  in  the  Federal 
Courts. 

Nav.  Co.  Y.  Batik,  6  How.  344;  The  Moses 
Taylor,  4  Wall.  429,  18  L.  ed.  401 ;  The  Belfast, 
7  Wall.  638,  19  L.  ed.  270. 

The  words  ''causes  of  admiralty  and  mari- 
time jurisdiction,"  are  of  the  same  import  as 
if  .the  language  had  been :  "causes  which  arise 
out  of  acts  committed  on,  or  contracts  to  be 
executed  on  the  sea." 

Dunl.  Adm.  Pr.  41 ;  De  Lovio  v.  Boit,  2  Gall. 
468,471. 

The  authority  of  common  law  to  exercise  on 
behalf  of  suitors  any  jurisdiction  whatever  in 
marine  courts,  or  over  any  causes  which  from 
character  or  locality  belong  to  the  jurisdiction 
of  the  admiralty,  is  obtained  entirely  from  the 
9th  section  of  the  act  of  1789. 

The  next  inquiry  properly  is  as  to  whether 
an  action  for  damages  by  an  administrator  for 
the  loss  of  life  by  his  intestate,  resulting  from 
a  collision  of  two  vessels  on  navigable  waters,  is 
given  to  him  in  the  common  law  courts  by  the 
clause  above  quoted.  It  undoubtedly  is,  if  a 
right  of  action  for  such  cause  was  known  to  the 
common  law  at  the  time  of  the  passage  of  the 
act.  For  if  then  known  to  the  common  law,  it 
would  have  been  known  to  and  recognized  by 
the  admiralty.  But  if  unknown  to  the  com- 
mon law  and  unknown  to  the  admiralty,  and 
not  since  by  legislation  of  Congress  given  to 
the  admiralty,  it  cannot  have  been  sav^  to  tV  ? 
common  law  courts  either  directly  or  by  impli- 
cation. In  The  Uine  v.  Trevor,  4  Wall.  555,.  18 
L.  ed.  451,  the  court  remarked:  "It  could  not 
have  been  the  intention  of  Congress,  by  the  ex- 
ception in  that  section,  to  give  the  suitor  all 
such  remedies  as  might  afterward  be  enacted 
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by  state  statutes ;  for  this  would  have  enabled 
the  states  to  make  the  jurisdiction  of  their 
courts  concurrent  in  all  cases,  by  simply  pro- 
viding a  statutory  remedy  for  all  cases.  Thus 
the  exclusive  jurisdiction  of  the  Federal  Courts 
would  be  defeated."  / 

Mr.  W.  P.  Sheffield,  for  defendant  in  error : 

This  being  the  judgment  of  the  highest  court 

in  the  state,  a  writ  of  error  was  sued  out,  in 

which  it  is  alleged  that  the  state  court  had  no 

i'urisdiction  of  the  suit,  and  the  case  has  been 
irought  to  this  court  to  settle  that  question. 

The  alleged  error  before  this  court  is  the  re- 
fusal of  the  supreme  court  of  Rhode  Island  to 
dismiss  the  action,  upon  motion  of  the  defend- 
ant in  the  court  below,  based  upon  the  want  of 
jurisdiction  in  that  court  to  try  the  cause.  The 
defendant  in  the  court  below  filed  his  answer  to 
tlie  suit  while  it  was  pending  in  the  court  of 
common  pleas,  but  did  not  file  his  motion  to 
dismiss  the  action  until  after  fhe  cause  had  been 
removed  from  that  court  to  the  supreme  court. 

The  averment  of  place,  in  declaration,  in  a 
transitory  action,  is  ordinarily  an  averment 
which  need  not  be  proved  as  laid. 

See,  1  Chit.  Tl.  267,  269. 

A  motion  to  dismiss,  is  a  motion  addressed 
to  the  discretion  of  the  court. 

See,  Edwards  ▼.  Hopkins,  5  R.  I.  141. 

A  motion  to  dismiss,  in  an  appellate  court, 
comes  too  late,  after  pleading  to  the  merits  in 
the  court  below. 

Cooke  V.  Universalist  Soc.  7  R.  I.  71;  Potter 
V.  Smith,  7  R.  I.  55;  Potter  v.  James,  7  R.  I. 
312. 

The  case  presented  is  not  between  different 
tribunals,  but  is  between  the  state  sovereignties. 
See,  Feiry  Co.  v.  Beers,  20  How.  401,  15  L.  ed. 
964. 

It  is  not  pretended  that  any  other  court  has 
jurisdiction  of  this  suit,  and  it  is  difficult  to  see 
how  a  state  court  can  take  from  a  Federal 
Court  a  jurisdiction  which  has,  confessedly, 
never  been  conferred  upon  the  Federal  Courts. 

But  it  is  said  that  the  jurisdiction  of  the  sub- 
ject-matter of  this  suit  has  been  taken  from  the 
states  and  been  conferred  upon  the  nation,  and 
that  the  states  are  inhibited  from  enacting  a 
statute  like  that  upon  which  this  action  is  pre- 
dicated, which  shall  operate  upon  any  navig- 
able water  of  a  state. 

Common  Law. 

Here  a  question  arises  out  of  an  old  difference 
that  had  its  origin  with  our  Saxon  ancestors 
and  their  Norman  conquerors;  out  of  the  con- 
flict of  the  common  law  with  continental  sys- 
tems ;  between  the  trial  by  jury  and  trial  with- 
out jur>';  between  law  and  discretion. 

In  England,  by  Stat.  15  Rich.  II.,  chap.  3,  it 
was  provided  'That,  in  all  cases,  things  done 
within  the  body  of  Congress,  by  land  or  water, 
the  admiralty  should  h^ve  no  cognizance,,  but 
they  should  be  tried  by  the  law  of  the  land." 

Neither  the  King  nor  his  proctor  could  any 
longer  justify  or  secure  the  individual  who  re- 
sorted to  the  admiralty,  in  a  case  in  which  the 
common  law  could  give  redress."  See,  3  Lev. 
253. 

In  Shermoulin  v.  Sands,  XA.  Raym.  271,  Lord 
Holt  said:  "The  common  law  is  a  controlling 
jurisdiction,  and  the  party  seeking  the  admii- 
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alty  must  well  entitle   himself  to    draw  the 
cause  from  the  common  law." 

Nothing  would  seem  to  be  better  settled  in 
England  than  that  the  admiralty  has  no  exclu- 
sive jurisdiction,  whether  of  persons  or  of  prop- 
erty, unless  of  matters  occurring  on  the  high 
seas,  and  out  of  the  body  of  any  country,  ^q 
3  Bl.  Com.  98,  Eng.  ed.  1813,  and  cases  cited. 

The  Public  Opinion. 

This  being  the  state  of  the  common  law  of 
England,  we  may  well  ask,  if  it  was  subjected 
to  any,  or  if  any,  what  modificaticms  in  this 
country,  prior  to  the  adoption  of  the  Federal 
Constitution. 

2  Hag.  398;  2  Bro.  C.  &  Adm.  Law.  316. 

Mr.  Justice  Story,  in  his  Com.  on  Cmist., 
Vol.  3,  §  1066,  n.  3,  says:  "The  admiralty  and 
maritime  jurisdiction  was  intended  by  the  Con- 
stitution to  be  ejcactly  as  extensive  or  as  exclu- 
sive, and  no  mure  so,  than  the  national  judi- 
ciary as  it  existed  in  the  jurisprudence  of  the 
common  law,  in  the  cases  which  a  common  law 
remedy  may  be  adequate  and  proper." 

The  act  of  Congress,  commonly  known  as  the 
judiciary  act,  §  9,  saves  to  suitom  in  all  cases 
the  right  of  a  common  law  remedy,  when  the 
common  law  is  competent  to  give  it.  1  Stat,  at 
L.  77. 

It  is  not  a  cause  of  action  at  common  law 
which  is  saved,  but  it  is  a  common  law  protest. 
"It  is  not  a  remedy  at  common  law,  but  a  com- 
mon law  remedy  which  is  saved  from  the  juris- 
diction of  the  admiralty." 

In  the  case  of  Nav.  Co.  v.  Bcmfc,  6  How.  390, 
the  court  says  that  "The  common  law  courts 
exercise  a  concurrent  jurisdiction  in  nearly  all 
the  cases  of  admiralty  jurisdiction,  whether  of 
tort  or  contract." 

That  "The  saving  clause  was  inserted"  (re- 
ferring to  the  saving  clause  in  §  9  of  the  judi- 
ciary act)  "probably  from  abundant  caution, 
lest  the  exclusive  terms  in  which  the  power  is 
conferred  in  the  district  court  might  be  deemed 
to  have  taken  away  the  concurrent  remedy 
which  before  existed." 

"This  leaves  the  concurrent  power  where  it 
stood  at  common  law."  See,  also,  1  Kent.  Com. 
Am.  Law.  304,  n.  6. 

The  cases  of  The  Moses  Taylor,  4  Wall.  411, 
18  L.  ed.  397,  and  The  Uine  v.  Trevor,  4  Wall. 
555,  18  L.  ed.  451,  contain  nothing  which  limits 
the  common  law  jurisdiction  as  it  is  stated  in 
the  case  of  Nav.  Co.  v.  Banky  supra. 

In  the  case  of  The  Belfast,  7  Wall.  644,  19  L. 
ed.  272,  this  court  again  considered  this  gen- 
eral subject,  and  affirmed  the  concurrent  juris- 
diction of  the  common  law  in  the  case  of 'mar- 
ine torts. 

In  Leon  v.  Galceran,  11  Wall.  191,  20  L.  ed. 
76,  the  court  says  that  "Suitors  by  virtue  of  the 
saving  powers  in  the  9th  section  of  the  judi- 
ciary act,  conferring  jurisdiction  in  admiralty 
upon  the  district  courts,  have  the  rights  of  a 
common  law  remedy  in  all  cases  where  the  com- 
mon law  is  competent  to  give  it,  and  the  com- 
mon law  is  as  competent  as  the  admiralty  to 
give  a  remedy  in  all  cases  whore  the  suit  is  in 
personam  against  the  owner  of  the  property." 
See.  also,  Waring  v.  Clarke,  5  How.  460. 

But  nothing  is  better  settled  than  that  a 
party  may  waive  his   lien   in   admiralty,   and 
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bring  his  action  in  personam  in  the  cases  of  col- 
lision wh«ci  the  d^endant  is  in  court  and  the 
plaintiff  is  without  fault. 

See,  Siurgis  v.  Boyer,  24  How.  117,  16  L.  ed. 
693;  Chamberlain  ▼.  Ward,  21  How.  553,  16  L. 
ed.  213. 

The  whole  subject  of  the  limits  of  exclusive 
jurisdiction  of  admiralty  in  the  United  States 
18  fully  considered  in  an  article  in  3  Law  Rev. 
597,  for  July,  1869,  where  it  is  said:  "That  it 
will  be  readily  seen,  that  in  nearly  all  cases  of 
contract  and  tort  connected  with  navigation,  a 
personal  suit  at  common  law  will  afford  a  rem- 
edy more  or  less  adequate." 

529*]  *Mr.  Justice  Clifford  delivered  the 
opinion  of  the  court: 

Remedies  for,  marine  torts,  it  is  conceded, 
may  be  prosecuted  in  the  admiralty  courts,  even 
though  the  wrongful  act  was  committed  on 
navigable  waters  within  the  body  of  a  county, 
as  the  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction 
is  conferred  upon  the  district  courts  by  the  9th 
section  of  the  judiciary  act.  Repeated  attempts 
were  made  in  our  early  judiciary  history  to  in- 
duce the  court  to  hold  otherwise,  but  the  court 
refused  to  adopt  any  other  theory,  and  held 
that  the  entire  admiralty  power  of  the  Consti- 
tution was 'lodged  in  the  Federal  Courts;  that 
Ccmgress  intended  by  the  9th  section  of  the  ju- 
diciary act,  1  Stat,  at  L.  73,  to  invest  the  district 
courts  with  that  entire  power,  as  courts  of  orig- 
inal jurisdiction,  employing  the  phrase  "exclu- 
sive original  cognizance"  to  express  that  pur- 
pose, and  that  it  was  intended  that  the  power 
should  be  exclusive  of  the  state  courts  as  well 
as  the  other  Federal  Courts. 

Common  carriers  of  passengers,  whether  by 
railroad  or  steamboat,  in  case  the  life  of  a  pas- 
senger in  their  care  is  lost,  or  the  life  of  any 
person  crossing  upon  a  public  highway  is  lost 
in  that  state,  by  reason  of  the  negligence  or 
carelessness  of  such  common  carrier,  or  by  the 
onfitness,  negligence  or  carelessness  of  their 
servants  or  agents,  are  made  liable  by  the  stat- 
ute law  of  the  state  to  damages  for  the  injury 
caused  by  the  loss  of  the  life  of  such  person,  to 
be  recovered  by  action  on  the  case  for  the  bene- 
fit of  the  husband  or  widow  and  next  of  kin  of 
the  deceased  perscm.    Rev.  Stat.  427. 

Provision  is  also  made  by  another  section  of 
the  same  statute^  that  in  all  cases  in  which  the 
death  of  any  person  ensues  from  injury  inflict- 
ed by  the  wrongful  act  of  another,  and  in  which 
au  action  for  damages  might  liave  been  main- 
tained at  the  common  law,  and  death  not  en- 
sued, the  person  inflicting  such  injury  shall  be 
liable  to  an  action  for  damages  for  the  injury 
caused  by  the  death  of  such  person,  to  be  recov- 
ered by  an  action  on  the  case  for  the  use  of  his 
or  her  husband,  widow,  children,  or  next  of  kin. 
530*]  'Undisputed  as  the  facts  are  in  this 
ease  it  is  not  necessary  to  refer  to  them  with 
much  particularity.  By  the  pleadings  it  ap- 
pears that  the  defendants  are  common  carriers 
of  passengers  over  the  waters  of  the  Narragan- 
sett  bay,  one  of  the  public  highways  within  the 
state,  between  the  ports  of  Newport  and  Provi- 
dence in  the  same  state,  and  that  the  plaintiff 
is  the  administrator  of  the  estate  of  George 
Cook,  late  of  Portsmouth  in  that  state,  de- 
ceased. He  was  passing  over  the  waters  of  the 
16  Wall. 


bay  in  a  sail  boat  and  lost  his  life  on  the  29th 
ot  June,  1869,  by  means  of  a  collision  between 
the  steamboat  of  the  defendants  and  the  Bail 
boat  in  which  he  was  passing,  and  whidi  was 
caused,  as  the  plaintiff  alleges,  while  the  dece- 
dent was  in  the  exercise  of  due  care  and  wholly 
through  the  imfitness,  negligence,  and  careless- 
ness of  the  master  of  the  st^mboat.  Damages 
are  claimed  by  the  plaintiff  for  the  benefit  of 
the  widow  and  children  of  the  deceased.  Judg- 
ment was  rendered  by  the  plaintiff  in  the  su- 
preme court  of  the  state  in  the  sum  of  $12,000; 
and  the  defendants  sued  out  a  writ  of  error  and 
removed  the  cause  into  this  court. 

Two  errors  are  assigned :  ( 1 )  That  the  com- 
mon law  courts  cannot  exercise  jurisdiction  and 
give  a  remedy  for  a  consequential  injury,  grow- 
ing out  of  a  marine  tort,  where  no  remedy  for 
such  an  injury  exists  in  the  admiralty  courts. 
( 2 )  That  a  suitor  cannot  have  a  remedy  in  such 
a  case  in  a  common  law  court,  even  if  the  ad- 
miralty courts  have  jurisdiction,  as  the  right  of 
action  was  created  by  a  state  statute  enacted 
subsequent  to  the  passage  of  the  judiciary  act. 

Where  no  remedy  exists  for  an  injury  in  the 
admiralty  courts,  the  fact  that  such  courts  ex- 
ist and  exercise  jurisdiction  in  other  causes  of 
action  leave  the  state  courts  as  free  to  exercise 
jurisdiction  in  respect  to  an  injury  not  cogniz- 
able in  the  admiralty  as  if  the  admiralty  courts 
were  unknown  to  the  Constitution  arid  had  no 
existence  in  our  jurisprudence.  Jurisdiction  to 
enforce  maritime  liens  by  proceedings  in  rem 
is  exclusive  in  the  admiralty  courts.  State 
courts,  therefore,  are  incompetent  to  afford  a 
remedy  in  such  a  case,  as  they  do  not  possess 
the  power  to  issue  the  appropriate  *pro-  [*531 
cess  to  enforce  the  lien  and  give  effect  to  the 
proceeding.  Vested  exclusively  as  such  power 
is  in  the  admiralty  courts,  it  is  settled  law  that 
the  state  legislatures  cnnnot  authorize  state 
coiu*ts  to  exercise  jurisdiction  in  such  a  case  by 
a  proceeding  in  rem.  The  Moses  Taylor,  4  Wall. 
411,  18  L.  ed.  307 ;  The  Bine  v.  Trevor,  4  Wall. 
655,  17  L.  ed.  451;  The  Belfast,  7  Wall.  642,  19 
L.  ed.  271. 

Exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction 
was  conferred  upon  the  district  courts  by  the 
9tli  section  of  the  judiciary  act,  including  all 
seizures  under  the  laws  of  impost,  navigation 
or  trade  of  the  United  States,  where  the  seiz- 
ures are  made  on  waters  which  are  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  bur- 
den, within  their  respective  districts  as  well 
as  upon  the  high  seas.  United  States  v.  Bevans, 
3  Wheat.  387. 

Admiralty  jurisdiction  was  conferred  upon 
the  United  States  by  the  Constitution ;  and  in- 
asmuch aa  the  power  conferred  extends  to  all 
cases  of  admiralty  and  maritime  jurisdiction, 
it  is  clear  and  undeniable  that  a  remedy  for  a 
marine  tort  may  be  sought  in  the  admiralty 
courts,  and  if  the  injured  party  had  survived, 
no  doubt  is  entertained  that  he  might  have 
sought  redress  for  his  injuries  in  the  proper  ad- 
miralty court,  wholly  irrespective  of  the  state 
statute  enacting  the  remedy  there  given  and 
prescribing  the  form  of  action  and  the  measure 
of  damages,  as  the  wrongful  act  was  committed 
on  navigable  waters  within  the  admiralty  and 
maritime  jurisdintion  conferred  upon  such 
courts  by  the  Constitution  and  the  laws  of  Con- 
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gress.  2^he  Commerce^  1  Black,  578,  17  L.  ed. 
109;  The  Belfast,  supra,  2  Sto.  Const.  §  1669; 
The  Genesee  Chief,  12  How.  462. 

Doubts,  however,  may  arise  whether  the  ac- 
tion survives  in  the  admiralty,  and  if  not, 
whether  a  state  statute  can  be  regarded  as  ap- 
plicable in  such  a  case  to  authorize  the  legal 
representatives  of  the  deceased  to  maintain  such 
an  action  for  the  benefit  of  the  widow  and  chil- 
dren of  the  deceased.  Undoubtedly  the  general 
rule  is,  that  state  laws  cannot  extend  or  restrict 
the  jurisdiction  of  the  admiralty  courts,  but 
532*]  *it  is  suggested  that  the  action  may  be 
maintained  in  this  case,  without  any  departure 
from  that  principle,  as  the  only  practical  effect 
allowed  to  the  state  statute  is  ^o  take  the  case 
out  of  the  operation  of  the  commcm  law  maxim 
that  personal  actions  die  with  the  person.  Most 
of  the  common  law  cases  deny  that  the  action 
is  maintainable  in  the  name  of  the  legal  repre- 
sentatives, and  several  text  writers  have  ex- 
pressed the  same  opinion.  Carey  v.  R .  Co.  1 
Cush.  475 ;  Baker  v.  Bolton,  1  Camp.  493 ;  Dunl. 
Pr.  87;  Hall,  Admr.  Pr.  22;  2  Pars.  Ship.  351; 
Benedict,  Adm.  2d  ed.  §  309.  Judge  Sprague 
also  applied  the  same  rule  in  the  case  of  Crapo 
V.  Allen,  1  Sprague,  184,  but  in  a  later  case  he 
left  the  question  open,  with  the  remark  that  it 
cannot  be  regarded  as  settled  law  that  an  ac- 
tion cannot  be  maintained  in  such  a  case.  Cut- 
ting V.  Sedbury,  1  Sprague,  522. 

Statutes  have  been  passed  in  many  of  the 
states  giving  a  remedy  in  such  cases,  and  in 
the  case  of  Hiner  v.  The  Sea  Q^aU,  2  Law  T.  15, 
the  Chief  Justice  held  in  a  case  where  the  suit 
was  brought  by  the  husband  to  recover  damages 
to  himself  for  the  death  of  his  wife,  occasioned 
by  the  fault  of  the  defendant,  that  the  suit  was 
maintainable.  Ford  v.  Monroe,  20  Wend.  210; 
James  v.  Christy,  18  Mo.  162.    ' 

Difficulties,  it  must  be  conceded,  will  attend 
the  solution  of  the  question,  but  it  is  not  neces- 
sary to  decide  it  in  the  present  case,  as  the  ju- 
risdiction of  the  state  court  may  be  supported, 
whether  such  a  suit  may  or  may  not  be  main- 
tained in  the  admiralty  courts. 

Sufficient  has  already  been  remarked  to  show 
that  the  state  courts  have  jurisdiction  if  the 
admiralty  courts  have  no  jurisdiction,  and  a 
few  observations  will  serve  to  show  that  the 
jurisdiction  of  the  state  courts  is  equally  un- 
deniable if  it  is  determined  that  the  case  is 
within  the  jurisdiction  of  the  admiralty  courts. 
Much  discussion  of  that  topic  cannot  be  neces- 
sary, as  several  decisions  of  this  court  have  es- 
tablished that  rule  as  applicable  in  all  cases 
where  the  action  in  the  state  court  is  in  form 
533*]  a  common  law  action  against  the  *per- 
son,  without  any  of  the  ingredients  of  a  pro- 
ceeding in  rem  to  enforce  a  maritime  lien. 
Where  the  suit  is  in  rem  against  the  thing,  the 
original  jurisdiction  is  exclusive  in  the  district 
courts,  as  provided  in  the  9th  section  of  the  ju- 
diciary act;  but  when  the  suit  is  in  personam 
against  the  owner,  the  party  seeking  redress  may 
proceed  by  libel  in  the  district  court,  or  he  may, 
at  his  election,  proceed  in  an  action  at  law, 
either  in  the  circuit  court  if  he  and  the  defend- 
ant are  citizens  of  different  states,  or  in  a  state 
court  as  in  other  cases  of  actions  cognizable  in 
the  state  and  Federal  Courts  exercising  juris- 
diction in  common  law  cases,  as  provided  in 
the  11th  section  of  the  judiciary  act.  Leon  v. 
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Calceran,  11  Wall.  188,  20  L.  ed.  76.  He  may 
have  an  action  at  law,  in  the  case,  supposed, 
either  in  the  circuit  court-  or  in  a  state  court, 
because  the  common  law  in  such  a  case  is  com- 
petent to  give  him  a  remedy,  and  wherever  the 
common  law  in  such  a  case  is  competent  to  give 
a  party  a  remedy,  the  right  to  such  a  remedy  is 
reserved  and  secured  to  suitors  by  the  saving 
clause  contained  in  the  9th  section  of  the  judi- 
ciary act.  1  Stat,  at  L.  78 ;  The  Belfast,  supra; 
The  Moses  Taylor,  supra;  The  Hine  v.  Trevor, 
supra. 

Suitors  may  have  a  common  law  remedy  in 
all  cases  where  the  common  law  is  competent  to 
give  it,  but  the  defendants  insist  that  a  suitor 
cannot  have  redress  in  a  common  law  court  in 
such  a  case,  even  if  the  admiralty  courts  have 
jurisdiction,  as  the  right  of  action  was  created 
by  a  state  statute  enacted  subsequent  to  the 
passage  of  the  judiciary  act. 

Attempt  is  made  to  deny  the  right  to  such  a 
remedy  in  this  case,  upon  the  ground  that  the 
operation  of  the  saving  clause  must  be  limited 
to  such  causes  of  action  as  were  known  to  the 
common  law  at  the  time  of  the  passage  of  the 
judiciary  act;  and  the  argument  is  that  the 
cause  01  action  alleged  was  not  known  to  the 
common  law  at  that  period,  which  cannot  be 
admitted,  as  actions  to  recover  damages  for  per- 
sonal injuries  prosecuted  in  the  na^e  of  the  in- 
jured party  were  well  known,  even  in  the  early 
history  of  the  common  law.  Such  actions,  it 
must  be  admitted,  did  not  ordinarily 
•survive,  but  nearly  all  the  states  have  [*534 
passed  laws  to  prevent  such  a  failure  of  justice, 
and  the  validity  of  such  laws  has  never  been 
much  questioned.  R.  R.  Co.  v.  Barron,  5  Wall. 
90,  18  L.  ed.  591. 

Questions  of  the  kind  cannot  arise  in  suits  in 
rtm  to  enforce  maritime  liens,  as  the  common 
law  is  not  competent  to  give  such  a  remedy, 
and  the  jurisdiction  of  the  admiralty  courts  in 
such  cases  is  exclusive.  Such  a  question  can 
only  arise  in  personal  suits  where  the  remedy, 
in  the  two  jurisdictions,  is  without  any  sub- 
stantial difference.  Examined  carefully,  it  is 
evident  that  Congress  intended  by  that  provi- 
sion to  allow  the  party  to  seek  redress  in  the 
admiralty  if  he  saw  fit  to  do  so,  but  not  to 
make  it  compulsory  in  any  case  where  the  com- 
mon law  is  competent  to  give  him  a  remedy. 
Properly  construed,  a  party  under  that  provi- 
sion may  proceed  in  rem  in  the  admiralty,  if  a 
maritime  lien  arises,  or  he  may  bring  a  suit  in 
personam  in  the  same  jurisdiction,  or  he  may 
elect  not  to  go  into  admiralty  at  all,  and  may 
resort  to  his  common  law  remedy  in  the  state 
courts,  or  in  the  circuit  courts  of  the  United 
States  if  he  can  make  proper  parties  to  give 
the  circuit  court  jurisdiction  of  his  case.  Leon 
V.  Galceran,  supra. 

Different  systems  of  pleaxling  and  modes  of 
proceeding,  and  different  rules  of  evidence  pre- 
vail in  the  two  jurisdictions,  but  whether  the 
party  elects  to  go  into  one  or  the  other,  he  must 
conform  to  the  system  of  pleading  and  te  the 
rules  of  practice,  and  of  evidence,  which  pre- 
vail in  the  chosen  formn.  State  statutes,  if  ap- 
plicable te  the  case,  constitute  the  rules  of  de- 
cision in  common  law  actions,  in  the  circuit 
courts  as  well  as.  in  the  stete  courts,  but  the 
rules  of  pleading,  practice  and  of  evidence  in 
the  admiralty  courts  are  regulated  by  the  ad- 
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miralty  law  as  ultimately  expounded  by  the  de- 
cisioDs  of  this  oourt.  State  legislatures  may 
rcjf^ulate  the  practice,  proceedings  and  rules  of 
ondence  in  their  own  courts,  and  those  rules, 
under  the  34th  section  of  the  judiciary  act,  be- 
come, in  suits  at  common  law,  the  rules  of  de- 
cision, where  they  apply,  in  the  circuit  courts. 
535*]  *A11  these  are  familiar  principles,  and 
they  are  sufficient  to  dispose  of  tne  case  and  to 
ibcnir  that  there  is  no  error  in  the  record. 
Judgment  affirmed. 


KANSAS   PACIFIC   RAILWAY   COMPANY, 

Plff.  in  Err., 

V. 

JOHN  H.  PRESCOTT; 
SAME 

V. 

CHARLES  C.  CULP. 

(See  S.  C.  16  Wall.  603-610.) 

Railroad  land  grant,  tohen  title  passes  under — 

taxation  of  Umds. 

1.  Where,  in  a  land  grant  to  railway  company, 
it  Is  provided  that  before  the  lands  shall  be  con- 
vejed  to  the  company,  the  cost  of  surveying,  select- 
ing, and  conveying  said  lands  shall  first  be  paid 
Into  the  treasury  of  the  United  States  by  the  com- 
pany, until  such  payment  is  made,  the  company 
does  not  have  such  interest  In  the  lands  that  they 
can  be  sold  by  the  state  for  taxes. 

2.  When  Congress  declared  that  If  the  company 
did  not  sell  those  lands  within  a  time  limited  by 
the  act  they  should  then  be  open  to  pre-emption 
and  sale,  they  cannot  be  withdrawn  from  pre-emp- 
tion and  sale  by  a  tax  title  and  possession  under  ft. 

[Nos.  388,  389.] 
Buhmilted  Feb.  7,  7875.    Decided  Mar.  SI,  1873. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Kansas. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  John  P.  Usher  and  H.  Beard,  for 
plaintiff  in  error: 

Prior  to  the  assessment  and  levy  of  taxes  up- 
rn  the  lands  within  the  limits  of  the  giants  spec- 
ified in  the  acts  of  1862,  1864,  the  plaintiff  in 
error  had  constructed  forty  miles  of  its  road 
adjacent  to  the  lands  assessed  and  taxed,  to  the 
satisfaction  of  the  President,  as  provided  in  § 
4  of  the  act  of  1862. 

But  the  agreed  case  shows  that  nothing  more 
had  been  done  by  the  railroad  company  or  the 
goremment  to  invest  the  company  with  the  title 
to  the  lands.  Upon  this  state  of  the  case,  the 
supreme  court  of  Kansas  has  decided  that  the 
landa  were  the  property  of  the  railroad  com- 
jvuiy  when  its  road  adjacent  to  them  was  con- 
structed to  the  acceptance  of  the  President  of 
the  United  States,  and  were  then  the  legitimate 
objects  of  taxation,  lliat  it  was  not  necessary 
that  there  should  be  any  selection  or  setting 
apart  of  the  lands,  and  payment  of  fees  by  the 
ctanpMnj  for  selecting,  certifying  and  patenting 
tlie  lands  as  by  the  act  of  July  1,  1864,  is  re- 
quired, or  any  payment  for  surveys,  selecting 
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and  surveying,  as  by  the  2l3t  section  of  the  act 
of  1864,  is  declared  to  be  necessary  before  the 
company  shall  be  entitled  to  the  lands. 

The  right  of  pre-empticm  provided  for  by  the 
3d  section  of  the  act  of  July  1,  1862,  was  dis- 
posed  of  by  construing  the  true  intent  and 
meaning  of  the  act  to  be,  the  establishing  of  a 
trust  in  the  United  States,  to  make  sale  of 
these  lands  under  the  pre-emption  laws  for  the 
benefit  of  the  c<Mnpany;  in  short,  that  all  pro- 
ceedings required  by  the  acts  of  Congress  for  the 
issuing  of  a  patent  to  the  company,  after  the 
construction  of  the  road,  were  merely  provi- 
sions for  procuring  the  evidence  of  title,  and 
were  not  acts  necessary  to  be  done  to  devest  the 
title  of  the  United  States  to  the  land ;  that  they 
were,  in  no  sense,  conditions  to  be  performed  to 
the  vesting  the  title  to  the  lands  in  the  rail- 
road company. 

For  great  distances  along  the  line  of  the 
road,  the  lands  were  not  surveyed  at  the  time 
of  its  construction.  The  effect  of  the  decision 
is,  to  vest  the  title  of  all  the  lands  surveyed  or 
unsurveyed  in  the  company  as  soon  as  the  road 
was  constructed  and  accepted  by  tlie  President, 
and  so  subject  to  taxation. 

Now,  in  the  very  nature  of  the  case,  this  could 
not  be;  for  until  the  survey,  the  executive  de- 
partment could  not  possibly  know  and  describe 
the  particular  land  granted.  Before  the  grant 
could  be  effective,  the  land  must  necessarily 
have  been  surveyed  and  selected  and  certified 
to  the  general  land  office. 

It  will  be  seen  that  the  3d  section  of  the  act 
of  1802  declares  that  the  lands  granted  by  that 
section,  if  '*Not  sold  or  disposed  of  by  said  com- 
pany within  three  years  after  the  entire  road 
shall  liave  been  completed,  shall  be  subject  to 
settlement  and  pre-emption  like  other  lands." 

The  lands  must  be  sold  by  the  company,  and 
not  by  the  state  for  taxes,  in  order  to  exempt 
them  from  the  operation  of  the  pre-emption 
laws.  To  sny  that  a  sale  for  taxes  by  the  state 
is  equivalent  to  a  sale  by  the  company,  would 
be  a  gross  misconstruction  of  the  law.  If  the 
lands  may  be  taxed  and  sold  for  non-payment, 
such  sale  necessarily  defeats  the  provision  for 
pre-emption,  as  well  as  the  provision  for  pay- 
ment to  the  United  States  for  cost  of  surveys, 
selecting  and  patents. 

Mr.  J.  G.  Mohler,  for  defendant  in  error : 

It  is  insisted  that  the  settlement  and  pre-emp- 
tion proviso  to  section  3,  of  the  act  of  July  1, 
1862,  so  operates  as  to  hold  the  title  to  said 
lands  in  abeyance  until  sold. 

If  such  construction,  as  is  insisted  upon  for 
the  plaintiff  in  error,  is  placed  upon  said  pro- 
viso, the  effect  of  it  will  be  to  render  the  said  • 
act  nugatory  and  void,  and  consequently  de- 
stroy the  grant;  for  government  cannot  grant 
away  any  portion  of  the  public  lands,  and  yet 
still  own  them. 

This  proviso  to  section  3,  act  of  July  1, 
1862,  is  m  the  nature  of  a  saving  clause  in  the 
statute;  "But  a  saving  clause  in  a  statute, 
where  it  is  directly  repugnant  to  the  purview 
or  body  of  the  act  and  cannot  stand  without 
the  rendering  of  the  act  inconsistent  and  de- 
structive of  itself,  is  to  be  rejected." 

Sedg.  Stat,  and  Const.  L.  60. 

Two  separate  acts  upon  the  same  subject- 
matter  must  be  so  construed  as  to  give  both 
acts  operation,  if  the  same  is  poesibl^ 
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Does  not  the  same  rule  of  construction  apply 
to  different  sections  or  clauses  of  the  same  act? 
And  is  not  the  construction  placed  upon  said 
"proviso"  by  the  supreme  court  of  Kansas,  the 
only  construction  that  can  be  placed  upon  it  and 
give  operation  to  the  whole  act?  In  Delassua 
V.  U,  8.  9  Pet.  133,  Chief  Justice  Marshall  says 
that  "No  principle  is  better  settled  in  this  coim- 
try  than  that  an  inchoate  title  to  lands  is  *prop- 
erty/  "  and  again  he  says :  "The  inquiry  then  is, 
whether  this  concession  whs  legally  made  by  the 
proper  authorities,  and  might  have  been  per- 
fected into  a  complete  title/*  His  inference  was 
that  the  inchoate  right,  which  might  have  been 
perfected  into  a  complete  title,  was  property. 

Op.  of  Justice  Wiley,  of  the  supreme  court 
of  the  District  of  Columbia,  in  case  of  Whitney 
▼.  FrisbiCf  at  chambers,  Aug.  16,  1866. 

If  such  inchoate  right  is  "property,"  why 
not  taxable? 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  writ  of  error  to  the  supreme  court  of  the 
state  of  Kansas,  brings  before  us  a  record  in- 
volving the  right  of  that  state  to  tax,  under 
certain  circumstances,  the  land  granted  by  Con- 
gress to  this  company,  to  aid  in  the  construc- 
tion of  their  road. 

The  case  was  heard  in  the  state  courts  on  an 
agreed  statement  of  facts  which  presents  the 
simple  question  whether  the  land  was  subject, 
in  the  year  1868,  to  state  taxation.  It  was  con- 
tended by  plaintiff  in  error,  that  imder  certain 
provisions  of  the  acts  granting  this  land,  it 
was  not. 

Tlie  statute  which  gave  alternate  sections  of 
land  on  each  side  of  said  road  within  certain 
limits,  provided  that  a  patent  should  issue  to 
the  company  only  as  each  section  of  forty  miles 
in  length  should  be  completed,  and  accepted  by 
the  President.  It  also  contained  a  provision 
that  anj  of  these  lands  not  sold  by  the  company 
within  three  years  after  the  final  completion  of 
the  road  should  be  liable  to  be  sold  to  actual 
settlers  under  the  pre-emption  laws,  at $1.25  per 
acre,  the  money  to  be  paid  to  the  company. 

The  original  act  of  1862  was  amended  in  1864, 
by  extending  the  limits  of  the  grant  on  each 
side  of  the  road,  and  by  several  other  provisions 
favorable  to  the  company.  But  by  the  21st  sec- 
tion of  the  amendatory  statute  it  was  declared, 
that  before  any  of  the  lands  granted  by  the  act 
should  be  conveyed  to  the  company,  the  cost 
of  surveying,  selecting  and  conveying  said  lands 
should  first  be  paid  into  the  treasury  of  the 
United  States  by  the  company  or  party  in  in- 
terest, which  amount  should  stand  as  a  fund 
for  the  prosecution  of  the  surveys  of  the  pub- 
lic lands  along  the  line  of  the  road  until  the 
whole  should  be  completed. 

A  question  is  raised  whether  the  latter  pro- 
vision requires  this  prepayment  of  the  cost  of 
surveying  for  the  lands  granted  by  the  original 
act,  or  is  limited  to  the  lands  acquired  by  the 
extension  of  the  grant. 

Looking  to  the  whole  scope  of  the  amend'ed 
act,  and  to  the  provision  that  the  money  so  paid 
was  to  constitutt.  *^  fund  for  the  continuance 
and  completion  of  the  entire  surveys  along  the 
road  where  none  had  been  madfe,  we  are  of  opin- 
ion that  no  patent  could  rightfully  is?^-^*  in  any 
case  until  the  cost  of  survey  had  been  pe*d. 
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None  of  the  road  had  been  built  when  the 
amendatory  act  was  passed.  No  right  had  vest- 
ed in  any  tracts  of  land,  and  tbe  power,  as  well 
as  intent,  of  Congress  to  require  such  payment 
cannot  be  contested. 

While  we  recognize  the  doctrine  heretofore 
laid  down  by  this  court,  that  lands  sold  by  the 
United  States  may  be  taxed  before  they  have 
parted  with  the  legal  title  by  issuing  a  patent, 
it  is  to  be  understood  as  applicable  to  cases 
where  the  right  to  the  patent  is  complete,  and 
the  equitable  title  is  fully  vested  in  the  party 
without  anything  more  to  be  paid,  or  any  act  to 
be  done  going  to  the  foundation  of  his  right. 

The  pre&ent  case  does  not  fall  within  that 
principle. 

Two  important  acts  remain  to  be  done,  the 
failure  to  do  which  may  wholly  defeat  the 
right  of  the  company  to  a  patent  for  these  lands. 

The  first  is  the  payment  of  the  costs  of  sur- 
veying. It  is  admitted  that  this  has  never 
been  done  in  the  present  case.  If  the  company 
have  such  an  interest  in  these  lands  that  they 
can  be  sold  by  the  state  under  her  power  of  tax- 
ation, then  the  title  is  devested  out  of  the  gov- 
ernment without  its  consent,  and  the  right  to 
recover  the  money  expended  in  tlie  surveys  is 
defeated.  As  the  government  retains  the  legal 
title  imtil  the  company  or  some  one  interested 
in  the  same  grant  or  title  shall  pay  these  ex- 
penses, the  state  cannot  levy  taxes  on  the  land, 
and  under  such  levy  sell  and  *make  a  [*600 
title  which  might  in  any  event  defeat  this  right 
of  the  Federal  Government  reserved  in  the  act 
by  which  the  inchoate  grant  was  made. 

Another  important  and  declared  purpose  of 
Congress  would  be  equally  defeated  by  the  title 
thus  acquired  under  tne  tax  sale,  if  it  were  valid. 

It  is  wisely  provided,  that  these  lands  shall 
not  be  used  by  tbe  company  as  a  monopoly  of 
indefinite  duration.  The  policy  of  the  govern- 
ment has  been  for  years  to  encourage  settlement 
on  the  public  land  by  the  pioneers  of  emigra- 
tion, and  to  this  end  it  has  passed  many  laws  for 
their  benefit.  This  policy  not  only  favors  the  ac- 
tual settler,  but  it  is  to  the  interest  of  those 
who,  by  purchase,  own  adjacent  lands,  that  all 
of  it  should  be  open  to  settlement  and  cultiva- 
tion. Looking  to  this  policy,  and  to  the  very 
large  quantity  of  lands  granted  by  this  statute 
to  a  single  corporation,  Congi-ess  declared  that 
if  the  company  did  not  sell  those  lands  within  a 
time  limited  by  the  act,  they  should  then,  with- 
out further  action  of  the  company,  or  of  Con- 
gress, be  open  to  the  actual  settler  under  the 
same  laws  which  govern  the  right  of  pre-emption 
on  government  lands,  and  at  the  same  price. 
Anyone  who  has  ever  lived  in  a  community 
where  large  bodies  of  lands  are  withheld  from 
use  or  occupation,  or  from  sale  except  at  exor- 
bitant prices,  will  recognize  the  value  of  this 
provision.  It  is  made  for  the  public  good,  as 
well  as  for  that  of  the  actual  settler.  To  per- 
mit these  lands  to  pass  under  a  title  derived 
from  the  state  for  taxes  would  certainly  defeat 
this  intent  of  Congress.  It  makes  no  difference 
in  the  force  of  the  principle,  that  the  money 
paid  by  the  settler  goes  to  the  company.  The 
lands  which  the  act  of  Congress  declares  shall 
be  open  to  pre-emption  and  sale  are  withdrawn 
from  pre-emption  and  sale  by  a  tax  title  and 
possession  under  it,  and  it  i^  no  answer  to  say 
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that  the  company  which  might  have  paid  the 
taoCeg  gets  the  price  paid  by  Uie  settler. 

For  these  reasons  we  think  that  though  the 
line  of  the  road  had  been  built  and  approved  by 
*610j  the  President,  so  far  *as  to  authorize 
the  company  to  obtain  a  patent  for  this  land,  if 
they  had  paid  the  cost  of  siurvey  and  the  ex- 
penses of  making  the  conveyance,  yet  the  neglect 
to  do  this  and  the  contingent  right  of  offering 
the  land  to  actual  settlers  at  the  minimum 
price  asked  for  its  lands  by  the  government,  for- 
bid the  state  to  embarrass  these  rights  by  a  sale 
for  taxes. 

The  judgment  of  the  State  Court  is  reversed, 
and  the  case  rematided,  with  instructions  to 
proceed  in  conformity  to  this  opinion. 

The  same  judgment  must  follow  in  the  case 
of  The  Same  Plaintiff  v.  Gulp,  which  falls  with- 
in the  principles  here  stated. 


CHICAGO,    BURLINGTON    AND    QUINCY 
RAILROAD  COMPANY,  Plff. 

V, 

COUN'TY  OF  OTOE. 

(See  S.  C.  16  Wall.  667-678.) 

Donation  hy  municipalities  to  railroads — bonds 
of,  tchen  valid  without  vote  of  people. 

1.  The  legislature  of  Nebraska  had  authority  to 
anthorize  its  municipal  divisions  to  Incur  indebted- 
Bess  and  to  impose  taxation  in  aid  of  railroad  com- 
panies, and  to  make  a  donation  of  its  bonds  to  a 
rmilroad  company  beyond  its  limits,  and  outside 
the  state. 

2.  The  act  of  the  legislature  of  Nebraska  of 
Feb.  15,  1869,  is  not  in  conflict  with  the  constitu- 
tion of  the  state. 

3.  It  being  an  unconditional  bestowal  t>f  author- 
ity upon  the  county  commissioners  to  issue  the 
hoods  to  the  railroad  company,  they  could  lawfully 
Issae  the  bonds  without  any  submission  to  a  vote  of 
the  people  of  the  county  of  the  proposition  to  ap- 
proTe  tne  bonds,  or  a  tax  for  the  payment  thereof. 

[No.  589.] 
Submitted  Deo.  17, 1872.  Decided  Mar.  SI,  187S. 

ON  a  certificate  of  division  in  opinion  between 
the  judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff,  upon  coupons  attached  to  certain 
bonds.  The  parties  made  an  agreed  statement 
of  facts  as  follows: 

1.  That  the  county  clerk  of  Otoe  county 
caused  to  be  published  a  notice  in  the  following 
words: 

*'In  pursuance  of  the  authority  in  me  vested 
by  law,  I  hereby  call  a  meeting  of  the  commis- 
uoners  of  Otoe  coimty,  to  be  held  at  their  usual 
place  of  meeting  in  N^ebraska  city  of  said  coun- 
ty, on  Saturday,  the  24th  day  of  February,  A. 
D.  I8G6,  to  take  into  consideration  the  question 
of  submitting  to  the  people  of  said  county  the 
issuance  of  the  bmids  of  said  county,  not  ex- 
eeeding  $200,000  in  amount  to  be  used  in  pro- 
euring  for  said  county  an  Eastern  Railroad 
connection. 
(Signed)  Klisha  Bennett,  Co.  Clerk." 

2.  In  pursuance  of  said  notice  the  County  Com- 
nussicmers  met  and  ordered  an  election  accord- 
ingly, to  be  held  Mar.  17, 1866 ;  and  said  election 


was  held  on  said  day,  and  at  the  same  1,362 
votes  were  cast  in  favor  of  said  proposition  and 
201  votes  were  against  it. 

The  order  of  the  said  commissioners  for  this 
election  was  as  follows :  "It  is  ordered  that  an 
election  be  held  on  the  17th  day  of  March,  1866, 
in  and  throughout  the  county  of  Otoe,  N.  T., 
for  the  purpose  of  ascertaining  whether  the  com- 
missioners of  Otoe  county  shall  issue  bonds  not 
to  exceed  $200,000,  for  the  purpose  of  securing 
an  eastern  railroad  connection  for  Nebraska 
city,  N.  T." 

3.  The  Council  Bluffs  &  St.  Joseph  Railroad 
Company  built  a  railroad  from  Council  Bluffs, 
Ohio,  to  St.  Joseph,  Mo.,  near  Nebraska  City, 
and  by  order  of  the  county  commissioners,  made 
Dec.  13, 1866,  $40,000  of  the  bonds  of  said  coun- 
ty, so  as  aforesaid  voted  for,  were,  on  or  about 
said  day,  issued  to  it,  and  coupons  thereof  were 
duly  paid,  up  to  the  commencement  of  this  suit. 
Said  bonda  were  issued  to  secure  an  eastern  rail- 
road connection,  and  the  same  was  secured  by 
way  of  St.  Joseph  and  Council  Bluffs. 

4.  Feb.  15,  1869,  the.  legislature  passed  an 
act  entitled  "An  Act  to  Authorize  the  County 
Commissioners  of  Otoe  County  to  Issue  the 
Bonds  of  said  County  to  the  Amount  of  $150,- 
000,  to  the  Burlington  and  Missouri  River  Rail- 
road or  Any  Other  Railroad  Running  East  from 
Nebraska  City,"  which  will  be  found  on  p.  260 
of  the  laws  of  the  5th  session,  the  draft  of 
which  was  drawn  by  the  attorney  of  said  B.  & 
M.  R.  R.  Co.,  and  said  act  is  made  a  part  of 
this  stipulation. 

6.  That,  July  23,  1869,  the  board  of  county 
commissioners  of  said  county  passed  a  resolu- 
tion, a  copy  of  which  is  hereto  annexed,  marked 
exhibit  "A,"  which  was  duly  ratified  by  the 
company. 

6.  Tlnit  the  said  B.  &  M.  R.  R.  Co.  duly  made 
to  said  county  the  bond  in  said  resolution  men- 
tioned, in  that  behalf  of  it  required,  and  with- 
in the  time  in  that  behalf  limited  in  said  res- 
olution, built  and  has  ever  since  operated  said 
railroad  and  performed  each  and  every  of  the 
stipulations  on  its  part  in  said  resolution  con- 
tamed  ;  and  thereafter,  July  23, 1869,  said  board 
of  county  commissioners  passed  a  resolution 
directing  the  county  clerk  to  deliver  to  said 
Railroad  Company  the  bonds,  with  the  coupons 
attached,  in  the  pleadings  mentioned,  wtiich 
was  by  him  accordingly  done  Sep.  27,  1869. 

There  was  no  vote  of  the  people  other  than 
that  above  mentioned,  authorizing  the  issue  of 
said  bonds  to  said  company. 

7.  Tlie  B.  &  M.  R.  R.  Co.  sold  and  transferred 
the  said  bqnds,  with  the  coupons  attached,  for 
value,  and  before  maturity  of  any  of  said  cou- 
pons, to  said  plaintiff.  On  and  before  June  1, 
last,  at  least  one  person^  and  since  that  day 
three  persons,  have  been  directors  in  both  said 
company  and  said  plaintiff;  but  at  no  time  has 
any  person  been  an  officer  or  a  member  of  the 
executive  committee  of  both  of  said  companies ; 
and  that  said  plaintiff  had  no  notice  of  the  facts 
herein  stipulated,  only  as  the  same  may  be  in- 
ferred from  the  matters  stated  in  this  cause. 
A  large  number  of  persons  are  stockholders  in 
both  companies. 

8.  The  B.  &  M.  R.  R.  Co.  is  a  foreign  cor* 
poration  incorporated  under  the  laws  of  Iowa; 
and  the  plaintiff  is  a  foreign  corporation  incor- 
porated under  the  laws  of  Illinois, 
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9.  The  coupons  sued  on  in  this  action  are  the 
same  coupons  as  are  above  referred  to.  Pay- 
ment thereof  has  been  duly  demanded  and  re- 
fused. 

A.  Stout  was,  at  the  day  of  the  date,  and  the 
day  of  the  making  of  the  said  bonds  and  cou- 
pons, a  member  and  acting  president  of  the 
board  of  county  conmiissioners,  and  George  R. 
McCallum  was  clerk  of  said  county,  and  their 
signatures  to  said  bonds  and  coupons  are  gen- 
uine. 

Dated,  Omaha,  November  10,  1871. 

Copy  Act  of  the  Nebraska  Legislature; 

An  Act  to  Authorize  the  County  Commis- 
sioners of  Otoe  County  to  Issue  the  Bonds  of 
said  Coimty  to  the  Amount  of  One  Himdred 
and  Fifty  Thousand  Dollars  to  the  Burlington 
and  Missouri  River  Railroad,  or  Any  Other 
Railroad  running  East  from  Nebraska  City. 

Whereas,  the  qualified  electors  of  the  county 
of  Otoe,  and  state  of  Nebraska,  have  heretofore, 
at  an  election  held  for  that  purpose  authorized 
the  county  commissioners  of  said  county  to  is- 
sue the  bonds  of  said  county  in  payment  of 
stock  to  any  railroad  in  Fremont  Co.,  Iowa, 
that  would  secure  to  Nebraska  City  an  eastern 
railroad  connection,  to  the  amount  of  $200,000 ; 
and  whereas,  but  $40,000  have  h&&a.  issued : 

Sec.  1.  Therefore,  be  it  enacted  by  the  leg- 
islature of  the  state  of  Nebraska,  that,  the  said 
commissioners  be,  and  th^  are  hereby  author- 
ized to  issue  $150,000  of  the  bonds  aforesaid  to 
the  Burlington  &  Missouri  River  Railroad  Com- 
pany or  any  other  railroad  company  that  will 
secure  to  Nebraska  City  a  direct  eastern  rail- 
road connection,  as  a  donation  to  said  railroad 
company,  on  such  terms  and  conditions  as  may 
be  imposed  by  said  county  commissioners. 

Sec.  2.  Said  bonds,  when  so  issued,  are  here- 
by declared  to  be  binding  obligations  on  said 
county,  and  to  be  governed  by  the  terms  and 
conditions  of  an  act  entitled  "An  Act  to  Enable 
Counties,  Cities  and  Precincts  to  Borrow  Money 
or  to  Issue  Bonds  to  Aid  in  the  Construction  or 
Completion  of  Works  of  Internal  Improvements 
in  this  State,  and  to  L^^lize  Bonds  Already  Is- 
sued for  such  Purpose,"  approved  Feb.,  A.  D. 
1869. 

Sec.  3.  This  act  to  take  efifect  and  be  in  force 
from  and  after  its  passage;  approved  Feb.  15, 
1869. 

The  court  being  divided  in  opinion,  certified 
the  case  to  this  court.  The  questions  involved 
are  stated  in  the  opinion  of  uie  court. 

Mr,  J.  M.  Woolwortli,  for  plaintiff  in  er- 
ror: 

The  question  of  the  validity  of  the  bonds  gen- 
erally issued  by  mimicipal  corporations  in  Ne- 
bradca,  in  aid  of  internal  improvements,  is  not 
open  for  discussion  in  this  court. 

The  supreme  court  of  the  state  has  never  de- 
cided the  question  one  way  or  the  other. 

The  supreme  court  of  .twenty-six  states,  in 
over  ninety-five  cases,  have  affirmed  the  validity 
of  such  securities.  The  weight  of  authority  is 
irresistible. 

This  court  has  repeatedly  decided  that  the 
power  may  be  conferred  by  the  legislature. 

Knox  Co,  V.  Aapintcall,  21  How.  539,  16  L. 
ed.  208;  Zabriakie  v.  B.  R.  Co.  23  How.  381,  15 
Ia  ed.  488 ;  Amy  v.  Mayor,  24  How.  366,  376,  16 
L.  ed.  614,  619;  Gelpcke  v.  Dubuque,  1  Wall. 
176,  17  L.  ed.  620;  Mercer  Co,  v,  Uackett.  \ 
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Wall.  83,  17  L.  ed.  648 ;  Meyer  T.  Muscatine,  1 
Wall.  384,  17  L.  ed.  664. 

There  is  no  provision  in  the  Nebraska  Consti- 
tution, which  presents  the  question  in  a  differ- 
ent aspect  from  that  in  which  it  is  regarded  in 
the  multitude  of  cases  above  referred  to. 

Under  these  circumstances  we  are  entirely 
justified  in  insisting  that,  in  the  absence  of  any 
decision  of  the  supreme  court  of  the  state  upon 
the  question  of  the  constitutionality  of  the  leg- 
islature authorizing  municipal  indebtedness 
and  taxation  in  aid  of  railroad  companies,  and 
considering  the  state  adjudications  upon  that 
subject  in  the  different  states,  and  particularly 
the  course  of  decisions  in  the  Supreme  Court  of 
the  United  States  upon  the  liability  of  corpora- 
tions issuing  such  bonds,  the  court  will  not  hold 
them  unconstitutional.  This  is  the  rule  laid 
down  in  the  eighth  circuit  court  by  Mr.  Justice 
Miller,  and  Mr.  Circuit  Judge  Dillon. 

Oilchrist  v.  Uttle  Rock,  1  Dill.  261;  Ranlei 
V.  Leavemcorth,  1  Dill.  263,  n.;  King  v.  Wilson, 
1  Dill.  666. 

Another  clause,  not  unfrequently  the  subject 
of  remark  in  Uiese  cases,  may  be  noticed.  It  is 
the  20th  section  of  the  Bill  of  Rights,  that  all 
powers  not  herein  delegated  remain  with  the 
people.  But  section  1  of  article  II.,  vests  plen- 
ary legislative  power  in  the  general  assembly, 
so  that  the  power  was  delegated,  and,  therefore, 
did  not  remain  with  the  people.  The  same 
clause  is  found  in  the  Ohio  Constitution,  and 
has  been  construed  according  to  this  view  in 
Baker  v.  Cincinnati,  11  Ohio  St.  534,  642. 

But  it  is  said  that  the  legislation  in  question 
is  invalid  for  reasons  outside  of  the  express  pror 
visions  of  the  Constitution,  and  on  three  dis- 
tinct groimds.  Let  us  consider  them  separate- 
ly: 

1.  It  is  argued  that  the  bonds  were  not  au- 
thorized by  a  vote  of  the  people. 

Admit  this  to  be  so ;  the  act  attached  to  the 
certificate  expressly  authorizes  their  issue  with- 
out a  vote,  and  is  valid. 

In  Thompson  v.  Lee  Co.  3  Wall.  327,  18  L. 
ed.  177,  Mr.  Justice  Davis,  delivering  the  opin- 
ion of  this  court,  said:  'The  legislature  of  a 
state,  unless  restrained  by  the  organic  law,  has 
the  right  to  authorize  a  municipal  corporation 
to  take  stock  in  a  railroad  or  otner  work  of  in- 
ternal improvement;  to  borrow  money  to  pay 
for  it,  and  to  levy  a  tax  to  repay  the  loan.  And 
this  authority  may  be  conferred  in  such  man- 
ner that  the  objects  can  be  attained,  either  with 
or  without  the  popular  vote." 

See,  also.  Foot  v.  Salem,  14  Allen,  87 ;  Patti- 
son  V.  Yuba  Co.  13  Cal.  175;  Winn  v.  Macon,  21 
Ga.  275. 

2.  It  is  objected  that  the  road,  to  aid  which 
the  bonds  were  issued,  was  not  within  the  state. 
While  it  is  true  that  the  general  laws  of  the 
state  authorize  the  issue  of  bonds  to  aid  works 
within  its  borders,  yet  the  special  act  attached 
to  the  certificates  in  terms  authorizes  the  issue 
of  these  very  bonds  to  aid  this  very  ToeA  out- 
side the  state.  And  it  was  within  the  compe- 
tency of  the  legislature  to  authorize  the  county 
to  issue  such  bonds  for  that  purpose. 

Oelpck^  V.  Dubuque,  1  Wall.  176,  17  L.  ed. 
620,  was  a  case  of  bonds  issued  to  aid  a  railroad 
which  did  not  run  to  the  city  of  Dubuque. 

Walker  v.  Cincinnati,  21  Ohio  St.  14,  was  & 
case  of  bonds  issued  tp  aid  a  railroad  which 
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was  not  within  Ohio.    The  opinion  is  very  elab- 
orate, and  the  case  one  of  the  latest. 

See,  also,  White  v.  K.  R,  Co.  14  Barb.  569; 
Cope  V.  Charleston,  10  Rich.  L.  491. 

3.  It  is  further  objected  that  the  act  is  in- 
valid because  it  donates  the  bonds,  and  is,  there- 
fore, not  within  the  cases  of  subscriptions  to 
9tock.  But  the  distinction  is  immaterial,  as 
held  in  Steicart  v.  Supervisors,  30  la.  9 ;  Augus- 
ta Bk,  V.  Augusta,  49  Me.  507 ;  Chicago,  etc.,  B. 
Co.  V.  Smith,  in  the  Illinois  Supreme  Court,  not 
reported. 

The  case  of  Rogers  v.  Burlington,  3  Wall. 
654,  18  L.  ed.  79,  was  a  bond  issued  directly 
to  the  R.  R.  Co.  as  a  loan,  between  which  and 
a  donation  there  is  no  substantial  difference. 

There  is  nothing  in  this  case  to  distin^ish  it 
from  the  mutitude  of  cases  of  municipiu  bonds 
issued  in  aid  of  railroads. 

There  is  another  view  to  be  taken  of  the  ques- 
tions certified  here. 

If  they  are  answered  in  the  negative,  the  bonds 
wili  be  held  absolutely  void  in  whose  hands  so- 
ever they  may  be.  The  questions  go  to  the  au- 
thority to  issue  the  bonds.  This  court  has  said 
too  many  times  that  "When  a  corporation  has 
power  under  any  circumstances  to  issue  negoti- 
able securities,  the  bona  fide  holder  has  a  right 
to  presume  they  were  issued  under  the  circum- 
stances which  gave  the  requisite  authority,  and 
they  are  no  more  liable  to  be  impeached  for 
any  infirmity  in  the  hands  of  such  a  holder, 
than  any  other  commercial  paper." 

Mr.  Justice  Swayne,  in  Oelpcke  ▼.  Dubuque, 
1  Wall.  203,  17  L.  ed.  524. 

Now,  if,  on  this  certificate,  we  may  look  into 
the  agreed  statement  of  facts,  we  find  that  this 
plaintiff  is  a  bona  fide  holder,  and  the  legislation 
of  the  state  estops  the  county  from  alleging 
want  of  consideration.  Section  2  of  the  act 
annexed  to  the  certificate  provides  that  the 
bonds  to  be  issued  under  it  shall  be  governed  by 
the  terms  and  conditions  of  the  general  ad; 
passed  on  the  same  day.  Section  6  of  that  act 
provides  that  a  county  shall  be  estopped  to  deny 
the  consideration  of  its  bonds. 

If,  in  the  face  of  this  legislation,  the  court 
should  answer  the  questions  certified  in  the  neg- 
atire,  it  would  affirm  the  invalidity  of  the  bonds 
in  the  hands  of  a  bona  fide  holder,  and  compel 
the  circuit  court  to  enter  judgment  against  him. 
Mr.  Gilbert  B.  Seliofleld,  for  defendant  in 
error: 

The  Constitution  of  Nebraska,  like  that  of 
the  United  States,  contained  an  enumeration  of 
rights,  and  then  provides  that: 

*This  oiumeration  of  rights  shall  not  be  con- 
strued to  impair  or  deny  others  retained  by  the 
people,  and  all  powers  not  herein  delegated  re- 
main with  the  people." 

It  will  be  seen  from  the  above  extracts  that 
the  Federal  Constitution  says:  "The  powers 
not  delegi^ted;"  while  our  Constitution  says, 
"All  powers  not  herein  delegated,"  are  reserved 
to  the  people.  Hence,  we  find  by  the  clear  im- 
port and  meaning  of  the  language  used  in  the 
two  instruments,  if  any  difference  exists  be- 
tween them,  it  consists  in  the  fact  that  the 
words  in  that  of  Nebraska  are  more  emphatic 
than  those  in  the  Federal  Constitution. 

Now,  under  the  Nebraska  Constitution,  among 
the  powers  delegated  are  those  of  levying  taxes 
to  defray  the  expenses  of  the  government ;  and 
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this  includes  all  departments  of  government, 
whether  state  or  municipal;  providing  for  the 
organizing  and  disciplining  the  militia,  regulat- 
ing the  jurisdiction  of  the  courts,  and  for  the 
protecticm  of  the  citizen  in  his  life,  liberty,  repu- 
tation, and  property.  And  to  secure  these  objects 
and  carry  into  effect  and  maintain  the  essential 
police  affairs  and  regulations  of  the  government, 
taxation  is  not  only  a  delegated  power,  but  it  is 
an  element  of  sovereignty.  This  is  ordinary  tax- 
ation, which  the  citizen  pays  in  return  for  the 
protection  secured  and  guarantied  to  him  by  law ; 
but  extraordinary  taxation  is  a  materially  dif- 
ferent thing,  and  the  power  to  levy  such  tax 
under  the  Constitution,  which  reserves  to  the 
people  "all  powers  not  herein  delegated,"  can- 
not be  exercised  unless  expressly  granted. 

Nowhere  in  the  Constitution  is  found  the 
grant  of  power  authorizing  the  legislature  to 
provide  by  law  for  a  county  to  loan  its  credit, 
to  make  donation  of  the  property  of  a  citizen, 
or  levy  any  tax  for  such  extraordinary  purpose. 
Hence,  I  submit  that,  there  being  no  such  dele- 
gated power,  it  essentially  follows  that  all  leg- 
islative acts  authorizing  such  tax  must  be  with- 
out  authority  and  void.  If  such  law  can  be  up- 
held as  a  rightful  exercise  of  legislative  power, 
then  indeed  the  reserved  right  of  the  citizens, 
as  well  as  the  guaranties  of  the  Constitution, 
are  all  a  myth. 

The  case  of  Baker  v.  Cincinnati,  11  Ohio  St. 
634,  arose  under  legislative  act  authorizing  the 
city  council  to  grant  license  for  exhibitions  of 
shows  and  performances,  and  "exact  or  receive 
such  sum  or  sums  of  money  as  the  council  shall 
think  fit  and  expedient  therefor." 

It  will  be  seen  at  once  that  in  this  case  it  was 
an  exertion  of  power  in  relation  to  police  .regu- 
lations of  the  government;  and  was  not  extra- 
ordinary taxation,  but  was  simply  a  police  reg- 
ulation in  the  administration  of  the  police  af- 
fairs of  the  government. 

In  Mays  v.  Cincinnati,  1  Ohio  St.  273,  Jus- 
tice Ranney  says :  "The  power  to  tax  is  one  of 
the  highest  attributes  of  sovereignty.  It  in- 
volves the  right  to  take  the  private  property  of 
the  citizen  without  his  consent,  and  without 
other  compensation  than  the  promotion  of  the 
general  good.  Such  interference  with  the  nat- 
ural right  of  acquisition  and  enjoyment  guar- 
antied by  the  Constitution  can  only  be  justified 
when  public  necessity  demands  it.  Being  a 
sovereign  power,  it  can  or-ly  be  exercised  by  the 
general  assembly,  when  "delegated  by  the 
people  in  the  fundamental  laws;"  much  less 
can  it  be  exercised  by  a  municipal  corporation 
without  a  further  unequivocal  delegation  by 
the  legislative  body. 

This  case  arose  under  the  same  Constitution 
as  did  that  of  Baker  v.  Cincinnati,  11  Ohio 
St.  534 ;  and  in  this  case  there  is  a  direct  cer- 
tain plain  construction  of  the  Constitution, 
holding  that  the  power  can  <Mily  be  exercised  by 
the  legislature  "when  delegated  by  the  people 
in  the  fundamental  law." 

The  Constitution  provides  that: 

"The  property  of  no  person  shall  be  taken 
for  public  use  without  just  compensation." 

In  the  discussicm  of  this  question,  I  will  ob- 
serve that  the  principle  is  well  settled  thaf 
money  is  property.  Tnis  doctrine  is  distinctly 
announced  in  Bradshaw  ▼.  Omaha,  1  Neb.  16; 
see  People  v.  Mayor  of  Brooklyn,  9  Barb.  535 ; 
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Glover  v.  Powell,  2  Stock.  Ch.  211;  Siceet  v. 
Uulbert,  51  Barb.  31C;  15  B.  Moii.  491;  21 
Engr.  Brit.  37 ;  15  New  Am.  Ency.  807. 

The  bonds  issued  and  the  tax  sought  to  be 
taken  in  the  case  at  bar  arc  without  compensa- 
tion, a  pure  gift  or  donation.  Can  private  prop- 
erty be  taken  without  compensption  for  public 
use?  Can  it  be  taken  from  one  citizen  without 
his  consent  and  donated  to  another,  or  to  any 
public  use?  I  think  that  every  fundamental 
principle  of  justice  forbids  such  taking  of  prop- 
erty, and  that  the  functions  of  government  as 
applied  in  every  age  of  civil  government,  are  di- 
rectly opposed  to  such  system  of  legal  robbery. 

In  Uloodgood  v.  R.  R.  Co.  18  Wend.  27,  it  is 
said: 

"The  power  of  taking  pri\'ate  property  for 
public  purpose  is  at  best  an  arbitrary  power, 
and  justified  only  by  the  law  of  necessity;  and, 
therefore,  should  never  be  exercised  without 
rendering  promptly  a  just  equivalent  to  the  in- 
dividual suflFerer." 

As  to  the  mode  of  exercising  this  power  in  re- 
spect to  partial  objects,  in  Hammett  v.  Philadel- 
phia, 8  Am.  L.  neg,  N.  S.  414,  it  is  said:  "It 
becomes  a  mere  Question  of  expediency,  of 
which  the  legislature  are  the  competent  and 
exclusive  judges,  and  not  of  right." 

But  to  exert  this  power  of  eminent  domain 
for  the  use  and  benent  of  private  persons,  pri- 
vate corporations,  is  of  very  recent  date,  and  a 
very  great  departure  from  the  true  philosophy 
of  just  government.  The  learned  judge,  in  the 
opinion  last  cited  does  not  pretend  to  place  the 
exercise  of  this  power  for  the  use  of  private 
persons,  upon  "fundamental  principles"  or  nat- 
ural right;  but  he  rests  such  exercise  of  power 
alone  upon  policy. 

We  frequently  find  judges  who  sustain  this 
policy,  making  apology  for  their  decisions,  and 
sometimes  giving  alarming  pictures  of  the  de- 
structive tendency  of  the  policy. 

8harple88  v.  Mayor  of  Phila.  21  Pa.  147 ;  Gar- 
rard Co,  Ot,  V.  yav.  Co.  8  Bush.  300. 

In  Iowa,  reported  in  4  Greene,  1,  the  power 
was  sustained  by  two  judges  to  one  opposing; 
tlmt  number  composing  the  entire  court. 

Judge  Redfield,  the  able  jurist,  who  has  no 
doubt  examined  and  studied  this  subject  more 
profoundly  than  any  other  in  the  country,  in 
his  work  on  Railways,  sec.  230,  n.  1,  says: 

"For  ourselves  we  are  free  to  confess,  that  we 
never  could  comprehend  the  basis  upcm  which 
so  many  able  jurists  in  this  country  have  pro- 
fessed to  see  clearly  the  reason  for  giving  mu- 
nicipal corporations  the  power  to  become  stock- 
holders in  railroad  companies.  We  have  al- 
ways felt  that  it  was  one  of  those  cases  in  juris- 
prudence where  the  wish  was  father  to  the 
thought." 

I  suppose  it  would  be  difficult  to  find  in  any 
state  a  imanimous  court  sustaining  this  policy. 
But  our  Constitution  forbids  the  taking  of  pri- 
vate property  for  public  use  without  ju3t  com- 
pensation; and,  therefore,  any  legislative  act 
which  contravenes  this  command,  must,  evi- 
dently be  void.  Tliis  logical  conclusion  is  most 
emphatically  pronounced  by  the  supreme  court 
of  Nebraska.  The  Chief  Justice,  in  a  very  able 
opinion  delivered  by  him  in  the  case  of  Brad- 
ahaw  V.  Omaha,  1  Neb.  16,  says: 

"Of  course  it  is  admitted  that  if  the  legis- 
lature pass  an  act  which  takes  private  property 
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for  public  use  without  just  compensation,  it  is 
unconstitutional,  and  must  be  so  declared  by 
the  court." 

There  was  no  dissent  to  this  ruling,  and  it 
emphatically  decides  as  the  law  of  our  own 
state,  in  positive  terms,  that  such  legislative 
act  is  unconstitutional,  and  must  be  so  declared 
by  the  court. 

Although  we  have  this  question  well  settled 
in  our  state  in  the  above  ca«e,  yet  I  will  refer 
to  some  authorities.  In  Sweet  v.  Eulhert,  «ti- 
fyra,  it  is  held  that : 

"No  person  shall  be  deprived  of  his  property 
without  due  process  of  law,  nor  shall  private 
property  be  taken  for  public  use,  without  just 
compensation.  .  .  .  This  use  specified  by 
the  act  is  not  a  public  use,  but  a  donation 
(identical  with  the  case  at  bar)  to  a  private 
company.  Tlie  pretense  is  to  aid  in  the  con- 
struction of  a  work  (railway)  which  the  public 
may  use  by  paying  for  the  privilege;  the  act 
contemplates  no  compensation  for  uie  money." 
And  the  court  held  that  the  legislature  had 
no  power,  express  or  implied,  to  authorize  such 
donation,  or  taking  of  property.  The  same 
doctrine  is  held  in  People  v.  Toxcnship  Board,  9 
Am.  Law  Reg.  (N.  S.)  496,  497,  601. 

And  again,  in  Whiting  v,  tiheboygan  Railxcay 
Co.  9  Am.  Law  Reg.  156;  Van  Home  v.  Dor- 
rance,  2  Dall.  315,  it  is  said  that:  "No  just 
compensation  can  be  made  except  in  money. 
Compensation  is  a  recompense  in  value,  a  quid 
pro  quOy  and  must  be  money." 

2  Kent  Com.  339;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  579;  Gardner  v.  Ifexo- 
burgh,  2  Johns.  Ch.  166. 

Also,  in  Thompson  v.  R,  R,  Co.  3  How. 
(Miss.),  240,  it  is  held  that  the  compensation 
must  precede  the  seizure  of  the  property  for 
public  use. 

See,  Rice  v.  Tuntpike  Co.  7  i^ana,  81 ;  Haighi 
V.  Moiris  Aqueduct,  4  Wash.  C.  C.  601 ;  Scott 
V.  Sandford,  19  How.  449,  15  L.  ed.  719;  Ten 
Eyck  V.  Del.  rf  Rar.  Can.  Co.  3  Harr.  (N.  J.) 
200 ;  Bloodgood  ▼.  R.  R.  Co.  18  Wend.  25-59. 

Again;  it  is  a  fundamental  principle  of  our 
government,  that  no  person  can  "be  deprived 
of  life,  liberty,  or  property,  without  due  process 
of  law."  I  submit  that  the  true  intent  and  pur- 
pose of  this  fundamental  rule  of  law  is,  that  no 
person  shall  be  deprived  of  his  property  without 
trial,  without  the  intervention  of  the  judgment 
of  his  peers.  Now,  in  the  exercise  of  this  power 
of  eminent  domain  upon  the  ground  of  policy 
alone,  for  the  use  o^f  private  corporations  m  the 
condemnation  of  property,  there  is  uniform  leg- 
islative enactment  providing  tor  a  board  of  ap- 
praisers, or  some  other  kind  of  a  court  to  de- 
termine the  damages  sustained  by  the  citizen. 
This  board  must,  necessarily,  constitute  a  quasi 
judicial  tribunal,  for  they  may  hear  evidence; 
It  must  inquire,  ascertain  and  assess  the 
amount  of  damages,  and  its  award  is,  to  all 
intents  and  purposes,  a  judgment  by  which  the 
subject-matter  becomes  res  judicata,  unless  an 
appeal  be  taken  therefrom.  And  the  fact  that 
appeal  lies  from  the  determination  of  the  board 
to  the  district  court,  I  think  is  conclusive  of 
the  argument  that  it  is  in  law  a  quasi  judicial 
tribunal. 

This  kind  of  proceeding  is,  therefore,  at  least 
in  some  respects,  due  process  of  law.  But  in  re-* 
spect  to  the  issuance  of  bonds  to  railroad  com- 
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panies,  there  is  no  such  process  of  law ;  it  is  sim- 
ply an  expression  of  the  will  of  the  people,  ut- 
tmd  by  a  popular  vote.  The  citizen  is  deprived 
of  trial,  of  the  judgment  of  his  peers,  of  due 
process  of  law;  and  he  has  no  rights  of  appeal ; 
no  recourse  to  any  court,  and  no  remedy  what- 
ever for  the  injury  he  suffered.  Can  such 
practice  be  law?  Is  it  possible  to  conceive  up- 
on what  principle,  upon  the  philosophy  of  what 
government,  such  practice  and  injustice  can  be 
maintained  ? 

It  would  seem  then  that  a  county  has  no  in- 
herent or  natural  power  to  contract  a  debt  or 
issue  its  bonds,  which  would  be  binding  in  law. 
The  county  acts  through  its  commissioners, 
wholly  by  virtue  of  delegated  authority  or 
power,  and  can  exercise  no  power  not  plainly 
granted  by  the  legislature. 

Thompson  v.  Lee  Co.  3  Wall.  327,  18  L.  ed. 
177  ;  Rhode  v.  Davia,  2  Cart.  (Ind.)  63;  Foster 
V.  Coleman,  10  Cal.  278. 

Statutory  provisions,  by  which  coimties  are 
made  municipal  organizations,  it  seems  well 
settled,  are  only  eonsidered  as  making  them 
quasi  corporations. 

Van  Kirk  v.  Clark,  16  S.  &  R.  289;  Incin 
V.  Commissioners,  1  S.  &  R.  508;  Lyon  v.  Ad- 
ams, 4  S.  &  R.  443;  Price  v.  Sacramento  Co, 
6  Cal.  254;  Treadtcell  v.  Comrs.  11  Ohio  St 
183;  16  Mass.  87;  2  Mass.  544;  7  Mass.  461;  1 
Greene,  125;  3  Greene,  131;  9  Greene,  88;  8 
Johns.  385;  3  Munf.  102. 

And  a  gprant  of  powers  to  such  a  corporation 
must  be  strictly  construed.  When  acting  un- 
der a  special  power  it  must  act  strictly  on  the 
conditions  under  which  it  was  given. 

Treadwell  v.  Corners,  11  Ohio  St.  183;  Man- 
uel V.  Manuel,  13  Ohio,  458 ;  see,  also,  sees.  19, 
20,  21^  22  of  the  Rev.  Stats,  of  Nebraska,  pp. 
40,  41. 

It  may,  however,  be  contended  that  the 
bcmda  referred  to  in  the  petition  were  issued  by 
the  authority  given  in  two  acts  passed  by  the 
legislature  of  Nebraska,  both  of  which  acts 
were  approved  Feb.  15,  1869.  The  first  is  en- 
titled, ''An  Act  to  Enable  Counties,  Cities  and 
Precincts  to  Borrow  Money  on  Their  Bonds, 
or  to  Issue  Bonds  to  Aid  in  the  Construction 
or  Completion  of  Worics  of  Internal  Improve- 
ment in  the  State;  and  to  Legalize  Bonds  Al- 
ready Issued  for  That  Purpose/* 

See,  p.  92,  Acts,  1869. 

The  second  is  entitled,  "An  Act  to  Author- 
ize the  County  Commissioners  of  Otoe  County 
to  Issue  B<Mids  to  the  Amount  of  $150,000,  to 
the  Burlington  &  Missouri  River  Railroad,  or 
any  Other  Railroad  Running  East  from  Ne- 
braska City." 

See,  p.  260,  Acts,  1869. 

It  is  insisted  that  neither  of  these  acts  can 
help  plaintiff  in  this  case.  The  first  named 
act  provides,  first:  for  the  issuing  of  bonds  in 
aid  of  works  of  internal  improvement  and  for 
other  purposes ;  but  no  such  bonds  were  author- 
ized to  issue  until  the  whole  question  shall  have 
been  submitted  to  a  vote  of  the  legal  voters  of 
the  county  or  dty,  including  the  tax  which  is 
required  to  be  levied  to  repay  the  amount  of 
the  bonds.  This  is  to  be  done  in  a  manner  par- 
tioilarly  set  forth  in  said  act;  and  a  majority 
of  said  voters  must  vote  for  the  investment,  as 
well  as  for  the  tax. 

See,  R.  S.  of  Nebraska,  p.  40,  sees.  19,  22,  etc. 
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The  petition  does  not  allege,  and  it  is  not 
claimed  by  the  plaintiff,  that  all  of  these  acts 
required  to  authorize  the  issue  of  the  bonds 
were,  or  have  been  performed. 

The  second  object  of  this  act  was,  to  vali- 
date bonds  already  irregularly  issued,  and  can- 
not apply  to  the  bonds  named  in  this  suit,  as 
the  bonds  named  in  the  petition  were  not  then 
ibsued ;  but  as  the  pleadmgs  show,  were  issued 
Jan.  1,  1870,  sometime  after  the  passage  of  said 
act. 

The  second  act  of  the  legislature  before  re- 
ferred to  is  a  private  act,  found  among  the 
private  acts  of  the  legislature,  and  of  whidi  the 
courts  do  not  take  judicial  notice.  The  plain- 
tiff cannot  avail  himself  of  the  benefit  of  this 
act,  unless  it  counts  upon  the  special  act;  and 
the  plaintiff  must  bring  its  case  within  the  pro- 
visions of  the  act. 

And  it  will  be  seen  by  referenoe  to  the  spe- 
cial act  that,  in  the  preamble,  the  county  com- 
missioners are  authorized  ''to  issue  the  bonds 
of  said  county  in  payment  for  stock  to  any  rail- 
road in  Fremont  county,  Iowa."  And  in  sec- 
tion 1  of  said  act,  the  commissioners  are  au- 
thorized to  issue  $150,000  of  the  bonds  afore- 
said, to  the  B.  &  M.  R.  R.  Co.,  or  any  railroad 
company  that  will  secure  to  Nebraska  City  a 
direct  eastern  railroad  connection,  as  a  donation 
to  said  railroad.  Section  2  says :  ''Said  bonds, 
when  so  issued,  arc  hereby  declared  to  be  bind- 
ing obligations  on  said  county,  and  to  be  gov- 
erned by  the  terms  and  conditions  of  an  act 
entitled  'An  Act  to  Enable  Counties,  Cities,  and 
Precincts  to  Borrow  Money  or  to  Issue  Bonds 
to  Aid  in  the  Construction  or  Completion  of 
Works  of  Internal  Improvement  in  tnis  State, 
and  to  Legalize  Bonds  Already  Issued  for  Such 
Purpose,'  approved  February,  1869." 

Can  the  issuing  of  $150,000  of  the  bonds  of  Otoe 
Co.,  Neb.,  to  the  B.  &  M.  R.  R.  Co.,  to  build  a 
railroad  in  Iowa,  be  construed  in  any  manner 
possible  to  mean  they  were  issued  to  aid  in  the 
construction  and  completion  of  woiics  of  inter- 
nal improvement  in  Nebraska?     We  think  not. 

Again ;  if  this  act  was  a  public  act,  then  the 
facts  necessary  to  validate  the  bonds  or  author- 
ize the  commissioners  to  issue  the  same,  must 
be  stated  in  the  same  petition,  so  that  issues 
could  be  made  thereon  by  the  plea  or  answer  of 
the  defendant. 

It  is  insisted  by  the  defendant  that,  if  the  act 
of  the  legislature  last  referred  to  was  a  public 
act,  and  if  the  facts  connected  therewith  had 
been  properly  shown,  still  the  plaintiff  could 
not  recover,  for  the  reason  that  the  said  act  at- 
tempting to  authorize  and  validate  the  bonds, 
is,  in  effect,  an  attempt  upon  the  part  of  the 
legislature  to  take  the  property  of  the  inhabit- 
ants of  Otoe  Co.  and  give  it  to  the  citizens  of 
another  state,  without  the  consent  of  the  inhab- 
itants of  Otoe  Co.,  and  without  compensation ; 
which  is  prohibited,  as  well  by  the  fundamental 
principles  of  free  government,  as  by  the  Consti- 
tution of  the  United  States  and  of  the  state  of 
Nebraska. 

Wells  V.  Weston,  22  Mo.  384,  and  authorities 
cited  in  that  case. 

The  Constitution  of  Nebraska  is  not  a  mere 
limitation,  but  a  grant  of  power.  The  legis- 
lature does  not  possess  all  power  not  prohibit- 
ed, but  only  such  aa  is  granted. 
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See,  sec.  20  of  art.  1  of  the  Constitution  of 
Nebraska,  also  art.  2. 

It  will  not  be  contended  that  there  is  any 
specific  grant  of  power  to  the  legislature  to 
pass  such  an  act,  nor  is  it  included  m  the  giunt 
of  legislative  power. 

Taylor  v.  Porter,  4  Hill,  140,  and  cases  there- 
in cited ;  see,  also,  Senator  Tracy's  op.  in  Blood- 
good  V.  R.  R.  Co,  18  Wend.  69 ;  Svoeet  v.  Hul- 
bert,  51  Barb.  312. 

We  have  assumed  that  the  act  of  the  legis- 
lature last  referred  to  is,  in  effect,  an  act  to  take 
the  property  of  one  individual  and  give  it  to 
other  individuals.  We  do  so,  because  we  first 
contend  that  to  give  the  money  to  a  railroad 
company  is  to  appropriate  it  to  a  private  pur- 
pose; and,  second,  we  contend  that  these  bonds 
were  donated  by  the  act  to  a  corporation  with- 
out the  state  of  Nebraska;  that  such  corpo- 
ration can  have  no  entity  or  legal  existence 
outside  of  the  state  where  it  is  created ;  but  in 
such  case  it  is  only  an  association  of  private  in- 
dividuals who  use  a  corporate  name. 

R.  R.  Co.  V.  Wheeler,  1  Black,  286,  17  L.  ed. 
130;  Bk,  V.  Earle,  13  Pet.  519,  and  cases  cited. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  first  question  upcMi  which  the  judges  of 
the  circuit  court  divided  was:  whether  the  act 
of  the  legislature  of  Nebraska,  approved  Feb- 
ruary 15,  1869,  authorizing  the  county  of  Otoe 
to  issue  bonds  in  aid  of  a  railroad  outside  of 
the  state,  conflicts  with  the  Constitution  of 
that  state. 

The  record  contains  an  agreed  statement  of 
facts,  exhibiting  inter  alia,  the  act,  the  consti- 
tutionality of  which  is  in  controversy.  Its  pre- 
amble recited  that  the  qualified  electors  of 
Otoe  county  had,  at  an  election  held  for  the 
purpose,  authorized  the  commissioners  of  the 
county  to  issue  its  bonds  to  any  railroad  in  Fre- 
mont county,  Iowa,  that  would  secure  to  Ne- 
braska City  an  eastern  railroad  connection,  to 
the  amount  of  $200,000,  and  its  1st  section 
therefore  enacted,  that  the  said  commissioners 
should  be  authorized  to  issue  $150,000  of  the 
bonds  aforesaid  to  the  Burlington  &  Missouri 
Railroad  Company,  or  any  other  railroad  com- 
pany that  would  secure  to  Nebraska  City  a  di- 
rect eastern  railroad  connection,  as  a  donation 
to  said  railroad  company,  on  such  terms  and 
conditions  as  might  be  imposed  by  said  county 
commissioners. 

The  2d  section  enacted  that  said  bonds, 
when  so  issued,  should  be  binding  obligations 
on  said  county,  and  be  governed  by  the  terms 
and  conditions  of  an  act  entitled  "An  Act  to 
Enable  Counties,  Cities,  and  Precincts  to  Bor- 
row Money,  or  to  Issue  Bonds,  to  Aid  in  the 
Construction  or  Completion  of  Works  of  Inter- 
nal Improvements  in  the  State,  and  to  L^alize 
Bonds  already  Issued  for  such  Purpose,"  ap- 
proved February,  A.  D.  1869.  Under  this  act 
the  bonds  for  the  interest  upon  which  this  suit 
was  brought  were  issued  by  the  commission- 
ers of  the  county  to  the  Burlington  &  Mis- 
souri River  RailVoad  Company,  and  by  that 
company  they  were  negotiated  to  the  plaintiffs. 

Unless  we  close  our  eyes  to  what  nas  again 
and  again  been  decided  by  this  court,  and  by  the 
highest  courts  of  most  of  the  states,  it  would 
be  difficult  to  discover  any  sufficient  reason  for 
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holding  that  this  act  Wds  transgressive  of  the 
power  vested  by  the  Constitution  of  the  state  in 
the  legislature.  That  the  legislative  power  of 
the  state  has  been  conferred  generally  upon  the 
legislature  is  not  denied,  and  that  all  such  pow- 
er may  be  exercised  by  that  body,  except  so  far 
as  it  is  expressly  withheld,  is  a  proposition  which 
admits  of  no  doubt.  It  is  true  that,  in  constru- 
ing the  Federal  Constitution,  Congress  must  be 
held  to  have  only  those  powers  which  are  grant- 
ed expressly  or  by  necessary  implication;  but 
the  opposite  rule  is  the  one  to  be  applied  to  the 
•construction  of  a  state  constitution.  L*B73 
The  legislature  of  a  state  may  exercise  all  pow- 
ers which  are  properly  legislative,  unless  thev 
are  forbidden  by  the  state  or  national  Consti- 
tution. This  is  a  principle  that  has  never  been 
called  in  question.  If,  then,  the  act  we  are 
considering  was  legislative  in  its  character,  it 
is  incumbent  upon  those  who  deny  its  validity 
to  show  some  prohibition  in  the  Constitution  of 
the  state  against  such  legislation.  And  that  it 
was  an  exercise  of  legislative  power  is  not  diffi- 
cult to  maintain.  No  one  questions  that  the 
establishment  and  maintenance  of  highways, 
and  the  opening  facilities  for  access  to  markets, 
are  within  the  province  of  every  state  legisla- 
ture upon  which  has  been  conferred  general 
legislative  power.  These  things  are  necessarily 
done  by  law.  Tlie  state  may  establish  high- 
ways or  avenues  to  markets  by  its  own  direct 
action,  or  it  may  empower  or  direct  one  of  its 
municipal  divisions  to  establish  them  or  to  as- 
sist in  their  construction.  Indeed,  it  has  been 
oy  such  action  that  most  of  the  highways  of  the 
country  have  come  into  existence.  They  owe 
their  being  either  to  some  general  enactment  of 
a  state  legislature  or  to  some  law  that  author- 
ized a  municipal  division  of  the  state  to  con- 
struct and  maintain  them  at  its  own  expense. 
They  are  the  creatures  of  law,  whether  they  are 
common  county  or  township  roads,  or  turnpikes, 
or  canals,  or  railways.  And  that  authority 
given  to  a  municipal  corporation  to  aid  in  the 
construction  of  a  turnpike,  canal,  or  railroad,  is 
a  legitimate  exercise  of  legislative  power,  un- 
less the  power  be  expressly  denied,  is  not  only 
plain  in  reason,  but  it  is  established  by  a  num- 
ber and  weight  of  authorities  beyond  what  can 
be  adduced  in  support  of  almost  any  other  le- 
gal proposition.  The  highest  courts  of  the  states 
liave  affirmed  it  in  nearly  a  hundred  decisions, 
and  this  court  has  asserted  the  same  doctrine 
nearly  a  score  of  times.  It  is  no  longer  open 
to  debate. 

Then  what  is  there  in  the  Constitution  of  the 
state  of  Nebraska  which  denies  this  power  to  the 
Ic^slature?  There  is  no  direct  or  express  pro- 
hibition. General  legislative  power  is  vested  in 
the  legislature.  None  is  reserved  to  *the  [♦BT* 
people  of  the  state.  There  are,  however,  cer- 
tain restrictions  that  may  be  noticed.  The 
Constitution  declares  that  "the  property  of  no 
person  shall  be  taken  for  public  use  without 
just  compensation,"  and  it  is  earnestly  contend- 
ed that  this  prohibits  the  le^slature  from  pass- 
ing  any  laws  in  aid  of  a  railroad  that  may  re- 
sult in  the  imposition  of  taxes.  It  is  said  that 
the  act  of  February  15,  1869,  is  taking  private 

Property  for  a  public  use  without  compensation, 
t  would  be  a  sufficient  answer  to  this  to  say 
that  a  similar  provision  is  found  in  the  Consti- 
tution of  almost  every  state,  the  legislature  of 
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"which  has  b^^iitietd  authorized  to  legalize  munic- 
ipal subscriptions  in  aid  of  railroad  companies. 
It  has  never  been  held  to  prohibit  such  legisla- 
tion as  we  are  now  considering.  But  the  clause 
prohibiting  taking  private  property  for  public 
use  without  just  compensation  has  no  reference 
to  taxation.  If  it  has,  then  all  taxtion  is  for- 
bidden, for  "just  compensation"  means  pe- 
cuniary recompense  to  tfte  person  whose  prop- 
erty is  taken  equivalent  in  value  to  the  prop- 
erty. If  a  county  is  authorized  to  build  a  court- 
bouse  or  a  jail,  and  to  impose  taxes  to  defray 
the  cost,  private  property  is  as  truly  taken  for 
public  use  without  compensation  as  it  is  when 
the  county  is  authorized  to  build  a  railroad  or 
a  turnpike,  or  to  aid  in  the  construction  and  to 
levy  taxes  for  the  expenditure.  But  it  is  taken 
in  neither  case  in  the  constitutional  sense.  The 
restriction  is  upon  the  right  of  eminent  domain, 
not  upon  the  right  of  taxation. 

We  find  nothing  else  in  the  Constitution  of 
the  state  that  can  with  any  reason  be  claimed 
to  restrain  the  power  of  the  legislature. to  au- 
thorize municipal  aid  to  railroads,  or  other 
highways.  There  is  a  clause  that  declares  "the 
credit  of  the  state  shall  never  be  given  to,  or 
bound  in  aid  of  any  individual  association  or 
corporation,"  and  another  that  ordains  that  the 
debts  of  the  state  shall  never,  in  the  aggregate, 
exceed  $50,000,  but  these  refer  only  to  state 
action  and  state  liability.  Fattison  v.  Tuba 
Co.  13  Cal.  176. 

675  *]  *In  view,  therefore,  of  the  organic  law  of 
the  state,  and  of  the  decisions  which  have  been 
made  in  regard  to  other  similar  constitutional 
provisions,  both  in  the  highest  courts  of  the 
<itates  and  in  this  court,  we  think  it  cannot  be 
doubted  the  legislature  of  Nebraska  had  au- 
thority to  authorize  its  municipal  divisions  to 
incur  indebtedness  and  to  impose  taxation  in 
aid  of  railroad  companies. 

It  is  urged,  however,  against  the  validity  of 
the  act  now  under  consideration  that  it  author- 
ised a  donaticm  of  the  county  bonds  to  the  rail- 
rcMid  company,  and  it  is  insisted  that  if  even  the 
legislature  could  empower  the  county  to  sub- 
scribe to  the  stock  of  such  a  corporation,  it 
could  not  constitutionally  authorize  a  donation. 
Yet  there  is  no  solid  ground  of  distinction  be- 
tween a  subscription  to  stock  and  an  appropria- 
tion of  money  or  credit.  Both  are  for  the  pur- 
pose of  aiding  in  the  construction  of  the  road; 
both  are  aimed  at  the  same  object:  securing  a 
public  advantage,  obtaining  a  highway  or  an 
avoiue  to  the  markets  of  the  country ;  both  may 
be  equally  burdensome  to  the  taxpayers  of  the 
county.  The  stock  subscribed  for  may  be  worth- 
less, and  known  to  be  so.  That  the  legislature 
of  the  state  might  have  granted  aid  directly  to 
any  railroad  company  by  actual  donation  of 
mcmey  from  its  treasury  will  not  be  contro- 
verted. No  one  cjuestions  that  in  the  absence 
of  some  constitutional  inhibition  the  power  of 
a  state  to  api»x>priate  its  mone^,  however  raised, 
is  limited  only  by  the  sense  of  justice  and  by  the 
sound  discretion  of  its  legislature.  If  the  power 
to  tax  be  unrestricted,  the  power  to  appropriate 
the  taxes  is  necessarily  equally  so.  Accordingly 
nothing  has  be^i  more  common  in  the  state  and 
federal  goremments  than  appropriations  of 
public  money  raised  by  taxation  to  objects,  in 
r^ard  to  which  no  legal  liability  has  existed. 
State  legislatures  have  made  donations  for  nu- 
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merous  purposes,  wherever,  in  their  judgment 
the  public  well-being  required  them,  and  the 
right  to  make  such  gifts  has  never  been  serious- 
ly (questioned.  As  nas  been  said,  the  security 
against  abuse  of  power  by  a  legislature  in  this 
direction  is  found  in  the  wisdom  and  sense  of 
propriety  of  its  members,  *and  in  their  [♦BTB 
responsibility  to  their  constituents.  But  if  a  state 
can  directly  levy  taxes  to  make  donations  to  im- 
provement companies,  or  to  other  objects  which, 
in  the  judgment  of  its  legislature,  it  may  be 
well  to  aid,  it  will  be  found  diflicult  to  main- 
tain that  it  may  not  confer  upon  its  municipal 
divisions  power  to  do  the  same  thing.  Counties, 
cities,  and  towns  exist  only  for  the  convenient 
administration  of  the  government.  Such  organ- 
izations are  instruments  of  the  state,  created  to 
carry  out  its  will.  When  they  are  authorized 
or  directed  to  levy  a  tax,  or  to  appropriate  its 
proceeds,  the  state  through  them  is  doing  in- 
directly what  it  might  do  directly.  It  is  true 
the  burden  of  the  duty  may  thus  rest  upon  only 
n  single  political  division,  but  the  legislature 
has  undoubted  power  to  apportion  a  public  bur- 
den among  all  the  taxpayers  of  the  state,  or 
among  those  of  a  particular  section.  In  its 
judgment,  those  of  a  single  section  may  reap  the 
principal  benefit  from  a  proposed  expenditure, 
as  from  the  construction  of  a  road,  a  bridge,  an 
almshouse,  or  a  hospital.  It  is  not  unjust,  there- 
fore, that  they  should  alone  bear  the  burden. 
This  subject  has  been  so  often  discussed,  and 
the  principles  we  have  asserted  have  been  so 
thoroughly  vindicated,  that  it  seems  to  be  need- 
less to  say  more,  or  even  to  refer  at  large  to  the 
decisions.  A  few  only  are  cited.  Blanding  v. 
Burr,  13  Cal.  343;  (hiilford  ▼.  Chenango  Co.  13 
N.  Y.  149;  Stuart  v.  Supervisors,  30  Iowa,  9; 
Bk.  V.  August  ay  49  Me.  507 ;  R.  R.  Co.  v.  Smith 
[02  111.  208]. 

One  other  objection  to  the  constitutionality 
of  the  act  is  urged.  It  is  that  it  authorized  aid 
to  a  railroad  l^yond  the  limits  of  the  county, 
and  outside  the  state.  There  is  nothing  in  this 
objection.  It  was  for  the  legislature  to  deter- 
mine whether  the  object  to  be  aided  was  one 
in  which  the  people  of  the  state  had  an  inter- 
est, and  it  is  very  obvious  that  the  interests 
of  the  people  of  Otoe  county  may  have  been 
more  involved  in  the  construction  of  a  road  giv- 
ing them  a  coiyiection  with  an  eastern  market 
than  they  could  be  in  the  construction  of  any 
road  wholly  within  the  coimty.  *But  [*677 
that  the  objection  has  no  weight  may  be  seen 
in  Qelpcke  v.  Dubuque,  1  Wall.  175,  17  L.  ed. 
520;  Walker  ▼.  Cincinnati,  21  Ohio  St.  14. 

We  conclude,  therefore,  that  the  act  of  the 
legislature  of  February  15,  1869,  is  not  in  con- 
flict with  the  Constitution  of  the  state. 

The  second  question  upon  which  the  circuit 
court  divided  was  "whether  the  county  com- 
missioners of  Otoe  county  could,  imder  the  act 
of  February  15,  1869,  lawfully  issue  the  bonds 
from  which  the  coupons  in  suit  were  detached, 
without  the  proposition  to  vote  the  bonds  for 
the  purpose  indicated,  and  also  a  tax  to  pay  the 
same  being  or  having  been  submitted  to  a  vote 
of  the  people  of  the  county,  as  provided  by  the 
act  of  the  territorial  legislature  of  Nebraska, 
passed  January  1,  1861." 

Tliis  question  we  answer  in  the  affirmative. 
If  the  legislature  had  power  to  authorize  the 
county  officers  to  extend  aid  on  behalf  of  the 
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county  or  state  to  a  railroad  company,  as  wc 
have  seen  it  had,  very  plainly  it  could  prescribe 
the  mode  in  which  sucn  aid  might  be  extended, 
as  well  as  the  terms  and  conditions  of  the  exten- 
sion, and  it  needed  no  assistance  from  a  popu- 
lar vote  of  the  municipality.  Such  a  vote  could 
not  have  enlarged  legislative  power.  But  the 
act  of  1869  was  an  unconditional  bestowal  of 
authority  upon  the  county  commissioners  to  is- 
sue the  bonds  to  the  railrocul  company.  It  re- 
quired no  precedent  action  of  the  voters  of  the 
county.  It  assumed  that  their  assent  had  been 
obtained.  That  prior  to  1869  the  sanction  of 
approval  by  a  local  popular  vote  had  been  re- 
quired for  municipal  aid  to  railroad  companies, 
or  improvement  companies,  is  quite  immaterial. 
The  requisition  was  but  the  act  of  an  annual 
legislature  which  any  subsequent  legislature 
could  abrogate  or  annul. 

It  must,  therefore,  be  certified  to  the  circuit 
court,  first,  that  the  act  of  February  15,  1869, 
is  not  unconstitutional;  and,  second,  that  the 
county  commissiimers  of  Otoe  county  could 
lawfully  issue  the  bonds  from  which  the  cou- 
pons in  suit  were  detached,  without  any  sub- 
678*]  misison  to  a  vote  of  the  *people  of  the 
county  of  the  proposition  to  approve  the  bonds, 
ur  a  tax  for  the  payment  thereof. 

Let  it  he  certified  accordingly, 

Mr.  Justice  Miller: 

I  am  requested  to  state  that  Mr.  Chief  Justice 
Cliase,  Mr.  Justice  Davis  and  myself,  dissent 
from  the  opinion  in  this  case. 


HORATIO  J.  OLCOTT,  Plff.  in  Err., 

V. 

COUNTY    BOARD    OF    SUPERVISORS    OF 
FOND  DU  LAC  COUNTY. 

(See  S.  C.  16  Wall.  678-698.) 

State  decisiofis,  wlien  followed — questions  of 
tawation — subsequent  decisions,  wtien  cannot 
invalidate  honds — railroad  is  for  public  use 
— taxation  for  donations  to  railroads, 

1.  This  court  generally  follows  the  decisioiis  of 
the  highest  courts  of  toe  states  respectins;  local 
questions  peculiar  to  themselves,  or  respecting  the 
construction  of  their  own  constitution  and  laws. 

2.  The  nature  of  taxation,  what  uses  are  public 
and  what  are  private,  and  the  extent  of  unre- 
stricted legislative  power,  are  matters  which,  like 
questions  of  commercial  law,  no  state  court  can 
conclusively  determine  for  this  court. 

3.  If  a  contract  when  made  was  valid  under  the 
constitution  and  laws  of  a  state  as  thev  had  been 
previously  expounded  bv  Its  Judicial  tribunals  and 
as  they  were  understood  at  the  time,  no  subsequent 
action  by  the  legislature  or  the  Judiciary  will  be 
regarded  by  this  court  as  establishing  its  Invalidity. 

4.  Where  the  highest  court  of  the  state,  before 
the  county  orders  now  in  suit  were  issued,  asserted 
that  building  a  railroad  was  a  public  use,  and  that 
taxation  might  be  authorized  for  its  aid,  this  court 
is  not  concluded  by  a  decision  since  made  that 
such  public  uses  are  not  of  a  nature  to  Justify 
the  imposition  of  taxes. 

5.  A  railroad,  although  constructed  and  owned 
by  a  private  corporation,  is  for  a  public  use,  and 

Note. — In  what  instances  United  States  courts 
do  not  follow  state  decisions — see  note  to  Butz  v. 
City  of  Muscatine,  19  L.  ed.  U.  S.  490. 

Railroads  as  public  purposes  for  which  money 
mtw  he  raised  hy  tarnation — see  note,  14  L.  B.  A. 
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the  right  of  eminent  domain  of  the  state  may  be 
exerted  to  facilitate  its  construction,  and  taxes  may 
be  imposed  bv  the  state  in  furtherance  of  that  use. 
6.  The  legislature  can  authorize  a  county  to  im- 
pose taxes  to  enable  It  to  make  a  donation  in  aid 
ot  the  construction  of  a  railroad. 

[No.  55.] 
Argued  Nov.  21, 22, 1872.  Decided  Mar.  SI,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below  by  the 
plain ti if  in  error  upon  certain  county  orders 
given  to  aid  the  construction  of  a  railroad. 
Judgment  having  been  in  favor  of  the  defend- 
ant, the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  Matt.  H.  Carpenter  and  W,  P. 
Lynde,  for  plaintiff  in  error: 

The  court  below  in  this  case  held  the  decision 
of  the  state  court  in  Whiting  ▼.  Fond  du  Lac 
Co,  to  be  binding  upon  the  Federal  Courts,  and, 
therefore,  held  the  act  void ;  expressing  no  opin- 
ion, however,  as  to  the  correctness  in  principle 
of  the  state  court  decision. 

Two  questions  are,  therefore,  presented: 

1.  Was  the  decision  of  the  state  court  bind- 
ing upon  the  Federal  Court?    And, 

2.  If  that  decision  is  not  conclusive,  is  it  cor- 
rect in  principle? 

The  broad  principle  ought  to  be  declared  by 
this  court  that  no  state  court  decision  affecting 
the  validity  of  a  contract  made  after  the  con- 
tract was  entered  into  is  conclusive  upon  the 
Federal  courts.  All  the  decisions  in  this  court 
are  consistent  with  this  principle,  but  the  prin- 
ciple itself  has  not  been  expressly  declared. 
An  erroneous  decision  of  a  state  court  subse- 
quent to  the  contract,  ought  not  to  deprive  a 
foreign  creditor  of  his  just  right.  And  in  no 
way  can  this  be  prevented  but  to  plant  the  doc- 
trine upon  its  proper  foundation  and  say  that 
decisions  of  the  state  courts  pronounced  subse- 
quently to  the  contract  are  not  conclusive  upon 
the  Federal  courts.  If  they  are,  the  machinery 
of  a  double  judiciary,  state  and  Federal,  is  a 
mockery  and  a  snare. 

But  there  is  another  and,  as  we  believe,  a  per- 
fectly conclusive  reason  why  the  decision  of  the 
state  court  ought  not  to  preclude  this  question. 
That  decision,  "Whiting  v.  Fond  du  Lao  Co., 
cannot  be  regarded  as  the  declaration  of  a  prin- 
ciple of  local  law.  No  particular  provision  of 
the  Constitution  of  Wisconsin  is  relied  upon  to 
invalidate  the  statute.  The  power  of  taxation, 
by  the  Constitution  of  that  state,  is  unlimited 
as  to  objects.  If  the  legislature  of  Wisconsin 
cannot  pass  such  a  statute,  then  no  statute  can 
be  passed  by  any  state  in  the  Union,  and  all 
the  subsidies  granted  by  Congress  in  aid  of 
railroads  are  wholly  void. 

It  is  only  those  decisions  of  a  state  court 
which  settle  some  principle  of  local  law  that 
this  court  has  ever  felt  bound  to  follow. 

In  Swift  V.  Tyson,  16  Pet.  19,  this  court,  by 
Story,  J.,  spealong  of  this  section  of  the  judi- 
ciary act,  says: 

**And  we  have  not  now  the  slightest  diffi- 
culty in  holding  that  this  section,  upon  its  true 
intendment  and  construction,  is  strictly  limited 
to  loc5l  statutes  and  local  usages  of  the  charac- 
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ter  before  stated,  and  does  not  extend  to  con- 
tracts and  other  instruments  of  a  commercial 
nature,  the  true  interpretation  and  effect 
whereof  arc  to  be  sought,  not  in  the  decisions 
of  the  local  tribunals,  but  in  the  general  princi- 
ples of  commercial  jurisprudence/' 

To  the  same  effect  is  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984 : 

"When  general  principles  are  asserted  by  the 
state  courts  as  a  ground  for  invalidating  con- 
tracts previously  made,  they  are  adopted  or  dis- 
regarded by  the  Federal  Courts  as  they  deem 
them  sound  or  otherwise,  and  as  justice  in  the 
class  of  cases  before  them  demands.  A  few  of 
the  leading  cases  so  ruling  will  be  referred  to." 
Emmons,  Circuit  Judge,  in  Walcoit  v.  Pine 
Grove. 

The  following  cases  are  also  cited:  Chicago 
V.  Robbins,  2  Black,  418,  17  L.  ed.  298;  Wil- 
lianison  v.  Berry,  8  How.  495;  Stoift  v.  Tyson, 
10  Pet.  1;  Roxcan  v.  Runnels,  5  How.  134; 
Pease  v.  Peck,  18  How.  595,  15  L.  ed.  518;  Bk. 
v.  Knoop,  16  How.  369;  Ins,  &  Trust  Co,  v.  De- 
holt,  16  How.  432;  Dodge  v.  Woolsey,  18  How. 
332,  15  L.  ed.  401;  Bk.  v.  Skelly,  1  Black,  436. 
17  L.  ed.  173;  Oelpcke  v.  Dubuque,  1  Wall.  175, 
17  L.  ed.  520;  Von  Hoffman  v.  Quincy,  4  Wall. 
b35,  18  L.  ed.  403 ;  Meyer  v.  Muscatine,  1  Wall. 
384,  17  L.  ed.  564;  Havemeyer  v.  Iowa  Co.  3 
Wall.  294,  18  L.  ed.  38. 

This  court  has  repeatedly  decided  that  if  a 
contract  be  valid  by  the  law  of  a  state  as  un- 
derstood and  administered  by  the  different  de-' 
partments  of  the  state  government  at  the  time 
the  contract  was  entered  into,  no  subsequent 
change  of  decision  by  the  state  court  can  ren- 
der it  invalid.  Trust  Co.  v.  Debolt,  supra; 
Gelpcke  v.  Dubuque,  supra;  Havemeyer  t. 
loica  Co.  supra. 

These  decisions  rest  upon  the  principle  (of 
morals  as  well  as  of  law)  that  a  contract  is  what 
the  parties  understood  it  to  be  when  they  en- 
tered into  it^  and  if  it  was  valid  and  binding 
when  it  was  made,  it  is  so  at  all  times  thereafter. 

Prior  to  the  issue  of  these  securities,  no  de- 
cision of  the  supreme  court  of  Wisconsin  had 
been  made  in  regard  to  the  validity  of  this  par- 
ticular statute.  But  that  court  had,  in  repeated 
cases,  declared  all  the  principles  necessary  to 
uphold  the  statute.  And  no  lawyer  who,  at 
the  time  these  securities  were  issued,  had  read 
the  statute,  the  Constitution  of  the  state,  the 
decisions  of  the  state  court,  the  decisions  of  this 
court  and  of  all  other  courts  in  America,  would 
have  regarded  it  as  possible  that  this  statute 
could  be  held  unconstitutional.  On  the  con- 
trary, it  is  safe  to  say  that,  as  the  doctrine 
in  relation  to  the  taxing  power  of  the  state  was 
held  by  the  supreme  court  and  understood  by 
ail  departments  of  the  state  government  when 
these  securities  were  issued,  the  statute  in  ques- 
tion was  constitutional  and  the  securities  valid. 

These  securities  were  issued  in  February, 
1869,  and  the  attention  of  this  court  is  called  to 
the  cases  whidi  had  been  decided  and  the  prin- 
ciples which  had  been  enunciated  by  that  court 
prior  to  that  time  in  regard  to  the  power  of 
taxation. 

Soens  V.  Racine,  10  Wis.  280;  Brodhead  v. 
Milwaukee,  19  Wis.  652. 

Now,  certainly,  after  examining  these  two  de- 
cisions, the  only  question  that  remains  to  be 
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considered  to  settle  the  constitutionality  of  this 
statute  is:  whether  the  building  of  a  railroad 
through  the  county  of  Fond  du  Lac,  connect- 
ing it  with  navigation  of  the  Great  lakes,  is  an 
object  in  which  the  public  have  an  interest ;  or, 
to  put  it  in  the  precise  language  of  the  court, 
whether  "The  absence  of  all  possible  public  in- 
terest" in  the  completion  of  such  a  road  is  so 
clear  and  palpable  as  to  be  perceptible  to  every 
mind  at  the  nrst  blush. 

The  supreme  court  of  the  state,  in  Pratt  v. 
Brown,  3  Wis.  6 12^  decided  in  1854,  said: 

"The  incorporation  of  eompanies  for  the  pur- 
pose of  constructing  railroads  or  canals  affords 
the  best  illustration  of  the  delegation  of  the 
power  to  exercise  the  right  of  eminent  domain, 
by  the  condemnation  and  seizure  of  private 
property  for  public  use,  upon  making  just  com- 
pensation therefor.  It  is  admitted  tluio  the  only 
principle  upon  which  such  delegation  of  power 
can  be  justified  is:  that  the  property  taken  by 
these  companies  is  taken  for  the  public  use." 

See,  also,  Robbins  v.  R.  R.  Co.  6  Wis.  641, 
decided  in  1858;  Hasbrouck  v.  Milwaukee,  13 
Wis.  42,  decided  in  1860. 

The  propositions  found  in  the  cases  cited, 
were  the  law  of  Wisconsin  in  1869,  and  they 
do  not  justify  the  doctrine  of  the  court  in  the 
subsequent  case  now  relied  upon,  viz. : 

A  tax,  authorized  by  the  legislature  for. the 
purpose  of  contributing  money  to  aid  in  the 
building  of  a  railroad  to  be  owned  and  oper- 
ated by  a  corporation  in  the  usual  way,  is  un- 
constitutional and  void,  because  the  public  has 
no  interest  in  such  railroad. 

Whitina  v.  Fond  du  Lac  Co.  25  Wis.  167. 

To  condense  the  doctrine  of  these  cases  into 
yet  narrower  compjass,  they  furnish  the  follow- 
ing mosaic : 

1.  The  power  oi  taxation  cannot  be  exercised 
in  aid  of  a  railroad,  because  the  public  has  no 
interest  in  it;  and, 

2.  The  power  ot  eminent  domain  may  be  ex- 
ercised in  favor  of  a  railroad,  because  the  pub- 
lic has  an  interest  in  it. 

This  is  the  logic  to  which,  it  is  said,  this 
court  must  yield  submission,  if  not  assent. 

It  is  of  the  highest  importance  that  the  rail- 
roads of  the  several  states  over  which  our  en- 
tire land  commerce  is  transported,  and  which 
have  been  aided  by  an  exercise  of  the  right  of 
eminent  domain,  upon  the  ^ound  that  there 
were  great  public  works,  subject  at  all  times  to 
governmental  control  like  other  highways, 
should  not  be  allowed  to  slip  away  from  that 
control,  upon  the  ground  that  they  are  private 
property,  and  not  otherwise  amenable  to  regu- 
lation more  than  a  farm  or  other  mere  private 
estate. 

In  the  first  place,  it  is  evident  that  a  railroad 
is  either  a  highway  held  by  the  corporation  in 
trust  for  the  public  use,  or  it  is  a  mere  private 
property  owned  by  the  stockholders  in  absolute 
right.  One  of  these  theories  must  be  true;  and 
whichever  is  held  to  be  true,  it  will  follow  that 
the  other  is  untrue. 

Certain  conclusions  will,  necessarily,  follow 
whichever  is  adopted. 

1.  If  it  is  a  highway,  then  the  legislature  can, 
in  its  discretion,  authorize  a  county  or  a  town 
to  aid  in  the  construction  of  such  road,  and 
raise  money  by  taxation  for  that  purpose ;  be- 
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cause  the  money  is  raised  for  a  public  purpose. 
And  it  also  follows  that^  as  a  highway,  it  may 
be  controlled  and  regulated  by  the  legislature. 
Its  use  may  be  controlled,  and  a  tariff  of  rates 
may  be  lixed. 

2.  If  it  is  not  a  public  highway,  then  the  pub- 
lic has  no  other  control  over  it  than  can  be  ex- 
ercised over  any  mere  private  estate. 

And,  considering  the  extent  of  our  railroad 
bystem,  the  amount  of  capital  invested  in  rail- 
roads, and  the  intimate  relation  they  sustain  to 
commerce  and  to  all  the  transactions  of  life,  the 
importance  of  settling  this  question  correctly 
cannot  be  over-estimated.  I  ought  rather  to 
say,  the  disastrous  consequences  to  result  from 
unsettling  the  law  upon  this  subject  cannot  be 
over-estimated;  for,  fortunately,  it  has  been 
settled  for  many  years  and  by  adjudications  of 
the  courts  of  every  state  of  the  Union.  Rail- 
roads ars  declared  to  be  public  highways  by  a 
current  of  decisions  which  cannot  be  resisted, 
and  upon  which  the  decision  in  Whiting  v.  Fond 
du  Lao,  and  a  decision  in  Michigan,  have  not 
produced  even  a  ripple. 

The  legal  character  of  a  railroad  was  fully 
considered  at  the  beginning  of  these  great  im- 
provements. They  could  not  be  built  without 
a  resort  to  the  power  or  right  of  eminent  do- 
main ;  and  it  was  objected  that  railroads,  to  be 
owned  and  operated  by  corporations,  were  pri- 
vate and  not  public  enterprises,  and,  therefore, 
the  right  of  eminent  domain  could  not  be  exer- 
cised for  their  benefit. 

Beekman  v.  R.  R.  Co.  3  Paige,  45,  was  one  of 
the  earliest  cases.  It  turned  upon  this  very 
point.  Bloodgood  v.  R,  R,  Co.  18  Wend.  1 ;  R, 
R,  V.  Chappel,  1  Rice  (S.  C.)  383;  Worcester  v. 
R.  R.  Co,  4  Met.  566 ;  Thorp  v.  R.  R,  Co.  27  Vt. 
1425  Guilford  v.  Chenango  Co.  13  N.  Y.  143; 
see,  also,  Leggett  v.  Hunter,  19  N.  Y.  445; 
Cochran  v.  Van  Surlay,  20  Wend.  365;  People 
V.  Morrell,  21  Wend.  563;  Scars  v.  Cottrell,  5 
Mich.  251 ;  Mason  v.  Wait,  4  Scam.  134;  Taylor 
T.  Porter,  4  Hill,  141. 

Take  the  Constitution  of  Wisconsin,  and  see 
what  restrictions  are  placed  upon  the  power  of 
taxation : 

1.  ''The  rule  of  taxation  shall  be  uniform, 
and  taxes  shall  be  levied  upon  such  property  as 
the  legislature  shall  prescribe."    Sec.  1,  art.  88. 

2.  ''On  the  passage,  in  either  House  of  the 
Legislature,  of  any  law  which  imposes,  con- 
tinues or  renews  a  tax,  or  creates  a  debt  or 
charge,  or  makes,  continues  or  renews  any  ap- 
propriation of  public  or  trust  money,  .  .  . 
the  question  shall  be  taken  by  yeas  and  nays, 
which  shall  be  duly  entered  on  the  journal,  and 
three  fifths  of  ail  the  members  elected  to  such 
House  shall,  in  all  such  cases,  be  required  to 
constitute  a  quorum  therein.'' 

These  provisions  regulate  the  exercise  of  the 
power  of  taxation,  but  do  not  limit  it;  and  in 
our  Constitution  there  is  no  limitation  upon 
this  power. 

B landing  v.  Burr,  13  Cal.  343. 

Have  the  courts  a  monopoly  of  constitutional 
wisdom?  Have  they  a  right  to  declare  an  act 
of  the  legislature  void  which  violates  no  pro- 
vision of  the  Constitution,  upon  some  unde- 
fined and  indefinite  theory  of  natural  justice? 

In  People  v.  Brooklyn,  4t  N.  Y.  428,  the  court 
says:  "This  is  new,  and  it  seems  to  me  to  be 
dangerous  doctrine.  Unless  a  statute  conflict 
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with  the  Constitution,  the  court  has  no  right  to 
disregard  it.** 

Cooley,  Const.  Lim.  168,  cases  cited,  n.  a; 
People  V.  Mahoney,  13  Mich.  400;  Wyneh4imer 
v.  People,  13  N.  Y.  378;  Selden,  J.;  People  v. 
Draper,  15  N.  Y.  532. 

Upon  this  subject  the  opinion  of  Ch.  J.  Black, 
in  SharpUiSs  v.  Mayor  of  Phila.  21  Pa.  147, 
should  be  read  carefully  and  reverently. 

But  it  is  wholly  unnecessary  for  us  to  stand 
on  this  "outer  wall"  of  constitutional  doctrine. 
We  may  retire  within  universally  conceded 
lines,  and,  for  the  purpose  of  this  argument,  I 
will  admit  that  a  tax,  for  an  object  in  which 
the  public  has  no  possible  interest,  is  unconsti- 
tutional, and  that  the  courts  can  declare  it  void 
for  that  reason. 

Let  us  see  what  is  meant  by  the  public  inter- 
est.    Cooley,  Const.  Lim.  488,  says : 

**The  officers  of  government  must  be  paid, 
the  laws  printed,  the  roads  constructed  and 
public  buildings  erected,  but  with  a  view  to  the 
general  well-being  of  society,  it  may  also  be  im- 
portant that  the  children  of  the  state  should  be 
educated,  the  people  kept  from  starvation,  loss- 
es m  the  public  service  indemnified,  and  incen- 
tives held  out  to  faithful  and  fearless  discharge 
of  duty  in  the  future,  by  the  payment  of  pen- 
sions to  those  who  have  been  faithful  public 
servants  in  the  past.  There  will,  therefore,  be 
necessary  expenditures  which  rest  upon  consid- 
erations of  policy  alone;  and  in  re^rd  to  the 
one  as  much  as  the  other,  the  decision  of  that 
department  to  which  alone  questions  of  state 
policy  are  addressed  must  be  accepted  as  con- 
clusive." 

But  by  no  court  has  the  nature  of  taxation 
been  more  clearly  and  accurately  defined,  and 
the  power  of  the  court  to  arrest  it  more  plain- 
ly stated,  than  by  the  supreme  court  of  Wis- 
consin, in  Brodhcad  v.  Milwaukee,  19  Wis. 
652 ;  Thomas  v.  Leland,  24  Wend.  65. 

It  is  settled  by  the  state  court  of  Wisconsin, 
that  the  legislature  may  authorize  coimties  and 
towns  to  aid  the  building  of  railroads  by  sub- 
scribing for  the  stock  of  the  company,  paying 
their  subscription  in  bonds,  and  raising  the 
money  by  taxation  to  pay  the  bonds. 

Clark  v.  Janesville,  10  Wis.  136;  Bushnell  v. 
Beloit,  10  Wis.  195. 

In  Turnpike  Co.  v.  Bishop,  11  Vt.  198,  it  was 
held  competent  for  the  legislature  to  grant  a 
highway  to  a  turnpike  company. 

Nolensville  Co,  v.  Baker,  4  Humph.  315. 

If  the  state  owned  a  railroad  which  it  had 
built  by  taxation,  why  might  it  not  grant  it  to 
a  corporation  to  operate  it  and  keep  it  in  repair 
for  the  tolls,  as  well  as  to  grant  a  common 
road? 

A  railroad  company,  from  first  to  last,  is  a 
creature  of  the  law,  an  agent  of  the  state,  exer- 
cising sovereign  franchises,  subject  to  the  pub- 
lic will,  and  in  our  state  its  charter  may  be  re- 
pealed at  the  pleasure  of  the  legislature. 

State  V.  R.  R,  Co,  25  Vt.  433;  Beekman  v. 
R,  R.  Co,  3  Paige,  74;  State  v.  R,  R.  Co,  20 
Conn.  538 ;  see,  also,  Kean  v.  Johnson,  1  Stock. 
401;  Bagshaic  v.  E,  Union  R,  Co,  7  Hare,  114; 
G.  N.  Ry.  Co,  V.  Eastern  Co.  R,  Co,  9  Hare,  306 ; 
Works  v.  R,  R,  Co,  5  McLean,  425;  Worcester 
V.  R,  R,  Co,  4  Met.  566 ;  King  v.  Severn  &  Wye 
Railway,  2  B.  &  Aid.  646;  Walford,  Railw.  298; 
Ang.  Highw.  I,  18,  370. 
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All  railroads  are  post-roads  by  act  of  coa- 
gress. 

Whiteley,  Dig.  767,  sec.  65,  767,  sec.  71;  see, 
also,  ch.  58,  Gen.  L.  Wis.  1850;  see,  ch.  70  R.  S. 
sees.  27,  43. 

Tlie  decision  of  the  supreme  court  of  Iowa, 
in  Hanson  v.  Vemoji,  27  la.  28,  was  read  <m 
tlie  argument  of  Whiting  v.  Iiond  du  Lao,  and 
probably  led  to  the  decision  in  the  latter  case. 

13ut  the  supreme  court  of  Iowa  has  corrected 
the  error  it  made  in  Hanson  v.  Vernon,  and 
flatly  overruled  that  decision  in  the  later  case 
of  Btexcart  v.  Polk  Co, 

Messrs,  J,  y,  Gillett,  J.  B.  Bennett  and 
J.  C.  Sloan«  for  defendant  in  error: 

The  principal  question  is:  whether  the  leg- 
islature of  the  state  of  Wisconsin  could  pass  a 
valid  law  authorizing  the  raising  of  the  sum  of 
$150,000  iipon  the  taxable  inh^itants  of  the 
county  of  Fond  du  Lac,  for  the  purpose  of  do- 
nating the  same  to  a  private  corporation,  to 
wit :  the  Sheboygan  &,  Fond  du  Lac  R.  Co.  7 

The  supreme  court  of  the  state  of  Wiscon- 
sin, in  Whiting  v.  R,  R,  Co,  25  Wis.  166,  held 
that  the  legislature  of  that  state  had  no  such 
power,  and  that  this  chapter,  448,  was  void. 

It  is  the  established  doctrine  of  this  court, 
that  it  will  adopt  and  follow  the  decisions  of 
the  state  courts  in  the  construction  of  their  own 
state  Constitutions,  and  statutes  passed  in  pur- 
suance of  them,  when  that  construction  has 
been  settled  by  the  highest  judicial  tribimal  of 
the  state. 

Nesmith  v.  Sheldon,  7  How.  812;  Webster  v. 
Cooper,  14  How.  488 ;  Bank  v.  Knoop,  16  How. 
369;  Amey  T.  Alleglieny  City,  24  How.  364,  16 
L.  ed.  614;  Ass,  Society  v.  Watts,  1  Wheat. 
279;  Shipp  t.  Miller,  2  Wheat.  316;  Jackson  v. 
Chew,  12  Wheat.  153;  Fullerton  v.  Bank,  1  Pet. 
004 ;  Oreen  v.  Veal,  6  Pet.  291 ;  Rowan  v.  Run- 
nels, 5  How.  139;  Beauregard  v.  New  Orleans, 
18  How.  497,  15  L.  ed.  469;  Doswell  v.  De  La 
Lanza,  20  How.  29,  15  L.  ed.  824;  Parker  v. 
Kane,  22  How.  1,  16  L.  ed.  286;  League  v. 
Egery,  24  How.  264,  16  L.  ed.  655;  Ex  parte 
Robinson,  5  McLean,  355;  Elmendorf  v.  Taylor, 
10  Wheat.  152. 

It  is  claimed  by  the  counsel  for  the  appellant, 
that  the  supreme  court  of  Wisconsin  has  de- 
cided this  question  directly  the  reverse  of  the 
decision  in  Whiting  v.  Railroad  Co, 

This  is  a  mistake  of  the  counsel,  both  in  law 
and  in  fact. 

The  question,  whether  mcmey  could  be  raised 
by  taxation  from  the  people  and  given  to  a  rail- 
road corporation  or  its  stockholders,  was  never 
presented  to  the  supreme  court  of  Wisconsin, 
imtil  this  chapter,  448,  of  the  private  and  local 
laws  of  1867,  came  before  that  court  for  review. 
This  species  of  legislation  was  never  before  and 
has  never  since  been  resorted  to  in  that  state. 

We  do  bot  question  the  power  of  a  county  or 
town,  when  authorized,  to  take  stock,  issue  its 
bonds  and  tax  its  inhabitants  to  raise  money  to 
pay  them.  In  such  cases,  the  county  or  town 
beocmies  a  stockholder,  and  owns  an  interest  in 
the  corporate  property  in  the  ratio  of  the  stock 
owned;  and  when  a  tax  is  raised  to  pay  for 
9uch  stock  or  take  up  a  bond,  the  county  or 
lawn  is  raising  money  to  pay  its  own  debts. 

The  supreme  court  of  Wisconsin  was  asked  to 
go  further,  and  to  hold  that  counties  and  towns 
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Tiiight  be  taxed  to  pay  for  the  stock  subscribed 
for  by  others.  It  declined  to  take  this  step,  and 
held  that  it  was  unlawful  to  tax  the  people  for 
t  his  purpose,  and  this  appeal  is  brought  to  have 
this  court  reverse  that  decision. 

See,  on  this  point,  the  very  able  opinion  of 
Chief  Justice  Dixon,  in  Curtis  v.  Whipple,  24 
Wis.  350;  also  Sweet  v.  Hulbert,  51  Barb.  316; 
People  V.  Town  Board  of  Salem,  20  Mich.  452. 

Although  the  Constitutions  of  all  the  states 
contain  limitations  upon  legislative  power  for 
the  protection  of  private  ri^ts,  yet  these  Con- 
stitutions do  not  point  out  whidi  department 
of  the  government  should  afford  relief  against 
unconstitutional  legislation. 

But  all  departments  have  settled  down  upon 
the  judicial  department  as  the  proper  one  to 
^ive  relief  against  such  legislation. 

Sedg.  Stat,  and  Const.  £.  477-487;  Railroad 
Co,  V.  Greely,  17  N.  H.  47. 

Chief  Justice  Bigelow,  in  Freeland  v.  Hast- 
ings, 10  Allen,  575,  says :  ''It  is  the  clear  right 
of  every  citizen  to  insist  that  no  unlawful  or 
unauthorized  exaction  shall  be  made  upon  him 
under  the  guise  of  taxation.  If  any  sucn  illegal 
encroachment  is  attempted,  he  can  always  in- 
voke the  aid  of  the  judicial  tribunals  for  his 
protection,  and  prevent  his  money  or  other 
property  from  being  taken  and  appropriated 
for  a  purpose  and  in  a  maimer  not  authorized 
by  the  Constitution  and  laws." 

See,  also,  Phila.  Association  v.  Wood,  39  Pa. 
82;  Tyson  v.  School  Directors,  51  Pa.  9;  Ham- 
mett  V.  Phila,  8  Am.  L.  Reg.  (N.  S.)  411. 

The  act  of  the  Wisconsin  legislature  is  void 
under  section  1,  article  8,  of  the  Wisconsin  Con- 
stitution, which  is  as  follows:  "The  rule  of 
taxation  shall  be  uniform,  and  taxes  shall  be 
levied  upon  such  property  as  the  legislature 
shall  prescribe,"  on  the  ground  that  the  taxa- 
tion provided  for  in  that  act  is  not  "uniform." 

Knowlton  v.  Rock  Co.  9  Wis.  414;  Weeks  v. 
Milwaukee,  10  Wis.  242 ;  Lumsden  v.  Cross,  10 
Wis.  282;  Bank  v.  Hastings,  12  Wis.  47. 

The  foregoing  cases  show  with  what  pertinac- 
ity the  supreme  court  of  Wisconsin  has  adhered 
to  the  constitutional  provisicm  requiring  uni- 
formity of  taxation. 

It  is  true  there  is  an  express  prohibition  in 
the  Constitution  of  the  state  of  Wisconsin,  of 
the  power  to  raise  money  by  taxation  to  be  do- 
nated to  private  individuals  or  private  corpora- 
tions, but  the  invalidity  of  such  laws  rests  upon 
the  same  principle  as  the  invalidity  of  laws 
which  attempt  to  transfer  the  property  of  one 
individual  to  another.  Courts  have  uniformly 
held  the  latter  class  of  laws  to  be  void,  and  with 
the  same  uniformity  courts  have  decided  that 
legislatures  possess  no  power  to  impose  taxes 
for  private  purposes.  Sharpless  v.  Mayor,  etc., 
21  Pa.  167. 

The  l^slature  has  no  constitutional  right  to 
create  a  debt,  or  levy  a  tax,  or  to  authorize  any 
municipal  corporation  to  do  it,  to  raise  fimds 
for  mere  private  purposes.  This  would  not  be 
legislation.  The  Matter  of  the  Mayor,  etc.,  11 
Johns.  80. 

This  is  what  Lord  Coke  calls  tallage  (2  Inst. 
523),  and  Lord  Holt,  in  Carthew  (1  K.  B.  438), 
gives  the  same  definition  in  substance  to  tax. 

Booth  V.  Woodbury,  5  Am.  Law  Reg.  (N.  S.) 
202;  Phila.  Association  v.  Wood,  39  Pa.  82;  Ty- 
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9on  V.  School  Directors,  by  the  same  court. 
Kitowllon  V.  Rock  Co,  supra. 

In  Brodhead  v.  Milwaukee,  10  Wis.  652,  the 
court  says:  'The  legislature  cannot  create  a 
debt  nor  levy  a  tax  nor  authorize  a  municipal 
corporation  to  do  so,  in  order  to  raise  money 
for  a  mere  private  purpose." 

All  the  cases  of  taxation  cited  by  our  oppo- 
nents are  tiiose  where  taxes  were  raised  to  dis- 
charge a  burden  or  obligation  resting  on  the 
government. 

Brodhead  t.  Miltcaukce  was  a  case  of  raising 
money  to  pay  soldiers  for  the  defense  of  the 
nation. 

Soena  v.  Racine  find  Ha^brouck  v.  Milwau- 
kee, were  cases  of  building  harbors  the  title  and 
control  of  which  were  in  the  government;  and 
Thomas  v.  Leland,  was  the  building  of  a  canal 
by  the  state. 

If  this  court  had  really  decided  in  Brodhead 
T.  Milwaukee,  what  Mr.  Carpenter  claimed,  it 
would  most  effectually  end  the  argument  in  this 
case,  and  it  would  also  end  as  effectually  all 
distinction  between  the  public  use  and  the  pri- 
vate use  of  money  raised  by  taxation.  A  tax  for 
one  purpose  would  be  as  valid  as  for  another. 

Perhaps  nothing  can  be  added  to  the  conclu- 
sive reasoning  of  the  supreme  court  of  Michi- 
gan in  People  v.  Town  Board  of  Salem,  20  Mich. 
452.  The  leading  opinion  in  that  case  was  de- 
livered by  Cooley,  J.,  who  has  acquired  a 
national  reputation  for  learning  and  ability  as 
a  constitutional  lawyer. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  county  orders  or  promissory  notes  of  the 
county  which  are  the  foundation  of  this  suit 
were  all  issued  on  the  15th  day  of  February, 
1809,  and  were  made  payable  to  the  Sheboygan 
and  Fond  du  Lac  Railroad  Company,  or  bearer. 
They  were  issued  in  pursuance  of  an  act  of  as- 
Bembly  of  the  state,  approved  April  10,  1867, 
entitled  "An  Act  to  Authorize  tne  County  of 
Fond  du  Loc  to  Aid  the  Completion  of  the  She- 
boygan and  Fond  du  Lac  Railroad,  and  Aid  the 
Building  of  a  Railroad  from  the  City  of  Fond 
du  Lac  to  the  City  of  Ripon."  By  that  act  the 
oliicers  of  the  county  were  authorized  to  issue 
the  orders  to  the  railroad  company,  in  case  a 
popular  vote  therein  directed  should  be  in  favor 
of  railroad  aid;  and  whether  this  act  was  a 
lawful  exercise  of  constitutional  power,  is  the 
only  question  in  the  case. 

In  the  court  below,  the  jury  was  instructed 
in  substance,  that  the  issue  of  the  orders  was 
unauthorized  and  ^oid,  and  that  the  act  of  as- 
sembly, above  referred  to,  was  :in  unconstitu- 
689*  J  tional  exercise  of  legislative  *  power.  No 
other  question  was  made  at  the  trial,  and  no 
other  is  now  presented  to  us  for  our  determi- 
nation. 

At  the  outset  we  are  met  by  the  fact  that  the 
supreme  court  of  the  state  has  decided  that  the 
act  was  unauthorized  by  the  C(mstitution.  It 
waa  thus  ruled  in  Whiting  v.  Railroad  Co.  25 
Wis.  188.  If  that  decision  is  binding  upon  the 
Federal  courts,  if  it  has  established  a  rule 
which  we  are  under  obligations  to  follow,  the 
matter  is  settled. 

It  is  undoubtedly  true  in  general,  that  this 
court  does  follow  the  decisions  of  the  highest 
courts  of  the  states  respecting  local  questions 
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peculiar  to  themselves,  or  respecting  the  con- 
struction of  their  own  constitutions  and  laws. 
But  it  must  be  kept  in  mind  that  it  is  only  de- 
cisions upon  local  questions,  those  which  are 
peculiar  to  the  several  states,  or  adjudications 
upon  the  meaning  of  the  constitution  or  stat- 
utes of  a  state,  which  the  Federal  courts  adopt 
as  rules  for  their  own  judgments.  That  M^hit- 
inff  V.  Railroad  Co.  was  not  a  determination  of 
any  question  of  local  law  is  manifest.  It  is  not 
claimed  to  have  been  that.  But  it  is  relied  upon 
as  having  given  a  construction  to  the  Constitu- 
tion of  the  state.  Very  plainly,  however,  such 
was  not  its  character  or  effect.  The  question 
considered  by  the  court  was  not  one  of  inter- 
pretation or  construction.  The  meaning  of  no 
provision  of  the  state  Constitution  was  consid- 
ered or  declared.  What  was  considered  was 
the  uses  for  which  taxation  generally,  taxation 
by  any  government,  might  be  authorized,  and 
particularly  whether  the  construction  and 
maintenance  of  a  railroad,  owned  by  a  corpo- 
ration, is  a  matter  of  public  concern.  It  waa 
asserted  ( what  nobody  doubts ) ,  that  the  taxing 
power  of  a  state  extends  no  further  than  to 
raise  money  for  a  public  use,  as  distinguished 
from  private,  or  to  accomplish  some  end  public 
in  its  nature,  and  it  was  decided  that  building 
a  railroad.  If  it  be  constructed  and  owned  by  a 
corporation,  though  built  by  authority  of  the 
state,  is  not  a  matter  in  which  the  public  has 
any  interest,  of  such  a  nature  as  to  warrant 
taxation  in  its  aid.  *For  this  reason  it  [*600 
was  held  that  the  state  had  no  power  to  author- 
ize the  imposition  of  taxes  to  aid  in  the  con- 
struction of  such  a  railroad,  and  therefore  that 
the  statute  giving  Fond  du  Lac  county  power  to 
extend  such  aid  was  invalid.  This  was  a  de- 
termination of  no  local  question,  or  question  of 
statutory  or  constitutional  construction.  It 
was  not  decided  that  the  legii^lature  had  not 
general  legislative  power;  or  that  it  might  not 
impose  or  authorize  the  imposition  of  t^es  for 
any  public  use.  Now,  whether  a  use  is  public  or 
private  is  not  a  question  of  constitutional  con- 
struction. It  is  a  question  of  general  law.  It 
has  as  much  reference  to  the  Constitution  of 
any  other  state  as  it  has  to  the  state  of  Wis- 
consin. Its  solution  must  be  sought  not  in  the 
decisions  of  any  single  state  tribunal,  but  in 
general  principles  common  to  all  courts.  The 
nature  of  taxation,  what  uses  are  public  and 
what  are  private,  and  the  extent  of  unrestricted 
legislative  power,  are  matters  which,  like  ques- 
tions of  commercial  law,  no  state  court  can  con- 
clusively determine  for  us.  This  consideration 
alone  satisfies  our  minds  that  Whiting  v.  Rail- 
road Co.  furnishes  no  rule  which  should  control 
our  judgment,  though  the  case  is  undoubtedly 
entitled  to  great  respect. 

There  is  another  consideration  that  Jcads  di- 
rectly to  the  same  conclusion.  This  court  has 
always  ruled  that  if  a  contract  when  made  was 
valid  under  the  Constitution  and  laws  of  a 
state,  as  they  had  been  previously  expounded  by 
its  judicial  tribunals,  and  as  they  were  under- 
stood at  the  time,  no  subsequent  action  by  the 
legislature  or  the  judiciary  will  be  regarded  by 
this  court  as  establishing  its  invalidi^.  Have- 
meyer  v.  Iowa  City,  3  Wall.  294,  18  L.  ed.  38; 
Gelpcke  v.  Dubuque,  1  Wall.  175,  17  L.  ed,  520 ; 
Ohio  L.  d  r.  Co.  v.  Debolt,  16  How.  432. 
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Such  a  rule  is  based  upon  the  highest  princi- 
ples of  justice.  Parties  have  a  right  to  contract, 
and  they  do  contract  in  view  of  the  law  as  de- 
clared to  them  when  their  engagements  are 
formed.  Nothing  can  justify  us  in  holding 
them  to  any  other  rule.  If,  then,  the  doctrine 
asserted  in  Whiting  v.  Fond  du  Lac  County  is 
inconsistent  with  what  was  the  recogni'^ed 
691*]  *law  of  the  state  when  the  coimty  or- 
ders were  issued,  we  are  under  no  obligation  to 
accept  it  and  apply  it  to  this  case.  The  orders 
were  issued  in  February,  1869,  and  it  was  not 
until  1870  that  the  supreme  court  of  the  state 
decided  that  the  uses  for  which  taxation  was 
authorized  by  the  statute  of  April  10,  1867, 
were  not  public  uses,  and  therefore  that  the 
statute  was  invalid.  Prior  to  1870  it  seems  to 
have  been  as  well  settled  in  Wisconsin  as  else- 
where that  the^  construction  of  a  railway  was  a 
matter  of  public  concern,  and  not  the  less  so  be- 
cause done  by  a  private  corporation.  That  the 
state  might  itself  make  such  an  improvement, 
and  impose  taxes  to  defray  the  cost,  or  exercise 
its  right  of  eminent  domain  therefor,  was  be- 
yond question.  Yet  confessedly  it  could  neither 
take  property  or  tax  for  such  a  purpose,  unless 
the  use  for  which  the  property  was  taken  or  the 
tax  collected  was  a  public  one.  And  it  was  also 
the  undoubted  law  of  the  state  that  building  a 
railroad  or  a  canal  by  an  incorporated  company 
was  an  act  done  for  a  public  use,  and  thus  the 
power  of  the  legislature  to  delegate  to  such  a 
company  the  state  right  of  eminent  domain  was 
justified.  In  Pratt  v.  Brown,  3  Wis.  612,  it  waa 
said  by  the  supreme  court  of  the  state  that  the 
incorporation  of  companies  for  the  purpose  of 
constructing  railroads  or  canals  affords  the  best 
illustration  of  the  delegation  of  power  to  exer- 
cise the  right  of  eminent  domain,  by  the  con- 
demnati<«  and  seizure  of  private  property  for 
public  use  upon  making  just  compensation 
therefor.  It  is  admitted  Uiat  the  only  principle 
upon  which  such  delegation  of  power  can  be 
justified  is  that  the  property  taken  by  these 
companies  is  taken  for  the  public  use.  Similar 
language  was  used  and  a  decision  to  the  same 
effect  was  made  in  Robbins  v.  R.  Co.  6  Wis.  641. 
In  Hashrouek  v.  Milwaukee,  13  Wis.  87,  a  case 
where  the  right  to  tax  for  the  improvement  of  a 
harbor  was  under  consideration  the  court  used 
this  significant  language: 

**The  power  of  municipal  corporations,  when 
authcnized  by  the  le^lature  to  engage  in  works 
692*]  of  internal  improvement,  *such  as  the 
building  of  railroads,  canals,  harbors,  and  the 
like,  or  to  loan  their  credit  in  aid  thereof,  and 
to  defray  the  expenses  of  such  improvements, 
make  good  their  pledges  by  an  exercise  of  the 
power  of  taxing  the  persons  and  property  of 
their  citizens,  has  always  been  sustained  on  the 
ground  that  such  works,  although  they  are  in 
general  operated  and  controlled  by  private  cor- 
porations, are,  nevertheless,  by  reason  of  the 
facilities  which  they  afford  for  trade,  commerce, 
And  intercommunication  between  the  different 
and  distant  portions  of  the  country,  indispen- 
sable to  the  public  interests  and  nublic  func- 
taona.  It  was  originally  suppoeea  that  they 
would  add,  'and  subsequent  experience  demon- 
strates that  they  have  added,  vastly,  and  al- 
most inuneosurably,  to  the  general  business,  the 
ecmunercial  prosperity,  and  the  pecuniary  re- 
•ouroes  of  the  inhabitants  of  cities,  towns,  vil- 
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lages,  and  rural  districts  through  which  th^ 
pass  and  with  which  they  are  connected.'  It  is, 
in  view  of  these  results,  the  public  good  thus 
produced,  and  the  benefits  thus  conferred  upon 
the  persons  and  property  of  all  the  individuals 
composing  the  community,  that  courts  have 
been  able  to  pronounce  them  matters  of  publie 
concern,  for  the  accomplishment  of  which  the 
taxing  power  might  lawfully  be  called  into  ac- 
tion. It  is  in  this  sense  that  they  are  said  to 
fall  so  far  within  the  purposes  for  which  munic- 
ipal corporations  are  created,  that  such  corpo- 
rations may  engage  in,  or  pledge  their  credit 
for  their  construction." 

So,  also,  in  8oens  v.  Racine,  10  Wis.  280, 
where  the  validitv  of  a  law  authorizing  a  local 
tax  to  secure  the  lake  shore  was  in  question,  the 
court  discussed  at  length  the  nature  of  a  public 
use  for  which  taxation  was  lawful,  and  ruled 
that  the  use  was  a  public  one  though  only  the 
property  of  some  inhabitants  of  the  city  was 
saved,  remarking,  that  to  determine  whether  a 
matter  is  a  public  or  merely  private  concern,  we 
have  not  to  determine  whether  or  not  the  inter- 
ests of  some  individuals  will  be  directly  pro- 
moted, but  whether  those  of  the  whole  or  the 
greater  part  of  the  community  will  be.  And 
again,  in  Brodhead  v.  Miltcaukee,  19  Wis.  652, 
the  court  said: 

•"The  legislature  cannot  create  a  pub- [*  693 
lie  debt,  or  levy  a  tax,  or  authorize  a  municipal 
corporation  to  do  so,  in  order  to  raise  funds  for 
a  mere  private  purpose.  It  cannot,  in  the  form 
of  a  tax,  take  tne  money  of  the  citizen  and  give 
it  to  an  individual,  the  public  interest  or  wel- 
fare being  in  no  way  connected  with  the  trans- 
action. The  objects  for  which  the  money  is 
raised  by  taxation  must  be  public,  and  such  as 
pubserve  the  common  interest  and  well-being  of 
the  community  required  to  contribute.  ...  To 
justify  the  court  in  arresting  the  proceedings 
and  declaring  the  tax  void^  the  absence  of  idl 
possible  public  interest  in  the  purposes  for 
which  the  funds  are  raised  must  be  clear  and 
palpable ;  so  clear  and  palpable  as  to  be  percep- 
tible by  every  mind  at  the  first  blush." 

See,  also,  Clark  v.  Janesville,  10  Wis.  136; 
and  Buahnell  v.  Beloit,  10  Wis.  195. 

All  these  expositions  of  the  law  of  the  state 
were  made  by  its  highest  court  before  the 
county  orders  now  in  suit  were  issued.  They 
certainly  did  assert  that  building  a  railroad, 
whether  built  by  the  state  or  by  a  corporation 
created  by  the  state  for  the  purpose,  was  a  mat- 
ter of  public  concern,  and  that  because  it  was  a 
public  use,  the  richt  of  eminent  domain  might 
be  exerted  or  delegated  for  it,  and  taxation 
might  be  authorized  for  its  aid.  It  was  the  de- 
clared law  of  the  state,  therefore,  when  the 
bonds  now  in  suit  were  issued,  that  the  uses  of 
railroads,  though  built  by  private  corporations, 
were  public  uses,  such  as  warranted  the  exer- 
cise of  the  public  right  of  eminent  domain  in 
their  aid,  and  also  the  power  oi  taxation. 

We  are  not,  then,  ccmcluded  by  a  decision, 
made  in  1870,  that  such  public  uses  are  not  of  a 
nature  to  justify  the  imposition  of  taxes.  We 
are  at  liberty  to  inquire:  what  are  public  uses, 
and  what  restrictions,  if  any,  are  imposed  upon 
the  state's  taxing  power? 

It  is  not  claimed  that  the  Constitution  of 
Wisconsin  contains  any  express  denial  of  power 
in  the  legislature  to  authorize  municipal  corpo- 
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rations  to  aid  in  the  construction  of  railroads, 
or  to  impose  taxes  for  that  purpose.  The  entire 
legislative  power  of  the  state  is  confessedly 
vested  in  the  general  assembly.  An  implied  in- 
604*]  hibition  only  is  asserted.  *It  is  insisted 
that,  as  the  state  cannot  itself  impose  taxes  for 
any  other  than  a  public  use,  so  tne  legislature 
cannot  empower  a  municipal  division  of  the 
state  to  levy  and  collect  taxes  for  any  other 
than  such  a  use,  and  it  is  denied  that  taxation 
to  enable  the  countv  of  Fond  du  Lac  to  aid  in 
the  completion  of  the  Sheboygan  and  Fond  du 
Lac  Railroad  is  taxation  for  a  public  use.  No 
one  contends  that  the  power  of  a  state  to  tax,  or 
to  authorize  taxation,  is  not  limited  by  the  uses 
to  which  the  proceeds  may  be  devoted.  Un- 
doubtedly, taxes  may  not  be  laid  for  a  private 
use.  But  is  the  construction  of  a  railroad  by  a 
company  incorporated  by  a  state  for  the  pur- 
pose of  Duilding  it,  and  endowed  with  the  state's 
right  of  eminent  domain,  a  thing  in  which  the 
state  has,  as  such,  no  interest?  That  the  legis- 
lature of  Wisconsin  may  alter  or  .repeal  the 
charter  granted  to  the  Sheboygan  and  Fond  du 
Lac  Railroad  Company  is  certain.  This  is  a 
power  reserved  by  the  Constitution.  The  rail- 
road can,  therefore,  be  controlled  and  regulated 
by  the  state.  Its  use  can  be  defined;  its  tolls 
and  rates  for  transportation  may  be  limited.  Is 
a  work  made  by  authority  of  the  state,  subject 
thus  to  its  regulation,  and  having  for  its  object 
an  increase  of  public  convenience,  to  be  re- 
garded as  ordinary  private  property? 

Thaj;  railroads,  tliough  constructed  by  pri- 
vate corporations  and,  owned  by  them,  are  pub- 
lic highways,  has  been  the  doctnne  of  nearly  all 
the  courts  ever  since  such  conveniences  for  pas- 
sage and  transportation  have  had  any  exist- 
ence. Very  early  the  question  arose  whether  a 
state's  right  of  eminent  domain  could  be  exer- 
cised by  a  private  corporation  created  for  the 
purpose  of  constructing  a  railroad.  Clearly  it 
could  not,  unless  taking  land  for  such  a  pur- 
pose by  such  an  agency  is  taking  land  for  pub- 
lic use.  The  right  of  eminent  domain  nowhere 
justifies  taking  property  for  a  private  use.  Yet 
it  is  a  doctrine  imiversally  accepted  that  a  state 
legislature  may  authorize  a  private  corporation 
to  take  land  for  the  construction  of  such  a  road, 
making  compensation  to  the  owner.  What  else 
does  this  doctrine  mean  if  not  that  building  a 
605*]  railroad,  though  it  be  *built  by  a  pri- 
vate corporation,  is  an  act  done  for  a  public 
use?  And  the  reason  why  the  use  has  always 
been  held  a  public  one  is  that  such  a  road  is  a 
highway,  whether  made  by  the  government  it- 
seB  or  by  the  agency  of  corporate  bodies,  or 
even  by  individuals  when  they  obtain  their 
power  to  construct  it  from  legislative  grant.  It 
would  be  useless  to  cite  the  numerous  decisions 
to  this  effect  which  have  been  made  in  the  state 
courts.  We  may,  however,  refer  to  two  or  three 
which  exhibit  fully  not  only  the  doctrine  itself, 
but  the  reasons  upon  which  it  rests.  Beekman 
▼.  R.  Co,  3  Paige,  46;  Bloodgood  v.  R,  Co,  18 
Wend.  1 ;  Worcester  v.  R,  Co.  4  Mete.  664. 

Whether  the  use  of  a  railroad  is  a  public  or  a 
private  one  depends  in  no  measure  upon  the 
question  who  constructed  it  or  who  owns  it.  It 
baa  never  been  considered  a  matter  of  any  im- 
portance that  the  road  was  built  by  the  a^ncy 
of  a  private  corporation.  No  matter  who  is  the 
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agent,  the  function  performed  is  that  of  the 
state.  Though  the  ownership  is  private  the  use 
is  public.  So  turnpikes,  bridges,  ferries,  and 
canals,  although  made  by  individuals  under 
public  grants,  or  by  companies,  are  regarded  as 
publioi  juris.  The  right  to  exact  tolls  or  charge 
freights  is  granted  for  a  service  to  the  public. 
The  owners  may  be  priviite  companies,  but  they 
are  compellable  to  permit  the  public  to  use 
their  works  in  the  manner  in  which  such  works 
can  be  used.  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  495.  That  all  persons  may  not 
put  their  own  cars  upon  the  road,  and  use  their 
own  motive  power,  has  no  bearing  upon  the 
question  whether  the  road  is  a  public  highway. 
It  bears  only  upon  the  mode  of  use,  of  which 
the  legislature  is  the  exclusive  judge.  Cooley, 
Const.  Lim. 

It  is  uimecessary,  however,  to  pursue  this 
branch  of  the  inquiry  further,  for  it  is  not  seri- 
ously denied  that  a  railroad,  though  con- 
structed and  owned  by  a  private  corporation,  is 
a  matter  of  public  concern,  and  that  its  uses  are 
so  far  public  that  the  right  of  eminent  domain 
of  the  state  may  be  exerted  *to  facili-  [*606 
tate  its  construction.  But  it  is  contended  that, 
though  the  purpose  and  the  use  may  be  public, 
sufficiently  to  justify  taking  private  property, 
they  are  not  public  when  the  right  to  impose 
taxes  is  asserted.  It  is  argued  that  there  are  dif- 
ferences between  the  power  of  taxation  and  the 
power  of  taking  private  property  for  a  public 
use,  and  that  b^ause  of  these  differences  it  does 
not  follow  that  wherever  the  one  power  may  be 
exerted  the  other  can.  We  do  not  care  to  inquire 
whether  this  is  so  or  not.  The  question  now  is : 
whether  if  a  railroad,  built  and  owned  by  a  pri- 
vate corporation,  is  for  a  public  use,  because  it 
is  a  highway,  taxes  may  not  be  imposed  in  fur- 
therance of  that  use.  If  there  be  any  purpose 
for  which  taxation  would  seem  to  be  legitimate 
it  IS  the  making  and  maintenance  of  highways. 
They  have  always  been  governmental  affairs, 
and  it  has  ever  been  recognized  as  one  of  the 
most  important  duties  of  the  state  to  provide 
and  care  for  them.  Taxation  for  such  uses  has 
been  immemorially  imposed.  When,  therefore, 
it  is  settled  that  a  railroad  is  a  highway  for 
public  uses,  there  can  be  no  substantial  reason 
why  the  power  of  the  state  to  tax  may  not  be 
exerted  in  its  behalf.  It  is  said  that  railroads 
are  not  public  highways  per  se;  that  they  are 
only  declared  such  by  the  decisions  of  the 
courts,  and  that  they  have  been  declared  public 
only  with  respect  to  the  power  of  eminent  do- 
main. This  is  a  mistake.  In  their  very  nature 
tbey  are  public  highways.  It  needed  no  decision 
of  courts  to  make  them  such.  True  they  must 
be  used  in  a  peculiar  manner,  and  under  certain 
i*estrictions,  but  they  are  facilities  for  passage 
and  transportation  afforded  to  the  public,  of 
which  the  public  has  a  right  to  avail  itself.  As 
well  might  it  be  said  a  turnpike  is  a  highway, 
only  because  declared  such  by  judicial  decision. 
A  railroad  built  by  a  state  no  one  claims  would 
be  anything  else  than  a  public  highway,  justi- 
fying taxation  for  its  construction  and  mainte- 
nance, though  it  could  be  no  more  open  to  pub- 
lic use  than  is  a  road  built  and  owned  by  a  cor- 
poration. Yet  it  is  the  purpose  and  the  uses  of  a 
work  which  determine  its  character.  And  if  the 
purpose  Is  one  for  which  the  stat?  xnnj  properly 
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^607]  levy  a  tax  'upon  its  citizens  at  large,  its 
legislature  has  the  power  to  apportion  and  im- 
pose the  duty,  or  confer  the  power  of  assuming 
it  upon  the  municipal  divisions  of  the  state. 
Cooley,  Const.  Lim.  262.  And  surely  it  cannot 
be  maintained  that  ownership  by  the  public,  or 
by  the  state,  of  the  thing  in  behalf  of  which  tax- 
ation is  imposed,  is  necessary  to  justify  the  im- 
position. There  are  many  acknowledged  public 
uses  tbat  have  no  relation  to  ownership.  In- 
deed, most  public  expenditures  are  for  purposes 
apart  from  any  proprietorship  of  the  state.  A 
public  use  may,  indeed,  consist  In  the  posses- 
sion, occupation  and  enjoyment  of  property  by 
the  public,  or  agents  of  the  public,  but  it  is  not 
necessarily  so.  Even  in  regard  to  common 
roads,  generally,  the  public  has  no  ownership  of 
the  soil,  no  right  of  possession,  or  occupation. 
It  has  a  mere  right  of  passage.  While,  then,  it 
may  be  true  that  ownership  of  property  may 
sometimes  bear  upon  the  question  whether  the 
uses  of  the  property  are  public,  it  is  not  the  test. 
The  argiunent  most  earnestly  urged  against 
the  constitutionality  of  the  act  is  that  it  at- 
tempted to  authorize  Fond  du  Lac  county  to 
assist  the  railroad  company  by  a  donation.  It 
is  stoutly  contended  that  the  legislature  could 
not  authorize  the  county  to  impose  taxes  to  en- 
able it  to  make  a  donation  in  aid  of  the  con- 
struction of  the  railroad,  even  if  its  ultimate 
uses  are  public.  But  why  not?  If  the  county 
can  be  empowered  to  aid  the  work  because  it  is  a 
public  use,  what  difference  can  it  make  in  what 
mode  the  aid  be  extended?  It  is  conceded  that 
in  Wisconsin  mimicipal  corporations  may  be 
authorized  to  become  subscribers  to  the  stock  of 

E'vate  railroad  companies  and  to  raise  money 
taxation  to  meet  bonds  given  in  payment  of 
subscriptions.  This  has  been  decided  by  the 
highest  coiirt  of  the  state.  Clark  v.  Janesville, 
10  Wis.  136;  Bushnell  v.  Beloit,  10  Wis.  195. 
And  the  reasons  given  for  the  decision  are,  not 
that  the  municipal  bodies  acquired  property 
rights  by  their  subscripti(ms,  or  that  they 
thereby  obtained  partial  control  of  the  railroad 
companies,  but  that  subscriptions  to  the  stock 
698*]  were  *a  mode  of  aiding  a  work  in  which 
the  public  had  an  interest,  a  work  of  such  a  na- 
ture that  it  might  properly  be  aided  by  taxa- 
tion. Never  was  the  right  to  tax  supposed  to 
rest  in  any  degree  upon  anything  else.  Whether 
the  stock  had  value  or  not  was  not  even  ccmsid- 
ered.  Equally  with  the  taxation,  the  municipal 
subscription  could  be  justified  only  because  it 
was  for  a  public  use.  If  taxation  is  invalid  be- 
cause laid  for  a  private  use,  the  nature  of  the 
use  cannot  be  changed  by  receiving  stock  for  the 
money  raised.  There  is  no  substantial  differ- 
ence in  principle  between  aid  given  to  a  railroad 
company  by  subscription  to  its  stock  and  aid 
given  by  donations  of  money  or  land.  The  bur- 
den upon  the  county  may  be  the  same  in  which- 
ever mode  the  aid  is  given,  and  the  uses  pro- 
moted are  precisely  the  same.  And  the  courts 
have  never  attempted  to  make  any  distinction 
in  tbe  cases;  certainly  not  until  the  case  of 
Whiting  T.  R,  Co.,  and  even  then  no  real  differ- 
ence is  shown.  On  the  other  hand,  the  power  to 
tax  for  the  purpose  of  making  donations  in  aid 
of  railroads  built  by  private  corporations  has 
been  affirmed.  Gibbons  v.  Mob,  d  O,  N.  R.  Co. 
36  Ala.  410;  Davidson  v.  Ramsay  Co.  18  Minn. 
16  Walu  U.  8.  Book  21. 


482.  We  have,  however,  considered  this  sub- 
ject in  the  case  of  Railroad  Co.  v.  County  of 
Otoe,  ante,  375,  and  nothing  more  need  now  be 
said.  What  we  have  already  remariced  is  suf- 
ficient to  show  that  in  our  opinion  the  act  of 
the  legislature  of  Wisconsin,  approved  April  10, 
1867,  was  a  constitutional  exercise  of  legisla^ 
tive  power,  and  consequently  that  the  circuit 
court  erred  in  instructmg  the  jury  that  it  was 
imconstitutional  and  void,  and  in  directing  a 
verdict  for  the  defendants. 

The  judgment  is  reversed,  and  the  record  is 
remitted  with  ifistructions  to  award  a  venire  de 
novo.. 

Mr.  Justice  Miller  t 

I  am  requested  to  state  that  Mr.  Chief  Justice 
Chase,  Mr.  Justice  Davis,  and  myself  dissent 
from  the  opinion  in  this  case. 


BENJAMIN  P.  FLANDERS,  Deputy-General 
Agent  of  the  Treasuty  Department^  Plff,  in 
Err,g 

V. 

JOHN  P.  TWEED. 
UNITED  STATES,  Intervener,   Plff.  in  Brr^ 

V. 

JOHN  P.  TWEED  and  Benjamin  P.  Flanders, 
Deputy-General  Agent  of  the  Treasury 
Dept. 

(See  a  C.  "Tweed' 9  Case/*  16  Wall.  504-522.) 

Instructions  to  jury,  when  suffioient — when  er- 
roneous — acts  under  color  of  law— evidence 
of. 

1.  Where  the  instructions  given  to  the  jury  are 
sufficient  to  present  the  whole  controversy  to  their 
consideration  in  clear  and  unambiguous  terms.  It 
is  no  cause  for  the  reversal  of  the  judgment  to 
show  that  one  or  more  of  the  prayers  for  Instruc- 
tion presented  by  the  losing  party  and  not  given 
by  the  court  were  correct  in  the  abstract. 

2.  Where  there  is  no  evidence  in  the  case  to 
warrant  the  court  in  submitting  a  question  to  the 
lurv  as  an  independent  Instruction,  an  exception 
to  the  refusal  to  submit  it  will  be  overruled. 

8.  It  is  error  in  the  court  to  give  an  instruction 
when  there  Is  no  evidence  in  the  case  to  support 
the  theory  of  fact  which  it  assumes. 

4.  Neither  an  officer  nor  an  agent  can  be  said  to 
have  acted  under  color  of  a  law  which  neither  gave 
him  nor  any  other  person  authority  to  do  the  act 
in  question. 

5.  Whenever  a  person  sued  sets  up  a  defense 
that  he  was  an  oflScer  or  an  employee  of  the  gov- 
ernment acting  under  color  of  law,  it  plainly  de- 
volves upon  him  to  show  that  the  law  which  he  in- 
vokes authorised  the  act  in  question  to  be  done, 
and  that  he  acted  in  good  faith. 

[Nos.  361,  136.] 
Argued  Feb.  26, 187S.       Decided  Apr.  7,  IStS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case,  which 
arose  in  the  court  below,  are  fully  stated  by  the 
court. 

Messrs.    Oeo.  H.  Williams,  Atty.  Oen.,  and 

S.  F.  PliilUps,  Solioitor-Qen.,  for  plaintiffs  in 

error: 

There  was  no  evidence  that  Tweed's  agency 
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had  been  revoked  Mar.  1,  1860.  The  letter  au- 
tborizine  such  revocation  was  written  at  Wash- 
ington, Feb.  24,  before  addressed  to  an  officer 
at  New  Orleans ;  but  Tweed  first  heard  of  it  at 
Shreveport.  The  burden  of  showing  when  an 
existing  agency  terminated  is  upon  him  who 
avers  it  and,  therefore,  in  this  case,  upon 
Tweed.  All  that  h?  can  show  therefore  is,  that 
he  first  heard  of  it  in  March,  without  further 
specification.  It  also  appears  that  463  bales  of 
this  parcel  of  cotton  were  bought  by  Tweed  on 
or  before  March  1,  and  all  of  it  by  Mar.  8. 

PhilUpaon  v.  Hayler,  L.  R.  6  C.  P.  38. 

Much  of  the  larger  body  of  the  cotton,  there- 
fore, was  bought  at  tlie  time  when  and  in  the 
place  where  Tweed's  agency  operated ;  probably 
all  of  it  was. 

Will  public  policy  allow  him  to  sucgest  that 
such  cotton  was  bought  as  principal,  for  his 
own  individual  advantage? 

If  it  shall  appear  that  any  part  of  this  cot- 
ton, no  matter  how  small,  was  purchased  by 
Tweed,  as  agent,  in  this  suit  brought  by  him 
under  an  allegation  that  none  of  it  was  so  pur- 
chased, the  plaintiffs  in  error  are  entitled  to  the 
benefit  of  the  doctrines  in  respect  to  the  min- 
gling and  confusion  by  agents  of  their  own  and 
their  principal's  goods.  The  court  will  observe 
that  fifty  bales  of  this  cotton  were  purchased 
Feb.  5. 

The  case  of  Keech  v.  Sandford,  2  Eq.  Cas. 
Abr.  741,  is  a  leadinff  one  upon  this  point. 
Moore  v.  Moore,  5  N.  Y.  256. 

Upon  the  general  subject,  we  refer  the  court 
to  Dunl.  Paley,  Ag.  pp.  32-38  and  notes ;  also, 
Davoue  v.  Fanning,  2  Johns.  Ch.  262,  and 
Michoud  V.  Oirod,  4  How.  503. 

The  custody  of  such  cotton  by  Flanders  was 
custody  of  the  law. 

Ttcitly  V.  Clarke,  14  La.  Ann.  608. 

The  cases  as  reported  are  generally  cases  of 
custody,  under  processes  of  the  court,  and  some- 
times the  reason  assigned  is  limited  to  the  sort 
of  custody  under  consideration;  but  the  prin- 
ciple has  a  wider  range,  as  appears  in  Willes, 
p.  136,  where  distress  damage  feasant  is  cited 
as  an  instance  in  case  of  taxes  due  upon  that 
principle. 

We  cite  Cromwell  v.  Otcings,  7  Har  &  J.  66, 
and  cases  there  mentioned  by  counsel ;  Buck  v. 
Colbaih,  3  Wall.  334,  341,  17  L,  ed.  257,  260. 

The  court  thereby  assumed  a  jurisdiction 
that  was  exclusively  in  the  court  of  claims. 

Messrs,  T.  D.  Idnooln  and  J,  H,  Ashton, 
for  defendant  in  error: 

First.  If  it  be  true  that  the  plaintiff  below 
had  no  right  to  bring  this  suit,  it  is  quite  clear 
that  he  was  without  legal  remedy;  and  it  is 
equally  clear  that  a  year  after  all  hostilities 
had  ceased  in  Louisiana,  the  people  there,  and 
tlieir  entire  property,  were  subject  to  the  con- 
trol of  these  treasury  agents  without  remedy; 
and  this,  long  after  the  system  relating  to  non- 
commercial intercourse  and  to  captured  and 
abandoned  property  under  which  they  had  act- 
ed during  the  war,  had  been  abolished,  and  the 
whole  policy  of  the  government  in  relation 
ther^o  had  changed.  This  consequence  was  ap- 
parent to  the  counsel  for  the  defendant  below, 
and  he,  therefore,  maintained  that  there  was 
jurisdiction  in  the  court  of  claims  to  determine 
these  questions,  it  is  clear  that  the  court  ol 
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claims  had  no  jurisdiction  of  this  case.  The 
court  of  claims  has  no  jurisdiction  in  reference 
to  such  a  case  or  to  such  questions.  That  court 
has  no  jurisdiction  in  reference  to  wrongful 
seizures  or  the  wrongful  withholding  of  prop- 
erty, or  to  try  the  right  of  property  generally. 
If  property  has  been  actually  sold  as  captured 
or  abandoned  property  by  these  agents,  and  the 
proceeds  of  such  sale  paid  into  the  treasury, 
then  the  court  of  claims  has,  under  the  3d  sec- 
tion of  the  act  of  March  12,  1863,  the  right 
to  decree  the  net  proceeds  to  a  claimant.  12 
Stat,  at  L.  820. 

By  the  act  of  July  27,  1868,  it  was  declared 
to  have  been  the  true  intent  and  meaning  of 
the  act  of  March  12,  1863,  tnat  the  suit  for  the 
said  net  proceeds  of  the  property  so  sold  was 
exclusive  of  all  other  suits.  15  Stat,  at  L.  243, 
244. 

The  result  then  was,  applying  this  law  to  the 
case,  that  whatever  these  treasury  agents  did, 
in  reference  to  property  so  seized,  no  matter 
upon  what  motive  or  for  what  purpose,  though 
it  be  for  extortion,  or  how  great  was  the  loss, 
no  matter  where  the  sale  was  made  or  under 
what  circumstances,  to  depress  the  price  (per* 
haps  for  the  purpose  of  buying  it  through  some 
friend  or  confederate), — the  owner  could  bring 
no  suit  except  in  the  court  of  claims,  and  that 
simply  for  the  net  proceeds.  He  was  compelled 
to  submit  to  every  outrage,  and  let  the  cotton 
be  sold  and  the  proceeds  be  paid  into  the  treas- 
ury. And  this  was  to  be  a  complete  bar  to  any 
and  eveiy  outrage  which  might  be  committed 
by  one  of  these  inferior  officers,  so  that  the  lat- 
ter claimed  to  be  acting  under  color  of  some 
one  of  these  laws. 

Such  a  construction  of  the  laws  of  Congress 
is  inconsistent  with  any  protection  under  a  free 
government,  and  with  tl\3  purpose  of  these 
acts,  which  were  largely  dictated  by  a  laudable 
desire  to  prevent  frauds  and  outrages  from  be- 
ing committed  upon  persons  residing  in  the  in- 
surrectionary states.  Surely  no  such  construc- 
tion could  be  given  to  this  act  and  then  applied 
to  a  past  transaction.  This  act  of  July  27, 
1868,  must  be  confined  to  the  cases  where  the 
parties  have,  in  fact,  sued  in  the  court  of  claims 
for  the  proceeds,  if  held  valid. 

Second.  Now  ther^  is  nothing  in  the  case 
tending  to  show  a  state  of  facts  that  could  raise 
the  question  presented  by  the  charges  asked. 
The  evidence  tended  to  prove  that  the  property 
was  not  captured  or  abandoned  property;  had 
never  been  suri*endered  to  the  army  or  any  por- 
tion thereof;  \vas  never  owned  by  the  Confed- 
erate states  governmeiit,  but  was  wrongfully 
seized  by  a  subordinate  treasury  agent  from 
the  planters  who  had  raised  and  owned  it,  and 
for  purposes  of  extortion. 

And  there  is  nowhere  in  the  record  any  evi- 
dence showing  or  tending  to  show  that  the 
property  came  imder  the  description  of  prop- 
erty liable  to  seizure  under  any  of  these  laws« 
but  tlie  evidence  tended  to  show  the  oontrary. 
The  bill  of  exceptions  shows : 

*'That  even  the  defendant  testified  that  he 
had  no  evidence  at  all  to  affect  it  as  captured 
or  abandoned  property  at  the  time  this  suit 
was  brought." 

Now,  while  in  favor  of  the  judgment  of  the 
court  below,  everything  will  be  presumed  that  is 
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not  concluded  by  the  record,  yet  as  against 
It  nothing  is  presumed ;  but  the  party  alleging 
error  must  make  it  appear  upon  the  record. 
This  rule  is  equally  well  established.  The  rule 
is  quite  strict  here,  and  has  been  illustrated  by 
some  very  remarkable  cases. 

While  V.  Brough,  1  Rawle,  286;  Exp,  Co,  v. 
Bachman,  2  Cin.  Supr.  Ct.  256;  Cathcart  v. 
Commomceoith,  37  Pa.  Ill;  Miner  v.  Phillips, 
42  IlL  129,  130. 

The  cott<m  in  question  was  not  claimed  by 
Flanders  as  having  been  captured  or  abandoned, 
or  as  having  been  cotton  belonging  to  the  Con- 
federate states,  as  has  been  stated,  but  as  be- 
longing to  the  United  States  under  the  agree- 
ment of  Jan.  23,  1866. 

This  agreement  was  not  valid,  and,  although 
Tweed  was  not  likely  to  know  this  fact  when 
he  entered  into  it,  Verbridge  should  have  known 
it,  he  being  a  supervising  agent. 

First.  It  does  not  fall  under  the  8th  section 
of  the  act  of  July  2,  1864,  the  only  law  author- 
izing purchases  by  the  government.  That  pro- 
vided for  the  purchase  of  cotton,  to  be  paid  for 
out  of  the  proceeds  of  abandoned  and  captured 
property,  and  the  whole  of  which  should  be 
shipped  for  sale  and  belong  to  the  United  States 
and  oe  paid  for  out  of  this  fund.  13  Stat,  at  L. 
377. 

Second.  It  did  not  authorize  the  purchase  of 
cottcm  forfeited  and  belonging  to  the  United 
States. 

On  the  contraiy,  the  rules  and  regulations 
then  in  force,  made  by  the  Secretary  of  the 
Treasury,  under  the  sanction  of  the  President, 
directly  forbade  such  purchase.  By  the  8th 
section  of  the  act,  the  authority  to  purchase 
cotton  was  to  be  conferred  by  the  secretary  up- 
on the  approval  of  the  President,  and  the  places 
where  such  cotton  was  to  be  purchased,  were  to 
be  designaied  by  the  secretary.  13  Stat,  at  L. 
377. 

The  secretary  had  no  authority  to  make  or 
authorize  any  other  purchase. 

This  agreement  has  none  of  the  elements  re- 
quired by  that  section.  It  does  not  appear  to 
have  been  aUthorize4j  and  was  indeed  forbidden 
by  the  ndes  and  regulations.  There  were  no 
special  instructions  from  the  secretary,  such 
as  the  rules  require. 

The  following  were  regulations  made  by  the 
secretary  of  the  treasury,  under  date  of  Apr. 
25,  1865,  and  approved  by  the  President: 

''III.  All  agents  are  prohibited  from  purchas- 
ing products  from  insurrectionary  states,  which 
have  been  captured  by  the  military  or  naval 
forces  of  the  United  States,  or  which  shall  have 
been  abandoned  by  the  lawful  owner. 

*<IV.  No  purchase  or  sale  of  products  shall 
be  made  except  in  compliance  with  special  in- 
structions to  the  Secretary  of  the  Treasury,  to 
the  agent  making  the  same."  Rules  and  Regu- 
lations, p.  145. 

This  forbids  any  such  contract  as  that  with 
Tweed;  and  Tweed  in  these  purchases  did  not 
act  under  it  or  contrary  to  these  rules. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Cotton  in  bales  to  a  large  amount  was  pur- 
diascd  by  the  plaintiff  from  different  owners  of 
the  same,  for  which  he  paid  a  fair  market  value, 
as  appears  by  the  bills  of  sale  exhibited  in  the 
record,  amounting  in  the  whole  to  four  himdred 
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and  ninety-five  bales ;  that  he  shipped  the  same 
for  his  own  account,  to  his  own  agents  in  New 
Orleans,  and  that  he  paid  the  freight  on  the 
same,  and  the  other  expenses  and  insurance. 
Testimony  was  also  intix>duoed  by  the  pla^tiff 
^showing  that  the  cotton  was  raised  by  [^512 
planters  in  an  adjoining  state,  and  that  they 
continued  to  possess  it  until  it  was  sent  to 
market;  that  the  cotton  had  never  been  cap- 
tui'ed  by  or  surrendered  to  our  army ;  that  none 
of  it  was  the  property  of  the  Confederate  states, 
nor  had  it  ever  been  destined  for  their  use. 

Prior  to  those  transactions  a  contract  had 
been  made  between  a  supervising  special  agent 
of  the  treasury  department  and  the  plaintiff, 
that  the  plaintiff  should  engage  in  the  business 
of  collecting  captured  and  abandoned  cotton  in 
that  district.  By  that  instrument  it  was  agreed 
between  the  parties  that  the  plaintiff  should 
furnish  all  money  necessary  to  purchase  the 
cotton,  and  all  the  assistance  required  for  the 
purpose,  and  all  the  requisite  transportation, 
and  that  he  should  use  all  proper  efforts  to 
make  the  purchases  and  transport  and  deliver 
the  same  to  the  other  party,  at  the  port  of  New 
Orleans,  in  good  shipping  order,  with  receipted 
bills  of  sale  from  the  holders,  at  a  cost  not  ex- 
ceeding three-fourths  of  its  market  value,  and 
free  and  discharged  of  all  cost  of  purchase  and 
expense  of  transportation.  In  consideration  of 
which  the  other  party  agreed  to  pay  and  deliver 
to  the  plaintiff  three-fourths  ox  the  cott<m,  of 
average  quality,  as  compensation  in  full  for  his 
services,  and  all  costs  and  expenses.  Efforts 
were  made  by  the  plaintiff  to  make  such  pur- 
chases, but  it  appears  that  he  soon  found  that 
there  was  no  cotton  of  that  descrlpticm  within 
the  said  district,  and  having  learned  that  the 
contract  had  been  revoked  by  the  treasury  de» 
partment,  he  determined  to  proceed  no  further 
under  that  agreement. 

Property  of  the  kind,  however,  was  seized  by 
.another  party,  to  whose  transactions  it  becomes 
necessary  to  advert,  in  order  to  a  full  under- 
standing of  the  present  controversy.  He,  the 
said  other  party,  published  a  notice  for  the 
claimants  of  cotton  to  appear  and  make  oath 
of  their  ownership,  stating  that  if  they  failed 
to  do  so,  he  would  seize  it  as  captured  property. 
Such  property  was  seized  by  that  party,  claim- 
ing to  be  an  agent  to  collect  captured  and  aban- 
doned proper^  but  the  evidence  introduced 
tended  to  prove  that  his  seizures  *were  [♦SIS 
causeless  and  oppressive.  Some  of  the  cotton 
seized  under  those  circumstances,  and  which 
remained  in  the  hands  of  the  agents  of  the 
party  making  the  seizures,  the  plaintiff  admits 
he  purchased  from  the  owners  of  the  same,  hav- 
ing been  previously  informed  by  a  supervising 
treasury  agent  that  no  evidence  had  been  pro- 
duced to  affect  the  claims  of  the  owners,  and 
that  it  was  safe  to  make  the  purchases,  and  it 
appears  that  the  cotton  was  shipped  to  New 
Orleans  with  his  other  shipinents.  All  of  these 
transactions  took  place  while  the  other  party 
to  the  written  agreement  was  a  supervising 
special  agent,  but  he  was  soon  after  superseded, 
under  the  instructions  of  the  treasury  depart- 
ment, and  the  defendant  in  the  present  suit  was 
appointed  in  his  place. 

Knough  is  remarked  to  show  the  origin  of  the 
controversy,  as  the  defendant  insisted  that  the 
written  agreement  between  his  predecessor  and 
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the  plaintiff  was  applicable  to  all  the  cotton 
viiich  the  plaintiff  had  purchased  and  shipped, 
and  that  he,  as  the  successor  of  the  other  party 
to  that  agreement,  was  entitled  to  hold  one 
fourth  of  the  cotton  so  purchased  and  shipped, 
for  the  United  States. 

Pursuant  to  that  claim  the  defendant  made 
a  division  of  the  cotton,  and  delivered  three 
fourths  of  the  same  to  the  plaintiff  and  re- 
tained one  fourth  of  the  whole  amount.  Demand 
of  the  other  one  fourth  having  been  refused, 
the  plaintiff  instituted  the  present  suit  to  re- 
cover the  residue  of  the  cotton,  being  one  hun- 
dred and  twenty-three  bales,  valued  at  the  sum 
of  $17,500.  Service  was  made,  and  the  de- 
fendant appeared  and  made  defense. 

Proceedings  in  the  meantime  took  place  un- 
der the  last  paragraph  of  the  petition,  in  which 
the  plaintiff  prayed  that  a  writ  of  sequestration 
mignt  be  issued,  directed  to  the  marshal,  re- 
quiring him  to  take  the  cotton  in  question  into 
his  possession,  and  to  hold  the  same  subject  to 
the  order  of  the  court,  and  he  also  prayed  for 
judgment  decreeing  that  the'  cotton  was  his 
property  and  that  the  same  be  delivered  to  him, 
or  that  he  have  judgment  for  the  value,  with 
interest  from  judicial  demand,  and  with  privi- 
lege upon  the  property  sequestered.  Process  of 
sequestration  was  accordingly  issued  by 
514*]  *the  court,  and  it  appears  that  it  was 
duly  served  and  executed  by  the  marshal. 

Exceptions  to  the  proceedings  were  filed  by 
the  defendant,  in  which  he  alleged:  (1)  That 
the  cotton  is  captured  property,  and  that  it  was 
at  the  time  the  writ  of  sequestration  was  is- 
sued, and  that  the  property,  as  such,  was  in  his 
possession  and  custody  for  the  use  and  benefit 
of  the  United  States.  (2)  That  the  circuit  court 
is  without  jurisdiction  of  the  case,  as  the  prop- 
erty sequestered  isde  facto  and  de  jure  captured 
property  under  the  acts  of  Congress,  and  that 
it  snould  be  dealt  with  as  the  law  provides. 

He  also  filed  an  answer,  in  which  he  denied 
that  the  plaintiff  was  the  owner  of  the  prop 
erty,  and  set  up  the  same  defense  as  in  his  pre- 
liminary exceptions.  Subsequently  the  district 
attorney  uitervened,  and  alleged  that  the  Unit- 
ed States  were  the  sole  owners  of  the  cotton, 
and  prayed  that  their  claim  might  be  allowed 
and  adjudged  good,  and  that  the  proceedings 
instituted  by  uie  plaintiff  may  be  disallowed 
and  dismissed.  Application  was  made  b^  each 
party  to  bond  the  property,  but  the  application 
of  the  plaintiff  was  granted  and  that  of  the 
defendant  was  denied. 

Unsuccessful  in  that,  the  defendant  next  filed 
a  peremptory  exception  to  the  right  of  the 
plaintiff  to  recover  in  the  suit,  in  which  he  al- 
leged that  the  plaintiff  was  not  and  never  was 
the  owner  of  the  property ;  that  he  never  owned 
but  a  two-thirds  interest  in  the  same;  that  the 
other  third  interest  is  and  throughout  has  been 
in  another  party.  Hearing  was  had  and  the 
court  overruled  the  .peremptory  exception  and 
entered  a  decree  recognizing  the  plaintiff  as  the 
lawful  owner  of  the  property.  Whereupon  the 
defendant  sued  out  a  writ  of  error  and  the 
cause  was  transferred  to  this  court,  where  the 
judgment  was  reversed  because  the  record  did 
not  contain  any  stipulation  in  writing  waiving 
a  trial  by  jury,  and  the  cause  was  remanded  for 
further  proceedings.  Flandera  ▼.  Tweed,  0 
Wall.  425,  19  L.  ed.  678. 
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Pursuant  to  the  directions  of  the  mandate  the 
cause  came  in  order  for  further  proceedings, 
and  leave  was  granted  to  *the  defend-  [♦SIS 
ant  to  amend  his  answer,  which  he  did  by  set- 
ting up,  in  a  more  formal  manner,  the  defenses 
mentioned  in  his  preliminary  exception  and  in 
his  formal  answer.  Evidence  was  introduced 
by  both  parties,  and  the  jury,  under  the  instruc- 
tions of  the  court,  returned  their  verdict  in  fa- 
vor of  the  plaintiff. 

Four  exceptions  were  taken  at  the  trial,  and 
the  questions  which  those  exceptions  present 
are  the  only  questions  open  in  the  case  for  re- 
examination. They  relate  to  the  instruction 
given  by  the  court  to  the  jury,  and  the  three 
requests  for  instruction  presented  by  the  de- 
fendant which  the  court  refused  to  give. 

By  the  bill  of  exceptions  it  appears  that  the 
court  instructed  the  jury,  in  substance  and  ef- 
fect, as  follows:  That  if  the  jury  believe  that 
the  cotton  was  not  captured  by  the  army,  nor 
surrendered  to  the  national  forces ;  that  it  was 
not  abandoned  property  nor  ever  the  property 
of  the  Confederate  states,  but  that  it  was 
i^ised  on  the  plantations  of  private  individuals, 
and  that  it  was  held  and  possessed  by  the  own- 
ers as  private  property  until  the  purchase  of 
the  same  by  the  plaintiff ;  that  the  plaintiff  pur- 
chased the  same  on  his  own  account  from  such 
private  owners,  and  that  he  held  the  same  un- 
til it  was  taken  by  the  defendant,  and  that  the 
defendant  did  not  take,  hold  or  possess  it  under 
color  of  any  law  or  statute  of  the  United  States 
or  any  authority  of  his  office  or  color  of  the 
same,  but  of  his  own  will,  then  the  plaintiff  is 
entitled  to  recover. 

Reasonably  viewed,  it  is  clear  that  the  in- 
struction given  covered  every  allegation  of  the 
claim  and  every  ground  of  defense,  set  up  both 
in  the  preliminary  exception  and  in  the  amend- 
ed answer.  Instructions  given  by  the  court  at 
the  trial  are  entitled  to  a  reasonable  interpre- 
tation, and  if  the  propositions  as  stated  are  cor- 
rect they  are  not,  as  a  general  rule,  to  be  re- 
garded as  the  subject  of  error  on  account  of 
omissions  not  pointed  out  by  the  excepting 
party,  as  the  party  aggrieved,  if  he  supposes 
the  instructions  given  are  either  indefinite  or 
not  sufficiently  comprehensive,  is  always  at 
•liberty  to  ask  that  further  and  more  [♦SIB 
explicit  instructions  may  be  given;  and  if  he 
does  not  do  so  he  is  not  entitled  to  claim  a  re- 
versal of  the  judgment  for  any  sudi  supposed 
error.  Castle  v.  Bullard,  23  How.  189,  16  L. 
ed.  429 ;  Rogers  v.  The  Marshal,  1  Wall.  654,  17 
L.  ed.  717.  Courts  are  not  inclined  to  grant  a 
new  trial  merely  on  account  of  ambiguity  in  the 
cliarge  of  the  court  to  the  jury,  where  it  ap- 
pears that  the  complaining  party  made  no  ef- 
fort at  the  trial  to  have  the  point  explained. 
Locke  V.  United  States,  2  Cliff.  580;  Sxpr^s 
Co.  V.  Kountze,  8  Wall.  353,  19  L.  ed.  460. 
Where  the  court  charged  the  jury  correctly  up- 
on all  the  ingredients  of  the  cause  of  action  and 
upon  all  the  matters  of  the  defense,  it  is  not  er- 
ror in  the  court  to  refuse  to  instruct  as  request- 
ed by  either  party,  even  though  the  proposition 
presented  is  correct  as  an  abstract  proposition. 
Mills  V.  Smith,  8  Wall.  27, 19  L.  ed.  346. 

Beyond  all  doubt  evidence  was  introduced  by 
the  plaintiff  tending  to  prove  every  proposition 
involved  in  that  instruction,  and  it  is  equally 
clear  that  the  evidence  was  of  a  dutracter  to 
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warrant  the  finding  of  the  jury.  Suppose  that 
is  so,  still  it  is  insisted  by  the  defendant  that 
the  instruction  is  erroneous,  because  it  assumes 
that  the  plaintiff,  notwithstanding  the  written 
agreement  to  which  he  was  a  party,  could  make 
such  purchases  on  his  own  account,  but  the  bill 
of  exceptions  shows  that  there  was  no  property 
to  be  purchased,  of  the  kind  specified  in  the 
written  agreement,  and  that  the  plaintiff,  hav- 
ing ascertained  that  the  authority  of  the  other 
party  had  been  revoked,  determined  not  to  act 
under  the  agreement;  that  the  plaintiff  pur- 
chased the  cotton  on  his  own  account,  and  paid 
the  whole  of  the  purchase  money;  and  that 
none  of  the  cotton  had  ever  been  captured  by 
our  army  or  surrendered  to  our  military  au- 
thorities ;  and  ii}ia,t  none  of  it  was  the  property 
of  the  Confederate  states  or  had  ever  been 
abandoned  by  the  owners. 

Tried,  as  the  case  was,  by  a  jurv,  it 
was  certainly  proper  that  the  court  should  sub- 
mit the  whole  evidence  to  their  determination ; 
and  it  is  clear  that  the  jury  by  their  finding 
517*]  'have  affirmed  every  proposition  in- 
volved in  the  instinicUon  in  favor  of  the  plain- 
tiff. Such  being  the  fact,  the  rule  is  that  where 
the  instructions  given  to  the  jury  are  sufficient 
to  present  the  whole  controversy  to  their  con- 
sideration, and  the  instructions  are  framed  in 
clear  and  unambiguous  terms,  it  is  no  cause  for 
the  reversal  of  the  judgment  to  show  that  one 
or  more  of  the  prayers  for  instruction  present- 
ed by  the  losing  party,  and  not  given  by  the 
court,  were  correct  in  the  abstract  ais  the  refu- 
sal of  the  court  to  give  the  instructions  as  re- 
quested under  those  circumstances  could  not 
work  any  injury  to  the  party  making  the  re- 
quest, and  therefore  cannot  be  regarded  as  er- 
ror. Pub,  Schools  V.  Risleyy  10  Wall.  115,  19 
L.  ed.  857 ;  Law  v.  Cross,  1  Black,  536,  17  L.  ed. 
187 ;  Tome  v.  Dubois,  6  Wall.  555,  18  L.  ed. 
046.  What  more  the  defendant  could  properly 
have  it  is  difficult  to  see,  as  the  court  submitted 
every  inquiry  of  fact  involved  in  the  instruc- 
tion to  tiie  judgment  of  the  jury,  and  they, 
having  returned  their  verdict  for  the  plaintiff, 
it  follows  that  the  theory  of  fact  assumed  in 
the  instruction  is  established  as  true,  unless  a 
new  trial  is  granted  by  the  court  which  tried 
the  cause,  or  by  the  direction  of  this  coiirt  for 
error  of  hiw.  Taken  together,  the  charge  and 
the  verdict  as  perfected  by  the  judgment,  afford 
a  piesumption  that  the  theory  of  fact  assumed 
ill  the  instruction  is  true,  unless  the  contrary  is 
stated  in  the  bill  of  exceptions,  or  it  appears 
that  there  was  no  sufficient  evidence  to  warrant 
the  court  in  submitting  the  question  to  the 
jury.  Russell  v.  Ely,  2  Black,  680,  17  L.  ed. 
260;  State  v.  Hopkins,  5  R.  I.  58;  Murray  v. 
Fry,  6  Ind.  372;  Day  v.  Raquet,  14  Minn.  283. 

Three  requests  for  instructions  were  made  by 
the  defendant,  to  the  effect  following: 

1.  That  a  writ  of  sequestration  would  not  lie 
if  the  defendant  held  the  cotton  in  question  as 
deputy-general  agent  of  the  treasury  depart- 
ment, under  the  acts  of  Congress  relating  to 
captured  or  abandoned  property. 

Sufficient  has  already  been  remarked  to  show 
that  there  was  no  evidence  in  the  case  to  war- 
518*]  rant  the  court  in  submitting  *such  a 
question  to  the  jury  as  an  independent  instruc- 
tion, and  the  exception  is  acconiingly  overruled. 
17. 8.  v.  BreitUng,  20  How.  254, 15  L.  ed.  902. 
16  Wall. 


2.  That  the  circuit  court  had  no  jurisdiction 
by  virtue  of  the  writ  of  sequestration  to  direct 
the  cotton  to  be  taken  from  the  possession  of 
the  defendant,  if  the  jury  find  that  the  same, 
at  the  time  the  writ  issued,  was  in  his  pos- 
session as  such  agent  under  the  color  of  the  acts 
of  Congress  relating  to  captured  and  abandoned 
property. 

But  the  defendant  had  no  right  to  seize  the 
cotton  in  question,  as  the  evidence  showed  that 
it  had  never  been  captured  nor  abandoned,  and 
that  the  title  to  the  same  had  become  vested  in 
the  plaintiff  by  purchase  from  the  private  own- 
ers. Proof  to  show  that  the  theory  of  the  de- 
fense in  that  behalf  is  correct  was  entirely 
wanting.  On  the  contrary,  the  defendant  him- 
self testified  that  he  had  no  evidence  at  all  to 
affect  it  as  captured  and  abandoned  property  at 
the  time  the  suit  was  instituted,  which  is  cer- 
tainly sufficient  to  show  that  the  instruction  re- 
quested was  properly  refused,  as  it  is  settled 
law  that  it  is  error  in  the  court  to  give  an  in- 
struction when  there  is  no  evidence  in  the  case 
to  support  the  theory  of  fact  which  it  assumes. 
U,  8,  V.  Breitling,  supra;  Goodman  v.  Simonds, 
20  How.  359,  15  L.  ed.  938. 

3.  That  the  defendant,  if  he  held  the  posses- 
sion of  the  cotton,  as  such  agent  for  the  collec- 
tion of  captured  or  abandoned  property,  bad 
the  right  to  retain  the  same,  and  that  the  plain- 
tiff could  not  recover  the  property  except  by 
suit  in  the  court  of  claims. 

Throughout  the  several  propositions  of  the 
defense,  the  theory  of  fact  is  constantly  inter- 
woven that  the  defendant  held  the  cotton  under 
color  of  the  acts  of  Congress  relating  to  cap- 
tured and  abandoned  property,  but  it  is  clear 
that  a  party  cannot  be  held  to  have  acted  under 
color  or  by  virtue  of  an  act  of  Congress  which 
did  not  confer  any  authority  upon  him,  or  any 
other  person,  to  perform  the  act,  which  is  in 
controversy.  Reynolds  v.  Orvis,  7  Cow.  272; 
Bigelou:  v.  Stearns,  19  Johns.  40 ;  King  v.  Bed- 
ford, 6  East,  369;  Bfition  v.  Butler,  9  Blatchf. 
462.  Neither  an  officer  nor  an  agent  can  prop- 
erly 'be  said  to  have  acted  imder  color  [♦SID 
of  a  law  which  neither  gave  him  nor  any  other 
person  authority  to  do  the  act  in  question ;  nor 
can  an  officer  be  said  tQ  have  acted  under  the 
authority  of  his  office  unless  he  has  some  ap- 
pearance of  right  to  it  and  is  in  possession  and 
acting  in  that  capacity,  as  the  acts  of  a 
mere  intruder  or  usurper  of  an  office,  without 
any  colorable  title,  are  undoubtedly  wholly  void 
both  as  to  individuals  and  the  public.  Ply- 
mouth V.  Painter,  17  Conn.  593;  People  v. 
White,  24  Wend.  525;  Carleton  v.  People,  10 
Mich.  258;  People  v.  Hopson,  1  Denio,  579. 
Whenever  a  person  sued  sets  up  a  defense  that 
he  was  an  officer  or  an  employee  of  the  govern- 
ment acting  under  color  of  law,  it  plainly  de- 
volves upon  him  to  show  that  the  law  which  he 
invokes  authorized  the  act  in  question  to  be 
done,  and  that  he  acted  in  good  faith ;  but  noth- 
ing of  the  kind  is  shown  in  this  case.  Instead 
of  that  he  admits  in  his  own  testimony  that  he 
had  no  evidence  at  all  to  affect  the  cotton  as 
captured  or  abandoned  property. 

Apart  from  that  defense  the  theory  is  also 
constantly  set  up  that  the  plaintiff  during  that 
period  could  not  purchase  cotton  of  the  owners 
even  though  it  was  neither  captured  nor  aban- 
doned property,  as  he  was,  by  virtue  of  that 
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agreement,  an  agent  of  the  United  States;  to 
'vmich  two  an&wers  may  be  made,  either  of 
which  is  sufficient  to  show  that  tlie  theoi*y  is 
unfounded  and  without  merit:  ( 1 )  Because  the 
agreement  does  not  contain  any  stipulation  that 
the  plaintiff  should  devote  his  whole  time  to 
the  business  of  the  agency  nor  any  other  of  a 
character  to  prohibit  him  from  purchasing  cot- 
ton from  the  private  owners  if  the  same  was 
not  included  in  the  category  of  the  cetton  de- 
scribed in  the  written  agreement.  (2)  Because 
the  written  agreement  never  in  fact  became  op- 
erative, as  the  plaintiff,  not  finding  any  such 
cotton  in  the  district  specified,  never  made  any 
such  purchases. 

Nothing  need  be  added  in  respect  to  the  rul- 
ing of  the  court  in  denying  the  motion  in  arrest 
of  judgment,  as  the  motion  raises  the  same 
questions  as  those  involved  in  the  prayers  for 
instruction  presented  by  the  defendant,  and 
which  were  refused  by  the  court. . 
520*]  'Mention  has  already  been  made  of 
the  fact  that  the  United  States  intervened  in 
the  suit,  and  the  record  shows  that  their  claim 
was  subsequently  dismissed  and  that  they  also 
sued  out  a  writ  of  error  and  removed  the  whole 
proceeding  into  this  court,  which  is  number  136 
<m  the  calendar. 

All  that  is  necessary  to  add  upon  the  subject 
is,  that  the  principal  suit  having  been  decided 
in  favor  of  the  plaintiff,  the  proceeding  in  inter- 
vention must  necessarily  fall  with  the  defense 
set  up  by  the  defendant  in  that  suit. 

Judgment  in  each  ease  affirmed. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in 
these  cases.  Tweed,  the  defendant  in  error,  re- 
paired to  the  Red  river  region  to  purchase  cot- 
ton, under  a  written  engagement  with  a  gov- 
ernment agent  to  purchase  and  pay  for  the 
same  and  to  deliver  one  fourth  part  to  the  gov- 
ernment, upon  the  express  consideration  stated 
in  the  agreement,  that  it  was  well  known  that 
a  great  deal  of  cotton  belonging  to  the  Confed- 
erate government  was  in  that  district,  but 
could  not  be  identified,  and  was  kept  back  by 
the  parties  having  it  in  possession  lor  fear  of 
its  l^ing  seized.  Tweed  was  to  have  the  pres- 
tige of  government  pr6tection ;  was  to  purchase 
any  cotton  he  could  find  for  sale,  without  any 
questions;  was  to  send  it  to  the  government 
agent  at  New  Orleans,  and  there  three  fourths 
of  it  was  to  be  set  apart  to  his  use  and  one 
fourth  to  the  use  of  the  government.  This  was 
the  general  purport  and  effect  of  the  agreement. 
There  cannot  be  a  doubt,  from  the  evidence  in 
tlie  case,  that  he  derived  great  advantage  from 
his  semi-official  character.  But  having  made 
his  purchases,  he  concluded  that  it  would  be  a 
better  speculation  to  have  all  the  cotton  than 
only  three  fourths  of  it;  and,  therefore,  he  sets 
up  the  pretense  that  he  did  not  act  under  the 
agreement,  but  on  his  own  independent  account. 
The  cotton,  however,  went  forward,  protected 
by  the  general  policy  of  insurance  taken  out  by 
the  government  agent,  and  arrived  at  New  Or- 
leans. The  government  agent,  Flanders,  took 
521*]  'possession  of  it,  and  gave  up  to  Tweed 
his  three  fourths  according  te  the  agreement. 
The  balance  he   retained   for   the  government, 

rinst  Tweed's  consent,  and  was  sustained  in 
action  by  the  Secretary  of  the  Treasury. 
894 


Tweed  sued  out  a  sequestration  (a  writ  in 
the  nature  of  the  common  law  replevin)  from 
iixe  United  States  circuit  court  of  Louisiana, 
and  by  virtue  of  that  writ  one  fourth  part  of 
the  cotton  held  by  Flanders,  the  government 
agent  for  the  government,  was  taken  out  of  his 
possession,  and  the  court  held  that  this  was  a 
lawful  exercise  of  the  judicial  authority. 

Now,  on  the  merits  of  the  case,  I  cannot  con- 
cur in  the  opinion  that  Tweed  could,  under  the 
circumstances,  repudiate  his  agreement;  but  I 
think  he  was  bound  by  it  and  by  his  acts,  and 
was  estopped  from  asserting  an  independent 
purchase  of  the  cotton  on  his  own  account;  and 
that  the  charge  of  the  court  should  have  been 
to  that  effect,  and  that  the  charge  given  and  the 
refusal  to  charge  as  requested,  were  erroneous. 

I  also  hold  that  this  was  a  suit  against  the 
government  itself.  Flanders  did  not  hold  the 
cotton  on  his  own  account,  but  on  government 
account;  and  his  acts  were  sanetioned  and 
adopted  by  the  treasury  department.  He  was 
acting  for  the  government,  and  his  possession 
was  the  government's  possession.  Whether  he 
was  feting  lawfully  or  unlawfully  was  a  ques- 
tion which  the  court  could  not  decide  by  an  ad- 
verse proceeding  in  a  suit  brought  for  the  re- 
covery of  the  cotton. 

This  is  a  very  different  case  from  that  of  a 
replevin  brought  by  the  owner  of  goods  unlaw- 
fully taken  by  a  sheriff  upcm  execution  against 
another  person.  Goods  in  the  custody  of  the 
law,  seized  for  the  benefit  of  a  private  party,  in 
satisfaction  of  a  judgment  or  to  meet  an  assert- 
ed claim,  may  be  replevied  by  the  true  owner; 
but  goods  claimed  by  the  government  itself,  as 
its  own  goods,  and  held  by  its  agents  in  posses- 
sion, cannot  be  reclaimed  in  this  manner.  They 
can  only  be  reclaimed  by  application  to  Con- 
gress, or,  in  certain  cases,  to  the  court  of 
claims. 

*Nor  is  the  case  governed  by  that  [*52S 
class  of  cases  in  which  a  mandamus  will  lie 
against  a  government  officer  to  compel  him  to 
perform  a  ministerial-  duty.  Such  a  writ  is 
issued,  or  is  supposed  to  be  issued,  by  the  gov- 
ernment itself,  to  compel  its  officials  to  do  their 
duty  to  its  citizens. 

I  am  authorized  to  say  that  Mr.  Justice 
DatIs  concurs  in  this  opinion. 
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TION OF  NEW  ORLEANS,  Plff,  in  Err. 

I'HE  CRESCENT  CITY  LIVE-STOCK  LAND- 
ING AND  SLAUGHTER-HOUSE  COM- 
PANY. 

PAUL  ESTEBEN,  L.  Ruch,  J.  P.  Rouede,  W. 
Maylie,  S.  Firmberg,  B.  Beaubay,  William 
Fagan,  J.  D.  Broderick,  N.  Seibel,  M.  Lannes, 
J.  Gitzinger,  J.  P.  Ayeock,  D.  Verges,  and  the 
Live- Stock  Dealers*  and  Butchers'  Associa- 
tion of  New  Orleans,  and  Charles  Cavaroo, 
Flffs.  in  Eir., 
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THE  BUTCHERtil'  BENEVOLENT  ASSOCIA- 
TION OF  NEW  ORLEANS,  Plff.  in  Err., 

V. 

THE  CRESCENT  CITY  LIVE-STOCK  LAND- 
ING AND  SLAUGHTER-HOUSE  COM- 
PANV. 

(See  S.  C.  16  Wall.  36-130.) 

Slaughter-house  —  exclusive  privileges  of  — 
iohejt  valid — consiituiional  amendments — 
construction  of — 13th  and  14th  articles — 
oivil  rights — equality  of. 

tl.  The  charter  of  the  Blauglkter- House  Com- 
pany, a  corporation  created  by  Astatute  of  Louisi- 
ana, contained,  among  other  ncluaive  privileges, 
the  right  to  establish  and  maintain  stock-yards  and 
landing  places  and  slaughter-hbuses  for  the  city  of 
New  Orleans,  at  which  all  stock  must  be  landed 
and  all  animals  intended  for  food  must  be  slaugh- 
tered. Thlg  grant  of  privilege  guarded  by  proper 
limitation  of  the  prices  to  be  charged,  and  Impos- 
ing the  duty  of  providing  ample  convenience  with 
permission  to  all  owners  of  stock  to  land,  and  to 
all  butchers  to  slaughter  at  those  places  was  a  po- 
lice regulation  for  the  health  and  comfort  of  the 
people  (the  statute  locating  them  where  health 
and  comfort  required)  within  the  power  ot  the 
state  legislatures  unaffected  by  the  (jonstitution  of 
the  United  States  previous  to  the  adoption  of  the 
13  th  and  14  th  articles  of  the  amendment. 

2.  The  Parliament  of  Great  Britain  and  the 
state  legislatures  of  this  country  have  always  exer- 
cised the  power  of  granting  exclusive  rights  wnen 
they  were  necessary  and  proper  to  effectuate  a  pur- 
pose which  had  in  view  the  public  good,  and  the 
power  here  exercised  is  of  that  class  and  has  until 
now  never  been  denied. 

3.  It  is  now  claimed  that  such  power  is  forbid- 
den by  the  13th  article  of  amendment,  and  by  the 
Ist  section  of  the  14th  article.  An  examination  of 
the  history  of  the  causes  which  led  to  the  adoption 
of  those  amendments  and  of  the  amendments  them- 
selves, demonstrates  that  the  main  purpose  of  all 
the  last  three  amendments  was  the  xreedom  of  the 
African  race,  the  security  and  perpetuation  of 
that  freedom,  and  their  protection  from  the  oppres- 
sions of  the  white  men,  who  had  formerly  held 
them  in  slavery. 

4r  In  giving  construction  to  any  of  those  ar- 
ticles, it  is  necessary  to  keep  this  main  purpose 
steadily  In  view,  though  the  letter  and  spirit  of 
those  articles  must  apply  to  all  cases  coming  with- 
in their  purview  whether  the  party  concei-ned  be  of 
African  descent  or  not. 

5.  While  the  13th  article  of  amendment  was  in- 
tended primarily  to  abolish  African  slavery,  it 
equally  forbids  Mexican  peonage,  or  the  Chinese 
coolie  trade  when  they  amount  to  slavefy  or  invol- 
untary servitude ;  and  the  use  of  the  word  "Servi- 
tude" Is  Intended  to  prohibit  all  forms  of  Involunr 
tarv  slavery,  of  whatever  class  or  name. 

o.  The  1st  clause  of  the  14  th  article  was  pri- 
marily intended  to  confer  citizenship  on  the  negro 
race ;  and  secondly,  to  give  definitions  of  citlxen-^ 
ship  of  the  United  States  and  citlssensbip  of  the.. 
states,  and  it  recognizes  the  distinction  between 
citisenship  of  a  state  and  citizenship  of  the  United 
States  by  those  definitions. 

7.  The  2d  clause  protects  from  the  hostile  legis- 
lation of  the  states,  the  privileges  and  immunities 
of  citizens  of  the  United  States  as  distlngulabed- 
from  the  privileges  and  immunities  of  citizens  of 
the  states. 

These  latter,  as  delined  by  Justice  Washington 
In  Oorfleld  v.  Corpelh  and  by  this  court  in  Ward 
v.  Maryland,  embrace  generally  those  fundamental 
clvU  rights  for  the  security  and  establishment  of 
which  organized  society  is  instituted,  and  they  re- 
main, with  certain  exceptions  mentioned  in  the 
Federal  Constitution,  under  the  care  of  the  state 

Sovernments,  and  of  this  class  are  those  set  up 
y  plaintiffs. 

8.  The  privileges  and  Immunities  of  citizens  of 

fHeadnotcs  by  Mr.  Justice  Millbr. 

NOTIL — As  to  municipal  power  over  nuisances 
relatina  to  slaughter-houses — see.  note,  38  L  B.  A. 
646. 
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the  United  States  are  those  which  arise  out  of  the 
nature  and  essential  character  of  the  national  gov- 
ernment, the  provisions  of  Its  Constitution  or  its 
laws  and  treaties  made  in  pursuance  thereof ;  and 
it  is  these  which  are  placed  binder  the  protection 
of  Congress  bv  this  clause  of  the  14th  amendment. 

9.  It  is  not  necessary  to  inquire  here  into  the 
full  force  of  the  clause  forbldaing  a  state  to  en- 
force any  law  which  deprives  a  person  of  life,  lib- 
erty, or  property  without  due  process  of  law.  for 
that  phrase  has  been  often  the  subject  of  judicial 
construction  and  Is,  under  no  admissible  vifew  of 
it,  applicable  to  the  present  case. 

10.  The  clause  which  forbids  a  state  to  deny  to 
any  person  the  equal  protection  of  the  laws,  was 
clearly  Intended  to  prevent  hostile  discrimination 
against  the  negro  race,'  so  familiar  in  the  state 
where  he  had  been  a  slave ;  and  for  this  purpose 
the  clause  confers  ample  power  on  Congress  to  se- 
cure his  rights  and  his  equality  before  the  law. 

[Nos.  8,  9,  10.] 

Argued  Feb.  ,1,  4.  5,  187S.    Decided  Apr,  1^, 
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IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

These  canea  arose  in  the  district  courts  of 
New  Orleans,  upon  petitions  for  injunctions, 
9ome  of  them  filed  by  the  Crescent  City  Live- 
stock Landing  &  Slaughter-House  Company, 
and  others  against  the  said  company. 

The  cases  were  variously  decided  by  the  said 
district  courts.,  and  were  all  taken  by  appeals 
to  the  supreme  court  of  Louisiana,  by  which 
court  judgment  was  given  in  every  case  for  the 
said  Slaughter-House  Company;  whereupon  the 
parties  defeated  in  that  court  sued  out  these 
writs  of  error. 

The  cases  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs.  John  A.  Campbell,  J.  Q.  A.  Feh 
lows,  P,  Phillips,  8.  M.  Johnson  and  W.  W, 
McFarland,  for  plaintiffs  in  error: 

The  act  13  described  to  be  an  act  of  police 
which  the  state  has  adopted  to  promote  salu- 
brity, security  and  public  order.  That  these  in- 
terests are  under  the  exclusive  guardianship  of 
the  state,  and  no  law  of  the  United  States  nor 
authority  of  the  United  States  can  legally  in- 
terfere with  its  discretionary  control.  But  this 
argument  cannot  be  true,  unless  it  be  ascer- 
tained that  no  article  or  clause  of  the  Constitu- 
tion of  the  United  States  has  been  violated  by 
the  conditions  of  the  act  of  the  state  legisla- 
ture. Laws  of  police,  as  well  as  other  laws, 
nay,  even  the  state  Constitution  itself,  are  only 
valid  under  the  limitations  imposed  by  the  Con- 
stitution of  the  United  States. 

So  the  inquiry  is,  whether  the  privileges,  im- 
munities, life,  liberty,  property,  or  title  of  the 
plainti/T  to  equal  protection  have  been  in- 
fringed. If  they  have  been,  the  act  acquires  no 
strength  by  beinff  denominated  as  being,  or  be- 
cause the  act  really  is  to  operate  as  a  police  act. 

The  passenger  act^  of  Massachusetts  and 
New  York  were  police  acts.  The  acts  to  pre- 
vent free  men  of  color  who  are  employed  on 
vessels,  from  coming  ashore  or  going  at  large, 
were  police  acts. 

Passenger  Cases,  7  How.  283;  Sinnot  v.  Da- 
venport, 22  How.  244,  16  L.  cd.  248;  1  Sprague, 
88. 

The  plaintiffs  claim  an  interest,  a  privilege, 
a  property,  in  their  labor,  and  the  faculty  of 
applying  their  labor  in  useful  occupation «    of 
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which  they  cannot  be  deprived  for  the  profit  or 
gain  of  other  persons  or  corporations. 

These  61ainis  were  recognized  in  the  Ameri- 
ean  customs  and  habitudes  and  were  assumed 
as  valid  in  written  law  and  judicial  decision, 
and  in  all  the  intercourse  of  society. 

The  13th  Amendment  to  the  Constitution  of 
the  United  States  approved  these  customs  and 
habitudes  as  normal  and  rightful,  by  prohibit- 
ing institutions  and  relations  which  were  con- 
trary to  them,  and  Congress  in  its  legislation  to 
enforce  that  Amendment  adopts  their  existence 
as  the  basis  of  its  action. 

Turgot,  in  edict  of  1776,  by  which  the  indus- 
tries of  France  were  emancipated  from  the  re- 
straints and  monopolies  of  trade,  corporations, 
guilds,  and  companies,  sets  forth  the  natural 
constituticmal  and  legal  principles  applicable  to 
this  subject. 

The  edict  declares  that  ''God  in  creating  man 
with  necessities  has  compelled  him  to  resort  to 
labor,  and  has  made  the  right  to  labor,  the  first, 
most  sacred  and  imprescriptible  right  of  man. 
It  ordains,  therefore,  that  those  arbitrary  insti- 
tutions which  prevent  the  indigent  from  living 
by  work;  which  extine^ish  emulation  and  in- 
dustry and  render  useless  the  talents  of  those 
who  do  not  belong  to  a  corporation  or  company ; 
which  load  industry  with  a  tax  onerous  to  the 
subject  without  benefit  to  the  state;  which  fi- 
nally, by  the  facility  which  they  afford  to  com- 
binations of  the  rich  to  force  the  poor  to  submit 
to  their  will,  and  to  create  conditions  that  en- 
hance the  price  of  the  most  necessary  articles  of 
subsistence, — be  abrogated."  Therefore,  every 
person  was  authorized  to  exercise  his  art,  trade 
or  profession;  and  the  privileges  of  corpora- 
tions, guilds  and  trading  companies  to  the  con- 
trary were  abolished. 

The  state  is  commanded  neither  to  make  nor 
to  enforce  any  law  that  deprives  or  even  abridges 
any  citizen  of  his  enjoyment  of  his  privileges  or 
immunities.  To  limit  him  in  the  choice  of  a 
trade,  to  deprive  him  of  a  business  he  has  pur- 
sued, and  to  give  to  others  the  sole  and  exclu- 
sive right  to  follow  that  trade  or  to  prosecute 
that  business,  violates  this  Constitution. 

The  emancipating  edict  of  Turgot  and  the 
enslaving  act  of  the  Louisiana  legislature  in 
different  ways  manifest  the  aim  of  the  Amend- 
ment to  the  Constitution.  The  spirit  of  the  edict 
pervades  the  amendment,  and  it  was  framed  to 
suppress  all  institutions  of  the  kind.  The  Loui- 
siana statute  creates  a  corporation  having  all  the 
odious  features  of  those  suppressed  by  the  edict. 

The  title  to  labor  freely  was  declared  by  the 
National  Assembly  in  1791,  and  the  freedom  of 
choice  of  professions,  arts,  or  trades,  has  been 
maintained  since  that  date,  as  the  law  of  France. 

With  reference  to  the  trade  of  preparing 
animal  food  for  market,  and  providing  for  and 
securing  animals,  each  commune  in  France  may 
regulate  these  to  maintain  salubrity,  security 
and  order.  These  regulations  embrace  the  in- 
spection of  the  meat;  an  abundant  supply  for 
the  public  want;  the  convenience  of  selling,  the 
preservation  of  cleanliness  in  abattoirs;  and  the 
prevention  of  accidents  by  the  roaming  of  the 
animals.  But  it  is  a  fundamental  condition 
that  the  freedom  of  men  to  engage  in  trade  sh^ll 
not  be  violated,  and  no  monopoly  be  created  in  I 
the  sale  or  disposition  of  the  supply. 
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6  Dall.  Jur.  Gen.,  p.  237,  No.  20;  27  Ibid.  p. 
720;  No.  209;  20  Ibid,  p.  19,  Nos.  64,  55. 

The  consequences  of  the  monopoly,  accord- 
ing to  Lord  Coke,  are  the  increase  of  the  price 
of  the  commodity,  the  deterioration  of  its  qual- 
ity, and  the  impoverishment  of  traders  and  con- 
sumers. 

Monopolies  restrain  industry,  promote  idle- 
ness, are  oppressive  to  consumers  and  contrary 
to  the  common  and  statute  law,  and  violate 
common  right. 

3  Co.  Inst.  181;  11  Co.  Rep.  80. 

The  King  could  not  grant  a  charter  nor  an 
allowance  to  particular  persons  for  the  buying, 
selling,  making,  working,  or  using  of  anything 
which  would  operate  as  a  restraint  of  trade  or 
the  application  of  industry. 

Adjudged  cases  show  the  King  cannot  grant 
that  a  corporation  shall  use  a  trade  at  a  partic- 
ular place,  exclusively  of  those  not  free  of  the 
corporation ;  nor  that  only  one  hundred  persons 
shall  have  the  sole  buying  and  selling  of  goods 
imported  into  Ireland;  nor  that  the  grantee 
should  have  the  sole  privilege  of  making  of  or- 
dinance during  war;  nor  can  a  corporation 
grant  a  monopoly  for  private  gain  under  the 
guise  of  a  police  regulation. 

3  C6.  Inst.  181;  2  Atk.  484;  1  Rol.  364;  2 
Rol.  113;  Godb.  125;  3  Mod.  126;  Willes,  384; 
Com.  Dig.  Trade,  D;  1  Burr.  12;  3  Burr.  1847 1 
1  P.  W.  184. 

In  some  of  the  reported  cases,  by-laws  in  re- 
straint of  trade  were  supported  because  of  spe- 
cial custom.  By  the  municipal  reform  act,  all 
of  these  trades  companies,  and  restraints  upon 
freedom  were  abolished.  Grant,  Corp.,  83;  6 
Q.  B.  383. 

The  principle  of  the  British  law  is  declared 
by  Erie  in  his  work  on  Trades*  Union,  ch.  1. 

The  contest  upon  the  subject  of  monopolies, 
we  have  detailed.  Judicial  decisions  have  been 
cited,  and  the  writing  of  publicists  quoted  to 
prove  the  inequality,  injustice,  violation  of  pri- 
vate and  individual  rights,  and  denial  of  the 
protection  which  each  member  of  the  body  poli- 
tic ought  to  have.  "The  property  which  every 
man  has  in  his  own  labor,"  says  Adam  Smith, 
''as  it  is  the  original  foundation  of  all  other 
property,  so  it  is  the  most  sacred  and  inviolable. 
The  patrimony  of  the  poor  man  lies  in  the 
strength  and  dexterity  of  his  own  hand,  and  to 
hinder  him  from  employing  this  strength  and 
dexterity  in  what  manner  he  thinks  proper, 
without  injury  to  his  neighbor,  is  a  plain  viola- 
tion of  this  most  sacred  property.  It  is  a  man- 
ifest encroachment  upon  the  just  liberty,  both 
of  the  workman  and  of  those  who  might  be  dis- 
posed to  employ  him.  As  it  hinders  the  one 
from  working  at  what  he  thinks  proper,  so  it 
hinders  the  others  from  employing  whom  they 
think  proper."  Smith,  Wealth  of  Nations,  p. 
1,  oh.  X.,  part  2. 

Guarded  as  the  states  have  been  by  written 
constitutions,  with  bills  of  rights,  it  is  not  sur- 
prising that  we  find  but  two  cases  of  the  direct 
interference  with  the  rights  of  labor  and  equal- 
ity of  rights,  either  in  the  legislative  enact- 
ments or  m  the  jurisprudence  of  the  country. 

The  principles  to  which  we  have  referred  are 
accepted  as  fundamental,  and  have  been  applied 
to  cases  when  thev  have  occurred. 

The  courts  of  Connecticut,  Illinois,  New 
York,   Massachusetts,   Tennessee,    and   Maine 
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have  pronounced  opinions^  which  support  the 
doctrine  we  maintain. 

26  Conn.  19;  45  111.  90;  Mayor  v.  Thome,  7 
Paige,  Ch.  261 ;  Taylor  v.  Blandhard,  13  Allen, 
370;  2  Yerg.  554;  3  Greenl.  326;  Cooley,  Const. 
Lun.  ch.  11,  p.  393. 

The  terms,  "privileges  and  immunities"  were 
applied  in  the  Roman  law  to  describe  classes  of 
rights.  They  comprised  those  special  endow- 
ments or  benefits  to  some,  which  were  made  by 
the  legislator  and  which  were  not  shared  by  all 
{privilegium  affirmativum) ,  or  in  those  exemp- 
tions {immunita^,  privilegium  negalivum) , 
from  duties  or  services  to  which  others  were 
subjected.  These  privileges  and  immunities 
were  right. 

Lindley,  Jur.  §§  30-32*;  App.,  note  to  §  31. 

These  are  akin  to  charters,  private  statutes 
and  patents.  McElvey,  Roman  Law,  §§  188, 
189. 

With  this  general  meaning  they  are  used  in 
modem  legislation  and  jurisprudence. 

The  separate  estates  of  the  realm  in  Great 
Britain,  lords,  clergy,  and  people,  have  their 
rights  and  immunities.  Under  charters  and  cus- 
toms, cities  and  classes  of  subjects  have  the  same. 

In  the  colonial  discussions  we  find  a  claim  for 
the  rights,  privileges  and  immunities  of  English- 
men for  the  colonial  population.  In  the  Con- 
gress of  1776  we  find  a  resolution  inviting  de- 
serti<m  from  the  British  army,  and  promising 
the  deserter  protection  in  his  religion,  and  that 
be  should  be  invested  with  the  rights,  privi- 
leges, and  immunities  of  natives  as  established 
by  law.  The  terms  are  foimd  in  the  4th  of  the 
Articles  of  Confederation,  and  the  2d  section  of 
the  4th  Article  of  the  Constitution  of  the 
United  States;  and  evidently  apply  not  to  po- 
litical but  civil  rights.  These  rights  are  pro- 
tection to  life,  personal  freedom,  property,  re- 
ligicm,  reputation,  and  in  the  treaty  of  Paris  of 
1803,  providing  for  the  cession  of  Louisiana, 
the  Uinted  States  promised  to  grant  the  natives 
of  that  territory  the  rights,  advantages,  and 
immunities  of  citizens. 

J'ermoli  v.  Uew  Orleans,  3  How.  589 ;  Ameri- 
can Ins,  Co,  V.  Canter,  1  Pet.  511. 

The  states  of  the  Union  are  political  organi- 
zations, with  powers  to  accomplish  the  ends  of 
government.  By  the  14th  » Amendment  these 
governments  are  particularly  bound  to  accom- 
plish the  same  ends  as  the  government  of  the 
United  States,  in  reference  to  all  citizens  of  the 
United  States  alike,  and  in  some  sort  imder 
control  and  supervision.  No  citizen  of  the 
United  States  may  be  abridged  in  his  privileges 
or  immunities ;  he  must  be  secured  from  art)i- 
trary  legislation  over  life,  liberty  and  property ; 
be  must  not  be  denied  equal  protection  under 
the  law.  These  fundamental  conditions  being 
assured,  ho  may  acquire  the  means  of  subsist- 
ence and  have  the  advantage  of  the  union  or 
division  of  free  application  of  industry  to  en- 
noble his  nature,  promote  progress  in  his  art, 
trade,  or  profession,  and  to  improve  the  moral 
and  material  state  of  himself  and  of  his  poster- 
ity. Thus  union,  justice,  domestic  tranquility 
and  bberty  may  be 'attained,  for  the  existing 
creneration  and  their  posterity. 

4  Wash.  C.  C.  380;  18  How.  591,  15  L.  ed. 
497 ;  3  H.  &  McH.  Md.  525 ;  14  Ala.  627 ;  Cool- 
ey, lim.  16,  392;  3  Story,  Const.  625. 

The  authorities  we  have  cited  show  that  labor 
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is  a  doom,  and  if  submitted  to  with  fidelity,  se- 
cures a  blessing  to  the  human  family.  The  ob- 
ligation to  labor  being  imperious,  confers  a  rigac 
to  labor,  which  right  is  property ;  and  it  cannot 
be  withdrawn  or  destroyed  by  arbitrary  legisla- 
tion without  the  violation  of  natural  right.  This 
right  is  a  social  right,  and  constitutions  have 
been  made  to  secure  it  from  invasion.  No  state 
of  the  American  Union  can  deprive  a  man  of 
his  title  by  arbitrary  edict ;  and  arbitrary  insti- 
tutions to  limit,  depress,  impair  or  to  take  away 
this  right,  cannot  be  favored  nor  maintained. 
No  protection  can  be  extended  to  such  institu- 
tions, for  the  reason  that  they  in  their  constitu- 
tion and  nature  take  away  the  equal  protection 
due  to  those  who  are  not  members  of  them. 

The  act,  No.  118,  allows  the  company  it  es- 
tablishes to  cany  on  exclusively  the  business  of 
preparing  animal  food  for  market,  and  of  keep- 
ing animals  for  sale  within  a  large  district,  for 
three  parishes.  The  company  can  land  them 
at  its  docks  or  wharves,  keep  them  in  its  yards 
or  stables,  and  prepare  them  in  its  slaughter- 
house for  market,  or  exhibit  them  for  sale  in 
its  stables. 

Any  other  citizen  must,  under  a  penalty,  use 
the  docks,  wharves,  yards,  and  slaughter-house 
of  the  company,  and  none  other.  The  company 
may  purchase  for  these  purposes  any  land  in 
that  district.  No  other  person  may  have,  use 
or  bargain  for  land  for  the  same  purpose.  The 
Delery  Plantation  is  now  used  for  all  of  these 
purposes  by  the  company,  it  being  owner; 
the  injunction  upon  Cavaroc  restraining  him 
from  selling,  and  the  other  defendants  from 
usin^  that  plantation  for  such  purposes.  No 
butcher  can  exercise  his  art,  except  at  the  place 
designated  by  the  company  and  at  a  price  not 
determined  by  himself.  It  is  not  the  butcher 
alone  who  is  affected.  The  entire  community 
is  restrained  in  the  same  manner.  The  labor 
of  some,  the  property  of  all,  in  those  parishes 
is  restricted  to  the  company  by  this  enactment. 
The  rights,  privileges,  and  immimities  of  the 
citizen  have  been  diminished  and  impaired,  that 
this  corporation  shall  have  a  inonopoly. 

The  object  of  the  act  is  to  create  a  monopoly 
in  favor  of  the  Live-Stock  Landing  and  Slaugh- 
ter House  Co.,  by  placing  all  persons  not  belong- 
ing to  that  company  imder  a  disability  to  do  and 
perform  acts  in  the  course  of  the  rqgular  busi- 
ness, for  the  benefit  of  the  company.  Austin, 
in  his  Jurisprudence,  p.  586,  defines  monopoly 
"to  consist  in  the  duty  which  is  imposed  on  per- 
sons generally  to  forbear  from  all  such  acts  as 
would  defeat  or  thwart  its  purpose."  Again,  he 
says  (pp.  48-401),  "the  ri^ht  styled  a  monop- 
oly is  a  right  in  rem  which  has  no  subject. 
There  is  no  specific  subject  over,  or  to  which  the 
right  exists,  or  in  which  the  right  inheres.  The 
officium  or  common  duty  to  which  the  right  cor- 
responds, is  a  duty  lying  on  the  world  at  large 
from  selling  commodities  of  a  ^ven  description 
or  class ;  but  it  is  not  a  duty  lying  on  the  world 
at  large  to  forbear  from  acts  regarding  deter- 
minately  a  specific  subject."  The  statement  is 
true  as  to  inventions  and  copyrights,  the  only 
forms  of  monopoly  existing  under  the  laws  of 
Great  Britain. 

But  under  the  act  No.  118,  there  is  a  deter- 
minate subject.  The  monopoly  is  not  only  that 
all  men  shall  forbear  to  make  use  of  their  prop- 
ei*ty  for  the  preservation  of  animals  intended  for 
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Bale  and  slaughter  in  three  parishes,  but  that 
they  shall  carry  to,  and  deposit  in  the  buildings 
and  inclosurcs  of  tlie  corporation,  their  proper- 
ty upon  an  involuntary  contract  of  bailment 
with  the  company ;  and  also  that  ail  persons  do- 
ing work  m  a  regular  vocation,  shall  use  their 
buildings  to  carry  on  their  work. 

But  the  question  comes :  has  a  state  power  to 
declare  that  all  the  lands  within  a  large  territo- 
ry shall  not  be  used  in  a  particular  manner,  in 
order  to  benefit  the  owners  of  a  single  parcel  of 
land  in  their  neighborhood  7  In  this  case,  an 
owner  is  enjoined  from  selling,  and  persons 
competent  to  contract  are  restrained  from  pur- 
chasing land,  lest  they  might  interfere  with  the 
monopoly  of  the  defendant.  They  are  prohib- 
ited from  improving  it,  or  any  other  land  in  the 
three  parishes  with  docks,  ways,  stables,  yards, 
etc.  Such  thralldom  of  the  soil  in  feudal  times 
was  not  uncommon. 

The  14th  Amendment  embodies  all  that  the 
statesmanship  of  the  country  has  ordained  for 
accommodating  the  Constitution  and  the  insti- 
tutions of  the  country,  to  the  vast  additions  of 
territory,  increase  of  the  population,  multipli- 
cation of  state  and  territorial  governments,  the 
annual  influx  of  aliens,  and  the  mighty  changes 
produced  by  the  Revolutionary  events,  and  by 
social,  industrial  and  commercial  development. 
The  purpose  is  manifest,  to  establish  through 
the  whole  jurisdiction  of  the  United  Statcfs  one 
people,  and  that  every  member  of  the  Empire 
shall  understand  and  appreciate  the  constitu- 
tional fact,  that  his  privileges  and  immunities 
cannot  be  abridged  by  state  authority;  that 
state  laws  must  be  so  framed  as  to  secure  life, 
liberty,  property,  from  arbitrary  violation,  and 
protection  of  law  shall  be  secured  to  all. 
Thus,  as  the  great  personal  rights  of  each  and 
every  person  were  established  and  guarded,  a 
reasonable  confidence  that  there  would  be  good 
government  might  seem  to  be  justified. 

The  14th  Amendment  is  not  confined  to  any 
class  or  race.  It  comprehends  all  within  the 
scope  of  its  provisions.  The  vast  number  of  la- 
borers in  roineff,  manufactories,  and  commerce, 
as  well  as  the  laborers  on  the  plantation,  are  de- 
fended against  the  unequal  legislation  of  the 
state.  Nor  is  the  Amendment  confined  in  its 
application  to  laboring  men. 

The  mandate  is  universal  in  its  application 
to  persons  of  every  class  and  condition. 

Under  the  decisions  of  this  court,  the  bul- 
warks that  have  been  erected  around  the  invest- 
ments of  capital  are  impregnable  against  state 
legislation.  The  oblig^ion  of  contracts  has 
b^n  asserted  with  vigor,  and  the  scope  of  the 
provision  under  the  amninistration  of  the  court 
is  nearly  as  comprehensive  as  the  dealings  of 
men.  Labor,  under  the  14th  Amendment,  is 
placed  under  the  same  protection.  The  signs 
of  the  times  very  plainly  show  that  the  pro- 
tection has  not  been  extended  too  soon. 

No  consideration  for  the  public  health  will 
explain  such  a  novelty  as  that  tlve  daily  meat  of 
the  entire  population  of  three  pcuishes,  one  of 
which  is  the  largest  city  for  the  reception  of 
domestic  products  for  sale  in  the  Unitea  States, 
is  forbidden,  except  at  the  establishment  men- 
tioned by  seventeen  persons,  without  any 
knowledge  of  the  business  or  connections  of  tliue 
people;  and  this  to  be  for  twenty- five  years. 
The  words  of  Lord  C<^e  are  potent  in  their  ap- 
398 


plication  to  it.  "New  things  which  have  fair 
features  are  most  commonly  hurtful  to  the  com- 
monwealth, for  commonly  they  tend  to  the 
^ievous  vexation  and  oppression  of  the  sub- 
ject, and  not  to  tliat  glorious  end  that  at  first 
was  presented."    Co.  Inst.  640. 

No  consideration  of  public  health  required 
the  universal  prohibition  of  these  establish- 
ments anywhere  in  three  parishes,  when  it  is 
manifest  that  the  wliole  complaint  is  confined 
to  the  damage  done  tlie  water  passing  through 
the  water-pipes  at  very  low  stages  of  water.  No 
consideration  of  public  health  required  that 
what  was  denied  to  all  should,  under  any  ex- 
ception, be  allowed  as  a  favor  to  seventeen 
persons.  These  seventeen  persons  were,'  under 
no  condition,  guardfans  of  the  public  health, 
nor  ar6  they  now  under  any  other  obligation  to 
regard  it  than  tliat  which  attaches  to  every 
member  of  the  community.  Centralization  is 
complained  of  as  destructive  of  local  self-gov- 
ernment and  as  tending  to  the  erection  of  a 
despotism.  Can  there  be  any  centralization  more 
complete,  or  any  despotism  less  responsible, 
than  that  of  a  state  legislature  concerning  it- 
self with  dominating  the  avocations,  pursuits 
and  modes  of  labor  of  populations,  conferring 
monopolies  on  some,  voting  subsidies  to  others, 
restraining  the  freedom  and  independence  of 
others  and  making  merchandise  of  the  whole? 

A  proposition  to  any  constitutional  conven- 
tion sitting  at  any  time  before  this  decade,  to 
permit  discriminations  between  members  of  the 
same  profession  or  the  same  trade,  as  to  the 
conditions  on  which  they  might  lalSor,  would 
have  met  with  no  sanction  or  favor. 

The  judicial  tribunals  were  intolerant  of 
laws  that  had  any  such  object  or  tendency.  The 
case  of  Phila,  Association  v.  Wood,  39  Pa.  73,  is 
an  instance.  The  legislature  imposed  taxes 
upon  foreign  insurance  companies  which  were 
appropriated  to  a  fireman's  association. 

The  decision  of  the  supreme  court  M  Penn- 
sylvania was  adverse  to  the  act,  and  the  opin- 
ion of  the  court  contains  a  clear  and  creditable 
exposition  of  the  injustice  of  such  an  act.  In 
the  case  of  Ward  v.  Maryland,  20  L.  ed.  449,  this 
court  expressed  decided  disapprobation  of  an  act 
which  was  designed  to  depress  the  business  of 
one  class  for  the  advantage  of  one  more  favored. 

It  was  argued  in  that  case,  that  the  purchase 
of  a  license  was  voluntary.  That  the  tax  could 
be  evaded  by  abandoning  the  business  that  re- 
quired a  license ;  that  no  coercion  was  employed, 
and  that  the  dealer  could  comply  with  the  act 
and  so  maintain  his  business.  The  court  did 
not  adopt  such  conclusions. 

Louisiana  has  created  monopolies  in  the 
slaughter-house  business;  the  sale  of  gas;  the 
making  of  levees  in  the  state;  the  erection  of 
privies  in  New  Orleans,  and  the  selling  of  lot- 
tery tickets;  the  endowments  of  various  state 
companies  with  state  bonds,  and  the  indorse- 
ment of  their  securities ;  the  funding  of  all  sorts 
of  securities  as  debts;  prodigal  expenditures 
and  jobs  innumerable  form  only  a  portion  of 
the  mischiefs  of  a  government  destitute  of  any 
sense  of  moral  responsibility. 

If  an  ordinance  be  unreasonable;  If  it  be  un- 
equal ;  if  it  be  unjust,  because  of  its  inequality ; 
does  it  not  fall  within  the  exact  letter  of  ths 
14th  Amendment  of  the  Constitution?  "No 
state  shall  make  or  enforce  any  law  which  shall 
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abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  ony 
person  within  its  jurisdiction,  equal  protection 
of  the  law." 

life,  liberty,  and  property,  if  not  affected  by 
laws  in  opposition  to  the  section  of  the  Con- 
stitution mentioned,  were  entirely  under  the 
cognizance  and  control  of  the  state  govern- 
ments. The  state  governments  might  devest 
rested  rights  if  they  did  not  impair  the  obliga- 
tion of  contracts,  or  violate  the  prohibitions  of 
the  Constitution.  The  state  governments  might 
fix  the  stat\ifl  of  every  person  on  its  soil.  It  did 
so  in  the  laws  tolcrsiting  slavery.  The  admit* 
ted  slaves,  they  created  slaves  by  the  laws,  and 
they  emancipated  slaves.  They  could  have 
made  any  sort  of  g^des  of  population  they 
thought  fit,  without  violating  the  Constitution, 
or  being  subject  to  the  control  of  this  court. 
How  is  the  case  now?  Every  act  of  the  legis- 
lature that  affects  any  individual  member  of 
the  populaJtion,  by  abridging  the  privileges  or 
immunities  which  he  claims  to  have  as  a 
citizen,  which  affects  his  life,  liberty  or  prop- 
erty arbitrarily,  or  which  denies  him  equal 
protection  of  its  laws,  all  those  become  subject 
to  the  control  or  the  revisory  power  of  this 
court.  The  Constitution,  by  declaring  that 
every  member  in  the  empire  is  its  citizen,  ever}* 
person  bom  within  its  jurisdiction  derives  his 
state  and  condition  from  its  authority  and  at 
the  same  time  stating  to  those  states,  that  this 
eitizen  of  ours  must  not  be  disturbed  in  his 
privileges  or  immunities  or  in  his  life,  liberty, 
or  property,  brings  the  government  into  imme- 
diate contact  with  every  person,  and  gives  to 
every  citizen  a  claim  upon  its  protecting  power. 

Now,  therefore,  when  a  state  makes  a  law 
which  oppresses  any  portion  of  its  own  citizens, 
it  is  just  as  much  the  subject  of  examination 
here  as  it  wa^  in  the  olden  times,  when  they 
made  a  law  affecting  the  privileges  and  im- 
munities of  citizens  of  other  states  of  the  Union. 
Citizens  of  the  different  states  are  all,  without 
discrimination,  or  without  being  affected  by 
any  fact  of  residence,  subject  to  the  same  de- 
gree of  protection. 

Messrs.  T.  J.  Bnrant,  Charles  Allen,  J, 
8,  Black  and  M.  H.  Carpemtar,  for  defend- 
ants in  error : 

1.  The  only  ground  on  which  the  lurisdiction 
of  this  court  can  rest  is^  that  the  charter  is  in 
violation  of  the  Constitution  of  the  United 
States. 

2.  There  is  no  provision  of  the  Constitution 
prior  to  the  14th  Amendment,  which  this 
AmittT  can  be  supposed  to  violate. 

There  is  no  provision  in  the  Constitution  of 
liouisiana  which  prohibits  the  granting  of  such 
charter.  On  the  other  hand,  the  Constitution 
oontains  a  recognition  of  the  power  to  impose 
excises  or  duties  on  particular  occupations,  in 
the  provisicHi  that  "all  places  of  business  or  of 
public  resort  for  which  a  license  is  required  by 
cither  state,  parish,  or  municipal  authority,  shall 
te  deemed  places  of  a  public  character,"  etc. 

So,  under  the  former  Constitution,  statutes 
fanrolving  a  similar  exercise  of  legislative  power 
were  passed  and  upheld. 


See,  Morano  v.  Mayor,  2  La.  217 ;  Pontchav' 
train  R,  v.  Orleans  A  at?.  Co.  15  La.  404. 

And  in  a  later  case  the  doctrine  was  broadly 
laid  down  that  the  power  of  the  legislative  de- 
partment is  supreme,  except  where  restricted 
by  the  Constitution. 

N,  0.  Draining  Co.  etc.  11  La.  Ann.  338. 

The  latter  doctrine  of  the  authority  of  the 
legislature  of  a  sovereign  state  has  been  reit- 
erated and  affirmed,  in  various  phrases,  by  nu- 
merous courts  and  text  writers.  This  author- 
ity, when  not  restricted  by  constitutional  pro- 
visions, is  sometimes  said  to  be  equal  to  the 
power  of  Parliament.  Cooley,  Const.  Lim.  2d 
ed.  85,  88,  89. 

Thorpe  v.  Rutland,  etc.  R.  R.  27  Vt.  142;  City 
of  New  York  v.  Miln,  11  Pet.  138;  Martin  v. 
Waddell,  16  Pet.  410;  Story,  J.,  in  11  Pet.  605; 
Curtis,  J.,  in  13  How.  90;  License  Cases,  6 
Kow.  588;  Ohio  Life  Ins.  Co.  v.  Debolt,  16 
How.  428 ;  License  Tax  Cases,  5  Wall.  470,  18 
L.  ed.  500;  Moor  v.  Veazie,  31  Me.  360;  S.  C, 
32  Me.  343,  S.  C,  on  error,  14  How.  568;  Cush- 
ing's  Law  of  Legislative  Assemblies,  §  717; 
Dwarr.  Stat.  Potter's  ed.  450;  Cooley,  Const. 
Lim.  573;  Gov.  &  Const.  Law,  by  Tiffany,  109; 
Charles  River  Bridge  v.  Warren  Bridge,  7  Pick. 
448,  by  Morton,  J.;  Variok  v.  Smith,  5  Paige, 
160. 

The  foregoing  authorities  amply  show  that 
the  power  of  a  state  is  complete,  unqualified 
and  exclusive  in  relation  to  all  those  powers 
which  relate  to  mere  municipal  legislation  or 
internal  police.  The  legislature  is  the  sole  and 
exclusive  judge  of  whether  a  statute  is  reascm- 
able  and  for  the  benefit  of  the  people.  Judge 
Story  said :  ** Whether  the  grant  of  a  franchise 
is  or  is  not  on  the  whole  promotive  of  the  pub- 
lic interest,  is  a  question  of  fact  and  jud^ent, 
upon  which  different  minds  may  entertain  dif- 
ferent opinions.  It  is  not  to  be  judicially  as- 
sumed to  be  injurious,  and  then  the  grant  to  be 
reasoned  down.  It  is  a  matter  exclusively  con- 
fided to  the  sober  consideration  of  the  legisla- 
ture, which  is  invested  with  full  discretion,  etc. 
.  .  .  "I  know  of  no  power  or  authority  con- 
fided to  the  judicial  department  to  rejudge  the 
decisions  of  the  legislature  upon  such  a  sub- 
ject." Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  605. 

So,  also,  this  court,  in  a  later  case  said: 
"With  the  exception  of  the  powers  surrendered 
by  the  Constitution  of  the  United  States,  the 
people  of  the  several  states  are  unconditionally 
and  absolutely  sovereign  within  their  respective 
territories.  It  follows  that  they  may  impose 
what  taxes  they  think  proper  upon  persons  or 
things  within  their  dominion.  Contracts  are 
sometimes  incautiously  made  by  states,  as  well 
as  individuals,  and  franchises,  imnnunities,  and 
exemptions  from  public  burdens  improvidently 
granted;  but  whether  such  contracts  shall  be 
made  or  not  is  exclusively  for  the  considera- 
tion of  the  state." 

Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  428. 

The  legislature  of  this  coimtry  and  of  En- 
gland furnishes  numerous  ilh^p+'^ations  of  char- 
acteristic features  of  the  prcsdi'     barter. 

Legislation  conferring  ewe  "'-"^a. 

Markets  or  fairs,  commoi g '^p***®  pi**-  ^^ 
not  been  unknown  in  the  qi***^  ^^®  charge* 
late  years  markets  are  eslj^^  *^d  invasion  of 

Parliament  in  England.       ,_  ^ 

V  ;^ssfally  contro- 
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See,  Grrant,  Corp.  155,  182,  for  much  infor- 
mation as  to  markets;  Markets  and  Fairs, 
Clauses'  act  of  1847 ;  St.  10  and  11  Vict.  ch.  14 ; 
1  Steph.  Com.  (6th  ed.)  683;  Dane,  Abr.  11 
Pet.  621,  by  Story,  J. 

Ferries,  bridges,  railroads,  and  turnpikes, 
with  exclusive  privileges,  are  common. 

See,  Charles  River  Bridge  v.  Warren  Bridge, 
7  Pick.  448;  Boston  d  Lowell  Railroad  v..  Sa- 
lem Railroad,  2  Gray,  31 ;  Newhurgh  Turnpike 
Co,  V.  Miller,  5  Johns.  Ch.  Ill,  and  many  other 
cases. 

Exclusive  rights  of  fishing. 

Chalker  v.  Dickinson,  1  Conn.  384 ;  Gould  v. 

James,  6  Cow.  376 ;  Collins  v.  Benbury,  6  Ired. 

118;  Delavcare,  etc,  R,  R.  v.  Stump,  8  Gill  &  J. 

610;  Washb.  Eas.  412;  2  Bl.  Com.  40;  3  Kent, 

'  Com.  6th  ed.  418. 

Exclusive  rights  of  navigation. 

Ogden  v.  Qibbons,  4  Johns.  Ch.  150;  S.  C, 
on  error,  and  9  Wheat.  1 ;  Moor  v.  Veazie,  31 
and  33  Me.  and  S.  C,  on  error,  14  How.  568. 

Cfas  companies  with  exclusive  rights. 

Shepard  v.  Milumukee  Oas  Co.  6  Wis.  547; 
People  V.  Bowen,  30  Barb.  24. 

Telegraph  companies  with  exclusive  rights. 

Cal.  State  Tel.  Co.  v.  Alta  Tel.  Co.  22  Cal. 
398. 

Legislation  imposing  restrictions  and  bur- 
dens. 

It  is  laid  down  generally  that  all  inspection 
laws,  quarantine  laws  and  health  laws  of  every 
description,  belong  to  the  state  government. 

Cfibhons  V.  Ogden,  9  Wheat.  203 ;  yew  York 
V.  Miln,  11  Pet.  141. 

Offensive  trades  of  all  descriptions,  bone- 
boiling  establishments,  petroleum  factories,  liv- 
ery stables,  ten-pin  alleys,  and  the  like,  are 
subjects  of  almost  universal  legislation. 

Restrictions  upon  slaughter-houses  and  the 
keeping  of  animals  are  also  common. 

See,  Pierce  v.  Bartrum,  Cowp.  269;  Player 
V,  Jenkins,  1  Sid.  284 ;  Bosworth  v.  Heme,  Cas. 
t.  Hardw.  405 ;  Butcher's  Co.  v.  Morey,  1  H.  Bl. 
370;  Commonwealth  v.  Patch,  97  Mass.  221; 
Brooklyn  v.  Cleves,  H.  &  D.  231;  Cooper  v. 
Schultz,  32  How.  Pr.  132  j  Milwaukee  v.  Gross, 
21  Wis.  240;  Ex  parte  Shrader,  33  Cal.  280. 

Statutes  for  the  observance  of  the  Lord's  day, 
prohibiting  labor  or  business,  exist  in  many 
states,  and  with  universal  recognition  by  the 
courts. 

Statutes  limiting  the  hours  of  labor,  prohib- 
iting the  employment  of  children,  except  under 
certein  conditions,  in  mechanical  and  manu- 
facturing establishments,  also  exist  in  certain 
states. 

in  many  states,  taxes  are  imposed,  or  ex- 
cises or  duties,  upon  various  lawful  employ- 
ments; for  instance,  upon  attorneys,  auction- 
eers, brokers,  dealers  in  junk  and  second-hand 
articles,  factors,  inn-holders,  keepers  of  intelli- 
gence offices,  pawnbrokers,  peddlers,  pilots,  the- 
aters and  retailers  of  liquors. 

The  general  authority  of  the  legislature  to 
lay  such  burdens  upon  particular  occupations 
has  been  vindy*^^^^  whenever  assailed. 
^  'f&^bUien,  exceP  ^'«'^»  12  Mo.  268 ;  Common- 
Honed    by    seven*  Cush.  493. 
loiowledge  of  the  IP  ^^  Massachusetts,  adopted 
people;  and  this   he  following  provisions: 
The  words  of  Lord»m  free  and  equal,  and  have 
308  ential  and  inalienable  rights; 


among  which  may  be  ranked  the  right  of  ae- 
quiring,  possessing  and  protecting  property." 

No  man,  nor  corporation,  or  association  of 
men,  have  any  other  title  to  obtain  advantages, 
or  particular  and  exclusive  privileges,  distinct 
from  those  of  the  community,  than  what  arises 
from  the  consideraticm  of  sen'ices  rendered  to 
the  public ;  and  this  title  beinff  in  nature  neith- 
er hereditary  nor  transmissible  to  children,  or 
descendants,  or  relatives  by  blood,  the  idea  of 
a  man  bom  a  magistrate,  lawgiver,  or  judge,  is 
absurd  and  unnatural.  Dec.  of  Rights,  arts.  1 
and  6. 

Yet  it  was  long  since  held  that  the  first  of 
these  provisions  did  not  prevent  the  legislature 
from  imposing  a  license  fee  on  particular  occu- 
pations. 

In  Portland  Bank  v.  Apthorp,  12  Mass.  255, 
the  court  says  a  reasonable  revenue  may 
be  exacted  by  the  legislature  on  certain  ''means 
of  acquiring  property" — ^"the  privil^e  of 
using  particular  branches  of  busmess  or  em- 
ployment, as  the  business  of  an  auctioneer, 
of  an  attorney,  of  a  tavern  keeper,  of  a  retailer 
of  spirituous  liquors,"  etc.  "Every  man  has  a 
natural  right  to  exercise  either  of  these  employ- 
ments, free  of  tribute,  as  much  as  a  husband- 
mail  or  mechanic  has  to  use  his  particular  call- 
ing." (p.  256).  "According  to  tlie  Constitu- 
tion, there  can  be  no  doubt  that  the  legislature 
might  as  well  exact  a  fee  or  tribute  from  bro- 
kers, factors  or  commission  merchants  for  the 
privilege  of  transacting  their  business,  as  from 
auctioneers,  or  inn-holders,  or  retailers,  or  at- 
torneys." ( p.  257 ) .  "Every  man  has  the  im- 
plied permission  of  the  government  to  carry  on 
any  lawful  business ;  and  there  is  no  difference 
in  the  right  between  those  which  require  a 
license  and  those  which  do  not,  except  in  the 
prohibition,  either  express  or  implied,  where  a 
license  is  required."     (p.  258). 

That  decision  was  amrmed  on  great  consid- 
eration, in  Com.  v.  People's  Savings  Bank,  5 
Allen,  431 ;  Attorney-General  v.  Bay  State  Jlfin- 
ing  Co.  99  Mass.  152,  where  the  language 
above  quoted  is  referred  to  and  approved ;  Com, 
V.  Provident  Inst,  for  Savings  and  Com.  v.  Ham' 
ilton  Mfg.  Co.  12  Allen,  312,  298;  the  decisions 
in  the  two  latter  cases  having  been  affirmed  on 
error  by  this  court.  See  Providence  Inst.  v. 
Mass.  6  Wall.  611,  18  L.  ed.  907. 

The  decision  in  the  same  state,  that  the  stat- 
ute requiring  peddlers  to  obtain  a  license  and 
pay  a  fee  was  constitutional,  has  been  cited  be- 
fore. 

Comth,  V.  Ober,  12  Cush.  493. 

Likewise,  in  the  same  state  a  statute  confer* 
ring  an  exclusive  privilege  upon  a  railroad  com- 
pany has  been  held  to  be  not  within  the  consti- 
tutional prohibition. 

King  v.  Tirrell,  2  Gray,  331. 

Tlie  provisions  of  the  Constitution  have  not 
been  deemed  to  extend  to  such  cases. 

This  state  has  been  selected  as  an  illustration 
because  the  Constitution  was  adopted  long  ago, 
the  construction  above  referred  to  was  contem- 

{)oraneous  with  its  adoption,  or  nearly  so,  and 
las  been  long  accjuiesced  in. 

Other  illustrations  to  the  same  effect  might 
be  given,  if  necessary.  But  the  validity  of  such 
legislaticm,  under  similar  constitutional  provi- 
sions, is  recognized  in  the  general  treatises,  and 
is  hardly  open  to  question. 
See,  Cooiey,  Const.  Idm.  390. 
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Nor  is  it  open  to  question,  at  the  present 
time,  that  until  the  adoption  of  the  14th  Amend- 
ment, it  was  fully  within  the  power  of  any 
state  legislature  to  pass  a  law  declaring  occu- 
pations unlawful  which  were  before  lawful, 
and  imposing  burdens  and  restrictions  upon  oc- 
cupations then  lawful.  Legislation  concerning 
the  employment  of  selling  liquor  and  carrying 
on  lotteries,  in  certain  states,  has  changed  oc- 
cupations which  were  lawful  into  unlawful  oc- 
cupations, and  has  interfered  with  the  acquisi- 
tion of  property,  by  those  who  were  engaged  in 
those  occupations;  and  has  abridged  their  nat- 
ural rights,  and  prevented  them  from  laboring 
in  their  chosen  employment ;  but  the  validity  of 
that  legislation  has  been  established  by  this 
court. 

The  charter,  in  the  present  case,  falls  within 
these  principles.  It  conferred  certain  exclusive 
privileges,  but  it  was  upon  the  consideration  of 
moneys  to  be  expended  and. duties  to  be  per- 
formed by  the  corporation  for  the  public  benefit. 
^  The  company  was  bound  to  expend  very  large 
Bums  of  money  in  the  first  instance,  in. prepar- 
ing for  the  accommodation  of  the  public,  and 
continuously  to  perform  duties  for  the  benefit 
of  the  public  It  was  bound  alike  to  the  pro- 
visions of  the  diarter  and  by  the  Constitution 
of  Louisiana,  to  maintain  a  public  slaughter- 
house, where  all  persons  might  resort  for  the 
purpose  (^  slaughtering  their  animals,  upon  the 
8ame  terms.  Ae  company  owed  duties  to  the 
public,  which  it  was  bound  to  perform,  under 
penal^  of  the  forfeiture  of  its  charter  and  a 
fine,  and  it  might,  moreover,  be  indicted  for 
the  non-performance  of  them. 

It  is  apparent  that  these  sums  to  be  thus  ex- 
pended and  these  duties  to  be  performed,  fur- 
nished a  substantial  consideration  for  the 
granting  of  the  charter.  The  legislature  deemed 
it  an  adequate  consideration.  The  supreme 
court  of  the  state  has  found  no  reason  for  set- 
ting aside  the  judgment  of  the  legislature. 

Shall  this  court  revise  the  judgment  of  the 
kgislatore  upon  a  question  like  this? 

This  diarter  does  not  come  within  the  legal 
meaning  of  the  word  "monopoly."  A  monop- 
oly is  an  exclusive  privilege  granted  without 
consideration. 

Any  man  with  capital  or  credit  enough  to 

grocure  the  necessary  animals  may  now  be  a 
utcher.  This  charter,  therefore,  is  not  a  mo- 
nopoly, in  the  sense  that  it  prevents  anybody 
from  being  a  butcher ;  instead  of  that,  it  makes 
it  easier  to  be  a  butcher  than  it  was  before.  It 
is  not  a  monopoly  in  the  sense  that  it  confers 
exclusive  privileges  without  consideration. 
And  this  is  the  legal  test  of  a  monopoly. 

Sec,  Charles  River  Bridge  v.  Warren  Bridge,  1 1 
Pet.  567,  per  McLean,  J.  "A  monopoly  is  that 
whidi  has  been  granted  without  consideration. 
The  accommodation  afforded  to  the  public  by 
the  CSiarles  River  Bridge  and  the  annuity  paid 
to  the  College  constitute  a  valuable  oonsii&ra- 
tion  for  the  privilege  granted  b^  the  charter." 
And  in  the  same  case,  Mr.  Justice  Story  said: 
"As  long  ago  as  the  case  in  the  Year  Book,  22, 
Hen«  VL,  14,  the  difference  was  pointed  out  in 
the  argument  between  such  grants  as  involve 
public  duties  and  public  matters,  for  the  com« 
mon  benefit  of  the  people,  and  such  as  are  for 
mere  private  benefit,  involving  no  such  consid- 
eiation."  p.  639;  see,  also,  7  Pick.  448;  3 
Kat,  Com.  6th  ed.  358,  and  note 
16  Wall. 


It  is  not  necessary,  therefore,  in  the  present 
case,  to  fall  back  upcm  the  doctrine  that  the 
legislative  power  of  a  sta;te  extends  to  the 
granting  oi  strict  monopolies;  because  this 
charter  is  not  a  monopoly.  But  Chief  Justice 
Gibson  did  not  shrink  from  the  assertion  that 
monopolies  were  not  inconsistent  with  the  laws 
of  Pennsylvania.  (Jommonweaiih  v.  Canal 
Comrs.  5  Watts  &  S.  388. 

And  the  power  of  Parliament  to  grant  mo- 
nopolies has  not  been  denied. 

Grant,  Corp.  34. 

Two  cases  have  been  chiefly  relied  on  in  oppo- 
sition to  these  views:  Nortoich  Gas  Light  Co, 
V.  Norwich  Cily  Oas  Co.  25  Conn.  19,  and  Chi- 
cago V.  Rumpff,  45  111.  90. 

The  Connecticut  case  differs  from  the  present 
in  this:  that  the  company  there  was  under  no 
obligation  to  make  gas  at  all;  or,  if  gas  should 
be  made,  the  company  might  refuse  to  supply 
it  to  any  particular  citizen.  The  company  owed 
no  duties,  and  incurred  no  obligations.  There 
was,  therefore,  no  consideration  for  that  char- 
ter, and  it  might  with  reason  be  called  a  monop- 
oly. Assuming  it  to  be  a  monopoly,  the  court 
thought  it  unconstitutional;  a  conclusion  not 
assented  to  by  Chief  Justice  Gibson  in  Common' 
wealth  V.  Canal  Comrs.  5  Watts  &  S.  388. 

Whether  the  decision  of  the  Connecticut  case 
was  right  or  wrong,  that  case  differs  from  the 
present  in  the  very  particular  upon  which  the 
decision  chiefly  rests. 

In  the  Illinois  case  the  power  of  the  legisla- 
ture to  authorize  such  a  city  ordinance  as  there 
deemed  invalid  was  not  questioned  by  the 
court.  The  ordinance  was  invalid  because  not 
authorized  by  the  legislature. 

The  provision  in  this  charter  for  the  inspec- 
tion of  animals  designed  to  be  eaten,  is  so  mani- 
festly an  appropriate  matter  of  legislation  as  to 
require  no  extended  comment.  It  is  similar  in 
principle  to  the  common  inspection  laws,  which 
in  different  stetes  reach  a  very  great  variety  of 
articles. 

Assuming,  therefore,  that  the  present  charter 
would  not  be  in  violation  of  any  provisions  of 
the  Constitution  of  the  United  States  prior  to 
the  adoption  of  the  14th  Amendment,  the  ques- 
tion remains,  whether  the  adoption  of  that 
Amendment  involves  the  surrender  on  the  part 
of  all  the  states,  to  the  general  government, 
of  all  right  of  legislation  of  this  character. 

So  far  as  can  be  judged  by  public  debates 
upon  the  subject,  it  was  certainly  never  in- 
tended or  contemplated  that  this  Amendment 
should  receive  such  construction.  Have  Con- 
gress and  the  whole  natioii  been  deceived,  mis- 
led, mistaken?  Have  they  done  that  which 
they  did  not  intend  te  do? 

The  language  of  the  Amendment  is  as  fol- 
lows : 

"No  stete  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  nor  shall 
any  stete  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  or  deny 
to  any  person  within  ite  jurisdi'"*^ion  the  equal 
protection  of  ite  laws."  -house 

Taken  in  the  broadest  sens '^.j^^  the^charcH 
would  prohibit  any  stete  froi      -^  invasion  of 
existing  privileges  of  any  citizc^ 
Stetes,  or  from  enforcing  any  Agsfally  contro- 
acted  which  abridges  any  privii  403 


36-130 


Supreme  Court  of  tue  United  States. 


Deo.  Term, 


cities  of  citizenB.  It  operates  as  a  repeal  of  all 
laws  which  abridge  privileges  or  immunities  of 
citizens. 

Taking  it  broadly,  therefore,  this  Amendment 
will  have  the  following  results: 

(a)  Repeal  all  laws  imposing  license  fees  up- 
on any  particular  employments,  lawful  to  pur- 
sue under  the  common  law. 

(6)  Repeal  all  laws  regulating  the  mode  car- 
xying  on  any  lawful  employments — all  offen- 
sive or  dangerous  trades  and  articles. 

(o)  Repeal  all  existing  laws  restraining  the 
manufacture  or  sale  of  intoxicating  liquors, 
restraining  lotteries,  etc. 

( d )  Repeal  all  existing  laws  as  to  the  observ- 
ance of  the  Lord's  day,  prohibiting  labor  or 
business  thereon. 

(e)  Repeal  all  existing  laws  regulating  and 
fixing  the  hours  of  labor,  and  prohibiting  the 
employment  of  children,  women,  and  men  in 
any  particular  occupations  or  places  for  more 
than  a  certain  number  of  hours  per  day. 

(f)  Repeal  all  existing  charters  and  laws 
conferring  exclusive  privileges  heretofore  ad- 
judged constitutional  and  valid. 

(g)  Preventing  any  legislature  from  passing 
any  new  statutes  abridging  the  natural  liberty 
of  citizens  in  respect  to  any  of  these  or  kindred 
matters. 

(h)  Bring  within  the  jurisdiction  of  this 
court  all  questions  relating  to  any  of  these  kin- 
dred subjects,  and  deprive,  the  legislatures  and 
state  courts  of  the  several' states  from  regulat- 
ing and  settling  tlieir  internal  affairs. 

There  is  no  occasion  to  ^ive  any  such  broad 
significance  to  the  words  '^privileges  and  im- 
munities.'' 

The  true  method  of  constitutional  interpreta- 
tion is ;  not  to  take  a  provision  from  its  connec- 
tion and  consider  it  by  itself  alone,  but  to  con- 
sider it  with  reference  to  all  other  provisions 
upon  the  same  or  kindred  subjects,  and  to  the 
state  of  things  in  which  it  had  its  origin. 

The  letter  killeth. 

Various  illustrations  might  be  given  of  de- 
partures from  a  literal  construction  of  constitu- 
tional provisions. 

The  prohibition  of  ex  post  facto  laws  is  held 
by  judicial  construction  to  have  reference  only 
to  crimes. 

Oalder  v.  Bull,  3  Dall.  390. 

The  right  conferred  by  certain  state  Consti- 
tutions for  every  subject  to  produce  all  proofs 
favorable  to  him,  and  be  fully  heard  in  his  de- 
fense, gives  no  right  to  attend  the  investigation 
of  his  case  by  the  grand  jury. 

The  right  to  meet  witnesses  face  to  face  does 
not  exclude  proof  of  dying  declarations. 

Commonwealth  v.  Richards,  18  Pick.  437. 

The  provision  that  no  person  "shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself,"  was  held  in  New  York  not  to 
render  invalid  a  statute  against  bribery,  which 
required  participators  to  testify  against  each 
other,  with  a  provision  that  their  testimony 
80  given  should  not  be  used  against  themselves. 

People  V.  Hackley,  24  N.  Y.  81 ;  see,  also.  Per- 

rine  v.  Striker  J  Paige,  698 ;  Henry  v.  Bank  of 

8alifi£L  \'*'J„J^;  Redf.,  section  in  1  Greenl. 
Tp.  fc*A4cQ    Dy    seve. 

toowledge  of  the  i^g  the  right  of  trial  by 
S^e^w^rJf  L^^  ^^  ^PP^^-^^^  ^^  proceedings 
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These  are  but  illustrations. 

The  phrase  "privileges  and  immunities  of 
citizens"  is  not  used  for  the  first  time  in  this 
Amendment.  The  original  Constitution  pro- 
vided "that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states."  The  privileges 
and  immimities  here  contemplated  are  those 
which  are  fundamental,  as,  for  instance,  the 
right  of  going  into  any  state  for  the  purpose  of 
residing  therein;  the  right  of  taking  up  one's 
residence  therein,  and  becoming  a  citizen;  the 
right  of  free  entrance  and  exit,  and  passage 
through;  the  protection  of  the  laws  affecting 
personal  liberty. 

See  Vorfield  v.  Coryell,  4  Wash.  C.  C.  381 ; 
Bennett  v.  Boggs,  Bald.  60 ;  Smith  v.  Maryland, 
18  How.  71,  15  L.  ed.  269;  Paul  v.  Virginia,  8 
Wall.  180,  19  L.  ed.  360;  Dunham  v.  Lamphere, 
3  Gray,  270. 

There  is  no  reason  for  giving  any  more  ex- 
tensive signification  to  this  phrase,  as  used  in 
the  Amendment,  than  was  given  to  it  as  used  in" 
the  original  Constitution. 

The  design  establishing  this  amendment  to 
the  Constitution  Was  simple  and  well  known. 
It  was  to  assure  to  all  citizens  and  persons  the 
same  rights  enjoyed  by  white  citizens  and  per- 
sons. Every  citizen  should  enjoy  the  same 
rights  as  white  citizens.  Every  person  should 
enjoy  the  same  protection  of  the  laws  as  white 
persons. 

This  view  of  this  amendment  has  been  sub- 
stantially recognized  in  California. 

People  V.  Brady,  40  Cal.  198;  see,  also,  PeO' 
pie  y.  Washington,  36  Cal.  658,  and  in  North 
Carolina  v.  ffairston,  63  N.  C.  452;  see,  also, 
State  V.  Underwood,  lb,  98. 

The  same  view  is  obviously  taken  by  Judge 
Cooley,  of  Michigan,  in  Cooley,  Const.  Lim. 
573,  n.  597. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  cases  are  brought  here  by  writs  of 
error  to  the  supreme  court  of  the  state  of 
Louisiana.  They  arise  out  of  the  efforts  of  the 
butchers  of  New  Orleans  to  resist  the  Crescent 
City  Live-Stock  Landing  &  Slaughter-House 
Company  in  the  exercise  of  certain  powers  con- 
ferred by  the  charter  which  created  it,  and  whidi 
was  granted  by  the  legislature  of  that  state. 

llie  cases  named  above,  with  others  which 
have  been  brought  here  and  dismissed  by  agree- 
ment, were  all  decided  by  the  supreme  court 
of  Louisiana  In  favor  of  the  Slaughter-House 
Company,  as  we  shall  hereafter  call  it  for  the 
sake  of  brevity,  and  these  writs  are  brought  to 
reverse  those  decisions. 

The  records  were  filed  in  this  court  in  1870, 
and  were  argued  before  it  at  length  on  a  mo- 
tion made  by  plaintiffs  in  error  for  an  order  in 
the  nature  of  an  injunction  or  supersedeas, 
•pending  the  action  erf  the  court  on  the  [♦SS 
merits.  The  opinion  on  that  motion  is  reported 
in  10  Wall.  273,  19  L.  ed.  915. 

On  account  of  the  importance  of  the  questions 
involved  in  these  cases  they  were,  by  permission 
of  the  court,  taken  up  out  of  their  order  on  the 
docket  and  argued  in  January,  1872.  At  that 
hearing  one  of  the  justices  was  absent,  and  it 
was  found,  on  consultation,  that  there  was  a  di- 
versity of  views  among  those  who  were  present, 
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Impressed  with  the  gravity  of  the  questions 
raised  in  the  argument,  the  court  under  these 
areonistanoes  ordered  that  the  cases  be  placed 
on  the  calendar  and  re-ar^ed  before  a  full 
bench.  This  argument  was  had  early  in  Febru- 
ary last. 

Preliminary  to  the  consideration  of  those 
questions  is  a  motion  by  the  defendants  to  dis- 
miss the  cases,  on  the  ground  that  the  contest  be- 
tween the  parties  has  been  adjusted  by  an  agree- 
ment made  since  the  records  came  into  this 
court,  and  that  part  of  that  agreement  is  that 
these  writs  should  be  dismiss^.  This  motion 
was  heard  with  the  argument  on  the  merits,  and 
was  much  pressed  by  counsel.  It  is  supported 
by  affidavits  and  by  copies  of  the  written  agree- 
ment relied  on.  It  is  sufficient  to  say  of  these 
that  we  do  not  find  in  them  satisfactory  evi- 
dence that  the  agreement  is  binding  upon  all 
the  parties  to  the  record  who  are  named  aa 
plaintiffs  in  the  several  writs  of  error,  and  that 
there  are  parties  now  before  the  court,  in  each 
of  the  three  cases,  at  the  head  of  this  case,  who 
have  not  consented  to  their  dismissal,  and  who 
are  not  bound  by  the  action  of  those  who  have 
so  consented.  They  have  a  right  to  be  heard, 
and  the  motion  to  dismiss  cannot  prevail. 

The  records  show  that  the  plaintiffs  in  error 
relied  upon,  and  asserted  throughout  the  entire 
course  of  the  litigation  in  the  st^te  courts,  that 
the  grant  of  privileges  in  the  charter  of  de- 
fendant, whidi  they  were  contesting,  was  a  vio- 
lation of  the  most  important  provisions  of  the 
13th  and  14th  articles  of  Amendment  of  the 
Constitution  of  the  United  States.  The  juris- 
59*]  diction  and  the  duty  of  this  court  *to  re- 
view the  judgment  of  the  state  court  on  those 
questions  is  dear  and  is  imperative. 

The  statute  thus  assailed  as  unconstitution- 
al was  paased  March  8,  1869,  and  is  entitled 
^'An  Act  to  Protect  the  Health  of  the  City  of 
New  Orleans,  to  Locate«the  Stodc-landings  and 
Slaughter-houses,  and  to  Incorporate  the  Cres- 
eent  City  Live-Stodc  Landing  and  Slaughter- 
House  dompany." 

The  Ist  section  forbids  the  landing  or  slaugh- 
tering of  animals  whose  flesh  is  intended  for 
food,  within  the  city  of  New  Orleans  and  other 
parishes  and  boundaries  named  and  defined ;  or 
the  keeping  or  establishing  any  slaughter- 
houses or  (ibattaira  within  those  limits  except 
by  the  corporation  thereby  created,  which  is 
also  limited  to  certain  places  afterwards  men- 
taooed.  Suitable  penalties  are  enacted  for  vio- 
laiioos  of  this  pronibition. 

The  2d  section  designates  the  corporators, 
gives  the  name  to  the  corporation,  and  confers 
on  it  the  usual  corporate  powers. 

The  3d  and  4th  section  authorize  the  com- 
pany to  establish  and  erect  within  certain  ter- 
ritorial limits,thereindefined,oneor  more  stock- 
yards, stock-landings,  and  slaughter-houses, 
and  impose  upon  it  the  duty  of  erecting,  on  or 
before  the  first  day  of  June,  1869,  one  grand 
slaughter-house  of  sufficient  capacity  for 
slaughtering  ^ve  hundred  animals  per  day. 

It  declares  that  the  company,  after  it  shall 
have  prepared  all  the  necessary  buildings, 
yards,  ana  other  conveniences  for  that  purpose, 
shall  have  the  sole  and  exclusive  privilege  of 
conducting  and  carrying  on  the  live-stock  land- 
ing and  slaughter-house  business  within  the 
limits  and  privil^;e  granted  by  the  act,  and 
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that  all  such  animals  shall  be  landed  at  the 
stock  landing  and  slaughtered  at  the  slaughter- 
houses of  the  company,  and  nowhere  else. 
Penalties  are  enacted  for  infractions  of  this 
provision,  and  prices  fixed  for  the  maximum 
charges  of  the  company,  for  each  steamboat 
and  for  each  animal  landed. 

Section  5  orders  the  closing  up  of  all  other 
stock-landings  *and  slaughter-houses  aft*  [*60 
er  the  first  day  of  June,  in  the  parishes  of  Or- 
leans, Jefferson,  and  St.  Bernara,  and  makes  it 
the  duty  of  the  company  to  permit  any  person 
to  slaughter  animals  in  their  slaughter-houses 
under  a  heavy  penalty  for  each  refusal.  Anoth- 
er section  fixes  a  limit  to  the  charges  to  be  made 
by  the  company  for  each  animal  so  slaughtered 
iu  their  building,  and  another  provides  for  an 
inspection  of  all  animals  intended  to  be  so 
slaughtered,  by  an  officer  appointed  by  the  gov- 
ernor of  the  stiite  for  that  purpose. 

These  arc  the  principal  features  of  the  stat- 
ute, and  are  all  that  have  any  bearing  upon  the 
questions  to  be  decided  by  us. 

This  statute  is  denounced  not  only  as  creat- 
ing a  monopoly  and  conferring^  odious  and  ex- 
clusive privileges  upon  a  small  number  of  per- 
sons at  the  expense  of  the  great  body  of  the 
community  of  New  Orleans,  but  it  is  asserted 
that  it  deprives  a  large  and  meritorious  class  of 
citizens,  the  whole  of  the  butchers  of  the  city, 
of  the  right  to  exercise  their  trade,  the  busi- 
ness to  which  they  have  been  trained  and  on 
which  they  depend  for  the  support  of  them- 
selves and  their  families;  and  that  the  unre- 
stricted exercise  of  the  business  of  butchering  is 
necessary  to  the  daily  subsistence  of  the  popu- 
lation of  the  city. 

fiut  a  critical  examination  of  the  act  hardly 
justifies  these  assertions. 

It  is  true  that  it  ^ants,  for  a  period  of  twen- 
ty-five years,  exclusive  privileges.  And  whether 
those  privileges  are  at  the  expense  of  the  com- 
munitv  in  the  sense  of  a  curtailment  ot  any  of 
their  f imdamental  rights,  or  even  in  the  sense  of 
d<»ng  them  an  injury,  is  a  question  open  to  con- 
siderations to  be  hereafter  stated.  But  it  is  not 
true  that  it  deprives  the  butchers  of  the  right  to 
exercise  their  trade,  or  imposes  upon  them  any 
restriction  incompatible  with  its  successful  pur- 
suit, or  furnishing  the  people  of  the  city  with 
the  necessary  daily  supply  of  animal  food. 

The  act  divides  itself  into  two  main  grants 
of  privilege,  the  one  in  reference  to  stock-land- 
ings and  stock-yards,  and  *the  other  to  [*61 
slaughter-houses.  That  the  landing  of  live- 
stock in  large  droves,  from  steamboats  on  the 
bank  of  the  river,  and  from  railroad  trains, 
should,  for  the  safety  and  comfort  of  the  peo- 
ple and  the  care  of  the  animals,  be  limited 
to  proper  places,  and  those  not  numerous,  needs 
no  argument  to  prove  it.  Nor  can  it  be  injuri- 
ous to  the  general  community  that  while  the 
duty  of  making  ample  preparation  for  this  is 
imposed  upon  a  few  men,  or  a  corporation,  they 
should,  to  enable  them  to  do  it  successfully, 
have  the  exclusive  rif  ht  of  providing  such  land- 
ing places,  and  receiving  a  fair  compensation 
for  the  service. 

It  is,  however,  the  slaughter-house  privilege, 
which  is  mainly  relied  on  to  justify  the  charges 
of  gross  injustice  to  the  public,  and  invasion  of 
private  right. 

it  is  not,  and  cannot  be  successfully  contro- 
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verted,  thai  it  is  both  the  right  and  the  duty  of 
the  legislative  body,  the  supreme  power  of  the 
state  or  municipality,  to  prescribe  and  de- 
termine the  localities  where  the  business  of 
slaughtering  for  a  great  city  may  be  conducted. 
To  do  this  (Sfectively  it  is  indispensable  that  all 
persons  who  slaughter  animals  for  food  shall 
do  it  in  those  places  and  nowhere  else. 

The  statute  under  consideration  defines  these 
localities  and  forbids  slaughtering  in  any  other. 
It  does  not,  as  has  been  asserted,  prevent  the 
butdier  from  doing  his  own  slaughtering.  On 
the  contrary,  the  Slaughter-House  Company  is 
required,  under  a  heavy  penalty,  to  permit  any 
person  who  wishes  to  do  so,  to  slaughter  in  their 
houses ;  and  they  are  bound  to  make  ample  pro- 
vision for  the  convenience  of  all  the  slaughter- 
ing for  the  entire  city.  The  butcher,  then,  is 
still  permitted  to  slaughter,  to  prepare,  and  to 
sell  his  own  meats;  but  he  is  required  to 
slaughter  at  a  specified  place  and  to  pay  a  rea- 
sonable compensation  for  the  use  of  the  accom- 
modations furnished  him  at  that  place.  , 

The  wisdom  of  the  monopoly  granted  by  the 
legislature  may  be  open  to  question,  but  it  is 
difficult  to  see  a  justification  for  the  assertion 
that  the  butchers  are  deprived  of  the  ri^ht  to 
labor  in  their  occupation,  or  the  people  of  their 
daily  service  in  preparing  food,  or  how  this 
62*]  statute,  witn  the  *duties  and  guards  im- 
posed upon  the  company,  can  be  said  to  destroy 
the  business  of  the  butcher,  or  seriously  inter- 
fere with  its  pursuit. 

The  power  nere  exercised  by  the  legislature 
of  Louisiana  is,  in  its  essential  nature,  one 
which  has  been,  up  to  the  present  period  in  the 
constitutional  history  of  this  country,  always 
conceded  to  belong  to  the  states,  however  it  may 
now  be  questioned  m  some  of  its  details. 

"Unwholesome  trades,  slaughter-houses,  op- 
erations offensive  to  the  senses,  the  deposit  of 
powder,  the  application  of  steam  power  to  pro- 
pel cars,  the  building  with  combustible  materi- 
als, and  the  burial  of  the  dead,  may  all,*'  says 
Chancellor  Kent,  2  Com.  340,  **be  interdicted 
by  law,  in  the  midst  of  dense  masses  of  popu- 
lation, on  the  general  and  rational  principle, 
that  every  person  ought  so  to  use  his  property 
as  not  to  injure  his  neighbors;  and  that  private 
interests  must  be  made  subservient  to  the  gen- 
eral interests  of  the  commimity.*'  This  is  called 
tJie  police  power;  and  it  is  declared  by  Chief 
Justice  Shaw  that  it  is  much  easier  to  perceive 
and  realize  the  existence  and  sources  of  it  than 
to  mark  its  boundaries,  or  prescribe  limits  to 
its  exercise.    Com,  v.  Alger,  7  Cush.  84. 

This  power  is,  and  must  be  from  its  very  na- 
ture, incapable  of  any  very  exact  definition  or 
limitation.  Upon  it  depends  the  security  of 
social  order,  the  life  and  health  of  the  citizen, 
the  comfort  of  an  existence  in  a  thickly  popu- 
lated community,  the  enjoyment  of  private  and 
social  life,  and  the  beneficial  use  of  property. 

"It  extends,"  says  another  eminent  judge,  "to 
the  protection  of  the  lives,  limbs,  health,  comfort 
and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state;  .  .  and  persons 
and  property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  in  order  to  secure  the  gen- 
eral comfort,  health  and  prosperity  of  the  s&te. 
Of  the  perfect  right  of  the  legislature  to  do  this 
no  question  ever  was,  or,  upon  acknowlec^ed 
general  principles,  ever  can  be  made,  so  far  as 


natural  persons  are  concerned."  Thorpe  v.  Rut. 
dc  B.  R.  Co,  27  Vt.  149. 

*The  regulation  of  the  place  and  man-  [♦63 
ner  of  conducting  the  slaughtering  of  animals, 
and  the  business  of  butchering  within  a  city, 
and  the  inspection  of  the  animals  to  be  killed 
for  meat,  and  of  the  meat  afterwards,  are 
among  the  most  necessary  and  frequent  exer- 
cises of  this  power.  It  is  not,  therefore,  needed 
that  we  should  seek  for  a  comprehensive  defini- 
tion, but  rather  look  for  the  proper  source  of 
its  exercise. 

In  Qibhona  v.  Ogden,  9  Wheat.  203,  Chief 
Justice  Marshall,  speaking  of  inspection  laws 
passed  by  the  states,  says:  "They  form  a  por- 
tion of  that  immense  mass  of  legislation  which 
controls  everything  within  the  territory  of  a 
state  not  surrendered  to  the  general  govern- 
ment— all  of  which  can  be  most  advantageously 
administered  by  the  states  themselves.  Inspec- 
tion laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  r^ulating  the 
internal  commerce  of  a  state,  and  those  which 
respect  turnpike  roads,  ferries,  etc,  are  compo- 
nent parts.  No  direct  general  power  over  these 
objects  is  granted  to  Congress ;  and  consequent- 
ly they  remain  subject  to  state  legislation." 

The  exclusive  authority  of  state  legislation 
over  this  subject  is  strikingly  illustrated  in  the 
case  of  IJexo  Ywk  v.  Miln,  1 1  Pet.  102.  In  that 
case  the  defendant  was  prosecuted  for  failing  to 
comply  with  a  statute  of  New  York  which  re- 
quired every  master  of  a  vessel  arriving  from  a 
foreign  port,  into  that  of  New  York  city,  to 
report  the  names  of  all  his  passengers,  with  cer- 
tain particulars  of  their  age,  occupation,  last 
place  of  settlement,  and  place  of  their  birth.  It 
was  argued  that  this  act  was  an  invasion  of  the 
exclusive  right  of  Congress  to  regulate  com- 
merce. And  it  cannot  be  denied  that  such  a 
statute  operated  at  least  indirectly  upon  the 
commercial  intercourse  between  the  citizens  of 
the  United  States  and  of  foreign  countries.  But 
notwithstanding  this  it  was  held  to  be  an  exer- 
cise of  the  police  power  properly  within  the  con- 
trol of  the  state,  and  unaffected  by  the  clause 
of  the  Constitution  which  conferred  on  Con- 
gress the  right  to  regulate  commerce. 

*To  the  same  purpose  are  the  recent  [^64 
cases  of  The  License  Tax,  6  Wall.  471,  18  L. 
ed.  600,  and  United  States  v.  De  Witt,  9  Wall. 
41,  19  L.  ed.  593.  In  the  latter  case  an  act  of 
Congress  which  undertook  a's  a  part  of  the  in- 
ternal revenue  laws  to  make  it  a  misdemeanor 
to  mix  for  sale  naphtha  and  illuminating  oils, 
or  to  sell  oil  of  petroleum  inflammable  at  less 
than  a  prescribed  temperature,  was  held  to  be 
void,  because  as  a  police  regulation  the  power 
to  make  such  a  law  belonged  to  the  states,  and 
did  not  belong  to  Congress. 

It  cannot  be  denied  that  the  statute  under 
consideration  is  aptly  framed  to  remove  from 
the  more  densely  populated  part  of  the  city  the 
noxious  slaughter-houses,  and  large  and  offen- 
sive collections  of  animals  necessarily  incident 
to  the  slaughtering  business  of  a  large  city  and 
to  locate  them  where  the  convenience,  health, 
and  comfort  of  the  people  require  they  shall  be 
located.  And  it  must  be  conceded  that  the 
means  adopted  by  the  act  for  this  purpose  are 
appropriate,  are  stringent  and  effectual.  But  it 
is  said  that^  in  creating  a  corporation  for  this 
purpose,  and  conferring  upon  it  exclusive  privi- 
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kge^-privil^s  which  it  is  said  constitute  a 
monopoly  —  &e  legislature  has  exceeded  its 
power.  If  this  statute  had  imposed  on  the  city 
of  New  Orleans  precisely  the  same  duties,  ac- 
ootnpanied  by  the  same  privileges,  which  it  has 
on  tiie  corporation  which  it  created,  it  is  be- 
lieved that  no  question  would  have  been  raised 
as  to  its  constitutionality.  In  that  case  the  ef- 
fect on  the  butchers  in  pursuit  of  their  occupa- 
tion and  on  the  public  would  have  been  the  same 
as  it  is  now.  Why  cannot  the  legislature  confer 
the  same  powers  on  another  corporation,  cre- 
ated for  a  lawful  and  useful  public  object,  that 
it  can  (m  the  municipal  corporation  already  ex- 
isting? That  wherever  a  legislature  has  the 
right  to  acccmiplish  a  certain  result,  and  that 
result  is  best  attained  by  means  of  a  corpora- 
tion, it  has  the  right  to  create  such  a  corpora- 
tion and  to  endow  it  with  the  powers  necessary 
to  effect  the  desired  and  lawful  purpose,  seems 
hardly  to  admit  of  debate.  The  proposition  is 
ably  discussed  and  aflBrmed  in  the  case  of  Mo- 
Cuttoch  V.  Maryland,  Wheat.  316;  in  relation 
66*]  to  the  power  of  Congress  to  organize  *the 
Bank  of  the  United  States  to  aid  in  the  fiscal 
operations  of  the  government. 

It  can  readily  be  seen  that  the  interested 
irigihuice  of  the  corporation  created  by  the 
Looisiana  legislature  will  be  more  efficient  in 
enforcing  the  limitation  prescribed  for*  the 
stock-landing  and  slaughtering  business  for  the 
good  of  the  city  than  the  ordinary  efforts  of  the 
officers  of  the  law. 

Unless,  therief ore,  it  can  be  maintained  that 
the  exclusive  privilege  granted  by  this  charter 
to  the  corporation  is  beyond  the  power  of  the 
legislature  of  Louisiana,  there  can  be  no  just 
exception  to  the  validity  of  the  statute.  And 
in  this  respect  we  are  not  able  to  see  that  these 
privileges  are  especially  odious  or  objection- 
able. The  duty  imposed  as  a  consideration  for 
the  privilege  is  well  defined,  and  its  enforce- 
ment well  guarded.  The  prices  or  charges  to  be 
made  by  the  company  are  limited  by  the  stat- 
ute, and  we  are  not  advised  that  they  are  on  the 
whole  exorbitant  or  unjust. 

The  proposition  is,  therefore,  reduced  to  these 
tenns:  can  any  exclusive  privileges  be  granted 
to  any  of  its  citizens,  or  to  a  corporation,  by 
the  legislature  of  a  state? 

The  eminent  and  learned  counsel  who  has 
Swice  armed  the  negative  of  this  question  has 
displayed  a  research  into  the  history  of  monop- 
olies in  England,  and  the  European  continent, 
only  equalled  by  the  eloquence  with  which  they 
are  denounced. 

But  it  is  to  be  observed  that  all  such  refer- 
ences are  to  monopolies  established  by  the  mon- 
ardi  in  derogation  of  the  rights  of  his  subjects, 
OT  arise  out  of  transactions  in  which  the  people 
were  unrepresented,  and  their  interests  uncared 
for.  The  great  Case  of  Monopolies,  reported  by 
C<ie,  11  p.  84;  and  so  fully  stated  in  the  brief, 
was  undoubtedly  a  contest  of  the  commons 
•gainst  the  monarch.  The  decision  is  based 
upon  the  ground  that  it  was  against  common 
law,  and  the  argument  wms  aimed  at  the  imlaw- 
ful  assumption  of  power  by  the  Crown;  for 
whoever  doubted  the  authority  of  Parliament 
to  diange  or  modify  the  common  law?  The 
discussion  in  the  House  of  Commons  cited  from 
66*]  Macaulay  clearly  ^establishes  that  the 
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contest  was  between  the  Crown  and  the  people 
represented  in  Parliament. 

But  we  think  it  may  be  safely  affirmed,  that 
the  Parliament  of  Great  Britam,  representing 
the  people  in  their  legislative  functicms,  and  the 
legislative  bodies  of  this  country,  have,  from 
time  immemorial  to  the  present  day,  continued 
to  grant  to  persons  and  corporations  exclusive 
privileges,  privileges  denied  to  other  citizens, 
privileges  which  come  within  any  just  defini- 
tion of  the  word  "monopoly,"  as  much  as  those 
now  under  consideration;  and  that  the  power 
to  do  this  has  never  been  questioned  or  denied. 
Nor  can  it  be  truthfully  denied  that  some  of  the  / 
most  useful  and  beneficial  enterprises  set  on 
foot  for  the  general  good,  have  been  made  suc- 
cessful by  means  of  these  exclusive  rights,  and 
could  only  have  been  conducted  to  success  in 
that  way. 

It  may,  therefore,  be  considered  as  estab- 
lished, that  the  authority  of  the  legislature  of- 
Louisiana  to  pass  the  present  statute  is  ample, 
unless  some  restraint  in  the  exercise  of  tnat 
power  be  found  in  the  Constitution  of  that  state 
or  in  the  amendments  to  the  Constitution  of 
the  United  States,  adopted  since  the  date  of  the 
decisions  we  have  already  cited. 

If  any  such  restraint  is  supposed  to  exist  in 
the  Constitution  of  the  state,  the  supreme  court 
of  Louisiana  having  necessarily  passed  on  that 
question,  it  would  not  be  open  to  review  in  this 
court. 

The  plaintiffs  in  error  accepting  this  issue, 
allege  that  the  statute  is  a  violation  of  the  C(m- 
stitution  of  the  United  States  in  these  several 
particulars : 

That  it  creates  an  involuntary  servitude  for- 
bidden hj  the  13th  article  of  amendment; 

That  it  abridges  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States ; 

That  it  denies  to  the  plaintiffs  the  equal  pro- 
tection of  the  laws;  and. 

That  it  deprives  them  of  their  property  with- 
out due  process  of  law;  contrary  to  the  pro- 
visions of  the  1st  section  of  the  14th  article  of 
amendment. 

*Thi8  court  is  thus  called  upon  -for  the  [•ST 
first  time  to  give  construction  to  these  articles. 
We  do  not  conceal  from  ourselves  the  great 
responsibility  whidi  this  duty  devolves  uoon  us. 
No  questions  so  far  reaching  and  pervading  m 
their  consequences,  so  profoimdly  interesting  to 
the  people  of  this  country,  and  so  important  in 
their  bearing  upon  the  relations  of  the  United 
States  and  of  the  several  states  to  each  other, 
and  to  the  citizens  of  the  states,  and  of  the  Unit- 
ed States,  have  been  before  this  court  during 
the  official  life  of  any  of  its  present  members. 
We  have  given  every  opportunity  for  a  full 
hearing  at  the  bar;  we  have  discussed  it  freely 
and  compared  views  among  ourselves ;  we  have 
taken  ample  time  for  careful  deliberation,  and 
we  now  propose  to  announce  the  judgments 
which  we  have  formed  in  the  construction  of 
those  articles,  so  far  as  we  have  found  them 
necessary  to  the  decision  of  the  cases  before  us, 
and  beyond  that  we  have  neither  the  inclina- 
tion nor  the  ri^ht  to  go. 

Twelve  articles  of  amendment  were  added  to 
the  Federal  Constitution  soon  after  the  origi- 
nal organization  of  the  government  under  it  in 
1 1789.    Of  these  all  but  the  last  were  adopted  so 
soon  afterwards  as  to  justify  the  statement 
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that  they  were  practically  contemporaneous 
with  the  adoption  of  the  original;  and  the 
twelfth,  adopted  in  eighteen  hundred  and  three, 
was  so  nearly  so  as  to  have  become,  like  the  oth- 
ers, historical  and  of  another  Sise,  But  within 
the  last  eight  years  three  other  articles  of 
amendment  of  vast  importance  have  b^n  added, 
by  the  voice  of  the  people,  to  that  now  vener- 
able* instrument. 

The  most  cursory  glance  at  these  articles  dis- 
closes a  unity  of  purpose,  when  taken  in  connec- 
tion with  the  history  of  the  times,  which  cannot 
fail  to  have  an  important  bearing  on  any  ques- 
tion of  doubt  concerning  their  true  meaning, 
xfor  can  such  doubts,  when  any  reasonably  ex- 
ist, be  safely  and  rationally  solved  without  a 
r^erence  to  that  history ;  for  in  it  is  foimd  the 
occasion  and  the  necessity  for  recurring  again 
to  the  great  source  of  power  in  this  country,  the 
people  of  the  states,  for  additional  guaranties 
68*]  of  human  rights;  ^additional  powers  to 
the  Federal  government;  additional  restraints 
upon  those  of  the  states.  Fortunately  that  his- 
tory is  fresh  within  the  memory  of  us  all,  and 
its  leading  features,  as  they  bear  upon  the  mat- 
ter before  us,  free  from  doubt. 

The  institution  of  African  slavery,  as  it  ex- 
isted in  about  half  the  states  of  the  Union,  and 
the  contests  pervading  the  public  mind  for 
many  years,  between  those  who  desired  its  cur- 
tailment and  ultimate  extinction  and  those  who 
desired  additional  safe^ards  for  its  security 
and  perpetuation,  culminated  in  the  effort,  on 
the  part  of  most  of  the  states  in  which  slavery 
existed,  to  separate  from  the  Federal  govern- 
ment, and  to  resist  its  authority.  This  consti- 
tuted the  War  of  the  Rebellion,  and  whatever 
auxiliary  causes  may  have  contributed  to  bring 
about  this  war,  undoubtedly  the  overshadowing 
and  efficient  cause  was  African  slavei^. 

In  that  struggle  slavery,  as  a  legalized  social 
relation,  perished.  It  perished  as  a  necessity  of 
the  bitterness  and  force  of  the  conflict.  When 
the  armies  of  freedom  found  themselves  upon 
tlie  soil  of  slavery  they  could  do  nothing  less 
than  free  the  poor  victims  whose  enforced  servi- 
tude was  the. foundation  of  the  quarrel.  And 
when  hard  pressed  in  the  contest  these  men  ( for 
they  proved  themselves  men  in  that  terrible 
crisis)  offered  their  services  and  were  accepted 
by  thousands  to  aid  in  suppressing  the  unlaw- 
ful rebellion,  slavery  was  at  an  end  wherever 
the  Federal  government  succeeded  in  that  pur- 
pose. The  Proclamation  of  President  Lincoln 
expressed  an  accomplished  fact  as  to  a  large 
portion  of  the  insurrectionary  districts,  when 
he  declared  slavery  abolished  in  them  all.  But 
the  war  being  over,  those  who  had  succeeded  in 
TO-establishing  the  authority  of  the  Federal 
government  were  not  content  to  permit  this 
great  act  of  emancipation  to  rest  on  the  actual 
results  of  the  contest  or  the  Proclamation  of 
the  Executive,  both  of  which  might  have  been 
questioned  in  after  times,  and  they  determined 
to  place  this  main  and  most  valuable  result  in 
1^  Constitution  of  the  restored  Union  as  one  of 
Its  fundamental  articles.  Hence  the  13th  article 
69*]  of  amendment  of  that  instrument.  *Its 
two  short  sections  seem  hardly  to  admit  of  con- 
struction ;  so  vigorous  is  their  expression  and  so 
appropriate  to  the  purpose  we  have  indicated. 

1.  Neither  slavery  nor  involuntary  servitude, 
except  as  a  punishment  for  crime,  whereof  the 
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party  shall  have  been  duly  convicted,  shall  exist 
witmn  the  United  States  or  any  place  subject 
to  their  jurisdiction. 

2.  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. 

To  withdraw  the  mina  from  the  contempla- 
tion of  this  grand  yet  simple  declaration  of  the 
personal  freedom  of  all  the  human  race  within 
the  jurisdiction  of  this  government — a  declara- 
tion designed  to  establish  the  freedom  of  four 
millions  of  slaves  —  and  with  a  microscopic 
search  endeavor  to  find  in  it  a  reference  to 
servitudes,  which  may  have  been  attached  to 
property  in  certain  localities,  requires  an  ef- 
fort, to  say  the  least  of  it. 

That  a  personal  servitude  was  meant,  is 
proved  by  the  use  of  the  word  "involuntary," 
which  can  only  apply  to  human  beings.  The  ex- 
ception of  servitude  as  a  pimishment  for  crime 
gives  an  idea  of  the  class  of  servitude  that  is 
meant.  The  word  "servitude"  is  of  larger  mean- 
ing than  "slavery,"  as  the  latter  is  popularly 
understood  in  this  coimtry,  and  the  obvious 
purpose  was  to  forbid  all  shades  and  conditicms 
of  African  slavery.  It  was  very  well  understood 
that  in  the  form  of  apprenticeship  for  long 
terms,  as  it  had  been  practised  in  the  West  In- 
dia Islands,  on  the  abolition  of  slavery  by  the 
English  government,  or  by  reducing  the  slaves 
to  the  condition  of  serfs  attached  to  the  planta- 
tion, the  purpose  of  the  article  might  have  been 
evaded,  if  only  the  word  "slavery"  had  been 
used.  The  case  of  the  apprentice  slave,  hold  un- 
der a  law  of  Maryland,  liberated  by  Chief  Jus- 
tice Chase,  on  a  writ  of  habeas  corpus  under 
this  article,  illustrates  this  course  of  observa- 
tion. Matter  of  Turner,  1  Abb.  (U.  S.)  84.  And 
it  is  all  that  we  deem  necessary  to  say  on  the 
application  of  that  article  to  the  statute  of 
Louisiana  now  under  consideration. 

•The  process  of  restoring  to  their  [•70 
proper  relations  with  the  Federal  government 
and  with  the  other  states  those  which  had  sided 
with  the  Rebellion,  imdertaken  under  the  Proc- 
lamation of  President  Johnson  in  1865,  and  be- 
fore the  assembling  of  Congress,  developed  the 
fact  that,  notwithstanding  the  formal  recogni- 
tion by  those  states  of  the  abolition  of  slavery, 
the  condition  of  the  slave  race  would,  without 
further  protection  of  the  Federal  government, 
be  almost  as  bad  as  it  was  before.  Among  the 
first  acts  of  the  legislation  adopted  by  several 
of  the  states  in  Uie  legislative  bodies  which 
claimed  to  be  in  their  normal  relaticms  with  the 
Federal  government,  were  laws  which  imposed 
upon  the  colored  race  onerous  disabilities  and 
burdens,  and  curtailed  their  rights  in  the  pur- 
suit of  life,  liberty,  and  property,  to  such  an  ex- 
tent that  their  freedom  was  of  little  value, 
while  they  had  lost  the  protection  which  they 
had  received  from  their  former  «owners  from 
motives  both  of  interest  and  humanity. 

They  were  in  some  states  forbidden  to  appear 
in  the  towns  in  any  other  character  than  menial 
servants.  They  were  required  to  reside  on  and 
cultivate  the  soil  without  the  right  to  purdiase 
or  own  it.  They  were  excluded  from  many  occu- 
pations of  gain,  and  were  not  permitted  to  give 
testimony  in  the  courts  in  any  case  where  a 
white  man  was  a  party.  It  was  said  that  their 
lives  were  at  the  mercy  of  bad  men,  either  be- 
cause the  laws  for  their  protection  were  insuffi- 
cient or  wey%  not  enforoe4f 
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These  circtim  stances,  whatever  of  falsehood 
or  misconception  may  have  been  mingled  with 
their  presentation,  forced  upon  the  statesmen 
who  liad  conducted  the  Federal  government  in 
safety  through  the  crisis  of  the  Rebellicm,  and 
who  supposed  that  by  the  13th  article  of  amend- 
ment tney  had  secured  the  result  of  their  la- 
bors, the  conviction  that  something  more  was 
necessary  in  the  way  of  constitutional  protec- 
tion to  the  unfortunate  race  who  had  suffered  so 
much.  They  accordingly  passed  through  Con- 
gress the  proposition  for  the  14th  Amendment, 
and  they  decuned  to  treat  as  restored-  to  their 
full  paiticipaticm  in  the  government  of  the  Un- 
ion uie  states  which  had  been  in  insurrection, 
71*]  unUl  they  •ratified  that  article  by  a 
formal  vote  of  their  legislative  bodies. 

Before  we  proceed  to  examine  more  critically 
the  provisions  of  this  amendment,  on  which  the 
plaintiffs  in  error  rely,  let  us  complete  and  dis- 
miss the  history  of  the  recent  amendments,  as 
that  history  relates  to  the  general  purpose 
whidi  pervades  them  all.  A  few  years'  experi- 
ence satisfied  the  thoughtful  men  who  had  been 
the  authors  of  the  other  two  Amendments  that, 
notwithstanding  the  restraints  of  those  articles 
OQ  the  states,  and  the  laws  passed  under  the  ad- 
ditional powers  granted  to  Congress,  these  were 
inadequate  for  the  protection  of  life,  liberty, 
and  property,  without  which  freedom  to  the 
slave  was  no  boon.  They  were  in  all  those  states 
denied  the  right  of  suffrage.  The  laws  were  ad- 
ministered by  the  white  man  alone.  It  was 
uiged  that  a  race  of  men  distinctively  marked 
as  was  the  negro,  living  in  the  midst  of  another 
and  dominant  race,  could  never  be  fully  secured 
in  their  person  and  their  property  without  the 
right  of  suffrage. 

Hence  the  15th  Amendment,  which  declares 
that  **the  rieht  of  a  citizen  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  any 
state  oo  account  of  race,  color,  or  previous  con- 
dition oi  servitude."  The  negro  having,  by  the 
14th  Amendment,  been  declared  to  be  a  citizen 
of  Uie  United  States,  is  thus  made  a  voter  in 
every  state  oi  the  Union. 

We  repeat,  then,  in  the  light  of  this  recapitu- 
lation of  events,  aimost  too  recent  to  be  called 
history,  but  which  are  familiar  to  us  all;  and 
on  the  most  casual  examination  of  the  language 
oi  these  amendments,  no  one  can  fail  to  be  im- 
|H>essed  with  the  one  pervading  purpose  found 
m  them  all,  lying  at  the  foundation  of  each,  and 
wiUiout  which  mme  of  them  would  have  been 
even  suggested;  we  mean  the  freedom  of  the 
slave  race,  the  security  and  firm  establishment 
of  that  freedom,  and  the  protection,  of  the  newly 
made  freemen  and  citizen  from  the  oppressions 
of  tJiose  who  had  formerly  exercised/unlimited 
dominion  over  him.  It  is  true  that  only  the 
72*]  lith  Amendment,  in  terms,  ^mentions  the 
negro  by  speaking  of  his  color  and  his  slavery. 
But  it  is  just  as  true  that  each  of  the  other  ar- 
ticles was  addressed  to  the  grievances  of  that 
race,  and  designed  to  remedy  them  as  the  fif- 
teenth. 

We  do  not  say  that  no  one  else  but  the  negro 
can  share  in  this  protection.  Both  the  language 
and  spirit  of  these  articles  are  to  have  their  fair 
and  just  weight  in  any  question  of  construction. 
Undoubtedly,  while  negro  slavery  alone  was  in 
the  mind  of  the  Congress  which  proposed  the 
13th  article,  it  forbid^  any  other  kind  of  slav* 
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ery,  now  or  hereafter.  If  Mexican  peonage  or 
the  Chinese  coolie  labor  system  shall  develop 
slavery  of  the  Mexican  or  Chinese  race  within 
our  territory,  this  Amendment  may  safely  be 
trusted  to  make  it  void.  And  so,  if  other  rights 
are  assailed  by  the  states  which  properly  and 
necessarily  fall  within  the  protection  of  these 
articles,  that  protection  will  apply  though  the 
party  interested  may  not  be  of  African  descent. 
But  what  we  do  say,  and  what  we  wish  to  be  un- 
derstood, is,  that  in  ary  fair  and  just  construe- 
tion  of  any  section  or  phrase  of  these  amend- 
ments, it  IS  necessary  *to  lode  to  the  purpose 
which  we  have  said  was  the  pervading  spirit  of 
them  all,  the  evil  which  they  were  designed  to 
remedy,  and  the  process  of  continued  addition 
to  the  Constitution  imtil  that  purpose  was  sup- 
posed to  be  accomplished,  as  far  as  constitu- 
tional law  can  accomplish  it. 

The  1st  section  of  the  14th  article,  to  which 
our  attention  is  more  specially  invited,  (^>en8 
with  a  definition  of  citizenship— not  only  citi- 
zenship of  the  United  States,  but  citb.ensntp  of 
the  states.  No  such  definition  was  previously 
found  in  the  Constitution,  nor  had  any  attempt 
been  made  to  define  it  by  act  of  Con^^ss.  It 
had  been  the  occasion  of  much  discussion  in  the 
courts,  by  the  executive  departments  and  in  the 
public  journals.  It  had  been  said  by  eminent 
judges  that  no  man  was  a  citizen  of  Uie  United 
States  except  as  he  was  a  citizen  of  one  of  the 
states  composing  the  Union.  Those,  therefore, 
who  had  been  l^m  and  resided  always  in  the 
District  of  Columbia  or  in  the  territories, 
though  within  the  United  States,  were  not  citi- 
zens. Whether  "this  proposition  wae  [•73 
soimd  or  not  had  never  been  judicially  decided. 
But  it  had  been  held  by  this  court,  in  the  cele- 
brated Dred  Scott  Case,  only  a  few  years  before 
the  outbreak  of  the*  Civil  War,  that  a  man  of 
African  descent,  whether  a  slave  or  not,  was  not 
and  could  not  be  a  citizen  of  a  state  or  of  the 
United  States.  This  decision,  while  it  met  the 
condemnation  of  some  of  the  ablest  statesmen 
and  constitutional  lawyers  of  the  coimtry,  hsA 
never  been  overruled ;  and,  if  it  was  to  be  ac- 
cepted as  a  constitutional  limitation  of  the 
right  of  citizenship,  then  all  the  negro  race  who 
bml  recently  been  made  freemen  were  still,  not 
only  not  citizens,  but  were  incapable  of  becom- 
ing so  by  anything  short  of  an  amendment  to 
the  Constitution. 

To  remove  this  difficulty  primarily,  and  to 
establish  a  clear  and  comprehensive  definition 
of  citizenship  which  should  declare  what  should 
constitute  citizenship  of  the  United  States  and 
also  citizenship  of  a  state,  the  1st  clause  of  the 
Ist  section  was  framed: 

"All  perscms  bom  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction 
thereof  are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside." 

The  first  observation  we  have  to  make  on  this 
clause  is  that  it  puts  at  rest  both  the  questions 
which  we  stated  to  have  been  the  subject  of  dif- 
ferences of  opinion.  It  declares  that  persons 
may  be  citizens  of  the  United  States  without 
regard  to  their  citizenship  of  a  particular  state, 
and  it  overturns  the  Dred  Scott  decision  by 
making  all  persons  born  within  the  United 
States  and  subject  to  its  jurisdiction  citizens  of 
the  United  States.  That  its  main  purpose  was 
to  establish  the  citizenship  of  the  negro  can  ad- 
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mit  c^  no  doubt.  The  phrase  "subject  to  its 
jurisdiction''  was  intended  to  exclude  from  its 
operation  children  of  ministers,  consuls  and  cit- 
izens or  subjects  of  foreign  states  bom  within 
the  United  States. 

The  next  observation  is  more  important  in 
view  of  the  arguments  of  counsel  in  the  present 
case.  It  is  that  the  distinction  between  citizen- 
ship of  the  United  States  and  citizenship  of  a 
state  is  clearly  recognized  and  established. 
74*]  *Not  only  may  a  man  be  a  citizen  of  the 
United  States  without  being  a  citizen  of  a  state, 
but  an  important  element  is  necessary  to  con- 
vert the  former  into  the  latter.  He  must 
reside  within  the  state  to  make  him  a  citizen  of 
it,  but  it  is  only  necessary  that  he  should  be 
bom  or  naturalized  in  the  United  States  to  be 
a  citizen  of  the  Union. 

It  is  quite  clear,  then,  that  there  is  a  citizen- 
ship of  the  United  States  and  a  citizenship  of  a 
state,  which  are  distinct  from  each  other  and 
which  depend  upon  different  characteristics  or 
circumstances  in  the  individual. 

We  think  this  distinction  and  its  explicit  rec- 
ognition in  this  Amendment  of  great  weight  in 
this  argument,  because  the  next  paragraph  of 
this  same  section,  which  is  the  one  mainly  re- 
lied on  by  the  plaintiffs  in  error,  speaks  only  of 
privileges  and  immunities  of  citizens  of  the 
United  States,  and  does  not  speak  of  those  of 
citizens  of  the  several  states.  The  argument, 
however,  in  favor  of  the  plaintiffs,  rests  wholly 
on  the  assumption  that  the  citizenship  is  the 
same  and  the  privileges  and  immunities  guar- 
anteed by  the  clause  are  the  same. 

The  language  is:  ''No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
Suites."  It  is  a  little  remarkable,  if  this  clause 
was  intended  as  a  protection  to  the  citizen  of  a 
state  against  the  legislative  power  of  his  own 
state,  that  the  words  "citizen  of  the  state" 
should  be  left  out  when  it  is  so  carefully  used, 
and  used  in  contradistinction  to  "citizens  of  the 
United  States"  in  the  very  sentence  which  pre- 
cedes it.  It  is  too  clear  for  argument  that  the 
change  in  phraseology  was  adopted  understand- 
ingly  and  with  a  purpose. 

Of  the  privileges  and  immunities  of  the  citi- 
zens of  the  United  States,  and  of  the  privileges 
and  immunities  of  the  citizen  of  the  state,  and 
what  they  respectively  are,  we  will  presently 
consider;  but  we  wish  to  state  here  that  it  is 
imly  the  former  which  are  placed  by  this  clause 
under  the  protection  of  the  Federal  Constitu- 
tion, and  that  the  latter,  whatever  they  may  be, 
are  not  intended  to  have  anv  additional  protec- 
tion by  this  paragraph  of  the  Amendment. 
75*]  *If,  then,  there  is  a  difference  betwe^i 
the  privileges  and  immunities  belonging  to  a 
citizen  of  the  United  States  as  such,  and  those 
Lelonging  to  the  citizen  of  the  state  as  such,  the 
latter  must  rest  for  their  security  and  protec- 
tion where  they  have  heretofore  rested;  for 
they  are  not  embraced  by  this  paragraph  of  the 
Amendment. 

The  first  occurrence  of  the  words  "privileges 
and  immunities''  in  our  constitutional  history 
is  to  be  found  in  the  fourth  of  the  Articles  of 
the  old  Confederation. 

It  declares  "That,  the  better  to  secure  and 
perpetuate  mutual  friendship  and  intercourse 
among  the  people  of  the  different  states  ip  this 
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Union,  the  free  inhabitants  of  each  of  these 
states,  paupers,  vagabonds,  and  fugitives  from 
justice  excepted,  shall  be  entitled  to  all  the 
privileges  and  inunimities  of  free  citizens  in  the 
several  states;  and  the  people  of  each  state 
shall  have  free  ingress  and  regress  to  and  from 
an^  other  state,  and  shall  enjoy  therein  all  the 
privileges  of  trade  and  ccMnmerce,  subject  to  the 
same  duties,  impositions,  and  restrictions  as 
the  inhabitants  tnereof  respectively." 

In  the  Constituticm  of  the  United  States, 
which  superseded  the  Articles  of  Confederation, 
the  corresponding  provision  is  found  in  section 
two  of  the  4th  article,  in  the  following  words: 
The  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the 
several  sta^tes. 

There  can  be  but  little  <juestion  that  the  pur- 
pose of  both  these  provisions  is  the  same,  and 
that  the  privileges  and  immunities  intended  are 
the  same  in  each.  In  the  Article  of  the  Confed- 
eration we  have  some  of  these  specifically  men- 
tioned, and  enough  perhaps  to  give  some  gen- 
eral idea  of  the  class  of  civil  rights  meant  by 
the  phrase. 

Fortimately  we  are  not  without  judicial  con- 
struction of  this  clause  of  the  Constitution.  The 
first  and  the  leading  case  on  the  subject  is  that 
of  Corfield  v.  Coryell,  decided  by  Mr.  Justice 
Washington  in  the  circuit  court  for  the  district 
of  Pennsylvania  in  1823.    4  Wash.  C.  C.  371. 

*"The  inquiry,"  he  says,  "is,  what  are  [♦TS 
the  privileges  and  immunities  of  citizens  of  the 
several  states?  We  feel  no  hesitation  in  con- 
fining these  expressions  to  those  privileges  and 
immunities  which  are  fundamental;  which  be- 
long of  riffht  to  the  citizens  of  all  free  govern- 
ments, and  which  have  at  all  times  been  enjoyed 
by  citizens  of  the  several  stiites  which  compose 
this  Union,  from  the  time  of  their  bec<nning 
free,  independent,  and  sovereign.  What  these 
fundamental  principles  are,  it  would  be  more 
tedious  than  difficult  to  enumerate."  "They 
may  all,  however,  be  comprehended  under  the 
following  general  heads :  protection  by  the  gov- 
ernment, with  the  right  to  acquire  and  possess 
property  of  every  kind,  and  to  pursue  and  ob- 
tain happiness  and  safety,  subject,  nevertheless, 
to  such  restraints  as  the  government  may  pre- 
scribe for  the  general  good  of  the  whole.' 

This  definition  of  the  privileges  and  immuni- 
ties of  citizens  of  the  states  is  adopted  in  the 
main  by  this  court  in  the  recent  case  of  Ward  v. 
Maryland,  12  Wall.  430,  20  L.  ed.  452,  while  it 
declines  to  undertake  an  authoritative  defini- 
tion beyond  what  was  necessaiy  to  that  deci- 
sion. The  description,  when  ttUcen  to  include 
others  not  named,  but  which  are  of  the  same 
general  character,  embraces  nearly  every  civil 
right  for  the  establishment  and  protection  of 
which  organized  government  is  instituted. 
They  are,  in  the  language  of  Judge  Washing- 
tQ0i,  those  rights  which  are  fundamental. 
Throughout  his  opinion,  they  are  spoken  of  as 
rights  belonging  to  the  individual  as  a  citizen 
of  a  state.  They  are  so  spoken  of  in  the  consti- 
tutional provision  which  he  was  construing. 
And  they  have  always  been  held  to  be  the  class 
of  rights  which  the  state  governments  were  cre- 
ated to  establish  and  secure. 

In  the  case  of  Paul  v.  Virginia,  8  Wall.  180, 
19  L.  ed.  360,  the  court,  in  expounding  this 
clause  of  the  Coustituticm,  says  that  "the  privi- 
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leges  and  immunities  secured  to  citizens  of  each 
state  in  the  several  states,  by  the  provision  in 
question,  are  those  privileges  and  immunities 
vrhidi  are  common  to  the  citizens  in  the  latter 
77*]  *states  under  their  Constitution  and  laws 
by  virtue  of  their  being  citizens." 

The  eonstitutiooal  provision  there  alluded  to 
did  not  create  those  rights,  which  it  called  priv- 
ileges and  immunities  of  citizens  of  the  states. 
It  threw  around  them  in  that  clause  no  security 
lor  the  citizen  of  the  state  in  which  they  were 
claimed  or  exercised.  Nor  did  it  profess  to 
control  the  power  of  the  state  governments  over 
the  rights  of  its  own  citizens. 

Its  sole  purpose  was  to  declare  to  the  several 
states,  that  whatever  those  rights,  as  you  grant 
or  establish  them  to  your  own  citizens,  or  as 
700  limit  or  qualify,  or  impose  restrictions  on 
their  exercise,  the  same,  neither  more  nor  less, 
shall  be  the  measure  of  the  rights  of  citizens  of 
other  states  within  your  juri^ction. 

It  would  be  the  vainest  show  of  learning  to 
attempt  to  prove  by  citations  of  authority,  that 
up  to  the  adoption  of  the  recent  Amendments, 
no  daim  or  pretense  was  set  up  that  those 
rights  depended  on  the  Federal  government  for 
their  existence  or  protection,  beyond  the  very 
few  express  limitaticms  which  the  Federal  Con- 
stitution imposed  upon  the  states — such,  for  in- 
stance, as  the  prohibition  against  ew  post  facto 
laws,  bills  of  attainder,  and  laws  impairing  the 
obligation  oi  contracts.  But  with  the  exception 
of  these  and  a  few  other  restrictions,  the  entire 
domain  of  the  privileges  and  immunities  of  citi- 
zens of  the  states,  as  above  defined,  lay  within 
the  constitutional  and  legislative  power  of  the 
states,  and  without  that  of  the  Federal  govern- 
ment. Was  it  the  purpose  of  the  14th  Amend- 
ment, by  the  simple  declaration  that  no  state 
should  make  or  enforce  an^  law  which  shall 
abridge  the  privileges  and  immunities  of  citi- 
zens of  the  United  States,  to  transfer  the  secur- 
ity and  protection  of  all  the  civil  rights  which 
we  have  mentioned,  from  the  states  U>  the  Fed- 
eral government?  And  where  it  is  declared  that 
Congress  shall  have  the  power  to  enforce  that 
artide,  was  it  intended  to  bring  within  the 
power  of  Congress  the  entire  domain  of  civil 
rights  heretofore  belonging  exclusively  to  the 
states? 

All  this  and  more  must  follow,  if  the  proposi- 
78*  J  tion  of  the  *plain tiffs  in  error  be  sound. 
For  not  only  are  these  rights  subject  to  the  con- 
trol of  Congress  whenever  in  its  discretion  any 
of  them  are  supposed  to  be  abridged  by  state 
legislation,  but  that  body  may  also  pass  laws  in 
a£rance,  limiting  and  restricting  the  exercise  of 
legislative  power  by  the  states,  in  their  most 
ordinary  and  usual  functions,  as  in  its  judg- 
ment it  may  think  proper  on  all  such  subjects. 
And  still  further,  such  a  construction  followed 
by  the  reversal  of  the  judgments  of  the  supreme 
court  of  Louisiana  in  these  cases  would  consti- 
tute this  court  a  perpetual  censor  upon  all 
legislation  of  the  states,  on  the  civil  rights  of 
their  own  citizens,  with  authority  to  nullify 
such  as  it  did  not  approve  as  ccmsistent  with 
those  rights,  as  they  existed  at  the  time  of  the 
adoption  of  this  Amendment.  The  argument, 
we  admit,  is  not  always  the  most  conclusive 
whidk  is  drawn  from  the  consequences  urged 
against  the  adoption  of  a  particular  construe- 1 
tioii  of  an  instrument.  But  when,  as  in  the  case 
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before  us,  these  consequences  are  so  serious,  so 
far  reaching  and  pervading,  so  ^eat  a  depar* 
ture  from  the  structure  and  spirit  of  our  insti- 
tutions ;  when  the  effect  is  to  fetter  and  degrade 
the  state  govemmente  by  subjecting  them  to  the 
control  of  Congress,  in  the  exercise  of  powers 
heretofore  universally  conceded  to  them  of  the 
most  ordinary  and  fundamental  character; 
when  in  fact  it  radically  changes  the  whole  the- 
ory of  the  relations  of  the  state  and  Federal 
govemmente  to  each  other  and  of  both  these 
govemmente  to  the  people;  the  argument  has  a 
force  that  is  irresistible,  in  the  absence  of  lan- 
guage which  expresses  such  a  purpose  too 
clearly  to  admit  of  doubt. 

We  are  cominced  that  no  such  resulte  were 
intended  by  the  Congress  which  proposed  thes» 
amendmente,  nor  by  the  legislatures  of  the 
stetes,  which  ratified  them. 

Having  shown  that  the  privileges  and  im- 
munities relied  on  in  the  argument  are  those 
which  belong  to  citizens  of  the  states  as  such, 
and  that  they  are  left  to  the  state  govemmente 
for  security  and  protection,  and  not  by  this  ar- 
ticle placed  imder  the  special  care  of  the  Fed- 
eral government,  we  may  hold  ourselves  ex- 
cused from  defining  the  privileges  *and  [*79 
inmiunities  of  citizens  of  the  United  Stetes 
which  no  stete  can  abridge,  until  some  case  in- 
volving those  privileges  may  make  it  necessary 
to  do  so. 

But  lest  it  should  be  said  that  no  such  privi- 
leges and  immunities  are  to  be  found  if  those 
we  have  been  considering  are  excluded,  we  ven- 
ture to  suggest  some  which  owe  their  existence 
to  the  Federal  government,  its  naticmal  char- 
acter, ite  Constitution,  or  ite  laws. 

One  of  these  is  well  described  in  the  case  of 
Crandall  v.  Nevada,  6  Wall.  30,  18  L.  ed.  746. 
It  is  said  to  be  the  right  of  the  citizen  of  this 
great  country,  protected  by  implied  guaranties 
of  ite  Constitution,  *'to  come  to  the  seat  of  gov- 
ernment to  assert  any  claim  he  may  have  upon 
that  government,  to  transact  any  business  he 
may  have  with  it,  to  seek  ite  protection,  to 
share  ite  offices,  to  engage  in  administering  its 
functions.  He  has  the  right  of  free  access  to 
ite  seaporte,  through  which  all  operations  of 
foreign  commerce  are  conducted,  to  the  sub- 
treasuries,  land-o^ces,  and  courts  of  justice  in 
the  several  stetes."  And  quoting  from  the  lan- 
guage of  Chief  Justice  Taney  in  another  case,  it 
is  said  ''that,  for  all  the  great  purposes  for 
which  the  Federal  government  was  established, 
we  are  one  people  with  one  commcm  country; 
we  are  all  citizens  of  the  United  States;"  and 
it  is  as  such  citizens  that  their  righte  are  sup- 
ported in  this  court  in  Crandall  v.  Nevada, 

Another  privilege  of  a  citizen  of  the  United 
States  is  to  demand  the  care  and  protection  of 
the  Federal  government  over  his  life,  liberty, 
and  property  when  on  the  high  seas  or  within 
the  jurisdiction  of  a  foreign  government.  Of 
this  there  can  be  no  doubt,  nor  that  the  right 
depends  upon  his  character  as  a  citizen  of  the 
United  Stetes.  The  right  to  peaceably  assem- 
ble and  petition  for  rSress  of  grievances,  the 
privilege  of  the  writ  of  habeas  corpus,  are  righte 
of  the  citizen  guarantied  by  the  Federal  Con- 
stitution.  The  right  to  use  the  navigable  wa- 
ters of  the  United  Stetes,  however  they  may 
penetrate  the  territory  of  the  several  stetes,  and 
all  righte  secured  to  our  citizens  by  treaties  with 
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foreign  nations,  *are  dependent  upon  [80* 
citizenship  of  the  United  States,  and  not  citi- 
zenship of  a  state.  One  of  these  privileges  is 
conferred  by  the  very  article  under  considera- 
tion. It  is  that  a  citizen  of  the  United  States 
can,  of  his  own  volition,  become  a  citizen  of  any 
state  of  the  Union  by  a  bona  fide  residence 
therein,  with  the  Fiame  rights  as  other  citizens 
of  that  state.  To  these  may  be  added  the  rights 
secured  by  the  13th  and  15th  articles  of  Amend- 
ment, and  by  the  other  clause  of  the  Fourteenth, 
next  to  be  considered. 

But  it  is  useless  to  pursue  this  branch  of  the 
inquiry,  since  we  are  of  opinion  that  the  rights 
daimed  by  these  plaintiffs  in  error,  if  they  have 
any  existence,  are  n^t  priyileges  and  immuni- 
ties of  citizens  of  the  United  States  within  the 
meaning  of  the  clause  of  the  14th  Amendment 
under  consideration. 

**A11  persons  born  or  naturalized  in  the  Unit- 
ed States,  and  subject  to  the  jurisdiction  there- 
of, arc  citizens  of  the  United  States  and  of  the 
state,  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  its  laws." 

The  argument  has  not  been  much  pressed  in 
these  cases   that  the  defendant's   charter   de- 

S rives  the  plaintiffs  of  their  property  without 
ue  process  of  law,  or  that  It  denies  to  them  the 
equal  protection  of  th^  law.  The  first  of  these 
paragraphs  has  been  in  the  Constitution  since 
l^e  adoption  of  the  5th  Amendment,  as  a  re- 
straint upon  the  Federal  power.  .It  is  also  to 
be  found  in  some  form  of  expression  in  the  oon- 
stituticms  of  nearly  all  the  states,  as  a  restraint 
upon  the  power  of  the  states.  This  law,  then, 
has  .practically  been  the  same  as  it  now  is  dur- 
ing the  exist€3ice  of  the  government,  except  so 
far  as  the  present  Amendment  may  place  the 
restraining  power  over  the  states  in  this  matter 
in  the  hands  of  the  Federal  ^ovemmait. 

We  are  not  without  judicial  interpretation, 
therefore,  both  state  and  national,  of  the  mean- 
81*]  ing  of  this  clause.  And  it  *is  sufficient 
to  say  that  under  no  construction  of  that  pro- 
vision that  we  have  ever  seen,  or  any  that  we 
deem  admissible,  can  the  restraint  imposed  by 
the  state  of  Louisiana  upon  the  exercise  of  their 
trade  by  the  butchers  of  New  Orleans  be  held 
to  be  a  deprivation  of  property  within  the 
meaning  of  that  provision. 

''Nor  shall  any  state  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws." 

In  the  light  of  the  history  of  these  amend- 
ments, and  the  pervading  purpose  of  them, 
which  we  have  already  discussed,  it  is  not  dif- 
ficult to  give  a  meting  to  this  clause.  The  ex- 
istence of  laws  in  the  states  where  the  newly 
emancipated  negroes  resided,  which  discrimi- 
nated with  gross  injustice  and  hardship  against 
them  as  a  class^,  was  the  evil  to  be  remedied  by 
this  clause,  and  by  it  such  laws  are  forbidden. 

If,  however,  the  states  did  not  conform  their 
laws  to  its  requirements,  then  by  the  5th  sec- 
tion of  the  article  of  amendment  Congress  was 
authorized  to  enforce  it  by  suitable  legislation. 
We  doubt  very  much  whether  any  action  of  a 
8tate  not  directed  by  way  of  discrimination 
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against  the  negroes  as  a  class,  or  on  account  of 
their  race,  will  ever  be  held  to  come  within  the 
purview  of  this  provision.  It  is  so  clearly  a 
provision  for  that  race  and  that  emergency,  that 
a  strong  case  would  be  necessary  for  its  appli- 
cation to  any  other.  But  as  it  is  a  state  that  is 
to  be  dealt  with,  and  not  alone  the  validity  of 
its  laws,  we  may  safely  leave  that  matter  until 
Congress  shall  have  exercised  its  power,  or 
some  case  of  state  oppression,  by  denial  of  equal 
justice  in  its  courts,  shall  have  claimed  a  de- 
cision at  our  hands.  We  find  no  such  case  in 
the  one  before  us,  and  we  do  not  deem  it  neces- 
sary to  go  over  the  argument  again,  as  it  may 
have  relation  to  this  particular  clause  of  the 
Amendment. 

In  the  early  history  of  the  organization  of 
the  government,  its  statesmen  seem  to  have  di- 
vided on  the  line  which  should  separate  the 
powers  of  the  national  government  from  those 
of  the  state  governments,  and  though  this  line 
has  •never  been  very  well  defined  in  pub-  [♦82 
lie  opinion,  such  a  division  has  continued  from 
that  day  to  this. 

The  adoption  of  the  first  eleven  amendments 
to  the  Constitution  so  soon  after  the  original 
instrument  was  accepted  shows  a  prevailing 
sense  of  danger  at  that  time  from  the  Fedenu 
power  and  it  cannot  be  denied  that  such  a  jeal- 
ousy continued  to  exist  with  many  patriotic 
men  until  the  breaking  out  of  the  late  Civil 
War.  It  was  then  discovered  that  the  true  dan- 
ger to  the  perpetuity  of  the  Union  was  in  the 
capacity  of  the  state  organizations  to  combine 
and  concentrate  all  the  powers  of  the  state,  and 
of  contiguous  states,  for  a  determined  resist- 
ance to  the  general  government. 

Unquestionably  this  has  given  great  force  to 
the  argument,  and  added  largely  to  the  num- 
ber of  those  who  believe  in  the  necessity  of  a 
strong  national  government. 

But,  however  pervading  this  sentiment^  and 
"however  it  may  have  contributed  to  the  adopt* 
tion  of  the  Amendments  we  have  been  consider- 
ing, we  do  not  sec  in  those  Amendments  any 
purpose  to  destroy  the  main  features  of  the 
general  system.  Under  the  pressure  of  all  the 
excited  feeling  growing  out  of  the  war,  our 
statesmen  have  still  believed  that  the  existence 
of  the  states  with  powers  for  domestic  and  local 
government,  including  the  regulation  of  civil 
rights,  the  rights  of  person  and  of  property, 
was  essential  to  tlie  perfect  working  of  our 
complex  form  of  government,  though  they  have 
thought  proper  to  impose  additional  limita- 
tions on  the  states,  and  to  confer  additional 
power  on  that  of  the  nation. 

But  whatever  fluctuations  may  be  seen  in 
the  history  of  public  opinion  on  this  subject 
during  the  period  of  our  national  existence,  we 
think  it  will  be  found  that  this  court,  so  far  as 
its  functions  required,  has  always  held,  with  a 
steady  and  an  even  hand,  the  balance  between 
state  and  Federal  power,  and  we  trust  that  such 
may  continue  to  be  the  history  of  its  relation  to 
that  subject  so  long  as  it  shall  have  duties  to 
perform  which  demand  of  it  a  construction  of 
the  Constitution,  or  of  any  of  its  parts. 

*The  judgments  of  the  Supreme  Court  [♦83 
of  Louisiana  in  these  cases  are  affirmed. 

Mr.  Justice  FielA,  dissenting: 
I  am  unable  to  agree  with  the  majority  of  tho 
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courts  in  these  cases,  and  will  proceed  to  state 
the  reasons  of  my  dissent  from  their  judgment. 

The  cases  grow  out  of  the  act  of  the  legisla- 
ture of  the  state  of  Louisiana,  entitled  "An  Act 
to  Protect  the  Health  of  the  City  of  New  Or- 
leans, to  Locate  the  Stock-landinss  and  Slaugh- 
ter-houses, and  to  Incorporate  .Che  Crescent 
City  Live-stock  Landing  and  Slaughter-House 
C(»npany.' "  which  was  approved  on  the  8th  of 
March,  1869,  and  went  into  operation  on  the 
first  of  Jime  following.  The  act  creates  the  cor- 
poration mentioned  in  its  title,  which  is  com- 
posed of  seventeen  persons  designated  hy  name, 
and  invests  them  and  their  successors  with  the 
powers  usually  conferred  upon  corporations  in 
addition  to  their  special  and  exclusive  privi- 
leges. It  first  declares  that  it  shall  not  be  law- 
fm,  after  the  first  day  of  June,  1869,  to  "land, 
keep  or  slaughter  any  cattle,  beeves,  calves, 
sheep,  swine,  or  other  animals,  or  to  have,  keep, 
or  establish  any  stock-landing,  yards,  slaugh- 
ter-houses, or  abattoirs  within  the  city  of  New 
Orleans  or  the  parishes  of  Orleans,  Jefferson, 
and  St.  Bernard,"  except  as  provided  in  the 
act;  and  imposes  a  penalty  of  $250  for  each  vio- 
laticm  of  its  provisions..  It  then  authorizes  the 
corporation  mentioned  to  establish  and  erect 
witnin  the  parish  of  St.  Bernard  and  the  cor- 
porate limits  of  New  Orleans,  below  the  United 
States  barracks,  on  the  east  side  of  the  Mis- 
sissippi, or  at  any  point  below  a  designated  rail- 
road depot  on  the  west  side  of  the  river, 
**wharves,  stables,  sheds,  yards,  and  buildings, 
necessary  to  land,  stable,  shelter,  protect  and 
preserve  all  kinds  of  horses,  mules,  cattle  and 
other  animals,"  and  provides  that  cattle  and 
other  animals,  destined  for  sale  or  slaughter  in 
the  dty  of  New  Orleans  or  its  environs,  shall  be 
landed  at  the  landings  and  yards  of  the  com- 
84*]  pany,  and  be  there  *yarded,  sheltered  and 
protected,  if  necessary;  and  that  the  company 
shall  be  entitled  to  certain  prescribed  fees  for 
the  use  of  its  wharves,  and  for  each  animal 
landed,  and  be  authorized  to  detain  the  animals 
until  the  fees  are  paid,  and  if  not  paid  within 
fifteen  days,  to  take  proceedings  for  their  sale. 
Every  person  violating  any  of  these  provisions, 
or  landing,  yarding,  or  keeping  animals  else- 
where, is  subjected  to  a  fine  of  $250. 

The  act  then  requires  the  corporation  to 
erect  a  grand  slaughter-house  of  sufficient  di- 
mensions to  acconunodate  all  butchers,  and  in 
which  five  hundred  animals  may  be  slaughtered 
a  day,  with  a  sufllcieut  number  of  sheds  and 
stables  for  the  stock  received  at  the  Port  of 
New  Orleans,  at  the  same  time  authorizing  the 
company  to  erect  other  landing  places,  and 
oth^  slaughter-houses  at  any  points  consistent 
with  the  provisions  of  the  act. 

The  act  then  provides  that  when  the  slaugh- 
ter houses  and  accessory  buildings  have  been 
completed  and  thrown  open  for  use,  public 
notice  thereof  shall  be  given  for  thirty  days, 
and  within  that  time  "all  other  stock-landings 
and  slaughter-houses  within  the  parishes  of  Or- 
leans, Jefferson,  and  St.  Bernard  shall  be 
closed,  and  it  shall  no  longer  be  lawful  to 
slaughter  cattle,  hogs,  calves,  sheep  or  gouts, 
the  meat  of  which  is  determined  [destined]  for 
sale  within  the  parishes  aforesaid,  under  a  pen- 
alty of  $100  for  each  and  every  offense." 

The  act  then  provides  that  the  company  shall 
receive  for  every  animal  slaughtered  in  its 
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buildings  certain  prescribed  fees,  besides  the 
licad,  feet,  gore  and  entrails  of  all  animals  ex- 
cept of  swine. 

Other  provisions  in  the  act  require  the  in- 
spection of  the  animals  before  they  are  slaugh- 
tered, and  allow  the  construction  of  railways 
to  facilitate  communicd.tion  with  the  buildings 
of  the  company  and  the  city  of  New  Orleans. 

But  it  is  only  the  special  and  exclusive  privi- 
leges conferred  by  the  act  that  this  couit  has 
to  consider  in  the  cases  before  it.  These  privi- 
leges are  granted  for  the  period  of  twenty-five 
years.  Their  exclusive  character  not  only 
^follows  from  the  provisions  I  have  cited,  [*85 
but  it  is  declared  in  express  t«rms  in  the  act. 
In  the  3d  section  the  language  is  that  the  cor- 
poration "shall  have  the  sole  and  exclusive  priv- 
ilege of  conducting  and  carrying  on  the  live 
stock,  landing  and  slaughter-house  business 
within  the  limits  and  privilegpes  granted  by  the 
provisions  of  the  act."  And  in  uie  4th  section 
the  language  is,  tliat  after  the  first  day  of  June, 
1860,  tne  company  shall  have  "the  exclusive 
privilege  of  having  landed  at  their  landing- 
places  all  animals  intended  for  sale  or  slaugh- 
ter in  the  parishes  of  Orleans  and  Jefferson," 
and  *'the  exclusive  privilege  of  having  slaugh- 
tered" in  its  slaughter-houses  all  animals,  the 
meat  of  which  is  intended  for  sale  in  these  par- 
ishes. 

In  order  to  understand  the  real  character  of 
these  special  privileges,  it  is  necessary  to  know 
the  extent  of  countrjr  and  of  population  which 
they  affect.  The  parish  of  Orleans  contains  an 
area  of  country  of  150  square  miles;  the  parish 
of  Jefferson,  384  square  miles;  and  the  parish 
of  St.  Bernard,  620  square  miles.  The  three 
parishes  together  ccmtam  an  area  of  1154  square 
miles,  and  they  have  a  population  of  between 
two  and  three  hundred  thousand  people. 

Tlie  plaintiffs  in  error  deny  the  validity  of 
the  act  in  question,  so  far  as  it  confers  the  spe- 
cial and  exclusive  privileges  mentioned.  The 
first  case  before  us  was  brought  b^  an  associa- 
tion of  butchers  in  the  three  parishes  against 
the  corporation  to  prevent  the  assertion  and  en- 
fbrcement  of  these  privileges.  The  second  case 
was  instituted  by  tne  At&mey  General  of  the 
state,  and  in  the  name  of  the  state,  to  protect 
the  corporation  in  the  enjoyment  of  these  privi- 
leges, and  to  prevent  an  association  of  stock- 
dealers  and  butchers  from  acquiring  a  tract  of 
land  in  the  same  district  with  the  corporation, 
upon  which  to  erect  suitable  buildings  for  re- 
ceiving, keeping  and  slaughtering  cattle,  and 
preparing  animal  food  for  mai'ket.  The  third 
case  was  commenced  by  the  corporation  itself, 
to  restrain  the  defendants  from  carrying  on  a 
business  similar  to  its  own,  in  violation  of  its 
alleged  exclusive  privileges. 

The  substance  of  the  averments  of  the  plain- 
tiffs in  error  •is  this:  That  prior  to  the  [♦SB 
passage  of  the  act  in  question  they  were  engaged 
in  the  lawful  and  necessary  business  of  procur- 
ing and  bringing  to  the  parishes  of  Orleans,  Jef- 
ferson, and  St.  Bernard,  animals  suitable  for 
human  food,  and  in  preparing  such  food  for 
market ;  that  in  the  prosecution  of  this  business 
they  had  provided  in  these  parishes  suitable  es- 
tablishments for  landing,  sheltering,  keeping 
and  slaughtering  cattle  and  the  sale  of  meat; 
that  with  their  association  about  foUr  hundred 
persons  were  connected,  and  that  in  theparishea 
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named  about  a  thousand  persons  were  thus  en- 
gaged in  procuring,  preparing  and  selling  ani- 
miQ  food.  And  they  complain  that  the  business 
of  landing,  yarding  and  keeping,  within  the 
parishes  named,  cattle  intended  for  sale  or 
slaughter,  which  was  lawful  for  them  to  pursue 
before  the  first  day  of  Jime,  1869,  is  made  by 
that  act  unlawful  for  anyone  except  the  corpo- 
ration named ;  and  that  the  business  of  slaugh- 
tering cattle  and  preparing  animal  food  for 
market,  which  it  was  lawful  for  them  to  pur- 
sue in  these  parishes  before  that  day  is  made  by 
that  act  imlawful  for  them  to  pursue  after- 
wards, except  in  the  buildings  of  the  company, 
and  upon  payment  of  certain  prescribed  fees, 
and  a  surrender  of  a  valuable  portion  of  each 
animal  slaughtered.  And  they  contend  that  the 
lawful  business  of  landing,  yarding,  sheltering, 
and  keeping  cattle  intended  for  sale  or  slaugh- 
ter, which  they  in  common  with  every  individ- 
ual in  the  community  of  the  three  parishes  had 
a  right  to  follow,  cannot  be  thus  taken  from 
them  and  given  over  for  a  period  of  twenty-five 
years  to  the  sole  and  exclusive  enjoyment  of  a 
corporation  of  seventeen  persons  or  of  anybody 
else.  And  they  also  contend  that  the  lawful 
and  necessary  business  of  slaughtering  cattle 
and  preparing  animal  food  for  market,  which 
they  and  all  other  individuals  had  a  right  to 
follow,  cannot  be  thus  restricted  within  this 
territory  of  1,154  square  miles  to  the  buildings 
of  this  corporation,  or  be  subiected  to  tribute 
for  the  emolument  of  that  body. 

No  one  will  deny  the  abstract  justice  which 
lies  in  the  position  of  the  plaintiffs  in  error; 
*87]  and  I  shall  endeavor  to  *show  that  the 
position  has  some  support  in  the  fundamental 
law  of  the  country. 

It  is  contended  in  justification  for  the  act  in 
question  that  it  was  adopted  in  the  interest  of 
tne  city,  to  promote  its  cleanliness  and  protect 
its  health,  and  was  the  legitimate  exercise  of 
what  is  termed  the  police  power  of  the  state. 
That  power  undoubtedly  extends  to  all  regula- 
tions affecting  the  health,  good  order,  morals, 
peace  and  safety  of  society,  and  is  exercised 
on  a  great  variety  of  subjects,  and  in  almost 
numberless  ways.  All  sorts  of  restrictions  and 
burdens  are  imposed  under  it,  and  when  these 
are  not  in  oonfiict  with  any  constitutional  pro- 
hibitions, or  fundamental  principles,  they  can- 
not be  successfully  assailed  in  a  judicial  tribu- 
nal. With  this  power  of  the  state  and  its  legiti- 
mate exercise  I  shall  not  differ  from  the  ma- 
jority of  the  court.  _But  imder  the  pretense  of 
prescribing  a  police  regulation  the  state  cannot 
be  permitted  to  encroach  upon  any  of  the  just 
rights  of  the  citizen,  which  the  Constitution 
intended  to  secure  against  abridgement. 

In  the  law  in  question  there  are  only  two  pro- 
visions which  can  properly  be  called  police  reg- 
ulations: the  one  which  requires  the  landing 
and  slaughtering  of  animals  below  the  city  of 
New  Orleans,  and  the  other  which  requires  the 
inspection  of  theanimals  before  they  are  slaugh- 
tered. When  these  requirements  are  complied 
with,  the  sanitary  purposes  of  the  act  are  ac- 
complished. In  all  other  particulars  the  act  is 
a  mere  grant  to  a  corporation  created  by  it,  of 
special  and  exclusive  privileges  by  which  the 
health  of  the  city  is  in  no  way  promoted.  It 
is  plain  that  if  the  corporation  can,  without 
endELngering  the  health  of  the  public,  carry  on 
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the  business  of  landing,  keeping,  and  slaugh- 
tering cattle  within  a  district  below  the  city, 
embracing  an  area  of  over  a  thousand  square 
miles,  it  would  not  endanger  the  public  health 
if  other  persons  were  also  permitted  to  carry  on 
the  same  business  within  the  same  district 
under  similar  conditions  as  to  the  inspection  of 
the  animals.  Tlie  health  of  the  city  might  re- 
quire the  removal  from  its  limits  and  suburbs 
of  all  buildings  for  keeping  and  slaughtering 
cattle,  but  no  such  "object  could  possibly  [♦88 
justify  legislation  removing  such  buildings 
from  a  large  part  of  the  state  for  the  benefit  of 
a  single  corporation.  The  pretense  of  sanitarjr 
regulations  for  the  grant  of  the  exclusive  privi- 
leges is  a  shallow  one,  which  merits  only  this 
passing  notice. 

It  is  also  sought  to  justifv  the  act  in  ques- 
tion on  the  same  principle  that  exclusive 
grants  for  ferries,  bridges,  and  turnpikes  are 
sanctioned.  But  it  can  find  no  support  there. 
Those  grants  are  of  franchises  of  a  public  char- 
acter appertaining  to  the  government.  Their 
use  usually  requires  the  exercise  of  the  sover- 
eign right  of  eminent  domain.  It  is  for  the  gov- 
ernment to  determine  when  one  of  them  shall 
be  granted,  and  the  conditions  upon  which  it 
shall  be  enjoyed.  It  is  the  duty  of  the  govern- 
ment to  provide  suitable  roads,  bridges,  and 
ferries  for  the  convenience  of  the  public,  and  if 
it  chooses  to  devolve  this  duty  to  any  extent,  or 
in  any  locality,  upon  particular  individuals  or 
corporations,  it  may  of  course  stipulate  for 
such  exclusive  privileges  connected  with  the 
franchise  as  it  may  deem  proper,  without  en- 
croaching upon  the  freedom  or  the  just  rights  of 
others.  The  grant,  with  exclusive  privileges  of 
a  right  thus  appertaining  to  the  government, 
is  a  very  different  thing  from  a  grant,  with  ex- 
clusive privileges,  of  a  right  to  pursue  one  of 
the  ordinary  trades  or  callings  of  life,  which  is 
a  right  appertaining  solely  to  the  individual. 

Nor  is  tnere  any  analogy  between  this  act  of 
Louisiana  and  the  legislation  which  confers  up- 
on the  inventor  of  a  new  and  useful  improve- 
ment an  exclusive  right  to  make  and  sell  to 
others  his  invention.  The  government  in  this 
way  only  secures  to  the  inventor  the  temporary 
enjoyment  of  that  which,  without  him,  would 
not  have  existed.  It  thus  only  recognizes  in  the 
inventor  a  temporary  property  in  the  product 
of  his  own  brain. 

The  act  of  Louisiana  presents  the  naked  case 
unaccompanied  by  any  public  considerations, 
where  a  right  to  pursue  a  lawful  and  necessary 
calling,  previously  enjoyed  by  every  citizen, 
and  in  ccmnection  with  which  a  thousand  per- 
sons were  daily  employed,  is  taken  away  and 
vested  exclusively  *for  twen^- five  years,  [♦SO 
for  an  extensive  district  and  a  large  population, 
in  a  single  corporation,  or  its  exercise  is  for 
that  period  restricted  to  the  establishments  of 
the  corporation,  and  there  allowed  (mly  upon 
onerous  conditions. 

,  If  exclusive  privileges  of  this  character  can 
be  granted  to  a  corporation  of  seventeen  per- 
sons, they  may,  in  the  discretion  of  the  legis- 
lature be  equally  granted  to  a  single  individual. 
If  they  may  be  granted  for  twenty-five  years 
they  may  be  equally  granted  for  a  century,  and 
in  perpetuity.  If  they  may  be  granted  for  the 
landing  and  keeping  of  animals  intended  for 
sale  or  slaughter  they  may  be  equally  granted 
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ior  the  landing  and  storing  of  grain  and  other 
products  of  the  earth,  or  for  any  article  of  com- 
meree.  If  they  may  be  granted  for  structures 
in  which  animal  food  is  prepared  for  market 
the^  may  be  equally  granted  for  structures  in 
which  f arinaoeoufl  or  vegetable  food  is  prepared. 
They  may  be  granted  for  any  of  the  pursuits 
of  human  industry,  even  in  its  most  simple  and 
common  forms.  Indeed,  i^onthe_thfifiTy  on 
which  the  exclusive  priviT^MjjpraiitedJ)y  Ihe 
4et  In-qnestionar^jilftfaThftd,  there  is  no  mo- 
nopoTy7"te]^6^30st  _QdiQua-fon»,  which  may 
n(^  be  upheld. 

This  question  presented  is,  therfore,  one  of 
the  gravest  importance,  not  merely  to  the  par- 
ties here,  but  to  the  whole  country.  It  is  noth- 
ing less  than  the  question  whether  the  recent 
Amendments  to  the  Federal  Constitution  pro- 
tect the  citizens  of  the  United  States  agamst 
the  deprivation  of  their  common  rights  by  state 
legislation.  In  my  judgment  the  14th  Amend- 
ment does  afford  su<£  protecticm,  and  was 
so  intended  by  the  Congress  which  framed  and 
the  states  which  adopt^  it. 

The  counsel  for  the  plaintiffs  in  error  have 
contended,  with  great  force,  that  the  act  in 
question  is  also  inhibited  by  the  13th  Amend- 
ment. 

That  Amendment  prohibits  slavery  and  invol- 
untary servitude,  except  as  a  punishment  for 
crime,  but  I  have  not  supposed  it  was  suscepti- 
ble of  a  construction  wnich  would  cover  the 
enaetment  in  Question.  I  have  been  so  accus- 
tomed to  regard  it  as  intended  to  meet  that  form 
90*]  of  slavery  which  had  *previously  pre- 
vailed in  this  country,  and  to  which  the  recent 
Civil  War  owed  its  existence,  that  I  was  not  pre- 
pared, nor  am  I  yet,  to  give  to  it  the  extent  and 
force  ascribed  by  coimsel.  Still  it  is  evident 
that  the  language  of  the  Amendment  is  not 
used  in  a  restrictive  sense.  It  is  not  confined  to 
A^can  slavery  aJfine.  It  is  general  and  uni- 
vttBalin  its  appli^tion.  Slavery  of  white  men 
as  well  as  of  black  men  is  prohibited,  and  not 
merely  slavery  in  the  strict  sense  of  the  term, 
but  involuntary  servitude  in  every  form. 

The  words  ''involuntaiy  servitude''  have  not 
been  the  subject  of  any  judicial  or  legislative 
exposition,  that  I  am  aware  of,  in  this  country, 
except  that  which  is  found  in  the  civil  rights 
act,  which  will  be  hereafter  noticed.  It  is,  how- 
•ver,  clear  that  they  include  something  more 
than  slaveiy  in  the  strict  sense  of  the  term ;  they 
indude  also  serfage,  vassalage,  villenage,  peo- 
nage, and  all  other  forms  of  compulsory  service 
for  the  mere  benefit  or  pleasure  of  others.  Nor 
is  this  the  full  import  of  the  terms.  The  aboli- 
tion of  slavery  and  involuntary  servitude  was 
intended  to  make  eveiyone  born  in  this  country 
a  freeman,  and  as  such  to  give  to  him  the  right 
to  pursue  the  ordinary  avocations  of  life  with- 
out other  restraint  than  such  as  affects  every- 
one, and  to  enjoy  equally  with  others  the  fruits 
of  his  labor.  A  prohibition  to  him  to  pursue 
certain  callings  open  to  others  of  the  same  age, 
ccmdition  and  sex,  or  to  reside  in  places  where 
others  are  permitted  to  live,  would  so  far  de- 
prive him  of  the  rights  of  a  freeman,  and  would 
place  him,  as  respects  others,  in  a  condition  of 
servitude.  A  person  allowed  to  pursue  only 
one  trade  or  calling,  and  only  in  one  locality  of 
ibe  country,  would  not  be,  in  the  strict  sense  of 
the  term,  in  a  condition  of  slavery,  but  prob- 
ably none  would  deny  that  he  would  be  in  a  oon- 
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diti<m  of  servitude.  He  certainly  would  not 
possess  the  liberties  nor  enjoy  the  privileges  of 
a  freeman.  The  compulsion  which  would  force 
him  to  labor  even  for  his  own  benefit  only  in 
one  direction,  or  in  one  place,  would  be  almost 
as  oppressive  and  nearly  as  great  an  invasicm 
of  his  liberty  as  the  compulsion  which  would 
force  him  to  labor  for  the  benefit  or  pleasure  of 
another,  *and  would  equally  constitute  [*91 
an  element  of  servitude.  The  counsel  of  the 
plaintiffs  in  error  therefore  cont^id  that  ''wher- 
ever a  law  of  a  state,  or  a  law  of  the  United 
States,  makes  a  discrimination  between  dasses 
of  persons,  which  deprives  the  one  class  of  their 
freedom  or  their  property,  or  which  makes  a 
caste  of  them  to  subserve  the  power,  pride, 
avarice,  vanity,  or  vengeance  of  others,"  there 
involuntary  servitude  exists  within  the  mean- 
ing of  the  13th  .^nendment. 

It  is  not  necessary  in  my  judgment,  for  the 
disposition  of  the  present  case  in  favor  of  the 
plamtiffs  in  error,  to  accept  as  entirely  correct 
this  conclusion  of  counsel.  It,  however,  finds 
support  in  the  act  of  Congress  known  as  the 
civil  rights  act,  which  was  framed  and  adopt- 
ed upon  a  construction  of  the  13th  Amendment, 
giving  to  its  language  a  similar  breadth.  That 
Amendment  was  ratified  on  the  18th  of  Decem- 
ber, 1865.  The  proclamation  of  its  ratification 
was  made  <m  that  day  ( 13  Stat,  at  L.  774 ) ,  and 
in  April  of  the  following  year  the  civil  rights 
act  was  passed.  14  Stat,  at  L.  27.  Its  1st  sec- 
tion declares  that  all  persons  bom  in  the  Unit- 
ed States,  and  not  subject  to  any  foreign  power, 
excluding  Indians  not  taxed,  are  ''citizens  of 
the  United  States,"  and  that  "such  citizens,  of 
every  race  and  color,  without  regard  to  any 
previous  condition  of  slavery,  or  involuntary 
servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  con- 
victed, shall  have  the  same  right  in  every  state 
and  ter];itory  in  the  United  States  to  make  and 
enforce  contracts,  to  sue,  be  parties,  and  give 
evidence,  to  inherit,  purchase,  lease,  sell,  hold, 
and  convey  real  and  personal  property,  and  to 
full  and  equal  benefit  of  all  laws  and  proceed- 
ings for  the  security  of  persons  and  property, 
as  enjoyed  bv  white  citizens." 

This  legislation  was  supported  upon  the  the- 
ory that  citizens  of  the  United  States  as  such 
were  entitled  to  the  rights  and  privileges  enu- 
merated, and  that  to  deny  to  any  such  citizen 
equality  in  these  rights  and  privileges  witl^  oth- 
ers was,  to  the  extent  of  the  denial,  subjecting 
him  to  an  involuntaiy  *&ervitude.  Sen-  [♦92 
ator  Trumbull,  who  dbrew  the  act,  and  who  was 
its  earnest  advocate  in  the  Senate,  stated,  on 
opening  the  discussion  upon  it  in  that  body, 
that  the  measure  was  intended  to  give  effect  to 
the  declaration  of  the  Amendment,  and  to  se- 
cure to  all  persons  in  the  United  States  practi- 
cal freedom.  After  referring  to  several  stat- 
utes passed  in  some  of  the  southern  states,  dis- 
criminating between  the  freedmen  and  white 
citizens,  and  after  citing  the  definition  of  civil 
liberty  given  by  Blackstone,  the  Senator  said: 
"I  take  it  that  any  statute  which  is  not  equal 
to  all,  and  which  deprives  any  citizen  of  civil 
rights,  which  are  secured  to  other  citizens,  is  an 
unjust  encroachment  upon  his  liberty;  and  it  is 
in  fact  a  badge  of  servitude  whidi  by  the  Con- 
stitution is  prohibited."  Cong.  Globe,  Ist  Seas. 

39th  C<mg.  part  1,  p.  474  _  - 
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By  tlie  act  of  Louisiana,  within  the  three 
parisheB  named,  a  territory  exceeding  one  thou- 
sand one  hundred  square  miles,  and  embracing 
over  two  hundred  thousand  people,  every  man 
who  puisues  the  business  of  preparing  animal 
food  for  market  must  take  his  animals  to  the 
bqildiugs  of  the  favored  company,  and  must 
perform  liis  work  in  them,  and  for  the  use  of 
the  buildings  must  pay  a  prescribed  tribute  to 
the  company,  and  leave  with  it  a  valuable  por- 
tion of  each  animal  slaughtered.  Every  mail  in 
these  parishes  who  has  a  horse  or  other  animal 
for  sale  must  carry  him  to  the  yards  and  sta- 
bles of  this  company,  and  for  their  use  pay  a 
like  tribute.  He  is  not  allowed  to  do  his  work  in 
his  own  buildings  or  to  take  his  animals  to  his 
own  stables  or  keep  them  in  his  own  yards,  even 
though  they  should  be  erected  in  the  same  dis- 
trict as  the  buildings,  stables  and  yards  of  the 
company,  and  that  district  embraces  over  eleven 
hundred  square  miles.  The  prohibitions  im- 
posed by  this  act  upon  butchers  and  dealers  in 
cattle  in  these  parishes,  and  the  special  privi- 
leges conferred  upon  the  favored  corporation, 
are  similar  in  principle  and  as  odious  in  char- 
acter as  the  restrictions  imposed  in  the  last  cen- 
tury upon  the  peasantry  in  some  parts  of  France 
93*]  where,  as  says  a  French  *  writer,  the  pos- 
sessor was  prohibited  ''to  hunt  on  his  own  lands, 
to  fish  in  his  own  waters,  to  grind  at  his  own 
mill,  to  cook  at  his  own  oven,  te  dry  his  clothes 
on  his  own  machines,  to  whet  his  instruments  at 
his  own  grindstone,  to  make  his  own  wine,  his 
oil,  and  his  cider  at  his  own  press,  ...  or 
to  sell  his  commodities  at  the  public  market." 
The  exclusive  right  to  all  these  privileges  was 
vested  in  the  lor(&  of  the  vicinage.  "The  history 
of  ancient  times,"  says  the  writer  from  whom  I 
have  quoted,  "of  the  most  execrable  tyranny 
offers  nothing  like  this.  This  category  of  op- 
pressions cannot  be  applied  to  a  free  man,  or  to 
the  possessor,  except  m  violation  of  his  rights." 
Championniere,  ch.  9,  §  4. 

But  if  the  exclusive  privileges  conferred  up- 
on the  Louisiana  corporation  can  be  sustained, 
it  is  not  perceived  why  exclusive  privileges  for 
the  constructions  and  keeping  of  ovens,  ma- 
chines, grindstones,  wine-presses,  and  for  all 
the  numerous  trades  and  pursuits  for  the  prose- 
cution of  which  buildings  are  required,  may 
not  be  equally  bestowed  upon  other  corpora- 
tions of  private  individuals,  and  for  periods  of 
indefinite  duration. 

It  is  not  necessary,  however,  as  I  have  said, 
TO  rest  my  objections  to  the  act  in  question  upon 
the  terms  and  meaning  of  the  Thirteenth  Amend- 
ment. The  provisions  of  the  Fourteenth  Amend- 
ment, which  is  properly  a  supplement  to  the 
thirteenth,  cover,  in  my  jud^ent.  the  case  be- 
fore us,  and  inhibit  any  legislation  which  con- 
fers special  and  exclusive  privileges  like  these 
under  consideration.  The  Amendment  was 
tulopted  to  obviate  objections  which  had  been 
raised  and  pressed  with  great  force  to  the  va- 
lidity of  the  civil  rights  act,  and  to  place  the 
common  rights  of  the  American  citizens  under 
the  protection  of  the  National  government.  It 
first  declares  that  "all  pers<Mis  bom  or  natural- 
ized in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside." 
It  then  declares  that  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
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leges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  person 
of  life,  liberty  or  property,  without  due  process 
*of  law,  nor  deny  to  any  person  within  its  [*94 
jurisdiction  the  equal  protection  of  the  laws." 
The  first  dause  of  this  Amendment  deter- 
mines who  are  citizens  of  the  United  States,  and 
how  their  citizenship  is  created.  Before  its  en- 
actment there  was  much  diversity  of  opinion 
among  jurists  and  statesmen  whether  there  was 
any  such  citizenship  independent  of  that  of  the 
state,  and,  if  any  existed,  as  to  the  manner  in 
which  it  originated.  With  a  great  number  the 
opinion  prevailed  that  there  was  no  such  citi- 
zenship independent  of  the  citizenship  of  the 
state.  Such  was  the  opinion  of  Mr.  Calhoun 
and  the  class  represented  by  him.  In  his  cele- 
brated speech  in  the  Senate  upon  the  Force 
Bill  in  1833,  referring  to  the  reliance  expressed 
by  a  Senator  upon  thd  fact  that  we  are  citizens 
of  the  United  States,  he  said:  "If,  by  citizen  of 
the  United  States  he  means  a  citizen  at  large, 
one  whose  citizenship  extends  to  the  entire  geo- 
graphical limits  of  the  country  without  having 
a  local  citizenship  in  some  state  or  territory, 
a  sort  of  citizen  of  the  world,  all  I  have  to  say 
is  that  such  a  citizen  would  be  a  perfect  nonde- 
script; that  not  a  single  individual  of  this  de- 
scription can  be  found  in  the  entire  mass  of  our 
population.  Notwithstanding  all  the  pomp  and 
display  of  eloquence  on  the  occasion,  every  citi- 
zen is  a  citizen  of  some  state  or  territory,  and 
as  such,  under  an  express  provision  of  the  Con- 
etitution,  is  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states; 
and  it  is  in  this  and  no  other  sense  that  we  are 
citizens  of  the  United  States." 

In  the  Dred  Scott  Case  this  subiect  of  citizen- 
ship of  the  United  States  was  fmly  and  elabo- 
rately discussed.  The  exposition  in  the  opinion 
of  Mr.  Justice  Curtis  has  been  generally  ac- 
cepted by  the  profession  of  the  country  as  the 
one  containing  the  soundest  views  of  constitu- 
tional law.  And  he  held  that,  imder  the  Con- 
stitution, citizenship  of  the  United  States  in 
reference  to  natives  was  dependent  upon  citi- 
zenship in  the  several  states,  under  their  con- 
stitutions and  laws. 

*The  Chief  Justice,  in  that  case,  and  a  [*95 
majority  of  the  court  with  him,  held  that  the 
words  "people  of  the  United  States"  and  "citi- 
zens of  the  United  States"  were  synonymous 
terms;  that  the  people  of  the  respective  states 
were  the  parties  to  the  Constitution ;  that  these 
people  consisted  of  the  free  inhabitants  of  those 
states ;  that  they  had  provided  in  their  Consti- 
tution for  the  adoption  of  a  uniform  rule  of 
naturalization ;  that  their  descendants  and  per- 
sons naturalized  were  the  only  persons  who 
could  be  citizens  of  the  United  States,  and  that 
it  was  not  in  the  power  of  any  state  to  invest 
any  other  person  with  citizenship  so  that  he 
could  enjoy  the  privileges  of  a  citizen  under  the 
Constitution,  and  that,  therefore,  the  descen- 
dants of  persons  brought  to  this  country  ahd 
sold  as  slaves  were  not,  and  could  not  be,  citi- 
zens within  the  meaning  of  the  Constitution. 

The  first  clause  of  the  fourteenth  Amendment 
changes  this  whole  subject,  and  removes  it  from 
the  region  of  discussion  and  doubt.  It  recog- 
nizes in  express  terms,  if  it  does  not  create,  citi- 
zens of  the  United  States,  and  it  makes  their 
citizenship  dependent  upon  the  place  of  their 
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birth,  or  the  fact  of  their  adoption,  and  not  up- 
on the  Ck>n8titution  or  laws  of  luij  state  or  the 
oocidition  of  their  ancestry.  A  citizen  of  a  state 
is  now  only  a  citizen  of  the  United  States  resid- 
ing in  that  state.  The  fundamental  rights,  priv- 
ities, and  immunities  which  belong  U)  him  as  a 
free  man  and  a  free  citizen,  now  belong  to  him 
as  a  <dtizcn  of  the  United  States,  and  are  not 
dependent  upon  his  citizenship  of  any  state.  The 
ezerdse  of  these  rights  and  privileges,  and  the 
degree  of  enjoyment  received  from  such  exercise, 
are  always  more  or  less  affected  by  the  condition 
and  the  local  institutions  of  the  state,  or  city, 
or  town  where  he  resides.  They  are  thus  affected 
in  a  state  by  the  wisdom  of  its  laws,  the  ability 
of  its  officers,  the  efficiency  of  its  magistrates, 
the  education  and  morals  of  its  people,  and  by 
many  other  considerations.  This  is  a  result 
whidi  follows  from  the  constitution  of  society, 
and  can  never  be  avoided,  but  in  no  other  way 
can  they  be  affected  by  the  action  of  the  state, 
or  by  the  residence  of  the  citizen  therein.  They 
*06]  do  not  derive  *  their  existence  from  its  leg- 
islation, and  cannot  be  destroyed  by  its  power. 

The  Amendment  does  not  attempt  to  confer 
any  new  privil^es  or  immunities  upon  citizens 
or  to  enumerate  or  define  those  already  exist- 
ing. It  assumes  that  there  are  such  privile^ 
and  immunities  which  belong  of  right  to  citi- 
zens as  such,  and  ordains  that  they  shall  not  be 
abridged  by  state  l^islationflf  this  inhibition 
has  no  reference  to  privileges  and  immunities 
of  this  character,  but  only  refers,  as  held  by 
the  majority  of  the  court  in  their  opinion,  to 
such  privil^es  and  immunities  as  were  before 
its  adoption  specially  designated  in  the  Consti- 
tution or  necessarily  implied  as  belonging  to 
citizens  of  the  United  States,  It  was  a  vain  and 
idle  enactment,  which  accomplished  nothing, 
and  most  unnecessarily  excited  Confess  and 
the  people  on  its  passage.  With  privileges  and 
immunities  thus  designated  no  state  could  ever 
have  interfered  b^  its  laws,  and  no  new  con- 
stitutional provision  was  required  to  inhibit 
such  interference.  The  supremacy  oi  the  Cc«- 
stitution  and  the  laws  of  the  United  States  al- 
ways controlled  any  state  legislation  of  that 
diaracter.  But  if  the  Amendment  refers  to  the 
natural  and  insUienable  rights  which  belong  to 
all  citizens,  the  inhibition  has  a  profound  sig- 
nificance and  consequence. 

What,  then,  are  the  privileges  and  immuni- 
ties which  are  secured  against  abridgement  by 
state  legislation? 

In  the  1st  section  of  the  civil  rights  act  Con- 
gress has  given  its  interpretation  to  these  terms, 
or  at  least  has  stated  some  of  the  rights  which, 
in  its  judgment,  these  terms  include;  it  has 
there  aeclared  that  they  include  the  right  "to 
make  and  enforce  contracts,  to  sue,  be  parties 
and  give  evidence;  to  inherit,  purchase,  lease, 
sell,  bold,  and  convey  real  and  personal  prop- 
erty, and  to  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  person  and 
property."  That  act,  it  is  true,  was  passed  be- 
fore the  14th  Amendment,  but  the  Amendment 
was  adopted,  as  I  have  already  said,  to  obviate 
objections  to  the  act,  or,  speaking  more  accu- 
rately, I  should  say,  to  obviate  objections  to 
♦97 J  legislation  *of  a  similar  character,  ex- 
tending the  protection  of  the  national  govern- 
ment over  the  common  ri^ht  of  all  citizens  of 
the  United  States.  Accordingly,  after  its  ratifi- 
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cation  Congress  re-enacted  the  act  onder  tiie  be- 
lief that  whatever  doubts  may  have  previously 
existed  of  its  validity,  they  were  removed  by  the 
Amendment.  May  31,  1870, 16  Stat,  at  L.  144. 

The  terms  "privileges  and  immunities"  are  not 
new  in  the  Amendment;  they  were  in  the  Con- 
stitution before  the  Amendment  was  adopted. 
They  are  found  in  the  2d  section  of  the  4th  ar- 
ticle, which  declares  that  "the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states,"  and 
they  have  been  the  subject  of  frequent  consider- 
ation in  judicial  decisicms.  In  Corfield  v.  Cor- 
yell,  4  Wash.  C.  C.  380,  Mr.  Justice  Washing- 
ton said  h^  had  "no  hesitation  in  confining 
these  expressions  to  those  privileges  and  im- 
mimities  which  were,  in  their  nature,  funda- 
mental ;  which  belong  of  right  to  citizens  of  all 
free  governments,  and  which  have  at  all  times 
been  enjoyed  by  the  citizens  of  the  several  states 
which  compose  the  Union,  from  the  time  of 
their  becoming  free,  independent,  and  sover- 
eign;" and  in  considering  what  those  funda- 
mental privileges  were,  he  said  that  perhaps  it 
would  be  more  tedious  than  difficult  to  enume- 
rate them,  but  that  they  might  be  "all  compre- 
hended imder  the  following  general  heads:  pro- 
tection by  the  government;  uie  enjo^entof  life 
and  liberty,  with  the  right  to  acquire  and  pos- 
sess property  of  every  kind,  and  to  pursue  and 
obtam  happmess  and  safety;  subject,  neverthe- 
less, to  such  restraints  as  the  government  may 
justly  prescribe  for  the  general  good  of  the.  / 
whole."  This  appears  to  me  to  be  a  sound  con-  ^ 
struction  of  the  clause  in  question.  The  privi-  " 
leges  and  immunities  designatedaxe  those  wHK 
fright  belong  to  the  citizens  of  all  free  govern- 
ments. Clga^y^  among  these  must  be  pla^  the 
ncht  to  pursue  a  lawful  employment  in  a  law- 
fiu  manner,  without  other  restraint  than  such 
as  eoually  affects  all  persons.  In  the  discussions 
*in  Congress  upon  tSie  passage  of  the  [*98 
civil  rights  act  repeated  reference  vras  made 
to  this  language  of  Mr.  Justice  Washington.  It 
was  cited  by  Senator  Trumbull  with  the  obser- 
vation that  it  enumerated  the  very  rights  be- 
longing to  a  citizen  of  the  United  States  set 
forth  m  the  1st  section  of  the  act,  and  with  the 
statement  that  all  persons  bom  in  the  United 
States,  being  declared  by  the  act  citizens  of  the 
United  States,  would  thenceforth  be  entitled  to 
the  rights  of  citizens,  and  that  these  were  the 
great  fundamental  rights  set  forth  in  the  act; 
and  that  they  were  set  forth  "as  appertaining 
to  every  freeman." 

The  privileges  and  immunities  designated  in 
the  2d  section  of  the  4tb  article  of  the  Constitu- 
tion are,  then,  according  to  the  decision  cited, 
tliose  which  of  right  b^onff  to  the  citizens  of 
all  free  governments,  and  uiey  can  be  enjoyed 
under  that  clause  by  the  citizens  of  each  state 
in  the  several  states  upon  the  same  terms  and 
conditions  as  they  are  enjoyed  by  the  citizens  of 
the  latter  states.  No  discrimination  can  be 
made  by  one  state  against  the  citizens  of  other 
states  in  their  enjoyment,  nor  can  any  greater 
imposition  be  levied  than  sudi  as  is  laid  upon 
its  own  citizens.  It  is  a  clause  which  insures 
equality  in  the  enjoyment  of  these  richts  be- 
tween citizens  of  the  several  states  whilst  in 
the  same  state. 

Nor  is  there  anything  in  the  opinion  in  the 
case  of  Paul  v.  Virginia,  8  Wall.  168,  19  L.  ed. 
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357,  which  at  all  militates  agpnst  these  views, 
as  is  supposed  by  the  majority  of  the  court. 
The  act  of  Virginia,  of  1866,  which  was  under 
consideration  in  that  case,  provided  that  no  in- 
surance company,  not  incorporated  under  the 
laws  of  the  state,  should  carry  on  its  business 
within  the  state  without  previously  obtaining 
a  license  for  that  purpose;  and  that  it  should 
not  receive  such  license  until  it  had  deposited 
with  the  treasurer  of  the  state  bonds  of  a  speci- 
fied character,  to  an  amount  varying  from  $30,- 
000  to  $50,000.  No  such  deposit  was  required 
of  insurance  companies  incorporated  by  the 
♦99]  state,  for  carrying  on  *it3  business  with- 
in the  state ;  and  in  the  case  cited  the  validity 
of  the  discriminating  provisions  of  the  statute 
of  Virginia  between  her  own  corporaticms  and 
the  corporations  of  other  states  was  assailed.  It 
was  contended  that  the  statute  in  this  particular 
was  in  conflict  with  that  clause  of  the  Constitu- 
tion which  declares  that  '^e  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states."  But  the 
court  answered,  that  corporations  were  not  citi- 
a^ens  within  th6  meaning  of  this  clause ;  that  the 
term  ''citizens"  as  there  used  applied  onlj  to  nat- 
ural persons,  members  of  the  body  politic  owing 
allegiance  to  the  state,  not  to  artificial  persons 
created  by  the  legislature  and  possessing  only 
the  attributes  which  the  legislature  had  pre- 
scribed ;  that  though  it  had  been  held  that  where 
contracts  or  rights  of  property  were  to  be  en 


The  whole  purport  of  the  decision  was,  that 
citizens  of  one  state  do  not  carry  with  them  in- 
to other  states  any  special  privileges  or  immu- 
nities, conferred  by  tlie  laws  of  their  own  states, 
of  a  corporate  or  other  character.  That  deci- 
sion has  no  pertinency  to  the  questions  involved 
in  this  case.  The  common  privileges  and  im- 
munities which  of  right  belong  to  all  citizens, 
stand  on  a  very  different  footing.  These  the 
citizens  of  each  state  do  carry  with  them  into 
other  states  and  are  secured  there  by  the  clause 
in  question,  in  the  enjoyment  of  such  privilci^es 
and  immunities  upon  terms  of  equality  with 
citizens  of  the  latter  states.  This  equality  in 
one  particular  was  enforced  by  this  court  in  the 
recent  case  of  Ward  v.  Md.  reported  in  12 
Wall.  430,  20  L.  ed.  452.  A  statute  of  that 
state  required  the  payment  of  a  larger  sum 
from  a  non-resident  f^der  for  a  license  to  en- 
able him  to  sell  his  merchandise  in  the  state, 
than  it  did  of  a  resident  trader,  and  the  court 
held,  that  the  statute  in  thus  discriminating 
against  the  non-resident  trader  oontravened  the 
clause  securing  to  the  citizens  of  each  state 
the  privileges  and  immunities  of  citizens  of  the 
several  states.  The  privilege  of  disposing  of  his 
property,  which  was  an  essential  incident  to  his 
ownership,  possessed  by  the  non-resident,  was 
subjected  by  the  statute  of  Maryland  to  a 
greater  burden  than  was  imposed  upon  a  like 
privilege  of  her  own  citizens.  The  privileges  of 
the    non-resident    were    in    this    particular 


forced  by  or  against  a  corporation,  the  courts»  abridged  by  that  legislation. 
of  the  United  States  would,  for  the  purpose  of  ^  What  the  dause  in  question  did  for  the  pro- 
maintaining  jurisdiction,  consider  the  corpora-  \ction  of  the  citizens  of  one  state  against  nos- 


tion  a«  representing  citizens  of  the  state,  under 
the  laws  of  which  it  was  created,  and  to  this 
extent  would  treat  a  corporation  as  a  citizen 
within  the  provision  of  the  Constitution  extend- 
ing the  judicial  power  of  the  United  States  to 
controversies  between  citizens  of  different  states, 
it  had  never  been  held  in  an^  case  whidi  had 
come  under  its  observation,  either  in  the  state, 
or  Federal  Courts,  that  a  corporation  was  a  citi- 
zen within  the  meaning  of  the  clause  in  ques- 
tion, entitling  the  citizens  of  each  state  to  the 
privileges  and  immunities  of  citizens  in  the 
several  states.  And  the  court  observed,  that  the 
privileges  and  immunities  secured  b^  that  pro- 
vision were  those  privileges  and  immunities 
which  were  common  to  the  citizens  in  the  latter 
states,  under  their  constitution  and  laws,  by 
virtue  of  their  being  citizens ;  that  special  priv- 
ileges enjoyed  by  citizens  in  their  own  states 
were  not  secured  in  other  states  by  the  provis- 
ion; that  it  was  not  intended  by  it  to  give  to 
the  laws  of  one  state  any  operation  in  other 
states ;  that  they  could  have  no  such  operation 
except  by  the  permission,  expressed  or  implied, 
of  those  states ;  and  that  the  special  privileges 
which  they  conferred  must,  therefoie,be  enjoyed 
100*]  at  home  unless  the  assent  *of  other 
states  to  their  enjoyment  therein  were  given. 
And  so  the  court  held  that  a  corporation,  being 
a  grant  of  special  privileges  to  the  cor- 
porators, had  no  legal  existence  beyond  the  lim- 
its of  the  sovereignty  where  created,  and  that 
the  recognition  of  its  existence  by  other  states, 
and  the  enforcement  of  its  contracts  made 
therein,  depended  purely  upon  the  assent  of 
those  states  which  could  be  granted  upon  such 
terms  and  conditions  as  those  states  might 
think  proper  to  impose. 
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tile  and  discriminating  legislation  of  other 
states,  the  14th  Amendment  does  for  the 
•protection  of  every  citizen  of  the  Unit-  [♦lOl 
ed  States  against  hostile  and  discriminating 
legislation,  against  him  in  favor  of  others 
whether  they  reside  in  the  same  or  in  different 
states.  If,  under  the  4th  article  of  the  Const!- 
tion,  equality  of  privileges  and  immunities  is 
secured  between  citizens  of  different  states,  un- 
der the  14th  Amendment  the  same  equality  is 
secured  between  citizens  of  the  United  States. 

It  will  not  be  pretended  that  under  the  4th 
article  of  the  Constitution  any  state  could  cre- 
ate a  monopoly  in  any  known  trade  or  manu- 
facture in  favor  of  her  own  citizens,  or  any  por- 
tion of  them,  which  would  exclude  an  equal 
participation  in  the  trade  or  manufacture  mo- 
nopolized by  citizens  of  other  states.  She  could 
not  confer,  for  example,  upon  any  of  her  citi- 
zens the  sole  right  to  manufacture  shoes,  or 
boots,  or  silk,  or  the  sole  right  to  sell  those  arti- 
cles in  the  state  so  as  to  exclude  non-resident 
citizens  from  engaging  in  asimilar  manufac- 
ture  or  sale.  The  non- resident  "citizens  could 
claim  equality  of  privilege  under  the  provisions 
of  the  4th  article  with  the  citizens  of  the  state 
exercising  the  monopoly  as  well  as  with  others, 
and  thus,  as  respects  them,  the  monopoly  would 
cease.  If  this  were  not  so  it  would  be  in  the 
power  of  the  state  to  exclude  at  any  time  the 
citizens  of  other  states  from  participation  in 
particular  branches  of  commerce  or  trade,  and 
extend  the  exclusion  from  time  to  time  so  as 
effectually  to  prevent  any  traffic  with  them. 

Now,  what  the  clause  in  question  does  for  the 
protection  of  citizens  of  one  state  against  the 
creation  of  monopolies  in  favor  of  citizens  of 
oth^  states,  the  14th  Amendment  does  for  the 
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proiecUon  of  every  citizen  of  the  United  States 
against  the  creation  of  any  monopoly  whatever, 
f*"^!^  privileges  and  immunities  of  citizens  of 
^^'Xhe  United  States,  of  every^  one  of  them,  is  se- 
enred  against  abridgement  in  any  form  by  any 
state.  The  14th  Amendment  places  them  imder 
the  guardianship  of  the  national  authority.  All 
monopolies  in  any  known  trade  or  manufacture 
5ire  an  invasion  of  Uiese  privileges,  for  they  en- 
croach i:^n  the  liberty  of  citizens  to  acquire 
property  and  pursue  happiQessji  and  were 
102*]  *held  void  at  common  law  in  the  great 
Case  of  Monopoli^,  decided  during  the  reign  of 
Queen  Elizaheth.^ 

A  monopoly  is  defined  "to  be  an  institution 
of  allowance  from  the  sovereign  power  of  the 
state  by  grant,  commission,  or  otherwise,  to 
any  person  or  corporation,  for  the  sole  buying^ 
selling,  making,  working,  or  using  oi  anything, 
whereby  any  person  or  persons,  bodies  politic 
or  corporate,  are  sought  to  be  restrained  of  any 
freedom  of  liberty  they  had  before,  or  hindered 
in  their  lawful  trade."  All  such  grants  relating 
to  any  known  trade  have  been  held  by  all  the 
judges  of  England,  whenever  they  have  come  up 
for  considersSrion,  to  be  void  at  common  law  as 
destroying  the  freedom  of  trade,  discouraging 
labor  and  industry,  restraining  peraons  from 
getting  an  honest  livelihood,  and  putting  it  in 
the  power  <^  the  grantees  to  enhance  the  price 
<^  commodities.  The  definition  embraces,  it  will 
be  observed,  not  merely  the  sole  privilege  of 
buying  and  selling  particular  articles,  or  of  en- 
gaging in  their  manufacture,  but  also  the  sole 
privilege  of  using  anything  by  which  others 
may  be  restrained  of  the  freedom  of  liberty 
th^  previously  had  in  any  lawful  trade,  or  hin- 
dered in  such  trade.  It  thus  coven  in  eveiy 
particular  the  possession  and  use  of  suitable 
yards,  stables  and  buildings  for  keeping  and 
protecting  cattle  and  other  animals,  and  for 
their  slaughter.  Such  establishments  are  es- 
sential for  the  free  and  successful  prosecution, 
by  any  butdier,  of  the  lawful  trade  of  prepar- 
ing animal  food  for  market.  The  exclusive  priv- 
ilege of  supplying  such  yards,  buildings  and 
other  conveniences  for  the  prosecution  of  this 
business  in  a  large  district  of  countiy,  granted 
by  the  act  of  Louisiana  to  seventeen  persons, 
is  as  much  a  monopoly  as  though  the  act  had 
granted  to  the  company  the  exclusive  privilege 
of  buying  and  selling  the  animals  themselves. 
It  equally  restrains  the  butchers  in  the  free- 
dom and  liberty  they  previously  had,  and  hin- 
ders them  in  their  lawful  trade. 

The  reasons  given  for  the  judgment  in  the 
Oiue  of  Monopolies  apply  with  equal  force  to 
the  case  at  Imr.  In  that  case  a  patent  had  been 
granted  to  the  plaintiff  giving  him  the  sole 
103*]  *right  to  import  playing  cards,  and  the 
entire  trafiic  in  th^,  and  the  sole  right  to 
make  sudi  cards  within  the  realm.  The  defend- 
ant, in  disregard  of  this  patent,  made  and  sold 
some  gross  of  such  cards  and  imported  othere, 
and  was  accordingly  sued  for  infrinnng  upon 
the  exclusive  privileges  of  the  plaintiff.  As  to  a 
portion  of  the  cards  made  and  sold  within  the 
lealni,  he  pleaded  that  he  was  a  haberdasher  in 
London  and  a  free  citizen  of  that  city,  and  as 
such  had  a  right  to  make  and  sell  them.  The 
ooort  held  the  plea  good  and  the  grant  void,  as 
against  the  common  law  and  divers  acts  of  Par- 
liament. ''All  trades,"  said  the  court,  "as  well 
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mechanical  as  others,  which  prevent  idleness 
(the  bane  of  the  commonwealth)  and  exercise 
men  and  youth  in  labor  for  the  maintenance  of 
themselves  and  their  families,  and  for  the  in- 
crease of  their  substance,  to  serve  the  Queen 
when  occasion  shall  require,  are  profitable  to 
the  commonwealth,  and  therefore  the  grant  to 
the  plaintiff  to  have  the  sole  making  of  them  is 
against  the  common  law  and  the  benefit  and  lib- 
erty of  the  subject."  The  case  of  Dckoenant  and 
Hurdia,  11  Coke,  86,  was  cited  in  support  of 
this  position.  In  that  case  a  company  of  mer- 
chant tailora  in  London,  having  power  by  char- 
ter to  make  ordinances  for  the  better  rule  and 
government  of  the  company,  so  that  they  were 
consonant  to  law  and  reason,  made  an  ordin- 
ance that  any  brother  of  the  society  who  should 
have  any  cloth  dressed  by  a  cloth-worker,  not 
being  a  brother  of  the  society,  should  put  one 
half  of  his  cloths  to  some  brother  of  the  same 
society  who  exercised  the  art  of  a  cloth- worker, 
upon  pain  of  forfeiting  ten  shillings,  "and  it 
was  adjudged  that  the  ordinance,  although  it  had 
the  coimtcoiance  of  a  charter,  was  against  the 
common  law,  because  it  was  against  the  liberty 
of  the  subj^;  for  every  subject,  by  the  law, 
has  freedom  and  liberty  to  put  his  doth  to  be 
dressed  by  what  cloth-worker  he  pleases,  and 
cannot  be  restrained  to  certain  perscms,  for  that 
in  effect  would  be  a  monopoly  and,  therefore, 
such  ordinance,  by  color  of  a  charter  or  any 
grant  by  charter  to  such  effect,  would  be  void." 

*  Although  the  court,  in  its  opinion,  re-  [  *  104 
fers  to  the  increase  in  prices  and  deterioration 
in  quality  of  commodities  which  necessarily  re- 
sult from  the  nrant  of  monopolies,  the  main 
ground  of  the  decision  was  their  interference  ; 
with  the  liberty  of  the  subject  to  pursue  for  his  i 
maintenance  and  that  of  his  famuy  any  lawful ' 
trade  or  employment.  This  liberty  is  assumed 
to  be  the  natural  right  of  every  Englishman. 

The  struggle  of  the  English  people  against 
monopolies  iorms  one  of  the  most  interesting 
and  instructive  chapters  in  their  history.  It 
finally  ended  in  the  passaf;e  of  the  statute  of 
21st  James  I.^  by  which  "it  was  declared  that 
all  monopolies  and  all  commissions,  grants,  li- 
censes, cbartera  and  letters  patent,  to  any  per- 
son or  persons,  bodies,  politic  or  corporate, 
whatsoever,  of  or  for  the  sole  buying,  selling, 
making,  working,  or  using  of  anything"  within 
the  realm  of  the  Dominion  of  Wales,  were  alto- 
gether contrary  to  the  laws  of  the  realm  and  ut- 
terly void,  with  the  exception  of  patents  for 
new  inventions  for  a  limited  period,  and  for 
printing,  then  supposed  to  belong  to  the  pre- 
rogative of  the  King,  and  for  the  preparation 
and  manufacture  of  certain  articles  and  ord- 
nance intended  for  the  prosecution  of  war. 

The  common  law  of  England,  as  is  thus  seen, 
condemned  all  monopolies  in  any  known  trade 
or  manufacture,  and  declared  void  all  grants  of 
special  privileges  whereby  Others  could  be  de- 
prived of  any  liberty  which  they  previously 
had,  or  be  hindered  in  their  lawful  trade.  The 
statute  of  James  I.,  to  which  I  have  referred, 
only  embodied  the  law  as  it  had  been  previously 
declared  by  the  courts  of  England,  although 
frequently  disregarded  by  the  sovereigns  of  that 
country. 

The  common  law  of  England  is  the  basis  d 
the  jurisprudence  of  the  United  States.  It  was 
brought  to  this  country  by  the  colonists,   to- 
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gether  with  the  English  statutes,  and  was  es- 
tablished here  so  far  as  it  was  applicable  to 
their  condition.  That  law  and  the  benefit  of  such 
of  the  English  statutes  as  existed  at  the  time  of 
their  colonization,  and  which  they  had  by  ex- 
perience found  to  be  applicable  to  their  circum- 
stances, were  claimed  by  the  Congress  of  the 
United  Colonies  in  1774  as  a  part  of  their  "in- 
dubitable rights  and  liberties."  Joum.  Cong. 
105*]  Vol.  I,  pp.  28-30.  ♦Of  the  statutes,  the 
benefits  of  which  was  thus  claimed,  the  statute 

;  of  James  I.  against  monopolies  was  one  of  the 
most  important.  And  when  the  colonies  separat- 
ed from  the  mother  country  no  privilege  was 

'  more  fully  recognized  or  more  completely  incor- 
'  porated  into  the  fundamental  law  of  the  coun- 

,  try  than  that  every  free  subject  in  the  British 

I  Empire  was  entitled  to  pursue  his  happiness  by 
following  any  of  the  known  established  trades 
and  occupations  of  the  country,  subject  only  to 
such  restraints  as  equally  affected  all  others. 
The  immortal  docimiient  which  proclaimed  the 
independence  of  the  country  declared  as  self  evi- 
dent truths  that  the  Creator  had  endowed  all 
men  "with  certain  inalienable  rights,  and  that 
among  these  are  life,  liberty  and  the  pursuit  of 
happiness ;  and  that  to  secure  these  rights  gov- 
ernments are  instituted  among  men." 

If  it  be  said  that  the  civil  law  and  not  the 
common  law  is  the  basis  of  the  jurisprudence  of 
LfOuisiana,  I  answer  that  the  decree  of  Louis 
XVI.,  in  1776,  abolished  all  monopolies  of 
trades  and  all  special  privileges  of  corporations, 
guilds  and  trading  companies,  and  authorized 
every  person  to  exercise,  without  restraint,  his 
art,  trade  or  profession,  and  such  has  been  the 
law  of  France  and  of  her  colonies  ever  since,  and 
that  law  prevailed  in  Louisiana  at  the  time  of 
her  cession  to  the  United  States.  Since  then, 
notwithstanding  the  existence  in  that  state  of 
the  civil  law  as  the  basis  of  its  jurisprudence, 
freedom  of  pursuit  has  been  always  recognized 
as  the  common  right  of  her  citizens.  But  were 
this  otherwise,  the  14th  Ampnilmftn^.  gpmirpg  ^jia 
like  protection  to  all  citizens  in  that  state 
agatnafl^aiiy  abridgement  of ,  their-  oomiQon 
rights,  as  in  other  states.  That  amendment  was 
intended  to  give  practical  effect  to  the  dentara- 
tiqn  of  1776. of  inalienable  rights,  rights  which 
are  thegift.of.the  Creator;  which  the  law  does 
not  confer,  but  only  recognizes.  If  the  trader 
in  London  could  plead  that  lie  was  a  free  citi- 
zen of  that  city  against  the  enforcement  to  his 
injury  of  monopolies,  surely  under  the  14th 
106*]  Amendment  every  *citizen  of  the  United 
States  should  be  able  to  plead  his  citizenship  of 
the  Republic  as  a  protection  against  any  similar 
invasion  of  his  privileges  and  immunities. 
So  fundamental  has  this  privilege  of  every 

.  citizen  to  be  free  from  disparaging  and  unequal 
enactments,  in  the  pursuit  of  zhe  ordinary  avo- 
cation of  life,  been  regarded,  that  few  instances 
have  arisen  where  the  principle  1ms  been  so  far 
violated  as  to  call  for  the  interposition  of  the 
courts.  But  whenever  this  has  occurred,  with 
the  exception  of  the  present  cases  from  Louis- 
iana, which  are  the  most  barefaced  and  flagrant 
of  all,  the  interference  with  the  privilege  of  the 
citizen  has  been  pronounced  illegal  and  void. 
When  a  case  under  the  same  law  under  which 
the  present  cases  have  arisen  came  before  the 
circuit  court  of  the  United  fStates  In  the  Dis- 
trict of  Louisiana,  there  was  no  hesitation  on 
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the  part  of  the  court  in  declaring  the  law,  in 
its  exclusive  features,  to  be  an  invasion  of  one 
of  the  fundamental  privileges  of  the  citizen. 
Live-Stock  Assoc,  v.  Crescent  City  Co,  1  Abb. 
U.  S.  398.  The  presiding  justice,  in  delivering 
the  opinion  of  the  court,  observed  that  it  might 
he^ifficult  to  enumerate  or  define  what  were 
/the  essential  privileges  of  a  citizen  of  the  United 
\States,  which  a  state  could  not  by  its  laws  in- 
Vade,  but  tliat  so  far  as  the  question  under  con- 
sideration was  concerned,  it  might  be  safely 
oaid  that  "It  is  one  of  the  privileges  of  every 
/American  citizen  to  adopt  and  follow  such  law- 
ful industrial  pursuit,  not  injurious  to  the 
community,  as  he  may  see  fit,  without  unrea- 
sonable reg[ulation  or  molestation,  and  without 
being  restricted  by  any  of  those  unjust,  oppres- 
sive, and  odious  monopolies  or  exclusive  privi- 
leges which  have  been  condemned  by  all  free 
governments."  And  again:  "There  is  no 
more  sacred  right  of  citizenship  than  the  right 
to  pursue  unmolested  a  lawful  employment  in 
a  lawful  manner.  It  is  nothing  more  nor  less 
than  the  sacred  right  of  labor." 

In  The  City  of  Chicago  v.  Ruvnpff,  45  111.  90, 
which  was  before  tJie  supreme  court  of  Illinois, 
we  have  a  case  similar  in  all  its  *feature8  [  *  107 
to  the  one  at  bar.  That  ci^  being  authorized 
by  its  charter  to  regulate  ana  license  the  slaugh- 
tering of  animals  within  its  corporate  limits, 
the  common  council  passed  what  was  termed  an 
"ordinance"  in  reference  thereto,  whereby  a  par- 
ticular building  was  designated  for  the  slaugh- 
tering of  all  animals  intended  for  sale  or  con- 
sumption in  the  city,  the  owners  of  which  were 
granted  the  exclusive  right  for  a  specified  pe- 
riod to  have  all  such  animals  slaughtered  at 
their  establishment,  they  to  be  paid  a  specific 
sum  for  the  privilege  by  all  persons  exercising 
it.  The  vaJidity  of  this  action  of  the  corporate 
authorities  was  assailed  on  the  ground  of  the 
grant  of  exclusive  privileges,  and  the  court 
said:  "The  charter  authorizes  the  city  authori- 
ties to  license  or  regulate  such  establishments. 
Where  that  body  has  made  the  necessary  regu- 
lations, requirea  for  the  health  or  comfort  of 
i.he  inhabitants,  all  persons  inclined  to  pursue 
such  an  occupation  should  have  an  opportunity 
of  conforming  to  such  regulations,  otherwise 
the  ordinance  would  be  unreasonable  and  tend 
to  oppression.  Or,  if  they  should  regard  it  for 
the  interest  of  the  city  that  such  establishments 
should  be  licensed,  the  ordinance  should  be  so 
framed  that  all  persons  desiring  it  might  ob- 
tain licenses  by  conforming  to  the  prescribed 
terms  and  regulations  for  the  government  of 
3uch  business.  We  regard  it  neither  as  a  regu- 
lation nor  a  license  of  the  business  to  confine  it 
to  one  building  or  to  give  it  to  one  individual. 
Such  an  action  is  oppressive,  and  creates  a  mo- 
nopoly that  never  could  have  been  contemplated 
by  the  general  assembly.  It  impairs  the  rights 
of  all  other  persons,  and  cuts  them  off  from  a 
share  in  not  only  a  legal,  but  a  necessary  busi- 
ness. Whether  we  consider  this  as  an  ordi- 
nance or  a  contract,  it  is  equally  unauthorized, 
as  being  opposed  to  the  rules  governing  the 
adoption  of  municipal  by-laws.  The  principle 
of  equality  of  rights  to  the  corporators  is  vio- 
lated by  this  contract.  If  the  common  council 
may  require  all  of  the  animals  for  the  consump- 
tion of  the  city  to  be  slaughtered  in  a  single 
building,  or  on  a  particular  lot,  and  the  owner 
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to  be  paid  a  specific  sum  for  the  privilege,  what 
108*]  would  prevent  the  making  a  'similar 
contract  with  some  other  person  that  all  of  the 
vegetables  or  fruits,  the  flour,  the  groceries,  the 
dry  ^oods,  or  other  commodities  should  be  sold 
on  his  lot  and  he  receive  a  compensation  for  the 
privilege?  We  can  see  no  difference  in  principle." 

It  is  true  that  the  court  in  this  opinion  was 
speaking  of  a  municipal  ordinance  and  not  of 
an  act  of  the  legislature  of  a  state.  But,  as  it 
is  justly  observed  by  counsel,  a  legislative  body 
is  no  more  entitled  to  destroy  the  equalily  of 
rights  of  citizens,  nor  to  fetter  the  industir^  of 
a  city,  than  a  municipal  government.  These 
rights  are  protected  from  invasion  by  the  fun- 
damental law. 

In  the  case  of  The  Gaslight  Co,  v.  Vorwich  0. 
O.  Co,  25  Conn.  19,  which  was  before  the  su- 
preme court  of  Connecticut,  it  appeared  that  the 
common  council  of  the  citj  of  Norwich  had 
jMtssed  a  resolution  purporting  to  grant  to  one 
Treadway,  his  heirs  and  assigns,  for  the  period 
of  fifteen  years,  the  right  to  lay  gas-pipes  in  the 
streets  of  that  city,  declaring  that  no  other  per- 
son or  corporation  should,  by  the  consent  of  the 
common  council,  lay  gas-pipes  in  the  streets  dur- 
ing that  time.  The  plaintiffs  having  purchased 
of  Treadway,  undertone  to  assert  an  exclusive 
right  to  use  the  streets  for  their  purposes,  as 
against  another  company  which  was  using  the 
streets  for  the  same  purposes.  And  the  court 
said:  "As,  then,  no  consideration  whatever, 
either  of  a  public  or  private  character,  was  re- 
served for  the  grant ;  and  as  the  business  of  man- 
ufacturing and  selling  gas  is  an  ordinary  busi- 
ness, like  the  manufacture  of  leather,  or  any 
other  article  of  trade  in  respect  to  which  the 
government  has  no  exclusive  prerogative,  we 
think  that  so  far  as  the  restriction  of  other  per- 
sons than  the  plaintiffs  from  using  the  streets 
for  the  purpose  of  distributing  gas  by  means  of 
pipes,  can  fairly  be  viewed  as  intended  to  oper- 
ate as  a  restriction  upon  its  free  manufacture 
and  sale,  it  comes  directly  witliin  the  definition 
and  descripticm  of  a  monopoly ;  and  although  we 
have  no  direct  constitutional  provision  against 
109*]  a  monopoly,  *yet  the  whole  theory  of  a 
free  government  is  opposed  to  such  ^ants,  and 
It  does  not  require  even  the  aid  which  may  be 
derived  from  the  Bill  of  Rights,  the  1st  section 
of  which  declares  that  no  man  or  set  of  men  are 
entitled  to  exclusive  public  emoluments  or  privi- 
leges from  the  communily,' to  render  them  void.'' 

In  The  Mayor,  etc.  v.  Thomey  7  Paige,  261,  an 
application  was  made  to  the  Chancellor  of  New 
lork  to  dissolve  an  injunction  restraining  the 
defendants  from  erecting  a  building  in  the  city 
of  Hudson  upon  a  vacant  lot  owned  by  them, 
intended  to  be  used  as  a  hay-press.  The  com- 
mon council  of  the  city  had  passed  an  ordinance 
directing  that  no  person  should  erect,  or  con- 
struct, or  cause  to  be  erected  or  constructed,  any 
wooden  or  frame  bam,  stable,  or  hay-press  of 
certain  dimensions,  within  certain  specified  lim- 
its in  the  city,  without  its  permission.  It  ap- 
peared, however,  that  there  were  such  buildings 
already  in  existence,  not  only  in  compact  parts 
of  the  city,  but  also  within  the  prohibited  lim- 
its, the  occupatimi  of  which  for  the  storing  and 
pressing  of  hay  the  common  council  did  not  in- 
tend to  restrain.  And  the  Chancellor  said: 
•If  the  manufacture  of  pressed  hay  within  the 
aompaet  parts  of  the  city  is  dangerous  in  cauQ- 
16  Waix. 


ing  or .  promoting  fires,  the  common  coundl 
have  the  power  expressly  given  by  their  charter 
to  prevent  the  carrying  on  of  such  manufac- 
ture ;  but  as  all  by-laws  must  be  reasonable,  the 
common  council  cannot  make  a  by-law  which 
shall  permit  one  nerson  to  carry  on  the  danger- 
ous business  ana  prohibit  another  who  has  an 
equal  right  from  pursuing  the  same  business." 

In  all  these  cases  there  is  a  recognition  of  the 
equality  of  right  among  citizens  in  the  pursuit 
of  the  ordinary  avocations  of  life,  and  a  decla- 
ration that  all  grants  of  exclusive  privileges,  in 
contravention  of  this  equality,  are  against  com- 
mon right,  and  void. 

This  equality  of  right,  with  exemption  from 
all  disparaging  and  partial  enactments,  in  the  * 
lawful  pursuits  of  life,  *throughout  the  [♦110 
whole  country,  is  the  distinguishing  privilege  of 
citizens  of  the  United  States.  To  them,  every- 
where, all  pursuits,  all  professions,  all  avoca- 
tions are  open  without  other  restrictions  than 
siich  as  are  imposed  equally  upon  all  others  of 
the  same  age,  sex  and  condition,  fl'he  state  may 
prescribe  such  regulations  for  every  pursuit  and 
calling  of  life  as  will  promote  the  public  health, 
secure  the  good  order  and  advance  the  general 
prosperity  of  society,  but  when  once  prescribed, 
the  pursuit  or  calling  must  be  free  to  be  fol- 
lowed by  every  citizen  who  is  within  the  condi- 
tions designated,  and  will  conform  to  the  regu- 
lations. This  is  the  fimdamental  idea  upon 
which  our  institutions  rest,  and  unless  adhered 
to  in  the  legislation  of  the  country  cay  govem- 
ment  will  be  a  Republic  only  in  namoJ^The  14th 
Amendment,  in  my  jud^ent,  makes  it  essen-^ 
tial  to  the  validity  of  the  legislation  of  every 
state  that  this  equality  of  right  should  be  re- 
spected. How  widely  this  equality  has  been  de- 
parted from,  how  entirely  rejected  and  tram- 
pled upon  by  the  act  of  Louisiana,  I  have  already 
shown.  Aud  it  is  to  me  a  matter  of  profound 
regret  that  its  validity  is  recognized  by  a  ma- 
jority of  this  court,  for  by  it  the  right  of  free 
labor,  one  of  the  most  sacred  and  imprescriptible 
rights  of  man,  is  violated.*    As  stated  by  the 


'••The   property   which   every   man   has   in   hia   \ 
own  labor,"  says  Adam  Smith,  "as  it  Istheorisrlnal    ^ 
foundation  of  all  other  property,  so  it  is  the  most    i 
sacred  and  inviolable.     The  patrimony  of  the  poor 
man  lies  In  the  strength  and  dexterity  of  bis  own 
hands ;  and   to  hinder  him  from  employing  this 
strength  and  dexterity  In  what  manner  he  thinks 
proper,  without  injury  to  his  neighbor.  Is  a  plain 
violation  of  this  most  sacred  property.     It  is  a 
manifest  encroachment  upon  the  just  liberty  both 
of  the  workman  and  of  those  who  might  be  disposed      i 
to  employ  him.  As  It  hinders  the  one  from  working      \ 
at  what  he  thinks  proper,  so  It  hinders  the  others 
from  employing  whom  they  think  proper."  Smith's 
wealth  of  Nations,  b.  1,  ch.  10,  part.  2. 

In  the  edict  of  Louis  XVI..  in  1776,  giving  free- 
dom to  trades  and  professions,  pret>aredby  his  min- 
ister, Turgot,  he  recites  the  contributions  that  had 
been  made  by  the  guilds  and  trade  companies,  and 
says  :  "It  was  the  allurement  of  these  fiscal  advan- 
tages undoubtedly  that  prolonged  the  Illusion  and 
concealed  the  immense  Injury  they  did  to  Industry 
and  their  Infraction  of  natural  right.  This  illusion 
had  extended  so  far  that  some  persons  asserted 
that  the  right  to  work  was  a  royal  privilege  which 
the  icing  might  sell,  and  that  his  subjects  were 
bound  to  purchase  from  him.  We  hasten  to  correct 
this  error  and  to  repel  the  conclusion.  God  in  giv- 
ing to  man  wants  and  desires  rendering  labor  nec- 
essary for  their  satisfaction,  conferred  the  right 
to  labor  upon  all  men,  and  this  property  Is  the 
first,  most  sacred,  and  imprescriptible  of  all." 
.  .  .  He.  therefore,  regards  It  •'as  the  first  duty 
of  hlR  Justice,  and  the  worthiest  act  of  benevolence, 
to  free  his  subjects  from  any  restriction  upon  this 
iualleoable  right  of  humanity.*' 
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111*]  supreme  court  of  Connecticut,  in  *the 
case  cited,  grants  of  exclusive  privileges,  such 
as  is  made  by  the  act  in  question,  are  opposed 
to  the  whole  theory  of  free  government,  and  it 
requires  no  aid  from  any  bill  of  rights  to  ren- 
der them  void.  That  only  is  a  free  government, 
in  the  American  sense  of  the  term,  under  which 
the  inalienable  right  of  every  citizen  to  pursue 
his  happiness  is  unrestrained,  except  by  just, 
equal,  and  impartial  laws.^ 

I  am  authorized  by  Mr.  Chief  Justice  Chase, 
Mr.  Justice  Swayne  and  Mr.  Justice  Bradley, 
to  state  that  they  concur  with  me  in  this  dis- 
senting opinion. 

Mr.  Justice  Bradley,  dissenting : 

I  concur  in  the  opinion  which  has  just  been 
read  by  Mr.  Justice  Field,  but  desire  to  add  a 
few  observations  for  the  purpose  of  more  fully 
illustrating  my  views  on  the  important  ques- 
tion decided  in  these  cases,  and  the  special 
grounds  <m  which  they  rest. 

The  14th  Amendment  to  the  Constitution  of 
the  United  States,  section  one,  declares  that  no 
state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  immunities  of  citi- 
zens of  the  United  States. 

The  legislature  of  Louisiana,  under  pretense 
of  making  a  police  regulation  for  the  promo- 
tion of  the  public  heiQth,  passed  an  act  con- 
ferring upon  a  corporation,  created  by  the  act, 
the  exclusive  right,  for  twenty-five  years,  to 
have  and  maintain  slaughter-houses,  landings 
112*]  for  cattle,  and  yards  for  'confining  cat- 
tle intended  for  slaughter,  within  the  parishes 
of  Orleans^  Jefferson,  and  St.  Bernard,  a  terri- 
tory containing  nearly  twelve  hundred  square 
miles,  including  the  city  of  New  Orleans;  and 
prohibiting  all  other  persons  from  building, 
keeping,  or  having  slaughter-houses,  landings 
for  cattle,  and  yards  for  confining  cattle  in- 
tended for  slaughter  within  the  said  limits; 
and  requiring  that  all  cattle  and  other  animals 
to  be  slaughtered  for  food  in  that  district 
should  be  brought  to  the  slaughter  houses  and 
works  of  the  favored  company  to  be  slaughtered, 
and  a  payment  of  a  fee  to  the  company  for  such 
act. 

It  is  contended  that  this  prohibition  abridges 
the  privileges  and  immunities  of  citizens  of  the 
United  States,  especially  of  the  plaintiffs  in 
error,  who  were  particularly  affected  thereby; 
and  whether  it  does  so  or  not  is  the  simple  ques- 
tion in  this  case.  And  the  solution  of  this  ques- 
tion depends  upon  the  solution  of  two  other 
questions,  to  wit :  • 

First.  Is  it  one  of  the  rights  and  privileges  of 
a  citizen  of  the  United  S&,tes  to  pursue  such 
civil  employment  as  he  may  choose  to  adopt, 
subject  to  such  reasonable  regulations  as  may 
b§  prescribed  by  law  ? 

Second.  Is  a  monopoly,  or  exclusive  right, 
given  to  one  person  to  the  exclusion  of  all  oth- 
ers, to  keep  slaughter-houses,  in  a  district  of 
nearly  twelve  hundred  square  miles,  for  the 
supply  of  meat  for  a  large  city,  a  reasonable 

»i™  ■'         ■        i-.»i        I.        —         ■  — ■ , 

» "Civil  liberty,  the  great  end  of  all  human 
society  and  government,  la  that  state  in  which 
each  individual  has  the  power  to  pursue  his  own 
happiness  according  to  his  own  views  of  his  In- 
terest, and  the  dictates  of  his  conscience,  unre- 
strained, except  by  equal,  just,  and  impartial 
laws."  1  Sharswood's  Blackstone,  127,  note  8. 
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regulation  of  that  employment  which  the  legis- 
lature hais  a  right  to  impose  ? 

The  first  of  these  questions  is  one  of  vast  im- 
portance, and  lies  at  the  very  foundations  of 
our  government.  The  question  is  now  settled 
by  the  14th  Amendment  itself,  that  citizenship 
of  the  United  States  is  the  primary  citizenship 
in  this  country;  and  that  state  citizenship  is 
secondary  depending  upon  the  citizen's  place 
of  residence.  The  states  have  not  now,  if  they 
over  had,  any  power  to  restrict  tneir  citizenship 
to  any  classes  or  persons.  A  citizen  of  the 
United  States  has  a  perfect  constitutional  right 
to  go  to  and  reside  in  any  state  he  chooses,  and 
to  claim  citizenship  therein,  *and  an  [*113 
equality  of  rights  with  every  other  citizen ;  and 
jthe  whole  power  of  the  nation  is  pledged  to  sus- 
(tain  him  in  that  right.  He  is  not  bound  to 
cringe  to  any  superior,  or  to  pray  for  any  act  of 
grace,  as  a  means  of  enjoying  all  the  rights  and 
privil^es  enjoyed  by  otlier  citizens.  And  when 
the  spirit  of  lawlessness,  mob  violence,  and  sec- 
tional hate  can  be  so  completely  repressed  as  to 
give  full  practical  effect  to  this  right,  we  shall 
1)6  a  happier  nation,  and  a  more  prosperous  one 
than  we  now  are.  Citizenship  of  tne  United 
States  ought  to  be,  and,  according  to  the  Con- 
stitution, is,  a  sure  and  undoubted  title  to  equal 
rights  in  any  and  every  state  in  this  Union,  sub- 
ject to  such  regulations  as  the  legislature  may 
rightfully  prescribe.  If  a  man  be  denied  full 
equality  before  the  law,  he  is  denied  one  of  the 
essential  rights  of  citizenship  as  a  citizen  oi 
the  United  States. 

Every  citizen,  then,  being  primarily  a  citizen 
of  the  United  States,  and,  secondarily,  a  citizen 
of  the  state  where  he  resides,  what,  in  general, 
are  the  privil^s  and  immunities  of  a  citizen 
of  the  United  States?  Js  the  right,  liberty,  or 
privilege  of  choosing  any  lawful  employment 
one  of  them? 

If  a  state  legislature  should  pass  a  law  pro- 
hibiting the  iimabitants  of  a  particular  town- 
ship, county,  or  city,  from  tanning  leather  or 
making  shoes,  would  such  a  law  violate  any 
privileges  ot  immunities  of  those  inhabitants  as 
citizens  of  the  United  States,  or  only  their  priv- 
ileges and  immunities  as  citizens  of  that  par- 
ticular state?  Or  if  a  state  legislature  should 
pass  a  law  of  caste,  making  all  trades  and  pro- 
fessions, or  certain  enumerated  trades  and  pro* 
fessions,  hereditary,  so  that  no  one  could  follow 
any  such  trades  or  professions  except  that 
which  was  pursued  by  his  father,  would  such  a 
law  violate  the  privileges  and  immunities  of  the 
people  of  that  state  as  citizens  of  the  United 
States,  or  only  as  citizens  of  the  state.  Would 
they  have  no  redress  but  to  appeal  to  the  courts 
of  that  particular  state? 

This  seems  to  me  to  be  the  essential  question 
before  us  for  consideration.  And,  in  my  judg- 
ment, the  right  of  any  citizen  to  follow  what- 
ever lawful  employment  he  chooses  to  adopt 
(submitting  liimself  to  all  lawful  regulations) 
is  one  of  *his  most  valuable  rights,  and  [*114 
one  which  the  legislature  of  a  state  cannot  in- 
vade, whether  restrained  by  its  own  Constitu- 
tion or  not. 

The  right  of  a  state  to  regulate  the  conduct 
of  its  citizens  is  undoubtedly  a  very  broad  and 
extensive  one,  and  not  to  be  lightly  restricted. 
But  there  are  certain  fundamental  rights  which 
this  right  of  regulation  cannot  infringe.  It  mar 
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prescribe  the  manner  of  tneir  exercise^  but  it 
eannot  subvert  the  rights  themselves.  I  speak 
now  o(  the  rights  of  citizens  of  any  free  govern- 
ment. Granting  for  the  present  that  the  citi- 
zens of  one  government  cannot  claim  the  privi- 
leges of  eii&ena  in  another  government;  that 
prior  to  the  union  of  our  North  American  states 
the  citizens  of  one  state  could  not  claim  the 
privileges  of  citizens  in  another  state;  or,  that 
after  the  union  was  formed  the  citizens  of  the 
United  States,  as  such,  could  not  claim  the 
privileges  of  citizens  in  any  particular  state; 
yet  the  citizens  of  each  of  the  states  and  the  cit- 
izens of  the  United  States  would  be  entitled  to 
eeriain  privileges  and  immimities  as  citizens,  at 
the  hands  of  their  own  government — privileges 
snd  immunities  which  their  own  governments 
respectively  would  be  bound  to  respect  and 
oiAintain.  In  this  free  country,  the  people  of 
which  inherited  certain  traditionary  rights  and 
privileges  from  their  ancestors.  Citizenship 
means  something.  It  has  certain  privileges 
and  immunities  attached  to  it  which  the  gov- 
ernment, whether  restricted  by  express  or  im- 
plied limitations,  cannot  take  away  or  impair. 
It  may  do  so  temporarily  bv  force,- but  it  can- 
not do  80  by  right.  And  these  privileges  and 
immunities  attach  as  well  to  citizenship  of  the 
United  States  as  to  citizenship  of  the  states. 

The  people  of  this  country  brought  with  them 
to  its  shores  the  rights  of  Englishmen;  tlie 
rights  which  had  been  wrested  from  English 
sovereigns  at  various  periods  of  the  nation's 
history.  One  of  these  fundamental  rights  was 
expressed  in  these  words,  found  in  Magna  Char- 
ta:  ''Ko  freeman  shall  be  taken  or  iniprisoned, 
or  be  dissei&ed  of  his  freehold,  or  liberties  or 
free  custcnns,  or  be  outlawed  or  exiled,  or  any 
otherwise  destroyed ;  nor  will  we  pass  upon  him 
115*]  or  condemn  *him  but  by  lawful  judg- 
iiK^nt  of  his  peers  or  by  the  law  of  the  land." 
English  constitutional  writers  expound  this  ar- 
ticle as  rendering  life,  liberty  and  property  in- 
riolable,  except  by  due  process  of  law.  This  is 
the  very  right  which  the  plaintiffs  in  error  claim 
in  this  esme.  Anotlier  of  these  rights  was  that 
of  habeas  corpus^  or  the  right  of  having  any  in- 
vuion  of  personal  liberty  judicially  examined 
into,  at  once,  by  a  competent  judicial  magis- 
trate. Blackstone  classilies  these  fundamental 
rights  under  three  heads,  as  the  absolute  rights 
of  individuals,  to  wit :  the  right  of  personal  se- 
curity, the  right  of  personal  liberty,  and  the 
right  of  private  property.  And  of  the  last  he 
pays:  *'The  third  absolute  right,  inherent  in 
every  Englishman,  is  that  of  property,  which 
oonsistd  in  the  free  use,  enjoyment  and  disposal 
of  all  his  acquisitions,  without  any  control  or 
diminution  save  only  by  the  laws  of  the  land.'' 

The  privileges  and  immimities  of  Englishmen 
were  established  and  secured  by  long  usage  and 
by  various  acts  of  Parliament.  But  it  may  be 
said  that  the  Parliament  of  England  has  unlim- 
it^  authority,  and  might  repecd  the  laws  which 
Lave  from  time  to  time  been  enacted.  Theo- 
retically this  is  so,  but  practically  it  is  not.  Eng- 
land has  no  written  Constitution,  it  is  true; 
hot  it  has  an  unwritten  one,  resting  in  the  ac- 
knowledged, and  frequently  declared,  privile^^s 
of  Parliament  and  the  people,  to  violate  which 
in  any  material  resjMct  would  produce  a  revolu- 
tion in  an  hour.  A  violation  of  one  of  the 
fundamental  ju-iiU:ij)lBS  of  that  Constitution  in 
06  Wali..  .  U.  8.,  Book  21. 


the  colonies,  namely :  the  principle  that  recog- 
nizes the  property  of  the  people  as  their  own, 
and  which,  therefore,  regards  all  taxes  for  the 
support  of  government  as  gifts  of  the  peo- 
pie  through  their  representatives,  and  regards 
taxation  without  representation  as  subversivs 
of  free  government,  was  the  origin  of  our  own 
revolution. 

This,  it  is  true,  was  the  violation  of  a  political 
right;  but  personal  rights  were  deemed  equally 
sacred,  and  were  claimed  by  the  very  first  Con- 
gress of  the  colonies,  assembled  in  1774,  as  the 
undoubted  inheritance  of  the  people  of  this  coun- 
try ;  and  the  Declaration  of  Independence,  which 
*was  the  first  political  act  of  the  Amer-  [*  116 
lean  people  in  their  independent  sovereign  ca- 
jMicity,  lays  the  foundation  of  our  national  ex- 
istence upon  this  broad  proposition:  "That  all 
men  are  created  equal;  that  they  are  endowed 
by  their  Creator  with  certain  inalienable  rights; 
that  among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness."  Here  again  we  have  the 
great  three-fold  division  of  the  rights  of  free- 
7nen,  asserted  as  the  rights  of  man.  Rights  to 
life,  liberty,  and  the  pursuit  of  happiness  are 
equivalent  to  the  rights  of  life,  liberty^^nd 
property.  These  are  the  fimdamental  rights 
which  can  only  be  taken  away  by  due  process  of 
law,  and  which  can  only  be  interfered  with,  or 
the  enjoyment  of  which  can  only  be  modified,  by 
lawful  regulations  necessary  or  proper  for  the 
mutual  good  of  all ;  and  these  rights,  I  contend, 
belong  to  the  citizens  of  every  free  government. 

For  the  preservation,  exercise  and  enjoyment 
of  these  rights  the  individual  citizen,  as  a  neces- 
sity, must  be  left  free  to  adopt  such  calling,  pro- 
fession or  trade  as  may  seem  to  him  most  con- 
ducive to  that  end.  Without  this  right  he  can 
not  be  a  freeman.  This  right  to  choose  one's 
calling  is  an  essential  part  of  that  liberty  which 
it  is  the  object  of  government  to  protect ;  and  a 
calling,  when  chosen,  is  a  man's  property  and 
right.  Liberty  and  property  are  not  protected 
where  these  H$^hts  are  arbitrarily  assailed. 

I  think  sufiicient  has  been  said  to  show  that 
citizenship  is  not  an  empty  name,  but  that,  in 
this  country  at  least,  it  has  connected  with  it 
certain  incidental  rights,  privileges,  and  immu- 
nities of  the  greatest  importance.  And  to  say 
that  these  rights  and  immunities  attach  only  to 
state  citizenship,  and  not  to  citizenship  of  the 
United  States,  appears  to  me  to  evince  a  very 
narrow  and  insufiicient  estimate  of  constitu- 
tional history  and  the  rights  of  men,  not  to  say 
the  rights  of  the  American  people. 

On  this  point  the  often  quoted  language  of 
Mr.  Justice  Washington,  in  Corfield  v.  Coryell, 
4  Wash,  C.  C.  380,  is  very  instructive.  Being 
*called  upon  to  expound  that  clause  in  [*117 
the  4th  article  of  the  Constitution  which  de- 
clares that  ''the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states,"  he  says:  ''The 
inquiry  is,  what  are  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states?  We  feel 
no  hesitation  in  confining  these  expressions  to 
those  privileges  and  immunities  which  are,  in 
their  nature,  fundamental;  which  belong,  of 
right,  to  the  citizens  of  all  free  governments, 
and  which  have  at  all  times  been  enjoyed  by  the 
citizens  of  the  several  states  which  compose 
tliis  Union  from  the  time  of  their  becoming 
free,  independent  and  sovereign.  What  these 
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UnBdamental  privileges  are  it  would  perhaps  be 
more  tedioos  than  difficult  to  enumerate.  They 
maT,  however,  be  all  comprehended  under  the 
f<wiwing  general  heads :  protection  by  the  gov^ 
emmentj;  the  enjoyment  of  life  and  liberty, 
with  the  right  to  acquire  and  possess  property 
of  every  kind,  and  to  pursue  and  obtain  hap- 
piness and  safety,  subject,  nevertheless,  to  such 
restraints  as  the  government  may  justly  pre- 
scribe for  the  general  good  of  the  whole;  the 
right  of  a  citizen  of  one  state  to  pass  through, 
or  to  reside  in,  any  other  state  for  purposes  of 
trade,  agriculture,  professional  pursuits,  or 
otherwise;  to  claim  the  benefit  of  the  writ  of 
habeas  corpus ;  to  institute  and  maintain  actions 
of  any  kind  in  the  courts  of  the  state;  to  take, 
hold  and  dispose  of  property,  either  real  or 
personal ;  and  an  exemption  from  higher  taxes 
or  impositions  than  are  paid  by  the  other  citi- 
zens of  the  state,  may  be  mentioned  as  some  of 
the  particular  privileges  and  immunities  of  cit- 
izens which  are  clearly  embraced  by  the  gener- 
al description  of  privileges  deemed  to  be  fun- 
damental." 

It  is  pertinent  to  observe  that  both  the  clause 
of  the  Constitution  referred  to,  and  Justice 
Washington  in  his  comment  on  it,  speak  of  the 
privileges  and  immunities  of  citizens  in  a  state, 
not  of  citizens  of  a  state.  It  is  the  privileges 
and  immunities  of  citizens,  that  is,  of  citizens 
an  such,  that  are  to  be  accorded  to  citizens  of 
other  states  when  they  are  found  in  any  state; 
or,  as  Justice  Washington  says:  ''privileges 
5md  immunities  which  are,  in  their  nature, 
118*]  fundamental;  *  which  belong,  of  right, 
to  the  citizens  of  all  free  governments." 

It  is  true  the  courts  have  usually  regarded 
the  clause  referred  to  as  securing  only  an  equal- 
ity of  privileges  with  the  citizens  of  the  state 
in  which  the  parties  are  found.  Equality  be- 
fore the  law  is  undoubtedly  one  of  the  privileges 
and  immunities  of  eveiy  citizen.  I  am  not 
aware  than  any  case  has  arisen  in  which  it  be- 
came necessary  to  vindicate  any  other  funda- 
mental privilege  of  citizenship ;  although  rights 
have  been  claimed  which  wei-e  not  deemed 
fundamental,  and  have  been  rejected  as  not 
within  the  protection  of  this  clause.  Be  this, 
however,  as  it  may,  the  language  of  the  clause 
is^  as  I  have  stated  it,  and  seems  fairly  suscep- 
tible of  a  broader  interpretation  than  that 
which  makes  it  a  guaranty  of  mere  equality  of 
privileges  with  other  citizens. 

But  we  are  not  bound  to  resort  to  implica- 
tion, or  to  the  constitutional  history  of  England, 
to  find  an  authoritative  declaration  of  some  of 
the  most  important  privileges  and  immunities 
of  citizens  of  the  United  States.  It  is  in  the 
Constitution  itself.  The  Constitution,  it  is  true, 
as  it  stood  prior  to  the  recent  amendments, 
specifies,  in  terms,  only  a  few  of  the  personal 
privileges  and  immunities  of  citizens,  but  they 
are  very  comprehensive  in  their  character.  The 
states  were  merely  prohibited  from  passing 
bills  of  attamder,  ex  post  facto  laws,  laws  im- 
pairing the  obligation  of  contracts,  and  perhaps 
one  or  two  more.  But  others  of  the  greatest 
consequence  were  enumerated,  although  they 
were  only  secured,  in  express  terms,  from  in- 
vasion by  the  Federal  Government ;  such  as  the 
right  of  habeas  corpus,  the  right  of  trial  by  jury, 
of  free  exercise  of  religious  worship,  the  right 
of  free  speech  and  a  frea  press,  the  right  peace- 
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ably  to  assemble  for  the  discussion  of  public 
measures,  the  right  to  be  secure  against  unrea- 
scmable  searches  and  seizures,  and  above  all, 
and  including  almost  all  the  rest,  the  right  of 
not  being  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law.  These,  and  still 
others,  are  specified  in  the  original  Constitution 
or  in  the  early  Amendments  of  it,  as  among  the 
privileges  and  immunities  *of  citizens  of  [  *  110 
the  United  States,  or^  what  is  otill  stronger  for 
the  force  of  the  argument,  the  rights  of  all  per- 
sons whether  citizens  or  not. 

But  even  if  the  Constitution  were  sil^it,  the 
fundamental  privileges  and  immunities  of  citi- 
zens, as  such^  would  be  no  less  real  and  no  less 
inviolable  than  they  now  are.  It  was  not  neo- 
essaiy  to  say  in  words  that  the  citizens  of  the 
United  States  should  have  and  exercise  all  the 
privil^es  of  citizens;  the  privilege  of  buying, 
selling  and  enjoying  property ;  tti^  privilege  of 
engagmg  in  anj  lawful  employment  for  a  live- 
lihood; the  privilege  of  resorting  to  the  laws 
for  redress  of  injuries  and  the  like.  Their  very 
citizenship  conferred  these  privileges,  if  they 
did  not  possess  them  before.  And  these  privi-\ 
leges  they  would  enjoy  whether  they  were  citi- 
zens of  any  state  or  not.  Inhabitants  of  Fed-* 
eral  territories  and  new  citizens,  made  such  by 
annexation  of  territory  or  naturalization, 
though  without  any  status  as  citizens  of  a  state, 
could,  nevertheless,  as  citizens  of  the  United 
States,  lay  claim  to  every  one  of  the  privileges 
and  immunities  which  have  been  enumerated; 
&nd  among  these  none  is  more  essential  and 
fundamenUil  than  the  right  to  follow  such  pro- 
fession or  employment  as  each  one  may  choose, 
subject  only  to  uniform  regulations  equally  ap- 
pli<»ble  to  all. 

II.  The  next  question  to  be  determined  in 
tiiis  case  is:  is  a  monopoly  or  exclusive  right, 
given  to  one  person,  or  corporation,  to  the  ex- 
clusion of  all  others,  to  keep  slaughter-houses 
in  a  district  of  nearly  twelve  himdred  square 
miles,  for  the  supply  of  meat  for  a  great  city, 
a  reasonable  regulation  of  that  employment 
which  the  legislature  has  a  right  to  impose  ? 

The  keeping  of  a  slaughter-house  is  part  of 
and  incidental  to  the  trade  of  a  butcher— <me 
of  the  ordinary  occupations  of  human  life.  To 
compel  a  butcher,  or  rather  all  the  butchers  of 
a  larffe  city  and  an  extensive  district,  to  slaugh- 
ter their  cattle  in  another  perscm's  slaughter- 
house and  pay  him  a  toll  therefor,  is  such  a  re- 
striction upon  the  trade  as  materially  to  inter- 
fere with  its  prosecution.  It  is  onerous,  unrea- 
sonable, arbitrary  and  unjust.  It  has  none  of 
the  'qualities  of  a  police  regulation.  If  [*120 
it  were  really  a  police  regulation,  il  would,  un- 
doubtedly, be  within  the  power  of  the  legis- 
lature. That  portion  of  the  act  which  requires 
all  slaughter-houses  to  be  located  below  the  city, 
and  to  be  subject  to  inspection,  etc.,  is  clearly 
a  police  regulation.  That  portion  which  allows 
no  one  but  the  favored  company  to  build,  own, 
or  have  slaughter-houses  is  not  a  police  regula- 
tion, and  has  not  the  faintest  semblance  of  one. 
It  is  one  of  those  arbitrary  and  unjust  laws 
made  in  the  interest  of  a  few  scheming  individ- 
uals, by  which  some  of  the  southern  states  have, 
within  the  past  few  years,  been  so  deplorably 
oppressed  and  impoverished.  It  seems  to  me 
strange  that  it  can  be  viewed  in  any  other  light. 

The   granting  of   monopolies,   or   exclusive 
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the  United  States.  Ko  one  can  be  the  former 
without  being  also  the  latter;  but  the  latter,  by 
losing  his  residence  in  one  state  without  acquir- 
ing it  in  another,  although  he  continues  to  be 
the  latter,  ceases  for  the  time  to  be  the  former. 
"The  privileges  and  immunities"  of  a  citizen 
of  the  United  States  include,  among  other 
things,  the  fundamental  righte  of  life,  libei*ty, 
and  property,  and  also  the  righte  which  pertain 
to  him  by  reason  of  his  membership  of  the  na- 
tion. The  citizen  of  a  state  has  the  same  f unda- 
mentel  righte  as  a  citizen  of  the  United  States, 
and  also  oertein  others,  local  in  their. character, 
arising  from  his  relation  to  the  stete,  and  in  ad- 
dition, those  which  belong  to  the  citizen  of  the 
United  Stetes,  he  being  m  that  relation  also. 
There  may  thus  be  a  double  citizenship,  each 
having  some  rights  peculiar  to  iteelf.  It  is  only 
over  those  which  belong  to  the  citizen  of  the 
United  Stetes  that  the  category  here  in  question 
Uirows  the  shield  of  ite  protection.  All  -those 
which  belong  to  the  citizen  of  a  stete,  except  as 
127*]  to  bills  of  attainder,  ex  post  facto  •laws, 
and  laws  impairing  the  obligation  of  contracts 
(Const.  U.  S.  art.  1,  sec.  10),  are  left  to  the 
guardianship  of  the  Bills  of  Rights,  Constitu- 
tions, and  laws  of  the  stetes  respectively.  Those 
rights  may  all  be  enjoyed  in  eveiy  state  by  the 
citizens  of  eveiy  other  stete  by  virtue  of  clause 
2,  sec  4,  article  1,  of  the  Constitution  of  the 
United  States  as  it  was  originally  framed.  This 
section  does  not  in  anywise  affect  them;  such 
was  not  ite  purpose. 

In  the  next  category,  obviously  ew  induatria 
to  prevent  as  far  as  may  be  the  possibility  of 
misinterpretetion,  either  as  to  persons  or 
things,  the  phrases  "citizens  of  the  United 
Stetes"  and  "privile^s  and  immunities"  are 
dropped,  and  more  simple  and  comprehensive 
terms  are  substituted.  Tne  substitutes  are  "any 
person,"  and  "life,"  "liberty,"  and  "property," 
and  "equal  protection  of  the  laws."  Life,  lib- 
erty, and  property  are  forbidden  to  be  taken 
"witiiout  due  process  of  law,"  and  "equal  pro- 
tection of  the  laws,"  is  guarantied  to  all.  tdfe 
a  the  gift  of  God,  and  the  right  to  preserve  it  is 
the  most  sacred  of  the  righte  of  man.  Liberty 
is  freedom  from  all  restrainte  but  such  as  are 
justly  imposed  by  law.  Beyond  that  line  lies 
the  domain  of  usurpation  and  tyranny.  Prop- 
erty is  everything  which  has  an  exchangeable 
value,  and  the  right  of  property  includes  the 
power  to  dispose  of  it  according  to  the  will  of 
the  owner.  Labor  is  property,  and  as  such  mer- 
its protection.  The  right  te  make  it  available  is 
next  in  importence  to  the  righte  of  life  and  lib- 
erty. It  lies  te  a  large  extent  at  the  foundation 
of  most  other  forms  of  property,  and  of  all  solid 
individual  and  national  prosperity.  "Due  pro- 
cess of  law"  is*  the  application  of  the  law  as  it 
existe  in  the  fair  and  regular  course  of  adminis- 
trative procedure.  The  "equal  protection  of  the 
laws"  phaces  all  upon  a  footing  of  legal  equality 
and  gives  the  same  protection  to  all  for  the 
preservation  of  life,  liberty,  and  property,  and 
the  pursuit  of  happiness.  Corfield  v.  Coryell,  4 
Wash.  C.  C.  380 ;  Lemmon  v.  People,  26  Barb. 
274,  and  20  N.  Y.  626;  Conner  v.  Elliott,  18 
How.  593,  15  L.  ed.  498;  Murray  v.  McCarty,  2 
Munf .  399 ;  Campbell  v.  Morris,  3  Har.  &  McH. 
554;  Towles*  Case,  5  Leigh,  748;  State  v.  Med- 
hury,  3  R.  I.  142 ;  1  Tucker,  Bl.  145 ;  1  Cooley, 
Bl  125,  128. 
16  Wiiix. 


*It  is  admitted  that  the  plaintiffs  in  [*128 
error  are  citizens  of  the  United  Stetes,  and  per- 
sons within  the  jurisdiction  of  Louisiana.  The 
cases  before  us,  therefore,  present  but  two  ques- 
tions: 

( 1 )  Does  the  act  of  the  legislature,  creating 
the  monopoly  in  question,  abridge  the  privileges 
and  immunities  of  the  plaintiffs  in  error  as 
citizens  of  the  United  Stetes  ? 

(2)  Does  it  deprive  them  of  liberty  or  prop- 
erty without  due  process  of  law,  or  deny  them 
the  equal  protection  of  the  laws  of  the  stete, 
they  being  persons  "within  its  jurisdiction?" 

Both  these  inquiries  I  remit  for  their  answer 
as  to  the  facte  to  the  opinions  of  my  brethren, 
Mr.  Justice  Field  and  Mr.  Justice  Bradley. 
They  are  full  and  conclusive  upon  the  subject. 
A  more  flagrant  and  indefensible  invasion  of 
the  rights  of  many  for  the  benefit  of  a  few  has^ 
not  occurred  in  Ac  legislative  history  of  the' 
country.  The  response  te  both  in(][uiries  should 
be  in  the  affirmative.  In  my  opinion  the  cases, 
as  presented  in  the  record,  are  clearly  within 
the  letter  and  meaning  of  both  the  negative 
categories  of  the  Gth  section.  The  judgments 
before  us  should,  therefore,  be  reversed. 

These  Amendmente  are  all  consequences  of 
the  late  Civil  War.  The  prejudices  and  appre- 
hension as  to  the  central  government  which  pre- 
vailed when  the  Constitution  was  adopted  were 
dispelled  by  the  light  of  experience.  The  publio 
mind  became  satisfied  that  there  was  less  dan- 
ger of  tyranny  in  the  head  than  of  anarchy  and 
tyranny  in  the  members.  The  provisions  of  this 
section  are  all  eminently  conservative  in  their 
character.  They  are  a  bulwark  of  defense,  and 
can  never  be  made  an  engine  of  oppression.  The 
language  employed  is  unqualified  in  ite  scope. 
There  is  no  exception  in  its  terms,  and  there  can 
be  properly  none  in  their  application.  By  the 
language  "citizens  of  tbs  United  Stetes"  was 
meant  all  such  citizens;  and  by  "any  person" 
''was  meant  all  persons  within  the  ju-  [*120 
risdiction  of  the  stete.  No  distinction  is  inti- 
mated on  account  of  race  or  color.  This  court 
has  no  authority  ta  interpolate  a  limitetion 
that  is  neither  expressed  nor  implied.  Our  duty 
is  to  execute  the  law,  not  te  make  it.  The  pro- 
tection provided  was  not  intended  to  be  confined 
to  those  of  any  particular  race  or  class,  but  to 
embrace  equally  all  races,  dassesj  and  condi- 
tions of  men.  It  is  objected  that  the  power  con- 
ferred is  novel  and  large.  The  answer  is  that 
the  novelty  was  known  and  the  measure  delib- 
erately adopted.  The  power  is  beneficent  in  ite 
nature,  and  cannot  be  abused.  It  is  such  as 
should  exist  in  every  well  ordered  system  of 
polity.  Where  could  it  be  more  appropriately 
lodged  than  in  the  hands  to  which  it  is  confided  ? 
It  is  necessary  to  enable  the  government  of  the 
nation  to  secure  to  every  one  within  its  juris- 
diction the  righte  and  privileges  enumerated, 
which,  according  to  the  plainest  considerations 
of  reason  and  justice  and  the  fundamental  prin- 
ciples of  the  social  compact,  all  are  entitled  to 
enjoy.  Without  such  authority  any  government 
claiming  te  be  national  is  glaringly  defective. 
Tlie  construction  adopted  by  the  majority  of  my 
brethren  is,  in  my  judgment,  much  too  narrow. 
It  dcfeate,  by  a  limitetion  not  anticipated,  the 
intent  of  those  by  whom  the  instrument  was 
framed  and  of  those  by  whom  it  was  adopted. 
To  the  extent  of  that  limitation  it  turns,  as  it 
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to  give  voice  to  the  strong  national  yeamins  for 
tliat  time  and  that  condition  of  things,  in  which 
American  citizenship  should  be  a  sure  guaranty 
of  safety,  and  in  which  every  citizen  of  the 
United  States  might  stand  erect  in  every  por- 
tion of  its  soil,  in  the  full  enjoyment  of  every 
right  and  privilege  belonging  to  a  freeman, 
without  fear  of  violence  or  molestation. 

But  great  fears  are  expressed  that  this  con- 
struction of  the  Amendment  will  lead  to  enact- 
ments by  Congress  interfering  with  the  internal 
affairs  of  the  states,  and  e^blishing  therein 
civil  and  criminal  codes  of  law  for  the  govern- 
ment of  the  citizens,  and  thus  abolishing  the 
state  governments  in  everything  but  name;  or 
else,  that  it  will  lead  the  Federal  courts  to 
draw  to  their  cognizance  the  supervision  of 
state  tribunals  on  every  subject  of  judicial  in- 
quiry, on  the  plea  of  ascertaining  whether  the 
privileges  and  immunities  of  citizens  have  not 
been  abridged. 

In  my  judgment  no  such  practical  inconven- 
iences would  arise.  Very  little,  if  any,  legisla- 
tion on  the  part  of  Congress  would  be  required 
to  carry  tlie  Amendment  into  effect.  Like  the 
prohibition  against  passing  a  law  impairing  the 
obligation  of  a  contract,  it  would  execute  itself. 
124*]  The  point  would  *be  regularly  raised  in 
a  suit  at  law,  and  settled  by  final  reference  to  the 
Federal  Court.  As  the  privileges  and  immuni- 
ties protected  are  only  those  fundamental  ones 
which  belong  to  every  citizen,  they  would  soon 
become  so  far  defined  as  to  cause  but  a  slight 
accumulation  of  business  in  the  Federal  Courts. 
Besides,  the  recognized  existence  of  the  law 
would  prevent  its  frequent  violation.  But  even 
\the  business  of  the  national  courts  should  be 
increased.  Congress  could  easily  supply  the 
remedy  by  increasing  their  number  and  effi- 
ciency. The  great  question  is :  what  is  the  tnie 
construction  of  the  Amendment?  When  once 
we  find  that,  we  shall  find  the  means  of  giving 
it  effect.  The  argument  from  inconvenience 
ought  not  to  have  a  very  controlling  influence 
iu  questions  of  this  sort,  llie  national  will  and 
national  interest  are  of  far  greater  importance. 
In  my  opinion  the  judgment  of  the  Supreme 
Court  of  Louisiana  ought  to  be  reversed. 

Mr.  Justice  B-wajne,  dissenting: 
I  concur  in  the  dissent  in  these  cases  and  in 
the  views  expressed  by  my  brethren,  Mr.  Jus- 
tice Field  and  Mr.  Justice  Bradley.  I  desire, 
however,  to  submit  a  few  additional  remarks. 
The  first  eleven  Amendments  to  the  Con- 
stitution were  intended  to  be  checks  and  limita- 
tions upon  the  government  which  that  instru- 
ment called  into  existence.  They  had  their 
origin  in  a  spirit  of  jealousy  on  the  part  of  the 
states,  which  existed  when  the  Constitution 
was  adopted.  The  first  ten  were  proposed  in 
1789  by  the  first  Congress  at  its  first  session 
after  the  organization  of  the  government.  The 
eleventh  was  proposed  in  1794,  and  the  twelfth 
in  1803.  The  one  last  mentioned  regulates  the 
mode  of  electing  the  President  and  Vice-Presi- 
dent. It  neither  increased  nor  diminished  the 
power  of  the  general  government,  and  may  be 
said  in  that  respect  to  occupy  neutral  ground. 
No  further  Amendments  were  made  imtil  1865, 
a  period  of  more  than  sixty  years.  The  13th 
Amendment  was  proposed  by  Congress  on  the 
1st  of  February,  18G5,  the  fourteenth  on 
424 


«the  16th  of  Jime,  1866,  and  the  fif-  [•IZS 
teenth  on  the  27th  of  February,  1869.  These 
Amendments  are  a  new  departure,  and  mark  an 
important  epoch  in  the  constitutional  history 
of  the  country.  They  trench  directly  upon  the 
power  of  the  states,  and  deeply  affect  those  bod- 
ies. They  are  in  this  respect,  at  the  opposite 
pole  from  the  first  eleven.  Barron  v.  Balti- 
more, 7  Pet.  243;  Livingston  v.  Moore,  7  Pet. 
551 ;  Fox  V.  Ohio,  5  How.  429 ;  Smith  v.  Md.  18 
How.  71, 16  L.  ed.  269;  Pervear  v.  Com.  5  Wall. 
476,  18  L.  ed.  608;  Txoitchell  v.  Com.  7  Wall. 
321,  19L.  ed.  223. 

Fairly  construed,  these  Amendments  may  be 
said  to  rise  to  the  dignity  of  a  new  Magna 
Charta.  The  thirteenth  blotted  out  slavery 
and  forbade  forever  its  restoration.  It  struck 
the  fetters  from  four  millions  of  human  beings 
and  raised  them  at  once  to  the  sphere  of  free- 
men. This  was  an  act  of  grace  and  justice  per- 
formed by  the  nation.  Before  the  war  it  could 
have  been  done  only  by  the  states  where  the  in- 
stitution existed,  acting  severally  and  separate- 
ly from  each  other.  The  power  then  rested 
wholly  with  them.  In  that  way,  apparently, 
such  a  result  could  never  have  occurred.  The 
power  of  Congress  did  not  extend  to  the  subject 
except  in  the  territories. 

The  14th  Amendment  consists  of  five  sections. 
The  first  is  as  follows:  "All  persons  bom  or 
naturalized  within  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  wherein  thev 
reside.  No  state  shall  make  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

The  5th  section  declares  that  Congress  shall 
have  power  to  enforce  the  provisions  of  this 
Amendment  by  appropriate  legislation. 

The  15th  Amendment  declares  that  the  right 
to  vote  shall  not  be  denied  or  abridged  by  the 
United  States,  or  by  any  state,  on  account  of 
race,  color,  or  previous  condition  (rf  servitude. 
Until  this  Amendment  was  adopted  the  sub- 
"Ject  to  which  it  relates  was  wholly  [•126 
within  the  jurisdiction  of  the  states.  The  gen- 
eral government  was  excluded  from  participa- 
tion. 

The  1st  section  of  the  14th  amendment  is 
alone  involved  in  the  consideration  of  these 
cases.  No  searching  analysis  is  necessary  to 
eliminate  its  meaning.  Its  language  is  intelli- 
gible and  direct.  Nothing  can  be  more  transpa- 
rent. Every  word  employed  has  an  established 
signification.  There  is  no  room  for  construc- 
tion. There  is  nothing  to  construe.  Elaboration 
may  obscure,  but  cannot  make  clearer  the  intent 
and  purpose  sought  to  be  carried  out. 

( 1 )  Citizens  of  the  states  and  of  the  United 
States  are  defined. 

( 2 )  It  is  declared  that  no  state  shall,  by  law, 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States. 

(3)  That  no  state  shall  deprive  any  person, 
whether  a  citizen  ov  not,  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

A  citizen  of  a  state  is  ipso  facto  a  citizen  of 
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the  United  States.  No  one  can  be  the  former 
without  being  also  the  latter ;  but  the  latter,  by 
losing  his  residence  in  one  state  without  acquir- 
ing it  in  another,  although  he  continues  to  be 
the  latter,  ceases  for  the  time  to  be  the  former. 
The  privileges  and  immunities"  of  a  citizen 
of  tiie  United  States  include,  among  other 
things,  the  fundamental  rights  of  life,  liberty, 
and  property,  and  also  the  rights  which  pertain 
to  him  by  reason  of  his  membership  of  the  na- 
tion. The  citizen  of  a  state  has  the  same  funda- 
mental rights  as  a  citizen  of  the  United  States, 
and  also  certain  others,  local  in  their  .character, 
arising  from  his  relation  to  the  state,  and  in  ad- 
dition, those  which  belong  to  the  citizen  of  the 
United  States,  he  being  m  that  relation  also. 
There  may  thus  be  a  double  citizenship,  each 
having  some  rights  peculiar  to  iteelf .  It  is  only 
over  those  which  belong  to  the  citizen  of  the 
United  States  that  the  category  here  in  question 
throws  the  shield  of  its  protection.  All  -those 
which  belong  to  the  citizen  of  a  state,  except  as 
127*]  to  bills  of  atteinder,  ex  post  facto  *laws, 
and  laws  impairing  the  obligation  of  contracts 
(Const.  U.  S.  art.  1,  sec.  10),  are  left  to  the 
guardianship  of  the  Bills  of  Rights,  Constitu- 
tions, and  laws  of  the  states  respectively.  Those 
righU  may  all  be  enjoyed  in  eveiy  state  by  the 
citizens  of  eveiy  other  state  by  virtue  of  clause 
2,  sec  4,  article  1,  of  the  Constitution  of  the 
United  States  as  it  was  originally  framed.  This 
section  does  not  in  anywise  affect  them;  such 
was  not  ite  purpose. 

In  the  next  category,  obviously  ew  industria 
to  prevent  as  far  as  may  be  the  possibility  of 
misinterpretation,  either  as  to  persons  or 
things,  the  phrases  "citizens  of  the  United 
States"  and  ''privile^s  and  immunities"  are 
dropped,  and  more  siinple  and  comprehensive 
terms  are  substituted.  Tne  substitutes  are  "any 
person,'**  and  "life,"  "liberty,"  and  "property," 
and  "equal  protection  of  the  laws."  Life,  lib- 
erty, and  property  are  forbidden  to  be  taken 
**witiiout  due  process  of  law,"  and  "equal  pro- 
tection of  the  laws,"  is  guarantied  to  all.  Life 
13  the  gift  of  God,  and  the  right  to  preserve  it  is 
the  most  sacred  of  the  righte  of  man.  Liberty 
is  freedom  from  all  restrainte  but  such  as  are 
justly  imposed  by  law.  Beyond  that  line  lies 
the  domain  of  usurpation  and  tyranny.  Prop- 
erty is  everything  which  has  an  exchangeable 
value,  and  the  right  of  property  includes  the 
power  te  dispose  of  it  according  to  the  will  of 
the  owner.  Labor  is  property,  and  as  such  mer- 
its protection.  The  right  to  make  it  available  is 
next  in  importence  to  the  righte  of  life  and  lib- 
erty. It  lies  to  a  large  extent  at  the  foundation 
of  most  other  forms  of  property,  and  of  all  solid 
individual  and  national  prosperity.  "Due  pro- 
cess ot  law"  is*  the  application  of  the  law  as  it 
cxiste  in  the  fair  and  regular  course  of  adminis- 
trative procedure.  The  "equal  protection  of  the 
laws"  ptaoes  all  upon  a  footing  of  legal  equality 
and  gives  the  same  protection  to  all  for  the 
preservation  of  life,  liberty,  and  property,  and 
the  pursuit  of  happiness.  Carfleld  v.  Coryell,  4 
Wash.  C.  C.  380 ;  Lemmon  v.  People,  26  Barb. 
274,  and  20  N.  Y.  626;  Conner  v.  Elliott,  18 
How.  693,  15  L.  ed.  498;  Murray  v.  McCarty,  2 
Munf.  399;  Campbell  v.  Morris,  3  Har.  &  McH. 
554;  Towles*  Case,  6  Leigh,  748;  State  v.  Med- 
hury,  3  R.  I.  142;  1  Tucker,  Bl.  145;  1  Cooley, 
Bl.  125, 128. 
16  Wkix.  ^ 


/ 


«It  is  admitted  that  the  plaintiffs  in  [*128 
error  are  citizens  of  the  United  Stetes,  and  per- 
sons within  the  jurisdiction  of  Louisiana.  The 
cases  before  us,  therefore,  present  but  two  ques- 
tions: 

( 1 )  Does  the  act  of  the  legislature,  creating 
the  monopoly  in  question,  abridge  the  privileges 
and  immunities  of  the  plaintiffs  in  error  as 
citizens  of  the  United  States  ? 

( 2 )  Does  it  deprive  them  of  liberty  or  prop- 
erty without  due  process  of  law,  or  deny  them 
the  equal  protection  of  the  laws  of  the  stete, 
they  being  persons  "within  its  jurisdiction?" 

Both  these  inquiries  I  remit  for  their  answer 
as  to  the  facte  to  the  opinions  of  my  brethren, 
Mr.  Justice  Field  and  Mr.  Justice  Bradley. 
They  are  full  and  conclusive  upon  the  subject. 
A  more  flagrant  and  indefensible  invasion  of 
the  rights  of  many  for  the  benefit  of  a  few  has^ 
not  occurred  in  ttie  legislative  history  of  the' 
country.  The  response  to  both  in(][uiries  should 
be  in  the  affirmative.  In  my  opinion  the  cases, 
as  presented  in  the  record,  are  clearly  within 
the  letter  and  meaning  of  both  the  negative 
categories  of  the  Gth  section.  The  judgmente 
before  us  should,  therefore,  be  reversed. 

These  Amendmente  are  all  consequences  of 
the  late  Civil  War.  The  prejudices  and  appre- 
hension as  to  the  central  government  which  pre- 
vailed when  the  Constitution  was  adopted  were 
dispelled  by  the  light  of  experience.  The  publio 
mind  became  satisfied  that  there  was  less  dan- 
ger of  tyranny  in  the  head  than  of  anarchy  and 
tyranny  in  the  members.  The  provisions  of  this 
section  are  all  eminently  conservative  in  their 
character.  They  are  a  bulwark  of  defense,  and 
can  never  be  msule  an  engine  of  oppression.  The 
language  employed  is  unqualified  in  ite  scope. 
There  is  no  exception  in  its  terms,  and  there  can 
be  properly  none  in  their  application.  By  the 
language  "citizens  of  the  United  Stetes"  was 
meant  all  such  citizens;  and  by  "any  person" 
''was  meant  all  persons  within  the  ju-  [*129 
risdiction  of  the  stete.  No  distinction  is  inti- 
mated on  account  of  race  or  color.  This  court 
has  no  authority  to  interpolate  a  limitetion 
that  is  neither  expressed  nor  implied.  Our  duty 
is  to  execute  the  law,  not  to  make  it.  The  pro- 
tection provided  was  not  intended  to  be  confined 
to  those  of  any  particular  race  or  class,  but  to 
embrace  equally  all  races,  classes,  and  condi- 
tions of  men.  It  is  objected  that  the  power  con- 
ferred is  novel  and  large.  The  answer  is  that 
the  novelty  was  known  and  the  measure  delib- 
erately adopted.  The  power  is  beneficent  in  its 
nature,  and  cannot  be  abused.  It  is  such  as 
should  exist  in  every  well  ordered  system  of 
polity.  Where  could  it  be  more  appropriately 
lodged  than  in  the  hands  to  which  it  is  confided  ? 
It  is  necessary  to  enable  the  government  of  the 
nation  to  secure  to  every  one  within  its  juris- 
diction the  righte  and  privileges  enumerated, 
which,  according  to  the  plainest  considerations 
of  reason  and  justice  and  the  fundamental  prin- 
ciples of  the  social  compact,  all  are  entitled  to 
enjoy.  Without  such  authority  any  government 
claiming  to  be  national  is  glaringly  defective. 
The  construction  adopted  by  the  majority  of  my 
brethren  is,  in  my  judgment,  much  too  narrow. 
It  dcfeate,  by  a  limitetion  not  anticipated,  the 
intent  of  those  by  whom  the  instrument  was 
framed  and  of  those  by  whom  it  was  adopted. 
To  the  extent  of  that  limitation  it  turns,  as  it 
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were,  what  wa«  meant  for  bread  into  a  stone. 
By  the  Constitution,  as  it  stood  before  the  war, 
ample  protection  was  given  against  oppression 
by  the  Union,  but  little  was  given  against 
wrong  and  oppression  bv  the  stat^.  That  want 
was  intended  to  be  supplied  by  this  Amendment 
Against  the  former  this  court  has  been  called 
upon  more  thim  once  to  interpose.  Authority  of 
the  same  amplitude  was  intended  to  be  confer- 
red as  to  the  latter.  But  this  arm  of  our  juris- 
diction is,  in  these  cases,  stricken  down  by  the 
judgment  just  given.  Nowhere,  than  in  this 
court,  ought  the  will  of  the  nation,  as  thus  ex- 
pressed, to  be  more  liberally  construed  or  more 
cordially  executed.  This  determination  of  the 
majority  seems  to  me  to  lie  far  in  the  other 
direction. 

130*]  *I  earnestly  hope  that  the  consequences 
to  follow  may  prove  less  serious  and  far-reach- 
ing than  the  mmority  fear  they  will  be. 


HUGH  CARLISLE  et  al,  Appta., 

V. 

UNITED  STATES. 

(See  S.  C.  16  Wall.  147-156.) 

Aid  to  rebellion,  what  is — treason — aliens,  alle- 
giance of  —  President's  pardon  —  eifect  of  — 
Court  of  Claims  —  suits  by  aliens, 

tl.  Aliens  domiciled  In  the  United  States  In 
1862,  were  engaged  In  manufacturing  saltpeter  In 
Alabama,  and  In  selling  that  article  to  the  confed- 
erate states,  knowing  that  It  was  to  be  used  by  them 
In  the  manufacture  of  gunpowder  for  the  prosecu- 
tion of  the  war  of  the  rebellion ;  held  that  they 
thus  gave  aid  and  comfort  to  the  rebellion. 

2.  The  doctrine  of  Hanauer  v.  Doane,  20  L.  ed. 
U.  S.  489,  that  **He  who,  being  bound  by  his  alle- 
giance to  a  government,  sells  goods  to  the  agent  of 
an  armed  combination  to  overthrow  that  govern- 
ment, knowing  that  the  purchaser  buys  them  for 
that  treasonable  Purpose,  is  himself  guilty  of  trea- 
son or  misprision  thereof,"  repeated  and  reaffirmed. 

3.  Aliens  domiciled  in  the  United  States  owe  a 
local  and  temporary  allegiance  to  the  government 
of  the  United  States.  They  are  bound  to  obey  all 
the  laws  of  the  country  not  immediately  relating 
to  citizenship,  during  their  residence  in  it,  and  are 
eoually  amenable  with  citizens  for  any  infraction 
of  those  laws.  Those  aliens  who,  being  domiciled 
in  the  country  prior  to  the  rebellion,  gave  aid  and 
comfort  to  the  rebellion,  were  therefore  subject  to 
be  prosecuted  for  violation  of  the  laws  of  the 
United  States  against  treason,  and  for  giving  aid 
and  comfort  to  the  rebellion. 

4.  The  Proclamation  of  the  President  of  the 
United  States  dated  December  25,  1868,  grantina 
** Unconditionally  and  without  reservation  to  all 
and  to  every  person  who  dlrectlv  or  indirectly  par- 

•ticlpated  in  the  late  insurrection  or  rebellion,  a 
fpll  pardon  and  amnesty  for  the  offense  of  treason 
u^Inst  the  United  States,  or  of  adhering  to  their 
enemies  during  the  late  civil  war,  with  restoration 
of  all  rights,  privileges,  and  immunities  under  the 
constitution  and  the  laws  which  have  been  made 
in  pursuance  thereof,**  includes  aliens  domiciled  in 
the  country  who  gave  aid  and  comfort  to  the  re- 
bellion. 

5.  The  pardon  and  amnesty  thus  granted  re- 
lieved claimants  prosecuting  in  the  court  of  claims 
for  the  proceeds  of  captured  and  abandoned  proo- 
erty  under  the  act  of  Congress  of  March  12,  1863, 
from  the  consequences  of  participation  in  the  re- 
bellion, and  the  necessity  of  establishing  their 
loyalty  in  order  to  prosecute  their  claims,  which 
would  otherwise  be  indispensable  to  a  recovery. 

6.  By  the  proceeding  known  as  a  "petition  of 
right."  the  government  of  Great  Britain  accords 
to  citizens  of  the  United  States  the  right  to  prose- 
cute claims  against  that  government  m  its  courts, 
aod,  therefore,  British  subjects,  if  otherwise  en- 

fHeadnotes  by  Mr.  Justice  Field. 

Note. — Effect  of  pardons — see    note    to    Arm- 
strong's Foundry  v.  U.  S.  18  L.  ed.  U.  S.  882; 
and  note  to  Flscbel  v.  Mills,  15  L.  B.  A.  395. 
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titled,  may.  under  the  act  of  Congress  of  July  27, 
1868,  prosecute  claims  against  the  United  GTtatei 
In  the  court  of  clalma 

[No.  270.] 

Submitted  Mar,  10,  187S.    Re-argued  Apr,  5, 
187S.    Decided  Apr.  U,  1819. 

APPEAL  from  the  Ckmrt  of  Claims. 
The  histonr  and  facts  of  the  case  are 
fully  stated  by  the  court. 

The  case  having  been  submitted,  on  Mar.  10, 
1873,  it  was  "Ordered  that  this  case  be  re- 
argued on  the  1st  day  of  April  next,  upon  the 
question  whether  the  Amnesty  Proclamations 
of  the  President  applied  to  domiciled  aliens  as 
well  as  to  citizens." 

Messrs,  J,  M,  Carlisle  and  J.  D.  MoPher- 
son,  for  appellants: 

The  couit  of  claims  has  decided  that  the 
claimants  are  entitled  to  recover,  unless  their 
right  be  barred  by  reason  of  their  having  com- 
mitted certain  acts,  which  acts  the  court  de- 
cides amount  to  a  giving  of  aid  and  comfort  to 
the  rebellion. 

This  court  decided  in  the  case  of  U.  8.  y.  Pad- 
elf  ord,  9  Wall.  531,  19  L.  ed.  788,  that  not  the 
mere  fact  of  having  aided  the  rebellion  bars 
the  claimant  under  the  acts  of  1863,  but  that 
there  must  concur  a  guilty  intention  on  the  part 
of  the  claimants,  and  in  that  case  a  subscrip- 
tion by  Padelford  of  money  to  the  confederate 
loan,  though  a  direct  aid  to  the  rebellion,  yet, 
being  compelled  by  duress  and  threats  and  so 
not  voluntary,  was  held  not  to  bar  his  recovery. 

Said  the  court:  ''It  would  violate  the  sound- 
est maxims  of  interpretation,  if  we  were  to  con- 
strue the  act  so  as  to  deprive  claimants  of  the 
benefits  intended  to  be  given  by  it,  because  of 
aid  and  comfort  to  the  rebellion  not  voluntarily 
given."    And  see  the  opinicm  passim. 

But,  by  the  Constitution,  the  President  haa 
''power  to  grant  reprieves  and  pardons  for  of- 
fenses against  the  United  States,  except  in  cases 
of  impeachment."  Const.  Art.  11,  sec.  2,  par.  1. 

The  character  of  the  offender  is  immaterial ; 
if  the  offense  exists,  the  power  of  pardon  co- 
exists. The  language  of  the  Constitution  has 
no  terms  of  limitation.  The  power  of  the 
President  to  pardon  is  co-extcnsive  with  the 
power  of  the  courts  to  convict.  And  this  court 
ikas,  in  numerous  cases,  held  that  the  Presi- 
dent's pardon  restored  to  claimants  their  right 
to  sue  m  the  court  of  claims. 

If  these  propositions  be  true,  the  oondusicm 
is  inevitable,  tnat  if  an  alien  can  commit  an  of- 
fense against  the  United  States,  the  President 
can  pardon  him.  And  if  the  act  of  the  appel- 
lants was  a  giving  of  aid  and  comfort  to  Uie  re- 
bellion, it  was  within  the  meanmg  of  the  act  of 
Congress  of  July  17, 1862,  which  punished  with 
fine  and  imprisonment,  the  giving  of  aid  and 
comfort  to  the  rebellion,  it  was  an  offense 
against  the  United  States;  for,  to  prescribe 
punishment  for  any  act  is  to  prohibit  the  act, 
and  to  make  its  commission  an  ofiense  against 
the  government. 

If,  on  the  other  hand,  the  act  of  these  appel- 
lants was  not  an  offense  against  the  United 
States,  it  does  not  bar  their  recovery. 

But  it  may  be  suggested  that  an  alien  cannot 
commit  an  offense  against  the  United  States  by 
rebellion  o\  insurrection;  that  such  offense  is 
treason,  and  ac  alien  cannot  ccmmnit  treason, 
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because  lie  QweS  HO  alliance  to  the  United 
States. 

If  this  proposition  be  correct,  it  would  not 
help  the  defease,  for  as  above  remarked,  it  is 
only  the  offense  against  the  law  of  the  United 
States  that  constitutes  the  bar,  and  if  the  ap- 
pellants, by  reason  of  their  national  character, 
were  incapable  of  onnmitting  the  offense,  it 
would  follow  that  they  would  not  be  punishable 
under  the  laws  of  the  United  States  and,  con- 
s4Miuently,  would  not  be  barred  by  the  acts  of 
Mar.  3  and  12, 1863. 

If  their  disability  was  that  of  an  alien  enemy 
only,  the  disability  ceased  when  peace  was  re- 
stored, as  their  title  to  their  property  never  was 
devested,  and  eould  not  be  without  legal  pro- 
risions  for  the  purpose. 

Brotcn  v.  United  States,  8  Cranch,  110;  Klein 
▼.  United  States,  13  Wall.  128,  20  L.  ed.  519. 

Their  right  of  action  was  restored  by  the  re- 
turn of  peace.  Peace  is  amnesty  as  to  aliens.  1 
Kent,  169. 

But  the  proposition  is  not  correct.  If  aliens 
be  not  capable  of  committing  treason,  they  are 
still  capable  of  committing  the  statutory  crime 
of  giving  aid  and  comfort  to  the  rebellion. 

'Die  act  barring  the  claim  is  not  defined  to  be 
treason;  it  is  the  ^ving  of  aid  and  comfort  to 
the  r^)ellion.  It  is  the  defense  denounced  in 
the  act  of  July  17,  1862,  12  Stat  at  L.  680,. 
which  declares  that  ''If  any  person  shall  .  .  . 
engage  in  any  rebellion  or  insurrection  against 
the  authority  of  the  United  States  or  the  laws 
thereof,  or  shall  give  aid  or  comfort  thereto," 
he  shall  be  fined  and  imprisoned.  This  act  in 
terms  applies  to  all  persons  within  the  jurisdic- 
tion of  the  United  States. 

Kent  says  (part  1,  sec.  2) :  ''Strangers  are 
ecjually  bound  with  natives  to  obedience  of  the 
laws  of  the  country  during  the  time  they  so- 
journ in  it,  and  they  are  equally  amenable  for 
mfractions  of  the  law."    1  Kent,  36. 

But  aliens  may  also  commit  treason. 

Kent  again  says:  "During  the  residence  of 
aliens  amongst  us,  they  owe  a  local  allegiance, 
and  are  equally  bound  with  natives  to  obey  all 
general  laws  for  the  maintenance  of  peace  and 
the  preservation  of  order,  and  which  do  not  re- 
Ute  specially  to  our  own  citizens ;  and  if  they 
tre  guilty  of  any  illegal  act,  they  are  ainenable 
to  the  ordinary  tribunals  of  the  country."  2 
Kent,  Com.  63,  64. 

Blackstone  says:  "Allegiance,  both  express 
and  implied,  is,  however,  distinguished  by  the 
law  into  two  sorts  or  species,  the  one  natural, 
the  other  local;  the  former  also  being  perpet- 
ual; and  the  latter  temporary.  .  .  .  Local 
allegiance  is  such  as  is  due  from  an  alien,  or 
ttranger  bom,  for  so  long  a  time  as  he  oon- 
tinues  within  the  King's  dominion  and  protec- 
tion."   1  Bl.  Com.  369,  370. 

This  language  is  also  adopted  by  Story,  Confl. 
Lttec  21. 

Qreenleaf  says:  "It  (allegiance)  may  be 
proved  by  evidence  that  the  party  was  by  birth 
a  citizen  of  the  state  or  of  the  United  States,  as 
the  case  may  be,  or  an  alien  who  is  resident 
here  with  his  family  and  effects ;  and  if  he  were 
jooe  abroad,  leaving  his  family  and  effects,  his 
allegiance  is  still  due  for  the  protection  which  I 
ii  afforded  them." 


3  Greenl.  £v.  §  239,  citing  1  East,  P.  C.  52,  ger   shall 

16WAU,. 


53;  1  Hale,  P.  C.  59,  62,  92;  Vatt  L.  Nat  b.  2, 
§§  101,  102. 

Wildman,  1  Int.  Law,  40,  says:  **The  righta 
of  sovereignty  extend  to  all  persons  and  tnings 
not  privileged,  that  are  within  the  territoiy. 
They  extend  to  all  strangers  resident  therein; 
not  only  to  those  who  are  naturalized,  and  to 
those  who  are  domiciled  therein,  having  taken 
up  their  abode  with  the  intention  of  permanent 
residence,  but  also  to  those  whose  residence  is 
transitory.  All  strangers  are  under  the  protec- 
tion of  the  sovereign  while  they  are  within  his 
territory  and  owe  a  temporary  allegiance  in  re- 
turn for  that  protection;"  citing  Grot.  II.  18; 
III.  8 ;  IV.  6 ;  Bynk.  F,  L,  II.,  ElI.,  XXIV.,  p. 
183;  Vatt.  L230;  IL  101. 

Such  also  is  the  common  law. 

Calvin's  Case,  7  Co.  11,  and  authorities  there 
cited;  9  Bac.  Ablr.  382,  tit.  Treason,  A. 

See,  also,  the  report  of  Mr.  Webster,  Sec'y  of 
State,  to  the  House  of  Representatives,  in  De- 
cember, 1861,  on  the  case  of  J.  8,  Thrasher, 
cited.  Law.  Wheat.  Ist  ed.  pp.  124, 125. 

The  same  volume,  pp.  132,  133,  contains  Mr. 
Secretary  Marcy's  letter  on  the  Koszta  Case,  in 
which  he  says: 

"Such  domiciled  citizen  pays  the  same  price 
for  his  protection  as  native  born  or  naturalized 
citizens  pay  for  theirs.  He  is  under  the  bonds 
of  allegiance  to  the  country  of  his  residence,  and 
if  he  breaks  them,  incurs  the  same  penalties." 

The  statute  of  Treasons,  25  Edw.  3  ch.  de- 
clared it  to  be  treason,  "if  a  man  shall  levy  war 
against  the  King  in  his  realm,  or  be  adherent  to 
his  enemies  in  his  realm." 

And  commenting  upon  this  statute.  Hale  says 
( 1  P.  C.  8 ) :  "It  seems  clear  that^the  subjects  of 
a  foreign  prince  coming  into  England  and  liv- 
ing under  the  protection  of  our  King,  may,  in 
respect  to  that  local  allegiance  which  they  owe 
to  him,  be  guilty  of  treason  and  be  indicted; 
that  contra  dominum  regent  (the  words  natu- 
ralem  dominum  suum,  being  omitted)  did  com- 
pass, etc.,  etc.  It  has  been  holden  .  .  .  that 
there  is  no  necessity  for  the  words  contra  regem, 
supremum  dominum  suum  in  any  indictment  of 
treason."  That  is  to  say,  whether  the  sovereign 
against  whom  he  wages  war  in  his  realm  is  his 
lord  or  not,  is  immaterial.  It  is  only  necessary 
to  aver  that  the  offense  was  against  the  King, 
and  not  against  his  King. 

The  President  having  the  power  to  pardon 
the  offense,  the  next  question  is,  whether  the 
terms  of  anmesty  of  Dec.  25,  1868,  include  these 
appellants. 

The  grant  of  pardon  follows  the  tenor  of  the 
act  creating  the  offense,  and  in  terms  includes 
these  appellants. 

On  this  point,  which  in  our  judgment  is  so 
clear  upon  principle,  we  give  one  authority. 

In  Courteen's  Case,  Hob.  270,  a,  certain 
Dutchmen  were  charged  with  the  offense  of  ex- 
porting coin.  They  set  up  the  defense  of  a  gen- 
eral pardon,  but  this  pardon  was  offered  only  to 
"his  (the  King's)  loving  and  obedient  sub- 
jects." Hobart  thought  the  Dutch  living  here 
within  the  King's  protection,  being  of  a  friend- 
ly country,  to  be  also  truly  under  his  subjec- 
tion, and  therefore  capable  of  the  title  of  "his 
loving  and  obedient  servants."  And  he  said :  "I 
*  think  no  judge  will  doubt  but  that  such  stran- 


nave   the   benefit   of    such    pardon 
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against  common  penal  statutes  and  other  com- 
mon offenses.^ 

Messrs.  Oco,  H.  Williams^  Atty,  Oen,,  and  0. 
B»  Hill,  Asst,  Atty.  Gen.,  for  appellee. 

Mr.  Justice  t*ield  delivered  the  opinion  of 
the  court: 

lliis  case  comes  before  us  from  tlie  court  of 
claims.  The  claimants  are  subjects  of  the  Queen 
of  Great  Britain,  but  they  wore  residents  within 
the  United  States  prior  to  the  war  of  the  rebel- 
lion and  during  its  continuance.  In  1864,  they 
were  the  owners  of  sixty-five  bales  of  cotton, 
stored  on  a  plantation  in  Alabama.  This  cotton 
was  seized  during  that  year  by  naval  officers  of 
the  United  States,  and  turned  over  to  an  agent 
of  the  treasury  department  by  whom  the  cotton 
was  sold  and  the  proceeds  paid  into  the  treas- 
ury. The  present  action  was  brought  in  the 
eourt  of  claims,  under  the  act  of  Congress  of 
March  12,  1863,  known  as  the  Captured  and 
Abandoned  Property  Act,  to  recover  these 
proceeds. 

The  court  found  that  the  claimants  were  the 
owners  of  the  cotton  and  that  it  was  seized  and 
sold  as  stated,  and  that  the  net  proceeds, 
amounting  to  $43,232,  were  paid  mto  the 
Treasury. 

The  court  also  found  that  chc  government  of 
Great  Britain  accords  to  citizens  of  the  United 
States  the  right  to  prosecute  claims  against 
that  government  in  its  own  courts ;  but  that  the 
claimants  were  engaged  in  1862,  in  manufactur- 
ing saltpeter  in  Alabama,  and  selling  that  arti- 
cle to  the  confederate  states,  and  that  they  thus 
gave  aid  and  comfort  to  the  rebellion,  and  for 
that  reason  were  not  entitled  to  recover  the  pro- 
ceeds of  the  cotton  seized.  Their  petition  was 
accordingly  dismissed. 

The  chrcumstanoes  attending  the  manufacture 
and  sale  of  the  saltpeter,  as  disclosed  in  the 
findings  of  the  court,  plainly  show  that  the 
claimants  knew  that  the  saltpeter  was  to  be 
used  by  the  confederates  in  the  manufacture  of 
gunpowder  for  the  prosecution  of  the  war  of  the 
rebellion,  and  there  is  little  doubt  that  the  sale 
was  made  in  order  to  aid  the  confederates  in  ac- 
complishing their  treasonable  purposes.  By 
thus  furnishing  materials  for  the  prosecution 
of  the  war  whilst  they  were  domiciled  in  the 
country,  knowing  the  uses  to  which  the  materi- 
als were  to  be  applied,  the  claimants  became 
participators  in  the  treason  of  the  confederates 
equally  as  if  they  had  been  original  conspira- 
tors with  them.  The  court  of  claims,  therefore, 
did  not  err  in  its  conclusion  that  the  act  of  the 
claimants  in  selling  the  saltpeter  to  the  confed- 
erates, imdcr  these  circumstances,  was  an  act  of 
aid  and  comfort  to  the  rebellion.  We  have  al- 
ready held  in  Hanaucr  v.  Doane,  12  Wall.  347, 
20  L.  cd.  441,  and  we  repeat  and  re-affirm  what 
we  there  said,  that  ''he  who,  being  bound  by  his 
allegiance  to  a  government,  sells  goods  to  the 
agent  of  an  armed  combination  U>  overthrow 
that  government,  knowing  that  the  purchaser 
buys  them  for  that  treasonable  purpose,  is  him- 
151  ♦]  self  guilty  of  •treason  or  a  misprision 
thereof.  He  voluntarily  aids  the  treason.  He 
cannot  be  permitted  to  stand  on  the  nice  meta- 
physical distinction  that,  although  he  knows 
that  the  purchaser  buys  the  goods  for  the  pur- 
pose of  aiding  the  rebellion,  he  does  not  sell 
them  for  that  purpose.  The  consequences  of  his 
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acts  are  too  serious  and  enormous  to  admit  of 
such  a  plea.  He  must  be  taken  to  intend  the 
consequences  of  his  own  voluntary  act." 

But  the  aid  and  comfort  thus  given  to  the  re- 
bellion by  the  claimants  did  not  justify  a  denial 
of  their  right  to  recover  the  proceeds  of  their 
property  in  the  Treasury  of  the  United  States 
after  the  Proclamation  ot  Pardon  and  Amnesty 
made  by  the  President  on  the  25  th  of  December, 
1868,  unless  their  character  as  aliens  excludes 
them  from  the  benefit  of  that  Proclamation,  a 
question  which  we  shall  presently  consider.  As- 
suming that  they  are  within  the  terms  of  the 
Proclamation,  the  pardon  and  amnesty  gpranted 
relieve  them  from  the  legal  consequences  of 
their  participation  in  the  rebellion,  and  from 
the  necessity  of  proving  that  they  had  not  thus 
participated,  which  otherwise  would  have  been 
mdispensable  to  a  recovery.  It  is  true,  the  par- 
don and  amnesty  do  not  and  cannot  alter  the 
actual  fact  that  aid  and  comfort  were  given  by 
the  claimants,  but  they  forever  close  the  eyes  of 
the  court  to  the  perception  of  that  fact  as  an 
element  in  its  judgment,  no  rights  of  third  par- 
ties having  intervened. 

There  has  been  some  difference  <^  opinion 
among  the  members  of  the  court  as  to  cases 
covered  by  the  pardon  of  the  President,  but 
there  has  been  none  as  to  the  effect  and  opera- 
tion of  a  pardon  in  cases  where  it  applies.  All 
have  agreed  that  the  pardon  not  merely  releases 
the  offender  from  the  punishment  prescribed 
for  the  offense,  but  that  it  obliterates  in  legal 
contemplation  the  offense  itself. 

When,  therefore,  in  Padelford*s  Case,  9  Wall. 
531,  19  L.  ed.  788,  a  claimant  under  the  Cap- 
tured and  Abandoned  Property  Act,  who  had 
given  aid  and  comfort  to  the  rebellion,  appeared 
in  the  court  of  claims,  asking  for  restoration  of 
the  proceeds  of  his  property,  •and  show-  [♦  152 
ing  that  he  had  taken  the  oath  prescribed  by 
the  Proclamation  of  President  Lincoln,  of  De- 
cember 8th,  1863,  and  had  since  then  kept  the 
oath  inviolate  and  was  thereby,  by  force  of  the 
Proclamation,  pardoned,  this  court  held  that 
after  the  pardon  thus  granted  no  offense  con- 
nected with  the  rebellion  could  be  imputed  to 
him ;  that  if  in  other  respects  he  made  the  proof 
which  imder  the  act  entitled  him  to  a  decree  for 
the  proceeds  of  his  property,  the  law  made  the 
proof  of  pardon  a  complete  substitute  for  proof 
that  he  had  given  no  aid  or  comfort  to  the  rebel- 
lion; and  that  a  different  construction  would 
defeat  the  manifest  intent  of  the  Proclamation 
and  of  the  act  of  Congress  which  authorized  it. 

In  Klein's  Case,  13  Wall.  128,  20  L.  ed.  519, 
which  subsequently  came  before  the  court,  an 
act  of  Congress  designed  to  deny  to  the  pardon 
of  the  President  the  effect  and  operation  which 
the  court  had  thus  adjudged  to  it,  and  which 
declared  that  an  acceptance  of  pardon  without, 
disclaimer  should  be  conclusive  evidence  of  the- 
acts  pardoned,  and  be  inoperative  as  evidence  of: 
the  rights  conferred  by  it  in  the  court  of  claimst 
and  in  this  court, — was  held  to  be  unconstitu- 
tional and  void. 

In  Mrs.  Armstrong's  Case,  13  Wall.  154,  20 
L.  ed.  614,  which  was  here  at  the  last  term,  the 
court  declined  to  consider  whether  the  evidence 
was  sufficient  to  prove  that  the  claimant  had 
given  aid  and  comfort  to  the  rebellion,  and  held 
that  the  Proclamation  of  Pardon  and  Amnesty 
issued  by  the  President  on  the  25th  of  Decem- 
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ber,  1868,  entitled  her  to  the  proceeds  of  her 
captured  and  abandoned  propeity  in  the  treas- 
U17,  without  proof  that  she  never  gave  such 
aid  and  comfort;  that  the  Proclamation  grant- 
ing pardon  unconditionally,  and  without  reser- 
vation, was  a  public  act  of  which  all  courts  of 
the  United  States  were  bound  to  take  notice, 
and  to  which  all  courts  were  bound  to  give 
effect. 

In  Pargoud's  Case,  13  Wall.  166,  20  L.  ed. 
546„  also  here  at  the  last  term,  the  claimant 
stated  in  his  petition  that  he  was  guilty  of  par- 
ticipating in  the  rebellion,  but  tha£  he  had  been 
153*]  pardoned  by  the  President,  *by  special 
act,  in  January,  1866,  and  also  by  operation  of 
the  President's  Grcneral  Proclamation.  The 
court  of  claims  decided  against  the  claimant  on 
the  ground  that  his  petition  did  not  aver  that 
he  had  not  given  any  aid  or  comfort  to  the  re- 
bellion, and  did  not  sufficiently  aver  a  pardon 
by  the  President.  This  court  reversed  the  judg- 
ment, following  the  decision  in  Mrs.  Arm- 
itrong*9  Case,  and  holding  that  the  President's 
Proclamation  of  December  25,  1868,  relieved 
claimants  of  captured  and  abandoned  property 
from  proof  of  adhesion  to  the  United  States 
during  the  Civil  War. 

After  these  repeated  adjudications,  it  must  be 
regarded  as  settled  in  this  court  that  the  par- 
don of  the  President,  whether  granted  by  spe- 
cial letters  or  by  general  proclamation,  relieves 
daimants  of  the  proceeds  of  captured  and  aban- 
doned property  from  the  consequences  of  partic- 
ipation in  the  rebellion,  and  from  the  necessity 
of  establishing  their  loyalty  in  order  to  prose- 
cute their  claims.  This  result  follows  whether 
we  regard  the  pardon  as  effacing  the  offense, 
blotting  it  out,  m  the  language  of  the  cases,  as 
though  it  had  never  existed,  or  regard  persons 
pardoned  as  necessarily  excepted  from  the  gen- 
eral language  of  the  act,  which  requires  claim- 
ants to  make  proof  of  their  adhesion,  during  the 
rebellion,  to  the  United  States.  It  is  not.  to  be 
supposed  that  Congress  intended  by  the  general 
language  oi  the  act  to  encroach  upon  any  of  the 
prerogatives  of  the  President,  and  especially 
that  benign  prerogative  of  mercy  which  lies  in 
the  pardoning  power.  It  is  more  reasonable  to 
conclude  that  claimante  restored  to  their  rights 
of  property,  by  the  pardon  of  the  President, 
were  not  in  contemplation  of  Congress  in  pass- 
ing the  act,  and  were  not  intended  to  be  em- 
biaoed  by  the  requirement  in  question.  All  gen- 
eral terms  in  statutes  should  be  limited  in  their 
application,  so  as  not  to  lead  to  injustice,  op- 
pression, or  any  unconstitutional  operation,  if 
that  be  possible.  It  will  be  presumed  that  ex- 
ceptions were  intended  which  would  avoid  re- 
sults of  that  nature.  United  States  v.  Kirhy,  7 
Wall.  482,  19  L.  ed.  278. 

Such  being  the  general  effect  of  pardon  and 
154*]  amnesty  'granted  by  the  President,  it 
only  remains  to  consider  whether  the  Proclama- 
tion of  December  25,  1868«  embraces  the  claim- 
ants who  were  aliens  domiciled  in  the  country, 
within  its  provisions.  And  upon  this  point  we 
entertain  no  doubt.  The  claimants  were  resi- 
dents in  the  United  States  prior  to  the  com- 
oiencement  of  the  rebellion.  They  so  allege  in 
their  petition;  they  were,  therefore,  bound  to 
obey  all  the  laws  of  the  country,  not  immediate- 
ly relating  to  citizenship,  during  their  sojourn 
in  it ;  and  they  were  equally  amenable  with  dti- 
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zens  for  any  infrtlction  of  those  laws.  'The 
rights  of  sovereignty,"  says  Wildman,  in  his  In- 
stitutes on  International  Law,  p.  40,  ''extend  to 
all  persons  and  things  not  privileged  that  are 
within  the  territory.  They  extend  to  all  stran- 
gers therein,  not  only  to  those  who  are  natural- 
ized and  to  those  who  are  domiciled  therein, 
having  teken  up  their  abode  with  the  intention 
of  permanent  residence,  but  also  to  those  whose 
residence  is  transitory.  All  strangers  are  under 
the  protection  of  the  sovereign  while  they  are 
within  his  territories,  and  owe  a  temporary  a^ 
legiance  in  return  for  that  protection. ' 

By  allegiance  is  meant  the  obligation  of  fidel- 
ity  and  obedience  which  the  individual  owes  to 
the  government  under  which  he  lives,  or  to  his 
sovereign  in  return  for  the. protection  he  re- 
ceives. It  may  be  an  absolute  and  permanent 
obligation,  or  it  may  be  a  qualified  and  tempo- 
rary one.  llie  citizen  or  subject  owes  an  abso- 
lute and  permanent  allegiance  to  his  govern- 
ment or  sovereign,  or  at  least  until,  by  some 
open  and  distinct  act,  he  renounces  it  and  be- 
comes a  citizen  or  subject  of  another  govern- 
ment or  another  sovereign.  The  alien,  whilst 
domiciled  in  the  country,  owes  a  local  and  tem- 
porary allegiance,  which  continues  during  the 
period  of  his  residence. 

This  obligation  of  temporary  allegiance  by 
aji  alien  resident  in  a  friendly  country  is  every- 
where recognized  by  publiciste  and  statesmen. 
In  the  case  of  Thrasher,  a  citizen  of  the  United 
States  resident  in  Cuba,  who  complained  of  in- 
juries •suffered  from  the  government  of  [*155 
that  island,  Mr.  Webster,  then  Secretary  of 
State,  made,  in  1851,  a  report  to  the  President 
in  answer  to  a  resolution  of  the  House  of  Repre- 
sentatives, in  which  he  said:  "Every  foreigner 
bom  residing  in  a  country  owes  to  that  country 
allegiance  and  obedience  to  ite  laws  so  long  as 
he  remains  in  it,  as  a  duty  upon  him  by  the 
mere  faet  of  his  residence,  and  that  temporary 
protection  which  he  enjoys,  and  is  as  much 
bound  to  obey  its  laws  as  native  subjecte  or  cit- 
izens. This  is  the  universal  understanding  in 
all  civilized  states,  and  nowhere  a  more  estab- 
lished doctrine  than  in  this  country."  And 
again :  "Independently  of  a  residence  with  in- 
tention to  continue  such  residence;  independ- 
ently of  any  domiciliation ;  independently  of  the 
taking  of  any  oath  of  allegiance,  or  of  renounc- 
ing any  former  allegiance,  it  is  well  known  tliat, 
by  the  public  law,  an  alien  or  a  stran^r  bom, 
for  so  long  a  time  as  he  continues  within  the 
dominions  of  a  foreign  government,  owes  obedi- 
ence to  the  laws  of  that  government,  and  may 
be  punished  for  treason  or  other  crimes  as  a 
native-born  subject  might  be,  unless  his  case  is 
varied  by  some  treaty  stipulation."  6  Web. 
Works,  526. 

The  same  doctrine  is  stated  in  Hale's  Pleas  of 
the  Crown,  Vol.  I.,  ch.  10,  East's  Crown  Law, 
Vol.  1.,  ch.  2,  §  4,  and  Foster's  Discourse  upon 
High  Treason,  §  2,  p.  185,  all  of  which  are 
treatises  of  approved  merit. 

Such  being  the  established  doctrine,  the 
claimante  here  were  amenable  to  the  laws  of  the 
United  Stetes  prescribing  punishment  for  trea- 
son and  for  giving  aid  and  comfort  to  the  rebel- 
lion. They  were,  as  domiciled  aliens  in  the 
country  prior  to  the  rebellion,  under  the  obli- 
gation of  fidelity  and  obedience  to  the  govern- 
ment of  the  United  States.    They  subsequently 
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took  their  lot  with  the  insurgents,  and  would 
be  subject  like  them  to  punishment  under  the 
laws  they  violated,  but  for  the  Proclamation  of 
of  the  President  of  December  25,  1868.  That 
Proclamation  in  its  comprehensive  terms,  in- 
cludes them  and  all  others  in  like  situation.  It 
grants  "unconditionally,  and  without  reserva- 
156*]  tion,  to  all  •and  to  every  person  who, 
directly  or  indirectly,  participated  in  the  late 
insurrection  or  rebellion,  a  full  pardon  and  am- 
nesty for  the  offense  of  treason  against  the 
United  States,  or  of  adhering  to  their  enemies 
during  the  late  Civil  War,  with  restoration  of 
all  rights,  privileges  and  immunities  under  the 
Constitution  and  the  laws  which  have  been 
made  in  pursuance  thereof." 

The  Act  of  Congress  of  July  27,  1868,  (15 
Stat,  at  L.  243 ) ,  authorizes  any  alien  to  pros- 
ecute claims  against  the  United  States  in  the 
court  of  claims,  where  the  government  of  which 
he  is  a  citizen  or  subject  accords  to  citizens  of 
the  United  States  the  right  to  prosecute  claims 
against  such  government  in  its  courts.  In 
0*K€efe*8  Case,  11  Wall.  178,  20  L.  ed.  131,  it 
was  held,  that,  by  the  proceeding  known  as  a 
"petition  of  right,"  the  government  of  Great 
Britain  accords  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  against  that  gov- 
ernment in  its  courts  and,  therefore,  that  Brit- 
ish subjects  if  otherwise  entitled,  may  prosecute 
claims  against  the  United  States  in  the  court  of 
claims.  TTiere  is,  therefore,  no  impediment  to  the 
recovery  by  the  claimants  in  this  case  of  the  net 
proceeds  of  their  cotton  paid  into  the  treasury. 

The  judgment  of  the  court  of  claims  must, 
therefore,  be  reversed,  and  that  court  directed 
to  enter  judgment  in  favor  of  the  claimants  for 
the  amount  of  such  net  proceeds;  CMd  it  is  so 
ordered. 


WILIJAM  W.  CRAPO  et  al.,  Plffs.  in  Err.    ' 

V. 

JOHN  KELLY,  Sheriff  of  the  City  and  County 

of  New  York. 

(See  S.  C.  16  Wall.  610-644.) 

Jurisdiction  over  state  judgment — assignment 

of  vessel  at  sea. 

1.  Where  a  party  claimed  title  under  a  Massa- 
chusetts record,  and  his  claim  was  overruled  by 
the  state  court  of  New  York,  this  gives  the  court 
Jurisdiction  to  review  the  case. 

2.  An  insolvent  assignment  In  Massachusetts 
held  to  convey  a  ship  at  sea,  in  preference  to  an 
attachment  subsequently  levied  upon  her  in  a  New 
York  port. 

[No.  154.] 

Argued  Mar,  10,  11,  1873.  Decided  Apr,  14, 

187S. 

T  N  ERROR  to  the  Supreme  Court  of  the  State 
1  of  New  York. 

Suit  was  brought  by  the  defendant  in  error, 
in  the  supreme  court  of  the  state  of  New  York, 
to  recover  the  value  of  an  imdivided  one  half 
interest  in  a  certain  vessel. 

A  verdict  was  rendered  for  the  plaintiff  by 
direction  of  the  court,  subject  to  the  opinion  of 
the  court  at  general  term  but  judmnent  was 
subsequently  entered  by  order  of  wie  general 
term,  dismissing  the  complaint.  Thereupon  the 

NoTB — Jurisdiction  of  U.  8.  Supreme  Court  to 
review  state  hidgmcnt — see  note,  42  L.  ed.  U.  8. 
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plaintiff  took  an  appeal  to  the  court  of  appeals 
of  the  state  which  reversed  said  judgment,  and 
ordered  that  judgment  be  entered  upon  the  ver- 
dict of  the  jury  in  favor  of  the  plaintiff.  Where- 
upon the  defendants  sued  out  this  writ  of  emH- : 

The  case  is  further  stated  by  the  court. 

Messrs.  Edwards  Pierpont  and  W.  Staa- 
ley,  Langdell  d  Brown,  for  plaintiffs  in  error: 

I.  If  the  effect  of  the  insolvent  proceedings 
taken  in  Massachusetts  was,  under  their  law,  to 
transfer  the  interest  from  Gibbs,  Jenny,  &  Allen 
in  The  Arctic,  to  the  plaintiffs  in  error,  for  the 
benefit  of  all  their  creditors  ratably,  then  full 
faith  and  credit  was  not  given  to  those  judicial 
proceedings  by  the  court  of  appeals  of  N.  Y. 

The  Constitution  declares  that  "full  faith 
and  credit  shall  be  given  each  state  to  judicial 
proceedings  in  every  other  state,  and  that  Con- 
gress may  prescribe  the  manner  in  which  8U<^ 
proceedings  shall  be  proved,  and  the  effect 
thereof." 

Constitution,  art.  IV.,  $  1. 

Congress,  by  Act  of  1790,  did  accordingly 
provide  that  they  should  have  such  faith  and 
credit  given  to  them  in  every  other  court  of  the 
United  States  as  they  have  by  law  or  usage  in 
the  court  from  which  they  are  taken. 

1  Stat,  at  L.  122 ;  see,  also,  amendatory  Act 
of  Mar.  27,  1804,  2  Stat,  at  L.  298;  see,  also, 
amendatory  Act  of  Feb.,  1867,  14  Stat,  at  L. 
385,  §  2. 

The  court  of  appeals  necessarily  decided 
what  effect  the  insolvent  proceedings  in  Massa- 
chusetts had,  by  the  law  and  usage  in  that  state, 
and  as  it  decided  against  the  effect  which  plain- 
tiffs in  error  claimed  for  them,  the  supreme 
court  has  jurisdiction  to  review  the  judgment 
of  the  court  of  appeals. 

Judiciary  Act,  1  Stat,  at  L.  385,  S  25;  Green 
V.  Van  Buskirk,  7  Wall.  139,  19  L.  ed.  109; 
opinion  of  the  court  by  Justice  I^vis,  146. 

Justice  Sutherland,  in  his  dissenting  opinion 
in  the  supreme  court  of  N.  Y.,  expressly  admits 
that  the  title  to  The  Arctic  passed  to  the  as- 
signees, and  he  expressly  says  that  the  N.  Y. 
courts  will  not  recognize  and  give  effect  to  the 
assignment  as  against  New  York  credit. 

II.  The  effect,  by  the  law  of  Massachusetts, 
of  the  assignments,  by  the  judge  of  probate  and 
insolvency,  was  to  convey  to  the  plaintiffs  in 
error  by  the  voluntary  consent  and  upon  the  ap- 
plication and  request  of  Gibbs,  Jenny  &  Allen, 
over  whom  the  court  had  complete  jurisdiction, 
all  their  property  "which  they  could  have  law- 
fully sold,  assigned  or  conveyed." 

Mass.  Stat.  ed.  1860,  p.  586,  §  44. 

As  there  is  no  question  that  Gibbs,  Jenny,  & 
Allen  should  have  sold  their  interest  in  The 
Arctic,  whether  she  was  within  or  without  the 
state,  there  is  no  room  for  the  construction  of 
the  statute  which  would  limit  the  assignment 
to  property  within  the  state. 

After  provisions  for  the  examination  of  the 
debtor,  it  is  provided  that  the  debtor  shall,  at 
the  expense  of  the  estate,  make  and  execute  such 
deeds  and  writings,  and  indorse  such  bills,  notes 
and  other  negotiable  papers,  draw  sudi  checks 
and  orders  for  money  deposited  in  banks  and 
elsewhere,  and  do  all  such  other  lawful  acts  and 
things  as  the  assignee  at  any  reasonable  time 
requires,  and  which  shall  be  necessary  and  use- 
ful for  confirming  the  assignment  and  enabling 
the  assignee  to  demand,  recover  and  receive  all 
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the  estate  and  ejects  so  assigned,  especially 
any  part  thereof  which  is  without  the  state.  Sec. 
70,  p.  590;  see,  also,  $72. 

It  cannot  be  disputed  that  it  was  the  intention 
of  the  legislature  to  convey  to  the  assignees  all 
the  property  of  the  debtor,  nor  that  it  was  the 
intention  of  Gibbs,  Jenny  &  Allen  to  convey 
all  their  property  by  means  of  their  assign- 
ments. 

IIL  The  Arctic  having  been  an  American  ves- 
sd,  belonging  to  the  Port  of  Fair  Haven,  Mass., 
where  all  the  insolvent  debtors  resided,  and 
haying  been  engaged  at  the  time  of  the  insol- 
vent assignments,  in  the  prosecution  of  a  voy- 
age upon  the  high  seas,  the  assignments,  when 
delivered  proprio  vigore  eo  instantif  effected  an 
immediate  transfer  of  the  vessel  to  the  assign- 
ees, as  fully  and  completely  as  if  she  had  been 
lying  at  the  time  in  her  home  port. 

1  Kent,  Com.  26 ;  Plestoro  v.  Abraham,  1 
Paige,  236,  and  on  appeal,  3  Wend.  553 ;  People  v. 
Comr%.  of  Taxes,  23  N.  Y.  224,  240;  Thuret  v. 
Jenliim,  7  Mart.  318 ;  Moore  v.  Willeit,  35  Barb. 
663;  Story,  Confl.  L.  §  419;  op.  of  Justices 
Gierke  and  Leonard,  in  supreme  court  below, 
and  opinion  of  Justice  Foster  in  court  of  ap- 
peals below ;  Hoyi  v.  Thompson,  6  N.  Y.  320. 

Vattel  says  that  the  domain  of  a  nation  ex- 
tends to  all  itfi  just  possessions ;  and  by  its  pos- 
sessions we  are  not  to  understand  its  territory 
only,  but  all  the  rights  {droits)  it  enjoys.  And 
he  also  considers  the  vessels  of  a  nation  on  the 
hieh  seas  as  portions  of  its  territory. 

Wheat  Int.  L.  (8th  ed.  by  Dana,  1866),  S 
106,  p.  169. 

The  learned  Chief  Justice  is  in  error  in  say- 
ing that  Massachusetts  ''Has  no  jurisdiction  or 
legislative  dominion  on  the  high,  seas."  She 
possesses  all  sovereign  rights,  both  on  land  and 
sea,  except  such  as  she  has  surrendered  to  the 
United  States.  She  cannot  pimish  crimes  com- 
mitted on  the  high  seas,  because  she  has  parted 
with  all  admiralty  jurisdiction  ( Const,  art.  III. 
$  2) ;  nor  can  she  mterfere  with  the  operation 
of  thie  laws  enacted  by  Congress  for  the  regu- 
Ution  of  commerce  and  navigation  ( Const,  art. 
1,  f  VIII.  subd.  4) ;  nor  can  she  generally  lay 
duties  on  ships  and  vessels,  or  their  cargoes 
(Const  art.  I.  S  X.  subd.  2) ;  but  in  other  re- 
spects she  has  parted  with  her  rights  at  sea  to 
no  greater  extent  than  she  has  upon  land  with- 
in her  own  territories. 

The  Constitution  and  laws  of  the  United 
States  generally  take  no  cognizance  of  private 
property,  either  on  land  or  at  sea;  and  the  con- 
sequence is,  that  private  property  in  both  places 
is  mainly  governed  by  the  taws  of  the  respec- 
tive states;  otherwise  it  would  be  subject  to  no 
law  at  all. 

The  MassachuBetts  assignments  went  into  ef- 
fect instantly  upon  their  delivery  to  the  as- 
signees. 

It  is  not  argued  below  that  they  could  take 
cflect  at  any  other  or  different  time.  And  the 
Chief  Justice  below  takes  the  position  squarely 
^t  no  title  whatever  did^  at  any  time,  pass  to 
the  assignees. 

Judge  Sutherland,  upon  the  same  side,  takes 
a  contrary  position,  and  is  constrained  to  admit 
^t,  bjr  the  assignments,  the  title  did  pass  up- 
on delivery  of  the  assignments,  but  says  that 
the  N.  y.  court  will  not  recognize  it. 

SuMose  she  had  sunk  in  mid-ocean,  whose 
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ship  would  have  been  sunk?  Suppose  the  as- 
signees  had  sold  her  while  on  the  ocean,  and 
had  divided  the  mcmey  among  the  creditors  of 
Gibbs,  Jenny,  &  Allen,  and  the  purchasers  had 
taken  possession  of  her  and  brought  her  to  N. 
Y.,  could  she,  on  her  arrival,  have  been  seized 
as  the  property  of  Gibbs,  Jenny,  &  Allen?  Cer- 
tainly, upon  the  theory  of  the  learned  Chief 
Justice. 

Suppose,  after  the  execution  and  acceptance 
of  the  assignment  she  had  been  lost,  being  in- 
sured in  a  New  York  company,  could  Mr. 
Robinson  have  attached  and  held  the  insurance 
money  as  the  property  of  Gibbs,  Jenny,  &  Al- 
len to  the  exclusion  of  the  other  creditors? 

The  insolv^it  court  had  jurisdiction  over 
the  persons  of  Gibbs,  Jenny,  &  Allen,  and  had 
adjudicated  them  to  be  insolvent,  and  having 
such  jurisdiction .  over  their  persons,  had,  at 
their  request,  and  pursuant  to  the  Massachu- 
setts statute,  assigned  their  property,  wherever 
situated. 

This  assignment  convened  all  their  property 
which  was  not  then  subject  to  other  jurisdic- 
tions, and  in  regard  to  wnich  there  was  no  con- 
flict of  laws.  No  case  can  be  cited  which  is  in 
opposition  to  this  position.  Every  case  relied 
upon  by  the  other  side  will  be  found  to  involve 
this  element  of  a  conflict  of  laws. 

That  a  Massachusetts  court  would  not  give 
priority  to  such  a  claim  as  that  of  the  defend- 
ants in  error,  whether  the  claimant  was  a  citi- 
zen of  another  state  or  of  its  own  is  apparent 
from  the  act  itself^  and  from  the  decisions,  of 
her  courts. 

The  object  of  her  insolvent  act  is  a  ratable 
distribution  of  the  property  of  an  insolvent 
among  his  creditors.  In  that  state  no  creditor 
of  an*  insolvent  is  allowed  a  preference  over 
others. 

Any  assignment  by  an  insolvent,  giving  pref- 
erences, is  illegal. 

Insolvent  Act,  §  91,  p.  594. 

Kobinson's  attachment,  therefore,  in  Massa- 
chusetts, would  have  been  clearly  illegal,  and 
there  can  be  no  question  that,  by  tlie  laws  and 
usage  of  that  state,  the  title  to  The  Arctic 
passed  to  the  assignees,  and  no  single  creditor 
of  Gibbs,  Jenny,  &  Allen,  could,  by  any  means 
known  to  Massachusetts  law,  have  appropriat- 
ed The  Arctic  to  the  payment  of  his  own  debts 
in  preference  to  that  of  other  creditors. 

The  claim  of  the  plaintiffs  in  error  is  sup- 
ported by  two  legal  fictions,  which  are  perfectly 
well  settled  law. 

1.  That  personal  property  has  no  situs  other 
than  the  domicil  of  its  owners. 

Storv,  Confl.  L.  §§  376,  409. 

2.  That  personal  property  on  a  ship  on  the 
high  seas  is  within  the  territory  of  the  domicil 
of  its  owners. 

Uoyt  V.  Comrs.  of  Taxes,  23  N.  Y.  224. 

It  is  conceded  that  the  first  legal  fiction  gives 
way  where  it  would  work  injustice,  and  where 
there  is  a  conflict  of  laws  between  the  different 
states 

Story,  Confl.  L.  §S  412,  420, 421. 

No  instance  can  be  cited  where  the  other 
legal  fiction  has  ever  been  set  aside. 

It  is  evident  that  the  case  at  bar  is  not  one 
where  either  would  woric  injustice.  The  effect 
of  setting  aside  the  rule  would  be,  in  this  case: 

I.  To  deprive  the  plaintiffs  in  error  of  prop- 
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crty  which  they  had  lawfully  acquired  imder 
the  laws  of  Massachusetts. 

II.  It  would  do  that  in  favor  of  a  person  who 
had  lived  nearly  all  his  life  in  Massachusetts, 
and  whose  business  interests  were  still  there. 

III.  It  would  be  to  give  an  inequitable  pref- 
erence to  this  one  wealthy  creditor,  at  the  ex- 
pense of  the  other  creditors  of  Gibbs,  Jenny,  & 
Allen. 

IV.  By  the  rule  of  comity,  an  insolvent  as- 
signment, made  pursuant  to  the  laws  of  Massa- 
chusetts, will  have  full  eflfect  in  N.  Y.,  pro- 
vided it  does  not  conflict  with  the  law  or  the 
public  policy  of  that  state,  nor  deprive  its  citi- 
zens of  any  of  their  just  rights. 

Story,  Confl.  L.  S§  29,  38,  349,  351. 

It  is  not  claimed  that  the  insolvent  assign- 
ments in  the  present  case  conflict  with  any  law 
of  public  policy  in  N.  Y. ;  nor  has  any  citizen  of 
that  state  shown  that  they  will  deprive  him  of 
any  of  his  just  rights.  Admitting  Robinson 
to  be  a  citizen  of  N.  Y.,  within  the  meaning  of 
the  rule,  with  what  rip;ht  of  his  will  the  assign- 
ments interfere?  It  is  not  denied  that,  under 
the  assignments,  he  would  have  received  his  full 
pro  rata  share  of  the  insolvent  estates. 

It  is  surprising  that  the  learned  Chief  Jus- 
tice of  the  court  of  appeals  of  N.  Y.  should  suf- 
fer his  prejudices  to  be  aroused  against  the 
state  of  Mass.,  merely  because  its  courts  declined 
to  permit  an  insolvent  debtor  of  N.  Y.  to  appro- 
priate his  property  in  Mass.  to  the  payment  of 
his  N.  Y.  creditors  in  full,  to  the  total  exclusion 
of  his  creditors  in  Mass. ;  and  that  he  should  be 
willing  to  assist  one  of  the  citizens  of  N.  Y.,  in 
doing  a  wrong  to  creditors  in  Mass.,  because 
the  courts  of  Mass.  refused  to  permit  another 
N.  Y.  citizen  to  do  a  similar  wrong  as  to  prop- 
er^ within  the  jurisdiction  of  that  state.* 

See  Zipcey  v.  Thompsortf  1  Gray,  243. 

V.  The  court  below  refers  to  some  cases  in 
Mass.,  apparently  with  the  view  to  show  that  in 
a  similar  case  to  the  one  now  before  the  couri,  a 
Massachusetts  court  would  make  a  similar  de- 
cision to  that  made  by  the  court  of  appeals; 
but  the  cases  do  not  sustain  that  position. 

1.  It  would  not  be  material  if  an  authority 
sustaining  such  a  position  should  be  found,  for 
the  N.  Y.  assignees  would  have  their  writ  of 
error  to  the  supreme  court,  and  such  decision 
could  be  reversed.  To  correct  precisely  such 
errors  and  such  violation  of  the  Constitution, 
and  of  the  laws  of  Congress,  the  writ  of  error 
to  this  court  was  provided. 

2.  But  no  support  for  such  position  can  be 
found  in  the  reported  decisions  of  Massachusetts. 

The  Chief  Justice  seems  entirely  to  have  mis- 
apprehended the  cases  in  Mass.,  referred  to  by 
him. 

In  each  of  the  cases  cited,  the  question  arose 
as  to  property  within  that  state  at  the  time  the 
assignments  were  made,  which,  by  their  laws, 
citizens  of  Mass.  had  the  power  and  right  to 
seize  by  attachment  when  the  assignments  were 
made,  and  the  effect  of  the  foreign  assignments 
was  to  deprive  their  citizens  of  those  rights. 
iJut  what  right  or  power  had  a  citizen  of  N.  Y. 
to  attach  The  Arctic  when  she  was  in  the  Paci- 
fic Ocean,  when  the  assignments  were  made  to 
the  plaintiffs  in  error?  None,  whatever;  and  no 
right  of  any  person  in  N.  Y.  to  attach  her  was 
interfered  with.  The  fact  is,  that  the  defendant 
in  error  had  attached  the  property  of  Crapo 
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and  others,  plaintiffs  in  error,  as  the  property 
of  Gibbs,  Jenny,  &  Allen,  simply  because  they 
once  owned  it. 

Neither  does  any  other  case  cited  by  the 
court  of  appeals  aiflfer  from  those  above  re- 
ferred to,  favorably  to  defendant  in  error,  in 
this  respect.  They  were  all  cases  of  a  conflict 
between  the  laws  of  different  sovereignties  at 
the  time  the  assignments  were  made. 

VI.  The  Chief  Justice  of  the  court  of  appeals 
says,  in  his  opinion,  that  the  learned  judge  who 
delivered  the  opinion  of  the  supreme  court  laid 
down  the  general  principle  that  the  line  of  de- 
marcation in  relation  to  this  subject  should  be 
between  property  actually  within  our  limits  at 
the  time  of  the  assignment  in  insolvency  or 
bankruptcy  and  property  not  actually  within 
our  limits,  and  adds :  "I  can  find  no  authority, 
nor  can  I  find  any  reason  for  such  a  distinction." 

The  distinction  is  sustained  by  both  reason 
and  authority. 

Hoyt  V.  Thompson,  19  N.  Y.  207,  was  an  ex- 
plicit authority  with  many  other  cases  there 
cited  for  the  rule  that  property  passes  by  a  for- 
eign statutory  assignment  when  in  a  different 
state  from  that  where  the  assignment  is  exe- 
cuted, provided  that  there  be  no  conflict  of  law 
regardmg  it.  And  the  language  of  all  the  cases 
sustains  that  position.  SU)ry,  Kent  and  Chief 
Justice  Parsons,  of  Massachusetts,  went  much 
farther,  even  to  the  extent  of  giving  effect  to 
the  insolvent  assignment  when  there  was  a  con- 
flict of  law,  if  it  was  prior  in  point  of  time.  In 
regard  to  the  suggestion  that  there  is  no  reason 
for  such  a  distinction,  we  respectfully  submit : 

1.  Tliat  if  it  is  the  fact  that  the  rule  is  firmly 
established,  it  is  not  essential  that  reasons  be 
given;  but, 

2.  The  rule  is  a  reasonable  one.  What  busi- 
ness has  New  York  to  refuse  effect  to  a  law  of 
Massachusetts,  if  there  was  no  conflict  between 
it  and  New  York  law  at  the  time  the  Massa- 
chusetts law  took  effect. 

Why  should  New  York  attempt  or  undertake 
to  effect  the  limit  of  a  Massachusetts  law,  when 
it  was  not  in  conflict  with  its  own!  Why 
should  it  undertake  to  devest  a  title  vested 
under  Massachusetts  law? 

►See,  second  point  and  cases  supra. 

Kent  and  Story,  who  gave  the  matter  full 
consideration,  and  also  Chief  Justice  Parsons, 
of  Massachusetts,  are  in  favor  of  the  broad  doc- 
trine firmly  established  in  £ngland  and  on  the 
continent  of  Europe,  that  personal  property, 
wherever  situated,  passes  by  insolvents'  and 
bankrupts'  assignments,  made  according  to  the 
law  of  the  country  in  which  the  bankrupt  has 
his  domicil,  even  as  against  creditors. 

Holmes  V.  Remsen,  4  Johns.  Ch.  460;  Story, 
Confl.  L.  S  430;  Qoodwin  v.  Jones,  3  Mass.  517 ; 
and  Justice  Story,  in  referring  to  the  great  au- 
thority of  Kent,  very  aptly  quoted  the  lan- 
guage of  a  great  orator  of  antiquity;  "Ego  as- 
sent ior  SccBVolw." 

It  is  respectfully  submitted  that  the  court, 
upon  a  close  examination  of  the  reasoning  of 
tlie  great  Chancellor  and  of  the  great  professor, 
judge  and  commentator,  will  be  strongly  in- 
clined in  their  views. 

But,  in  this  case,  the  plaintiffs  in  error  do  not 
ask  or  require  the  indorsement  of  that  position ; 
but  only  that  property  which  passed  to  them 
when  it  was  on  the  high  seas,  which  are  free 
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and  common  to  all  and  where  all  are  on  a  foot- 
ing ci  entire  equality,  be  not  taken  away  from 
them  by  the  courts  of  N.  Y.  for  the  exclusive 
benefit  of  one  of  its  citizens,  because  a  learned 
Chief  Justice  conceived  it  to  be  his  duty  to  pre- 
fer sudi  N.  Y.  creditor  to  all  the  others  instead 
of  permitting  him  to  share  equally  with  the 
other  creditors  of  the  insolvent. 

Mr,  Wat.  BCEvartfl,  for  defendant  in  error: 

This  court  has  no  jurisdiction  of  the  cause, 
as  the  controversy  between  the  two  competing 
claims  of  creditors,  one  asserted  by  a  New  York 
sheriff  and  the  other  by  the  Massachusetts  se- 
questrators, involves  no  question  under  the 
Constitution  or  statutes  of  the  United  States, 
and  the  record  discloses  no  such  question. 

Certainly,  the  fact  that  controversies  between 
htigants  involve  rights  and  titles  claimed  under 
the  laws  and  jurisprudence  of  different  states 
does  not  subject  the  determination  of  the  state 
courts  made  the  forum  of  such  controversies  to 
review  by  this  court.  Unless  the  controversy 
and  its  decision  in  the  state  court  involves  the 
further  element  that  some  right  and  protection 
daimed  under  the  Constitution  of  the  United 
States  has  been  denied  by  the  state  court,  its 
judgment  is  not  reviewable  here. 

Masncell  v.  yewbold,  18  How.  511,  15  L.  ed. 
506;  Hoyt  Y.  Sheldon,  1  Black,  518,  17  L.  ed. 
65. 

The  pretense  that,  because,  under  the  laws  of 
Massachusetts,  the  sequestration  of  the  insolv- 
ent's property  is  effected  through  the  agency  of 
a  judge  of  probate  and  insolvency,  and  the  ad- 
ministration of  the  insolvent's  assets  and  dis- 
tribution among  the  creditors  is  committed  to 
the  same  supervision,  therefore  the  mainte- 
nance, by  the  lex  fori,  of  the  sheriff's  title  in 
preference  to  the  Massachusetts  assignee's  title 
raises  a  question  under  the  1st  section  of  the 
4th  article  ot  tl^e  Constitution,  and  the  act  of 
1790  under  the  same,  is  preposterous. 

Certainly,  if  the  insolvent  proceedings  in 
Massachusetts  are  to  be  considered  as  within 
the  sense  of  this  article  of  the  Constitution, 
"judicial  proceedings,''  the  fullest  faith  and 
credit  was  given  to  theii'  utmost  purport  at 
the  trial  of  this  cause  in  the  N.  Y.  courts. 

Certainly,  no  judicial  proceeding  in  Mass. 
has  adjudicated  anything  whatever  concerning 
the  ship  Arctic,  her  title  or  possession,  or  any 
eonsequences  that  have  attached  to  her  ))y  rea- 
son of  the  insolvency  of  her  owners. 

Certainly,  the  controversy  between  these  two 
competing  pursuits  of  the  ship  Arctic  in  the 
Port  of  N.  Y.  was  res  integra,  as  a  judicial  ques- 
tion, when  the  action  now  under  review  was 
egmmenced  in  N.  Y. 

Certainly  no  adjudication  on  this  controversy 
has  enrer  yet  been  had  in  Massachusetts,  and  all 
that  the  insolvent  proceedings  in  Massachusetts 
Hare  contributed  toward  such  an  adjudication 
has  been  to  furnish  the  assignees  a  persona 
ilandi  which  has  been  fully  recognized  in  the 
New  York  courts. 

The  case  of  Green  v.  Van  Buskirk,  5  Wall. 
810,  18  L.  ed.  600,  and  7  Wall.  139,  19  L.  ed. 
109,  where  this  section  of  the  Ck^nstitution  has 
been  reasonably  and  fully  considered,  while  it 
upheld  the  appellate  jurisdiction  of  this  court 
<n  that  case,  manifestly  excludes  it  in  this. 

The  Illinois  court,  in  that  case  had  passed 
judgment  tu  rem,  and  the  New  York  court,  in 
16  Wall. 


trying  the  title  to  the  res  subseauently,  was 
held  by  this  court  to  have  refused  such  faith, 
credit  and  effect  to  the  Illinois  judgment  as  it 
was  entitled  to  under  the  Constitution  of  the 
United  States  and  act  of  1790. 

The  case  of  Green  v.  Van  Buskirk,  supra,  up- 
(m  the  merits,  seems  conclusive  of  this  case,  up- 
on its  merits ;  that  is  to  say,  the  lew  fori,  where 
the  res  is  foimd,  must  determine  when  and  how 
it  shall  be  subjected  to  the  pursuit  of  creditors 
seeking  the  forum. 

But  if  the  judgment  of  the  court  of  appeals 
of  the  state  of  New  York  is  reviewable  nere, 
that  judgniient  is  clearly  right. 

The  insolvent  proceedings  in  Massachusetts 
never  operated  nor  purported  to  operate  to 
transfer,  by  their  own  force,  possession  of 
choses  in  possession  beyond  the  jurisdiction  of 
the  powers  of  the  court,  to  wit:  the  county  of 
its  jurisdiction. 

Whatever  further  transfer  of  property  be- 
yond this  coercive  possession  by  tne  messenger 
of  the  court  was  competent  for  the  statute  or 
for  the  court,  was  by  virtue  of  jurisdiction  over 
the  persons  of  the  insolvents,  and  needed  their 
personal  exercise  of  their  j%is  disponendi  in  aid 
of  the  court. 

Gen.  Stat.  Mass.  ch.  118,  p.  590,  §  70. 

This  section  provides  that  the  debtor  ''Shall, 
when  required  by  the  assignees,  make  and  exe- 
cute all  such  deeds  and  writings  and  do  all  such 
other  lawful  acts  and  things  which  may  be  nec- 
essary and  useful  for  confirming  the  assign- 
ments so  made  by  the  said  judge,  and  for  en- 
abling the  assignees  to  demand,  recover  and  re-* 
oeive  all  the  estate  and  effects  assigned  as  afore- 
said, especially  such  part  thereof,  if  any,  as 
may  be  without  this  commonwealth." 

It  is  too  late  to  dispute  the  doctrine,  which 
has  been  accepted  and  established  throughout 
the  United  States,  that  the  insolvent  laws  of  a 
state  have  no  force  to  transfer  the  title  to  prop- 
erty not  within  the  territory  of  a  state,  and 
that  the  title  of  such  assignees  will  not  be  rec- 
ognized wheii  it  comes  in  conflict  with  liens  ac- 
quired by  domestic  creditors  under  the  local 
laws.  International  comity  may  require  us  to 
permit  such  assignees  to  come  here  and  take  pos- 
session of  property  and  collect  choses  in  action ; 
but  they  must  take  subject  to  the  prior  liens  of 
ci'editors  here,  w^ho,  by  greater  diligence,  have 
availed  themselves  of  the  remedies  provided  by 
our  laws  against  the  property  of  the  debtor. 

In  this  case  the  attachment  had  been  already 
levied  before  the  assignees  arrived  in  the  state 
for  the  purpose  of  taking  possession. 

Holmes  v.  Remseriy  20  Johns.  229;  Abraham 
V.  Plestoro,  3  Wend.  538 ;  Johnson  v.  Hunt,  23 
Wend.  87;  Mosselman  v.  Caen,  34  Barb.  66; 
Olyphant  v.  Atwood,  4  Bosw.  459;  Willitts  v. 
Waitc,  25  N.  Y.  577 ;  Booth  v.  Clark,  17  How. 
322,  15  L.  ed.  164;  Ogden  v.  Saunders,  12 
Wheat.  219;  Harrison  v.  Sterry,  5  Cranch,  289; 
Milne  v.  Moreton,  6  Binn.  353;  Green  v.  Van 
Buskirk,  6  Wall.  310,  18  L.  ed.  600;  7  Wall. 
139.  19  L.  ed.  109;  Quillander  v.  Howell,  35  N. 
Y.  657. 

It  being  dear,  therefore,  in  respect  to  the 
ship  at  sea,  the  assignment  was  inoperative 
proprio  vigore,  and  can  only  be  recognized  by 
the  courts  of  the  state  in  the  furtherance  of  jus- 
tice and  where  the  convenience  and  rights  of  its 
citizens  shall  not  be  prejudiced,    the    simple 
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Guestion  remaini  whether,  became  the  vessel 
did  not  arrive  until  after  the  assignment  was 
executed,  comity  requires  that  a  N.  Y.  creditor 
of  the  insolvent,  pursuing  with  diligence  the 
remedy  prescribed  by  the  law  of  N.  Y.,  shall 
be  deprived  of  the  ifruits  of  his  diligence  for  the 
accommodation  and  benefit  of  his  assignees  and 
the  Massachusetts  creditors  whom  they  repre- 
sent. To  this  there  can  be  but  one  answer,  and 
the  right  of  the  N.  Y.  creditor  must  be  pre- 
ferred and  his  remedy  upheld. 

Story,  Confl.  L.  §  414. 

The  learned  counsel  for  the  plaintiff  in  error, 
in  his  brief ^  virtually  concedes  that  if  the  point 
in  issue  is  regarded  as  a  question  of  comity  be- 
tween attaching  creditors  and  foreign  statutory 
assignees,  contending  for  property  situated  as 
this  ship  was  at  the  time  of  the  assignment,  the 
superior  rights  of  the  former  must  prevail.  He 
seeks  to  avoid  the  question  of  comity  alto|^th- 
er,  and  rests  the  argument  upon  the  proposition 
that  the  operation  of  the  insolvent  law  of 
Massachusetts  did  proprio  vigore  transfer  the 
absolute  title  of  the  ship,  being  at  sea,  to  the 
assignees,  to  the  exclusion  of  creditors  attadir 
ing  under  the  laws^  of  whatever  state  and  juris- 
diction she  should  first  reach. 

This  proposition  is  in  defiance  of  the  settled 
law  of  the  Federal  and  state  courts.  And,  not 
only  is  theiie  no  authority  whatever  for  the  new 
and  startling  proposition  contended  for;  not 
only  must  this  court,  to  establish  it,  override  the 
well  settled  current  of  American  law,  by  which 
bankrupt  laws  and  proceedings  of  foreign 
states  have  been  allowed  no  effect  upon  property 
situated  outside  their  territorial  limits  ;but  the 
result  sought  to  be  obtained  will  be  contrary 
to  our  best  interests  and  subversive  of  our  long 
established  and  well  recognized  policy.  It  will 
be  a  complete  abandonment  of  our  American 
doctrine  and  a  submission  to  the  rule  devised 
by  Great  Britain  for  its  own  benefit  as  the 
great  creditor  naticm  of  the  world,  so  that  it 
might,  in  the  language  of  Judge  Piatt,  in 
Holmes  v.  Renisen,  20  Johns.  264,  "By  issuing 
a  commission  against  the  bankrupt  merchant  in 
London,  spring  a  net  which  shall  cover  all  the 
effects  of  such  bankrupts  throughout  ihe  world, 
and  draw  them  over  into  her  own  forum  for 
distribution,  .  .  .  for  the  fact  cannot  be 
disguised  that  Great  Britain  having  the  most 
extended  commerce,  and  her  merchants  and 
manufacturers  crediting  abroad  vastly  more 
than  they  owe  to  foreign  creditors,  has  a  strong 
and  peculiar  interest  in  contending  for  a  rule 
which  draws  to  herself  the  distribution  of  all 
the  effects  which  her  lucrative  commerce  had 
dispersed  over  the  globe." 

Unfortunately,  our  relative  position  in  this 
respect  has  not  been  changed  in  the  lapse  of 
fifty  years  since  that  case  was  decided. 

Massachusetts  is  the  last  state  in  the  Union 
to  which  any  enlarged  comity  should  be  ex- 
tended in  regard  to  the  recognition  of  her  in- 
solvent laws,  and  of  titles  thereby  created.  In 
1854,  the  supreme  court  of  that  state  decided 
that  an  assignment  of  property  in  that  com- 
monwealth made  in  N.  Y.  by  an  insolvent  cit- 
izen, to  a  trustee  for  the  benefit  of  creditors, 
giving  preference  to  certain  creditors,  also  cit- 
izens of  N.  Y.,  is  ineffectual  as  against  an  at- 
tachment made  in  Massachusetts  by  a  citizen 
thereof. 
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When  a  state  which  pursues  such  a  policy 
sends  its  assignees  in  insolvency  in  N.  Y.  to 
take  possession  of  property,  no  principle  of 
comity,  heretofore  announced,  can  require  our 
courts,  for  their  benefit,  to  take  the  property 
away  from  N.  Y.  creditors,  who  have  acquired 
a  prior  lien. 

Zipcey  V.  Thompson,  1  Gray,  243. 

'*In  regard  to  goods  and  merchandise  belcmgf* 
ing  to  a  foreign  bankrupt  or  insolvent  pearsoa 
found  here,  if  attached  before  any  possessitm 
is  taken  by  the  assignees,  whether  imder  a  com- 
mission of  bankruptcy  or  otherwise,  the  attach- 
ing creditor  would  hold,  because  delivery,  either 
actual  or  constructive,  is  necessary  to  complete 
the  transfer." 

Blake  v.  Williams,  6  Pick.  303 ;  Lanfear  v. 
Sumner,  17  Mass.  110. 

"All  comity  of  this  sort  must  be  built  up,  in 
a  great  measure,  upon  the  doctrine  of  reciproo- 
ity." 

Story,  Confl.  L.  §  414. 

Mr.  Justice  Hunt  delivered  the  opini<m  of 
the  court: 

The  claim  of  Federal  jurisdiction  over  this 
action  is  based  upon  article  4,  section  1,  of  the 
Constitution  of  the  United  States.  It  is  there 
declared  that  "Full  faith  and  credit  shall  be 
given  in  eadi  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state; 
and  the  Congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect 
*thereof.''  In  1790  and  in  1804  C<m-  [*610 
gress  passed  laws  prescribing  that  manner  and 
effect.  By  the  Act  of  May  26,  1700  ( 1  Stat,  at 
L.  122 ) ,  after  prescribing  the  forms  of  authen- 
tication, it  is  enacted:  ''And  the  said  records 
and  judicial  proceedings  authenticated  as  afore- 
said, shall  have  such  faith  ^nd  credit  given  to 
them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  said  records  are  or  shall 
be  taken."  Under  this  statute  it  has  b€«n  held 
in  this  court,  from  an  early  day,  that  the  faith 
and  credit  spoken  of  are  not  limited  to  the  form 
of  the  record,  and  are  not  satisfied  by  its  admis- 
sion as  a  record.  It  is  held  that  the  same  effect 
is  to  be  given  to  the  record  in  the  courts  of  the 
state  where  produoed,  as  in  the  courts  of  the 
state  from  which  it  ii^  taken.  Mills  v.  Duryee, 
7  Cranch,  483 ;  Leland  v.  Wilkinson,  6  Pet  317 ; 
United  States  v.  Johns,  4  Dall.  412. 

The  defendant  in  error  insists,  in  reply,  that 
the  Validity  of  the  record  of  the  court  of  pro- 
bate and  insolvency  in  the  state  of  Massachu- 
setts is  not  involved,  and  the  faiUi  and  credit 
due  to  it  is  not  in  question.  This  is  based  up- 
on the  argument  that  that  record  has  never  ad- 
judicated upon  the  title  or  possession  of  the 
vessel  in  question,  and  that  the  same  was  res 
integra  when  this  action  was  commenced  in 
New  Yoric. 

The  case  of  Chreen  v.  Van  Buskirk,  6  Wall. 
310,  18  L.  ed.  600,  7  Wall.  139,  19  L.  ed.  109,  is 
relied  upon  as  conclusive  upon  this  point.  In 
that  case,  Bates,  who  lived  in  New  York,  exe- 
cuted and  delivered  to  Van  Buskirk,  who  lived 
in  the  same  state,  a  chattel  mortgage  on  certain 
iron  safes  which  were  then  in  the  city  of  Chi- 
cago. This  was  done  on  the  3d  day  of  Novem- 
ber, 1857.   Two  days  after  this  Green,  who  was 
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also  a  citizen  of  New  York,  being  ignorant  of 
Uie  existence  of  the  mortgage,  sued  out  a  writ 
of  attachment  in  the  ooiuis  of  Illinois,  levied 
on  the  safes,  and  sold  them  in  satisfaction  of 
the  judgment  obtained  in  the  attachment  suit. 
There  was  no  appearance  or  contest  in  defense 
of  this  attachment  suit,  and  Van  Buskirk  was 
620*]  not  *a  party  to  it,  although  be  had 
power  to  make  himself  such  party.  It  was  con- 
ceded that,  by  the  laws  of  Illmois,  mortgages  of 
personal  prc^rty,  until  acknowledged  and  re- 
corded, are  void  as  against  third  persons.  In 
this  state  of  the  affair  Van  Buskirk  sued  Green 
in  the  New  York  courts  for  the  value  of  the 
safes  mortgaged  to  him  by  Bates,  and  of  which 
Green  had  thus  received  the  proceeds.  Green 
pleaded  his  attachment  suit  in  oar  of  the  action. 
The  courts  of  New  York  gave  judgment  in  favor 
of  Van  Buskiric,  holding  that  the  law  of  New 
York  was  to  govern,  and  not  the  law  of  Illinois, 
although  the  property  was  situated  in  the  lat- 
ter state,  and  that  the  title  passed  to  him  by 
the  execution  of  the  mortgage.  The  case  first 
came  before  this  court  on  a  motion  to  dismiss 
for  want  of  jurisdiction.  Oreen  v.  Van  Buskirk, 
supra.  The  motion  was  maintained,  on  the 
ground  that  the  record  neither  showed  that  the 
construction  of  any  clause  of  the  Constitution 
was  drawn  in  question  in  the  state  court,  nor 
that  any  right  was  claimed  under  such  clause, 
<)r  that  any  decision  was  made  against  such 
right.  The  only  issue  it  was  said  was  as  to  the 
right  of  property  and  possession  at  the  time  of 
sudi  seizure.  In  the  opinion  of  the  court,  deliv- 
ered by  Mr.  Justice  Miller,  after  discussing  the 
law  applicable  to  the  general  questions  in  the 
ease,  tl^  conclusion  on  the  question  of  jurisdic- 
tion is  thus  stated:  ''We  do  not  here  decide  that 
the  proceedings  in  the  state  of  Illinois  have 
there  the  effe^  which  plaintiff  claims  for  them, 
because  that  must  remain  to  be  decided  after 
argument  on  the  merits  of  the  case.  But  we 
hold  that  the  effect  which  these  proceedings 
have  there  by  the  law  and  usage  of  that  state 
was  a  question  necessarily  decided  by  the  New 
York  courts,  and  that  it  was  decided  against 
the  claim  set  up  by  the  plaintiff  in  error,  under 
the  constitutional  provision  and  statute  re- 
ferred to,  and  that  the  case  is,  therefore,  prop- 
erly here  for  review."  Without  reference  to 
whether  he  was  right  or  wrong  tlie  fact  that 
Green  claimed  under  the  judicial  record  of  Illi- 
nois, and  that  his  claim  was  overruled,  was 
held  to  give  this  court  jurisdiction.  Without 
62 1  *  ]  *ref erence  to  whether  Crapo  was  right  or 
wrong,  whether  the  question  was  res  iniegray  or 
res  judicata,  the  fact  that  he  claimed  title  un- 
der the  Massachusetts  record,  and  that  his 
daim  was  overruled,  gives  the  court  jurisdic- 
tion oi  the  present  case.  The  authority  ot  Oreen 
▼.  Van  Buskirkf  supra,  is  clear  to  that  point. 

The  case  as  reported  in  7  Wall,  supra,  is  to 
the  same  effect.  In  restating  the  argument  of 
jurisdiction,  Mr.  Justice  I^vis  says:  "This 
ooort,  in  denial  of  the  motion  to  dismiss,  held 
that  the  supreme  court  of  New  York  necessar- 
ily decided  what  effect  the  attachment  proceed- 
i^  in  Illinois  had  by  the  law  and  usage  in  that 
ttate,  and  as  it  was  decided  against  the  effect 
that  Green  claimed  for  them,  this  court  had 
jurisdiction  under  that  clause  of  the  Constitu- 
tion aboved  quoted.  Whether  the  supreme 
court  of  New  York  held  correctly  or  otherwise 
16  Wall. 


was  important  when  the  ease  came  before  this 
court  for  a  final  hearing,  but  the  fact  simply 
that  it  had  decided  against  Green's  claim  of 
the  effect  of  the  records  gave  jurisdiction. 

We  think  the  jurisdiction  of  the  court  now 
to  hear  and  decide  the  case  is  sufficiently  clear. 

Omitting  all  superfluous  circumstances,  the 
facts  necessary  to  present  the  question  on  the 
merits  are  these :  on  the  23d  of  February,  1861, 
the  insolvent  court  of  Massachusetts  appointed 
Crapo  and  others  assignees  in  insolvency  of 
Gibbs  &,  Jenny,  and  the  judge  of  that  court  ex- 
ecuted and  delivered  to  them  an  assignment  of 
all  the  personal  property  of  Gibbs  &  Jenny.  At 
Ibis  date  Gibbs  &  Jenny  were  the  owners  of  the 
ship  Arctic,  an  American  vessel  registered  at 
the  Port  of  Fairhaven,  in  the  district  of  New 
Bedford,  in  the  state  of  Massachusetts,  which 
vessel  was  then  on  the  high  seas,  to  wit:  in  the 
Pacific  Ocean.  On  the  3§th  day  of  the  follow- 
ing April  this  vessel  arrived  in  the  port  of  New 
Y'ork,  and  was  at  once  seized  as  the  property  of 
Gibbs  &  Jenny,  by  an  attachment  issued  at  the 
suit  of  one  Robinson,  a  creditor  of  Gibbs  & 
Jenny,  residing  in  New  York.  On  the  next 
day  but  one  after  the  arrival  of  the  vessel,  Cra- 
po came  to  New  *York  and  took  posses-  [*622 
sion  of  her,  subject  to  the  possession  of  Kelly, 
the  sheriff.  Crapo  represents  the  title  under 
the  Massachusetts  assignment,  which  then,  and 
at  all  times  since,  he  has  sought  to  enforce. 
Kelly  claims  imder  the  New  York  attachment. 

The  question  is:  which  proceeding  gave  the 
better  title? 

Certain  propositions  relating  to  the  question 
are  not  disputed. 

1.  If  the  assignment  under  which  Crapo 
claims  had  been  the  pers(mal  act  of  Gibbs  & 
Jenny,  it  would  have  passed  the  title  to  the  ves- 
sel wherever  she  might  have  been  at  the  time 
of  its  execution. 

2.  If  the  vessel  at  the  tim%  of  the  executicm 
of  the  assignment  had  been  within  the  territo- 
rial limits  of  Massachusetts,  the  assignment, 
although  not  the  personal  act  of  Gibbs  &  Jenny, 
would  have  devested  their  title  and  that  of  all 
persons  claiming  under  them,  provided  diligence 
has  been  used  to  reduce  the  vessel  to  possession. 

3.  If  the  vessel  had  been  in  the  Port  of  New 
York  at  the  time  of  the  execution  of  the  insol- 
vent assignment  (there  being  no  personal  as- 
signment), and  had  subsequently  been  seized 
there  under  attachment  proceedings  by  a  New 
York  creditor,  such  attachment  proceeding 
would  have  held  the  vessel  as  against  the  prior 
insolvent  assignment. 

The  first  of  these  propositions  results  from 
the  fact  that  personal  property,  wherever  it 
may  be,  is  under  the  personal  control  of  its 
owner,  and  the  title  passes  by  his  actual  trans- 
fer. The  second  is  based  upon  the  idea  that 
the  property  beinff  actually  present  and  imder 
the  control  of  the  law,  passes  by  act  of  the  law. 
The  third  proposition  assumes  that  a  transfer 
by  legal  proceeding  possesses  less  solenmity 
than  one  made  by  the  owner  himself ;  that  each 
nation  is  entitled  to  protect  its  own  citizens, 
and  that  the  remedy  oy  law  taken  by  its  citi- 
zens having  the  actual  possession  of  the  corpus, 
ought  to  prevail  over  a  title  by  law  from  anoth- 
er state,  which  is  not  accompanied  by  such  pos- 
session. This  principle  authorizes  the  Massa- 
chusetts assignee  to  nold  the  property  when  in 
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Mossaohiisetts,  and  the  New  York  creditor 
623*]  •to  seize  it  when  it  is  in  $Jew  York,  un- 
der the  circumstances  stated.  1  Pars,  Mar.  L. 
78, 17.  c.  and  n.y  Abb.  Ship.  6  Am.  ed.  36  and  n./ 
Joy  V.  Bea^ra,  9  Pick.  4;  Conoid  v.  Inu,  Co,  1 
Pet.  449. 

The  present  case  is  deficient  in  each  of  the 
elements  necessary  to  bring  the  vessel  within 
the  range  of  the  foregoing  principles.  She  was 
not  transferred  by  the  personal  act  of  the  own- 
er. She  was  not  literally  within  the  territory 
of  MassachusetU  when  the  insolvent  assign- 
ment took  effect;  and,  thirdly,  she  was  not  in 
toe  Port  of  New  York. 

The  question  then  arises,  while  thus  upon  the 
high  seas  was  she  in  law  within  the  territory  of 
Massachusetts?  If  she  was,  the  insolvent  title 
will  prevail. 

It  IS  not  perceived  that  this  vessel  can  be  said 
to  be  upon  United  States  territory,  or  within 
United  States  jurisdiction,  or  subject  to  the 
laws  of  the  United  States  reg^ating  the  trans- 
fer of  property,  if  such  laws  there  may  be.  Ex- 
cept for  the  purposes  and  to  the  extent  to  which 
these  attributes  have  been  transferred  to  the 
United  States,  the  state  of  Massachusetts  pos- 
sesses all  the  right-s  and  powers  of  a  sovereign 
state.  By  her  own  consent,  as  found  in  article 
1  of  the  Constitution  of  the  United  States,  she 
has  abandoned  her  right  to  wage  war,  to  coin 
money,  to  make  treaties,  and  to  do  certain  other 
acts  therein  mentioned.  None  of  the  subjects 
there  mentioEsed  affect  the  question  before  us. 
The  third  article  of  that  instrument  extends 
tub  jvdiciar  jpower  of  the  United  States  "to  all 
eases  of  admiralty  and  maritime  jurisdiction." 
This  gives  the  power  to  the  courts  of  the  United 
States  to  try  those  cases  in  which  are  involved 
questions  arising  out  of  maritime  affairs,  and 
of  crimes  committed  on  the  hi^h  seas.  To  bring 
a  transaction  within  that  jurisdiction,  it  must 
be  not  simply  a  tVansaction  which  occurred  at 
sea,  as  the  making  of  a  contract,  but  one  in 
vhich  the  question  itself  is  of  a  maritime  na- 
ture, or  arises  out  of  a  maritime  affair,  or  it 
must  be  a  tort  or  crime  committed  on  the  high 
Heas.  Over  such  cases  the  United  States  courts 
have  jurisdiction ;  that  is,  they  are  authorized 
624  •  ]  to  hear  and  determine  *them.  No  rule 
of  property  is  thereby  established.  This  re- 
mains as  it  would  have  been  had  no  such  au- 
thority been  given  to  the  United  States  court. 

To  Congress  is  also  given  power  "to  define 
and  punish  piracies  and  felonies  committed  on 
the  high  seas,  and  offenses  against  the  law  of 
nations."  It  will  scarcely  be  claimed  that  the 
title  to  property  could  be  affected  by  this  pro- 
vision. Nor  does  the  circumstance  that  The 
Arctic  sailed  under  the  flag  of  the  United  States 
and  was  entitled  to  the  protection  of  that  gov- 
ernment against  insult  or  injury  from  the  citi- 
zens or  ships  of  other  nations  touch  the  pres- 
ent point.  None  of  these  instances  are  like  that 
of  the  passage  of  a  bankrupt  law  by  the  United 
States,  which  acts  directly  upon  the  property  of 
all  the  citizens  of  all  the  states  wherever  it  may 
be.  Had  the  claim  of  either  party  to  this  ves- 
sel been  based  upon  a  proceeding  under  that 
statute,  the  title  would  have  been  complete,  if 
the  property  had  been  within  the  territory  or 
jurisdiction  of  any  of  the  states  of  the  Union. 

It  is  not  perceived,  therefore,  that  the  rela- 
tion of  Massachubetts  to  tlie  Union  has  any  ef- 
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feet  upon  the  title  to  this  vessel.  It  stands  as 
if  that  state  were  an  independent  sovereign 
state,  unconnected  with  the  other  states  of  tne 
Union.  The  question  is  the  same  as  if  this  as- 
signment had  been  made  in  Lond(m  by  a  British 
insolvent  court,  adjudicating  upon  the  affairs  of 
a  British  subject. 

We  are  of  the  opinion,  for  the  purpose  we 
are  considering,  that  the  ship  Arctic  was  a  por- 
tion of  the  territory  of  Massachusetts,  and  the 
assignment  by  the  insolvent  court  of  that  state 
passed  the  title  to  her,  in  the  same  manner  and 
with  the  like  effect  as  if  she  had  been  physically 
within  the  boimds  of  that  state  when  the  aa- 
signment  was  executed. 

The  rule  is  thus  laid  down  by  Mr.  Wheatoo 
in  his  treatise  on  International  Law  (8th  ed., 
sec.  106,  et  «eg.) :  "Both  the  public  and  pri- 
vate-vessels  of  every  nation  on  the  high  seas, 
and  out  of  the  territorial  limits  of  any  other 
state,  are  subject  to  the  jurisdiction  *of  [*625 
the  state  to  which  they  belong.  Vattel  says 
that  the  domain  of  a  nation  extends  to  all  its 
just  possessions,  and  by  its  possessions  we  are 
not  to  understand  its  territory  only,  but  all  the 
rights  it  enjoys.  And  he  also  considers  the  ves- 
sels of  a  nation  on  the  high  seas  as  portions  of 
its  territory.  Grotins  holds  that  sovereignty 
may  be  acquired  over  a  portion  of  the  sea."  As 
an  illustration  of  the  proposition  that  the  ship 
is  a  portion  of  the  territory  of  the  state,  the  au- 
thor proceeds:  "Every  state  has  an  incontest- 
able right  to  the  service  of  all  its  members  in 
the  national  defense,  but  it  can  give  effect  to 
this  right  only  by  lawful  means.  Its  right  to 
reclaim  the  military  service  of  its  citizens  can 
be  exercised  only  yrithin  its  own  territory,  or  in 
some  place  not  subject  to  the  jurisdiction  of 
any  other  naticm.  The  ocean  is  such  a  place, 
and  any  state  may  imquestionably  there  exer- 
cise, on  board  its  own  vessels,  its  right  of  com- 
pelling the  military  or  naval  services  of  its  sub- 
jects." 

Chancellor  Kent,  in  his  Commentaries  (Vol. 
I.,  p.  26),  says:  "The  high  seas  are  free  and 
open  to  all  the  world,  and  the  laws  of  every 
state  or  nation  have  there  a  full  and  perfect  op- 
eration upon  the  persons  and  property  of  the 
citizens  or  subjects  of  such  a  state  or  Nation." 
"No  nation  has  any  right  or  jurisdiction  at 
sea,  except  it  be  over  the  persons  of  its  subjects, 
in  its  ovm.  public  and  private  vessels;  and  so 
far  territorial  jurisdiction  may  be  conceded  as 
preserved,  for  the  vessels  of  a  nation  are  in 
many  respects  considered  as  portions  of  its  ter- 
ritory, and  persons  on  board  are  protected  and 
governed  by  the  law  of  the  country  to  which 
the  vessel  belongs." 

Wharton  ( on  the  Confl.  of  L.  sec.  356 ) ,  says : 
"A  ship  in  the  open  sea  is  regarded  by  the  law 
of  nations  as  a  part  of  the  territory  whose  flag 
such  ship  carries."  "By  this  (he  says)  may  be 
explained  several  cases  quoted  as  establishing 
the  lex  domicilii,  though  they  are  only  sustain- 
able on  the  gpround  that  the  ship  at  sea  is  part 
of  the  territory  whose  flag  she  bears.  .  .  . 
In  respect  to  principle,  ships  at  sea  and  the 
property  in  them,  must  be  viewed  as  part  of  the 
country  to  which  they  belong." 

*The  modem  German  law  is  to  the  [*626 
same  point.  Blimtschil,  in  his  Moderne  Volker- 
red,  sec.  168,  says :  "Ships  are  to  be  regarded 
as  floating  sections  of  the  land  to  which  they 
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nationally  belong,  and  whose  flag  they  are  enti- 
tled to  carry." 

Bischof,  in  his  Orundriss  dea  positiven  inter- 
nalionalen  Seerechia  (Graz.  1868),  says: 
''Every  state  is  free  on  the  seas,  so  that  its 
ships  are  to  be  regarded  as  floating  sections  of 
its  country,  territoria  clausa;  la  continuation 
ou  la  prorogation  du  territorie,  and  those  on 
board  soch  ships  in  foreign  waters  are  under 
their  laws  and  protection.  This  even  applies 
to  children  bom  to  subjects  on  such  ships." 
Wharton,  Ck>nfl.  L.  sec.  356,  n. 

Wildman,  in  his  treatise  on  International 
Law,  says:  "Provinces  and  colonies,  however 
distant,  form  a  part  of  the  territory  of  the  par- 
ent sta^.  So  of  the  ships  on  the  high  seas. 
The  rights  of  sovereignty  extend  to  all  persons 
and  things  not  privileged,  that  are  within  the 
territory."     P.  40. 

The  adjudicated  cases  in  this  country  are  to 
the  same  e/Tect.  In  Plestoro  v.  Ahrakaniy  1 
Paige,  236,  it  was  held  that  where  a  British 
subject,  being  indebted,  left  England,  and 
whUe  on  his  voyage  to  this  country  and  before 
he  arrived  here,  he  was,  under  the  laws  of  Great 
Brftain,  declared  a  bankrupt,  and  provisional 
assignees  were  appointed,  it  was  heid  that  the 
assignment  to  sucn*  assignees  aevested  the  title 
of  the  bankrupt  to  the  personal  property 
brought  with  him  to  this  country.  In  giving 
his  opinion  upon  the  motion  to  dissolve  the  in- 
junction. Chancellor  Walworth  said:  ''In  the 
case  of  Holmes  v.  Remsen,  4  Johns.  Ch.  460, 
Chancellor  Kent  decided  that  an  assignment  by 
the  commissioners  of  bankruptcy  in  England, 
operated  as  a  legal  transfer  of  the  personal 
property  and  choses  in  action  of  the  bankrupt  in 
this  country.  Even  as  against  a  subsequent  at- 
tachmeift  taken  out  here  by  an  American  credit- 
or, under  the  act  against  absconding  and  ab- 
sent debtors.  It  is  doubtful  whether  that  deci- 
sion, to  its  full  extent,  can  be  sustained.  It 
was  strongly  opposed  and  ably  questioned  by 
Piatt,  in  a  case  between  the  same  parties,  which 
687*]  'subsequently  came  before  the  supreme 
court.  Holmes  v.  Remsenj  20  Johns.  229.  It 
also  stands  in  opposition  to  the  opinions  of  the 
state  courts  in  Connecticut,  Massachusetts, 
Pennsylvania,  Maryland,  and  in  both  of  the 
Carolinas,  .  .  .  and  to  the  decision  of  the 
Supreme  Court  of  the  United  States,  in  Harri- 
son V.  8 terry y  5  Cranch,  289,  and  in  Ogden  v. 
Saunders,  12  Wheat.  213.  But  the  case  before 
me  (be  proceeds)  steers  clear  of  ail  these  deci- 
sions. In  the  cases  cited  the  contest  was  be- 
tween foreign  assignees  and  domestic  creditors, 
claiming  under  the  laws  of  the  country  where 
the  property  was  situated  and  where  the  suits 
were  brought.  The  question  in  these  cases  was, 
whether  the  personal  property  was  to  be  consid- 
ered as  having  locali^  for  the  purpose  of  giv- 
ing a  remedy  to  creditors  residing  in  countries 
where  the  property  was  in  fact  situated  at  the 
time  oi  the  foreign  assignment.  In  this  case 
the  controversy  is  between  the  bankrupt  and  his 
assignees  and  creditors,  all  residing  in  the  coun- 
try under  whoee  laws  the  assiniment  was  made. 
Even  the  property  itself,  at  the  time  of  the  as- 
signment, was  constructively  within  the  juris- 
diction of  that  country,  being  (m  the  hign  seas 
in  the  actual  posaessicm  of  a  British  subject. 
Under  such  circumstances  the  assignment  had 
the  effect  to  change  the  property  and  devest  the 
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title  as  effectually  as  if  the  same  had  been  sold 
in  England  under  an  execution  against  him,  or 
he  had  voluntarily  conveyed  the  same  to  the  as- 
si^ee  for  the  benefit  of  his  creditors." 

The  case  was  carried  to  the  coMrt  of  errors 
of  the  state  of  New  York,  that  body  beine  com- 
posed of  the  Chancellor,  the  judges  of  uie  su- 
preme court,  the  Lieutenant-Governor,  and  the 
members  of  the  Senate,  xhe  record  did  not 
show  distinctly  that  the  vessel  which  brought 
the  goods  was  a  British  ship,  and  on  Uiis  point 
the  Chancellor's  order  was  reversed.  Marcy, 
Justice,  and  Throop,  Lieutenant-Governor,  emi- 
nent men  and  able  judges,  held  that  the  assign- 
ment in  Great  Britain  devested  the  title  of  the 
bankrupt  to  personal  property  in  this  country, 
and  that  his  property  in  a  vessel  on  the  high 
seas  was  likewise  transferred.  Maynard,  Oli- 
ver, *and  Stebbins  held  that,  as  to  the  [•628 
personal  property  of  the  bankrupt  in  this  coun- 
try, the  assignment  did  not  effect  a  transfer  of 
the  same,  even  as  between  the  assignee  and  the 
bankrupt.  Ma^Tiard  and  Stebbins  held  that  to 
produce  the  transfer,  under  such  circumstances, 
of  the  property  of  a  British  bankrupt,  which 
was  on  the  high  seas  at  the  time  of  the  assign- 
ment, it  must  distinctly  appear  that  the  vessel 
was  a  British  vessel,  and  thus  the  property  was 
^vithin  British  jurisdiction.  It  is  fairly  to  be 
inferred  that  if  it  had  appeared  that  the  vessel 
was  a  British  vessel  the  Chancellor's  order  would 
have  been  sustained.  Thus  Mr.  Ogden,  who  ar- 
gued for  the  reversal  of  the  order,  said  {Abra- 
ham v.  Plestoro,  3  Wend.  544)  :  "Had  the  goods 
been  on  board  a  British  vessel  it  would  have 
been  so  averred.  In  the  absence  of  such  aver- 
ment the  fair  conclusion  is  that  the  vessel  in 
which  they  were  embarked  was  American ;  and 
if  so,  the  goods  were  as  much  within  our  juris- 
diction as  if  landed  in  a  storehouse  at  New 
York."  Senator  Maynard,  in  his  opinion  (p. 
558)  repeats  this  statement.  He  says:  "The 
presumption  was  as  fair  that  it  was  on  board  of 
an  Amcncan  ship  as  that  it  was  on  a  British 
ship;  and  if  so,  it  was,  at  the  date  of  the  as- 
signment, within  the  jurisdiction  of  this  coun- 
try." Stebbins,  Senator,  says  (p.  667)  :  "I 
hold,  therefore,  that  if  this  property  was  laden 
on  board  an  American  vessel,  and  on  the  high 
seas  at  the  time  of  the  assignment,  it  was  with- 
in the  jurisdiction  of  the  United  States,  and 
could  no  more  pass  by  that  assignment  than  if 
lodged  in  the  custom-house  in  New  York;  and 
if  laden  on  board  a  British  vessel  that  fact 
should  have  been  averred  by  the  assignee  as  es- 
sential to  his  title."  The  Chancellor's  order 
was  reversed,  and  apparently  upon  this  ground, 
that  it  did  not  actually  appear  that  the  ship  on 
which  the  goods  were  laden  was  a  British  ship. 
The  principle  of  the  decision  was  in  accordance 
with  the  principle  announced  by  the  Chancel- 
lor, as  already  quoted,  to  wit:  that  the  presence 
of  the  goods  in  a  British  ship  on  the  high  seas, 
continued  them  within  British  jurisdiction. 
The  limited  application  given  to  this  decision 
♦in  Johnson  v.  Hunt,  23  Wend.  91,  is  [♦629 
scarcely  sustained  by  the  facts.  None  of  the 
other  cases  cited  are  cases  of  goods  on  the  ship 
of  the  state  or  nation  of  the  insolvent  whose 
goods  are  the  subject  of  the  assignment.  They 
are  cases  where  the  property  was  confessedly 
within  another  jurisdictioa  and  hence  the  con- 
flict. 

2a  437 


610-644 


SUFBBMB  COUBT  OF  THE  UNITED  STATES. 


Deo.  Tebh, 


Judge  Story  says  upon  this  case:  "It  is  dif- 
ficult 5)  perceive  how  the  doctrine  of  the  Chan- 
cellor, as  to  the  operation  of  the  British  bank- 
rupt laws  upon  the  British  subjects  and  their 
property  in  transitu  can  be  answered.  The 
transfer  must  be  admitted  to  be  operative  to 
devest  the  bankrupt's  title  to  the  extent  of  an 
estoppel  as  his  own  personal  claim  in  oppo- 
sition to  it,  for  the  law  of  America,  be  it  what 
it  may,  had  not  then  operated  upon  itw  It  was 
not  locally  within  our  jurisdiction.  No  one 
could  doubt  the  right  of  the  assignee  to  personal 
property  locally  in  England  at  the  time  of  the 
assignment.  In  what  respect  does  such  a  case 
differ  from  a  case  where  it  has  not  passed  into 
another  jurisdiction?  Is  there  any  substantial 
difference  between  its  being  on  board  a  British 
vessel  and  its  being  on  board  of  an  American 
vessel  on  the  high  seas?'*  Story,  Cond.  L.  sec. 
419.  No  claim  can  be  made  that  this  vessel 
was  within  the  jurisdiction  of  New  York  when 
the  assignment  was  executed. 

If  the  title  passed  to  the  insolvent  assignees, 
it  passed  eo  instanti  the  assignment  was  exe- 
cuted. It  took  effect  then  or  never.  The  re- 
turn of  the  vessel  afterwards  to  America,  her 
arrival  in  the  Port  of  New  York,  her  seizure 
and  sale  there  did  not  operate  to  devest  a  title 
already  complete.  Stoiy,  Confl.  L.  sec.  391; 
Thuret  v.  Jenkins,  7  Mart.  318,  353,  354. 

Again ;  the  owners  of  this  vessel  and  the  as- 
signees in  insolvency  were  citizens  of  Massa- 
chusetts, and  subject  to  her  laws.  It  is  not 
doubted  that  a  sale  between  them  of  property 
on  board  of  this  vessel,  or  of  the  vessel  itself, 
would  be  regulated  by  the  laws  of  Massachu- 
setts. It  is  not  doubted  that  the  vessel  was 
taxable  in  Massachusetts  only,  or  that  if  Gibbs 
630*]  or  Jenny  had  been  on  board  of  the  •ves- 
sel, and  had  di^  before  the  vessel  reached  New 
York,  his  personal  property  on  or  in  her  would 
have  passed  under  the  laws  of  Massachusetts. 
Morgan  v.  Parham,  ante,  303;  Hoyt  v.  Comra. 
23  N.  Y.  224. 

If  this  vessel  had  never  returned  to  the 
American  shores  but  had  gone  to  the  bottom 
in  the  Pacific  seas,  after  the  assignment  was 
complete,  whose  vessel  would  she  have  been  at 
the  time  of  such  loss?  There  can  be  but  one 
answer.  The  Massachusetts  statute  declares 
that  this  assignment  vested  in  Crapo  and  his 
associates  all*  the  title  and  interest  the  insolvent 
had  in  this  vessel.  In  other  words,  it  vested  in 
them  the  absolute  ownership.  There  was  not 
then,  or  for  weeks  afterwards,  any  possible 
question  of  their  title.  The  insurance  money 
upon  the  ship  would  have  been  their  property, 
and  they  would  have  been  bound  to  collect  it 
and  distribute  it  among  the  creditors. 

Personal  property  which  has  an  established 
situs  in  another  state  is  no  doubt  governed  by 
the  lea  loci  sitoi  rei,  so  far  that  it  will  be  gov- 
erned in  its  distribution  by  the  laws  of  the  place 
where  found,  rather  than  the  law  of  the  domi- 
cil.  This  rule  only  applies  where  such  prop- 
erty has  acquired  an  established  situs.  Until 
that  occurs  there  can  be  no  conflict  of  jurisdic- 
tion. 

It  is  said,  however,  that  the  fact  that  the 
property  on  board  a  vessel  at  sea  and  the  vessel 
itself,  contracts  respecting  them  and  the  distri- 
bution of  the  assets  of  the  intestate,  are  regu- 
lated by  the  laws  of  Massachusetts,  arises  solely 
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from  the  circiimstance  that  the  owner  is  a  resi- 
dent of  that  state;  that  juri8dicti<m  of  the  par- 
ties it  is,  that  gives  the  jurisdiction  of  these 
subjects.  The  authorities  from  Kent,  Story  and 
WheatoQ,  and  the  continental  authorities,  the 
civil  law  before  cited^  as  well  as  the  decisions 
in  Plestoro  v.  Abrahams,  make  the  ship  itself, 
under  such  circumstances,  a  part  of  the  terri- 
tory of  the  state  to  which  its  owner  belongs.  If 
he  resides  in  Boston  his  property  in  the  remot- 
est coimty  of  the  state  is  under  the  protection 
of  its  laws,  as  being  upon  and  *within  [*631 
its  territory.  So  his  property  on  his  ship,  for 
the  purpose  we  are  consiaering,  is  legally  and 
constructively  within  its  territory.  In  each 
case  it  is  true  that  the  existence  of  an  owner  is 
necessary  to  call  forth  the  exercise  of  the  law 
and  the  duty  and  power  of  the  state.  In  this 
sense,  it  is  true  that  the  residence  of  the  owner 
produces  the  result.  It  is  produced,  however, 
not  only  by  the  existence  and  residence  of  the 
owner,  but  by  an  extended  state  territory  upon 
which  his  property  remains,  and  where  it  is 
subject  to  state  laws  and  entitled  to  the  protec- 
tion of  the  same  laws. 

Grotius  holds  that  sovereignty  may  be  ac- 
quired over  a  portion  of  the  sea,  raiione  person- 
arum.  Grotius,  De  Jure  Belli,  book  ii,  ch.  4, 
sec.  13.  Rutherford  and  others  hold  this  to  be 
an  error,  and  that  no  nation  has  jurisdiction 
over  the  ocean  itself.  Wheat.  Int.  L.  sec.  106. 
All  agree  that  jurisdiction  over  the  public  and 
private  vessels  of  a  nation  at  sea  remains  to 
the  nation,  and  it  is  expressed  in  the  language 
already  quoted. 

In  the  celebrated  Trent  Case,  occurring  in 
1862,  Messrs.  Mason  and  Slidell  were  removed 
from  a  British  private  vessel  by  Commodore 
Wilkes  of  The  San  Jacinto,  a  public  Vessel  of 
the  United  States.  Great  Britain  insisted  that 
the  rights  of  a  neutral  vessel  not  only  had  been 
violated,  for  which  she  demanded  apology,  but 
she  insisted  that  these  persons  should  be  re- 
placed and  returned  on  board  a  British  ship. 
This  was  done,  and  they  were  actually  placed 
on  board  a  British  vessel  in  or  near  the  harbor 
of  Boston.  They  were  not  British  subjects,  and 
their  return  could  only  have  been  demanded  for 
the  reason  chat  they  had  been  torn  from  British 
soil,  and  the  sanctity  of  British  soil  as  repre- 
sented by  a  British  ship  had  been  violated.  Cit- 
izenship or  residence  had  no  influence  upon  the 
question. 

This  vessel.  The  Arctic,  was  upon  the  high 
seas  at  the  time  of  the  assignment.  The  status 
at  that  time  decides  the  question  of  jurisdiction. 

The  state  of  New  York  had  no  •juris-  [*632 
diction  over  her  until  long  afterwards.  No 
conflict  can,  therefore,  arise  between  the  laws  of 
New  York  and  of  Massachusetts.  The  United 
States  had  no  jurisdiction  over  her  for  the  pur- 
pose we  are  considering.  We  hold  that  she  was 
subject  to  the  disposition  made  by  the  laws  of 
Massachusetts,  and  that  for  the  purpose  and  to 
the  extent  that  title  passed  to  the  assignees, 
the  vessel  remained  a  portion  of  the  territory 
of  that  state. 

T/ie  judgment  must  he  reversed,  and  the  case 
remanded  for  further  proceedings. 

Mr.  Justice  Clifford,  dissenting: 
Unable  to  assent  to  the  opinion  of  the  court 
just  delivered^  I  will  proceed  to  state  the  rea- 
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sons  which  induce  me  to  concur  in  a  reversal  of 
the  judgment  brought  here  for  re-examination. 

Ships  and  vessels  of  the  United  States,  said 
Mr.  Justice  Nelson^  are  creations  of  the  legis- 
bition  of  Congress.  None  can  be  denominated 
sudi  or  be  entitled  to  the  benefits  and  privi- 
kciges  tiiereof  except  those  registered  or  enrolled 
by  virtue  of  the  act  for  registering  and  clearing 
vessels  and  r^^ating  the  coasting  trade,  or 
those  which  are  r^stered  or  enrolled  in  pur- 
fuance  of  the  act  for  the  registering  and  re- 
cording sliips  and  vessels,  or  such  as  are  duly 
Qualified  for  carrying  <m  the  coasting  trade  and 
fisheries ;  and  the  provision  is  that  they  must  be 
wholly  owned  by  a  citizen  or  citizens  of  the 
United  States,  and  that  they  shall  not  continue 
to  enjoy  such  benefits  and  privileges  any  longer 
than  they  shall  be  so  owned  and  be  commanded 
by  a  citizen  or  citizens  of  the  United  States.  1 
Stat  at  L.  55 ;  1  Stat,  at  L.  287.  Xor  can  any 
ship  or  vessel  be  registered  or  enrolled  unless 
built  and  owned  as  therein  required,  and  thence 
continuing  to  belong  to  a  citizen  or  citizens  of 
ihe  United  States,  or  ships  or  vessels  captured 
from  the  enemy,  in  war,  by  a  citizen,  and  law- 
fully condemned  as  prize  or  adjudged  to  be  for- 
feited for  a  breach  of  the  laws  of  the  United 
States,  and  being  wholly  owned  by  a  citizen 
633*]  *or  citizens  thereof.  Beyond  all  doubt 
these  acts  of  Congress  declare  the  true  char- 
acter of  registered  and  enrolled  ships  and  ves- 
sels; and  all  ships  and  vessels  not  brought  with- 
in these  provisions  of  the  acts  of  Congress  and 
not  entitled  to  the  benefits  and  privileges 
thereto  belonging  are  of  no  more  value  as 
American  vessels,  said  Mr.  Justice  Nelson,  than 
the  wood  and  iron  out  of  which  thev  are  con- 
structed. Their  substantial  if  not  their  entire 
Tilue  consists  in  their  right  to  the  character  of 
national  vessels,  and  to  have  the  protection  of 
the  national  flag  floating  at  their  masthead. 
Bk,  V.  Smith,  7  Wall.  656,  19  L.  ed.  213;  The 
Martha  Washington,  25  Law  Rep.  22. 

Governed  by  these  views,  this  court  held,  in 
the  case  first  dted,  that  Congress  having  cre- 
ated, as  it  were,  this  species  of  property  and 
conferred  upon  it  its  chief  value,  under  the  pow- 
er given  in  the  Constitution  to  regulate  com- 
merce, that  no  serious  doubt  could  be  enter- 
tained but  that  the  same  power  may  be  extend- 
ed to  the  security  and  protection  of  the  rights 
and  titles  of  all  persons  dealing  therein.  Such 
■hips  and  vessels  are  ships  and  vessels  of  the 
United  States  and  not  of  the  several  states  in 
any  international  sense;  and  there  are  no  au- 
thorities, whether  judicial  or  such  as  treat  of 
the  law  of  nations,  which  support  any  different 
view,  as  the  word  "state"  when  used  in  the 
treatises  upon  the  law  of  nations  means  the  na- 
tion and  not  any  subdivision  of  it,  as  is  some- 
times supposed. 

American  ships  offending  against  our  law 
oay  be  seized  by  the  executive  authority  upon 
the  high  seas;  but  a  seizure  of  shi^s  or  vessels 
of  one  nation  cannot  be  made  withm  the  juris- 
oietion  of  another  for  the  infringement  of  its 
own  revenue  or  navigation  laws,  as  the  act  of 
•einire  is  a  violation  of  the  territorial  authority 
of  the  nation  within  whose  jurisdiction  the  seiz- 
ure is  made.  The  Flora,  11  Wheat.  42;  The 
ApoUon,  9  Wheat.  371 ;  4  Ops.  Attys.  Gen.  285. 

By  the  record  it  appears  that  the  plaintiff, 
*ho  \a  the  present  defendant,  is  the  sfieriff  9f 


the  county  where  the  *8uit  was  institut-  [*634 
ed,  and  that  the  first  five  defendants  are  the  as- 
signees in  bankruptcy,  either  of  William  L. 
Gibbs  and  William  Jenny,  or  of  Edmund  Allen, 
all  of  Fairhaven>  county  of  Bristol  and  state  of 
Massachusetts,  having  been  duly  appointed  as 
such  by  the  court  of  insolvency  for  that  county, 
and  that  the  other  two  defendants  are  their 
sureties  in  a  bond  for  the  tmdivided  half  of  ttie 
ship  Arctic,  which  they  gave  to  release  the  ship 
from  an  attachment  served  by  the  plaintiff  in 
the  suit  before  the  court.  Gibbs  &  Jenny  owned 
three  eighths  of  the  ship,  and  Allen  owned  one 
eighth  of  the  same,  and  it  also  appears  that  the 
two  defendanta  first  named,  on  the  7th  of  Feb- 
ruary, 18G1,  petitioned  the  court  of  insolvency 
of  the  county,  representing  thatthey  owed  debts 
which  they  were  unable  to  pay  in  full,  and 
prayed  that  a  warrant  might  be  issued  for  tak- 
mg  possessicm  of  their  joint  and  separate  estate, 
and  that  such  further  proceedings  might  be  had 
as  the  law  in  such  cases  prescribes;  and  it  fur- 
ther appears  that  such  a  warrant  was  issued  on 
the  same  day,  and  that  on  the  20th  of  the  same 
month  the  messenger  made  return  that  he  had 
taken  possession  of  all  the  estate  of  the  insol- 
vent debtors,  except  such  as  is  exempt  by  law 
from  attachment,  and  of  all  deeds,  books  of  ac- 
count, and  papers  which  had  come  to  his  knowl- 
edge, and  that  he  had  given  the  required  notice. 
Three  of  the  defendants  were  duly  appointed  as- 
signees of  the  estate  of  the  insolvent  debtors, 
and  on  the  twelfth  of  the  same  month  the  judge 
of  the  court,  by  an  instrument  in  due  form, 
conveyed  and  assigned  to  the  said  assignees  all 
the  individual  and  partnership  estate,  real  and 
personal,  of  the  said  insolvent  debtors,  includ- 
ing all  the  property  of  which  they  were  pos- 
sessed, or  in  which  they  were  interested,  except 
such  as  was  exempted  from  attachment,  and  all 
their  deeds,  books  of  account,  and  papers,  whidi 
of  course  included  the  title  papers  t^  the  ship. 
On  the  fourteenth  of  the  same  mcmth,  Allen  also 
presented  a  petition  to  the  same  court,  of  like 
import,  and  which  contained  a  similar  prayer, 
and  seven  days  later  the  court  issued  the  war- 
i-ant,  and  on  the  twenty-fifth  of  tne  same  month 
the  messenger  made  his  return  to  the  same  effect 
as  that  made  *to  the  other  warrant.  [*635 
All  these  proceedings  appear  to  be  correct,  and 
the  judge  of  the  court  having  appointed  as  as- 
signees the  person  first  named  in  the  other  war- 
rant and  the  other  two  persons  named  as  prin- 
cipals in  the  bond  given  for  value,  on  the  6th  of 
March  in  the  same  year  conveyed  and  assigned 
to  them  all  the  real  and  personal  estate  of  the 
insolvent  debtor  by  an  instrument  in  the  same 
form  as  in  the  other  case,  and  which  contains 
the  same  description  of  the  property  conveyed 
and  assigned.  Throughout  these  proceedings 
the  ship  was  in  the  Pacific  Ocean,  or  on  her 
homeward  voyage  to  the  Port  of  New  York, 
where  she  arrived  in  safety  on  the  30th  of  April, 
laden  with  a  cargo  of  guano.  Debts  were  owed 
by  the  insolvent  debtors  to  parties  in  New  York, 
and  on  the  24th  of  April,  before  the  vessel  ar- 
rived at  her  wharf,  Edward  M.  Kobinson  com- 
menced a  suit  against  the  three  insolvent  debt- 
ors to  recover  a  sum  exceeding  $6,000,  and  a 
judge  of  the  court,  upon  his  application,  issued 
a  process  of  attachment,  directed  to  the  sheriff, 
commanding  him  to  attach  all  the  property  of 
the  4ef  endants  in  that  action,  or  so  much  there- 
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of  as  would  be  sufficient  to  satisfy  the  demand 
in  the  action ;  and  it  appears  that  on  the  thirti- 
eth of  the  same  month  he  did,  by  virtue  of  that 
process,  attach  one  undivided  half  part  of  the 
said  ship  as  the  property  of  the  defendants 
named  as  such  in  the  process.  Seasonable  ap- 
plication  was  accordingly  made  to  the  judge  by 
the  said  five  assignees,  claiming  to  be  the  own- 
ers of  the  said  one  undivided  half  of  the  ship, 
praying  that  she  might  be  valued  as  provided 
by  the  law  of  the  state.  Hearing  was  had  and 
the  judge  granted  the  application,  and  the  ap- 
praisers appointed  having  valued  ^e  said  undi- 
vided half  of  the  ship,  the  five  assignees  with 
the  other  two  defendants  in  this  action  gave  the 
bond  which  is  the  foundation  of  the  action  in 
which  the  judgment  before  the  court  was  ren- 
dered. Reference  need  only  be  made  to  a  single 
allegation  in  the  declaration,  which  is  that  the 
said  claimants  were  not,  nor  was  either  of  them, 
at  the  time  the  attachment  was  made,  the  own- 
ers or  owner  of  the  said  one  undivided  half  of 
636*]  the  ship,  *as  that  is  sufficient  to  show 
the  nature  of  the  controversy.  Service  was 
made,  and  the  defendants  appeared  and  alleged 
in  their  answer  that  the  five  assignees  were  the 
absolute  owners  of  the  same  at  that  time,  and 
that  they  continued  to  be  such  until  the  vessel 
was  released  in  the  manner  stated  in  the  decla- 
ration. Evidence  was  introduced  by  both  par- 
ties, and  the  court  directed  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  at 
general  term ;  and  the  cause  came  to  hearing  at 
general  term,  when  the  plaintiff  moved  that 
judgment  be  entered  on  the  verdict,  but  the 
court  denied  the  motion  and  dismissed  the  com- 
plaint. Pursuant  to  the  regular  practice,  the 
court,  in  general  term,  prepared  and  entered  in 
the  record  their  conclusions  of  law,  and  a  state- 
ment of  the  facts  on  which  those  conclusions 
arose.  They  determined  as  matter  of  law  that 
the  assignees  named  as  defendants  were,  at  the 
time  the  attachment  was  made,  the  owners  of 
the  property  attached,  and  that  they  were  enti- 
tled to  claim  and  take  the  same  from  the  plain- 
tiff as  the  attaching  officer.  Their  conclusions, 
it  appears,  were  based  chiefly  up(m  the  facts  set 
forth  in  the  agreed  statement,  which  need  not 
be  further  referred  to,  as  the  facts  which  it  con- 
tains have  already  been  sufficiently  reproduced. 
They  also  find  to  the  effect  that  one  of  the  as- 
signees, in  behalf  of  all,  left  the  place  of  his  res- 
idence on  the  second  of  May,  and  arrived  in  New 
York  on  the  following  day,  for  the  purpose  of 
taking  possession  of  the  ship,  but  was  unable  to 
do  so,  as  he  found  she  was  in  the  possession  of 
the  sheriff,  it  appearing  that  the  plaintiff  in  the 
attachment  suit,  having  received  early  informa- 
tion that  the  ship  was  coming  to  that  port,  took 
measures  to  have  the  attachment  process  served 
even  before  she  came  to  her  wharf.  Appeal  was 
taken  by  the  plaintiff  in  this  suit  to  the  court 
of  appeals,  where  the  judgment  rendered  in 
general  term  was  reversed  and  judgment  ren- 
dered for  the«  plaintiff  upon  the  verdict  foimd 
by  the  jury  in  the  court  of  original  jurisdiction. 
Two  principal  questions  are  presented  for  de- 
cision :  ( 1 )  Whether  the  property  in  the  ship, 
637*]  testing  the  question  by  'the  laws  of  the 
state  where  the  insolvency  proceedings  took 
place,  passed  to  the  assignees  by  virtue  of  the 
assi^ments  executed  by  the  coiurt  having  juris- 
diction of  the  subject-matter;  or  (2)  Whether 
▼▼0 


the  attaching  creditor  is  entitled  to  hold  it  by 
virtue  of  his  attachment  made  long  subsequent 
to  the  execution  and  delivery  of  those  instru- 
ments. 

Property  may  be  attached  on  mesne  process 
in  that  state,  and  if  it  be  true  that  the  proper- 
ty in  the  ship,  testing  the  question  by  the  laws 
of  that  state^  did  not  pass  to  the  assignees  of 
the  insolvent  debtors  bv  virtue  of  the  instru- 
ments of  assignment,  further  examination  of 
the  case  is  unnecessary,  as  it  must  plainly  fol- 
low that  there  is  no  error  in  the  record,  and 
that  the  judgment  should  be  affirmed. 

"Full  faith  and  credit,"  the  Ck>nstitution  or- 
dains, "shall  be  given  in  each  state  ...  to 
the  judicial  proceedings  of  every  other  state; 
and  that  Congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  .  .  .  such  pro- 
ceedings shall  be  proved,  and  the  effect  thereof." 
Congress  accordmgly  enacted  that  "judicial 
proceedings  .  .  .  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the 
United  States  as  they  have,  by  law  or  usage,  in 
the  courts  from  whence"  they  shall  be  taken. 
1  Stat,  at  L.  122. 

Discussion  of  those  provisions  is  unnecessary 
at  this  time,  as  their  true  intent  and  meaninff 
have  been  fully  explained  by  the  decisions  (h 
this  court.  Mills  v.  Duryee,  7  Cranch,  484. 
Congress,  say  the  court  in  that  case,  have  de- 
clared the  effect  by  declaring  what  faith  and 
credit  shall  be  given  to  the  proceeding,  so 
that  it  only  remains,  in  every  case,  to  inquire 
what  is  the  effect  of  a  judgment  in  the  state 
where  it  is  rendered.  If  a  judgment  is  conclu- 
sive in  the  state  where  it  was  pronounced,  it  is 
equally  conclusive  everywhere  in  the  courts  of 
the  United  States.  Christmas  v.  Russell,  6 
Wall.  302,  18  L.  ed.  478 ;  Bissell  v.  Briggs,  9 
Mass.  462;  2  Story,  Const.  (3d  ed.),  1313.    . 

Such  an  assignment,  as  a  general  rule,  passes 
the  whole  of  the  property  of  the  insolvent  debt- 
or, except  what  is  exempted  from  attachment; 
or,  in  other  words,  the  rights  of  *the  as-  [*638 
signee  are  as  comprehensive  as  that  of  an  at- 
taching creditor  in  jurisdictions  where  the  cred- 
itor may  attach^  if  need  be,  the  whole  property 
of  the  debtor,  except  what  is  exempted  by  stat- 
ute, to  respond  to  the  judgment,  giving  the  as- 
signee, like  a  creditor,  the  power  to  reach  the 
property  of  the  debtor,  in  cases  of  fraud,  even 
greater  than  the  debtor  possessed  before  the  de- 
cree of  insolvency  was  passed.  Hill  v.  Smith, 
12  Mees.  &  W.  618;  Russell  v.  Bell,  10  Mees.  & 
W.  352.  Assignees  in  insolvency,  under  the  com- 
prehensive rule  by  which  the  assignee  is  vested 
with  all  the  rights  of  property  belonging  to  the 
bankrupt,  acquire  the  same  right  as  creditors  to 
avoid  any  transactions  of  the  insolvent  debtor 
which  were  intended  to  enable  a  third  party  to 
hold  his  property  in  trust  for  his  own  benefit. 
In  reference  to  such  a  case  it  has  been  well  said 
that  there  is  a  broad  distinction  between  a  bill 
by  a  bankrupt,  the  author  of  the  traud,  and  one 
by  the  assignee,  who  seeks  to  recover  the  prop- 
erty for  the  benefit  of  the  very  interest  sought 
to  be  defrauded;  as  public  policy  in  the  first 
case  forbids  the  court  to  lend  its  aid  to  a  plan 
intended  to  deprive  creditors  of  their  just 
rights,  but  to  grant  relief  in  the  second  case,  is 
to  act  in  accordance  with  the  rights.of  creditors 
for  the  purpose  of  defeating  the  fraudulent  de- 
sign.    Uarr  v.  Hilton,  1  Ci5t.  233 ;  Bingham  v. 
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Jordan,  1  Allen^  374.  In  cases  unaffected  with 
fraud  the  assignee  stands  in  the  situation  of  the 
insolvent  debtor,  and  succeeds  to  all  his  prop- 
erty and  rights  of  property,  whether  legal  or 
equitable,  and  the  rule  is  supported  by  the  high- 
est authority,  that  the  assignment  passes  all 
his  property,  whether  mentioned  or  not  in  the 
schedule  to  the  assignee;  and  it  was  held,  in 
Gray  v.  Bennett,  3  Met.  525,  that  anyone  who 
affirms  that  a  particular  thing  does  not  pass  by 
force  of  the  statute  must  bring  himself  within 
its  exceptions  or  show  conclusively  aliunde  that 
it  was  the  desi^  of  the  makers  6f  the  law  that 
the  thing  specified  should  not  pass  to  the  as- 
signee. Fiske  V.  Huntf  2  Story,  584 ;  Cooper  v. 
Henderson,  6  Binn.  189 ;  Rob.  Bank.  336. 

Where  the  rule  of  the  state  courts  is  that  all 
630*]  the  property  'of  the  insolvent  passes  to 
the  assignee,  this  court  has  decided,  the  opinion 
having  been  given  by  the  late  Chief  Justice,  that 
any  such  imperfection  in  the  schedule  cannot 
have  any  influence)  as  this  court  will  adopt  the 
flame  rule  as  the  state  court.  Bk.  v.  Horn,  17 
How.  160,  15  L.  ed.  71 ;  Rob.  Bank.  542. 

Had  the  ship  been  in  the  home  port,  it  is  not 
denied  that  the  insolvents  oould  have  conveyed 
it  for  a  valuable  consideration  before  the  decree 
in  insolvency  was  passed,  nor  that  personal 
property  under  those  circumstances,  if  it  had 
been  previously  conveyed  in  fraud  of  the  bank- 
rupt act,  would  have  passed  to  the  assignees  by 
virtue  oif  the  assignment  executed  to  them  by 
the  judge  of  the  court  of  insolvency.  Doubt 
cannot  be  entertained  upon  that  subject,  and  it 
is  equally  clear  by  all  the  authorities  that  ships 
at  sea  and  goods  to  arrive  pass  to  a  purchaser 
for  value,  if  the  purchase  is  made  in  good  faith, 
just  as  effectually  as  if  the  ship  was  moored  at 
her  wharf  and  the  goods  were  deposited  in  a 
warehouse.  Owners  of  ships,  says  Mr.  Parsons, 
ought  to  be  able  to  sell  their  ships  though  at 
sea  and  employed  in  making  voyages,  and  the 
rule  which  he  lays  down  is,  in  substance  and 
effect,  that  a  bona  fide  sale  on  consideration,  with 
whatever  transfer  of  papers  at|d  of  registry  can 
be  made,  is  valid  if  possession  be  taken  by  the 
purchaser  as  soon  as  is  practicable  bv  reason- 
able endeavor,  however  long  it  may  oe  before 
ftuch  possession  is  or  can  be  taken ;  that  such  a 
•ale  ooes  not  merely  give  an  inchoate  right  to 
be  completed  by  possession,  as  the  whole  prop- 
erty in  the  ship  passes  to  the  purchaser,  and  the 
tale  operates  as  a  complete  transfer  thereof, 
vesting  the  property  in  the  purchaser,  liable 
only  to  be  devested  by  his  laches  in  taking  pos- 
session. Such  a  purchase,  he  insists,  is  valid; 
and  he  adds,  as  a  second  proposition,  that  the 
pordiaser  is  not  bound  to  go  or  send  to  a  dis- 
Unt  port  to  take  possession,  but  may  safely  wait 
the  arrival  of  the  vessel  in  her  home  port.  Pars. 
8hip.  83;  Hill.  Bank.  107.  Sales  of  ships  at 
Ma  and  goods  to  arrive  have  been  upheld  bv 
640*]  the  courts  of  that  state  •from  the  earli- 
est period  of  her  judicial  history,  as  appears  by 
an  unbroken  series  of  decisions  commencing 
early  in  the  present  century.  Bk.  v.  Htacey,  4 
Mass.  661 ;  Bk,  v.  Stuhha,  6  Mass.  422 ;  Putnam 
V.  Dutch  ^  8  Mass.  287;  Tucker  v.  Bufftngton,  15 
Mass.  477;  BadUim  v.  Tucker,  1  Pick.  389; 
Gardner  v.  Howland,  2  Pick.  599;' Jay  v.  Sears, 
»  Pick.  4;  Pratt  v.  Parkham,  24  Pick.  42;  Tur- 
ner v.  Coolidge,  2  Met.  350 ;  Winsor  v.  MoLel- 
Ian,  2  Story,  492;  Brinley  v.  Spring,  7  Me. 
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241 ;  Wheeler  v.  Sumner,  4  Mas.  183.  Delivery  in 
such  a  case  being  impossible,  it  is  not' required, 
and  it  is  upon  that  ground  that  the  title  of  the 
purchaser  is  held  to  be  valid  unless  he  is  guilty 
of  laches  in  taking  possession  of  the  ship  when 
she  returns.  His  title  is  not  protected  upon  the 
ground  that  the  ship  is  a  ship  of  the  state,  but 
solely  upon  the  ground  that  a  delivery  being 
impossible  it  is  not  required.  When  a  ship  is 
abroad,  says  Abbott,  in  his  valuable  work  on 
shipping  ( Abb.  Ship.  7th  ed.  31 ) ,  a  perfect  trans- 
fer  of  the  ship  may,  at  the  common  law,  be 
made  by  assignment  of  the  bill  of  sale,  and  de- 
livery  of  that  and  the  other  documents  relating 
to  the  ship,  just  as  the  delivery  of  the  key  of  a 
warehouse  to  the  buyer  of  goods  contained 
therein  is  held  to  change  the  property  of  the 
goods,  the  delivery  in  such  a  case  being  not 
merely  a  symbol,  but  the  mode  of  enabling  the 
buyer  to  take  actual  possessicm  as  soon  as  cir- 
cumstances will  permit.  Exactly  the  same  rule 
is  adopted  by  Mr^Chitty  in  his  work  on  con- 
tracts (Chit.  Cont.  lOth  ed.  421),  and  he  refers 
to  several  American  decisions  for  its  support. 
Symbolical  delivery,  says  Chancellor  Kent  (2 
Kent,  Com.  11th  ed.  501;  Story.  Sales,  sec. 
312;  Benj.  Sales,  51G),  will  in  manv  cases  be 
sufiicient  and  equivalent,  in  its  legal  effect,  to 
actual  delivery ;  and  he  puts  the  case  of  the  sale 
of  a  ship  and  goods  at  sea  as  examples  where 
the  delivery  must  be  symbolical  by  the  delivery 
of  the  documentary  proofs  of  the  title.  Super- 
added to  the  precedmg  authorities  is  another 
which,  it  would  seem,  ought  to  be  regarded  as 
decisive,  as  it  is  the  unanimous  opinion  of  this 
court,  which  was  delivered  by  the  late  Chief 
Justice.  Oibson  v.  Stevens,  8  How.  399.  A 
ship  at  sea,  said  the  Chief  Justice,  may 
*be  transferred  to  a  purchaser  by  the  [♦641 
delivery  of  a  bill  of  sale.  So,  also,  as  to  the 
cargo,  by  the  indorsement  and  delivery  of  the 
bill  of  lading.  It  is  hardly  necessary,  said  that 
great  magistrate,  to  refer  to  adjudged  cases  to 
prove  a  doctrine  so  familiar  in  the  courts,  but 
he  did  refer  to  twelve  in  number,  every  one  of 
which  supports  the  proposition.  Nor  was  the 
question  a  new  one  to  the  court  at  that  time,  as 
the  point  had  been  ruled  by  the  unanimous  con- 
currence of  the  court  more  than  twenty  years 
before  that  decision^  in  a  case  where  the  opin- 
ion was  delivered  by  Mr.  Justice  Story.  Conard 
V.  Ins,  Co.  1  Pet.  440.  He  said  that  cases  arise, 
even  of  an  absolute  sale  of  personal  property, 
where  the  want  of  possession  is  not  presump- 
tive of  fraud,  if  possession  cannot,  from  the  cir- 
cumstances of  the  property,  be  within  the  pow- 
er of  the  parties;  and  he  puts  as  a  familiar  ex- 
ample of  the  doctrine,  tne  sale  of  a  ship  or 
goods  at  sea,  where,  as  the  learned  judge  said 
possession  is  dispensed  with,  upon  the  plain 
ground  of  its  impossibility ;  and  he  adds  that  it 
is  sufiicient  if  the  vendee  takes  possession  of  the 
property  within  a  reasonable  time  after  its  re- 
turn home. 

Further  argument  to  show  that  the  one  un- 
divided half  of  the  ship,  which  belonged  to  the 
insolvents,  passed  to  the  assignees  by  the  laws 
of  the  state,  is  certainly  unnecessary,  as  it  is 
believed  no  different  rule  prevails  anywhere, 
either  in  England  or  in  the  United  States. 

By  the  insolvent  law  of  the  state  it  is  pro- 
vided that  the  judge  shall,  by  an  instrument 
under  his  hand,  assign  and  convey  to  the  as- 
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siffnee  all  the  estate,  real  and  personal,  of  the 
debtor,  except  such  as  is  by  law  exempt  from 
attachment,  with  all  his  deeds,  books  and  pa- 
pers relating  thereto;  and  it  cannot  be  doubted 
that  the  instrument  required  to  be  executed  by 
tlie  judge  pursuant  to  that  section  was  intended 
to  have  the  efTect  to  oonvey  and  assign  to  the 
assignee  all  the  estate,  real  and  personal,  of 
every  name  and  nature,  and  that  proposition  is 
confirmed  by  the  fact  that  the  70th  section 
makes  it  the  duty  of  the  debtor,  at  the  request 
of  the  assignee,  to  do  what  may  be  necessary 
642*]  and  useful  to  *enable  the  assignee  to  de- 
mand, recover  and  receive  all  the  estate  and  ef- 
fects so  assigned,  especially  any  part  thereof 
which  is  without  the  state.  Gen.  Stat.  586,  590. 

Tested  by  these  considerations,  it  is  quite 
dear  that  the  effect  of  the  assi|^ument,  when 
duly  executed  by  the  court  of  insolvency,  as 
there  re^rded,  was  to  vest  in  the  assignees  the 
one  undivided  half  of  the  ship  which  previous- 
ly belonged  to  the  insolvent  debtors,  and  the 
settled  law  of  this  court  is^hat  in  such  a  case 
every  other  court  in  the  United  States,  whether 
state  or  Federal,  in  which  such  a  proceeding 
comes  under  revision,  is  bound  to  give  it  the 
same  effect  it  would  receive  in  the  courts  ot 
that  state.  Oreen  v.  V<^n  Buskirk,  7  Wall.  145, 
19  L.  ed.  Ill ;  5  Wall.  310,  18  L.  ed.  600. 

Attempt  is  made  to  show  that  the  rule  laid 
down  in  those  cases  is  not  applicable  to  the 
case  before  the  court,  as  the  ship  was  upon  the 
high  seas,  and  the  suggestion  is  that  the  insol- 
vent laws  of  a  state  do  not  have  an^  extraterri- 
torial operation,  but  the  Constitution  is  opera- 
tive in  the  state  where  the  plaintiff  resides,  as 
well  as  in  the  state  which  is  the  domicil  of  the 
defendants;  and  the  act  of  Congress  passed  in 
pursuance  of  the  Constitution,  provides  that 
such  judicial  proceedings  shall  have  such  faith 
and  credit  given  to  them  in  every  other  court 
within  the  United  States  as  they  have,  by  law 
or  usage,  in  the  courts  of  the  state  from  whence 
they  shall  be  taken. 

Evidently  the  court  of  appeals  did  not  give 
the  proceedings  in  question  the  same  effect  as 
they  have  by  law  and  usage  in  the  courts  of  the 
State  where  the  statute  assignment  was  execut- 
ed by  the  judge  of  the  court  of  insolvency,  and 
for  that  reason  the  judgment  should  be  reversed. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  judgment  of  the  court  in 
this  case.  According  to  my  view,  whilst  the 
disposition  of  his  movable  property  by  the 
owner  is  respected  by  the  laws  of  all  states 
643*]  'everywhere,  the  laws  of  any  particular 
state  and  transfers  by  operation  of  law,  have  no 
extraterritorial  force  which  other  states  will 
concede,  except  by  comity.  This  comity  is  never 
exercised  to  the  prejudice  of  the  citizens  of  the 
state  which  accords  it.  In  the  case  now  decided 
the  force  and  effect  of  the  judicial  assignment 
would  have  been  regardea  as  conclusive  in 
Massachusetts  had  the  ship,  the  subject  of  it, 
returned  there  and  become  subjected  to  its  local 
jurisdiction.  But  whether  conclusive  in  other 
countries,  to  which  the  ship  might  have  gone, 
would  have  depended  entirely  on  the  exercise 
of  comity  by  the  governments  and  courts  of 
those  countries;  and  the  reason  would  be  that 
the  property  was  on  the  high  seas,  and  not  with- 
in the  jurisdiction  of  l^iassachusetts.  when  the 
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effect  of  its  local  laws  were  called  into  exercise 
by  the  judicial  assignment.  I  do  not  deny  that 
if  the  property  liad  been  within  Massachusetts 
jurisdiction  when  tlie  assignment  passed,  the 
propwty  would  have  been  ipso  facto  trans- 
ferred to  the  assignee  by  the  laws  of  Massachu- 
setts proprio  vigore,  and  being  actually  trans- 
ferred and  vested,  would  have  been  respected 
the  world  over.    But  that  was  not  this  case. 

I  think  the  case  comes  clearly  within  the  op- 
eration of  the  three  ftindamental  rules  or  ax- 
ioms laid  down  by  Huber  in  his  PrcBlectiones, 
which  constitutes  the  groundwork  of  Justice 
Story's  Treatise  on  the  Conflict  of  Laws.  **The 
first  is,  that  the  laws  of  every  empire  have  force 
onlv  within  the  limits  of  its  own  government, 
and  bind  all  who  are  subjects  thereof,  but  not 
beyimd  those  limits.  The  second  is,  that  all 
persons  who  are  found  within  the  limits  of  a 
government,  whether  their  residence  is  perma- 
nent or  temporary,  are  to  be  deemed  subjects 
thereof.  The  third  is,  that  the  rulers  of  every 
empire,  from  comity,  admit  that  the  laws  of 
every  people,  in  force  within  its  own  limits, 
ought  to  have  the  same  force  everywhere,  so  far 
as  they  do  not  prejudice  the  powers  or  rights  of 
other  governments  or  of  their  citizens." 

And  whilst  in  many  particulars  the  vessels, 
especially  the  public  vessels,  of  a  country  will 
be  regarded  as  carrying  with  them  the  jurisdic- 
tion of  that  country,  I  cannot  ccmcede  that 
*this  fiction  (for  it  is  only  a  ficUo  ju-  [^644 
r%8)  can  be  extended  to  such  a  case  as  this. 
When  it  does  apply  it  applies  wherever  the  ship 
may  be,  whether  on  the  high  seas  or  within  the 
limits  of  a  foreign  country.  It  would  apply  to 
a  ship  in  New  York  harbor  as  well  as  to  a  ship 
on  the  high  seas.  But  whether  that  rule  can  be 
applied  at  all,  as  between  the  different  states  of 
the  Union,  to  vessels  belonging  to  citizens  of 
the  United  States,  which  are  properly  vessels 
of  the  United  States,  and  not  of  particular 
states,  need  not  be  decided  in  this  case. 

I  am  authorized  to  say  that  Mr.  Justice 
Field  concurs  in  this  opinion. 


MYRA  BRADWELL,  Plf,  in  Err., 

V, 

STATE  OF  ILLINOIS. 

(See  S.  C.  16  Wall.  130-142.) 

Constitutional  law — female   lawyer — privilege 
to  practice  law — qualifications  of  attorneys. 

tl.  The  supreme  court  of  Illinois  having  refused 
to  grant  to  plaintiff  a  license  to  practice  law  in 
the  courts  of  that  state,  on  the  ground  that  fe- 
males are  not  eligible  under  the  laws  of  that  state, 
such  a  decision  violates  no  provision  of  the  Fed- 
eral Constitution. 

2.  The  2d  section  of  the  4th  article  is  Inappli- 
cable, because  plaintiff  is  a  citizen  of  the  state  of 
whose  action  she  complains,  and  that  section  only 
guaranties  privileges  and  immunities  to  citizens  of 
other  states,  in  that  state. 

3.  Nor  is  the  right  to  practice  law  in  the  state 
courts  a  privilege  or  imhiunity  of  a  citizen  of  the 
United  States  within  the  meaning  of  the  1st  sec- 
tion of  the  14th  article  of  Amendment  of  the  Con> 
stitution  of  the  United  States. 

tHeadnotes  by  Mr.  Justice  Miller. 

Note. — The  right  of  women  to  practice  law-^ 
see  note  to  In  re  Leach,  21  L.  R.  A.  701. 
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4.  The  pow^t  of  a  state  to  prescribe  tbe  qnallfi- 
cattons  for  admission  to  the  bar  of  its  own  courts, 
if  unaffected  by  the  14th  Amendment,  and  this 
court  cannot  inquire  into  the  reasonableness  or 
propriety  of  the  rules  it  may  prescribe. 


[No.  12.] 

Argued  Jan.  18,  187S.    Bedded  Apr,  15,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

The  petition  in  this  case  was  filed  in  the  court 
below,  by  the  plaintiff  in  error,  for  license  to 
practice  law.  The  said  application  having  been 
denied,  the  petitioner  sued  out  this  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  Matt.  H.  Carpenter,  for  plaintiff  in 
error: 

The  plaintiff  in  error  is  a  married  woman,  of 
full  age^  a  citizen  of  the  United  States,  and  of 
the  sUte  of  Illinois ;  was  ascertained  and  cer- 
tified to  be  duly  qualified  in  respect  to  charac- 
ter and  attainments ;  but  was  denied  admission 
to  the  har  for  the  sole  reason  that  she  was  a 
married  woman.  This  is  the  error  relied  upon 
to  reverse  the  proceedings  below. 

By  the  rules  of  this  court,  no  person  can  be 
admitted  to  practice  at  the  bar  without  service 
for  a  fixed  term  in  the  highest  court  of  the 
state  in  which  such  person  resides.  Conse- 
quently a  denial  of  admission  in  the  highest 
court  of  the  state  is  an  insurmountable  obstacle 
to  admission  to  the  bar  of  this  court. 

This  record,  therefore,  presents  the  broad 
question  whether  a  married  woman,  being  a 
citizen  of  the  United  States  and  of  a  state,  and 
possessing  the  necessary  qualifications,  is  enti- 
tled by  the  Constitution  of  the  United  States  to 
be  admitted  to  practice  as  an  attorney  and 
counselor  at  law  in  the  courts  of  the  state  in 
which  she  resides.  This  is  a  question,  not  of 
taste,  propriety  or  politeness,  but  of  civil  right. 

I  have  more  faitn  in  female  suffrage,  to  re- 
form the  abuses  of  our  election  system  in  the 
large  cities,  than  I  have  in  the  penal  election 
laws  to  be  enforced  hy  soldiers  and  marines. 
Who  believes  that  if  ladies  were  admitted  to 
Beats  in  Congress,  or  upon  the  bench,  or  were 
participating  in  discussions  at  the  bar,  such 
proceedings  would  therehy  he  rendered  less  re- 
fined, or  that  less  regard  would  be  paid  to  the 
ri^of  all? 

^t  whether  women  should  be  admitted  to  the 
right  of  suffrage  is  one  thing  and  whether  this 
end  has  already  been  accomplished  is  quite  an- 
other. The  14th  Amendment  forbids  tne  states 
to  make  or  enforce  any  law  which  shall  abridge 
tbe  privileges  or  immunities  of  a  citizen.  But 
whether  the  right  to  vote  is  covered  by  the 
phrase  *the  privileges  and  immunities*'  was 
mudi  discusscKi  under  the  provisions  of  the  old 
Constitution ;  and  at  least  one  of  the  earliest  de- 
cisions drew  a  distinction  between  "privileges 
aod  immunities,"  and  political  rights.  On  the 
other  hand,  Mr.  Justice  Washington,  in  a  cele- 
hrated  case,  expressed  the  opinion  that  the 
right  to  vote  and  Hold  office  was  included  in  this 
phrase.  But  in  neither  of  the  cases  was  this 
point  directly  involved,  and  both  opinions  are 
obiter  dicta  in  relation  to  it. 

But  the  14th  and  15th  Amendments  seem  to 
■ettle  thia  question  against  the  right  of  female 
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suffrage.  These  Amendments  seem  to  recog- 
nize the  distinction  at  first  pointed  out  between 
"privileges  and  immunities '  and  the  right  to 
vote. 

The  14th  Amendment  declares  "All  persons 
born  and  naturalized  in  the  United  States,  etc., 
are  citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside."  Of  course  women, 
as  well  as  men,  are  included  in  this  provision, 
and  recognized  as  citizens.  This  Amendment 
further  declares :  '^o  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States." 
If  the  privile^  and  immunities  of  a  citizen 
cannot  be  abridged,  then,  of  course,  the  priv- 
il^es  and  immunities  of  ail  citizens  must  be 
the  same.  The  2d  section  of  this  Amendment 
provides,  that  "representatives  shall  be  appor- 
tioned amon^  the  several  states  accordin^g  to 
their  respective  numbers,  counting  the  ^ole 
number  of  persons  in  each  state,  excluding  In- 
dians, not  taxed.  But  when  the  right  to  vote 
at  an  election,  etc,  is  denied  to  any  of  the  male 
inhabitants,  being  twenty-one  years  of  aee,  etc., 
the  basis  of  representation  therein  shall  be  re- 
duced in  the  proportion  which  the  number  of 
such  male  citizens  shall  bear  to  the  whole  num- 
ber of  male  citizens  twenty-one  years  of  age  in 
such  state." 

It  cannot  be  denied  that  the  ri^ht  or  power 
of  a  state  to  exclude  a  portion  of  its  male  iiti- 
zens  from  the  right  to  vote  is  recognized  by  this 
2d  section ;  from  which  it  follows  that  the  right 
to  vote  is  not  one  of  the  privileges  and  immu- 
nities which  the  Ist  section  declared  shall  not 
be  abridged  by  any  state. 

The  14th  Ajnendment  executes  itself  in  every 
state  of  the  Union.  Whatever  are  the  privi- 
leges and  immimities  of  a  citizen  in  the  state  of 
New  York,  such  citizen  emigrating,  carries 
them  with  him  into  any  other  state  of  the  Un- 
ion. It  utters  the  will  of  the  United  States  in 
every  state,  and  silences  every  state  Constitu- 
tion, usage  or  law  which  conflicts  with  it.  If  to 
be  admitted  to  the  bar,  on  attaining  the  age  and 
learning  required  b^  law,  be  one  of  the  priv- 
ileges of  a  white  citizen  in  the  state  of  l^ew 
^ork,  it  is  equally  the  privilege  of  a  colored 
citizen  in  that  state;  and  if  in  tnat  state,  then 
in  any  state.  If  no  state  may  make  or  enforce 
any  law  to  abridge  the  privileges  of  a  citizen,  it 
must  follow  that  the  privileges  of  all  citizens 
are  the  same. 

The  14th  and  15th  Amendments  distinguish 
between  privileges  and  rights,  and  it  must  be 
confessed  that  it  is  paradoxical  to  say,  as  the 
14th  Amendment  clearly  does,  that  the  priv- 
ileges of  a  citizen  shall  not  be  abridged,  while 
his  ri^ht  to  vote  may  be.  But  a  judicial  con- 
struction of  the  Constitution  is  wholly  different 
from  a  mere  exercise  in  philology.  The  ques- 
tion is  not  whether  certain  words  are  aptly  em- 
ployed, but  the  context  must  be  searched  to  as- 
certain the  sense  in  which  sudi  words  were  used. 

It  is  evident  that  there  are  certain  privileges 
and  immimities  which  belong  to  a  citizen  of  the 
United  States,  as  such;  otherwise  it  would  be 
nonsense  for  the  14th  Amendment  to  prohibit 
a  state  from  abridging  them;  and  it  is  equally 
evident  from  the  14th  Amendment  that  the 
right  to  vote  is  not  one  of  those  privileges.  And 
the  question  recurs,  whether  or  not  admission 
to  the  bar,  the  proper  qualification  being  pos- 
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sessed,  is  one  of  the  privileges  which  a  state 
rnay  not  deny. 

In  Cummings  v.  Mo.  4  Wall.  321,  18  L.  ed. 
362,  this  court  saye : 

"In  France,  deprivation  or  suspension  of 
civil  rights  or  some  of  them — and  among  these 
the  right  of  voting,  of  eligibility  to  office,  of 
taking  part  in  family  councils,  of  being  guard- 
ian or  trustee,  of  bearing  arms,  and  of  teach- 
ing or  being  employed  in  a  school  or  seminary 
of  learning — are  punishments  prescribed  by  her 
Code. 

The  theory  upon  which  our  political  institu- 
tions rest  is,  that  all  men  have  certain  inalien- 
able rights;  that  among  these  are  life,  liberty, 
and  the  pursuit  of  happiness ;  and  that,  in  the 
pursuit  of  happiness,  all  avocations,  all  honors, 
all  positions  are  alike  open  to  every  one,  and 
that  in  the  protection  of  these  rights  all  are 
equal  before  the  law.  Any  deprivation  or  exten- 
sion of  any  of  these  rights  tor  past  conduct  is 
punishment,  and  can  be  in  nootlierwise  defmed." 

No  broader  or  better  enumeration  of  the 
privileges  which  pertain  to  American  citizen- 
ship could  be  given.  "Life,  liberty,  and  the 
pursuit  of  happiness ;  and  in  the  pursuit  of  hap- 
piness all  avocations,  all  honors,  all  positions 
are  alike  open  to  every  one;  and  in  the  protec- 
tion of  these  rights  all  are  equal  before  the 
law." 

Li  Ex  parte  Garland,  4  Wall.  378,  18  L.  ed. 
37"  this  court  says : 

"The  profession  of  an  attorney  and  counselor 
is  not,  like  an  office,  created  by  Congress,  which 
depends  for  its  continuance,  its  powers  and  its 
emoluments  upon  the  will  of  its  creator,  and 
the  possession  of  which  may  be  burdened  with 
any  conditions  not  prohibited  by  the  Constitu- 
tion. Attorneys  and  counselors  are  not  officers 
of  the  United  States ;  they  are  not  elected  or  ap- 
pointed in  the  manner  prescribed  by  the  Con- 
stitution for  the  election  and  appointment  of 
such  officers.  They  are  officers  of  the  court, 
admitted  as  such  by  its  order,  upon  evidence  of 
their  possessing  sufficient  legal  learning  and 
fair  private  character;  .  .  .  they  hold 
their  office  during  good  behavior  and  can  only 
be  deprived  of  it  for  misconduct  ascertained 
ond  declared  by  the  judgment  of  the  court, 
aiter  opportunity  to  be  heard  has  been  offered." 

Ex  parte  Hcyfron,  7  How.  (Miss.)  127; 
Fletcher  v.  Daingerfield,  20  Cal.  430. 

"Their  admission  or  their  exclusion  is  not 
the  exercise  of  a  mere  ministerial  power.  It  is 
the  exercise  of  judicial  power,  and  has  been  so 
held  in  numerous  cases." 

It  is  now  well  settled  that  the  courts  in  ad- 
mitting attorneys  to  and  in  expelling  them 
from  the  bar,  act  judicially,  and  that  such  pro- 
ceedings are  subject  to  review  on  writ  of  error 
or  appeal,  as  tlie  case  may  be. 

Jn  re  Cooper,  22  N.  Y.  67,  Strothei'  v.  Mo. 
1  Mo.  OOo;  Ex  parte  Seoomley  19  How.  9,  15  L. 
ed.  565 ;  Ex  parte  Oarland^  supra. 

From  these  case.s  the  conclusion  is  irresistible 
that  the  profession  of  the  law,  like  the  clerical 
profession  and  that  of  medicine,  is  an  avocation 
open  to  everj'  citizen  of  the  United  States.  And 
while  the  legislature  may  prescribe  qualitica- 
tions  for  entering  upon  this  pursuit,  it  cannot, 
under  the  guise  of  fixing  qualifications,  exclude 
a  class  of  citizens  from  admission  to  the  bar. 
The  legislature  may  say  at  what  age  candidates 
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shall  be  admitted;  may  elevate  or  depress  the 
standard  of  learning  required.  But  a  qualifi- 
cation to  which  a  whole  class  of  citizens  can 
never  attain  is  not  a  regulation  of  admission 
to  the  bar,  but  is,  as  to  such  citizens,  a  prohi- 
bition. For  instance,  a  state  legislature  could 
not,  in  enumerating  the  qualifications,  require 
the  candidate  to  be  a  white  citizen.  I  presume 
it  will  be  admitted  that  such  an  act  would  be 
void.  The  only  provision  in  the  Constitution 
of  the  United  States  which  secures  to  colored 
male  citizens  the  privilege  of  admission  to  the 
bar,  or  the  pursuit  of  the  other  ordinary  avoca- 
tions of  lite  is  the  provision  that  "No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the  citi- 
^-.ens."  If  this  provision  protects  the  colored 
citizen,  then  it  protects  every  citizen,  black  or 
while,  male  or  female. 

Why  may  a  colored  citizen  buy,  hold  and 
sell  land  in  any  state  of  the  Union?  Because 
he  is  a  citizen  of  the  United  States,  and  that  is 
one  of  the  privileges  of  a  citizen.  Why  may  a 
colored  citizen  be  admitted  to  the  bar  T  Because 
he  is  a  citizen,  and  that  is  one  of  the  avocations 
open  to  every  citizen,  and  no  state  can  abridge 
his  right  to  pursue  it.  Certainly  no  other  rea- 
son can  be  given. 

Now,  let  us  come  to  the  case  of  Myra  Brad- 
well.  She  is  a  citizen  of  the  United  States  and 
of  the  state  of  Illinois,  residing  therein.  She 
has  been  judicially  ascertained  to  be  of  full  age, 
and  to  possess  the  requisite  character  and  learn- 
ing. Indeed,  the  court  below  in  its  opinion 
found  in  the  record  says:  "Of  the  ample  qual- 
ifications of  the  applicant  we  have  no  doubt." 
Still,  admission  to  the  bar  was  denied  the  peti- 
tioner ;  not  upon  the  ground  that  she  was  not  a 
citizen;  not  for  want  of  age  or  qualification; 
not  because  the  profession  of  the  law  is  not  one 
of  those  avocations  which  are  open  to  every 
American  citizen  as  a  matter  ot  right,  upon 
complying  with  the  reasonable  regulations  pre- 
scribed bv  the  legislature;  but  upon  the  sole 
ground  that  inconvenience  would  result  from 
permitting  her  to  enjoy  her  legal  rights  in  this, 
to  wit:  that  her  clients  might  have  4ifBcuJty  in 
enforcing  the  contracts  they  might  make  with 
her  as  their  attorney,  because  of  her  being  a 
married  woman. 

Now,  with  entire  respect  to  that  court,  it  is 
f>ubmitted  that  this  argument  ab  inconvenienii, 
which  might  have  been  urged  with  whatever 
force  belongs  to  it  against  adopting  the  14th 
Amendment  in  the  full  scope  ot  its  language, 
is  utterly  futile  to  resist  its  full  and  proper  op* 
eration,  now  that  it  has  been  adopted. 

I  maintain  that  the  14th  Amendment  opens 
to  every  citizen  of  the  United  States,  male  or 
female,  black  or  white,  married  or  single,  the 
honorable  professions  as  well  as  the  servile  em- 
ployments of  life;  and  that  no  citizen  can  be 
excluded  from  any  one  of  them.  Intelligence, 
integrity  and  honor  are  the  only  qualifications 
that  can  be  prescribed  as  conditions  precedent 
to  an  entry  upon  any  honorable  pursuit  or  prof- 
itable avocation,  and  all  the  privileges  and  im- 
munities which  I  vindicate  to  a  colored  citizen, 
I  vindicate  to  our  mothers,  our  sisters  and  our 
daughters. 

Of  a  bar  composed  of  men  and  women  of 
equal  integrity  and  learning,  women  might  be 
more  or  less  frequently  retained  as  the  tiuto  or 
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i'udgment  of  cliente  might  dictate;  but  the 
troad  shield  of  the  Constitution  is  over  all,  and 
protects  each  in  that  measure  of  success  which 
Ms  or  her  individual  merits  may  secure. 

(No  counsel  appeared  for  the  defendant  in 
error.) 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  residing  in  the  state  of 
Illinois,  made  application  to  the  judges  of  the 
supreme  court  of  that  state  for  a  license  to 
practice  law.  She  accompanied  her  petition  with 
the  usual  certificate  from  an  inferior  court, 
of  her  good  character,  and  that  on  due  examin- 
ation she  had  been  found  to  possess  the  requisite 
qualifications.  Pending  this  application,  she 
also  filed  an  affidavit  to  the  effect  *'that  she  was 
Lorn  in  the  state  of  Vermont;  that  she  was 
(had  been)  a  citizen  of  that  state;  that  she  is 
now  a  citizen  of  the  United  States,  and  has  been 
for  many  years  past  a  resident  ot  the  city  of 
Chicago  in  the  state  of  Illinois."  And  with  this 
affidavit  she  Also  filed  a  paper  claiming  that 
under  the  foregoing  facts  she  was  entitled  to 
the  license  paid  for,  by  virtue  of  the  2d  section 
of  the  4th  article  of  the  Constitution  of  the 
United  States,  and  of  the  14th  article  of 
Amendment  of  that  instrument. 
131  *]  *The  statute  of  Illinois  on  this  subject 
enacts  that  no  person  shall  be  permitted  to 
practice  as  an  attorney  or  counselor  at  law,  or 
to  commence,  conduct,  or  defend  any  action, 
iniit,  or  plaint,  in  which  he  is  not  a  party  con- 
cerned, in  any  court  of  record  within  this  state, 
either  by  using  or  subscribing  his  own  name  or 
the  name  of  any  other  person,  without  having 
previously  obtained  a  license  for  that  purpose 
irom  two  justices  of  the  supreme  court,  which 
license  shall  constitute  the  person  receiving  the 
same  an  attorney  and  counselor  at  law,  and 
iihall  authorize  him  to  appear  in  all  the  courts 
of  record  within  this  state  and  thc^re  to  practice 
as  an  attorney  and  counselor  at  law  according 
to  the  laws  and  customs  thereof. 

The  supreme  court  denied  the  application 
apparently  upon  the  ground  that  it  was  a 
woman  who  made  it. 

The  record  is  not  very  perfect,  but  it  may  be 
fairly  taken  that  the  plaintiff  asserted  her  right 
to  a  license  on  the  grounds,  among  others,  that 
she  was  a  citizen  of  the  United  States,  and  that 
having  been  a  citizen  of  Vermont  at  one  time, 
she  was,  in  the  state  of  Illinois,  entitled  to  any 
right  granted  to  citizens  of  the  latter  state. 

The  court  having  overruled  these  claims  of 
right  founded  on  the  clauses  of  the  Federal  Con- 
188*  ]  stitution  before  referred*  to,  those 
propositions  may  be  considered  as  properly  be- 
fore this  court. 

As  regards  the  provision  of  the  Constitution 
that  citizens  of  each  sttite  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the 
several  states,  the  plaintiff  in  her  affidavit  has 
stated  very  clearly  a  case  to  which  it  is  inap- 
plicable. 

The  protection  designed  by  that  clause,  as  has 
been  repeatedly  held,  has  no  application  to  a  cit- 
izen of  the  state  whose  laws  are  complained  of. 
If  the  plaintiff  was  a  citizen  of  the  state  of  Illi- 
nois, tnat  provision  of  the  Constitution  gave  her 
no  protection  against  its  courts  or  its  legisla- 
tion. 
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The  plaintiff  seems  to  have  seen  this  diffi- 
culty, and  attempts  to  avoid  it  by  stating  that 
she  was  bom  in  Vermont. 

While  she  remained  in  Vermont  that  circum- 
stance made  hor  a  citizen  of  that  state.  But  she 
states,  at  the  same  time,  that  she  is  a  citizen  of 
the  United  States,  and  that  she  is  now,  and  has 
been  for  many  years  past,  a  resident  of  Chicago, 
in  the  state  of  Illinois. 

The  14th  Amendment  declares  that  citizens 
of  the  United  States  are  citizens  of  the  state 
within  which  they  reside;  therefore  the  plain- 
tiff was,  at  the  time  of  making  her  application, 
a  citizen  of  the  United  States  and  a  citizen  of 
the  state  of  Illinois. 

We  do  not  here  mean  to  sa^  that  there  may 
not  be  a  temporary  residence  in  one  state,  with 
intent  to  return  to  another,  which  will  not  cre- 
ate citizenship  in  the  former.  But  plaintiff 
states  nothing  to  take  her  case  out  of  the  defini- 
tion of  citizenship  of  a  state  as  defined  by  the 
Ist  section  of  the  14th  Amendment. 

In  regard  to  that  Amendment  counsel  for  the 
plaintiff  in  this  court  truly  says  that  there  are 
certain  privileges  and  immimities  which  belong 
to  a  citizen  of  the  United  States  as  such ;  other- 
wise it  would  be  nonsense  for  the  14th  Amend- 
ment to  prohibit  a  state  from  abridging  them, 
and  he  proceeds  to  argue  that  admission  to  the 
bar  of  a  state,  of  a  person  who  possesses  the 
requisite  learning  and  character,  is  one  of  those 
which  a  state  may  not  deny. 

*In  this  latter  proposition  we  are  not  [  *  130 
able  to  concur  with  counsel.  We  agree  with  him 
that  there  are  privileges  and  immunities  belong- 
ing to  citizens  of  the  United  States,  in  that  rela- 
tion and  character,  and  that  it  is  these  and  these 
alone  which  a  state  is  forbidden  to  abridge.  But 
the  right  to  admission  to  practice  in  the  courts 
of  a  state  is  not  one  of  them.  This  right  in  no 
sense  depends  on  citizenship  of  the  United 
States.  It  has  not,  as  far  as  we  know,  ever  been 
made  in  any  state  or  in  ahy  case  to  depend  on 
citizenship  at  all.  CertaiiUy  many  prominent 
and  distinguished  lawyers  have  been  admitted 
to  practice,  both  in  the  state  and  Federal 
courts,  who  were  not  citizens  of  the  United 
States  or  of  any  state.  But,  on  whatever  basis 
this  right  may  be  placed,  so  far  as  it  can  have 
any  relation  to  citizenship  at  all,  it  would  seem 
that,  as  to  the  courts  of  a  state,  it  would  relate 
to  citizenship  of  the  state,  and  as  to  Federal 
courts,  it  ^-ould  relate  to  citizenship  of  the 
United  States.  ^ 

The  opinion  just  delivered  in  the  Slaughter- 
House  VaaeSy  from  Louisiana,  ante,  394,  renders 
elaborate  argument  in  the  present  case  imneces- 
sary;  for,  unless  we  are  wholly  and  radically 
mistaken  in  the  principles  on  which  those  cases 
are  decided,  the  right  to  control  and  regulate 
the  granting  of  license  to  practice  law  in  the 
courts  of  a  state  is  one  of  those  powers  which 
are  not  transferred  for  its  protection  to  the  Fed- 
eral government,  and  its  exercise  is  in  no  man- 
ner governed  or  controlled  by  citizenship  of  the 
United  States  in  the  party  seeking  such  license. 

It  is  imneccssary  to  repeat  the  argument  on 
which  the  judgment  in  those  cases  is  founded. 
It  is  sufficient  to  say,  they  are  conclusive  of  ttie 
present  case. 

The  judgment  of  the  State  Court  a,  there- 
jore,  ajjirmed. 
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Mr.  Justice  Bradley x 

I  concur  in  the  judgment  of  the  court  in  this 
case,  by  which  the  judgment  of  the  supreme 
court  of  Illinois  is  affirmed^  but  not  for  the 
reasons  specified  in  the  opinion  just  read. 
140*]  *The  claim  of  the  plaintiff,  who  is  a 
married  woman,  to  be  admitted  to  practice  as 
an  attorney  and  counselor  at  law,  is  based  upon 
the  supposed  right  of  every  person,  man  or 
woman,  to  engage  in  any  lawful  employment  for 
a  livelihood.  The  supreme  court  of  Illinois  de- 
nied the  application  on  the  ground  that,  by  the 
common  law,  which  is  the  basis  of  the  laws  of 
Illinois,  only  men  were  admitted  to  the  bar,  and 
the  legislature  had  not  made  any  change  in  this 
resped;,  but  had  simply  provided  that  no  person 
should  be  admitted  to  practice  as  attorney  or 
counselor  without  having  previously  obtained  a 
license  for  that  purpose  from  two  justices  of 
the  supreme  court,  and  that  no  person  should 
receive  a  license  without  first  obtaining  a  cer- 
tificate from  the  court  of  some  county  of  his 
good  moral  character.  In  other  respects  it  was 
left  to  the  discretion  of  the  court  to  establish 
the  rules  by  which  admission  to  the  profession 
should  be  determined.  The  court,  however,  re- 
garded itself  as  bound  by  at  least  two  Kmita- 
tions.  One  was  that  it  should  establish  such 
terms  of  admission  as  would  promote  the 
proper  administration  of  justice,  and  the  other 
that  it  should  not  admit  any  persons  or  class  of 
persons  not  intended  by  the  legislature  to  be  ad- 
mitted, even  though  not  expressly  excluded  by 
statute.  In  view  of  this  latter  limitation  the 
court  felt  compelled  to  deny  the  application  of 
females  to  be  admitted  as  members  of  the  bar. 
Being  contrary  to  the  rules  of  the  common  law 
and  the  usages  of  Westminster  Hall  from  time 
immemorial,  it  could  not  be  supposed  that  the 
legislature  had  intended  to  adopt  any  different 
rule. 

The  claim  that,  under  the  14th  Amendment  of 
the  Constitution,  which  declares  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  immunities  of  citi- 
zens of  the  United  States,  and  the  statute  law 
of  Illinois,  or  the  common  law  prevailing  in 
that  state,  can  no  longer  be  set  up  as  a  barrier 
against  the  right  of  females  to  pursue  any  law- 
ful employment  for  a  livelihood  (the  practice 
of  law  included ) ,  assumes  that  it  is  one  of  the 
privileges  and  immunities  of  women  as  citizens 
to  engage  in  any  and  every  profession,  occupa- 
tion or  employment  in  civil  life. 
141  •]  *It  certainly  cannot  be  affirmed,  as  a 
historical  fact,  that  this  has  ever  been  estab- 
lished as  one  of  the  fimdamental  privileges  knd 
immunities  of  the  sex.  On  the  contrary,  the 
civil  law,  as  well  as  nature  herself,  has  always 
recognized  a  wide  difference  in  the  respective 
spheres  and  destinies  of  man  and  woman.  Man 
is,  or  should  be,  woman's  protector  and  de- 
fender. The  natural  and  proper  timidity  and 
delicacy  which  belongs  to  the  female  sex  evi- 
dently unfits  it  for  many  of  the  occupations  of 
civil  life.  The  constitution  of  the  family  organi- 
zation, which  is  founded  in  the  divine  ordinance, 
as  well  as  in  the  nature  of  things,  indicates  the 
domestic  sphere  as  that  which  properly  belongs 
to  the  domain  and  functions  of  womanhocJd. 
The  harmony,  not  to  say  identity,  of  interests 
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a)id  views  which  belong  or  should  belong  to  the 
family  institution,  is  repugnant  to  the  idea  of  a 
woman  adopting  a  distinct  and  independent  ca- 
reer from  tnat  of  her  husband.  8o  firmly  fixed 
was  this  sentiment  in  the  founders  of  the  com- 
mon law  that  it  became  a  maxim  of  that  system 
of  jurisprudence  that  a  woman  had  no  legal  ex- 
istence separate  from  her  husband,  who  was  re- 
garded as  her  head  and  representative  in  the 
social  state ;  and,  notwithstanding  some  recent 
modifications  of  this  civil  status,  many  of  the 
special  rules  of  law  flowing  from  and  dependent 
upon  this  cardinal  principle  still  exist  in  full 
force  in  most  states.  One  of  these  is,  that  a 
married  woman  is  incapable,  without  her  hus- 
band's consent,  of  making  contracts  which  shall 
be  binding  on  her  or  him.  This  very  incapacitjr 
was  one  circiunstance  which  the  supreme  court 
of  Illinois  deemed  important  in  rendering  a 
married  woman  incompetent  fully  to  perform 
the  duties  and  trusts  that  belong  to  the  office  of 
an  attorney  and  counselor. 

It  is  true  that  many  women  are  unmarried 
and  not  affected  by  any  of  the  duties,  complica- 
tions, and  incapacities  arising  out  of  the  mar- 
ried state,  but  these  are  exceptions  to  the  gen- 
eral rule.  The  paramount  destiny  and  mission 
of  woman  are  to  fulfill  the  noble  and  benign  of- 
fices of  wife  and  mother.  This  is  the  law  of  the 
Creator.  And  the  rules  of  civil  society 
^must  be  adapted  to  the  general  consti-  [*142 
tution  of  things,  and  cannot  be  based  upon  ex- 
ceptional cases. 

The  humane  movements  of  modem  society, 
which  have  for  their  object  the  multiplication 
of  avenues  for  woman's  advancement,  and  of 
occupations  adapted  to  her  condition  and  sex, 
have  my  heartiest  concurrence.  But  I  am  not 
prepared  to  say  that  it  is  one  of  her  fundamen- 
tal rights  and  privileges  to  be  admitted  into 
every  office  and  position,  including  those  which 
require  highly  special  qualifications  and  de- 
manding special  responsibilities.  In  the  nature 
of  things  it  is  not  every  citizen  of  every  age,  sex, 
and  condition  that  is  qualified  for  every  calling 
and  position.  It  is  the  prerogative  of  the  legis- 
lator to  prescribe  regulations  founded  on  na- 
ture, reason,  and  experience  for  the  due  admis- 
3ion  of  qualified  persons  to  professions  and  call- 
ings demanding  special  skill  and  confidence. 
This  fairly  belongs  to  the  police  power  of  the 
state ;  and,  in  my  opinion,  in  view  of  the  pecu- 
liar characteristics,  destiny,  and  mission  of 
woman,  it  is  within  the  province  of  the  legis- 
lature to  ordain  what  offices,  positions,  and 
callings  shall  be  filled  and  discharged  by  men, 
and  shall  receive  the  benefit  of  those  energies 
ind  responsibilities,  and  that  decision  and  firm- 
ness which  are  presumed  to  predominate  in  the 
sterner  sex. 

For  these  reasons  I  think  that  the  laws  of 
Illinois  now  complained  of  are  not  obnoxious  to 
the  charge  of  abridging  any  of  the  privileges 
Hnd  immunities  of  citizens  of  the  United  States. 

Mr.  Justice  Field  and  Mr.  Justice  Swayne; 
We  concur  in  the  opinion  of  Mr.  Justice  Brad- 
Icy. 

Dissenting,  Mr.  Chief  Justice  Chase. 
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EDMUND  J.  DAVIS,  Governor,  and  Jacob 
Keucbler,  Commissioner  of  the  General  Land 
Oflice  of  The  State  of  Texas,  Appts., 

V, 

JOHN  A.  C.  GRAY,  Receiver  of  the  Memphis, 
£1  Paso^  and  Pacific  Railroad  Company. 

(See  S.  C.  16  Wall.  203-233.) 

Receiver  —  action  in  name  of — when  circuit 
court  may  enjoin  state  officer  —  state,  a 
party  —  time  of  war,  when  added  to  time  for 
performance  of  condition — reasonable  time — 
contracts— ^y  state,  how  construed. 

1.  A  receiver  of  a  corporation  may  file  a  bill  In 
hit  own  name  as  receiver  to  protect  the  assets, 
franchises  rights,  and  the  land  grant  and  reserva- 
tion of  said  company. 

2.  A  circuit  court  of  the  United  States,  In  a  prop- 
er case  in  equity,  may  eujoln  a  state  officer  from 
execating  a  state  law  in  conflict  with  the  Constitu- 
tion or  a  statute  of  the  United  States,  when  suchex- 
ecntion  will  violate  the  rights  of  the  complainant. 

3.  Where  the  state  is  concerned.  It  should  be 
made  a  party,  if  It  can  be  done.  That  it  cannot 
be  done  is  a  sufficient  reason  for  the  omission  to 
do  it,  and  the  court  may  proceed  to  decree  against 
the  officers  of  the  state  in  all  respects  as  if  it  were 
a  party  to  the  record. 

4.  In  deciding  who  are  parties  to  the  suit  the 
court  will  not  look  beyond  the  record.  Making  a 
state  officer  a  party  does  not  make  the  state  a 
party,  although  its  law  may  have  prompted  his 
action,  and  the  state  may  stand  behind  him  as  the 
real  party  in  interest. 

5.  Wheie  a  state  created  a  railroad  corporation 
with  a  land  grant,  defeasible  unless  certain  condi- 
tions annexed  to  the  grant  were  performed  within 
a  fixed  time,  the  period  that  elapsed  during  the 
war  is  to  be  added  to  the  time  fixed  for  the  perform- 
ance of  the  conditions,  the  state  having  rendered 
it  imponibic  for  the  corporation  to  perform  them 
within  the  time  fixed,  by  plunging  into  the  war. 

6.  In  such  case  equity  will  regard  those  condi- 
tions as  if  no  particular  time  for  performance  was 
specified,  and  the  performance  must  be  within  a 
reasonable  time. 

7.  The  act  of  Incorporation  and  the  land  grant 
were  contracts,  within  the  protection  of  that 
claose  of  the  Constitution  of  the  United  States 
which  declares  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts. 

8.  When  a  state  becomes  a  party  to  a  contract, 
the  same  rules  of  law  are  applied  to  It  as  to  pri- 
Tate  persons  under  like  circumstances. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Western  District  of  Texas. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellee,  as  receiver  of  the  Memphis, 
El  Paso,  &  Pacific  R.  Co.,  to  restrain  the  re- 
spondents from  "interference  with  or  infringe- 
ment of  the  land  grant  or  land  reservation  of 
the  said  company."  The  said  grant  or  reserva- 
tion was  made  to  said  company  upon  certain 
conditions  as  to  grading  and  construction  of  the 
load,  etc.  Subsequently  the  present  Constitu- 
tion of  Texas  was  adopted,  and  was  approved 
by  Congress.  Section  6  of  this  Constitution  is 
as  follows : 

"Section  V.  All  public  lands  heretofore  re- 
served for  the  benefit  of  railroads  or  railway 
companies  shall  hereafter  be  subject  to  location 
and  survey  by  any  genuine  land  certificates." 

Section  7  is  as  follows:  "Section  VII.  All 
lands  granted  to  railroad  companies  which  have 
not  been  alienated  by  said  companies  in  con- 
formity with  the  terms  of  their  charters  respec- 
cively,  and  the  laws  of  the  state  under  which  the 
grants  were  made,  are  hereby  declared  forfeited 
to  the  state  for  the  benefit  of  the  school  fund." 

The  constitutional  convention  w^hich  framed 
said  Constitution  passed  an  ordinance  to  the 
effect  that  all  heads  of  families  actually  settled 
on  vacant  lands,  lying  within  the  Memphis  and 
El  Paso  railroad  reserve^  shall  be  entitled  to 
and  receive  from  the  state  of  Texas,  eighty  acres 
of  land,  including  the  place  occupied,  on  pay- 
ment of  all  expenses  of  survey  and  patent. 

Commissioner  Keuchler  and  Governor  Davis, 
claiming  to  act  under  the  said  constitutional 
provision,  issued  two  such  patents. 

After  the  case  had  been  argued  and  submit- 
ted, the  court  passed  the  following  order : 

"Ordered,  That  this  cause  be  re-argued  by 
written  briefs  to  be  filed  by  the  first  day  of  Oc- 


NoTE. — With  reference  to  this  case  Mr.  Justice 
Ifiller.  In  Cunningham  v.  Macon  &  Brunswick  R. 
Co.  109  U.  8.  44U,  453.  In  delivering  the  opinion  of 
the  court,  says :  "Though  there  are  some  expres- 
sions in  the  opinion  which  are  unfavorably  crlt- 
icia^  In  the  opinions  of  both  the  majority  and  mi- 
nority of  this  court  in  the  recent  case  of  United 
SUtes  V.  Lee.  106  U.  S.  106,  the  action  of  the 
court  has  not  yet  been  overruled." 

"But  It  is  clear  that  In  enjoining  the  governor  of 
the  state  In  the  performance  of  one  of  his  execu- 
tlTe  functions,  the  case  goes  to  the  verge  of  sound 
doctrine.  If  not  beyond  it,  and  that  the  principle 
•honld  not  be  ^tended  further.  Nor  was  there,  in 
that  case,  any  affirmative  relief  granted  by  ordering 
the  governor  and  land  commissioner  to  perform  anv 
set  towards  perfecting  the  title  of  the  company.^' 

When  injunction  to  restrain  acts  of  public  of- 
Hcer$  will  be  granted — see  note  to  Mississippi  v. 
Johnson.  18  L.  ed.  U.  S.  437. 

Powers  and  duties  of  receivers. 

The  duties  of  receivers  are  generally  regulated 
by  the  practice  of  the  court  and  the  order  ap- 
Mintlng  them.  Grant  v.  Davenport,  18  Iowa,  179 ; 
Chaatauqoa  Bank  v.  White,  6  Barb.  589 ;  Runyan 
T.  Farms.  &c.  Bk.  4  N.  J.  Eq.  489 ;  Weems  v.  Lath- 
ron,  42  Tex.  207. 

Keceiver  should  not  bring  nor  defend  an  action 
without  leave  of  the  court.  Screven  v.  Clark,  48 
Oa.  41 :  Doe  v.  Read.  12  East,  57. 

Where  neither  the  statute  nor  order  of  appoint- 
ment autborlzes  suit  in  hie  own  name,  he  must  sue 
in  name  of  party  who  had  right  of  action  before 
bis  appointment.  Legal  owner  will  be  comnelled  to 
tllow  use  of  bis  name  on  being  Indemnifiea.  Booth 
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V.  Clark.  16  L.  ed.  U.  S.  164 ;  Battle  v.  Davis.  66 
N.  C.  252 ;  Yeager  v.  Wallace,  44  Pa.  294  ;  Gray- 
don  V.  Church.  7  Mich.  36 ;  Manlove  v.  Burger.  38 
Ind.  211 ;  Newell  v.  Fisher,  24  Miss.  392 ;  King  v. 
Cutts,  24  Wis.  627 ;  contra,  Tlllinghast  v.  Champ- 
lln,  4  R.  I.  177. 

Receiver  should  pay  nothing  without  order  of 
the  court,  not  even  money  paid  him  by  mistake. 
Atty-Gen.  v.  Vigor,  11  Ves.  563 ;  Adams  v.  Wood, 
15  Cal.  206 ;  Tempest  v.  Ord,  2  Mer.  55 ;  Getty  v. 
Campbell,  2  Bobt.  664. 

The  receiver's  possession  Is  under  the  control  of 
the  court.     Foster  v.  Townshend,  2  Abb.  N.  C.  44,* 
68  N.  Y.  206. 

The  court  appointing  a  receiver  has  full  author- 
ity over  him.  Taylor  v.  Atl.  &c.  R.  Co.  57  How. 
Pr.  15. 

He  cannot  set  off  his  Individual  claims  against 
the  fund.     Johnson  v.  Gunter,  6  Bush.  534. 

He  may  carrv  on  a  newspaper  or  livery  business 
till  they  can  be  sold.  Jackson  v.  Deforest,  14 
How.  Pr.  81 ;  Dayton  v.  Wilkes,  17  How.  Pr.  510. 

His  right  to  collect  money  admitted  due  the  es- 
tate cannot  be  disputed.  Woods  v.  Hickings,  2 
Beav.  294. 

Where  large  sums  of  money  are  to  be  expended 
by  him.  permission  of  the  court  should  always  be 
obtained.  Cowdry  v.  R.  Co.  1  Wood,  331 ;  Coe 
V.  N.  J.  etc.  R.  Co.  2  N.  J.  Eo.  37. 

So  far  as  his  acts  are  within  the  authority  con- 
ferred by  the  court,  he  cannot  be  sued  without  per- 
mission of  the  court.  Rogers  v.  Wheeler,'  43  N. 
Y.  604",  Hubbell  v.  Dana,  9  How.  Pr.  425. 

Whatever  he  acquires  belongs  to  him  officially, 
and  Judgment  against  him  can  only  be  satisfied. 
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tober  next,  and  the  attention  of  counsel  is  in- 
vited to  the  following  question : 

Whether  the  Federal  courta  will  interfere  by 
injunction  to  control  the  action  of  state  public 
oMcers,  having  in  charge  the  disposition  of  pub- 
lic land. 

The  case  is  further  stated  by  the  court. 

Messrs,  Geo.  F.  Moore  and  Thomas  J. 
Dnrant,  for  appellants : 

First.  The  suit  in  equity  in  the  court  below 
was  commenced  and  prosecuted  against  <Mie  of 
the  United  States,  Texas,  by  complainant,  aver- 
ring himself  to  be  a  citizen  of  another  state, 
New  York,  and  it  is  beyond  the  judicial  power 
of  the  United  States.  Constitution,  Amend- 
ment, art.  XI. 

The  bill  prays  for  relief  against  Edmund  J. 
Davis,  governor  of  the  state  of  Texas,  and  pro- 
cess of  the  court  was  issued  against  and  served 
upon  him,  and  the  Attorney  General  of  the  state 
appears  for  him.    Tlie  state  is  then  a  party. 

See,  Orayson  v.  Virginia,  3  Dall.  329;  Chis- 
holm  v.  Georgia,  2  Dall.  419;  Governor  of 
Georgia  v.  Madrazo,  1  Pet.  123. 

The  allegations  of  the  bill  show  that  the  state 
of  Texas  is  substantially  the  defendant. 

Fowler  v.  Lindsey,  3  Dall.  412 ;  Cohens  v.  Vir- 
ginia, 6  Wlieat.  497. 

The  case  is  not  strengthened  by  the  allega- 
tion of  the  bill  that  the  constitutional  provi- 
sions which  the  governor  is  carrying  out  are 
violated  by  the  contract. 

See,  Fletcher  v.  Feck,  6  Cranch,  139. 

The  reason  for  the  adoption  of  the  11th 
Amendment  was,  that  the  states  were  not  wil- 
ling to  be  arraigned  as  defendants  before  the 
Feaeral  courts  at  the  instance  of  private  per- 
sons, be  the  cause  of  action  what  it  may. 

See,  1  Kent,  Com.  297. 

Where  the  state  is  a  party,  plaintiff  or  de- 
fendant, the  governor  represents  the  state. 

See,  Kentucky  v.  Dennison,  24  How.  98,  16  L. 
ed.  72U. 

Second.  The  complainant,  as  receiver  of  the 
Memphis,  El  Paso,  &  Pacific  R.  Co.,  appointed 
by  the  circuit  court  of  the  United  States  for  the 


western  district  of  Texas,  is  an  officer  of  that 
courts  He  is  appointed  in  behalf  of  all  the  par- 
ties, and  not  of  the  complainant  or  defendant 
only.  He  is  appointed  for  the  benefit  of  all 
parties  who  may  establish  rights  in  the  cause. 

Booth  V.  Clarke,  17  How.  331,  15  L.  ed.  167. 

Being  appointed  receiver  in  the  case  of  Forbes 
V.  R,  Co.,  he  represents  the  interest  of  both 
plaintiff  and  defendant,  the  latter  being  a  citi- 
zen of  Texas,  and  of  course  cannot,  in  the  courts 
of  the  United  States,  sue  a  citizen  of  that  state. 
I'his  is  fairly  illustrated  from  an  opposite  point 
of  view  by  the  case  of  Browne  v.  Strode,  5 
Cranch,  308. 

Third.  But  if  the  jurisdiction  of  the  circuit 
court  attaches  because  of  the  citizenship  of  the 
parties,  their  rights,  imder  the  laws  of  Texas, 
are  not  changed.  The  complainant  can  have  no 
other  remedy  and  relief  in  the  United  States 
courts,  than  he  could  under  similar  proceed- 
ings in  a  state  court  of  Texas. 

The  chief  executive  officer  of  a  state  cannot  be 
enjoined  by  a  court  from  proceeding  to  execute 
the  laws  of  that  state. 

Marhury  v.  Madison,  1  Cranch,  149;  Missis- 
sippi V.  Johnson,  4  Wall.  501,  18  L.  ed.  441; 
Fcople  V.  Bissel,  19  111.  229;  see,  Hawkins  v. 
Governor,  1  Ark.  570. 

Such  a  suit  as  this  in  the  Texas  courts  would 
be  a  suit  against  the  state,  ahd  could  not  be 
maintained. 

See,  Land  Comrs,  v.  Walling,  Dallam  (Dec.) 
524;  Hosner  v.  De  Young,  1  Tex.  764;  League 
V.  De  Young,  2  Tex.  497 ;  State  v.  Fletcher,  39 
Mo.  388 ;  State  v.  Warmouth,  22  La.  Ann.  1. 

Fourth.  The  complainant's  bill  seeks  to  have 
annulled  sections  5  and  7,  of  article  X,  of  the 
Constitution  of  Texas,  and  an  ordinance  adopt- 
ed by  said  convention,  "granting  land  to  actual 
settlers,  to  purchasers  of  land  and  location  of 
genuine  certificates  within  the  limits  of  the 
Memphis  &  El  Paso  Railroad  resei^ve." 

Such  provisions  of  the  state  Constitution  and 
such  acts  of  a  constitutional  convention  cannot 
be  questioned,  set  aside,  and  annulled  in  such  a 
proceeding  as  the  present. 


from  the  fUDd  in  his  hand,  as  receiver,  as  directed 
by  the  court.  Meara  v.  Holbrook,  20  Ohio  St.  137, 
5  Am.  Rep.  633. 

Receiver  of  an  Insolvent  corporation  has  all  the 
power  and  is  subject  to  all  the  liabilities  of  trus- 
tees of  Insolvent  debtors.  In  re  Van  Allen,  37 
Barb.  225. 

It  Is  enough  for  maker  of  note  to  know  that  re- 
ceiver has  been  appointed,  holds  the  note  as  such, 
and  that  he  will  be  dlscharKed  by  paying  It ;  Irreg- 
ularity of  appointment  Is  no  defense.  Case  v.  Mar< 
chand,  21  I>a.  Ann.  60. 

Power  of  receiver  to  collect  debts  embraces  right 
to  use  an  necessary  means.  Case  v.  Berwln,  22 
\^.  Ann.  321. 

Receiver  mav  sue  for  conversion  of  personal 
property  committed  before  bis  appointment.  Gard- 
ner V.  Smith,  29  Barb.  68 ;  Glllet  v.  Falrchlld,  4 
Den.  80. 

Receiver's  possession  will  be  protected  by  the 
court.  Albany  City  Bk.  v.  Scbermerhorn,  9  Paige, 
372.  38  Am.  Dec.  551. 

The  custody  of  a  receiver  Is  the  custody  of  the 
court,  and  he  cannot  be  sued  or  garnished  without 
leave  of  the  court  that  appointed  him.  People  ex 
rel  Tremper  v.  Brooks,  4  Mich.  333,  29  Am.  Rep. 
534. 

Suit  will  not  be  sustained  against  receiver  of  a 
foreign  corporation  without  leave  of  the  court  ap- 
pointing him.  Barton  v.  Barbour,  1  McArthur, 
212,  36  Am.  Rep.  104. 

Receiver  Is  not  required  to  take  property  forci- 
bly out  of  the  hands  of  a  stranger  or  the  defendant 
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without  direction  of  the  court.     The  court  will  not 

{protect  him  in  so  doing  any  further  than  the  law. 
le  must  try  his  title  by  suit.  Parker  v.  Brown- 
ing, 8  Paige,  388,  35  Am.  Dec.  717 ;  Bowery  Sav- 
ings Bank  v.  Richards,  3  Hun,  369,  6  N.  Y.  Sup. 
C.  (T.  &  C.)  62 ;  Donnelly  v.  West,  17  Hun,  567. 

Where  receiver  has  taken  property  not  embraced 
in  the  order,  he  Is  liable  as  a  trespasser.  Hills  v. 
Parker,  111  Mass.  511. 

Receiver  appointed  on  application  of  judgment' 
creditor  becomes  a  trustee,  not  only  for  that  cred- 
itor, but  of  other  creditors  and  the  stockholders. 
Glllet  V.  Moody,  3  N.  Y.  479;  Angell  v.  Sllsbury, 
19  How.  Pr.  48;  Talmadge  v.  Pell,  7  N.  t.  347; 
Llbby  V.  Rosekrans,  55  Barb.  217. 

The  appointment  of  a  receiver  does  not  change 
the  rights  of  action  or  contract  relation  of  thi*  cor- 
poration. Morse  v.  Chapman,  24  Ga.  249 :  Wil- 
liams V.  Babcock,  25  Barb.  109  ;  Bell  v.  Sbibley, 
33  Barb.  610;  Savage  v.  Medbury,  19  N.  1.  32; 
Davendorf  v.  Beardsiey,  23  Barb.  656. 

He  is  the  officer  and  agent  of  the  court  and  sub- 
ject to  its  directions.  Skinner  v.  Maxwell,  66  N. 
C.  45,  68  N.  C.  400 ;  Booth  v.  Clark,  17  How.  322 ; 
Corey  v.  Long,  43  How.  Pr.  497.  12  Abb.  Pr. 
N.  S.  427 ;  Hunt  v.  Wolf,  2  Daly,  303 ;  Devendorf 
V.  Dickinson.  21  How.  Pr.  275  ;  Battle  v.  Davis,  66 
N.  C.  252 ;  Kaiser  v.  Kellar,  21  Iowa,  95 ;  Hooper 
V.  Winston,  24  HI.  353 ;  Ellicc^t  v.  Warford.  4  Md. 
80. 

When  the  receiver  Is  guilty  of  negligence,  the  rem- 
edy is  bv  application  to  the  court  Kniti  v.  Smith.  RO 
N.  Y.  469  ;  Devendorf  t.  Dickinson,  21  How.Pr.  276. 
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The  convention  having  thus  solemnly  od- 
judfed  that  the  Memphis,  £1  Paso,  &  Pacific 
Kailroad  Company  had  forfeited  its  right  to  the 
land  in  the  reservation,  hy  what  means  can  that 
judgment  be  set  aside,  since  the  land  thus  for- 
feited has,  by  the  same  supreme  power  of  the 
people  of  Texas,  been  granted  to  the  school  fund. 

See,  Const,  of  Tex.,  article  X,  §  7. 

In  this  case  the  people  of  Texas  were  acting 
in  the  exercise  of  the  judicial  authority,  which 
is  an  attribute  of  supreme  power. 

Or  if  it  is  to  be  considered  not  a  judiciary, 
bat  a  legislative  act,  it  is  as  such,  equivalent  to 
the  former,  and  is  the  same  as  "office  found." 

See,  United  States  v.  Repentigny,  6  Wall. 
268, 18  L.  ed.  640 ;  Benfiett  v.  Hunter,  9  Wall. 
m,  19  L.  ed.  676;  Matter  of  Oliver  Lee  d  Co.*8 
Bank,  21  N.  Y.  9. 

This  was  an  exercise  of  the  right  of  eminent 
domain,  and  even  admitting  argumenti  gratia, 
that  the  complainant  was  entitled  to  all  the 
land  described;  the  taking  possession  of  it  by 
the  state  is  no  violation  of  tne  contract,  admit- 
ting, a.  g.,  that  there  was  a  contract. 

See,  Bridge  Co,  v.  Diw,  6  How.  636 ;  Rich- 
mond R.  Co,  y.  Louisa  R,  Co,  13  How.  83. 

The  governor  of  Texas  and  the  commissioner 
of  the  general  land  office  of  that  state,  in  the 
aets  complained  of  in  the  bill,  are  not  perform- 
mg  merely  ministerial  duties,  but  such  as,  in 
their  performance,  require  the  exercise  of  judg- 
ment and  discretion,  and  with  which  courts  do 
not  interfere.  This  is  a  proposition  which 
learoely  requires  the  citation  of  authority  in 
its  support. 

Kendall  v.  17.  8.  12  Pet.  624;  Decatur  ▼. 
PoMing,  14  Pet.  616;  Brashear  v.  Mason,  6 
How.  92;  t;.  flf.  ▼.  Comr,  6  Wall.  666,  18  L.  ed. 
693. 

The  bill  sets  up  only  an  inchoate  or  equitable 
title  to  the  lands  described  and  such  as  might 
be  perfected  into  a  legal  title  on  the  perform- 
ance of  conditions  not  directly  alleged  to  have 
been  performed;  it  is,  therefore,  competent  for 
the  political  power  of  the  state  to  refuse  to  con- 
vey the  fee. 

Patchal  V.  Perez,  7  Tex.  348;  Edwards  v. 
James,  7  Tex.  372. 

The  legislature  of  Texas  had  no  constitu- 
tional right  to  issue  the  bonds  of  the  state  nor 
to  grant  the  public  lands  to  the  Memphis  &  El 
PaaoR,  Co. 

See,  People  ▼.  Township  Board,  Sup.  Ct.  of 
Mich,  9  Am.  I^  Reg.  N.  S.  487. 

The  Constitution  of  the  United  States  never 
did  extend  the  judicial  power  to  cases  where  a 
private  individual  was  plaintiff  and  a  state  de- 
fendant, and  this  was  considered  so  clear  at  the 
time  of  the  adoption  of  the  Constitution  that 
the  convenUon  of  the  state  of  New  York  de- 
dared  in  its  ratification:  "That  the  judicial 
power  of  the  United  States  did  not  authorize 
any  suit  by  any  person  a^inst  a  state,''  and  de- 
clared that  this  explanation  was  consistent  with 
the  Constitution  (2  Elliot,  Deb.  362,  363)  ;  a 
view  whidi  met  the  approval  of  Hamilton,  who 
was  one  of  the  f  ramers  of  the  Constitution,  and 
one  of  the  majority  in  the  New  York  convention 
who  adopted  it  with  this  explanation. 

Now,  what  goes  under  the  name  of  the  11th 
Amendment  to  the  Constitution  of  the  United 
States  diflfers  from  all  the  others.  They  either 
impose  duties  and  restrictions  or  define  riglita 


and  privileges ;  while  this  one  says  to  the  judi- 
ciary: You  have  mistaken  the  meaning  of  the 
Constitution  in  entertaining  suits  of  individu- 
als against  the  states.  That  is  an  erroneous  in- 
terpretation ;  employ  it  no  longer.  Your  power 
never  did  extend  to  such  a  case. 

If  the  present  suit  be  one  against  the  state  of 
Texas,  then  the  judicial  power  of  the  United 
States  never  did  and  does  not  now  extend  to  it. 

By  what  judicial  test  do  we  ascertain  that  a 
state  is  a  party  to  a  suit?  This  may  be  ascer- 
tained by  looking  to  the  cases  within  the  judi- 
cial power  where  a  state  is  a  party,  plaintiff  or 
defendant,  at  the  suit  of  a  sovereign  power. 

This  court  has  given  us  these  canons  of  inter- 
pretation : 

1.  Where  the  state  is  party  plaintiff  or  de- 
fendant (the  other  party  in  either  case  being 
also  a  state )  the  suit  may  be  in  form  a  suit  by 
him  as  governor,  on  behalf  of  the  state  where 
the  state  is  plaintiff ;  and  he  must  be  summoned 
or  notified  as  the  oflicer  representing  the  state, 
where  the  state  is  defendant. 

Ky.  V.  Dennison,  24  How.  98,  16  L.  ed.  726. 

2.  By  a  suit  commenced  by  an  individual 
against  the  state,  we  should  understand  process 
sued  out  against  the  state,  for  the  purpose  of 
establishing  some  claim  against  it  by  the  judg- 
ment of  the  court. 

Cohens  v.  Virginia,  6  Wheat.  407. 

3.  ihe  11th  Amendment  does  not  purport  to 
do  more  than  to  restrain  the  construction  which 
might  otherwise  be  given  to  the  Constitution, 
and  if  the  case  be  one  of  which  tlie  Supreme 
Court  of  the  United  States  would  have  taken 
jurisdiction  before  the  Uth  Amendment,- then  it 
IS  clearly  one  to  which,  by  the  direction  of  that 
Amendment,  the  judicial  power  of  the  United 
States  does  not  extend.  This  principle  is  con- 
veyed by  the  decisions  of  the  court  in  United 
States  Bank  v.  Planters'  Bank,  9  Wheat.  906. 

The  case  of  Osbom  v.  Bank,  9  Wheat.  738, 
supposed  to  cover  this  case,  rests  entirely  upon 
different  grounds. 

With  regard  to  proceedings  in  a  state  court, 
under  no  circumstances  can  an  injunction  be 
issued  from  a  court  of  the  United  States  to  ar- 
rest them.  Act  of  March  2,  1793,  §  5,  1  Stat, 
at  L.  335. 

What  would  be  thought  of  the  act  of  a  court 
of  thQ  United  States  enjoining  the  legislature  of 
a  state  from  passing  a  law,  or  the  governor 
from  approving  it,  on  the  ground  that  it  was 
contrary  to  the  Constitution  of  the  United 
States,  or  on  any  other  ground? 

Then,  how  is  it  as  regards  the  officers  of  the 
executive  department  of  the  state  government? 
Since  "The  powers,  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it 
to  the  states,  are  reserved  to  the  states  respec- 
tively, or  to  the  people,"  it  would  be  necessary 
to  find,  before  we  could  say  that  the  courts  of 
the  United  States  may  interfere  with  the  dis- 
posal of  the  landed  property  of  a  state,  that 
some  law  of  Congress,  pa.ssed  in  pursuance  of 
the  Constitution,  authorized  these  courts  to  do 
8o;  for  a  court  of  the  United  States  can  only 
exercise  such  powers  as  are  conferred  upon  it  by 
acts  of  Congress;  and  Congress  can  only  act 
when  power  is  given  directly  or  by  necessary 
implication. 

If  an  injunction  may  issue  to  forbid  a  state 
oflicer  to  dispose  of  state  property  according  to 
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state  law,  why  may  not  a  mandamus  issue  to 
him  to  compel  him  to  sell  it,  or  patent  it  in  the 
case  of  land,  which  cannot  be  done  even  to  an 
officer  of  the  United  States  {Mclntire  v.  Wood, 
7  Cranch,  505)  ;  and  how  far  would  this  stop 
short  of  transferring  the  entire  state  authority 
to  the  Federal  judges? 

If  the  state  officers  are  proceeding  to  sell  land 
imder  a  state  law  which  violates  the  obligation 
of  a  contract,  that  question  cannot  be  tried  im- 
der an  issue  with  him,  but  must  come  up  be- 
tween the  private  parties  who  lay  claim  to  the 
property,  as  in  the  case  of  Cooper  v.  Roherta,  18 
How.  173, 15  L.  ed.  338. 

Messrs.  Cortlandt  Parker,  B.  R, .  Curtis, 
Gray  and  J.  Alfred  Davenport,  for  appellee : 

It  is  alleged  that  the  real  defendant  is  the 
state  of  Texas.  Not  so;  only  these  officers  of  the 
state.  And  they  are  disobeying  its  real  com- 
mand, by  the  acts  which  we  seek  to  enjoin.  The 
record  must  show  who  is  party  to  the  suit. 
There  can  be  no  other  party  than  apparent 
there,  if  persons,  natural  or  artificial,  are 
named  as  parties.  That  Texas  bids  its  officers  to 
do  this  wrong,  is  a  fact  which  shows  it  is  inter- 
ested in  the  question,  not  in  the  suit.  In  the 
case  cited  against  us  of  the  Oovernor  of  Oa.  v. 
Madrazo,  no  person  was  sued  or  named  as  de- 
fendant. The  bill  was  filed  against  "the  govern- 
ment" simply.  See  the  observations  of  the  court 
in  Oovcmor  of  6fa.  v.  African  Slaves,  1  Pet.  123. 

The  case,  instead  of  bein^  against  us,  seems 
to  show  that,  had  the  individual  who  was  gov- 
ernor, been  named  as  defendant  on  the  record, 
jurisdiction  would  have  been  held.  In  our  case, 
we  seek  a  personal  decree.  In  that  the  decree 
sought  was  against  no  person,  but  against  the 
state  treasury. 

The  case  of  Oshorn  v.  Bank,  reported  on  ap- 
peal, in  9  Wheat.  738,  is  the  pattern  case  for 
this.  Almost  every  point,  as  to  remedy  taken 
here,  is  adjudged  there,  and  among  them  is  the 
one  we  now  discuss.  That  suit  was  brought  to 
restrain  obedience  to  the  law  of  the  state,  which 
was  in  derogation  of  the  Constitution  of  the 
United  States.  The  defendant  was  sued  by  his 
individual  name,  and  by  the  addition  of  "Au- 
ditor of  the  state  of  Ohio.''  Here  the  defendants 
are  prosecuted  by  their  individual  names,  one  as 
lana  commissioner,  the  other  as  governor,  to  re- 
strain obedience  to  the  laws  of  Texas,  because 
passed  in  disobedience  to  the  Constitution  of 
the  United  States. 

And  so  far  from  holding,  as  is  argued  here, 
that  the  fact  that  the  state  was  principal  in  the 
wrong  case  it  the  real  party  to  the  causes.  Ch. 
J.  Marshall,  in  one  of  his  illuminating  opinions, 
made  that,  in  view  of  the  impossibility  of  suing 
a  state,  a  strong  if  not  a  controlling  reason,  why 
the  suit  should  be  sustained.  It  was  held  in  ad- 
dition, that  so  long  as  the  party  on  the  record 
was  a  right  one,  the  court  would  look  no  fur- 
ther, especially  when  other  proper  parties  could 
not  be  joined.  This  was  to  avoid  denial  of 
justice. 

It  is  alleged  that  there  is  no  juri3diction  over 
the  suit,  because  it  is  against  the  governor  of  a 
state,  and  the  commissioner  of  the  land  office, 
who,  it  is  said,  is  only  a  hand  of  the  executive. 
This  point  compels  a  brief  consideration  of  the 
judiciary  act.  That  act,  sec.  11  (1  Bright. 
126),  re^ds  thus:  "The  circuit  courts  shall 
have  original  cognizance^  concurrent  w^h  th^ 


I  courts  of  the  several  states,  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity,"  etc. 

It  is  obvious  that  there  may  be  a  power  to 
give  remedy  in  the  United  States  courts,  which 
does  not  exist  in  those  of  the  state. 

The  clear  and  able  opinion  of  the  court,  in 
Payne  v.  Hook,  7  Wall.  429, 19  L.  ed.  261,  rules 
this  point  completely. 

Now,  whether  state  statutes  place  a  governor 
beyond  the  jurisdiction  of  a  state  court,  or  ju- 
dicial decisions  founded  on  public  policy  do  so, 
makes  no  difference.  If  he  is  beyond  reach  of 
law  in  the  courts  of  his  own  sovereignty,  he  is 
not  in  those  of  the  superior  sovereignty  of  the 
Union. 

In  this  case,  there  must  be  8<Mne  remedy  by 
the  law  of  Texas.    At  common  law,  an  act  of  a 

tmblic  officer,  injurious  to  an  individual,  as  by 
aying  a  wrongful  tax  or  investing  another  ille- 
gally with  some  valuable  right,  as  by  giving  an 
imlawful  tax  deed,  could  be  staved  and  reversed 
by  certiorari.  The  common  law  is  formally 
adopted  in  Texas,  but  not  its  system  of  pleading. 

See,  Bennett  v.  Buttertoorth,  11  How.  674; 
Dallam  (Dec.)  402,  403.  If  any  means  of  rem- 
edy exist,  Payne  v.  Hook  completely  applies. 
But  if  no  such  means  exist,  why  is  it  T  Only  be- 
cause the  governor  cannot  be  forced  to  obey  the 
decree.  But  this  is  no  reason  for  the  nonexer- 
cise  of  jurisdiction.  Non  constat  that  compul- 
sory action  will  be  needed. 

The  principle  applicable  was  settled  in  Burr's 
Case,  and  has  lately  been  appli^  after  careful 
review  in  Thompson  v.  Oerman  Va^lley  Co.  22 
N.  J.  Eq.  Ill,  decided  in  chanoeiy  of  N.  J.,  yet 
unreported.  In  Burr's'Case,  Ch.  J.  Marshall  di- 
rected a  subpoena  duces  tecum  to  the  President, 
commanding  him  to  appear  in  his  circuit  court 
at  Richmond,  on  a  certain  day,  and  bring  with 
him  a  certain  letter.  In  the  New  Jersey  case  a 
like  subpoena  was  issued  to  the  governor,  com- 
manding him  to  appear  before  a  master  and  pro- 
duce a  paper  which  one  of  the  litigants  said  was 
a  law,  and  the  other  denied  to  be  so.  In  both 
cases  the  court  JEKlmitted  that  if  the  executive, 
thus  commanded  to  come,  refused,  or  coming, 
refused  to  produce  the  document  called  for,  they 
could  not  or  would  not  compel  him.  But  that 
was  solemnly  held  to  be  no  ground  why  the  citi- 
zen was  not  entitled  to  the  issue  of  the  com- 
mand. 

Marhury  v.  Madison,  1  Cranch,  138,  will  be 
found  to  imply,  if  it  does  not  express,  the  same 
doctrine. 

And  all  the  cases  make  a  distinction  between 
jurisdiction  as  to  acts  which  are  per  se  execu- 
tive, and  those  which  do  not  arise  from  the  na- 
ture of  the  office,  but  are  required  by  act  of  leg- 
islature or  the  executive,  and  the  character  of 
which  is  such  that  any  person  might  perform 
them. 

See,  op.  of  Bartley,  Ch.  J.,  in  Ohio  v.  Chase 
o  Ohio  St.  529,  where  it  was  held  that  manda- 
mus might  lawfully  issue  to  the  governor;  and 
of  Caton,  Ch.  J.,  in  11  111.  273,  when  an  action 
against  the  governor  was  sustained. 

There  are  cases  in  which  mandamus  actually 
issued  against  the  governor. 
.  See,  Gotten  v.  Ellis,  7  Jones'  Law,  N.  C.  545 ; 
R.  Co,  V.  Governor,  23  Mo.  353 ;  R.  Co.  v.  Sibley, 
2  Minn.  13;  Chamberlain  v.  Sibley,  4  Minn. 
309;  see,  also,  7  Ohio  St.  372;  Bonner  v.  Go.  7 
Ga.  48Q, 
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In  Marhury  r.  Madison,  1  Cranch,  170,  it  is 
"It  is  not  by  the  office  of  tlie  person  to 
whom  the  writ  is  directed,  but  the  nature  of 
the  thing  to  be  done,  that  the  propriety  or  im- 
propriety of  issuing  the  mandamus  is  to  be  de- 
termined. Misa.  y.  Johitson,  4  Wall.  475,  18  L. 
ed.  437,  was  a  political  case.  The  object  was  to 
restrain  the  President  from  carrying  out  one 
of  the  reconstruction  acts. 

Now,  the  United  States  courts  have  no  diffi- 
culty here  in  enforcing  the  remedy  sought;  nor 
does  the  suit  concern  any  act,  per  ae,  distinctive 
of  gubernatorial  office.  An  injunction  now  ex- 
ists in  this  case.  Does  it  provoke  disobedience 
or  rebellion  T  Does  it  create  conflict  of  author- 
ity? And  if  it  is  disobeyed  even,  cannot  this 
court  enforce  it?  Is  the  governor  above  the 
United  States  laws?  If  he  breaks  the  least  of 
the  Criminal  Code,  is  he  not  responsible?  Is 
there  any  difference  as  to  the  Civil  Code? 

The  case  may  be  viewed  as  an  independent 
and  original  suit  by  a  trustee,  who,  by  reason  of 
the  citizenship  of  the  parties,  has  the  consti- 
tutional right  to  invoke  the  judicial  power  of 
the  United  States  to  vindicate  his  equitable  title. 

But  this  is  not  the  aspect  in  which  the. bill  is 
to  be  viewed.  It  is  not  consistent,  either  with 
its  facts  or  its  law. 

It  is  not  an  independent  and  original  suit  by 
an  ordinary  trustee.  It  is  a  proceeding  by  a  re- 
ceiver, an  officer  of  the  circuit  court  of  the 
United  States  which  appointed  him,  to  bring 
under  the  notice  of  that  court  a  threatened  ir- 
leparable  injury  to  property  confided  to  his 
care  as  the  servant  of  the  court,  and  to  invc^e 
its  power  to  protect  the  exercise  of  its  own  im- 
doubted  jurisdiction. 

In  this  aspect  of  the  case,  it  is  entirely  im- 
material that  the  threatened  injury  is  imder 
color  iA  state  laws  and  by  state  officers.  The 
courts  of  the  United  States  would  be  in  a  help- 
less condition,  indeed,  if  their  full  and  free  ex- 
ercise of  jurisdiction  could  be  in  any  way,  or 
to  any  extent,  interfered  with  by  state  officers, 
acting  under  color  of  state  laws ;  and  there  does 
not  seem  to  be  the  least  doubt,  either  on  princi- 
ple or  authority,  that  a  state  officer,  even  when 
acting  under  color  of  an  express  command  from 
the  state,  cannot  interfere  either  with  property 
or  persons  under  the  custody  or  control  of  the 
courts  of  the  United  States;  and  it  is  equally 
dear  that  all  known  writs  and  processes, 
whether  writs  of  mandamus  to  compel  state 
officers  to  do  acts,  or  writs  of  injunction  re- 
straining them  from  doing  acts,  which  writs  are 
issued  in  the  exercise  of  the  jurisdiction  of  the 
courts  of  the  United  States,  are  warranted  by 
the  Constitution  and  laws  of  the  United  States, 
and  that  whatever  proceedings,  whether  by  bill, 
petition  or  motion,  which  are  proper  to  invoke 
such  action  of  the  court,  are  within  its  jurisdic- 
tion, and  find  no  barrier  in  the  fact  that  the 
person  complained  of  is  an  officer  of  a  state  and 
acting  under  color  of  state  authority. 

meman  ▼.  Hotoe,  24  How.  450, 16  L.  ed.  749 ; 
Ahleman  v.  Booth,  21  How.  606,  16  L.  ed.  169; 
%^  ▼.  Johnson  Co,  6  Wall.  166, 18  L.  ed.  768 ; 
Mayor  v.  Ltyrd,  9  Wall.  409,  19  L.  ed.  704 ;  Os- 
ftoni  V.  Batik  of  Untied  States,  9  Wheat.  738. 

And  it  is  wholly  immaterial  who  stands  be- 
hind the  officer,  or  in  whose  favor  he  is  acting. 
So  long  as  he  is  the  actor,  he  is  the  person  to 
hi  proceeded  airainst,  and  must  be  taken  to  rep- 
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resent  all  in  whose  behalf  he  is  about  to  do  il- 
legal acts.  It  is  in  this  represoitative  capacity 
tl^t  he  is  made  respondent  in  a  petition  for  a 
mandamus,  and  a  fortiori  in  such  a  proceeding 
as  is  now  in  question. 

Nor  do  the  facts,  that  the  particular  subject- 
matter  now  in  question  is  public  land  of  a  state, 
and  that  the  officer  now  in  question  is  charged 
by  the  law  of  the  state  with  its  disposition,  af- 
ford any  solid  ground  of  distinction,  so  far  as 
respects  the  jurisdiction  of  the  court. 

If  the  title  of  a  complainant  in  equity  de- 
pends up(m  the  action  of  a  private  trustee  who 
has  a  discretion  to  refuse  to  act,  a  court  of 
equity  will  not  compel  him  to  exercise  his  dis- 
cretion in  favor  of  the  complainant,  because  the 
party  which  created  the  trust  confided  the  dis- 
cretion to  the  trustee  and  not  to  the  court;  and 
so  in  the  case  of  a  public  officer.  But  the  prin- 
ciples which  restram  the  court  are  principles  of 
jurisprudence,  which  it  applies  in  the  exercise 
of  its  jurisdiction ;  so  that,  when  we  have  a  case 
of  a  public  officer,  having  confided  to  him  by 
law  the  disposition  of  public  lands,  we  cannot 
stop  short  on  that.  Whether  it  is  public  lands 
or  any  other  property,  is  not  material.  Whether 
he  is  a  public  officer  or  a  private  trustee,  is  not 
material. 

The  questions  are: 

1.  Has  the  court  obtained  jurisdiction  over 
tlie  subject-matter  in  question — in  this  case  the 
inchoate  title  to  the  lands? 

2.  Has  the  party  applying  to  the  court  for 
the  exercise  of  its  jurisdiction  to  restrain  the 
acts  threatened,  a  complete  and  vested  title,  in- 
dependent of  all  discretion  of  the  public  officer, 
so  that  he  has  no  power  confided  to  him  by  law 
to  do  the  acts  which  he  threatens  to  do,  and 
A^hich,  if  done,  Avill  inflict  irremediable  injury 
on  the  property  which  is  under  the  custody  of 
the  court? 

The  first  of  these  questions,  we  suppose,  must 
be  answered,  without  hesitation,  in  the  affimuip 
tive. 

The  inchoate  title  of  the  Railroad  Corpora- 
tion to  its  land  reservation,  if  it  existed,  as 
stated  in  the  bill,  came  under  the  jurisdiction 
of  the  court  in  the  suit  in  which  the  receiver 
was  appointed,  and  by  his  appointment  and  the 
decrees  made  in  connection  therewith,  was  sub- 
jected to  the  control  of  the  court  for  all  the  pur- 
poses of  that  suit,  to  be  managed  and  disposed 
of  as  the  court  mi^ht  think  equity  required. 

The  second  of  Uiese  questions  depends  upon 
the  merits  of  the  case,  which,  have  heretofore 
been  fully  argued,  and  since  that  argument,  the 
supreme  court  of  Texas  has  pronounced  an 
opinion  in  a  parallel  case  of  the  R,  Co.  v.  Comr. 
of  the  La/nd  Office,  36  Tex.  382.  As  these 
questions  arise  under  the  Constitution  and  laws 
of  the  state  of  Texas,  and  have  been  decided  in 
favor  of  such  a  title  as  is  asserted  by  this  bill, 
and  the  supreme  oourt  of  Texas  has  issued  its 
writ  of  mandamus,  commanding  the  commis- 
sioner of  the  land  office  to  issue  patents  in  con- 
formity with  what  the  court  decides  to  be  a 
valid  and  binding  contract  of  the  state,  it  is 
presumed  there  can  be  no  further  necessity  for 
argument  on  this  part  of  the  case. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 
This  is  an  appeal  in  equity  from  the  decree  of 


203-233 


SUFBEHE  COUBT  OF  THE   UNITED   StATES. 


Dec.  Term, 


the  circuit  court  of  the  United  States  for  the 
western  district  of  Texas.  The  appellee  was 
the  complainant  in  the  court  below.  The  de- 
fendants demurred  to  the  bill.  The  demurrer 
was  overruled.  Hie  defendants  stood  by  it.  A 
decree  as  prayed  for  was  thereupon  rendered 
pro  conlesso  for  the  complainant.  The  defend- 
ants removed  the  case  to  this  court  by  appeal, 
and  it  is  now  before  us,  as  it  was  before  the 
court  below,  upon  the  demurrer  to  the  bill. 
This  brinffs  the  whole  case  as  made  by  the  bill 
under  review.  The  facts  averred,  so  far  as  they 
are  material,  are  to  be  taken  as  admitted  and 
true.  We  shall  refer  to  them  accordingly.  The 
question  presented  for  our  determination  is, 
whether  the  circuit  court  erred  in  overrulinff 
the  demurrer.  The  appellants,  having  elected 
not  to  answer,  the  decree  for  the  complainant 
followed  as  of  course. 

At  the  outset  of  our  examination  of  the  case, 
we  are  met  by  jurisdictional  objections  as  to 
the  parties — ^both  complainant  and  defendants 
— which,  before  proceeding  further,  must  be 
disposed  of.  We  will  consider  first,  those  which 
relate  to  the  complainant,  and  then,  those  with 
respect  to  the  defendants. 

The  complainant  was  appointed  to  his  office 
of  receiver,  in  the  suit  in  equity  in  Forbes  v.  R. 
Co.,  a  corporation  created  by  the  state  of  Texas. 
The  suit  waa  in  the  same  court  whence  this  ap- 
peal was  taken.  In  that  case,  on  the  6th  of 
July,  1870,  it  was,  among  other  things,  ordered 
and  decreed,  that  the  corporation  should  be  en- 
joined from  disposing  of  any  of  its  effects,  and 
tiiat  John  A.  C.  Gray,  the  complainant  in  this 
suit  should  be,  and  he  was  thereby  "appointed 
receiver;  to  take  possession  of  the  moneys  and 
assets,  real  and  personal;  road-bed,  road  and 
all  property  whatsoever,  of  the  said  Memphis, 
El  Paso,  &  Pacific  Railroad  Company,  whereso- 
217*]  ever  *the  same  may  be  found,  with 
power  under  the  special  order  of  the  court,  from 
time  to  time  to  be  made,  to  manage,  control  and 
exercise  all  the  franchises,  whatsoever,  of  said 
company,  and,  if  need  be,  under  the  direction 
ol  the  court,  to  sell,  transfer,  and  convey  the 
road,  road-bed  and  other  property  of  said  com- 
pany, as  an  entire  thing,"  etc. 

On  the  20th  of  January,  1871,  it  was  further 
ordered  by  the  court  "that  the  said  John  A.  C. 
Gray,  receiver  as  aforesaid,  be,  and  he  is  hereby 
authorized  and  empowered  to  defend  and  con- 
tinue all  suits  brought  by  or  against  the  said 
Memphis,  El  Paso,  &  Pacific  Railroad  Company, 
whether  before  or  after  the  appointment  of  said 
receiver,  and  whether  in  the  name  of  said  com- 
pany, or  othcTrwisc;  defend  all  suits  brought 
against  him  as  such  receiver  or  affecting  his  re- 
ceivership, and  to  bring  such  suits  in  the  name 
of  said  company  or  in  the  name  of  said  re- 
ceiver, as  he  may  be  advised  by  counsel  to 
be  necessary  and  proper  in  the  discharge  of  the 
duties  of  his  ofiice,  and  for  acquiring,  securing 
and  protecting  the  assets,  franchises  and  rights 
of  the  said  company  and  of  the  said  receiver, 
and  for  securing  and  protecting  the  land  grant 
and  land  reservation  of  the  said  company. 

It  is  to  be  presumed  the  receiver  filed  this 
bill,  as  it  is  framed  in  accordance  with  the  ad- 
vice of  counsel.  Bk.  v.  Dandridgc,  12  Wheat.  70. 

The  authority  given  by  the  decree  is  ample. 
Still  the  question  arises  whether  it  was  compe- 
f  nr.f  for  him  to  proceed  in  his  own  name  instead 
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'  of  the  name  of  the  company  whose  rights  he 
I  seeks  by  this  bill  to  assert.  A  receiver  is  ap- 
pointed upon  a  principle  of  justice  for  the  bene- 
fit of  all  concerned.  Every  kind  of  property  of 
such  a  nature  that,  if  legal,  it  might  be  taken  in 
execution,  may,  if  equitable,  be  put  into  his  pos- 
session. Hence  the  appointment  has  been  said 
to  be  an  equitable  execution.  He  is  virtually  a 
representative  of  the  court,  and  of  all  the  par- 
ties in  interest  in  the  litigation  wherein  he  is 
appointed.  Jeremy,  Eq.  249;  Davis  v.  Marlbo- 
rough, 2  Swanst.  125;  Shakel  v.  Marlborough,  4 
Madd.  463.  He  is  required  to  *take  pos-  [*218 
session  of  property  as  directed,  because  it  is 
deemed  more  for  the  interest  of  justice  that  he 
should  do  so  than  that  the  property  should  be 
in  the  possessfon  ctf  either  of  the  parties  in  the 
litigation.  Wyatt,  Prac.  Re^.  355.  He  is  not  ap- 
pointed for  the  benefit  of  either  of  the  parties, 
but  of  all  concerned.  Money  or  property  in  his 
hands  is  in  custodia  legis.  In  re  Colvin,  3  Md. 
Ch.  278;  Delany  v.  Mansfield,  1  Hogan,  234. 
He  has  only  such  power  and  authority  as  are 
given  him  by  the  court,  and  must  not  exceed  the 
prescribed  limits.  Bank  v.  White,  6  Barb.  589 ; 
Verplanck  v.  Ins.  Co,  2  Paige,  452.  The  court 
will  not  allow  him  to  be  sued  touching  the  prop- 
erty in  his  charge,  nor  for  any  malfeasance  as 
to  the  parties,  or  others,  without  its  consent; 
nor  will  it  permit  his  possession  to  be  disturbed 
by  force,  nor  violence  to  be  offered  to  his  per- 
son while  m  the  discharge  of  his  official  duties. 
In  such  cases  the  court  will  vindicate  its  author- 
ity and,  if  need  be,  will  punish  the  offender  by 
fine  and  imprisonment  for  contempt.  De  Groot 
V.  Jay,  30  Barb.  483;  Angel  v.  Hmith,  9  Ves. 
335;  Russell  y.  R.  Co.  3  McN.  &  Gor.  104; 
Parker  v.  Browning,  8  Paige,  388 ;  Noe  v.  Gib- 
son, 7  Paige,  613;  2  Story,  Eq.  §  833,  A.  &  B. 
The  same  rules  are  applied  to  the  possession  of 
a  sequestrator.  2  Dan.  Ch.  Pr.  1433.  Where 
property  in  the  hands  of  the  receiver  is  claimed 
by  another,  the  right  may  be  tried  by  proper  is- 
sues at  law,  by  a  reference  to  a  master,  or  other- 
wise, as  the  court  in  its  discretion  may  see  fit  to 
direct.  Empringham  v.  Short,  3  Hare,  470. 
Where  property,  in  the  possession  of  a  third  per- 
son, is  claimed  by  the  receiver,  the  complainant 
must  make  such  person  a  party  by  amending  the 
bill,  or  the  receiver  must  proceed  against  him 
by  suit  in  the  ordinary  way.  8  Paige,  388 ;  Noe 
V.  Gibson,  supra,  2  Story,  Eq.  supra;  2  J.  A 
W.  170;  2  Dan.  Ch.  Pr.  1433.  After  tenants 
have  attorned  to  the  receiver,  he  may  distrain 
for  rent  in  arrear  in  his  own  name.  2  Dan.  Ch. 
Pr.  1437.  in  a  suit  between  partners  he  may 
be  required  to  carry  oh  the  business,  *in  [*210 
order  to  preserve  the  good  will  of  the  establish- 
ment, until  a  sale  can  be  affected.  Marten  v. 
Van  Schaick,  4  Paige,  479. 

Here  the  property  in  question  is  not  in  the 
possession  of  the  defendants.  The  possession  of 
the  receiver  has  not  been  invaded.  He  has  not 
been  in  possession,  is  not  seeking  possession; 
and  there  is  no  question  in  the  case  relating  to 
that  subject.  But  the  order  of  the  court  express- 
ly requires  the  receiver  to  secure  and  protect 
*'the  assets,  franchises  and  rights,''  and  **the 
land  grant  and  reservation  of  said  company.*' 
He  is  seeking  to  perform  that  duty  by  enjoinirg 
the  appellantb  from  doing  illegal  acts,  whicu 
the  bill  alleges,  if  done,  would  render  the  rights 
aiid  title  of  the  company  to  the  immense  pmp- 
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erty  last  mentioned,  of  greatly  diminished 
vilue,  if  not  wholly  worthless. 

We  think  it  is  competent  for  him  to  perform 
tliis  function  in  the  mode  he  has  adopted.  The 
decree,  in  the  case  wherein  he  was  appointed, 
expressly  authorizes  him  to  "sue  for  that  pur- 
pose in  bis  own  name.  The  order  was  made  by 
a  court  of  adequate  authority  in  the  regular 
exercise  of  its  jurisdiction.  Ino  appeal  has  been 
taken,  and  the  order  stands  unreversed. 

This  bill  is  auxilliary  to  the  original  suit. 
Freeman  v.  Howe,  24  How.  451,  16  L  ed.  749; 
Jones  T.  AndrewSy  10  Wall.  327,  19  L.  ed.  935. 
It  is  analogous  to  a  petition  by  a  receiver  to 
the  court  to  protect  his  possession  from  dis- 
turbance, or  the  property  in  his  charge  from 
threatened  injury  or  destruction.  No  title  in 
the  receiver  is  necessary  to  warrant  such  an 
application,  or  the  administration  by  the  court 
of  the  proper  remedy.  There  can  be  no  valid 
objection  to  the  receiver  here,  in  analogy  to  that 
proceeding,  maintaining  this  suit.  In  the  prog- 
ress and  growth  of  equity  jurisdiction  it  has  be- 
oome  usual  to  clothe  such  officers  with  much 
larger  powers  than  were  formerly  conferred.  In 
some  of  the  states  they  are  by  statutes  charged 
with  the  duty  of  settling  the  affairs  of  certain 
corporations  when  insolvent,  and  are  authorized 
expressly  to  sue  in  their  own  names.  It  is  not 
unusuar  for  courts  of  equity  to  put  them  in 
charge  of  the  railroads  of  companies  which  have 
220*]  fallen  *into  financial  embarrassment, 
and  to  require  them  to  operate  such  roads,  until 
the  difficulties  are  removed,  or  such  arrange- 
ments are  made  that  the  roads  can  be  sold  with 
the  least  sacrifice  of  the  interests  of  those  con- 
cerned. In  all  such  9a8es  the  receiver  is  the 
right  arm  of  the  jurisdiction  invoked.  As  re- 
gards the  statutes,  we  see  no  reason  why  a  court 
of  equity,  in  the  exercise  of  its  undoiibted  au- 
thority, may  not  accomplish  all  the  best  results 
intended  to  be  secured  by  such  legislation,  with- 
out its  aid. 

A  few  remarks  will  be  sufficient  to  dispose  of 
the  jurisdictional  objections  as  to  the  appel- 
liata. 

In  O$home  v.  Bank,  9  Wheat.  738,  three 
things,  among  others,  were  decided : 

(1)  A  circuit  court  of  the  United  States,  in  a 
proper  case  in  equity,  may  enjoin  a  state  offi- 
cer from  executing  a  state  law  in  conflict  with 
the  Constitution  or  a  statute  of  the  United 
States,  when  such  execution  will  violate  the 
rights  of  the  complainant. 

(2)  Where  the  state  is  concerned,  the  state 
i^ld  be  made  a  party,  if  it  could  be  done. 
That  it  cannot  be  done  is  a  sufficient  reason  for 
the  omission  to  do  it,  and  the  court  may  pro- 
peed  to  decree  against  the  officers  of  the  state 
in  all  respects  as  if  the  state  were  a  party  to 
the  record. 

(3)  In  deciding  who  are  parties  to  the  suit 
^  court  will  not  look  beyond  the  record.  Mak- 
ing a  state  officer  a  party  does  not  make  the 
'tate  a  party,  although  her  law  may  have 
prompted  his  action,  and  the  state  may  stand 
l^ind  him  as  the  real  party  in  interest.  A  state 
cu  be  made  a  party  only  by  shaping  the  bill  ex- 
prwsly  with  that  view,  as  where  individuals  or 
rarporations  are  intended  to  be  put  in  that  re- 
lation to  the  case. 

i>od^  V.  Woolsey,  18  How.  331,  15  L.  ed. 
401;  Bank  v.  Knoop,  1(5  How.  369;  Bank  v. 
ItfWiu..  U.S.  Book  21. 


Shelly,  1  Black,  436, 17  L.  ed.  173;  Ohio  L.  d  T. 
Co,  V.  Deholt,  16  How.  432 ;  and  Bank  v.  Deholi, 
18  How.  380,  15  L.  ed.  458,  proceeded  upon  the 
same  principles,  and  were  controlled *by  [*ZZ1 
that  authority  with  respect  to  the  jurisdiction- 
al question  arising  in  each  of  those  cases  as  to 
the  defendant. 

In  Woodruff  v.  Trapnall,  10  How.  190,  a  writ 
of  mandamus  was  issued  to  the  proper  repre- 
sentative of  the  state  of  Arkansas  to  compel 
him  to  receive  the  paper  of  the  bank  of  the  state 
of  Arkansas  in  payment  of  a  judgment  which 
the  state  had  recovered  against  the  relator.  The 
bank  was  wholly  owned  by  the  state,  and  the 
claim  was  made  under  a  clause  in  the  charter 
which  had  been  repealed.  Judgment  was  given 
against  the  respondent.  The  question  of  juris- 
diction does  not  appear  to  have  been  raised.  In 
Curran  v.  Ark,  15  How.  304,  it  appeared  that 
the  bank  had  become  insolvent.  A  creditor's 
bill  was  filed  to  reach  the  assets.  The  objection 
was  taken  that  the  state  could  not  be  sued.  This 
court  answered  that  the  objection  involved  a 
questicm  of  local  law,  and  that  as  the  state  per- 
mitted herself  to  be. sued  in  her  own  tribunals, 
that  was  conclusive  upon  the  subject.  Accord- 
ing to  the  jurisprudence  of  Texas,  suits  like 
this  can  be  maintained  against  the  public  offi- 
cers who  appropriately  represent  her  touching 
the  interests  involved  in  the  controversy.  Ward 
V.  Townsend,  2  Tex.  581 ;  Glasscock  v.  Com. 
Land  Office,  3  Tex.  51;  Com,  Land  Office  v. 
Smith,  5  Tex.  471 ;  McLelland  v.  Shaw,  15  Tex. 
319 ;  Steioart  v.  Crosby,  15  Tex.  647.  In  the  ap- 
plication of  this  principle  there  is  no  difference 
between  the  governor  of  a  state  and  officers  of 
a  state  of  lower  grades.  In  this  respect  they 
are  upon  a  footing  of  equality.  Whiteman  v. 
Oovemor,  6  Ohio  St.  528 ;  Houstofi  R,  Co,  v. 
Kuechler,  Com,  etc,  Tex, 

A  par^  by  going  into  a  national  court  does 
not  lose  any  right  or  appropriate  remedy  of 
which  he  might  have  availed  himself  in  the 
stAte  courts  of  the  same  locality.  The  wise  pol- 
icy of  the  Constitution  gives  him  a  choice  of 
tribunals.  In  the  former  he  may  hope  to  es- 
cape the  local  influences  which  sometimes  dis- 
turb the  even  flow  of  justice.  And  in  the  regu- 
lar course  of  procedure,  if  the  amount  involved 
be  large  enough,  he  may  have  access  to  this  trib- 
imal  as  the  *final  arbiter  of  his  rights.  [*222 
Ex  parte  McNiel,  13  Wall.  236,  20  L.  ed.  624. 
Upon  the  grounds  of  the  jurisprudence  of  both 
the  United  States  and  of  Texas  we  hold  this  bill 
well  brought  as  regards  the  defendants. 

It  is  insisted  that  the  corporation,  on  behalf 
of  which  this  suit  was  instituted,  has  ceased  to 
exist. 

The  bill  avers  that  "The  Memphis,  El  Paso, 
&  Pacific  Railroad  Company"  ...  is  "a 
corporation  created  by  and  existing  imder  cer- 
tain statutes  of  the  state  of  Texas  hereinafter 
set  forth,"  and  that,  within  the  times  limited 
by  the  charter  and  extended  by  other  acts,  the 
company  *Mid  all  acts  and  things  necessary  to 
the  full  and  complete  vesting,  securing,  and  pre- 
serving of  the  franchises,  rights  and  privileges 
granted  thereby."  The  demurrer  aomits  the 
truth  of  thes<*  averments  imless  they  are  incon- 
sistent with  the  statutes  which  bear  upon  the 
subject,  llie  corporation  was  created  by  an  act 
of  the  legislature  of  Texas,  approved  February 
4,  1856.  By  the  first  section  certain  parties  are 
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'  named  and  created  a  body  politic  and  corporate, 
and  the  general  powers  inherent  in  all  such  bod- 
ies are  formally  given.  The  second  gives  the 
right  to  construct  a  railway,  commencing  on  the 
eastern  boundary  of  the  state,  between  Sulphur 
Fork  and  Red  river,  at  the  western  terminus  of 
the  Mississippi,  Ouachita,  &  Red  River  Rail- 
road, or  of  the  Cairo  &  Fulton  Railroad,  and 
running  tlience  westerly  to  the  Rio  Grande,  op- 
posite to  or  near  the  town  of  El  Paso.  The  20th 
section  declares  that  no  rights  shall  vest  under 
the  charter  until  a  certain  amount  of  stock 
therein  named  shall  have  been  subscribed,  and 
the  percentage  prescribed  shall  have  been  paid 
upon  it.  This  requirement  is  covered  by  the 
averment  in  the  bill  that  the  company  had  done 
everything  necessary  to  secure  the  vesting  of  all 
the  franchises  given  to  it.  We  do  not  under- 
stand that  there  is  any  controversy  <mi  this  sub- 
ject. All  the  other  conditions  prescribed,  in- 
volving the  existence  of  the  corporation,  are 
clearly  subsequent.  They  are  found  in  the  14th 
section  of  the  charter,  in  the  first  section  of  the 
223*]  act  of  *February  6,  1850,  and  in  the  3d 
section  of  the  act  of  February  10, 1858.  To  any 
argument  drawn  from  these  provisions  there 
are  two  conclusive  answers: 

(1)  There  has  been  no  judgment  of  ouster 
and  dissolution.  Without  this  they  are  inopera- 
tive. To  make  them  effectual  they  must  be 
grasped  and  wielded  by  the  proper  judicial  ac- 
tion.   Ang.  &  Ames.  Corp.  §  777. 

(2)  The  oiTenses  and  punishment  denounced 
have  been  condoned  and  waived  by  the  subse- 
quent action  of  the  legislature.  The  act  of 
March  20,  1861 ;  the  act  for  the  relief  of  rail- 
road companies,  approved  January  11,  1862; 
the  act  for  the  relief  of  companies  incorporated 
for  purposes  of  internal  improvement,  approved 
February  18,  1862;  and  the  3d  «?ection  of  the 
"Act  to  Incorporate  the  Transcontinental  Rail- 
road Company,"  of  the  27th  July,  1870,  each 
and  all  have  that  effect.  The  section  last  men- 
tioned authorizes  the  company  therein  named  to 
"purchase  the  rights,  franchises,  and  property 
of  the  Memphis,  El  Paso,  &  Pacific  Railroad 
Company,  neretofore  incorporated  by  this 
state."  This  is  a  clear  affirmation,  by  implica- 
tion, of  the  existence  of  the  corporation,  and  of 
the  possession  of  the  rights,  fToaohises  and 
property  conferred  by  its  charter.  What  is  im- 
plied is  as  effectual  as  what  is  expressed.  U. 
8,  V.  Babbit,  1  Black,  57,  17  L.  ed.  95.  These 
considerations  are  so  clearly  conclusive,  that  it 
is  needless  to  avert  more  particularly  in  this 
connection  to  the  legislation  in  question,  or  to 
pursue  the  subject  further.  There  is  no  war- 
rant for  the  proposition  that  the  corporation 
had  ceased  to  exist. 

The  heart  of  this  litigation  lies  in  the  im- 
mense land  grant  which  is  in  controversy  be- 
tween the  parties.  The  objections  we  have  con- 
sidered are  only  outworks  thrown  up  to  prevent 
the  conflict  from  reaching  that  point.  It  is  in- 
sisted that  the  rights  of  the  company  touching 
the  entire  reservntion  hnve  become  forfeited. 
224*]  •The  15th  section  of  the  charter  pro- 
vides as  follows :  *'AH  the  vacant  lands  within 
ei^ht  miles  on  each  side  of  the  extension  line  of 
said  road,  shall  be  exempt  from  location  or 
entry,  from  and  after  the  time  when  such  line 
shall  be  designated  by  survey,  recognition  or 
otherwise.  The  lands  hereby  resei-v^  shall  be 
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surveyed  by  said  company  at  Ihefr  expense,  and 
are  alt,ernate  or  even  sections  reserved  for  the 
use  of  the  state.  And  it  shall  be  the  duty  of 
said  company  to  furnish  the  district  surveyor 
of  each  district  through  which  said  roadway 
runs,  with  a  map  of  the  track  of  said  road,  to- 
gether with  such  field  notes  as  may  be  necessary 
to  the  proper  understanding  and  designation  of 
the  same." 

There  are  other  provisions  prescribing  vari- 
ous details  not  necessary  to  be  particularly 
stated  or  considered. 

A  proviso  in  the  17th  section  declares  that 
no  title  shall  be  permanently  vested  in  the  com- 
pany or  their  assigns  for  land  granted  for  the 
giading  as  contemplated  by  the  act,  until  twen- 
ty-five miles  of  the  road  shall  have  been  com- 
pleted and  put  in  running  order.  The  proviso 
in  the  20th  section  of  the  charter,  that  no 
rights  shall  vest  under  it  until  the  condition 
therein  prescribed  is  complied  with,  has  already 
been  considered.  Conditions  of  forfeiture  of 
the  lands  granted  are  prescribed  in  this  and 
subsequent  acts.  They  are  found  in  the  14th 
section  of  this  act;  in  the  1st  and  4th  sections 
of  the  supplemental  act  of  the  same  date ;  and 
in  the  3d  and  4th  sections  of  the  act  of  Febru- 
ary 10,  1858.  These  conditions  will  be  consid- 
ered thereafter. 

The  act  for  the  relief  of  internal  improvement 
companies,  of  February  18,  1862,  declared  that 
the  time  of  the  continuance  of  the  war  between 
the  confederate  states  and  the  United  States 
should  not  be  computed  against  any  internal 
improvement  compcmy  in  reckoning  the  period 
allowed  them  for  the  completion  of  any  work 
they  had  contracted  to  do. 

The  act  of  January  11,  1862,  for  the  relief  of 
railroad  companies,  enacted  that  the  failure  of 
any  chartered  railroad  company  of  the  state  to 
complete  any  part  of  its  road,  as  required  by 
existing  laws,  should  not  operate  as  a  forfeiture 
of  its  charter  or  of  the  lands  to  which  the  com- 
pany would  *be  entitled,  under  the  pro-  [*225 
visions  of  the  act  entitled  "An  Act  to  Encour- 
age the  Construction  of  Railroads  in  Texas  by 
Donations  of  Land,"  approved  January  30, 
1854,  and  the  several  acts  supplementary  there- 
to, provided  the  company  should  complete  such 
portion  of  its  road  as  would  entitle  it  to  dona- 
tions of  land  under  existing  laws  within  two 
years  from  the  close  of  the  war. 

The  act  for  the  benefit  of  Railroad  Compa- 
nies, of  November  13,  1866,  declared  that  the 
grant  of  sixteen  sections  of  land  to  the  mile  to 
railroad  companies  theretofore  or  thereafter 
constructing  railroads  in  Texas,  should  be  ex- 
tended under  the  same  restrictions  and  limita- 
tions theretofore  provided  by  law,  for  ten  years 
after  the  passage  of  the  act.  These  several  acts 
are  valid.  See  33d  §  Const.  Tex.  1869,  and 
Texas  v.  White,  7  Wall.  700,  10  L.  ed.  227. 

By  an  act  approved  Juljr  27,  1870,  the  South- 
em  Transcontinental  Railroad  Company  was 
incorporated. 

It  was  declared  that  the  object  of  the  com- 

f>any  thus  created  was  to  construct  and  estab* 
ish  a  railway  line  and  telegraphic  communica- 
tion from  the  eastern  boundary  of  the  state  of 
Texas,  "and  thence,  as  near  as  practicable,  to 
the  route  of  the  Memphis,  El  Paso,  k  Pacific 
Railroad  Company,  to  or  near  the  town  of  El 
Paso."    It  was  enacted  that  "the  main  line  of 
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•aid  road  shall  follow,  as  near  as  may  be  prac- 
Ueable,  the  old  survey  of  the  Memphis  &  £1 
Vaso  road."  It  was  further  enacted  that  "the 
laid  company  hereby  incorporated,  may  pur- 
chase the  rights,  franchises,  and  property  of  the 
Memphis,  El  Paso,  &  Pacific  Railroad  Company, 
heretofore  incorporated  by  this  state,"  as  be- 
fore mentioned. 

The  1st  section  of  the  Ordinance  of  1869  de- 
clared that  all  heads  of  families  settled  on  va- 
cant lands  lying  within  the  Memphis  &  £1  Paso 
Kailroad  reserve,  should  be  entitled  to  receive 
from  the  state  of  Texas  eighty  acres  of  land, 
including  the  place  occupied,  upon  payment  of 
the  expenses  of  survey  and  patent. 

By  the  2d  section  it  was  declared  that  all  the 
•226]  vacant  *land  within  the  reserve  was 
open  to  sale  to  settlers  and  pre-emption  settlers, 
and  subject  to  the  location  of  land  certificates. 
Toe  3d  section  declared  that  the  company  had 
forfeited  its  right  to  the  land,  and  that  certain 
certificates  having  been  issued  to  the  compcmy 
and  patents  issued  thereon,  it  was  made  the 
duty  of  the  Attorney  General  to  institute  legal 
proceedings  to  have  such  certificates  and  pat- 
ents canceled. 

In  November,  1869,  the  present  Constitution 
of  Texas  was  adopted.  It  was  subsequently  ap- 
pro?^ by  Congress. 

Sections  5  and  7  of  this  Constitution  are  as 
follows : 

"Sec.  V.  All  public  lands  heretofore  reserved 
for  the  benefit  of  railroads  or  railway  com- 
panies shall  hereafter  be  subject  to  location 
and  survey  by  any  genuine  land  certificates." 

"Sec  VII.  All  lands  granted  to  railway  com- 
panies which  have  not  been  alienated  by  said 
companies  in  conformity  with  the  terms  of  their 
charter  respectively,  and  the  laws  of  the  state 
under  which  the  grants  were  made,  are  hereby 
declared  forfeited  to  the  state  for  the  benefit  of 
the  school  fund." 

This  summary  gives  a  view  of  the  statutory 
and  constitutional  provisions  necessary  to  be 
considered  in  disposing  of  the  question  before  Us. 

On  the  20th  of  June,  1857,  the  company  filed 
in  the  land  oflTioe  at  Austin  surveys  showing  the 
line  of  the  road  from  the  eastern  boundary  of 
the  state  to  £1  Paso,  which  line  was  officially 
recognized  by  the  commissioner  of  the  genera) 
land  ofiice  of  Texas.  By  the  1st  of  March,  1860, 
the  company  had  surveyed,  sectionized  and 
numbered  all  the  sections  and  fractional  sec- 
tions of  the  vacant  lands  within  the  reservation, 
from  the  eastern  boundary  of  the  state  to  the 
crossing  of  the  Brazos,  of  which  due  returns 
were  miade  to  the  commissioner,  and  by  him  ac- 
cepted. By  the  10th  of  May,  1859,  Uie  company 
had  marked  and  designated  the  central  line  of 
the  road  from  the  Brazos  to  the  Colorado,  and 
made  proper  returns  to  the  office  of  the  commis- 
sioner, by  whom  they  were  accepted.  The  lands 
granted  to  the  company  thereby  became  defined 
and  officially  recognized  as  such  along  the  whole 
extent  of  their  line. 

ft7*J  •In  doing  this  work  the  company  sur- 
veyed, numbered  and  mapped  each  alternate  or 
even  section  of  public  lands  for  two  hundred 
and  ftf^  miles  in  length,  and  sixteen  miles  in 
width,  in  behalf  of  the  state  of  Texas.  It  was 
of  great  benefit  to  her,  and  is  reported  to  thr 
receiver  to  have  cost  the  company  more  than 
1100,000. 
16  Wall. 


By  consent  of  parties  the  bill  was  amended 
nunc  pro  tunc  in  three  particulars.  The  com- 
plainant admitted  that  no  land  vdthin  the  re- 
serve had  been  surveyed,  sectionized  or  num- 
bered west  of  the  Brazos  river,  and  that  no 
work  has  been  done  on  the  road  before  or  since 
1861,  except  as  averred  in  the  bill.  He  averred 
that  he  applied  to  the  general  land  office  for 
the  number  and  names  of  those  who  had  located 
certificates  other  than  such  as  were  issued  to 
the  company  upon  lands  within  the  reservation, 
and  that  Keuchler,  the  defendant,  answered 
that  the  number  was  very  great,  amounting  to 
hundreds,  and  that  a  list  could  not  be  furnished 
without  great  time  and  labor.  He  averred  fur- 
ther that  parties  were  constantly  locating  cer- 
tificates and  making  surveys  within  the  reser- 
vation, and  that  they  were  allowed  a  specified 
time  to  make  their  returns,  so  that  it  was  im- 
possible for  him  to  obtain  a  full  list  of  such 
parties. 

The  company  commenced  work  within  one 
year  from  the  1st  of  March,  1856,  and  before 
the  Ist  of  Mardi,  1861,  had  completely  ^praded 
more  than  fifty  miles  of  its  roadway,  begmninff 
at  the  eastern  boimdaiy  line  of  the  state  and 
extending  west  in  the  direction  of  £1  Paso,  Sec. 
3,  act  of  Feb.  10,  1858. 

We  do  not  understand  that  iu>  to  that  time 
there  was  a  breach  of  any  condltibn  touching 
the  exist-ence  of  the  corporation  or  its  right  to 
the  lands  within  the  reservation.  Before  that 
time  the  tracts  east  of  the  Brazos  covered  by 
the  grant  were  definitely  fixed  by  the  surveys 
which  the  company  had  made.  Tiie  title  of  the 
company  to  those  west  of  the  Brazos,  though 
the  sections  were  not  designated,  waa  equallv 
valid.  The  good  will  of  a  lease  which  the  land- 
lord is  in  the  habit  of  renewing  is  property,  and 
rights  'growing  out  of  it,  whether  by  [♦228 
contract  or  otherwise,  will  be  protected  and  en- 
forced by  a  court  of  equity.  Phyfe  v.  Wardell,  5 
Paige,  268 ;  see,  also.  Armour  v.  Alexander,  10 
Paige,  671. 

The  rights  of  the  company  west  of  the  Brazos 
were  of  a  much  more  substantial  character  than 
those  which  were  the  subjects  of  judicial  ac- 
tion in  these  cases. 

The  real  estate  of  a  corporation  is  a  distinct 
thing  from  its  franchises.  But  the  right  to  ac- 
quire and  sell  real  estate  is  a  franchise,  and  the 
right  to  acquire  the  particular  real  estate  desig- 
nated in  the  charter  of  this  company,  and  here 
in  question,  is  within  that  category.  It  might, 
therefore,  well  be  doubted  whether  this  right 
could  be  taken  from  the  company  without  an 
appropriate  proceeding  instituted  for  that  pur- 
pose, and  prosecuted  to  judgment  by  the  state. 
But  the  view  which  we  take  of  the  case  renders 
it  unnecessary  to  pursue  the  subject. 

We  will  recur  to  the  conditions  of  forfeiture 
touching  the  land  grant,  and  consider  them  ir- 
respective of  that  point.  The  provisions  to  that 
effect,  in  the  14th  section  of  the  charter,  are  ex- 
pressly superseded  by  those  in  the  1st  section  of 
the  supplemental  act  of  February  5,  1856.  The 
ith  section  of  that  act  prescribes  a  further  con- 
lition.  These  provisions  again  are  superseded 
by  the  3d  and  4th  sections  of  the  amendatory 
ict  of  February  10,  1858.  The  conditions  pre- 
scribed by  the  last  named  act  are: 

( 1 )  To  survey  the  reserve  as  far  as  the  Bra- 
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SOS  river,  within  four  years  from  the  1st  of 
March,  1856. 

(2)  To  run  and  designate  the  center  line  of 
the  reservation  from  the  Brazos  to  the  Colora- 
do, within  fifteen  months  from  the  10th  of  Feb- 
ruary, 1868. 

(3)  To  survey  the  whole  reserve  within  ten 
years  from  February  10,  1858. 

(4)  To  have  a  connection  with  some  road 
leading  to  the  Mississippi  or  gulf  of  Mexico 
within  ten  years  from  February  10,  1858. 

( 5 )  That  the  company  shall  have  finished  and 
♦229]  in  running  *order  at  least  twenty-five 
miles  of  their  roaS  within  one  year  after  it  is 
connected  with  certain  other  roads  mentioned 
in  the  act,  and  at  least  fifty  miles  every  two 
years  thereafter  until  the  road  is  completed. 

( C)  That  the  right  to  acquire  lands  from  the 
state  by  donation  shall  cease  at  the  expiration 
of  fifteen  years  from  February  10,  1858. 

The  first  two  conditions  were  performed 
within  the  time  prescribed.  These  points  are 
covered  by  the  averments  of  the  bill.  The  time 
limited  for  the  performance  of  tlie  third  and 
fourth  Is  extended  from  February  10,  1868,  to 
June  10,  1873,  by  adding  the  time  of  the  con- 
tinuance of  the  war,  according  to  the  act  of 
February  18,  1862,  before  referred  to.  When 
the  bill  was  filed  there  were  no  such  roads  as 
those  mentioned  in  the  fifth  condition  with 
which  a  connection  could  be  formed.  The  fif- 
teen years  limited,  by  the  sixth  condition  ex- 
pired February  10,  1873.  The  period  that 
elapsed  during  the  war  is  to  be  added.  That  ex- 
tends the  time  so  much  further. 

The  title  of  the  company  is  therefore  unaffect- 
ed by  the  breach  of  any  condition  annexed  to 
the  grant. 

But  suppose  there  had  been  such  breaches,  as 
is  insisted  by  the  counsel  for  the  appellants,  the 
result  must  still  be  the  same. 

Except  as  to  a  small  portion  of  the  land  in 
question  the  legal  title  is  yet  in  the  state.  What- 
ever may  be  the  right  of  the  company  it  is 
wholly  equitable  in  its  character.  With  a  few 
exceptions,  which  have  no  applicability  in  this 
case,  the  same  rules  apply  in  equity  to  equit- 
able estates  as  are  applied  at  law  to  legal  es- 
tates. They  are  alike  descendible,  devisable, 
alienable  and  barable.  Jickling,  Analogy  of  Es- 
tates, etc.  17;  Croxall  v.  Shererd,  5  Wall.  281, 
18  L.  ed.  577. 

There  is  a  wide  distinction,  between  a  condi- 
tion precedent,  where  no  title  has  vested  and 
none  is  to  vest  until  the  condition  is  performed, 
and  a  condition  subsequent  operating  by  way  of 
defeasance.  In  the  former  case  equity  can  give 
230*]  *no  relief.  The  failure  to  perform  is  an 
inevitable  bar.  No  right  can  ever  vest.  The  re- 
sult is  very  difi'erent  where  the  condition  is  sub- 
sequent. There  ec^uity  will  interpose  and  relieve 
against  the  forfeiture  upon  the  principle  of 
compensation,  where  that  principle  can  oe  ap- 
plied, giving  damages,  if  damages  should  be 
given,  and  the  proper  amount  can  be  ascer- 
tained. Wells  V.  Smith,  2  Edw.  Ch.  78;  Beaty  v. 
Harkey,  2  Sm.  &  M.  563.  By  the  common  law 
a  freehold  estate  could  not  be  created  without 
livery  of  seisin,  and  it  could  not  be  determined 
without  some  aet  in  pais  ot  equal  notoriety. 
Conditions  subsequent  are  not  favored  in  the 
law,  4  Kent.  Com.  129,  and  when  they  are 
sought  to  be  enforced  in  an  action  at  law,  there 
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must  have  been  a  re-entry,  or  something  equiv- 
alent to  it,  or  the  suit  must  fail.  The  right  to 
sue  at  law  for  the  breach  is  not  alienable.  The 
action  must  be  brought  by  the  grantor  or  some 
one  in  privity  of  blood  with  him.  Nicoll  v.  R. 
Co.  12  N.  Y.  121;  Ludlow  v.  R.  Co.  12  Barb. 
440;  Webster  v.  Cooper,  14  How.  488.  In  Dum- 
pors*  Case,  4  Co.  119,  it  was  decided  that  a  con- 
dition not  to  aliene  without  license  is  finally 
determined  by  the  first  license  given. 

Here  the  controlling  consideration  is,  that 
the  performance  of  all  the  conditions  not  per- 
formed was  prevefited  by  the  state  herself.  By 
plunging  into  the  war,  and  prosecuting  it,  she 
confessedly  rendered  it  impossible  for  the  com- 
pany to  fulfill  during  its  continuance.  This  is  al- 
leged in  the  bill,  and  admitted  by  the  demurrer. 

The  rule  at  law  is^  that  if  a  condition  subse- 
quent be  possible  at  the  time  of  making  it,  and 
becomes  afterwards  impossible  to  be  complied 
with,  by  the  act  of  God,  or  the  law,  or  the 
grantor,  the  estate  having  once  vested,  is  not 
thereby  devested,  but  becomes  absolute.  Co. 
Litt.  206  a,  208  b ;  2  Bl.  Com.  156 ;  4  Kent,  Com. 
130.  The  analogy  of  that  rule  applied  here 
would  blot  out  these  conditions.  But  this  would 
be  harsh  and  work  injustice.  Equity  will,  there- 
fore, not  apply  *the  principle  to  that  [*231 
extent.  It  will  regard  the  conditions  as  if  no 
particular  time  fot  performance  were  specified. 
In  such  cases  the  rule  is  that  the  performanoe 
must  be  within  a  reasonable  time.  Hoyden  v. 
moughton,  5  Pick.  528;  4  Kent,  Com.  126,  126; 
Com's.  Dig.  Condition,  G,  5.  We  are  clear  in 
our  conviction  that,  under  the  circumstanoes, 
a  reasonable  time  for  performance  had  not 
elapsed  when  this  bill  was  filed.  As  the  state, 
by  the  act  of  July  27,  1870,  created  the  South- 
ern Transcontinental  Railroad  Company,  and 
authorized  that  company  to  ''purchase  the 
rights,  franchises  and  property  of  the  Memphis, 
El  Paso,  &  Pacific  Railroad  Company,"  it  will 
be  but  right  to  allow  a  reasonable  time  for  that 
purchase  to  be  made,  if  such  an  arrangement 
can  be  eff'ected,  and  for  the  vendee  thereafter 
to  perform  all  that  was  incumbent  upon  the 
Memphis,  El  Paso,  &  Pacific  Railroad  Company 
by  its  charter  and  the  supplementary  and 
amendatory  acts.  If  that  arrangement  cannot 
be  made,  the  latter  company  will  have  the  right 
to  provide  otherwise  for  the  fulfillment  of  its 
obligations  to  the  state  within  such  time,  and 
thus  consummate  its  inchoate  title  to  the  lands 
within  the  reservation.  Either  will  be  in  ac- 
cordance with  the  principles  of  reason  and  jus- 
tice, and  within  the  spirit  of  well  ccmsidered 
adjudications.  Walker  v.  Wheeler,  2  Conn.  299 ; 
Beaty  v.  Harkey,  2  Sm.  &  M.  563;  Moss  v.  Mat- 
thews, 3  Ves.  279;  Bamardiston  v.  Fane,  2 
Vern.  366;  Popham  v.  Bampfeild,  1  Vem.  83; 
Wake  V.  Wake,  3  Bro.  Ch.  255;  Taylor  v.  Pop- 
ham,  1  Bro.  Ch.  168;  1  Bac.  Abr.  642;  1  Madd. 
Ch.  Pr.  41,  42;  Bank  v.  Smith,  3  Gill  &  J.  265. 

Both  parties  will  thus  be  put  in  the  same  sit- 
uation, as  near  as  may  be,  as  if  the  breaches 
had  not  occurred.  Neither  will  be  subjected  to 
any  serious  hardship.  The  state,  by  her  own 
acts,  has  lost  the  benefits  of  an  earlier  comple- 
tion of  the  work.  The  company  has  lost  the 
income  which  it  might  have  enjoyed,  and  has 
doubtless  been  thrown  into  embarrassments  it 
would  have  escaped.  The  circumstances  do  not 

83  U.  8. 


1871 


United  States  v.  Huckabec. 


4l4-4dd 


call  for  a  severe  application  of  the  rules  of  law 
upon  either  side. 

232*]  *6reache8  of  such  conditions  may  be 
waived  by  the  grantor  expressly  or  in  pais'. 
Dumpor's  Case,  1  Sm.  L.  Cas.  85,  Am.  n.  Such 
waiver  is  expressed  in  the  statutes  relating  to 
the  subject,  to  which  we  have  referred,  except 
the  act  creating  the  Transcontinental  Company, 
and  there  it  exists  by  the  clearest  implication. 

That  the  act  of  incorporation  and  the  land 
grant  here  in  question  were  contracts,  is  too 
well  settled  in  this  court  to  require  discussion. 
Fletcher  v.  Peck,  C  Cranch,  137 ;  N.  J.  v.  Wil- 
«m,  7  Cranch,  166 ;  Dartmouth  Coll.  v.  Wood- 
ward, 4  Wheat.  518;  Bank  v.  Knoop,  16  How. 
369.  As  such,  they  were  within  the  protection 
of  that  clause  of  the  Constitution  of  the  United 
States  which  declares  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts. 
The  Ordinance  of  1869,  and  the  constitution 
adopted  in  that  year,  in  so  far  as  they  concern 
the  question  under  consideration,  are  nullities, 
and  may  be  laid  out  of  view.  Von  Hoffman  v. 
Quincy,  4  Wall.  535,  18  L.  ed.  403.  When  a 
state  becomes  a  party  to  a  contract,  as  in  the 
case  before  us,  the  same  rules  of  law  are  applied 
to  her  as  to  private  persons  under  like  circum- 
stances. When  she  or  her  representatives  are 
properly  brought  into  the  forum  of  litigation, 
neither  she  nor  they  can  assert  any  right  or  im- 
munity as  incident  to  her  political  sovereignty. 
Curran  v.  Arkansas,  15  How.  308. 

A  case  more  imperatively  den^nding  the  ex- 
ercise of  jurisdiction  in  equity  could  hardly  be 
imagined  than  that  presented  in  this  bill.  Should 
the  interposition  invoked  be  refused,  doubtless 
the  reservation  would  speedily  be  thatched  over 
with  adverse  claims.  A  cloud  would  not  only 
be  thrown  upon  the  title  of  the  company,  but 
the  time,  litigation,  labor  and  expense  involved 
in  the  vindication  of  its  rights,  would  very 
greatly  lessen  the  value  of  the  grant  and  ma- 
terially delay  the  progress  of  the  work  it  was 
intended  to  aid.  The  injury  would  be  irrepar- 
able. It  is  the  peculiar  function  of  a  court  of 
equity  in  a  case  like  this  to  avert  such  results. 

It  has  been  insisted  that  those  holding  ad- 
Terse  claims  should  have  been  brought  into  the 
233*]  case  as  parties.  They  'are  too  numer- 
ous for  that  to  be  done.  An  application  was 
made  to  one  of  the  defendants  for  a  list  of  their 
names,  and  it  was  not  given.  The  important 
questions  which  have  arisen  between  the  appel- 
lants and  the  company  can  all  be  properly  de- 
termined without  the  presence  of  other  parties 
than  those  before  us. 

The  parties  referred  to  are  sufficiently  repre- 
sented for  the  purposes  of  this  litigation  by  the 
governor  and  the  commissioner  of  the  general 
land  office.  We  feel  no  difficulty  in  disposing 
of  the  case  as  it  is  presented  in  the  record. 

There  are  other  points,  ably  maintained  by 
the  learned  coimsel  for  the  appellants,  to  which 
we  have  not  adverted.  They  are  sufficiently  an- 
swered by  what  has  been  said.  It  would  ex- 
tend this  opinion  unnecessarily,  and  could  serve 
ao  useful  purpose,  specifically  to  consider  them. 

The  Circuit  Court  decided  correctly.  The  de- 
cree appealed  from  is  affirmed. 

Mr.  Justice  Davis,  dissenting: 

I  am  constrained  to  enter  my  dissent  to  the 
opinion  and  judgment  of  the  court  in  this  case, 
16  Wall. 


for  the  reason  that  this  suit,  although  in  form 
otherwise,  is  in  effect  against  the  state  of 
Texas.  The  object  which  it  seeks  to  obtain 
shows  this  to  be  so,  which  is  to  deprive  the 
state  of  the  power  to  dispose,  in  its  own  way, 
of  its  public  lands,  and  tnis  object,  by  the  de- 
cision just  rendered,  is  accomplished.  In  my 
judgment  the  bill  should  have  been  dismissed, 
because  the  state  is  exempt  from  suit  at  the  in- 
stance of  private  persons,  and  on  the  face  of  the 
bill  it  is  apparent  that  the  state  is  arraigned  as 
a  defendant. 

I  am  authorized  to  sa^  that  Mr.  Chief  Jus- 
tice Chajie  concurs  in  this  dissent. 

Mr.  Justice  Hunt  did  not  hear  the  argument 
in  this  case  and  did  not  participate  in  its  de- 
cision 


♦UNITED  STATES,  Francis  S.  Lyon  [♦414 
et  al.,  Plffs,  in  Err, 

V. 

GRAY  HUCKABEE  ei  al. 

(See  S.  C.  16  Wall.  414-436.) 

Confiscation — unnecessary  proceeding — want  of 
jurisdiction — effect  of, 

1.  Where  property  Is  seized,  sold  and  conveyed, 
by  the  order  of  the  rresldent,  as  used  In  the  insur- 
rectioD,  and  the  conveyance  so  made  has  been  con- 
firmed by  an  act  of  Congress,  further  proceedings 
for  Its  condemnation  are  Inadmissible,  and  the 
court  has  no  Jurisdiction  of  them. 

2.  Such  suit  cannot  be  prosecuted  to  confirm  the 
title  or  to  remove  a  cloud  upon  the  title  of  the 
grantees  under  the  United  States. 

3.  The  plaintiffs.  If  disturbed  In  their  possession 
of  the  premises,  have  a  plain,  adequate,  and  com- 
plete remedy  at  law. 

4.  Where  a  court  has  no  Jurisdiction  of  a  case, 
the  correct  practice  Is  to  dismiss  the  suit. 

5.  But  a  different  rule  prevails  In  an  appellate 
court  In  cases  where  the  subordinate  court  was 
without  Jurisdiction  and  has  given,  improperly, 
affirmative  relief.  In  such  a  case  the  Judgment  or 
decree  In  the  court  below  must  be  reversed. 

[No.  202.] 

Argued  Apr,  4,  1813,      Decided  Apr.  15,  187 S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 

The  history  and  facts  of  this  case,  which  was 
brought  in  the  court  below,  are  fully  stated  by 
the  court. 

Messrs.  F.  Phillips  and  F.  8.  Lyon,  for 
plaintiffs  in  error: 

To  prove  that  the  corporation  acted  under  du- 
ress, the  case  is  made  to  rely  upon  the  evidence 
of  a  single  corporator,  and  when  he  is  asked  if 
the  other  corporators  may  not  have  been  in- 
duced to  pass  the  resolution  authorizing  a  sale 
by  other  influences  than  such  as  he  stated  to 
have  actuated  him,  he  admits  that  they  may 
have  been. 

On  this  flimsy  evidence  these  claimants  have 
obtained  a  decree  vesting  in  them  a  title  and 
possession,  to  this  valuable  property,  ignoring 
the  rights  and  obligations  of  the  corporation, 
without  accounting  for  the  large  sum  which 
they  received  and  used  in  payment  of  their  debts ; 

467 


H14-^36 


Supreme  Court  op  the  United  States. 


Dec.  Term, 


and  this  decree  was  obtained  in  a  court  exercis- 
ing the  judicial  powers  of  the  United  States. 

Tliat  the  circumstances  stated  do  not  fall 
within  any  legal  definitions  of  duress,  see, 

Broton  v.  Pierce,  7  Wall.  214,  19  L.  ed.  136; 
Baker  v.  Morton,  12  Wall.  150, '20  L.  ed.  262; 
1  Pars.  Cont.  319;  1  Story,  Eq.,  §  239;  Barrett 
V.  French,  1  Conn.  354. 

Tlie  case  of  Foahay  v.  Ferguson,  5  Hill,  154, 
relied  upon  by  the  other  side,  and  which  car- 
ries this  doctrine  to  its  greatest  length,  is  no 
bupport  to  the  present  case.  "I  do  not  intend  to 
say  (says  the  judge)  that  a  man  can  avoid  his 
bond  on  the  ground  that  it  was  procured  by  an 
'  illegal  distress  on  his  goods ;  but  I  entertain  no 
doiwt  that  a  contract  procured  by  threats  and 
fears  of  battery,  or  the  destruction  of  prop- 
erty, may  be  avoided  on  the  ground  of  duress." 
In  this  case  there  was  no  destruction  threat- 
ened, but  only  in  precedent,  which  may  be  lik- 
ened to  a  distress. 

But  if  duress  iii  fact  existed,  this  would  not 
make  the  conveyance  void,  but  voidable  only; 
and  the  bona  fide  purchaser  for  valuable  con- 
sideration without  notice,  would  hold  the  es- 
tate against  the  original  grantor. 

Fletcher  ▼.  Peck,  6  Cranch,  133;  Bean  ▼. 
Smith,  2  Mas.  252,  272;  Somes  y.  Brewer,  2 
Pick.    184;  Wood  v.  Mann,  1  Sumn.  509. 

In  such  transactions  if  the  party  on  whom 
the  duress  has  been  practiced  stands  by  and  al- 
lows the  defendants'  purchase,  this  will  bar  his 
right  of  recovery.  Much  less  will  he  be  per- 
mitted to  recover  when,  on  inquiry  made  by  the 
intended  purchaser,  he  advises  him  that  his 
title  is  good. 

Doolitile  v.  McCullough,  7  Ohio  St.  307. 

If  a  party  seeks  to  set  aside  his  conveyance 
rather  than  to  alhrm  it,  he  can  only  do  so  by  a 
restoration  of  the  consideration  received  for  it. 

Harding  v.  Handy,  11  Wheat.  103;  Adams 
£q.  (Marg.),  191;  Norton  v.  Young,  3  Me.  33; 
Gushing  v.  Wyman,  38  Me.  591;  Cook  v.  Qil- 
tnan,  34  N.  H.  556. 

Suppose  the  deed  from  the  corporation  could 
be  avoided,  this  could  only  be  done  by  the  cor- 
poration itself.  Where  fraud  or  duress  is  set 
up,  it  is  not  sufficient  that  the  individual  cor- 
porators are  the  actors. 

It  is  much  insisted  upon  that  the  deed  was 
absolutely  void,  because  the  confederate  states 
were  incapable  of  being  a  grantee ;  "That  it  was 
not  a  person  or  legal  entity,  and  being  engaged 
in  rebellion,  was  opposed  by  law  as  w^l  as 
arms,  throughout  the  United  States." 

This,  bo  it  remembered,  is  claimed  by  parties 
who,  in  urging  their  claim,  aver  that  they  aided 
and  abetted  in  the  rebellion  carried  on  by  this 
nameless  thing,  acknowledged  their  allegiance, 
and  thus  recognized  it  as  their  legitimate  gov- 
ernment. 

If,  incapable  in  reference  to  a  deed  for  land, 
it  was  equally  incapable  of  being  a  party  to 
any  contract  whatever;  and  yet  we  know  as  a 
fact,  that  the  government  of  the  United  States, 
has  been  maintaining  suits  in  foreign  coimtries 
as  the  successor  of  the  confederate  states, 
ard  claiming  rights  through  them,  and  it  has 
ccrarfd  into  the  treasury  millions  of  money 
derived  from  property  sold  to  them. 

It  i%  too  late,  if  ever  it  was  soon  enough  to 
raise  •Jhe  question:  for  this  court,  as  early  as 
1868  ia  the  case  of  Thorington  v.  Smith,  8 
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Wall.  9,  19  L.  ed.  363,  described  the  confederate 
states  as  "a  government  called  by  publicists  a 
government  de  facto,  but  more  aptly  denomin- 
ated a  government  of  paramount  force;"  and 
repeated  decisions  have  since  affirmed  the  same 
principle. 

The  plea  that  the  conveyance  was  void  be- 
cause tnere  was  no  grantee  capable  in  law  of 
receiving  it,  cannot  be  made  where  the  con- 
tract has  been  fully  executed.  In  this  case  par- 
ties engaged  in  the  rebellion  ask  to  treat  their 
conveyance  as  void,  when  made  in  favor  of  the 
government  carrying  on  the  rebellion. 
Assignments  of  Error. 

1.  The  court  was  without  jurisdiction  for 
want  of  a  seizure  of  the  premises. 

2.  Because  the  property  had  already  vested 
in  the  United  States  by  capture  from  the  con- 
federate states. 

3.  There  is  error  in  the  admission  and  rejec- 
tion of  evidence  as  stated  in  the  bill  of  excep- 
tions. 

4.  There  is  error  in  the  decree  in  favor  of 
Huckabee  and  the  other  corporators. 

5.  If,  as  the  court  held,  the  premises  were 
not  subject  to  condemnation,  and  so  dismissed 
the  libel,  it  had  no  authority  to  decide  on  the 
conflicting  title  of  the  adverse  claimants,  but 
could  only  order  restoration  of  the  possessions 
to  the  party  from  whom  it  was  taken. 

6.  If  the  court  had  jurisdiction,  then  there 
should  have  been  a  decree  of  condemnation. 

It  is  no  objection  to  the  question  of  juris- 
diction, that  it  is  now  raised  by  the  party  who 
invoked  it. 

Capron  v.  Van  Noorden,  2  Cranch,  126 ;  Dred 
Scott  v.  Sandford,  19  How.  393,  15  L.  ed.  691. 

If  the  court  should  hold  that  there  was  juris- 
diction in  the  court  below,  and  the  case  as  pre- 
pared does  not  authorize  them  to  review  the  de- 
cree on  the  evidence,  then  the  court  should  re- 
verse for  a  new  trial.  The  parties  made  an 
agreement,  sanctioned  by  the  court,  that  the 
case  was  to  be  reviewed  by  this  court  on  the 
law  and  evidence,  and  their  mistake  ot  enter- 
ing upon  such  agreement  will  not  be  uTiowea  to 
work  a  forfeiture  of  rights. 

Burr.  v.  R,  Co.  I  Vfall.  99,  17  L.  f;d.  661 ; 
Armstrong's  Foundry,  6  Wall.  769,  '.0  L.  ed. 
884;  Flanders  v.  Tweed,  9  Wall.  431,  19  L.  ed. 
680;  Graham  v.  Bayne,  18  How.  62,  15  L.  ed. 
266. 

Mr,  Jolin  T.  Morgan,  for  defc/idants  in 
error : 

The  act  of  Mar.  3,  1865,  if  applicable  to  the 
case,  regulates  the  powers  and  duties  of  the 
court. 

The  finding  of  the  court  was  general.  There 
was  no  special  finding  as  to  the  facts.  The  rec- 
ord does  not  disclose  what  facts  were  found  by 
the  court.  The  judge  found  t)ie  issues  joined 
in  favor  of  the  claimants,  Huckabee  and  his  as- 
sociates, upon  all  the  evidence  submitted  to  the 
court.  This  general  finding  is  final  and  conclu- 
sive between  the  parties. 

Miller  v.  Ins.  Co.  12  Wall.  285,  20  L.  ed.  398. 

The  rule  stated  in  Barth  v.  Clise,  12  Wall. 
400,  20  L.  ed.  393,  applies  to  this  case.  "The 
plain tifif  in  error,  according  to  its  own  showing, 
nas  not  the  shadow  of  a  right  to  recover 
against"  these  claimants,  even  "conceding  that 
the  court  below  erred  in  all  the  particulars 
complained  of,  the  errors  not  havinj(  done  it  any 
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harm."  It  was  the  evidence  in  Barih  v.  Clise, 
iHpra,  that  established  that  the  case  was  in- 
herently defective,  and  that  the  defect  was  in- 
curable and  inevitably  fatal.  The  pleadings 
were  good  enough,  but  all  the  evidence  was  set 
oat  in  the  record,  and  so  it  appeared  conclusive- 
ly that  the  plaintiff  had  no  right  to  recover.  All 
the  evidence  is  set  out  in  this  record,  and  it  ap- 
pears conclusively  that  the  United  States  has 
no  cause  of  action  against  Huckabee  and  his  as- 
sociates, who  have  the  title  to  this  land  as 
against  all  the  other  parties  to  this  proceeding. 
We  think  it  cannot  admit  of  serious  question 
that  this  amended  libel,  on  the  facts  stated  in 
it,  destroys  the  case  made  in  the  original  libel 
for  confiscation  and  condemnation  of  this  prop- 
erty, and  that  this  is  an  attempt  to  employ 
highly  penal  st&tutes,  which  provide  summary 
and  extraordinary  procedure  for  the  purpose  of 
securing  to  a  purchaser  from  the  government, 
judicial  confirmation  of  a  title  of  property  in 
favor  of  a  private  citizen. 

If  the  act  of  Dec.  15,  1856,  amounts  to  any- 
thing, it  must  devest  the  United  States,  as  well 
as  its  vendee,  of  all  right  to  proceed  against  this 
land,  to  condemn  and  confiscate  it  under  the 
acts  of  1861  and  1862.  No  court  can,  at  this 
time,  declare  that  this  property  is  now,  by  rea- 
son of  its  ownership,  m  such  relation  to  the 
government  of  the  United  States  that  it  is  lia- 
ble to  be  confiscated  and  condemned  if  the  title 
has  been  transferred  to  Mr.  Lyon. 

This  is  not  a  proceeding  purely  in  rem.  It  is 
also  a  personal  proceeding.  The  oifense  of  the 
owner  is  made  the  ground  of  confiscation  in  the 
original  libel.  In  every  aspect  of  the  case,  the 
pardoning  power  extends  to  the  alleged  grounds 
of  forfeiture,  and  this  was  exercised  in  favor  of 
the  claimants  before  the  government  caused  any 
proceedings  to  be  commienced  against  this  prop- 
<^rty.  The  President,  through  Gen.  Swayne, 
seized  that  which  it  had  released  from  all  pen- 
alties and  forfeitures  by  its  previous  pardon, 
granted  to  the  claimants. 

We  think  that,  for  the  reasons  above  stated, 
it  is  impossible  that  any  proceeding  can  now  be 
tustained,  at  the  instance  of  the  United  States, 
to  confiscate  and  condemn  this  property;  and 
we  think  it  clear,  also,  that,  under  the  allega- 
tions of  the  original  and  amended  libels,  no  de- 
cree of  condemnation  or  confiscation  of  these 
lands  could  be  rendered  by  any  court  in  con- 
formity to  the  acts  of  Aug.  5,  1861,  and  July 
17, 1862,  on  which  alone  this  libel  and  amended 
libel  are  based. 

It  is  alleged  in  the  libel  that  the  confederate 
•Utes  owned  the  property.  The  facts  which  are 
supposed  to  establish  this  ownership  are  very 
carefully  set  f«rth  in  the  amended  libel.  If  this 
allegation  is  not  proven,  then  the  cause  of  for- 
feiture, as  alleged,  is  not  true.  Could  the  con- 
federate states  acquire  title  to  lands  conveyed 
to  it  CO  nomine  by  deed  ? 

The  power  of  the  confederate  states  to  ac- 
<iuire  title  to  lands  must  depend  on  their  being 
the  government,  or  a  body  politic,  or  corporate. 
Without  some  such  attribute,  they  are  not  a 
person  or  legal  entity,  within  the  meaning  of 
♦he  law.  No  legal  authority  for  their  existence 
GUI  he  found.  It  was  the  name,  merely,  of  bel- 
ligerents, engaged  in  a  war  of  rebellion,  and  as 
9uch  opposed  by  law,  as  well  as  with  arms, 
throughout  the  United  States. 
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U,  S.  V.  Kechler,  9  Wall.  pp.  86,  87,  19  L.  ed. 
675;  Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227 ; 
and  the  doctrines  above  stated  are  re-affirmed 
in  the  Legal  Tender  Cases,  12  Wall.  457,  20  L. 
ed.  287,  and  are  applied  to  the  decrees  of  con- 
federate courts. 

And  so  it  is  established,  that  the  "  confeder- 
ate states  of  America"  could  neither  acquire 
nor  transfer  real  estate  by  the  acta  of  their  Con- 
gress, or  by  the  decrees  of  their  court,  nor  could 
existing  states,  while  engaged  in  the  rebellion, 
transfer  property  held  by  them  before  the  war. 

No  government  can  acquire  title  to  lands,  ex- 
cept in  accordance  with  its  own  laws,  and  as 
the  "confederate  states"  have  had  no  valid  laws, 
they  were  incapable  of  acquiring  titles  to  lands. 
As  they  had  no  legal  existence  as  a  government, 
or  body  politic  or  corporate,  they  could  not  ac- 
cept a  deed. 

Therefore,  the  allegations  in  the  libel  that 
these  lands  belonging  to  the  confederate  states, 
is  not  sustained  by  the  proof,  and  cannot  be 
true  in  law 

If  the  title  to  this  land  passed  by  the  deed  of 
Sept.  17,  1863,  from  the  claimants  to  the  con- 
federate states,  it  does  not  follow  that  the  title 
passed  to  the  United  States  by  capture.  The 
act.  of  Mar.  12,  1863,  "for  the  collection  of 
abandoned  property,"  etc.,  contains  no  provis- 
ion in  reference  to  captured  or  abandoned  lands. 
The  disposal  of  abandoned  lands  was  provided 
for  in  the  act  of  July  2,  1864,  which  amended 
the  for^ier  act  in  this  and  other  particulars; 
but  by  this  act  no  provision  was  made  for  the 
sale  of  abandoned  lands,  but  only  for  the  lease 
of  them  for  periods  not  exceeding  twelve 
mouths.  The  2d  section  of  the  act  of  July  2, 
1864,  very  clearly  shows  that  lands  were  not  in- 
cluded in  the  terms  "captured  or  abandoned 
property"  found  in  the  act  of  Mar.  3,  1863. 
Nor  were  lands  included  in  the  proviso  to  the 
1st  section  of  said  act.  The  language  of  the 
2d  section  of  the  act  of  July  2,  1864,  is:  "In 
addition  to  the  captured  and  abandoned  prop- 
erty to  be  received  and  disposed  of  as  provided 
in  said  acts,  the  said  agents  shall  take  charge 
of  and  lease  for  periods  not  exceeding  twelve 
months,  the  abandoned  lands,"  etc.,  etc. 

The  term  "captured"  is  not  applied  to  lands 
in  either  of  the  said  acts  of  Congress.  The  pro- 
viso to  the  1st  section  of  the  act  of  Mar.  3,  1863, 
only  excepts  movable  property  from  the  power 
of  the  special  agents  to  receive  and  collect  aban- 
doned or  captured  property,  and  so,  in  the  part 
of  the  act  conferring  the  right  to  receive  and 
collect  as  well  as  in  the  exception  stated  in  the 
proviso,  lands  are  not  included. 

At  the  time  the  sale  of  this  land  was  made  by 
Gen.  Swayne  to  Mr.  Lyon,  Feb.  3,  1866,  there 
was  no  statutory  provision  made  by  Congress 
for  the  disposal  of  lands  captured  from  the  con- 
federate states,  unless  the  statutes  above  cited 
applied  to  them.  If  those  statutes  applied,  the 
lands  could  not  have  been  sold  under  their  pro- 
visions, as  they  only  provided  for  a  lease  of 
them. 

Title  by  capture  can  only  apply  to  the  public 
property  of  the  enemy.  If  that  property  is  im- 
movable, the  mere  capture  does  not  change  the 
title. 

In  the  act  Aug.  6,  1861,  Congress  defined  the 
lawful  subjects  of  prize  and  capture.  These 
subjects  include  lands,  and  subject  them  to  con- 
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demnation  and  sale,  whether  "captured,"  or 
"seized,"  in  the  courts  of  the  United  States.  In 
the  section  under  consideration  here,  they  plain- 
ly refer  to  the  property  taken  on  land  as  well  as 
on  water,  and  the  duties  prescribed  to  the  Pres- 
ident include  the  taking  of  this  property  by 
civil  process  as  well  as  by  naval  or  military 
force  and  sanction,  providing  for  confiscation 
and  condemnation  in  civil  courts,  without  re- 
gard to  the  mode  of  seizure. 

Ins,  Co.  V.  U,  8.  6  Wall.  759,  IS  L.  ed.  879; 
Morris  v.  U.  8,  7  Wall.  578, 19  L.  ed.  281 ;  Flem- 
ing V.  Page,  9  How.  603;  U.  8,  v.  Hay  ward,  2 
Gall.  485;  The  Thomas  Oihhons,  8  Cranch,  421; 
Brown  v.  U,  8,  8  Cranch,  121 ;  Jecker  v.  Mont- 
gomery, 13  How.  512. 

The  whole  state  of  Texas  was  as  much  cap- 
tured** during  the  war,  and  as  much  "surren- 
dered" at  its  close  as  the  lands  known  as  the 
*'Briarfield  Iron  Works."  All  the  public  lands 
in  Texas  belonged  to  the  state  and  were  a  part 
of  the  resources  pledged  by  Texas  to  carry  on 
the  war  erf  the  rebellion.  It  will  scarcely  be  con- 
tended that  such  capture  or  such  surrender 
passed  the  title  of  these  public  lands  to  the 
United  States.  And  yet  Texas  remained  a  sov- 
ereign during  the  war,  and  during  that  period 
could  convey  its  lands  to  its  own  people. 

Texas  v.  White,  7  Wall.  741,  19  L.  ed.  242. 

Congress,  in  its  dealings  with  captured  and 
abandoned  lands,  has  clearly  indicated  its  pur- 
pose not  to  declare  them  lawful  subjects  of 
prize  and  capture,  in  the  sense  that  these  terms 
apply  to  captures  of  movables  from  an  enemy, 
that  are  used  in  military  operations. 

The  policy  of  Congress  was  to  seize  and  se- 
quester the  property  of  rebels,  to  induce  them 
it)  abandon  the  rebellion,  and  to  prevent  its  be- 
ing used  so  as  to  add  strength  to  the  military 
arm  of  the  rebellion. 

This  was  a  wise  and  humane  policy,  and  ac- 
corded with  the  established  rule  of  national 
law:  "that  lands  are  never  confiscated;  but 
where  the  income  of  the  estate  would  otherwise 
be  sent  out  of  the  country,  or  used  within  it  in 
case  of  insurrection,  to  augment  the  resources 
of  either  private  or  public  wealth  of  the  enemy, 
it  may  be  sequestered  during  the  pending  of 
the  war,  without  any  breach  of  international 
usage." 

1  Phillim.  Int.  L.  140  (135) ;  3  Vatt.  3,  eh. 
B.  sec.  76 ;  1  Bynk.  ch.  7. 

The  government  is  bound  by  this  policy,  and 
by  this  rule  of  international  law. 

If  any  interest  in  lands  pass  to  the  govern- 
ment by  mere  capture,  it  was  only  such  inter- 
est as,  under  the  rule  of  national  law  above 
stated,  it  would  have  acquired  under  ordinary 
warfare. 

The  government  of  the  United  States  has  al- 
ways held  itself  bound  to  respect  its  own  laws 
and  Constitution,  as  well  as  that  part  of  the 
laws  of  nations  to  which  it  has  given  its  sanc- 
tion in  treaties,  in  judicial  decisions,  and  in  the 
course  of  its  political  administration. 

La  Jeune  Eugenie,  2  Mason,  462 ;  McLane  v. 
U.  8,  6  Pet.  404 ;  Woodruff  v.  Trapnall,  10  How. 
267;  Trigg  v.  Drew,  10  How.  222;  Reeside  v. 
U.  8.  Dev.  99;  U.  8,  Bk.  v.  Planter's  Bk.  9 
Wheat.  904;  U.  8,  v.  Barker,  12  Wheat.  659. 

The  statutes  relating  to  confiscation  were  in- 
tended to  be  temporary,  and  ought  not  to  be 
enlarged  by  construction^  or  amended  so  as  to 
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have  a  new  retrospective  effect  or  scope,  after 
the  causes  that  gave  rise  to  them  have  ceased. 

The  Irresistible,  7  Wheat.  551. 

Tlie  laws  of  the  United  States  ought  not  to 
be  so  construed,  if  it  can  be  avoided,  as  to  in- 
fract the  common  principles  and  usages  of 
nations,  on  the  general  doctrines  of  national 
law. 

Talbot  V.  Seeman,  1  Cranch,  1;  Murray  t. 
The  Charming  Betsey,  2  Cranch,  64,  118. 

**No  sequestration  devests  the  property  in 
the  thing  sequestered ;  and  although  it  prevents 
the  owner  from  recovering  the  property  while 
war  continues,  the  mere  restoration  of  peace 
restores  the  right." 

Ga.  V.  Brailsford,  3  Dall  1 ;  Ware  v.  Hylton, 
3  Dall.  199. 

Conquest  changes  the  allegiance  of  the  peo- 
ple. This  war  was  waged  to  restore  the  people 
of  the  rebel  states  to  their  proper  allegiance  and 
to  their  duty. 

Leitensdorfer  ▼.  Webb,  20  How.  176, 15  L.  ed. 
891. 

War  itself  is  not  the  confiscation  of  an  ene- 
my's property,  but  simply  confers  the  right  of 
confiscation. 

Neither  is  capture,  in  conducting  a  war,  a 
confiscation  of  property,  except  of  movables 
for  useful  military  purposes. 

The  power  of  confiscation  is  in  the  legisla- 
ture, and  to  be  exerted  by  the  courts,  as  it  is  al- 
ways a  judicial  question.  Until  the  legislature 
declares  its  will  to  enforce  confiscation,  the 
courts  cannot  decree  it. 

Brown  v.  U.  8.  8  Cranch,  121. 

Congress,  in  dealing  with  insurgent  citizens, 
has  defined  the  confiscations  to  be  enforced, 
and  has  left  it  to  the  courts  alone  to  decide  the 
liability  of  the  property,  the  "seized"  or  "cap- 
tured," to  forfeiture  and  confiscation.  A  gen- 
eral or  a  captain  has  no  such  power,  except  as 
to  movables  captured  from  the  enemy  in  actual 
hostilities. 

Seizure  of  lands,  by  order  of  the  President, 
under  process  in  the  hands  of  a  marshal,  has 
precisely  the  same  effect  as  a  capture  by  a  mili- 
tary organization.  Each  is  done  by  order  of 
the  President,  and  each  is  designed  by  law,  and 
has  alone  the  effect  to  bring  the  property  with- 
in reach  of  the  exercise  of  jurisdiction  by  the 
Federal  courts.  This  is  all  the  President  can 
do  with  such  property.  The  judiciary  must  do 
the  rest. 

The  answer  to  the  original  libel  sets  up  that 
these  claimants  "Received  from  His  Excel- 
lency, Andrew  Johnson,  President  of  the  Unit- 
ed States,  special  pardon  and  full  amnesty  for 
all  past  offenses  connected  with  the  late  war  of 
rebellion  against  the  United  States,  and  that 
each  of  them  has  fully  complied  with  all  the 
terms  and  conditions  of  said  special  pardons,  so 
that  the  same  have  become  complete  and  ef- 
fectual." 

The  pardon  and  amnesty,  granted  to  the 
claimants  by  the  President,  was  complete  and 
effectual  before  any  attempt  was  made  by  the 
government  to  sell  these  lands.  The  pardons 
were  granted  even  before  the  property  was 
seized  by  the  marshal. 

When  those  pardons  were  granted,  the  title 
to  these  lands  was  either  in  Huckabee  and  his 
associates,  or  in  the  confederate  states,  or  in  the 
United  States ;  if  in  the  latter,  the  President  re- 
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stored  it  to  Huckabec  and  his  associates  by  his 
pardon,  unless  some  law  of  the  United  States 

E laced  it  b^ond  his  reach.  There  was  no  such 
iw.  Congress  gave  the  President  the  power 
to  include  in  his  pardon  and  amnesty  any  con- 
dition he  might  deem  expedient  for  the  public 
welfare;  and  this  broad  and  benign  authority, 
suited  to  the  great  work  of  restoring  the  gov- 
ernment to  its  proper  influence  and  rightful 
sway,  had  a  plain. and  direct  reference  to  the 
disposal  by  the  President,  of  property  claimed 
by  the  rebels,  but  forfeited  to  the  United  States. 

U.  8.  V.  Klein,  13  Wall.  128,  20  L.  ed.  519; 
Artnatrong'a  Foundry,  6  Wall.  766,  18  L.  ed. 
.S82. 

If  Ckmgress,  by  any  legislation  subsequent  to 
this  grant  of  pardon,  intended  to  confine  its  ef- 
fects to  narrower  limits  than  it  embraced  when 
it  was  granted,  that  legislation  has  failed  of  its 
purpose.  But  nothing  of  the  kind  was  intended. 
A  release  to  Mr.  Lyon  by  the  act  of  December, 
1866,  was  at  most  a  quitclaim,  and  affirmed 
nothing  in  respect  to  the  title  so  conveyed. 

The  death  of  Washington  M.  Smith,  one  of 
the  claimants,  and  the  results  which  follow  his 
death,  present  the  point  distinctly,  that  the  en- 
tire case  turns  on  the  facts:  1.  Whetlier  the 
title  to  these  lands  passed  by  capture  merely  to 
the  United  States ;  and  2.  Whether  the  pardon 
of  the  President  restored  them  to  their  former 
owners.  If  these  lands  are  not  foimd  to  be  in 
the  first  category,  then  the  death  of  Smith  ter- 
minates the  right  to  confiscate  them.  If  in  the 
second,  the  right  of  forfeiture  is  removed,  and 
the  right  of  the  United  iStates  to  condemn  or 
daim  them  i&  destroyed. 

The  Hiawatha,  2  Black,  692,  17  L.  ed.  485;  2 
BL  Com.  4?1;  Strother  v.  Lucas,  12  Pet.  410; 
Fleming  v.  Page,  9  How.  603. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Pleadings,  in  informations  for  seizures  upon 
land,  or  for  confiscation  of  property,  as  well  as 
in  causes  of  admiralty  or  maritime  jurisdiction, 
or  in  actions  at  law,  or  suits  in  equity,  are  gov- 
^ned  by  certain  well-established  rules  of  prac- 
tice, which  require  that  the  allegations  shall 
correspond  with  the  facts  as  proved,  and  that 
the  information,  as  in  the  case  of  a  .libel,  dec- 
laration, or  bill  of  complaint,  if  filed  in  a  Fed- 
eral court,  shall  show  that  the  court  has  juris- 
diction of  the  cause  of  action.  McKinlay  v. 
Uofrrish,  21  How.  346,  16  L.  ed.  101.  Proper 
parties  in  all  cases  are  also  required;  and  in  all 
cases,  except  where  there  is  a  set-oflf  or  cross- 
action,  the  damages  or  relief  sought,  if  the 
cause  of  action  is  siistained,  should  be  adjudged 
and  awarded  to  the  party  promoting  the  suit 
and  not  to  a  stranger ;  and  if  the  cause  of  action 
is  not  sustained  the  judgment  or  decree  should 
be  for  the  opposite  par^,  whether  respondent 
or  defendant. 

Laws  were  passed  by  Congress  at  the  com- 
mencement of  the  late  rebellion,  to  prevent 
oorobinations  to  oppose  the  laws  of  the  United 
States,  and  to  provide  for  the  confiscation  of 
property  used  in  the  insurrection,  and  to  that 
425^]  end  all  'persons  were  forbidden  by  an 
act  of  Congress  to  "purchase  or  acquire,  sell  or 
give  any  property,  of  whatsoever  kind  or  de- 
scription, with  intent  to  use  or  employ  the  same 
or  suffer  the  same  to  be  used  or  employed  in  aid- 
16WAIX. 


ing,  abetting  or  promoting  such  insurrection  or 
resistance  to  the  laws,  or  any  person  or  persons 
engaged  therein;"  and  the  provision  was,  that 
if  any  person,  being  the  owner  of  any  such 
property,  shall  knowingly  use  or  employ  or  con- 
sent to  the  use  or  employment  of  the  same  as 
aforesaid,  all  such  property  shall  be  law- 
ful subject  of  prize  and  capture  wherever 
fo\md,  and  it  was  made  the  duty  of  the  Presi- 
dent to  cause  the  same  to  be  seized,  confiscated, 
and  condemned.     12  Stat,  at  L.  319. 

Pursuant  to  that  act  the  district  attorney  ex- 
hibited an  information  against  a  certain  tract 
of  land,  therein  described,  containing  three 
thousand  six  hundred  acres,  with  the  improve- 
ments thereon,  known  as  the  Bibb  County  Iron 
Works,  which  belonged  to  the  late  confcKlerate 
states,  and  which,  as  he  alleges,  had  been  pre- 
viously seized  by  the  marshal  under  an  order 
of  seizure  duly  issued ;  and  he  also  alleges  that 
the  property  had  for  several  years  been  know- 
ingly used  and  employed  by  the  owners,  or  with 
their  consent,  in  aiding,  abetting  and  promot- 
ing the  late  insurrection  and  rebellion,  and  in 
aiding,  abetting  and  promoting  persons  engaged 
in  the  insurrection,  rebellion  and  resistance 
to  the  laws  and  authority  of  the  United  States, 
and  that  the  property,  during  those  years,  had 
been  knowingly  used  and  employed  by  the 
owners,  or  with  their  consent,  as  a  place  for  the 
mining  and  manufacturing  of  iron  ore  into  all 
kinds  of  machinery  and  implements  for  mili- 
tary purposes  by  persons  engaged  in  armed  re- 
bellion and  resistance  to  the  laws  and  public 
\uthorities,  contrary  to  the  statute  in  such  case 
made  and  provided.  Service  was  made  and  the 
present  defendants  appeared  and  claimed  to  be 
the  true  and  lawful  owners  of  the  property 
and  they  deny  in  separate  and  distinct  articles 
in  the  answer  every  material  allegation  of  the 
information.  Apart  from  that  they  also  allege 
that  they  have  severally  'received  spe-  [•426 
cial  pardon  and  full  amnesty  from  the  Presi- 
dent for  all  past  offenses  connected  with  the 
late  war  of  the  rebellion,  and  that  they  respect- 
ively have  fully  complied  with  all  the  terms  and 
conditions  of  the  several  pardons,  and  therefore 
that  the  property  should  be  restored  to  them  as 
the  rightful  owners. 

Prior  to  the  rebellion  the  property  in  question 
was  owned  by  a  corporation  known  as  the  Bibb 
County  Iron  Company,  and  it  appears  that 
<he  present  plaintiffs,  at  this  stage  of  th«  litiga- 
tion, entered  their  appearance  in  the  suit,  and 
being  admitted  to  become  parties  and  make 
claim,  they  allege  that  the  property  belongs 
to  them  as  the  joint  owners  of  the  same;  that 
the  original  owners  sold  the  property  to  the  late 
confederate  states  for  the  sum  of  $600,000,  and 
then  and  there  received  payment  in  full  for  the 
same,  and  executed  to  the  grantees  a  title  deed 
of  the  premises  with  full  covenants  of  warran- 
ty, and  that  the  purchasers  took  full  possession 
of  the  property  with  all  the  appurtenances  ap- 
pertaining to  the  same ;  and  th^  also  aver  that 
the  grantors  were  fully  advised  of  the  objects 
and  purposes  for  which  the  property  was  pur- 
eliased,  which  were  to  furnish  the  grantees 
vith  iron  to  be  used  in  manufacturing  arms  and 
nunitions  of  war  to  be  used  in  prosecuting  the 
-ebellion,  and  that  the  same  was  held,  used,  oc- 
nipied  and  enjoyed  by  the  grantees  as  the  un- 
disputed owners  until  the  same  was  captured 
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by  our  military  forces,  having  been  used 
throughout  that  period  as  the  efficient  means 
of  furnishing  iron  for  arms,  cannon  balls  and 
shells ;  that  the  property  was  subsequently  cap- 
tured from  the  confederate  states  by  our  mili- 
tary forces  and  was  put  up  and  sold  at  public 
auction  by  tlie  assistant  commissioner  of  the 
bureau  of  refugees,  freedmen,  and  abandoned 
lands,  who  was  authorized  and  lawfully  em- 
powered to  sell  and  convey  the  same  in  that 
manner,  and  that  the  plaintiff  claimants,  or  one 
of  them,  in  behalf  of  himself  and  the  others, 
became  the  purchasers  for  the  sum  of  $45,000, 
that  being  the  highest  and  best  bid  made  for  the 
same,  and  that  the  said  commissioner,  being 
thereto  duly  authorized  by  the  President  and 
427*]  'Secretary  of  the  Treasury,  conveyed  the 
property  to  the  plaintiff  claimants. 

Beyond  doubt  those  allegations  were  entirely 
inconsistent  with  the  theory  of  the  original  in- 
formation, as  they  show  that  the  property,  at 
the  time  the  information  was  filed,  was  vested 
in  the  grantees  of  the  United  States,  by  virtue 
of  a  deed  duly  executed,  and  given  for  a  valu- 
able consideration  paid  by  the  purchasers,  who, 
it  is  admitted,  have  never  committed  any  such 
acts  of  forfeiture  as  those  charged  in  the  infor- 
mation. Allegations  of  the  kind,  however,  are 
not  sufficient  without  proof  to  oust  the  juris- 
dicti<m  of  the  court.  But  the  district  attorney 
subsequently  filed  an  amended  information,  and 
he  also  alleges  that  the  property  was  captured 
from  the  confederate  states,  and  that  the  same 
was  seized  by  order  of  the  President,  and  that 
it  was,  by  his  order  and  that  of  the  Secretary 
of  the  Treaaury,  sold  to  the  highest  bidder  as 
captured  property  belonging  to  the  United 
States,  and  that  the  same  was  purchased,  as 
aforesaid,  by  the  plaintiff  claimants  for  the  sum 
stated  in  the  claim  of  the  grantees.  Such  an 
averment  in  the  information  is  sufficient  proof 
of  the  fact,  as  against  the  prosecutor,  especially 
as  he  confirms  the  allegation  by  referring  to  the 
act  of  Congress,  which  provides  that  any  In- 
terest which  the  United  States  have  in  the  lands 
described  in  the  deed  ...  be,  and  the  same 
is  hereby  released  and  confirmed  to  the  said 
grantees.     14  Stat,  at  L.  616. 

Absolute  condemnation  of  the  property  to  the 
United  States  was  claimed  in  the  first  pleading, 
but  the  district  attorney  substantially  admits, 
in  the  amended  information,  that  no  such  decree 
can  be  entered,  as  he  avers  that  the  property  is 
liable  to  condemnation,  in  confirmation  of  the 
title  of  the  grantees  under  the  United  States, 
which  would  be  a  proceeding  wholly  without 
precedent  in  the  jurisprudence  of  the  United 
States. 

Responsive  to  that,  the  present  defendants 
filed  an  amended  answer,  excepting  to  the 
428*]  amended  information;  becaat«e  it  'ap- 
pears  that  the  United  States  have  no  longer  any 
interest  in  the  prosecution,  as  they  have  re- 
leased their  right  in  the  property  to  the  other 
claimants,  and  because  the  jurisdiction  of  the 
court  is  ousted  as  relates  to  the  property 
sought  to  be  condemned. 

It  also  appears  that  C.  C.  Huckabee,  one  of 
the  present  defendants,  filed  a  separate  answer, 
in  which  he  alleges  that  he  is  the  sole  owner  of 
a  certain  described  portion  of  the  lands  men- 
tioned in  the  information;  ind  he  also  avers 
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that  the  deed  conveying  th»  same  to  the  confed- 
erate states,  which  he  and  his  associates  ga>ye, 
was  executed  under  duress,  and  in  obedience  to 
the  ccmimands  of  an  unlawful  power,  which 
neither  he  nor  they  could  resist,  and  that  the 
deed  is  void  on  that  account ;  and  he  denies  that 
the  lands  were  ever  captured  by  our  military 
forces,  or  that  the  lands  were  ever  seized  under 
any  warrant  of  seizure,  as  alleged  in  the  infor- 
mation. Hearing  was  had  upon  the  merits  be- 
fme  the  court,  the  parties  having  waived  a  jury 
and  filed  a  stipulation  to  that  effect.  Witness- 
es were  examined  and  other  proofs  were  intro- 
duced, and  the  court  entered  a  decree  dismiss- 
ing both  the  original  and  the  amended  informa' 
tions. 

Such  a  decree  is  usually  r^^rded  as  exhaust- 
ing the  jurisdiction  of  the  court,  except  in  mar- 
itime cases,  where  there  is  a  fund  in  the  regis- 
try of  the  court  to  be  restored  to  the  rightful 
owTier,  but  the  court  in  this  case  proceeded  to 
adjudge  and  decree  that  the  claim  of  C.C.  Huck- 
abee, one  of  the  defendants,  be  allowed  and  sus- 
tained to  certain  rights  and  privileges  therein 
mentioned,  including  all  the  timber  on  a  de- 
scribed portion  of  the  lands,  and  the  right  of 
cutting  and  transporting  the  same ;  and  that  the 
title  to  the  said  described  lands  be  adjudged  to 
be  in  the  said  claimant,  and  that  the  marshaJl 
restore  the  possession  of  the  said  lands  to  the 
said  claimant ;  and  that  the  claim  o^  all  the  de- 
fendants be  sustained  and  allowed  to  another 
described  portion  of  the  lands  in  controversy, 
including  also  the  right  to  the  timber  for  cer- 
tain purposes,  and  to  the  iron  ore  in  certain  de- 
scribed localities;  and  it  was  also  adjudged  and 
decreed  that  the  'present  plaintiffs,  ex-  [•429 
cept  the  United  States,  should  pay  the  costs  of 
the  suit.  Exceptions  were  taken  by  the  present 
plaintiffs  to. the  rulings  of  the  court  and  to  the 
decree,  and  they  sued  out  the  present  writ  of 
error. 

Evidence  of  the  most  satisfactory  character, 
consisting  of  the  deed  signed  by  the  corpora- 
tion and  by  the  several  defendants,  who  owned 
all  of  the  stock  of  the  company,  was  introduced 
by  the  United  States  to  show  that  the  lands  and 
improvements  in  question  were  conveyed  by  the 
original  owners  to  the  confederate  states,  and 
that  the  purchasers  paid  to  the  grantors  the 
agreed  consideration  of  $600,000,  and  it  ap- 
peared that  they  entered  into  full  possession  of 
the  premises  and  used  and  employed  the  lands 
and  improvements  for  the  purposes  alleged  in 
the  amended  information.  Equally  satisfac- 
tory evidence  was  also  introduced  by  the  United 
States  to  show  that  the  entire  property  was  cap- 
tured by  our  military  forces  during  the  war  of 
the  rebellion,  and  that  the  whole  premises  were 
sold  under  the  orders  of  the  President,  aa  al- 
leged, and  that  the  same  were  conveyed  by  the 
commissioner  who  conducted  the  sale  for  the 
consideration  of  $45,000  to  the  plaintiff  claim- 
ants, or  to  one  of  them,  for  his  benefit  and  that 
of  his  associates. 

Subsequent  to  the  capture  by  our  military 
forces,  the  possession  of  the  lands  and  improve- 
ments was  continued  in  the  United  States,  until 
the  sale  and  conveyance  by  the  said  commis- 
sioner to  the  present  grantees,  on  the  3d  of  Feb- 
ruary, 1866,  at  which  time  they  received  pos- 
session of  the  premises  from  the  commissioned, 

S3V.B. 


1872. 


United  States  v.  Hcckabee. 


4U-43iS 


and  bave  continued  in  possession  of  the  same  to 
the  present  time,  under  an  absolute  deed  from 
the  commissioner,  conveying  to  the  grantees  all 
tlie  right,  title  and  interest  which  the  United 
States  had  in  the  property  at  the  time  of  the 
sale  and  conveyance,  which  conveyance  has 
since  been  confirmed  by  an  act  of  Congress.  14 
Stat,  at  L.  616. 

Four  principal  grounds  are  assumed  by  the 
430*]  present  'defendants  in  support  of  th« 
decree  dismissing  the  informations  and  the  sup- 
plemental decree  granting  affirmative  relief  to 
the  present  defendants :  ( 1 )  That  private  per- 
Bons  other  than  mere  informers  cannot  join 
with  the  United  States  in  prosecuting  an  infor- 
mation for  the  confiscation  of  property,  nor  can 
the  United  States  prosecute  such  a  suit  for  th« 
mere  purpose  of  confirming  the  title  of  a  third 
party.  (2)  That  the  jurisdiction  of  the  court 
was  ousted  by  the  sale  and  conveyance  of  the 
property  to  the  grantees  in  the  deed  from  the 
said  commissioner,  it  also  appearing  that  the 
conveyance  was  subsequently  confirmed  by  an 
act  of  Congress.  (3)  That  the  property  was 
not  subject  to  capture  by  our  military  forces,  as 
the  deed  from  the  original  owners  to  the  confed- 
erate states  was  void,  having  been  executed  by 
the  owners  of  the  property  under  duress.  ( 4 ) 
That  if  the  grantees  under  the  United  States 
have  a  good  title,  then  the  court  below  had  no 
jurisdiction  of  the  case,  as  they  have,  if  dis- 
turbed in  their  possession,  a  plain,  adequate 
and  complete  remedy  at  law. 

£nough  appears  m  the  act  of  Congress  for- 
bidding the  owners  of  property  to  use  and  em- 
ploy it  or  to  suffer  it  to  be  used  and  employed 
for  such  a  purpose  with  their  consent,  to  show 
that  the  first  objection  is  well  taken,  as  it  is 
made  the  duty  of  the  President  to  cause  the 
same  to  be  seized,  confiscated,  and  condemned, 
and  the  provision  is  that  the  proceedings  for 
condemnation  may  be  instituted  by  the  Attor- 
ney General,  or  by  the  district  attorney  of  the 
proper  district,  and  that  the  proceedings  insti- 
tuted by  those  officers  "shall  be  wholly  for  the 
benefit  of  the  United  States;"  nor  is  the  force 
of  the  objection  in  any  degree  obviated  by  the 
fact  that  the  same  section  of  the  act  provides 
that  any  person  may  file  an  information  with 
one  of  those  officers,  and  that,  in  that  state  of 
the  case,  "the  proceedings  shall  be  for  the  use 
of  such  informer  and  the  United  States  in  equal 
parts,"  as  it  is  clear  that  the  latter  clause  of  the 
section  affords  no  support  to  the  theory  that 
l^rivate  persons  other  than  an  informer  may 
join  witn  the  United  States  in  prosecuting 
431*]  *such  an  information,  or  that  the  Unit- 
ed States  may  prosecute  such  a  suit  for  the 
mere  purpose  of  confirming  the  title  of  a  third 
party.  12  Stat,  at  L.  319 ;  Confiscation  VaaeSj 
7  Wall.  462,  19  L.  ed.  199;  Jecker  v.  Montgom- 
ery, 18  How.  124,  15  L.  ed.  317;  2  Pars.  Ship. 
385;  The  Betsey,  1  Mas.  354. 

Informations  of  the  kind  should  propound, 
in  distinct  articles,  the  causes  of  forfeiture,  and 
should  aver  that  the  same  are  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided and  the  rule  is,  that,  inasmuch  as  the  in- 
formation is  in  the  nature  of  a  criminal  pro- 
CNding,  the  allegations  must  conform  strictly 
tothertatnte  upon  which  it  is  founded,  which  is 
■uffident  to  show  that  the  theory  of  the  amended 
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informntion  cannot  be  sustained.  The  Hoppef, 
7  Cranch,  389;  ^he  Caroline  v.  U.  8.  7  Cranch, 
500;  U.  S.  V.  The  Charles,  1  Brock.  347;  Tfcfj 
Mary  Ann,  8  Wheat.  380:  2  Pars.  M.  Law,  681. 

2.  Property  owned  by  the  United  States  cer- 
tainly is  not  subject  to  confiscation  under  the 
information  in  this  case,  and  inasmuch  as  it  ap- 
pears that  the  property  was  seized,  sold  and 
conveyed  by  the  order  of  the  President,  as  al- 
leged in  the  amended  information,  and  that  the 
conveyance  so  made  has  been  confirmed  by  an 
act  of  Congress,  the  second  objection  must  al- 
so be  sustained,  as  it  must  be  assumed,  in  view 
of  what  is  alleged  in  the  information  and 
fully  proved,  that  the  property,  at  the  time  of 
the  sale  and  conveyance,  belonged  to  the  United 
States. 

3.  Duress,  it  must  be  admitted,  is  a  good  de- 
fense to  a  deed  or  any  other  written  obligation, 
if  it  be  proved  that  the  instrument  was  pro- 
cured by  such  means;  nor  is  it  necessarj'  to 
show,  in  order  to  establish  such  a  defense,  that 
actual  violence  was  used,  because  consent  is 
the  very  essence  of  a  contract,  and  if  there  be 
compulsion  there  is  no  binding  consent  and  it 
is  well  settled  that  moral  compulsion,  such  as 
that  produced  by  threats  to  take  life  or  to  in- 
flict great  bodily  harm,  as  well  as  that  produced 
by  imprisonment,  is  sufficient  in  legal  contemp- 
lation to  destroy  free  agency,  without  which 
there  can  be  no  contract,  because  in  that  state 
of  the  case  'there  is  no  consent.  Broum  [*432 
v.  Pierce,  7  Wall.  214,  19  L.  ed.  136.  Unlawful 
duresh  is  a  good  defense  to  a  contract  if  it  in- 
cludes such  de^ec  of  constraint  or  danger, 
either  actually  inflicted  or  threatened  and  im- 
pending, as  is  sufficient  in  severity  or  appre- 
hension to  overcome  the  mind  and  will  of  a  per- 
son of  ordinary  firmness.  Chit.  Cont.  217;  2 
Greenl.  Ev.  283.  Decided  cases  may  be  found 
which  deny  that  contracts  procured  by  menace 
of  a  mere  battery  to  the  person,  or  of  trespass 
to  lands,  or  loss  of  goods,  can  be  avoided  on 
that  account,  as  such  threats,  it  is  said,  are  not 
of  a  nature  to  overcome  the  will  of  a  firm  and 
prudent  man ;  but  many  other  decisions  of  high ' 
authority  adopt  a  more  liberal  rule,  and  hmd 
that  contracts  procured  by  threats  of  battery 
to  the  person,  or  of  destruction  of  property, 
may  be  avoided  by  proof  of  such  facts,  because, 
in  such  a  case,  there  is  hothing  but  the  form  of 
a  contract  without  the  substance.  Foshay  v. 
Ferguson,  5  Hill,  158;  Bk.  v.  Copeland,  18  Md. 
317;  Kadie  v.  Slimtnon,  26  N.  Y.  12;  1  Story, 
Eq.  Jur.  9  th  ed.  239.  Positive  menace  of  bat- 
t^iy  to  the  person,  or  of  trespass  to  lands,  or  of 
destruction  of  goods,  may  undoubtedly  be,  in 
many  cases,  sufficient  to  overcome  the  mind  and 
will  of  a  person  entirely  competent,  in  all  other 
respects,  to  contract,  and  it  is  clear  that  a  con- 
tract made  under  such  circumstances  is  as  ut- 
terly without  the  voluntary  consent  of  the  party 
menaced  as  if  he  were  induced  to  sign  it  by  act- 
ual violence ;  nor  is  the  reason  assigned  for  the 
more  stringent  rule,  that  he  should  rely  upon 
the  law  for  redress,  satisfactory,  as  the  law 
may  not  afford  him  anything  like  a  sufficient 
and  adequate  compensation  for  the  injury. 
Baker  v.  Morton,  12  Wall.  158,  20  L.  ed.  264. 
Much  discussion  of  the  topic,  however,  is  un- 
necessary, as  the  record  does  not  ei^hibit  any 
sufficient  evidence,  in  either  point  of  view,  to 
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■upport  such  a  defense,  or  to  warrant  the  court 
in  finding  for  the  defendants  upon  any  such 
ground,  which  is  all  that  need  be  said  upon  the 
subject,  as  it  is  obvious  that  that  objection  can- 
not be  sustained.  Ryder  v.  Wombicell,  Law 
R€p.  4  pjxch.  39 ;  Giblin  v.  MoMullen,  Law  Rep. 
2  P.  C.  App.  335. 

4.  Argument  to  show  that  the  court  below 
had  no  jurisdiction  of  the  case  if  the  plaintiff 
claimants  had  a  good  title  to  the  premises,  is 
hardly  necessary,  as  both  the  pleadings  and  evi- 
dence show  that  they  were  in  the  possession  of 
the  lands  and  improvements  when  the  prosecu- 
tion was  commenced.  Sufficient  has  been  re- 
marked to  show  that  their  title  is  a  good  one  as 
against  the  United  States,  and  it  is  quite  clear 
that  the  present  defendants  do  not  have  any  such 
standing  in  the  pleadings  in  this  information  as 
to  give  them  the  right  to  call  it  in  question,  as 
the  suit  is  one  in  the  name  and  for  the  benefit 
of  the  United  States.  Confiscation  Cases ,  supra. 
Such  being  the  character  of  the  suit,  the  mistake 
of  the  district  attorney  in  supposing  that  it 
mi^ht  be  prosecuted  to  confirm  the  title  of  the 
plaintiff  Claimants  cannot  have  the  effect  to  give 
the  court  any  jurisdiction  of  the  case,  much  less 
to  give  the  court  jurisdiction  to  determine  that 
the  title  to  the  premises  is  in  the  defendants  and 
to  eject  the  plantiffs,  holding  under  the  United 
States,  and  to  decree  that  the  possession  of  the 
lands  and  improvements  shall  be  delivered  to 
the  defendants.  What  the  district  attorney  ex- 
pected to  accomplish  by  continuing  to  prosecute 
the  information  after  the  seizure  and  sale  of  the 
property  by  the  United  States  is  not  perfectly 
certain,  unless  he  supposed  the  court  might 
treat  the  information  as  one  in  the  nature  of  a 
bill  in  equity  to  remove  a  cloud  upon  the  title  of 
the  grantees  under  the  United  States,  arising 
from  the  pretense  of  the  present  defendants  that 
the  deed  which  they  executed  to  the  confederate 
states  was  void  as  having  been  procured  by  du- 
ress. Concede  that,  still  it  is  evident  that  it  was 
an  attempt  to  accomplish  what  the  court  under 
such  a  pleading  had  no  jurisdiction  to  grant,  as 
the  parties  interested  were  citizens  of  the  same 
state,  and  no  such  issue  was  alleged  in  the  in- 
formation, and  if  there  had  been,  and  the  par- 
ties had  been  citizens  of  different  states,  it  would 
nevertheless  be  clear  that  the  court  could  not 
grant  any  such  relief  under  any  process  founded 
upon  the  act  of  Congress,  entitled  "An  Act  to 
Confiscate  Property."  12  Stat,  at  L.  319. 
Doubtless  a  bill  in  equity  would  lie,  in  a  propeir 
court,  to  remove  a  cloud  upon  their  title,  but  it 
is  obvious  that  for  any  encroachment  upon  their 
possessions  they  had  a  plain,  adequate  and  com- 
plete remedy  at  law.  They  claimed  title  under 
the  United  States,  and  the  record  shows  that 
the  title  of  the  United  States  was  derived  by  con- 
quest from  the  government  of  the  late  confed- 
erate states.  Our  military  forces  captured  the 
property  while  it  was  in  the  possession  of  the 
confederate  states  as  means  fof  prosecuting  the 
War  of  the  Rebellion,  and  it  appears  that  the 
captors  took  immediate  possession  of  the  prop- 
erty and  continued  to  occupy  it  under  the  direc- 
tions of  the  executive  authority  until  the  gov- 
ernment of  fhe  confederate  stales  ceased  to  ex- 
ist and  the  unlawful  confederation  became  ex- 
tinct, when  it  was  sold  by  the  orders  of  the  ex- 
ecutive and  conveyed  to  the  plainliff  claimants. 
464  I 


All  captures  in  war  vest  primarily  in  the  sov» 
ereign,  but  in  respect  to  real  property.  Chancel- 
lor Kent  says,  the  acquisition  by  the  conqueror 
is  not  fully  consummated  until  confirmed  by  a 
treaty  of  peace,  or  by  the  entire  submission  or 
destruction  of  the  state  to  which  it  belonged, 
which  latter  rule  controls  the  question  in  the 
case  before  the  court,  as  the  confederation  hav- 
ing been  utterly  destroyed  no  treaty  of  peace 
was  or  could  be  made,  as  a  treaty  requires  at 
lea  st  two  contractinc:  parties.  1  Kent,  Com.  (11th 
ed.)  110;  Lawr.  Wheat.  (2d  ed.)  55:  U.  8.  v. 
Perchemany  7  Pet.  86.  Power  to  acquire  terri- 
tory either  by  conquest  or  treaty  is  vested  by  the 
Constitution  in  the  United  States.  Conquered 
territory,  however,  is  usually  held  as  a  mere 
military  occupation  until  the  fate  of  the  nation 
from  which  it  is  conquered  is  determined,  but  if 
the  nation  is  entirely  subdued,  or  in  case  it  be 
destroyed  and  ceases  to  exist,  the  right  of  occu- 
pation becomes  permanent,  and  the  title  vests 
absolutely  in  the  conqueror.  Ins.  Co.  v.  Canter, 
1  Pet.  511;  Hogsheads  of  Sugar  v.  Boyle ^  9 
Cranch,  195;  Shanks  v.  Dnpont,  3  Pet.  246;  U. 
S.  V.  Rice,  4  Wheat.  254;  The  Amy  Warwick,  2 
Sprague,  143;  Johnson  v.  Mcintosh,  8  Wheat. 
588.  Complete  conquest,  by  whatever  mode  it 
may  be  perfected,  carries  with  it  all  the  rights 
of  the  former  government,  or  in  other  words, 
the  conqueror,  by  the  completion  of  his  conquest, 
becomes  the  absolute  owner  of  the  property  con- 
quered from  the  enemy,  nation  or  state.  His 
rights  are  no  longer  limited  to  mere  occupation 
of  what  he  has  taken  into  his  actual  possession, 
but  they  extend  to  ail  the  property  and  rights 
the  conquered  state,  including  even  debts  as  well 
us  personal  and  real  property.  Hal  leek,  Int. 
Law,  839;  Elphinstone  v.  ' Bedreeehund,  1 
Knapp,  P.  C.  Cas.  329;  Vattel,  365;  3  Phil.  Int. 
Law,  505. 

Tested  by  these  considerations,  it  must  be  as- 
sumed for  the  further  purposes  of  this  investi- 
gation that  the  title  acquired  by  the  plaintiff* 
claimants  from  the  United  States  was  a  valid 
title,  and  if  so,  then  it  is  clear  that  the  court  be- 
low had  no  jurisdiction  of  the  cause  of  action 
alleged  in  the  information,  as  the  plaintiffs,  if 
disturbed  in  their  possession  of  the  premises, 
had  a  plain,  adequate  and  complete  remedy  at 
law.  Discussion  of  that  rule  of  decision  at  this 
time,  however,  is  unnecessary,  as  the  whole 
subject  was  considered  by  this  court  in  a  recent 
case,  to  which  reference  is  made  as  one  entirely 
applicable  in  principle  to  the  case  before  the 
court.  Ins.  Co.  v.  Bailey,  13  Wall.  621,  20  L. 
ed.  603;  Hipp  v.  Bahin,  19  How.  271,  15  L.  ed. 
633. 

Numerous  exceptions  were  taken  by  the 
plaintiffs  to  the  rulings  of  the  court  in  admit- 
ting and  rejecting  evidence,  several  of  which  it 
is  obvious  were  erroneous,  but  in  the  view  taken 
of  the  case  it  is  not  necessary  to  re-examine 
any  such  questions,  as  the  court  is  of  the  opin- 
ion that  the  court  below  had  no  jurisdiction  to 
render  any  decree  in  the  case  upon  the  merits 
of  the  controversy. 

Usually  where  a  court  has  no  jurisdiction  of 
a  case,  the  correct  practice  is  to  dismiss  the  suit, 
but  a  different  rule  necessarily  prevails  in  an 
appellate  court  in  cases  where  the  subordinate 
court  was  without  jurisdiction  and  has  given 
judgment  or  decree  for  the  plaintiff  or  impr<M>- 
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trly  decreed  aflBrmative  relief  to  a  claimant.  In 
such  a  case  the  judgment  or  decree  in  the  court 
below  must  be  reversed,  else  the  party  which 
preTftiled  there  would  have  the  benefit  of  such 
judgment  or  decree,  though  rendered  by  a  court 
which  had  no  authority  to  hear  and  determine 
the  matter  in  controversy. 

Decree  in  all  things  reversed  for  the  want  of 
jurisdiction  in  the  court  below,  and  the  cause 
remanded f  with  directions  to  dismiss  the  case, 
including  the  original  and  amended  informa- 
tions, and  the  claims  of  all  the  claimants. 


33*]  THE  STEAMER  COMMERCE,  Wilson 
Walker,  Master  and  Claimant,  Appt,, 

V. 

JOHN  A.  M.  WOODLAND. 
(See  S.  C  *'The  Commerce,"  16  Wall.  33-36.) 
Steamer,  when  liable  for  collision — damages. 

1.  Where  the  case  exhibited  oothlog  to  justify  a 
ttetmer's  failure  to  keep  out  of  way  of  a  schoon- 
er; held,  that  she  was  properly  condemoed  for  a 
ooUisioD. 

2.  When  both  the  lower  courts  have  agreed  In 
tlieir  estimate  of  the  damages  for  a  collision,  this 
eoort  wili  not  set  aside  their  conclusions  without 
mtlsfactory  evidence  that  they  were  mistaken. 

[No.  217.] 
Argued  Apr.  10,  187S.    Decided  Apr.  28,  187S. 

APPEAL  fr<Mn  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  libel  in  this  case  was  filed  by  the  appellee 
in  the  district  court  of  the  United  States  for  the 
district  of  Maryland,  to  recover  for  the  loss  of 
t  certain  schooner.  A  decree  having  been  en- 
tered in  favor  of  the  libelant  in  said  court,  and 
affirmed  upon  appeal  by  the  circuit  court,  the 
dahnants  of  the  steamer  Commerce  took  a  fur- 
ther appeal  to  this  court. 

Mr.  Wm.  Shepard  Bryan,  for  appellant. 

Mr.  Wm.  S.  IXraters,  for  appellee. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

If  the  schooner  was  guilty  of  any  fault  which 
ciuaed  the  collision,  or  contributed  to  it  in  any 
<Iegree,  it  was  In  a  change  of  her  course,  which 
the  respondents  allege  she  made  when  the  ves- 
sels were  about  four  hundred  yards  from  each 
other.  No  other  fault  was  averred  in  the  an- 
swer to  the  libel,  and  no  other  has  been  sug- 
fpsted  in  the  argument  here.  But  the  evidence 
utterly  fails  to  establish  the  allegation  of  any 
change  of  the  course  of  the  schooner  after  the 
steamer  hove  in  sight,  or  after  she  was  seen 
from  the  steamer.  Not  only  is  there  the  direct 
evidence  to  the  contrary  of  the  master  and  pilot 
of  the  8cho(mer,  as  well  as  of  a  disinterested 
witness  who  saw  the  collision  from  a  yacht  two 
or  three  hundred  yards  westward   from  the 

Note. — Collision;  rights  of  steam  and  sailtnff 
tt$9eU  teith  reference  to  each  other,  and  in  pass- 
^  •nd  w^eetinft — see  note  to  St.  John  v.  Paine,  13 
L.  ed.  U.  8.  537. 

_  itslM  for  avoiding  collision — see  notes,  14  L.  ed. 
?.  8.  69;  28  C  C  A.  632 ;  29  C.  C.  A.  368. 
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place  where  it  happened,  but  it  is  made  abund' 
antly  manifest  that  a  change  of  course  was 
then  impossible.  There  was  a  dead  calm,  with 
not  a  ripple  upon  the  water,  and  the  sails  of  the 
schooner  were  amidships,  swinging  inboard. 
She  was  drifting  with  an  ebb  tide;  and  could 
be  kept  straight  only  by  an  oar.  Such  is  the 
overwhelming  testimony.  And  nothing  appears 
on  the  other  side  except  the  statement  of  the 
master  of  the  steamer,  who  has  testified  that 
"the  wind  was  about  southeast  and,  as  near 
as  he  could  judge,  about  a  two-knot  breeze." 
As  the  steamer  was  on  a  southeast  course,  and 
making  six  or  seven  knots,  this  testimony  is 
very  light  evidence  in  the  scale  against  the 
proofs  that  the  schooner  was  becalmed,  and 
consequently  that  the  averment  of  a  change  of 
her  course  is  without  foundation.  The  case 
exhibits  nothing,  then,  to  justify  the  steamer's 
failure  to  keep  out  of  the  way,  and  she  was 
properly  condemned. 

*It  is  said,  however,  she  has  been  [•SS 
mulcted  in  excessive  damages.  The  district 
court  and  the  circuit  court  concurred  in 
the  assessment  made,  and  we  do  not  per- 
ceive that  more  was  allowed  to  the  libel- 
ants than  the  evidence  warranted.  When 
both  the  lower  courts  have  agreed  in  their 
estimate  of  the  damages,  we  ought  not  to  set 
aside  their  conclusions  without  satisfactory 
evidence  that  they  were  mistaken.  We  have 
no  such  evidence  before  us. 

The  decree  of  the  Circuit  Court  is  affirmed. 


GEORGE  W.    KOONTZ,    Receiver   of  [*196 
the  Commercial  Bank  of  Natchez,  Appt., 

V. 

NORTHERN  BANK  0^'  KENTUCKY  et  al. 

(See  S.  C.  16  Wall.  196-203.) 

Receiver's  deed  —  sufficiency  of  —  setting  aside 
for  fraud — personal  liability  of  receiver. 

tl.  A  purchaser  under  a  deed  from  a  receiver  is 
not  bound  to  examine  ali  the  proceedings  in  the 
case  in  which  the  receiver  is  appointed.  It  is  suf- 
ficient for  him  to  see  that  there  is  a  suit  in  equity, 
or  was  one  in  which  the  court  appointed  a  receiv- 
er of  property ;  that  such  receiver  was  authorized 
by  the  court  to  sell  the  property ;  that  a  sale  was 
made  under  such  authority ;  that  the  sale  was  con- 
firmed by  the  court,  and  that  the  deed  accurately  re- 
cites  the  property  or  interest  thus  sold.  If  the  title 
of  the  property  was  vested  in  the  receiver  by  order 
of  the  court,  it  in  that  case  passes  to  the  purchaser. 
He  is  not  bound  to  inquire  whether  any  errors  in- 
tervene in  the  action  of  the  court,  or  irregularities 
were  committed  by  the  receiver  in  the  sale. 

2.  If  the  court  is  deceived  by  the  report  of  a  re- 
ceiver or  master  as  to  the  conditions  upon  which 
property  is  sold  under  its  order,  and  the  purchaser 

farticipates  tu  the  deception,  the  court  ':an,  at  any 
ime  before  the  rights  of  third  parties  have  inter- 
vened, set  aside  the  whole  proceedings,  including 
the  deed.     But  after  the  rights  of  such  third  par- 

tHeadnotes  by  Mr.  Justice  Field. 

Note. — Purchaser  at  judicial  sale,  when  protect- 
ed against  irreaularities  in  the  proceedings  or  sale. 

If  the  court  had  jurisdiction  of  the  parties  and  of 
the  subject-matter  and  power  to  render  the  judg- 
ment, the  purchaser's  title  is  not  affected  by  de- 
fects in  the  proceedings  which  rendered  the  judg- 
ment irregular  and  for  which  it  might  have  been 
set  aside  or  reversed,  even  if  it  is  afterwards  re- 
versed. Zirkle  T.  McCue,  26  Gratt  517 ;  Deforest  ▼. 
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ties  baTe  InterT^ned.  Its  authority  in  that  respect 
can  only  be  exercised  consistently  with  protection 
to  those  rights.  ^        ^.      ».  ,    ^  ^ 

3.  If  the  receiver  omit  to  perform  his  whole  duty, 
by  which  the  parties  are  injured,  or  commit  any 
fraud  upon  the  court,  and  the  rights  of  third  par- 
ties have  so  far  intervened  as  to  prevent  the  court 
from  setting  the  proceedings  aside,  the  injured 
parties  must  seek  tneir  remedy  personally  against 
uiat  officer  or  on  his  official  bond. 

[No.  212.] 
Argued  Apr.  9,  187S.    Decided  Apr.  28,  1873, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Mis- 
Hissippi. 

This  bill  was  filed  in  the  court  below  by  the 
appellees,  to  foreclose  a  certain  mortgage.  The 
mortgagor,  Calhoun,  had  bought  the  premises 
mortgaged,  at  a  sale  made  by  Ferguson  as  re- 
ceiver in  a  prior  case  of  Bacon  v.  Robertson, 
The  receiver's  deed  was  executed  and  delivered 
before  his  report  was  made;  and  his  report, 
when  made,  gave  neither  the  name  of  the  pur- 
chaser nor  the  terms  of  the  sale ;  but  says :  "On 
the  12th  day  of  March,  1860,  be  sold  the  dwell- 
ing attached  to  the  banking  house  in  Natchez, 
for  $9,500 ;  and  prays  that  said  sale  may  be  con- 
firmed." The  report  was,  subsequently,  con- 
firmed by  the  court.  After  Calhoun,  the  pur- 
chaser at  the  sale,  had  given  the  mortgage  in 
question,  he  reconveyed  the  premises  to  a  sub- 
sequent receiver  in  the  same  case,  in  considera- 
tion of  the  surrender  of  his  note  for  $9,500, 
which  he  claimed  was  given  for  the  purchase 
price  of  the  said  premises. 

Thereafter  the  receiver,  upon  ex  parte  appli- 
cation, obtained  an  order  annulling  the  sale 
made  by  the  former  receiver  to  Calhoun.  The 
defendants  claim  that  Calhoun  had  no  title  to 
the  property  sufticient  to  support  his  mort- 
gage' 

Messrs.  W.  W.  Boyee  and  W,  P.  Harris, 

for  appellant: 

The  deed,  by  which  Calhoun  obtained  color 
of  title  was  on  record  for  purposes  of  notice. 
It  disclosed  on  its  face  that  Calhoun's  purchase 
was  not  from  a  party  holding  title,  but  from  an 
officer  of  court,  acting  under  orders,  and  by 
which  a  report  and  confirmation  of  the  sale  was 
requisite.    Tliis  order  set  forth  the  terms  of  the 


sale.  The  deed  led  the  purchaser  to  the  record 
of  the  case  of  Bacon  v.  Robertson,  and  from  that 
he  saw  an  irregular  proceeding,  a  sale  and  deed 
delivered  long  before  there  was  any  report  of 
the  sale;  a  report  which  did  not  give  the  name 
of  the  purchaser  nor  the  terms  of  the  sale,  and 
no  direct  order  of  confirmation.  He  saw  that 
sales  on  credit  were  incomplete  until  pajrment. 
All  this  put  him  upon  inquiry,  and  is  construct- 
ive notice  of  the  actual  facts.  He  did  not  in- 
quire of  Calhoun  whether  he  paid  the  purchase 
money.  On  the  files  of  court  was  a  report 
showing  that  it  was  a  credit  sale.  At  all  events, 
such  was  the  condition  of  the  record  that  it  de- 
volved on  the  purchaser,  as  a  prudent  man,  the 
duty  of  further  investigation. 

The  doctrine  is  now  well  established,  that  a 
negligent  purchaser  is  not  a  purchaser  in  good 
faith. 

We  have  a  case  in  point  from  the  supreme 
court  of  Mississippi. 

Learned  v.  Corlcpy  43  Miss.  687. 

In  confirmation  of  this  doctrine  is  the  case  of 
Brush  V.  WarCf  15  Pet.  94,  in  which  the  court 
said :  "No  principle  is  better  settled  than  that 
a  purchaser  must  look  to  every  part  of  the  title 
which  is  essential  to  its  validity.  As  a  prudent 
man,  would  he  not  examine  whether  that  which 
he  bought  was  of  any  value?" 

Reeder  v.  Barr,  4  Ohio,  458 ;  Cunningham  v. 
Buckingham,  1  Ohio,  204;  Nelson  v.  Allen,  1 
Yerg.  366;  Root  v.  McFerrin,  37  Miss.  50;  Ware 
v.  Houghton,  41  Miss.  384. 

No  one  will  contend  that  the  purchaser  here 
was  not  bound  to  take  notice  of  the  condition 
of  the  record  on  which  the  title  depended.  That 
record  showed  no  report  of  a  sale  to  Calhoun, 
no  direct  confirmation  of  a  sale,  no  order  to  de- 
liver a  deed.  The  deed  recorded  shows  that  the 
receiver  delivered  the  deed  before  he  reported 
the  sale.  The  record  further  showed  the  re- 
quirements of  a  perfect  sale,  and  there  was' 
I  nothing  to  indicate  that  these  requirements  had 
been  fulfilled.  Indeed,  the  condition  of  the  rec- 
ord was  so  dubious  that  inquiry  was  necessarily 
prompted. 

There  is  another  feature  of  the  case  which 
deserves  attention.  The  practice  of  the  court, 
as  shown  by  the  evidence,  was  to  vacate  sales 
and  deeds  where  there  was  a  default  in  the  pay- 


Parley,  62  N.  T.  628;  McLagan  v.  Brown,  11  111. 
519 :  Iveson  v.  Loberg,  26  111.  179 :  Goudy  v.  Hall, 
30  111.  319 ;  Fergus  v.  Woodworth  44  111.  374  ; 
Buckmaster  v.  Jackson,  3  Scam.  104  ;  Holden  v. 
Sackett,  12  Abb.  Pr.  473;  Henlng  v.  Punnett,  4 
Daly,  543 ;  Wood  v.  Jackson,  8  Wend.  9 ;  Clark  v. 
Bell,  4  Dana,  20;  Bk.  of  U.  S.  v.  Voorhls,  1  Mc- 
Lean, 221 ;  Ward  v.  Holllns,  14  Md.  158 :  Irwin  v. 
Jeffers,  3  Ohio  St  389 ;  Glossom  v.  Donaldson,  18 
B.  Mon.  230. 

An  execution  not  being  absolntely  void,  the  pur- 
chaser's title  cannot  be  defeated  collaterally,  war- 
ren V.  TwUley,  10  Md.  39;  Park  v.  Darling,  4 
Gush.  197 ;  Vaddell  v.  Williams,  50  Mo.  216. 

In  the  absence  of  fraud  or  misrepresentation, 
the  purchaser  at  a  Judicial  sale  must  bear  the  loss 
if  any  occurs.  Roberts  v.  Hughes,  81  111.  130 ;  25 
Am.  Rep.  270. 

Innocent  purchaser  at  a  iudlclal  sale  is  not  pre- 
judiced by  fraud  of  sheriff ;  nor  is  an  innocent 
vendee  of  a  purchaser  wala  fide.  Kean  v.  New- 
ell, 1  Mo.  7o4,  14  Am.  Dec.  321;  Fetterman  v. 
Murphy,  4  Watts.  424.  28  Am.  Dec.  729 ;  Price  v. 
Junkln,  4  Watts.  85,  28  Am.  Dec.  685. 

It  would  be  dangerous  to  purchasers  and  ruin- 
ous to  defendants  in  execution  to  require  bidders 
to  see  that  the  sheriff  had  complied  with  all  his 
duties.  Sullivan  v.  Hearnden.  11  Ga.  294 ;  Morde- 
cai  V.  Speight,  3  Dev.  L.  428. 

Purchasers  at  sheriff's  sale  are  not  affected  by 
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the  irregularities  of  the  officer,  but  where  pur- 
chaser conducts  sale  and  knows  of  the  irregular- 
ities, equity  may  compel  surrender  of  title  on  re- 
payment or  purchase  money.  Blight  v.  Tobin,  7 
T.  B.  Mon.  612.  18  Am.  Dec.  219. 

Omission  of  sheriff  to  comply  with  law  as  to  no- 
tice of  time  and  place  of  sale  does  not  vitiate  sale 
as  to  Innocent  purchaser ;  but  fraud  of  officer 
known  to  purchaser  will.  Webber  v.  Cox,  6  T.  B. 
Mon.  110,  17  Am.  Dec.  127. 

Purchasers  at  sheriff's  sale  are  not  bound  by  ir- 
regular acts  or  misconduct  of  officer  in  which 
they  do  not  participate,  or  have  notice  of.  Cox  v. 
Nelson.  1  T.  B.  Mon.  94,  15  Am.  Dec.  89;  Hamil- 
ton V.  Shrewsbury,  4  Rand.  427,  15  Am.  Dec.  779. 

Purchaser  at  sheriff's  sale  has  a  right  to  rely 
upon  the  Judgment,  levy  and  deed ;  these  being 
valid,  an  innocent  purchaser  cannot  be  affected  by 
other  irregularities.  Frakes  v.  Brown,  2  Blackf. 
295 :  Armstrong  v.  Jackson,  1  Blackf.  210 ;  Cooley 
V.  Wilson.  42  Iowa,  425 ;  Shaffer  v.  Bolander,  4  G. 
Greene.  201. 

Bona  fide  purchaser  at  Judicial  sale,  under  or- 
der of  court  having  Jurisdiction,  is  always  pro- 
tected where  the  proceedings  are  only  voidable,  not 
void.  Blakeley  v.  Calder,  15  N.  Y.  617 :  McMur- 
ray  v.  McMurray,  60  Barb.  117 ;  Am.  Ins.  Co.  y. 
Pisk,  1  l»alge,  90. 

As  a  general  rule,  where  an  officer  sells  property 
by   public  auction  on  Judicial   process,   he  being 
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ment  of  tlie  purchase  money.  In  this  case,  the 
eourt  vacated  the  sale  to  Calhoun,  at  the  No- 
vember term,  1867.  It  was  never  reported  prop- 
erly, and  it  appeared  tQ  the  court,  cm  sufficioit 
evidence,  that  the  sale  was  contrary  tp  the  order 
of  the  court,  and  that  the  purchase  money  haxi 
not  been  paid.  This  is  conclusive  as  between 
the  parties  to  the  suit  and  Calhoun.  The  ques- 
tion arises,  Does  it  bind  the  purchasers  from 
him?  We  think  notice  to  Given,  Watts  &.  Co. 
was  not  necessary.  Their  purchase  was  in  the 
nature  of  a  purchase  pendente  litCf  and  in  such 
esse  the  purchaser  need  not  be  brought  before 
the  court.  The  property  had  never  passed  be- 
yond the  control  of  the  court.  It  was  only  by 
assuming  that  it  had  passed  beyond  the  control 
of  the  court  that  there  is  the  least  pretense  for 
the  claim  to  notice.  As  matter  of  fact,  the  prop- 
erty never  had  been  legally  sold;  the  control 
over  it  continued,  and  parties  purchasing  from 
the  receiver's  vendee  must  be  held  to  have  pur- 
chased subject  to  the  contingency  of  the  exist- 
ence of  any  ground  for  vacating  the  sale.  But, 
should  this  proposition  be  questioned,  we  rely 
upon  the  fact  that  the  record  to  which  the  pur- 
dbser  must  look  did  not  show  a  case  in  which 
a  complete  and  irrevocable  sale  had  been  made. 

Messrs,  H.  Phillips  and  Nugent  d  Terger, 
for  appellees : 

In  reference  to  the  confirmation,  it  is  said: 
"After  a  report  is  confirmed,  the  court  will  not 
easily,  if  at  all,  stir  it  up  on  pretense  of  an 
omission  or  mistake ;  for  tne  parties  had  suffi- 
cient time  to  except  to  it,  and  if  they  will  not 
mind  their  business,  it  is  their  own  fault." 

Prac  Reg.  380;  Thompson  v.  Tolmie,  2  Pet. 
168;  Grignon  v.  Astor,  2  How.  342. 

If  any  wrong  has  been  committed,  it  has  been 
done  by  Ferguson  and  acquiesced  in  by  the  par- 
ties to  the  suit  in  which  he  acted  as  receiver. 
They  had  their  day  in  court  when  his  report  of 
the  sale  was  referred  to  the  master.  Ttiey  al- 
lowed that  report  to  be  confirmed,  and  permit- 
Ud  Calhoun  to  remain  in  possession,  claiming 
title  under  his  recorded  deed  for  seven  years. 
On  every  principle  of  law  and  equity,  they  are 
uow  estopped  from  setting  up,  as  against  the 
bona  fide  purchaser,  the  fraud  or  irregularity  of 


their  agent.  More  than  this,  if  they  have  in- 
curred loss,  they  have  adequate  redress  on  the 
bond  of  the  receiver. 

Resor  v.  R.  Co,  17  Ohio  St.  139;  Swain  t. 
Seamens,  9  Wall.  274,  19  L.  ed.  560. 

Again ;  assuming  that  there  exists  an  equita- 
ble lien  for  the  unpaid  purchase  money,  this 
equity  will  be  postponed  to  the  superior  equity 
of  the  complainant's  mortgage. 

Bayley  v.  Oreenleaf,  7  Wheat.  46;  Rice  v. 
iJtce,  2  Drew,  77. 

It  is  insisted  upon  the  other  side,  that  the 
plea  of  bona  fide  purchaser  can  only  avail  when 
it  is  set  up  by  a  defendant  to  protect  his  posses- 
sion, and  cannot  be  used  by  a  complainant;  that 
it  is  a  shield  and  not  a  sword. 

The  case  of  Strode  v.  Blackburne,  3  Ves.  222, 
on  which  this  rests,  has  been  frequently  over- 
ruled. Whether  the  purchaser  is  in  or  out  of 
possession  makes  no  difference. 

See  an  able  review  of  the  decisions  in  2  Pow. 
Mort.  (marg.)  637;  Wallwyn  v.  Lee,  9  Ves.  24. 

Tliat  a  mortgagee  is  a  purc)}aser  within  the 
legal  definition  is  without  controversy.  A  pur- 
chaser is  defined  to  be  "a  person  who  innocent- 
ly, without  fraud  or  surprise,  for  valuable  con- 
sideration, acquires  a  right  or  interest." 

1  Abr.  of  Cas.  in  Eq.  353. 

But  these  principles  have  no  direct  bearing 
on  this  case.  Here  is  an  ordinary  bill  of  fore- 
closure, in  which  it  was  only  necessary  to  set 
out  the  execution  of  the  mortgage  and  the  notes 
and  the  consideration,  making  the  mortgagor 
and  others  claiming  interest  in  the  premises 
parties  to  the  suit.  The  actual  possession  of 
the  premises  by  the  mortgagee  in  nowise  affects 
his  right  to  the  foreclosure.  If  his  title  to  the 
mortgage  has  been  obtained  by  fraud  or  other 
illegal  means,  or  if  it  can  be  shown  that  the 
mortgagor  had  no  authority  to  convey,  this  is 
matter  of  defense  which,  if  legally  established, 
defeats  his  right;  thus,  in  the  present  case,  if  it 
can  be  establisbed  that  Ferguson  had  no  right 
to  execute  the  deed  to  Calhoun,  and  that  the 
mortgagee  knew  of  that  fact  either  actually  or 
by  force  of  the  rule  as  to  constructive  notice, 
this  ends  the  case,  and  the  decree  must  be  re- 
versed.    On  the  other  hand,  if  it  appears  that 


aothorlxed  by  law  and  bavins  official  Jurisdiction 
over  the  proceedings,  such  sale  will  pass  the  debt- 
or's title  TO  a  bona  llde  purchaser,  notwithstanding 
the  directions  of  law  have  not  been  complied  with  ; 
that  is,  mere  irregularities  of  the  officer  will  not 
vitiate  the  sale.  Herman  on  Executions,  S  342, 
dting  Oakey  v.  AUcen,  12  La.  11 ;  Brace  v.  Shaw, 
16  B.  Mon.  43  ;  Blood  v.  Light,  88  Cal.  649  ;  May  v. 
Thomaa.  48  Me.  395  :  Shaffer  v.  Bolander.  4  Greene, 
201 :  Coriell  v.  Ham,  4  Greene,  455 ;  Newton  v. 
State  Bk.  22  Ark.  19 ;  Alien  v.  Portland  Stage  Co. 
8  Me.  207 ;  Williams  v.  Gill.  6  J.  J.  Marsh.  487 ; 
Betrfield  v.  Stevens,  1  Harp.  Ch.  52;  McNair  v. 
Biddle.  8  Mo.  257  :  Beeler  v.  Bullitt,  8  A.  K.  Marsh, 
280:  Giles  V.  Pratt,  1  Hill  (S.  C.)  239;  Barcley  v. 
Hcrerm.  1  Nott.  &  M.  408 ;  Brandon  v.  Snows,  2 
Stew.  255  ;  Stone  v.  Ebberly,  1  Bay,  317 :  Small 
T.  Mickley.  1  S.  &  R.  95 ;  Hamilton  v.  Shrewsbury, 
4  Rand,  427 ;  McGlnre  v.  McCormack,  5  Blackf. 
129:  Outcalt  V.  Dlsbrough,  2  Greene.  Ch.  114; 
Lambert  v.  Paulding.  18  Johns.  311 ;  McBIwee  v. 
Sotton,  2  Bailey,  361 ;  Woodcock  v.  Bennett,  1 
Cow.  711  :  Wood  V.  Moorhonse.  1  Lans.  405,  45  N. 
T.  388 ;  Evans  v.  Parker,  20  Wend.  622 ;  Nellson 
▼.  Nellaon,  5  Barb.  565;  Jackson  v.  Bartlett,  8 
Johns.  281 ;  Wood  v.  Ctaapin,  13  N.  T.  509 :  Jack- 
los  ▼.  Delancy,  13  Johns.  637 :  Floyd  v.  McKinney, 
10  &  Mon.  »9 ;  Allen  v.  Parish,  3  Ohio,  187 :  Kin- 
wj  V.  Knoebel,  47  111.  417 ;  Stow  v.  Steele.  45  111. 
8»;  Phillips  V.  Coffee.  17  111.  154';  Durham  v. 
Beaton.  28  III.  264  ;  Ware  v.  Crawford,  2  Ala.  676 ; 
Lorell  V.  Powell,  5  Ala.  58 ;  Stewart  v.  Severance, 
19  Wall. 


43  Mo.  322  ;  Simpson  v.  Simpson.  64  N.  C.  427 : 
Hinds  V.  Scott,  11  Pa.  19 :  Dunn  v.  Meriwether,  1 
A.  K.  Marsh.  158 ;  Anderson  v.  Clarke,  2  Swan. 
156 :  Willard  v.  Wlripple,  40  Vt.  219 ;  "Wheaton  v. 
Sexton,  4  L.  ed.  U.  8.  626 ;  Landes  v.  Brant.  13 
L.  ed.  u.  S.  459 ;  Herrlck  v.  Graves,  16  Wis.  157 ; 
Manvrier  v.  Cook.  16  Wis.  465 ;  Burton  v.  Emer- 
son, 4  Greene  (la.)  397;  Cavender  v.  Smith,  1 
Iowa,  306;  Hopping  v.  Burnham,  2  Greene  (la.) 
39 ;  Stein  v.  Chamblls,  18  Iowa,  474 ;  Chllds  v.  Mc- 
Chesnev,  20  Iowa,  431 ;  Butterfleld  v.  Walsh,  21 
Iowa,  97:  Cunningham  v.  Felker,  26  16wa,  117; 
Hubbard  v.  Barnes.  29  Iowa,  239 ;  Oxley  v.  Mizzle, 
3  Murph.  256  ;  Smith  v.  Kelly,  3  Murph.  507  ;  Thomp- 
son  V.  Hodges,  3  Murph.  546 ;  Ludden  v.  Kincald, 
45  Mc.  411 :  Lewis  v.  Phillips,  17  Ind.  108 ;  How- 
ard V.  North,  5  Tex.  290;  Snyder  v.  Roberts.  13 
Tex.  598 ;  Wagner  v.  Dubois,  19  Ohio,  67 ;  Whale 
V.  Booth.  4  Doug.  36 ;  Newton  v.  State  Bk.  14  Ark. 
9 ;  McFee  v.  Harris,  25  Penn.  102 ;  Minor  v.  Nat- 
chez, 12  Miss.  602  ;  Sanders  v.  Norton,  4  Monr. 
464  :  Sumner  v.  Moore,  2  McLean,  59 ;  Randolph 
V.  Carlton,  8  Ala.  606 ;  Carr  v.  Glasscock,  8  Gratt. 
M'S ;  Dean  v.  Connelly,  6  Pa.  239 ;  Hand  v.  Grant, 
18  Miss.  514 ;  Costello  v.  Thompson.  0  Ala.  937 ; 
Chambers  v.  Stone,  9  Ala.  260;  Miles  v.  Knott, 
12  G.  &  J.  442;  Kirkpatrick  v.  Black,  10  Watts. 
329;  Wood  v.  Doane,  20  Vt.  612;  Ingram  v.  Belk, 
2  Strob.  207 :  Springer  v.  Brown,  flHPa.  806 ;  Spaf* 
ford  V.  Beach,  2  Doug.  150 ;  Curd  v.  Lackland,  45 
Mo.  451. 
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the  mortgagees  advanced  their  money  in  good 
faith,  and  are  not  chargeable  with  negligence, 
the  decree  must  be  affirmed.  This,  we  submit, 
is  all  that  the  court  is  called  upon  to  decide. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court : 

There  is  only  one  question  in  this  case  which 
we  deem  it  important  to  consider,  and  that  is, 
whether  the  deed  of  the  receiver,  in  the  suit  of 
Bacon  v.  Rohertaon,  18  How.  480,  15  L.  ed.  499, 
passed  to  Calhoun  a  good  title  to  the  property 
mortgaged  by  him;  and  upon  this  question  we 
have  no  doubt. 

The  suit  of  Bacon  v.  Rohertson  related  to  the 
effects  of  the  Commercial  Bank  of  Natchez  in 
the  hands  of  the  defendant,  who  had  been  ap- 
pointed trustee  under  a  proceeding  for  the  for- 
feiture of  the  charter  of  the  bank,  and  presented 
a  case  in  which  it  was  eminently  proper  that  a 
receiver  should  be  appointed  of  the  effects.  No 
question  was  made  as  to  the  legality  or  propriety 
of  the  appointment.  The  premises  in  question, 
consisting  of  a  house  and  lot  in  Natchez,  con- 
stituted a  portion  of  these -effects.  The  order 
.of  the  court,  entered  at  its  November  term  in 
1867,  empowered  the  receiver  to  sell  the  lands, 
or  any  part  of  them,  belonging  to  the  bank,  up- 
on such  terms  as  he  might  deem  best  for  the  in- 
terest of  all  parties,  provided  he  should  not  sell 
any  of  the  lands  on  a  longer  credit  than  one, 
two  or  three  years ;  and  in  all  cases  should  re- 
tain a  lien  or  take  a  deed  of  trust  on  the  lands. 
Under  the  authority  thus  conferred,  the  receiv- 
er sold  the  property  in  controversy  in  March, 
1860,  to  Calhoun,  for  the  sum  of  $9,900, 
201*]  'and  executed  and  delivered  to  him  a 
deed  of  the  premises,  reciting  that  it  was  made 
by  the  grantor,  as  receiver,  and  in  consideration 
of  the  sum  specified,  the  receipt  of  which  it  ac- 
knowledged. Soon  afterwards  the  deed  was 
placed  on  the  records  of  the  county. 

In  May  following,  the  receiver  reported  to 
the  court  that  he  had  sold  the  premises  for  the 
consideration  stated,  and  prayed  that  the  sale 
might  be  confirmed.  The  court  referred  the 
report  to  a  master  to  examine  into  its  suffi- 
ciency and  correctness.  The  master  reported 
that  it  was  correct,  and  recommended  its  con- 
firmation. The  court  thereupon  ordered  that 
the  master's  report  be  in  all  things  confirmed. 
This  confirmation  carried  with  it  the  confirma- 
tion of  the  sale  into  which  the  master  was  re- 
quired to  examine. 

Soon  afterwards  Calhoun  went  into  posses- 
tion  of  the  premises  purchased  under  the  deed- 
from  the  receiver,  and  remained  in  possession  in 
person,  or  by  his  tenants,  up  to  the  period  when 
the  mortgage  in  suit  was  executed,  in  January, 
1867,  and  until  his  surrender  to  Koontz,  the 
present  receiver. 

There  was  undoubtedly  an  irregularity  com- 
mitted by  the  receiver  in  executing  his  convey- 
ance before  the  sale  was  confirmed  by  the  court, 
and  until  then  the  contract  of  purchase  was  not 
binding  upon  that  officer.  But  his  conveyance 
was  not  on  that  account  void ;  it  was  only  void- 
able. If  the  deed  had  been  executed  after  the 
confirmation,  it  would  have  taken  effect  by  re- 
lation as  of  the  day  of  the  sale.  Fuller  v.  Van 
Qeesen,  4  Hill,  171,  and  cases  there  cited.  If  the 
confirmation  had  been  denied^  the  deed^  rest- 
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ing  upon  the  sale,  would  have  become  inopera- 
tive. But  the  confirmation  having  been  made> 
all  objection  to  the  time  at  which  the  deed  was 
executed  is  removed. 

The  authority  conferred  by  the  court  upon 
the  receiver  to  sell,  carried  with  it  authority  to 
give  to  the  purchaser  evidence  of  a  transfer  of 
title.  And  that  the  court  intended  he  should 
exercise  this  implied  authority  by  executing 
deeds  where  land  was  sold  is  evident  from  the 
requirement  that  *he  should,  in  case  of  [*202 
sale  on  credit,  retain  a  lien  or  take  a  deed  of 
trust  on  the  lands  from  the  purchaser. 

The  report  of  the  receiver  does  not  state  in 
terms  that  the  sale  to  Calhoun  was  made  in 
cash ;  it  only  discloses  the  fact  that  a  sale  was 
made,  and  specifies  the  amount  of  the  purchase 
money.  But  the  only  inference  which  the  court 
could  reasonably  draw  from  the  language,  in 
the  absence  of  any  statement  that  the  sale  was 
on  credit,  was  undoubtedly  that  it  was  a  cash 
sale.  It  is  clear  that  the  court  so  imderstood 
the  transaction.  The  receiver  so  treated  it  by 
the  immediate  execution  and  delivery  of  a  deed 
reciting  the  payment  of  the  stipulated  consid- 
eration, and  omitting  to  take  in  return  any 
trust  deed  from  the  purchaser. 

If  the  fact  were  otherwise,  and  the  court  was 
deceived  by  the  report  of  the  receiver  or  master, 
and  the  purchaser  participated  in  creating  the 
deception,  it  could,  imdoubtedly,  at  any  time 
before  the  rights  of  innocent  purchasers  had 
intervened,  have  set  the  whole  proceedings,  in- 
cluding the  deed,  aside.  But  after  the  rights  of 
such  third  parties  had  intervened,  its  authority 
in  that  respect  could,  only  be  exercised  consist- 
ently with  protection  to  those  rights. 

A  purchaser  under  a  deed  from  a  receiver  is 
not  bound  to  examine  all  the  proceedings  in  the 
case  in  which  the  receiver  is  appointed.  It  is 
sufficient  for  him  to  see  that  there  is  a  suit  in 
equity  or  was  one,  in  which  the  court  appointed 
a  receiver  of  property;  that  such  receiver  was 
authorized  by  the  court  to  sell  the  property; 
that  a  sale  was  made  under  such  authority ;  that 
the  sale  was  confirmed  by  the  court,  and  that  the 
deed  accurately  recites  the  property  or  interest 
thus  sold.  If  the  title  of  the  property  was  vest- 
ed in  the  receiver  by  order  of  the  court,  it  would 
in  that  case  pass  to  the  purchaser.  He  is  not 
boimd  to  inquire  whether  any  errors  intervened 
in  the  action  of  the  court,  or  irregularities  were 
committed  by  the  receiver  in  the  sale,  any  more 
than  a  purchaser  imder  execution  upon  a  judg- 
ment is  bound  to  look  into  the  errors  and  irreg- 
ularities of  a  court  on  the  trial  of  the  case,  or  of 
the  officer  in  enforcing  its  process. 

If  the  receiver  in  the  one  case,  or  the  sheriff 
in  the  other,  *omit  to  perform  his  whole  [*203 
duty,  by  which  the  parties  are  injured,  or  com- 
mit any  fraud  upon  the  court,  and  the  rights  of 
third  parties  have  so  far  intervened  ae  to  pre- 
vent the  court  from  setting  the  proceedings 
aside,  the  injured  parties  must  seek  their  rem- 
edy personally  against  those  officers,  or  on  their 
official  bonds.  The  interest  of  parties  in  the 
controversy  will  generally  induce  such  atten- 
tion to  the  proceedings  as  to  prevent  great  ir- 
regularities from  occurring,  without  being 
brought  to  the  notice  of  the  court. 

TJ^  decree  of  the  court  is  afjirmed, 
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DELITE   P.   RIPLEY,     Admrx.,    and    James 
Sutherland,  Admr.  of  the  Estate  of  Willis 
J.  Ripley,  Deceased,  Plffs.  in  Err., 

V, 

RAILWAY  PASSENGERS'  ASSURANCE 
COMPANY  OF  HARTFORD,  CONNECT- 
ICLT. 

(See  S.  C.  10  Wall.  836-338.) 
foot  traveling  ia  not  traveling  by  puhlio  con- 

veyance. 

Traveling  on  foot  Is  not  traveling  by  public  or 
Ivate  conveyance,  within  the  meaning  of  a  *' 
an  accident   insurance   i)ollcy 

ivaymeDt  for  death  caused 

lie  or  private  conveyance. 


Krivate  conveyance,  within  the  meaning 
1  an  accident   insurance   policy    stlpumiiQ}^   loi 
lyment  for  death  caused  while  traveling  by  pub 
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IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Mich- 
igan. 

The  history  and  facts  of  this  case  are  fully 
stated  by  the  court  • 

Messrs.  George  Qtbj  and  A.  Pollock,  for 
plaintiff  in  error. 

Mr,  Henry  0,  Robinson,  for  defendant  in  er- 
ror: 

The  contract  is  obviously  not  designed  to  in- 
sure parties  while  traveling  on  foot. 

A  conveyance,  in  its  sense  of  an  instrument 
to  overcome  the  properties  of  inertia  and  grav- 
ity (which  is,  of  course,  the  sense  in  which  it 
is  used  in  this  contract) ,  is  defined  by  the  lexi- 
cons to  be:  **nie  instruments  or  means  of 
passing  a  thing  from  place  to  place.'* 

Web.  Die,  "Conveyance." 

To  declare  the  thing  passed  from  place  to 
place  identical  with  the  vehicle  passing  it  is  a 
solecism. 

The  perils  of  foot  travel  in  unpopulous  dis- 
tricts, at  midnight,  are  entirely  without  the 
scope  and  design  of  the  policy.  For  such  risks 
and  hazards  and  openings  for  fraud,  the  incon- 
siderable premium  paid  by  the  insured  would 
make  a  most  insufficient  consideration. 

The  English  case,  Theobald  v.  Railway  Pass. 
Ass.  Co.  10  ExcK  44 ;  26  E.  L.  &  Ex.  432,  upon 
the  whole,  confirms  the  construction  for  which 
we  contend. 

"THe  accident  is  attributable  to  his  being  a 
pass^ger  on  the  railway;  it  arises  out  of  an 
act  immediately  connected  with  his  heing  such 
passenger." 

A  case  arose  in  the  state  of  New  York  be- 
tween the  representative  of  one  Mrs.  Northrup 
and  the  present  defendant,  in  which  the  as- 
sured held  a  ticket  substantially  like  the  one 
under  discussion,  its  terms  being  insurance 
against  any  accident  while  traveling  by  public 
or  private  conveyances  provided  for  transporta- 
tion of  passengers. 

The  accident  occurred  to  the  insured  while 
she  was  going  on  foot  over  the  customary  route 
from  a  steamboat  landing  to  a  railway  station 
seventy  rods  distant,  she  being  at  the  time 
in  the  prosecution  of,  and  for  the  purpose  of 
continuing  by  rail,  the  joumev  with  reference 
to  whidi  the'  insurance  was  taken. 

The  suit  was  decided  by  the  supreme  court, 
and  the  opinion  then  delivered  by  a  very  able 
judge  in  favor  of  the  defendant. 

.Yor<*rup  T.  Assurance  Co,  2  Lans.  166. 

Upon  appeal,  a  majority  of  the  court  of  ap- 
16  Wall.  U-  S.  Book  21. 


peals  held  that  the  assured  was  traveling  hy  a 
public  conveyance. 

Northrup  v.  Assurance  Co.  43  N.  Y.  516. 

As  to  the  merits  of  the  New  York  case,  it  can 
hardly  escape  attention  that  the  opinion  is 
eomewhat  peculiar. 

Abounding  in  historical  and  geographical 
statistics  not  elsewhere  mentioned  in  the  record 
of  the  case,  it  stands,  so  to  speak,  and  to  speak 
with  becoming  reverence,  upon  a  logical  tripod, 
vis;. :  two  presumptions  and  one  ipse  dixit,  and 
for  the  latter  no  reasons  are  assigned. 

1.  The  opinion  announces  (p.  619)  that  the 
contract  "must  be  construed  in  the  light  of  well 
known  and  extrinsic  facts  which  must  be  pre- 
sumed to  have  been  known  to  the  contracting 
parties. 

"One  fact  of  this  character,  very  important 
in  the  present  case,  is  that  of  the  frequent  change 
required  from  one  train  of  cars  to  another,  at 
intermediate  stations,  upon  the  same  journey." 

2.  (p.  520).  "The  presumption  is  that  the 
railroad  trains  and  the  steamer  run  in  connec- 
tion, the  same  as  the  ferry-ooat  from  New  York 
to  Jersey  City  with  the  Erie  trains." 

3.  (p.  520).  "She  pursued  the  same  course 
that  the  great  majority  of  passengers  did.  This 
she  had  a  right  to  do  under  the  contract." 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  suit  below  was  originally  brought  in  the 
circuit  court  for  Kent  coimty,  Michigan,  by  the 
administrators  of  Willis  J.  Ripley,  to  recover 
the  sum  of  $5,000,  in  which  he  was  assured 
against  injury  and  violence  by  an  accident  pol- 
icy issued  by  the  defendant.  It  was  removed 
into  the  circuit  court  of  the  United  States  upon 
the  application  of  the  defendant,  and  has  bean 
brought  here  by  writ  of  error  by  the  plaintiffs. 

The  record  shows  that  the  only  error  com- 
plained of  is  that  the  court  held  that  the  in- 
sured traveling  on  foot  at  the  time  when  the  in- 
juries were  received  by  him,  was  not  traveling 
by  public  or  private  conveyance,  as  required  by 
the  policy. 

Our  duty  is,  therefore,  limited  to  the  con- 
struction of  the  policy.  That  instrument  was 
dated  on  the  8th  day  of  May,  1869,  and  good  for 
one  day  commencing  with  date.  It  stipulated 
for  the  payment  of  $5,000  to  the  legal  represen- 
tatives of  the  assured,  in  the  event  of  his  death 
within  sixty  days  from  the  happening  of  the  ac- 
cident, from  injuries  effected  through  violent 
and  accidental  means ;  provided  that  the  death 
was  caused  by  an  accident  while  the  assured 
was  traveling  by  ptiblic  or  private  conveyance 
in  the  United  States,  or  Dominion  of  Canada. 

After  purchasing  the  ticket,  the  insured  pro- 
ceeded hy  steamboat  to  a  village  about  eight 
miles  from  bis  residence,  and  from  that  village 
he  walked  home.  While  on  his  way  he  received 
injuries  by  violence,  from  the  effects  of  which 
he  died  soon  afterwards,  and  within  the  time 
limited  by  the  policy. 

The  question  is  whether,  when  he  received 
the  injuries,  he  was  traveling  by  public  or  pri- 
vate conveyance. 

That  he  was  traveling  is  clear  enough,  btit 
was  traveling  on  foot  traveling  by  public  or  pri- 
vate conveyance? 

The  c<mtract  must  receive  the  construction 
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itaiy  authorities  of  the  United  States,  then  in 
military  possession  of  Mew  Orleans.  It  ap- 
peared that  on  the  17th  of  August,  1863,  by 
command  of  Major-General  Banks,  an  order 
was  issued  requiring  the  several  banks  and 
banking  associations  of  New  Orleans  to  pay 
over  without  delay  to  the  chief  quartermaster 
of  the  army,  or  to  such  officer  of  his  depart- 
ment as  he  might  designate,  all  moneys  in  their 
possession  belonging  to  or  standing  upon  their 
Dooks  to  the  credit  of  any  corporation,  associa- 
tion, or  pretended  government  in  hostility  to 
the  United  States,  and  all  moneys  belonging  to 
or  standing  on  their  books  to  the  credit  of  any 
person,  registered  as  an  enemy  of  the  United 
Htates,  or  engaged  in  any  manner  in  the  mili- 
tary, naval  or  civil  service  of  the  so-called  con- 
federate states,  or  who  should  have  been  or 
who  might  thereafter  be  convicted  of  rendering 
any  aid  or  comfort  to  the  enemies  of  the  United 
States.  The  order  declared  that  such  fimds 
would  be  held  and  accounted  for  by  the  quar- 
termaster's department  subject  to  tlie  future 
adjudication  of  the  government  of  the  United 
States.  Under  this  order  the  defendants,  as 
the  evidence  tended  to  show,  on  the  10th  day 
of  September,  1863,  paid  to  the  acting  quarter- 
master, the  balance  standing  to  the  plaintiff's 
credit  on  their  books,  being  the  whole  balance 
due.  The  payment  was  made  in  confederate 
notes,  and  the  quartermaster  accepted  them  in 
discharge  of  the  balance.  Whether  this  was  a 
satisfaction  of  the  claim  of  the  plaintiffs  upon 
the  defendants,  is  a  controlling  question  in  the 
case. 

The  circuit  court  instructed  the  jury  that  it 
was  not,  because  payment  was  made  to  the 
quartermaster  in  confederate  notes,  which  the 
court  was  of  opinion  he  had  no  authority  to  re- 
ceive, though  holding  that  the  military  author- 
ities thus  exacting  payment  were  invested  with 
all  the  rights  of  a  creditor. 

It  might  be  difficult  to  maintain,  if  the  mili- 
tary authorities  were  clothed  with  the  rights  of 
creditors  (that  is,  if  they  had  succeeded  to  the 
position  and  title  of  the  plaintiffs),  that  they 
could  not  determine  what  funds  they  would 
receive  in  payment  of  the  balance  on  the  de- 
fendants* books  to  the  credit  of  the  plaintiffs. 
It  is  not  perceived  why  they  could  not  accept 
confederate  notes  in  discharge  of  a  debt  which 
had  become  due  to  them.  But  a  grave  question 
lies  back  of  this.  Did  the  order  of  General 
Bnnks  justify  any  payment  of  the  balance  to 
the  military  authorities?  If  it  did  not,  it  is  im- 
material in  what  currency  the  payment  was 
made.  Payment  in  any  currency  was  no  protec- 
tion to  the  debtors.  The  validity  of  the  order  is, 
therefore,  the  first  thing  to  be  considered.  It 
was  made,  as  wc  have  seen,  on  the  17th  of 
495*]  •August,  1863.  Then. the  city  of  New 
Orleans  was  in  quiet  posse-ssion  of  the  United 
States  forces.  It  had  been  captured  more  than 
fifteen  months  before  that  time,  and  undis- 
turbed possession  was  maintained  ever  after  its 
capture.  Hence  the  order  was  no  attempt  to 
seize  property  ** flagrante  hello,**  nor  was  it  a 
seizure  for  imnnediate  use  of  the  army.  It  was 
simply  an  attempt  to  confiscate  private  prop- 
erty which,  though  it  may  be  subjected  to  con- 
fiscation by  legislative  authority,  is,  according 
to  the  modern  law  of  nations,  exempt  from 
capture  as  booty  of  war.  Still,  as  the  war  had 
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not  ceased,  though  it  was  not  flagrant  in  the 
district,  and  as  General  Banks  was  in  command 
of  the  district,  it  must  be  conceded  that  he  had 
power  to  do  all  that  the  laws  of  war  permitted, 
except  BO  far  as  he  was  restrained  by  the 
pledged  faith  of  the  government,  or  by  the  ef- 
fect of  congressional  legislation.  A  pledge,  how- 
ever, had  been  given  that  rights  of  property 
should  be  respected.  When  the  city  was  sur- 
rendered to  the  army  imder  General  Butler,  a 
proclamation  was  issued,  dated  May  1,  1862, 
one  clause  of  which  was  as  follows:  *'A]I  the 
lights  of  property  of  whatever  kind  will  be  held 
inviolate,  subject  only  to  the  laws  pf  the  United 
States."  This,  as  was  remarked  in  the  case  of 
The  Venice,  2  Wall.  258,  17  L.  ed.  866,  "only 
reiterated  the  rules  established  by  the  legisla- 
tive and  executive  action  of  the  national  gov- 
ernment in  respect  to  the  portions  of  the  states 
in  insurrection,  occupied  and  controlled  by  the 
troops  of  the  Union."  That  action,  it  was  said, 
indicated  the  policy  of  the  ^vemment  to  be 
not  to  regard  aistricts  occupied  and  controlled 
by  national  troops  as  in  actual  insurrection,  or 
their  inhabitants  as  subject^  in  most  respects, 
to  treatment  as  enemies. 

Substantial,  complete  and  permanent  mili- 
tary occupation  and  control  was  held  to  draw 
after  it  the  full  measure  of  protecti<mto  persons 
and  property  consistent  with  a  necessary  sub- 
jection to  military  government.  We  do  not  as- 
sert that  anything  in  General  Butler's  procla- 
mation exempted  property  within  the  occupied 
district  from  liability  to  confiscation  'as  [*406 
enemies*  property,  if  in  truth  it  was  such.  All 
that  is  now  said  is  that  after  that  proclamation 
private  property  in  the  district  was  not  subject 
to  military  seizure  as  booty  of  war.  But  admit- 
ting, as  we  do.  that  private  property  remained 
subject  to  conJRscation,  and  also  that  the  proc- 
lamation applied  exclusively  to  inhabitants  of 
the  district,  it  is  undeniable  that  confiscation 
was  possible  only  to  the  extent  and  in  the  man- 
ner provided  by  the  acts  of  Congress.  Those 
acts  were  passed  on  the  6th  of  August,  1861,  and 
on  the  17th  of  July,  1862.  No  others  authorized 
the  confiscation  of  private  property,  and  they 
prescribed  the  manner  in  which  alone  confisca- 
tion could  be  made.  They  designated  govern- 
ment agents  for  seizing  enemies'  property,  and 
they  directed  the  mode  of  procedure  for  its  con- 
demnation in  the  courts.  The  system  devised 
was  necessarily  exclusive.  No  authority  was 
given  to  a  military  commandant,  as. such,  to  ef- 
fect any  confiscation.  And  under  neither  of  the 
acts  was  the  property  of  a  banking  institution 
made  confiscable.  Both  of  them  had  in  view  the 
property  of  natural  persons  who  were  public 
enemies,  of  persons  who  gave  aid  and  comfort 
to  the  rebellion,  or  who  held  office  under  the 
confederate  government,  or  undor  one  of  the 
states  composing  it.  In  no  one  of  the  six  classe-s 
of  persons  whose  property  was  by  the  act  of 
18()2  declared  subject  to  confiscation  was  an  ar- 
tificial being  included.  It  is,  therefore,  of  little 
importance  to  inquire  what,  \mder  the  general 
laws  of  war,  are  the  rights  of  a  conqueror,  for 
during  the  recent  civil  war  the  government  of 
the  United  States  asserted  no  general  right  in 
virtue  of  conquest  to  compel  the  payment  of 
private  debts  to  itself.  On  the  contrary,  it  was 
impliedly  disclaimed,  except  so  far  as  the  acta 
of  1861  and  1862  asserted  it.  Those  enactments 
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declaring  thai  private  property  belonging  to 
certain  classes  of  persons  might  be  confiscated, 
in  the  manner  particularly  described,  are  them- 
selves expressive  of  an  intent  that  the  rights  of 
conquest  should  not  be  exercised  against  priv- 
ate property  except  in  the  cases  mentioned,  and 
in  the  manner  pointed  out.  And  it  is  by  no 
means  to  be  admitted  that  a  conquering  power 
497*]  may  compel  private  debtors  to  pay  *their 
debts  to  itself,  and  that  such  payments  extin- 
guish the  claims  of  the  original  creditor.  It 
does  indeed  appear  to  be  a  principle  of  interna- 
tional law  that  a  conquering  state,  after  the 
conquest  has  subsided  into  government,  may 
exact  payment  from  the  state  debtors  of  the 
conquered  power,  and  that  payments  to  the  con- 
queror discharge  the  debt,  so  that  when  the 
former  government  returns  the  debtor  is  not 
compellable  to  pay  again.  This  is  the  doctrine 
in  j^hillimore on  International  Law,  Vol.  3,  pari 
12,  ch.  4,  to  which  we  have  been  referred.  JBut 
the  principle  has  no  applicability  to  debts  not 
due  to  the  conquered  state.  Neither  Phillimore 
nor  Bynkershoek,  whom  he  cites,  asserts  that 
the  conquering  state  succeeds  to  the  rights  of 
a  private  creditor. 

It  follows,  then,  that  the  order  of  General 
Banks  was  one  which  he  had  no  authority  to 
make,  and  that  his  direction  to  the  Union  Bank 
to  pay  to  the  quartermaster  of  the  army  the 
debt  due  the  Planters'  Bank  was  wholly  in- 
valid. This  makes  it  imnecessary  to  consider  in 
detail  the  exceptions  taken  by  the  defendants 
to  the  rulings  of  the  circuit  court,  respecting 
the  order  and  the  alleged  payment  imder  it ;  for 
if  the  order  was  invalid,  payment  to  the  quar- 
termaster did  not  satisfy  the  debt. 

It  is  further  assigned  for  error  by  the  defend- 
ants, that  Uie  court  allowed  the  plaintiffs  to 
withdraw  a  remittitur  entered  by  them  of  part 
of  a  verdict  obtained  on  the  former  trial  of  the 
case.  The  only  objection  made  in  the  court  be- 
low to  the  allowance  was,  that  the  remittitur 
was  an  acknowledgment  of  record  that  the 
amount  remitted  was  not  due.  There  had  been 
a  former  trial  in  which  the  plaintiffs  had  ob- 
tamed  judgment  for  $113,296.01,  with  five  per 
cent  interest  from  Nov.  25th,  1863.  This  was 
a  larger  amount  of  interest  than  the  petition  of 
the  plaintiffs  had  claimed,  and  they  entered  on 
the  judgment  a  remittitur  of  the  excess,  ex- 
pressly reserving  their  rights  to  the  balance  of 
the  judgment.  Subsequently  a  new  trial  was 
498*]  granted,  and  it  is  now  contended  'that 
the  remittitur  had  the  effect  of  a  retraxit.  As 
it  was  entered  after  judgment,  such  would  per- 
haps be  its  effect  if  the  judgment  itself  had  not 
been  set  aside  and  a  new  &ial  had  not  been 
granted.  Bowden  v.  Home,  7  Bing.  716.  But 
such  cannot  be  its  operation  now.  If  it  takes 
effect  at  all  it  must  in  its  entirety,  and  the 
plaintiffs  must  hold  their  first  judgment  for  the 
baUnce  unremitted.  As  that  judgment  no  long- 
er exists,  there  is  no  reason  for  holding  that 
the  remission  of  a  part  of  it  is  equivalent  to  an 
^judication  against  them.  This  assignment 
of  error  is,  therefore,  not  sustained. 

Another  error  assigned  by  the  defendants  is, 
that  the  court  ordered  execution  to  issue  on  the 
judgment  first  recovered  for  the  sum  of  $26.- 
752.63,  without  prejudice  to  the  plaintiffs* 
rights  to  recover  the  balance,  that  amount  hav- 
^  been  admitted  to  be  due,  and  that  this  was 
16  Wall. 


done  before  the  motion  for  a  new  trial  was  dis- 
posed of.  It  must  be  admitted  that  though 
there  was  a  judgment  in  existence,  the  order  of 
an  execution  at  the  time  it  was  made  was 
anomalous.  But  there  does  not  appear  to  have 
been  any  objection  to  it,  and  it  is  not  shown 
that  the  defendants  have  sustained  any  injury 
in  consequence  of  its  issue.  It  may  fairly  be 
presumed  that  the  defendants  assented  to  the 
order,  and  admitted  that  the  sum  for  which  the 
execution  was  directed  was  due.  The  new  trial 
afterwards  granted  Was  limited  to  the  contro- 
versy respecting  the  excess  of  the  claim  over 
$26,752.63,  which,  as  the  order  stated,  "was  ad- 
mitted by  the  defendants  to  be  due  the  plain- 
tiffs." 

The  only  remaining  errors  assigned  by  the 
defendants  which  require  notice  grow  out  of 
the  refusal  of  the  court  to  charge  the  jury  as 
requested,  that  if  they  found  the  balance  of  ac- 
count sued  for  was  composed  wholly  or  in  part 
of  direct  remittances  from  the  plaintiffs  to  the 
defendants  of  confederate  treasury  notes,  and 
of  collections  of  drafts  payable  and  paid  in  such 
notes,  and  if  they  found  that  the  banks  were 
necessary  instruments  of  the  confederate  gov- 
ernment *for  putting  its  issues  of  con-  [499* 
federate  notes  in  circulation  and  forcing  them 
upon  the  country,  and  that  the  plaintiffs,  as  one 
of  the  banks,  willingly  lent  itself  as  an  instru- 
ment of  that  government,  then  the  plaintiffs 
could  not  recover  such  amount  of  the  balance 
thus  composed  of  treasury  notes  and  collections. 
The  point,  it  will  be  observed,  does  not  assume 
that  the  plaintiffs  were  willing  agents, or  agents 
at  all  of  the  confederate  government  in  putting 
into  circulation  the  notes  which  went  to  make 
up  the  balance  of  account  standing  to  their  cred- 
it. It  assumes  only  that  they  had,  as  such 
agents,  put  some  of  the  issues  of  the  govern- 
ment into  circulation,  at  some  time,  in  some 
transaction  with  some  person,  not  necessarily 
the  defendants.  That  assumption,  had  it  been 
sustained  by  the  finding  of  the  jury,  was  wholly 
impertinent,  and  therefore  the  only  relevant 
question  presented  by  the  point  was,  whethef 
confederate  treasury  notes  had  and  received  by 
the  defendants  for  the  use  of  the  plaintiffs  were 
u  suflicient  consideration  for  a  promise,  express 
or  implied,  to  pay  anything.  After  the  decision 
in  Thorington  v.  Smith,  8  Wall.  1,  19  L.  ed.  361, 
the  point  could  not  have  been  affirmed.  A  prom- 
ise to  pay  in  confederate  notes,  in  consideraticm 
of  the  receipt  of  such  notes,  and  of  drafts  pay- 
able by  them,  cannot  be  considered  a  nudum 
pactum  or  an  illegal  contract. 

Nor  should  the  court  have  charged  that,  in 
the  circumstances  of  this  case,  no  action  would 
lie  for  the  proceeds  of  the  sales  of  Confederate 
bonds  which  had  been  sent  by  the  plaintiffs  to 
the  defendants  for  sale,  and  which  had  been 
sold  by  them,  though  the  proceeds  had  been  car- 
ried to  the  credit  of  the  plaintiffs  and  made  a 
part  of  the  accounts.  It  may  be  that  no  action 
would  lie  against  a  purchaser  of  the  bonds,  or 
against  the  defendants  on  any  engagement  made 
by  them  to  sell.  Such  a  contract  would  have 
been  illegal.  But  when  the  illegal  transaction 
has  been  consummated ;  when  no  court  has  been 
called  upon  to  give  aid  to  it ;  when  the  proceeds 
of  tlie  sale  have  been  actually  received,  and  re- 
ceived in  that  which  the  law  recognizes  as  hav- 
ing had  value;  and  when  they  have  been  oarried 
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to  the  credit  of  the  plaintiffs, — ^the  case  is  dif- 
ferent. The  court  is  there  not  asked  to  enforce 
500*]  an  'illegal  contract  The  plaintiffs  do 
not  require  the  aid  of  any  illegal  transaction  to 
establish  their  case.  It  is  enough  jbhat  the  de- 
fendants have  in  hand  a  thing  of  value  that  be- 
longs to  them.  Some  of  the  authorities  show 
that,  though  an  illegal  contract  will  not  be  ex- 
ecuted, yet.  when  it  haa  been  executed  by  the 
parties  themselves,  and  the  illegal  object  of  it 
has  been  accomplished,  the  money  or  thing 
which  was  the  price  of  it  may  be  a  legal  consid- 
eration between  the  parties  for  a  promise,  ex- 
press or  implied,  and  the  court  will  not  unravel 
the  transaction  to  discover  its  origin.  Thus,  in 
Faikneti  v.  ReynouSf  4  Burr.  20&,  a  plaintiff 
•  was  allowed  to  recover  in  an  action  on  a 
bond  given  by  a  partner  to  his  copartner 
for  differences  paid  in  a  stock- jobbing  trans- 
action prohibited  by  act  of  Parliament. 
This  Was  the  case  of  an  express  agree- 
ment to  pay  a  debt  which  could  not  nave 
been  recovered  by  the  firm.  Petrie  v.  Eannay, 
3  Term.  419,  was  a  similar  case,  except  that  the 
partner  plaintiff  had  paid  the  differences  by  a 
bill  on  which  there  had  been  a  recovery  against 
him,  and  his  action  against  his  copartner  for 
contribution  was  sustamed.  This  was  an  action 
on  an  implied  promise.  Ex  parte  Bulmer,  13 
Ves.  316,  goes  much  farther,  and  perhaps  far- 
ther than  can  now  be  sustained.  We  are  aware 
that  Faikney  v.  Reynous  and  Petrie  v.  Hannay 
have  been  doubted,  if  not  overruled,  in  England, 
but  the  doctrine  they  assert  has  been  approved 
by  this  court.  Armstrong  v.  Toler,  11  Wheat. 
258;  McBlair  v.  Gihles,  17  How.  236,  15  L.  ed. 
134;  Brooks  v.  Martin,  2  Wall.  70,  17  L.  ed. 
732.  Lestapies  v.  Ingraham,  5  Pa.  71,  is  full  to 
the  same  effect.  We  think,  therefore,  the  court 
was  not  in  error  in  refusing  to  affirm  the  de- 
fendant's points.  Farmer  v.  Russell,  1  Bos.  & 
P.  296. 

No  more  need  be  said  respecting  the  excep- 
tions taken  and  errors  assigned  by  the  defend- 
ants below.    None  of  them  are  sustained. 

A  single  assignment  of  error  made  by  the 
plaintiffs  below  remains  to  be  considered.  At 
the  trial  they  asked  for  the  following  instruc- 
tions :  If  the  jury  should  find  from  the  'evidence 
501*]  that  the  defendants  received  confeder- 
ate currency  on  behalf  of  the  plaintiffs,  and  en- 
tered it  to  the  credit  of  the  plaintiffs  on  the 
books  of  the  bank,  and  used  it  in  their  general 
business,  the  defendants  thereby  became  the 
debtors  of  the  plaintiffs,  and  that  the  measure 
of  the  indebtedness  was  the  value  of  confederate 
currency  in  the  lawful  money  of  the  United 
States  at  the  time  the  credit  was  entered  and 
the  collections  were  made.  This  instruction  the 
court  declined  giving,  but  in  lieu  thereof 
charged  the  jury  that  the  measure  of  indebted- 
ness for  receipts,  or  collections  made  by  the  de- 
fendants in  confederate  currency  and  used  by 
them  in  their  general  business,  was  the  value  of 
such  currency  at  the  diEite  of  demand  of  payment 
made  by  the  plaintiffs,  and  not  at  the  date  when 
such  currency  was  received  and  used  by  the  de- 
fendants in  their  business.  This  refusal  to  in- 
struct the  jury  as  requested  and  the  instruc- 
tions actually  given  are  now  complained  of  as 
erroneous.  We  think,  however,  they  were  cor- 
rect in  view  of  the  assumed  and  conceded  facts. 
We  do  not  controvert  the  position  that  general- 
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ly  a  bank  becomes  a  debtor  to  its  depositor  by 
its  receipt  of  money  deposited  by  him,  and  that 
money  paid  into  a  bank  ceases  to  be  the  money 
of  the  depositor  and  becomes  the  money  of  the 
bunk  which  it  may  use,  returning  an  equivalent 
when  demanded,  by  paying  a  similar  sum  to 
that  deposited.  Such  is  undoubtedly  the  nature 
of  the  contract  between  a  depositor  and  his 
banker.  So,  also,  a  collecting  bank  ordinarily 
becomes  the  owner  of  money  collected  by  it  for 
its  correspondent  and,  consequently,  a  debtor 
for  the  amount  collected,  under  obligation  to 
pay  on  demand,  not  the  identical  money  re- 
ceived, but  a  sum  equal  in  legal  value. 

But  it  is  to  be  observed  this  is  the  rule  where 
money  has  been  deposited,    or   collected,    and 
when  there  has  been  no  contract  or  understand- 
ing that  a  different  rule  should  prevail.     The 
circumstances  of  the  present  case  are  peculiar. 
It  seems  to  have  been  conceded  in  the  couri  be- 
low that  the  deposits  were  made  in  confederate 
currency,  and  £hat  the  collections  were  made 
in  like  currency  with  the  assent  ot  the   plain- 
tiffs.   The  instructions  asked  of  the  court  as- 
sume this.  *The  Union  Bank  then  be-  [*502 
came  the  agent  of  the  plaintiffs  to  receive  and 
to  collect,  not  money,  but  confederate  notes,  or 
promises,  and  the  obligation  it  assumed  was  to 
pay  confederate  notes  when  they  should  be  de- 
manded. The  subject  of  the  contract  was  a  com- 
modity, not  money,  and  there  was  no  default  in 
the  Union  Bank  until  a  demand  was  made  and 
refused.   And  from  the  nature  of  the  transac- 
tion it  is  to  be  inferred  that  the  intent  of  the 
parties  was  that  the  one  should  impose  and  the 
other  assume  only  a  liability  to  return  to  the 
plaintiffs  notes  of  the  confederate  government 
like  those  received  or  collected — ^notes  promis- 
ing to  pay  a  like  sum.  And  it  is  not  perceived 
that  the  effect  of  the  assumption  is  changed  by 
the  fact  that  the  defendants  us^d  the  notes  re- 
ceived in  their  general  business,  if  they  did  use 
them,  prior  to  any  demand  for  the  fulfilment  of 
their  undertaking.  Such  use  was  in  contempla- 
tion of  tlie  parties  from  the  beginning.  In  Rob- 
inson V.  Noble's  Administrators,  8  Pet.  181,  a 
promise  to  pay  in  Cincinnati  at  a  certain  time, 
"in  the  paper  of  the  Miami  Exporting  Company, 
or  its  equivalent,"  was  held  by  this  court  to  im- 
pose upon  the  promisor  only  a  liability  to  make 
good  the  damages  sustained  through  his  failure 
Co  pay  at  the  day,  and  that  those  damages  were 
measured  by  the  market  value  of  the  paper  at 
the  time  when  payment  should  have  been  made. 
The   promise  was  assimilated  to  an  engage- 
ment to  deliver  a  certain  quantity  of  flour,  or 
any  other  commodity,  on  a  given  day.  A  loon 
for  consumption  to  be  returned  in  kind  contem- 

{)lates  a  restoration  not  of  the  identical  thing 
oaned,  but  of  a  similar  article  equal  in  quanti- 
ty, and  if  no  return  be  made,  all  that  the  lender 
can  require  is  the  value  of  the  thing  which 
should  have  been  returned  at  the  time  when  the 
contract  was  broken.  The  value  at  the  time  of 
the  loan  is  not  to  be  considered.  Both  parties 
take  the  risk  of  appreciation  or  depreciation. 
Why  should  not  a  similar  rule  be  applied  to  the 
present  case?  Ought  the  plaintiffs  to  recover 
more  than  the  damages  they  have  sustained 
from  the  breach  of  the  contract?  Ought  they 
to  be  *placed  in  a  better  position  than  [*503 
that  they  would  occupy  if  the  defendants  had 
paid  them  the  right   quantity   of   confederate 
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notes  when  thej  were  demanded?  We  think  not. 
Clearlj,  if  the  notes  had  appreciated  after  they 
were  received  by  the  defendants,  and  before  the 
demand  was  made/ the  plaintiffs  would  have 
been  entitled  to  the  benefit  of  the  appreciation. 
This  is  because  of  the  nature  of  the  transaction, 
and  it  would  seem,  for  the  same  reason,  the 
risk  of  depreciation  was  necessarily  theirs. 

This  case  differs  very  materially  from  Marine 
Bank  v.  Fulton  Bank,  2  Wall.  252,  17  L.  ed. 
785.  There,  it  is  true,  the  collecting  bank  re- 
eeived  depreciated  currency  of  the  Illinois  banks 
and  it  may  be  assumed,  with  the  assent  of  its 
correspondent.  But  therie  were  positive  instruc- 
tions to  hold  the  avails  of  the  collections  sub- 
ject to  the  order  of  the  bank  which  had  sent  the 
notes  for  collection ;  and  the  proceeds  of  the  col- 
lections were  an  authorized  lawful  currency. 
The  two  banks,  therefore,  stood  to  each  other 
is  the  relation  of  debtor  and  creditor,  and  the 
eoUecting  bank  acknowledged  that  relation  im- 
mediately on  the  payment  of  the  notes  which 
had  been  sent  to  it  for  collection.  Not  so  here. 
The  collections  were  not  made  in  money,  and  it 
was  not  the  understanding  of  the  parties  that 
money  should  be  paid.  We  hold,  therefore,  that 
the  Planters'  Bank  ought  not  to  be  permitted 
to  recover  more  than  the  damages  sustained  by 
it  in  consequence  of  the  defendant's  failure  to 
deliver  Confederate  notes  when  they  were  de- 
manded, and  those  damages  are  measured  by  the 
▼alue  of  those  notes  in  United  States  currency 
at  the  time  when  the  demand  was  made  and 
when  the  notes  should  have  been  delivered ;  and 
ra  so  holding  we  do  not  intend  to  deny  or  qual- 
ify the  doctrine  asserted  in  Marine  Bank  v.  Ful- 
ton Bank,  or  in  Thompson  v.  Riygs,  5  Wall. 
663,  18  L.  ed.  704.  It  follows  that  the  charge 
gi^*en  to  the  jury  was  correct. 

There  is,  then,  nothing  in  the  record  com- 
plained of  by  either  party  which  would  justify 
our  ordering  a  new  trial. 

The  judgment  is  affirmed, 

504*]     'Mr.  Justice  Bradley,  dissenting: 

I  dissent  from  the  judgment  of  the  court  in 
this  cav.  The  officer  in  command  of  the  armies 
ef  the  United  States,  after  the  possession  of  New 
^>rlean8  had  been  secured^  required  debtors  in 
New  Orleans  of  creditors  in  the  enemy's  lines 
to  pay  such  debts  to  the  proper  receiving  offi- 
cer of  the  army.  That  the  debts  due  from  the 
fitizens  of  a  belligerent  state  to  the  citizens  of 
the  state  with  whom  the  former  is  at  war  may 
be  confiscated  is  undoubted  international  law. 
If  such  confiscation  is,  in  fact,  made  by  the 
military  authorities,  and  if  the  action  of  those 
Mthorities  is  assumed  or  confirmed  by  the  sov- 
ereign authority,  the  confiscation  is  perfect. 

In  this  case  the  acts  of  the  military  authori- 
ties have  been  substantially  adopted  and  con- 
firmed by  the  Federal  government  in  passing  a 
law  exempting  military  officers  from  all  actions 
and  suits  for  any  acts  done  in  their  military 
capacity. 

uy  tins  act,  if  any  wrong  was  done,  the  gov- 
ernment assumes  it  and  holds  itself  responsible 
to  the  injured  party,  if  any  illegality  occurred. 

One  party  must  suffer  in  this  case,  either  the 
debtor  or  the  creditor ;  and  as  the  debtor  was 
compelled  to  pay  the  debt  to  the  military  au- 
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thorities  it  ought  not  to  be  compelled  to  pay  it 
over  again  to  the  creditor.  Let  the  creditor  ap- 
ply to  the  Federal  government  for  relief,  by 
which  the  acts  of  the  military  authorities  have 
been,  in  effect,  assumed  and  confirmed. 

In  my  judgment,  such  a  disposition  of  the 
case  would  better  accord  with  principles  of  in- 
ternational law  and  the  mutual  rights  and  relaf 
tions  of  all  the  parties  concerned. 


THOMAS  D.  MARSHALL,  Appt, 

V, 

HENRY  KNOX  and  E.  E.  Norton,  Assignees 
of  Nathan  C.  Smith. 

(See  S.  C.  16  Wall.  551-560.) 

Improper  bankruptcy  order — injunction  of—* 
landlord*s  lien  for  rent — action  by — dam- 
ages, 

1.  The  district  court  has  no  lurlsdlctlon  to  com- 
pel a  lessor  and  the  sheriff,  by  a  rule  in  bank- 
ruptcy, to  deliver  up  possession  to  the  assignee  in 
bankruptcy  of  goods  which  were  in  the  custody 
of  the  sheriff  under  a  writ  of  seizure  from  a  state 
court,  and  held  for  the  rent  of  the  lessor ;  neither 
the  sheriff  nor  the  lessor  being  a  party  to  the  pro- 
ceedings in  bankruptcy. 

2.  The  circuit  court  had  Jurisdiction  of  a  bill 
to  review  and  enjoin  such  proceedings. 

3.  The  lessor  and  the  sheriff  had  the  right,  un- 
der the  law  of  Louisiana  giving  a  lien  for  rent,  to 
the  possession  of  goods  for  toe  payment  of  the 
rent,  which  had  been  seized  for  that  purpose  be- 
fore the  proceedings  in  bankruptcy,  and  the  as- 
signee in  bankruptcy  could  not  take  them  from 
their  possession. 

4.  where  the  goods  have  been  sold  by  the  as- 
signee, the  lessor  may  recover  of  him  the  full 
value  of  the  goods,  clear  of  all  expenses,  whether 
the  assignees  realized  that  value  or  not  (limited 
by  the  amount  of  rent  which  he  is  entitled  to  be 
paid),  and  bis  taxable  costs. 

[No.  191.] 

Submitted  Mar.  21,  J87S,    Decided  Apr.  28, 

1875. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs.  George  W.  Race  and  E.  T.  Mer- 
rick,  for  plaintiff  in  error: 

The  question  is:  had  the  circuit  court  of  the 
United  States,  Apr.  29,  1868,  on  the  filing  of 
the  bill,  jurisdiction  of  the  case?  If  it  had,  we 
lay  down,  as  undeniable  propositions,  that  the 
defendants  could  not,  with  a  high  hand,  defeat 
that  jurisdiction  which  was  vested;  that  this 
court,  after  the  jurisdiction  vested,  will  take 
care  to  see  complete  justice  done  its  rightful 
suitors,  without  sending  them  to  another  juris- 
diction for  redress.  Were  it  otherwise,  it 
would  have  an  imperfect  jurisdiction  which 
any  suitor  might  defeat. 

To  consider  the  question,  then,  we  must  ex- 
amine the  complainant's  rights,  under  the  laws 
of  Louisiana,  and  not  as  lessee  at  common  law. 

It  is  a  maxim  of  the  civil  law  that  the  land- 
lord possesses  by  his  tenants. 

Civ.  Code,  3396 ;  Ariok  v.  Walsh,  23  La.  Ann. 
006. 
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The  case  of  the  R,  Co,  v.  State,  31  N.  J.  L. 
631,  is  principally  relied  upon  to  sustain  the  ar- 
^rument  on  the  other  side. 

The  act  in  that  case  taxed  only  foreign  corpo- 
rations  transporting  over  the  state  roads,  pas- 
sengers and  freight  passing  entirely  through 
the  state. 

This  discrimination  constitutes  the  founda- 
tion of  the  decision,  and  it  should  be  read  in  its 
application  to  the  law  under  consideration. 

The  rule  of  discrimination  is  thus  stated: 
"The  tax  imposed  must,  to  avoid  the  taint  of 
uuconstitutionaliiv,  be  indirect  in  substance 
and  not  merely  so  in  form." 

In  the  case  of  the  Society  for  Savings  v. 
Coite,  6  Wall.  607,  18  L.  ed.  903,  this  distinc- 
tion is  likewise  adverted  to. 

"The  states  may,  unquestionably,  tax  the  sub- 
jects of  commerce;  and  no  necessary  conflict 
with  that  complete  control  which  is  vested  in 
Congress  appears,  until  the  power  is  so  exer- 
cised as  to  defeat  or  embarrass  the  congres- 
sional legislation.  When  Congress  has  not  acted 
at  all  on  the  subject,  the  state  taxation  cannot 
be  invalid  on  this  ^ound." 

Cooiey,  Const.  Lim.  486. 

These  principles  are  full^  sustained  by  the 
opinion  of  the  Chief  Justice,  in  the  lAoenae 
Cases,  5  How.  604. 

"I  am  not  aware  of  any  instance  in  which  the 
court  has  spdi^en  of  the  grant  of  power  to  the 
general  government  as  excluding  all  state  law 
over  the  subject,  unless  they  were  deciding  a 
case  where  the  power  had  been  exercised  by  Con- 
gress and  the  state  law  came  in  conflict  with  it." 

Lurking  behind  this  case  is  the  question 
whether  or  not  the  railroads  of  the  ooimtry, 
whose  aggregate  power  is  now  dominating  the 
legislatures  of  the  states  and  even  Congress  it- 
self, and  whose  capital  is  counted  by  himdreds 
of  millions,  are  entitled  to  a  further  increase  of 
power  by  exemption  from  taxation. 

The  attempt  was  made  lately  by  the  great  Pa- 
cific Railroad  under  very  imposing  circum- 
stances, to  claim  this  exemption  by  reason  of  its 
afliliation  with  the  Federal  government,  and  as 
being  the  means  by  which  its  constitutional 
functions  were  performed. 

In  delivering  the  opinion  of  the  court  in  the 
case  referred  to,  the  Chief  Justice,  looking  prob- 
ably to  this  not  remote  future,  takes  time  by 
the  forelock.  He  says :  "No  one  questions  that 
the  power  to  tax  all  property,  business,  and  per- 
sons, within  their  respective  limits,  is  original 
in  the  states  and  has  never  been  surrendered.  It 
cannot  be  so  used,  indeed,  as  to  defeat  or  hinder 
the  operations  of  the  national  government,  but 
it  will  be  safe  to  conclude  in  general,  in  refer- 
ence to  the  persons  and  state  corporations  em- 
ployed in  government  service,  that,  where  Con- 
gress has  not  interposed  to  protect  their 
property  from  state  taxation,  such  taxation  is 
not  obnoxious  to  that  objection." 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  the  agent  at  Mo- 
bile, Alabama,  of  the  Southern  Express  Com- 
pany, incorporated  by  the  state  of  Georgia,  and 
as  such,  transacted  a  general  forwarding  and 
express  business  within  and  extending  beyond 
the  limits  of  Alabama. 

An  ordinance  of  the  city  of  Mobile  wfis  thea 
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in  force,  requiring  that  every  express  company 
or  railroad  company  doing  business  in  that  city 
and  having  a  business  extending  beyond  the  lim- 
its of  the  state  should  pay  an  annual  license  of 
$500,  which  should  be  deemed  a  first  grade  li- 
cense ;  every  express  or  railroad  company  doing 
business  within  the  limits  of  the  state  should 
take  out  a  license  called  a  second  grade  license 
and  pay  therefor  $100;  and  that  every  such 
company  doing  business  within  the  city  should 
take  out  a  third  grade  license,  paying  therefor 
$50.  It  subjected  any  person  or  incorporated 
company  who  should  violate  any  of  its  provi- 
sions, to  a  fine  not  exceeding  $50  for  each  day 
of  such  violation. 

On  the  10th  of  February,  1869,  the  plaintiff 
in  error  was  fined  by  the  mayor  of  Mobile  for 
violating  that  ordinance  in  conducting  the  busi- 
ness of  his  agency  without  having  paid  the  $500 
and  obtained  the  license  required.  He  appealed 
to  the  circuit  court  of  the  state,  which  affirmed 
the  judgment  of  the  mayor.  He  then  appealed 
to  the  supreme  court  of  Alabama,  and  that 
court  affirmed  the  judgment  of  the  circuit  court. 
A  writ  of  error  to  uie  supreme  court  of  the 
state  brings  the  case  here. 

The  record  presents  the  question,  whether  the 
ordinance,  in  requiring  payment  for  a  license  to 
transact  in  Mobile  a  business  extending  beyond 
the  limits  of  the  state  of  Alabama,  was  repug- 
nant to  the  provision  of  the  Constitution  vest- 
ing in  the  Confess  of  the  United  States  the 
power  "to  r^^ate  commerce  among  the  sev- 
eral states." 

In  several  cases  decided  at  this  term  we  have 
had  occasion  to  consider  questions  of  state  taxa- 
tion as  affected  by  this  *clau8e  of  the  [*481 
Constitution.  In  that  of  Phila4elj)hia  d  Read' 
ing  Railroad  v.  Commonwealth  of  Pennsylvania, 
ante,  146,  wc  held  that  the  state  could  not  con- 
stitutionally impose  and  collect  a  tax  upon  the 
tonnage  of  freight  taken  up  within  its  limits 
and  carried  beyond  them,  or  taken  up  beyond  its 
limits  and  brought  within  them ;  that  is  to  say, 
in  other  words,  upon  interstate  transportation. 
In  another  case  between  the  same  parties.  State 
V.  TacD  on  Ry.  Cross  Receipts,  ante,  164,  we  held 
that  a  tax  upon  the  gross  receipts  for  transpor- 
tation by  railroad  and  canal  companies,  char- 
tered by  the  state,  is  not  obnoxious  to  the  objec- 
tion of  repugnancy  to  the  constitutional 
provision. 

The  tax  on  tonnage  was  held  to  be  imconsti- 
tutional  because  it  was  in  effect  a  restriction 
upon  interstate  commerce,  which  by  the  Consti- 
tution was  designed  to  be  entirely  free.  The 
tax  on  gross  receipts  was  held  not*  to  be  repug- 
nant to  the  Constitution,  because  imposea  on 
the  railroad  companies  in  the  nature  of  a  gen- 
eral income  tax,  and  incapable  of  being  trans- 
ferred as  a  burden  upon  the  property  carried 
from  one  state  to  another. 

The  difficulty  of  drawing  the  line  between 
constitutional  and  unconstitutional  taxation  by 
the  state  was  acknowledged,  and  has  always 
been  acknowledged,  by  this  court;  but  that 
there  is  such  a  line  is  clear,  and  the  court  can 
best  discharge  its  duty  by  determining  in  each 
case  on  which  side  the  tax  complained  of  is.  It 
is  as  important  to  leave  the  rightful  powers  of 
the  state  in  respect  to  taxation  unimpaired  as 
to  maintain  the  powers  of  tlrje  Federal  govern- 
ment in  their  integrity. 

83  U*  8, 
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In  the  second  of  the  cases  recently  decided, 
the  whole  court  agreed  that  a  tax  on  business 
carried  on  within  the  state  and  without  dis- 
crimination between  its  citizens  and  the  citizens 
of  other  states,  might  be  constitutionally  im- 
posed and  collected. 

The  case  now  before  us  seems  to  come  within 
this  principle. 

The  Southern  Express  Company  was  a  Greor- 
gia  corporation  carrying  on  business  in  Mobile. 
There  was  no  discrimination  in  the  taxation  of 
482*]  Alabama  between  it  and  the  •corpora- 
tions and  citizens  of  that  state.  The  tax  for  li- 
cense was  the  same  by  whomsoever  the  business 
was  transacted.  There  is  nothing  in  the  case, 
therefore,  which  brings  it  within  the  case  of 
Ward  V.  Md.  12  Wall.  423,  20  L.  ed.  450.  It 
seems  rather  to  be  governed  by  the  principles 
settled  in  Woodruif  v.  Parham,  8  Wall.  123,  19 
L  ed.  382. 

Indeed,  no  objection  to  the  lic^ise  tax  was 
taken  at  the  bar  upon  the  ground  of  discrimina- 
tion. Its  validity  was  assailed  for  the  reason 
that  it  imposed  a  burden  upon  interstate  com- 
merce, and  was,  therefore,  repugnant  to  the 
clause  of  the  Constitution  which  confers  up<m 
Congress  the  power  to  regulate  commerce 
among  the  several  states. 

It  is  to  be  observed  that  Congress  has  never 
undertaken  to  exercise  this  power  in  any  man- 
ner inconsistent  with  the  municipal  ordinance 
under  consideration,  and  there  are  several  cases 
in  which  the  court  has  asserted  the  right  of  the 
state  to  legislate,  in  the  absence  of  legislation 
aj  Congress,  upon  subjects  over  which  the  Con- 
stitution has  Clothed  that  body  with  legislative 
auUiority.  License  Cases,  5  How.  504 ;  Willson 
V.  Black  Bird  C,  M,  Co.  2  Pet.  245;  Cooley  v. 
Board  of  Wardens,  12  How.  315. 

But  it  is  not  necessary  to  resort  to  the  prin- 
ciples maintained  in  these  cases  for  the  decision 
of  the  case  now  before  us.  It  comes  directly 
within  the  rules  laid  down  in  the  case  relating 
to  the  tax  upon  the  gross  receipts  of  railroads. 
In  that  case  we  said:  "It  is  not  everything 
that  affects  commerce  that  amoimts  to  a  regu- 
lation of  it  within  the  meaning  of  the  Consti- 
tution." We  admitted  that  "the  ultimate  ef- 
fecf*  of  the  tax  on  the  gross  receipts  might 
*^  to  increase  the  cost  of  transportation,"  but 
we  held  that  the  right  to  tax  gross  receipts, 
though  derived  in  part  from  interstate  trans- 
p(Hrtation,  was  within  the  general  "authority 
of  the  states  to  tax  persons,  property,  business, 
or  occupations  within  their  limits." 

The  license  tax  in  the  present  case  was  upon 
a  business  carried  on  within  the  city  of  Mobile. 
The  business  licensed  included  transportation 
beyond  the  limits  of  the  state,  or  rather  the 
nuking  of  contracts,  within  the  state,  for  such 
483*]  'transportation  beyond  it.  It  was  with 
reference  to  this  feature  of  the  business  that 
the  tax  was,  in  part,  imposed ;  but  it  was  no 
more  a  tax  upon  interstate  commerce  than  a 
(general  tax  on  drayage  would  be  because  the  li- 
ttnsed  drayman  might  sometimes  be  employed 
in  hauling  goods  to  vessels  to  be  transported  be- 
yond the  limits  of  the  state. 

We  think  it  would  be  going  too  far  so  to  nar- 
row the  limits  of  state  taxation. 

The  judgment  of  the  Supreme  Court  of  Ala- 
^««a  w,  therefore^  affirmed, 
W  Wail. 


THE  PLAl^ERS'  BANK  OF  TENNESSEE, 

Plff.  in  Err,, 

V. 

THE  UNION  BANK  OF  LOUISIANA; 

AND 

THE  UNION  BANK  OF  LOUISIANA,  Plff. 

in  Err.^ 
v. 

THE  PLANTERS*  BANK  OF  TENNESSEE. 

(See  S.  C.  16  Wall.  483-508.) 

Unauthorized  order  of  General  Banks — Confed- 
erate notes,  when  good  consideration  —  value 
of,  when  estimated  —  money  received  on  ille- 
gal  contract. 

1.  The  order  of  General  Banks,  of  Aug.  17, 1863, 
requiring  the  New  Orleans  banks  to  pay  to  the 
Quartermaster  of  the  Army  all  moneys  in  their 
poBsessioD  belongiDg  to  enemies  of  the  United 
States,  was  one  which  he  had  no  authority  to 
make,  and  his  direction  to  the  Union  Bank  to  pay 
to  the  Quartermaster  of  the  Army  the  debt  due  the 
Planters'  Bank  was  wholly  invalid  and  payment  to 
the  quartermaster  did  not  satisfy  the  debt. 

2.  Where  plaintiff  remitted  part  of  a  Judgment 
and  afterwards  the  judgment  was  set  aside  and  a 
new  trial  granted,  such  remission  is  not  binding 
on  them  or  on  the  new  trial. 

3.  A  promise  to  pay  in  confederate  notes,  in 
consideration  of  the  receipts  of  such  notes  and  of 
drafts  payable  by  them  cannot  be  considered  a 
nudum  pactum  or  an  illegal  contract. 

4.  Although  an  illegal  contract  will  not  be  exe- 
cuted, yet,  when  it  has  been  executed  by  the  par- 
ties themselves,  and  the  Illegal  object  of  it  nas 
been  accomplished,  the  money  or  thing  which  was 
the  price  of  it  may  be  a  legal  consideration  be- 
tween  the  parties  for  a  promise,  express  or  im- 
plied, and  the  court  will  not  unravel  the  trans- 
action to  discover  its  origin. 

6.  The  measure  of  indebtedness  for  receipts  or 
collections  made  by  the  defendant  in  confederate 
currency,  and  used  by  it  in  its  general  business, 
was  the  value  of  such  currency  at  the  date  of  de- 
mand of  payment  made  by  the  plaintiff,  and  not 
at  the  date  when  such  currency  was  received  and 
used  by  the  defendant  in  its  business.  The  subject 
of  the  contract  was  a  commodity  and  not  monev. 

6.  A  loan  for  consumption  to  be  returned  In 
kind,  contemplates  a  restoration,  not  of  the  iden- 
tical thing  loaned,  but  of  a  similar  article  equal  in 
quantity:  and  if  no  return  be  made,  all  that  the 
lender  can  require  is  the  value  of  the  thing  which 
should  have  been  returned,  at  the  time  when  the 
contract  was  broken.  The  value  at  the  time  of  the 
loan  is  not  to  be  considered. 

[Nos.  147,  170.] 
Argued  Mar.  6,  187S.    Decided  Apr.  28,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Suit  was  brought  in  the  court  below  by  the 
Planters'  Bank  of  Tennessee,  to  recover  money 
alleged  to  be  due  upon  account  with  the  defend- 
ant. Judgment  having  been  given  for  the  plain- 
tiff for  a  part  of  the  amount  claimed,  each 
party  sued  out  a  writ  of  error  to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  Thomas  J.  Durant  and  Theo.  Han- 
ton,  for  The  Planters'  Bank  of  Tennessee: 

The  court  below  erred  in  charging  the  jury 

Note. — Contracts  payable  in  confederate  notes, 
tender  of — see  note  to  Thorlngton  ▼.  Smith,  19  L. 
ed.  U.  S.  361. 

What  are  illegal  contracts.  How  far  fraud  or 
illegal  consideration  will  avoid  contract— -»ee  nott 
to  Armstrong  v.  Toler,  6  L.  ed.  U.  S.  468. 

Liability  of  bank  for  general  deposits. 

A  general  deposit  is  one  to  be  repaid  in  money 
on  demand.  General  deposits  are  loans  and  become 
the  property  of  the  bank  and  may  be  used,  in  its 
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that  the  measure  of  indebtedness  of  the  Union 
Bank  to  the  Planters'  Bank  was  the  value  of 
confederate  currency  in  national  currency  at  the 
time  the  Planters*  Bank  demanded  payment 
from  the  Union  Bank,  and  not  the  value  at  the 
time  the  Union  Bank  received  confederate  cur- 
rency and  passed  the  amount  thereof  on  its 
books  to  the  credit  of  The  Planters'  Bank. 

The  legal  relations  between  the  parties  are 
settled  by  the  dearest  principles  of  law  and  by 
the  safest  authorities. 

The  Planters'  Bank  was,  with  regard  to  the 
Union  Bank  for  all  the  amounts  collected  by  the 
latter,  a  depositor  of  so  much  money. 

1.  The  law  of  Louisiana  on  the  subject. 

"The  only  real  deposit  is  that  where  the  de- 
positor receives  a  thmg  to  be  preserved  in  kind, 
without  the  power  of  using  it,  and  on  condition 
that  he  has  to  restore  the  identical  object."  La. 
Code,  art.  2934. 

"If  the  things  be  of  the  nature  of  those  which 
are  consumed  by  use,  and  the  depositor  has 
given  permission  to  the  depositary  to  use  them, 
the  contract  is  no  longer  a  deposit,  but  a  loan 
for  consumption,  and  becomes  subject  to  the 
rules  which  govern  that  contract."  La.  Code, 
art.  2912. 

*'By  the  effect  of  this  loan,  the  borrower  be- 
comes the  owner  of  the  tning  lent,  and  if  it  be 
destroyed,  in  whatever  manner  the  same  may 
have  happened,  the  loss  is  on  his  account."  La. 
Code,  art.  2882. 

See  also  Matthews  v.  Creditors,  10  La.  Ann. 
718,  where  the  court  reviewed  the  relations  of 
the  depositor  with  the  bank,  and  held  them  to 
be  simply  those  of  debtor  and  creditor. 

See,  also,  to  the  same  effect,  Simms  v.  Bean, 
10  La.  Ann.  34C. 

2.  The  law  of  England. 

See  Carr  v.  Carr,  reported  in  note  (a)  to  the 
case  of  Devaynes  v.  Noble,  in  1  Meriv.  529 ;  see 
Sims  V.  Bond,  5  B.  &  Adol.  389 ;  Foley  v.  Bill, 
1  Phil.  404. 

And  in  Pott  v.  Clegg,  16  Mees.  &  W.  327,  328, 
Pollock,  Ch.  J.,  said:  "I  must  ceitainly,  with 
considerable  doubt  and  diffidence,  confess  the 
hesitation  of  my  own  opinion,  whether  there  is 
not  a  special  contract  between  the  banker  and 
his  customer  as  to  the  money  deposited,  which 
distinguishes  it  from  the  ordinaiy  case  of  a 
loan  for  money."  "I  could  not  concur  in  the 
judgment  of  the  rest  of  the  court  without  ex- 
pressing this  doubt,  in  which,  however,  they 


(Parke,  Alderson,  and  Rolfe)  do  not  partake, 
as  they  are  of  the  opinion  that  money  in  the 
hands  of  a  banker  is  merelv  money  lent,  with 
the  superadded  obligation  that  it  is  to  be  paid 
when  called  for  by  the  draft  of  the  customer." 

16  M.  &  W.  328. 

"Money,  when  paid  into  a  bank,  ceases  alto- 
gether to  be  the  money  of  the  principal;  it  is 
then  the  mone^  of  the  banker,  who  is  bound  to 
return  an  equivalent  by  paying  a  similar  sum 
to  that  deposited  with  him,  when  he  is  asked 
for  it. 

The  money  paid  into  the  banks  is  money 
known  by  the  principal  to  be  placed  there  for 
the  purpose  of  being  under  the  control  of  the 
banker;  it  is  then  the  bankers  money;  he  is 
known  to  deal  with  it  as  his  own;  he  makes 
what  profit  of  it  he  can,  which  profit  he  retains 
to  himself,"  etc. 

See  opinion  of  Lord  Chancellor  in  Foley  y. 
Hill,  2  H.  L.  Cas.  36;  Grant,  Banking,  pp.  1-6. 

3.  The  law  of  the  United  States. 

"But  I  understand  these  deposits  to  create 
the  relation  of  debtor  and  creaitor.  The  bank 
takes  the  money  in  the  nature  of  a  gratuitous 
loan,  and  charges  itself  with  a  debt  absolutely 
due  to  the  depositor.  It  is  not  the  case  of  a 
technical  bailment.  Should  the  money  be  lost 
without  the  fault  of  the  bank,  it  would  be  liable. 

Bank  v.  Hughes,  17  Wend.  100. 

In  the  case  of  the  Marine  Bank  v.  Fulton 
Bank,  2  Wall.  252,  17  L.  ed.  785,  the 
latter,  a  New  York  bank,  had  remitted  to  the 
former,  a  Chicago  bank,  two  notes  for  collection, 
which  was  made.  About  a  year  after  the  col- 
lection was  made  the  New  York  bank  made  a 
demand  of  payment  from  the  Chicago  bank, 
which  was  refused  unless  the  former  bank  would 
cept  Illinois  currency,  at  the  time  of  demand 
of  payment  sunk  in  value  to  fifty  per  cent  be- 
low par. 

In  speaking  of  the  collection,  the  court  said : 
*'It  was  used  by  the  bank  in  the  same  manner 
that  it  used  the  money  deposited  with  it  that 
day  by  city  customers,  and  the  relation  be- 
tween the  two  banks  was  the  same  as  that  be- 
t\^een  the  Chicago  bank  and  its  city  depositors. 
It  would  be  a  waste  of  argument  to  attempt  to 
prove  that  this  was  a  debtor  and  cr^itor  rela- 
tion." 

Marine  Bank  v.  Fulton  Bank,  supra. 

And  the  features  of  this  case,  as  well  as  the 
entire  reasoning  of  the  court  upon  them,  are 


buftinesB.  A  general  depositor  is  a  general  creditor, 
and  Is  not  entitled  to  a  preference.  In  Matter  of 
Franklyn  Bk.  1  Paige,  249.  9  Am.  Dec.  413  ;  Corbit 
V.  Bk.  of  Smyrna,  2  Harr.  235:  Marsh  v.  Oneida 
<'ent.  Bk.  34  Barb.  298:  Lund  v.  Seamen's  Bk. 
37  Barb.  129;  Allen  v.  Fourth  Natl.  Bk.  5  Jones 
&  Sp.  137.  59  N.  Y.  12  ;  Chapman  v.  White,  6  N. 
y.  412 ;  A^tna  Natl.  Bk.  v.  Fourth  Natl.  Bk.  46  N. 
y.  82.  7  Am.  Rep.  514  :  Bk.  of  Northern  Liberties 
V.  Jones.  42  l*a.  St.  536 ;  Coffin  v.  Anderson,  4 
Blaekf.  395  ;  Wray  v.  Ins.  Co.  34  Ala.  58 ;  Boyden 
V.  Bk.  of  Cape  B'oar,  65  N.  C.  13  ;  Robinson  v.  Car- 
diner.  18  Gratt.  509  ;  Marine  Bk.  v.  Fulton  Bk.  17 
L.  ed.  U.  S.  785 ;  Thompson  v.  Rlggs,  18  L.  ed.  U. 
S.  704 ;  Bk.  of  Repub.  v.  Millard,  19  L.  ed.  U.  S. 
897 :  Knccht  v.  V.  S.  Savings  Inst.  2  Mo.  App.  563  : 
(>arnett  v.  McKewau,  L.  R.  8  Bxch.  10.  4  Moak's 
Kng.  419 :  Foley  v.  Hill,  2  H.  L.  Ca.  28 ;  Sims  v. 
Bond,  2  Nev.  &  M.  608,  6  B.  &  Aid.  392 ;  Carr  v. 
Carr,  2  Mer.  541 ;  Goodwin  v.  Robarts,  L.  R.  10 
Bxch.  351 ;  Watts  v.  Christie,  11  Beav.  546 ;  De- 
vaynes V.  Noble,  2  Mer.  569;  Pott  v.  Clegg,  16 
Mees.  &  W.  321. 

Before  depositor  can  bring  action  for  a  general 
d«>nofiit  there  must  be  a  demand  and  refusal,  un- 
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less  notification  has  been  given  that  It  will  not  be 
paid,  or  bank  claims  It.  or  has  stopoed  payment. 
Watson  V.  I'hcenlx  Bk.  8  Met.  217;  Brahm  v.  Ad- 
klns,  77  111.  263;  Adams  v.  Orange  Co.  Bk.  17 
Wend.  514;  .lohnson  v.  Farms.  Bk.  1  Harr.  117; 
Girard  Bk.  v.  Bk.  of  Peun.  Township.  39  Pa.  St. 
92 ;  Bk.  of  Mo.  v.  Benolst.  10  Mo.  519 ;  Farms.  Bk. 
v.  Planters'  Bk.  10  Gill  &  J.  422 ;  Downs  v.  Phoe- 
nix Bk.  6  HiU,  297 ;  Oddie  v.  Natl.  City  Bk.  45  N. 
Y.  735,  6  Am.  Rep.  160. 

Bank  may  apply  deposit  to  pay  depositor's  indebt- 
edness to  bank  agalust  his  will.  Com.  Bk.  v.  Hughes, 
17  Wend.  94  ;  Cnrr  v.  Natl.  Security  Bk.  107  Mass, 
45  :  Marsh  v    Oneida  Cent  Bk.  34  Barb.  298. 

Deposit  is  a  mere  loan.  It  is  Impressed  with  no 
trust  in  favor  of  the  depositor.  There  is  no  rela- 
tion of  cestui  que  trust  and  trustee  between  him 
and  the  banker.  In  re  Bk.  of  Madison,  5  BIss.  515 ; 
Buchanan  Farm.  Oil  Co.  v.  Woodman,  1  Hun.  639 : 
S.  C.  4  T.  &  C.  193  ;  Carr  v.  Natl.  Security  Bk.  lof 
Mass.  45. 

If  money,  checks  or  bills  deposited  generallv, 
are  lost,  destroyed,  stolen  or  become  worthlesSi, 
the  bank  sustains  the  loss.  Matter  of  Franklyn 
Bk.    1   Paige,   249. 
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strongly  analogous  to  the  case  now  before  us. 

Story  says:  "In  the  ordinary  case  of  depos- 
its of  money  with  banking  corporations  or 
bankers,  the  transaction  amounts  to  a  mere 
loan  or  mutvum,  or  irregular  deposit,  and  the 
bank  is  to  restore,  not  the  same  moneys,  but  an 
eqmvaleut  sum,  whenever  it  is  demanded.'' 

Story,  Bail.  §  88,  p.  65;  see  also  2  Kent, 
Com.  573. 

The  commentators  on  the  articles  1895,  1896, 
1897,  of  the  French  Code,  set  this  subject  in  a 
very  clear  light. 

See,  also,  Le  Droit  Civil  Explique^  8uivant 
Vordre  des  articles  du  Code,  Troplong,  Du  Pret. 
Paris f  1845,  pp.  173,  180;  Merlin ,  Repertoire  du 
Jurisprudence,  Verho  Pret.  §  2,  art.  VII.  Vol. 
24,  p.  400,  cd.  Brussels,  1827 ;  case  of  "Hoena 
hruckee  et  Feme,"  Sirey  Jurisprudence  de  la 
Cour  de  Cassatoire,  tome  X.  part  2,  p.  207. 

The  conclusion,  then,  is  certain,  that  the 
charge  of  His  Honor,  the  judge  of  {"he  court  be- 
low was  erroneous. 

The  Union  Bank  was  the  debtor  of  the 
Planters'  Bank  for  the  balance  of  account,  and 
was  bound  in  law  to  pay  the  numerical  amount 
of  that  balance  in  the  money  having  currency 
at  the  date  of  demand  of  payment.  The  jury, 
under  this  erroneous  instruction,  gave  a  verdict 
of  $24,713.79,  with  legal  interest  from  Sept.  15, 
1863;  whereas,  had  the  law  been  correctly  laid 
down,  the  verdict  would  have  been  for  the  real 
amount  of  the  balance,  viz.:  $98,855.19,  witli 
mterest  from  Nov.  25,  1863. 

Ou  the  first  trial,  a  verdict  having  been  ren- 
dered in  favor  of  the  Planters'  B^^>  its  counsel 
entered  a  remittitur  for  a  part  of  the  amount. 
That  verdict  having  been  set  aside,  the  remitti- 
tur went  with  it.  The  motion  at  the  second 
trial  to  withdraw  the  remittitur  was  supererog- 
atoiT,  but,  of  course,  allowing  it  did  no  harm 
to  the  Union  Bank,  which  was  merely  left  in 
the  situation  it  would  have  occupied  had  the 
motion  to  withdraw  the  remittitur  not  been 
made. 

The  currency  issued  by  the  confederate  au- 
thorities who  were  supreme,  and  in  fact  exclu- 
bive,  being  the  only  currency  in  existence  at  the 
date  of  the  transactions  between  plaintiff  and 
defendant,  could  no  more  have  been  dispensed 
with  than  air  and  water.  Business  was,  by  force 
of  an  inevitable  politico-economical  law,  carried 
on  in  that  currency,  and  all  contracts  made  un- 
der its  standard  were  lawful,  if  not  in  them- 
selves illegal. 

See  Thorington  v.  Smith,  8  Wall.  12,  19  L. 
ed.364. 

With  the  currency  thus  received,  the  Union 
Bank,  as  owner  of  it,  could  have  bought,  and 
no  doubt  did  buy  cotton,  sugar,  tobacco  or  ex 
change,  on  all  of  which  profits  were  realized, 
feuch  as  had  never  been  known  in  the  history  of 
commerce.  The  Union  Bank  placed  this  money 
with  its  other  money,  and  perhaps  in  the  course 
of  a  week  all  the  specific  bills  it  then  had  on 
hand  were  paid  out  by  it.  It  used  it  in  paying 
the  checks  of  its  depositors ;  in  other  words,  its 
debts,  at  par.  It  bought  bills  on  London,  Paris, 
Laird,  Erlanger,  which  it  converted  into  ex- 
change worth  a  premium,  and  that  an  enormous 
one. 

Sec  Marine  Bank  v.  Fulton  Bank,  2  Wall 
257, 17  L.  ed.  787. 

If,  then,  General  Banks  had  any  right  to  con- 
16  Wall. 


fiscate  this  debt,  this  legerdemain  of  buying 
confederate  money  cannot  avail  tlic  Union  Bank 
as  a  payment  of  its  debt  to  the  Planters'  Bank. 

He  had  no  such  right,  and  the  very  order 
which  is  relied  upon  does  not  show  that  he  in- 
tended to  confiscate  the  debt. 

Tiie  Planters'  Bank  excepted  to  the  charge  of 
the  judge,  which  told  the  jury  that  if  the  facta 
showed  that  before  the  issuing  of  the  confisca- 
tion order  of  General  Banks,  the  Planters'  Bank 
had  demanded  payment  from  the  Union  Bank 
of  the  balance  due,  and  that  the  Union  Bank 
had  refused  to  pay,  then  that  any  subsequicnt 
loss  occasioned  by  payment  of  Capt.  McClure 
would  fall  upon  the  Union  Bank. 

This  charge  was  clearly  right.  The  obliga- 
tion of  a  bank  is  to  pay  on  demand  moneys  de- 
posited with  it,  and  on  refusal  it  must  be  liable 
m  damages.  No  subsequent  event  can  excuse  the 
refusal  to  pay. 

One  of  the  legal  views  which  may  be  taken 
of  this  question  is  that  the  military  authority 
at  New  Orleans  had  no  power  to  confiscate  the 
debt. 

The  Planters'  Bank  occupied  the  same  posi- 
tion as  any  inhabitant  of  Tennessee. 

No  law  of  the  United  States  subjected  the 
property  of  an  inhabitant  of  an  insurrectionary 
slate  io  confiscation  or  sequestration,  merely 
on  the  ground  of  his  inhabitancy. 

The  proclamation  of  the  general  who  took 
possession  of  New  Orleans  for  the  United  States 
had  declared:  "All  the  rights  of  property,  of 
whatever  kind,  will  be  held  inviolate,  subject 
only  to  the  laws  of  the  United  States,"  which 
•*only  reiterated  the  rules  established  by  the 
legislative  and  executive  action  of  the  national 
government  in  respect  to  the  portions  of  the 
states  in  insurrection  occupied  and  controlled 
by  the  troops  of  the  United  States." 

See  The  Venice,  2  Wall.  pp.  276,  277,  17  L. 
ed.  867. 

Two  acts  of  Congi'css  had  been  passed  in  ref- 
erence to  the  property  of  the  insurgents : 

1.  An  act  to  confiscate  property  used  for  in- 
surrectionary purposes,  approved  Aug.  6,  1861, 
12  Stat,  at  L.  19,  the  provisions  of  which  are 
plainly  inapplicable* to  a  money  debt. 

2.  An  act  to  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  and  confiscate  the 
property  of  the  rebels,  and  for  other  purposes, 
approved  July  17,  1862,  12  Stat,  at  L.  589,  et 
seq.,  the  5th  section  of  which  made  it  "the  duty 
of  the  President  of  the  United  States  to  cause  a 
seizure  of  all  the  estate  and  property,  money, 
stocks,  credits  and  effects  of  the  persons  here- 
inafter named  in  this  section." 

If  the  Bank  of  Tennessee,  then,  does  not  fall 
within  any  one  of  the  classes  named,  this  debt 
flue  to  it  by  the  Union  Bank  was  not  liable  to 
seizure. 

But  it  is  plain  fr«m  reading  the  list,  that  a 
l>anking  corporation  could  not  come  within 
iiny  of  the  classes  specified  in  this  section. 

Such  an  order,  then,  as  this  military  one  of 
(General  Banks,  was,  by  its  enforcement  on  the 
Union  Bank,  merely  an  act  of  illegal  violence, 
but  cannot  discharge  the  bank  from  the  pay- 
ment of  its  debt  to  the  Planters'  Bank. 

Messrs.  P.  PUllips  and  Conway  Robin- 
son, for  the  Union  Bank  of  Louisiana: 

The  order  for  a  remittitur,  entered  on  the  ap- 
plication of  the  plaintiff,  was  a  confession  of 
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record  that  the  amount  thus  renounced  was  not 
due  by  the  defendant.  It  was  in  the  nature  of  a 
judgment,  and  the  court  had  no  power,  after 
the  lapse  of  the  term  at  which  it  was  entered,  to 
set  it  aside. 

It  is  like  a  judgment  on  retraxit,  which  is  as 
complete  a  bar  as  a  judgment  on  verdict. 

Thonuison  v.  Odum,  31  Ala.  108. 

So,  bringing  money  into  court,  being  an  ac- 
knowledgment on  record,  can  never  l^  recov- 
ered bacS:,  although  it  afterwards  appeared  to 
have  been  paid  wrongfully. 

2  T.  R.  645. 

It  was  equally  erroneous  to  order  an  execu- 
tion for  a  part  of  the  first  judgment  rendered, 
while  the  motion  for  a  new  trial  was  pending 
and  undisposed  of.  The  defendant  was  thus  de- 
prived of  its  writ  of  error  and  supersedeas  and 
was  forced  to  pay  the  amount  of  this  execution, 
as  this  was  not  a  final  judgment. 

The  principal  questions  are  those  which  arise 
on  the  payment  under  General  Banks'  order, 
and  the  legality  of  the  dealing  in  confederate 
notes  and  bonds. 

Had  General  Banks  authority  to  issue  this 
order?  If  he  had,  it  would  clearly  follow  that 
he  had  the  right  to  place  his  own  construction 
on  it,  and  to  determine  when  and  in  what  man- 
ner the  indebtedness  so  stated  to  be  paid,  and 
his  receipt  for  the  amount  would  operate  as 
complete  a  discharge  of  the  debtor  as  if  it  had 
been  executed  by  the  creditor  himself.  It  would 
also  as  clearly  follow,  that  the  evidence  offered 
of  several  of  the  presidents  of  the  banks  of  the 
city,  to  show  that  the  General  construed  his  or- 
der to  extend  to  the  indebtedness  due  to  the 
banks  of  Tennessee  and  that  under  that  con- 
struction, they  had  been  compelled  to  pay,  and 
did  pay  over  to  him  the  amounts  due  to  the  said 
Tennessee  Banks,  in  confederate  treasury  notes, 
was  improperly  rejected. 

General  Banks  was  in  command  of  the  de- 
partment, and  the  only  representative  of  the 
oonstitutional  commander-in-chief. 

The  order  was  issued  while  the  war  was  fla- 
grant. In  the  absence  of  any  prohibitory  act 
of  Congress,  or  order  from  his  superior,  he  was 
vested  with  the  full  power  of  doing  all  that 
the  laws  of  war  permitted. 

Whatever  the  chief  executive  could  do  in 
those  portions  of  the  country  which  had  fallen 
by  conquest  under  his  dominion,  he  could  do. 
Courts  were  established  in  some  of  these  places 
under  executive  authority,  and  in  others  by 
military  commanders,  which  exercised  the  right 
to  pass  upon  personal  and  property  rights,  and 
their  judgments,  punishing  offenses  and  trans- 
ferring title  to  property,  have  been  undisturbed. 

The  regular  judicial  tribunals  were  subor- 
dinated to  military  control,  and  they  heard  and 
determined  such  cases  only  as  that  control  per- 
mitted. 

This  condition  of  things  was  fully  admitted 
by  the  Chief  Justice  in  his  charge  to  the  jury 
in  North  Carolina,  in  speaking  of  the  condition 
of  things  even  after  hostilities  had  terminated. 

See  extract  from  Chief  Justice  Chase's  ad- 
dress in  3  Abb.  Nat.  Dig.  in  n.  at  p.  142. 

The  supreme  court  of  Louisiana,  m  an  action 
of  nullity,  brought  on  a  judgment  rendered  by 
a  judge  holding  his  appointment  under  military 
authority,  says: 

"At  the  time  of  the  rendition  of  this  judg- 
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ment,  sought  to  be  annulled,  the  city  of  New 
Orleans  was  under  the  complete  dominion  and 
absolute  control  of  the  Federal  military  author- 
ity. The  government  established  by  them  rec- 
ognized no  law  such  as  met  its  unquali* 
fied  sanction  and  approval.  It  not  only  pre 
scribed  the  rule  of  conduct  for  the  inhabitant! 
of  the  conquered  city,  but  established  a  judi- 
ciary, appointed  judges,  whose  judicial  func- 
tions were   exercised   under   its   supervision." 

Lanfear  v.  Mestier,  18  La.  Ann.  506. 

In  a  case  before  Lord  Tenterden,  1830,  on  ap- 
peal from  the  judgment  of  the  supreme  court 
of  Bombay,  it  was  shown  that  the  property  was 
seized  in  a  recently  conquered  province,  long 
after  it  had  been  conquered,  and  at  a  distance 
from  actual  hostilities.  The  judgment  of  the 
Bombay  court  was  founded  on  these  circum- 
stances, and  on  the  further  fact  that,  at  the 
date  of  the  seizure,  courts  of  justice  were  exer- 
cising their  authority. 

But  in  the  appellate  court  His  Lordship  said : 

"We  think  the  proper  character  of  the  trans- 
action was  that  of  hostile  seizure  made,  if  not 
flagrante^  yet,  noiidum  cessante  hellOf  and  con- 
sequently the  municipal  court  had  no  jurisdic- 
tion to  adjudge  upon  the  subject,  but  if  any- 
thing had  been  done  amiss,  recourse  could  only 
be  had  to  the  government  for  redress. 

Elphinstone  v.  Bedreechund,  1  Knapp,  P.  C. 
360,  361. 

The  right  of  the  conqueror  to  acquire  title  to 
possess  and  alienate  both  immovable  and  in- 
corporeal property,  is  treated  of  by  Phillimore 
(3d  Vol.  696).  Speaking  of  the  case  of  pay- 
ment of  a  debt  \o  a  conqueror,  subsequently  to 
which  the  former  sovereign  is  restored,  he  puts 
these  questions:  has  the  restored  government 
the  right  to  demand  of  the  debtor  the  payment 
which  he  has  discharged  during  the  interreg- 
num? Does  it  follow  that,  if  this  government 
had  the  right  to  exact  the  debt,  it  was  the  debt- 
or's duty  to  pay?  Are  the  two  propositions 
convertible?  Or,  if  so,  may  not  the  original 
creditor  demand  a  second  payment? 

The  author  then  quotes  Bynkershoek,  to  the 
efl'ect  that  the  debt  is  satisfied  and  extinct ;  and 
this,  he  says,  is  unquestionably  the  opinion  of 
the  greater  number  of  the  most  able  jurists. 

The  order  of  General  Banks  has  been  ap- 
proved by  his  government  and  his  receipta  have 
been  accoimted  for.  If^  in  the  exercise  of  his 
power,  "anything  has  been  done  amiss"  (we 
use  language  of  Tenterden),  "recourse  could 
only  be  had  to  the  government  for  redress." 

The  government  has  passed  laws  protecting 
its  military  officers  for  acts  done  during  the 
war.  It  has  thus  interposed  itself,  in  this  case, 
between  the  parties  to  the  controversy.  If  the 
order  was  originally  illegal,  the  government  has 
protected  the  officer  from  suit.  It  has  made  his 
acts  its  own,  and  if  wrong  has  been  inflicted, 
the  creditor  can  lode  only  to  the  good  faith  of 
Congress. 

Thus,  the  4th  section  of  March  3, 1863,  makes 
it  a  complete  defense  to  any  action  brought  for 
a  seizure  of  property  when  it  is  shown  that  it 
was  done  under  "any  order  of  the  President, 
or  under  his  authority,"  or  "under  color  of  any 
law  of  Congress;"  and  this  may  be  shown  by  «k 
special  plea,  or  under  the  general  issue.  12  StaK 
at  L.  766. 

By  the  act  of  May  11,  1866,  the  provision  ^ 
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this  4th  section  is  extended  to  any  seizure  or 
other  act  done  under  any  "order,  written  or 
verbal,  general  or  special,  of  any  military  offi- 
cer of  the  United  States,  holding  the  command 
of  the  department,  district  or  place,  in  which 
such  seizure  was  made."    14  Stat,  at  L.  46. 

The  6th  section  of  the  act  of  July  17,  1862, 
tnthorized  the  seizure  of  "property,  moneys, 
stocks  and  credits."    12  Stat,  at  L.  591. 

The  question  whether  private  debts  are  prop- 
erly subjected  to  seizure  has  created  much  dis- 
cussion. The  case  is  often  provided  for  by 
treaty.  The  10th  article  of  the  treaty  of  1794 
^ith  Great  Britain  (3  Stat,  at  L.  122)  declares 
they  shall  not  be  "confiscated  or  sequestered." 
The  articles  of  "Camillus,"  written  by  Hamil- 
ton in  vindication  of  this  article  (Works  of 
Himilton,  7th  Vol.),  speak  of  the  violence  with 
which  it  had  been  attacked. 

The  reason  for  the  denial  of  the  right  of  such 
sozure  between  two  independent  governments 
on  the  breaking  out  of  war  would  seem  to  have 
DO  application  to  a  war  waged  for  the  suppres- 
sion of  a  rebellion,  and  we  may  further  add, 
that,  notwithstanding  the  strong  language  of 
Camillus,  the  decisions  of  this  court  are  decid- 
edly in  favor  of  the  right,  even  as  between  for- 
eign nations. 

^roim  v.  United  States,  8  Cranch,  110. 

As  we  have  seen,  payment  to  a  usurping  gov- 
ernment such  as  that  of  the  confederates  is 
held  good  on  the  principle  of  irresistible  force. 

Vnited  States  v.  Thomas,  ante,  89. 

In  1806  the  French  took  possession  of  Hesse 
Cassel,  and  the  debt^  due  the  elector  were  seized 
by  Napoleon.  In  1813  the  elector  was  restored 
to  his  dominion^  when  the  question  was  raised 
whether  his  debtors  were  discharged  by  their 
psyments.  This  question  being  finally  referred 
lo  the  German  University,  it  was  decided  that 
the  acquittances  were  valid,  whether  the  debts 
were  paid  in  full  or  not,  as  Napoleon  was  in- 
nsted  with  the  full  rights  of  a  creditor.  This, 
it  is  to  be  observed,  is  a  decision  made  after  a 
restoration,  and  when  the  doctrine  of  postlimi- 
nium might  be  invoked. 

Phillim.  716. 

Can  the  dealing  of  these  banks  in  confederate 
notes,  in  bonds  thus  stimulating  their  circula- 
tion and  enhancing  their  value,  be  the  found- 
ation of  a  valid  contract  enforceable  in  the 
conrts  of  the  United  States? 

The  grounds  of  necessity  which  induced  the 
court  to  d^lare  that  this  currency  constituted 
a  sufficient 'consideration  for  a  note,  in  the  case 
of  TkoHngton  v.  Smith,  8  Wall.  1,  19  L.  ed.  361, 
do  not  cover  this  case.  There  was  certainly  here 
no  necessity  to  deal  in  bonds  given  for  the  pur- 
pose of  carrying  on  the  rebellion. 

It  has  been  repeatedly  held  by  the  supreme 
eonrt  of  Louisiana,  that  this  currency  could 
give  rise  to  no  valid  agreement ;  that  all  agree- 
loents  based  on  such  considerations  were  en- 
tirely null  and  void. 

The  Constitution  of  1868  declares  that  no 
VKovery  should  be  had  on  such  an  agreement. 
But  the  supreme  court  held  them  invalid  prior 
to  the  adoption  of  this  Constitution,  and  con- 
tinues to  hold  them  invalid,  independent  of  the 
eonstituticmal  provision. 

Oues  have  been  brought  here  under  the  25th 
tectiun  from  that  court,  on  the  ^ound  that  a 
«aitnct  bad  been  impaired,  and  t^ey  have  been 
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dismissed  because  it  was  not  showTi  that  the 
decision  was  placed  upon  any  law  subsequent  to 
the  date  of  the  contract. 

Ihe  state  court  would  have  given  judgment 
for  defendant  in  this  case  on  the  principles  an- 
nounced, and  this  court  would  have  refused  to 
take  jurisdiction  of  it. 

If,  by  the  law  of  the  state,  all  such  agree- 
ments were  illegal  when  entered  into  (and  its 
supreme  court  so  declares ) ,  must  not  the  rule 
of  decision  be  the  same  in  the  courts  of  the 
United  States  administering  justice  in  said 
state?  Can  there  be  two  different  rules  of  de- 
cision in  the  same  state? 

As  state  laws  are  required  to  be  r^arded  as 
"rules  of  decision,"  it  is  evidently  proper  that 
the  state  judicial  tribunals  should  ascertain  by 
construction  their  true  meaning.  And  when  by 
decision  in  their  courts  tbis  is  done,  and  the 
rights  of  the  citizen  subjected  to  this  interpre- 
tation, every  reason  of  propriety  and  justice, 
and  all  the  requirements  of  harmony  ana  equal- 
ity, demand  that  the  Federal  courts  in  the 
states  should  be  governed  in  their  adjudication 
by  the  same  construction  as  is  enforced  in  the 
state  courts. 

The  decisions  of  the  state  court  are  referred 
to  in  the  opinion  of  this  court  in  the  case  of 
West  Tenn,  Bank  v.  Cit,  Bank,  13  Wall.  432,  20 
L.  ed.  514,  for  moneys  deposited  with,  or  col- 
lected by  the  latter  for  the  former,  a  case  in  al- 
most all  respects  like  the  present.  The  supreme 
court  gave  judgment  for  defendant,  and,  on 
writ  of  error  under  the  25th  section,  this  court 
said: 

"The  supreme  court  founded  its  judgment 
alike  upon  the  constitutional  provisions  and 
prior  adjudications.  These  adjudications  are 
numerous  and  conclusive  upon  tne  subject.  The 
Constitution  only  declares  the  settled  pre-ex- 
isting rule  of  jurisprudence  in  that  state.  The 
result  would  have  been  necessarily  the  same  if 
the  Constitution  had  not  contained  the  provi- 
sion in  question. 

13  Wall,  supra, 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  the  Planters' 
Bank  of  Tennessee  against  the  Union  Bank  of 
Louisiana,  to  recover  an  alleged  balance  of  ac- 
count. A  verdict  and  judgment  having  been 
rendered  for  the  plaintiff,  both  parties  have  re- 
moved the  case  to  this  court  by  writs  of  error. 
From  the  record  it  appears  that  some  time  prior 
to  September,  1863,  the  plaintiffs  and  the  de< 
fendants  had  commercial  dealings  with  each 
other,  the  nature  of  which,  as  the  evidence  t^ids 
to  prove,  was  as  follows :  The  plaintiffs  had  re- 
mitted to  the  defendants  large  sums  of  "Con* 
federate  Treasury  Notes,"  and  had  also  for- 
warded to  them  drafts  and  other  claims  for  col- 
lection; it  having  been  imderstood  between 
them,  that  the  drafts  and  claims  thus  forward- 
ed were  payable  only  in  such  confederate  cur- 
rency, and  all  the  collections  made  on  account 
of  the  plaintiffs,  were  made  in  that  currency, 
with  their  knowledge  and  authority.  It  was 
thus  that  the  entire  balance  in  favor  of  the 
plaintiffs  was  made  up.  There  appears  to  have 
been  no  controversy  over  these  facts. 

But,  among  the  defenses  set  up  at  the  trial 
of  the  case  was  an  alleged  payment  to  the  mil- 
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itary  authorities  of  the  United  States,  then  in 
military  possession  of  >jew  Orleans.  It  ap- 
peared that  on  the  17th  of  August,  1863,  by 
command  of  Major-General  Banks,  an  order 
was  issued  requiring  the  several  banks  and 
banking  associations  of  New  Orleans  to  pay 
over  without  delay  to  the  chief  quartermaster 
of  the  army,  or  to  such  officer  of  his  depart- 
ment as  he  might  designate,  all  moneys  in  their 
possession  belonging  to  or  standing  upon  their 
books  to  the  credit  of  any  corporation,  associa- 
tion, or  pretended  government  in  hostility  to 
the  United  States,  and  all  moneys  belonging  to 
or  standing  on  their  books  to  the  credit  of  any 
person,  registered  as  an  enemy  of  the  United 
States,  or  engaged  in  any  manner  in  the  mili- 
tary, naval  or  civil  service  of  the  so-called  con- 
federate states,  or  who  should  have  been  or 
who  might  thereafter  be  convicted  of  rendering 
any  aid  or  comfort  to  the  enemies  of  the  United 
States.  The  order  declared  that  such  funds 
would  be  held  and  accounted  for  by  the  quar- 
termaster's department  subject  to  the  future 
adjudication  of  the  government  of  the  United 
States.  Under  this  order  the  defendants,  as 
the  evidence  tended  to  show,  on  the  lOtb  day 
of  September,  1863,  paid  to  the  acting  quarter- 
master, the  balance  standing  to  the  plaintiff's 
credit  on  their  books,  being  the  whole  balance 
due.  The  payment  was  made  in  confederate 
notes,  and  the  quartermaster  accepted  them  in 
discharge  of  the  balance.  Whether  this  was  a 
satisfaction  of  the  claim  of  the  plaintiffs  upon 
the  defendants,  is  a  controlling  question  in  the 
ease. 

The  circuit  court  instructed  the  jury  that  it 
was  not,  because  payment  was  made  to  the 
quartermaster  in  confederate  notes,  which  the 
court  was  of  opinion  he  had  no  authority  to  re- 
ceive, though  holding  that  the  military  author- 
ities thus  exacting  payment  were  invested  with 
all  the  rights  of  a  creditor. 

It  might  be  difficult  to  maintain,  if  the  mili- 
tary authorities  were  clothed  with  the  rights  of 
creditors  ( that  is,  if  they  had  succeeded  to  the 
position  and  title  of  the  plaintiffs),  that  they 
could  not  determine  what  funds  they  would 
receive  in  pa>*ment  of  the  balance  on  the  de- 
fendants' books  to  the  credit  of  the  plaintiffs. 
It  is  not  perceived  why  they  could  not  accept 
confederate  notes  in  discharge  of  a  debt  which 
had  become  due  to  them.  But  a  grave  question 
lies  back  of  this.  Did  the  order  of  General 
Brinks  justify  any  payment  of  the  balance  to 
the  military  authorities  ?  If  it  did  not,  it  is  im- 
material in  what  currency  the  payment  was 
made.  Payment  in  any  currency  was  no  protec- 
tion to  the  debtors.  The  validity  of  the  order  is, 
therefore,  the  first  thing  to  be  considered.  It 
was  made,  as  wo  have  seen,  on  the  17th  of 
495*1  *  August,  1863.  Then,  the  city  of  New 
Orleans  was  in  quiet  possession  of  the  United 
States  forces.  It  had  been  captured  more  than 
fifteen  months  before  that  time,  and  undis- 
turbed possession  was  maintained  ever  after  its 
capture.  Hence  the  order  was  no  attempt  to 
seize  property  ** flagrante  hello,*'  nor  was  it  a 
seizure  for  immediate  use  of  the  army.  It  was 
simply  an  attempt  to  confiscate  private  prop- 
erty which,  though  it  may  be  .subjected  to  con- 
fiscation by  legislative  authority,  is,  according 
to  the  modern  law  of  nations,  exempt  from 
capture  as  booty  of  war.  fcJtill,  as  the  war  had 
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not  ceased,  though  it  was  not  flagrant  in  the 
district,  and  as  General  Banks  was  in  command 
of  the  district,  it  must  be  conceded  that  he  had 
power  to  do  all  that  the  laws  of  war  permitted, 
except  so  far  as  he  was  restrained  by  the 
pledged  faith  of  the  government,  or  by  the  ef- 
fect of  congressional  legislation.  A  pledge,  how- 
ever, had  been  given  that  rights  of  property 
should  be  respected.  When  the  city  was  sur- 
rendered to  the  army  under  General  Butler,  a 
proclamation  was  issued,  dated  May  1,  1862, 
one  clause  of  which  was  as  follows:  ''All  the 
lights  of  property  of  whatever  kind  will  be  held 
inviolate,  subject  <mly  to  the  laws  pf  the  United 
States."  This,  as  was  remarked  in  the  case  of 
The  Venice,  2  Wall.  258,  17  L.  ed.  866,  "only 
reiterated  the  rules  established  by  the  legisla- 
tive and  executive  action  of  the  national  gov- 
ernment in  respect  to  the  portions  of  the  states 
in  insurrection,  occupied  and  controlled  by  the 
troops  of  the  Union."  That  action,  it  was  said, 
indicated  the  policy  of  the  government  to  be 
not  to  regard  aistncts  occupied  and  controlled 
by  national  troops  as  in  actual  insurrection,  or 
their  inhabitants  as  subject,  in  most  respects, 
to  treatment  as  enemies. 

Substantial,  complete  and  permanent  mili- 
tary occupation  and  control  was  held  to  draw 
after  it  the  full  measure  of  protection  to  persons 
and  property  consistent  with  a  necessary  sub- 
jection to  military  government.  We  do  not  as- 
sert that  anything  in  General  Butler's  procla- 
mation exempted  property  within  the  occupied 
district  from  liability  toconfiscation  *a8  [*406 
enemies'  property,  if  in  trutb  it  was  such.  All 
that  is  now  said  is  that  after  that  proclamation 
private  property  in  the  district  was  not  subject 
to  military  seizure  as  booty  of  war.  But  admit- 
ting, as  we  do.  that  private  property  remained 
subject  to  confiscation,  and  also  that  the  proc- 
lamation applied  exclusively  to  inhabitants  of 
the  district,  it  is  undeniable  that  confiscation 
was  possible  only  to  the  extent  and  in  the  man- 
ner provided  by  the  acts  of  Congress.  Those 
acts  were  passed  on  the  6th  of  August,  1861,  and 
on  the  17th  of  July,  1862.  No  others  authorized 
the  confiscation  of  private  property,  and  they 
prescribed  the  manner  in  which  alone  confisca- 
tion could  be  made.  They  designated  govern- 
ment agents  for  seizing  enemies*  property,  and 
they  directed  the  mode  of  procedure  for  its  con- 
demnation in  the  courts.  The  system  devised 
was  necessarily  exclusive.  No  authority  was 
given  to  a  military  commandant,  as.such,  to  ef- 
fect any  confiscation.  And  under  neither  of  the 
acts  was  the  property  of  a  banking  institution 
made  confiscable.  Both  of  them  had  in  view  the 
property  of  natural  persons  who  were  public 
enemies.,  of  persons  who  gave  aid  and  comfort 
to  the  rebellion,  or  who  held  office  under  the 
confederate  government,  or  under  one  of  the 
states  composing  it.  In  no  one  of  the  six  classes 
of'  persons  whose  property  was  by  the  act  of 
1862  declared  subject  to  confiscation  was  an  ar- 
tificial being  included.  It  is,  therefore,  of  little 
importance  to  inquire  what,  under  the  general 
laws  of  war,  are  the  rights  of  a  conqueror,  for 
during  the  recent  civil  war  the  government  of 
the  United  States  asserted  no  general  right  in 
virtue  of  conquest  to  compel  the  payment  of 
private  debts  to  itself.  On  the  contrary,  it  was 
impliedly  disclaimed,  except  so  far  as  the  acts 
of  1861  and  1862  asserted  it.  Those  enactments 
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declaring  thai  private  property  belonging  to 
certain  classes  of  persons  might  be  confiscated, 
in  the  manner  particularly  described,  are  them- 
tielves  expressive  of  an  intent  that  the  rights  of 
conquest  should  not  be  exercised  against  priv- 
ate property  except  in  the  cases  mentioned,  and 
in  tne  manner  pointed  out.  And  it  is  by  no 
means  to  be  admitted  that  a  conquering  power 
407*]  may  compel  private  debtors  to  pay  "their 
debts  to  itself,  and  that  such  payments  extin- 
guish the  claims  of  the  original  creditor.  It 
does  indeed  appear  to  be  a  principle  of  interna- 
tional law  that  a  conquering  state,  after  the 
conquest  has  subsided  into  government,  may 
exact  payment  from  the  state  debtors  of  the 
conquered  power,  and  that  payments  to  the  con- 
qneror  discharge  the  debt,  so  that  when  the 
former  government  returns  the  debtor  is  not 
eompell&le  to  pay  again.  This  is  the  doctrine 
in  IJ^hillimore  on  International  Law,  Vol.  3,  part 
12,  eh.  4,  to  which  we  have  been  referred.  But 
the  principle  has  no  applicability  to  debts  not 
due  to  the  conquered  state.  Neither  Phillimore 
nor  Bynkershoek,  whom  he  cites,  asserts  that 
the  oonquerincf  state  succeeds  to  the  rights  of 
t  private  creditor. 

It  follows,  then,  that  the  order  of  General 
Banks  was  one  which  he  had  no  authority  to 
make,  and  that  his  direction  to  the  Union  Bank 
to  pay  to  the  quartermaster  of  the  army  the 
debt  due  the  Planters'  Bank  was  wholly  in- 
valid. This  makes  it  unnecessary  to  consider  in 
detail  the  exceptions  taken  by  the  defendants 
to  the  rulings  of  the  circuit  court,  respecting 
the  order  and  the  alleged  payment  under  it ;  for 
if  the  order  was  invalid,  pa^Tnent  to  the  quar- 
termaster did  not  satisfy  the  debt. 

It  is  further  assigned  for  error  by  the  defend- 
ants, that  the  court  allowed  the  plaintiffs  to 
withdraw  a  remittitur  entered  by  them  of  part 
of  a  verdict  obtained  on  the  former  trial  of  the 
case.  The  only  objection  made  in  the  court  be- 
low to  the  allowance  was,  that  the  remittitur 
was  an  acknowledgment  of  record  that  the 
amount  remitted  was  not  due.  There  had  been 
a  former  trial  in  which  the  plaintiffs  had  ob- 
tained jud^ent  for  $113,296.01,  with  five  per 
cent  interest  from  Nov.  25th,  1863.  This  was 
a  larger  amount  of  interest  than  the  petition  of 
the  plaintiffs  had  claimed,  and  they  entered  on 
the  jud^ent  a  remittitur  of  the  excess,  ex- 
prMsly  reserving  their  rights  to  the  balance  of 
the  judgment.  Subsequently  a  new  trial  was 
498*]  granted,  and  it  is  now  contended  *that 
the  remittitur  had  the  effect  of  a  retraxit.  As 
it  was  entered  after  judgment,  such  would  per- 
haps be  its  effect  if  the  judgment  itself  had  not 
been  set  aside  and  a  new  trial  had  not  been 
granted.  Botcden  v.  Home,  7  Bing.  716.  But 
such  cannot  be  its  operation  now.  If  it  takes 
effect  at  all  it  must  in  its  entirety,  and  the 
plaintiffs  must  hold  their  first  judgment  for  the 
balance  unremitted.  As  that  judgment  no  long- 
er exists,  there  is  no  reason  for  holding  that 
the  remission  of  a  part  of  it  is  equivalent  to  an 
adjudication  against  them.  This  assignment 
of  error  is,  therefore,  not  sustained. 

Another  error  assigned  by  the  defendants  is, 
that  the  court  ordered  execution  to  issue  on  the 
jodgment  first  recovered  for  the  sum  of  $26.- 
/52.63,  without  prejudice  to  the  plaintiffs' 
Hghts  to  recover  the  balance,  that  amoimt  hav- 
ing been  admitted  to  be  due,  and  that  this  was 
16  Wall. 


done  before  the  motion  for  a  new  trial  was  dis- 
posed of.  It  must  be  admitted  that  though 
there  was  a  judgment  in  existence,  the  order  of 
ah  execution  at  the  time  it  was  made  was 
anomalous.  But  there  does  not  appear  to  have 
been  any  objection  to  it,  and  it  is  not  shown 
that  the  defendants  have  sustained  any  injury 
in  consequence  of  its  issue.  It  may  fairly  be 
presumed  that  the  defendants  assented  to  the 
order,  and  admitted  that  the  sum  tor  which  the 
execution  was  directed  was  due.  The  new  trial 
afterwards  granted  Was  limited  to  the  contro- 
versy respecting  the  excess  of  the  claim  over 
$26,752.63,  which,  as  the  order  stated,  "was  ad- 
mitted by  the  defendants  to  be  due  the  plain- 
tiffs." 

The  only  remaining  errors  assigned  by  the 
defendants  which  require  notice  grow  out  of 
the  refusal  of  the  court  to  charge  the  jury  as 
requested,  that  if  they  found  the  balance  of  ac- 
count sued  for  was  composed  wholly  or  in  part 
of  direct  remittances  from  the  plaintiffs  to  the 
defendants  of  confederate  treasury  notes,  and 
of  collections  of  drafts  payable  and  paid  in  such 
notes,  and  if  they  found  that  the  banks  were 
necessary  instruments  of  the  confederate  gov- 
ernment *for  putting  its  issues  of  con-  [499* 
federate  notes  in  circulation  and  forcing  them 
upon  the  coimtr^,  and  that  the  plaintiffs,  as  one 
of  the  banks,  willingly  lent  itself  as  an  instru- 
ment of  that  government,  then  the  plaintiffs 
could  not  recover  such  amount  of  the  balance 
thus  composed  of  treasury  notes  and  collections. 
The  point,  it  will  be  observed,  does  not  assume 
that  the  plaintiffs  were  willing  agents,  or  agents 
at  all  of  the  confederate  government  in  putting 
into  circulation  the  notes  which  went  to  make 
up  the  balance  of  account  standing  to  their  cred- 
it. It  assumes  only  that  they  had,  as  such 
agents,  put  some  of  the  issues  of  the  govern- 
ment into  circulation,  at  some  time,  in  some 
transaction  with  some  person,  not  necessarily 
the  defendants.  That  assumption,  had  it  been 
sustained  by  the  finding  of  the  jury,  was  wholly 
impertinent,  and  therefore  the  only  relevant 
question  presented  by  the  point  was,  whethef 
confederate  treasury  notes  had  and  received  by 
the  defendants  for  the  use  of  the  plaintiffs  were 
a  suflicient  consideration  for  a  promise,  express 
or  implied,  to  pay  anything.  After  the  decision 
in  Tkorington  v.  Smith,  8  Wall.  1,  19  L.  ed.  361, 
the  point  could  not  have  been  affirmed.  A  prom- 
ise to  pay  in  confederate  notes,  in  consideration 
of  the  receipt  of  such  notes,  and  of  drafts  pay- 
able by  them,  cannot  be  considered  a  nudum 
pactum  or  an  illegal  contract. 

Nor  should  the  court  have  charged  that,  in 
the  circumstances  of  this  case,  no  action  would 
lie  for  the  proceeds  of  the  sales  of  Confederate 
bonds  which  had  been  sent  by  the  plaintiffs  to 
the  defendants  for  sale,  and  which  had  been 
sold  by  them,  though  the  proceeds  had  been  car- 
ried to  the  credit  of  the  plaintiffs  and  made  a 
part  of  the  accounts.  It  may  be  that  no  action 
would  lie  against  a  purchaser  of  the  bonds,  or 
against  the  defendants  on  any  engagement  made 
by  them  to  sell.  Such  a  contract  would  have 
been  illegal.  But  when  the  illegal  transaction 
has  been  consummated ;  when  no  court  has  been 
called  upon  to  give  aid  tO  it ;  when  the  proceeds 
of  the  sale  have  been  actually  received,  and  re- 
ceived in  that  which  the  law  recognizes  as  hav- 
ing had  value;  and  when  they  have  been  carried 
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to  the  credit  of  the  plaintiffs, — ^the  case  is  dif- 
ferent. The  court  is  there  not  asked  to  enforce 
500*]  an  "illegal  contract  The  plaintiffs  do 
not  require  the  aid  of  any  illegal  transaction  to 
establish  their  case.  It  is  enough  that  the  de- 
fendants have  in  hand  a  thing  oi  value  that  be- 
longs to  them.  Some  of  the  authorities  show 
that,  though  an  illegal  contract  will  not  be  ex- 
ecuted, yet,  when  it  has  been  executed  by  the 
garties  themselves,  and  the  illegal  object  of  it 
as  been  accomplished,  the  money  or  thing 
which  was  the  price  of  it  may  be  a  legal  consid- 
eration between  the  parties  for  a  promise,  ex- 
press or  implied,  and  the  court  will  not  unravel 
the  transaction  to  discover  its  origin.  Thus,  in 
Faikneu  v.  Reynous,  4  Burr.  20^,  a  plaintiff 
was  allowed  to  recover  in  an  action  on  a 
bond  given  by  a  partner  to  his  copartner 
for  differences  paid  in  a  stock-jobbinf^  trans- 
action prohibited  by  act  of  Parliament. 
This  Was  the  case  of  an  express  agree- 
ment to  pay  a  debt  which  could  not  have 
been  recovered  by  the  firm.  Petrie  v.  Hannay, 
3  Term.  419,  was  a  similar  case,  except  that  the 
partner  plaintiff  had  paid  the  differences  by  a 
bill  on  which  there  had  been  a  recovery  against 
him,  and  his  action  against  his  copartner  for 
contribution  was  sustamed.  This  was  an  action 
on  an  implied  promise.  Ex  parte  Bulmer,  13 
Ves.  316,  goes  much  farther,  and  perhaps  far- 
ther than  can  now  be  sustained.  We  are  aware 
that  Faikney  v.  Reynoua  and  Petrie  v.  Hannay 
have  been  doubted,  if  not  overruled,  in  England, 
but  the  doctrine  they  assert  has  been  approved 
by  this  court.  Armstrong  v.  Toler,  11  Wheat. 
258 ;  McBlair  v.  Gihhes,  17  How.  236,  15  L.  ed. 
134;  Brooks  v.  Martin,  2  Wall.  70,  17  L.  ed. 
732.  Lestapies  v.  Ingraham,  5  Pa.  71,  is  full  to 
the  same  effect.  We  think,  therefore,  the  court 
was  not  in  error  in  refusing  to  affirm  the  de- 
fendant's points.  Farmer  v.  Russell,  1  Bos.  & 
P.  296. 

No  more  need  be  said  respecting  the  excep- 
tions taken  and  errors  assigned  by  the  defend- 
ants below.    None  of  them  are  sustained. 

A  single  assignment  of  error  made  by  the 
plaintiffs  below  remains  to  be  considered.  At 
the  trial  they  asked  for  the  following  instruc- 
tions :  If  the  jury  should  find  from  the  'evidence 
501*]  that  the  defendants  received  confeder- 
ate currency  on  behalf  of  the  plaintiffs,  and  en- 
tered it  to  the  credit  of  the  plaintiffs  on  the 
books  of  the  bank,  and  used  it  in  their  general 
business,  the  defendants  thereby  became  the 
debtors  of  the  plaintiffs,  and  that  the  measure 
of  the  indebtedness  was  the  value  of  confederate 
currency  in  the  lawful  money  of  the  United 
States  at  the  time  the  credit  was  entered  and 
the  collections  were  made.  This  instruction  the 
court  declined  giving,  but  in  lieu  thereof 
charged  the  Jury  that  the  measure  of  indebted- 
ness for  receipts,  or  collections  made  by  the  de- 
fendants in  confederate  currency  and  used  by 
them  in  their  general  business,  was  the  value  of 
such  currency  at  the  dieite  of  demand  of  payment 
made  by  the  plaintiffs,  and  not  at  the  date  when 
such  currency  was  received  and  used  by  the  de- 
fendants in  their  business.  This  refusal  to  in- 
struct the  jury  as  requested  and  the  instruc- 
tions actually  given  are  now  complained  of  as 
erroneous.  We  think,  however,  they  were  cor- 
rect in  view  of  the  assumed  and  conceded  facts. 
We  do  not  controvert  the  position  that  general- 
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ly  a  bank  becomes  a  debtor  to  its  depositor  by 
its  receipt  of  money  deposited  by  him,  and  that 
money  paid  into  a  bank  ceases  to  be  the  money 
of  the  depositor  and  becomes  the  money  of  the 
bank  which  it  may  use,  returning  an  equivalent 
when  demanded,  by  paying  a  similar  sum  to 
that  deposited.  Such  is  undoubtedly  the  nature 
of  the  contract  between  a  depositor  and  his 
banker.  So,  also,  a  collecting  bank  ordinarily 
becomes  the  owner  of  money  collected  by  it  for 
its  correspondent  and,  consequently,  a  debtor 
for  the  amoimt  collected,  under  obligation  to 
pay  on  demand,  not  the  identical  money  re- 
ceived, but  a  sum  equal  in  legal  value. 

But  it  is  to  be  observed  this  is  the  rule  where 
money  has  been  deposited,  or  collected,  and 
when  there  has  been  no  contract  or  understand- 
ing that  a  different  rule  should  prevail.  The 
circumstances  of  the  present  case  are  peculiar. 
It  seems  to  have  been  conceded  in  the  court  be- 
low that  the  deposits  were  made  in  confederate 
currency,  and  ihat  the  collections  were  made 
in  like  currency  with  the  assent  ot  the  plain- 
tiffs. The  instructions  asked  of  the  court  as- 
sume this.  *The  Union  Bank  then  be-  [*502 
came  the  agent  of  the  plaintiffs  to  receive  and 
to  collect,  not  money,  but  confederate  notes,  or 
promises,  and  the  obligation  it  assumed  was  to 
pay  confederate  notes  when  they  should  be  de- 
manded. The  subject  of  the  contract  was  a  com- 
modity, not  money,  and  there  was  no  default  in 
the  Union  Bank  until  a  demand  was  made  and 
refused.  And  from  the  nature  of  the  transac- 
tion it  is  to  be  inferred  that  the  intent  of  the 
parties  was  that  the  one  should  impose  and  the 
other  assume  only  a  liability  to  return  to  the 
plaintiffs  notes  of  the  confederate  government 
like  those  received  or  collected — notes  promis- 
ing to  pay  a  like  sum.  And  it  is  not  perceived 
that  the  effect  of  the  assumption  is  changed  by 
the  fact  that  the  defendants  ua^d  the  notes  re- 
ceived in  their  general  business,  if  they  did  use 
them,  prior  to  any  demand  for  the  fulfilment  of 
their  undertaking.  Such  use  was  in  contempla- 
tion of  tlie  parties  from  the  beginning.  In  Rob- 
inson V.  Nohl€*s  Administrators,  8  Pet.  181,  a 
promise  to  pay  in  Cincinnati  at  a  certain  time, 
"in  the  paper  of  the  Miami  Exporting  Company, 
or  its  equivalent,"  was  held  by  this  court  to  im- 
pose upon  the  promisor  only  a  liability  to  make 
good  the  damages  sustained  through  his  failure 
to  pay  at  the  day,  and  that  those  damages  were 
measured  by  the  market  value  of  the  paper  at 
the  time  when  payment  should  have  been  made. 
The  promise  was  assimilated  to  an  engage- 
ment to  deliver  a  certain  quantity  of  flour,  or 
any  other  commodity,  on  a  given  day.  A  loan 
for  consumption  to  be  returned  in  kind  contem- 
plates a  restoration  not  of  the  identical  thing 
loaned,  but  of  a  similar  article  equal  in  quanti- 
ty, and  if  no  return  be  made,  all  that  the  lender 
can  require  is  the  value  of  the  thing  which 
should  have  been  returned  at  the  time  when  the 
contract  was  broken.  The  value  at  the  time  of 
the  loan  is  not  to  be  considered.  Both  parties 
take  the  risk  of  appreciation  or  depreciation. 
Why  should  not  a  similar  rule  be  applied  to  the 
present  case?  Ought  the  plaintiffs  to  recover 
more  than  the  damages  they  have  sustained 
from  the  breach  of  the  contract?  Ought  they 
to  be  *placed  in  a  better  position  than  [*503 
that  they  would  occupy  it  the  defendants  had 
paid  them  the  right   quantity  of   confederate 
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notes  when  they  were  demanded?  We  think  not. 
Clearly,  if  the  notes  had  appreciated  after  they 
were  received  by  the  defendants,  and  before  the 
demand  was  made/  the  plaintiffs  would  have 
been  entitled  to  the  benefit  of  the  appreciation. 
This  is  because  of  the  nature  of  the  transaction, 
and  it  would  seem,  for  the  same  reason,  the 
risk  of  depreciation  was  necessarily  theirs. 

This  case  differs  very  materially  from  Marine 
Bank  v.  Fulton  Bank,  2  Wall.  252,  17  L.  ed. 
785.  There,  it  is  true,  the  collecting  bank  re- 
ceived depreciated  currency  of  the  Illinois  banks 
and  it  may  be  assumed,  with  the  assent  of  its 
correspondent.  But  there  were  positive  instruc- 
tions to  hold  the  avails  of  the  collections  sub- 
ject to  the  order  of  the  bank  which  had  sent  the 
notes  for  collection ;  and  the  proceeds  of  the  col- 
lections were  an  authorized  lawful  currency. 
The  two  banks,  therefore,  stood  to  each  other 
in  the  relation  of  debtor  and  creditor,  and  the 
collecting  bank  acknowledged  that  relation  im- 
mediately on  the  payment  of  the  notes  which 
iiad  been  sent  to  it  for  collection.  Not  so  here. 
The  collections  were  not  made  in  money,  and  it 
was  not  the  understanding  of  the  parties  that 
nK>ney  should  be  paid.  We  hold,  therefore,  that 
the  Planters'  Bank  ought  not  to  be  permitted 
to  recover  more  than  the  damages  sustained  by 
it  in  consequence  of  the  defendant's  failure  to 
deliver  Confederate  notes  when  they  were  de- 
manded, and  those  damages  are  measured  by  the 
value  of  those  notes  in  United  States  currency 
at  the  time  when  the  demand  was  made  and 
when  the  notes  should  have  been  delivered ;  and 
in  so  holding  we  do  not  intend  to  deny  or  qual- 
ify the  doctrine  asserted  in  Marine  Bank  v.  Ful- 
ton Bank,  or  in  Thompson  v.  Riygs,  5  Wall. 
663,  18  L.  ed.  704.  It  follows  that  the  charge 
given  to  the  jury  was  correct. 

There  is,  then,  nothing  in  the  record  com- 
plained of  by  either  party  which  would  justify 
our  ordering  a  new  trial. 

The  judgment  is  affirmed, 

S04^]     *Mr.  Justice  Bradley,  dissenting: 

1  dissent  from  the  judgment  of  the  court  in 
this  case.  The  officer  in  command  of  the  armies 
of  the  United  States,  after  the  possession  of  New 
Orleans  had  been  secured,  required  debtors  in 
Xew  Orleans  of  creditors  in  the  enemy's  lines 
to  pay  such  debts  to  the  proper  receiving  offi- 
*^r  of  the  army.  That  the  debts  due  from  the 
citizens  of  a  belligerent  state  to  the  citizens  of 
the  state  with  whom  the  former  is  at  war  may 
he  confiscated  is  undoubted  international  law. 
If  such  confiscation  is,  in  fact,  made  by  the 
military  authorities,  and  if  the  action  of  those 
authorities  is  assumed  or  confirmed  by  the  sov- 
ereign authority,  the  confiscation  is  perfect. 

In  this  case  the  acts  of  the  military  authori- 
ties have  been  substantially  adopted  and  con- 
firmed by  the  Federal  government  in  passing  a 
Uw  exempting  military  officers  from  all  actions 
and  suits  for  any  acts  done  in  their  military 
capacity. 

i«>  uiis  act,  if  any  wrong  was  done,  the  gov- 
ernment assumes  it  and  holds  itself  responsible 
lo  the  injured  party,  if  any  illegality  occurred. 

One  party  must  suffer  in  this  case,  either  the 
fiebtor  or  the  creditor;  and  as  the  debtor  was 
compelled  to  pay  the  debt  to  the  military  avL- 


thorities  it  ought  not  to  be  compelled  to  pay  it 
over  again  to  the  creditor.  Let  the  creditor  ap- 
ply to  the  Federal  government  for  relief,  by 
which  the  acts  of  the  military  authorities  have 
been,  in  effect,  assumed  and  confirmed. 

In  my  judgment,  such  a  disposition  of  the 
case  would  better  accord  with  principles  of  in- 
ternational law  and  the  mutual  rights  and  relaf 
tions  of  all  the  parties  concerned. 


THOMAS  D.  MARSHALL,  Appt, 

V, 

HENRY  KNOX  and  E.  E.  Norton,  Assignees 
of  Nathan  C.  Smith. 

(See  S.  C.  16  Wall.  551-560.) 

Improper    bankruptcy  order — injunction  of—* 
landlord* s    lien  for  rent — action   by — dam- 
.   ages. 

1.  The  district  court  has  no  Jurisdiction  to  com- 
pel a  lessor  and  the  sheriff,  by  a  rule  in  bank- 
ruptcy, to  deliver  up  possession  to  the  assignee  in 
bankruptcy  of  goods  which  were  in  the  custody 
of  the  sheriff  under  a  writ  of  seizure  from  a  state 
court,  and  held  for  the  rent  of  the  lessor ;  neither 
the  sheriff  nor  the  lessor  being  a  party  to  the  pro- 
ceedings in  bankruptcy. 

2.  The  circuit  court  had  Jurisdiction  of  a  bill 
to  review  and  enjoin  such  proceedings. 

3.  The  lessor  and  the  sheriff  had  the  right,  un- 
der the  law  of  Louisiana  giving  a  lien  for  rent,  to 
the  possession  of  goods  for  the  payment  of  the 
rent,  which  had  been  seized  for  that  purpose  be- 
fore the  proceedings  in  bankruptcy,  and  the  as- 
signee in  bankruptcy  could  not  take  them  from 
their  possession. 

4.  where  the  goods  have  been  sold  by  the  as- 
signee, the  lessor  may  recover  of  him  the  full 
value  of  the  goods,  clear  of  all  expenses,  whether 
the  assignees  realized  that  value  or  not  (limited 
by  the  amount  of  rent  which  he  is  entitled  to  be 
paid),  and  bis  taxable  costs. 

[No.  191.] 

Submitted  Mar,  21  y  J  BUS,    Decided  Apr,  28, 

1875. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs.  Oeorse  W.  Baoe  and  E.  T.  Mer- 
rioky  for  plaintiff  in  error: 

The  question  is:  had  the  circuit  court  of  the 
United  States,  Apr.  29,  1868,  on  the  filing  of 
the  bill,  jurisdiction  of  the  case?  If  it  had,  we 
lay  down,  as  undeniable  propositions,  that  the 
defendants  could  not,  with  a  high  hand,  defeat 
that  jurisdiction  which  was  vested;  that  this 
court,  after  the  jurisdiction  vested,  will  take 
care  to  see  complete  justice  done  its  rightful 
suitors,  without  sending  them  to  another  juris- 
diction for  redress.  Were  it  otherwise,  it 
would  have  an  imperfect  jurisdiction  which 
any  suitor  might  defeat. 

To  consider  the  question,  then,  we  must  ex- 
amine the  complainant's  rights,  under  the  laws 
of  Louisiana,  and  not  as  lessee  at  common  law. 

It  is  a  maxim  of  the  civil  law  that  the  land- 
lord possesses  by  his  tenants. 

Civ.  Code,  3396;  Arick  v.  Walsh,  23  La.  Ann. 
606. 
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Hence,  when  the  Civil  Code  declares  that  the 
landlord  has  both  the  privilege  and  effects  of 
the  tenant  brought  oh  the  place,  it  declares  an 
actual  and  vested  right,  as  perfect  and  indefeas- 
ible as  any  other  right. 

Civ.  Code,  2675,  3185,  3235,  3223;  Barbour 
V.  Duncan,  17  La.  443;  Oarretaon  v.  Creditors, 
1  Robb.  445;  3  Am.  704;  Robh  v.  Wagner,  5 
Ija,  Aim.  112;  Arick  v.  Walsh,  23  La.  Ann.  605; 
21  A.  553. 

By  the  laws  of  Louisiana  the  contract  of 
lease  is  an  entire  contract  for  the  whole  term, 
and  the  privilege  and  pledge  act  on  the  prop- 
erty for  the  whole  term.  Courts  of  justice  can 
only  for  just  cause  rescind  the  contract.  Civ. 
Code,  287,  2698,  2700,  2702;  Sigur  v.  Lloyd,  1 
La.  Ann.  422;  Bartels  v.  Their  Creditors,  11  La. 
Ann.  433:  Amendment,  Acts  of  1839,  p.  172,  § 
22;  Wilcowen  v.  Bowles,  1  La.  Ann.  230;  Code 
of  Pr.  870,  §  287,  incorporating  §  22  of  Act  of 
1839,  above  stated ;  Hynson  v.  Cordukes,  21  La. 
Ann.  553,  554;  23  La.  Ann.  605. 

The  bankrupt  act  was  never  intended  to  re^ 
Bcind  contracts  and  devest  vested  rights;  and 
the  assignees,  in  the  language  of  Mr.  Justice 
Bradley,  have  not  the  King's  prerogative,  etc. 

Thev  only  succeed  to  the  rights  of  the  bank- 
rupt just  as  they  are;  they  cannot  despoil  a 
creditor  of  his  pledge,  in  order  to  sell  it  to  pay 
fees  to  themselves  or  their  attorneys. 

Stoddard,  Assignee,  v.  Weaver,  decided  in 
La. ;  bankrupt  act,  §  14,  12  Stat,  at  L.  p.  532. 

It  would  seem  to  be  superfluous  to  cite  au- 
thorities to  show  that  the  assignee  could  not 
have  any  greater  rights  of  properly  or  posses- 
sion than  the  debtor.  Complainant  held  ia 
pledge  the  property  of  his  true  debtors,  and  in- 
stituted proceedings  in  a  state  court  against 
both,  and  had  the  pledge  to  secure  the  same, 
taken  into  the  custody  of  the  law,  under  a  pro- 
visional seizure  ordered  by  a  state  court.  One 
debtor  subsequently  went  into  bankruptcy,  and 
our  adversaries  contend  that  the  assignee  of  one 
of  the  debtors  can  disregard  the  right  in  the 
pledge  and  possession,  and  \vithout  paying  the 
debt,  take  the  property  out  of  the  custody  of 
the  state  court,  and  thus  deprive  the  pledgee 
of  his  possession  of  the  property  of  his  two 
debtors. 

If  so,  the  bankrupt  act  devests  the  vested 
rights  in  possession ;  for  neither  of  the  debtors, 
nor  both  together,  could  release  the  pledge  and 
take  it  out  of  possession  of  the  pledgee  and 
sheriff,  without  paying  the  debt.  If  so,  the 
law  conveys  to  the  assignee  greater  rights  of 
property  and  possession  than  the  bankrupt  had, 
which  is  absurd. 

Civ.  Code.  3140;  Bac.  Abr.  Bailment,  B;  Bl. 
Com.  396;  Bouv.  Inst.  423,  §§  10,  46. 

The  bankruptcy  only  placed  the  parties  in 
this  position.  Marshall  was  still  entitled  to 
the  possession  of  his  pledge  for  the  payment  of 
the  debt,  as  a  legal  right,  and  the  assignees  be- 
came owners,  with  Fuller,  of  one  half  of  the 
naked  property  subject  to  the  pledge,  and  had 
the  right  to  redeem  the  property  on  paying  the 
debt  and  nothing  more. 

Ex  parte  Netchall,  2  Story,  360;  Fletcher  v. 
Morcy,  2  Story,  655;  Mitchell  v.  Winslow,  2 
Story,  630;  In  re  Buse,  3  Bank.  Reg.  52; 
Thompson  v.  Beatson,  7  Moore,  548;  Howe  v. 
Bartlett,  8  Allen,  ?0;  Stor^,  Ag.  §  371  j  Ruas, 
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Fact.  191,  195,  128,  208;  1  Harr.  Dig.  1030;  2 
Kent,  Com.  641;  bankrupt  act,  §  14,  rule 
XVII. ;  Gen.  Orders  in  Bankruptcy,  Bump,  283, 
284. 

We  think,  also,  that  it  is  quite  clear  that  if 
there  had  been  no  suit,  and  Smith  and  Fuller 
had  been  in  actual  possession  of  the  sequestered 
property  prior  to  the  bankruptcy,  the  assignee 
of  Smith  should  not  have  taken  the  property 
out  of  Fuller*s  possession,  if  the  latter  were 
willing  to  account  for  the  bankrupt's  share,  and 
indemnify  against  the  joint  creditors. 

Hill.  Bankr.  63,  No.  17;  Allen  v.  Kilhre,  4 
Madd.  Ch.  464 ;  C.  C.  2797,  2794;  Bank  of  Tenn, 
y.  McKeage,  11  Rob.  136;  Pitman  v.  Robicheau, 

14  La.  Ann.  108;  Succession  of  Beer,  12  La. 
Ann.  698;  Thomas  v.  Lusk,  13  La.  Ann.  277; 
Carvin  v.  Bates,  10  La.  Ann.  750;  5  Cranch, 
301,  302;  5  Veazie,  357. 

The  assignee  of  one  partner  has  no  claim  to 
the  partnership  property  until  he  pays  what  is 
due  from  the  bankrupt  to  the  firm. 

HoUlerness  v.  Shackles,  8  B.  &  C.  611 ;  Smith 
V.  OiHell,  1  East,  368. 

Complainant  having  seized  the  joint  property 
pledged  to  him,  and  tendering  security,  he  was 
in  quite  as  favorable  position  as  Fuller. 

Again;  the  property  being  lawfully  in  the 
custody  of  the  state  court  against  two  defend- 
ants, over  whom  the  state  court,  at  the  time  of 
the  institution  of  the  suit,  had  jurisdiction,  the 
district  court  of  the  United  States  ought  not  to 
have  deprived  the  state  court  of  jurisdiction 
over  and  custody  of  the  property,  subject  to  the 
pledge,  and  its  decree  should  be  rescinded. 

Taylor  v.  Carryl,  20  How.  583,  15  L.  ed. 
1028;  Buck  v.  Colhath,  3  Wall.  334,  18  J>.  ed. 
257 ;  Mr.  Justice  Miller  in  Johnson  v.  Bishop, 
Wool  worth,  324;  Peck  v.  Jenness,  7  How.  612; 
Qayarre  v.  Tunnard,  9  Ann.  254;  Bump.  ed. 
1871,  pp.  246,  301;  CampbelVs  Case,  1  Abb.  U. 
S.  185;  Uerndon  v.  Boumrd,  0  Wall.  664,  19  L. 
ed.  809;   Taylor  v.  Carryl,  20  How.  595-598, 

15  L.  ed.  1032,  1033 ;  9  Am.  L.  Reg.  307 ;  Clark 
V.  Bininger,  Burns'  Case,  7  Am.  L.  Reg.  N.  S. 
105;  Sharman  v.  Uowcll,  40  Ga.  257;  5  Am.  L. 
Rev.  669;  Diggs  v.  Walcott,  4  Cranch,  179; 
Rogers  v.  Cincinnati,  5  McLean,  340,  M. ;  2  Am. 
Law  Times,  50,  and  cases  cited;  Wiswall  v. 
Sampson,  14  How.  52. 

(No  counsel  appeared  for  defendant  in  er- 
ror.) 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

Thomas  D.  Marshall,  the  appellant,  was  the 
owner  of  a  plantation  in  the  parish  of  Avoyelles, 
in  Louisiana,  known*  as  the  Walnut  Grove  plan- 
tation, and  on  the  7th  day  of  February,  1867, 
leased  it  to  Nathan  G.  Smith  and  Henry  Ful- 
ler, for  three  years  from  January  1,  1867, 
at  $3,000  a  year,  payable  in  two  equal  pay- 
ments. At  the  end  of  the  first  year,  the  tenants 
were  in  arrears  $1,400,  and  on  the  4th  day  of 
January,  1868,  Marshall  commenced  an  action 
tlierefor  in  the  district  court  of  the  parish  and 
applied  for  and  obtained  a  writ  of  provisional 
seizure,  as  it  is  called,  being  the  usual  process 
by  which  a  lessor  takes  possession  of  his  les- 
see's property  found  on  the  premises,  for  the 
purpose  of  enforcing  his  lien  thereon.  This 
writ  was  served  by  the  sheriff  on  the  6th  dav 

93  V,  li. 


1872. 


Marshall  v.  K:<ox. 


1 


651-560 


of  January,  1868,  by  serving  a  copy  on  the 
lessees,  and  by  a  seizure  of  their  property  on 
the  land,  consisting  of  mulea,  wagons,  farm- 
ing implements  and  stock,  grain,  furniture,  etc., 
appraised  at  $1,744. 

On  the  loth  of  January,  1868,  Smith,  one  of 
the  lessees,  filed  in  the  district  court  of  the 
United  States  for  Louisiana,  a  petition  to  be  de- 
dared  a  bankrupt,  and  was  declared  such  ac- 
cordingly; and  on  the  12th  of  February,  1868, 
the  defendants  were  appointed  his  assignees. 
The  controversy  in  this  case  arises  from  the  pro- 
ceedings undertaken  by  the  assignees,  to  take 
the  property  aforesaid  out  of  the  hands  of  the 
slieriff,  and  to  dispose  of  it  under  the  orders  of 
the  bankrupt  court.  They  first  obtained  from 
the  court  a  rule  upon  the  lessor  ( the  complain- 
ant) and  the  sheriff,  to  show  cause  why  they 
should  not  deliver  up  the  property  to  the  as- 
signees, alleging  that  various  creditors  of  the 
buikrupt  claimed  to  have  a  privilege  upon  the 
property,  and  that  it  was  necessary  for  a  proper 
adjustment  of  all  claims,  privileges,  and  liens, 
that  the  possession  should  be  surrendered  to  the 
Assignees,  to  be  subject  to  the  bankrupt  court. 
The  lessor  contested  this  rule,  stated  his  own 
rights  and  proceedings,  and  claimed  possession 
553* ]  of  the  property  *through  the  sheriff,  for 
the  purpose  of  selling  the  same  to  raise  the 
amount  of  his  rent.  The  rule,  however,  was 
made  absolute,  without,  so  far  as  appears,  any 
other  proof  on  the  subject.  The  lessor  appealed, 
hut  the  district  judge  would  not  allow  the  ap- 
peal, and  there  was  no  justice  of  this  court  at 
that  time,  April,  1868,  assigned  to  that  circuit, 
to  whom  application  could  be  made.  The  les- 
sor thereupon  filed  the  present  bill  for  an  in- 
junction to  prohibit  the  assignees  from  procced- 
ifig  under  the  said  order  of  the  bankrupt  court, 
and  from  takisg  possession  of  said  property; 
and  for  a  decree  that  they  be  directed  to  pursue 
any  residuary  interest  of  the  baiiknipt,  in  the 
lessor's  suit  in  the  district  court  ot  the  parish, 
and  not  molest  him  in  detaining  and  subjecting 
the  property  to  the  payment  of  his  rent,  ana 
for  further  relief.  Failing  to  obtain  a  prelimi- 
nary injunction,  and  the  property  being  taken 
and  sold  by  the  assignees,  the  lessor  filed  a  sup- 
plemental bill,  complaining  of  the  illegality  of 
the  proceedings,  asking  for  a  review  of  the 
same,  and  for  an  account  and  damages.  The  bill 
and  supplemental  bill  set  out  the  lease,  the  pro- 
Tisional  seizure,  the  proceedings  in  the  bank- 
rupt courts,  and  the  acts  of  the  assignees ;  and 
complained  that  the  lessor  was  injured  by  a 
sacrifice  of  the  property;  and  stated  that,  be- 
fore filing  the  original  bill,  he  had  offered  the 
assignees  a  bond,  with  sufficient  sureties  to  pro- 
tect any  person  claiming  any  superior  liens  to 
his  on  the  property,  if  any  such  there  were, 
which,  however,  he  denied. 

The  defendants,  in  their  answer,  alleged  that 
the  lessees  had  a  counterclaim  for  repairs  and 
permanent  improvements,  and  that  a  number 
of  hands  employed  on  the  plantation  had  a 
pri\ilege  superior  to  that  of  the  lessor.  But  no 
proof  of  these  facts  was  offered  in  the  case. 

The  principal  allegations  of  the  complainant 
were  proved,  and  the  defendants  on  their  part 
adduced  proof  to  show  that  they  had  acted  in 
good  faitSi  under  the  orders  of  the  bankrupt 
court,  and  that  they  "had  sold  the  property  f air- 
WW 


K:,  and  held  the  pvoceecTs  for  distribution  ac- 
cording to  the  rights  of  the  parties,  in  due 
course  of  the  bankruptcy  proceedin^^* 
*0n  hearing,  the  bill  was  dismissed   [*554 
for  want  of  jurisdiction. 

The  first  question  is:  whether  this  decree  was 
rightly  made,  and  is  to  be  solved  by  reference  to 
the  2d  section  of  the  bankrupt  act. 

By  this  section  it  is  declared  that  the  circuit 
courts  "shall  have  a  general  superintendence 
and  jurisdiction  of  all  cases  and  questions  aris- 
ing under  this  act;  and,  except  when  special 
provision  is  otherwise  made,  may,  upon  bill, 
petition,  or  other  proper  process,  of  any  party 
aggrieved,  hear  and  determine  the  case  as  in  a 
court  of  equity  "  By  a  subsequent  clause  of 
the  same  section  it  is  declared  that  said  courts 
"shall  have  concurrent  jurisdiction  with  the 
district  courts  ...  of  all  suits  at  law  or 
in  equity  ...  by  the  assignee  against  any 
person  claiming  an  adverse  interest,  or  by  such 
person  against  such  assignee,  touching  any 
property,  or  righta  of  property,  of  said  bank- 
rupt, transferable  to  or  vested  in  such  assignee." 

The  first  clause  confers  upon  the  circuit  courts 
that  supervisory  jurisdiction  which  may  be  ex- 
ercised in  a  summary  manner,  in  term  or  vaca- 
tion, in  court  or  at  chambers,  and  upon  the  ex- 
ercise of  which  this  court  has  deciaed  that  it 
has  no  appellate  jurisdiction.  Morgan  v. 
Thornhill,  11  Wall.  65,  20  L.  ed.  60. 

•The  sec-ond  clause  confers  jurisdiction  [♦SSS 
bv  regular  suit,  either  at  law  or  in  equity,  in 
tne  cases  specified ;  that  is,  in  controversies  be- 
tween the  assignee  and  persons  claiming  an  ad- 
verse interest,  touching  any  property  of  the 
bankrupt. 

The  present  case  is  in  form  a  regular  bill  in 
equity ;  but  it  also  asks  a  revision  of  the  action 
of  the  district  court  in  the  premises.  As  an 
original  bill  in  equity  it  cannot  stand,  if  the 
district  court  had*  jurisdiction  to  proceed  as  it 
did,  for  the  matter  was  already  decided  in  that 
court.  As  a  bill  to  review  the  proceedings  and 
decision  of  the  district  court,  it  was  a  very 
proper  proceeding,  and  ought  to  have  been  en- 
tertained by  the  circuit  court.  The  revisory  ju- 
risdiction of  the  circuit  court  may  be  exercised 
by  bill  as  well  as  by  petition;  and  as  this  bill 
complains  of  the  action  of  the  district  court, 
and  asks  for  a  review  and  reversal  thereof,  the 
circuit  court  erred  in  dismissing  it  for  want^f 
jurisdiction.  But  regarded  as  a  bill  of  review, 
we  could  not,  according  to  our'  decision  in  Mor- 
gan V.  Thomhilly  entertain  an  appeal  from  the 
decision  of  the  circuit  court  in  the  case. 

llie  appeal,  therefore,  must  be  dismissed,  un- 
less it  can  be  shown  that  the  district  court  pro- 
ceeded without  jurisdiction.  If  this  were  the 
case,  then  the  bill  may  be  regarded  as  an  origi- 
nal bill,  of  which  the  circuit  court  clearly  had 
jurisdiction,  and  the  appeal  to  this  court  was 
properly  taken. 

The  case  here,  then,  depends  on  the  question 
whether  the  district  court  had  jurisdiction  to 
proceed  by  rule  as  it  did.  The  goods,  it  has 
been  seen,  were  in  the  custody  of  the  sheriff, 
under  a  writ  of  provisional  seizure,  and  held  as 
a  pledge  for  the  rent  of  the  lessor.  The  seizure 
had  been  made  before  the  bankruptcy.  The 
landlord  claimed  the  right  thus  to  hold  posses- 
sion Qi  tbem  until  hi^  claim  foir  rent  was  satis- 
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which  might  occur  "by  reason  of  the  neglect 
of  its  employees  in  the  premises;"  that  is,  by 
reason  of  the  neglect  of  its  employees  to  keep 
its  excavation  properly  guarded.  The  object  of 
the  provision  was  to  bind  the  plaintiff  in  error 
to  do,  in  respect  to  th6  public  streets,  what,  as 
between  the  city  and  the  public,  would  be  pri- 
marily the  duty  of  the  city  to  do.  The  only 
change  it  made  between  the  city  and  the  plain- 
tiff in  error,  was  to  give  to  the  dtv  a  contract 
right  to  hold  the  plaintiff  in  error  for  any  dam- 
ages it  might  be  compelled  to  pay  by  reason  of 
the  existence  of  the  excavations  in  the  street. 

In  Blake  v.  Ferris,  5  N.  Y.  48,  there  was  a 
contract  between  the  city  and  the  defendant, 
broader  in  its  terms  than  that  in  the  case  at 
bar,  and  it  was  there  held  that,  however  benefi- 
cial it  might  be  to  the  city,  it  could  not  inure 
to  the  benefit  of  the  plaintiff  in  that  action,  nor 
strengthen  his  right  to  recover  against  the  de- 
fendant. • 

Mr.  M.  Lamprey,  for  defendant  in  error : 

The  effect  c^  section  6  of  the  ordinance,  which 
is  both  an  agreement  with  the  public  and  a  law, 
is  to  make  the  company  liable,  when  injury  re- 
sults from  negligence  of  an  employee,  whether 
such  employee  is  a  contractor  or  workman.  The 
company  agrees  to  protect  all  persons  against 
damages  by  means  of  excavations;  to  keep  the 
excavations  properly  guarded;  to  become  re- 
sponsible for  all  damages ;  and  not  to  unneces- 
sarily obstruct  the  streets.  It  cannot  rid  itself 
of  the  primary  liability  imposed  by  this  ordi- 
nance by  letting  the  work  to  a  contractor.  The 
liability  exists,  no  matter  how  the  work  is  done. 
The  contractor  is  an  employee  of  the  company, 
within  the  meaning  of  the  section. 

This  alone  is  a  sufficient  answer  to  the  excep- 
.tions  in  the  record,  based  upon  the  testimony 
that  this  work  was  being  done  by  a  contractor. 

The  case  of  Storrs  v.  Utica,  17  N.  Y.  104,  is 
in  point,  and  the  reasoning  of  the  court,  on  pp. 
108,  109,  seems  particularly  applicable  to  this 
case.  Blake  v.  Ferris,  5  JJ.  Y.  48,  is  reviewed, 
and  the  doctrine  that  the  city  is  not  liable  for 
injuries  caused  by  negligence  in  the  improve- 
ment of  streets,  because  it  has  employed  a  con- 
tractor to  do  the  work,  is  distinctly  overruled. 
The  expression  in  Blake  v.  Ferris  (pp.  51,  52), 
that  a  permission,  similar  in  its  terms  to  the 
ordinance  pleaded  in  the  case  at  bar,  is  only  for 
the  benefit  of  the  city,  and  does  not  strengthen 
the  right  of  the  individual  to  recover,  is  a  mere 
dictum,  loosely  taken  for  granted.  That  does 
not  seem  to  have  been  argued  in  the  case.  Be- 
sides, the  persons  who  did  the  work  in  question 
in  that  case,  did  it  under  a  permit  from  the  city 
authorities.  Between  them  and  the  city  this 
might  well  have  been  claimed  to  be  merely  a 
contract  benefiting  no  one  but  the  parties  who 
made  it.  But  in  the  case  at  bar,  the  Water 
Company  proceeded  under  a  law  which  im- 
posed upon  it  the  very  liability  which  we  seek 
to  enforce. 

The  circuit  court  was  correct  in  its  charge 
that  "This  action  is  brought  upon  the  principle 
wluch  is  settled,  at  }east  in  the  Federal  courts, 
that  when  a  person,  company  or  corporation 
included,  is  engaged  in  a  work,  in  the  ordinary 
doing  of  which  a  nuisance  necessarily  occurs, 
the  person  is  liable  for  any  injury  that  may  re- 
sult to  third  parties  from  carelessness  or  negli- 
gence, although  the  work  may  be  dome  by  a 
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contractor;  and  although  the  plaintiff  might 
have  sustained  an  action  against  the  city  of  St. 
Paul,  it  is  his  right  to  seek  his  remedy  against 
the  party  who  created  the  nuisance." 

Chicago  v.  Rohhins,  2  Black,  418,  17  L.  ed. 
298 ;  Rohhins  v.  Chicago,  4  Wall.  657,  18  L.  ed. 
427. 

The  obstructions  on  St.  Peter  street  were 
manifestly  a  nuisance.  The  work  was  a  law- 
ful undertaking,  unlawfully  performed.  The 
ordinance  made  it  lawful  for  the  company  to 
excavate  the  street,  but  it  also  required  the  com- 
pany to  keep  its  work  guarded  day  and  night, 
and  also  prohibited  the  company  from  unneces- 
sarily obstructing  the  street.  If  the  company 
violated  these  provisions  of  law,  it  became  a 
trespasser  ah  initio  upon  the  street,  and  its 
work  necessarily  a  nuisance.  Whether  the  com* 
pany  did  this  work  by  contractors  or  day  labor- 
ers, its  liability  is  the  same  in  such  a  case  as 
this. 

The  author  of  the  nuisance  is  directly  liable 
to  the  person  injured,  or  is  liahle  over  to  the 
corporation. 

Milford  v.  Holhrook,  9  Allen,  17;  Wood  v. 
Mearsy  12  Ind.  615 ;  Ball  v.  Armstrong,  10  Ind. 
181 ;  Congreve  v.  Smith,  18  N.  Y.  79,  84;  hittU- 
ton  V.  Richardson,  32  N.  H.  59;  Clark  v.  Fry, 
8  Ohio  St.  359 ;  Bush  v.  Johnston,  23  Pa.  209. 

This  liability  exists  independently  of  the  or- 
dinance. If  the  ordinance  is  laid  alt<^ther 
•out  of  the  case,  the  right  of  action  of  the  plain- 
tiff still  exists  by  virtue  of  this  principle. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Injuries  of  a  physical  nature  were  received 
by  the  plaintiff  *through  an  obstruction  [♦STl 
in  one  of  the  public  streets  of  the  city  of  St. 
Paul,  occasioned,  as  he  alleges,  by  an  employee 
of  the  corporation  defendants,  for  whose  acts 
they  are  responsible,  and  he  instituted  the  pres- 
ent suit  to  recover  compensation  for  those  mju- 
ries.  Service  was  made,  and  the  defendants  ap- 
peared, and  the  parties  went  to  trial,  and  the 
verdict  and  judgment  were  for  the  plaintiff; 
and  the  defendants  excepted  and  sued  out  this 
writ  of  error. 

Evidence  was  introduced  by  the  plaintiff 
tending  to  show  that  where  the  accid^it  occur- 
red was  a  public  street  of  the  city ;  that  the  de- 
fendants entered  into  an  engagement  with  the 
authorities  of  the  city  to  make  the  necessary  ex- 
cavations in  the  streets,  and  to  lay  therein  suit- 
able pipes  and  complete  the  work  as  stipulated 
in  a  certain  contract,  to  introduce  a  supply  of 
water  into  the  city  for  the  use  of  the  inhabit- 
ants, and  that  their  employee  or  contractor  was 
at  work  at  the  time  making  the  excavations  and 
laying  the  pipes;  that  the  excavations  in  the 
street  where  the  plaintiff  was  injured  extended 
from  the  intersection  of  Eighth  street  to  the 
intersection  of  Ninth  street,  and  that  the  ex- 
cavation, with  the  embankments  made  on  the 
sides  of  the  same  by  throwing  out  the  earth, 
occupied  the  greater  part  of  tne  width  of  the 
street,  leaving  on  the  east  side  little  more  than 
a  passageway  of  sufficient  width  for  a  one-horse 
carriage;  that  in  making  the  excavation  the 
workmen  found  it  necessary  to  drill  and  blast, 
employing  the  steam  drill  for  drilling,  and 
blasting,  as  usual,  with  gunpowder;  that  the 
engine  which  propelled  the  drill  was  3  feet 
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in  diameter  and  was  elevated  6  or  7  feet 
above  the  surface  of  the  ground,  and  at  the  time 
of  the  accident  to  the  plaintiff  it  stood  near  the 
intersection  of  Eighth  street  with  the  street  in 
which  the  plaintiff  was  passing;  that  the  plain- 
tiff, with  one  other  person,  was  riding  in  a  car- 
riage drawn  by  one  horse,  and  having  turned 
from  Ninth  street  into  the 'street  where  the  ac- 
cident occurred,  the  plaintiff,  with  the  other 
person  in  the  carriage,  was  driving  along  down 
the  narrow  passageway,  on  the  east  side  of  the 
street,  when  the  persons  in  charge  of  the  engine 
suddenly,  and  without  giving  any  notice  or 
572*]  warning  of  their  *intention,  set  the  en- 
gine and  drill  in  operation,  causing  a  loud  noise 
uhich  frightened  the  plaintiff 's  horse  and  caused 
him  to  shy  and  turn  upon  the  sidewalk,  over- 
taming  the  carriage  and  injuring  the  plaintiff. 

Doe  care,  it  is  alleged,  was  used  by  the 
plaintiff,  as  when  he  left  the  intersecting  street 
&nd  passed  into  the  street  where  the  accident 
occurred  the  engine  and  drill  were  not  in  opera- 
tion; nor  was  there  any  barricade  or  signal  of 
any  kind  to  indicate  that  there  was  any  danger 
or  that  any  special  precaution  was  necessary 
except  what  was  suggested  by  the  embank- 
ment and  the  narrowness  of  the  street ;  and  the 
eridoice  also  tended  to  prove  that  neither  the 
fsgine  nor  the  drill  was  seen  by  the  plaintiff  or 
by  the  person  in  the  carriage  with  him  until  the 
horse  of  the  plaintiff  was  within  ten  feet  of  the 
place  where  the  engine  and  drill  were  situated, 
and  that  it  was  at  that  moment  that  they  were 
put  in  operation  by  those  in  charge  of  the 
work,  and  that  one  of  the  workmen  ran  into 
the  street  and  threw  up  his  arms  as  if  to  stop 
the  horse,  which  had  the  effect  to  make  him 
still  more  unmanageable. 

Having  introduced  evidence  tending  to  prove 
the  foregoing  facts,  the  plaintiff  restS,  and  the 
defendants  moved  the  court  to  direct  the  jury 
to  return  a  verdict  in  their  favor  upon  the 
ground  that  the  negligence  proved,  if  any,  as 
the  cause  of  the  injury  to  the  plaintiff  was  the 
negligence  of  the  contractor  in  charge  of  the 
work,  or  his  servants  or  employees,  and  not  of 
the  defendants,  or  their  servants  or  employees ; 
whidi  motion  the  court  then  and  there  denied, 
and  remarked  that  the  action  is  brought  upon 
the  principle,  which  is  well  settled  in  the  Feder- 
al courts,  that  where  a  person  or  corporation  is 
engaged  in  a  work  in  the  ordinary  doing  of 
which  a  nuisance  necessarily  occurs,  the  party 
is  liable  for  any  injury  that  may  result  to  third 
parties  from  carelessness  or  negligence,  even 
tboogh  the  work  may  be  done  by  a  contractor, 
and  it  makes  no  difference  even  if  the  party,  in 
a  case  like  the  present,  might  sustain  an  action 
against  the  municipal  corporation,  as  it  is  his 
right  to  seek  his  remedy  against  the  party  who 
573*]  created  the  nuisance  or  his  ^inunediate 
employees,  to  which  ruling  and  decision  the  de- 
fendants then  and  there  excepted. 

Teatimcmy  was  then  introduced  by  the  de- 
fendants tending  to  show  that  the  injury  men- 
tioned in  the  declaration  was  not  caused  by  any 
neglect  or  misconduct  of  the  persons  in  charge 
of  the  work,  but  wholly  by  the  reckless  and 
negligent  driving  of  the  plaintiff,  and  the  per- 
son with  him  in  the  carriage. 

Prayers  for  instruction  to  the  jury  were  pre- 


sented  by  the  defendants  in  substance  and  ef- 
fect as  follows : 

( 1 )  That  the  court  instruct  the  jury  that  up- 
on the  whole  evidence  they  must  find  their  ver- 
dict for  the  defendants. 

(2)  That  if  the  injury  to  the  plaintiff  was 
caused  solely  by  the  negligence  or  misconduct 
of  the  employees  of  the  contractor  in  doing  the 
work,  then  the  defendants  are  not  liable. 

Both  of  those  requests  were  refused,  and  the 
rulings  of  the  court  in  that  behalf,  together 
with  the  refusal  of  the  court  at  the  close  of  the 
plaintiff's  case  to  direct  a  verdict  for  the  de- 
fendants, present  the  principal  questions  in  the 
case  for  the  decision  of  the  court.  Other 
prayers  for  instruction,  involving  the  same 
principles,  were  also  presented  by  the  defend- 
ants, which  were  also  refused,  and  tJie  rulings 
are  embraced  in  the  exceptions. 

Cities  and  towns  are  usually  required  by  stat- 
ute to  keep  their  streets  and  highways  safe  and 
convenient  for  travelers,  and  if  they  neglect  so 
to  do,  in  a  case  where  that  duty  is  imposed  by 
law,  and  suffer  the  same  to  get  out  of  repair 
and  defective,  and  any  person  as  a  traveler  re- 
ceives injury  through  such  defect  either  to  his 
person  or  proi)erty,  the  delinquent  corporation 

15  responsible  in  damages  to  tne  injured  party. 
Such  a  party,  however,  cannot  maintain  an  ac- 
tion against  the  corporation  grounded  solely  on 
t4ie  defect  and  want  of  repair  in  the  highway,  but 
he  must  also  allege  and  prove  that  the  corpora- 
tion had  notice  of  the  defect  or  want  of  repair, 
and  that  he  was  injured,  either  in  person  or 
property,  in  consequence  of  the  unsafe  and  in- 
convenient state  of  the  highway,  as  the  duty  to 
repair  in  such  cases  is  a  duty  owed  to  the  public 
and,  consequently,  if  one  person  *might  [♦674 
sue  for  his  proportion  of  the  damages  for  the 
nonperformance  of  the  duty,  then  every  other 
member  of  the  community  would  have  the  same 
right  of  action,  which  would  be  ruinous  to  the 
corporation ;  and  for  that  reason  it  was  held  at 
common  law,  that  no  action  founded  merely  on 
the  neglect  to  repair  would  lie.  Weightman  v. 
Waahinfjton,  1  Black,  52,  17  L.  ed.  58. 

Nor  will  an  action  lie  in  such  a  case  at  the 
present  time ;  but  it  is  settled  law,  by  the  high- 
est authority  of  the  country  from  which  the 
common  law  is  derived,  that  where  it  appears 
that  the  corporation  is  imder  a  legal  obligation 
to  repair  the  way  in  question,  and  that  such  ob- 
ligation is  a  matter  of  general  and  public  con- 
cern, and  also  that  the  place  in  question  is  out 
of  repair  and  that  the  plaintiff  has  sustained 
some  peculiar  damage  in  his  person  or  property 
by  means  of  such  defect  or  want  of  repair,  that 
the  corporation,  if  the  means  of  performing 
the  duty  to  make  the  repairs  are  within  their 
control,  is  liable  to  compensate  the  injured  par- 
ty for  the  injury  which  he  suffered  from  their 
neglect.  Uenly  v.  Lyme,  5  Bing.  91;  Lyme 
Regis  v.  Uenly,  3  B.  &  Ad.  77 ;  S.  C.  2  CI.  &  F. 
331.  Since  the  decision  in  the  case  last  re- 
ferred to,  many  decisions  to  the  same  effect 
have  been  made  by  the  state  courts  in  this  coun- 
try approving  that  rule  and  applying  it  in  all 
similar  controversies.  Hutson  v.  JV.  Y.  5 
Sandf.  304;  Erie  v.  Schwingle,  22  Pa.  384; 
Storra  v.  Viica,  17  N.  Y.  104;  Conrad  v.  Ithaca^ 

16  N.  Y.  159;  Broicning  v.  Springfield,  17  111. 
145 ;  Lloyd  v.  N.  Y.  5  N.  Y.  369. 
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Grant  all  that  and  still  the  defendants  deny 
that  the  rule  established  by  those  authorities 
furnishes  any  support  to  the  rulinj^s  of  the  cir- 
cuit court,  as  they,  the  defendants,  were  mere 
contractors  to  make  the  excavations  and  lay  the 
pipes,  and  they  insist  that  the  persons  responsi- 
ble to  the  plaintiff,  if  any,  are  tne  persons  whom 
they  employed  to  do  the  work  ana  who  were  in 
charge  of  it  at  the  time  the  plaintiff  was  in- 
jured, and  they  deny  that  they  in  any  view  of 
the  case  can  be  held  answerable  for  the  neglect 
575*]  and  carelessness  of  those  *who  had  con- 
tracted with  them  to  make  the  excavations  and 
lay  the  pipes,  and  who  had  charge  of  the  engine 
and  steam-drill,  the  operation  of  which  fright- 
ened the  horse  of  the  plaintiff. 

Concede  that  proposition  and  it  would  follow 
that  the  rulings  in  question  are  incorrect;  but 
the  evidence  exhibited  in  the  record  shows  that 
the  defendants  agreed  with  the  municipal  au- 
thorities to  protect  all  persons  against  damages 
by  reason  of  the  excavations  made  by  them 
preparatory  to  laying  the  pipes,  and  to  keep  the 
work  properly  guarded  by  day  and  night,  and 
to  be  responsible  for  all  damages  which  "may 
occur  by  reason  of  neglect  of  their  employees  in 
the  premises,"  and  that  the  streets  should  not 
be  unnecessarily  obstructed  or  encumbered  in 
doin^  the  work.  Such  an  agreement  would  not 
acquit  the  mtmicipality  of  an  obligation,  other- 
wise attaching,  to  keep  the  streets  safe  and  con- 
venient for  travelers,  but  it  may  well  be  held 
that  a  party  injured  through  a  defect  or  want 
of  repair  in  such  a  street,  occasioned  by  the 
neglect  or  carelessness  of  such  a  contractor  in 
doing  the  work,  or  of  those  for  whose  acts  he 
is  responsible,  may,  at  his  election,  sue  the  con- 
tractor for  redress  or  pursue  his  remedy  against 
the  municipality,  as  it  is  clear  that  the  contract- 
or, in  case  of  a  recovery  against  the  latter, 
would  be  answerable  to  the  municipality  as 
stipulated  in  this  agreement.  Improvements  of 
the  kind,  such  as  making  excavations  and  lay- 
ing pipes  for  gas  or  for  sewers,  are  made  by 
municipal  corporations,  under  circumstances 
where  the  corporation  is  immediately  respon- 
sible for  the  defect  or  want  of  repair  in  the 
street,  without  any  other  party  being  answer- 
able over  to  them*  for  any  damages  they  may 
hat  ft  to  pay  to  a  traveler  who  may  be  injured 
through  such  a  defect  or  want  of  repair,  as, 
where  they  appoint  their  own  superintendent 
and  the  work  is  done  by  their  order  and  direc- 
tions. Other  cases  arise  where  improvements 
are  constructed  by  contractors,  in  which  the 
municipality  is  not  responsible  at  all,  as,  where 
the  improvement  is  of  such  a  character  that  a 
prudent  man  would  not  find  it  necessary  to  en- 
cumber or  obstruct  the  street  in  any  respect  or 
576*]  for  any  purpose,  as,  in  that  'case  it 
would  be  clear  that  the  defect  or  want  of  repair 
which  occasioned  the  injury  was  solely  the  re- 
sult of  neglect  and  carelessness  on  the  part  of 
the  contractor,  and  not  of  any  culpable  fault  of 
the  officers  of  the  municipality.  Contractors 
with  such  a  corporation  for  such  a  purpose  may 
or  may  not  be  responsible  to  a  third  part^,  in  a 
case  like  the  present,  according  to  the  circum- 
stances, but  it  is  not  necessary  to  enter  much 
into  the  discussion  of  that  topic  in  this  case,  as 
the  evidence  shows  that  the  defendants  agreed 
to  become  responsible  for  all  damages  which 


may  occur  by  reason  of  neglect  of  their  em- 
ployees in  the  premises.  Tested  by  these  con- 
siderations it  is  quite  clear  that  the  case  must 
be  viewed  just  as  it  would  be  if  the  work  had 
been  done  by  the  defendants,  and  not  by  the 
subcontractors,  or  as  if  the  work  had  in  all  re- 
spects been  done  tmder  the  directions  of  the  de- 
fendants as  the  immediate  contractors  with  the 
municipal  corporation. 

Where  the  obstruction  or  defect  caused  or 
created  in  the  street  is  purely  collateral  to  the 
work  contracted  to  be  done,  and  is  entirely  the 
result  of  the  wrongful  acts  of  the  contractor  or 
his  workmen,  the  rule  is  that  the  employer  is 
not  liable ;  but  where  the  obstruction  or  defect 
which  occasioned  the  injury  results  directly 
from  the  acts  which  the  contractor  agreed  and 
was  authorized  to  do,  the  person  who  employs 
the  contractor  and  authorizes  him  to  do  those 
acts  is  equally  liable  to  the  injured  party.  Roh- 
hins  V.  Chicago,  4  Wall.  679,  18  L.  ed.  432.  Ex- 
actly the  same  view  was  advanced  by  this  court 
when  that  case  was  brought  here  by  the  first 
writ  of  error,  in  which  the  court  said  that  if 
the  nuisance  necessarily  occurs  in  the  ordinary 
mode  of  doing  the  work  the  occupant  or  owner 
is  liable,  but  if  it  is  from  the  negligence  of  the 
contractor  or  his  servants,  then  he  should  alone 
be  responsible.     Chicago  v.  Rohhins,  2  Black, 
428,  17  L.  ed.  30^     Common  justice  requires 
the  enforcement  of  that  rule,  as  if  the  contract- 
or does  the  thing  which  he  is  employed  to  do, 
the  employer  iQ  as  responsible  for  the  thing  as 
if  he  had  done  it  himself,  but  if  the  act  which  is 
the  subject  of  complaint  is  purely  collateral  to 
the  'matter  contracted  to  be  done,  and  [^577 
arises  indirectly  in  the  course  of  the  perform- 
ance of  the  work,  the  employer  is  not  liable,  be- 
cause he  never  authorized  the  work  to  be  done. 
Hole  V.  B.  Co,  6  Hurl.  &  Nor.  497.    It  would 
be  monstrous,  said  Lord  Campbell,  if  a  party 
causing  another  to  do  a  thing  wore  exempted 
from  liability  for  the  act  merely  because  there 
was  a  contract  between  him  and  the  person  im- 
mediately causing  the  act  to  be  done,  which 
may  be  accepted  as  correct  if  applied  in  a  case 
where  the  work  contracted  to  be  done  will  nec- 
essarily, in  its  progress,  render  the  street  un- 
safe and  inconvenient  for  public  travel.     Ellis 
v.  Cos  Cons,  Co.  2  Ell.  &  Bl.  770;  Neicton  v.  El- 
lie,  5  EU.  &  Bl.  124;  Lowell  v.  R.  Co,  23  Picdc. 
31.    More  than  one  party  may  be  liable  in  such 
a  case.     Nor  can  one  who  employs  another  to 
make  such  an  excavation  relieve  himself  from 
liability-  for  such  damages  as  those  involved  in 
the  case  before  the  court  by  any  stipulation 
with  his  employee,  as  both  the  person  who  pro- 
cured the  nuisance  to  be  made  and  the  imme-  - 
diate  author  of  it  are  liable.    Storrs  v.  Utioa, 
17  N.  Y.  108 ;  Creed  v.  Hartmann,  29  N.  Y.  691 ; 
8  Bosw.  123;  Congreve  v.  Smith,  18  N.  Y.  79; 
Congreve  V.  Morgan,  18  N.  Y.  84;  Shearm.  & 
Redf.  Neg.  423;  Mayor  v.  Furze,  3  Hill,  616; 
Milford  V.  Holhrook,  9  Allen,  21. 

Apply  these  rules  to  the  case  before  the  court, 
and  it  is  clear  that  they  are  sufficient  to  dispose 
of  all  the  exceptions  and  to  show  that  there  is 
no  error  in  the  record* 

Judgment  affirmed, 
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ABRAHAM  vVALBRUN  ei  al,  Plffs.  in  Err., 

V. 

JAMES  C.  BABBITT,  Assignee  of  Marks  Men- 
del son,  Bankrupt. 

(See  S.  C.  16  Wall.  577-584.) 

Judgment,  when  not  set  aside — fraudulent  sale 
under  bankrupt  act — knowledge  of  vendee. 

1.  Where  a  verdict  was  so  obviously  right  that 
DO  other  result  could  be  obtained  on  a  new  trial, 
the  court  will  not  set  aside  the  Judgment  for  tech- 
nical inaccuracies  in  the  charge. 

2.  Where  a  retail  merchant  In  a  small  country 
town  sells  his  entire  stock  to  one  person.  It  Is  pri- 
ma facie  a  fraudulent  sale  under  the  bankrupt  act, 
altboosh  full  value  be  paid. 

3.  Toe  presumption  of  fraud  arising  from  the 
onusoal  nature  of  the  sale  in  this  case  can  only  be 
•rercome  by  proof  on  the  part  of  the  buyei'  that  he 
took  the  proper  steps  to  find  out  the  pecuniary 
condition  of  the  seller. 

4.  Persons  to  whom  the  buyer  has  transferred 
the  stock  are  in  no  better  condition  than  the 
bayer,  where  they  took  title  with  full  knowledge 
of  its  infirmity. 

[No.  208.] 
Argued  Apr.  18,  187 S.    Decided  Apr.  98,  187 S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

Suit  was  brought  by  defendant  in  error  in  the 
district  pourt  of  the  United  States  for  the  west- 
ern district  of  Missouri,  to  recover  the  value  of 
certain  goods.  Judgment  having  been  given  for 
the  plaintiff  in  that  court  and  affirmed  upon 
writ  of  error  by  the  circuit  court,  the  defend- 
ants Bued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  Tlios.  J.  Duraat  and  8.  H.  Boyd 
for  plaintiffs  in  error : 

A  sale  on  unusual  terms  of  any  or  all  of  the 
stock  would  be  out  of  the  usual  course,  but  a 
Mle  for  cash  never  can  be  so  considered.  Every 
trader  haa  a  common-law  right  to  change  his 
business  whenever  he  pleases,  and  to  enable  him 
to  do  so.  he  may  find  it  to  his  advantage  to  sell 
his  whole  stodc^  and  such  sales  are  not  of  rare 
oecorrence;  in  large  cities  they  arc  frequent. 

In  Graham  v.  Chapman,  12  Com.  B.  103,  it 
was  held  that, 

'niie  sale  of  a  trader's  stock  to  a  bona  fide 
purchaser  for  a  fair  price,  has  been  held  not  to 
come  within  the  rule,  even  though  creditors  may 
be  ultimately  delayed  or  defeated,  and  the  mis- 
application of  the  proceeds  was  contemplated  by 
the  trader  at  the  time  of  the  sale,  because  the 
trader  gets  a  present  equivalent  for  his  goods 
and  the  sale  is  strictly  in  the  course  of  his 
business." 

*TTie  true  test  is  not  whether  the  necessary 
effect  of  the  deed  is  to  stop  the  trade,  but 
whether  its  necessary  effect  is  to  delay  the  cred- 
itors of  Uie  trader." 

See  Parke,  B.,  in  Smith  v.  Cannan,  2  El.  & 

BL45. 

In  re  Wood,  L.  R.  7  Ch.  App.  308. 

Whether  sale  of  a  whole  stodc  of  goods  on 
kand  can  be  shown  to  be  out  of  the  usual  and 
ordinary  course  of  business  of  the  debtor,  is 
dearly  a  fact  by  the  terms  of  section  35th.  If 
jury  trials  be  particularly  efficient  and  admira- 
ble in  their  application  to  the  innumerable  cases 
of  eomxnercial  frauds,  a  binding  instruction  of 
tike  kind  complained  of  must  be  erroneous. 

If  thi^  were  a  caee  under  the  statute  of 
Iniids,  all  that  the  Walbruns  would  have  to 
WW 


prove,  to  show  their  good  faith,  would  be  the 
payment  of  the  price  of  the  goods. 

Mercer  v.  Peterson,  L.  R.  2  Exch.  304;  Red' 
field  Co.  V.  Dysart,  62  Pa.  66. 

It  has  been  said  to  be  the  object  of  the  35th 
section  of  the  bankrupt  law,  to  place  strangers 
on  the  .same  footing  as  creditors  in  their  deal- 
ings with  the  trader  in  insolvent  circumstances. 
Let  this  be  conceded.  But  a  creditor  who  deals 
with  a  trader  for  cash  is  not,  in  such  transac- 
tion, a  creditor  at  all. 

See  Baxter  v.  Pritchard,  1  Ad.  &  E.  456; 
Rose  V.  Haycocky  reported  as  a  note  to  the  fore- 
going case;  Lee  v.  Hart,  10  Exch.  658. 

In  considering  the  case  of  the  assignment  of 
the  whole  of  the  trader's  estate,  and  its  being 
void  under  the  English  law,  Cockbum,  Ch.  J., 
said :  "On  this,  one  exception  has  been  grafted ; 
it  is  when  the  trader,  in  disposing  of  his  effects, 
gets  something  which  to  him  and  his  creditors 
is  an  equivalent;"  and  Brittlestone  v.  Cooke,  6 
E.  &  B.  296,  shows  that  an  equivalent  need  not 
be  an  actual  equivalent  in  point  of  value.  It 
may  be  that  the  trader  gets  less  than  the  value 
of  the  property  he  parts  with. 

In  Brittlestone  v.  Cooke,  Lord  Campbell,  Ch. 
J.,  said :  "I  think  that  a  conveyance  by  a  trader 
of  goods,  with  a  view  to  obtain  future  advances, 
is  not  necessarily,  as  a  matter  of  law,  an  act  of 
bankruptcy,  though  the  whole  of  the  trader's 
stock,  present  and  future,  is  included  in  the 
conveyance." 

Woodhouse  v.  Murray,  L.  R.  4  Q.  B.  30,  31 ; 
see.  Ex  parte  Reed,  In  re  Tweddell,  L.  R.  14  Eq. 
Cas.  593. 

If  creditors  be  not  injured,  the  sale  stands. 

Tlie  assignee  has  mistaken  his  remedy.  On 
the  facts  as  proven,  no  action  of  trover  will  lie. 

Young  v.  Billiter,  8  H.  of  L.  Cas.  682. 

Mr.  Nathaniel  Myers,  for  defendant  in 
error : 

One  cannot  conceive  of  a  transaction  more 
out  of  the  ordinary  and  usual  course  of  Mendel- 
son's  business  than  this  sale,  for  the  reason  that 
it  completely  annihilated  that  business. 

Tliat  cannot  be  a  usual  thing,  an  ordinary 
thing,  which  from  its  very  nature  can  happen 
but  once.  One  might  as  well  speak  of  an  ordi- 
nary final  day  of  judgment,  or  the  usual  and 
ordinary  death  of  an  individual. 

This  being  so,  it  is  prima  facie  evidence  of 
fraud. 

8cammon  v.  Cole,  3  Bank.  Reg.  100;  Oraham 
V.  Stark,  3  Bank.  Reg.  95 ;  Kingsbury  v.  Hale,  3 
Bank.  Reg.  84;  Tut  tie  v.  Truax,  1  Bank.  Reg. 
169 ;  Driggs  v.  Moore,  3  Bank.  Reg.  149 ;  Wilson 
v.  Stoddard,  2  Chicago  Legal  News,  161. 

The  court  found  an  actual  fraud  on  facts  far 
less  strong  than  are  in  this  record. 

Kempnvr  v.  Churchill,  8  Wall.  369,  19  L.  ed. 
462. 

Mr.  Justice  DaTis  delivered  the  opinion  of 
the  court: 

In  the  view  we  take  of  this  case,  it  is  not  nee* 
essary  to  notice  the  assignments  of  error  upon 
the  instructions  to  the  jury  by  the  court  below. 
In  some  respects  they  may  be  technically  inac- 
curate, and  in  others  they  were  far  too  favor- 
able to  the  defendants.  But  in  any  event  they 
did  not  materially  affect  the  merits  of  the  ac- 
tion, and  as  there  were  no  *disputed  [♦581 
facts  bearing  on  the  real  matter  in  controversy, 
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the  court  could  have  properly  told  the  Jury  to 
find  as  they  did  for  the  plaintiff.  Bev<»na  y.  U. 
8, 18  Wall.  56,  20  L.  ed.  531.  Indeed,  the  verdict 
was  so  obviously  right,  that  the  court  would 
not  set  aside  the  judgment  when  the  record 
shows  that  no  other  result  could  be  obtained  on 
a  new  trial. 

Babbitt,  the  assignee  in  bankruptcy  of  Marks 
Mendelson,  brought  an  action  of  trover  to  re- 
cover the  value  of  a  stock  of  merchandise  sold 
by  the  bankrupt  to  one  Summerfield,  and  by  the 
latter  to  the  defendants,  who  are  the  plaintiffs 
in  error,  on  the  ground  that  the  several  trans- 
fers were  frauds  on  the  bankrupt  law  under  the 
35th  section  thereof. 

The  record  discloses  the  following  totate  of 
facts,  about  which  there  is  no  dispute:  in  No- 
vember, 1868,  Mendelson,  doing  business  in 
Kingsville,  Missouri,  as  a  retail  country  mer- 
chant, wrote  to  Summerfield,  who  was  his 
brother-in-law,  living  in  St.  Louis,  to  come  and 
buy  him  out.  Summerfield  at  once  went  to 
Kmgsville  and  took  in  currency  money  enough 
for  the  purpose.  On  his  arrival  there,  l^endel- 
son  told  him  he  was  desirous  of  selling  his  stodc, 
because  he  could  not  succeed  in  the  business  in 
which  he  was  engaged,  and  wi^ed  to  deal  in 
furniture  and  hardware.  An  account  of  stock 
was  taken,  and  Summerfield  paid  Mendelson  for 
it,  after  deducting  twenty-five  per  cent  of  the 
cost  price.  Soon  after  this  purchase.  Summer- 
field,  leaving  Mendelson  in  possession  of  the 
store,  went  to  Ghillicothe,  Missouri,  and  told 
the  defendants  of  his  purchase  of  the  stock  of 
goods  at  twenty-five  per  cent  below  cost,  be- 
cause the  owner  wanted  to  go  into  the  furniture 
business ;  and  that,  as  he  only  desired  to  make 
five  per  cent,  he  would  resell  to  them  at  twenty 
per  cent  below  cost.  They  agreed  to  tiJce  the 
goods  at  his  offer,  as  they  n^ed  some  of  the 
articles  to  replenish  their  stodc,  if  they  came  up 
to  the  account  that  was  given  of  them.  Accord- 
ingly, Ritter,  one  of  the  defendants,  went  back 
to  K.ingsville  with  Summerfield^  and  lodged  at 
Mendelson's  house.  The  nesxt  morning  they 
commenced  examining  goods  at  the  store,  and 
found  some  of  them  in  bad  condition,  of  which 
Ritter  complained.     After  measuring  several 

gieces,  to  see  if  the  stock  conformed  with  the 
iventory,  Summerfield  excused  himself  from 
further  service,  on  the  ground  that  he  had  to  re- 
turn to  St.  Louis,  as  he  had  just  learned  of  the 
sickness  of  his  wife,  and  told  Ritter  to  take  the 
ffoods  home  with  him,  and  if  the  inventoiy  was 
defective,  he  would  make  it  right.  Ritter 
thought  if  they  would  work  hard  they  could 
soon  get  through;  but  finally  yielded  to  Sum- 
merfield's  persuasions  and  with  the  assistance 
of  Mendelson,  boxed  the  goods  up  and  shipped 
them  to  Ghillicothe.  Ritter  paid  the  full  inven- 
tory price  at  the  agreed  rate,  and  both  parties 
left  that  night  for  their  respective  homes.  There 
are  many  facts  and  circumstances  connected 
with  these  transactions  provocative  of  inquiry, 
but  as  they  are  represented  differently  in  the 
sworn  testimony  of  the  different  witnesses,  they 
are  omitted.  All  the  witnesses  agree  in  the  case 
as  stated,  and  there  is  no  necessi^,  for  the 

Surposes  of  this  suit,  of  gmng  beycmd  it.  Men- 
elson  was  insolvent  at  the  ume  of  the  sale  in 
question,  and  was,  on  the  petition  of  his  cred- 
itors, adjudicated  a  bankrupt  on  the  24th  day 
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of  December,  1868.  Indeed,  the  stock  of  good" 
at  Kingsville  was  all  the  property  worth  nam- 
ing that  he  had,  and  the  proceeds  of  this  stock 
umortunately  did  not  reach  his  creditors,  as, 
according  to  his  own  statement,  he  lost  the 
money  received  from  Summerfield. 

That  Mendelson  intended  to  defraud  his  cred- 
itors, in  the  course  which  he  pursued,  is  too 
plain  for  controversy,  but  the  inquiry  is;  has 
he  succeeded  in  diverting  his  property  from  the 
payment  of  his  debts  to  the  injury  of  his 
creditors? 

The  35th  section  of  the  bankrupt  ]aw  con- 
demns fraudulent  sales  equally  with  fraudulent 
preferences,  and  declares  that  if  such  sales  are 
not  made  in  the  usual  and  ordinary  course  of 
the  business  of  the  debtor,  that  fact  shall  be 
prima  facie  evidence  of  fraud.  The  usual  and 
ordinary  course  of  Mendelson's  business  was  to 
bell  at  retail  a  miscellaneous  stock  of  goods, 
common  to  country  stores,  in  a  small  town  in 
the  interior  of  the  state  of  Missouri.  It  was  to 
conduct  a  business  of  this  character  that  the 
goods  were  sold  to  him,  and,  as  long  as  he  pur- 
sued the  course  of  a  retailer,  his  creditors  could 
not  reach  the  property  disposed  of  by  him,  even 
if  his  purpose  at  the  time  were  to  defraud  them. 

But  it  is  wholly  a  different  thing  when  he 
sells  his  entire  stock  to  one  or  more  persons. 
This  is  an  unusual  occurrence,  out  of  the  ordi- 
nary mode  of  transacting  such  a  business,  is 
prima  facie  evidence  of  fraud,  and  throws  t^e 
burden  of  proof  on  the  purchaser  to  sustain  the 
validity  of  his  purchase.  Scammon  y.  Cole,  5 
Bank.  Reg.  257 ;  Oraham  v.  Stark,  3  Bank.  R^. 
95 ;  Kingsbury  v.  Hale,  3  Bank.  Reg.  84 ;  Driggs 
V.  Moore,  3  Bank.  Reg.  149;  Tuttle  v.  Truaw,  1 
Bank.  R^.  169. 

Summerfield  seeks  to  overthrow  the  legal  pre- 
sumption that  Mendelson  intended  to  commit  a 
fraud  on  his  creditors,  by  showing  that  he  paid 
full  value  for  the  goods  in  ignorance  of  the  con- 
dition of  Mendelson's  affairs.    But  the  law  will 
not  let  him  escape  in  this  way.    The  question 
raised  by  the  'statute  is  not  his  actual  [*582 
belief,  but  what  he  had  reasonable  cause  to  be- 
lieve.   In  purchasing  in  the  way  and  under  the 
circumstances  he  did,  the  law  told  him  that  a 
fraud  of  some  kind  was  intended  on  the  part  of 
the  seller,  and  he  was  put  on  inquiiy  to  ascer- 
tain the  true  condition  of  Mendelson's  business. 
This  he  did  not  do,  nor  did  he  make  any  attempt 
in  that  direction.    Indeed,  he  contented  himself 
with  limiting  his  inquiries  to  the  object  Men- 
delson had  in  selling  out,  and  to  his  future  pur- 
poses.   Something  more  was  required  than  this 
information  to  repel  the  presumption  of  fraud 
which  the  law  raised  in  the  mere  fact  of  a  re- 
tail merchant  selling  out  his  entire  stock  of 
goods.    If  this  sort  of  information  could  sus- 
tain the  sale,  the  provision  of  the  bankrupt  law 
we  are  considering  would  be  no  protection  to 
creditors,  for  anyone  in  Mendelson's  situation, 
and  with  the  purpose  he  had  in  view,  would  be 
likely  to  give  the  party  with  whom  he  was  deal- 
ing a  plausible  reason  for  his  conduct. 

The  presumption  of  fraud  arising  from  the 
unusual  nature  of  the  sale  in  this  case  can  only 
be  overcome  by  proof  on  the  part  of  the  buyer 
that  he  took  the  proper  steps  to  find  out  the  pe- 
cuniary condition  of  the  seller.  Ail  reasonable 
means,  pursued  in  good  faith^  must  be  used  for 
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this  purpose  If  Summerfleld  had  employed  any 
means  at  all  directed  to  this  end,  he  would  have 
discovered  the  actual  insolvency  of  Mendelson. 

In  choosing  to  remain  ignorant  of  what  the 
necessities  of  his  case  required  him  to  know,  he 
took  the  risk  of  the  impeachment  of  the  trans- 
action by  the  assignee  in  bankruptcy  in  case 
Mendelson  should,  within  the  time  limited  in 
the  statute^  be  declared  a  bankrupt. 

The  defendants  are  in  no  better  condition 
than  Summerfleld  would  be  if  he  had  not  trans- 
ferred the  stock  to  them,  because  they  to<^  his 
title  with  full  knowledge  of  its  infirmity,  and 
must  blame  their  own  folly  for  the  result.  Rit- 
ter,  the  active  agent  of  the  firm  in  the  transac- 
tion, was  fully  informed  by  Summerfield  of  the 
etrcumstancea  attending  his  purchase,  and  this 
information  was  confirmed  on  his  arrival  at 
Kingsville.  He  there  found  Mendelson  in  charge 
583*]  of  the  *store,  .with  some  of  the  goods 
boxed  up  and  some  on  the  shelves,  sure  indica- 
tions that  the  sale  was  recent  and  that  there 
had  been  no  actual  change  of  possession.  These 
things,  in  connection  wi&  the  residence  of  Sum- 
merfield in  St.  Louis,  and  his  occupation  there, 
ought  to  have  excited  the  fears  of  a  reasonable 
man  that  the  sale  by  Mendelson  was  not  for  an 
booest  purpose,  and  prompted  him  to  make  in- 
quiry upon  the  subject.  Ritter,  instead  of  doing 
this,  treated  the  transaction  as  one  of  ordinary 
occurrence,  and  as  not  imposing  on  him  the 
doty  of  ascertaining  the  pecuniary  status  of 
either  the  vendor  or  vendee.  Without  learning 
anything,  or  seeking  to  learn  anything,  beyond 
the  facts  that  the  goods  suited  him  and  Mendel- 
floo  wanted  to  change  his  business,  he  completed 
the  purchase  and  immediately  transferred  the 
stodc  to  the  store  of  the  defendants  in  Chilli- 
eothe.  If  this  sale  can  be  upheld,  the  law  which 
declared  the  title  of  Summerfield  prima  facie 
fraudulent  could  be  easily  rendered  of  no  bene- 
it,  for  all  that  would  be  necessary  for  a  person 
haying  property  out  of  the  ordinary  coiirse  of 
Inuiness  of  the  seller  to  place  it  out  of  the  reach 
of  creditors  would  be,  as  soon  as  he  had  con- 
fommated  his  purchase,  to  sell  to  another,  who 
would  acquire  a  good  title,  no  matter  how  pre- 
nnnptively  invalid  the  title  of  his  vendor  might 
be.  It  needs  no  argument  to  prove  that  if  the 
law  against  fraudulent  sales  could  be  evaded  in 
this  way,  it  would  furnish  no  sort  of  protection 
to  creditors.  Ritter,  when  he  purchased,  knew 
the  nature  of  Summerfield's  title,  because  he 
knew,  or  ought  to  have  known,  that  a  retail 
dealer  like  Mendelson,  in  selling  out  his  entire 
stock,  was  presumptively  guilty  of  intending  to 
defraud  his  creditors,  if  it  should  turn  out  that 
he  had  any.  Of  this  the  bankrupt  law  gave  him 
distinct  notice,  and  as  he  chose,  like  Summer- 
field,  to  remain  ignorant  of  Mendelson's  affairs, 
he  took  the  hazard  of  Summerfield's  inability  to 
prove  the  fairness  of  his  title.  It  follows  that  if 
the  Mile  to  Summerfield  cannot  be  supported, 
■either  can  the  sale  by  him  to  the  defendants. 

It  is  unnecessary  to  notice  the  exceptions 
taken  to  the  admission  or  rejection  of  testi- 
584*]  mony,  because  our  decision  is  *based  on 
the  evidence,  which  wad  received  without  objec- 
tion, and  about  which  there  is  no  controversy. 
The  judgment  of  the  Circuit  Court  is  affirmed, 
16  Waix. 


•JONATHAN  M.  DAIR  et  al,  Plffa.  in  [•! 

Err,, 

V, 

UNITED  STATES. 

(See  S.  C.  16  Wall.  1-6.) 

Sureties  in  bond,  when  hound — secret  conditUm 

—  notice, 

1.  Obllj^ors  in  official  bonds  are  not  at  liberty, 
when  litigation  arises  and  loss  is  likely  to  fall  up- 
on them,  to  set  up  a  condition,  unknown  to  the 
person  whose  duty  it  was  to  take  the  bond. 

2.*  Sureties  in  a  revenue  bond  cannot  defeat  a 
recovery  on  the  ground  that  they  did  not  intend 
to  be  bound  unless  another  sharea  the  responsibil- 
ity ;  where  they  did  not  inform  the  revenue  officer 
of  this  condition,  their  omission  to  do  so  estops 
them  from  setting  it  up. 

3.  Where  the  additional  securities  to  be  procured 
are  named  on  the  face  of  the  bond,  this  alters  the 
case,  and  the  estoppel  does  not  apply. 

4.  If  the  bond  Is  so  written  that  it  appears  that 
several  were  expected  to  sign  It,  the  obligee  takes 
it  with  notice  that  the  obligors  who  do  sign  it  can 
set  up  in  defense  the  want  of  execution  by  the 
others,  if  they  agreed  to  become  bound,  only  on 
condition  that  the  other  cosureties  joined  in  the 
execution. 

[No.  199.] 
Submitted  Apr.  10, 1875.    Decided  May  1, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  case  was  brought  by  the  defendant  in 
error,  in  the  district  court  <rf  the  United  States 
for  the  district  of  Indiana,  upon  a  distiller's 
bond.  Judgment  having  been  given  against  the 
prmcipals  on  said  bond  and  in  favor  of  sureties, 
the  plaintifl's  sued  out  a  writ  of  error  to  said 
court  from  the  circuit  court,  in  which  judgment 
was  obtained  against  all  of  the  said  defendants. 
Whereupon  the  defendants  sued  out  this  writ 
of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  J.  £.  MoDonald  and  Jno.  II. 
Butler  for  plaintiffs  in  error: 

Until  this  court  has  determined  to  overrule 
the  case  of  Pawling  v.  United  States,  4  Cranch, 
219,  it  will  not  be  able  to  sustain  the  ruling  of 
the  circuit  court  in  setting  aside  and  reversing 
the  judgment  of  the  district  court.  As  addi- 
tional authorities  in  support  of  the  case  of 
Lovett  V.  Adams,  3  Wend.  380;  Fletcher  v.  Aus- 
tin, 11  Vt.  447;  Johnson  v.  Baker,  4  B.  &  Aid. 
440;  Bank  v.  Evans^  3  Green  (N.  J.)  155;  Bibb 
V.  Keid,  3  Ala.  88. 

Mr,  C.  H.  Hill,  Asat,  Atty,  Oen,,  for  defend- 
ant in  error : 

The  case  falls  within  the  recent  and  well -con- 
sidered decision  of  the  supreme  court  of  Maine, 
that  a  bond  purchased,  upon  Ks  face  apparently 
duly  executed  by  all  whose  names  appear  there- 
to, purporting  to  be  signed  and  delivered,  and 
actually  delivered  ^vithout  a  stipulation,  cannot 
be  avoided  by  the  surety,  upon  the  ground  that 
they  signed  it  on  a  condition  that  it  should  not 
be  delivered  unless  it  was  executed  by  other  per- 
sons, who  did  not  execute  it;  where  it  appears 
that  the  obligee  had  no  notice  of  such  condition, 
and  there  was  nothing  to  put  him  upon  inquiry 
as  to  the  manner  of  its  execution,  and  that  he 

Note. — Sufficiency  of  notice  to  obligee  that  bond 
is  not  to  take  effect  untU  others  have  signed  it-^ 
see  note,  45  L.  B.  A.  828. 

491 


1-6 


Supreme  Coubt  of  tiie  United  SxATfid. 


Dec.  Tebm, 


had  been  induced  upon  the  faith  of  such  bond  to 
act  to  his  prejudice. 

iitate  V.  Peck,  63  Me.  284. 

This  rests  upon  the  well-known  doctrine  of 
estoppel  in  pais  stated  by  Lord  Denman,  "That, 
where  one  by  his  words  or  conduct  wilfully 
causes  another  to  believe  the  existence  of  a  cer- 
tain state  of  thing's^  and  induces  him  to  act  on 
that  belief,  so  as  tu  alter  his  own  previous  posi- 
tion, the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time." 
•  Pickard  v.  Sears,  6  Ad.  &  El.  474. 

This  statement  is  generally  recognized  as  law. 

Freeman  v.  Cooke,  2  Exch.  664 ;  Swain  v.  Sea- 
mens,  9  Wall.  273,  274, 19  L.  ed.  660 ;  Audenried 
▼.  Betteley,  5  Allen,  384;  see,  also,  Pendleton 
Co.  V.  Amy,  13  Wall.  305,  20  L.  ed.  580,  and 
cases  cited. 

In  this  case,  J.  M.  Dair  was  the  agent  of  the 
sureties  for  the  purpose  of  delivering  the  bond, 
and  the  case  falls  within  the  principle  that  a 

Srincipal  is  responsible  for  the  fraud  or  miscon- 
uct  of  his  agent.  "For,"  says  Lord  Holt,  "see- 
ing somebody  must  be  a  loser  by  this  deceit,  it 
is  more  reason  that  he  that  employs  and  puts  a 
trust  and  confidence  in  the  deceiver  should  be 
a  loser  than  a  stranger." 

Mr.  Justice  DaTis  delivered  the  opinion  of 
the  court : 

The  United  States  brought  an  action  of  debt 
on  a  distiller's  bond,  execute  by  Jonathan  M. 
Dair  and  William  F.  Sauks,  as  principals,  and 
by  James  Dair  and  William  W.  Davison,  as 
sureties.  There  was  no  dispute  as  to  the  right 
to  recover  against  the  principals ;  but  the  sure- 
ties, who  pleaded  separately,  denied  their  liabil- 
iij  upon  the  bond;  and  upon  the  issues  thus 
raised  by  them,  there  was  the  following  special 
finding  by  the  court:  "That  said  James  Dair 
and  William  W.  Davison  signed  said  writing 
obligatory  upon  the  day  of  ite  date,  as  sureties 
at  the  instance  of  Jonathan  M.  Dair,  one  of  the 
principals,  but  that  it  was  signed  by  them  upon 
the  condition  that  said  writing  obligatory  was 
not  to  be  delivered  to  the  plaintiff  until  it 
should  be  executed  by  one  Joseph  P.  Cloud,  as 
cosurety :  that  said  writing  obligatory  upon  its 
signing  by  them  upon  the  condition  aforesaid, 
was  placed  in  the  hands  of  said  principal,  Jona- 
than Dair,  who  afterwards,  without  the  per- 
formance of  that  condition  and  without  the  con- 
sent of  said  James  Dair  and  William  W.  Davi- 
son delivered  the  same  to  the  plaintiff.  And  the 
court  doth  further  find  that,  when  the  bond  was 
so  delivered,  it  was  in  all  respects  regular  upon 
its  face,  and  the  plaintiff  had  no  notice  of  the 
condition."  As  a  conclusion  of  law  upon  these 
facts,  judgment  was  rendered  in  favor  of  the 
United  States  against  all  the  parties  to  the 
bo;id  for  the  amotmt  which  it  was  conceded  the 
principals  owed  to  the  government.  This  writ 
of  error  is  prosecuted  to  reverse  that  decision. 

It  is  important  that  the  question  involved  in 
this  case  should  be  settled,  on  account  of  the 
various  interests  connected  with  the  adminis- 
tration of  governmental  affairs,  requiring  offi- 
cial bonds  to  be  taken,  which,  as  a  general  thing, 
are  rarely  executed  in  the  presence  of  both  par- 
ties. It  is  easy  to  see,  if  the  obligors  are  at  lib- 
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erty,  when  litigation  arises  and  loss  is  likely  ic 
fall  upon  them,  to  set  up  a  condition,  imknown 
to  the  person  whose  duty  it  was  to  take  the 
bond,  and  which  is  unjust  in  its  result,  that  the 
difiiculties  of  procuring  satisfactory  indemnity 
from  those  who  are  required  by  law  to  give  it, 
will  be  greatly  increased.  Especially  is  that  so, 
since  parties  to  the  action  are  permitted  to 
testify. 

In  Oreen  v.  (J,  8.  9  Wall.  658,  19  L.  ed.  807. 
the  cause  of  action  and  defense  were  the  same 
as  in  this  suit,  but  as  the  judgment  was  re- 
versed on  another  ground,  and  the  merits  of  the 
defense  were  not  discussed,  they  were  not  de- 
cided. As  the  case  *was  sent  back  for  a  [*4 
new  trial,  the  court  thought  proper  to  call  the 
attention  of  the  court  below  and  of  counsel  to 
the  subject,  and  took  occasion  to  say  that  it  had 
grave  doubts  whether  the  facts  set  up  were  a 
valid  defense  to  the  action.  Subsequent  reflec- 
tion has  confirmed  the  views  then  entertained, 
and  we  are  now  prepared  to  say  that  the  posi- 
tion of  the  defendants  cannot  be  maintained. 
The  ancient  rules  of  the  common  law  in  relation 
to  estoppels  in  pais  have  been  relaxed,  and  the 
tendency  of  modem  decisions  is  to  take  a 
broader  view  of  the  purpose  to  be  accomplished 
by  them,  and  they  are  now  applied  so  as  to 
reach  the  case  of  a  party  whose  conduct  is  pur- 
posely fraudulent  or  will  effect  an  unjust  result. 

It  must  be  conceded  that  courts  of  justice,  if 
in  their  power  to  do  so,  should  not  allow  a 
party  who,  by  act  or  admission,  has  induced  an- 
other with  whom  he  was  contracting  to  pursue 
a  line  of  conduct  injurious  to  his  interests,  to 
deny  the  act  or  retract  the  admission  in  case  of 
apprehended  loss.  Sound  policy  requires  that 
the  person  who  proceeds  on  the  taith  of  an  act 
or  admission  of  this  character  should  be  pro- 
tected by  estopping  the  party  who  has  brought 
about  this  state  of  things  from  alleging  any- 
thing in  opposition  to  the  natural  consequences 
of  his  own  course  of  action.  It  is,  accordingly, 
established  doctrine  that  whenever  an  act  is 
done  or  statement  made  by  a  party,  which  can- 
not be  contradicted  without  fraua  on  his  part 
and  injury  to  others,  whose  conduct  has  been 
infiuenced  by  the  act  or  admission,  the  charac- 
ter of  an  estoppel  will  attach  to  what  otherwise 
would  be  mere  matter  of  evidence.  2  Smith,  L. 
Cas.,  note  to  the  Duchess  of  Kingston's  Case. 

Why  should  not  this  principle  of  estoppel,  on 
every  reason  of  justice  and  good  faith,  be  ap- 
plied to  the  covenant  on  which  this  action  is 
foimded.  The  bond  was  in  all  respects  regular, 
executed  according  to  prescribed  forms,  and  ac- 
cepted by  the  officer  whose  duty  it  was  to  take 
it,  as  a  completed  contract.  There  was  nothing 
on  the  face  of  the  paper  or  in  the  transaction  it- 
self to  put  the  officer  on  inquiry,  or  *to  [*& 
raise  even  a  suspicion  in  his  mind  that  a  condi- 
tion was  annexed  to  the  delivery  of  the  instru- 
ment. The  transaction  was  one  of  ordinary 
occurrence  in  the  administration  of  the  revenue 
laws,  and  if  the  officer  was  satisfied  of  the  suffi- 
ciency of  the  indemnity,  there  being  no  circum- 
stances to  create  distrust  that  the  principal 
obligors  who  tendered  the  bond  were  not  up- 
right men,  there  was  nothing  left  for  him  to  do 
but  to  take  it  and  issue  the  license.  Tbb  was 
done,  and  the  government  will  be  greatly  prcju- 
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diced  if  the  sureties  who  were  relied  on  to  per- 
form the  conditions  in  case  of  the  failure  of  the 
principals  can  defeat  a  recovery  on  the  ground 
that  they  did  not  intend  to  be  bound  unless  an- 
other shared  the  responsibility,  and  so  told  the 
principal  obligors  who  solicited  their  signa- 
tures. But  they  did  not  inform  the  revenue  of- 
6eer  of  this  condition,  and  their  omission  to  do 
» then  estops  them  from  setting  it  up  now.  The 
ailence  which  they  imposed  upon  themselves  at 
the  time  makes  their  present  conduct  culpable, 
for  it  is  not  to  be  doubted  that  the  officer  in 
charge  of  this  business  would  have  acted  differ- 
ently if  the  information  which  the  principals 
received  had  been  communicated  to  him.  In  the 
execution  of  the  bond  the  sureties  declared  to 
all  persons  interested  to  know  that  they  were 
parties  to  the  covenant  and  bound  by  it,  and  in 
the  belief  that  this  was  so  they  were  accepted 
and  the  license  granted.  They  cannot,  there- 
fore, contravene  the  statement  thus  made  and 
relied  on  without  a  fraud  on  their  part  and  in- 
jury to  another,  and  where  these  things  concur 
the  estoppel  is  imposed  by  law.  As  they  con- 
fided in  Dair  it  is  more  consonant  with  reason 
that  they  should  suffer  for  his  misconduct  than 
the  government,  who  was  not  placed  in  a  posi- 
tion of  trust  with  regard  to  him. 

The  case  of  Pawling  v.  U.  8.  4  Cranch,  219, 
has  been  cited  as  an  authority  against  the  posi- 
tion taken  in  this  case ;  but  it  is  not  so,  because 
the  additional  securities  to  be  procured  in  that 
ease  were  named  on  the  face  of  the  bond,  and 
this  fact  is  stated  in  the  plea.  If  the  name  of 
Joseph  P.  Cloud  appeared  as  a  cosurety  on  the 
face  of  this  bond,  the  estoppel  would  not  apply, 
6*]  for  the  reason  that  the  incompleteness  *of 
the  instrument  would  have  been  brought  to  the 
uotice  of  the  agent  of  the  government,  who 
would  have  been  put  on  inquiry  to  ascertain 
irhy  Cloud  did  not  execute  it,  and  the  pursuit 
(rf  this  inquiry  would  have  disclosed  to  him  the 
eiact  condition  of  things. 

In  any  case,  if  the  bond  is  so  written  that  it 
^>pears  that  several  were  expected  to  sign  it, 
the  obligee  takes  it  with  notice  that  the  oblig- 
ors who  do  sign  it  can  set  up  in  defense  the 
want  of  execution  by  the  others,  if  they  agreed 
to  become  bound,  only  on  condition  that  the 
other  co-sureties  joined  in  the  execution. 

We  are  aware  that  there  is  a  conflict  of  opin- 
ion of  the  courts  of  this  country  upon  the  point 
decided  in  this  case,  but  we  tiunk  we  are  sus- 
tained by  the  weight  of  authority.  At  any  rate, 
it  is  clear  on  principle  that  the  doctrine  of  es- 
toppel in  pais  should  be  applied  to  this  defense. 

It  would  5wrvc  no  useful  purpose  to  review 
the  authorities.  This  work  has  been  performed 
in  several  well-considered  cases  in  Maine,  In- 
diana and  Kentucky,  and  although  these  courts 
do  not  rest  their  decisions  on  the  same  ground, 
jet  they  all  agree  that  the  facts  pleaded  in  this 
suit  do  not  constitute  a  bar  to  the  action.  State 
T.  Peek,  53  Me.  284;  State  y.  Pepper,  31  Ind. 
76;  MUlett  v.  Parker,  2  Mete.  (Ky.)  608. 

The  judgment  of  the  Circuit  Court  is  af- 
^rrned. 
ISWau. 
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GARDNER  P.  COMSTOCK  et  aU 

(See  S.  C.   16  Wall.  258-271.) 

Writs  of  en-or  and  appeals  under  bankrupt  act 

— mandamus. 

1.  Writs  of  error  and  appeals  may  be  taken  from 
the  district  court  to  the  circuit  courts,  under  the 
jurisdiction  created  by  the  bankrupt  act,  when  the 
debt  or  damages  claimed  amount  to  more  tlian  $500. 

2.  The  circuit  court  erred  in  dismissing  such  a 
writ  of  error  for  want  of  Jurisdiction,  as  It  was 
the  right  of  the  excepting  party  to  have  the  ques- 
tions, if  duly  presented  in  the  bill  of  exceptions, 
re-examined  by  the  circuit  court. 

3.  Where  mandamus  is  the  proper  remedy,  error 
will  not  lie. 

[No.  666.] 
Submitted  Apr,  k>  iSl^-    Decided  May  1,  187S. 

N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Northern  District  of  Illii 
nois. 

On  motion  to  dismiss.  • 

The  case  is  fully  stated  by  the  court. 

Mr.  Tliomas  Dent,  for  defendant  in  error: 

If  the  bankrupt  Jaw  does  not  expressly  give 
a  right  to  a  writ  of  error  in  such  a  case  as  this, 
there  is  a  want  of  jurisdiction  to  proceed. 

Crawford  v.  Points,  13  How.  11;  Nelson  v. 
Carland,  1  How.  265;  The  Lucy,  8  Wall.  307, 
19  L.  ed.  394;  Ex  parte  Christy,  3  How.  317; 
In  re  Alexander,  8  Bank.  Reg.  6,  op.  of  Chase, 
Ch.  J. ;  U.  S.  V.  The  Union,  4  Cranch,  216,  In  re 
Hall,  1  Dill.  586. 

Some  of  these  cases  arose  under  the  bank- 
rupt act  of  1841,  but  they  are  equally  applica- 
ble to  the  act  of  1867,  so  far  as  the  oMer  of  ad- 
judication is  concerned. 

The  bankrupt  law  forms  a  complete  system 
in  itself;  it  created  and  regulated  a  special  jur- 
isdiction,  in  providing  for  voluntary  and  invol- 
untary bankruptcy,  and  upon  the  making  of  an 
order  of  adjudication,  only  such  review  as  the 
statute  indicates  can  be  had;  and  ample  pro- 
vision for  a  general  superintendence  by  the  cir- 
cuit courts  in  matters  of  this  sort  is  made  by 
section  2  of  this  act,  the  first  two  clauses  of 
which  section  are  as  follows : 

"And  be  it  furthermore  enacted.  That  the 
several  circuit  courts  of  the  United  States,  with- 
in and  for  the  districts  where  the  proceedings  in 
bankruptcy  are  pending,  shall  have  a  general 
s^uperintendcnce  and  jurisdiction  of  all  cases 
and  questions  arising  under  this  act;  and  ex- 
cept when  special  provision  is  otherwise  made, 
may,  upon  bill,  petition  or  other  process,  of  any 
party  aggrieved,  hear  and  determine  the  case 
as  in  a  court  of  equity. 

"The  powers  and  jurisdiction  hereby  granted 
may  be  exercised,  either  by  said  court  or  by  any 
justice  thereof,  in  term  time  or  vacation." 

Under  this  section  the  circuit  courts  have,  in 

Note. — Jurisdiction  of  V.  8.  Supreme  Court  de- 
pending on  amount;  interest  cannot  he  added  to 
give  jurisdiction;  how  value  of  thing  demanded 
may  he  shown;  what  oases  reiHewahle  without  re- 
gard to  sum  in  controversy — see  note  to  Gordon 
V.  Ogden,  7  L.  ed.  U.  S.  592. 

Mandamus ;  when  the  proper  remedy  and  when 
not — see  note  to  United  titaies  v.  Lament,  39  L. 
ed.  U.  8.  16a 
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numeroliB  instances,  examined  upon  petition 
and  bill,  orders  declaring  persons  to  be  bank- 
rupt, or  denied  petitions  for  adjudications  in 
bankruptcy. 

Langley  v.  Perry,  2  Nat.  Bank.  Reg.  180,  op. 
by  Mr.  J.  Swayne;  Wright  v.  Filley,  4  Nat. 
Bank.  Reg.  197,  op.  by  Mr.  J.  Miller. 

The  adjudications  in  the  two  cases  just  cited 
were  reviewed  upon  bills  filed. 

Curran  v.  Munger,  6  Nat.  Bank.  Reg.  33.  (J. 
Emmons  in  this  case  acted  upon  a  petition. ) 

These  are  but  a  few  out  of  many  examples; 
and  yet  when  it  is  admitted,  as  it  must  be,  that 
there  is  such  a  power  of  superintendence  in  re- 
spect to  an  order  adjudicating  a  debtor  to  be  a 
bankrupt,  the  admission  carries  with  it  the  con- 
clusion that  that  method  of  review  is  final,  and 
that  such  a  case  must  terminate  with  the  super- 
vision by  the  circuit  court,  and  consideration 
of  the  matter  will  show  that  this  ought  to  be  so. 

Tlie  facts  on  which  such  adjudication  is  pred- 
icated are  ordinarily  few  and  simple,  and  the 
superintendence  allowed  to  the  circuit  courts 
guards  against  any  danger  of  undue  haste  in 
passing  upon  the  facts,  and  offers  full  protec- 
tion to  anjr  who  may  choose  to  draw  in  question 
the  propriety  of  the  adjudication  as  to  matter 
of  fact  or  matter  of  law. 

(a)  The  policy  of  the  act  forbids  such  delay 
in  respect  to  the  appointment  of  an  assignee 
and  the  progress  of  the  proceedings  as  would  be 
unavoidable  under  the  theory  upon  which  the 
plaintiff  in  error  prosecutes  the  writ  of  error. 

Sections  27^  28  and  29  of  the  act  require  the 
assignee  to  call  a  general  meeting  of  the  cred- 
itors within  three  months  after  the  date  of  the 
adjudication  of  bankruptcy,  and  specify  that 
the  like  proceedings  shall  be  had  at  the  expira- 
tion of  the  next  three  months,  or  earlier  if  prac- 
ticable, and  that  there  shall  be  a  final  dividend 
at  the  third  meeting  of  the  creditors,  which 
ought  regularly  to  be  within  nine  months  after 
the  adjudication ;  such  dividend  to  be  final,  un- 
less a  suit  at  law  or  in  equity  be  pending,  or 
unless  some  other  estate  of  the  debtor  come  into 
the  hands  of  the  debtor,  etc.;  and  further,  by 
the  29th  section,  the  debtor  should  apply  within 
one  year  after  such  adjudication  for  a  final 
discharge. 

But  the  plaintiff  ignores  all  these  provisicms, 
and  opposes  the  whole  tenor  of  the  law  in  pur- 
suing the  necessary  tardy  process  invoked  in 
this  case. 

(6)  Where  a  court  is  authorized  to  act  in  a 
summary  way  or  in  a  new  course  different  from 
the  common  law,  a  writ  of  error  does  not  lie. 

Tidd,  Prac.  1051. 

This  writ  can  only  be  brought  on  a  judgment 
or  an  award  in  the  nature  of  a  judgment. 

Tidd,  Prac.  1064. 

The  writ  must  be  on  a  final  judgment. 

Rutheiiord  v.  Fisher,  4  Dall.  22. 

(o)  The  order  of  adjudication  is  not  a  final 
judgment.  It  is  but  a  single  order  in  a  con- 
tinuous proceeding;  for  the  proceedings  in 
bankruptcy  are  viewed  by  the  law  as  continu- 
ous until  fully  closed,  and  as  but  ^'a  single  stat- 
utory proceeding." 

In  re  York  d  Hoover,  4  Bank.  R^.  156, 1  Abb. 
U.  S.  503. 

And  not  even  the  fact  that  the  petitioners 
are  entitled  to  the  moneys  claimed  to  be  due 
tiiem  is  conclusively  determined  by  the  adjudi- 
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cation ;  an  appeal  from  the  allowance  of  such 
claims  being  permitted  to  the  assignee. 

Sec.  8  of  bankrupt  law,  1867;  p.  302  of 
Bump,  4th  ed. 

It  is  not  to  be  doubted  that  the  2d  section  of 
the  bankrupt  act  provides  for  the  case  suffi- 
ciently;  not,  of  course,  by  allowing  the  writ  of 
error,  but  by  giving  the  circuit  court  a  final 
superintendence,  which  has  been  exercised  in 
this  stage  of  bankruptcy  proceedings,  in  almost 
numberless  instances,  and  yet  the  plaintiff  in 
error  may  claim  a  right  to  rely  on  the  8th  sec- 
tion of  the  act.  It  provides,  "That  appeals  may 
be  taken  from  the  district  to  the  circuit  courts 
in  all  cases  in  law  under  the  jurisdiction  cre- 
ated by  this  act,  when  the  debt  for  damages 
claimed  amounts  to  more  than  $500;  and  any 
supposed  creditor  whose  claim  is  wholly  or  in 
part  rejected,  or  an  assignee  who  Is  dissatisfied 
with  the  allowance  of  the  claim,  may  appeal 
from  the  decision  of  the  district  court  to  the 
circuit  court  from  the  same  district."  Now, 
this  does  not  help  sustain  the  writ  of  error  to 
this  court. 

This  is  not  one  of  the  cases  at  law  referred 
to  in  that  section  as  being  subject  to  revision 
upon  a  writ  of  error,  and  especially  it  is  not  a 
case  in  which  $2,000  is  directly  involved  or  fin- 
ally determined  to  be  due  the  petitioning  cred- 
itor ;  for,  as  has  already  been  noted,  the  order 
of  adjudication  does  not  finally  detei*mine  the 
justice  of  the  claim,  and  fix  the  amount  of  it 

The  cases  in  which  provision  is  made  by  the 
8tli  section  of  the  bankrupt  act  for  writs  of 
error  arc  the  cases  at  law  referred  to  in  the 
third  clause  of  the  2d  section,  which  clause  is 
as  follows:  "Said  circuit  court  shall  also  have 
concurrent  jurisdiction  with  the  district  courts 
of  the  same  district,  of  all  suits  at  law  or  in 
equity  which  may  or  shall  be  brought  by  the 
assignee  in  bankruptcy  against  any  person 
claiming  an  adverse  interest,  or  by  such  per- 
son against  such  assignee,  touching  any  prop- 
erty or  rights  of  property  of  said  bankruj^ 
transferable  to  or  vested  in  such  assignee." 

In  re  Alexander,  3  Bank.  Reg.  6,  op.  of  Chase, 
Ch.  J.  reviewing  sections  2  and  8  of  the  bank- 
rupt act. 

Tlie  present  case  is  removed  from  that  cate- 
gory, it  not  being  a  suit  for  or  against  the  as- 
signee, and  not  being  a  final  judgment  for  any 
definite  sum. 

Upon  petition,  bill  or  other  proper  process, 
the  circuit  court  would  have  examined  the  pro- 
ceedings touching  the  making  of  the  order  of 
adjudication,  which  examination  might  have 
been  in  a  summary  way,  that  is,  in  term  time 
or  vacation  (see  §  2  of  the  bankrupt  act),  and 
this  was  the  extreme  extent  of  the  remedy  of 
the  plaintiff  in  error. 

Morgan  v.  Thornhill,  11  Wall.  65,  20  L.  ed. 
60. 

The  necessary  consequence  under  the  laws 
of  the  United  States  would  be,  that  if  the 
court  had  sustained  the  writ  of  error  and  re- 
versed the  judgment  of  the  district  court,  it 
would  not  have  stopped  at  such  reversal,  but 
would  have  proceeded  to  re-try  the  case  arising 
under  the  petition  for  involimtary  bankruptcy, 
and  thus,  a  new  trial  would  have  been  necessary 
to  be  had,  and  would  have  been  had  in  the  cir- 
cuit court,  according  to  the  decision  of  this 
court  in  Mayherry  v.  Thompson,  5  How.  121. 
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And  what  would  have  been  the  case  then  ?  It 
would  have  been  this :  if,  on  such  new  trial,  the 
verdict  had  been  for  the  petitioning  creditor, 
and  no  other  trial  had  been  ordered  by  the  cir- 
cait  court,  a  fresh  order  adjudicating  the  debt- 
or to  be  bankrupt  would  have  been  made  by  the 
drcuit  court,  and  then,  supposing  no  further 
irrit  of  error  to  be  asked  for  by  the  debtor,  the 
judgment  of  the  circuit  court  would  be  the 
basis  for  further  proceedings  in  bankruptcy, 
and  the  circuit  court,  inst^ii  of  the  district 
eoort,  as  contemplated  by  the  act  of  Congress, 
would  be  the  court  of  bankruptcy. 

No  intentional  toleration  of  such  a  practice, 
niore  especially  as  applied  to  adjudications  in 
btnkruptcy,  can  possibly  be  sho^%*n. 

Phelps  V.  daserif  3  Bank.  Reg.  22,  is  no  au- 
thority for  sucli  a  practice ;  for  the  action  taken 
hj  His  Honor,  Mr.  Justice  Miller,  in  that  case, 
was  taken  without  any  question  being  made  as 
to  the  process,  and  was,  doubtless,  intended  to 
be  under  the  2d  section  of  the  act  of  Congress 
in  the  exercise  of  the  general  superintendence 
of  the  circuit  court,  in  which  exercise  the  action 
of  the  circuit  is  final,  and  not  subject  to  be  re- 
viewed in  this  court. 

in  re  O'Brien,  Bank.  Reg.  Supp.  xxxviii. 
op.  of  Judge  Nelson ;  Morgan  v.  Thomhillf  su- 
pra; Hall  V.  Allen,  12  Wall.  462,  20  L.  ed.  458. 

The  opinion  of  J.  Nelson  in  the  case  of 
O'Brien,  supra,  is  not  only  applicable  here,  but 
is  conclusive  as  against  the  claim  of  right  to  a 
writ  of  error  as  well  as  against  the  claim  of 
right  to  an  appeal. 

See,  also,  In  re  Bininger,  etc,  7  Blatchf.  165. 

Messrs,  A.  C.  Story  and  E.^Rohy,  for  plain- 
tiff in  error : 

Coonsel  for  defendant  in  his  brief  has  dis- 
cussed at  some  length  the  question  raised  and 
decided  in  the  coui?  below,  whether  the  circuit 
eourt  had  jurisdiction  of  the  case ;  but  the  rea- 
sons given  by  him,  if  they  exist,  only  show  that 
defoidants  will  be  entitled  to  have  the  judg- 
ment affirmed  when  the  case  is  regularly 
reached  in  its  order. 

R.  Co.  v.  Morgan,  10  Wall.  256,  20  L.  ed.  892. 

'This  court  will  not  inquire,  on  motion  to 
dismiss,  whether  there  be  error  in  the  record. 
Want  of  jurisdiction  and  irregularity  of  the 
writ  are  the  only  grounds  for  dismissal;  all 
other  questions  must  await  the  final  hearing." 

Becker  v.  Fowler,  1  Black,  96,  17  L.  ed.  46. 

"Where  the  jurisdiction  of  the  court  below  is 
assailed,  the  motion  to  dismiss  will  not  be  en- 
tertained; such  a  question  is  a  proper  ground 
for  appeal  and  for  argument,  when  the  case  is 
retched  on  the  regular  call  of  the  docket." 

Helson  V.  Leland,  22  How.  48, 16  L.  ed.  269. 

If  a  circuit  court  entertain  an  appeal  from 
the  district  court  without  jurisdiction,  the  su- 
preme court,  on  appeal,  will  reverse  the  decree. 

United  States  v.  Nourse,  6  Pet.  470;  Mont- 
fomery  v.  Anderson,  21  How.  386,  16  L.  ed. 
160. 

The  judgment  of  the  circuit  court  is  substan- 
tially as  follows: 

"This  cause  came  on  to  be  heard,  .  .  . 
•lid  was  aigued  by  counsel,  and  the  court  being 
folly  advised  in  the  premises,  ...  it  is 
ordered  that  the  writ  of  error  of  the  said  Knick- 
erbocker Ins.  Company  of  Chicago  be,  and  the 
sune  is  hereby  dismissed  out  of  this  court/'  etc 


There  can,  therefore,  be  no  question  made  as 
to  its  being  a  final  judgment. 

Where  the  decision  of  the  common-law  court 
finally  disposes  of  a  case,  whether  it  be  on  de- 
murrer or  otherwise,  the  writ  of  error  will  lie ; 
and  this,  though  the  judgment  may  not  be  tech- 
nically drawn  or  entered  up. 

Phil.  Pr.  67 ;  Rogers  v.  Burlington,  3  Wall. 
661,  18  L.  ed.  82;  iS.  Co,  v.  Morgan,  supra. 

The  word  "final"  must  be  understood  as  ap- 
plying to  all  judgments  or  decrees  which  deter- 
mine the  particular  case. 

United  States  v.  Otrault,  11  How.  22;  Leit- 
ensdorfer  v.  Wehh,  20  How.  176,  15  L.  ed.  891 ; 
Holcomhe  v.  McKuaick,  20  How.  552,  15  L.  ed. 
1020. 

The  term  "suit"  is  understood  to  apply  to 
any  proceeding  in  a  court  of  justice  by  which 
any  individual  pursues  therem  that  remedy 
which  the  law  affords  him.  The  modes  of  pro- 
ceeding may  be  various ;  but,  if  a  right  is  liti- 
gated between  the  parties  in  a  court  of  justice, 
the  proceeding  m  which  the  decision  is  made 
is  a  suit. 

McCargo  v.  Chapman,  20  How.  555,  16  L.  ed. 
1021;  Ableman  v.  Booth,  21  How.  606,  16  L. 
ed.  169. 

An  order  or  decree  which  terminates  the  sub- 
stantial merits  of  a  party's  case,  or  fully  dis- 
poses of  the  claim  or  right  of  property  he  sets 
up,  or  which  is  all  the  determination  the  case 
can  receive,  is  in  its  nature  final. 

Powell,  Appel.  Proc.  368,  §  16;  Hill,  N.  T. 
569,  §§  38-46. 

If  the  court  orders  something  equivalent  to 
a  judgment  which  puts  a  termination  to  the 
suit,  as  where  the  court  arrests  judgment,  or 
sends  a  party  out  without  any  judgment,  it  is 
final  and  a  writ  of  error  will  tie. 

Powell,  §  15;  Lamphear  v.  Lamprey,  4  Mass. 
108 ;  Tappan  v.  Bruen,  5  Mass.  195. 

The  order  of  the  circuit  court  dismissing  our 
writ  of  error,  effectually,  and  forever  disposed 
of  this  case  in  that  court,  and  is  within  the  pre- 
cise words  of  the  principle  above  cited.  Indeed, 
the  case  is  within  the  exact  language  of  the  act 
of  1840  (cited  supra),  as  it  ia  a  judgment  of 
the  circuit  court,  and  was  brought  there  by  a 
writ  of  error  from  a  district  court. 

This  court  has  taken  jurisdiction  repeatedly 
in  this  class  of  cases  since  that  act  was  passed, 
and  recently  refused  to  dismiss  a  writ  of  error 
in  a  case  where  the  judgment  sought  to  be  re- 
viewed was  much  more  open  to  criticism  than 
the  present. 

B.  Co.  y.  Morgan,  supra. 

As  to  the  amount  in  controversy,  the  judg- 
ment of  the  district  court  was  for  $2,500. 

Plaintiff  denies  both  the  indebtedness  and 
the  acts  of  bankruptcy  as  charged,  and  claims 
its  right  of  a  jury  trial. 

On  this  trial,  the  petitioners  can  prove  no 
other  indebtedness,  no  other  act  of  bankruptcy, 
than  the  one  alleged,  nor  can  the  jury  find  any 
verdict  except  it  is  responsive  to  both  these  is- 
sues. When  both  found  for  petitioners,  they 
established  the  existence  and  validity  of  this 
debt  of  $2,500,  as  well  as  the  acts  of  bank- 
ruptcy alleged. 

ill  is  judgment,  when  rendered,  is  final  and 
conclusive  upon  all  parties  until  reversed. 
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But  the  jurisdiction  is  maintainable  on  an- 
other ground. 

The  value  of  plaintiff's  estate,  affected  by  the 
judgment,  is  shown  to  be  upwards  of  $150,000. 

The  judgment,  in  effect,  ousts  the  debtor  of 
bis  entire  property. 

Tlie  case  is,  in  many  respects,  analogous  to  a 
bill  in  chancery,  by  which  one  or  more  credit- 
ors seek  to  subject  the  property  of  a  debtor  to 
the  payment  of  their  claim  by  the  aid  of  a  re- 
ceiver, or  where  they  lay  claim  to  certain  spe- 
diic  property. 

In  such  a  case  this  court  ha.s  recently  sus- 
tained the  right  of  review,  in  language  singular- 
ly applicable  to  the  present  case:  '*Where  the 
decree  decides  the  right  to  the  property  in  con- 
test, and  directs  it  to  be  delivered  up  by  defend- 
ant to  the  complainant,  or  directs  it  to  be  sold ; 
or  directs  defendant  to  pay  a  sum  of  money  to 
complainant  and  the  complainant  is  entitled  to 
have  such  decree  carried  into  immediate  execu- 
tion, the  decree  must  be  regarded  as  a  final  one 
to  that  extent." 

Thompson  v.  Dean,  7  Wall.  346,  19  L.  ed.  95. 

So,  in  a  suit  by  several  creditors  to  subject  a 
certain  fund  or  estate  to  the  payment  of  their 
several  claims,  the  defendant  may  have  his 
right  of  review,  if  the  estate  is  worth  over  $2,- 
000,  as  the  aggregate  amount  decreed  against 
him  is  the  amount  in  dispute. 

Shields  v.  Thomas,  17  How.  3,  15  L.  ed.  93; 
Bennett  v.  Buttencorth,  8  How.  124. 

The  common  law  governing  writs  of  error  is 
tlius  laid  dowu  by  an  eminent  writer: 

"And  it  is  said  that  whenever  a  new  jurisdic- 
tion is  created  by  an  act  of  parliament,  and  the 
court  or  judge  that  exercises  that  jurisdiction 
acts  as  a  court  or  judge  of  record,  according  to 
the  course  of  the  common  law,  a  writ  of  error 
lies  on  their  judgment." 

Tidd,  Prac.  1134,  4th  Am.  ed. 

The  supreme  court  of  Michigan  held  a  writ 
of  error  to  be  the  proper  remedy  to  review  a 
judgment  in  special  statutory  summary  pro- 
ceedings of  forcible  detainer,  commenced  before 
a  special  commissioner,  appealed  to  a  circuit 
court  and  tried  by  a  jury,  because  "granting 
the  proceedings  to  be  summary  in  their  incep- 
tion, yet,  after  their  arrival  in  the  circuit  court 
they  were,  according  to  the  course  of  the  com- 
mon law  and  error,  the  only  mode  of  reviewing 
the  charge  of  the  judge. 

Parler  v.  Copeland,  4  Mich.  529. 

The  supreme  court  of  Mass.  sustained  a  writ 
of  error  to  the  judgment  of  the  circuit  court, 
upon  the  verdict  of  a  jury  finding  defendant  to 
be  the  putative  father  of  a  bastard  child  in  a 
statutory  proceeding,  because,  when  tried  by 
a  jury  in  a  court  of  record,  the  proceedings  are 
accorded  to  the  course  of  common  law. 

Droicne  v.  Stimpson,  2  Mass.  444. 

The  Chief  Justice,  in  giving  the  opinion  of 
this  court,  says: 

"Tlie  proceedings  below  related  to  seizures  of 
land;  and,  though  under  the  statute,  in  the 
form  of  admiralty,  must  be  repjarJed  as  a  case 
of  common-law  jurisdiction,  a  final  decision  in 
which  can  be  reviewed  here  only  on  writ  of 
trror." 

Union  Ins.  Co.  v.  United  States,  6  Wall.  765, 
18  L.  ed.  882;  Armstrong's  Foundry,  6  Wall. 
769,  18  L.  ed.  884;  St.  Louis  Foundry,  6  Wall. 
496 


770,  18  L.  ed.  884;  Confiscation  Cases,  7  Wall. 
462,  19  L.  ed.  199;  Morris'  Cotton,  8  Wall.  510, 
19  L.  ed.  481. 

But  this  case  is  expressly  covered  by  the 
terms  of  the  bankrupt  act. 

Section  9  provides: 

"That  in  cases  arising  under  this  act,  no  ap- 
peal or  writ  of  error  shall  be.  allowed  in  any 
case  from  the  circuit  courts  to  the  Supreme 
Court  of  the  United  States,  unless  the  matter 
in  dispute  in  such  cases  shall  exceed  $2,000." 

Though  negatively  stated  in  the  act,  this  is 
a  solemn  legislative  affirmation,  that  "An  ap- 
peal or  writ  of  error  shall  be  allowed  in  all 
cases  where  the  amount  in  controversv  exceeds 
$2,000." 

The  supervisory  jurisdiction  of  the  circuit 
judge  unacr  the  2d  section,  only  exists  "in 
cases  where  special  provision  is  not  otherwise 
made,"  in  the  bankrupt  act. 

Special  provision  is  otherwise  made,  within 
the  nteaning  of  that  exception,  when  the  case  is 
tried  by  a  jury  at  a  stated  term  of  the  district 
court,  under  the  provisions  of  the  41st  section. 

Per  Clifford,  J.  Morgan  v.  Thornhill,  11 
Wall.  79,  20  L.  ed.  64. 

His  Honor,  Justice  Miller,  of  this  court,  sit- 
ting as  presiding  judge  of  the  circuit  court  en- 
tertained jurisdiction  of  a  case  removed  from 
the  district  court  by  a  writ  of  error  sued  out  by 
the  petitioning  creditors,  and  reversed  the  judg- 
ment of  the  district  court,  dismissing  the  peti- 
tion with  costs. 

Plielps  V.  Cloven,  3  Bank.  Reg.  22. 

It  is  proper  to  observe  that  there  are  only 
two  cases  provided  for  in  the  bankrupt  a(i 
where  a  jur>'  trial  may  be  had. 

1.  Under  the  41st  section,  where  a  party  re- 
sists the  proceedings  to  have  him  adjud^  a 
bankrupt,  and  demands  a  jury  trial  in  wnting, 
when  the  court  is  required  "to  order  a  trial  by 
jury  at  the  first  term  of  the  court  at  which  a 
jury  shall  be  in  attendance." 

14  Stat,  at  L.  537,  §  41 ;  14  Stat,  at  L.  p.  532, 
§31. 

2.  Under  section  31,  when  creditors  oppose 
the  discharge,  in  which  case  the  court  may 
order  any  question  of  fact  so  presented  to  be 
tried  at  a  stated  session  of  the  district  court. 

Congress  has  thus  carefully  provided,  in  every 
case  where  the  jury  trial  is  allowed,  that  it 
sliall  be  had  at  a  stated  term  of  tne  court,  where 
it  must  be  conducted  according  to  the  due 
course  of  the  common  law.  All  such  decisions, 
as  we  have  seen  are  reviewable  by  a  writ  or 
error. 

Indeed,  this  precise  question  is  virtually  de- 
cided in  our  favor  by  Mr,  Justice  Clifford  in 
Morgan  v.  Thornhill,  supra. 

The  present  case  is  different  from  the  ordi- 
nary bankrupt  cases  referred  to  by  counsel  for 
defendants,  as  the  issues  there  were  tried  by  the 
judge  alone.  In  this  case  they  were  tried  by  a 
juiy,  and  the  judgment  thereon,  instead  of  be- 
mg  an  interlocutory  order  by  the  district  judge 
in  vacation,  as  in  each  case  cited  bv  defendants, 
\^•as  rendered  at  a  stated  term  or  the  district 
court.  This  court  has  expressly  decided  that 
the  circuit  court  cannot  review  a  question  of 
fact  once  passed  upon  by  a  jury  up<m  petition, 
under  the  2d  section  of  the  bankrupt  act,  In 
such  case  the  judgment  can  only  be  reriewed  by 
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llie  course  of  common  law.    Morgan  v.  Thorn- 
hill,  supra,  Amendment  to  U.  S.  Const.  VTI. 
which,  as  we  have  seen,  is  by  bill  ot  exceptions 
and  writ  of  error. 
Tidd.  Prac  and  cases  cited. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Moneyed,  business  aud  commercial  corpora- 
tkms  are  as  much  within  the  provisions  of  the 
bankrupt  act  as  unincorporated  individuals  or 
associations,  and  all  the  provisions  of  the  act 
forbidding  preferences  and  fraudulent  convey- 
ances are  as  applicable  to  such  debtors,  if  in- 
solvent, as  to  any  other  insolvent  debtors  fall- 
ing within  those  provisions,  and  the  same  acts 
which  render  individual  debtors  liable  to  be  ad- 
judged bankrupts  on  the  petition  of  their  cred- 
itors, if  committed  by  such  a  corporation  which 
is  insolvent,  will  warrant  the  creditors  of  the 
ttme  to  institute  proceedings  for  that  purpose 
265*]  *affainst  such  debtors,  and  to  claim  that 
they  be  adjudged  bankrupts  for  the  same  rea- 
sons. 

On  the  6th  of  January,  1872,  certain  cred- 
itors of  the  said  company  presented  their  peti- 
tion to  the  district  court  for  the  district  afore- 
said representing  that  the  company  owed  debts 
to  an  amount  exceeding  $300,  and  that  their  re- 
spective demands  against  the  company  exceeded 
$250,  and  that  the  company  withm  six  months 
next  before  the  filing  of  the  petition,  being  then 
and  there  insolvent  or  in  contempjation  of  in- 
solv«icy,  made  sundry  payments  of  money  to 
certain  of  their  creditors  in  satisfaction  of  their 
claims  with  a  view  to  give  a  preference  to  such 
creditors  having  such  claims  and  well  knowing 
that  the  said  company  was  insolvent.  They  also 
represented  that  the  said  company  within  the 
said  six  months,  being  then  and  there  bankrupt 
or  in  contemplation  of  bankruptcy,  made  divers 
payments  of  money,  sales,  conveyances  and  as- 
signments of  property,  mortgages  and  othier  ef- 
fects to  various  persons  within  the  district,  with 
intent  and  for  the  purpose  of  giving  such  per- 
soas  a  fraudulent  preference  over  other  credit- 
ors of  the  company,  and  for  the  purpose  of  pre- 
venting the  assets  of  the  company  from  being 
administered  under  the  bankrupt  act.  14  Stat, 
at  L.  517.  Based  on  these  representations  the 
prayer  of  the  petition  is  that  the  company  may 
be  declared  a  bankrupt,  and  that  a  warrant 
aiay  issue  to  take  possession  of  the  estate  of 
the  company.  On  the  return  day  for  hearing  the 
petition,  the  corporation  respondents  appeared 
and  denied  that  they  had  committed  the  acts  of 
bankruptcy  set  forth  in  the  petition,  and  de- 
nianded  in  writing  a  trial  by  jury  pursuant  to 
th^  provisions  in  such  case  made  and  provided. 
14  Stat,  at  L.  637.  Subsequently  other  credi- 
tors were  permitted  to  appear  as  petitioners, 
and  the  pleadings  having  been  concluded  the 
parties  went  to  trial,  and  the  jury,  under  the  in- 
structions of  the  court,  found  the  respondents 
266*]  guilty  'as  alleged  in  the  petition.  Ex- 
ceptions were  duly  filed  by  the  respondents  to 
the  rulings  and  instructions  of  the  court,  and 
they  sued  out  a  writ  of  error  and  removed  the 
cauiie  into  the  circuit  court  for  the  same  dis- 
trict. Suffice  it  to  say,  in  respect  to  the  excep- 
twiis,  that  they  embrace  not  only  material  rui- 
ogs  and  the  instructions  of  the  court  given  to 
the  jury,  but  also  the  deciaions  of  the  court  in 
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refusing  to  instruct  the  jury  as  requested  by 
the  respondents.  Errors  were  duly  assigned  by 
the  respondents  in  the  circuit  court,  but  the  cir- 
cuit court  dismissed  the  writ  of  error  for  want 
of  jurisdiction,  holding  that  a  writ  of  error  will 
not  lie  in  such  a  case  to  remove  the  record  from 
the  district  court  into  the  circuit  court  for  re- 
examination. Jurisdiction,  it  was  insisted  by 
the  respondents,  did  exist  in  the  circuit  court 
to  re-examine  such  a  case  under  a  writ  of  error 
to  the  district  court  which  rendered  the  judg- 
ment and  they  sued  out  a  writ  of  error  to  the 
circuit  court  and  removed  the  cause  into  this 
court. 

Writs  of  error  may  be  allowed  from  the  cir- 
cuit courts  to  the  district  courts  in  cases  at  law, 
and  appeals  may  be  taken  from  the  district 
courts  to  the  circuit  courts  in  certain  cases, 
imder  the  jurisdiction  created  by  the  bankrupt 
act,  when  the  debt  or  damages  claimed  amount 
to  more  than  $500,  but  the  provision  is  that  no 
appeal  shall  be  allowed  from  the  district  to  the 
circuit  court  Unless  it  is  claimed  and  the  re- 
quired notices  are  given  within  ten  days  after 
the  entry  of  the  decree  or  decision  from  which 
the  appeal  is  taken,  and  that  no  writ  of  error 
shall  be  allowed  unless  the  party  claiming  it 
shall  comply  with  the  statutes  regulating  the 
granting  of  such  writs.  Applicants  for  an  ap- 
peal must  give  bond  as  required  under  the  act 
"To  Amend  the  Judicial  System,"  and  the  par- 
ty claiming  a  writ  of  error  must  also  give  good 
and  sufficient  security  to  prosecute  the  writ  to 
effect,  and  must  comply  with  the  regulations 
contained  in  the  judiciary  act  (1  Stat,  at  L. 
73),  as  to  the  service  of  the  writ  and  the  re- 
quired notice  to  the  adverse  party. 

Taken  literally,  the  ten  days*  limitation  does 
not  extend  to  *  writs  of  error,  but  the  [♦267 
better  opinion  is,  in  view  of  the  fact  that  writs 
of  error  and  appeals  are  associated  together  in 
the  first  clause  of  the  section,  that  Sie  word 
"appeal"  at  the  commencement  of  the  second 
clause  means  the  same  as  review  or  revision, 
and  that  it  was  intended  to  include  the  writ  of 
error  as  well  as  appeal,  as  the  whole  section 
seems  to  contemplate  a  more  expeditious  dispo- 
sition of  the  cause  in  the  appellate  court  than 
that  prescribed  in  the  judiciary  act  or  the  act 
to  amend  the  judiciary  system,  14  Stat,  at  L. 
2.")0;  Morgan  v.  Thomhill,  11  Wall.  76,  20  L.  ect 
63 ;  Stat,  at  L.  86 ;  2  Stat,  at  L.  244. 

Grant  all  that,  and  still  it  is  insisted  that  a 
writ  of  error  from  the  circuit  court  to  the  dis- 
trict court  will  not  lie  in  a  case  like  the  present, 
as  neither  the  process  nor  proceeding  is  in  form 
an  action  at  law  or  a  suit  in  equity,  which  must 
be  admitted,  confining  the  admission  strictly  to 
the  matter  of  form.  Even  when  so  confined  it 
may  be  doubtful  whether  the  admission  ou^ht 
not  to  be  further  qualified,  as  the  first  pleading 
of  the  moving  party  is  quite  as  analogous  to  the 
writ  and  declaration  at  common  law  as  the  pe- 
tition now  employed  as  a  substitute  for  the 
common  law  declaration  in  more  than  half  of 
the  state  courts,  and  which,  under  the  recent 
iict  to  further  the  administration  of  justice, 
may  be  employed  in  the  Federal  Courts.  17 
Stat,  at  L.  196. 

Support  to  that  view  is  also  derived  from  the 
first  pleading  of  the  respondents,  which  is  in 
<«ubstance  and  efi'ect  the  same  as  the  first  plead- 
iiiCT  of  the  claimant  in  an  information  based  up- 
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on  a  seizure  on  land,  where  it  is  required  that 
the  case  shall  be  tried  by  jury,  unless  the  right 
is  waived  by  the  consent  of  the  claimant. 

Power  and  jurisdiction  in  all  matters  and 
proceedings  in  bankruptcy  are  conferred  upon 
fhe  district  courts,  but  the  41st  section  of  the 
bankrupt  act  expressly  provides  that  the  court 
shall,  if  the  debtor,  on  the  return  day,  or  day 
of  hearing,  "so  demand  in  writing,"  order  a 
trial  by  jury  at  the  first  term  of  the  court  at 
which  a  jury  shall  be  in  attendance,  to  ascertain 
268*]  the  alleged  fact  of  such  alleged  *bank- 
ruptcy.  Regulations  are  also  enacted  as  to  the 
matters  open  to  inquiry  and  the  course  of  the 
trial,  as  follows :  that  if,  upon  such  hearing  or 
trial,  the  debtor  proves  to  the  satisfaction  of 
the  court,  "when  the  hearing  is  summary,  or  of 
the  jury,  if  one  is  demanded,"  that  the  facts  set 
forth  in  the  petition  are  not  true,  or  that  he, 
the  debtor,  has  paid  and  satisfied  all  liens  upon 
his  property;  in  case  the  existence  of  such  liens 
is  the  sole  ground  of  the  petition,  the  proceed- 
ings shall  be  dismissed  and  the  respondent  shall 
recover  costs.    14  Stat,  at  L.  537. 

Such  a  provision  is  certainly  entitled  to  a  rea- 
sonable construction,  and  it  seems  plain,  when 
it  is  read  in  the  light  of  the  principles  of  the 
Constitution  and  of  analogous  enactments,  and 
when  tested  by  the  general  rules  of  law  appli- 
cable in  controversies  involving  the  right  of 
trial  by  jury,  that  the  process,  pleadings  and 
proceedings  must  be  regarded  as  governed  and 
controlled  by  the  rules  and  regulations  pre- 
scribed in  the  trial  of  civil  actions  at  common 
law.  Congress,  it  must  be  assumed,  in  conced- 
ing to  the  debtor  the  right  to  demand  a  trial  of 
the  issue  by  a  jury,  intended  to  confer  a  right 
of  some  value,  which  would  be  converted  into 
a  mockery  if  the  judge  presiding  over  the  trial 
may  exclude  by  his  rulings  all  the  evidence 
which  the  debtor  oflfers  to  disprove  the  charges 
set  forth  in  the  petition,  and  lie,  the  debtor,  be 
left  without  any  power  to  resort  to  an  appellate 
tribunal  to  correct  the  errors  committed  by  the 
bankrupt  court. 

Cases  of  the  kind,  when  tried  by  a  jury^  if 
the  circuit  court  has  any  jurisdiction  upon  the 
subject,  must  be  removed  into  that  court  by  a 
writ  of  error,  as  when  tried  by  a  jury  the  case 
is  excluded  from  the  special  jurisdiction  con- 
ferred in  the  1st  clause  of  the  2d  section  of  the 
act  by  the  very  words  of  the  clause.  Where  "spe- 
cial provision"  is  otherwise  made  the  case  is 
excluded  from  the  general  superintendence  and 
jurisdiction  of  the  circuit  court  by  the  excep- 
tion introduced,  as  a  parenthesis,  into  the  body 
269  ♦  ]  of  that  'part  of  the  section.  Morgan  v. 
Thomhill,  11  Wall.  79,  20  L.  ed.  64.  Decrees  in 
equity  rendered  in  the  district  court,  it  may  be 
admitted,  might  be  revised  in  the  circuit  court 
in  a  summary  way  if  Congress  should  so  pro- 
vide by  law,  but  it  is  clear  that  judgments  in 
actions  at  law  rendered  in  that  court,  if  found- 
ed upon  the  verdict  of  a  jury,  can  never  be  re- 
vised in  the  circuit  court  in  that  way,  as  the 
Constitution  provides  that  "No  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to 
the  rule  of  the  common  law."  Two  modes  only 
were  known  to  the  common  law  to  re-examine 
such  facts,  to  wit:  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried  or  to 
which  the  record  was  returnable,  or,  second,  by 
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the  award  of  a  venire  facias  de  novo  by  an  ap- 
pellate court  for  some  error  of  law  which  in- 
tervened in  the  proceedings.  2  Story,  Const. 
(3d  ed.),  584;  Parsons  v.  Bedford,  3  Pet.  448; 
Knight  v.  Cheney,  6  Bank.  Reg.  317. 

Ail  suits  which  are  not  of  equity  or  admiral- 
ty jurisdiction,  whatever  may  be  the  peculiar 
form  which  they  may  assume  to  settle  legal 
rights,  are  embraced  in  that  provision.  It  means 
not  merely  suits  which  the  common  law  recog- 
nized among  its  settled  proceedings,  but  all 
9uits  in  which  legal  rights  are  to  be  determined 
in  that  mode,  in  contradistinction  to  equitable 
rights  and  to  ca^es  of  admiralty  and  maritime 
jurisdiction,  and  it  does  not  refer  to  the  partic- 
ular form  of  procedure  which  may  be  adopted. 
United  States  v.  Wonsom,  1  Gall.  20. 

Apply  these  rules  to  the  case  before  the  court 
and  it  is  clear,  beyond  doubt,  that  the  circuit 
court  erred  in  dismissing  the  writ  of  error  for 
the  want  of  jurisdiction,  as  it  was  the  right  of 
the  excepting  party  to  have  the  questions,  if 
duly  presented  in  the  bill  of  exceptions,  re-ex- 
amined by  the  circuit  court,  which  leaves  noth- 
ing further  open  for  decision  except  the  ques- 
tion, what  disposition  shall  be  made  of  the  case 
and  what  direction,  if  any,  shall  be  given  to  the 
subordinate  court. 

Appellate  courts  under  such  circumstances 
do  not  determine  the  questions  presented  in  the 
bill  of  exceptions  filed  *in  the  district  [*270 
court,  as  those  questions  have  not  been  re-exam- 
ined in  the  circuit  court,  and  this  court  is  not 
inclined  to  re-examine  any  such  questions  com- 
ing up  from  the  district  court  until  they  have 
first  been  passed  upon  by  the  circuit  court. 
Consequently,  the  question  whether  a  writ  of 
error  will  lie  from  this  court  to  the  circuit 
court  to  re-examine  the  rulings  of  the  circuit 
court  in  a  case  removed  into  that  court  from 
the  district  court,  in  such  a  case  as  the  one  un- 
der consideration,  does  not  arise,  as  the  record 
shows  that  the  circuit  court  never  passed  upon 
the  questions  as  to  the  correctness  or  incorrect- 
ness of  the  rulings  of  the  district  court. 

Repeated  decisions  of  this  court  have  estab- 
lished the  rule  that  this  court  has  power  to  is- 
sue a  mandamus,  in  the  exercise  of  its  appel- 
late jurisdiction,  and  that  the  writ  will  he  in 
a  proper  case  to  direct  a  subordinate  Federal 
court  to  decide  a  pending  cause.  Marbury  v. 
Madison,  1  Cranch,  175;  Kendall  v.  United 
States,  12  Pet.  622.  Power  to  issue  the  writ  of 
mandajnus  to  the  circuit  courts  is  exercised  by 
this  court  to  compel  the  circuit  court  to  pro- 
ceed to  a  final  judgment  or  decree  in 
a  cause,  in  order  that  this  court  may  ex- 
ercise the  jurisdiction  of  review  given  by  law ; 
and  in  the  case  of  Ex  parte  Bradstreet^ 
7  Pet.  647,  this  court  decided,  Marshall, 
Ch.  J.,  giving  the  opinion  of  the  court 
that  every  party  has  a  right  to  the  judgment 
of  this  court  in  a  suit  brought  by  him  in  one 
of  the  inferior  courts  of  the  United  States,  pro- 
vided the  matter  in  dispute  exceeds  the  siun  or 
value  of  $2,000,  and  that  the  court  in  such  case 
will  issue  the  writ  to  a  circuit  court  of  a  dis- 
trict court  exercising  circuit  court  powers,  in 
a  case,  where  the  subordinate  court  had  improp- 
erly dismissed  the  case,  requiring  the  court  to 
re-instate  the  case  and  to  proceed  to  try  and  ad- 
judge the  issues  between  the  parties. 

Examined,  as  the  case  must  be,  in  the  light 
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of  these  authorities,  it  is  quite  clear  that  the  re- 
spondents, had  they  petitioned  this  court  for  a 
mandamus,  instead  of  suing  out  a  writ  of  error, 
would  be  entitled  to  a  remedy  in  some  one  of 
♦271]  'the  forms  in  which  a  remedy  is  granted 
in  such  a  case,  but  it  is  not  doubted  that  the 
present  decision  will  be  in  practice  equally  ef- 
fectual to  that  end,  as  it  is  entirely  competent 
for  the  circuit  court,  under  the  circumstances, 
to  grant  a  rehearing  and  re-instate  the  case, 
and  to  proceed  and  decide  the  questions  pre- 
sented in  the  bill  of  exceptions. 

Mandamus  being  the  proper  remedy,  error 
will  not  lie.  Ayres  v.  Carver,  17  How.  591,  16 
L  ed.  179. 

Decree  that  the  tcrit  of  error  he  dismissed  for 
want  of  jurisdiction. 


HENRY  B.  MERRILL  and  Henry  S.  Ackley, 
as  Executors  of  Elisha  S.  Champion,  De- 
ceased, et  al.,  Appts. 

V, 

JOHN  W.  PETTY  et  ah 

(See  8.  C.  16  Wall.  338-347.) 

Jurisdiction  as  to  amount. 

1.  This  court  has  no  Jurisdiction,  where  the  mat- 
ter in  dispute,  exclusive  of  costs,  is  less  than  $2,000. 

2.  The  amounts  involyed  in  two  cases  cannot  be 
blended  to  make  the  Jurisdictional  amount,  where 
tbe  iQits  were  not  consolidated. 

[No.  486.] 
Argued  Apr.  4, 1S7S.    Decided  May  1, 187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

On  motion  to  dismiss. 

From  a  collision  of  the  schooner  Mary  Eve- 
line with  the  sloop  Ethan  Allen,  the  schooner 
received  considerable  injury,  while  the  sloop 
was  a  total  loss.  As  a  result,  the  owners  of  the 
sloop  filed  a  libel  against  The  Mary  Eveline, 
which  suit  came  by  appeal  to  this  court  as  No. 
204  of  the  jwesent  term,  being  The  Maiy  Eve- 
line, etc.,  post,  601.  The  owners  of  the  Mary 
Eveline,  on  the  other  hand,  at  the  (same  time,  as 
a  cross-action,  filed  a  lil>el  in  this  case  against 
tbe  owners  of  the  sloop  in  personam,  because 
from  the  loss  of  the  vessel  no  remedy  in  rem 
coold  be  enforced.  The  district  court  entered  a 
decree  in  their  favor,  and  the  circuit  court  af- 
firmed it  in  the  amount  of  $1,292.81,  whereup- 
on the  respondents,  the  owners  of  the  sloop, 
took  an  appeal  to  this  court.  Motion  was  now 
made  to  dismiss  the  appeal  because  tlie  amount 
in  controversy  was  less  than  $2,000. 

Mr.  F.  A.  TXTileoz,  for  appellees : 

To  entitle  the  appellants  to  sustain  their  ap- 
peal, the  amount  m  dispute,  exclusive  of  costs, 
must  be  in  excess  of  $2,000. 

Act  1789,  1  Stat,  at  L.  p.  84 ;  2  Stat,  at  L. 

' —  -  -  ■  — 

Note. — JurUdiction  of  U.  8.  Supreme  Court  de- 
peniiHff  on  amount;  interest  cannot  he  added  to 
9it?e  jnrUdiction ;  how  value  of  thing  demanded 
mep  he  $houm;  what  cases  reviewable  without  re- 
gard to  sum  in  controversy — see  note  to  Gordon  v. 
Osden.  7  L.  ed.  U.  S.  592. 

Jurisdiction  of  circuit  courts  as  determined  hy 
ike  amount  in  controversy — see  notes.  .H7  L.  ed. 
U.  8.  256 ;  19  C.  C  A.  75 ;  36  C.  C.  A.  450. 

16  Wall. 


244;   Gordon  v.  Ogden,  3  Pet.   33;   Smith  v. 
Honey,  Id.  46«9;   Old  Grant  v.  McKee,  1  Pet. 
248;   Knapp  v.  Banks,  2  How.  73;   Spear  ▼.   • 
Place,  11  How.  522. 

Several  claims,  although  the  same  defendant 
may  have  to  pay  them,  cannot  be  added  to  make 
jurisdiction,  although  united  in  the  same  suit. 

Rich  V.  Lambert,  12  How.  352 ;  Oliver  v.  Alex- 
ander, 6  Pet.  143;  The  Water  Wilch,  1  Black, 
494,  17  L.  ed.  155;  The  Roarer,  1  Blatchf.  1. 

When  judgment  is  obtained  by  a  plaintiff  or 
libelant,  the  amount  in  dispute  is  the  amount 
of  the  judgment,  and  that  decides  the  question 
of  the  right  to  appeal.     Phil.  Pr.  74. 

Here  the  judgment  appealed  from  is  less  than 
$2,000;  it  is  but  $1,292.81. 

Mr.  Riohard  H.  Huntley,  for  appellants: 

The  libel  in  this  case  is  in  the  nature  of  a 
cross-libel.  It  was  brought  in  personam,  be- 
cause there  was  no  vessel  or  res  against  which 
it  could  have  been  brought,  The  Ethan  Allen 
having  been  sunk  in  the  collision. 

Both  actions  arc  brought  to  recover  damages 
for  the  same  collision ;  the  facts  and  witnesses 
are  the  same ;  the  question  to  be  determined  is 
the  same,  viz.:  "Which  was  the  faulty  vessel 
in  the  collision?"  And  both  causes  were  tried 
together,  and  the  merits  of  the  collision  in  both 
have  been  argued  as  one. 

The  matter  in  dispute  means  the  matter  for 
which  the  suit  is  brought,  on  which  issue  is 
joined,  and  in  relation  to  which  jurors  are 
called  and  witnesses  examined. 

Lee  V.  Watson,  1  Wall.  337,  17  L.  ed.  657. 

In  this  case  the  amount  in  dispute  is  found 
by  adding  $3,489.37,  the  amount  of  the  libel- 
ant's claim  in  the  cause  of  The  Mary  Eveline, 
and  $1,292.81,  the  amount  decreed  by  the  cir- 
cuit court  to  the  libelants  in  the  case  of  Petty 
V.  Merrill,  making  in  all  the  sum  of  $4,782.18. 

No  case  can  be  cited,  where  a  cross-libel  had 
been  filed  and  the  damages  litigated  was  over 
$2,000,  in  which  the  court  denied  jurisdiction. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court : 

Power  to  re-examine  the  decrees  of  the  cir- 
cuit courts  removed  there  by  appeal  from  the 
district  courts,  was  'conferred  upon  this  [♦342 
court  by  the  22d  section  of  the  judiciary  act, 
where  the  matter  in  dispute  exceeds  the  sum  .or 
value  of  $2,000,  exclusive  of  costs.  Such  de- 
crees, however,  could  only  be  removed  here 
under  that  act  by  virtue  of  a  writ  of  error,  but 
the  subsequent  act  allowing  the  removal  to  be 
made  by  appeal  in  cases  of  equity,  of  admiral- 
ty, and  maritime  jurisdiction,  and  of  prize  or 
no  prize,  contains  the  same  limitation  that  the 
matter  in  dispute  **8hall  exceed  the  sum  or 
value  of  $2,000,  exclusive  of  costs,"  and  also 
provides  that  such  appeals  shall  be  subject  to 
the  same  rules,  regulations  and  restrictions  as 
are  prescribed  in  law  in  case  of  writs  of  error. 
1  Stat,  at  L.  84 ;  2  Stat,  at  L.  244 ;  The  San  Pe- 
dro, 2  Wheat.  140;  United  States  v.  Goodwin, 
7  Cranch,  111;  Wiscart  v.  Dauchy,  3  Dall.  328; 
Glass  V.  The  Betsy,  3  Dall.  16;  The  Admiral,  3 
Wall.  612,  18  L.  ed.  59. 

Damages  arc  claimed  by  the  libelants,  as  the 
owners  of  the  schooner  Mary  Eveline,  against 
the  respondents,  a%  the  owners  of  the  sloop 
Ethan  Allen,  in  a  case  of  collision  civil  and 
maritime.  They  allege  in  their  libel  that  the  col- 
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lision  occurred  on  the  20th  of  September,  1868, 
in  East  river,  under  the  following  circumstan- 
ces: that  the  schooner  was  beating  down  the 
river  bound  for  the  port  of  New  York,  the  tide 
being  ebb  and  the  wind  about  southwest;  that 
she  had  taken  the  channel  to  the  east  of 
Blackwell's  Island,  and  another  schooner  being 
just  ahead  of  her,  sailing  in  the  same  direction ; 
that  the  respective  schooners  had  beaten  out 
the  tack  to  the  eastward,  running  as  near  the 
west  shore  of  Long  Island  as  they  could  safely 
go;  that  the  other  schooner,  being  ahead,  went 
about  first  on  the  westward  tack,  towards  the 
other  shore,  and  was  just  in  the  act  of  going 
about  again  on  her  eastward  tack  as  the  schoon- 
er of  the  libelants  went  about;  that  it  became 
necessary  for  the  schooner  of  the  libel- 
ants, in  order  to  avoid  the  other  schoon- 
er, to  g^  to  the  leeward  and  pass  under 
the  stem  of  the  other  schooner,  as  she  was  mak- 
ing her  westward  tack,  and  they  allege  that 
their  schooner  had  just  passed  the  stern  of  the 
other  schooner  when  the  sloop  was  seen  sailing 
343*]  up  the  channel  to  the  'eastward  of 
Blackweirs  Island,  distant  about  a  hundred 
yards  cm  the  port  bow  of  the  schooner,  sailing 
before  the  wind  near  the  center  of  the  channel 
six  or  seven  miles  an  hour,  with  her  mainsail 
and  jib  set,  and  going  at  full  speed;  that  the 
schooner  of  the  libelants  was  at  that  time  going 
about  and  following  the  other  schooner,  with 
her  head  to  the  wind,  with  the  head  sheets  flow- 
ing and  her  helm  hard  a-lee;  that  the  sloop,  in- 
steeul  of  keeping  out  of  the  way,  as  she  clearly 
should  have  done,  by  luffing  and  keeping  off,  as 
she  was  under  full  headway  with  her  mainsail 
and  jib  set,  ran  into  and  against  the  schooner  of 
the  libelants,  striking  her  cat-head  against  the 
stem  of  the  schooner,  knocking  her  forefoot  off 
and  splitting  the  stem  and  doing  other  serious 
damage  to  the  schooner ;  that  owing  to  the  sud- 
den and  confused  orders  given  bv  those  on 
board  the  sloop,  keeping  off  and  immediately 
luffing,  it  became  impossible  to  avoid  the  colli- 
sion, and  that  the  same  occurred  wholly  through 
the  fault  and  negligence  of  the  sloop  and  of  those 
in  charge  of  her  navigation,  and  that  it  was  not 
in  any  way  the  result  of  fault  on  the  part  of  the 
schooner  or  of  those  in  charge  of  her  dedc. 

Service  was  made  and  the  respondents  ap- 
peared and  filed  an  answer,  in  which  they  al- 
lege that  the  circumstances  attending  the  colli- 
sion are  not  truly  stated  in  the  libel;  that  the 
collision  did  not  occur  through  any  fault,  neg- 
ligence, or  mismanagement  of  the  sloop,  or  of 
those  in  charge  of  her  navigation,  or  through  or 
by  the  sudden  and  confused  orders  given  by  her 
officers,  as  charged  in  the  libel,  but  solely  by  rea- 
son of  the  fault,  negligence  and  mismanage- 
ment of  those  in  charge  of  the  schooner;  that 
the  sloop  was  sailing  through  East  River  on  the 
east  »ide  of  Blackweirs  Island,  against  a  strong 
ebb  tide,  the  wind  being  south-southwest,  blow- 
ing a  whole  sail  breeze ;  that  for  the  purpose  of 
securing  the  benefit  of  an  eddy  tide  she  was 
standing  near  the  shore  with  her  boom  on  the 
port  side;  that  while  she  was  so  standing  on  a 
steady  course  the  two  schooners  were  standing 
across  the  river  on  the  same  side  of  the  island, 
to  the  westward;  the  foremgst  and  windward  of 
344*]  the  two,  having  beaten  out  *her  tack, 
went  about  just  abreast  of  the  sloop  at  a  safe 
distance;  that  the  other,  though  to  the  leeward, 
500 


continued  on  her  tack  after  the  one  ahead  went 
about,  and  in  such  a  position  as  entirely  pre- 
vented the  sloop  from  luffing  or  avoiding  her  in 
any  other  way;  that  she  continued  her  course 
without  change  until  she  arrived  at  a  point 
ahead  of  and  off  the  starboard  bow  of  the  sloop, 
when  she  put  her  helm  down  to  go  about,  and 
while  in  the  act  of  luffing  into  the  wind  ran  in- 
to and  upon  the  sloop,  striking  her  at  the  cat- 
head, on  her  starboard  side,  breaking  and 
crushing  in  her  planking,  and  causing  her  to 
sink  in  a  few  minutes,  and  that  the  sloop  and 
her  cargo  became  a  total  loss. 

Testimony  was  taken  on  both  sides,  and  the 
district  court  having  heard  the  parties,  entered 
a  decretal  order,  in  favor  of  the  libelant h,  and 
sent  the  cause  to  a  commissioner  to  report  the 
amount  of  the  damages.  He  made  a  report,  to 
wliich  the  respondents  filed  several  exceptions, 
some  of  which  were  sustained  and  others  were 
overruled,  and  the  court  entered  a  final  decree 
for  the  libelants,  as  corrected,  in  the  sum  of 
$1,292.84  damages,  and  costs  of  suit.  Appeal 
was  taken  by  the  respondents  to  the  circuit 
court,  but  the  circuit  court  affirmed  the  decree 
and  the  respondents  appealed  to  this  court. 

Since  the  appeal  was  entered  in  this  court  the 
libelants,  as  appellees,  have  filed  a  motion  to 
dismiss  the  appeal,  because  the  matter  in  dis- 
pute does  not  exceed  the  sum  or  value  of  $2,000, 
exclusive  of  costs,  as  required  by  the  22d  sec- 
tion of  the  judiciary  act. 

Much  discussion  of  that  question  is  certainly 
unnecessary,  as  the  rule  in  this  court  has  been 
settled  for  the  period  of  sixty  years,  that  where 
the  writ  of  error  is  brought  by  the  defendant  in 
the  original  action,  the  matter  in  dispute  is  the 
amoimt  of  the  judgment  rendered  in  the  circuit 
court,  as  this  court  can  only  affirm  the  judgment 
rendered  in  that  court.  Gordon  v.  Ogden,  3  Pet. 
34 ;  Wise  v.  Tur^ipike  Co,  7  Cranch,  276. 

^Attempt  was  subsequently  made,  it  [*345 
must  be  admitted,  to  call  in  question  the  rule 
established  in  those  two  cases,  but  this  court 
re-affirmed  the  rule  in  the  most  authoritative 
manner,  deciding  as  follows: 

( 1 )  That  the  amount  required  is  to  be  ascer- 
tained and  determined  by  the  sum  in  contro- 
versy at  the  time  of  the  judgment  in  the  circuit 
court,  and  not  by  any  subsequent  additions 
thereto,  such  as  interest. 

(2)  That  where  the  plaintiff  sues  for  an 
amount,  exceeding  $2,000,  if  the  reason  of  any 
erroneous  ruling  of  the  court  below  he  recov- 
ers nothing,  or  less  than  that  sum,  the  sum 
claimed  by  the  plaintiff  in  his  writ  and  declara- 
tion in  that  state  of  the  case,  is  the  sum  in  con- 
troversy for  which  a  writ  of  error  will  lie. 

(3)  That  if  the  verdict  is  given  against  the 
defendant  for  a  less  sum  than  $2,000,  and  judg- 
ment is  rendered  against  him  accordingly,  that, 
in  that  state  of  the  case,  nothing  is  in  contro- 
versy between  him  and  the  plaintiff,  if  the  plain- 
tiff acquiesces  in  the  judgment,  beyond  the  sum 
for  which  the  judgment  is  given,  and  conse- 
quently the  defendant  is  not  entitled  to  any 
writ  of  error.  Knapp  v.  Banks,  2  How.  73; 
Winston  v.  United  States,  3  How.  771;  Rogers 
V.  St.  Charles,  19  How.  112,  16  L.  ed.  664; 
Vdall  V.  Th^  Ohio,  17  How.  17,  16  L.  ed.  42; 
Olney  v.  The  Falcon,  17  How.  19,  15  L.  ed.  43 ; 
(Jruner  v.  United  States,  11  How.  163;  Brown 
V.  Shannon,  20  How.  65,  16  L.  cd.  826;  Oliver  v. 
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Akatander,  6  Pet.  143;  Spear  v.  Place,  11  How. 
622;  Rich  v.  Lamherly  12  How.  347 ;  Clifton  v. 
Sheldon,  23  How.  481,  16  L..  ed.  429 ;  Sampson 
T.  WeUh,  24  How.  207,  16  L.  ed.  632;  Seaver  v. 
Bigelows,  5  WaH.  208,  18  L.  ed.  595. 

Supported  as  the  rule  suggested  is  by  an  un- 
broken series  of  decisions  throughout  the  period 
mentioned,  it  would  seem  to  te  a  work  of  su- 
pererogation to  attempt  to  enforce  it  by  any 
extended  argument  especially,  as  the  rule  is  a 
necessary  deduction  from  the  act  of  Congress 
whidi  provides  th&t  such  jurisdiction  may  be 
exercised  by  this  court  in  the  classes  of  cases 
mentioned,  "where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  $2,000  exclusive  of 
eosU." 

Congress,  it  is  conceded,  has  not  expressly 
enacted  that  final  judgments  and  decrees  in  such 
eases  shall  not  be  re-examined  here  where  the 
346*]  matter  in  dispute  does  not  exceed  *the 
sum  or  value  mentioned,  but  inasmuch  as  the 
appellate  power  of  the  court  is  conferred  by  the 
Constitution,  with  such  exceptions  and  under 
nidi  regulations  as  Congress  shall  make,  the 
rule  of  construction  is  that  the  negative  of  any 
other  jurisdiction  in  that  respect  is  implied 
from  the  intent  manifested  by  the  affirmative 
de8eripti<m  contained  in  that  section  of  the  ju- 
diciary act.  Durousaeau  ▼.  U,  8*  6  Cranch, 
318. 

Opposed  to  this  conclusion  is  the  statement 
in  the  answer  that  the  respondents,  before  the 
present  suit  was  commenced,  filed  a  libel  in  the 
aistrict  court  for  the  southern  district  of  New 
York  for  the  same  collision  against  the  schooner 
and  all  persons  intervening  in  the  suit,  and  the 
foggestion  of  the  respondents  in  this  suit  is 
that  the  libel  in  this  case  is  in  the  nature  of  a 
cross-libel,  and  that  the  amount  in  dispute 
dioold  be  ascertained  bv  adding  to  the  sum 
allowed  as  damages  in  the  decree  in  this  case 
the  amount  of  the  libelants'  claim  in  the  libel 
m  the  other  case,  which  was  filed  and  the  de- 
cree entered  in  the  district  court  for  another 
district  in  the  same  circuit.  Various  reasons 
are  menticmed  in  argument  to  show  that  the 
suggestion  of  the  respondents  may  be  adopted, 
but  none  of  them  have  the  support  of  any  au- 
thority, nor  do  the  counsel  refer  to  any  case  as 
a  present  to  warrant  such  a.  proceeding. 
Some  of  the  reasons  given  are  as  follows: 

(I)  That  it  was  agreed  between  the  parties 
that  the  two  cases  should  be  heard  together, 
but  the  record  contains  no  evidence  of  such  an 
agreement,  and  if  it  did  it  could  not  avail  the 
respondents,  as  it  is  settled  law  that  consent 
cannot  give  jurisdiction.  Those  cases,  Scott  v. 
Sondford,  19  How.  393,.  15  L.  ed.  691 ;  Kelsey 
w,  Forsyth,  21  How.  85,  16  L.  ed.  32 ;  Montgom- 
ery y,  Anderson,  21  How.  386,  16  L.  ed.  160,  ex- 
pressly decide  that  the  agreement  of  the  parties 
eaanot  authorize  this  court  to  revise  a  judg- 
ment of  an  inferior  court  in  any  other  mode  of 
proceeding  than  that  which  the  law  prescribes. 
Mordeoai  v.  Lindsay,  19  How.  200, 15  L.  ed.  624. 
(2)  That  the  two  cases  were  heard  at  the  same 
time,  before  the  district  court  of  the  eastern 
347*]  district,  where  this  •libel  was  pending. 
But  that  was  a  mere  oral  arrangement  between 
the  parties  to  expedite  a  decision,  which  neither 
did  nor  could  have  the  effect  to  withdraw  the 
other  libel  from  the  jurisdiction  of  the  district  < 
court  in  which  the  suit  was  commenced.  One 
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was  a  proceeding  m  rem  and  the  ot^r  was  a 
suit  in  personam,  ^nd  it  does  not  appear  that 
any  attempt  was  made  to  consolidate  them  or 
to  discontinue  one  and  transfer  it  into  the  court 
where  the  other  was  pending.  On  the  contrary, 
though  they  were  both  heard  at  the  same  time^ 
it  appears  that  separate  decrees  were  entered, 
each  in  the  respective  district  court  where  the 
suit  was  commenced.  Separate  appeals  were 
also  taken  by  the  losing  party  in  tne  district 
court  where  the  decree  was  entered,  and  the 
two  appeals  were  separately  entered  on  the  cal- 
endar of  this  court. 

Two  suits,  commenced  and  prosecuted  as 
described,  cannot  be  blended  in  this  court  with- 
out an  open  violation  of  the  rule  laid  down  by 
the  late  Chief  Justice,  that  "parties  cannot 
authorize  this  court  to  revise  a  judgment  of  an 
inferior  court  in  any  other  mode  of  proceeding 
than  that  which  the  law  prescribes."  Kelsey 
V.  Forsyth,  21  How.  88,  16  L.  ed.  33. 

They  were  not  heard  together  in  the  circuit 
court,  as  this  suit  was  still  before  the  commis- 
sioner, but  the  suggestion  is  that  the  merits  in 
both  suits  were  by  consent  discussed  at  the  same 
time.  Suppose  that  is  so,  still  the  fact  remains 
that  the  respective  decrees  of  affirmance  were 
entered  at  different  times  and  of  course  in  the 
respective  districts  where  the  appeals  from  the 
respective  district  courts  were  pending.  Noth- 
ing was  done  to  consolidate  the  suits  and  sep- 
arate appeals  were  allowed  to  this  court. 

Evidently  this  court  has  no  jurisdiction,  as 
the  matter  in  dispute,  exclusive  of  costs,  is  less 
than  $2,000. 

Appeal  dismissed  for  want  of  jurisdiction. 


•HENRY  B.  MERRILL  et  al,  Lihts,,  [♦348 

Appts., 

V. 

THE  SCHOONER  MARY  EVELINE,  John  W. 

Petty  et  al, 

(See  S.  C.  *'The  Mary  Eveline/*  16  Wall.  348-351.) 

Collision — vesseVs  duty  to  avoid — duty  of  other 

vessel, 

1.  The  prima  facie  duty  of  avoidinsr  a  collision 
rests  upon  the  vessel  having  the  advantage  of  the 
wind.  She  is  bound  to  adopt  such  course  as  will 
protect  both  vessels,  assuming  that  the  other  ves- 
sel would  do  her  duty  also. 

2.  It  is,  however,  the  duty  of  the  other  vessel 
so  to  make  her  course  as  not  to  render  it  embar- 
rassing or  difficult  for  the  vessel  having  the  wind 
to  do  ner  duty,  or  to  make  it  doubtful  what  she 
should  do  in  the  emergency. 

3.  The  vessel  having  the  wind,  is  not  a  guaran- 
tor against  collision. 

[No.  204.] 
Argued  Apr,  4,  187 S,    Decided  May  1,  187S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Note. — Collision;  rights  of  steam  and  sailing 
vessels  with  reference  to  each  other,  and  in  pass- 
ing and  meeting — see  note  to  St.  John  v.  Paine,  18 
L.  ed.  U.  S.  5.37. 

Rules  for  avoiding  collision — see  notes,   14   L. 
ed.  TJ.  S.  69 ;  28  C.  C.  A.  632 ;  20  C.  a  A.  368. 
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Supreme  CJoubt  of  the  United  States. 


Dec.  Tebk, 


The  case  is  fully  stated  by  the  court. 

Mr.  Kiohard  H.  Huntley,  for  appellants: 

The  Mary  Eveline  was  guilty  of  negligence 
in  changing  her  course  by  keeping  off,  and  thus 
rendering  a  larger  sweep  necessary  to  go  about. 

The  William  Young,  Olcott,  38. 

This  was  a  case  of  a  steamer  with  a  barge  in 
tow,  preceeding  up  the  Hudson  river  and  meet- 
ing a  sloop.  The  Charlotte,  which  changed  her 
course  and  thereby  caused  the  collision. 

1.  It  is  no  defense  to  this  charge  to  say  that 
The  Mary  Eveline  must  keep  off  to  clear  The 
Hawley.  She  knew  her  position  before  that  ne- 
cessity arose.  She  could  have  avoided  it  by 
keeping  further  astern  and  to  the  leeward  of 
The  Hawley. 

"It  is  not  enough  to  show  that  the  collision 
could  not  have  been  prevented  at  the  moment, 
if  it  might  have  been  by  previous  precautions." 

1  Pars.  Ship,  and  Adm.  529. 

"If  a  vessel,  charged  with  having  occasioned 
a  collision,  should  be  sailing  at  the  rate  of  eight 
or  nine  miles  an  hour  when  she  ought  only  to 
have  proceeded  at  the  speed  of  three  or  four,  it 
will  be  no  valid  excuse  for  the  master  to  an- 
swer that  he  could  not  prevent  the  accident  at 
the  moment  it  occurred,  if  he  could  have  used 
measures  of  precaution  that  would  have  ren- 
dered the  accident  less  probable.  It  may  un- 
doubtedly be  important  that  a  voyage  should 
be  completed  in  the  most  speedy  manner,  but 
such  speed  must  be  combined  with  safety  to 
other  vessels  sailing  in  an  opposite  direction." 

In  the  case  of  The  Virgil,  7  Jur.  1174;  2  W. 
Rob.  202,  205,  per  Dr.  Lushington : 

"In  the  harbor  of  New  York,  crowded  as  it 
is  with  craft  of  all  description,  so  that  but  a 
limited  space  is  allowed  for  the  management  of 
large  vessels,  and  where  baffling  eddies  and 
tides  are  to  be  encountered,  it  is  more  necessary 
than  on  broader  pathways,  for  vessels  of  every 
class  to  forego  special  privileges,  and  render,  in 
their  own  movements,  relief  to  the  navigation 
of  others  with  which  there  is  danger  of  being 
brought  into  conflict,  particularly  if  apprised 
what  is  to  be  done  to  that  end." 

The  Cornelius  Vanderhilt,  1  Abb.  Adm.  361, 
op.  of  Judge  Betts,  365. 

So,  in  this  case,  it  is  no  excuse  for  The  Mary 
Eveline  to  assert,  that  being  where  she  was,  she 
was  compelled  to  keep  off  in  order  to  go  around 
The  Hawley*s  stern,  for  she  should  not  have 
been  in  that  position  at  all  in  that  narrow  work. 

2.  The  fact  that  The  Ethan  Allen  had  the 
wind  free,  did  not  relieve  The  Marv  Eveline 
frofti  the  obligation  to  take  all  reasonable  pre- 
cautions to  protect  herself. 

"A  sailing  vessel  is  bound,  when  navigating 
in  proximity  to  a  steamboat,  to  take  all  reason- 
able precautions  to  protect  herself,  and  avoid 
injury  to  the  steamboat,  and  she  is  entitled  to 
impose  upon  the  steamboat  the  duty  to  guaran- 
ty her  against  a  collision." 

The  New  Champion,  1  Ab.  Adm.  202,  head 
note;  The  Cornelius  Vanderhilt,  1  Abb.  Adm. 
361,364: 

"The  owners  of  steamboats  are  not  to  be 
made  insurers  against  the  negligence,  ignorance 
or  misconduct  of  persons  in  charge  of  sailing 
\essels.  If  a  collision  occurs  through  the  inat- 
tention, want  of  skill,  or  blamable  conduct  of 
the  latter,  which  the  steamer  in  the  use  of  rea- 
sonable endeavors  could  not  avoid,  the  conse* 
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quences  must  fall  upon  the  vessel  in  the  wrong, 
the  same  as  if  both  vessels  were  of  the  same  de- 
scription. 

The  New  Jersey,  Olcott,  419. 

3.  It  is  clear  that  if  The  Mary  Eveline  had 
kept  her  course  on  the  wind  she  would  have 
been  far  astern  of  the  Allen  when  she  reached 
her  tacking  place  across  the  river. 

The  Mary  Eveline  having  determined  to 
change  her  course  by  keeping  off  instead  of 
tacking  when  The  Hawley  did,  assumes  the  re- 
sponsibility of  avoiding  a  collision,  and  it  be- 
came her  duty  to  see  that  none  could  take 
place ;  and  this  she  could  have  done,  by  running 
off  before  the  wind. 

The  Ethan  Allen  was  in  the  usual  and  proper 
place  for  vessels  in  such  circumstances  to  be; 
and  any  other  position  would  have  been  an  un- 
usual, not  to  say  improper  one  for  her;  then 
to  have  changed  her  position  would  have  been 
improper.  The  rule  of  keeping  in  eddies  and 
giving  the  larger  portion  of  the  stream  to  ves- 
sels going  with  the  tide  is  recognized  in — 

The  Johnson,  9  Wall.  146,  165,  19  L.  ed.  610, 
611. 

The  Mary  Eveline  was  guilty  of  negligence 
in  not  going  about  when  The  Hawley  did.  Had 
she  done  so,  the  collision  would  not  have  oc- 
curred. 

The  evidence  given  by  The  Mary  Eveline  as 
to  The  Ethan  Allen's  distance  from  Blackwell's 
Island,  and  as  to  her  luffing,  etc.,  is  not  to 
overcome  the  testimony  of  those  on  board  The 
Ethan  Allen.  As  to  those  points,  it  is  the  best 
and  controlling  evidence. 

"Witnesses  upon  a  vessel  in  motion,  looking 
at  another  also  in  motion,  cannot  determine  by 
the  eye,  unaided  otherwise,  with  reliable  exact- 
ness, either  her  course,  distance  or  speed." 

The  Narragansett,  Olcott,  246,  per  Betts,  J. : 

"Testimony  of  men  on  board  their  own  vessel 
respecting  their  own  acts  receives  greater  credit 
than  testimony  of  men  on  the  other  vessel." 

1  Pars.  Ship.  &  Adm.  538. 

The  Ethan  Allen  was  not  negligent  in  not 
hauling  out  of  her  course  and  sheering  to  the 
other  side  of  the  river.  And  this  is  the  sole 
ground  on  which  the  court  below  decided 
against  her.  She  was  entrapped  so  that  she  had 
no  escape  but  to  go  ahead,  trusting  to  both  ves- 
sels to  go  about  when  their  tacks  were  beaten, 
out,  and  that  neither  of  them  would  change 
their  course,  by  keeping  off. 

"They  (steamers)  are  entitled  to  claim  the 
co-operation  of  other  vessels  when  hazard  of 
collision  occurs,  to  take  measures  on  their  part 
to  prevent  it ;  and  the  vessel  which  shall  refuse 
to  yield  such  aid  when  conscious  of  its  neces- 
sity, and  hold  dog^dly  to  a  supposed  right  to 
throw  the  whole  risk  upon  the  steamer,  must, 
in  case  of  accident  and  mjury  so  caused  to  her, 
expect  but  slender  sympathy  in  her  appeal  to 
the  equity  of  courts  of  justice  for  recompense.** 

The  Cornelius  Vanderhilt,  1  Abb.  Adm.  361— 
365. 

"Ihe  rules  applicable  to  sailing  vessels  are, 
of  course,  liable  to  exceptions  and  modifications. 
Thus,  if  a  vessel  which  is  bound  to  give  way  or 
take  a  particular  direction,  cannot  do  so  with 
safety  by  reason  of  the  proximity  of  the  shore 
or  of  other  obstructions,  the  rule  does  not  ap- 

ply." 

Allen  V.  Mackay,  1  Spr.  219, 
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Mr,  F.  A*  Wiloozy  for  appellees: 

The  Mary  Eveline  not  only  had  a  right,  but 
it  was  her  duty,  to  keep  her  course  and  beat 
out  her  tack.  The  Ethan  Allen  should  have 
kept  out  of  the  way. 

Act  1864,  13  Stat,  at  L.  58;  Navigation 
Eiiles,  12,  18 ;  Whitney  v.  The  Empire  State,  1 
Beo.  67;  1  Pars.  Ship,  578;  The  Argus,  Olcott, 
m;  The  Blossom,  Olcott,  188;  The  Rebecca, 
BUtchf.  &  H.  347 ;  Allen  v.  Mackay,  Spr.  219. 

The  burden  is  on  the  libelant  to  show  some 
good  reason  for  not  complying  with  the  weJl- 
eitablished  rules  of  navigation. 

1  Pars.  Ship.  596. 

To  warrant  a  reversal,  it  must  be  clear  the 
courts  below  have  committed  error. 

The  Grace  Oirdler,  7  Wall.  204, 19  L.  ed.  116, 
£nd  cases  cited. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
New  York. 

On  the  afternoon  of  September  20,  1868,  the 
sloop  Ethan  Allen  and  the  schooner  Mary 
Eveline  came  in  collision  while  navigating  the 
East  river,  near  BlackwelPs  Island.  The  sloop 
was  sunk  and  her  cargo  was  lost.  Her  owners 
filed  their  libel  against  the  schooner  and  her 
owners,  claiming  as  damages  the  value  of  the 
sloop  and  her  cargo.  The  libel  was  dismissed 
in  the  district  court,  and  the  decree  was  af- 
firmed in  the  circuit  court.  The  libelants  ap- 
pealed to  this  court. 

The  Ethan  Allen  was  going  eastward  through 
Hell  Gate  on  her  passage  to  some  port  in  Con- 
necticut. The  wind  was  fresh  and  blowing 
from  the  southwest.  She  was  running  against  a 
strong  ebb  tide,  and  for  the  purpose  of  avoiding 
the  strength  of  the  tide,  was  running  close  un- 
der the  eastern  shore  of  Blackweli's  Island. 
Her  hull  was  within  about  seventy-five  feet  of 
the  wail  of  the  island,  and  her  sails  on  her  port 
side  came  within  twenty  or  thirty  feet  of  the 
island. 

349*]  *The  Eveline  was  sailing  in  the  opposite 
direction,  towards  New  York,  and  was  close  in 
company  with  the  schooner  Hawley,  the  latter 
being  ahead.  The  two  schooners  were  beating 
up  against  the  wind.  On  the  last  tack  before 
the  collision  The  Eveline  was  so  close  to  The 
Hawley  that  when  the  latter  tacked  the  former 
was  obliged  to  keep  ofif  so  as  to  go  under  The 
fiawle3r*s  stem.  By  the  time  The  Eveline  got 
well  under  way  on  the  last  tack  The  Hawley  had 
crossed  the  river,  and  made  her  next  tack  near 
the  Bladcwell  shore,  and  passed  but  a  little  way 
in  front  of  the  Allen.  The  Eveline  passed  on 
ander  The  Hawley 's  stem,  keeping  off  the  wind 
for  that  purpose.  As  she  luffed  to  go  about  she 
nm  directly  into  The  Allen,  striking  her  on  the 
■tarboard  bow.  The  answer  admits  that  The 
Eveline  took  a  direction  £o  the  leeward  and 
aitem  of  The  Hawley,  and  that  she  just  cleared 
her  stem.  It  alleges,  also,  that  the  collision 
occurred  through  the  sudden  and  confused  or- 
ders of  The  Alien,  and  especially  in  this :  that 
•he  first  kept  off  and  then  luffed,  wljereby  it  be- 
came impossible  for  the  Eveline  to  avoid  the 
eoUision.  The  prima  facie  duty  of  avoiding 
the  collision  no  doubt  rested  upon  the  vessel 
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having  the  advantage  of  the  wind.  She  WBa 
boimd  to  adopt  such  course  as  would  protect  all 
the  vessels,  assuming  that  the  other  vessels 
would  do  their  duty  suso.  It  was,  however,  the 
duty  of  the  other  vessels  so  to  make  their 
courses  as  not  to  render  it  embarrassing  or  diffi- 
cult  for  the  sloop  to  do  her  duty,  or  to  make  it 
doubtful  what  she  should  do  in  the  emergency. 
The  schooners  were  bound  to  take  reasonable 
precautions  on  their  part.  The  sloop,  although 
Laving  the  wind,  was  not  a  guarantor  against 
collision. 

The  channel  was  some  650  to  750  feet  in 
width.  The  schooners  were  each  160  feet  in 
length,  occupying  <me  half  of  the  width  of  the 
channel.  The  Allen  was  close  to  Bladcwell's 
Island.  Her  position  there  was  not  only  the 
best  for  herself,  but  in  thereby  giving  to  the 
schooners  nearly  the  whole  of  tiie  chamiel,  was 
the  best  position  on  their  acooimt.  She  kept 
steadily  on  her  course  as  near  to  the  island  as 
she  could  safely  pass.  The  vessels  had  been  in 
sight  for  some  time  and  each  weU  understood 
the  nosition  of  the  other. 

*The  answer  alleges  that  The  Allen  [*350 
should  have  avoided  the  difficulty  by  luffing  or 
keeping  off.  It  does/  not,  however,  sp^ify 
which  she  should  have  done.  Her  hull  was 
within  seventy-five  feet  of  the  island  wall,  and 
her  sails  within  twenty  or  thirty  feet  of  the 
wall.  This  was,  of  itself,  a  hazardous  proxim- 
ity. It  would  have  been  very  unsafe  to  have 
lessened  this  distance.  The  evidence  is  that 
she  was  nmning  as  close  to  the  shore  as  it  was 
safe  for  her  to  do.  She  could  not,  therefore, 
have  kept  off.  If  she  had  luffed,  she  would  have 
brought  herself  out  into  the  narrow  channel, 
where  The  Hawley  and  The  Eveline  were  both 
beating  across  in  front  of  her,  and  the  danger 
of  a  collision  would  have  been  much  greater 
than  by  adopting  the  course  she  did. 

We  are  of  the  opinion  that,  under  the  cir- 
cumstances, The  Allen  did  right  in  keeping  her 
course,  and  that  the  fault  was  with  The  Eveline 
rather  than  with  The  Allen.  If  The  Eveline  had 
tacked  when  The  Hawley  did,  she  would  have 
avoided  the  collision.  This  would  have  brought 
her  out  of  the  way,  leaving  the  passage  next  to 
the  island  clear  for  The  Allen.  Again;  she 
should  not  have  changed  her  course  by  keeping 
away  on  the  last  tack,  thus  rendering  necessary 
a  larger  sweep  to  go  about,  and  bringing  her 
nearer  to  The  Allen,  when  her  course  could 
not  be  changed.  If  she  was  at  this  point  in  a 
position  of  embarrassment  it  was  her  own  fault. 
She  saw  it  in  advance,  should  have  known  it, 
and  avoided  it  by  keeping  further  to  the  lee- 
ward of  The  Hawley,  or  by  making  her  tack  at 
an  earlier  period.  She  cannot  shift  upon  an- 
other the  consequence  of  an  embarrassment  pro- 
duced by  her  own  fault. 

The  captain  of  The  Eveline  did  not  expect 
The  Allen  to  luff  into  the  channel.  He  testi- 
fies that  he  supposed  she  would  go  to  the  Black- 
well  Island  side,  and  that  there  was  plenty  of 
room  for  her  there.  He  acted  upon  this  theory, 
ill  which  we  think  he  was  greatly  in  error,  and 
the  collision  was  the  result. 

On  the  most  of  the  points  of  the  case  there  is, 
as  is  usual  in  collision  cases,  a  great  conflict  of 
evidence.  Upon  a  careful  *review  of  [*351 
the  testimony,  we  think  the  error  was  with  the 
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Bchcxmer  Sroliiie,  and  that  the  libel  should  not 
have  been  dismisaed. 

Deoree  reversed  and  record  remitted,  with  in- 
struotions  to  enter  judgment  for  libelknte,  and 
for  further  prooeedinga  in  aooordanoe  with  this 
opinion. 


JAMES  WAGER  and  Andremr  B.  Fftlee,  Appts., 

V. 

AUGUSTUS  O.  HALL,  Assignee  of  Leonard 

Lakin,  Bankrupt. 

(Bee  &  C  10  WaU.  584-4M>8.) 

Mortgage,  when  fraudulent  under  bankrupt 
act — insolvency,  what  ie — fra/udulent  prefer- 
ence— knowledge  hy  purchaser — notice  to. 

1.  A  mortgage  made  within  twenty-four  days 
next  before  the  petition  In  bankruptcy  was  filed, 
with  a  view  to  give  a  preference  to  the  respond- 
ents  oyer  all  other  creditors  of  the  mortgagor,  ex- 
cept such  as  had  been  previously  secured,  is  fraud- 
ulent under  the  bankrupt  act. 

2.  Insolvency,  as  used  In  the  bankrupt  act.  when 
applied  to  a  trader,  means  a  present  Inability  to 
pay  In  the  ordinary  course  of  his  business,  eren 
though  his  inability  be  not  so  great  as  to  compel 
him  to  stop  business. 

3.  The  present  bankrupt  act  avoids  a  convey- 
ance, made  with  a  view  to  give  a  preference,  if  the 
debtor  at  the  time  be  in  fact  insolvent,  although 
he  may  not  contemplate  bankruptcy  in  connection 
with  the  conveyance. 

4.  If  it  appears  that  the  debtor  was,  in  fact,  in- 
solvent, and  that  the  means  of  knowledge  were  at 
hand,  and  that  such  facts  were  known  to  the  gran- 
tee as  were  sufficient  to  put  a  person  of  ordinary 
prudence  upon  inquiry,  it  would  be  his  duty  to 
make  all  such  reasonable  inquiries,  to  ascertain 
the  true  state  of  the  case. 

6.  If  the  purchasers  had  reasonable  cause  to  be- 
lieve that  the  debtor  was  insolvent  at  the  time 
they  received  the  conveyance,  the  transfer  is  in 
fraud  of  the  bankrupt  act. 

[No.  229.] 
Submitted  Apr,  18, 187S,   Decided  May  1, 1875. 

APPEAL   from   the   Circuit   Court  of  the 
United  States  for  the  Western  District  of 
Wisconsin. 

The  history  and  facta  of  the  case,  which  arose 
in  the  court  below,  are  fully  stated  by  the 
court. 

Messrs.  J.  B,  Oassady,  and  Willard  Mor- 
rillf  for  appellants. 
No  counsel  appeared  for  appellee. 

595*]    *Mr.  Justice  OUfPord  delivered  the 
opinion  of  the  court: 

Preferences  as  well  as  fraudulent  conveyances, 
if  made  within  four  months  before  the  filins  of 
the  petition  by  or  asainst  the  bankrupt,  are  for- 
bidden by  the  bankruiMi  act,  but  three  things 
must  be  proved  in  order  that  the  transaction 
may  comcwithin  that  prohibition  and  be  affect- 
ed by  it  as  an  illegal  payment,  security  or  trans- 
fer:  ( 1 )  That  the  payment,  pledge,  assignment, 
transfer  or  conveyance  was  made  within  four 
months  before  the  filing  of  the  petition  by  or 
against  the  bankrupt  and  with  a  view  to  give  a 
preference  to  some  one  of  his  creditors,  or  to  a 
person  having  a  claim  against  him  or  who  was 
under  some  liability  on  nis  account.  (2)  That 
the  person  making  the  payment,  pledge,  assign- 
504 


ment,  transfer  or  conveyance  was  insolvent  of 
in  contemplation  of  insolvency  at  the  time  tbt 
preference  was  given  or  secured.  (3)  That  the 
person  receiving  such  payment,  pledge,  assign- 
ment or  conveyance,  or  to  be  benefited  thereby 
had  reasonable  cause  to  believe  that  the  person 
making  the  payment  or  giving  or  securing  such 
preference  was  insolvent,  and  that  the  payment, 
pledge,  assignment,  transfer  or  conveyance  was 
made  in  fraud  of  the  provisions  of  the  bank- 
rupt act.    Soammon  v.  Cole,  6  Bank.  Reg.  259. 

On  the  16th  of  December,  }869,  the  insolvent 
debtor  named  in  the  bill  of  complaint  executed 
to  the  respondents  a  certain  deed  of  mortgage  of 
that  date,  of  the  following  parcels  of  real  estate, 
situate  in  the  tewn  of  Brodhead  in  that  state, 
and 'known  as  the  north  one  third  of  lot  one  in 
block  one  hundred  and  one,  also  all  of  lot  three 
in  block  one  hundred  and  one,  also  the  north 
half  of  the  south  half  of  block  seventy-nine, 
also  the  east  half  and  the  southwest  quarter  of 
block  two  hundred  and  six,  also  all  of  olodc  one 
hundred  and  forty-two,  it  appearing  that  all  of 
these  several  parcels  of  real  estete  were  caa- 
veyed  by  the  insolvent  debtor  te  secure  the  pay- 
ment of  five  notes  which  he  gave  te  the  respond- 
ente,  of  the  same  date,  payable  te  the  respond- 
ente  *or  order  as  follows:  one  for  $600,  [*596 
payable  in  six  months ;  one  for  $600,  paysble  in 
twelve  months;  one  for  $600,  pavable  in  sixteoi 
months;  one  for  $600,  payable  in  twenty 
months,  and  one  for  $600,  payable  in  two  years., 
and  all  with  interest  at  the  rate  of  t^i  per  centl 

Prior  te  that  date,  to  wit:  on  the  27th  of  Au- 
gust of  the  same  year,  the  insolvent  d^tor 
mortgaged  the  first  named  parcel  of  reU  estate, 
whidi  is  his  new  brick  store  and  lot,  te  Andrew 
P.  Hayner,  the  father  of  his  wife,  to  secure  the 
payment  of  three  notes  of  that  date  which  he 
gave  to  the  mortgagee,  of  the  following  tenor: 
one  for  $1,287.87,  payable  in  three  years;  one 
for  $1,000,  payable  in  two  years,  and  one  for 
$1,000,  payable  in  three  years,  all  with  interest 
annually  at  the  rate  of  ten  per  cent. 

Twenty-four  days  after  he  gave  the  mortgage 
te  the  respondente  he  filed  his  petition  in  bank- 
ruptcy, and  on  the  2d  of  February  following 
he  was  adjudged  a  bankrupt.  His  creditors 
made  an  examination  inte  his  affairs  soon  after 
he  gave  the  mortgage  te  the  respondente,  when 
it  was  made  to  appear  that  he  was  hopelessly 
insolvent,  which  induced  him  to  make  an  effort 
to  compromise  with  his  creditors,  but  without 
any  success,  and  he  then  filed  the  petition  to  be 
adjudged  a  bankrupt,  and  on  the  4th  of  March 
in  the  same  year  the  complainant  was  dul^  ap- 
pointed the  assignee  in  bankruptcy  of  his  es- 
tete. 

All  of  the  notes  secured  by  the  mortgage  to 
the  respondents  were  civen  by  the  insolvent 
debtor  for  a  debt  which  nad  been  past  due  more 
than  two  years,  and  which  the  msolvent  con- 
tracted for  stoves  purchased  by  him  as  stock  in 
trade.  His  purchases  were  made  on  a  credit 
of  four  months,  and  the  record  shows  that  the 
respondente,  in  repeated  inatences,  called  upon 
him  for  payment  and  had  several  times  sent 
their  agent  to  effect  that  object  without  much 
success.  Small  amounts  were  paid.,  but  the  in* 
solvent  debtor  constently  askea  for  further  in- 
dulgence, offering  as  a  reason  for  his  failure  to 
meet  his  contracte  that  business  was  dull,  and 
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that  it  was  impossible  to  collect  wbat  was  due 
from  his  customers. 

597  ♦]  *More  than  a  year  before  the  execution 
of  this  mortgage,  he  sold  out  his  stock  of  stoves 
to  other  parties  and  abandoned  that  business 
limiting  his  trade  to  that  of  a  retail  hardware 
merchant,  and  during  that  same  year  he  built 
the  new  brick  store  which  he  moitgaged  to  his 
father-in-law  three  or  four  months  before  he 
gave  the  mortgage  to  the  respondents. 

Precisely  what  sum  the  store  cost  does  not 
appear,  but  it  must  have  been  as  much  as  $6,000 
or  $8,000,  as  the  evidence  shows  that  he  owed 
more  than  $14,000  when  he  gave  the  mortgage 
in  question,  a  large  portion  of  which  had  be^ 
due  for  a  long  time. 

Convincing  evidence  was  also  introduced 
showing  that  for  a  year  or  two  he  had  been  hard 
pressed  for  money  by  many  of  his  creditors, 
and  that  his  notes  in  repeated  instances  had 
been  protested  for  non-payment,  and  it  also  ap- 
pears that  he  had  borrowed  money  at  banks  by 
means  of  indorsers  and  been  obliged  to  get  the 
same  renewed,  and  he  had  used  trust  funds  in 
his  hands  to  pay  pressing  demands,  and  when 
called  ujpon  to  repay  the  amount  he  was  obliged 
to  ask  for  delay. 

Some  of  the  notes  given  for  the  stock  of  stoves 
he  had  used  to  secure  past  due  debts  and  such 
portion  of  the  consideration  as  had  been  paid  he 
had  expended  in  his  business.  Part  of  the  money 
required  to  build  the  store,  to  wit:  the  sum  of 
f 3,000,  he  borrowed  of  his  wife's  father,  agree- 
ing at  the  time  to  give  him  a  mortgage  of  the 
premises  when  the  store  was  completed,  but  the 
mortgage  was  not  executed  until  the  next  sea- 
son, and  it  appears  that  the  respondents,  when 
they  heard  of  that  mortgage  through  their 
agent,  also  demanded  a  similar  security,  which 
the  insolvent  debtor  for  a  time  refused  to  give, 
pleading  as  an  excuse  for  declining  the  request 
that  it  would  injure  his  credit.  Witnesses 
were  also  ezaminea  to  Aow  that  his  credit  was 
not  in  good  repute,  but  it  is  unnecessary  to  en- 
ter into  those  details,  as  the  proofs  are  of  the 
most  satisfactory  character  that  he  did  not  pay 
his  debts  when  the  obligations  fell  due,  and 
that  he  suffered  his  notes  to  go  to  protest. 

Nothing  need  be  added  to  show  that  the  means 
of  ascertaining  the  condition  of  his  affairs  were 
598*]  at  hand,  as  his  other  'creditors,  when 
they  instituted  inquiries  upon  the  subject, 
shortly  after  the  msolvent  debtor  gave  the 
mortgage  to  the  respondents,  found  no  difficulty 
in  learning  that  he  owed  more  than  the  value  of 
his  propeiiy,  and  that  he  had  been  insolvent  for 
two  years,  flnough  and  more  than  enough  has 
been  remarked  to  show  that  the  mortgagor  was 
insolvent  when  he  executed  the  mortgage  to  the 
respondents,  as  the  fact  is  admitt^  both  by 
the  mortgagor  and  the  mortgagees. 

Preferences  of  one  creditor  over  another  are 
prohibited  by  the  bankrupt  act,  if  made  with- 
in four  months  before  the  filing  of  the  petition, 
and  the  complainant,  as  such  assignee,  prays 
that  the  mortgage  may  be  declared  fraudulent 
and  void,  and  that  the  same  may  be  decreed  to 
be  given  up  to  be  canceled,  or  that  the  respond- 
ents may  be  required,  in  due  form  of  law,  to  ex- 
ecute and  deliver  to  him,  as  such  assignee,  a  sat- 
isfaction, release  and  discharge  of  the  mortgage. 
Proofs  were  taken,  and  the  parties  having  been 
heard,  the  circuit  court  entered  a  decree  for 
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the  complainant,  and  the  respondents  appealed 
to  this  court. 

Made,  as  the  mortgage  was,  within  twenty- 
four  days  next  before  the  petition  in  bankrupt* 
cy  was  filed,  and  for  the  express  purpose  of  se- 
curing to  the  respondents  the  payment  of  a  large 
debt  long  overdue,  the  first  material  allegation 
to  be  proved  may  be  considered,  in  view  of  the  . 
evidence  already  referred  to,  as  fully  established. 
Discussion  to  show  that  the  effect  oi  the  mort- 
gage was  to  secure  a  preference  over  all  of  the 
creditors  of  the  bankrupt,  except  his  wife's  fath- 
er and  the  firm  secured  by  one  of  the  notes  giv- 
en by  the  purchasers  of  the  stoves,  is  unneces- 
sary, as  that  proposition  is  self-evident;  and  Uie 
allegation  that  tne  mortgagor  was  insolvent  at 
the  time  may  also  be  considered  established,  as 
it  is  fully  proved  and  stands  confessed.  SufiS- 
cient  has  also  been  renuirked  to  show  that  the 
conveyance  in  mortgage  was  made  with  a  view 
to  give  a  preference  to  the  respondents  over  all 
his  other  creditors,  except  such  as  he  had  previ- 
ously^ secured  in  the  modes  previously  explained. 
*Evidenceof  the  most  satisfactory  char-  [*599 
acter  was  introduced  to  show  that  the  insolvent 
debtor  had  reasonable  cause  to  believe  that  he 
was  insolvent,  and  in  view  of  all  the  circum- 
stances the  conclusion  of  the  court  is  that  he 
knew  that  he  was  insolvent  in  the  sense  of  the 
bankrupt  act.  Creditors  were  constantly  press- 
ing him  for  payment,  and  he  was  notoriously 
unable  to  comply  with  their  just  demands.  Ex- 
tensions were  asked,  which  were  sometimes 
granted  and  sometimes  refused,  and  it  appear^ 
that  considerable  of  his  paper  went  to  protest* 
Such  a  conveyance,  under  such  circumstances, 
could  hardly  be  made  by  one  deeply  insolvent 
unless  with  a  view  to  give  the  grantee  a  prefer- 
ence over  other  creditors,  who  were  without 
any  security,  as  the  law  authorizes  the  pre- 
sumption that  a  person  of  ordinaiy  intelligence 
intends  what  is  the  necessary  and  unavoidable 
consequence  of  his  acts. 

insolvency,  as  used  in  the  bankrupt  act,  when 
applied  to  traders,  does  not  mean  an  abscdute 
inability  of  the  debtor  to  pay  his  debts  at  some 
future  time,  upon  a  settlement  and  winding  up. 
of  his  affairs,  but  a  present  inability  to  pay  in 
the  ordinary  course  of  his  business ;  or,  in  other 
words,  that  a  trader  is  insolvent  when  he  can- 
not pay  his  debts  in  the  ordinary  course  of  busi- 
ness as  men  in  trade  usually  do,  and  such  must 
be  the  conclusion,  even  though  his  inability  be 
not  so  great  as  to  compel  him  to  stop  business. 
Vennard  v.  McConnell,  11  Allen,  562;  Thomp- 
sofi  V.  Thompson,  4  Gush.  134;  Barnard  v.  Cro§' 
by.Q  Allen,  331. 

Keference  is  made  by  the  respondents  to  the 
case  of  Jones  v.  Howland,  8  Met.  377-385,  which 
it  is  insisted  lays  down  a  different  rule.  Suppose 
it  be  admitted  that  the  opinion  in  that  case  af- 
fords some  support  to  the  suggestion,  still  it  is 
only  an  apparent  inconsistency,  whidi  is  easily 
reconciled,  as  the  case  arose  upon  the  prior  bank- 
rupt act,  which  did  not  declare  such  a  convey- 
ance voidj  imless  it  was  made  in  contemplation 
of  bankruptcy  and  for  the  purpose  of  giving  the 
creditor  a  preference  or  priority  over  the  other 
creditors  of  the  bankrupt.  5  Stat,  at  L.  442. 
What  was  said  by  the  judge  who  gave  the  opin- 
ion in  that  case,  *  which  is  supposed  to  [*600 
be  inconsistent  with  the  more  recent  opinions  of 
the  court  upon  the  same  general  subject,  was 
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Bchcxmer  Breliiie,  and  that  the  libel  should  not 
have  been  dismissed. 

Decree  reversed  and  record  remitted,  with  in- 
BtructUma  to  enter  judginent  for  UbeXante,  and 
for  further  proceedings  in  accordance  with  this 
opinion. 


'  : 


JAMES  WAGER  and  Andremr  B.  Falee,  Appte,, 

V. 

AUGUSTUS  O.  HALL,  Assignee  of  Leonard 

LaJun,  Bankrupt. 

(Bee  &  C  10  WaU.  584-4M>8.) 

Mortgage,  when  fraudulent  under  bankrupt 
act — insolvency,  what  is — fraudulent  prefer- 
ence— knowledge  hy  purchaser — notice  to, 

1.  A  mortgage  made  within  twenty-four  days 
next  before  ue  petition  in  bankruptcy  was  filed, 
with  a  yiew  to  give  a  preference  to  the  respond- 
ents over  all  other  creditors  of  the  mortgagor,  ex- 
cept such  as  had  been  previoosly  secured,  is  fraud- 
ulent under  the  bankrupt  act. 

2.  Insolvency,  as  used  in  the  bankrupt  act.  when 
applied  to  a  trader,  means  a  present  inability  to 
pay  in  the  ordinary  course  of  his  business,  even 
though  his  inability  be  not  so  great  as  to  compel 
him  to  stop  business. 

3.  The  present  bankrupt  aet  avoids  a  convey- 
ance, made  with  a  view  to  give  a  preference,  if  the 
debtor  at  the  time  be  in  fact  Insolvent,  although 
he  may  not  contemplate  bankruptcy  in  connection 
with  the  conveyance. 

4.  If  it  appears  that  the  debtor  was,  in  fact,  in- 
solvent, ana  that  the  means  of  knowledge  were  at 
hand,  and  that  such  facts  were  known  to  the  gran- 
tee as  were  suflicient  to  put  a  person  of  ordinary 
prudence  upon  inquiry,  ft  would  be  his  duty  to 
make  all  such  reasonable  inquiries,  to  ascertain 
the  true  state  of  the  case. 

5.  If  the  purchasers  had  reasonable  cause  to  be- 
lieve that  the  debtor  was  insolvent  at  the  time 
they  received  the  conveyance,  the  transfer  is  in 
fraud  of  the  bankrupt  act. 

[No.  229.] 
SnbmHtcd  Apr.  18, 187S.   Decided  May  1, 187S- 

APP£<AL   from   the   Circuit   Court  of  the 
United  States  for  the  Western  District  of 
Wisconsin. 

The  historv  and  facts  of  the  case,  which  arose 
in  the  court  below,  are  fully  stated  by  the 
court. 

Messrs,  J,  B,  Cassady,  and  Willard  Mer- 
rill»  for  appellants. 
No  counsel  appeared  for  appellee. 

595*]    *Mr.  Justice  OlifPord  delivered  the 
opinion  of  the  court: 

Preferences  as  well  as  fraudulent  conveyances, 
if  made  within  four  months  before  the  filing  of 
the  petition  by  or  against  the  bankrupt,  are  for- 
bidden by  the  bankruiMi  act,  but  three  things 
must  be  proved  in  order  that  the  transaction 
may  comcwithin  that  prohibition  and  be  affect- 
ed by  it  as  an  ill^al  payment,  security  or  trans- 
fer:  ( 1 )  That  the  payment,  pledge,  assignment, 
transfer  or  conveyance  was  made  within  four 
months  before  the  filing  of  the  petition  by  or 
against  the  bankrupt  and  with  a  view  to  give  a 
preference  to  some  one  of  his  creditors,  or  to  a 
person  having  a  claim  against  him  or  who  was 
under  some  liability  on  nis  account.  (2)  That 
the  person  making  the  payment,  pledge,  assign- 
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ment,  transfer  or  conveyance  was  insolvent  ft 
in  contemplation  of  insolvency  at  the  time  tht 
preference  was  given  or  secured.  (3)  That  the 
person  receiving  such  payment,  pledge,  assign- 
ment or  conveyance,  or  to  be  benefited  thereby 
had  reasonable  cause  to  believe  that  the  person 
making  the  payment  or  giving  or  securing  such 
preference  was  insolvent,  and  that  the  payment, 
pledge,  assignment,  transfer  or  conveyance  was 
made  in  fraud  of  the  provisions  of  the  bank- 
rupt act.    Bcamnion  v.  Cole,  5  Bank.  Reg.  259. 

On  the  15th  of  December,  }869,  the  insolvent 
debtor  named  in  the  bill  of  complaint  executed 
to  the  respondents  a  certain  deed  of  moTtgSLge  of 
that  date,  of  the  following  parcels  of  real  estate, 
situate  in  the  town  of  Brodhead  in  that  state, 
and 'known  as  the  north  one  third  of  lot  one  in 
block  one  hundred  and  one,  also  all  of  lot  three 
in  block  one  himdred  and  one,  also  the  north 
half  of  the  south  half  of  block  seventy-nine, 
also  the  east  half  and  the  southwest  quarter  of 
block  two  hundred  and  six,  also  all  of  Mode  <Hie 
hundred  and  forty-two,  it  appearing  that  all  of 
these  several  parcels  of  real  estate  were  con- 
veyed by  the  insolvent  dd>tor  to  secure  the  pay- 
ment of  five  notes  which  he  gave  to  the  respond- 
ents, of  the  same  date,  payable  to  the  respond- 
ents *or  order  as  follows:  one  for  $600,  [*596 
payable  in  six  months ;  one  for  $600,  payable  in 
twelve  months;  one  for  $600,  payable  in  sixteen 
months;  one  for  $600,  payable  in  twenfy 
months,  and  one  for  $600,  payable  in  two  years., 
and  all  with  interest  at  the  rate  of  ten  per  cent 

Prior  to  that  date,  to  wit:  on  the  27 tn  of  Au- 
gust of  the  same  year,  the  insolvent  debtor 
mortgaged  the  first  named  parcel  of  real  estate, 
whidi  is  his  new  brick  store  and  lot,  to  Andrew 
P.  Uayner,  the  father  of  his  wife,  to  secure  the 
payment  of  three  notes  of  that  date  wMch  he 
gave  to  the  mortgagee,  of  the  following  tenor: 
one  for  $1,287.87,  payable  in  three  years;  one 
for  $1,000,  payable  in  two  years,  and  one  for 
$1,000,  payable  in  three  years,  all  with  interest 
annually  at  the  rate  of  ten  per  cent. 

Twenty- four  days  after  he  gave  the  mortgage 
to  the  respondents  he  filed  his  petition  in  ban^- 
Twptcj,  and  on  the  2d  of  February  following 
he  was  adjudged  a  bankrupt.  His  creditors 
made  an  examination  into  his  affairs  soon  after 
he  gave  the  mortgage  to  the  respondents,  when 
it  was  made  to  appear  that  he  was  hopelessly 
insolvent,  which  induced  him  to  make  an  effort 
to  compromise  with  his  creditors,  but  without 
any  success,  and  he  then  filed  the  petition  to  be 
adjudged  a  bankrupt,  and  on  the  4th  of  March 
in  the  same  year  the  complainant  was  duly  ap- 
pointed the  assignee  in  bankruptcy  of  his  es- 
tate. 

All  of  the  notes  secured  by  the  mortgage  to 
the  respondents  were  eiven  by  the  insolvent 
debtor  for  a  debt  which  nad  been  past  due  more 
than  two  years,  and  which  the  insolvent  con- 
tracted for  stoves  purdiased  by  him  as  stock  in 
trade.  His  purchases  were  made  on  a  credit 
of  four  months,  and  the  record  shows  that  the 
respondents,  in  repeated  instances,  called  upon 
him  for  payment  and  had  several  times  sent 
their  agent  to  effect  that  object  without  much 
success.  Small  amounts  were  paid,  but  the  in- 
solvent debtor  constantly  askea  for  further  in- 
dulgence, offering  as  a  reason  for  his  failure  tc 
meet  his  contracts  that  business  was  dull,  and 
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tbat  it  was  impossible  to  collect  wbat  was  due 
from  his  customers. 

597*]  ♦More  than  a  year  before  the  execution 
di  this  mortgage,  he  sold  out  his  stock  of  stoves 
to  other  parties  and  abandoned  that  business 
limiting  his  trade  to  that  of  a  retail  hardware 
merchant,  and  during  that  same  year  he  built 
Uie  new  brick  store  which  he  mortgaged  to  his 
father-in-law  three  or  four  months  before  he 
gave  the  mortgage  to  the  respondents. 

I^ecisely  what  sum  the  store  cost  does  not 
appear,  but  it  must  have  been  as  much  as  $6,000 
or  $8,000,  as  the  evidence  shows  that  he  owed 
more  than  $14,000  when  he  gave  the  mortgage 
in  question,  a  large  portion  of  which  had  been 
due  for  a  long  time. 

Convincing  evidence  was  also  introduced 
showing  that  for  a  year  or  two  he  had  been  hard 
pressed  for  mon^  by  many  of  his  creditors, 
and  that  his  not^  in  repeated  instances  had 
been  protested  for  non-payment,  and  it  also  ap- 
pears that  he  had  borrowed  money  at  banks  by 
means  of  indorsers  and  been  obliged  to  get  the 
same  renewed,  and  he  had  used  trust  funds  in 
his  hands  to  pay  pressing  demands,  and  when 
called  upon  to  repay  the  amount  he  was  obliged 
to  ask  for  delay. 

Some  of  the  notes  given  for  the  stock  of  stoves 
he  had  used  to  secure  past  due  debts  and  such 
portion  of  the  consideration  as  had  been  paid  he 
nad  exp^ided  in  his  business.  Part  of  the  money 
requir^  to  build  the  store,  to  wit:  the  sum  of 
13,000,  he  borrowed  of  his  wife's  father,  agree- 
ing at  the  time  to  give  him  a  mortgage  of  the 
premises  when  the  store  was  completed,  but  the 
mortgage  was  not  executed  until  the  next  sea- 
■on,  and  it  appears  that  the  respondents,  when 
they  heud  of  that  mortgage  through  their 
agent,  also  demanded  a  similar  security,  which 
the  insolvent  debtor  for  a  time  refused  to  give, 
pl^kding  as  an  excuse  for  declining  the  request 
that  it  would  injure  his  credit.  Witnesses 
were  also  examined  to  show  that  his  credit  was 
not  in  good  repute,  but  it  is  unnecessary  to  en- 
ter into  those  details,  as  the  proofs  are  of  the 
most  satisfactory  character  that  he  did  not  pay 
his  debts  when  the  obligations  fell  due,  and 
thai  he  suffered  his  notes  to  go  to  protest. 

Nothing  need  be  added  to  show  that  the  means 
of  ascertaining  the  condition  of  his  affairs  were 
598^]  at  hand,  as  his  other  'creditors,  when 
thcj  instituted  inquiries  upon  the  subject, 
shortly  i^ter  the  insolvent  debtor  gave  the 
mortgage  to  the  respondents,  found  no  difficulty 
in  learning  that  he  owed  more  than  the  value  of 
his  prc^rty,  and  that  he  had  been  insolvent  for 
two  years.  Enough  and  more  than  enough  has 
been  remarked  to  show  that  the  mortgagor  was 
inacdvent  when  he  executed  the  mortgage  to  the 
respondents,  as  the  fact  is  admitted  both  by 
the  mortgagor  and  the  mortgagees. 

Preferences  of  one  creditor  over  another  are 
prohibited  by  the  bankrupt  act,  if  made  with- 
m  four  months  before  the  filing  of  the  petition, 
and  the  complainant,  as  such  assignee,  prays 
that  tiie  mortgage  may  be  declared  fraudulent 
aad  void,  and  that  the  same  may  be  decreed  to 
be  given  up  to  be  canceled,  or  that  the  respond- 
ents may  1^  required,  in  due  form  of  law,  to  ex- 
eeote  and  deliver  to  him,  as  such  assignee,  a  sat- 
isfaction, release  and  discharge  of  the  mortgage. 
Vtwfs  were  taken,  and  the  parties  having  been 
beard,  the  circuit  court  entered  a  decree  for 
16  Wall. 


the  complainant,  and  the  respondents  appealed 
to  this  court. 

Made,  as  the  mortgage  was,  within  twenty- 
four  days  next  before  the  petition  in  bankrupt* 
cy  was  filed,  and  for  the  express  purpose  of  se- 
curing to  the  respondents  the  payment  of « large 
debt  long  overdue,  the  first  material  allegation 
to  be  proved  may  be  considered,  in  view  of  the  . 
evidence  already  referred  to,  as  fully  established. 
Discussion  to  show  that  the  effect  of  the  mort- 
gage was  to  secure  a  preference  over  all  of  the 
creditors  of  the  bankrupt,  except  his  wife's  fath- 
er and  the  firm  secured  by  one  of  the  notes  giv- 
en by  the  purchasers  of  the  stoves,  is  unneces- 
sary, as  that  proposition  is  self-evident;  and  the 
allegation  that  tne  mortgagor  was  insolvent  at 
the  time  may  also  be  considered  established,  as 
it  is  fully  proved  and  stands  confessed.  Suffi- 
cient has  also  be^  remarked  to  show  that  tha 
conveyance  in  mortgage  was  made  with  a  view 
to  give  a  preference  to  the  respondents  over  all 
his  other  creditors,  except  such  as  he  had  previ- 
ously secured  in  the  modes  previously  explained. 
•Evidence  of  the  most  satisfactory  char-  [♦599 
acter  was  introduced  to  show  that  the  insolvent 
debtor  had  reasonable  cause  to  believe  that  he 
was  insolvent,  and  in  view  of  all  the  circum- 
stances the  conclusion  of  the  court  is  that  he 
knew  that  he  was  insolvent  in  the  saise  of  the 
bankrupt  act.  Creditors  were  constantly  press- 
ing him  for  payment,  and  he  was  notoriously 
unable  to  comply  with  their  just  demands.  Ex- 
tensions were  asked,  which  were  sometimes 
granted  and  sometimes  refused,  and  it  appear^ 
that  considerable  of  his  paper  went  to  protest! 
Such  a  conveyance,  imder  such  circumstances, 
could  hardly  be  made  by  one  deeply  insolvent 
unless  with  a  view  to  give  the  grantee  a  prefer- 
ence over  other  creditors,  who  were  without 
any  security,  as  the  law  authorizes  the  pre- 
sumption that  a  person  of  ordinary  intellisenoe 
intends  what  is  the  necessary  and  unavoidable 
consequence  of  his  acts. 

insolvency,  as  used  in  the  bankrupt  act,  when 
applied  to  traders,  does  not  mean  an  absolute 
inability  of  the  debtor  to  pay  his  debts  at  some 
future  time,  upon  a  settlement  and  winding  up. 
of  his  affairs,  but  a  present  inability  to  pay  in 
the  ordinary  course  of  his  business ;  or,  in  other 
words,  that  a  trader  is  insolvent  when  he  can- 
not pay  his  debts  in  the  ordinary  course  of  busi- 
ness as  men  in  trade  usually  do,  and  such  must 
be  the  conclusion,  even  though  his  inability  be 
not  so  great  as  to  compel  him  to  stop  business. 
Vennard  v.  McConnell,  II  Allen,  662;  Thomp- 
s(yi%  V.  Thompson,  4  Cush.  134;  Barnard  v.  Croe- 
by.Q  Allen,  331. 

Keference  is  made  by  the  respondents  to  the 
case  of  Jones  v.  Rowland,  8  Met.  377-385,  which 
it  is  insisted  lays  down  a  different  rule.  Suppose 
it  be  admitted  that  the  opinion  in  that  case  af- 
fords some  support  to  the  suggestion,  still  it  is 
only  an  apparent  inconsistency,  which  is  easily 
reconciled,  as  the  case  arose  upon  the  prior  biuik- 
rupt  act,  which  did  not  declare  such  a  convey- 
ance void,  unless  it  was  made  in  contemplation 
of  bankruptcy  and  for  the  purpose  of  givmg  the 
creditor  a  preference  or  priority  over  the  other 
creditors  of  the  bankrupt.  5  Stat,  at  L.  442. 
What  was  said  by  the  judge  who  gave  the  opin- 
ion in  that  case,  *  which  is  supposed  to  [*600 
be  inconsistent  with  the  more  recent  opinions  of 
the  court  upon  the  same  general  subject,  was 

60f 


i 


tU-4M 


ISUPRBME   doUBT  OF  THE  WnITED   StATES. 


1)ec.  Tebm, 


■aid  in  construing  the  provision  referred  to  in 
the  prior  law.  He  did  say  in  that  case  that  if 
the  debtor  honestly  believes  he  shall  be  able  to 
go  on  in  his  business,  and  with  such  belief  pays 
a  just  debt  without  a  design  to  give  a  prefer^ 
ence,  such  payment  is  not  fraudulent  though 
bankruptcy  should  afterwards  ensue;  but  the 
judge  admitted  in  the  same  case  that  if  the 
debtor,  being  insolvent  and  knowing  his  situa- 
tion and  expecting  to  stop  payment,  shall  then 
make  a  payment  or  give  security  to  a  creditor 
for  a  just  debt,  with  a  view  to  give  him  a  pref- 
erence over  other  creditors,  such  payment  or 
giving  security  is  fraudulent.  But  the  present 
bankrupt  act  avoids  a  conveyance,  made  with  a 
view  to  give  a  preference,  if  the  debtor  at  the 
time  be  in  fact  insolvent,  although  he  may  not 
contemplate  bankruptcy  in  connection  with  the 
conveyance.  Forbes  v.  Uotoe,  102  Mass.  436. 
Such  a  jconveyance,  if  made  by'  a  person  actual- 
ly insolvoit  or  in  contemplation  of  insolvency, 
to  secure  a  pre-existing  debt,  said  Hoar,  J., 
"may  be  avoided  by  the  assignee  if  the  mortga- 
gee had  reasonable  cause  to  believe  him  insol- 
vent at  the  time  he  took  the  mortgage,  and  that 
the  conveyance  was  made  to  impede  the  opera- 
tion of  the  insolvent  laws;"  and  he  added  that 
it  is  made  prima  facie  evidence  of  such  cause  of 
belief  if  the  conveyance  is  not  made  in  the  usual 
and  ordinary  course  of  business  of  the  debtor. 
Nary  v.  Merrill,  8  Allen,  452. 

Nothing  remains,  therefore,  to  be  re-exam- 
ined except  the  issue  whether  the  respcadents 
had  reasonable  cause  to  believe  that  the  mort- 
gagor was  insolvent  and  that  the  conveyance 
was  made  in  fraud  of  the  provisions  of  the  bank- 
rupt act.  Proof  that  the  respondents  had  actual 
knowledge  that  the  mortgagor  was  insolvent  at 
that  time  is  not  required  to  support  the  prayer 
for  relief,  but  the  allegation  in  that  behalf  is 
sustained  if  it  appears  that  they  had  reasonable 
cause  for  such  belief,  as  that  is  the  language  of 
the  bankrupt  act.  Actual  knowledge  of  the  al- 
leged fact  18  not  made  the  criterion  of  proof  in 
such  an  issue,  nor  is  it  necessary  that  it 
601*]  ^should  appear  that  the  respondents  ac- 
tually believed  that  the  mortgagor  was  insol- 
vent; but  the  true  inquiry  is,  whether  they,  as 
business  men,  acting  with  ordinary  prudence, 
sagacity  and  discretion,  had  reasonable  cause 
to  believe  that  the  debtor  was  insolvent,  in  view 
of  all  the  facts  and  circumstances  known  to 
them  at  the  time  the  conveyance  was  made.  Co- 
hum  V.  Proctor,  15  Gray,  38.  Unless  the  debt- 
or was  in  fact  insolvent  it  cannot  be  held  that 
such  a  grantee  had  reasonable  cause  to  believe 
the  allegation ;  but  if  it  appears  that  the  debtor 
was  in  fact  insolvent  as  alleged,  and  that  the 
means  of  knowledge  were  at  hand,  and  that 
such  facts  and  circumstances  were  known  to 
the  grantee  as  were  clearly  sufficient  to  put  a 
person  of  ordinary  prudence  and  discretion  up- 
on inquiry,  it  is  well  settled  that  it  would  be  his 
duly  to  make  all  such  reasonable  inquiries  to 
ascertain  the  true  state  of  the  case.  Purchas- 
ers are  required  to  exercise  ordinary  prudence 
in  respecft  to  the  title  of  the  seller,  and  if  they 
fail  to  investigate  when  put  upon  inquiry,  they 
are  chargeable  with  all  the  knowledge  which  it 
is  reasonable  to  suppose  they  would  have  ac- 
quired if  they  had  performed  their  duty  in  that 
regard.  Tiffany  v.  Lucas,  ante,  198;  Scammon 
V.  Cole,  5  Bk.  Reg.  263.  Creditors  have  reason 
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able  cause  to  believe  that  a  debtor,  who  is  a 
trader,  is  insolvent  when  such  a  state  of  facts 
is  brought  to  their  notice  respecting  the  affairs 
and  pecuniary  condition  of  the  debtor  as  would 
lead  a  prudent  business  man  to  the  conclusion 
that  he  is  unable  to  meet  his  obligations  as  they 
mature  in  the  ordinary  course  of  business.  Toof 
V.  Martin,  13  Wall.  40,  20  L.  ed.  481.  All  expe- 
rience shows  that  positive  proof  of  fraudulent 
acts,  between  debtor  and  creditor,  is  not  gener- 
ally to  be  expected,  and  it  is  for  that  reason, 
among  others,  that  the  law  allows  in  such  con- 
troversies a  resort  to  circumstances  as  the  means 
of  ascertaining  the  truth,  and  the  rule  of  evi- 
dence is  well  settled  that  circumstances  alto- 
gether inconclusive,  if  separately  considered, 
may,  by  their  number  and  joint  operation,  espe- 
cially when  corroborated  by  moral  coincidences, 
be  sufficient  to  ^constitute  conclusive  [*602 
proof,  which  is  a  rule  clearly  applicable  to  tiie 
facts  and  circumstances  disclosed  in  this  record. 
Castle  V.  Bullard,  23  How.  187,  16  L.  ed.  428. 

Apply  those  two  rules  to  the  present  case  and 
it  may  well  be  said  that  the  argument  is  con- 
cluded, as  it  is  difficult  to  resist  the  conclusion 
that  the  respondents  had  actual  knowledge  that 
"the  insolvent  debtor  was  unable  to  meet  his 
obligations  as  they  matured  in  the  ordinary 
course  of  his  business."  Toof  v.  Martin,  supra. 
Such  proof,  however,  is  not  required,  as  the 
only  issue  in  this  behalf  is  whether  the  respond- 
ents had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent  at  the  time  they  received 
the  conveyance,  testing  the  question  under  the 
rule  prescribed  by  this  court.  Cobum  v.  Proc- 
tor, 15  Gray,  38. 

Much  discussion  of  the  question  whether  the 
respondents  had  reasonable  cause  to  believe  that 
the  conveyance  was  made  in  fraud  of  the  bank- 
rupt act  may  well  be  omitted,  as  the  whole  is- 
sue is  substantially  adjud^^ed  by  the  recent  de- 
cision of  this  court,  which  is  to  the  effect  follow- 
ing ;  that  the  transfer  by  a  debtor  who  is  insol- 
Tsnt,  of  his  property  or  a  considerable  porUon 
of  it,  to  one  creditor  as  a  security  for  a  pre-exist- 
ing debt,  without  making  any  provision  for  an 
equal  distribution  of  its  proceeds  to  all  his  cred- 
itors, operates  as  a  preference  to  such  trans- 
feree and  must  be  taken  as  prima  facie  evidence 
that  a  preference  was  intended,  unless  the  debt- 
or or  transferee  can  show  that  the  debtor  was 
at  the  time  ignorant  of  his  insolvency,  and  that 
his  affairs  were  such  that  he  could  reasonably 
expect  to  pay  all  his  debts ;  and  that  a  transfer 
by  an  insolvent  debtor  of  his  property,  or  any 
considerable  portion  of  it,  with  a  view  to  secure 
it  to  one  creditor,  and  thus  prevent  an  equal 
distribution  among  all  his  creditors,  is  a  trans- 
fer in  fraud  of  the  bankrupt  act.  Toof  v.  Mar- 
tin, supra;  Nary  v.  Merrill,  8  Allen  452;  Met* 
calf  V.  Munson,  10  Allen,  491;  Bcammon  v. 
Cole,  supra. 

Knowledge  of  a  given  fact  may  be  proved  by 
circumstances,  even  in  an  ordinary  equity  suit, 
where,  from  the  nature  of  the  pleadings,  the 
testimony  of  a  single  witness,  ^without  [*603 
corroboration  would  not  be  sufficient  to  estab- 
lish the  alleged  fact,  and  if  so,  it  cannot  be 
doubted  that  circumstances  in  a  case  like  the 
present  are  sufficient  to  put  the  respondents  up- 
(m  inquiry,  or  even  to  show  that  they  had  rea- 
sonable cause  to  believe  the  alleged  fact,  that 
the  conveyance  was  made  in  fraud  of  the  bank- 
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rapt  act.  Their  debt  had  been  overdue  for  two 
jears,  and  throughout  that  period  they  had 
pressed  the  insolvent  debtor  for  payment^  both 
in  person  and  through  their  agent,  and  it  is  not 
doubted  that  if  they  had  made  the  least  inquiry 
they  would  have  been  aa  successful  as  his  other 
creditors  were,  a  few  days  later,  in  ascertaining 
Uiat  he  was  hopelessly  insolvent.  Beyond 
doubt  they  knew  that  be  had  mortgaged  his 
new  brick  store  and  lot  to  his  wife's  father,  and 
when  he  finally  c<msented  to  give  them  a  mort- 
gage on  all  or  nearly  all  of  his  real  estate,  they 
were  fair^  put  upon  inquiry ;  and  having  neg- 
lected to  make  such  they  are  justly  chargeable 
with  all  the  knowledge  it  is  reasonable  to  sup- 
pose they  would  have  acquired  if  they  had  p^- 
formed  their  duty  as  required  by  laiv. 
Decree  affirmed. 


699*]  *Ew  parte  In     the  Matter  of  THE 
UNITED  STATES,  Petitioner. 

(See  S.  C.  16  Wall.  699-703.) 

Court  of  Olaims  may  grant  new  trial  after  de- 
cision in  this  court — mandamus  to  compel  it 
to  hear  motions. 

The  coart  of  claims  may  hear  a  motion  for  and 
frant  a  new  trial,  on  the  ground  of  material  evi- 
oence  discovered  since  its  Judgment,  although  the 
caae  has  been  appealed  to  and  affirmed  by  this 
court,  and  its  mandate  sent  down  to  that  court. 

The  court  of  claims  may  stay  the  payment  of  the 
jotaneot  until  the  motion  for  new  trial  is  decided. 

where  the  court  of  claims  dismissed  such  motion 
for  new  trial  for  want  of  jurisdiction,  this  court  is- 
ned  a  mandamus  commanding  that  court  to  hear 
tod  decide  the  same. 

The  United  States,  by  allowing  this  court  to 
proceed  to  Judgment  on  the  appeal,  did  not  waive 
or  withdraw  such  motions  pending  in  the  court  of 
dalms. 

[No.  11  Orig.] 

Petition  Argued,  Apr,  19,  1872,  Rule  to  show 
cause  and  alternative,  mandamus  ordered 
Apr.  22,  1872,  Return  to  rule  Argued,  Apr, 
i6, 1872,  Mandamus  awarded,  May  6,  1872. 

PETITION  for  mandamus  to  the  Judges  of 
the  Court  of  Claims. 

Beference  is  made  to  Ex  parte  Russell,  13 
Wall.  664,  20  L.  ed.  632. 

Mr.  C.  H.  Hill«  Asst,  Atty.  Oen,,  in  support 
oi  petition. 

Messrs,  C.  H.  Hill»  Asst,  Atty,  Oen.,  and 
Wat.  MeMiol&ael,  in  favor  of  rule  to  show 
cause. 

Mr.  W.  Peiin  Clark,  in  opposition  to  peti- 
tion and  rule  to  show  cause. 

Motion  for  mandamus. 

The  Attorney  General  moves  the  court  here 
for  an  alternative  writ  of  mandamus,  directed 
to  the  said  court  of  claims,  commanding  said 
court  to  hear  and  decide  said  motions  for  a  new 
trial,  and  for  stay  of  payment  of  judgment  in 
the  case  of  Russell  v.  U.  8,,  or  in  default  there- 
of, Ur  show  cause  to  the  contrary,  at  a  time  to 
be  named  by  this  court. 

RuU  to  show  cause,  April  22,  1872. 

Eg  parte  in  the  matter  of  the  United  States. 

On  consideration  of  the  petition  for  an  alter- 
native writ  of  mandamus  in  this  cause,  and  of 
the  arguments  of  counsel  thereupon  had,  as  well 
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in  support  of  as  against  the  same;  it  is  now  here 
ordered  by  the  court  that  a  rule  issue  to  the 
judges  of  the  court  of  claims  requiring  them  to 
show  cause  on  Thursday,  the  25tb  inst.,  why 
un  alternative  writ  of  mandamus  should  not  is- 
sue directing  them  to  hear  and  decide  certain 
motions  for  a  new  trial,  and  for  stay  of  pay- 
ment of  judgment  in  the  case  of  Russell  v. 
United  States,       Per  Mr.  Chief  Justice  Chase. 

Answer  of  the  Judges  of  the  Court  of  CUUms  to 
the  rule  to  show  cause. 

In  answer  to  the  Rule  of  the  Supreme  Court 
of  the  United  States,  in  the  ahove  matter,  made 
Apr.  22,  1872,  requiring  the  judges  of  the  court 
of  claims  to  show  cause,  on  Thursday,  the  25th 
instant,  why  an  alternative  writ  of  mandamus 
should  not  issue,  directing  them  to  hear  and  de- 
cide certain  motions  for  a  new  trial,  and  for 
stay  of  payment  of  judgment,  in  the  case  of 
Russell,  Petitioner,  v.  U.  S.,  the  imdersigned, 
the  Chief  Justice  and  Judges  of  the  said  court 
of  claims,  respectively  submit  to  the  Honorable, 
the  Supreme  Court  of  the  United  States,  the  f  ol- 
lowing  statement  of  the  facts  connected  with  the 
motions  specified  in  said  rule,  and  the  action  of 
the  court  of  claims  and  the  judges  thereof,  in 
reference  to  the  first  named  of  said  motions : 

June  1,  1871,  the  Assistant  Attorney  General 
of  the  United  States  filed  in  the  said  court  of 
claims,  on  behalf  of  the  defendants,  a  motion 
for  a  new  trial  in  the  case  of  Russell  t.  U.  S., 
and  assigned  as  a  ground  for  said  motion  that 
fraud,  wrong  and  injustice  had  been  done  in  the 
premises,  in  this :  that,  for  a  part  of  the  amount 
for  which  judgment  had  been  rendered  by  this 
court  in  favor  of  said  Russell,  the  receipt  in 
full  had  been  found  in  the  office  of  the  third 
auditor  of  the  treasury,  which  receipt  had  come 
to  the  knowledge  of  the  Attorney  General  after 
the  rendition  of  said  judgment. 

Sep.  18,  1871,  the  Assistant  Attorney  (Jen* 
era!  filed  in  the  clerk's  office  of  the  court  a  spec- 
ification of  additional  reasons  for  a  new  trial  in 
support  of  the  motion  filed  by  him  June  1, 1871, 
as  aforesaid;  one  of  which  specifications  indi- 
cated that,  owing  to  a  variance  between  the 
original  depositions  filed  in  the  cause  by  the 
claimant  and  the  printed  copies  thereof,  upon 
which  the  judgment  was  rendered  in  favor  of 
said  Russell,  the  said  judgment  was  largely  in 
excess  of  the  amount  which  the  said  Russell 
should  have  recovered,  as  appeared  from  the  ac- 
tual evidence  in  the  case,  which  variance  had 
come  to  the  knowledge  of  the  Attorney  General 
after  the  rendition  of  said  judgment  in  favor  of 
said  Russell;  and  the  other  of  said  specifica- 
tions averred  that  it  appeared,  from  the  orig- 
inal receipts  on  file  in  the  office  of  the  third 
auditor  of  the  Treasury,  and  from  original  re- 
ports on  file  in  the  office  of  the  quartermaster 
general,  copies  of  which  receipts  and  reports 
were  filed  with  said  specifications,  that  the 
steamer  J.  H.  Russell  was  not  seized  or  im- 
pressed into  the  service  of  the  United  States,  as 
alleged  by  said  Russell  and  as  this  court  found, 
but  was  employed  by  the  United  States  simply 
as  a  common  carrier ;  and  that  the  said  Russell 
had  been  paid  in  full  for  the  service  of  said  boat 
during  the  time  covered  by  the  judgment;  and 
that  said  receipts  and  reports  first  came  to  the 
knowledge  of  the  Attorney  General  after  the  ren- 
dition of  said  judgment  in  favor  of  said  Russell. 
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Nov.  22, 1871,  the  said  motion  for  a  new  trial 
haying  been  argiied  on  behalf  of  the  defendants 
in  support  of  it,  and  on  behalf  of  the  said  Rus- 
sell against  it,  before  the  court  composed  of 
Drake,  Chief  Justice,  and  Loring,  Peck  and 
Nott,  Judges,  was  submitted  to  the  court. 

In  conference  thereon  the  said  judges  were 
equally  divided  in  opinion ;  but  the  majority  of 
them  did  not  authorize  any  judgment  to  be  en- 
tered in  open  court  upon  the  motion ;  nor  was 
any  such  judgment  rendered. 

Dec.  11,  1871,  while  the  said  motion  was  still 
pending  in  conference  before  the  judges  to 
whom  it  had  been  submitted,  the  Assistant  At- 
tomi^  General  filed  amotion  in  open  court  to  re- 
mand the  said  moticm  for  a  new  trial  to  the  law 
docket  for  a  re-argument;  and  on  the  13th  day 
of  said  month,  it  was  ordered  by  a  majority  of 
the  court  that  a  re-argument  of  the  motion  for 
a  new  trial  should  be  granted;  whereupon 
Judges  Peck  and  Nott  dissented,  and  Jud^e 
Nott  read  in  open  court  and  placed  on  file  the 
following  opinion,  giving  reasons  for  their  dis- 
sent: 

"The  defendant's  motion  for  a  new  trial  in 
this  case  was  argued  before  and  submitted  to 
four  of  the  judges  of  this  court  for  their  deci- 
sion. It  was  also  stated  on  the  argument  by  the 
counsel  for  the  claimant,  and  conceded  by  the 
counsel  for  the  defendants,  that  the  Supreme 
Court  had  afi&rmed  the  judgment  of  this  court. 
Subsequently,  and  while  the  motion  was  still 
undetermined,  an  oral  suggestion  was  made  by 
702*]  the  Assistant  Attorney  General  *that 
the  case  be  remanded  and  heard  before  a  full 
bench,  the  only  legal  reason  assigned  being  the 
decision  of  the  Supreme  Court  affirming  the 
judgment  of  this  court.  The  counsel  for  the 
claimant  objected,  on  the  ground  that  the  deci- 
sion of  the  Supreme  Court  had  been  known  and 
was  announcea  on  the  hearing.  The  suggestion 
of  the  Attorney  General  was  not  a  motion,  ac- 
cording to  the  rules  of  this  court,  but  it  was 
subsequently  reduced  to  writing  and  filed. 

"We  are  of  the  opinion  on  these  facts  that 
the  final  judgment  of  this  court,  affirmed  by  the 
Supreme  Court,  is  property  which  cannot  be 
taken  away  except  by  proceedings  in  the  form 
of  law,  and  that  it  should  be  protected  by  the 
full  discharge  of  our  judicial  duty;  that  the 
four  judges  who  heard  the  motion,  constituted 
a  tribunal  which  can  alone  decide  it,  and  Uiat  it 
is  the  right  of  the  parties  to  have  it  decided  by 
them;  that  the  fifth  member  of  the  court,  who 
did  not  hear  it,  and  to  whom  it  was  not  sub- 
mitted, can  take  no  part  in  its  disposition;  that 
the  suggestion  of  the  Assistant  Attorney  Gen- 
eral presents  no  legal  or  just  groimd  for  order- 
ing a  re-argument;  and  that  the  defendant's 
motion  for  a  new  trial  is  uniust,  inequitable 
and  contrary  to  the  intent  of  both  the  statute 
and  the  common  law,  and  it  must  be  denied. 

"We  are  also  of  the  opinion  that  this  deci- 
sion by  moiety  of  the  four  judges  constituting 
the  tribunal  that  heard  the  motion,  and  to 
which  it  was  submitted,  does,  ipso  facto,  deny 
the  motion,  according  to  the  constant  and  in- 
variable practice  of  this  court  and  of  the  Su- 
preme Court;  and  that,  on  its  rendition,  an 
order  should  be  entered  by  the  court  denying 
the  motion." 

Dec.  12,  1871,  the  attorney  of  said  Russell 
produced  in  open  court  the  mandate  of  the  Su- 
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preme  Court  of  the  United  States,  affirming 
the  jud^^it  rendered  by  this  court  in  favor 
of  said  Kussell,  and  the  same  was  ordered  by 
this  court  to  be  placed  on  file. 

Jan.  29,  1872,  the  said  motion  for  the  new 
trial  came  up  before  a  full  bench  of  this  court 
for  re-aivument,  when  a  majority  of  the  court 
decided,  for  the  reasons  stated  in  the  following 
order  entered  on  the  record  of  the  court,  that 
the  said  motion  should  be  dismissed;  the  Chief 
Justice  and  Loring,  Ju4ge,  dissenting. 

obdeb. 

"In  this  case  it  was  ordered  that  the  defend- 
ant's motion  for  a  new  trial  be  dismissed  for 
want  of  jurisdiction,  because,  since  the  same 
was  made,  the  mandate  <^  the  Supreme  Court 
had  been  filed  affirming  the  judgment  of  the 
court  in  this  case,  and  be<^use  two  of  the  four 
judges  before  whom  the  motion  waa  argued, 
and  to  whom  it  was  submitted  on  the  2l8t  of 
November,  1871,  have  heretofore  roideiced  and 
filed  their  decision  that  the  motion  be  denied 
upon  the  merits." 

Since  the  making  of  this  order,  no  acticm  has 
been  taken  by  this  court  in  reference  to  said 
motion  for,  a  new  triaL 

*The  reasons  assigned  in  said  order  [*703 
against  the  jurisdiction  of  this  court  to  hear 
and  determine  said  motion  are  the  only  causes 
which  the  majority  of  the  court  have  to  show 
why  the  alternative  mandamus  should  not  issue 
from  the  Supreme  Court  in  this  case. 

In  regard  to  the  motion  for  stay  of  payment 
of  judgment  in  the  case  of  said  Russell,  whidi 
was  filed  by  the  Assistant  Attorney  G^eneral,  oa 
behalf  of  the  defendants,  on  the  ilth  of  No- 
vember, 187 1,  the  imdersigned  respectfully  state 
that  no  action  has  at  any  time  been  taken  by 
this  court  in  relation  thereto,  and  it  is  now  on 
the  files  of  this  court  undecided.  It  was  a  mo- 
tion to  stay  payment  of  said  judgment  pending 
the  said  motion  for  a  new  trial,  and  the  As- 
sistant Attorn^  General  has  not  heretofore 
called  it  up  for  hearing. 

AprU  24, 1872. 

C.  D.  Drake, 
Edw.  G.  LoBii7a, 
E.  Peok, 

Chables  C.  Nott, 
Sam.  Millioak. 

And  the  imdersigned  for  themselves  give 
these  additional  reasons  against  the  rule :  that 
the  defendants,  by  voluntarily  arguing  their 
appeal  in  the  Supreme  Court,  after  having 
made  their  several  motions  in  the  court  of 
claims,  which  they  did  not  proceed  to  argue  in 
apt  time,  and  by  allowing  the  Supreme  Court 
to  proceed  to  judgment  thereon  while  their  mo- 
tions in  the  court  of  claims  were  still  pending, 
were  guilty  of  experimenting  upon  the  deci- 
sions of  both  courts  in  a  manner  prejudicial  to 
the  Olds  of  public  justice;  and  that  the  course 
pursued  by  them  in  the  Supreme  Court  while 
their  motions  in  the  court  of  claims  were  still 
pending,  must  be  deemed  a  withdrawal  of  those 
motions  from  the  latter  court;  and  that  it  was 
against  the  course  of  justice  for  the  defendants 
to  subject  the  claimant  to  the  ^q>ense  and  risk 
of  a  needless  trial  in  the  Supreme  Court. 

E.  Peck, 
Chables  C.  Nott. 
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FINAL  OBDEB  OF  THE  COUBT. 

This  cause  came  on  to  be  heard  on  the  peti- 
tion and  return  to  rule,  and  was  argued  by 
ooimsel;  on  consideration  whereof  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
t  writ  of  peremptory  mandamus  issue  from  the 
court  directed  to  tne  Judges  of  the  court  of 
elaims,  requiring  and  commanding  tiiem  to  hear 
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and  decide  certain  motions  for  a  new  trial,  and 
to  stay  payment  of  judgment  in  the  case  of  Rus* 
sell  y.  United  States,  13  Wall.  664,  20  L.  ed. 
474. 

Returnable  on  the  28th  day  of  October,  A. 
D.  1872. 

Per  Mr.  Chief  Justice  Cl&ase. 
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NOTE. 


The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  oflRcial 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

P.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
taret  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Keports.  and  the 
citations  of  sucli  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  ni't  to  the  number  of 
♦ho  oase. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  a«  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions. 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 

oniversal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  darte  of  tlie  preparation 
•f  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Atl.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
H.  E.  Northeastern  Reporter, 
H.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clekr  and  familiar  to 

•Q  who  are  accustomt'd  to  the  use  of  legal  reports  and  text-books. 

Editob. 
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Principal  and  anrety.-^  Where  obligee  on  bond  was  without  no- 
tice, and  there  was  nothing  to  put  him  on  inquiry,  the  bond  being 
regular  on  its  face,  sureties  cannot  defeat  recovery  on  ground  that 
they  signed  upon  condition  that  they  were  not  to  be  bound  unless 
bond  was  executed  also  by  others,  pp.  4-5. 

This  important  principle  has  been  applied  in  the  following  citing 
cases:  Butler  v.  United  States,  21  Wall.  274,  22  L.  615,  and  Mutual 
life  Ins.  Ob.  v.  Wilcox,  8  Blss.  199,  P.  0.  9,979,  both  holding  signer, 
as  surety,  of  blank  government  bond,  already  signed  by  principal, 
is  bound,  though  latter  inserts  a  larger  sum  than  that  agreed  upon 
and  procures  worthless  sureties;  Veach  v.  Bice,  181  U.  S.  818,  83 
li.  171,  0  8.  Ct.  789,  that  signatures  of  sureties  were  unauthorized, 
will  not  constitute  a  defense  as  to  those  executing  bond  without 
being  misled;  Moses  v.  United  States,  166  U.  S.  582,  584,  41  L. 
1123,  1124,  17  8.  Ct  686,  687,  where  bond  was  rejected  as  not  bear- 
ing seals,  and  was*  taken  away  by  principal  and  returned  with 
proper  seals,  it  wiU  be  presumed  that  they  were  attached  with  the 
consent  of  the  sureties;  American,  etc.,  Ck>.  v.  Murray,  1  Fed.  Gas. 
622,  holding  obligors  not  liable  where  they  deliver  bond  to  agent  of 
obligee  upon  condition  that  be  obtain  other  signatures,  which  is 
not  done;  Wallace  v.  Wilder,  13  Fed.  715,  holding  that  fraudulent 
representations  of  principal  are  no  defense  to  surety  against  obligee: 
Joyce  T.  Ck)ckrill,  92  Fed.  840,  holding  breach  of  condition,  not 
known  to  receiver  accepting  note  from  payee,  will  not  relieve 
surety;  State  v.  Churchill,  48  Ark.  441,  3  S.  W.  359,  holding,  where 
name  of  surety  is  erased,  the  alteration  puts  obligee  upon  notice; 
State  V.  Wallis,  57  Ark.  73,  20  S.  W.  812,  that  those  who  have  not 
signed  it  are  named  as  sureties  in  the  bond,  is  held  to  give  notice 
of  the  existence  of  the  condition;  Tldball  v.  Halley,  48  Cal.  613,  and 
Cooper  T.  De  Mainville,  1  Colo.  App.  19.  27  Pac.  86.  where  sureties 
sign  with  understanding  that  others  shall  sign,  a  delivery  to  obligee 
without  such  signatures  does  not  relieve  signers;  as  also  in  Lewis 
V.  Board  of  Commissioners,  70  6a.  495,  496,  498.  Carroll  Co.  v. 
Buggies,  69  Iowa,  278,  275,  58  Am.  Rep.  225,  227,  28  N.  W.  592,  593, 
Oarter  t.  Moulton,  51  Kan.  14,  87  Am.  St  Bep.  262,  82  Pac.  684, 
20  li.  B.  A.  811,  Doorley  t.  Farmers,  etc.,  Co.,  4  Kan.  App.  07, 
46  Pac  196,  Brown  t.  Probate  Judge,  42  Mich.  504,  4  N.  W.  196, 
Btate  T.  Potter,  68  Ho.  227,  21  Am.  Bep.  449,  Butsell  t.  Freer,  56 
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N.  T.  71,  72,  Fowler  t.  :AUen,  32  S.  0.  287,  10  S.  B.  060,  7  L.  R.  A. 
747»  Jordan  t.  Jordan,  10  Lea,  131,  4S  Am.  Rep.  209,  Dun  v.  (Bar- 
rett, 03  Tenn,  658,  42  Am.  St  Rep.*  942,  27  S.  W.  1013,  Nash  t. 
Pngate,  24  Gratt  21fl^,  18  Am.  Rep.  647,  Nash  t.  Fugate,  32  Gratt 
607,  84  Am.  Bep^  788,  Lyttle  t.  Oozad,  21  W.  Va.  200,  and  Belden 
V.  Hnrlbnt,  04  Wis.  566,  568,  570,  69  N.  W.  358,  850,  37  L.  R.  A* 
855,  856,  all  holdi^  likewise;  Mathls  v.  Morgan,  72  Ga.  529,  531, 
53  Am.  Rep.  850,  851,  holding  surety  not  discharged,  though  sig- 
nature to  be  ohtilned  was  a  forgery;  Comstock  v.  Gage,  91  IlL 
335,  rejecting  evidence  of  condition  that  another  was  to  sign  as 
co-surety,  there  being  no  offer  to  show  that  this  was  known  to 
obligee;  CJhicago  t.  Gage,  95  IIL  613,  35  Am.  Rep.  185,  one  signing 
bonds  In  blank  gives  Implied  authority  to  fill  them;  Hodge  v. 
F^umers'  Bank,  7  Ind.  App.  07,  84  N.  E.  124,  holding  power  to  fill 
blanks  in  previously-signed  note,  does  not  include  power  to  make 
alterations;  Taylor  v.  King,  73  Iowa,  157,  5  Am.  St  Rep.  669,  34 
N.  W.  776,  and  Benton  Go.  Say.  Bank  v.  Boddicker,  105  Iowa,  554,  67 
Am.  8t  Rep.  816,  76  N.  W.  633,  45  L.  R.  A.  326,  and  n.,  both  holding 
sureties  not  relieved  because  bond  was  delivered  in  violation  of  the 
conditions;  Harris  v.  Regester,  70  Md.  123,  16  Atl.  390,  and  Berkey 
V.  Judd,  34  Minn.  394,  26  N.  W.  5,  both  holding  surety  estopped 
from  shoviring  that  he  signed  bond  upon  an  express  understand- 
ing with  principal,  that  another  surety  would  sign;  Thomas  v. 
Bleakle,  186  Mass.  571,  reasserting  rule;  White  t.  Duggan,  140 
Mass.  20,  54  Am.  Rep.  439,  2  N.  B.  Ill,  holding  surety  signing  pro- 
bate bond  tai  blank,  is  liable,  though  principal  Inserts  a  larger  sum 
than  that  agreed  upon;  Fourth  Nat  Bank  v.  Olney,  63  Mich.  62, 
see  29  N.  W.  515,  holding  party  estopped  from  making  defense  that 
he  signed  upon  condition;  State  v.  McGonlgle,  101  Mo.  362,  20 
Am.  St  Rep.  612,  18  8.  W.  759,  8  L.  R.  A.  738,  where  Cou:  fy  Court 
accepts  bond  with  knowledge  of  erasure  of  name  of  surety,  other 
sureties  will  not  be  bound;  Gay  v.  Murphy,  134  Mo.  107,  56  Am. 
St  Rep.  501,  84  S.  W.  1093,  where  bond  contained  an  implied  prom^ 
ise  that  principal  would  sign  before  delivery,  his  failure  to  do  so 
released  sureties;  Ney  v.  Orr,  2  Mont  563,  holding  sureties  not 
liable  upon  bond  not  signed  by  principal,  where  obligee  had  notice, 
from  face  of  bond;  Cutler  v.  Roberts,  7  Neb.  9,  29  Am.  Rep.  373, 
holding  surety  discharged  where  there  was  anything  to  apprise 
obligee  of  conditions;  Hagler  v.  State,  31  Neb.  149,  28  Am.  St  Rep. 
517,  47  N.  W.  694,  holding  erasure  of  name  of  one  surety  releases 
all  not  consenting;  Ordinary  v.  Thatcher,  41  N.  J.  L.  405,  32  Am. 
Rep.  226,  holding  guardian's  bond  binding,  although  third  surety 
failed  to  execute  as  guardian  had  promised;  Humphreys  v.  Finch, 
97  N.  O.  808,  2  Am.  St  Rep.  295,  1  S.  E.  872,  holding  principal  es- 
topped to  deny  authority  of  agent  as  against  bona  fide  holder: 
SnlUvan  v.  Williams,  48  S.  O.  508,  512,  513,  21  S.  B.  650,  651,  662, 
holding  sureties  estopped  from  showing  that  names  of  the  par^ 
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ners  were  forged  wben  bond  was  delivered  (see  dissenting  opin- 
ion, p.  522,  21  S.  E.  655);  Board  of  Bd.  v.  Sweeney,  1  S.  Dak.  W9, 
36  Am.  St  Rep.  778,  48  N.  W.  304,  holding  official  bond  In  which 
name  of  officer  appears  as  principal,  bnt  which  Is  not  executed  by 
him,  is  prima  facie  Invalid;  McFarlane  v.  Howell,  16  Tex.  Civ. 
App.  248,  43  S.  W.  316,  if  obligee  has  notice  of  stipulation  that  bond 
Is  not  to  take  effect  unless  another  surety  signs  it,  this  will  con- 
stitute a  defense  for  surety;  Bopp  v.  Hansford,  18  Tex.  Civ.  App. 
347,  45  S.  W.  748,  holding  surety  bound,  if  judge  does  not  under- 
stand that  his  signing  is  conditional,  regardless  of  any  agreement 
with  the  guardian;  King  Co.  v.  Ferry,  5  Wash.  546,  34  Am.  St 
Rep.  888,  32  Pac.  542,  19  L.  R.  A.  506,  holding  sureties  liable,  though 
name  of  one  surety  has  been  substituted  by  erasure,  incapable  of 
being  detected;  Campbell  v.  Rotering,  42  Minn.  116,  43  N.  W.  796, 
6  L.  B.  A.  280,  and  n.,  holding  one  executing  a  bond  may  be  liable 
though  his  name  does  not  appear  In  the  body  of  it  Cited  In  28 
Am.  Dec.  681,  25  Am.  Rep.  709,  710.  54  Am.  Rep.  441,  82  Am. 
Dec.  763,  note,  and  63  Am.  St  Rep.  328,  note. 

Distinguished  in  United  States  v.  O'NeiU,  19  Fed.  670,  holding 
two  sureties  discharged  where  name  of  third  surety  was  altered 
with  knowledge  of  obligee. 

EstoppeL—  Whenever  an  act  or  statement  cannot  be  contradicted 
without  fraud  or  injury  to  others  influenced  thereby,  there  is  an 
estoppel,  p.  4. 

Cited  in  The  Ottumwa  Belle,  78  Fed.  644,  holding  libellant  es* 
topped  to  claim  a  larger  sum  than  that  stated  to  purchaser  of  ves* 
sel;  Henderson  ▼.  Lemly,  79  N.  O.  172,  holding  indorser  estopped 
from  showing  Inflrmitles  In  bond. 

Miscellaneous.—  Misclted  in  Dorian  t.  Glty  of  Shreveport  28  Fed. 
292. 

16  Wan.  6-16.  21  L.  272,  LYNDB  v.  THE  COUNTY. 

Counties.— Where  question  submitted  to  voters  was,  whether 
a  special  tax  should  be  levied  annually,  for  not  more  than  ten  years, 
for  building  a  courthouse,  it  implied  a  permission  to  borrow  money, 
and  to  issue  negotiable  bonds,  p.  12. 

This  principle  has  been  applied  In  Cause  t.  ClarksvIUe,  5  Dill. 
181,  F.  C.  5,276,  holding  valid  bonds  to  borrow  money  to  repair 
wharves  and  streets,  issued  under  general  grant  In  charter;  Car- 
penter  t.  Buena  Vista  Co.,  5  Dill.  559,  F.  C.  2,429,  holding  that 
coonties  of  Iowa  can  issue  negotiable  securities  for  borrowed  money 
for  public  improvements,  if  previously  authorized  by  a  vote  of  the 
people;  Dorian  v.  Shreveport  28  Fed.  292,  holding,  where  bond 
was  issued  by  municipality  for  work  done,  an  assignee'  in  good 
faith  may  recover  thereon,  though  corporation  had  never  been 
specifically  empowered  to  Issue  negotiable  paper;  Parker  v.  Bd.  of 
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Supenrison,  106  N.  T.  410,  IS  N.  B.  311,  holding  power  conferred 
upon  supervisors  to  borrow  money  and  execute  obligations  there- 
for»  was  not  restricted  to  a  single  exercise  thereof. 

Distinguished  In  Wells  v.  Supervisors,  102  U.  S.  681,  632,  26  L, 
124,  holding,  as  statute  contemplated  no  delay  In  raising  money, 
no  Implication  of  a  power  to  borrow  can  arise;  Claiborne  CJo.  v. 
Brooks,  111  U.  8.  409,  28  L.  473,  4  S.  Ot  493,  holding  power  given 
county  In  Tennessee  to  erect  a  courthouse,  etc.,  does  not  authorize 
the  Issue  of  commercial  paper  as  security  for  debt  so  contracted; 
Green  v.  Dyersburg,  2  Fllpp.  492,  P.  C.  5,756,  holding  that  there  is 
no  implied  power  In  a  municipality  to  Issue  negotiable  bonds  in 
payment  of  an  authorized  debt;  Deland  v.  Platte  Co.,  54  Fed.  836, 
holding  that  County  Court  was  not  authorized  to  issue  county 
bonds  In  behalf  of  the  taxable  inhabitants  in  payment  of  subscrip- 
tion of  railway  aid  bonds;  Bxchange  Bank  v.  County  of  Lewis, 
28  W.  Ya.  296,  holding  that  action  of  county  In  borrowing  money 
for  the  erection  of  Its  courthouse  was  unauthorized. 

Counties.— Where  county  oflScer,  designated  by  law  to  decide 
whether  preliminary  requisites  to  Issuing  of  bonds  have  been  com- 
piled with,  does  so  certify,  his  decision.  In  absence  of  fraud  or  col- 
lusion, is  final,  as  respects  bona  fide  bondholders,  p.  13. 

This  principle  has  been  applied  In  following  citing  cases:  Com- 
missioners, etc  V.  January,  94  U.  8.  206,  24  L.  112,  holding  bonds, 
when  Issued,  if  they  recite  such  performance  of  conditions,  are, 
In  hands  of  a  bona  fide  holder  for  value,  binding  upon  the  county; 
as  also  in  County  of  Warren  v.  Marcy,  97  U.  8.  104,  24  L.  980, 
County  of  Macon  t.  Shores,  97  U.  8.  279,  24  L.  890,  Orleans  v. 
Piatt,  99  U.  8.  683,  25  L.  406,  Lyons  v.  Munson,  99  U.  8.  686,  25  L. 
461,  Pana  v.  Bowler,  107  U.  8.  540,  27  L.  428,  2  8.  Ct  713,  8herman 
Co.  V.  Simons,  109  U.  8.  738,  27  L.  1094,  3  8.  Ct.  504,  Carpenter  v. 
Buena  Vista  Co.,  6  DHL  560,  F.  C.  2,429,  Demlng  v.  Houlton,  64 
Me.  262,  18  Am.  Rep.  258,  and  Fulton  v.  Town  of  Biverton,  42  Minn. 
397,  44  N.  W.  258,  all  holding  the  same;  County  of  Moultrie  v. 
Fairfield,  105  U.  8.  374,  26  L.  947.  holding  that  recovery  on  cou- 
pons could  not  be  defeated  on  ground  that  in  order  to  pay  princi- 
pal and  Interest  and  the  county  expenses,  the  assessment  must 
exceed  the  limitation  imposed  by  Constitution  adopted  after  vote 
was  taken,  but  before  their  delivery;  McKee  v.  Vernon  Co.,  3  DllL 
213,  F.  O.  8,851,  where  ofi^cer  substituted  engraved  bonds,  county 
afterwards  paying  interest,  plea  of  non  est  factum  was  not  sus- 
tainable; National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
792,  27  U.  8.  App.  244,  holding  board  estopped  by  recitals  from 
setting  up  defense  of  non-compliance  with  constitutional  require- 
ment; Jefferson  Co.  t.  Truss,  85  Ala.  492,  6  So.  89,  holding  execu« 
tive  orda*  annulling  contract  of  hiring  of  convicts  not  subject  to 
review  by  courts;  JefTerson  Co.  v.  Lewis,  20  Fla.  1007,  holding 
recitals  In  record  of  commissioners  estopped  county  to  deny  that 
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le  WaU.  16-32,  21  L.  268,  VOORHBBS  v.  BONBSTBBL. 

Bqnity  will  not  grant  afflrmative  relief  upon  ground  of  fraud,  nn- 
leas  it  be  made  a  distinct  allegation  in  bill,  so  that  it  may  be  put 
in  Issne  by  the  pleadings,  p.  29. 

Oited  and  principle  applied  in  Bradley  y.  Converse,  4  Gliff.  375. 
F.  O.  1,775,  declaring  that  no  decree  can  be  founded  upon  matters 
not  in  issue  between  the  parties;  Bartol  v.  Walton,  92  Fed.  14, 
holding  that  in  suit  to  rescind  subscription  to  stock  for  fraud,  the 
facts  constituting  the  fraud  must  be  stated;  Southall  v.  Farish,  85 
Ta.  410,  7  S.  B.  537,  1  L.  R.  A.  644,  and  n.,  holding  that  no  relief 
can  be  Imsed  upon  bill  not  charging  fraud,  and  specifying  wherein 
it  consists. 

Equity  cannot  decree  against  denials  in  answer,  on  testimony 
•f  single  witness,  p.  80. 

Cited  in  Hill  t.  C  R.  Ryan  Grocery  Co.,  78  Fed.  25,  41  U.  S.  App. 
714,  holding  that  two  instruments  were  to  be  regarded  as  distinct. 
and  that  tmst  deed  was  valid. 

Husband  and  wife.—  In  New  Tork,  married  woman  may  manage 
her  separate  property  through  the  agency  of  her  husband,  without 
subjecting  it  to  claims  of  his  creditors;  and  application  of  a  por 
tion  of  income  to  his  support  will  not  impair  her  title,  p.  31. 

Reaffirmed  In  Aldridge  v.  Muirhead,  101  U.  S.  399,  25  L.  1014. 
Hyde  t.  Fr«y,  28  Fed.  823,  Tresch  v.  Wirtz,  84  N.  J.  Bq.  130,  and 
Trapnell  t.  Conklyn,  87  W.  Va.  252,  88  Am.  St  Rep.  40,  16  S.  £. 
674.  Cited  and  principle  applied  in  Lorlllard  y.  Standard  Oil  Co.. 
18  Blatchf.  201,  2  Fed.  904,  holding  married  woman,  sole  owner 
of  patent,  need  not  Join  husband  in  suit  for  infringement; 
Johnson  T.  Christie,  79  Mo.  App.  61,  wife  can  make  husband 
her  agent,  and  the  profits  are  not  subject  to  his  debts;  Talcott  t. 
Arnold,  54  N.  J.  Bq.  578,  85  Atl.  585,  heading  that  business  was  the 
husband's  and  snbject  to  his  debts.  Cited  in  78  Am.  Dec.  634, 
note,  that  creditor  of  husband  cannot  subject  to  his  demand  im- 
provements on  wife's  land  made  by  him  without  any  participation 
by  her  In  any  intentional  wrong. 

16  Wan.  83^88^  21  L.  46S,  THB  COMMBRCB. 

Oolllaion.—  Steamer  held  at  fault  for  failure  to  keep  out  of  way 
9i  sailing  Teasel,  p.  85. 

Cited  in  The  Golden  Grove,  13  Fed.  688,  to  point  that  it  is  the 
duty  of  sailing  Teasel  to  h<dd  her  course  until  danger  is  imminent 

Collision.—  When  both  lower  courts  agree  as  to  amount  of  dam- 
ages, frmn  collision,  their  condusions  will  not  be  set  aside  without 
satisfactory  OTidenoe  that  they  were  mistaken,  p.  36. 
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tain  to  tbe  Uqnor  trafQc,  and  regulations  as  to  the  persons  to  whom 
Uquor-seUing  licenses  might  be  granted,  have  been  sustained, 
Trageser  t.  Gray,  78  Md.  257,  260,  25  Am.  St  Rep.  592,  594,  20  Atl. 
907,  008,  9  Ii.  R.  A.  785,  786,  and  n.;  so  also  an  act  making  lessors 
of  property  on  which  liquor  sold  liable  for  damages  done  by  one 
Intoxicated,  Bertholf  t.  O'Reilly,  74  N.  Y.  522,  30  Am.  Rep.  334; 
the  dispensary  system  of  selling  liquor  has  been  sustained,  State 
▼.  Aiken,  42  S.  O.  235,  20  S.  B.  226,  overruling  McCullough  v.  Brown, 
41  S.  O.  241,  19  S.  B.  470,  23  L.  R.  A.  419,  Plumb  v.  Christie,  lf« 
Ga.  606,  80  S.  B.  763,  42  L.  R.  A.  186,  and  Guy  v.  Commissioners,  122 
N.  C.  474,  29  S.  B.  772;  as  also  a  law  enacting  penalties  for  selling 
liquor.  State  ▼.  Hodgson,  66  Vt  145,  28  AtL  1091;  or  prohibiting  its 
sale.  Well  v.  Calhoun,  25  Fed.  872.  And  see  Garrett  v.  flayer,  47 
La.  Ann.  630,  17  So.  243.  The  syllabus  principle  has  also  been  reliHl 
upon  in  upholding  ordinances  abating  privy  vaults  within  a  city, 
Sprigg  y.  Garrett  Park,  89  Md.  409,  43  Atl.  814,  Harrington  v.  Board 
of  Aldermen,  20  R.  I.  338,  88  Atl.  3,  38  L.  R.  A.  311,  and  n.;  regulat- 
ing livery-stables  In  a  city.  State  v.  Beajtie,  16  Mo.  App.  137.  ^t. 
Louis  T.  Russell,  116  Mo.  254,  22  S.  W.  471,  20  L.  R.  A.  726,  and  n. ; 
ordinances  prohibiting  deposit  of  garbage,  Ex  parte  Casin^llo,  62  Cal. 
540;  prohibiting  disinterment  of  dead,  In  re  Wong  Yung  Quy,  0 
Sawy.  447,  2  Fed.  629;  licensing  hackmen  and  regulating  their  con- 
duct at  railway  stations,  Chillicothe  v.  Brown,  88  Mo.  App.  616; 
requiring  removal  of  powder  magazines  from  city  limits,  although 
previous  location  thereof  was  authorized  by  city,  Davenport  v. 
Richmond  City,  81  Va.  642,  59  Am.  Rep.  697;  in  upholding  statutes 
prohibiting  payment  of  coal  miners  in  scrip,  and  regulating  weigh- 
ing of  coal.  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  812,  15  S.  B. 
1008,  17  L.  R.  A.  388;  prohibiting  Sunday  freight  trains,  Norfolk, 
etc^  B.  R.  V.  Commonwealth,  93  Va.  756,  57  Am.  St.  Rep.  832,  24 
8.  B.  889,  84  L.  B.  A.  107;  respecting  Sunday  observance  generally, 
Swann  v.  Swann,  21  Fed.  302;  assessing  lands  for  drainage  pur- 
poses, Zigler  V.  Menges,  121  Ind.  103,  16  Am.  St.  Rep.  360,  22  N.  E. 
784;  upholding  legislative  regulation  of  piping  of  natural  gas.  Jamie- 
son  V.  Indiana,  etc.,  Oil  Co.,  128  Ind.  564,  579,  28  N.  E.  79,  84,  12  L. 
R.  A.  655,  and  see  p.  660;  upholding  tax  on  venders  of  Police 
Gazette,  and  similar  papers,  Thompson  v.  State,  17  Tex.  App.  258; 
regulating  practice  of  medicine  and  surgery,  Eastman  v.  State,  109 
Ind.  279,  58  Am.  Rep.  401,  10  N.  E.  97;  excluding  cattle  from  neigh- 
boring State,  where  disease  prevalent,  St.  Louis,  etc.,  Ry.  v.  Smith, 
20  Tex.  Civ.  App.  469,  40  S.  W.  681;  prescribing  terms  on  which  for- 
eign insurance  companies  might  do  business.  Swing  v.  Munson,  191 
Pa.  St  580,  71  Am.  St  Rep.  589,  48  AtL  844;  prohibiting  unusual 
traffic  within  two  miles  of  religious  meeting.  State  v.  Cate,  58  N. 
H.  241;  requiring  tenement-houses  in  New  York  to  be  supplied  with 
water  on  each  floor.  Health  Department  v.  Rector,  145  N.  Y.  89, 
tf  Am.  St  Rep.  581,  39  N.  B.  835,  27  L.  R.  A.  713;  requiring  regis- 
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tration  of  dairymen  and  inspection  of  stock.  State  t.  Broadbelt, 
89  Md.  586,  48  AU.  775,  45  L.  B.  A.  438;  requiring  State  registratiop 
of  letters-patent  by  vendors  of  patent  rights,  BreckbiU  t.  Randall. 
102  Ind.  529,  52  Am.  Rep.  696,  1  N.  B.  363;  upholding  law  reQniring 
corporations  to  redeem  their  scrip  and  store  orders  in  cash,  Harbison 
y.  Knoxyille  Iron  Co.,  —  Tenn.  — ,  68  S.  W.  960;  statute  upholding 
game  law,  and  prohibiting  importation  of  game  out  of  season, 
Magner  v.  PM>ple,  97  IlL  386.  Blsewhere  the  right  of  a  city  to 
grant  ezclusive  right  to  remove  dead  animals  on  its  streets,  unless 
removed  by  owner  within  twelve  hours,  has  been  upheld  as  police 
regulation,  National  Fert  Co.  v.  Lambert,  48  Fed.  461;  as  also 
law  punishing  bankers  taking  deposits  when  insolvent,  Baker  v. 
States  54  Wis.  871,  878,  12  N.  W.  14,  15.  The  dissenting  opinion  in 
Leisy  V.  Hardin,  185  U.  S.  128,  34  L.  139,  10  S.  Ct  691,  relies  upon 
the  syllabus  holding,  but  the  court  declared  a  State  prohibition  law 
void  as  to  sale  of  liquor  in  original  package  by  importer.  Cited,  argu- 
endo. United  States  v.  Boyer,  85  Fed.  435,  discussing  limitations  of 
police  and  commerce  powers;  Cory  v.  Carter,  48  Ind.  346,  17  Am. 
Rep.  750,  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  661, 
29  L.  520,  6  8.  Ot  258,  Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  666. 
40  L.  846,  16  &  Ct  710,  and  Capital  City  Gas  Co.  v.  Des  Moines,  72 
Fed.  825.  See  the  following  notes:  1  Am.  St.  Rep.  644,  36  Am.  Dec 
884,  23  Am.  Rep.  218,  42  Am.  Rep.  457,  and  62  Am.  Dec  639. 

Distinguished  in  Georgia  Packing  Co.  v.  Macon,  60  Fed.  777,  22 
Ia.  R.  A.  777,  avoiding  ordinance  maldng  discriminating  regulations 
against  importers  of  meat  Not  followed  in  State  v.  Indiana,  etc, 
Min.  Go,  120  Ind.  580,  22  N.  B.  779,  6  L.  R.  A.  583,  and  n.,  holding 
State  may  not  prohibit  carrying  of  natural  gas  to  another  State; 
American  Fert  Co.  v.  Board  of  Agriculture,  43  Fed.  613,  holding 
license  exacted  of  importer  of  fertilizer,  not  justifiable  as  police 
regulation;  In  re  Tie  Loy,  11  Sawy.  477,  26  Fed.  614,  annulling  ordi- 
nance prohibiting  laundry  within  a  city. 

Constitutioiial  law.— Police  power  is  exclusive  in  the  several 
States,  p.  68. 

Cited  in  Western  U.  T^.  Co.  v.  Pendleton,  95  Ind.  16,  48  Am. 
Rep.  696,  upholding  law  penalising  failure  to  send  telegraph  mes- 
sage; Phelps  V.  Racey,  60  N.  Y.  16,  19  Am.  Rep.  144,  upholding  State 
game  law. 

Constitutioinal  law.— Louisiana  statute  of  1869,  granting  to  a 
corporation  exclusive  slaughter-house  and  stock-landing  privileges, 
in  New  Orleans  and  vicinity,  for  twenty-five  years,  regulating  prices 
to  be  charged  therein  and  prohibiting  maintenance  of  similar  works 
by  others,  is  a  valid  exercise  of  the  police  power,  the  monopoly 
thereby  created  is  not  forbidden  by  the  thirteenth  or  fourteenth 
amendments,  pp.  61-82. 

The  effect  of  this  decision  was  subsequently  much  modified.  In 
1879.  Louisiana  declared  by  its  Constitution  then  adopted,  that  tint 
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monopoly  features  of  the  Slanghter-Honse  Ck>mpaii7*8  charter  were 
a  nullity,  and  that  police  Juries  of  the  several  parishes  should  have 
power  to  regnlate  the  slaughtering  business.  Thereupon  other 
slanghter-honses  were  authorized  within  the  limits  of  the  Crescent 
Company's  monopoly,  and  the  Supreme  Court  by  a  nnanimons  judg- 
ment  sostalned  the  validity  of  this  annihilation  of  the  Crescent  Com- 
pany's ezdnslye  rights,  Botchers'  Union  Co.  v.  Crescent  City  Co., 
Ill  U.  8.  747,  748,  28  L.  586,  587,  4  8.  Ct  652,  654,  reversing  S.  C,  4 
Woods,  97,  9  Fed.  745  (and  see  Crescent,  etc,  Co.  v.  Butchers'  Union, 
120  U.  8.  142),  80  L.  615,  7  8.  Ct  478,  Darcantel  v.  81aughter-Hou86 
Co.,  44  La.  Ann.  640,  11  So.  241,  Putnam  v.  Ruch,  56  Fed.  417,  Cres- 
cent City,  etc.,  Co.  v.  New  Orleans,  33  La.  Ann.  939.  The  concur- 
rence of  the  judges  dissenting  in  the  Slaughter-House  Cases,  went 
upon  the  ground  that  the  mon<^K>ly  feature  of  the  original  charter 
bad  been  void  ab  Initio,  the  remaining  judges,  adhering  to  the  theory 
that  It  was  valid  when  granted,  declared  that  the  State,  neverthe- 
less, had  power  to  abrogate  the  stipulation  at  any  time.  This  was 
upon  ttie  theory  that  one  legislature  had  not  the  power  thus  to  bind 
Its  successors,  or  even  itself,  when  the  administration  of  the  State's 
power  of  police  was  concerned.  The  view  which  seeks  thus  to 
reconcile  the  two  decisions,  absolves  the  State  from  the  embarrass- 
ment of  an  Irrepealable  contract,  creating  a  monopoly,  but  still 
affirms  the  power  of  the  State  to  grant  an  exclusive  right  to  carry 
<m  an  otherwise  lawful  business.  It  substitutes  an  exclusive 
license,  terminable  at  will,  for  an  irrevocable  monopoly,  yet  It  still 
involves  the  proposition  that  the  legislature  may  validly  prohibit 
the  slaughtering  business  to  all,  save  Its  licensees,  create  a  monopoly 
by  licensing  only  designated  persons,  or  terminate  It  by  according 
the  license  freely  to  all  proper  applicants.  There  is  a  wide  difference 
between  a  license '  available  to  all  and  a  license  available  to  one 
only.  The  former  Is  a  common  incident  to  the  exercise  of  the 
powers  of  taxation  and  police.  The  latter  creates  a  monopoly, 
which  the  prevailing  opinion  In  the  principal  case  Justified  as  also 
a  proper  Incident  of  the  police  power,  and  the  dissenting  opinion 
condemned  in  vigorous  terms. 

Several  citing  cases  have  relied  upon  the  doctrine  under  discus- 
sion in  upholding  municipal  contracts,  granting  exclusive  rights, 
such  as  gas  or  electric-light  privileges  within  a  city.  Crescent  City 
Co.  V.  New  Orleans  Co.,  27  La.  Ann.  147,  St  Louis  v.  Gas-Light  Co., 
5  Mo.  App.  504,  and  New  Orleans  Gas  Co.  v.  La.  Light  Co.,  115  U. 
a  668,  669,  20  L.  523,  6  8.  Ct  262,  Contra,  Citizens'  Gas  Co.  v.  Louis- 
ville Gas  Co.,  81  Ky.  273,  Grand  Rapids  Co.  v.  Grand  Rapids,  etc., 
G.  Co,  88  Fed.  669,  St  Louis  Gas  Co.  v.  St  Louis  Co.,  16  Mo.  App. 
70,  73;  and  exclusive  garbage  contracts.  Sanitary,  etc..  Works 
V.  California  Reduction  Co.,  94  Fed.  700,  State  v.  Orr,  68  Conn.  110, 
36  AtL  771,  84  L.  B.  A.  282,  and  Coombs  v.  MacDonald,  43  Neb.  634, 
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Cited,  but  not  followed,  In  Robertson  v.  Baldwin,  165  U.  8.  282, 
41  L.  717,  17  S.  Ct  329.  seamen  may  be  required  to  finish  out  the 
term  of  their  shipping  articles. 

Constitutional  law.—  In  Interpreting  thirteenth,  fourteenth  and 
fifteenth  amendments.  It  is  necessary  to  consider  their  purpose,  and 
the  evil  to  be  remedied;  these  were  the  freedom  and  protection  of 
the  negro  race,  p.  72. 

Cited  and  relied  upon  in  Strauder  v.  West  Virginia,  100  U.  S.  306^ 
25  L.  665.  reversing  S.  C,  11  W.  Va.  810,  27  Am.  Rep.  614,  holding 
State  law  prohibiting  negro  jurors,  void;  Ohio  Valley  Ry.  v.  Lander, 
—  Ky,  — ,  47  S.  W.  349,  upholding  separate  railway  coach  law; 
Frasher  t.  State,  3  Tex.  App.  268,  30  Am.  Rep.  133.  upholding  Texas 
law,  making  marriage  of  white  and  black  a  felony;  Felkner  t. 
Tlghe,  89  Ark.  356,  43  Am.  Rep.  276,  sustaining  law,  prohibiting 
carrying  of  all  except  navy  pistols;  Goger  v.  North,  etc.  Packet 
Co.,  87  Iowa,  158,  steamboat  company's  rule  excluding  blacks  from 
dining  table,  is  unenforceable.  Approved,  arguendo,  in  Caldwell 
T.  Wilson,  121  N.  C.  469,  28  S.  B.  561,  United  States  v.  Cruiksliank, 
1  Woods,  321,  P.  C.  14,897,  Attorney-General  v.  Abbott,  —  Mich.  ~, 

80  N«  W.  381,  dissenting  opinion  in  In  re  Hall.  50  Conn.  133,  47 
Am.  Rep.  627,  ClvU  Rights  Cases,  109  U.  S.  36,  44,  27  L.  848,  854, 
8  S.  Ot  40,  45,  and  dissenting  opinion  In  Bx  parte  Virginia,  100  U. 
8.  345,  25  L.  679.  See  note  on  fourteenth  amendment,  25  Am.  St. 
Rep.  871;  also  62  Am.  St  Rep.  169. 

Distinguished  in  Plessy  v.  Ferguson,  168  tJ.  S.  543,  41  L.  258,  16 
S.  Ct  1140,  upholding  separate  coach  law.  Qualified  in  Holden  v. 
Hardy,  169  U.  S.  382,  42  L.  787,  18  S.  Ct  884,  holding  amendment 
not  restricted  to  protection  of  negroes. 

dtlEens.— First  section  of  fourteenth  amendment,  declaring  all 
persons  bom  In  United  States,  citizens,  was  intended  to  establish 
the  citizenship  of  the  negro.  It  also  establishes  a  citizenship  of  the 
United  States  distinct  from  citizenship  of  individual  States,  pp. 
72,  78. 

Cited  and  principle  relied  upon  in  Cory  v.  Carter,  48  Ind.  349,  IT 
Am.  Rep.  752,  upholding  separate  schools  for  negro  and  whites; 
Smith  T.  Du  Bose,  78  6a.  433,  6  Am.  St  Rep.  267,  white  man  may 
make  testamentary  provision  for  black  paramour;  Smoot  v.  Ken- 
tucky, etc,  Ry.,  13  Fed.  343,  holding  void  act  of  Congress  compell- 
ing railroad  to  let  negroes  ride  in  white  coaches;  In  re  Rodiguez, 

81  Fed.  862,  Mexican  may  be  naturalized;  Elk  v.  Wilkins.  112  U. 
S.  101,  28  L.  646,  5  S.  Ct  45,  Indian  is  not  a  citizen,  though  severed 
from  tribal  relation;  Marshall  v.  Donovan,  10  Bush,  687,  688,  up- 
holding law,  under  which  only  whites  voted  on  school  Improve* 
ments;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  676,  42  L.  900, 
18  &  Ct  467,  affirming  71  Fed.  385,  holding  Chinese  children  bom 
here,  United  States  citizens;  City  of  Minneapolis  v.  Reum,  56  Fed. 
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581*  12  U.  8.  App.  446,  though  State  confer  many  rights  9i  citizen- 
ship, alien  is  still  such  until  naturalization.  Cited  in  Boyd  v.  Thayer, 
143  U.  S.  160,  36  L.  109,  12  S.  Ot  381,  arguendo.  See  note  on  who 
are  aliens,  84  Am.  Dec.  212. 

OitizenB.— First  section  of  fourteenth  amendment,  declaring  all 
persons  bom  or  naturalized  in  United  States  "  subject  to  the  Juris- 
diction thereof,"  citizens,  was  intended  to  exclude  children  of  min- 
isters, consuls,  and  subjects  of  foreign  States,  bom  within  United 
States,  p.  78. 

Criticised  and  distinguished  in  United  States  v.  Wong  Kim  Ark. 
169  U.  8.  678,  679,  42  L.  901,  18  S.  Ct  468,  see  dissenting  opinion 
contra,  p.  724,  42  L.  917,  18  S.  Ct  485,  holding  chUdren  of  Chinese 
subjects,  bom  here.  United  States  citizens. 

Constitutional  law.—  Fourteenth  amendment,  guaranteeing  priTi> 
leges  and  immunities  "  of  citizens  of  the  United  States,'*  means  only 
privileges  and  immunities  incident  to  citizenship  of  the  United 
States  as  distinguished  from  citizenship  of  the  several  States. 
Hence,  though  Louisiana  statute  gave  slaughter-house  business  of 
New  Orleans  to  a  monopoly,  no  privileges  or  immunities  of  na- 
tional citizenship  are  thereby  abridged,  and  this  portion  of  the 
amendment  is  not  infringed,  pp.  74-80. 

In  the  Civil  Rights  Cases,  the  operation  of  the  amendment  was 
further  restricted  by  the  declaration  that  the  laws  which  Congress 
might  pass  in  carrying  it  into  effect,  must  be  confined  to  corrective, 
rather  than  direct  legislation.  Accordingly  the  provisions  of  the 
civil  rights  act  of  1875,  prohibiting  discriminations  against  the  negro 
in  inns,  places  of  public  amusement,  etc.,  were  annulled,  notwith- 
standing vigorous  dissent.  Civil  Rights  Cases,  109  U.  S.  47,  54,  27  L. 
851,  854,  3  8.  Ot  47,  54,  United  States  v.  Washington,  4  Woods,  * 
362,  20  Fed.  682,  charge  to  grand  Jury,  80  Fed.  Cas.  1006,  and  see 
Civil  Rights  Bill,  1  Hughes,  549,  F.  C.  2,774;  and  revised  statutes, 
section  6519,  punishing  a  conspiracy  to  deprive  any  persons  of  the 
equal  protection  of  the  laws  was  declared  invalid.  United  States  v. 
Harris,  106  U.  S.  638,  27  L.  298,  1  S.  Ct  608. 

The  syllabus  doctrine  haa  been  approved  and  followed  by  later 
cases.  In  reliance  upon  it,  separate  schools  for  black  and  white 
have  been  declared  within  the  legislative  power  of  the  States,  un- 
embarrassed by  the  fourteenth  amendment  Board  of  Bducation  v. 
Tlnnon,  26  Kan.  17,  Cory  v.  Carter,  48  Ind.  850,  860,  17  Am.  Rep. 
758,  768,  People  v.  Gallagher,  98  N.  Y.  447,  449,  46  Am.  Rep.  237, 
288^  Lehew  v.  Bmmmell,  108  Mo.  550,  28  Am.  St  Rep.  897,  15  S. 
W.  766,  11  L.  B.  A.  829,  and  Martin  v.  Board  of  Bducation,  42  W. 
Va.  616,  26  S.  B.  849.  So  a  private  school,  though  recipient  of  mu- 
nicipal aid,  may  lawfully  exclude  colored  pupils,  Clark  v.  Maryland 
Inst,  87  Md.  663,  41  AtL  130;  and  the  State  may  provide  separate 
coaches  for  black  and  white.  Cully  v.  Baltimore,  etc.,  R.  R.,  1 
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Hughes,  539,  P.  0.  8,466.  Ohio  V.  Ry.  v.  Lander,  —  Ky.  — ,  47  S.  W. 
849,  and  Plessy  v.  Ferguson,  163  U.  S.  543,  41  L.  258,  16  S.  Ct.  1140. 
The  States  may  validly  prohibit  marriages  between  black  and  white, 
Bz  parte  Kinney,  3  Hughes,  13,  14,  F.  C.  7,825,  and  Frasher  v. 
State,  3  Tex.  App.  271,  30  Am.  Rep.  136.  The  right  to  practice  as  at- 
torney Is  not  a  privilege  or  immunity  of  national  citizenship,  hence 
a  State  court  Judgment  disbarring  an  attorney  is  not  Impeachable 
as  an  abridgement  thereof,  Phllbrook  v.  Newman,  85  Fed.  142;  and 
the  State  may  declare  only  white  male  citizens  qualified  to  become 
attorneys.  In  re  Taylor,  48  Md.  32,  33,  30  Am.  Rep.  453.  454;  or  only 
male  citizens.  Brad  well  v.  State,  16  Wall.  139,  21  L.  445.  Nor  is 
the  right  to  sell  liquor  a  privilege  incident  to  citizenship  of  the 
United  States,  Bartemeyer  v.  Iowa,  18  Wall.  133.  21  L.  931  (and 
see  dissenting  opinion,  pp.  135,  141),  21  L.  931,  933,  State  v.  Brad- 
ley, 26  Fed.  291;  although  the  right  to  import  it  in  original  pack- 
ages is  such,  Tuchman  v.  Welch,  42  Fed.  557.  It  has  been  held  also 
that  trial  by  jury  is  not  a  right  which  States  may  not  abridge, 
Caldwell  v.  Wilson,  121  N.  G.  459,  28  S.  B.  558;  and  that  a  statute 
providing  for  trial  by  jury  of  eight  persons,  was  valid.  State  v. 
Bates,  14  Utah,  299,  47  Pac.  79,  43  L.  R.  A.  43.  and  n. 

The  following  citing  cases  also  affirm  and  rely  upon  the  syllabus 
lioldtng:  Fox  v.  Territory,  2  Wash.  Ter.  802,  5  Pac.  606,  and  State 
V.  GaU,  121  N.  a  647,  648.  28  S.  B.  518,  both  upholding  State  regula- 
tions prerequisite  to  the  practice  of  medicine;  Wright  v.  State,  88 
Md.  442,  41  AtL  798,  upholding  law  prohibiting  sale  of  oleomar- 
garine; Miller  V.  Texas.  153  U.  S.  539,  88  L.  813,  44  S.  Gt  876,  Texas 
law  inrohlbltlng  carrying  of  concealed  weapons  is  valid;  McPherson 
T.  Blacker,  146  U.  S.  37,  86  L.  878,  IB  S.  Gt  11.  So  also  is  Michigan 
law  respecting  manner  of  election  of  presidential  electors;  In  re 
Kemmler,  136  U.  8.  448.  34  L.  524.  10  S.  Gt  934,  upholding  New 
York  election  law;  United  States  v.  Anthony,  11  Blatchf.  204,  F.  G. 
14.459,  as  also  law  under  which  only  male  citizen  could  vote;  Stale 
T.  Judge,  89  La.  Ann.  137,  58  Am.  Rep.  772,  773.  note.  1  So.  440, 
441.  nphc^dlng  Sunday  law;  Plunkard  v.  State,  67  Md.  869,  10  Atl. 
227,  snstalnlng  State  bastardy  law,  providing  for  support  of  white 
bastards  only;  Short  v.  State,  80  Md.  401,  31  AtL  323.  29  L.  R.  A. 
413,  and  n.,  upholding  State  poll  tax;  People  v.  Loeffler,  175  IlL 
610.  51  N.  B.  793,  sustaining  civil  service  provisions  of  municipal 
corporation's  laws;  State  v.  Peel,  etc..  Goal  Co.,  36  W.  Va.  826.  15 
8.  B.  1008,  17  L.  B.  A.  893,  sustaining  law  regulating  payment  or 
coal  miners,  etc;  Gommon wealth  v.  Vrooman,  164  Pa.  St  314.  44 
Am.  St.  Rep.  605,  80  Atl.  218,  25  L.  R.  A.  252.  upholding  act  for- 
bidding issuance  oi  fire  insurance  policies  without  corporate  charter 
authority;  Green  v.  State,  73  Ala.  32,  85,  87,  but  holding  allegation 
that  sheriff  wrongfully  excluded  negroes  from  grand  Jury  list  not 
within  the  fourteenth  amendment;  United  States  v.  Gruiksbank,  92 
U.  S.  649.  23  li.  590,  holding  Indictment  charging  conspiracy  to  de- 
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prive  Africans  of  rights  of  national  citizenship,  defectire,  because 
too  general;  Kinneen  v.  Wells,  144  Mass.  498,  59  Am.  Rep.  106,  11  N. 
B.  919,  holding  privilege  of  voting,  one  incident  to  State  citizenship; 
Ex  parte  Plessy,  45  La.  Ann.  87,  11  So.  951,  18  L.  R.  A.  648,  and  n., 
holding  fourteenth  amendment  created  no  new  rights.  Cited  also 
In  dissenting  opinion  in  Bx  parte  Virginia,  100  U.  S.  864,  865,  25  L. 
685,  686,  majority  holding  valid,  provision  of  civil  rights  act  of 
1875,  punishing  the  exclusion  of  negroes  from  jury  lists;  Neai  v. 
Delaware,  103  U.  S.  406,  26  L.  577,  majority  refusing  removal  of 
cause  to  Federal  court  on  mere  allegation  that  negroes  were  not 
allowed  as  Jurors,  in  absence  of  showing  that  the  State  law  so  pro- 
Aided,  or  was  interpreted.  See  dissenting  opinion  in  O'Neil  v.  Ver- 
mont, 144  U.  S.  361,  36  L.  466,  12  S.  Ct  707,  discussing  what  are 
privileges  or  immunities  of  national  citizenship;  also  dissenting 
opinion  In  United  States  v.  Wong  Kim  Ark,  169  U.  S.  723,  42  L. 
917,  18  S.  Gt  485,  arguendo.  Approved,  arguendo,  in  United  States 
V.  Sanges,  48  Fed.  84,  holding  bad  an  indictment  under  Federal 
statute,  punishing  conspiracy  to  deprive  of  equal  protection  of  the 
laws;  Boyd  v.  Thayer,  148  U.  S.  160,  86  L.  109,  12  S.  Ct  381,  and 
Davidson  v.  New  Orleans,  96  U.  S.  100,  24  L.  618;  also  Brenham  v. 
Water  CJo.,  67  Tex.  565,  4  S.  W.  155,  denying  city's  power  to  make 
exclusive  water  contract;  United  States  v.  Judges  of  Election,  1 
Hughes,  605,  507,  F.  C.  16,086,  right  to  vote  is  not  protected  by 
fourteenth  amendment. 

Distinguished  in  dissenting  opinion  in  Butchers'  Union  v.  Ores- 
cent City  Co.,  Ill  U.  S.  764,  28  L.  589,  4  S.  Ct.  658,  holding  privileges 
and  immunities  belonging  to  citizens  of  every  free  government 
comprehended  by  phrase.  Bxplained  in  Green  v.  State,  73  Ala.  37, 
supra. 

Ck>n8titutional  law.—  Privileges  and  Immunities  of  citizens  of  the 
States  include  those  which  are  fundamental,  protection  by  govern- 
ment, with  right  to  acquire  and  possess  property  of  every  kind  and 
pursue  and  obtain  happiness  and  safety,  subject  to  governmental 
restraints  exerted  for  the  general  good,  pp.  76,  97,  117. 

Cited  approvingly  in  People  v.  LoefBer,  175  111.  609,  51  N.  B.  793, 
upholding  civil  service  law  respecting  municipal  affairs;  Burdlck 
V.  People,  149  111.  611.  41  Am.  St.  Rep.  337,  36  N.  B.  951,  24  L.  R.  A, 
156,  and  n.,  upholding  law  against  sale  of  scalped  railroad  tickets; 
Parrotf  s  Chinese  Case,  6  Sawy.  372,  1  Fed.  504,  annulling  law 
prohibiting  employment  of  Chinese  by  corporations;  Ritchie  v.  Peo- 
ple, 165  IlL  112,  46  Am.  St  Rep.  325,  40  N.  B.  458,  29  L.  R.  A.  84, 
declaring  void,  act  prohibiting  employment  of  females  more  than 
eight  hours  daily;  State  v.  Scougal  3  S.  Dak.  70,  44  Am.  St  Rep. 
767,  51  N.  W.  863,  15  L.  R.  A.  485,  and  n.,  annulling  statute  restrict- 
ing banking  to  corporations;  Oummings  v.  Wingo,  81  S.  O.  435,  10 
S.  B.  110,  upholding  act  requiring  security  for  costs  from  non-resi- 
dents. 
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Constltational  law.—  Federal  guaranty,  entitling  citizens  of  each 
State  to  privileges  and  immunities  of  citizens  of  several  States, 
created  no  rights,  bnt  merely  guaranteed  the  same  measure  of  rights 
to  each,  p.  77. 

Cited  and  principle  applied  in  People  v.  Lowndes,  130  N.  Y.  463, 
29  N.  B.  752,  query  whether  State  may  not  discriminate  in  favor  of 
its  own  citizens  as  respects  its  oyster  beds;  Bliss's  Petition,  63  N. 
H.  135,  State  cannot  withhold  peddler's  license  from  citizen  of  an- 
other State;  Cory  v.  Carter,  48  Ind.  345,  17  Am.  Rep.  749,  upholding 
law  respecting  separate  schools  for  black  and  white;  United  States 
V.  Harris,  106  U.  S.  643,  27  L.  295,  1  S.  Ct.  613,  annulling  Federal 
statute  punishing  conspiracy  to  deprive  persons  of  equal  protection 
of  the  laws;  Blake  v.  McOlung,  172  U.  S.  252,  19  S.  Ct.  170,  holding 
Tennessee  act,  preferring  resident  creditors  of  corporation,  void  on 
this  ground;  United  States  v.  Patrick,  54  Fed.  350.  arguendo;  In 
re  Morgan,  —  Colo.  — ,  58  Pac.  1079,  arguendo;  Bingartner  v.  Illinois 
Steel  Co.,  94  Wis.  77,  88.  59  Am.  St.  Rep.  861,  866,  68  N.  W.  666, 
668,  84  L.  B.  A.  506,  508,  holding  citizen  of  another  State  has  same 
right  to  maintain  action  in  domestic  tribunal  on  cause  arising  else- 
where, as  a  domestic  citizen;  State  v.  Holden,  14  Utah,  87,  46  Pac. 
759,  37  L.  B.  A.  106,  upholding  eight-hour  mining  labor  law. 

Constltational  law.— Privileges  and  immunities  of  national  citi- 
zenship include  right  to  go  to  seat  of  government  and  transact  busi- 
ness with  it,  right  of  free  access  to  its  seaports,  right  to  demand 
care  and  protection  of  the  government  when  on  high  seas  or  in 
f<»ieign  State,  and  others,  pp.  79,  80. 

Cited  In  United  States  t.  Patrick,  54  Fed.  848,  right  of  search  by 
rerenue  officers  is  a  right  secured  by  national  laws;  United  States 
T.  Wong  Kim  Ark,  169  U.  S.  727,  42  L.  918,  18  S.  Ct.  487,  dissenting 
opinion,  arguendo;  Marshall  v.  Donovan,  10  Bush,  689,  arguendo. 

Constitittlonal  law.— Louisiana  statute  giving  slaughtering  busi- 
ness of  New  Orleans  to  a  monopoly  and  prohibiting  it  to  others,  is 
not  void  as  a  deprivation  of  property  vdthout  due  process  of  law. 
pp.  80,  81. 

Cited,  arguendo,  In  Caldwell  t.  Wilson,  121  N.  C.  459,  28  S.  B. 
568,  and  Davidson  v.  New  Orleans,  96  U.  S.  100,  24  L.  618;  also  Stiit© 
T.  Sponaugle,  46  W.  Ya.  424,  32  S.  B.  287,  48  L.  B.  A.  732,  holding 
what  was  due  process  of  law  in  a  State  before  the  amendment,  con- 
tinued so;  People  v.  Budd,  117  N.  Y.  13,  16  Am.  St  Bep.  468,  22 
N.  B.  674,  6  lb  B.  A.  565,  and  n.,  remarking  that  prior  to  fourteenth 
amendment  this  was  not  a  Federal  question.  Biiscited  in  Lawton 
V.  Stede,  162  U.  S.  188,  88  L.  389,  14  8.  Ct  601,  on  this  point 

Ccmstitational  law.— Guaranty  of  equal  protection  of  laws  In 
fourteenth  amendment,  was  designed  to  protect  the  newly-emanci- 
pated negroes  from  discrimination,  and  probably  no  State  action 
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irporatlons:  People  v.  Olllson.  106 
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law  problblt- 
glft,  price  or 
)21,  enjotnlng 
nslneSB;  Iiow 
183,  59  ?).  W. 
3arr  t.  BsBex 
g  labor  uoloD 
98  N.  T.  386. 
biting  sale  of 
.   People,   147 

142.    BDDIllllDf: 

kly;  Parrott'i! 
w   probiblttn? 

17  N.  W.  893. 

i   states,   per 

109.   12  S.  Ct 


!7. 

mtb  Carolina 
f  suffrage;  In 
rdloance  pn>- 
'  Iron  Co.,  — 
V.  Barton,  — 
g  corporation 

of  dtsablUtles 
eentb  amend- 

CMl  Eight* 
l?ax  Cases,  18 

and  Railroad 
Um  T,  Terrt- 
ntallT  also  In 
nd  Topeka  v. 
I  a.    MlBdted 


8TATB. 
tUeoB  of  CMfe 
d  States,  doea 
1  of,  p.  138. 


ou  U.  8.  UeporU.  10  WalL  130-142 


;bt  to  admlBBlon  to  practice  tn  courti 
nlty  or  prtvUege  of  national  dtlien  of 
1  of  State  court  In  refnalnf^  to  admit 
not  violate  foarteenth  amendment,  pp. 

id  In  In  re  Lockwood.  IM  U.  S.  117,  38 
ig  that  It  was  for  the  State  court  to  de- 
Lre  admitted  to  practice  law  In  tbat 
»  n.  B.  S88,  42  L.  788.  IS  S.  Gt.  885, 
I  regulating  bonra  of  labor  In  mines; 
1  Blatcbf.  206.  F.  G.  14.459,  boldlng  tbat 
Blng  under  State  Constitution;  United 
holding  right  to  testify  before  a  Federal 
trence  from  private  Indtvlrtnals  Is  not 
tea  Constitution;  Pbilbroot  t.  Newman, 
indgment  of  State  conrt,  dUbarrlsg  an 
Im  of  any  privilege  or  immunity  secured 
United  Statea;  People  ex  rel.  Cot.  Bar. 
— ,  57  Pac  1080,  holding  tbat  attorney 
disbarred,  thoogh  he  paid  bla  fine;  Cor; 
,  IT  Am.  Rep.  749,  750,  and  Lefaew  t. 
I  Am.  St  Rep.  897,  15  S.  W.  T66.  11 
ralld  statute  providing  separate  acbools 
)  Matter  of  Charles  Taylor,  48  Md.  31, 
454,  455.  holding  same  as  cited  case; 
L  AtL  323,  29  L.  B.  A.  414.  and  n.,  holding 
lulaory  labor  on  roads;  Robinson's  case, 
p.  240,  holding  unmarried  woman  not 
r  admission  to  the  bar;  RIcker'a  Petl- 
3,  24  L.  B,  A.  762.  holding  that  a  woman 
France  t.  Tbe  State,  5T  Ohio  St  22,  25, 
State  may  Impose  reasonable  conditions 
e  medicine;  Stnte  v.  DavldEon,  92  Tenu. 
K.  A.  312.  holding  woman  not  eligible 
Basher  y.  The  State,  3  Tex,  App.  273. 
that  marriage  Is  not  a  "  privilege  or 
eenth  amendment;  Hariand  v.  Territory. 
S,  holding  women  not  competent  to  serve 
r,  11  W.  Va.  815,  817.  27  Am.  Rep.  618. 
Itled  to  have  case  renfoved  to  Federal 
men  could  alt  on  Jury  In  State  court; 
'6,  12  N.  W.  16,  holding  constitutional 
liability  upon  banker  taking  depuelts 
Ivency.  Cited  in  63  Am.  Rep.  325,  note 
F  New  York,  refusing  to  admit  a  woman 
872,  note  on  privileges  and  Immunities 
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psrtlcnlu  xppli- 
■.ep.  228. 
25  N.  E.  228.  9 
ration  of  voters 
1  the  Matter  of 
le  Goart,  panlsb- 
[  In  tbe  preseacp 


[•ATES. 

rt7  should   t&ke 

no  p&f  ment  In- 

Ddum  made,  nor 

Dflsesalon  or  de- 

i.  pp.  146-14T. 

.  p.  147. 

,  2e  AtL  1094. 


ho  knew  It  was 
der,  vu  an  act 

Ishment,  and  In 

in  tn  the  foUow- 
3  L.  390.  holding 
Dded  to  protect 
Enote  T.  United 
a  did  not  entitle 
•mned  and  sold; 
Jones  T.  Bd.  of 
ling  that  pardon 
rlcted  tn  a  Fed- 
1.  Rep.  462.  bold- 
en  on  f  raudnlent 
;x.  Cr.  Kep.  408, 
I  served  ont  hla 
Idwards  t.  The 
ling  pardon  of 
ment  by  reaaon 
70,  57  Pac.  Bie; 
ketorm  School  to 
not  an  Infringe- 
ithont  partlcnlar 
U  SU,  12  S.  Ot 


Beports.  16  V(  all.  147-156 

tates,  118  V.  8.  67.  30  L.  98.  S 
not  authorise  the  payment  of 

tee  Bhonid  be  limited  In  their 
jQBtJce,  oppression  or  any  nn- 

12  y.  United  States.  112  U.  8. 
ig  Obineee  reatrlctlon  act;  The 
avy.  KM,  13  Fed.  011,  holding 
DBtrned  In  harmony  with  the 
:  Maine,  22  Fed.  736,  holding 
acts  of  American  Bhlpmaeten 
1,  tbough  legal  by  laws  of  port 
Indlcatlooe.  Lee  Knn  v.  United 
6,  constming  McCreaiy  act  for 

res  claimants  of  proceeds  of 
from  consequences  of  portlcl- 
Ity  of  establishing  their  loyalty 

,  166  U.  S.  426,  39  L.  209,  IB 
the  establishment  of  loyalty  a 
Dg  opinion  In  Sprott  v.  United 
>rlty  holding  that  purchaser  at 
lo  knew  that  purchase  money 
t  in  Court  of  Claims  recover  ttae 
id  and  sold. 

Civil  War  are  under  obligation 
1  may  be  punished  for  giving 

dicb  V.  Hntchlns.  95  U.  8.  212, 
id  here,  giving  aid  to  RebeUIon, 
'entB  of  snch  rebel  government; 
9  U.  8.  eS6,  694,  42  L.  904,  906, 
tram  In  United  States  of  parents 
eta  of  emperor  of  China,  but 
citizen  of  the  United  States, 
e  on  Jurisdiction  over  persona 
cting  antboritlea.  Cited,  wlth- 
r  T.  Fielding,  67  Conn.  IM,  52 
•.  B,  A.  239,  and  n.;  dlsseBtlng 
tates,  16S  U.  8.  242,  41  L.  14*, 
ingress  can  provide  for  severe 
Immigrate,  U  It  provldea  Ua  ■ 


I.  Reports.  16  Wall.  lC6-ITt 

rt  will  Dot  presume  that  order 
cord  wamats  It,  and  caaee  win 
mlt  clalmaitts  to  answer,  and  ta 


[CK  T.  BABTON. 

1  Texas  and  sabseqnent  exten- 

le  to  Ktantee's  attoniey  In  fact, 

;lnal  grantee  might  validly  hav* 

-17L 

i2  D.  S.  860,  26  L.  118,  holding 

before  they  were  selected,  rests 


omenta,  making  ap  the  Mexican 
containing  private  stipulations, 
)eloQg  to  the  archives,  p.  172. 

U.  8.  422,  81  L.  789,  8  S.  Gt 
;,  a  power  of  attorney,  neither 

to.   nor   sealed,    was   a    ralld 


and  Januar?  20,  1840.  the  Inwa 
}.  178. 
Woods,  S89,  F.  O.  fi.996,  holding 

from  holding  lands  In  Texas 
:rament 

rested,  cnnnot  be  divested  by  a 
m  or  solemnities  of  couTeyance, 

120,  holding  title  bond  executed 
not  affected  by  subsequent  act 

t  deed  filed  three  days  before 
eslble  nnder  Texas  act  of  1846, 
1  trial,  p.  176. 

Wall.  282,  22  I.  S46.  rejecting 
I,  but  not  within  th«  prescribed 
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Appeal  and  error. —  Ck)nflrmatlon  of  master's  report,  on  a  refer- 
ence  In  collision  case,  by  Gircnlt  Court,  cannot  be  reviewed  by 
Supreme  Court,  where  there  is  no  certified  copy  of  testimony  In- 
troduced before  him,  and  transcript  does  not  afford  satisfactory 
statement  of  facts  to  enable  court  to  determine  if  there  is  any 
error  in  the  report,  p.  188. 

Towag^. —  Steamer  towing  canal-boat  with  long  hawser,  held 
liable  for  accident  caused  by  tow  swinging  against  a  point,  p.  184. 

Cited  and  principle  applied  in  The  Margaret,  94  U.  S.  497,  24 
L.  147,  holding  that  steamtug,  towing,  is  bound  to  know  the 
channel  of  her  home  port,  and  whether  it  was  safe  to  enter;  In  re 
Humboldt  M.  Assn.,  60  Fed.  443,  and  Humboldt  L.  M.  Assn.  t. 
Ohristopherson,  78  Fed.  248,  44  U.  S.  App.  434,  both  holding  tug  in 
venturing  to  cross  bar  with  tow  under  prevailing  conditions  was 
guilty  of  gross  negligence;  The  Hercules,  81  Fed.  225,  holding 
master  of  tug  should  have  been  placed  on  his  guard  by  a  dis- 
placement of  buoy,  amounting  to  200  feet. 

16  WalL  185-190,  21  L.  810.  SMITH  v.  ADSIT. 

Courts. —  Decision  of  State  court  dismissing  suit  for  want  of 
Jurisdiction,  in  which  party  claimed  sale  had  violated  an  act  of 
Congress,  Is  not  reviewable  in  Supreme  Court,  pp.  188-189. 

Cited  in  Smith  v.  Adsit,  23  WalL  874,  28  L.  116,  holding  Federal 
court  could  not  review  decision  of  State  court  as  to  what  amounts 
to  a  trust. 

Courts. —  Whether  State  court  had  Jurisdiction  of  case  or  not»  Is 
question  ezcluslvely  for  Judgment  of  State  court,  p.  190. 

18  WalL  190-195,  21  L.  296,  BANK  v.  TURNBULL. 

Bemoval  of  causae. —  Statutory  summary  proceeding  to  try  title 
to  personal  property  seized  on  execution,  cannot  be  removed  into 
Federal  courts  under  act  of  2d  of  March,  1867,  p.  195.^ 

The  above  principle  has  been  followed  In  Krippendorf  v.  Hyde, 
110  U.  S.  282,  28  L.  148,  4  S.  Ct  29,  holding  bill  to  restrain  Judg- 
ments or  suits  in  same  court  can  be  maintained  without  reference 
to  the  citizenship  of  the  parties;  Pratt  v.  Albright,  10  Biss.  516, 
519,  9  Fed.  687,  639,  and  Poole  v.  Thatcher,  19  Fed.  51,  both 
holding  Issue  between  plaintlfF  and  garnishee  as  to  indebtedness  of 
latter  to  defendant  in  principal  action  is  not  removable;  In  re 
Sabin,  18  N.  B.  B.  151,  21  Fed.  Cas.  123,  holding  District  Court  has 
jurisdiction  of  controversy  as  to  a  fund  under  control  of  assignee 
in  bankruptcy,  without  regard  to  the  residence  of  parties  in  interest; 
Bang  V.  Shepherd,  20  Fed.  838^  after  Judgment  given  in   State 
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Federal  court  as  against  parties 
;  rtasb  T.  Dtllon,  82  Fed.  2.  bold- 
erty  tahen  under  execution  from 
Id  T.  West.  55  Fed.  864,  boldlng 
>r  Judgment  at  law  la  not  remoT- 
▼.  Spalding,  98  Fed.  286,  holding 
Iver  and  for  a  determlnatloD  of 
original  case.  Is  not  removable; 
[uery,  wbetlier  claim  caee,  as  au- 
able  to  drcnlt  Court;  Beeser  t. 
sgallty  of  flnal  process  of  State 

be  removed  to  Federal  courts; 
.  22,  boldlng  claim  to  property 
t  removable;  Qoodrlch  v.  Hunton. 
r.  Levy,  33  La.  Ana.  1299,  and 
Ue.  62,  all  holding  sntt  to  enjoin 
lurt  Is  not  removable;  Jackson  ▼. 
n  to  review  Judgment  of  State 
[^happen,  86  Md.  644,  89  Atl.  989, 

reapectlng  alimony,  counsel  foes 
VlTler  V.  Hopkins,  llS  Mass.  128, 
igalnst  Insolvent  estate,  pending 
ssloners  of  Probate  Court,  Is  not 

•ratson,  im  V.  3.  287,  26  L.  4IW, 
inght  to  be  protected  against  a 

a  party,  was  removable  under 
>rgla,  etc.,  Co.,  S  Woods.  M6,  627. 
1  Qled  by  counsel,  claiming  Uen 
suit,  was  an  Independent  action 
<nts,  4  Woods,  173,  15  Fed.  482, 

execntlon  because  of  fraud,  te- 
Bnavely,  $4  Fed.  825.  holding  suit 
land  taken  In  name  of  debtor's 
)ayment  of  Judgment  Is  remov- 

Co..  62  Fed.  2.  boldlng  that  bUl 
juld  be  removed;  Bralthwaite  r. 
9,  31  L.  R.  A.  249.  boldlng  action 
stay  of  proceedings  Is  not  a  pro- 

tt  Is  not,  therefore,  within  tbe 
idering  tbe  judgment 

NTZ  V.  NORTHBRN  BANE, 
urcbaser  from  receiver  see  that 
■b  a  receiver  was  appointed;  that 
le  waa  made  under  sncti  autbor- 
and  that  deed  accurately  recites 
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t,  UartlD  T.  Atcblson.  2  Idabo, 
,  78  Va.  557,  Brown  t.  Rauch, 
anett  t,  Nortbern  Tac,  R.  B. 
L  holding  same  aa  cited  case: 

S.  App.  313,  holding  Judgmc^Dt 
ilnst  receiver  without  consent 
udlcata;  Ledoux  t.  T^a  Bee,  83 
slders  legality  of  tax  questlon- 

pi-otectlon;  Va...  etc.,  Iron  Co. 
ding  that  property  In  hands  o( 
inquent  taxes;  Ulnot  r.  Mastln. 
sne  receiver  must  be  obtained 
lap.  873,  i  3;  Cartwrlgbt's  caae, 

1j  an  officer  of  the  court  and 
iBtody  of  the  court;  Gommon- 
dlng  that  omission  of  receiver 
y  borrowed  before  hla  appoln^ 
ed  in  35  Am.  Dec.  720,  note  on 
id  In  Langdon  v.  RaUroad  Co., 

ax,  127  TT.  S.  63S.  32  L.  296,  S 
int  o(  receiver  of  corporation 
Itate  court  from  hearing  appU- 
irder  to  cancel  an  Inscription 
ror  of  corporation;  UcNuIta  r. 
12  8.  Ct.  12.  holding  tbdt  re- 
1S8T,  to  immuultr  from  suit 
ont  permUalon  of  court;  Texas, 
S  L.  832.  12  S.  Ct  007,  holding 
Ictlon  of  action  against  a  re- 
appointing, although  suit  was 
ted;  Central  Tnut  Co.  r.  Bast 
holding,  under  act  of  1887-8, 
enjoin  suit  bro  tight  against 
urlsdictlon;  Lyman  v.  Ccn- 
aCD,  holding  that  action  ma; 
allroad  for  an  Injury  without 

qnltr  may  liave  all  the  powers 
«.  g..  to  me  in  Ua  own  name, 

ind  v.  B.  A  M.  TeL  Co.,  83  Fed. 
pendente  tite,  mortgage  fore- 
I  snbject  certain  real  property 
berg  V.  Jefferlea,  74  Ped.  887, 
r  by  sheriff  to  receiver  Is  a 
ithorlsed  release;  State  t.  Port 


ay.  leWftll. 

lis  Individual  capacltji;  Weed 
'.  a  17,348,  State  lav  author- 
ial part?  In  Interest  gtves  ttie 
1  courts;  Lee  t.  Eaufmaa,  t 
:  conrts  may  take  cognizance 
especiaUj  In  statu  toi^  eject- 
>f  the  government;  Hancock 
loldlng  Mil  filed  aEalnst  land 
le  State;  Tuchman  t.  Welch, 
strain  count;  attorney  trom 

la  not  a  suit  against  the 
9.  4OT,  holding  administrator 
be  the  real  party  In  Interest; 
Idlng  that  ejectment  will  Ue 
8  holding  premises  on  behalf 
a.  y.  Penaacota,  etc.,  R.  R., 
I.  131,  2  L.  R.  A.  506,  holding 

from  promulgating  schedule 
ate;  Blanton  t.  Southern  F. 
at  an  officer  Is  not  neceesarlly 
1  dissenting  opinion  In  Lonls- 
.  2T  L.  456,  457,  458,  2  S.  CL 
tt  cannot  be  sought  against 
olOcera,  to  which  she  Is  not 
arlan,  J.,  pp.  757,  768,  27  L. 
im  Y.  Macon,  etc.,  B.  B.,  109 
lorlty  holding  that  State  wan 
It  be  granted  without  making 
113,  81  L.  232,  8  S.  Ct  187. 

Is  within  tbe  prohibition  of 
a  to  be  determined  by  refer- 
x>rd;  Lowry  t.  Thompson,  20 
lOldlng  action  against  sinking 
It  being  really  agalsst  the 
40  Tex.  570,  majority  holding 

execntlTe  officer  to  perform 

r,  81  L.  223,  8  8.  Ct  173.  hold- 
bitlon  at  the  eleventh  amend' 
erence  to  the  nominal  parties 
T.  Dey  et  aL,  S6  Fed.  860,  I 
a  to  restrain  railroad  commls- 
In  force  a  schedule  of  rates 
idngnlsbed  In  Bd.  of  Public 
ling  that  suite  were  In  effect 
alnable.  Denied  In  Lowry  v. 
18,  146,  holding  action  against 
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■taking  fund  commlaalon  not  maintainable,  It  being  really  against 
tbe  State;  to  same  effect  Id  Water-Power  Co.  t.  Electric  Co..  4S 
B.  0.  168,  20  8.  E.  1007;  disaentlng  opinion  In  BuUer  t.  Ellerbe.  44 
8.  O.  261,  22  a.  E.  426,  majorltr  boldlng  tbat  action  to  reatrain 
comptroller  from  drawing  werranta  la  not  an  action  against  tbe 
8tat& 

Stataa. —  Where  State  governor  and  land  commlBaioner  attempt 
to  sell  State  lands  prerlousl;  granted  to  a  railroad.  In  vlolatioti 
of  the  contrart  with  the  railroad,  they  may  be  enjoined  in  the  Oir- 
enlt  Oonrt  from  so  doing,  pp.  220-222. 

Thla  principle  has  been  cited  and  applied  In  Board  of  Liquida- 
tion Y.  McOomb,  92  V.  8.  Ml,  23  L.  628.  boldlng  tbat  minieterlal 
act  of  officer  may  be  mandamused  or  enjoined,  and  pleading  tb^' 
authority  of  an  nnconstltutlonal  law  Ib  do  defense;  Newton  v.  Coui- 
mlBBloners,  100  D.  8.  560,  2&  L.  711,  boidioK  that  there  was  u» 
stipnlatlon  tbat  county  Beat  should  remiiln  there  in  perpetuity: 
Allen  T.  Baltimore,  etc,  B.  B..  114  U.  S.  315.  2i)  L.  201.  5  S.  Ct. 
927,  granting  injunction  to  prevent  collection  of  taxes  by  distraint 
upon  property  of  railroad,  after  a  tender  of  payment  In  taz-receW 
able  coupons;  Pennoyer  v.  McConnaugby,  140  D.  S.  10.  12,  14,  IS. 
18,  18,  M  L.  868,  866,  867.  868.  U  8.  Ot  701,  702,  703,  704,  holdiUK 
act  of  State  officer  In  cancelling  certificates  for  swamp  lands  may  bf 
enjoined,  when  the  statote  so  directing  Is  unconstitutional;  Beagan 
r.  Fanners'  L..  etc.,  Ca,  154  y.  S.  389,  38  L.  1020,  14  8.  Ct  1051. 
holding  that  Olrcnlt  Court  had  Jurisdiction  of  action  against  State 
railroad  commissioners;  Murdock  v.  Woodson,  2  Dili.  204,  F.  C. 
9,942,  holding  that  Circuit  Court  may  enjoin  officers  of  a  State, 
though  State  be  teal  party  In  Interest;  McComb  v.  Board  of  Llquldn 
tlon,  2  Woods,  63,  F,  O,  8.707,  and  Hancock  v.  Walsh,  3  Woods,  36(1, 
F.  O.  6,012,  holding  tbat  Federal  courts  could  restrain  State  officeri; 
from  Tlolatlng,  under  color  of  a  void  law,  the  contract  of  the  State: 
Loolalana  State  Lottery  Co.  t.  Fltzpatrich,  8  Woods,  260,  F.  C. 
Sjai.  holding  that  officers  of  State  would  be  enjoined  from  Inter- 
fering with  agents  of  the  corporation  for  acts  done  In  tbe  exercise 
of  the  rights  conferred  by  the  charter;  Preston  t.  Walsh,  10  Fed. 
S2D,  828,  holding  same  aa  cited  case;  CbaSralx  t.  Board  of  LlqnldH- 
tlon,  11  Fed.  644,  holding  that  Circuit  Court  can  enjoin  State  officers 
from  diverting  a  fund  collected  by  taxation,  and  set  aside  to  pay 
certain  bonds;  Claybrook  v.  Owensboro,  16  Fed.  304.  holding  that 
Federal  conrta  can  enjoin  State  officers  from  obeying  State  laws 
dedaied  nnconstltutlonal;  Parsons  v.  Marye,  23  Fed.  118.  119.  hold- 
ing that  Circuit  Court  could  enjoin  city  officials  from  refusing  to 
receive  coupons;  Head  v.  Porter,  48  Fed.  483,  484,  holding  that  offi- 
ctr  of  United  States  may  be  sued  for  infringement  of  patent,  though 
bifl  acta  were  performed  under  orders;  President  etc.,  of  Tale  Col' 
lege  V.  Sanger,  B2  Fed.  180.  holding  that  Federal  court  may  tako 
Jnrlsffictlan  of  suit  against  a  State  officer  who.   under  authorlr;? 
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)f  sn  nBconatltutloiial  atatnte,  has  threatened  or  Injured  vented 
rights  of  complainant;  Mltls  t.  Green,  67  Fed.  824,  holding  enlC 
registration  Is  not  a  snlt  agalnet  the 
rel.  Co.  V.  Henderson,  68  Fed.  692,  597, 
ftgalnat  State  auditor;  Mutual  L.  Ine. 
lolding  that  State  Huperintendent  of  In- 
r  Federal  courts:  Lynn  t.  Polk,  8  Lea, 
,  holding  that  officer,  tu  executing  an 
e  restrained  by  bill  quia  timet,  brought 
etc.,  Hy.  Co.  T.  Miller,  19  W.  Va.  416. 
te  may  be  enjoined  from  performing  a 
Joyle.  40  Wla.  210,  213,  214,  215.  hold- 
tie  United  Btates  has  no  Jurisdiction  of 
to  restrain  a  Sta.te  officer  from  reYoklng 
,  Cunningham,  81  Wla.  4S2,  51  N.  W. 
t  that  official  acts  of  secretary  of  State, 
controlled  by  Injunction  or  mandamns. 
turke,  S3  La.  Ann.  S04,  to  point  that 
anity  from  suit:  dissenting  opinion  in 
R^  40  Tex.  585,  majoiity  holding  that 
pel  an  executive  officer  to  perform  a 
W  Tex.  666,  majority  holding  that  man- 
commlasloner  of  general  land  office  to 
;  rarlow  r.  Lea,  8  Fed.  Oaa.  1018,  ll- 

.  Preaton,  109  n.  8. 317,  27  L.  948, 3  S.  Ct 
made  by  parties  contracting  with  State 
lies:  Cunningham  t.  Macon.  109  U.  8. 
atrlctly  limiting  ayllabna  principle;  di$t. 
Coupon  Caaes.  114  U.  8.  336,  29  L,  209, 
lug  collection  of  taxes  by  distraint  upon 
a  tender  of  payment  in  tax- receivable 
In  United  States  v.  Lee,  106  U.  S.  242. 
279,  281.  majority  holding  that  officers 
8,  holding  property  Cor  public  use,  may 
1.  107  n.  S.  725,  27  L.  453.  2  8.  Ot.  139, 
treasury  Is  held  by  her  officers  In  trust, 
annot  control  them;  Hagood  t.  Southern. 
S.  Ct  616,  where  relief  sought  was  af- 
State  officers.  In  performing  an  obllga- 
In  Its  political  capacity;  McOauley  v. 
1,  F.  C.  8,688,  holding  that  action  cannot 
ourt  to  compel  State  officers  to  comply 
the  enforcement  of  Its  laws;  Branch  v. 
B,  888,  F.  a  1.808.  holding  that  Clrcnlt 
«Tee  operating  directly  upon  the  rights 
Inlon  In  CbafFralx  t.  Board  of  Liqulda- 
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roteeted  and  enforced  by  s  coort  ot 

Jones  T.  Slanaon,  33  Fed.  634,  bold- 
'  credltxin  by  IneolTent,  before  fotnc 
id  by  assignee  In  bands  of  any  sab- 
edge,  tbough  tbey  be  boldlng  nnder 
piratloD  of  banknipt's  term.  Oted 
lUboa,  collecting  anthorltles. 
reU«f,  irbere  condition  precedent  la 

D  OtddlngB  V.  Inrarance  Co.,  102  D. 
}.  320,  holding  suit  not  maintainable. 
Is  the  lifetime  of  the  Insured  being 
lanys  liability;  Francis  t.  Demlng, 
ling  that  payment  of  Judgment  waa 
eqnitable  relief  conld  be  glren.    Ses 

mly.  98  Wla  306,  66  N.  W.  267,  hold- 

ilnat  a  penalty,  eren  thangh  It  la  la 

>nt 

nt  will  not  be  enforced  In  an  action 

a  re-entry,  or  something  eqnlralest 

I  Bnch  T.  Bock  Island,  97  U.  B.  696. 
b  of  conditions  subsequent  vests  1b 

action,  not  transfoable,  but  wblcb 
r  the  land;  State  t.  Boyce,  43  Ohio 
bers  conditions  of  ordinance  do  not 

precedmt,  they  wUl  be  regarded  a» 
T.  Dlrectcwa,  etc,  11  Ohio  C.  C.  190, 
snbseqnedt  is  broken,  only  a  right 
not  be  couTcyed  to  a  stranger. 
ire  Texas,  by  plunging  into  war.  ren- 
1  to  perform  all  the  conditions  sub- 
rant  wlthtai  tbe  spedfled  time,  tlw 
irfelture  of  the  grant  upon  lapse  of 
ed  a  rea8<»iable  time  for  their  paw 

Oaiey  t.  Brown,  92  V.  8.  173,  28  L. 
not  arall  himself  of  a  lien,  the  dis- 
dDlently  prerented  by  bis  own  acts; 
9,  F.  O.  S,7Se,  If  no  time  be  specified 
>Ddltlon  to  construct  the  road,  the 

OUcago  T.  Chicago,  etc,  B.  B„  100 
1  not  ion.  where  dtj  prevented  the 
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DletlngntBlwd  In  State  t.  SncceBBlixi  of  Taylor,  83  La.  Asn.  1272. 
holding  that  defendant  In  mit  brouEbt  b7  State  cannot  require  her 
to  fnmisb  aecnrttT  for  costa. 

Constltntlonal  lav.—  Act  of  Incorporation  and  land  grant  oC  a 
railroad  are  contracts,  wltblt)  protection  of  ConstltutlMi,  p.  232. 

Cited  and  principle  applied  In  Lerioa  v.  Steveneon.  40  Fed,  359, 
holding  that  any  act  noUlfTliiK  a  Hexlcan  grant  woold  Impair  a 
eontract;  Honston.  etc..  By.  Co.  v.  Teiaa.  etc.,  Ry.  Co.,  70  Tei. 
087,  saw.  500,  holding  that  charter  by  which  land  was  granted 
to  a  railroad  was  a  contract;  Pearsall  t.  Great  Nor.  Ry.,  161  U.  a 
662,  40  L.  843,  16  a  Gt  708,  discussing  doctrine  of  rested  rights. 
Cited  In  S  Am.  St  Bept  SM,  note. 

18  Wall.  234-240,  21  L,  278,  PIEECH  t.  OARBKADON. 

at  Virginia  act  prohibiting,  In  effect,  all 
the  "  test  oath  "  from  petitioning  for  a 
he  prior  law,  Is  ex  post  facto  becanse 
aent  for  past  acts,  p.  239. 
in,  97  U.  a  8SS,  24  L.  1106,  holding  that 
pply  to  tobacco  atamped,  sold  and  re- 

Weat  Virginia,  129  D.  8.  126,  82  L.  627, 
e  requiring  a  diploma  is  not  nnconstltn- 
st  a  physician  who  bad  been  practicing; 
7B  Ala.  586,  61  Am.  Rep.  483,  holding 
ion  disqualifying  convicts  from  voting; 
>,  666.  22  Pac  106,  holding  raUd,  statute 
It  prescribes,  to  be  ascertained  bg  oath 


PBABODT  T.  STARK. 


a  clear  conviction  cxi  part  of  court  the 
t  statute  by  Internal  revenue  commls- 

Hahn  V.  United  Statee.  107  U.  a  406, 
»wn  V.  United  States,  113  D.  a  671,  28 
T.  Panche.  138  TJ.  S.  672,  84  L.  1043,  11 
Union,  etc.,  Ry.  Co.,  37  Fed.  566,  Rand 
67,  and  Grosaett  v,  Townsend,  86  Fed. 
I  constming  various  kinds  of  statotes. 
>plication,  In  United  States  v.  Myers,  t 
Oited  in  dlssentiiv  opinion  in  Northern, 

Fed.  823,  majority  holding  "  mineral 
ag  same  trom  grant  to  rmllroad,  applied 


IT.  B.  AeporU.  16  Wall.  244-249 

<oitd  Co.  T.  Oonnty  of  Hamblen,  103 
lat  tmmanlt7  from  tazstton  did  not 
irty  and  franctalfleB;  Tatnm  t.  Town 
1.  104,  holding  grant  of  "  all  lighta," 
t  act  of  another  company  did  not 
amendment  to  said  act 
tnre  haa  power  to  bind  Stats  In  re> 
wrporation,  and  snch  a  proTlsion  In 
;t,  wblcb  tbe  State  may  not  anbse- 

and  applied  In  Pacific  B.  B.  Co.  t. 
tSB,  2S6,  holding  that  the  act  created 
provlao,  the  railroad  should  not  be 
vanla,  21  Wall.  498,  22  L.  &98.  lay- 
Ion,  at  time  it  Is  permitted  to  exer- 
thln  the  State,  does  not  preclude  a 
r  Orleans  Oas  Go.  t.  Louisiana  L. 
S.  Ot  260,  holding  leglalatlTe  grant 
^  to  a  mnnlclpaJity,  upon  certain 
ot;  Hewitt  V.  N.  1.,  etc.,  R.  R..  12 
use  of  reeeiration  In  tbe  Constitn- 
I  tbe  exemption  from  taxation;  Eaat 
BnL  24  Fed.  615,  61(1,  holding  same 
T.  Memphis,  etc,  B.  R.,  30  Ark.  ISO, 
inty  of  Denel,  8  Dak.  13.  12  N.  W, 
aicfca,  9  BaxL  446.  and  I.  ft  G.  N. 
1  Tex.  667,  all  holding  aame:  We«- 
a.  481,  and  State  t.  Western,  etc., 
that  ralb^ad  was  not  liable  to  a  tax 
cent  ot  net  Income;  State  v.  Uaine 
tiding  that  Immnnlty  from  taxation 
a  corporation;  Richmond,  etc.,  B.  R. 
610,  holding  land  held  by  railroad 
from  taxation  until  dlvldeud  of  a 
reached;  Hand  t.  Sav.,  etc^,  B.  B. 
indertaking  to  postpone  firet  lien  in 
da,  upon  condition  that  corporation 
am  taxation,  to  be  imconstltatlonal; 
4,  holding  that  Intention  to  exempt 
toroey-Oeneral  v.  Railroad  Cos.,  SS 
i«  cannot  regulate  tcHls  of  railroad, 
rter,  wlthont  any  reservation.  Cited 
^wer  of  State  legislators  to  grant 
atlon,  collecting  aatboritles.  Cited 
By.,  IBl  n.  S.  662,  40  L.  844,  10  8. 
cbartera  and  Tested  rights;  dlssent- 
,  28  La.  Ann.  498,  majority  holding 
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tliat  State  nerer  agreed  to  exempt  from  taxation  torerer  the  prop- 
tfty  of  tlie  corporation. 

DistlDgniBhed  In  Doyle  t.  Coattnentol  Ins.  Co.,  94  V.  S.  640,  24 
L.  151,  boltUag  that  State  can  revoke  license  granted  to  foreign 
corporation  to  do  bnalnesa  there;  Grand  Lodge  t.  New  Orleans,  166 
H.  B.  146,  41  L.  BC2,  17  S.  Ot.  524,  boldlng  statute  axempUng  ball 
from  taxation,  bo  long  as  occupied  by  a  certain  lodge,  did  not  con- 
mtnte  a  contract;  Mancbester  P.  Ins.  Co.  y.  Herrlott,  91  Fed.  719, 
holding  that  State  can  impose  tax  upon  foreign  corporation  doing 
business  there,  as  a  condition  of  granting  the  right  to  continue: 
Pec^Ie  T.  Commrs.  of  Taxes,  82  N.  T.  466,  where  tbe  eutute  did 
not  In  express  terms  exempt  tbe  property;  Wilmington,  etc.,  R.  R. 
T.  Atobrook,  110  N.  C.  162,  14  8.  B.  658,  holding  that  grant  of  ex- 
emption from  taxation,  wltbout  some  consideration,  may  be  re- 
called at  anr  time:  Hogg  y.  Hackay.  23  Or.  340.  37  Am.  St.  Rep. 
883,  31  Pac.  780,  19  L.  R.  A.  78.  and  n.,  where  State  ConstltDtloD 
fiM-bade  unequal  taxation;  Railroad  Co.  T.  Transportation  Co..  25 
W.  Va.  8S7.  holding  that  legislature  cannot  contract  away  right  to 
regulate  rates  of  railroad. 


App«al  and  enxor.— tinder  act  of  1865,  respecting  trial  of  facts 
by  circuit  Judge  without  Jury,  It  Is  only  when  the  finding  Is  special 
that  tbe  review  of  Supreme  Court  can  extend  to  determination  of 
suffldency  of  facts  found  to  support  tbe  Judgment;  fact  that  Cir- 
cnlt  Court,  In  Its  opinion,  stated  some  of  the  facts,  does  not  help 
tbe  matter,  p.  2S7. 

Cited  and  principle  applied  In  Britiab  Qneen  Min.  Co.  v.  Baker 
S.  Mln.  Co.,  139  n.  B.  222,  8S  U  147.  11  8.  Ot  S23,  there  being  no 
exceptions  to  rulings  ot  tbe  court,  and  tbe  findings  of  fact  being 
genera],  the  record  raises  no  question  open  to  revision;  Saltonstall 
V.  Btrtwell,  ISO  V.  S.  419.  37  li.  1129,  14  S.  Ct.  170.  boldlng  that 
opinion  of  court  below  could  not  be  resorted  to  to  help  the  find- 
ings ont;  Seed  v.  Stapp,  B2  Fed.  644,  9  U.  S.  App.  34,  holding  that 
Circuit  Court  of  Appeals  cannot  examine  the  evidence  to  aarertnin 
whet&er  It  Justifies  tbe  finding;  Ky.  L.  &  Ace.  Ins.  Co.  v.  Hamil- 
ton, 83  Fed.  95,  97.  22  V.  S.  App.  886,  and  MInchen  v.  Hart  72 
Fed.  296,  86  n.  8.  App.  634,  both  holding  opinion  stating  part  of  the 
evidence  as  supporting  tbe  Judgment,  and  not  the  conclusions  of  the 
court  as  to  tbe  facts,  1>  not  a  special  finding;  Bvans  v.  Klster,  92 
Fed.  SS2,  boldlng  same  as  cited  ease;  dissenting  opinion  In  Insnr- 
anoe  Co.  v.  Boon,  96  U.  8.  140,  141,  24  L.  402,  majority  boldlng 
that  order  was  within  discretion  of  court,  and  by  special  finding 
became  a  part  of  tbe  record,  and  reviewable,  without  k  bill  of 
exceptiotiai 
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In  Bond  T.  DuBtln,  112  U.  8.  6»7.  28  L.  836,  S  8. 
where  trial  in  court  b«Iow  was  not  had  nnder 
1860,  mllsga  excepted  to  cannot  be  reviewed  In 

stJpnlatlon  ot  waiver  of  Jnry  haa 
B  snfBclent,  If  recited  In  Judgment, 
Ued.  p.  257. 

a.  8.  «07,  28  L.  836.  B  8.  Ot  SOT, 
tbinx  to  show  that  there  wa«  any 
Jury. 

DBANCB  CO.  T.  COMSTOCK. 

act  of  1867,  when  debt  or  (tnni 
an  $500.  qneattons,  duly  presentpd 
•xamlned  In  Circuit  Court  by  wr(t 
entry  and  decree,  pp.  266-267. 
C<rit  V.  Robinson.  19  Wall.  284,  22 

Ilea  from  afflrmance  by  Cliciili 
In  bankruptcy;  Sticltney  v.  Wilt, 
hat  no  appeal  lies  from  decree  of 
lupervtaory  jurisdiction  courerred 
rT;  In  re  Cal.  Pac.  R.  R,,  8  Samy. 
rt  had  jurisdiction,  although  bank- 
arvlng  the  petition;  In  re  Oregon 
.  O.  lO.SeO,  and  Lehman  r.  Stras.s- 
:16.  both  holding  that  proceeding 
y,  can  only  he  reviewed  upon  a 
McCrary,  173.  6  Fed.  651).  holding 
)m  DiBtrict  to  Circuit  Court  unless 
ivlthln  ten  days. 

gs  and  proceedings  in  bankruptcy 
d  cMitrolled  by  rules  prescribed  In 
k  2e& 

In  re  Flndlay,  5  Biss.  482,  F.  C. 
lebtor  to  an  Involnntary   petition 

RIaser  t.  Hoyt.  5S  Mich.  198,  18 
itlcm&l  which  looks  to  a  summary 

>n  law  there  were  two  modes  ot 
New  trial  granted  by  trial  contt 
appellate  court  for  error  of  law. 

Co.  V.  Hof,  174  D.  8.  B,  19  8.  Ot. 
OT,  24  Ii.  218,  holding  that  equity 

vou  Tu  -  es 
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lecnred  by  mortgage,  la 
before  mntorltr,  and  be 

ither  or  fartber  defenses 
woDld  be  allowed  In  an 

16  Waa  469.  21  K  321, 
'.  109.  Tbls  piinclple  bas 
L  In  tbe  following  canes: 
06  n.  S.  18,  24  L.  347, 
like  a  mort^asee,  a  pni^ 
rcbants'  BanK,  136  D.  8. 
negotiability  of  note  was 
e  cars  for  wblcb  It  was 
»  were  paid;  Hayden  t. 
i,  boldlng  tbat  parties  to 
ist  the  pnrcbaser  of  tbe 
«d.  44,  holding  that  bona 
rtgage.  tafees  them  both 
sard.  4  McCrary,  08,  100, 

Michigan  Dairy  Co.,  IS 
Preston  v.  Case,  42  Iowa, 
an  T.  Sutton.  01  Mo.  632, 
mathy,  82  Mo.  App.  222, 
Bep.  640,  Moses  v.  Oom- 
N.  H.  334,  Bambet^er  t. 
Seymour,  42  8.  O.  S26,  20 
M>  Pac.  447,  and  Prost  t. 

holding  same;  Porter  v. 
if  mortgage  takes  It  free 
Vtndle  T.   Bonebrake,  23 

waa  a  fraudulent  satis- 
lortgage,  the  bond  being 
SO.  holding  same  as  ctted 
Jlty  Bank  of  Hartford  t. 
y  Bank.  S8  Fed.  322,  17  D. 
>ayee  was  a  foreign  cor- 

conditions  prescillwd  b; 
fLt  State.  Is  not  available 
[onston  BI.  Co.  t.  Capital 

BL  Oo.  ▼.  Capital  BL  Oo^ 
;  tbat  collateral  secnrtdea 
Bvllle  T.  Oo.  T.  LonlsTlDtt, 
KM,  holding  guaranty  In- 
arer.  Is  negotiable;  Wlld- 
Ignment  of  note,  secured 
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by  mortgage,  carries  with  It  the  mortgage  security;  PuUen  v. 
Ward,  60  Ark.  92,  28  S.  W.  1075,  and  Nashville  Trust  Co.  ▼.  Smythe, 
94  Tenn.  520,  45  Am.  St.  Rep.  762,  29  S.  W.  905,  27  L.  R.  A.  606, 
both  holding  vendor's  lien,  reserved  as  security,  passes  with  trans- 
fer of  notes,  freed  from  equities;  Reeves  v.  Hayes,  95  Ind.  525, 
after  assigning  debt,  mortgagee  cannot  enter  satisfaction  of  the 
mortgage;  Farmers*  Nat  Bank  v.  Fletcher,  44  Iowa,  256,  holding 
that  bona  fide  assignee  of  mortgage,  for  value,  does  not  take  It 
subject  to  all  the  Infirmities  which  attached  to  It  In  hands  of  mort- 
gagee; Lewis  V.  Kirk,  28  Kan.  501,  42  Am.  Rep.  175,  when  mortgage* 
is  unrecorded,  its  transfer  will  not  prevent  a  third  person  from 
purchasing  the  property  clear  of  the  mortgage;  Schepp  v.  Smith, 
35  La.  Ann.  6,  7,  holding  bona  fide  purchaser  of  note,  without 
knowledge  of  its  assumption  by  third  person.  Is  entitled  to  demand 
surrender  of  property  mortgaged;  Bank  v.  Flathers,  45  La.  Ann. 
79,  40  Am.  St  Rep.  218,  12  So.  244.  holding  that  mortgagor  cannot 
destroy  value  of  mortgage  by  pleading  secret  equities  between  the 
original  parties,  created  by  his  own  fault;  Commonwealth  v.  Globe 
Ins.  Co.,  168  Mass.  81,  46  N.  B.  411,  holding  that  purchasers  of  new 
notes  were  entitled  to  have  new  mortgages  assigned,  though  they 
covered  same  land  as  prior  unrecorded  mortgage:  Blumenthal  v. 
.Tassoy,  29  Minn.  178,  12  N.  W.  518,  holding  that  Instrument,  In 
form  of  negotiable  note,  secured  by  contemporaneous  collateral 
mortgage.  Is  negotiable:  Mayes  v.  Robinson,  93  Mo.  123,  5  S.  W. 
613,  holding  that  deed  of  trust  given  to  secure  a  note,  partakes  of 
its  negotiability;  Cheney  v.  Cooper,  14  Neb.  417,  16  N.  W.  471. 
holding  that  negotiable  note,  secured  by  mortgage,  transferred  be- 
fore maturity,  without  notice,  and  for  value,  to  a  bona  fide  pur- 
chaser, is  not  subject  to  defense  of  usury;  Woodruff  v.  Inst,  for 
Savings,  34  N.  J.  Bq.  179,  under  statute  in  suit  by  assignee  of  mort- 
gage, all  just  set-offs  and  defenses  will  be  allowed  as  if  assignor 
sued;  Patterson  v.  Rabb,  38  S.  C.  152,  17  S.  B.  467,  19  L.  R.  A.  836. 
holding  that  bona  fide  assignee  of  bond  and  mortgage,  without 
notice  of  claim  of  third  person,  of  which  claim  mortgagee  and 
assignor  had  notice,  cannot  set  up  mortgage  to  defeat  such  claim: 
Black  V.  Reno,  59  Fed.  919,  taking  notes  as  collateral  security  for 
money  loaned  at  the  time,  will  constitute  the  lender  a  holder  for 
value  of  such  notes. 

Cited  also  in  notes  to  14  Am.  Dec.  514,  78  Am.  Dec.  86,  and  84 
Am.  Dec.  404.  Cited,  without  particular  application,  in  Spence  v. 
Mobile  &  M.  Ry.  Co.,  79  Ala.  587.  Cited  In  dissenting  opinion  In 
The  W.  B.  Cole,  59  Fed.  190,  16  U.  S.  App.  334,  majority  holding 
assignee  of  mortgage,  given  to  secure  a  negotiable  note,  chargeable 
with  notice  of  a  prior  recorded  mortgage;  Olson  v.  N.  W.  O.  Loan 
Co.,  ess  Minn.  479,  68  N.  W.  102,  majority  holding  payment  to 
original  mortgagee,  without  notice  of  assignment,  will  extinguish 
mortgage;  Bartlett  t.  Bddy,  49  Mo.  App.  50,  majority  holding  that 
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payment  of  note  will  not  dlscbarge  Hen  of  mortsage  on  landB  tn 
th«  hands  of  k  third  partj. 

DlttlngnlBlied  Itt  Fatapsco  Gnano  Co.  t.  MorrlBon,  2  Woods.  404, 
40B,  P.  O.  10,702,  holding  that  a  trustee,  nnless  expressly  author- 
ised, cannot  laaue  negotiable  paper  executed  In  his  tmtt  chara(> 
ter,  so  as  to  bind  the  tmat  estate;  The  W.  B.  Cole,  69  Fed.  187.  1« 
ee  of  mortgage,  given  to  secure  a 
h  notice  of  a  prior  rerorded  mort- 
ra,  57  Am.  St  Rep.  352,  47  Pac.  MS, 
hie  as  a  defense  against  mortga^i! 
Watson  T.  Wyman,  161  SIhss.  99, 
before  maturl^,  paid  mortgage  by 
ng  hona  flde  assignee  of  first  mort- 
Hollenbeck.  19  Neb.  643.  2S  N.  W. 
iry  is  aTailable  against  assignee  of 
msf erred  by  written  assignment  on 
ore  maturity,  and  without  notice; 
13,  2  S.  E.  SOS,  where  note  Is  barred 
ily  mortgage  remains,  the  holder  Is 
of  the  note.  Not  followed  In  Hos- 
Dfit,  holding  that  privileged  char 
a  not  extend  to  mortgage  securing 
%  bnldlDg  that  bona  flde  purchaser 
mortgage,  will  take  snbject  to  a 
filed  prior  to  bis  pnrcbase:  Traatees 
1  N.  X.  107,  where  this  rule  Is  not 

it  of  negotiable  note,  not  yet  due. 
lotlce  of  equities,  p.  278. 
n  Press  Co.  t.  City  Bank.  5S  Fe<l. 
that  purchaser  of  negotiable  paper. 
1  not  aver  ignorance  of  any  Illegal- 
Orleans,  etc.,  E.  B.,  72  Ala.  !>S4,  the 
for  value  had  no  notice  of  any  II- 
H  Arh.  24S,  boldlug  that  Innocent 
snbject  to  no  defense,  except  want 
y  of  consideration:  Maltlaod  v.  Cltl- 
0  Md.  568.  17  Am.  Rep.  C31,  holding 
■see's  knowledge  of  payee's  want  of 
Rep.  823,  note. 

.  Martgi^[». —  Debt  Is  principal  thing,  and  mortgage  acceBBory,  p. 

275. 

Olted  and  principle  applied  in  The  D.  B.  Steelman,  5  Hughes,  212. 

4S  Fed.  681,  holding  mortgage  taken  by  materialman  did  not  waive 

bii  lien;  New  York  Sec.  &  T.  Co.  v.  Lombard  luv.  Co..  eC  Fed.  274. 

followlDC  law  of  Miwonil,  that  note  maturing  first    le  entitled  to 
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priority  Id  secnritr,  tboogh  not  resorted  to  until  all  tlie  ootea  uw 
due;  Bnrbans  t.  Hntcheeon,  23  Kao.  630,  37  Am.  Rep.  27S,  taoldlnf 
that  payment  by  mortgagor  of  note  and  mortgage,  wttbont  notice 
of  their  transfer,  la  no  dlscbarge;  Magle  t.  Reynolda,  01  N.  J.  Bq. 
117,  26  AtL  IH,  holding  tbat  asBlgnee  of  mortgage  takes  inbject 
to  all  defenseB  which  mortgagor  has  to  the  debt;  Jenkins  t.  Wll- 
khison,  113  N.  C.  036,  18  8.  B.  697,  SUmpson  t.  Bishop,  82  Ta.  200, 
and  Graham  t.  Bllnn,  8  Wyo.  7G0,  80  Pac.  447,  all  holding  that 
transfer  of  note  carries  with  It  the  security;  Tldloata  Sav.  Bank 
T.  Ubbey,  101  Wis.  106,  70  Am.  SL  Bep.  908,  77  N.  W.  188.  hold- 
iae  that  purchaser  of  note,  secured  by  a  general  guaranty.  Is  en- 
titled to  the  benefit  of  each  guaranty,  though  he  buys  in  Ignorance 
of  It    Olted  tn  17  Am.  Rep.  02,  nota. 

Not  followed  In  Barnes  t.  Boardman,  140  Haas.  114,  21  N.  B. 
300,  3  L.  B.  A.  788.  and  n.,  declaring  that  doctrine  that  assignment 
of  debt  carries  an  equitable  right  to  an  assignment  of  the  mortgage, 
has  never  prevailed  In  Massachnsetts.  Distinguished  In  I^ckett 
V.  Jones,  S3  Ho.  198,  holding  that  transfer  of  mortgage,  where  mort 
gagee  has  possession,  or  where  condition  has  been  broken,  wonM 
carry  his  right  of  poaeeeslon. 

Assignee  of  a  chose  In  action  stands  In  the  phtce  of  the  aaalfxor, 
subject  to  all  the  equities  between  the  parties,  p.  276. 
Olted  In  Tunno  t.  Bot>ert,  16  Fla.  7W,  reasserting  mlah 

16  WalL  2n-ai0,  21  L.  280,  BUCHANAN  T.  BUITH. 
Bankmptoy. —  When  managers   of  corporation   knew  Ha  Ibm^ 

vency.  and  knew  that  certain  creditors  desired  to  secure  a  prefer- 
ence over  others,  a  Judgment  suffered  by  them,  without  Inroklng 
protection  of  bankrupt  act.  Is  Invalid;  the  main  purpose  of  the 
bankrupt  act  It  equal  distribution  of  the  property,  p.  807. 

Cited  and  principle  appUed  In  Reed  v.  McIntTre,  98  n.  &  612,  35 
L.  178,  holding  party  recovering  Judgment  after  an  assignment  to 
creditors  bad  been  made,  acquired  no  priority  by  the  levy;  Boese 
v„  King,  108  IT.  8.  886,  27  L.  768,  2  S.  Ct  770,  holding  that  receiver 
was  not  entitled  by  reason  of  conflict  between  local  statute  and 
bankrupt  act,  to  possession  of  the  assigned  property;  Warren  t. 
Tenth  Nat  Bank,  10  Blatchf.  SOO,  F.  a  17.202,  and  Anderson  v. 
Strassburger,  6  Ben.  378,  P.  0.  864,  both  holding  same  as  dted 
case;  Bonnebom  v.  Btewart,  2  Woods,  60S,  F.  C  13,176,  where  party 
reposes  on  decision  of  Supreme  Court,  declaring  a  certain  act  to  be 
an  act  of  bankruptcy,  he  Is  protected  from  charge  of  maUce  In 
instituting  proceedings  of  Insolvency;  In  re  Jacobs,  18  N.  B.  B.  48, 
18  Fed.  Cas.  273,  refusing  to  confirm  a  composition  of  creditors 
where  some  creditors  had  been  fraudulently  preferred;  Balfour  v. 
Wheeler,  IS  Fed.  232,  and  Balfour  v.  Wheeler,  18  Fed.  806.  807. 
both  holding  that  selaure  and  sale  were  "suffered  by  the  bank- 
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[Juter,  76  Hd.  MT,  SB  Am.  Bt  Sep. 
t,  holding,  under  State  atatate,  that 
e  debtor  declared  ineolrent  and  the 
■netee  set  aside,  and  a  permanent 

SI  Mich.  89B,  S99.  boldlng  diat  aa- 
ra  doea  not  sHvb  creditors  rlcht  to 
)  Am.  Dec.  249.  note,  on  remedies 
atlon,  collecting  authorittea.  Cited 
tea,  201,  F.  0.  0.072,  to  show  tbat 
if  bankmpt  act,  waa  b7  bill,  and 
transaction  were  neceasary  jiartles. 
%tioa.  In  State  v.  Superior  Oonrt. 
R.  A.  184,  and  n.,  and  In  re  Onrtls, 
In  Byster  v.  Gatl,  2  Golo.  240,  ma- 

of  mortgagor  Is  no  bar  to  eject- 
ton  not  connected  with  assignee  In 

Post  21  Waa  427,  22  L.  626,  hold- 
Is  not  liable  to  collateral  Impeacb- 
gment  waa  designed  to  avoid  the 
Beta;  Wilson  v.  City  Bwafc.  17  Wall, 
n,  1  Ben.  224,  228,  229,  230,  F.  C. 
id.  Caa.  494,  all  holding  that  some- 
atance  of  debtor  la  necessary;  Piatt 
1  11,220,  upholding  Hens  by  ezecu- 
cmptcy,  where  Judgments  were  tor 
y  debtor;  Alderdlce  v.  State  Bank, 
ire  eepei^al  facta,  ont  of  which  the 
be  Intent;  Partridge  t.  Dearborn,  2 
Iten  of  creditor  obtalnli^  Judgment 
lat  assignee  In  banhraptej. 

«  aald  to  have  reasonable  canse  to 
n  the  sense  of  bankmpt  act,  when 
t  to  bla  notice  reapecttng  debtor's 
ad  a  prudent  business  man  to  con- 
to  meet  his  obllgatlona  aa  they 
lalneaa,  p.  808. 

.  Dutcher  t.  Wright,  94  U.  S.  607, 
nr  montha  before  flUaf  petition  In 
gnment  of  property  by  InaolTcnt 
creditor,  la  void,  the  day  of  flUng 
[at  Bank  v.  Oook,  OS  n.  8.  846,  24 
i  aaslgnee  for  the  aecnrltlea  trans- 
lom,  98  D.  8.  196,  SS  L.  120,  where 
r  proceedings,  acted  under  adrlce 
nallcloua  prosecntioQ;  In  re  Hon^ 
Caa.  626,  In  opinion  of  reglater,  da- 
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ddtns  that  mortgage  was  in  fraud  of  banbnjpt  law,  tbe  decision 
waa  not  conflnned  on  this  point;  In  re  Shoenberget,  21  Fed.  Gas. 
1335,  holding  securities  received  with  knowledge  that  debtor  conld 
not  pay  debts,  are  fn  contravention  of  bankrupt  law;  Singer  v.  Sloan, 
11  N.  B.  R.  434,  22.  Fed.  Cas.  203,  holding  that  amendments  of  18T4 
were  Intended  to  affect  onl7  anch  transactions  as  are  evidently 
mala  flde;  Swan  v.  Robinson,  S  Fed.  294,  nnder  hanfempt  law  of 
1S6T.  It  is  only  necessary  to  establish  that  creditor  accepting  ■ 
preference  had  "  reasonable  canse  to  believe  "  the  debtor  Insolvent; 
Llndsey  v.  Flebbe,  5  Colo.  App.  222,  SS  Pac.  399,  holding  that 
person  euepends  payment  when  he  Is  unable  and  falls  to  pay  bla 
debts  In  tbe  ordinary  course  of  business;  Stanley  v.  Sutherland,  M 
Ind.  350,  holding  tbat  violation  of  national  bankrupt  law.  In  mak- 
ing a  sale,  Is  no  ground  for  attachment  by  creditors,  nnder  State 
law;  State  v.  Cadwell,  78  Iowa.  450,  44  N.  W.  705,  bankers,  who 
receive  deposits,  knowing  of  their  Inability  to  meet  their  liabilities, 
are  liable  to  the  penalty:  Morey  v.  Mlllikcn,  80  Me.  474,  30  Atl.  105, 
holding  same  as  syllabus;  and  Oastteberg  v.  Wheeler,  68  Md.  277, 
280.  12  Atl.  fl,  7,  'DsnlelB  v.  Palmer,  35  Minn.  349,  29  N.  W.  164. 
Adler.  etc.,  Co.  v.  Hellman,  55  Neb.  291,  76  N.  W.  884,  Mtnton  v.  Stahl- 
man,  98  Tenn.  109,  34  S.  W.  225.  and  Wolf  v.  McGugln,  37  W.  Va,  661. 
16  S.  E.  799,  all  holding  same;  Stadler  v.  First  Nat  Bank,  22  Moat. 
217,  50  Pac.  119,  defining  insolvency;  Daniels  t.  Bank  of  Zumbrota. 
m  Minn.  353,  20  N.  W.  166.  and  Ooldsworthy  v.  Boger  Williams 
Bank.  15  B.  I.  589,  10  Atl.  033.  both  holding  that  there  must  be 
knowlf^ige  of  some  fact,  calfulnted  to  produce  a  reasonable  belief 
that  debtor  is  Insolvent;  Hnstln^ra  Malting  Co.  v.  Heller,  47  Minn. 
74,  49  N.  W.  401.  holding  evidence  nufflclent  to  give  creditor  notice 
of  debtor's  Insolvency:  Sklrm  v.  Rubber  Mfg.  Co.,  57  N.  J.  Bq. 
184.  40  -\tl.  770,  holding  that  corporation  was  Insolvent;  Mueller 
V.  Flre-Clay  Co.,  183  Pa.  St.  458.  38  Atl.  1011.  holding  facta  InBufll- 
clent  to  show  Insolvency;  Conover  v.  Hull,  10  Waah.  688,  45  Am.  SL 
Rep.  824,  39  Pac.  ITl.  that  assists  of  corporation  are  made  to  es- 
ceod  Its  ItflhIlltieB  by  falsely  compnttng  Its  book  accounts  and  bills 
receivable  at  their  face  value,  will  not  negative  a  charge  of  In- 
solvi-ncy.  Cited,  without  particular  application.  In  Trebllcock  t. 
Big  Missouri  Mln.  Co..  9  S.  Dak.  211,  68  N.  W.  332. 

Bankruptcy. —  Creditor  may  prosecute  to  Judgment  up  to  time 
<if  bankruptcy,  and  he  cannot  be  deprived  ot  his  preference  unless 
complicity  with  debtor  be  shown,  dlBsenting  opinion,  Bradley,  J., 
p.  810. 

Distlngnlshed  In  Hyde  v.  Corrlgan,  9  N.  B.  B.  470,  12  Fed.  Caa 
1108.  holding  Insolvent  debtor,  passively  permitting  certain  cred- 
itors to  appropriate  his  assets,  gives  an  nnlawfnt  preference. 

Miscellaneous. —  Miscited  In  Union  M.  L,  Ina,  Oo.  v.  Uanufactur 
tns  Co.,  81  UL  SOO,  87  Am.  Bep.  120. 
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16  W«n.  81fr-S14.  21  L.  306,  SLAWSON  T.  UNITBD  STATBB. 

War. —  Teseel  naed  for  purpose  of  war  against  United  St&tM, 
thouffh  afterwards  chartered  bj  United  States,  la  excluded  fratn 
benefit  of  captured  and  abandoned  property  act.  p.  314. 

No  citations. 

IB  WalL  S14-818.  21  L.  357,  WALKER  r.  WHITEHEAD. 

which  exist  at  time  and  place  of 
It  la  to  be  performed,  enter  into  and 
embraces  acts  affecting  Its  vaUdltr. 
(orcement,  p.  317. 

D  National  Bank  t.  Sebastian  Co»  B 
statute  proTldlng  that  counties  can- 
ibllgatlons  lesaed  bj  said  counties; 
I,  holding  that  statute  of  limitations 

contract:  Nonce  t.  Richmond,  etc 
hat  In  action  for  personal  Injuries, 
;  where  action  Is  brought,  governs; 
Fed.  897,  holding  that  any  exlstlDS 
the  contract  of  surety;  Union  Bank 
I.  g,  holding  that  decision  of  State 
'Btlon  of  contracts;  Day  t.  Madden. 

holding  that  attachment  Issued  and 
otwithstandtng  tbat  statute  auttior- 
.  Allen,  06  CaL  107,  30  Pac.  21G,  16 
hat  no  aubBequent  law  could  change 
n:  Phlnney  t,  Phlnney,  81  Me.  464. 
17  Atl.  408.  409,  4  L.  R,  A.  351,  352. 
ig  uncertain  the  time  for  foreclosure 
Id;  Simpson  y.  Servlss,  3  Ohio  0.  0. 
ties  prescribed  by  act  against  Ilqnor 
■ty  on  which  such  buslnesa  Is  con- 
vledge  or  consent  of  owner;  Shnler 
tbat  constitutional  provision,  giving 
nrate  estate,  did  not  affect  marital 
Eercised;  State  t.  Banb  of  Tennessee. 
,cts  In  furtherance  of  acts  of  Ten- 
lay  be  treated  as  rold;  Swinburne  r. 
t  Rep.  938,  50  Pac.  401,  boldli^  In- 
sg  for  a  year's  stay  of  sale  under 
Ing  opinion  In  Louisiana  t.  Jnmel, 

160.  majority  holding  that  ezecntlou 
a  party,  cannot  be  enforced  against 
low,  107  V.  S.  796.  800,  810.  27  L. 

126,  majority  holding  that  act  for- 
!nt  remedy,  and  did  not  Imp^r  the 
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contract;  I«w  <r.  Blackford,  87  Fed.  406,  majorttr  bolding  tbat 
court  Is  not  Imnnd  to  decree  a  sale  In  strict  accordance  wltb  terms 
of  mortga^ 

Constitutional  ixw. —  Law,  providing  tbat  In  all  snlts  pending 
on  contracts  made  before  June,  186S,  plaintiff  sbonld  not  bare  ver- 
dict nnless  be  made  it  appear  tbat  all  taxes  bad  been  dnl?  paid  for 
eacb  7ear,  and  making  otber  retrospectlTe  amendments.  Is  uncon- 
stltntlonaL  pp.  816-317. 

Constitutional  la'w. —  States  may  cbange  remedy,  provided  no 
substantial  right  secured  by  tbe  contract  is  Impaired,  p.  318. 

Olted  and  principle  applied  In  Sontb  Carolina  r.  Galllard,  101  U. 
8.  4S8,  25  L.  939.  holding  tbat  act  providing  a  new  remedy  formed 
no  part  of  tbe  contract  created  by  tbe  charter  of  tbe  bank,  and 
could  be  repealed;  Anton!  v.  Greenhow,  107  V.  8.  774,  776,  27  L. 
471,  2  S.  Ct  96.  96,  taoidbig  that  act  furnished  a  substantially 
equivalent  remedy,  and  did  not  impair  tbe  contract;  McGabey  t. 
Virginia.  135  D.  8.  683,  34  U  314.  10  8.  Gt  982,  holding  statute  re- 
quIrlDg  the  production  of  bond  In  order  to  establish  tbe  genuine- 
ness of  the  coupons,  is  nnconatirutlonal;  McOnllongb  v.  Tlrglnla, 
172  tJ.  S.  124.  19  S.  Ct  142.  holding  that  rights  acquired  by  plain- 
tiff under  the  Judgment,  were  not  lost  by  tbe  repeal,  after  Judg- 
ment of  act  of  1882;  Tennessee  v.  Sneed.  96  U.  8.  78,  24  L.  012, 
bolding  same  as  cited  case;  as  also  In  Bobards  v.  Brown,  40  Ark. 
427,  botdlog  same;  United  SUtes  r.  Johnson  Co.,  S  Dill.  213.  n.,  F. 
G.  15,489.  holding  act  transferrlog  a  plain  mtnlsterial  duty  from 
County  to  Circuit  Conrt.  Impaired  relator's  remedy  on  the  bonds; 
Nelson  v.  HcCrary,  60  Ala.  310,  311,  holding  that  Statute  giving 
enlarged  homestead  In  lands  acquired  after  Its  passage,  could  not 
apply  as  against  eilsting  debts;  Foster  v.  Byrne,  76  Iowa,  297,  35 
N.  W.  514,  bolding  homestead  law.  providing  for  tbe  exemption 
of  land  from  attachment  for  debt  contracted  prior  to  its  passage,  ts 
void;  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  S19.  bolding  tbat 
mortgage  sale  law  did  not  apply  to  existing  mortgage  contracts; 
Priestly  v.  Watkins,  62  Miss.  806.  holding  invalid,  statute  engraft 
Ing  condltlouB  npon  bonds;  l^eavltt  v.  Loverlng.  64  N.  H.  609,  IS 
AtL  415,  1  L.  R.  A.  59,  holding  statute,  providing  that  payments 
made  within  three  months  before  a  general  assignment  shaQ  be 
void,  does  Dot  apply  to  existing  contracts;  State  v.  Bank  of  Ten- 
nessee, 3  Baxt.  400.  although  the  new  remedy  be  less  speedy  and 
convenient  It  will  not  be  Invalid  for  tbat  reason:  Boberts  v.  Cocke, 
28  Qratt  216,  holding  act  conferring  on  courts  and  Juries  power  to 
remit  Interest  is  void;  Commonwealtb  v.  Jones.  82  Va.  797.  1  8. 
B.  90,  bolding  valid,  act  making  treasurer  withhold  certificate  pre- 
liminary to  licensi  until  the  papers  purporting  to  be  tax-receivable 
coupons,  be  vertfled.  Cited  In  10  Am.  Dec.  135,  notf  on  vested 
rights;  dissenting  opinion  In  Fltzpatrlck  t.  Boylan,  57  N.  Z.  442. 
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majority  boldlnc  tbat  mecbanlc's  Uen  law  for  dty  «f  Nev  Terk  ot 
1863,  baa  no  retroactlTe  op«raOon. 

Constitutional  law.— Oblfgatlan  of  rantract  cannot  be  Impaired 
bT  a  State,  p.  SIR 

u  40  Fed.  SB9.  boldlns  tbat  Mexican 
ce,  notwithstanding  Oonstltntlon  of 
Impair  tbe  obll^tlon  of  a  contract; 
428,  38  Am.  Bt  Sep.  802.  61  N.  W. 
for  seed  grain  superior  to  tbat  ot 
lonaL 
State  T.  Bnrke,  SS  La.  Ana.  D04. 

nOHIGAM  OnNTRAI.  R.  B.  00.  T. 
3.  CO. 

Awbom  goods  are  dellreered  to  earr; 
Is  liable.  In  absence  of  special  con- 
le  on  bis  route,  and  for  tbeir  nfe 
iriler.    WbUe  stored,  bis  llablUtr  as 

I  In  Railroad  Co.  y.  Pratt,  S3  WalL 
carrier,  by  special  contract,  may  rab- 
ids  over  tbe  wbole  coarse  of  transit; 
104  U.  B.  1D7,  26  H  IBS,  boldlng  ttat 
lot  Incnr  a  liability  for  negllgmce  of 
.  Mlcb.  Gent  B.  R..  lOT  U.  B.  106,  27 
me  as  cited  case;  aa  aim  fn  Btewwrt 
(cOrary,  818,  8  Fed.  769,  In  re  Peter- 
Ry.  Co.  T.  Clayton,  84  Fed.  SOS.  91 
,,  Ry.  Co.  T.  Fairbanks,  90  Fed.  470, 

R.  B.  T.  Mitchell,  68  la  478,  18  Am. 
Dts,  etc.,  Transp.  Co.,  47  Iowa,  MM, 
laOB,  etc,  B.  R.,  80  Kan.  B6S,  2  Fac 
„  R.  R.,  OB  Mlcb.  221,  B4  Am.  Rep. 
n  &  BL  Go.  r.  Union  Pac.  Ry.,  188 

T.  Ullwankee,  etc.,  Ry.,  19  Minn, 
tby  T.  Terre  Haute,  etc.,  R.  R.,  9 
.  Louts,  etc.,  R.  R.,  14  Tex.  Civ.  App. 
cGonnell  t.  Norfolk  ft  W.  B.  R,  88 
Ulnfl  same;  Pennsylvania  R.  B.  Co. 
178.  15  B.  Ct  188,  boldlnf  tbat  tyt- 
2ia.\  nndertafelng  by  company  to  be 
i;  Cent  Trust  Co.  ▼.  Wabaab.  etc, 
tgomery,  etc..  By.  Co.  ?.  Calver.  7B 
otb  holding  carrier,  selling  tbrougb 
baggage  beyond  Its  Uses;  BoBwortb 
■"ed.  81,  5G  U.  S.  App.  292,  boldlng 
I  llabHItT  by  delivery  of  car  wltboct 


\ 
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Khlpplnc  InstrnctioDB;  Taylor  t.  Little  Ruck,  etc.,  R.  B.  Co.,  82  Aifc. 
809.  20  Am.  Rep.  3,  boldlnK  tbat  railroad  may  stipulate  agalnat  Us- 
bllltr  for  Ion  to  goods  wlille  In  custody  of  a  connecting  cairler; 
Trumbnll  t.  Conlson,  12  Colo.  App.  lOS,  S4  Pac  916.  boldlng  cvn- 
nectlnr  carrier  not  liable  for  damages  caused  by  negligence  of 
Initial  carrier;  Palmer  v.  Cblcago.  etc.,  R.  R.,  56  Conn.  143.  13  Atl. 
821,  where  car  was  nnloaded  and  goods  placed  br  connecting  ronit 
Id  its  warehouse,  and  were  destroyed  wblle  delayed,  because  Inltinl 
company  neglected  to  send  memorandum  of  tbe  guaranty  or  tbe 
freight,  the  latter  was  beld  responsible;  Savannah,  etc.,  Ry.  v. 
HarrlB,  26  Fla.  1S2,  23  Am.  8t  Rep.  CR4.  7  Bo.  S45,  holding  company 
failing  to  show  delivery  of  goods  to  next  company,  was  liable;  Ben- 
nttt  V.  Missouri  Pac.  Ry.,  46  Mo.  App.  671.  so  long  as  carrier  holdK 
goods  In  his  vehicle  of  transportation,  bis  liability  as  carrier  contin- 
ues; Piedmont  Mfg.  Co.  v.  Columbia,  etc.,  R.  R^  18  S.  a  3&j,  bold- 
Ing  that  contract  determines  the  obligation  of  company  beyond  Its 
own  lines;  Hadd  v.  Express  Co..  S2  Vt.  841.  36  Am.  Rep.  7B9,  bold- 
Ing  that  there  was  not  a  special  contract,  and  company  was  not 
liable  beyond  Its  lines;  Norfolk,  etc.,  R.  R.  v.  Sutherland,  89  Ta. 
700,  17  8.  B.  I2S,  holding  company  liable  for  loss  caused  by  Its 
own  negligent  act  In  sending  car  to  wrong  point;  dissenting  opinion 
in  Taicott  v.  Wabash  R.  R..  ISO  N.  T.  487.  M  N.  B.  10.  majority 
holding  that  facts  raised  a  qnestlon  as  to  whether  company  agreed 
to  transport  tbe  ba^age  for  an  Independent  consideration,  over 
connecting  lines,  and  the  granting  of  a  non-suit  was  reversible  er 
ror.  See  the  following  notes:  8  Am.  Dec.  21S.  216.  24  Am.  Dec  148. 
72  Am.  Dec.  236,  237,  238,  36  Am.  Rep.  761,  42  Am.  Rep.  665. 
and  9  Blss.  S4,  F.  C.  10,001. 

DIstlDgulshed  in  Deming  v.  Norfolk,  etc,  R.  Co.,  21  Fed.  80.  31. 
$2,  where  the  question  was  whether  carrier  was  guilty  of  willful 
fault,  and  consequently  forfeited  the  exemptions  In  the  bill  of  lad- 
ing; Rice  T.  Hart.  113  Mass.  208.  19  Am.  Rep.  440,  holding  that 
railroad  ceases  to  be  a  common  canin'  and  becomes  a  warehouse- 
man, wfaeD  It  has  completed  tbe  duty  of  transportation:  Philadel- 
phia, etc,  R.  R.  V.  Lehman.  56  Md.  232,  without  any  special  ap- 
plication. Not  followed  In  Michigan,  etc,  R.  R.  v.  Lantz.  S2  H1<A. 
509,  holding  railroad,  under  Its  charter,  liable  as  warebouBeman 
only  where  goods  are  awaiting  deliv^y. 

Cairiara. —  Section  In  charter  of  Michigan  Central  Railroad  Com- 
pany, providing  that  company  shall  not  be  responsible  for  goods  on 
deposit  In  tbelr  depots,  "  awaiting  delivery,"  as  warehousemen,  re- 
fers to  proper^  which  baa  reached  Its  final  destlaation.  aiul  not 
[Mtipeity  to  be  delivered  to  connecting  carrier,  pp.  326-327. 

Carrier  may  restrict  or  diminish  his  general  liability  by  special 
contract  \vii\e-t  doea  not  cover  lonea  by  oesllgencc  or  mlacoit 
4oct  p.  saa 
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rated  and  principle  appUed  In  ConatAble  t.  Nmt  8.  8.  Co.,  IM  D. 
8.  02,  88  L.  BIO,  14  8.  Ot  1067.  hQldlng  valid,  atlpulaUon  In  blU  of 
lading  that  respondent  sbonld  not  be  liable  for  fire  happening  after 
nnloadtng  of  cargo;  Pho-nli  Ins.  Co.  t.  Brte,  etc.,  Tiansp.  Co.,  10 
BUa.  S6,  F.  O.  11,112,  holding  that  common  carrier  mar,  by  con- 
tract wttli  shipper,  secnre  to  Itself  the  benefit  of  any  Insurance 
effected  by  him;  St  Lonls.  etc.,  Ry.  v.  Weakly,  50  Ark.  400,  7  Am. 
St.  Kep.  110,  8  S.  W.  137,  holding  carrier  relieved  from  liability, 
though  stipulation  was  signed  under  a  mistake  as  to  Its  contents; 
Clyde  8.  8.  Go.  V.  Burrows.  86  Fla.  185,  18  So.  361,  holding  that 
burden  Is  upon  carrier  to  maintain  defense,  that  he  Is  exempt  from 
common-law  liability  by  contract;  Phlfer  v.  Carolina,  etc.,  R.  R., 
S9  N.  a  818,  4C  Am.  Rep.  692.  upholding  stipulation  In  bill  of  lading 
that  company  alone.  In  whose  custody  goods  were  at  time  of  loss, 
sbaD  be  liable,  ated  In  82  Am.  Dec.  497,  note:  without  particular 
application.  In  H.  &  T.  C.  B.  B.  v.  Park,  1  Tex.  App.  OIt.  148. 

CazrUn  cannot,  by  nnslgued  notice,  printed  on  back  of  freight 
receipts,  limit  their  common-law  liability,  though  shipper  does  not 
expressly  dissent  from  them,  pp.  329-330. 

Cited  and  principle  applied  In  Railroad  Co.  v.  Pratt,  22  WalL 
134,  22  L.  831,  If  common  carrier  furnishes  unsuitable  cars,  which 
owner  of  cattle  sees,  be  is  not  relieved  from  liability,  though  It 
's  screed  that  be  shall  not  be  responsible;  The  Majestic,  160  U.  8. 
^84,  41  L.  1043.  17  S.  Ot  601,  The  Majestic.  56  Fed.  247.  and  The 
Majestic.  80  Fed.  629,  20  tJ.  S.  App.  503,  23  L.  R.  A.  751.  and  n.. 
::11  holding  passenger  not  bound  by  the  alleged  coodlttons  on  back 
of  ticket,  as  they  were  not  Included  In  the  contract  proper,  In  terms 
ir  by  reference;  Orrashy  v.  Union  Fac.  Ry.  Co..  2  McOrary.  64,  4 
fed.  711.  holdlog  that  common  carrier  cannot  relieve  Itself  from  re- 
sponsibility by  mere  notice  appended  to  the  contract;  Ayres  T. 
Western  R.  Corp..  14  Blatcbf.  11.  13,  F.  0.  689.  holding  company 
liable,  notwithstanding  conditions  on  back  of  receipt;  Rackett  v. 
Stickney,  23  Blatcbf.  56S.  27  Fed.  879.  In  the  absence  of  knowledge 
of  master,  of  the  term  of  the  condition,  waiving  liability  for  de- 
murrage, he  could  recover  it;  The  Braotford  City.  20  Fed.  394.  hold- 
ing that  our  law,  that  stipulations  exempting  carrier  from  negU- 
irence,  without  real  assent  of  shipper.  Is  controlling  In  suits  brought 
■lere,  though  by  law  of  the  ship's  flag  they  would  be  valid;  The 
Roskenna  Bay,  40  F^.  04,  6  L.  B.  A.  175,  and  n.,  constming  stlpula- 
IloD  strictly  against  tbe  company;  The  OnlldhnIL  58  Fed.  790.  hold- 
ing that  Insertion  of  stipulation  exempting  negligence  In  bill  of 
'ndlng,  does  not  make  a  contract;  Sayles  v.  New  York,  etc..  B.  Co., 
SI  Fed.  328,  where  stlpulstlons  limiting  carrier's  liability  an  not 
very  plain,  it  Is  for  the  Jury  to  determine  whether  shipper  under- 
•^tood  there  was  to  be  sncb  a  limitation;  New  Tork,  etc..  R.  Co.  ▼. 
Kayles.  87  Fed.  4^.  holding  clause  limiting  carrier's  liability.  Im- 
t>ressed  In  red  Ink  apoR  one  comer  of  freight  receipt  Is  no  part 
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of  the  contract;  8o.  Bxp.  Oo.  v.  Arnuitead,  60  Ala.  851,  882,  hold- 
ing that  carrier  cannot  limit  ita  liability  hj  stipnlation  in  printed 
receipt;  LonisYille,  etc.,  B.  B.  Oo.  ▼.  Meyer,  78  Ala.  000,  holding 
that  limitation  of  liability  by  express  stipniation,  mnst  be  brought 
to  notice  of  shipper;  Merchants,  etc,  Transp.  Ck>.  r.  Fnrthmann, 
149  nL  72,  41  Am.  St  Bep.  269,  86  N.  B.  626,  holding  same  as  cited 
case;  St  Louis,  etc..  By.  r.  Tribley,  6  Kan.  App.  476,  60  Pac  461, 
holding  mere  reference  to  rules  printed  above  contract  did  not 
incorporate  them  into  the  contract;  Missouri  Pac  By.  t.  Beeson. 
80  Kan.  811,  2  Pac.  603,  holding  parol  contract  not  superseded  by 
bills  of  lading;  St  Louis,  etc.  By.  ▼.  Sherlock,  69  Kan.  26,  61  Pac. 
901,  holding  stipulation  in  contract  of  common  carrier,  limiting 
amount  of  liability  for  stock  lost  or  injured  in  transit  made  with- 
out permission  of  railroad  commissioners,  is  void;  Pittsburgh,  etc.. 
B.  B.  y.  Barrett,  86  Ohio  St  468,  holding  that  assent  of  shipper  to 
conditions  on  bill  must  be  clearly  shown;  Mack  v.  Great  Western 
Despatch,  3  Ohio  O.  O.  44,  holding  that  receipt  of  paper,  without 
objection,  is  not  necessarily  sufficient  evidence  of  assent;  Bailroad 
T.  Turner,  100  Tenn.  222,  47  S.  W.  225,  43  L.  B.  A.  142,  holding  that 
right  of  purchaser  of  general  ticket  cannot  be  abridged  by  print- 
ing conditions  thereon;  Missouri,  etc.,  By.  v.  Carter,  9  Tex.  Civ. 
App.  685,  686,  689,  29  S.  W.  568.  holding  contract,  signed  by  ship- 
per after  cattle  were  loaded,  limiting  liability  of  company,  was  not 
binding.  Cited  in  32  Am.  Dec.  502,  note,  32  Am.  Dec.  505,  note,  and 
46  Am.  St  Bep.  778,  note.  Cited  in  Insurance  Co.  v.  Bailroad  Co.. 
104  U.  S.  155,  26  L.  684,  putting  decision  on  other  grounds. 

Distinguished  in  Phoenix  Ins.  Co.  v.  Brie,  etc.,  Transp.  Co.,  10 
Biss.  28,  F.  C.  11,112,  holding  that  common  carrier  may,  by  contract 
with  shipper,  secure  to  itself  the  benefit  of  any  insurance  effected 
by  shippers;  Wertheimer  v.  Penn.  B.  Co.,  17  Blatchf.  422,  1  Fed. 
233,  holding  that  by  the  contract  the  burden  of  proving  negligence 
of  carrier  caused  fire  was  on  shipper. 

Miscellaneous.—  Miscited  in  Farlow  v.  Lea,  8  Fed.  Cas.  1019. 


16  WalL  331--836,  21  L.  339,  COFIELD  T.  McCLBLLAND. 

Public  lands.—  Under  acts  of  Congress  of  1844  and  1864,  for  re- 
lief of  city  of  Denver,  and  act  of  Colorado  of  1864,  those  in  pos- 
session of  land  when  entry  made  by  probate  Judge,  are  persons  for 
whom  he  holds  land  in  trust,  and  to  whom  he  is  to  make  deeds, 
p.  334. 

Cited  and  principle  applied  in  Stringfellow  v.  Cain,  99  U.  S.  616, 
25  L.  423,  holding  that  the  inchoate  right  party  had,  by  reas^m 
of  his  possession,  to  the  benefit  of  the  act  of  Congress,  descended 
to  l^  widow  and  children;  Jcmee  v.  Improvement  Co.,  53  Ark.  194, 
13  S.  W.  1096,  where  patent  to  town  site  was  issued  to  mayor,  under 
act  of  Congress  of  1867,  legal  title  to  town  lots  is  held  in  trust 
for  the  occupants;  Goldberg  v.  Kidd,  6  8.  Dak.  180,  68  N.  W.  577, 
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est  occopant  of  Us  equitable 
-att  T.  Tonne,  1  Dteh.  858, 
angfnllT  .ousted  before  entrr 
Utle;  Lockwtta  t.  Lanon,  1« 
ipylng  Usd  prior  to  or  oftw 
a  ben^duy  under  tbe  act. 

ite  Jndce>  conrerlng  pR^nrt; 
:te,  baa  done  Us  doty  In  {!▼- 

bem,  eta,  R  R  t.  Amackw. 
en  Mnred  party  with  notice 
llnclalr  t.  Lt&med,  Bl  HIcb. 
inmptlon  ahould  prevail,  tbat 
1  as  required  by  law;  Taylor 
47  N.  W.  4fi4,  holding  tbat  a 
)f  deed  by  Judge  aa  trustee,  aa 
er,  47  Neb.  942.  947,  66  N.  W. 
ed  executed  by  truatee,  deslg' 
B  collateral  proceeding;  QcAi- 
7.  676,  It  may  be  ebovn  that 
e  aucta  deed;  Kinney  t.  LevlB, 
a,  2  ntab,  656,  both  boldlng 
act,  iraa  sutQdent  to  abow 
Gblcago.  etc.  R.  R.,  91  IHa. 
irlty  of  conveyance  by  Judge, 
>  questioned  In  a  direct  pro- 
deliver  Btatement  within  time 
of  1864,  eettltng  Denver  titles, 
83S. 

;r  ▼.  McOoy,  8  Oolo.  288,  taidd- 
9t  aver  tbat  complainant  filed 
■ate  authorities  within  ninety 
I.  boldlng  that  party  was  con- 
could  not  assert  any  title  to 
ind  filed,  and  time  lltntted  by 
,  8  Utah.  48.  88  Pac.  23S,  boM- 
nt.  under  town-site  law,  ean- 
party  falling  to  present  Us 
be  V.  BeggeV  10  Dtah.  884,  ST 
remaindermen,  not  being  ad- 
rescribed  time,  are  lost;  Amy 
holding  all  persons  not  flUns 
le  adjndicatlou. 
i  Colo.  686,  36  Pac.  602,  hdd- 
Iocs  not  WMk  a  forfeiture  of 
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21  I*  469.  RIPLBI  T.  INSURAJJCE  CO. 

lere  Insnred  proceeded  by  steamboat  to  a  Tfllafe 

Igbt  miles  to  hiB  home,  he  was  not,  while  walking. 

bile  or  private  conTeyance,"  wltbln  clauae  of  acel- 

i. 

pie  applied  in  ^Ina  Life  Ins.  Co.  t.  Vandecar.  86 

.  App.  459.  words.  "Injuries  euRtalned  wblle  rtd- 

iT,"  etc.,  do  not  apply  to  one  riding  on  the  plat- 

lited,  without  particular  application.  In  Kcbnvds 

Oo.,  S9  Cal.  176,  23  Am.  St.  Bep.  4S9.  23  Fac. 

St.  Bep.  766,  note. 


21  U  499.  MERRILL  ».  PETTY. 

mr.—  Where  writ  of  error  Is  bronght  by  defend- 

ctloD.  matter  in  dispute  is  amount  of  Judgmott 

Jt  Court,  p.  344. 

Iple  applied  In  Thompson  t.  Butler,  9S  U.  S.  695. 

rerdlct  was  for  $5,066.17  "  In  gold,"  but  Judgment 

{5,000  "in  colD,"  tbe  court  bad  no  Jurisdiction; 

•ion,    108  U.   S.   173,  27   L.   600,  2  S.   Ot  429,   nud 

immll,  S2  Kan.  248.  84  Pac.  784.  on  appeal  by 

m  of  the  Judgment  gainst  him  governs  the  Jnrls- 

afflnnatlve  relief  Is  asked;  Henderaon  r.  Wads- 
276.  29  L.  379.  6  S.  Gt  43.  where  sepnrate  Judg- 
red  against  heirs,  each  for  his  proportionate  share. 
tor.  the  Supreme  Court  has  Jurisdiction  In  error 
Iginents  exceeding  $5,000;  DecHer  v.  WiUlams.  73 

same  as  cited  case;  dissenting  opinion  In  Dashlel 
<  OaL  662,  majority  holding  that  the  amount  aued 
Interest,  la  the  test  of  Jurisdiction, 
rror.—  Parties  cannot  anthorlse  court  to  revise 
rlor  conrt  In  any  other  mode  of  proceeding  than 
w  prescribes,  p.  347, 

ilple  applied  In  Doty  t,  Jewett,  22  Blatchf.  69.  19 
town  the  same  rale:  Dodd  t.  Una.  40  N.  J.  Eg.  714, 
ng  appellant  not  debarred  from  questioning  the 
lason  of  hU  conduct  In  respect  to  petition  filed  by 

liere  decree  on  Ube)  fn  ttersonam  was  leu  than 
Oonrt  has  no  Jurisdiction,  though  libel  In  rem 
i.OOO  bad  been  filed  against  the  schooner,  no  at- 
Mi  made  to  consolidate  the  snlts.  p.  347. 
clple  applied  In  The  Alaska,  3G  Fed.  CS7,  where 
t  of  district  under  stipulation.  It  will  be  presumed 
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that  inAgt  vu  actoaQr  boldlng  court  of  ontalde  district;  Atot 
T.  The  Wuiata,  2  Fed.  Gas.  iSSt,  44  Fed.  S6I,  declaring  tbat  .i  <!»■ 
cree  fw  colllsloii  fat  favor  of  several  llbeUaota  shonid  be  fui-  a 
(cross  mm,  to  be  distributed,  If  aof  of  «ach  amotmts  will  be  for 
less  than  92.000.  Cited,  withont  particular  application,  In  Pett;  r. 
Merrill,  12  Blatebf.  IB,  F.  0.  11,051. 

BB  MART  EYBLINBL 

'iDg  wind,  waa  aalllnK  close  to  shore 

re  poslilon  of  other  veasela  in  regard 

-otiB  for  vessel  having  the  wind  to 

ig  ber  coarse,  p.  3S0. 

o,  2  Hughes,  144.  F.  C.  7.600,  and 

.3,  F.  a  11.051,  without  parUcular 

lote. 

:e  Wall  3S1-352.  21  L.  280.  MABQUBZE  ▼.  BLOOM. 

ipreme  to  State  court,  dismissed, 
«ferred  to  In  the  record  or  opin- 


rr  T.  TDBNBB. 

lal  sales  are  purchasers  within 
eed  not  Bled  for  record  la,  as  to 
!.  wholly  without  effect  p.  361. 
II.  269,  26  N.  B.  361.  holding  pur- 
af^alnst  a  prior  uorecorite*]  deed; 
lolding  that  Ilea  ot  mortgage  ud- 
aut  recorded  before  the  sale,  la 
.    See  note,  SO  Am.  Dec.  468. 

to  general  charge  for  plaintiff 
k'h  did  not  point  out  speclflcally 
hain  of  dtle,  p.  862. 
«ckwlth  V.  Bean,  98  D.  B.  284,  2B 
tceptlon,  which  did  not  call  Hie 
the  apeclflc  propoBltlous  objected 
on  Tnist  Co.,  112  C.  S.  261,  28  L. 
<n  to  modification  by  court.  In  Ita 
oposltlon  submitted,  withont  stat- 
ia  loo  vague;  Phoenix  Assnr.  Co. 
.  App.  Ill,  holding  an  exception 
as  requires  evidence  should  show 
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■xaeaton  Mkd  kdmlnlitrators.—  Petition  to  kII  realty,  averrinc 

It  decedeot  died  "  learlng "  certain  realty,  enffldentlT  compiles 

tb  atatntory  requirement  (or  descrlptioii  ot  ^t^erty  of  whlcb 

Esdent  died  "  seized,"  p.  S6S. 

DlstlngnlBhed  in  Allen  t.  McFarland,  ISO  IlL  460,  87  M.  B.  lOOT, 

Idlng  that  "leave"  did  not  mean  derlae. 

Bzeoatora  and  admlsiatratora.—  Where  letters  ot  admlnlatratloB 

re  been  granted  by  proper  court.  It  vrlll  not  be  presumed  against 

^  regularity,  tbat  the  grantee  was  not  the  public  administrator; 

ror  will  not  be  presumed   but  must  be  ahown  In  sach  a  case,  pp. 

S-864, 

See  87  Ant.  Dec.  22S,  note. 

Bxeoatois  and  admin  Istratota.—  Amblgnlty  in  description  of  land 

petition  for  sale,  snch  that  either  of  two  different  tracU  might 
Te  been  Intended,  held  cured  by  correct  descrlpUoa  In  tbe  notice 

application,  pp.  364-8aS. 
Cited  In  99  Am.  Dec  S47,  note^ 

Bxeenton  and  adminlatrators.—  It  la  Immaterial  to  porctaaaer,  at 
mlnletrator'e  aale,  that  report  of  sale  by  admlDlstrator  was  not 
tnmed  and  Hied,  p.  365. 

^ceeators  and  admlnlatratora.—  Administrator's  sale,  nnder  or- 
r  of  court  harlng  jurisdiction,  Is  a  proceeding  coram  Jodlce^  and 
a  be  Impeached  collaterally  only  for  fraud,  p.  366. 
Cited  and  principle  applied  In  Comett  ▼.  WlUlams,  20  WalL  SDO. 

U  2S&,  presuming  sale  of  decedent's  estate,  autborlted  by  County 
>iirt  with  Jurladlctlon,  to  be  regular;  Darls  t.  Gaines.  IM  n.  & 
2.  26  Ii.  760,  holding  sale,  under  order  of  E>rohate  Court,  not  af- 
cted  by  probate  of  a  later  will  appointing  another  executor;  Thaw 

Ritchie,  136  D.  S.  E48,  84  L.  S3S,  10  8.  OL  1044,  holding  that  order 
'  sale  by  Orphans'  Court  cannot  be  collaterally  Impeached  (or 
ant  of  notice  to  the  Infants;  Simmons  t.  Saul,  18S  U.  S.  453,  468, 
14.  84  L.  1060,  1061.  11  S.  Gt  378,  374,  and  Qarrett  t.  Bo^ng,  68 
ed.  61,  87  D.  8.  App.  42,  botb  holding  that  Judgment  of  Pariah 
>nrt,  in  appointing  the  administrator  under  the  law  of  Louisiana, 
inld  not  be  collaterally  Impeached;  Laing  t.  Blgney,  160  U.  8.  643, 
)  L.  628,  16  S.  Ct  369,  in  absence  ot  statutory  dlrecUon  or  reported 
Klslon  to  the  contrary,  this  court  must  find  the  law  of  New  Jer- 
ly  applicable  to  this  case  In  the  decree  of  the  chancellor;  Holmes 

Oregon,  etc.,  B.  R.,  7  Sawy.  387,  9  Fed.  234,  holding  that  adjndl- 
itlon  of  fact  of  inhabitancy  In  Issuing  letters  of  administration  la 
incluBlTe;  McArthur  <r.  Allen,  3  Fed.  324,  decree  setting  aside  will 
innot  be  collaterally  Impeached;  Smytbe  t.  Henry,  41  Fed.  712, 
Glaring  that  courts  ot  equity  have  Jnrlsdlctlcm  to  decree  a  sale 
r  land  of  a  decedent  to  pay  his  debts;  Qraff  t.  Lonls,  71  Fed.  695, 
tiding  tbat  judgment  could  not  be  collatsrally  attacked  on  ground 
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Wt  comply  with  ttn  atatute; 
,  App.  427,  holdinc  that  decrea 
U  not  void,  tbongta  It  pennita 
rats  In  proceeda  of  all;  Apide- 
.  W.  38,  luddin«  conclnalTe,  de- 
idlctlonal  facta  exist;  Qrerem- 
1  So.  7&1,  tbe  trutb  of  tbe  rec- 
irUdtctlon  cannot  be  disputed; 
la.  281,  35  N.  B.  602,  boldlng 
D  tbe  order  tbe  consent  of  the 
lOt  Invalidate  tbe  proceedings; 
JD.  Rep.  282.  holdlnK  valid  ad- 
not  show  facta  anthorlzlnf  hla 
Mo.  432,  4  a  W.  129,  boldlng 
lect  to  collateral  attack;  Harrla 
12,  boldlng  lettera  of  admlnla- 
ck  because  no  bond  bad  been 
ote,  that  Judgment  of  Probate 
t  be  coIlateraUy  attacked, 
'ed.  S66,  boldlng  State  law  tbat 
laD  rest  a  clear  title  la  noil,  la 
iritlme  Uena. 

Et  T.  TAINTOR 
I  conrta  have  concnrroit  Jnria- 
lunal  wblch  Oret  get>  It,  holds, 
i  Ha  dot/  li  folly  performed, 

r  Orleana  t.  Steamship  Oa,  20 
)reme  Court  cannot  reverse  tbe 
>T  contempt;  French  t.  Hay,  22 
to  which  case  la  removed  may 
nacript  Into  another  State  and 
mila,  1S2  U.  S.  48D,  88  L.  40S. 
laws  of  a  State  do  not  apply 
ivlons  to  the  death;  Harkrader 
[26.  holding  that  Circuit  Oourt 

enjoin  criminal  proceeding  In 
By.,  2  Wooda,  421,  P.  O.  17,776, 
constructive  poeaeaslon  of  tbe 
f  order  of  another  court  was 
1  actual  posseesloD;  Sharon  t. 

L.  R.  A.  687,  and  n.,  holding 
unes,  18  Fed.  867.  868,  Bodgers 

Diego,  79  Fed.  600,  and  Fltz- 
I.  487,  62  N.  W.  911,  all  holding 
Co.,  42  Fed.  260,  denying  tem- 
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e  action  of  Snperior  Court  wonld  not  Im- 
Ictfon  or  Clronlt  Conrt;  In  re  Fox,  Bl  Fed. 
1  cannot  raise  qnestlon  of  prior  Jnrlsdlction; 
Co..  ea  Fed.  621.  SO  TT.  S.  App.  204.  boldlng 
be  granted  tbe  poSBeaslon  of  tJtte  property 

0  the  further  esercise  of  Ita  luriadlctlon; 
jdon.  68  Fed.  725,  the  Jurisdiction  of  State 
t  was  exclusive;  Hateh  v.  Bancroft-Thomp- 
ter  State  conrt  has  acquired  JiitlBdlctlon.  a 

to  a  creditor  procuring  judgment  there,  the 
Itate  court;  United  States  v.  Lee.  84  Fed. 
did  not  acquire  Jurisdictlou  of  a  case,  be- 
within  its  Jurisdiction  and  tbe  return  anil 
Sharon  t.  Sharon,  84  Cal.  430,  23  Php.  1101. 
>f  Clrcnlt  Court  flrat  acquiring  Jnrlsdletloo 
endered  subsequent  to  judgment  of  State 
Kan.  App.  763.  48  Pac.  tS97,  surrender,  upon 
by  Stale  first  acquiring  Jurisdiction  of  bim, 
idlctlon;  State  t.  Burke,  35  I-a.  Ann.  ISS. 
Inf;  tlie  supersedeas,  sbonld  not  render  any 
istroy  lis  effects;  .Slaugbter-Houae  Co,  t. 
holding  that  prosecution  of  suit,  founded 

1  decree  was  not  law,  was  without  probable 
12  Mont.  76.  20  Pac.  428.  holding  that  writ 
prl.v  issued,  since  record  did  not  show  that 
edent's  death  was  without  Jurisdiction  to 
[  parte  Hobbs.  32  Tes.  Cr.  318,  40  Am.  St. 
,  where  escaped  extradited  fugitive  returns 
le  will  not  be  turned  over  until  flnni  die- 
lank  of  Chaldron  v.  Anderson.  0  Wyo.  S35. 
t  decree  of  court  first  acquiring  Jurlsdlctlmi 
dgmeut  was  rendered  subsequently.    Cited 

nn  v.  Greenlaw,  12  Fed.  18,  holding  that 
may  be  maintained,  though  another  be  pend- 
r  concurrent  jurisdiction,  so  long  as  poases- 

Isturbed. 

radltinn  cases,  govemor  represents  soyer- 
S  eiHcacy  to  Federal  Constitution.  He  can- 
but  If  he  does,  and  fugitive  la  surrendered. 
i  fugitive's  appearance  before  its  trlbunaJa, 

pplied  in  Ex  parte  The  State,  In  re  Mobr, 
arty  authorized  to  demand  extradition  of 
t  of  the  Federal  government;  Barranger  t. 
Am.  St  Rep.  121,  30  S.  E.  528,  in  trial  of 
tition  case,  the  only  question  Is,  did  esecu 
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's  case.  122  Maes.  328,  holding  that 
re  Is  prima  facte  evidence  of  coni- 
;  Work  v.  Corrlngton.  **  Oblo  St. 
iS3.  354,  355,  boldtng  tbat  governoi 
ider  of  fugiave,  which  shonld  not 
art.  60  Wis,  682,  50  Am.  Bep.  391, 
m  extradited  may  be  arrested  and 
e  be  ts  allowed  to  return.  Cited 
aooper,  52  Wis.  702.  argnendo. 

ball  goes  into  another  State,  and. 

third  Slate,  is  there  dellTered  up. 
In  such  third  State,  the  condition 
come  Impossible  by  act  of  law  so 

In  re  FItton.  SS  Fed.  272.  ceFuslDic 
T  contempt,  placed  himself  so  tbat 
Dnlted  States  v.  McGlashen,  66  Fed. 

recognisance,  only  a  legal  defenst.- 
lla,  1T3.  and  King  v.  State.  18  Neb. 
not  discharged  by  imprisonment  of 
iman  t.  Mattlx.  38  N.  J.  L.  249,  20 
B  Incarceration  did  not  excuse  an 
Sedben?  v.  Carver,  77  N.  0.  323, 
liere  imprlaonment  of  principal  ex- 
:  principal   or  anretles;   Hnston   v. 

Pac.   264.   holding  ball  discharged 

In  same  State  nnder  a  diOerem 
owa,  lis.  29  Am.  Rep.  467,  holding 
does  not  discharge  balL  Glted  In 
',  37  Am.  Rep.  S2;  also  note,  S7  Am. 
raard,  108  D.  S.  454,  27  K  787,  2  S- 
inalty  for  non-performance  of  con- 

ties  over  principal  Is  a  continuance 
the;  may  arrest  him  at  any  time. 

I  Cosgrove  v.  Wlnney,  174  U.  S.  68, 

}  extradited  and  on  ball  cannot  be 

offense;  United  States  t.  Stevens. 

parol  evidence  of  the  surrender  of 

principal  and  discharge  la  inadmissible;  In  re  Jamea,  18  Fed.  867, 

removal  of  prisoner  by  conrt  beyond  the  control  of  the  bondsmen 

rellevee  them;  In  re  Orice,  79  Fed.  632,  holding  that  writ  of  habeas 

corpus  may  Issne,  though  principal  was  surrendered  by  collusion 

with  snretlea;  United  States  v.  Murphy,  83  Fed.  901,  holding  tbat 

a  recognizance  talcen  in  a  criminal  case  ii  "  process; "  In  re  Ton 
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Der  Ahe,  85  Fed.  062,  holding  that  ball  may  arrest  prlncl];«l  In 
other  State,  and  remove  him;  State  v.  Llngerfelt,  109  N.  C  778»  14 
S.  E.  76,.  14  L.  R.  A.  608,  and  n.,  that  recognizance  has  been  forfdtad 
will  not  deprive  sureties  ef  their  right  to  arrest  principal. 

Miscellaneous.— Olted  to  point,  that  laws  of  other  States  nmsl 
be  proved  as  facts,  In  Bosenbaum  v.  United  States,  etc,  Oo^  — 
N.  J.  — ,  44  AtL  967. 


t''! 


16  WalL  378-890,  21  L.  858,  INSURANGB  CO.  v.  PIAGGIO. 

Damages.— Party  cannot  recover  special  damages  for  detention 
of  money  due  to  him  beyond  what  the  law  allows  as  Interest,  and 
the  act  of  jury  In  allowing  $5,000  for  detention  of  money,  under 
claim  for  Insurance,  In  addition  to  Interest,  was  erroneous,  p.  887. 

Cited  and  principal  applied  In  Lowe  v.  Turple,  147  Ind.  671,  44  N. 
E.  81,  37  L.  R.  A.  240,  and  n.,  measure  of  damages  for  failure  to 
pay  a  debt  when  due  Is  legal  interest;  as  also  in  Amott  v.  Spo- 
Iiane,  6  Wash.  450,  83  Pac.  1066,  holding  same;  dissenting  opinion 
in  Banewur  v.  Levenson,  171  Mass.  19,  50  N.  B.  14,  majority  allow- 
ing the  loss  sustained  by  failure  of  defendant  to  extinguish  their 
debt  of  $2,400  at  a  cost  to  them  of  $1,000. 

Appeal  and  error.— It  is  not  necessary  to  order  a  new  venire, 
where  all  the  facts  are  apparent  on  the  record,  though  not  by  a 
special  verdict  In  form,  p.  388. 

Cited  and  principle  applied  in  McNamara  v.  O'Brien,  2  Wyo^  482, 
holding  that  error  apparent  on  record  Is  re-examlnaMe^  whether 
made  to  appear  by  bill  of  exceptions  or  otherwise. 

Insuxaiice.— It  is  not  error  to  refuse  to  charge  that  plaintiff 
had  no  right  to  abandon,  where  an  abandonment  had  been  made 
and  accepted,  p.  389. 

Insuxaiice.—  It  Is  no  error  to  refuse  to  charge  that  abandonment 
was  made  and  accepted  through  error,  when  evidence  of  such  tmct 
is  lacking,  p.  889. 

Trial.—  It  Is  not  error  to  refuse  to  Instruct  <m  point  not  material 

to  issue,  p.  889. 

Trial.— Instructions  to  jury  of  a  proposition,  correct  In  the  ab- 
stract. If  bill  of  exceptions  does  not  state  that  evidence  sufficient 
to  warrant  jury  In  passing  upon  the  question  was  not  given,  Is 
proper,  p.  389. 


;i^ 


16  Wall.  39(M02,  21  L.  86t  BURKB  v.  SMITH. 

Corporations.-  Directors  of  a  company  cannot,  by  agreement  sr 
other  transaction,  release  an  original  subscriber  to  Its  capital  stock, 
which  is  a  fund  for  the  payment  of  Its  debts,  from  his  subscrtp* 
tion,  p.  396. 
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pon  ttalB  principle:  Bavyer  t. 
Uns  arrangement,  that  money 
a  loan.  Invalid  aa  agaliiBt  cred- 
154,  26  li.  978,  boldlQK  agree- 
er  asseBBmenta  be  levied,  void 
ice,  146  V.  S.  704,  86  L.  1140, 
declining  to  accept  payment  of 
ber;  Northwestern  H.  L.  Ioh. 
and  Van  Clere  T.  Berbey,  143 
iSS,  and  n.,  both  holding  Stoch- 
Lyment  of  stock  In  overvalued 

0.  T.  Cotton,  etc^  Co.,  70  Fed. 
k  Is  real  estate  In  good  (altb, 
Bice  Eng.  Co.,  84  Fed.  396.  3ffT, 
base  shares  with  capital  stoclt; 
.   8.   App.  737.  htridlng  llaWlIty 

insolvency,  cannot  be  niodlfled 
a,  etc.,  Co.,  38  Arte  2S,  porchaM 
'bicago,  etc„  Oo.  r.  Summemir, 

plea  of  subscriber,  falUng  t» 

release  of  other  snbscribtf,  la 
o.,  97  la  560,  37  Am.  Hep.  136, 
nit  tbetr  llablUtr  to  creditors; 
.  451,  56  Am.  St.  Kep.  213,  4B 
.  443.  Chontean  t.  Dean.  7  Mo. 

N.  J.  L.  428,  24  AtL  498,  and 
H  Tex.  437,  12  8.  W.  104,  all 
■.  Brovni,  189  Ind.  604,  38  N.  B. 
:  recover  upon  stocli  given  for 
lore.  etc..  R.  E.  v.  Bmployeee' 
.  allowing  claims  of  members 
iitton  to  be  paid  from  assets; 

1.  533.  11  AtL  742,  policyholder 
ter  insolvency  of  company,  is 
rshall  ITonndry  Co.  v.  Kllllan, 
i.  B.  682,  boldlngr  Bubscriber  not 
id  op  by  another.  Cited,  with- 
y  V.  Salt  Co.,  5  Utah.  500,  17 
Dtes:  14  Am.  Dec  264.  90  Am. 
Id  5  Dill.  87. 

ers.  131  D.  8.  254,  SS  L.  135,  0  S. 
1  two  sabscrlben,  that  one  will 
in  price.  If  latter,  at  a  apeclfled 
}ng.  87  Fed.  521.  holding  that 
bey  cannot  obtain,  may  have 
against  aasets  In  bands  of  re- 
Latlmer.  89  Fed.  SS8,  majority 
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holding  llabnitr  of  stocbbolder  for  assesBment,  after  Insolvencf. 
cannot  be  modified  bj  tbe  corporation;  Fatrvlew  B.  R.  T.  BplUman. 
23  Or.  689,  32  Pac  689,  conditional  BnbscrfptlonB,  made  before  organ- 
ization, are  not  conBldered  aa  unquallfled:  Nettles  t.  Hbtco,  33  8- 
C.  53.  11  8.  B.  597,  boldlng  that  receiver  could  not  recover  anb- 
sciiptioD  made  after  contraction  of  debts. 

Corporatloiis. —  Where  original  subscribers  to  capital  stock  agreed 
to  pay  for  more  stock  than  1300,  only  on  the  contingency  that  ctty 
should  not  afterwards  take  Mock  to  the  amount  of  $SO,000;  the  citj 
having  so  snbscribed,  tbelr  liability  was  limited  to  {300.  and  cred- 
itors could  not  hold  them  for  the  larger  conditional  mbscrlptlon. 
p.  395. 

Equity. —  In  eqnity.  an  admlfsilon  entered  upon  tbe  record  muRt 
be  treated  as  a  part  of  It,  tbongb  not  made  so  by  pleading,  or  by 
reference  of  the  coort,  pp.  398-399. 

Idmltations  of  aotloDs. —  Equity  will  not  Bet  aside  a  fraodulem 
transaction,  at  snlt  of  one  quiescent  for  a  period  longer  thao  tbnt 
flxed  by  the  statute  of  limitations,  after  he  bad  knowledge  of  t1i< 
frand,  or  after  be  was  put  on  Inquiry,  p.  401. 

Cited  and  principle  applied  In  Elrby  v.  Lake  Shore,  etc.,  R,  R. 
120  U.  S.  139.  30  L.  573,  7  S.  Ct.  435.  and  Rugan  v.  Sabln.  53  Fe.: 
420.  10  U.  8.  App.  519,  In  eiiiilty.  statute  will  not  run  until  rti- 
covery  of  fraud,  or  untli,  with  reasonable  diligence,  it  might  have 
been  discovered;  Pearsali  v.  Smith.  149  U.  S.  233.  23B,  37  L.  716,  l:; 
S.  Ct.  834.  835.  holding  cinim  barred,  where  bill  did  not  give  reason  . 
for  not  pvosecuting  earlier;  Taylor  v.  South,  etc.,  R.  R.,  4  Woods 
579.  13  Fed.  155.  refusing  to  disturb  an  executed  contract  con 
strucdvely  fraudulent,  after  ten  years'  acquiescence  i>y  stockholderK: 
Phelps  T.  Elliott.  35  Fed.  462.  holding  same  as  cited  case;  Scbeftcl 
V.  Hays.  68  Fed.  460.  10  U.  S.  App.  220.  and  Swift  v.  Smith,  79  Fed. 
715,  49  D.  8.  App.  190.  both  holding  likewise;  Tester  v.  Mansflelii. 
etc..  R.  R..  30  Fed.  639.  refusing  to  relieve  regardless  of  fraud: 
Jones  v.  Smith.  38  Fed.  381.  382.  holding  statute  began  to  mn  from 
time  of  creditor's  action  to  set  aside  fraudulent  conveyance;  Perc>' 
V.  Cockrill,  63  Fed.  876.  10  U.  S.  App.  574,  refusing  to  enforce  cou 
stmctive  trust  where  party  remained  silent  for  fifteen  years. 

16  WaU.  402-413.  21  L.  318,  HUNTINGTON  t.  TEXAS. 

Bonds. —  Where  act  of  Texas,  requiring  indorsement  of  govei- 
nor,  to  bonds  issued  by  United  States  to  that  State,  was  repealed 
by  legislature  during  Rehetllon.  bonds  Issued  for  a  lawful  purpose. 
not  so  indorsed,  carried  good  title;  presumption  Is  that  tbey  were 
issued  with  authority  and  for  lawful  purpose,  especially  after  pay- 
ment by  United  States,  p.  412. 

Cited  and  principle  applied  In  National  Bank  v.  Texas,  20  WdII. 
84.   22   L.   297.   holding  that   absence   of   Indorsemi-ut   of   gov<>i'ii.jr 
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raised  no  presninptloD  of  an  unlawful  purpose;  Tarlor  t.  Tbomas, 
22  WalL  490,  22  L.  T93.  holding  cotton  notes.  Issued  by  Btate,  In  aid 
of  Bebelllon,  Invalid:  Morgan  t.  United  States.  113  U.  8.  498,  28 
L.  1060.  5  B.  Ct.  Et&4,  holding  that  legislature  of  Texas  coold  not 
limit  negotiability  of  bonds  (orerrultng  Texas  t.  White,  7  WalL  TOO. 
1ft  L.  227);  Parks  t,  Coffey,  52  Ala.  38.  38.  holding  Judgments  of 
courts  of  de  jure  govemraent  of  State  during  CItH  War.  not  ancon- 
stitutlonaL  are  binding;  Brasg  v.  Tuffts.  49  Ark.  562.  fl  8.  W.  161. 
boIdlQg  invalid,  treaaury  warrants  autliorIzi>d  by  ordinance,  essen- 
dally  a  war  meaHure;  New  Orleans,  etc.,  R  R.  t.  State.  62  MIbb. 
,S93,  holding  payment  under  Htatnte,  Id  aid  of  Rebellion,  fotd;  Penny- 
crit  V.  Foote,  27  Ohio  St  622,  22  Am.  Rep.  354,  holding  void.  Jndfdal 
nets  of  rebellious  State.  In  yloiatlon  of  the  Federal  Conatltotlon; 
Dinwiddle  Co.  ».  Stuart,  28  Gratt  539,  546,  holding  contract  (or 
purchase  of  salt,  made  In  1862.  by  County  Court,  binding  on  present 
county.  Cited,  without  particular  appltcatloD,  In  Gteenwell  v.  Hay- 
<1on.  7S  Ky.  341,  39  Am.  Bep.  230. 

States. —  Alienation  of  United  State*  bond!  given  to  Texaa,  by 
the  UEurpIng  Texas  government  during  the  Bebellion,  was  void  only 
where  the  alienation  was  In  aid  of  the  Insorrectlon,  p.  41S. 

United  States. —  After  presentment,  recognition  and  order  of  pay- 
ment, anyone,  never  having  held  or  controlled  tbe  United  Statea 
bonds,  may  receive  tbe  proceeds,  p.  418. 

Miscellaneous. —  Cited,  but  not  In  point.  In  Boiling  v.  [lersner, 
91  U.  S.  590,  23  L.  367. 

le  Waa  414-436,  21  L.  467.  UNITED  STATES  T.  HUCKABHHL 

Utiit«d  States. —  Private  persons,  other  than  Infonnsra,  cannot 
join  with  United  Statea  In  prosecution  for  confiscation  of  property, 
under  act  of  1861;  such  suit  must  be  wholly  (or  benefit  of  United 
i^tea,  p.  4S0. 

War. —  Property  seized,  sold,  and  conveyed  by  order  of  presi- 
dent, confirmed  by  Congress.  Is  not  subject  to  confiscation,  under 
set  of  ISM,  p.  431. 

Contract,  Induced  by  compnlslon,  such  as  threats  of  violence  or 
Imprisonment,  sufficient  to  destroy  free  agency,  Is  invalid,  pp.  431- 
132. 

Cited  and  principle  applied  In  Wood  v.  Craft,  86  Ala.  263,  4  So. 
^60,  refusing  to  set  aside  conveyance  for  duress,  where  third  parties 
were  affected;  Tucker  v.  State,  72  Ind.  245,  holding  that  auretie* 
cannot  plead  duress  of  principal:  Hatch  v.  Barrett,  34  Ean.  234,  8 
Pac.  137,  discussing  whether  duress  In  inception  of  note  avoids  It  tai 
hands  of  bona  flde  holder;  Uorse  t.  Woodworth,  ISG  Mass.  231. 
2(1  N.  B.  628,  and  Henslnger  v.  Dyer,  147  Mo.  228.  48  &  W.  814,  re- 
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boldlng  Ilab01t7  of  stockholder  for  assessment  aftn  liuolTency. 
cannot  b«  modified  by  the  corporation;  Falrrlew  B.  R.  v.  Splllman. 
23  Or.  5S9,  32  Fac.  689,  conditional  snbscrtptlons,  made  before  organ- 
ization, are  not  considered  as  anquallfled;  Nettles  t.  Marco,  33  S. 
G.  53,  11  S.  E3.  507.  boldlng  that  receiver  could  not  recover  mib- 
scrlptloD  made  after  contraction  of  debts. 

Corporations. —  Where  original  snbRcrlbers  to  capital  stock  ^reed 
to  pay  for  more  stock  than  $300,  only  on  the  contingency  that  ctty 
Rhonld  not  afterwards  take  stock  to  the  amount  of  SBO.OOO;  the  dtj 
having  BO  anbscribed.  ttaelr  liability  was  limited  to  S300.  and  cred- 
itors could  not  hold  them  for  the  larger  conditional  snbscrlptlon. 
p.  305. 

Hqalty. —  In  eqnlty,  an  admlxslon  entered  upon  the  record  must 
be  treated  as  a  part  of  it  though  not  made  so  by  Reading,  or  by 
reference  of  the  conrt  pp.  398-399. 

Limitations  of  aotlons. —  Equity  will  not  set  aside  a  frauduleni 
transaction,  at  snlt  of  one  quiescent  for  a  period  longer  than  tbni 
fixed  by  the  statnte  of  limitations,  after  be  bad  knowledge  of  tlii- 
fraud,  or  after  be  was  put  on  Inquiry,  p.  401. 

Cited  and  principle  applied  In  Klrby  v.  Lake  Shore,  etc..  R.  R. 
120  U.  S.  139,  80  L.  573.  7  S.  Ct.  435,  and  Rugan  v.  Sabln,  B3  Fe^i 
420.  10  U.  8.  App.  519.  in  minlty,  statute  will  not  run  until  di- 
covery  of  fraud,  or  until,  with  rtwsonable  diligence.  It  might  havt- 
heen  discovered:  Pearsail  v.  Smith.  149  V.  S.  233.  23B,  37  L.  716.  i:. 
S.  Ct.  834.  835.  holding  clnlra  barred,  where  blU  did  not  give  reason 
for  not  prosecuting  earlier;  Taylor  v.  South,  etc.,  R.  H.,  4  Woods 
579.  13  Fed.  156,  refusing  to  disturb  an  executed  contract  con 
structively  fraudulent,  after  ten  years'  acquiescence  by  etocfc  hoi  tiers: 
Phelps  V.  Elliott  35  Fed.  462,  holding  same  as  cited  case:  Seheftol 
V.  Hays.  58  Fed.  4fi0,  19  D.  S.  App.  220,  and  Swift  v.  Smith,  79  Fed. 
715,  49  n,  S.  App.  190,  both  holding  likewise;  Toster  v.  Mansflelii. 
etc.,  R.  R..  30  Fed.  639.  refusing  to  relieve  regardlcBB  of  fraud; 
Jones  V.  Smith.  3S  Fed.  3S1.  382.  holding  statute  began  to  run  froin 
time  of  creditor's  action  to  set  aside  fraudulent  conveyance;  Perc,\ 
V.  Cockrill,  63  Fed.  876,  10  U.  S.  App.  574.  refusing  to  enforce  cou 
atmcflve  trust  where  party  remained  Bllent  for  fifteen  years. 

16  WaH.  402-413,  21  L.  316,  HUNTINGTON  v.  TEXAS. 

Bonds, —  Where  act  of  Texas,  requiring  indoraement  of  gover- 
nor, to  bonds  Issued  by  United  States  to  that  State,  was  repealed 
by  legislature  during  Rebellion,  bonds  Issued  for  a  lawful  purpose. 
not  BO  Indorsed,  carried  good  title;  presumption  is  that  they  were 
Issued  with  authority  and  for  lawful  purpose,  especially  after  pay- 
ment by  United  States,  p.  412. 

Cited  and  principle  applied  In  National  Bank  v.  Texas.  20  Wall. 
84.  22  L.  297.  holding  that  absence  of  Indorsemcui  of  govi-nmr 
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reeta  will  be  affected  br  tfar 

45a 

■oad  Co.  y.  On,  18  Wall.  47B, 
1  iDBtrnment  mnBt  be  Id  name 
itereat;  Ohrletlan  y.  Atlantic, 

10  8.  CL  262,  holding  State 

to  take  Its  property;  United 
Tj.  93,   11  Fed.  4CiS,  holding 

to  vacate  a  patent,  to  be  In- 
i  Sawy.  437,  17  Fed.  711,  hold- 
:  to  rolt  to  set  aside  partner- 
ild.  10  Sawy.  618.  24  Fed.  107, 
eb  may  be  settled  In  the  nilt, 
[omer.  1  McCrary,  644,  F.  O. 
dispensable  party  to  action  by 
id  time;  Brrln  t.  Oregon,  etc, 
•rbere   relief  granted   will   not 

Indispensable  parties;  Jadson 
»yone  engaged  In  fraadulent 
In  salt  to  Invalidate  It;  New 
336,  to  anthorlze  removal,  all 
be  citlsens  of  ditrereat  States: 
S.  decIlnlDg  to  foreclose  mort- 
Iton  V.  Savannah,  etc.,  Ry.,  4fl 
dispensable  against  whom  no 

Havemeyer,  63  Fed.  178,  10 
nor  appealed,  seeking  to  gain 
ary  parties;  Htcklln  t.  Uarco. 
ilssing  an  unnecessary  party, 
llctlon;  Donovan  ▼.  Oampion, 

and  proper  parties;  Blkbart 
57  Fed.  2M,  56  U.  S.  App.  891, 
•'s  liability,  where  corporation 
.  Times  Printing  Co.,  90  Fed. 
Ing  in  a  necessary  par^. 

sent  and  those  not  Joined  are 
d,  p.  450. 

lyer  v.  Life  Assn..  112  U.  B. 
;  citizenship  of  Indispensabla 
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part7  material  In  determloliiK  Jurisdiction;  MItcbell  t.  TUlotton, 
U  B1B8.  827.  12  red,  738,  and  Price  v.  Foreman,  12  Fed.  80S,  both 
dismissing  case  wh«re  a  neceaaary  dpfendant  and  plalntlft  were 
citizens  of  same  State;  Chadbourn  v.  Coe.  45  Fed.  827,  and  Ohad- 
bourne  t.  Coe.  51  Fed.  481,  10  C.  a  App.  78,  both  dismissing  bfll 
to  set  aside  trust,  debtor  not  being  a  party;  Averlll  t.  Bontheni 
By.  Co.,  T6  Fed.  730,  741,  tn  action  to  enjoin  rate-cutting,  lesson 
of  anch  roads  ari^  necessary  parties;  Sioux  City,  etc.,  Oo.  t.  Trust 
Co.,  82  Fed.  120,  49  D.  9.  App.  531.  holding  that  Joinder  ©f  parties 
not  Indispensable  will  not  on  at  Jurisdiction. 

Equity.—  Bill  of  dlsantiafled  minority  stockholders,  to  set  aside 
sale  of  railroad  effected  by  an  amicable  foreclosure  of  mortgage, 
held  defective  for  not  making  any  of  the  mortgage  trustees,  or  any 
of  the  consenting  stockholders,  parties,  p.  451. 

Cited  and  principle  applied  in  Evans  *.  Faxon,  11  Blss.  178,  Id 
Fed.  814.  trustee,  In  bill  attacking  validity  of  his  sale.  Is  a  necessar.v 
party.  Cited  tn  Terbell  v.  Lee,  40  Fed.  43,  holding  foreclosuiv 
sale  should  be  set  aside,  where  relief  could  be  summary,  only  lo 
exceptional  eases. 

l«  Wall  462-471.  21  L.  319.  KBNICOTT  t.  THE  SCFBRVISORS, 
Uunlclpal  corponttlona. —  Authorised  Issue  of  bonds  by  manld- 
pal  officers,  with  a  recital  tliat  prerequisites  have  t>een  compUed 
with,  Is  sufficient  evidence  of  the  fact  to  bona  Ode  holders,  p.  464. 
Reaffirmed  in  Wheeler  v.  Cloyd.  134  D.  8.  53D.  540.  S41.  544,  33  L. 
1009.  1010.  1011.  10  S.  Ct  601,  602.  603,  same  case  at  a  aubaequeut 
stage.  Cited  and  principle  applied  In  Nlcolay  t.  St.  Cl^r  Co.,  3  Dill. 
169,  F.  C.  10,257,  holding  bona  flde  holder  unaffected  by  constructive 
notice  of  facts  In  order,  contrary  to  recitals  In  bonds;  Huldekopi'i 
V.  Buchanan  Co.,  3  DIU.  179.  180,  F.  0.  6,847.  holding  same  as  dted 
case;  Chilton  v.  Town  of  Qratton.  82  Fed.  881.  holding  purchaser 
not  bound  by  conditions  not  recited  In  bond;  Lamoille,  etc..  R.  R. 
V.  Fairfield.  01  Vt  264,  holding  that  a  want  of  power  In  comml»- 
Bloners  to  make  the  sut>scrlpdon  was  open  to  inquiry.  Cited  In 
NorrlB  V.  [le.  1C@  lU.  194.  195.  108,  204.  43  Am.  St.  Rep.  23S.  236. 
23a  243,  38  N.  H.  762.  763.  764.  766.  following  this  decision  reluc- 
tantly, and  only  on  ground  of  ret  Judicata:  dissenting  opinion  In 
Scates  T.  King.  110  111,  472.  majority  holding  municipality  not 
bound  by  false  recitals  In  bonds.  Cited,  wltbout  particular  appli- 
cation. In  Bawkins  v.  Carroll  Co.,  50  Miss.  764. 

Dlstlngnlsbed  In  Buchanan  v.  Lltchdeld,  102  U.  8.  291,  26  L.  140, 
lioldlng  recital  that  tmnds  were  Issued  under  the  authority  of  the 
statute,  does  not  necessarily  Import  a  compliance  with  Constitution 
limiting  muuJcipaJ  indebtedness;  Bates  v.  Independent  School 
DIbL,  2S  Fed.  193,  to  same  effect  Not  foUowed  in  Scates  t.  King 
110  llL  470.  holding  that  municipal  agents  cannot  bind  the  dty  by 
fats*  recitals  In  bonds. 
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SCnnlcipal  OMporatloiui.—  If  iastiance  of  mtmldpfil  bonds  be  Xij 
lawfDl  antborltj,  tbe  omission  of  formalities,  or  fraud  by  m^inlciiHU 
agents,  cannot  be  urged  against  a  bona  flde  holder,  p.  441 

Cited  and  principle  applied  In  Carpenter  t.  Boena  Tlata  On.,  S 
DlU.  560.  F.  C.  2.429,  preenmlng  bonds  valid  algned  br  proper 
officer,  and  reciting  autborlsatlon  by  vote  of  people;  Copper  t. 
Jersey  City,  44  N.  J.  L.  636,  holding  fnrad  of  treasnrer  no  defenM 
to  action  OD  municipal  bonds. 

lave  no  power  to  laane  boada,  of  to  sell 
B,  wlthont  special  authority  of  the  legls- 

>d  In  Sonth  Ottawa  t.  Perfelne,  M  U.  B. 
'.  Shreveport  8  Woods,  214.  P.  C.  8.831, 
lUty  cannot,  without  legielattve  anthor- 
n  extraneons  object 
Lllroad  construed  and  held  to  aotborlie 

and  Isane  bonds  In  aid  of  railway,  be- 
.466. 

aoyd,  134  U.  S.  S30,  MO.  Ml.  M4.  3S  !>. 
601,  602,  603,  same  case  at  subsequent 

applied  In  Nevada  Bank  v.  Steinmlts, 
>ldlDg  valid,  bonds  issued  to  an  amount 
npleted  portion  of  the  road;  Morrill  v. 

8.  W.  60,  boldlng  that  consolidation  of 
i  bonds. 

i  bond  secured  by  mortgate  is  transferred  to 
value,  before  maturity,  In  bill  to  foreclose,  no 
owed  than  could  be  set  up  In  an  action  <mi  thn 

applied  In  Chicago  Ry.  v.  Merchants'  Bank. 

UJ3,  10  S.  Ct.  1003.  holding  negotlBblllty  unal- 

>  property  remained  lu  vendor  until  note  was 

31  Fed.  859,  following  cited  case;  Spence  v. 

iVla.  S87.  Bailey  v.  Seymour.  42  S.  a  825.  20 

rust  Co.  V.  Smythe.  94  Tenn.  621,  4S  Am.  St. 

.,  27  L.  R.  A.  666.  and  Converse  v.  Mich,  Dairy 

loIdiDg  that  Indorsement  of  note  operates  aa 

.ge;  Patterson  v.  Babb,  38  8.  O.  1B2,  17  S.  E. 

holding   that   assignee   of   bond  and    mort- 

•^njce.    being  non- negotiable.    Is   ikot    protected    from    the   equities; 

Fidelity  Co.  v.  Railroad  Co.,  82  W.  Va.  266,  9  S.  H.  188,  it  may 

Oe  proved  ttaat  mortgage  was  cancelled  by  fraud,  accident  or  mlt- 

lake;  dissenting  opinion  in  The  W.  B.  Cole,  59  Fed.  190.  16  D.  8. 

App.  034.  majority  holding  assignee  of  moitgage  securing  negotl- 

.ible  note,  chargeable  with  notice  of  prior  receded  mortgage.    Cited 

Id  14  Am.  Dec.  614,  and  IT  Am.  Rep.  92,  notes  on  same  point 
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DlBtlocalsbed  In  DoU  t.  HoUenbeck,  19  Neb.  643.  28  N.  W.  2SS. 
allowing  defense  of  tuurr  la  action  of  foreclosure  b;  assignee  of 
note  and  mortgage.  Not  followed  In  Trnstees  of  Union  College  v. 
Wbeeler,  61  N.  Y.  107,  holding  that  assignee  of  bond  and  mortgage 
takes  subject  to  tbe  latent  eqnltleB;  Dearman  t,  Trimmler,  26  8.  C. 
513,  2  S.  Et.  SOB,  after  note  li  barred  tbe  bolder  of  mor^ge  la  not 
protected  from  the  cqultleg. 

Oonntias.— A  law  aniborlzliv  a  "bontu"  to  be  paid  to  a  rail- 
road, tneaas  not  a  gift  or  gratultr.  but  a  sam  paid  for  services,  or 
upon  a  consideration  In  addition  to  that  whicb  woald  be  ordinsrilj 
gtTen,  p.  471. 

MlBcellaneona.—  Olted  incidentally  In  Gamble  t.  Glbaon,  10  Mo. 
App.  33S:  Snperrlsors  T.  Kennlcott,  94  U.  8.  480^  24  L.  26(K  Mme 
case  at  subsequent  Btag& 

16  WalL  471-47B.  21  Ll  803,  MORGAN  t.  PARHAM. 

Conunerce.—  Inetruments  and  vehicles  engaged  Id  interstate  eom- 
merce  may  be  taxed  b;  the  States,  p.  476. 

Olted  and  principle  applied  in  Pullman's  Palace^Jar  Go.  ▼.  Twom- 
bly,  29  Fed.  ti63,  holding  vebldea  of  tranqmrtatlon,  used  contlno- 
ously  upon  a  single  run,  acquire  a  situs,  for  purposes  of  taxation; 
Llneban  Ry.  T.  Co.  t.  Pendergrass,  70  Fed.  2,  86  0.  S.  App.  48,  In 
suit  to  enjoin  collection  of  tax,  tbe  amount  in  controversy  Is  tbe 
amount  of  such  tax.. 

Sblpplng.— Enrollment  of  vessd  In  port  of  anotber  State  does 
uot  affect  ber  r^istrr  or  ownership  at  borne  port.  p.  476. 

Cited  and  principle  applied  in  Tbe  Rapid  Transit,  U  Fed.  32ti. 
where  vessel  Is  enrolled  In  two  States,  there  Is  no  lien  for  neces- 
saries, though  she  be  enrolled  In  tbe  other  State;  The  Jennie  B. 
Ollkey.  19  Fed.  120,  holding  master  does  not  acquire  a  realdeoce 
by  putting  Into  a  foreign  port  more  or  less  often;  The  Ellen  Bol- 
gate.  30  Fed.  126,  prima  facte,  the  home  port  Is  place  of  enrollment 
nearest  to  residence  of  managing  owner.  Cited  In  The  Lotos  No.  2, 
26  Fed.  640,  that  home  port  may  mean  port  of  sitry  or  residence 
of  owner;  Mitchell  t.  Chambers,  43  Mich.  160,  88  Am.  Bep.  168,  D 
N.  W.  64,  without  particular  appllcatian. 

Commerce.—  Vessel  engaged  In  Interstate  commerce  !■  taxable  In 
State  of  Its  situs,  pp.  476-4T7. 

Cited  and  principle  applied  In  Wiggins  Perry  Co.  t.  East  St. 
Louis,  107  U.  S.  374,  27  L.  423,  2  a  Ct  264,  holding  taxing  of  boats 
by  State  of  their  sitns  not  a  regulation  of  commerce;  Orapo  v. 
Kelly,  16  Wall.  630,  21  L.  438,  holding  that  asslgnnieut  in  State  of 
sltiia  passed  title  to  vessel  on  high  seas;  Moran  v.  New  Orleans, 
112  U.  S.  74,  28  L.  685,  5  B.  Ot  40.  holding  Invalid,  municipal  tax 
on   tow  boats   navigating   Mississippi,    between    New   Orleans    and 
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BlatcM.  28B,  F.  O.  12,853, 
roBi  tbe  HndsOD;  Kilgoui 
151,  F.  0.  7,7«4,  holding 
considered  «■  persoDalty 
lOe  Ind.  173,  6  N.  B.  323. 
residence  of  oinier;  New 
LDiL  650,  30  Am.  Bep.  282, 
Doing  to  Gulf  of  Mexico, 
in  New  York,  ber  home 
and  a  third  she  Is  teu- 
tltutlonal,  p.  478. 
er  F.  Go.  t.  PennsjlTanla, 
880,  832,  bolOlDg  ferry,  bj 
,  not  taxable  by  Pennsjl- 
ably,  29  Fed.  666.  holding 
ously  upon  a  single  run, 
Johnson  V-  De  Barf-Ba;a 
a.  A.  525.  and  n.,  boldlng 
1.  pp.  523,  524.  10  So.  648, 
.evoli,  60  Mich.  198.  26  N. 
jh.  67  Mich.  666,  85  N.  W. 
68  N.  Y.  245.  all  holding 
>8  sot  become  subject  to 
ere;  Barnes  v.  Woodbury, 
IS  of  cattle  was  at  bonie 
N.  G.  367,  18  Am.  St.  Bep. 
tiding  rDlllng-atock  of  non- 
!tate  1h  not  taxable  here; 
Pa.  St.  146,  holding  for- 
tlon  of  Its  capital  rep  re- 
ins; Providence  Coal  Co.  v. 
S7,  npholdlng  statute  for- 
ier  In  charges;  Wheeling. 
27  Am.  Rep.  555,  holding 
.  Cited  In  The  Lotus  No. 
port  of  entry  or  residence 
t  Gar  Co-  v.  Pennsylvania, 
valid.  State  tax  on  capital 
nnraber  of  miles  of  road 
Ohio,  165  V.  8.  231,  41  L. 
,  State  tax  on  property  of 
proportion  to  Ita  capital 
1  62  Am.  St  Bep.  471,  472, 

PennsylTania,  141  D.  8. 
ralld.  State  tax  on  capital 
lumber  of  miles  of  road 
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within  the  State;  McRae  y.  Bowers  D.  Co.,  90  Fed.  362,  368,  hold- 
ing dredgers  may  be  taxed  by  State  other  than  where  owner  resides; 
Union,  etc.,  Transit  Co.  v.  Lynch,  18  Utah,  390,  55  Pac  642,  holding 
cars  passing  through  State  may  be  taxed. 

16  Wall.  479-483,  21  L.  470,  OSBORNE  v.  MOBILB. 

Taxation.-- It  is  as  important  to  leave  rightful  powers  oC  the 
State,  in  respect  to  taxation,  nnimpaired  as  to  maintain  powers  of 
Federal  government  in  their  integrity,  p.  481. 

Cited  and  principle  applied  in  Pacific  R.  B.  ▼.  Magnlre,  20  Wall. 
42,  22  L.  285,  holding  that  act  created  a  contract  exempting  rail- 
road from  taxation;  Moran  v.  New  Orleans,  112  U.  S.  74,  28  L.  655, 
5  S.  Ct.  40,  holding  invalid,  tax  on  towboats  running  to  Gulf;  Peo- 
ple v.  Wemple,  138  N.  Y.  10,  33  N.  B.  722,  19  L.  B.  A.  697,  holding 
invalid,  tax  on  foreign  railroad  corporation;  Bx  parte  Asher,  23 
Tex.  App.  673,  5  S.  W.  96,  sustaining  tax  on  drummers;  Western 
Union  TeL  Co.  v.  Ricbmond,  ,26  Gratt.  22,  discussing  power  of 
State  to  tax  agencies  of  the  United  States;  dissenting  opinion  In 
State  V.  Cumberland,  etc.,  R.  R.,  40  Md.  58,  majority  holding  in 
valid,  tax  on  transportation  of  coal. 

Conunerce.—  State  tax  on  gross  receipts  of  railroad  is  in  nature 
of  a  general  income  tax,  and  not  a  restriction  of  interstate  com- 
merce, p.  481. 

Cited  in  Philadelphia,  etc..  Co.  v.  Commonwealth,  104  Pa.  St  116, 
liolding  steamer  taxable  as  to  its  receipts  from  foreign  and  Inter- 
state trade. 

Commerce.—  State  cannot  impose  a  tax  upon  interstate  transpor- 
ts tion,  p.  481. 

Cited  and  principle  applied  in  State  t.  Cumberland,  etc,  B.  B., 
40  Md.  48,  holding  invalid,  tax  upon  coal  transported. 

States.—  Right  of  State,  in  absence  of  legislation  by  Congress,  to 
legislate  upon  subjects  over  which  Constitution  has  given  authority 
to  Congress,  has  been  asserted  in  several  cases,  p.  482. 

Cited  In  Sherlock  v.  Ailing,  44  Ind.  196,  holding  statute  giving 
action  for  death  extended  to  vessel  navigating  the  Ohio;  without 
particular  application  in  Railroad  Co.  v.  Fuller,  17  WalL  670,  SI 
L.  714;  dissenting  opinions  in  Wabash,  etc.,  Ry.  v.  Illinois,  118  U.  flk 
585,  593,  30  L.  254.  256,  7  S.  Ct  18,  22.  majority  holding  State  can- 
not restrict  the  interstate  transportation  of  passengers. 

Comm.erce.—  Ordinance  placing  license  tax  upon  every  express  or 
railroad  company  doing  business  within  the  city  of  Mobile,  and 
transporting  beyond  limits  of  the  State,  is  not  a  tax  upon  interstate 
commerce,  pp.  482-483. 

Cited  and  principle  applied  in  Memphis,  etc,  B.  B.  t.  Nolan,  14 
Fed.  533,  holding  valid.  State  tax  on  express  company  engaged  Hi 
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Mmmerce  between  States;  In  re  Mar,  82  Fed.  42E,  enatalDing  ordi- 
nance llceosli^  aellere  of  cigarettes:  Seymour  y.  State.  51  Ala.  53, 
nptioldlng  license  tax  on  peddlers;  Port  of  Mobile  v.  Leloup,  76  Ala, 
403.  aiiHt^ntiiK  tax  on  telegrapti  companies;  revened  In  127  TJ.  9. 
1544.  82  L.  813,  8  S.  OL  1882;  W.  U.  Tel.  Co.  v.  Board  of  Assess- 
ment.  80  Ala.  281,  60  Am.  Rep.  107.  holding  unconstitutional,  tax  on 
gross  receipts  of  telegraph  companies,  reversed  in  132  U.  S,  475. 
33  I/.  410, 10  8.  Ct  162;  McDonald  v.  State.  81  Ala.  283.  60  Am.  Rep. 
leO,  2  So.  831,  sustaining  statute  licensing  railroad  engineers:  State 
T.  J^ilker,  43  Eaa.  241,  22  Pac.  1022,  7  L.  R.  A.  185.  and  n.,  hold- 
ing Intoxicating  Uqnora  transported  from  another  State  are  su^jec1 
to  the  lawB  of  this,  relating  to  their  sale;  New  Orleans  v.  Towboat 
Co^  S3  La.  Add.  660,  39  Am.  Rep.  282.  snstalning  State  tax  on 
toirboats  running  to  the  Gulf;  F:  igo  v.  Auditor- General,  57  MIpIi 
S06.  24  N.  W.  542,  supporting  tai  upon  freight  business:  Post.il  Tel. 
Go.  T.  State,  71  Miss.  560.  561.  565,  42  Am.  St.  Rep.  477.  47!),  4S-J. 
14  So.  87,  88,  holding  valid,  mileage  tax  on  wire  of  foreign  telegmpb 
company;  Waterbnry  v.  Newton,  50  N.  .T.  L.  53»,  14  Atl.  607.  up- 
holding law  forbidding  sale  of  oleomargarine  colored  with  annolro; 
People  T.  Wemple,  188  N.  T.  7.  33  N.  B.  721.  19  I..  R.  A.  608.  holding 
Invalid,  tax  on  foreign  railroad  corporation;  I.lghtbnme  v.  Taxing 
nistrlet,  4  Lea,  222,  supporting  tax  on  steamboat  and  railroad 
agents;  Bobbins  v.  Taxing  District.  13  Lea,  810.  sustaining  tax  ofl 
dmrnmera;  W.  U.  Tel.  Co.  v.  State,  55  Tex.  318,  holding  valid,  occu- 
pation tax  on  telegraph  company  graduated  according  to  business 
done;  Western  TTnlon  Tel.  Co.  v.  Richmond,  26  Gratt.  28,  snatain- 
Ing  tax  on  foreign  telegraph  company.  Cited  to  point  that  State  may 
Impose  conditions  on  foreign  corporation,  on  which  It  can  do  busi- 
ness, In  Hartford  Fire  1ns.  Co.  t.  Raymond,  70  Mich.  502.  38  N.  W. 
482;  dissenting  opinion  In  New  York  L.  I.  Oo.  v.  Smith.  —  Tex. 
ClT.  App.  — ,  41  S.  W.  688.  and  State  t.  Doyle.  40  Wis.  197.  22  Am. 
Rep.  701.  Cited  in  dissenting  opinion  In  Robblns  v.  Shelby  Taxing 
District  120  D.  S.  500.  30  L.  698.  7  S.  Ct  597.  see  59  Am.  Rep.  278. 
majority  holding  nnconstltntlonal.  tax  oo  dmmmerB.  so  far  as  ap- 
plicable to  firms  of  another  State.  Bee  the  following  notes:  99  Am. 
Rep.  280.  8  Am.  St.  Rep.  609,  and  52  Am.  Dee.  333. 

Distinguished  In  Pallman  S.  Car  Co.  t.  Nolan,  22  Fed.  281.  and 
Plekard  v.  Pullman  8.  Car.  Co..  117  U.  8.  40.  60,  20  L.  700.  791.  6 
8.  Ct  642,  043.  both  holding  State  tax  on  cars  void,  so  far  as  It  ap- 
plies to  Interstate  transportation  of  pasaengers;  Indiana  v.  E>ullman 
Palace-Car  Co.,  11  Btss.  567,  16  Fed.  200,  holding  void.  State  statute 
taxing  gross  receipts  of  foreign  sleeping-car  company:  Joseph  v, 
Randotph,  71  Ala.  607.  46  Am.  Rep.  351,  holding  void.  license  tax 
on  one  removing  laborers  from  the  State;  Osborne  v.  State.  33  Fta. 
168.  197,  89  Am.  St  Bep.  IDl.  123,  14  Bo.  690,  599.  25  L.  R.  A.  123, 
182,  holding  valid.  State  tax  on  local  express  business.  Denied  In 
r^lovp  T.  Port  of  Mobile,  127  V.  S.  644,  647.  32  L.  818,  814,  8  S. 
VOL.  VII  -  66 
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Ct  1382,  1883,  holding  unconstitutional,  State  tax  on  telegrapb  com- 
panies; Western  Union  Tel.  Ck>.  t.  Alabama  Board,  etc,  132  U.  8. 
475,  33  L.  410,  10  S.  Gt  162,  holding  void,  State  tax  on  gross  receipts 
of  telegraphy  companies  from  messages  carried  partly  without  State; 
dissenting  opinion  in  Ficklen  y.  Shelby  County  Taxing  Dist,  145  U. 
S.  26,  36  L.  608,  12  S.  Ct  813,  majority  holding  valid,  percentage  tax 
on  broker,  acting  for  non-resident  principals;  United  States  Express 
Co.  V.  Hemmingway,  80  Fed.  62,  and  United  States  Bxpress  Co.  v. 
Allen,  30  Fed.  714,  716,  both  holding  tax  on  express  companies  void 
as  to  interstate  transportation;  Georgia  Pacldng  Co.  v.  Macon,  60 
Fed.  780,  22  U.  S.  App.  778,  holding  void,  tax  on  dealers  not  rais- 
ing their  own  cattle. 


16  WalL  483-504,  21  L.  478,  PLANTERS'  BANK  T.  UNION  BANK. 

War. —  Order  of  military  commander  of  August  17,  1868,  that 
Union  Bank  of  New  Orleans  pay  to  quartermaster  of  the  army  the 
debt  due  the  Planters*  Bank,  was  invalid,  and  such  payment  did 
not  satisfy  the  debt,  p.  494. 

Cited  in  Bennett  v.  Mechanics,  etc.,  Bank,  34  La.  Ann.  157,  holding 
depositor,  not  having  repudiated  the  action  of  bank  in  paying  nnder 
the  order  of  the  general,  was  bound. 

War.—  Property  may  be  seized  "  flagrante  bello,**  where  there 
Is  no  such  substantial,  complete,  and  permanent  military  occupation 
and  control  as  draws  after  it  the  full  protection,  consistent  with  a 
subjection  to  military  government,  p.  495. 

Cited  in  Gates  v.  Goodloe,  101  U.  S.  618,  25  L.  897,  holding  com- 
manding general  had  right  to  collect  and  hold  rents  belonging  to 
citizen  remaining  within  the  lines  of  the  enemy. 

War.— After  General  Butler's  proclamation  of  May  1,  1862,  in 
New  Orleans,  announcing  the  inviolability  of  private  property, 
the  commander  of  the  department  could  not  seize  private  property 
as  booty  of  war,  or  make  an  order  confiscating  it,  p.  495. 

Cited  In  Ford  v.  Surget,  97  U.  S.  618,  24  L.  1026,  holding  Con- 
federate officer,  acting  under  orders,  not  liable  for  destruction  of 
cotton;  dissenting  opinions  in  Dow  v.  Johnson,  100  U.  S.  183,  189, 
190,  25  L.  641,  643,  majority  holding  military  officer  serving  In 
enemy's  country  during  Rebellion,  not  amenable  to  their  courts. 

War.— Acts  of  August  6,  1861,  and  July  17,  1862,  prescribing 
confiscation  of  enemy's  property,  impliedly  prohibited  confiscation 
of  all  property  not  Included  within  those  acts;  hence,  property  of 
banking  corporations  was  not  confiscable,  by  military  command- 
ants, p.  496. 

Reaffirmed  in  Risley  t.  Phenlx  Baxik;  88  N.  Y.  886^  88  Ab.  Be^ 
43L 
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Itlegsl  contract;  Hubbard  t.  Mulligan,  —  Colo.  — ,  5T  Pac.  742,  743, 
boldlng  mortgage  vaild.  tbongh  made  parauant  to  an  Invalid  agree- 
ment; Fape  T.  Wright.  116  Ind.  504,  10  N.  E.  4(>0,  allowing  broker 
commlaaloQ,  thoagh  prlni^lpal  violated  tbe  law;  Beacb  t.  Wakefield, 
107  Iowa,  586,  76  K.  W.  684.  corporation  exceedlDK  statutory  limit  of 
ladebiednees,  cannot  attack  moi-tgage  on  that  ground;  Gummlngs  v. 
Sanx,  SO  La.  Ann..  pL  1.  200.  refusing  to  enforce  note  given  for  a 
tblng  not  in  ezlstence;  Portamoutb  B.  Oo.  t.  Mudge.  68  N.  H.  462, 
44  AtL  600.  where  treasurer,  embezzling,  agreed  to  make  up  bis  ac- 
counts, be  was  not  liable  to  pay  shortage  of  predecessor;  Hatch 
V.  Hanson,  46  Mo.  App.  334.  S35.  holding  party  receiving  money 
from  lottery,  had  to  pay  co-purchaser  of  ticket;  Carklns  v.  An- 
derson, 21  Neb,  368.  32  N,  W.  157,  party  having  obtained  title  throufth 
the  tranBaction.  could  not  set  up  its  illegality;  Jlarsball  v.  Tbruston, 
3  Lea,  746,  holding  valid,  uotes  given  for  losses  In  Hpeculatlon  to 
agent  of  losing  party:  Lewis  v.  Alexander,  51  Tes.  590.  PfeuiTer 
V.  Maltbf.  64  Tei.  462.  38  Am.  Rep.  632,  and  McDonald  v,  Lnnd,  13 
Wash.  418.  421,  43  Pac.  350.  aU  holding  party  murt  divide  profits 
of  Illegal  contract:  Morgan  v.  Morgan,  1  Tei.  Civ.  App.  31ft,  21  K, 
W.  156,  holding  woman,  marrying  man.  not  knowing  his  divorce  to 
be  void,  entitled  to  community  Interest  In  property;  Patty-Joiner 
Co.  V.  City  Banlc.  15  Tei.  Civ.  App.  4S5,  41  S.  W,  177.  upholding 
transfer  by  one  partner  to  another,  as  against  his  Individual  cred- 
itors, though  partnership  was  Illegal.  Cited  iu  Tayloe  v.  Duggor, 
66  Ala.  460.  reviewing  authorities,  as  to  Coufedeiate  bonds,  and 
treasury  notes;  wltbont  particular  application,  lu  Hechman  v. 
3wartz,  BO  Wla.  270,  6  N.  W.  802.  and  Conner  v.  Robertson.  37  La. 
Ann.  S21,  SB  Am.  Rep.  527.  30  Am.  Rep.  108,  lOS.  and  37  Am.  Rep. 
20*,  notes,  on  this  point,  revlevfing  cases. 

Dlstlngutsbed  In  Dent  v.  Ferguson.  132  U.  8.  67,  33  L.  248,  10  S. 
Ct  19.  refusing  to  aid  the  recovery  of  property  conveyed  In  fraud 
of  creditors;  McMullln  v.  Hoffman,  174  U.  S.  6C6.  666,  669,  10  &  CL 
345,  850,  refnslng  to  enforce  any  rlghta  springing  from  an  Illegal 
contract;  Blerbauer  ▼.  Wlrth,  10  BIss.  68,  5  Fed.  338,  employee  can- 
not recover  for  expenses  In  evading  legal  process;  Jackson  v.  Mc- 
Lean, 36  Fed.  217,  refusing  to  entertain  action  for  accounting  of 
profits  realized  from  fraudulent  contract;  McMuUan  v.  HofTman. 
69  Fed.  B18,  refusing  to  enforce  contract  for  collusive  bidding  on 
public  works,  and  for  division  of  profits;  Mexican,  etc..  Banking 
Co.  V.  LIcbteneteln.  10  Utah.  343,  37  Pac.  B7B,  parties  to  criminal 
enterprise  are  principals,  the  court  will  not  divide  the  prvceeds. 

Banks  and  banWng. —  Money  of  depositor  becomes  that  of  the 
bank,  who  Is  his  debtor,  and  Is  boond  to  return  a  similar  sum  when 
demanded,  p.  BOl. 

Glted  and  principle  ampUed  In  State  v.  Carson  Sav.  Bank,  17  Nev. 
tB2,  80  Pac.  704,  holding  deposits  are  assessable  to  bank;  Jocknsch  v. 
Towsey,  51  Tex.  132,  holding  that  bank  la  debtor  for  money  col- 
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7  killed  bj  ateamboat. 
■aXtj,  then  ezlated,  pp. 

Ullng,  93  D.  B.  10«,  23 
rath  iMAding  statnte  of 
ilUng  In  ^'*th,  la  no 
'  GongreBB;  In  re  Long 
itn  for  damages  given 
Imlraltj;  The  Qtr  of 
i,  61  Fed.  seS,  20  n.  S. 
878,  44  n.  8.  App.  26. 
given  b7  State  Btatate 
n  re  Humboldt  L.  M. 
!.,  Aasn.  V.  Ohrlstopber. 
loldl&g  that  admiralty 
aUtcb  oader  laws  of 
.16,  IIB,  120.  34  n.  8. 
Isconsln  atatate,  giving 
to  the  middle  of  Lake 
tte. 

ry  Co.,  6  Hnghea.  876. 
e  statute  giving  for  a 
ship. 
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act  committed  on  navlgab 
ImlnUtj,  lirespectlTV  of  Su 

'estport,  63  Coim.  601,  60  Fe 
^nst  town  for  Injorr  arlBli 

□gtul  acts  committed  on  nai 

GanD.  2  Ted.  243.  holding  sh 
r  careless  Btowlng  of  dnnnag 

:an  authorize  legal  represent 
[n  admlraltr,  not  decided,  p 

Etarrlabnrc,  119  n.  B.  20S,  : 

atatute  inlt  caimot  be  mal 
III  seaa,  canaed  by  n^llgenc 
r.  268.  269,  5  Fed.  80.  81,  bol 

by  code,  may  be  enforced 
11pp.  278,  r.  a  2,018.  anstal 
>nK  Island,  etc^  T.  Oo..  5  Fe 
nie  n.  B.  Ward,  17  Fed.  46 
n  b7  State  statute  for  dea 
lont  partlcnlar  application. 

Fed.  881. 

Ictary  act  Bftvea  to  snitora 

;,  wbere  common  lav  la  coi 

t  Kosa.  58  Fed.  184,  Kfnsli 
gle  claim;  Bllllnsa  t.  Brelnln 
tate  Goorta  may  take  Jnrlsdl 

Is  a  remedr  at  common  lai 
State  legletatlos.    Cited  In  t 

242,  248,  note. 

nam  against  owner  of  vess 
«d  by  libel  In  District  Coui 
1  actloQ  at  law.  either  in  CI 
'  different  States,  or  In  Sta 
it  Jurisdiction,  p.  S33. 
Atlas,  B3  U.  8.  816.  23  L.  86 
Aj  at  common  law,  or  In  rei 
aer;  Scboonraaker  v.  Ollmoc 
t  admiralty  baa  not  exclnsi' 
owing  out  of  collisions;  Ma 
268,  SO  L.  166,  U  S.  Gt  Sfl 
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Ctted  and  principle  applied  In  Deans  t.  WUcozon,  25  flft.  1055,  7 
So.  179,  Waterman  v,  Doekrey,  78  Me.  141,  S  AtL  50,  and  Eodge  ». 
Hodge,  90  Me.  607,  60  Am.  8L  Sep.  287,  38  AtL  686,  40  H  R.  A.  47, 
and  n.,  all  holding  same  aa  cited  case.  Cited  In  24  Am.  Dec  381, 
note  on  tlila  point;  dissenting  opinion  in  Bamett  t.  Tanmeter,  7 
Ind.  App.  61,  33  N.  D.  671,  majority  holding  matters  not  subject 
to  procesa  of  administration  cannot  be  aald  to  have  been  adjudi- 
cated. 

Ezecoton  and  admlnlatratortt.—  AdmlnletratOT  de  bonis  son  can- 
not sue  bla  predecessor  for  dellnguenclea  In  office  or  prosecute  his 
bond  therefor;  the  latter  Is  responsible  to  legatees,  creditors  and 
dlstrlbnteea  directly,  p.  641. 

Cited  and  (olnclple  applied  In  State  t.  Rottaken.  84  Ark.  161. 
United  States  v.  Walker,  109  U.  S.  261,  27  U  923.  8  S.  Ci.  2T9.  War- 
deld  T.  Brand,  IS  Bnsb,  88,  and  Coart  of  Probate  t.  Smith,  16  B.  1. 
446.  17  Atl.  57,  aU  holding  same  as  cited  case:  Wilson  v.  Arrlck.  112 
U.  S.  87,  28  L.  618,  S  8.  Gt  77,  holding  debt  collected  bj  agent  of 
administrator  cannot  be  recovered  from  him  b;  administrator  de 
bonis  non;  New  Orleans,  etc.,  Co.  t.  Reynolda,  39  Fed.  375,  the  fact 
that  administrator  de  bonis  non  presented  claim  to  surety  of  former 
administrator  will  not  affect  the  statute  of  limitation;  Hubbard  t. 
Urton,  67  Fed.  421,  after  final  settlement  of  estate,  heirs  may  sue 
to  recover  personalty  unadmlnlstered;  Waring  t.  Lewis,  63  Ala.  628, 
holding,  under  statute,  administrator  de  tranls  non  can  charge  bis 
predecessor  with  a  devastavit;  Tbiefes  v.  Mason,  56  N.  J.  Eq.  400. 
461.  37  Atl.  467,  holding  executor  not  responsible  to  administrator 
cum  testamento  annexe;  Adams  v.  Petrain,  11  Or.  812,  3  Pac.  167. 
holding  no  action  can  be  maiutalned  on  administrator's  bond  until 
hiB  accounts  are  settled  In  County  Court;  Collins  v.  Warren.  63  Tei. 
321.  holding  salt  could  not  Ik  sustained,  no  statute  aulborlzing  IL 
Cited,  without  particular  appilcaflon.  In  Llndsley  v.  Dodd,  53  N. 
J.  Eq.  70,  30  AtL  897.  Cited  In  21  Am.  Dec.  387.  note  on  meaning 
of  "  administered; "  61  Am.  Dec.  533.  note  on  this  point  Cited  In 
dissenting  opinion  In  Foster  v.  Bailey,  157  Mass.  ITO,  31  N.  E.  775, 
majority  holding  that  administrator  has  rlglit  to  settle  account  of  bis 
intestate  as  admlnletrntor  de  bonis  non,  before  he  can  be  called 
upon  to  deliver  the  assets;  Green  v.  Thompson.  84  Ta.  412.  S  S.  B. 
525.  majority  holding  that  failure  of  first  administrator  to  file 
appraisement  furnished  no  ground  for  relief  against  subsequent 
administrators. 

Distinguished  In  In  re  Jordan.  2  Hask.  371,  2  Fed.  322,  where 
statute  haa  rendertr;!  this  decision  no  longer  applicable;  Cham- 
berlain's Appeal,  70  Conn.  374,  377.  39  Atl.  737.  41  L.  R.  A.  206,  207, 
If  It  appears  that  property  disposed  of  as  testate  estate  Is  really 
Intestate,  an  administrator  de  bonis  non  could  recover  and  admin- 
ister It:  Hanlfan  v.  Needlei.  108  111.  107,  and  Stewart  v.  Phenice. 
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B.  A.  105,  uul  iL,  one  leasing 
tlutt  use  to  a  portion  of  Uw 

reyauce  of  right  to  nse  Tonr 
hat  licensee  shonld  not  grant 
^rm,  pnrchasera  could  be  e» 
term.  p.  649. 

Deri  can,  etc,  SnH>l7  Co.  t. 
bere  bucklea  were  licensed  to 
a  lofringement;  Porter  Needle 

holding  like  principal  case; 

69  Fed.  99&,  holding  grantee 
Infringement  without  Joining 

1.  Richardson,  75  Fed.  592, 
dtrlct  hla  title:  bj  a  new  coa- 
Et.  R.  T.  Haberkom.  10  Ind. 
'er  of  limited  Interest  In  pat- 
tc,  Co.  y.  Zimmerman  Idf^ 
116,  1117.  construing  "  patent 

In  Keder  t.  Standard,  etc. 
It  741.  majority  holding  that 
ea  an  absolute  property,  an- 

T.  Simmons,  1  Fed.  Gas.  623, 
I  be  used  In  ordinary  parsnita 
rictlons;  Sheldon  Axle  Oo.  t. 

L.  R.  A.  657,  holding  sabse- 
,  with  notice  ot  assignment, 
y  of  aaalgnees. 

title  to  personal  property  ti» 
wents  him,  p.  660. 
le  T.  Sanborn,  4  GUff.  811.  F. 
lyrlght,  and  could  convey  ne 
bl.  180,  P.  a.  17.261,  holding 
:  not  Import  a  conveyance  of 

606.  note  on  ttals  point 
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second  section  of  bankrnptey 
an  appeal  from  ezerdae  of 
r  by  Olrcnlt  Ooarta, 


Wall.  286,  22  L.  ICD,  Bdckney 
ky  T.  National  Bank.  23  Wall. 
II.  93  n.  S.  348,  23  L.  923. 
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BeulEmptcT.—  District  Court  baa  bo  Jarlsdlctlon,  wbtrt  gnodB 
were  held  bj  sheriff  for  rent  under  «  writ  of  prortfrtonal  aelaure 
made  before  b&nkniptcr,  neither  sheriff  nor  lessor  being  a  part7  to 
bankruptcy  proceedings,  to  sommarll}'  order  sheriff  to  deliver  goods 
to  assignees,  pp.  565-657. 

Cited  and  principle  applied  in  O'Brien  r.  Weld,  92  V.  8.  S3,  84, 
23  L.  977,  holding  plalDtiCs  In  execution  coald  not  maintain  suit 
against  sheriff  for  paying  money  on  order  obtained  by  them;  EyBtec 
V.  Gaff,  91  U.  S.  fi2S,  23  U  40S.  holding  Federal  Jurisdiction  of  b.ink- 
mptcy  does  not  divest  that  of  State  courts;  Jerome  t.  McCarter, 
M  U.  a.  737,  24  L.  137,  holding  decree  valid,  though  entered  after 
bankruptcy  of  mortgagors;  Davis  v.  Railroad,  1  Woods,  664,  F.  C. 
3,618,  and  Bradley  v.  Bealey,  1  Holmes,  452,  F.  G.  1.7S1,  both  bold- 
itig  receiver  of  State  court  cannot  be  dispoBsessed  by  Court  of 
Bankmptcy;  Shalnwald  v.  Lewis,  6  Sawy.  591,  6  Fed.  S15,  holding 
assignee  In  bankruptcy  appointed  by  court  of  one  district  can  recover 
assets  In  another  only  by  plenary  suit;  In  re  Pierce,  7  Blsa.  427,  F.  0. 
11,139.  ordering  property  In  possession  of  wife  to  be  turned  over  to 
assignee  of  husband;  Kimberllng  v.  Hartly.  1  McCrary,  141,  1  Fed 
S75,  Love  V.  Love,  16  Fed.  Cas.  808.  Crowe  v.  Reld,  67  Ala.  286. 
Brown  v.  Newman,  66  Ala.  277,  and  Pauley  v.  Cauthorn,  101  Ind.  93. 
power  of  State  conrt  to  enforce  specific  lien  Is  not  divested  by  sub- 
sequent bankruptcy  of  debtor;  Townsend  v.  Leonard,  8  Dill.  372.  F. 
C.  14,117,  Wilson  r.  Chllds.  8  Bank.  Reg.  527.  30  Fed.  Cas.  116,  In 
re  Eaeley.  93  Fed.  421,  State  v.  Taylor,  3  Mo.  App.  3K.  Hnrlbutt  v. 
Currier,  68  N.  H.  95.  38  Atl.  603,  and  State  v.  Superior  Court.  14 
Wash.  329,  44  Pac.  544.  all  holding  possession  of  eherlfT,  under  levy 
made  before  bankruptcy,  cannot  be  disturbed;  In  re  Marter,  12  Bank. 
Reg.  189,  16  Fed,  Cas.  859,  holding  District  Court  had  no  right  to 
determine  validity  of  assignee's  title  by  summary  proceedings;  Olney 
V.  Tanner,  10  Fed.  104.  holding  Federal  courts  have  Jnrisdlctlon  of 
claim  to  property  fraudulently  assigned  before  bankruptcy;  In  re 
LltchOeld,  18  Fed.  866,  869,  holding  assignee  cannot  defend  bis  Htic 
by  summary  petition:  In  re  Herdlc,  40  Fed.  3S1,  holding  Bankruptcy 
Court  could  not  summarily  rescind  order  of  eonflrmatlon;  In  re 
Brodblne.  93  Fed.  644.  647.  and  Bx  parte  Hollts,  S9  Cal.  415.  both 
holding  court  bad  no  Jurisdiction  to  determine  the  rights  summarily; 
O'Harra  v.  Stone,  48  Ind.  421,  and  McCabe  v.  Goodwlne,  66  Ind, 
295.  302.  both  holdine  vsTtd,  sale  upon  levy  made  before  filing  of 
petition  of  bankruptcy:  Reed  v,  Bnlllnpton,  49  Miss.  227,  holding 
Hen  creditor  may  pursue  his  remedy  Irrespective  of  discbarge  of 
hanhmpt:  Seibel  v.  Simeon.  62  Mo,  267,  holding  mechanic's  lien  nnt 
divested  by  bankruptcy  proccpdlnca:  Doyle  v.  Sharpe,  74  N.  T,  IIW 
holding  marshal  under  bankrupt  net  could  not  take  property  in 
possession  of  another;  Francisco  v.  Sbelton.  8S  Va.  788.  8  8.  H.  7M. 
snbsetiuent  proceedings  In  banhmpfcy  do  not  divest  Jurisdiction  of 
State  court  enforcing  a  lien.    Oted,  without  parMculsr  nppllcatlon. 
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Oned  In  Whltser  t.  Baj-er,  101  HIch.  tS4,  BD  N.  W.  41B,  htddlng 
■nawen  of  Jory  to  special  questioiu  not  m  Jndlcata, 

Jadgmrat.—  Verdict  wltbont  judgment  !■  of  bo  validly,  dtlier 
aa  an  estoppel  or  aa  evidence,  p.  fiSl. 

Otted  and  principle  applied  In  Cltlzena'  State  Bank  r.  Uorae,  00 
Kan.  S31,  57  Pac.  117.  holding,  apon  Judgment  for  costs  In  replevin 
suit,  tbere  conld  be  no  recovery  on  bond  for  value  of  propenr. 

Jodgntent. —  A  Jndgment  la  not  evidence  of  any  matter  collaterally 
In  question.  Incidentally  cognisable  or  Inferable  from  tbe  argroinent, 
p.  B62. 

Olted  and  principle  applied  In  McPadden  v.  Roas,  108  Ind.  617.  S 
N.  H.  163,  boldlng  Judgment  Of  replevin  doea  not  determine  title: 
Whitney  v.  Marshall,  188  Ind.  478,  37  N.  B.  966.  holding  decree  not 
rea  Judicata  as  to  matters  outside  the  Isenes;  Edwards  v.  Baker, 
14S  Ind.  286,  44  N.  El.  468,  holding  Invalid  order  to  mortgage  given 
upon  petition  by  administrator  to  selL    See  note.  41  Am.  Dec  68^ 

16  WalL  564-666.  21  I*  848.  SPEOHT  v.  HOWARD. 

TilaL— Evidence  Improperly  admitted  may  properly  be  with- 
drawn from  Jury,  p.  G66. 

Olted  and  principle  affirmed  In  Hopt  v.  Utah.  120  U.  &  488,  80  L. 
711,  7  8.  Ot  618,  Waldron  v.  Waldron,  166  U.  8.  383,  8»  L.  469,  16 
8.  Ot  388,  Whlttaker  \.  Voorhees,  88  Kan.  77,  16  Pat  877,  aU  hold- 
ing withdrawal  of  evidence  Improperly  admitted  takes  away  ground 
for  reversal;  State  t.  LIghtsey,  43  S.  C.  116,  20  8.  B.  S76.  holding 
erroneooa  Instruction  could  be  withdrawn. 

Bills  and  notes.—  Parol  agreement,  concomitant  with  making  or 
Indorsing  of  note,  cannot  be  admitted  to  vary,  qualify,  or  contradict, 
to  add  to  or  subtract  from  the  absolute  terms  of  the  written  con- 
tract; hence  parol  Is  InadmlsBlble  against  Indorser  to  show  agree- 
ment that  Insufficient  demand  on  maker  would  suffice,  p.  666. 

Reaffirmed  In  Brown  v.  SpoCTord,  9G  U.  S.  481,  24  L.  600,  Richard- 
son V.  Hardwlck,  106  U.  S.  254.  27  L.  146, 1  8.  Ct  216,  Tan  Tleet  v. 
Sledge.  46  Fed.  740,  Godktn  v.  Monaban,  83  Fed.  US,  6S  U.  8.  App. 
613,  Dnianey  v.  Burke,  2  Idaho,  691,  23  Pac.  916  (see  dissenting  opin- 
ion, p.  687.  23  Pac.  919),  County  of  Johnson  v.  Wood,  84  Mo.  615. 
Simpson  V.  Onrrler,  SO  N.  H.  20,  Cummlnge  v.  Kent,  44  Ohio  Bt  98, 68 
Am.  Rep.  799, 4  V.  B.  713.  Scbmiti  v.  Hawbeye.  etc.,  Co.,  8  8.  Dak.54T, 
67  N.  W.  61B,  and  Martin  v.  Lewis,  30  Gratt  684.  32  Am.  Rep.  688. 
Cited  and  principle  applied  in  Forsythe  v.  KlmMIl,  91  D.  8. 294. 23  L. 
.^53,  applying  same  rule  In  equity;  Martin  v.  Cole,  104  U.  8.  SB,  26  L. 
651,  rejecting  evidence  that  Indorsement  was  without  recourse; 
Burke  V.  Dulaney,  153  U.  8.  282.  38  L.  700.  14  &  Ct  817.  and  Foster 
T.  Clifford,  44  Wis.  S72,  28  Am.  Bep.  605,  both  refusing  evidence  to 
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diUonal;  Vnlou  Nat  Bank  t.  Oer- 
3,  App.  397,  conatralnK  tnsuiancr 
b,  74  Ind.  0T4,  86  Asl  Sep.  lie, 
ndorseraent  fras  to  create  a  trust; 
:armaii,  TO  Fed.  936,  18  U.  S.  App. 
of  afrreement  U  la  vrlttns,  parol 
itire  contract    8«e  nste,  39  Am 

lement  between  creditor  and  prln- 
^,  be  one  "  btndins  In  lav  upon 


EB  CO.  T.  WABBL 

.  under  legal  dut^  to  keep  streets 
ry  resulting  from  negligence  of  a 

xas  ft  P.  Bj.  T.  Jnnemaa,  71  Fad. 
Iroad  liable  for  failure  ol  Ita  con- 
ai7.  etc,  By.  V.  Moorea,  80  Hd 

644,  boldlng  nse  of  engine  not  a 
:  liable  for  negligence  of  aerrantu 
iouui  T.  Metropolitan  R.  B.,  149 

N.  B.  488,  4  L.  B.  A.  21S,  and  n., 
'  negligence  of  Independent  con- 
L66,  16  So,  417,  holding  employer 
e  done  Is  a  wrong;  Benlamla  v. 
i.  34  S.  W.  502,  boldlng  owner  of 
r  left  manbole  open;  d^  of  In- 

84  a  W.  1005.  holding  owner  of 
'  to  place  safegnan]s  around  ob- 
lendent  contractor;  Brusso  r.  Bnf- 
banj,  IS  Or.  430,  28  Pac.  846,  both 
a  excavation  by  Indeijendent  top- 
hlo  C.  0.  574,  676,  holding  owner 
treets,  on  condition  that  he  main- 
or  negligence  of  independent  con- 
nn.  574,  17  So.  141,  holding  ownei 

prevent  Injury,  is  liable;  Williams 
Ity  cannot,  by  contract,  relax  the 
[ouston,  etc.,  B.  B.  v.  Ueador,  SO 
ot  be  devolved  upon  a  contractor; 
R..  51  Tex.  510,  32  Am.  Bep.  634, 
ijury  resulting  from  construction 
Imer  t.  Saunders,  95  Wis.  580.  70 
ling  landlord  liable  to  tenant  for 
ctor  to  making  repaira. 
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Dlsttnguiabed  In  Bamuelsoa  t.  OIcTelaDd,  etc.,  Co.,  W  Mich.  172, 
«3  Am.  Bep.  «1.  18  N.  W.  602,  boldlog  mlneowner  not  liable  for 
tnjuiT  to  worbnuuL 

Uusdclpol  coiporatlOTi. —  Where  company  contracted  to  lay 
water-pipes  agreed  to  be  reaponalble  for  all  damaRes  caused  bj  Iheii- 
•mployeea,  person  Injured  could  bub  contractor  or  municipality,  p. 
E75. 

Cited  and  principle  applied  !n  Atlanta  R.  R.  t.  Klmberly,  87  Gn, 
167,  27  Am.  St  Rep.  2S6.  13  S.  E.  278.  holding  railroad,  wUhoot  con 
trol  of  contractor,  not  liable  for  his  ncsUgence.  Cited  in  Dallas, 
etc.,  B.  R.  T.  Able,  72  Tex.  159,  9  S.  W.  876.  holding  contractor  llabk 
to  company  for  damages  paid  for  bis  DegUgence.  Cited,  wltboui 
paiticular  application,  in  Casenient  v.  Brown,  148  B.  8.  623,  37  I. 
585,  13  3.  Ct.  675.  Bee  notes,  51  Am.  Dec.  205,  65  Am.  Dec  360,  5i) 
Am.  Dec.  529,  S3  Am.  Dec.  353,  86  Am.  Dec.  347,  2T  Am.  Rep.  704.  17 
Am.  St.  Bep.  737,  and  30  Am.  St.  Bep.  412.  Cited  In  disMnting  opin- 
ion In  McOafferty  t.  Spnyten  DuyTll,  etc.,  E.  R..  61  N.  T.  202,  ma 
Jority  holding  company  not  liable  for  blasting  by  Independent  con 
tractor. 

Denied  In  Taylor  v.  Dunn.  80  Tex.  673,  16  S.  W.  739.  holdlnfc  em 
ployer  not  liable  for  negligence  of  employees  of  Independent  con- 
tractor. 

Unnldpttl  oorpomttons.— Where  obstnictlon  caused  In  street  i» 
collateral  to  the  work  of  a  street  contractor,  and  the  result  of  hl^ 
wrongfnl  acts,  dty  Is  not  liable;  but  both  are  equally  liable  where 
obstruction  occasioning  injury  results  directly  from  acts  contracted 
to  be  done.  p.  676. 

Cited  and  principle  applied  In  McNamee  t.  Hunt,  87  Fed.  800,  69 
D.  8.  App.  18.  and  Davie  t.  Levy,  39  La.  Ann.  K>5,  4  Am.  BL  B«p. 
280,  2  So.  398,  both  holding  same  aa  principal  cases;  Mayor,  etc.,  of 
Birmingham  v.  McCrary.  84  Ala.  472,  476.  4  So.  632,  634,  holding 
mnulclpailty  liable  for  injury  through  excavation  in  street;  Logans- 
port  V.  Dick,  70  Ind.  79,  38  Am.  Bep,  174,  holding  city  liable,  where 
Independent  contractor  was  laying  water-pipe;  Park  v.  Board  of 
Oommrs.,  3  Ind.  App.  539.  SO  N.  E.  148,  and  Board  of  Commra.  v. 
Sullivan,  7  Kan.  App.  136.  53  Pac.  144.  both  holding  county  liable 
for  negligence  of  contractor  In  repairing  bridge;  Smith  v.  Benick, 
87  Md.  614,  41  AtL  57,  42  L.  B.  A.  278.  holding  proprietor  not  Uable 
(or  negligence  of  servants  of  aeronaut;  McCalleny  v.  Spuytcn 
DnyvU.  etc..  R.  R.,  61  N.  Y.  183.  19  Am.  Rep.  270,  holding  corporation 
not  Uable  Cor  blasting  by  Independent  contractor;  Sanford  v.  Paw- 
tucket,  etc..  By.,  19  B.  I.  540.  36  AtL  68.  S3  L.  B.  A.  566.  holding 
corporadoQ  not  responsible  for  negligence  of  contractor  in  lualn- 
Wiping  a  rope  actoaa  highway.    See  nota,  61  Am.  Dec  202.  204. 
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OD  forged  papers:  Central  Pac.  R.  R.  t.  Sow&tA.  S2  GaL  280.  281. 
hol^Jng  land  not  taxable,  wbere  condldone  are  vmfulfilled;  Mundcp 
T.  Freeman,  23  Fla.  S3e.  3  So.  1S7.  holding  Isjtd  became  taxable 
upon  being  entered  at  proper  office;  Gulf,  etc.,  B7.  t.  Clarb.  —  In<1. 
Ter.  — .  Bl  8.  W.  963,  and  Coiin^  of  Polk  v.  Hunter,  42  Minn.  SU- 
44  N.  W.  201,  botb  holding  land  ceased  to  be  public  domain,  when 
receipt  was  given;  Durham  v.  Hnssman,  88  Iowa.  35.  66  N.  W. 
14,  where  land  warrant  was  cancelled  before  patent  leeuetl,  land 
was  not  taxable:  Commissioners  v.  Yonng,  IS  Ean.  443,  whether 
title  of  government  has  paused,  may  be  a  question  of  fact;  Duncan 
V.  Newcomer,  9  8.  Dak.  378,  89  N.  W.  581,  holding  land  not  taiablp 
until  second  proof  vaa  made:  Abnej  t.  State,  20  Tex.  Civ.  App.  105. 
'17  S.  W.  1045.  holding  land  not  taxable  until  commission  bad  made 
a  selection;  Ankeny  v.  Clark,  1  Wash.  557.  20  Pac.  587,  holding 
contract  to  sell  land  cannot  be  satisfied  where  rendor  haa  only  an 
equity;  WlBConsln,  etc..  H.  H.  v.  Taylor  County,  52  Wis.  Ki,  8  N.  W. 
836,  holding  lands  granipd  to  Btate  in  trust  for  internal  improve- 
ment, not  taxable;  dissentlDg  opinion  in  Miller  T.  Donahue,  96  Wis. 
510.  71  N.  W.  904.  majority  hotdlng  that  title  to  land  paased,  and 
It  was  taxable.     See  note.  33  Am.  St.  Rep.  402. 

Taxation. —  Where  government  retains  title  ot  laade  granted  to 
railroad,  until  payment  of  costs  of  Rurreylng.  State  cannot  sell  land 
for  taxes,  and  defeat  right  of  Federal  Rovemment,  p,  608. 

BeaflJrmed  in  Railway  Co.  ».  McSl.ane.  22  Wall.  460,  462,  22  L, 
75t,  Colorado  Co.  v.  Cominlssioners.  95  U.  8.  266,  24  L.  496,  and 
Northern  Pac.  R.  R.  v.  Traill  Co..  115  U.  S.  606.  607,  608,  609,  20 
L.  479,  480,  6  8.  Ct.  202,  HO'-i.  Cited  and  pnnciple  applied  In  Lam- 
bom  V.  County  CommlssloncE'<f.  97  V.  S.  182,  183,  24  L.  928.  and 
Commissioners  v.  T.,and  Co.,  23  Kan.  201,  both  holding  taxes  volun- 
larlly  paid  on  non-taxable  land  not  recoverable:  Von  Broctlin 
V.  Tennessee,  117  V.  S.  109,  29  L.  851,  6  S.  Ct.  680.  land  purchased 
by  United  States  at  tax  Rale,  1b  exempt  from  taxation  while  so 
owned;  Wisconsin  B.  B.  v.  Price  Co.,  133  D.  8.  607,  33  L.  693,  10 
8.  Ct.  345.  until  secretary  of  Interior  approved  the  selection,  land 
was  not  tHiable;  Ankeny  v.  Clark.  148  U.  S.  356,  S7  L.  479,  18  8.  Ct 
ii21,  holding  pnrchaser  not  obliged  to  accept  title  where  costs  of 
surveying  are  unpaid;  Hussman  v.  Durham.  166  O.  8.  147,  41  L. 
ti&i,  17  B.  Ct.  254,  holding  land  not  taxable  where  cerdflcate  of  lo- 
cation was  Issued,  but  no  payment  made;  Hunnewell  v.  Burling- 
ton, etc..  B.  R..  3  Din.  316,  318,  F.  a  6,879,  holding  lands  taxable, 
although  local  land  officer's  fees  were  unpaid;  Northern,  etc.,  R.  B. 
V.  Cannon,  40  Fed.  226,  holding  railroad  could  maintain  ejectment. 
though  DO  patent  had  been  Issued;  Diver  v.  Friedbelm.  43  Ark.  206. 
until  price  has  been  fully  paid,  land  Is  not  taxable:  Central,  etc., 
R.  B.  T.  Howard,  61  Cal.  236,  holding  land  not  taxable  untU  com- 
missioners bad  reported  and  their  costs  paid;  People  v.  United 
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16  Wall.  644-667.  21  L.  828,  ST.  JOSEPH  TOWNSHIP  T.  ROGERS. 

UTmidpal  corporatlaiiB. —  Bonds  Issued  by  mimlclpftlltT.  witbout 
anthority  from  legislature,  are  Inralld,  p.  66S. 

Cited  and  principle  applied  in  Soutb  Ottawa  T.  Perkins.  M  D.  S. 
262.  24  L.  156,  holding  municipality  can  deny  raUdl^  of  law  antbor- 
Izing  bonds;  Ottawa  t.  Carey,  108  U.  S.  128,  27  L.  BTB.  2  8.  Ot  860, 
holding  cltf  not  liable  on  bonds  Issued  to  individual  to  develop 
city  water  power;  Levis  v.  City  of  Shreveport,  S  Woods,  214,  F. 
C.  8,331,  boldlQg  like  cited  case;  Burr  t.  City  of  Oarbondale.  76  in. 
460.  dicitingulsblng  between  want  of  power  to  issue  bonds,  and  ir- 
regularities lu  tbe  exercise  of  It;  Myers  v.  Jefferson viUe,  145  Ind. 
437.  44  N.  &,  454,  holding  bonds  Issued  to  remove  county  Beat,  In- 
valia 

Uujiictpal  corporations, —  If  bonds  recite  tbat  prescribed  con- 
ditions were  complied  with,  falsity  of  recitals  constitutes  no  de- 
fense, as  against  a  bona  fide  holder  for  valne.  If  officers  executing 
bonds  had  power  to  decide  that  matter,  p.  659. 

Cited  and  principle  applied  in  Coloma  v.  Eaves.  92  U.  B.  492.  23 
L.  5S2.  Venice  v.  Mnrdock,  92  U.  S.  499,  23  L;  584,  Commissioners 
t-.  January.  94  IT.  S.  208.  24  L.  112,  Commissioners  t.  Clark,  94  TJ. 
=!.  287,  24  L.  63.  Huldelioper  t.  Buchanan  Co..  8  DIU.  179.  P.  O.  6.847. 
Derby  v.  Modesto,  104  Cai.  518.  38  Pac.  901,  Lane  t.  Embden,  72 
Me.  362.  State  v.  Board  of  Education,  27  Ohio  St  97,  State  v.  An- 
derson Co..  8  Baxt  2S8.  and  Supervisors  v.  Randolph,  89  Va.  620. 
(i22.  16  S.  E.  724.  all  holding  like  cited  case;  LouisTllIe.  etc.,  Ry.  v. 
Loulavlile  T.  Co..  174  V.  S.  574.  19  S.  Ct  825.  holding  bond,  duly 
executed,  valid  as  to  Innocent  purchaser,  though  condltlou  precedent 
was  not  fulfllled;  Carpenter  v.  Bueoa  Vista  Co..  8  Dill.  560,  F.  a 
2.429,  and  Miller  v.  Town  of  Berlin.  13  Blatchf.  247.  F.  C.  9.562. 
both  holding  bonds,  reciting  performance  of  prerequisites,  are  pre- 
sumptively valid;  JelTerHOD  Co.  t.  I«wIs,  20  Fla.  1006.  holding  county 
estopped  by  recital  to  deny  that  election  was  according  to  law: 
Coler  V.  Rhoda  School  Township.  6  S.  Dak.  663.  68  N.  W.  182,  hold- 
ing. In  action  by  bona  flde  holder,  recitals  in  bond  could  not  be  Im- 
peached. Cited  In  notes.  12  Blatchf.  60,  F.  C.  3,178,  and  S  BIsa.  286, 
F.  C.  8,fi38.  S?ee  extensive  note,  98  Am.  Dec.  682,  688,  collecting 
authorities;  18  Am.  Rep.  263.  265. 

DlBtinfrulRbed  In  Smith  v.  Ontario,  16  Blatchf.  270,  F.  O.  13.085, 
and  Stewart  v.  Lansing.  15  Blatchf.  287.  F.  0.  13,432,  where  the 
act  of  commissioners  was  not  an  authorized  holding  out  of  ati- 
thority  not  existing;  Ninth  Nat  Bank  v.  Knox  Co.,  87  Fed.  78, 
where  the  recital  related  merely  to  the  law  nnder  which  tbe  bonds 
had  been  IsBued. 

Uunldpalitles  may  be  authorized  by  the  legislature  to  Issue 
bonds  to  aid  railways,  as  tbey  are  considered  as  in  the  nature  of 
Improved  highways  and  neceasary  to  tbe  public  Interest,  p.  663 
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XwDdclpnl  corporatioiiB. —  Laws  curing  IrresnlaiWes  In  munici- 
pal electloiu,  for  grant  of  aid  to  rallroadH,  are  vaUd,  It  l^slatnra 
«on)d  origlnallr  faBve  conferred  the  power  and  the;  do  not  Impair 
aaj  contract  or  InJnriooBly  aJIect  the  rights  of  third  persons,  p.  660. 

Cited  and  principle  appUed  In  Tbompaon  t.  Perrine,  103  U.  S.  815. 
Se  L.  617,  holding  bonds  were  validated  hs  subsequent  statute  au- 
thorizing the  exchange;  Grenada  Oo.  t.  Brogden,  112  U.  B.  2T2. 
as  L.  708,  6  B.  Ct  131,  and  Redd  t.  Supervisors,  31  Gntt  711,  both 
holding  municipal  tabscrlptlon  to  stock  of  nllroad  may  be  legal- 
ised br  siibseqnent  legldative  enactment;  Supervisors  v.  Wiscon- 
sin, etc.,  B.  B.,  121  Mass.  473,  holding  defect  In  form  In  signing 
proposition,  did  not  Invalidate  the  contract;  Cutler  t.  Board  of 
Supervisors,  SB  Miss.  122,  holding  bonds.  Invalidated  bf  cnratlve 
statute;  Town  of  Duanesburgb  v.  Jenkins,  57  N.  Y.  19S,  and  Wll- 
Uams  V.  Duanesburgb,  66  N.  X.  137,  both  holding  tegtalature  conld 
release  prior  condition  and  declare  ass«it  of  commissioner  binding 
npoD  town;  Beto  v.  Oommrs.  of  PorsTthe.  70  N.  0.  497,  holding 
like  dted  case.  Glted  In  Anderson  r.  Santa  Anna,  116  U.  S.  308, 
Sei,  M8,B6B.29L.6a4,  635.636,68.01.  414,  410,  416^  41S,  holding 
rights  accruing  under  construction  of  State  court  will  not  be  af- 
fected by  subsequent  varying  decisions;  Leslie  v.  Urbana,  8  Blss. 
430,  436.  487.  F.  C.  8,276,  holding  legislature  can  validate  an  unau- 
thorized subscription  by  town  to  railroad  stock;  dlssentiDg  opinion 
In  Township  of  BImwood  v.  Marcy,  S2  U.  B.  297,  23  L.  715,  majority 
holding  bonds  Issued  over  amount  authorized  by  original  charter,  are 
not  binding.    See  61  Am.  St.  Bep.  869,  note. 

Kunlcipal  corporattona. —  Innocent  holder  for  value  «f  negotiable 
township  railroad  aid  bonds.  Is  not  affected  by  fact  that  supervisor 
certifying  to  tbe  prerequisite  steps  to  their  validity,  failed  In  his 
dntr  to  bis  constituents,  p.  666. 

Glted  In  Spence  v.  Mobile,  etc.,  By.,  79  Ala.  686,  holding  that  bona 
fide  purchaser  of  negotiable  bonds  Is  entitled  to  protest,  though 
he  may  have  suepldon  of  a  defect  of  title. 


Kiuiielp*!  corporations. —  State  legislature  may  authorize  munici- 
pally to  aid  railroads,  they  being  pubUc  highways,  p.  878. 

Glted  and  principle  applied  In  Chicago,  etc,  B.  B.  v.  Attorney- 
General.  0  Fed.  Cob.  506,  holding  there  was  an  express  reservation 
by  State  of  power  to  regulate  tolls  of  railroad;  Toll-Boad  Co.  v. 
Xdwards,  8  Colo.  App.  78.  82  Pac.  561,  holding  right  of  way  of  rail- 
road subject  to  taxation;  Douglas  v.  Town  of  Ghatbam,  41  Gonn. 
234,  Supervisors  v.  Wisconsin  C.  R.  B.,  121  Mass.  471,  Perry  v. 
Kcene,  06  M.  H.  046,  647,  and  Supervisors  v.  Bandolph.  89  Va.  619. 
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d  cmse;  Gommerdal  Bulk  t.  lols,  2 
'.  G.  8,061,  boldlntc  mnnldpal  bonds 
re  Invalid;  Prince  t.  Crocker.  166 
A.  612,  boldlng  TaUd,  taxation  im- 
etc..  By.  T.  Gordon,  41  Ulch.  429. 
be  **  hlgbwarB,"  within  the  statute. 
Ldon,  In  Town  ot  Doaneeburgb  t. 

te  constltutlonftt  proylBlon  that 
«  pleds*^  In  aid  of  any  Individual 
Itate,  and  not  monldpal  action  or 


]n<^  of  neceBBlty  of  donations  for 
the  leglBlatnre,  p.  fflS. 
7a.  637.  holding  that  Judldary  can- 
necessities  of  an  act. 
[Islatnre  of  Nebraska  could  autbor- 
ipose  taxation,  and  te  donate  their 
lilt  beyond  the  limits  ot  the  county 
6. 

Olcott  V.  SapervlBon,  16  WaU.  608. 
.  B.  T.  Boberts.  42  Fed.  749,  both 
to  be  bnllt  by  private  corporation: 
Bl.  22  L.  104.  Otoe  Go,  v.  Baldwin, 
STl.  and  Petty  v.  Uyera,  4»  [nd.  4. 
Buffalo  V.  Iron  Co.,  lOR  U.  B.  76,  26 
at  bonds  were  a  donation;  Uoulton 
J.  etc,  B.  B.  V.  HorrlB,  84  UL  419. 
ttO  VL  200,  aU  holding  that  munlcl- 
Brown  V.  Merrick  Oo.,  18  Neb.  862, 
'  use  precinct  bonds  to  build  bridge 
lancock  v.  Chtcot  Oo..  82  Ark.  S88, 
be  to  stock  of  railway,  without  ex- 
Md  Co.,  87  Teno.  808,  II  B.  W.  880, 
of  bonds.     See  note,  08  Am.  Dec. 

islature  can  place  a  public  burden 
ddpality,  p.  676. 

1  KimbaU  v.  County  of  HobUe,  S 
l^slatnre  could  compel  a  county 
public  ImproTements;  State  v.  Wll- 
oldlng  State  could  compel  counUea 
State  V.  Levy  Court,  1  Penn.  Del. 
ipropriatton  by  county  towards  the 
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its  Talidlty  is  in  question;  Mitchell  v.  Lippincott,  2  Woods,  471,  F.  C. 
9,665,  Federal  court  Is  bound  by  subsequent  decisions  of  State 
courts  declaring  the  mortgage  invalid;  Hibbits  v.  Jack,  97  Ind.  577, 
holding  decision  afterwards  overruled  is  not  a  general  rule  of  prop- 
erty; Peterson  v.  Kittredge,  66  Miss.  39,  3  So.  66,  holding  owner  of 
land  sold  for  taxes,  does  not  acquire  any  contract  rights  shielded 
from  subsequent  legislative  or  Judicial  action;  Taylor  v.  Lambert- 
TlUe,  48  N.  J.  Bq.  115,  10  Atl.  813,  where  city  council  had  no  power 
to  make  the  contract;  McLure  v.  Melton,  24  S.  C.  568,  58  Am.  Rep. 
276,  holding  doctrine  only  applicable  to  cases  of  contracts. 

Courts. —  Where  decisions  of  highest  State  courts,  before  the 
county  bonds  in  suit  were  issued,  were  that  power  of  taxation  could 
be  exerted  in  aid  of  a  railroad.  Supreme  Court  is  not  concluded  as 
respects  bona  fide  holders  of  the  bonds,  by  subsequent  decision  that 
such  public  uses  will  not  Justify  a  tax,  p.  6913. 

Oited  and  principle  applied  in  Commissioners  v.  Thayer,  94  tJ. 
S.  642,  24  L.  135,  refusing  to  follow  State  decision,  which  releases 
tovni  from  corresponding  obligations;  Anderson  v.  Santa  Anna,  116 
U.  8.  862,  29  L.  685,  6  S.  Ct  416,  and  Foote  v.  Johnson  Co.,  5  Dili. 
284,  F.  C.  4,912,  construction  by  State  courts,  after  issue  of  bonds,  is 
not  conclusive  on  Federal  courts;  Leslie  v.  Town  of  Urbana,  8  Biss. 
486,  F.  C.  8,276,  following  decision  of  State  court,  though  in  con- 
flict with  prior  decision  of  Supreme  Court  of  United  States.  Cited, 
without  particular  application,  in  Wade  v.  Travis  Co.,  174  U.  8. 
509,  19  8.  Ct  719.  See  notes,  96  Am.  Dec.  681«  684,  and  14  Am. 
Bep.  288. 

Oonstitatioiial  law. —  Under  reserve  power  to  alter  and  amend 
a  railroad  charter,  legislature  may  define  its  uses  and  limit  its  rates 
of  charge,  p.  694. 

Cited  and  principle  applied  in  West  Wis.  R.  B.  v.  Board  of  Super- 
visors, 85  Wis.  271,  holding  State  can  tax  lands  granted  by  Con- 
gress in  aid  of  railroad;  Attorney-General  v.  Railroad  Cos.,  85  Wis. 
576,  578,  holding,  where  charter  empowers  railroad  to  take  tolla, 
legislation  restricting  its  maximum  rates  is  an  alteration  within  the 
scope  of  the  reserved  power. 

Bailroad,  though  owned  by  a  private  corporation,  is  a  public 
highway,  so  that  the  right  of  eminent  domain  and  power  of  taxation 
may  be  exerted  to  facilitate  its  construction,  pp.  695-697. 

Reaffirmed  in  Humbird  v.  Jackson  Co.,  154  U.  8.  598,  88  L.  1088, 
14  8.  Ct  1208.  Cited  and  principle  applied  hi  Loan  Association  ▼. 
Topeka,  20  Wall.  662,  15  Am.  Rep.  60,  n.,.22  L.  461,  holding  void, 
bonds  issued  by  tovm  to  aid  private  factory;  LouisviUe,  etc,  R.  R. 
V.  Kentucky,  161  U.  8.  696,  40  L.  857,  16  8.  Ct  721,  holding  State 
could  forbid  the  consolidation  of  parallel  competing  railroads;  Smyth 
V.  Ames,  169  U.  8.  544,  42  L.  848,  18  8.  Ct  438,  and  Chicago,  etc.. 
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State  court  at  to  liability  of  trustee  of  stock;  Commercial  Bank  t. 
lola,  2  Dill.  358,  360.  361,  9  Kan.  699,  700,  701,  F.  C.  3,061.  following 
State  conrfs  interpretation  of  State  Constitution;  Bradley  v.  Irri- 
gation Dist,  68  Fed.  956,  957,  holding  taking  of  property  for  irriga- 
tion purposes  is  not  for  a  public  use;  Jones  v.  Great  So.,  etc.,  Co., 
86  Fed.  376,  sustaining  State  statute  giving  lien  to  sub-contractor; 
Faulkner  v.  Hart,  82  N.  Y.  423,  87  Am.  Rep.  581,  holding  one  State 
not  bound  by  decisions  of  courts  of  another  upon  commercial  law. 
Cited,  without  particular  application,  in  Board  of  Directors  v.  Col- 
lins. 46  Neb.  420,  64  N.  W.  1069,  and  Lawson  ▼.  Schnellen.  88  Wis. 
294. 

Constitational  law.*- A  contract,  valid  under  interpretation  of 
existing  laws,  wiU  not  be  invalidated  by  subsequent  action  of  legis- 
lature or  Judiciary,  p.  ^90. 

Cited  and  principle  appUed  in  Taylor  v.  Ypsilanti.  105  U.  S.  70. 
72,  26  Lu  1012,  refusing  to  accept  subsequent  adjudications  of  State 
courts,  declaring  State  statute  unconstitutional;  United  States  v. 
Johnson  Co.,  5  DHL  210,  n.,  F.  C.  15.489,  holding  that  statute  im- 
paired the  contract;  Louisville,  etc..  R.  R.  v.  Gaines,  2  Flipp.  680. 
3  Fed.  274,  holding  Federal  courts  not  concluded  by  construction  of 
State  courts  subsequent  to  acquisition  of  property  rights;  Southern 
Ry.  T.  North  Carolina  R.  R.,  81  Fed.  602,  holding,  under  decisions  of 
State  courts,  company  could  lease  its  road  for  ninety-nine  years; 
Jones  V.  Great  So.,  etc.,  Co.,  86  Fed.  372.  and  Harmon  v.  Auditor,  123 
m.  186,  5  Am.  St  Rep.  510,  18  N.  E.  166,  both  holding  like  cited  case: 
FurriiMr  v.  New  England,  etc.,  Co.,  92  Ala.  180.  9  So.  533.  12  L.  R. 
A.  8S8,  and  n.,  Haskett  v.  Maxey,  134  Ind.  191.  33  N.  B.  360,  19  L. 
R.  A.  882,  and  Stephenson  v.  Boody,  139  Ind.  66,  38  N.  £.  883. 
refusing  to  give  judicial  proceedings  retroactive  effect  so  as  to  m- 
valldate  contract;  Town  of  Hardlnsburg  v.  Cravens,  148  Ind.  9,  47 
N.  B.  165,  following  last  construction  of  statute,  where  parties  did 
not  change  their  position  on  faith  of  former  construction;  Frank- 
lin Co.  V.  Louisville,  etc,  R.  R.,  84  Ky.  65,  later  decision  that  law 
was  misinterpreted  will  not  authorize  collection  of  taxes  for  inter- 
vening period;  Opinion  of  Court,  58  N.  H.  625,  applying  rule  to 
statutory  contract  of  tax  exemption;  Ray  v.  Natural  Gas  Co.,  138 
Pa.  St  691,  21  Am.  St  Rep.  927,  20  Atl.  1067,  12  L.  R.  A.  293,  and 
n.,  holding  decision  as  applied  to  a  lease  previously  made  by  one 
relying  upon  another  decision  does  impair  the  contract;  Storrie  v. 
Cortes,  90  Tex.  287,  88  S.  W.  156,  85  L.  R.  A.  668,  holding  decision 
overruling  a  decision  sustaining  the  validity  of  an  obligation,  does 
not  Impair  It;  Town  of  Duanesburgh  v.  Jenkins,  67  N.  T.  196,  hiM- 
ing  statute  aiq;>lied  to  existing  actions. 

IHstlngnlshed  hi  Central  L.  Co.  v.  Laidley,  159  U.  8.  Ill,  40  L.  #4, 
16  8.  Ot  82,  holding  Supreme  Court  has  no  jurisdiction  on  ground 
of  ImpalmMiit  of  contract  where  construction  of  statute  and  not 
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dedd*  whether  they  wUI  donats  mnnldpal  boMh  to  a  rallnAd;  Mew 
Boffalo  T.  Iron  Co.,  106  U.  S.  78,  »  I<-  WOK,  boUlnf  It  Usmaterlal 
ttiat  bonds  wen  a  donatioiL 

Hiscellaneona. —  Utadted  In  Onmailart— wi  r.  lamuij,  M  D.  1. 
20«,24L.  112. 

18  Wan.  Q&9-708,  31  L.  S07,  ax  PABTB  CNITID  VTATB^ 
Court  of  Olafana  may  hear  motion  for  a  new  trial,  tn  tefor  oC  tha 

United  States,  within  two  yearn  after  Jndgmmt  thonsb  aasdata  at 
Sapreme  Court,  afflrmInK  Its  Jodsroent.  had  been  filed,  p.  TDL 

Olted  aod  principle  applied  In  United  Btatee  t.  Tonne,  94  U.  S. 
2S9,  24  L.  1&3.  holding  Oonrt  of  Claims,  b7  grantlnK  now  trial  after 
JndKinent,  and  while  appeal  is  pending,  resomes  control  of  the  esse: 
Belknap  v.  United  States.  160  D.  8.  681,  »7  L.  1192,  14  &  Ot  U4, 
boldInK  same  as  cited  case. 

Mandsmns  lies  to  compri  Oonrt  of  Otalms  ta  hear  asd  detUe 
motions  for  a  new  trial,  and  for  sts7  of  payment  of  tmOfmnt,  p. 
708. 

Olted  In  In  re  Penns^lTanla  Ca..UTn.  B.4(n,84L.TSS,U8. 
Ot  141.  faoldlnK  power  of  Supreme  Ooort  to  b 
remoTed  from  Btoto  eonrt.  Is  laitropsrty  r 
b7» 
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the  tube  holding  the  trick  wt,B  projected  down- 
ward into  the  oil,  no  that  the  hea.t  of  the  flame 
might  be  communicated  thereto  in  order  to  ren- 
der it  more  fluid  and  susceptible  \a  the  capillary 
attraction  of  the  wick,  Su£h  an  arrangement  as 
this  with  petroleum  would  have  produced  a 
^pcedj  explosion.  This  article  required  that 
the  flame  should  be  elevated  as  for  as  possible 
above  the  lamp  and  that  the  metallic  wick  tube 
should  not  communicate  any  heat  to  the  fluid. 
This  was  one  object  to  he  attained  in  the  bum- 
era  required  for  the  use  of  the  new  illuminator. 
Another  was  somi>  contrivance  for  concentrat- 
ing a  current  of  air  upon  the  flame  itself,  eo  as 
to  consume  as  perfectly  as  possible  all  the  rap- 
idlv  escaping  volatile  gases,  both  as  a  saving  of 
light  and  as  a  prevenbitive  of  the  dinagreeable 
odors  which  they  would  otherwise  diffuse. 

Kcichmann's  burner  was  intended  to  accom- 
plish these  main  objects  as  well  as  some  sub- 
siilary  ones,  which  will  hereafter  appear.  It 
consisted  of  several  distinct  parts,  combined 
and  arranged  in  a  particular  manner.  First,  a 
flat  *wick  tube  attached  to  the  cap  or  [*466 
stopper  of  the  lamp,  aod  rising  .ibove  the  same 
one  or  two  inches,  more  or  less,  according  to 
the  si7.e  of  the  burner,  but  not  projecting  into 
the  lamp  below.  Secondly,  ratchet  wheels  at- 
tached to  the  side  of  the  wick  tube  on  a  small 
shaft,  for  raising  and  lowering  the  wick.  Third- 
ly, a  slide  or  sleeve  fitted  to  slip  up  and  down 
over  the  wick  tube,  and  sufliciently  tight  to 
■itay  in  any  position  thereim,  and  furnished 
with  arms,  two  or  more,  for  supporting  above 
the  wick  tube  a  dome  or  deflertor.  Fourthly,  . 
the  dome  aforesaid,  havii^  an  oval  or  oblong 
slot  for  the  flame  to  pass  through,  bo  that  part 
of  the  tlame  might  be  above  the  dome  and  part 
below  it.  The  object  of  this  dome  was  to  col- 
lect and  concentrate  the  air  upon  the  flame, 
in  order  lo  make  it  bum  more  brightly  and 
consume  the  hydro -carbon  and  other  gases 
which  emanated  from  the  petroleum.  It  al- 
so acted  «•  a  deflector  of  the  light  pracMding 
from  the  lower  part  of  the  flame,  whereby  it 
was  thrown  downward  towards  and  around  the 
lamp,  whereaa  the  li^t  from  that  part  of  the 
flame  above  the  dcane  was  all  thrown  upward 
or  horizontally  about  tlie  room.  Fifthly, 
around  the  periphery  of  the  dome  several  nar- 
row slips  of  the  metal  were  turned  up,  to  act 
as  arms  or  sujiports  to  the  glass  chimney  of 
SIT 
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decide  whether  ther  will  donats  mtmtdiMU  btmOm  t*  a  imOnad:  Meir 
Bnffalo  T.  Inn  Co.,  105  U.  &  70;  28  L.  lOH,  taoldlnx  tt  Immatwlal 
that  bonda  wera  a  deitatloB. 

MlBcellaDeons. —  Ulsclted  1b  Oomml^vaan  t.  Ivnarr,  M  V.  B. 
20«,  24  L.  112. 

16  Wan.  699-708,  »  L.  DOT,  KE  PABCT  imiTBD  STATM. 

Oonrt  of  Glalsoa  may  hear  motton  for  a  new  trtid,  ta  fkvar  et  Om 
United  Statea,  wlthbi  two  rears  after  Judgment,  tboofh  indite  at 
Supreme  Court,  afflrmlnc  Ite  Jndgment.  had  bees  flied,  p^  TO. 

Olted  and  principle  applied  In  United  Btatea  t.  lonng.  94  U.  8. 
2S9,  24  L.  168,  holding  Court  of  Clalma,  by  granting  new  trial  aftw 
Jndginent,  and  while  appeal  la  pending,  reenmea  control  of  the  eaae; 
Belknap  t.  United  Statea.  ISO  U.  S.  691.  n  L.  1192,  14  8.  OL  184. 
holding  same  aa  cited  caae. 

Kandamna  lies  to  compel  Oonrt  of  Olalma  te  hear  and  dedde 
motlona  for  a  new  trial,  and  for  atay  of  payment  of  JsdgnMnt,  p. 
7Dt. 

Olted  In  In  re  Pannaylvanla  Ce..lS7D.  B.4B2,S4L.T«8,U8. 
Ot  141,  holding  power  of  Supreme  Oonrt  to  "■■—*■■■—.  when  eanac 
removed  from  State  eonrt,  la  tmpropirij  wadai,  WM  tittaa  awaj 
IV  itatntea  of  UI7  aW  Utt, 
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the  lamp,  and  between  these  arms  spaces  were 
cut  out  of  the  edge  of  the  dome,  to  allow  air 
to  pass  up  between  th^  dome  and  chimney  for 
the  purpose  of  guiding  the  flame  and  feeding  it 
with  additional  oxygen.  Sixthly,  the  chimney 
itself,  which  was  placed  inside  of  and  upon 
the  said  arms  or  supports,  and  held  in  its  po- 
sition thereby. 

This  was  the  combination  of  elements  of 
which  Reichniann's  burner  consisted,  and  it 
will  be  perceived  that  the  chimney  was  so  ele- 
vated that  the  ilame  of  the  lamp  below  the  dome 
was  exposed  on  every  side,  and  a  current  of  air 
or  a  rapid  movement  of  the  lamp  would  extin- 
guish it.  This  was  the  i^reat  defect  of  the 
burner,  which  prevented  its  introduction  into 
general  use,  and  rendered  it  of  little  value.  The 
principal  advantage  which.  Reichmann  in  his 
patent  claimed  for  it  was  that  it  allowed  the 
466*]  light  from  the  under  side  of  *the  deflec- 
tor to  be  deflected  or  thrown  downward  upon 
the  table  or  lamp.  This  was  effected  by  the  use 
of  upright  slender  arms  to  support  the  dome, 
so  that  the  space  around  and  imdemeath  the 
dome  was  left  open  and  uninclosed.  He  also 
claimed  some  less  important  advantages  in  his 
arrangement  cf  the  ratchet-wheels  for  raising 
the  wick,  and  one  or  two  other  things  of  no 
importance  in  this  controversy. 

The  patent  had  but  one  claim  and  that 
amounted  to  the  general  combination  of  ele- 
ments referred  to  and  their  peculiar  arrange- 
ment.   It  was  in  these  words : 

''What  I  claim  as  new  and  desire  to  secure 
by  letters  patent  is,  in  combination  with  the 
lamp,  the  slotted,  open,  bell-shaped  cap  (t.  e., 
the  dome) ,  when  so  constructed,  arranged  and 
operating  as  to  allow  light,  to  be  deflected  down- 
wards, substantially  in  the  manner  and  for  the 
purpose  herein  set  forth  and  explained." 

In  order  to  imderstand  how  narrow  this 
claim  really  was,  it  is  necessary  to  know  a  lit- 
tle of  the  history  of  the  art.  'Two  well  known 
burners  are  conceded  to  have  been  in  use  before 
Keichmann's  invention,  which,  have  a  material 
bearing  <mi  his  claims;  the  Vienna  burner  and 
Stuber^s  burner.  These  have  been  exhibited  to 
us. 

The  Vienna  burner  contained  the  flat  wick- 
tube,  the  ratchet-wheel  attached  thereto  (but 
covered  and  not  exposed  as  in  Reichmann's) 
and  a  slotted  dome  above  the  wick  for  the  flame 
to  pass  through,  and  a  chimney;  but  the  dome 
was  not  supported  by  slender  arms,  as  in 
Keichmann's  but  was  connected  with  a  gallery, 
which  supported  the  chimney  and  surrounded 
the  wick  tube  and  dome,  and  rested  on  the  lamp 
or  cap  below,  so  that  all  the  light  of  the  flame 
below  the  dome  was  inclosed  and  lost  and 
could  not  issue  out  as  in  Reichmann's  burner. 

The  Stuber  burner,  invented  by  John  S tuber 
in  1856,  and  made  in  considerable  quantities  in 
that  and  the  following  years  at  Utica,  New 
468*]  York,  was  an  *  improvement  on  the 
Vienna  burner,  }n  this,  that  the  gallery  was  so 
low  as  to  leave  a  considerable  open  space  under 
the  dome  for  the  reflected  light  to  pass  out  in  a 
downward  direction,  and  the  dome  was  support- 
ed by  slender  arms,  but  these  arms  were  at- 
tached to  the  gallery  and  not  to  a  sleeve  fitted 
on  to  the  wick  tube.  It  differed,  therefore, 
from  Reichmann's  in  these  respects;  the  chim- 
ney was  supported  on  a  low  gallery  instead  of 
5l» 


the  dome  itself,  and  the  dome  was  supported 
by  arms  attached  to  this  gallery  inst^ul  of 
arms  attached  to  a  sleeve  on  the  wide  tube. 
Therefore,  with  these  burners  before  us,  all  the 
invention  we  can  discover  in  Reichmann's 
burner  is  the  peculiar  mode  of  supporting  his 
dome  by  slender  arms  attached  to  a  sleeve  fit- 
ted on  to  the  wick  tube,  and  the  elevation  of 
the  chimney  on  the  outer  edge  of  the  dome.  The 
latter  peculiarity,  as  we  have  se^i,  is  a  defect 
which  rendered  the  burner  nearly  useless. 

The  allegation  of  the  complainants  that  the 
defendant  uses  Reichmann's  invention  of  pe- 
ripheral springs  around  the  edge  of  the  dome 
for  steadying  Tiis  chimney  we  regard  as  falla- 
cious. The  transformation  by  a  mere  tri<^  of 
words  and  vague  generalities  of  the  arms  or 
supports  used  by  Reichmann  to  'sustain  his 
chimney  into  peripheral  springs  may  be  ingeni- 
ous, but  it  cannot  stand  the  test  of  sober  con- 
sideration. It  is  not  pretended  that  Reichmann 
produced  anything  more  than  the  arms  or  sup- 
ports shown  in  his  original  patent.  These  were 
mere  slips  of  *metal  tpmed  up  around  [^469 
the  edge  of  the  dome,  such  as  had  been  in  com- 
mon use  for  a  great  period  of  time.  All  that 
Reichmann  did  new  in  this  regard  was  to  ele- 
vate his  chimney  on  the  top  of  the  dome.  This, 
in  fact,  rendered  his  lamp  in  the  main  useless, 
and  the  defendant  does  not  copy  it,  but  slips 
his  chimney  down  around  the  dome  and  places 
it  on  a  platform  perforated  with  holes,  whidi 
rests  upon  the  cap  of  the  lamp  and  answers  to 
the  bottom  or  floor  of  Stuber's  gallery.  He  thus 
surrounds  the  flame  with  the  chimney  below  as 
well  as  above  the  dome  and  prevents  it  from 
being  extinguished  by  drafts  of  air  without  ob- 
structing the  issue  of  the  light  from  below  the 
dome.  In  this  respect  his  lamp  is  more  like 
Stuber's  than  Reichmann's.  It  is  true  that  he 
keeps  his  chimney  from  coming  in  contact  with 
the  dome  by  surrounding  the  latter  with  a  fine 
spiral  spring  or  metallic  fringe,  but  this  has 
no  resemblance  or  analogy  to  the  supporting 
arms  appended  by  Reichmann  to  his  oome. 

The  <juestion  whether  the  defendant's  burner, 
which  IS  called  the  Comet,  contains  the  other 
peculiarity  of  Reichmann's  burner,  namely: 
the  supporting  of  the  dome  by  slender  arms  at- 
tached directly  to  a  sleeve  fixed  snugly  upon 
the  wick  tube,  admits  of  more  discussion.  The 
dome  was  supported  by  slender  arms  both  in 
Stuber's  and  Reichmann's  lamps,  but  in  the 
former  the  arms  were  attached  to  the  surround- 
ing gallery  on  which  the  chimney  rested,  and 
which  was  slipped  over  a  raised  portion  oi  the 
base  to  which  the  wick  tube  was  afiSxed  and 
there  held  in  place  by  a  bayonet  fastening, 
whilst  in  Reichmann's  burner  the  arms  were  at- 
tached to  a  sleeve,  fitted  directly  upon  the  wick 
tube  so  snugly  as  to  support  the  dome  and  chim- 
ney firmly  and  steadily,  as  before  described. 
Now,  in  the  Comet  burner  of  the  defendant,  the 
arms  supporting  the  dome  are  attached  to  the 
platform,  before  mentioned,  which  answers  the 
place  of  the  gallery  floor  in  Stuber's  burner, 
and  the  central  portion  of  which  is  perforated 
with  an  opening  or  slot  S4>  as  to  pass  down  over 
the  wick  tube  when  being  placed  on  the  lamp ; 
around  this  slot  or  opening  the  platform  is 
raised  next  to  the  wick  tube  in  a  conical  form 
so,  as  *that  the  top  edge  of  the  raised  [♦470 
part  touches  the  wick  tube,  aud  thus  helps  to 
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give  steadiness  to  the  dome  and  chimney.  The 
anns  are  attached  to  this  raised  part.  But  this 
raised  portion  of  the  platform  is  very  far  from 
being  Keichmann's  sleeve,  which  was  a  peculiar 
characteristic  m  his  lamp,  and  the  sleeve  ar- 
rangement was  all  that  Rdchmann  pretended 
to  fiive  produced.  Its  generalization  in  the  re- 
issued patent  is  simply  effected  by  a  dextrous 
use  of  words  and  vague  generalities.  We  are 
oonstrained  to  hold,  therefore,  that  the  Comet 
burner  is  not  an  infringement  of  Reichmann's 
original  jMitent  or  invention  which  is  exhibited 
in  his  original  specifications. 

It  is  proper  next  to  inquire  as  to  the  bearing 
of  the  re-issued  patent  on  the  question  in  litiga- 
tion between  the  parties.  The  defenses  made  by 
the  defmdant  against  this  re-issue  are,  first, 
that  it  was  obtained  illegally,  wrongfully  and 
by  false  pretenses  and  because  it  seeks  to  claim 
things  of  which  Reichmann  was  not  the  orig- 
inal and  first  inventor;  second,  that  the  orig- 
471  ♦]  inal  patent  itself  was  void,  •because  the 
only  thing  in  it  which  Reichmann  had  any  pre- 
tense of  inventing  was  anticipated  by  a  man  by 
the  name  of  Michael  H.  Collins,  as  early  as  1843. 

The  specification  of  the  re-issued  patent  de- 
scribes the  burner  of  Reichmann  substantially 
as  was  done  in  the  original  patent,  being  inter- 
spersed, however,  with  observations  as  to  the 
uses  and  objects  of  particular  parts,  evidently 
borrowed  from  subsequent  experience  and 
events.  The  single  claim  of  the*original  patent 
is  expanded  inU>  seven  distinct  claims.  The 
first  three  of  these  claims,  taken  with  the  quali- 
fications which  they  contain,  and  limited  as 
they  must  be  by  the  state  of  the  art  at  the  time 
when  the  original  patent  was  applied  for, 
amount  to  precisely  the  same  thing  and  to  no 
more  than  the  one  claim  of  the  original  patent. 
The  first  is  for  a  combination  of  only  two  ele- 
ments, it  is  true,  the  flat  wick  tube  and  the  dome, 
which  combination  is  found  in  both  the  Vienna 
and  Stuber  burners;  but  a  qualification  is  add- 
ed, that  the  combination  is  to  be  "under  the  ar- 
rangement substantially  as  shown  and  de- 
senbed,  so  that,  while  directly  connected  with 
eadi  other,  the  said  parts  shall  allow  light  to 
pass  out  or  be  reflected  from  between  them  as 
set  forth."  Thus  it  is  made  essential  to  the  in- 
venUon  here  claimed,  not  only  that  the  two  ele- 
ments named  should  be  present,  but  that  they 
should  have  the  arrangement  described  in  the 
patent,  and  should  have  a  direct  connection  with 
each  other^  and  that  the  light  should  be  reflect- 
ed from  between  them.  All  these  things  exist  in 
the  Stuber  burner  except  one.  In  that  burner 
the  wick  tube  and  the  dome  are  not  directly  con- 
nected together.  The  dome  is  first  connected 
with  the  gallery  and  the  gallery  with  the  wick 
tube.  8o  that  the  claim  is  reduced  to  the  same 
thing  which  was  claimed  in  the  original  patent. 
The  same  may  be  said  of  the  second  and  third 
claims.  If  they  mean  anything  more  than  the 
claim  in  the  original  patent  they  are  void.  Be- 
ing identical  with  that  they  are  needlessly  mul- 
tiplied, and  by  exhibiting  a  seeming  of  claims 
to  which  Reichmann  was  not  entitled  they  are 
ctlculated  to  confuse  and  mislead.  We  think  it 
proper  to  reiterate  our  disapprobation  of  these 
472*]  ingenious  attempts  to  "^expand  a  simple 
inyention  of  a  distinct  device  into  an  all-em- 
bracing claim,  calculated  by  its  wide  general  i- 
^ions  and  ambiguous  language  tQ  discourage 


further  invention  in  the  same  departm^t  of  ia^ 
dustry  and  to  cover  antecedent  inventions. 
Without  deciding  that  a  repetition  of  substan- 
tially the  same  claim  in  different  words  will  vi- 
tiate a  patent,  we  hold  that  where  a  specifica- 
tion by  ambiguity  and  a  needless  multiplica- 
tion of  nebulous  claims  is  calculated  to  deceive 
and  mislead  the  public,  the  patent  is  void. 

The  fourth  claim  was  clearly  anticipated  by  the 
burner  oi  Stuber.  It  is  in  the  following  words : 

"A  lamp  burner  composed  of  two  groups  of 
elements,  the  first  consisting  of  the  base  with 
its  wick  tube  and  wick  adjusting  rack  and  pin- 
ions; the  second  of  a  chimney  holder,  deflector, 
and  such  other  parts  as  may  be  needed  for  the 
proper  oombusticm  of  the  fluid  bo  lis  to  produce 
an  illuminating  flame,  the  two  groups  being 
united  by  friction,  and  the  latter  when  in  posi- 
tion in  the  burner  being  supported  by  the  form- 
er without  the  intervention  of  any  mechanical 
device  whereby  the  two  may  be  rigidly  connect- 
ed together,  substantially  as  and  for  the  pur- 
poses nerein  shown  and  set  forth." 

Everything  here  claimed  is  found  in  Stuber's 
burner.  If  this  claim  is  valid  Stuber  could  be 
enjoined.  The  addition  of  a  bayonet  fastening 
by  Stuber  does  not  destroy  the  identity  of  his 
lamp  with  the  alleged  invention  described  in 
this  claim.  It  follows  that  this  claim  is  void  for 
this  reason,  without  reference  to  other  objec- 
tions which  have  been  suggested  in  relation  to 
it.  One  void  claim,  however,  does  not  vitiate 
the  entire  patent,  if  made  b^  mistake  or  inad- 
vertence and  without  any  wilful  default  or  in- 
tent to  defraud  or  mislead  the  public  giving  to 
the  complainants  the  whole  benefit  of  this  in- 
dulgence there  is  still  nothing  in  the  remaining 
claims  which  the  defendant  is  called  upcm  to 
answer.  They  are  merely  for  combinations  of 
the  parts  in  the  original  burner  of  Reich- 
mann which  the  defendant  does  not  use  unless 
the  pretense  of  a  claim  to  peripheral  springs  as 
distinguished  from  Reichmann's  arms  and  sup- 
ports can  be  sustained.  We  have  already  seen 
that  this  cannot  be  done. 

•Our  conclusion,  therefore,  is  that  the  [^473 
Comet  burner  is  no  infringement  of  Reichmann's 
re-issued  patent  so  far  as  that  patent  is  valid. 

This  view  of  the  case  makes  it  unnecessary  to 
discuss  the  question  relating  to  the  alleged  in- 
vention of  Collins.  Whilst  his  conduct  and  tes- 
timony and  that  of  the  other  witnesses  who 
testify  to  his  invention  are  susceptible  of  much 
criticism,  we  think  it  proper  to  say  that  we 
should  feel  great  difficulty  in  disregarding  it  al- 
together. If  the  models  presented  by  him  were 
really  his  invention  at  the  time  sworn  to,  the 
Reichmann  patent  has  no  foundation  whatever 
to  stand  on.  But  waiving  the  discussion  of  this 
question  we  feel  bound  to  affirm  the  decree  of 
the  circuit  court  for  the  reasons  above  stated. 

Decree  affirmed. 

MATTHEW  BAIRD,  Appt, 
UNITED  STATES; 

AND 

UNITED  STATES,  Appt., 

V. 

MATTHEW  BAIRD. 

Pleadings  in  court  of  claims — how  far  aUegch 
Hons  and  proofs  must  correspond— contract' 
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This  court  wlJI   not  apply  BtrlctiT   t 

t leading  to  cBSes  In  tbe  court  of  clalmg,  but  » 
)ok  to  tbe  Bubatanlla!  Justice  and  law  ot  tbe  ca 


BileKatlons  aad  p 


■e  the  petition  li  confined  tc 


nnder  one  elaase  o 


_  r  with  the  goTernment  has  no  right 

to  to  conduct  biB  buslaeBB  or  shape  hlB  dems-Dd  as 
UDDecessarlly  to  swell  bis  claim   tor  flamageB. 

Where  a  contractor  was  ordered  to  coualruct 
fifteen  engines  for  tbe  eovernment  to  the  eiclu- 
■IDD  of  all  other  contracls,  and  was  to  be  lEilem- 
Dlfied  for  anv  damage  resulting  from  a  compliance 
with  the  order,  held,  that  he  could  only  recoTer  the 
damage!  on  flfleen  enelnes  to  be  constructed  tor 
priTBte  parties,  which  were  delayed  and  not  on 
eighty  englnea,  the  cooBlcucIlon  of^  which  they  had 
then  undertaken,  and  which  were  alleged  to  hare 
been  delayed  by  the  government  order,  part  of 
which  were  flnlBhed  while  the  Kovernmeiit  work 
was  In  progress,  and  part  of  the  real  of  which 
were  contracted  at  fixed,  and  part  at  conttogent 
prices,  as  to  which  no  speclflc  losses  on  aettlement 
with  the  private  parties  were  proven. 

Had  tbe  contractor  decided  not  to  make  the  ai- 
teen  engines  wblcB  were  flrat  put  under  way  for 
private  parties,  or  made  them  last  of  all,  there 
could  have  been  do  delay  In  tbe  construction  of 
■ny  except  these  fifteen. 

[Nos.  223,  224,  Dec.  Term.  1B71.] 
Argued  Sov.  S,  ISn.      Decided  Nov.  IB,  1872. 

APPEAL  from  the  Court  of  Claima. 
The  following  statement  of  Eaets  is  coil' 
tained  in  the  flndingB  of  tbe  court  of  claims : 

This  claim  is  for  8141,871,  which  is  prose- 
cuted in  this  court  by  Matthew  Baird,  as  sur- 
viving partiier  of  the  firm  of  W.  M.  Baldwin  ft 
Co.,  looomotivB  builders,  in  Philadelphia.  The 
claim  rests  on  contract,  ajid  the  court  And  the 
facts  to  be: 

1.  The  contract  is  embodied  in  the  followii^ 
correspondence : 

Office  cf  Director   &   General   Manager,") 

Military  Kailroads,  U.  S..  [ 

New  York,  March  17,  1804.  J 

Messrs.  M.  W.  Baldwin  ft  Co.,  Philadelphia. 

Gentlemen:  In  pursuance  of  the  authority 
in  me  Tested,  I  do  hereby  direct  you  to  con- 
struct, at  the  earliest  practicable  period,  fifteen 
(16)  locomotive  engines  of  five  (5)  feet  gauge, 
for  the  use  of  the  United  States  government ;  to 
the  exclusion  of  al!  other  interests  or  contracts 
whatever,  it  being  understood  that  you  will  be 
indemnified  for  any  damage  resulting  from  a 
compliaDce  with  this  order.  In  leplacing  any 
engines  takeu  from  other  parties  in  filling  this 
order,  you  ure  authoriJwd  to  charge  the  govern- 
ment any  advance  in  the  cost  of  materials 
and  labor,  over  the  cost  of  these  on  the  9th 
day  of  Novemiier,  1SQ3,  this  being  the  date  of  a 
certain  contract  made  by  you  with  the  Louis- 
ville and  Frankfort,  and  Lexington  and  Frank- 
fort Bailroad  Co.,  upon  which  the  value  of  tlie 
fifteen  (16)  locomotives  above  referred  to  was 
based.  D.  C.  McCallum. 

Ctol.  Director  4  General   Manager  M.  R.  R.,U.  S. 

Philadelphia,  March  17,  1804. 
Col.  D.  C.  McCallum, 

Director  ft  General  Manager  M.  R.  R.,  U.  S. 

Sin  In  compliance  with  your  order  of  this 
date,  we  will  furnish  the  United  States  fifteen 
B20 


(16)  locomotive  eogines,  with  cyliudera  '. 
24;  four  driviiw  wheels,  five  feet  diametei 
copper  Hues,  e^ven  feet  long  and  two  i. 
diameter;  two  pumps,  and  one  No.  6  inji 
tenders,  of  1,S00  gallons'  capaci^,  (m 
tracks,  eight  wheels,  same  as  Peunsyl' 
Railroad  standard  guage,  five  feet.  Tbe  ^ 
number  to  have  precedence  of  all  other 
whatever,  and  to  be  finished  with  all  po: 
dispatch.  For  which  we  are  to  receive,  on  ' 
ery,  the  sum  of  eighteen  thousand  nine  hui 
forty  seven  and  seventy-two  hundredths 
lars,  for  eacli  engine  and  government  tax. 

C.ce  is  based  upon  a  contract  m^de  wit! 
uisvilie  and  Frankfort  and  Lexington 
Frankfort  Railroad,  on  the  Sth  of  Novei 
1865. 

W.  M.  Baldwin  ft  ' 

The  above  is  hereby  accepted. 

r>.  C.  McCalh 
Col.,  Director  ft  General  Mana^r  M.  R.  R., 

At  the  time  this  demand  was  made  am 
contract  closed,  the  house  of  Baldwin  ft  Co 
under  cnntracts  with  twenty-six  railroad 
paoiee  to  build  and  deliver  about  ninety- 
locomotive  engines;  of  this  number  eigl 
were  finished  for  private  parties  while  the 
emment  work  was  in  progress;  and  of  tl 
maining  eighty  engines,  thirty-two  wet 
fixed  prices,  and  forty-eight  at  contingent  [ 
corresponding  to  the  cost  of  labor  ana  mat* 
at  the  date  of  -delivery.  The  government 
was  begun  Mar.  17,  1864,  and  all  private  o 
postponed,  except  on  the  eighteen  enginei 
■shed  during  its  prt^ess.  The  work  on 
eighty  engines  previously  ordered  by  pr 
parties  is  shown  to  have  been  delayed  abou 
months ;  and  the  first  engine  on  tbe  govern 
order  was  delivered  May  3,  and  tie  last 
30,  1804. 

At  the  date  of  tbe  eovernment  contract 
firm  of  Baldwin  ft  Co.  had  mi  band  about  i 

000  worth  of  material,  which,  as  far  as  pi 
cable,  was  employed  in  building  the  govern 
engines.  But  during  tbe  time  the  work  w 
progiess,  the  prices  of  material  and  labor 
constantly  rising.  The  rise  from  and  after 
9,  1863,  was  steady  and  rapid  until  July,  ] 
after  that  time  and  up  to  Dec  1,  18G4,  pric 
all  kinds  of  materials  Vemained  about  the 
as  they  were  in  the  month  of  July,  1864.  tt 
arose  continually  up  to  the  montJi  of  Decei 
1804,  from  Nov.  B,  1803. 

The  cost  of  a  locomotive  engine  is  mad 

01  three-fifths  material,  and  two-tilths  lab 
We  further  find,  if  the  construction  a 

government  engines  had  been  delayed  untt 
execution  of  prior  orders,  the  fifteen  enj 
ordered  for  0\e  government  Mar.  17, 
would  have  been  delivered,  according  to 
regular  course  of  business  in  the  manufac 
from  Nov.  21,  1864,  to  December  30,  foUm 
whereas,  the  work  was  begun  Mar.  17  aju 
whole  fifteen  engines  actually  delivered  bet 
May  3  and  June  30,  1B64. 

We  also  find  as  the  engines  were  compi 
they  were  charged  up  to  the  United  Stab 
sectioQB  of  five,  at  tbe  incieased  average 
of  labor  and  material  empli^ed  in  their 
ptruction  at  tlie  date  of  their  delivery,  viz. 
For  tbe  first  five,  each  engine 926,0: 

"       "    second  "       "  "     26,7! 

"      «    third    "      "        "     20,7- 
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The  wbole  sum  at  the  above  prices  charged 
on  the  firm  books,  amounts  to  $412,492.30. 

Most  of  the  materials  out  of  which  the  gov- 
ernment «igines  were  built,  had  been  purchased 
previous  to  the  government  contract,  on  orders 
for  private  parties ;  but  it  appears  in  making  up 
the  average  prices  on  government  engines,  in 
•eetions  of  five  each,  the  calculations  were  baspd 
on  the  increase  of  the  price  of  labor,  and  what  it 
would  actually  cost  to  replace  the  material 
used. 

Bills  thus  made  out  as  the  work  progressed, 
in  sections,  were  presented  for  payment,  and 
the  contract  price,  $18,947.72  plus  3  per  cent 
govemmoit  tax,  was  promptly  paid  as  the  en- 
gines were  delivered,  leaving  the  question  of 
the  damages  for  future  consideration  and  ad- 
justment when  the  whole  should  be  delivered. 
The  sum  paid,  including  the  excise  tax  due  on 
the  contract  price,  was  $292,742.25,  which  was 
subsequently  advanced  by  the  department,  on 
account  of  the  increase  of  the  price  of  labor  and 
material,  interest,  etc.,  $97,507.76,  making  the 
whole  sum  allowed  and  paid  by  the  government 
$390,250. 

It  also  appears,  as  before  stated,  that  of  the 
eighty  oigines  at  private  contracts,  thirty-two 
were  at  fixed  prices,  and  forty-eight  at  con- 
tingent prices ;  two  of  the  latter  appear  not  to  be 
treated  as  furnishing  any  ground  of  indemnity, 
for  some  reasons  not  shown  in  the  record,  leav- 
ing for^-six  at  contingent  rates,  and  on  which 
indemnity  is  claimed;  and  as  to  these,  no  spe- 
cific losses  on  settlements  with  private  parties 
are  proven,  other  than  the  additional  cost  of  la- 
bor and  material,  shown  in  the  general  rise  of 
both,  which  rise  was  charged  on  each  engine 
only  up  to  within  sixty  days  of  the  time  of  de- 
livery. 

We  further  find  that  this  abatement  on  en- 
gines built  for  private  parties,  at  contingent 
rates,  on  an  average  was  about  $1,250  on  each 
engine;  and  on  settlement  with  the  Galena  & 
Chicago  Railroad  Company,  an  actual  and  spe- 
cific loss  was  sustained  by  the  company  of  $5,- 
000  in  consequence  of  the  delay  caused  by  the 
execution  of  the  government  contract. 

The  court  further  finds,  at  the  special  request 
of  the  United  States  Assistant  Attorney  Gen- 
eral, that  the  house  of  Baldwin  &  Co.  negotiat- 
ed a  contract  with  the  Pennsylvania  Railroad 
Company  July  16,  immediately  after  the  gov- 
ernment engines  were  delivered,  for  twelve 
freight  engines  of  class  25 — D.,  and  in  Decem- 
ha  for  thirteen  of  the  same  class,  on  the  list 
143  to  148  inclusive,  and  163  to  182  inclusive. 
These  were  about  the  same  weight  as  the  gov- 
ernment engines,  freieht  finish  and  costing 
about  as  much  to  build  as  the  government  en- 
fines;  the  agreed  price  was  $30,000  and  tax, 
with  the  privilege  of  charging  an  addition  of 
10  per  cent,  as  the  price  of  labor  and  material 
advane^.  Frices  went  up,  but  they  fell  before 
the  engines  were  finished,  and  the  company  did 
not  diarge  the  10  per  cent. 

On  these  facts  the  court  found  as  conclusions 
of  law: 

1.  That  the  claim  set  up  in  the  argument  for 
$38,617.00,  as  a  balance  due  on  the  engines, 
could  not  be  recovered  in  this  action,  because 
the  same  was  not  set  forth  in  the  claimant's 
petition  as  a  ground  of  complaint,  or  founda- 
tion of  a  judgment. 
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2.  That  the  indemnity  arising  out  of  the  con- 
tract was  the  only  claim  the  court  could  con- 
sider under  the  petition,  and  that  that  indem- 
nity, under  the  facts  of  this  case,  cannot  be 
measured  by  any  other  than  an  approximate 
rule  of  damages,  which  they  fixed  as  nearly  as 
possible,  approximating  the  losses  at  $1,250  on 
each  engine,  which  was  'really  and  in  fact 
pushed  out  of  its  place  into  a  period  of  higher 
prices  than  it  would  have  been  built  in  under 
its  contract  by  the  interposition  of  the  govern- 
ment contract.  And  those  engines  thus  actual- 
ly afl'ected?  the  court  held  to  be  only  fifteen  in- 
stead of  the  whole  eighty,  as  claimed  by  the 
plaintiff. 

The  court  also  ruled,  as  matter  of  law,  that 
the  claimant  was  entitled  to  recover  any  spe- 
cific damage  or  loss  actually  shown  to  have  been 
sustained  on  settlement  with  private  parties 
who  had  entered  into  contract  with  the  claim- 
ant for  engines  at  contingent  rates  prior  to  the 
government  contract,  and  on  that  ground  it 
gave  $5,000  as  part  of  the  judgment  lost  in  set- 
tlement with  the  Galena  &  Chicago  Railroad 
Company,  and  gave  judgment  for  $23,750  in 
favor  of  tiie  claimant. 

Messrs,  Geo.  H,  WilUams,  Atty.  Oen,,  O.  H. 
Hill,  Asst,  Atty.  Oeti.,  William  MoMichael, 
Assi.  Atty.  Gen.,  and  B,  H.  Bristoto,  Solicitor^ 
Gen.  for  United  States: 

The  petition  of  the  claimant  only  presents  a 
claim  for  indemnity  based  upon  the  language 
of  the  letter  of  D.  C.  McCallum,  of  Mar.  17, 
1864,  no  claim  being  made  for  an  additional 
sum  for  the  cost  of  engines.  Judgment  cannot 
be  rendered  for  a  claim  not  set  forth  in  the 
petition.  The  court  of  claims  may  not  be  com- 
fined  strictly  to  the  rules  of  pleading,  but  the 
petition  being  the  expression  of  the  cause  of  ac- 
tion, cannot  be  Fupplemimted  in  arg^ument  by 
.a  distinct  and  additional  subject  of  suit. 

Broxjcn  v.  United  States,  1  Court  Claims,  377 ; 
Baird  v.  United  States,  5  Court  Claims,  358. 

Any  additional  cost  of  the  engines  is  barred, 
not  only  because  not  recited  in  the  petition,  but 
also  because  the  claimant  received  a  sum  from 
the  government  in  settlement  for  such  addition- 
al cost.  The  petition  admits  and  the  court  of  • 
claims  has  found  that  $18,947.72,  plus  3  per  cent 
government  tax,  was  paid  for  each  engine  as 
delivered,  and  subsequently  an  additional  sum 
of  $97,507.76  allowed,  which  was  intended  to 
cover  all  indebtedness  of  the  government  for  in- 
creased cost  of  labor  and  material.  In  all 
$390,250  was  paid. 

This  total  payment  was  intended  further  to 
cover  the  entire  claim  of  the  petitioner.  Each 
engine  having  been  paid  for  as  above  stated  up- 
on delivery,  at  the  rate  of  $18,947.72,  the  ques- 
tion of  damages  was  left  for  'future  considera- 
tion and  adjustment  when  the  whole  should  be 
delivered.  This  "question  of  damages  included 
the  whole  subject  of  additional  compensation, 
and  havlnfj  been  considered  by  the  War  Depart- 
ment, the  extra  allowance  of  $97,507.76  was 
made,  which  included  $4,000  as  interest  for  ma- 
terial on  hand." 

The  court  of  claims,  however,  decided  to 
reconsider  this  final  settlement  and  gave  judg- 
ment for  the  claimant  for  $23,750.  If  this 
court  should  agree  with  them  that  the  petition- 
er had  a  cause  of  action  against  the  govern- 
ment, we  submit  that  it  should  not  increase  the 
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amount  of  the  judgment.  A  reference  to  the 
opinion  of  the  court  below  will  show  that  in 
t£e  view  expressed  by  the  court,  no  specific 
damages  are  proved,  except  one  loss  of  $5,000, 
hut  that  the  court  of  claims  approximated  the 
damages  at  the  sum  stated  in  the  judgment. 
The  amount  of  damans  is  found,  therefore,  as 
an  ultimate  fact,  which  is  not  the  proper  sub- 
ject of  review  here. 

Messrs.  J.  M,  Carlisle  and  J.  D.  MePher- 
soiit  for  Matthew  Baird: 

The  claimant  assigns  as  error,  that  the  court 
held  that,  by  the  true  construction  ^f  the  con- 
tract, no  indemnity  was  to  be  allowed  for  the 
increased  cost  of  any  of  the  eighty  engines,  ex- 
cept the  fifteen  engines  whose  places  were  taken 
by  the  fifteen  constructed  for  the  government. 

In  every  establishment  where  costly  machines 
are  manufactured,  requiring  long  periods  of 
time  for  completion,  single  machuies  are  com- 
menced at  short  intervids  and,  one  after  the 
other,  go  through  the  various  processes  of  manu- 
facture. In  the  present  case  a  simple  calcula- 
tion of  the  elements  contained  in  the  findings  of 
the  court  shows  that  a  new  engine  was  begun 
about  every  fourth  day,  and  every  fourth  day 
an  engine  was  turned  oub  completed,  but  each 
en^ne,  from  commencement  to  completion,  re- 
quired sixty  days,  so  that  fifteen  engines  were 
in  hand  ur  on  the  stocks  at  one  time.  And  as  a 
new  government  engine  was  b^un  every  fourth 
day,  fifteen  times  in  succession,  no  private  en- 
gine could  be  begun,  and  consequently  none 
could  be  finished,  or  even  worked  upon,  for  six- 
ty days ;  and  so  the  court  finds. 

Now,  the  court  of  claims  considered,  as  mat>* 
ter  of  law,  that  the  claimant  should  be  indem- 
nified for  the  increased  price  of  the  fifteen  pri- 
vate engines,  whose  places  were  taken  by  the 
fifteen  government  engines,  without  giving  due 
consideration  to  the  fact  that  those  fifteen  pri- 
vate engines  so  displaced  delayed  fifteen  others 
behind  them,  and  these  last  fifteen  delayed  fif- 
teen others,  and  so  on  through  the  whole  num- 
^r  engaged.  So  that  every  individual  engine 
was  begun  and  completed  sixty  days  later  than 
it  otherwise  would  have  been ;  and  as  prices  con- 
stantly, although  not  uniformly,  advanced, 
every  engine  of  the  whole  eighty  cost  more  than 
it  otherwise  would. 

The  judgment  of  the  court  can  be  sustained 
alone  upon  the  idea  that  only  the  increased 
price  of  fifteen  private  engines,  whose  places 
the  fifteen  government  engines  took,  was  the 
immediate  damage,  and  that  the  increased  price 
of  the  others  was  indirect  or  remote  damages. 

Mr.  Justiee  Swayne  delivered  the  opinion  of 
the  court: 

These  are  cross-appeals  from  the  judgment  of 
the  court  of  claims. 

Baird  as  the  surviving  member  of  the  firm  of 
M.  W.  Baldwin  &  Co.  was  the  petitioner.  That 
court  gave  him  a  judgment  for  $23,750.  He  ap- 
pealed, and  contends  that  he  is  entitled  to  re- 
cover a  much  larger  sum.  The  United  States 
appealed,  and  insist  that  he  is  entitled  to  noth- 
ing. The  finding  of  facta  presents  the  case  as 
it  is  before  us  for  examination. 

On  the  17th  of  March,  1864,  the  United 
States,  by  their  proper  officer,  ordered  Baldwin 
9i  Co.  to  make  for  them  fifteen  locomotive  en- 
crines,  at  the  earliest  practical  period,  ''to  the 
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exclusion  of  all  other  interests  or  contracts 
whatever,  it  being  understood'' that  they  would 
be  "indenmified  from  any  damage  resulting 
from  a  compliance  with  this  order."  It  was 
added:  "In  replacing  any  engines  taken  from 
other  parties  in  filling  this  order,  you  are  au- 
thorized to  charge  the  government  any  advance 
in  the  cost  of  labor  and  materials  over  the  cost 
of  these  on  the  9th  of  November,  1863."  On  the 
same  day,  Baldwin  &  Co.  replied  that  they 
would  furnish  the  engines — ^''The  whole  number 
to  have  precedence  of  all  other  work  whatever, 
and  to  be  finished  with  all  possible  dispatch, 
for  which,*'  they  said,  "We  are  to  receive  $18,- 
947.72  for  each  engine,  and  government  tax." 

This  correspondence  constitutes  the  contract 
between  the  parties. 

At  the  date  of  the  order,  Baldwin  k  Co.  were 
under  a  contract  to  make  and  deliver  to  other 
parties  ninety-eight  engines.  Eighteen  of  them 
were  finished  while  the  government  work  was 
in  progress.  Of  the  remaining  eighty,  thirty- 
two  were  contracted  for  at  fix^  prices,  and  the 
remaining  forty-eight  at  contingent  prices,  to 
be  determined  by  the  cost  of  labor  and  mate- 
rials at  the  date  of  delivery.  In  respect  to  the 
forty-eight  the  rise  of  prices  was  calculated, 
not  up  to  the  date  of  delivery,  but  up  to  sixty 
days  before  delivery;  that  is,  up  to  the  time 
at  which  they  would  have  been  delivered,  as 
the  petitioner  allied,  but  for  the  interposition 
of  the  government. 

The  court  of  claims  found  that  the  abate- 
ment thus  made  by  Baldwin  &  Co.  was  about 
$1,250  upon  each  engine,  and  that,  on  a  settle- 
ment with  the  Galena  &  Chicago  Railroad  Co., 
they  sustained  a  specific  loss  of  $5,000  by  rea- 
son of  the  delay  caused  by  the  execution  of  the 
order  of  the  United  States. 

The  government  paid  the  contract  price  of 
the  engines,  amounting  in  the  aggregate  to 
$292,742.25.  There  was  paid  subsequently,  on 
account  of  the  increase  in  the  cost  of  labor,  ma- 
terials, interest,  etc.,  in  respect  to  these  en- 
gines, the  further  sum  of  $97,507.76,  making 
the  whole  sum  paid  by  the  United  States,  $390,- 
250.01. 

The  court  of  claims  awarded  to  the  petitioner 
$1,250  for  the  abatement  of  price  on  each  of 
fifteen  engines,  which  were,  "in  fact,  pushed  out 
of  their  place  into  a  period  of  higher  prices 
than  they  would  otherwise  have  been  built  for, 
by  the  interposition  of  the  government,"  and 
the  $5,000  lost  in  the  settlement  with  the  Qale- 
na  &  Chicago  Railroad  Company.  The  aggre- 
gate of  these  sums  is  the  amount  for  which  the 
judgment  was  given.  The  question  presented 
for  our  consideration  is,  whether  this  ludgment 
is  wrong  as  to  either  of  the  parties.  The  exam- 
ination of  the  subject  renders  it  necessary  to 
look  carefully  into  the  contract,  in  connection 
with  the  facts  developed  in  the  findings  by  the 
court. 

The  government  was  to  pay  a  stipulated  sum 
for  each  engine  and  the  tax. 

This  was  done. 

It  was  to  pay  for  any  advance  in  the  price  <rf 
labor  and  materials  beyond  the  rates  which  ob- 
tained on  the  9th  of  November,  1863. 

This,  also,  has  been  done.  Upon  these  sub- 
jects the  petition  is  silent,  and  that  silence  con- 
cludes the  petitioner. 

This  court  has  never  been  strict  in  applyin^r 
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the  raleB  of  pleading  to  Has  class  of  cases, 
•nd  has'  looked  to  the  substantial  justice  and 
law  of  the  case,  rather  than  to  the  manner  in 
whidi  the  questions  to  be  considered  are  pre- 
sented. But  the  allegations  and  proofs  must  so 
far  correspond  that  the  latter  shall  not  wholly 
depart  from  the  case  made  in  the  petition,  and 
introduce  demands  which  the  government  had 
no  notice  to  meet.  The  rule  of  correspondence 
to  this  extent  is  vital  to  the  substance  of  the 
proceedings,  and  it  is  necessary  to  give  to  the 
United  States  the  benefit  of  the  principle  of 
nt  judicata  in  cases  where  they  ought  to  have 
protection  whidi  it  affords. 

Baldwin  &  Co.  were  to  be  '^indemnified  from 
my  damage  resulting  from  compliance  with  the 
order  of  the  government." 

The  petition  is  confined  to  a  daim  arising 
nnder  thia  clause  of  the  agreement.  It  was, 
therefore,  the  only  one  open  for  the  examina- 
tion of  the  oourt  of  claims,  and  it  is  the  only 
one  before  us  for  consideration. 

The  $5,000  lost  by  Baldwin  &  Co.  in  the  set- 
tlement with  tlie  Galena  &  Chicago  Company 
was  clearly  within  the  scope  of  this  clause,  and 
was  properly  allowed  by  the  court  below. 

It  is  equally  clear  that  the  fifteen  engines 
constructed  for  the  government  displaced  and 
postponed  the  construction  of  an  equal  number 
und^  the  contracts  cd  Baldwin  &  Co.  with  other 
parties,  and  subjected  th^m  to  a  loss  of  $1,250 
on  each  engine  so  postponed.  If  the  indemnity 
clause  has  any  meaning  or  effect,  it  must  be 
held  to  include  this  charge  also.  We  think  it 
was  properly  allowed  by  the  court  of  claims, 
and  that  there  is  no  ground  for  complaint  on 
the  part  of  the  United  States.  But  the  court  re- 
fused to  make  the  like  allowance  for  the  residue 
of  the  eighty  engines.  In  this  the  learned  coun- 
ts for  uie  petitioner  insist  that  a  g^oes  error 
was  commit4^,  and  here  lies  T,he  s^ess  of  the 
case.  The  difficulty  of  arriving  at  a  satisfactory 
conclusion  is  increased  by  the  finding  of  the 
court  that  the  work  upon  the  whole  eighty  was 
delayed  about  two  months.  Nevertheless,  we 
think  this  daim  of  the  petitioner  is  not  well 
founded.  The  court  of  claims  found  that  eigh- 
teen engines  "were  finished  for  private  parties 
while  the  government  work  was  in  progress." 
In  regard  to  them  there  was  no  delay.  This 
shows  that  the  capacity  of  the  establishment 
was  equal  to  the  construction  of  thirty-three 
engines  at  the  same  time.  Baldwin  &  Co.  were 
to  construct  eighty  for  private  parties.  They 
agreed  to  conaUviA  for  tne  government  fifteen 
in  addition,  and  to  give  them  the  preference  in 
the  order  of  construction.  The  additional  time 
necessary  to  construct  the  eighty  would  be  the 
time  which  it  required  to  construct  the  addi- 
tional fifteen  for  the  government;  no  more  and 
BO  less.  Suppose,  when  the  government  order 
was  completed,  they  had  decided  not  to  make 
the  fifteen  of  the  eighty  which  would  have  been 
first  put  under  way  if  the  government  order 
had  not  been  given.  Then  there  could  have  been 
no  postponement  except  as  to  those  fifteen.  The 
residue  of  the  eighty  would  have  been  unaffect- 
ed as  to  the  time  of  their  completion.  Again ; 
if,  when  the  government  order  was  given,  it 
had  beoi  determined  to  construct  the  fifteen  dis- 
placed and  postponed  engines  last,  instead  of 
next  after  those  of  the  government,  and  this 
purpose  had  been  carried  out,  then,  again,  there 
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could  have  been  no  delay  except  as  to  the  fifteen 
last  constructed. 

In  the  light  of  these  considerations,  we  can 
come  to  no  other  conclusion  than  that  the  judg- 
ment of  the  court  of  claims  was  risht  in  respect 
to  the  petitioner,  af  wdl  as  the  united  StatM. 
The  allowance  of  damages  was  properly  limited 
to  fifteen  engines,  inst^d  of  being  extended  to 
the  eighty  in  question.  The  contractors  had  no 
right  so  to  conduct  their  business  as  unneces- 
sarily to  swell  their  claim  for  damages,  l^eir 
duty  was  in  the  other  direction.  Wicber  v.  Hop' 
pock,  6  Wall.  99, 18  L.  ed.  753.  Nor  can  the  peti- 
tioner be  permitted  now  so  to  shape  his  demand 
as  to  work  out  improperly  the  same  result.  The 
theory  submitted  by  his  counsel  is  ingenious, 
but  it  does  not  answer  the  views  we  have  ex- 
pressed, and  it  is  imsound.  We  think  it  is  en- 
tirely clear  that  there  could  have  been  no  de- 
lay, and  consequently  no  loss  imputable  to  the 
government  beyond  what  relates  to  fifteen  of 
the  engines  ordered  by  other  parties. 

Neither  party  in  the  argument  here  objected 
to  $1,250  as  the  measure  of  damages  to  be  ap- 
plied. We  have,  therefore,  not  deemed  it  neces- 
sanr  to  consider  that  subject. 

The  judgment  ol  the  Court  of  Claima  %$  of- 
firmed. 


•PETER  P.  HOLDEN,  Appf.,    [♦ail 
t;. 

JAMES  P.  JOY; 

AND 

WILLIAM  H.  WARNER,  Appi., 

V. 

JAMES  P.  JOY. 
CSee  8.  C.  17  Wall.  211-253.) 

Indian  Tribes  are  States  —  Cherokee  Treaty  of 
1835, 1866,  atid  1868'-Indian  title—lands  in 
Missouri — fee  simple  title  of  United  States-^ 
acts  of  Congress. 

1.  Indian  tribes  are  states,  In  a  certain  sense, 
althoufirtt  not  foreign  states,  nor  states  of  the  Unit- 
ed States,  within  the  meaning  of  the  U.  8.  Consti- 
tution. 

2.  The  lands  eonveved  to  the  United  States,  by 
the  treaty  o(  Dec.  20,  1835,  were  held  by  the 
CheroKees  under  their  original  title,  acquired  by 
immemorial  possession. 

3.  Their  title  was  absolute,  subject  only  to  the 

Bre-emptlon   right   of   purchase   acquired   by    the 
nited  States  as  the  successor  of  Qreat  Britain. 

4.  June  2,  18^5,  the  Osage  tribes,  by  the  treaty 
of  that  date,  ceded  to  the  United  States  all  their 
right,  title,  interest  and  claims  to  the  neutral  lands 
lying  west  of  Missouri. 

5.  The  United  States  possessed  the  fee  simple 
title  to  the  neutral  lands,  discharged  of  the  right 
of  occupancy  by  the  Osage  Indians,  and  It  was 
clearly  competent  for  the  United  States  to  con- 
vey the  same  by  treaty  to  the  Cherokee  Nation. 

6.  The  President  and  Senate,  in  concluding  such 
a  treaty,  could  lawfully  covenant  that  a  patent 
should  Issue  to  convey  lands  which  belonged  to  the 
United  States,  without  the  consent  of  Congress. 

7.  The  condition  in  the  pt^tent  by  which  the 
Cherokeeft  acquired  the  lands  from  the  United 
States,  that  if  the  Indians  abandon  the  lands 
they  shall  revert  to  the  United  States,  if  valid,  is 
a  condition  subsequent,  which  no  one  but  the 
grantor  can  set  up,  and  which  the  parties  may 
waive. 

8.  The  sale  in  trust  by  the  Cherokee  Nation  to 
the  United  States  did  not  constitute  an  abandon** 
ment  of  the  lands  within  the  condition. 

9.  The  provisions  of  the  17th  article  of  the 
treaty  with  the  Cberokees,  ot  July  15»  1866,  are 
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Foster  v.  Neilaon,  2  Pet  253 ;  United  B 
V.  irredondo,  Q  Pet.  736 ;  United  Btate»  t. 
cheman,  7  Pet.  88;  Caroia  v.  Lee,  12  Pet. 
Taylor  v.  Morton,  Z  Curt.  454;  Longloie  t 
fill,  1  Ind.  440;  Verden  v.  Coleman,  4  Ind. 
Haden  v.  (rare,  15  Ala.  158;  Fippa  v.  MoC 
r,  Port.  173. 

2.  James  F.  Joy  haa  acquired  no  legal  i 
simple  title  in  the  lands,  because  there 
treaty  nor  other  authority  to  issue  a  pab 

A  patent  issued  without  authority  of  1 
void,  and  the  courts  may  inquire  into  coi 
iug  claims  resting  upon  questions  of  law. 

Bluddard  v.  Ohamhers,  2  How.  284;  £ 
files,  3  Ala.  47;  ZZunfer  v.  Bemphill,  t 
100;  Hit  tuk'ho-mi  v.  Wallt,  7  8.  &  IL 
I'cTTy  T,  O'Hanlon,  11  Mo.  585;  People  v 
ingston,  8  Barb.  263;  Wright  v.  Rutgers,  1 
5S5;  <7ar(on  t.  Oannada,  30  Mo.  357;  L 
mates  T.  Stone,  2  Wall.  525,  17  L.  ed. 
Lindsay  T.  flaicei,  2  Black,  654,  IT  L.  ed. 
Minnesota  v.  Batchelder,  1  Wall.  100,  17 
351,  5  Minn.  223;  O'Brien  v.  Perry,  1  ] 
132,  17  L.  ed.  114;  Clements  y.  Warnt 
How.  304,  16  L.  ed.  696;  Garland  y.  Wyi 
How.  0,  IS  L.  ed.  801;  Barnard  t.  Ashit 
How,  43,  IS  L.  ed.  285;  Gingrich  t.  Foil 
Pa.  38;  Report  Commissioner  Gteneral 
Office,  1808,  p.  126;  Folk  v.  WenM.  S  Ci 
87;  Polk  V.  Wendell,  6  Wheat.  301. 

The  treaty,  per  se,  does  not  profess  to 
fuiy  legal  or  fee  simple  title  from  the  t 
States.  It  is  entirely  silent  on  the  subji 
a  patent,  or  as  to  the  mode  in  which  tht 
held  by  the  United  States  shall  pass  to  Jc 

The  supplemental  treaty  proteases  to  . 
a  contract  on  file  in  the  interior  departmi 

It  cannot  be  presumed  that  this  docu 
hidden  nway  from  courto  and  not  li 
brought  to  toe  notice  of  ofGcers,  inaccessi 
nil  the  world,  confers  any  author!^  or  ii 
form  to  be  a  law. 

Neither  an  international  treaty  nor  a 
disn  treaty  can  he  a  law  to  executive  oEo 
the  government. 

3.  The  Cherokee  treaty  cannot  constiti 
ally  impose  the  official  duties,  or  confer  t 
ficial  power.i  necessary  to  execute  it,  upc 
ecutive  oflicers,  so  as  to  convey  rt  title  to  I 

(a)  The  treaty  power  cannot  impose  t 
or  confer  powers  to  be  exercised  infraten 
ally,  even  by  the  President. 

Tile  government  ordained  under  the  C 

tution  Bustaina  intemationaJ  and  internal 

.    tio 


For  internal  purposes,  its  powers  are  di 
uted  into  legislative,  executive,  and  jut 
For  all  internal  purposes.  Congress  i 
laws;  the  President  executes  them  as  thi 
quire,  the  courts  exercise  judicial  power, 
international  relations  of  the  govemmei 
regtilated  by  the  Constitution,  acts  of  Con 
treaties,  and  tlie  common  law  of  nations. 

Federalist,  75 ;  1  Writings  of  Madison, 

It  is  not  siaid  that  the  President  shi 
bound  by  or  execute  a  treaty,  for  he  can 
execute  the  laws ;  that  is,  acts  of  Congresi 

As  illustrations  of  the  doctrine  tha 
ooiirts  have  co^izance  of  judicial  queaUo: 
rpfor  to  United  Slates  v.  The  Pcggg,  1  Ci 
103;  Societ}/.  etc.  v.  .Veto  Haven,  8  Wheat. 
Ware  v.  Uylton,  3  Dall.  109 ;  0",ings  v. 
wood,  5  Cranch,  344 ;  sec  8  SUt.  at  L.  2,  t 
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Anderson  r.  Lewis,  1  t'reem.  Ch.  178;  Stockton 
T.  WiUiams,  Walk.  Ch.  120. 

Bi|t  all  tiiis  is  only  by  express  provision  of 
tbe  Constitution,  and  not  because  a  treaty  is  a 
Uw  to  the  courts,  under  the  clause  declaring 
treaties  to  bo  laws,  and  it  has  been  clearly 
proved  that  a  treaty  is  not  a  law  to  the  courts 
upon  all  subjects ;  even  those  falling  within  the 
proper  jurisdiction  of  the  treaty  power. 

Whart.  St.  Tr.  448;  Foster  v.  Neilson,  2  Pet. 
253;  Taylor  v.  Morton,  2  Curt.  454;  Turner  v. 
iw.  B.  if.  U,  5  McLean,  344. 

Treaties  are  laws  only  to  the  courts.  They 
devolve  no  duty  on  executive  oflicers. 

The  Attorney  General.  Nov.  20,  1821,  said: 

^'The  people  seem  to  have  contemplated  the 
national  government  as  the  sole  organ  of  in- 
tercourse with  foreign  nations.  It  ought  to  be 
armed  with  power  to  Siitisfy  .  .  .  the  ful- 
fillment of  all  moral  obligations,  perfect  and 
imperfect,  which  the  law  of  nations  devolves 
upon  us  as  a  nation.  In  this  respect  our  sys- 
ton  seems  to  be  cripplerl  and  imperfect.*' 

1  Ops.  Attys.  Gen.  392 ;  6  Ops.  291 ;  see  3  Ops. 
66;  9  Ops.  25;  10  Ops.  508;  11  Ops.  145;  House 
Rep.  41,  3d  sess.  41st  Cong.  Feb.  27,  1871; 
House  Rep.  30,  3d  sess.,  41st  sess.,  20,  1871; 
Senate  Rep.  268,  3d  sess.,  41st  Cong.  Dec.  14, 
1870;  see  9  Jetf.  Works,  106,  109,  190;  3  Ham. 
Hist  Repub.  21. 

There  are  many  acts  to  execute  treaties  of 
various  kinds. 

Act,  Feb.  28,  1809,  Spanish  treaty :  act,  May 
23, 1828;  Spanish  treaty,  Feb.  22,  lS10;^Foseer 
V.  Neilson,  2  Tet.  315;  U,  8.  v.  Arredondo,  6 
Pet  708,  712;  Mitcliel  v.  U,  8.  9  Pet.  711; 
738,  741;  Act,  May  20,  1830;  U,  8,  v.  Petche- 
•wn,  7  Pet.  52;  act  of  Mar.  3,  1861,  Mexican 
treaty;  act,  '  Feb.  20,  1861,  New  Granada 
Treafy,  Sep.  10,  1857 ;  act.  Mar.  3,  1819. 

The  treaties  by  which  Louisiana  and  Florida 
vere  acquired  were  followed  by  acts  of  Con- 
gress, which  gave  them  sanction.  See  act  Oct. 
31, 1803,  and  treaty  of  Apr.  30,  1803. 

See,  U.  8.  v.  Ferreira,  13  How.  40;  17.  8.  v. 
Todd,  13  How.  52;  act,  July  0,  1842,  1  Lester, 
«-97. 

(6)  An  Indian  treaty  cannot  confer  powers 
on  or  require  duties  of  the  President,  to  execute 
its  provisions  in  futuro  for  the  disposition  of 
the  public  lands. 

If  it  be  possible  that  an  international  treaty 
ean  be  a  law  to  executive  officers,  which  can 
authorLDB  or  require  them  to  perform  official 
acts  in  execution  of  its  provisions,  it  is  so  only 
because  the  Constitution  declares  a  treaty  to  be 
a  supreme  law. 

fiut  if  aa  Indian  treaty,  so  called,  is  not  a 
treaty  within  the  meaning  of  the  Constitution, 
then  it  ouinot  be  a  law  to  executive  officers. 
Still  more;  Congress  cannot  abdicate  legisla- 
tive power,  and  transfer  the  power  of  legisla- 
tion to  persons  or  officers  whom  it  may  author- 
ize to  make  contracts  or  treaties. 

Parker  v.  Com.  6  Pa.  515;  Hall  v.  Ohio,  20 
Ohio,  13. 

Such  a  treaty  at  most  could  only,  to  the  ex- 
tent authorized  by  acts  of  Congress,  be  eflfectual 
BO  far  as  it  would  operate  ex  proprio  vigors  to 
vest  specific  designated  rights. 

It  could  not  assume  to  repeal  existing  legis- 
lation, for  that  is  a  power  reserved  to  Con- 
gress ;  a  legislative  power. 
17  Wall. 


The  Indians  are,  in  no  sense,  either  foreign 
nations  or  independent  nations.  They  are  "Sfh 
mestic,  dependent  nations." 

The  Cherokee  Nat.  v.  Ga,  5  Pet.  1. 

And  many,  very  many  acts  of  Congress 
have  regulated  trade  and  intercourse  with  the 
Indian  Tribes.  This  is  abundantly  shown  in  5 
Pet.  supra.  They  have  always  been  regarded 
as  subject  to  the  legislative  power ;  so  much  so, 
that  even  a  treaty  could  not  protect  them  from 
taxation  under  tne  authoriy  of  Congress. 

Boudino*s  Case,  ''The  Cherokee  Tobacco,"  11 
Wall.  616,  20  L.  ed.  227. 

The  power  to  make  Indian  treaties  is  placed 
on  a  different  footing  from  international  treat- 
ies. Indian  treaties  have  been  authorized  by 
numerous  acts  of  Congress,  showine  that  they 
are  under  legislative  authority.  And  so  the 
Constitution  treats  them.  The  Constitution 
authorizes  the  President  to: 

"Appoint  ambassadors,  other  public  minis- 
ters and  consuls."    Art.  II.,  5  2. 

These  are  officers  known  to  international  law. 
The  power  to  appoint  them  is  so  high  that  it 
cannot  be  taken  away  by  act  of  Congress. 
They  are  the  general  officers  who,  in  the  sense 
of  the  law  of  nations,  can  make  treaties. 

Jan.  9,  1817,  Governor  Morrow  made  a  re- 
port in  the  United  States  Senate,  in  which  he 
said,  in  relation  to  Indian  treaties  and  public 
lands: 

'The  grant  of  power  to  make  treaties  is  un- 
defined by  the  Constitution,  which  has  been 
considered  to  extend  to  all  subjects,  proper,  for 
a  treaty  regulation,  with  other  independent 
states,  except  the  cases  in  which  the  special 
grant  of  power  to  other  branches  of  the  govern- 
ment may  operate  as  a  restriction  to  its  exer- 
cise. ' 

He  then  says  that  a  former  Congress  regard- 
ing the  grant  of  power  to  Congress  "to  dispose 
of  the  public  lands"  as  a  limitation  of  the 
treaty-making  power,  expressly,  Iw  the  act  of 
Mar.  26,  1804,  authorized  the  President  to 
stipulate  with  the  Indians  for  an  exchange  of 
lands. 

Am.  State  Papers,  Indian  Affairs,  pp.  222, 
410. 

And  Congress  accordingly,  from  time  to  time, 
passed  acts  to  authorize  Indian  treaties;  aa, 
for  instance,  the  Act  of, 

Aug.  20, 1789  (1  Stat,  at  L.  54). 

The  power  of  the  President  and  Senate  under 
this  act  was  discussed  in  cabinet  Feb.  25,  1793. 

4  Ham.  Works,  340;  9  Jeff.  Works,  135. 

Mar.  26,  1804  (2  Stat,  at  L.  289),  §  15;  2 
Am.  St.  Pap.  Indian  Aff.  224,  124,  410;  1  Ben- 
ton, Abr.  6/1. 

May  28,  1830  (4  Stat,  at  L.  411;  7  Stat,  at 
L.  551)  ;  see  act,  June  30,  1834  (4  Stat,  at  L. 
74iD). 

June  5, 1850  (9  Stat,  at  L.  437),  1  Lester,  156, 
§  3;  Feb.  27,  1851  (9  Stat,  at  L.  586),  requires 
"All  Indian  treaties  to  be  negotiated  by  such 
oflicers  and  ngents  of  the  Indian  department  as 
the  President     .     .     .    may  designate." 

Mar.  3,  1853,  1  Lester,  204;  Dec.  19,  1854,  1 
Lester,  241 ;  Mar.  3,  1803  ( 12  Stat,  at  L.  793)  ; 
Feb.  23,  1865  (13  Stat,  at  L.  432);  June  15, 
1866,  Joint  Res.  (14  Stat,  at  L.  358) ;  Mar.  29, 
1867  (15  Stat,  at  L.  9)  ;  July  20, 1867  (15  Stat, 
at  L.  17) ;  July  1,  1870,  Joint  Res.  (17  Stat,  at 
L.  384). 

S25 


( 


L, 


2ii-d6d 


SUPBEME  CODBT  Of  THE   UnITED   StATES. 


Beg.  Teru, 


Mar.  3,  1871,  prohibits  treaties. 

Mar.  26,  1804,  Congress  passed  an  act  for  the 
disposal  of  the  public  lands  in  the  Indian  terri- 
tory, and  another  for  the  government  of  Loui- 
siana territory,  section  15  of  which  provides 
that: 

"The  President  of  the  United  States  is  here- 
by authorized  to  stipulate  with  any  Indian 
tribes,  owners  of  lands  on  the  east  side  of  the 
Mississippi,  and  residing  thereon,  for  an  ex- 
change of  lands,  the  property  of  the  United 
States,  on  the  west  side  of  the  Mississippi,  in 
case  the  said  tribes  shall  remove  and  settle 
thereon;  but  in  such  stipulation  the  said  tribes 
shall  acknowledge  themselves  to  be  under  the 
protection  of  the  United  States,  and  shall 
agree  that  they  will  not  hold  any  treaty  with 
any  foreign  power,  individual  or  state;  or  with 
the  individuals  of  any  state  or  power ;  and  that 
they  will  not  sell  or  dispose  of  the  said  lands, 
or  any  part  thereof,  to  any  sovereign  power  ex- 
cept the  United  States,  nor  to  the  subjects  or 
citizens  of  any  other  sovereign  power,  nor  to 
the  citizens  of  the  United  States;  and  the  act 
of  Mar.  30,  1802,  'to  regulate  trade  and  inter- 
course with  the  Indian  tribes,'  etc.,  is  extended 
to  the  territory  erected  by  this  act." 

I  have  already  cited  the  act  of  May  28,  1830. 

As  to  the  eflfect  of  this  act,  see  opinion  of 
Attorney  General  Butler,  3  Ops.  66. 

The  act  of  June  5,  1850,  authorizes  the  Pres- 
ident to, 

"Appoint  commissioners  to  negotiate  treaties 
with  the  several  Indian  tribes  in  the  territory  of 
Oregon,  for  the  extinguishment  of  their  claims 
to  lands  lying  west  of  the  Cascade  Mountains." 

Under  these  acts  many  of  the  Indian  treaties 
have  been  made,  either  in  obedience  thereto  or 
in  excess  of  the  authority  so  conferred.  In 
other  instances,  acts  have  been  passed  to  carry 
into  effect  such  treaties. 

Whether  there  is  a  constitutional  power  to 
make  Indian  treaties  or  not,  it  is  clear  the  pow-. 
er  is  not  so  high  as  or  of  like  character  with  the 
authority  to  make  treaties  with  foreign  na- 
tions. The  Indian  treaty  power  may  be  regu- 
lated by  act  of  Congress  fully,  while  the  foreign 
treaty  power  is  much  less  liable  to  restriction 
nnd  regulation  by  act  of  Congress.  The  In- 
dians have  in  all  respects  and  always  been  sub- 
ject to  control  by  acts  of  Congress. 

In  6  Opinions,  664,  Attorney  General  Cush- 
inp  says : 

''There  is  a  distinction  imdoubtedly  between 
a  treaty  with  a  foreign  power  and  a  treaty  with 
Indians,  who  are  subjects  of  the  United  States. 
Examples  may  be  cited  of  acts  of  Congress, 
which  operate  so  as  to  modify  or  amend  treaties 
with  Indians.  .  .  .  Though  they  may  be 
weak,  and  we  strong;  they  subjects,  and  we 
masters,  yet  they  are  ;  .  .  entitled  to  the 
exercise  of  good  faith,"  etc. 

Congress,  by  acts  of  Mar.  30,  1802  (2  Stat, 
at  L.  141),  §  12,  and  June  30,  1834  (4  Stat,  at 
L.  702),  jprohibited  the  Indians  from  making 
treaties  with  foreign  nations,  and  from  selling 
their  right  of  occupancy  in  lands  except  to 
the  United  States.  No  such  power  could  be  ex- 
ercised over  foreign  nations.  Congress  has  al- 
ways regulated  trade  and  intercourse  with  In- 
dians, and  subjected  them  to  our  revenue  laws 
{BoudinoVs  Case,  supra),  but  this  oould  not  be 
done  over  foreign  nations. 
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And  now,  under  act  of  July  15,  1870,  the 
Osages  are  being  removed  from  their  dimin- 
ibhed  reserve,  and  their  land  sold  to  settlers.  If 
the  Indians  themselves  can  be  thus  regulated 
and  subjected  to  acts  of  Congress,  their  power 
to  make  treaties  may  be  regelated,  restrained 
or  prohibited. 

The  act  of  Congress  of  Mar.  3,  1871  (Laws 
566 ) ,  declares  that  no  Indian  tribe  shall  be  ac- 
knowledged as  a  power  with  whom  the  United 
States  may  contract  by  treaty. 

If  the  power  to  make  Indian  treaties  be  in 
fact  a  part  of  the  treaty-making  power  of  the 
Constitution,  to  make  treaties  which  are  su- 
preme laws,  it  could  not  be  withdrawn,  or  its 
exercise  prohibited  by  Congress.  It  could  no 
more  be  withdrawn  than  the  original  jurisdic- 
tion of  the  Supreme  Court,  or  the  President's 
power  to  grant  pardons,  expressly  delegated  by 
the  Constitution.  Here,  then,  in  this  act>  it  is 
proved  by  the  official  oaths  of  more  than  three 
hundred  members  of  Congress,  including  the 
members  of  the  treaty-making  Senate,  that  the 
power  to  make  Indian  treaties  rests  on  legisla- 
tive authority,  or  at  least  is  not  of  that  charac- 
ter which  can  make  treaties  having  the  effect 
of  supreme  laws. 

When  the  Constitution  speaks  of  treaties 
which  are  to  operate  as  supreme  laws,  it  can 
only  refer  to  treaties  as  understood  by  all  na- 
tions. 

It  is  a  rule  of  interpretation,  well  under- 
stood, that  when  a  common  law  word  is  used  in 
a  constitution  or  law,  it  is  to  be  understood  in 
its  coilfmon  law  meaning. 

The  word  "treaty"  is  a  term  which  belongs 
to  international  law,  and  must  be  understood 
in  the  sense  of  intematicmal  law,  at  least  in  the 
clause  which  makes  a  treaty  a  supreme  law.  It 
must  be  presumed  that  the  f  ramers  of  the  Con- 
stitution used  it  in  that  sense.  The  treaties  of 
the  Constitution  are  facdera  gentium, 

Indian  treaties  are  not  fcedera  gentium,  and 
are,  therefore,  not  laws  within  the  Constitution. 

At  the  time  the  Constitutiom  was  adopted,  no 
treaty  of  England  had  ever  imposed  duties  on 
an  executive  officer,  and  none  had  ever  been  ex- 
ecuted except  by  authority  of  an  act  of  Parlia- 
ment. The  Constitution  must  be  read  in  the 
light  of  this  history.  Cherokee  Nat.  v.  Go.  5 
Pet.  40. 

(c)  An  Indian  treaty  cannot  impose  duties 
or  confer  powers  on  the  Commissioner  of  the 
General  Land  Office  or  Secretary  of  the  Inter- 
ior, mere  statutory  officers,  and  especially  not 
when,  as  in  this  case,  the  attempt  is  made  to 
require  the  power  to  be  exercisea  independent 
of  the  President. 

( 1 )  These  officers  are  created  and  their  pow- 
ers defined  by  acts  of  Congress.  The  declara- 
tion of  powers  by  these  acts  is  equivalent  to  an 
expression  that  they  shall  exercise  no  other 
powers.  "Expresaio  unius  exclusio  aZterius.** 
It  is  a  positive  regulation  and  restraint  upon 
the  Indian  treaty-making  power,  whether  exer- 
cised by  virtue  of  the  Constitution  or  acts  of 
Congress. 

(2)  The  powers  of  statutory  officers  are  con- 
ferred by  legislation.  It  is  essentially  an  exer- 
cise of  legislative  power  to  confer  official  au- 
thority. 

( 3)  It  attempts  to  create  offices  and  make  ap- 
pointments to  office.    If  a  treaty,  or  even  an 

84  u.  a 


M 


1871 


HOIDEN  V.  Jot/     WABNtB  V.  CToT* 


211-263 


Indian  treaty,  could  be  a  law,  so  far  as  it  oper- 
ates e»  proprio  vigore,  or  even  to  the  courts,  it 
cannot  create  offices  or  fill  them  by  appoint- 
ment. 

(4)  The  treaty-power  cannot  interrupt  or  pre- 
vent the  performance  of  duties  imposed  by  law 
on  officers  whose  offices  are  established  by  law. 

(5)  Finally,  on  this  branch  of  the  subject, 
the  title  claimed  imder  the  Cherokee  treaty  is 
void,  because  the  measures  to  create  and  per- 
fect it  have  been  done  under  neither  legislative 
nor  treaty  power 

4.  The  Cherokee  treaty,  so  far  as  it  stipu- 
lates for  a  disposition  of  lands,  is  void,  because 
hi  conflict  with  the  acts  of  July  22,  1864  (10 
Stat,  at  L.  310),  and  June  2,  1862  (12  St&t.  at 
Lu413). 

The  acts  of  1854  and  1862  declare  that  these 
lands  shall  be  subject  to  preemption  "whenever 
the  Indian  title  shall  be  extinguished."  The 
Indian  title  was  extinguished  by  the  Cherokee 
treaty  of  1866. 

Unless,  therefore,  the  treaty  could  and  did 
defeat  the  operation  of  the  acts  of  Congress,  no 
title  could  be  acquired  by  a  purchaser  under  it, 
and  James  F.  Joy  is  without  any  valid  claim. 
I  insist  that  the  acts  of  Congress  shall  prevail 
over  the  treaty. 

But  whether  this  treaty  rests  on  a  power 
givoi  by  the  Constitution  or  by  acts  of  Con- 
gress, the  acts  of  1854  and  1862,  which  dedicate 
these  lands  to  preemption  settlement,  are  su- 
preme over  the  treaty,  for  many  reasons : 

1.  As  reg^ations  of  the  exercise  of  the 
treaty  power,  they  are  supreme. 

Whart:  St.  Tr.  452;  74  Cong.  Globe,  p.  20; 
1  Story,  Const.  374;  4  West.  Law  Mo.  519; 
Cherokee  Nat.  v.  Oa.  supra;  Annals  of  Con- 
gress, 1796,  p.  526. 

2.  If  there  be  a  treaty  power  concurrent  with 
the  undoubted  expressly  delegated  power  of 
Congress  to  dispose  of  the  public  lands,  the 
legislative  power  is  supreme. 

The  Constitution  fixes  the  order  of  suprem- 
acy for  it,  for  acts  of  Congress,  treaties  and 
state  Constitutions  and  laws. 

Paschal  says:  "The  national  rule  of  action, 
then,  is:  1.  The  Constitution;  2.  Acts  of  Con- 
gress; 3.  Treaties;  4.  The  judicial  decisions 
and  precedents.  The  state  Constitutions,  laws 
and  decisions  thereon,  are  subordinate  to  these. 

AnnotaJted  Const.  249 ;  Ablem^m  v.  Booth,  21 
How.  525,  16  L.  ed.  176;  Story,  Const.  1836; 
F«d.  No.  33;  Oihhons  v.  Ogden,  9  Wheat.  210; 
MeCulloch  v.  Maryland,  4  Wheat.  405;  Letter 
of  Congress,  Apr.  13,  1787 ;  12  Joum.  Cong.  32, 
36r  1  Wirt-s  State  Papers,  45,  47,  71,  81,  145; 
Serg.  Const,  ch.  21,  pp.  212-219;  ch.  34,  p.  406; 
Ware  v.  Eylton,  3  Dall.  220;  Journ.  of  Conven- 
tion, 222,  282,  293;  Fed.  Nos.  44,  64;  Journ.  H. 
Reps.  6  Apr.  J796;  Marsh.  Wash.  050;  4  Elliot, 
Deb.  2-14,  248. 

Can  a  treaty  regulate  the  sale  of  the  public 
lands  after  Congress  has  regulated  it? 

See  Thurlow  v.  Mass.  5  How.  504;  Smith  v. 
Tvmei\  7  How.  283;  Gilman  v.  Phila.  3  Wall. 
713,  18  L.  ed.  96;  2^^.  Y.  v.  Miln,  11  Pet.  142. 

The  legislative  power  to  sell  lands  is  express- 
ly delegated  to  Congress ;  it  is  not  to  the  treaty- 
power,  and  the  will  of  Congress  is,  therefore, 
supreme.  Its  supremacy  is  essential  to  its 
preservation  and  existence;  it  is  not  so  essen- 
tial to  the  treaty  power.  It  may  survive  for 
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all  purposes  over  wliicli  its  power  is  exclusive, 
and  the  just  balance  of  each  department  of  the 
government  be  preserved. 

Foster  v.  Neilson,  2  Pet.  307;  The  Kansas 
Indians,  5  Wall.  755,  18  L.  ed.  672;  Bcott  v. 
Sandford,  19  How.  393,  15  L.  ed.  691. 

Among  the  grounds  which  I  have  heard  sug- 
gested, in  reply  to  all  this,  and  in  support  of 
the  title  under  the  treaty,  are  these: 

I.  lliat  the  treaty  repealed  the  acts  of  1854 
and  1862  as  to  these  lands. 

II.  That  similar  titles  have  been  sustained 
by  the  courts  and  Attorneys  General. 

III.  That  so  many  interests  are  involved  in 
treaty  titles,  that  public  policy  requires  that 
they  should  not  be  disturbed. 

ly.  That  the  Cherokees  had  a  fee  simple  ti- 
tle which  thev  could  convey  by  treaty. 

V.  That  the  Cherokee  treaty  was  author- 
ized by  law. 

And  to  these  propositions  I  proceed  to  reply; 

I.  An  Indian  treaty  cannot  repeal  an  ad;  ol 
Congress  disposing  of  the  public  lands,  and  if 
a  treaty  can  be,  in  law  and  equity  cases,  a  mu- 
nicipal law  to  the  courts,  an  act  of  Ccmgress 
may  repeal  and  amend  such  municipal  law. 

Congress  has  passed  many  such  acts,  and 
the  courts  yield  to  the  will  of  the  legislature 
alwavs 

Act  July  17,  1798  (1  Stat,  at  L.  678) ;  2 
Curt.  460;  3  Ops.  Attys.  Gen.  737 ;  act  Mar.  26, 
1804;  Foster  v.  Neilson,  supra;  Joint  Resolu- 
tion, Apr.  10,  1869  (16  Stat,  at  L.  55)  ;  Osage 
treaty,  1865  (14  Stat,  at  L.  687) ;  act  July  15, 
1870,  §  12  (17  Stat,  at  L.  362)  ;  same  treaty, 
arts.  L,  II.,  XVIL;  act  Feb.  21,  1863  (12  Stat, 
at  L.  658),  1101;  act  Feb.  16, 1863  (12  Stat,  at 
L.  652) ;  act  Jan.  29,  1861,  erecting  state  of 
Kansas,  art.  V.;  Cherokee  treaty,  Dec.  1835, 
and  other  treaties ;  Boudinot's  Case  **The  Cher' 
okee  Tobacco,*'  11  Wall.  616,  20  L.  ed.  227; 
Taylor  v.  Morton,  2  Curt.  458;  The  Clinton 
Bridge,  1  Woolw.  155;  Mitchel  v.  U,  8.  9  Pet. 
712;  act  June  30,  1834  (4  Stat,  at  L.  729) ;  act 
Mar.  30,  1842  (2  Stat,  at  L.  141)  ;  act  Feb.  20, 
1863,  (12  Stat,  at  L.  652) ;  Webster  v.  Reid, 
1  Morris,  la.  467. 

And  if  courts  are  bound  to  accept  the  law  of 
the  political  departments  rather  than  the  law 
of  treaties,  why  are  not  executive  officers  e^al- 
ly  bound? 

In  Taylor  v.  Morton,  2  Curt.  454,  the  learned 
judge  said :  "Though  a  treaty  is  a  law  of  the 
land,  under  the  Constitution  of  the  United 
States,  Congress  may  repeal  it,  so  far  as  it  is  a 
municipal  law,  provided  its  subject-matter  is 
within  the  legislative  power  of  Congress." 

The  reason  of  this  is,  that,  on  a  legislative 
subject  the  power  of  Congress  is  supreme,  and 
the  court  must  conform  it^  decisions  to  the  will 
of  the  legislature. 

II.  The  authorities  do  not  sustain  the  titles 
claimed  under  this  treaty. 

Turner  v.  Am.  Bap.  Mis.  Un.  5  McLean,  344 ; 
U.  8.  V.  The  Peggy,  1  Cranch,  103;  Mitchel  v. 
U.  8.  9  Pet.  711 ;  Ladiga  v.  Roland,  2  How.  581. 

III.  We  now  proceed  to  deny  the  proposi- 
tion, that  so  many  interests  are  involved  in 
treaty  titles  that  public  policy  requires  that 
they  should  not  be  disturbed. 

An  examination  of  the  Indian  treaties  and  of 
the  acts  of  Congress  will  show  that,  in  most  of 
the  cases  where  granta  have  been  m&de^  to  indi- 
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$eiUi,  as  Wou)<l  t)6  "dedi  e^  eoncessi"  to  a  party 
ntmed,  for  the  reasons  stated,  and  some  of 
whidi  may  be  condensed  as  follows : 

L  The  public  lands  are  the  property  of  the 
United  States  by  an  allodial  title  in  fee  simple, 
and  from  the  nature  of  the  case  no  authority 
ean  sell  but  that  of  the  United  States,  the  own- 
ers. The  sale  being  infraterritorial,  is  not 
within  the  scope  of  the  treaty-making  power, 
which  is  international,  or  if  it  exists  as  to  In- 
dians, can  only  relate  to  their  title  by  occupan- 
(7,  and  not  to  the  fee. 

n.  The  power  to  dispose  of  the  public  lands 
IS  given  expressly  as  a  delegated  power  to  Con- 
p«»9  by  the  Constitution,  article  IV.,  S  3,  and 
IS  giren  in  iiie  same  words  which  give  other  leg- 
isUtive  powers,  conceded  by  all  jurists,  writ- 
ers and  statesmen  to  be  infraterritorially  su- 
preme and  exclusive,  as  the  power  to  declare 
war,  etc.    The  maxim  applies,  Nosoitur  a  sociis. 

III.  The  power  to  sell  lands  is  by  universal 
consent  admitted  a  legislative  power,  and  as  to 
this,  and  other  legislative  powers  the  Constitu- 
tion, in  express  terms,  says  that  all  legislative 
powers  so  ^ven  are  vested  in  Congress ;  and  if 
all  legislative  power  is  so  given,  there  can  be  no 
hostile  or  conflicting  power. 

IV.  The  l^slative  power  to  sell  is  in  the 
same  clause  which  gives  the  power  to  establish 
territorial  governments,  and  oy  its  connections 
•nd  for  the  same  reasons,  like  it,  must  be  ex- 
chisive.  If  the  treaty  power  can  usurp  su- 
premely the  one,  it  may  both,  and  thus  indefi- 
nitely establish  and  continue  a  territorial  gov- 
erament  in  a  form  to  destroy  both  the  delegated 
power  to  sell  and  to  admit  new  states.  If  the 
legiidAtive  ddegated  power  to  admit  new  states 
euludes  a  treaty  power  to  establish  territo- 
rial governments,  the  legislative  delegated  pow- 
'cr  to  sell  excludes  a  treaty  power  to  sell. 

V.  The  delegated  power  to  dispose  of  the 
paUie  lands  confers  the  same  high  legislative 
power  which  was  exercised  solely  by  the  legis- 
lative authority  of  the  states  prior  to  the  deeds 
of  oessioo  to  the  United  States.  Congress,  under 
the  Articles  of  C<mfederation,  had  or  exercised 
the  same  exclusive  legislative  authority,  and 
there  was  no  treaty  power  of  sale,  and  no  treaty 
power  independent  of  legislative  authority. 

In  England  the  prerogative  power  of  sale 
was  only  concurrent  and  subordinate  to  the  su- 
preme legislative  power  to  sell. 

Even  in  the  American  colonies  before  the 
fievolution,  the  public  lands  "Could  be  granted 
by  the  Crown  or  colonial  legislatures.''  Mitch- 
dv.  U.  fif.  9Pet.  713. 

The  delegated  power  to  sell  was  inserted  in 
the  Conatitution  as  a  substitute  for  the  previ- 
ously exercised  exclusive  legislative  power  of 
sale,  and  for  the  purpose  of  excluding  all  exec- 
utive authority  over  the  public  lands. 

VL  In  England  the  King,  as  lord  para- 
mount, clothed  with  the  fee  of  the  public  do- 
main, exercised  by  reason  of  that  theory  a  pre- 
rogative power  of  sale.  But  it  was  not  a  treaty 
power.  He  could  sell  without  the  aid  of  a 
treaty.  If  a  treaty  was  made  authorizing  a 
sale,  it  only  extinguished  the  Indian  right  of 
occupancy,  and  it  was  the  union  of  this  "with 
the  ultimate  fee  which  passed  from  the  Crown 
by  the  license."  Mitchel  v.  O.  S,  supra.  The 
license  was  a  prerogative,  not  a  treaty  power. 

In  this  country  our  titles  are  allodiaL  The 
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fee  is  not  in  the  President.  He  can  make  no 
grant.  The  treaties  and  deeds  of  cession  all 
convey  to  the  United  States.  The  Constitution, 
in  giving  Congress  power  to  sell,  regarded  the 
feudal  theory  that  the  fee  and  power  of  sale 
were  in  the  King  as  an  ev^x,  and  abolished  it. 
The  fee  and  the  power  of  sale  alike  fell  from  the 
executive  authority,  and  became  exclusively 
subject  to  legislative  power. 

VII.  An  Indian  treaty  cannot  sell  or  author- 
ize a  sale  because  the  Indians  have  no  fee ;  and 
being  unable  to  give  what  they  do  not  have, 
can  neither  give  nor  assent  to  the  exercise  of 
power  over  a  subject-matter  in  which  they  have 
no  interest. 

Bk,  V.  EarU,  13  Pet.  521. 

As  they  have  no  title  and  no  power  to  confer, 
the  President  and  Senate  can,  as  to  the  fee,  re- 
ceive none  from  them,  nor  can  any  officer  desig- 
nated. 

As  the  President  and  Senate,  unlike  the 
King,  have  no  separate  title,  fee  or  power  over 
the  lands,  they  can  neither  give  nor  exercise 
any.  Where  neither  side  has  anv  power  or 
title,  two  incapacities,  having  a  nothing,  cannot 
confer  power  as  to  anything. 

There  can  be  no  union  of  power  over  a  sub- 
ject, unless  it  be  one  in  which  each  has  or  may 
nave  an  interest,  always  essential  to  grant  a 
fee.  An  Indian  nation,  as  such,  is,  unaided  by 
act  of  Congress,  incapable  of  receiving  a  fee; 
for  if  so,  they  could  sell  to  foreign  nations  or 
individuals  of  their  own  right.  The  treaty 
power  never  did  exist  and  never  was  exercised, 
except  over  a  subject-matter  the  title  of  which 
might  be  received  by  either  party  to  the  com- 
pact. The  Indians,  as  tribes,  by  our  policy,  are 
incapable  of  receiving  the  right  of  soil  or  sover- 
eignty, and  these  alone  have  been  the  subject- 
matter  of  treaty  jurisdiction,  and  that  only,  if 
at  all,  as  a  question  of  boundary  and  between 
nations. 

VIII.  There  can  be  no  supreme  power  by  an 
Indian  treaty  to  sell  the  lands,  because  so  to 
hold  would  destroy  the  unquestioned  exclusive 
power  of  Congress  to  admit  new  states  organ- 
ized over  territory  owned  by  the  United  States. 
If  a  treaty  can  go  beyond  the  settlement  of  an 
external  boundary  with  a  foreign  nation,  and 
sell  our  infraterritorial  possession,  it  can  select 
its  vendees  and  sell  to  a  foreign  government  or 
to  savage  tribes,  and  thus  render  the  erection  of 
states  impossible.  And  it  cannot  be  allowed 
that  any  delegated  power  of  Congress  can,  by 
any  other  department,  be  destroyed  even  by  in- 
direction. 

IX.  As  the  Indians  have  no  fee,  and  the 
President  and  Senate  alone  no  power  to  sell,  if 
by  a  treaty  with  an  Indian  tribe  they  can  sell, 
it  is  by  virtue  of  their  inherent  and  supreme 
right  to  contract  in  relation  to  lands  of  the 
United  States,  whether  in  their  occupancy  or 
not,  and  without  reference  to  location.  And  if 
they  have  such  powers,  they  can  by  treaty  buy 
or  authorize  a  sale  of  lands,  no  matter  where 
situated,  to  individuals  or  foreign  nations,  to 
alien  enemies  or  Chinese  settlers,  or  buy  or  sell 
all  our  personal  and  real  property,  the  navy, 
the  Capitol  and  its  grounds,  the  fee  of  which  is 
in  the  United  States. 

X.  No  jurist,  writer  or  statesman  has  ever 
I  claimed  that  a  treaty  could,  infraterritorially, 

usurp  the  place  or  perform  the  duties  of  an  ex- 
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ess,  14th  Cone.  Ist  mm.  1815,  ISl 
26,  564,  639;  Works  of  Hamilton,  ^ 
1-528 ;  AnnalH  of  C<»igres8,  4th  Coi 
!795,  1796,  p.  760;  Calhowi'B  Work 
202;  5  Cal.  384;  Duer,  CODst.  Jur.  | 
.,-  2  Yer^.  439. 

rhere  ie  nothing  in  the  Constitution 
>ita  the  treaty  making  power  to  disj 
ropertj  of  ttie  Unit«d  States,  eitbe 
'  witli  foreign  nations  or  Indian 
ower  given  to  CongreBs  to  dispose 
ory  or  other  property  of  the  1 
I  is  not  a  limitation  of  the  treaty  a 
:  The  power  of  Congress  is  a  po' 
laws  to  be  executed  municipally,  n 
Italian  or  agreement  with  foreign  n 
ditm  tribes.  CoDgress  cannot  dis^ 
•rritory  by  a  compact  nith  a  forei 
because  that  would  be  making  a 
l^ODgress  cannot  make  a  treaty, 
fore',  the  President  and  Senate  dis] 
rty  of  the  United  States  by  contrst 
;n  nations  or  Indian  tribes,  they  g 
ing  any  power  of  Congress;  they 
ite,  they  make  a  treaty. 
rhe  land  in  suit  was  not  subject 
iption  laws  when  complainant  settl 

The  preemption  laws  did  not  ext 
1  even  if  they  did,  the  treaties  ot  IS 
provide  a  mode  of  disposing  of  said 
jiatent  with  the  right  of  preemptioi 
dt  extent,  supersede  the  preemptit 
which  the  complainant  claims,  the 
subsequent  to  the  law.  It  is  tru 
feet  of  treaties  and  acts  of  Congress 
nflict,  is  not  settled  by  the  Const! 
he  question  is  not  involved  in  any 
its  proper  solution,  A  treaty  sup 
leals  all  prior  acts  of  Congress  whi 
nant  to  it. 

Iter  V.  Neilson,  2  Fet.  314 ;  Cheroi 
,  11  Wall.  621,  20  L.  ed.  ^29. 
k  treaty  may  convey  to  the  grantee 
to  lands  belonging  to  the  United  i 
title  is  valid  without  an  act  of  Cc 
ming  it;  and  not  only  is  this  so,  bi 
has  no  constitutional  power  to  se 
We  with  rights  under  treaties,  exi 
purely  political. 

VaU.  89,  16  L.  ed.  729;  23  How.  457 
14;  9  Fet.  711;  10  How.  442;  5  Wa 
ed.  667 ;  6  Pet.  658 ;  1  Black,  356 
I;  4  How.  (Miss.)  5S9;  4  Blaekf. 
43»;  4  McLean,  418;  1  Kan.  394; 
i24,  225;  Parker  v.  Winsor,  5  Kaa. 
The  treaUes  under  which  defendant 
md  which  are  referred  to  ia  compla 
on,  have  been  sanctioned  by  acts  c 
.  The  treaty  of  1835,  with  the  Che 
ectw^iized  as  valid  by  the  act  entttl 
laking  Further  Appropriations  for 
nto  Effect  Certain  Indian  Treatie 
d  July  2,  1836.  The  treaties  oi  18 
were  recognized  as  valid,  and  the 
therein  contained  for  the  sale  of  tb< 
neutral  lands  were  sanctioned  by  ae 
» Indian  appropriation  bill,  which  i 
d  July  27,  1868  (5  SUt.  at  L.  73;  1 
359). 
fact,  an  act  of  Congress  of  dato  I 

authorizefl  the  President  of  the 
B  to  enter  into  treaties  with  tlie  Ind 
as  foi  the  extinguishment  of  the 
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titles  to  the  land  claimed  by  them. 

12  Stat,  at  L.  793;  see,  also,  Kansas-Nebras- 
ka act,  10  Stat,  at  L.  283,  284. 

8.  The  land  in  suit  did  not  belong  to  the  Unit- 
ed States  at  the  time  the  treaties  of  1866  and 
1868  were  made.  It  was  granted  to  the  Chero- 
kees  in  fee  simple  by  patent,  in  1838,  issued  by 
the  President  of  the  United  States  in  accordance 
with  the  provisions  of  the  treaty  of  1835. 

9.  If  tnere  is  a  condition  or  proviso  in  the 
patent  of  1838,  reducing  the  estate  o(  the  Chero- 
kee Indians  in  the  lands  thereby  conveyed,  to 
less  than  a  fee,  that  condition  or  proviso  is  a 
nullity,  it  being  in  violation  of  tne  terms  of  the 
treaty  under  which  it  was  issued.  A  condition 
in  violation  of  law  is  void,  and  the  estate  of  the 
grantee  becomes  absolute. 

Art.  2,  treaty  with  the  Cherokees  of  1835,  7 
Stat,  at  L.  480;  4  Kent,  Com.  130. 

10.  The  allegations  in  complainant's  petition 
in  reference  to  the  abandonment  by  the  Chero- 
kees, of  the  land  in  suit,  are  entitled  to  no 
weight.  They  are  based  upon  a  proviso  in  the 
patent  of  183*8,  which  stipulates  that  said  land 
shall  revert  to  the  United  States,  if  the  Chero- 
kee Nation  abandons  the  same.  This  is  a  con- 
dition subsequent,  which  no  one  but  the  gran- 
tee can  take  advantage  of. 

4  Kent,  Com.  127 ;  Kennett  v.  Plummer,  28 
Mo.  145;  Cooper  v.  Roberts,  18  How.  181,  16 
Led.  341. 

Moreover,  this  condition  was  waived  by  the 
Treaties  of  1866  and  1868. 

11.  There  is  nothing  in  the  position  that  the 
sale  to  the  defendant  is  void,  for  the  reason  that 
he  purchased  only  a  porticm  of  the  lands  de- 
scribed in  the  treaty  of  1866  at  $1  per  acre, 
while  the  treaty  itscdf  did  not  authorize  a  sale 
of  any  less  than  the  whole  of  said  lands  at  that 
price.  The  contract  of  defendant  was  ratified 
in  express  terms  by  the  supplemental  treaty  of 
1868,  and  his  patent  was  issued  under  and  by 
virtue  d  the  last  mentioned  treaty. 

12.  To  say  that  the  treaties  of  1866  and  1868 
authorized  the  sale  of  nothing  but  the  right  of 
the  Indians  to  occupy  the  land  described  in  said 
treaties,  and  that,  oy  the  very  sale  itself,  that 
right  was  destroyed,  would  be  to  make  the 
President  and  Senate  parties  to  a  gross  fraud, 
and  would  do  violence  to  the  plain  meaning  of 
language. 

Mr.  Justice  Cliiford  delivered  the  opinion 
of  the  court: 

Absolute  title  to  the  premises  in  controversy 
ia  claimed  by  the  complainant,  under  the  fol- 
lowing alleged  state  of  facts:  That  the  land, 
on  the  12th  of  February,  1867,  was  public  land, 
to  which  the  Indian  title  had  been  eid^inguished ; 
that  he,  the  complainant,  having  the  qualifica- 
tions of  a  preemptor,  on  that  day  settled  upon 
the  land  and  took  possession  of  the  same ;  that 
he  had  acquired  the  legal  and  equitable  right 
to  enter  the  same  at  the  proper  land-office  un- 
der the  preemption  laws;  that  he  then  made 
settlement  on  the  land  for  the  purpose  of  en- 
tering it  under  the  said  laws,  and  then  took  and 
has  ever  since  had  and  now  has  open,  notorious, 
adverse,  exclusive  and  rightful  possession  of 
the  premises;  that,  at  the  time  he  took  posses- 
sion of  the  tract,  the  tribe  of  Cherokee  Indians 
did  not  live  in  the  state  and  have  not  since 
hfed  there;  that  no  individual  Indian  of  the 
17  Wall. 


tribe  lived  on  or  near  the  premises,  and  that 
the  tract  was  never  settled  upon  by  any  person 
until  it  was  taken  possession  of  by  the  complain- 
ant; that  he  took  possession  of  the  land  at  the 
time  and  has  continued  to  occupy  it  without 
any  objection  from  the  tribe  of  Indians  or  any 
one  of  the  members  of  the  tribe;  that  he  is  the 
head  of  a  family  and  citizen  of  the  United 
States,  and  that  he  is  not  the  owner  of  three 
hundred  acres  of  land  in  any  other  state  or 
territory,  nor  has  he  settled  on  or  improved 
the  land  for  the  purpose  of  spcculaticm,  but  in 
good  faith  to  appropriate  it  to  his  own  exclu- 
sive use  and  benefit;  that  he  has  not,  directly 
nor  indirectly,  made  any  contract  or  agreement 
in  any  way  or  manner,  with  any  persons  what- 
ever, by  which  the  title  he  may  acquire  will  in- 
ure, in  whole  or  in  part,  to  any  person  except 
himself;  that  he  has  erected  a  dwelling-house 
thereon,  and  made  other  lasting  and  valuable 
improvements  of  the  value  of  $25,000 ;  that  he 
has  not  heretofore  had  any  preemption  right, 
nor  did  he  at  any  time  quit  or  abandon  a  resi- 
dence on  other  land  to  reside  on  this  tract ;  nor 
is  the  tract  within  any  of  the  exceptions  speci- 
fied in  the  10th  section  of  the  act  "granting 
preemption  rights."     5  Stat,  at  L.  455. 

He  admits,  however,  that  there  was  no  pub- 
lic survey  of  the  tract  returned  and  approved 
until  a  later  period ;  that  no  plat  or  survey  of 
the  tract  made  by  authority  has  ever  been  re- 
turned to  the  office  of  the  register  and  receiver, 
or  to  the  office  of  the  surveyor-general;  that 
the  only  record  of  the  survey  is  in  the  office  of 
the  commissioner  of  the  general  land  office,  and 
that  no  instructions  have  ever  been  given  to  the 
register  and  receiver  respecting  the  tract  by  the 
Secretary  of  the  Interior.  But  he  allegea  that 
he  has  at  all  times  been,  and  still  is,  ready  and 
willing  to  make  proof  before  the  register  and 
receiver,  of  his  settlement*  and  improvements 
upon  the  tract,  and  to  pay  therefor  the  price  of 
$1.25  per  acre,  and  that  he  has  tendered  such 
proof  and  payment,  and  that  the  register  and 
receiver  have  at  all  times  refused  to  take  such 
evidence  or  accept  pay  for  the  land. 

Based  upon  these  several  allegations,  the 
claim  of  the  complainant  is,  that  the  right  has 
accrued  to  him  to  enter  said  land  imder  pre- 
emption laws  of  the  United  States,  and  his  al- 
leged grievance  is,  that  the  respondent  has  com- 
menced an  action  of  ejectment  against  him  for 
the  purpose  of  ejecting  him  from  the  lands,  and 
he  prays  that  the  respondent,  his  attorneys  and 
counselors  at  law  may  be  restrained  by  an  in- 
junction from  proceeding  further  against  him 
in  the  said  action  of  ejectment,  and  for  other 
relief. 

Preliminary  to  the  before  mentioned  allega- 
tion, the  complainant  sets  forth  in  considerable 
fullness  what  is  alleged  in  the  title  claimed  by 
the  respondent,  and  he  avers  that  there  is  no 
other  authority  of  law  for  the  issue  of  the  pat- 
ent to  the  respondent,  of  the  31st  of  October, 
1868,  under  \vhich  he  claims  the  premises  in 
controversy,  than  the  several  patents,  treaties 
and  contracts,  set  forth  and  referred  to  in  the 
bill  of  complaint. 

Service  was  made  and  the  respondent  ap- 
peared and  demurr^  to  the  bill  showing  the 
following  causes  of  demurrer :  ( 1 )  Because  the 
facts  set  forth  in  the  bill  do  not  constitute  any 
cause  of  action  against  the  respcmdent.     (2) 
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Because  the  facts  set  forth  in  the  bill  are  not 
Rulflcient  to  rntitle  the  com))1ainant  to  any  re- 
lief in  s  court  of  equity.  (3  )  Because  the  bill 
of  complaint,  if  true,  shows  that  the  complain- 
snt  has  a  complete  and  adequate  remedy  in  a 
court  of  law. 

Subsequently,  the  parties  were  heard  and  the 
court  sustained  the  demurrer,  and  entered  a  de- 
cree for  the  respondent  dismissing  the  bill  of 
complaint;  whereupon  the  complainant  ap- 
pealed to  this  court. 

Concessions  made  in  the  bill  favorable  to  the 
respondent  are  to  be  regarded  as  facts  undis- 
puted by  the  complainant,  and  matters  well 
pleaded,  in  favor  of  the  complainant  are,  in 
view  of  the  demurrer,  to  be  considered  as  facts 
admitted  by  the  respondent.  Viewed  in  that 
light,  as  the  pleadings  must  be,  it  will  be  most 
convenient  to  inquire,  in  theflrst  place,  whether 
the  title  claimed  by  the  respondent  is  a  valid 
one,  as  if  it  is,  the  decree  must  be  affirmed,  and 
if  it  is  not,  the  decree  must  be  reversed,  and  the 
complainant  may  perhaps  be  entitled  to  relief. 
237*]  'Disturbances,  and  in  some  instances 
collisions,  of  a,  threatening  character,  occurred 
between  the  Cherokee  Nation  of  Indians  and 
certain  citizens  of  tlie  states  or  territories  in 
which  they  resided,  in  consequence  of  which 
the  United  States  and  the  Cherokee  Nation  lie- 
came  anxious  to  make  some  arrangement  where- 
by the  difficulties  which  had  arisen  by  the  resi- 
dence of  the  Indians  within  the  settled  parts  of 
the  United  States,  under  the  jurisdiction  and 
laws  of  the  states  or  territorial  governments, 
might  be  terminated  and  adjusted.  Measures 
of  various  kinds  had  been  devised  and  tried 
without  effectually  accomplishing  the  object, 
as  will  he  seen  by  reference  to  some  of  the  early 
treaties  with  that  nation  and  the  acts  of  Con- 

fress  upon  the  subject.     7  Stat,  at  L.  311;  7 
tat.  at  L.  414.      * 

Treaties  of  the  kind  were  concluded  with 
that  nation  of  Indians  on  the  8th  of  May,  182S, 
and  OB  the  I4th  of  February,  1833,  in  both  of 
which  tlie  United  States  agreed  to  possess  the 
Cherokees  of  seven  million  acres  of  land  west  of 
the  MieaisBippi  river,  hounded  as  therein  de- 
scribed, and  w  guaranty  it  to  them  forever, 
Son  the  terms  and  conditions  therein  stipulat- 
and  agreed.  Enough  appears  in  those  trea- 
ties to  show  that  it  was  the  policy  of  the  United 
States  to  induce  the  Indians  of  that  nation,  resi- 
dent in  any  of  the  states  or  organized  t«'rito- 
ries  of  the  United  States,  to  surrender  their 
lands  and  possessions  to  the  United  States,  and 
emigrate  and  settle  in  the  territoiy  provided 
for  them  in  those  treaties.  Sufficient  is  known, 
us  matter  of  history,  to  justify  the  remark,  that 
those  measures,  as  well  as  some  of  like  kind  of 
tm  earlier  date,  were  unsuccessful,  and  that  the 
difficulties  continued  and  became  more  and 
more  embarraasing.  Cherokee  Nation  v.  Qa. 
6  Pet.  15;  Worcester  v.  Qa.  6  Pet  515. 

Prior  measures  having  failed  to  accomplish 
the  object  of  quieting  the  disturhnncea  or  re- 
moving the  difficulties,  the  United  States,  on 
the  29th  of  December,  1S3S,  concluded  a  new 
treaty  with  the  Cherokee  Nation,  with  a 
to  re-unit«  their  people  in  one  body  and  \j 
238*]  cure  to  them  a  permanent  'home  for 
themselves  and  their  posf«rity  in  the  country 
selected  for  that  purpose,  without  the  territo- 
rial limits  of  the  state  sovereignties,  and  where 
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thty  could  establish  and  enjoy  a  „ 
their  choice,  and  perpetuate  such  a  state  of 
ciety  as  might  be  consonant  with  their  vie' 
habits  and  condition.     7  Stat  at  L.  47S. 

By  the  1st  article  of  the  treaty  the  Cherol 
Nation  "cede,  relinquish  and  convey  to  ■ 
United  States  all  the  lands  owned,  claimed 
possessed  by  them  east  of  the  Mississippi  i 
er,"  and  released  all  their  claims  for  spoliatii 
of  every  kind,  for  and  in  consideration  of 
sum  of  $5,000,000,  to  be  expended,  paid  and 
^'ested  in  the  manner  stipulated  and  agr 
upon  in  other  articles  of  the  treaty. 

Keference  is  made  in  the  second  article  of 
treaty  to  the  respective  articles  of  the  two 
fore  mentioned  treaties,  in  which  the  Uni 
States  agreed  to  possess  the  Cherokees  of  se' 
million  acres  of  land,  situated  and  bounded 
therein  described,  and  guarantied  it  to  th 
forever  upon  the  terms  and  conditions  ther 
stipulated  and  agreed.  Apprehension,  it  seei 
was  felt  by  the  Cherokees  that  the  cessioa  c 
tained  in  those  treaties,  and  confirmed  in 
new  treaty,  did  not  contain  a  sufficient  quant 
of  land  for  the  accommodation  of  the  wh 
nation  on  their  removal,  and  in  view  of  i 
fact  the  United  States,  in  consiileration 
$500,000,  covenanted  and  agreed  to  convey 
the  said  Indians  and  their  descendants,  by  j. 
ent  in  fee  simple,  a  certain  tract  of  land,  si 
ated  and  bounded  as  therein  described,  estim 
ed  to  contain  eight  hundred  thousand  acres 
land,  ever  afterwards  known  as  the  Chero 
neutral  lands,  and  it  is  admitted  is  the  bill 
complaint  that  it  includes  the  tract  in  cont 

Authority  was  conferred  upon  the  Presid 
by  the  Ut  section  of  the  act  of  the  2Bth  of  M 
1S30,  to  cause  so  much  of  any  territory  l>elo 
ing  to  the  United  States,  west  of  the  Misaisi 
pi,  not  included  in  Euiy  state  or  organized  te: 
tory,  'and  to  which  the  Indian  title  had  [*2 
been  extinguished,  "as  he  may  judge  necessai 
to  be  divided  into  a  suitable  number  of  distrii 
for  the  reception  of  such  tribes  or  nations 
Indians  as  may  choose  to  exchange  the  lai 
where  they  now  reside,  and  to  remove  thi 
and  to  cause  each  of  said  districts  to  be  so 
scribed  by  natural  or  artificial  boundaries 
to  be  easily  distinguished  from  every  other. 

Power  is  also  conferred  upon  the  Presid 
by  the  2d  section  of  the  act  to  exchange  ( 
or  all  of  such  districts  with  any  tribe  or  nat 
of  Indians  residing  within  the  limits  of  any 
the  states  or  territories,  for  the  whole  or  t 
portion  of  the  territory,  claimed  and  occup 
by  such  tribe  or  nation,  within  the  bounds 
any  one  or  more  of  the  states  or  territj>r 
subject  to  certain  conditions  therein  preecril 
Section  3  provides  that  in  making  sudi 
changes  the  President  may  solemnly  assure 
tribe  or  nation  that  the  United  States  will  t 
ever  secure  and  guaranty  to  them  and  tf 
heirs  and  successors  the  country  so  exchou; 
with  them,  and  that,  if  they  prefer  it, 
United  States  will  cause  a  patait  or  grant  U 
made  and  executed  to  them  for  the  same,  i 
vided  that  such  lands  shall  revert  to  the  Un: 
States  if  the  Indians  become  extinct  or  abani 
the  territory. 

Much  reason  exists  to  suppose  that  Congi 

in  framing  those  protisions  had  in  view 

stipulations  of  the  treaty  concluded  two  yc 
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•trlier,  and  it  is  equally  probable  that  the  Presi- 
dent and  Senate  in  negotiating  and  concluding 
the  two  treaties  of  later  date  were  largely  gov- 
erned  by  the  several  provisions  in  that  act  of 
Congress,  but  they  were  not  controlled  bv  these 
enactments,  as  is  evident  from  the  fact  that  the 
liUer  of  the  two  contains  many  stipulations  dif- 
fering widely  from  the  provisions  of  that  act, 
as,  for  example,  the  United  States,  in  the  sup- 
plemental article  enlarging  the  qiinntity  of  land 
set  apart  for  t^e  accommodation  of  the  nation, 
expressly  covenant  and  agree  to  convey  the  ad- 
ditional tract  to  the  said  Indians  and  their  de- 
scendants by  patent,  in  fee  simple  title,  and  the 
article  does  not  c<mtain  any  such  provision  as 
240*]  that  contained  in  the  3d  section  of  *the 
let  of  Congress,  that  the  land  shall  revert  to 
the  United  States  if  the  Indians  become  ex- 
tinct or  abandon  the  territory.  4  Stat,  at  L. 
412;  7  Stat,  at  L.  480. 

Attempt  is  made  in  argiunent  to  show  that 
the  last  named  treaty  was  negotiated  by  force 
of  the  act  of  Congress  to  provide  for  an  ex- 
change of  lands  wiUi  the  Indians,  but  it  is  clear 
that  the  proposition  cannot  be  sustained,  as  the 
treaty  differs  widely  in  many  respects  from  the 
provisions  of  that  act  of  Congress.  Doubtless 
the  intent  and  purpose  were  the  same — to  quiet 
the  disturbances  and  to  induce  the  Indians  re- 
maining in  the  states  and  territories  to  emi- 
grate and  settle  in  the  district  of  country  set 
apart  for  them  without  the  limits  of  the  several 
states  and  organized  territories — but  the 
treaty,  though  concluded  to  promote  the  same 
object  as  the  act  of  Congress,  adopts  very  dif- 
ferent instrumentalities.  It  is  a  treaty  to  con- 
firm to  the  Indians  the  possession  of  the  seven 
million  acres  of  land  previously  granted  to 
the  nation,  and  to  purchase  their  lands  east  of 
the  Mississinpi  river  for  the  sum  of  $5,000,000, 
to  be  expended,  paid  and  invested  in  the  man- 
ner therein  stipulated  and  provided. 

Such  prior  grant  of  land  was  made  or  defined 
under  the  two  treaties  before  mentioned  to  se- 
cure a  new  home  for  the  Indians,  without  the 
limits  of  the  severid  states  and  territories,  and 
to  induce  the  Indians  still  residvig  within  those 
limits  to  emigrate  and  settle  in  the  country  long 
before  set  part  for  that  purpose.  Large  num- 
bers of  the  Cherokees  emigrated  and  settled 
there  under  the  treaty  of  the  Sth  of  July,  1817, 
and  measures  of  various  kinds  had  been  adopt- 
ed, at  later  periods,  to  induce  the  residue  of 
the  nation  to  follow  these  who  had  accepted  the 

froffered  protection,  but  without  much  success. 
Stat  at  L.  156. 

Even  treaties  proved  ineffectual^  as  one  after 
another  failed  to  acoomplish  the  desired  end. 
Thej  would  not  emigrate  without  compensa- 
tion for  their  improvements,  and  many  were 
reluctant  to  accept  any  of  the  terms  proposed, 
ttpon  the  ground  that  the  quantity  of  land  set 
241*]  apart  for  the  'accommodation  of  the 
whole  nation  was  not  sufficient  for  the  purpose. 
Tfdce  the  United  States  offered  the  seven  mil- 
lion acres  of  land,  with  other  inducements,  but 
the  terms,  though  formally  accepted,  did  not 
have  the  effect  to  accomplish  the  end.  Experi- 
eoee  showed  that  better  terms  were  required, 
and  the  government  agreed  to  purchase  their 
lands  for  the  consideration  named  in  the  treaty 
and  to  convey  to  the  Indians,  in  fee  simple  title, 
the  additional  tract  of  eight  hundre4  tl^ousand 
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acres,  for  $500,000,  to  be  deducted  from  the 
consideration  stipulated  to  be  paid  for  the  pur- 
chase of  their  lands. 

Other  important  stipulations  are  contained  in 
the  treaty, amon?  which  are  the  following:  (1 ) 
That  the  United  States  agree  that  the  lands 
ceded  shall  all  be  included  in  one  patent,  ex- 
ecuted by  the  President,  to  the  Cherokee  Na- 
tion, recording  to  the  provision  of  the  before- 
mentioned  act  of  Congress.  (2)  That  the 
United  States  asree  to  extinguish,  for  the  bene- 
fit of  the  Cher^ees,  the  tiUes  to  the  reserva- 
tions within  their  country,  made  in  the  Osage 
treaty  to  certain  half-breeds,  and  for  that  pur- 
pose the  United  States  agree  to  pay  to  the  per- 
sons to  whom  the  titles  belong  the  sum  of  $15,- 
000,  according  to  the  schedule  accompanying 
the  treaty.  (3)  That  the  United  States  shall 
pay  the  American  Board  of  Commissioners  for 
Foreign  Missions,  for  the  improvements  they 
have  on  the  ceded  country,  the  sums  at  which 
the  same  shall  be  appraised,  and  that  the  money 
allowed  for  the  improvements  shall  be  expended 
in  schools  among  tne  Osages,  and  for  improving 
their  condition.  ( 4 )  That  the  land  ceded  to  the 
Cherokee  Nation  shall,  in  no  future  time,  be  in- 
cluded, without  their  consent,  within  the  terri- 
torial limits  or  jurisdiction  of  any  state  or  ter- 
ritory. (5)  That  the  United  States  agree  to 
protect  the  Cherokee  Nation  from  domestic 
strifes  and  foreign  enemies  and  against  intes- 
tine wars  between  the  several  tribes.  ( 6 )  That 
the  United  States  agree  to  remove  the  C.jero- 
kees  to  their  new  homes  and  to  subsist  them 
for  one  year  after  their  arrival.  ( 7 )  That  the 
United  States  shall  liquidate  claims  for  reser- 
vations and  pay  the  sums  awarded  to  the 
claimants;  and  many  other  stipulations 
•which  were  of  great  value  and  highly  [*242 
beneficial  to  the  Cherokee  Nation. 

Valid  treaties  were  made  by  the  President  and 
Senate  during  that  period  with  the  Cherokee 
Nation,  as  appears  by  the  decision  of  this  court 
in  several  cases.  U.  8.  v.  Rogers,  4  How.  567. 
Indeed,  treaties  have  been  made  by  the  United 
States  with  the  Indian  tribes  ever  since  the 
Union  was  formed,  of  which  numerous  exam- 
ples are  to  be  found  in  the  seventh  volume  of 
the  public  statutes.  Cherokee  Nation  v.  Oeor- 
gia,  supra;  Worcester  v.  Georgia,  supra.  In- 
dian tribes  are  states  in  a  certain  sense,  though 
not  forei^  states,  or  states  of  the  United 
States,  within  the  meaning  of  the  second  sec- 
tion of  the  third  article  of  the  Constitution, 
which  extends  the  judicial  power  to  controver- 
sies between  two  or  more  states,  between  a  state 
and  citizens  of  another  state,  between  citizens  of 
different  states,  and  between  a  state  or  the  citi- 
zens thereof  and  foreign  states,  citizens  or  sub- 
jects. They  are  not  states  within  the  meaning 
of  any  one  of  those  clauses  of  the  Constitution, 
and  yet  in  a  certain  domestic  sense  and  for  cer- 
tain municipal  purposes,  they  are  states,  and 
have  been  uniformly  so  treated  since  the  settle- 
ment of  our  country  and  throughout  its  his- 
tory, and  numerous  treaties  made  with  them 
recogniee  them  as  a  people  capable  of  main- 
taining the  relations  of  peace  and  war,  of  being 
responsible,  in  their  political  character,  for  any 
violation  of  their  engagements,  or  for  any  ag- 
gression committed  on  the  citizens  of  the  Unit- 
ed States  by  any  individual  of  their  commiuv 
ity.    Laws  have  been  ens^cted  by  Congress  in 

W3 


211-253 


SUFBEMB  GOUBT  OF  THE  UNITED  STATES. 


Dec.  Tehm, 


the  spirit  of  those  treaties,  and  the  acts  of  our 
government,  both  in  the  executive  and  legisla- 
tive departments,  plainly  recognize  such  tribes 
or  nations  as  states;  and  the  courts  of  the 
United  States  are  bound  by  those  acts.  Doe  y. 
Braden,  16  How.  635;  Fellows  v.  Blacksmith^ 
19  How.  372,  15  L.  ed.  686;  Garcia  y.  Lee,  12 
Pet.  519. 

Express  power  is  given  to  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate, 
243*]  to  make  treaties,  provided  *two  thirds 
of  the  Senators  present  concur  and,  inasmuch 
as  the  power  is  given  in  general  terms,  without 
any  description  of  the  objects  intended  to  be 
embraced  within  its  scope,  it  must  be  assumed 
that  the  f ramers  of  the  Constitution  intended 
that  it  should  exend  to  all  those  objects  which 
in  the  intercourse  of  nations  had  usually  been 
regarded  as  the  proper  subjects  of  negotiation 
and  treaty,  if  not  inconsistent  with  the  nature 
of  our  government  and  the  relation  between 
the  states  and  the  United  States.  Holmes  v. 
Jennison,  14  Pet.  569;  1  Kent,  Com.  166;  2 
Story,  Const.  §  1508;  7  Hamilton's  Works, 
501 ;  Duer,  Jur.  229. 

Beyond  doubt  the  Cherokees  were  the  owners 
and  occupants  of  the  territory  where  they  re- 
sided before  the  first  approach  of  civilized  man 
to  the  western  continent,  deriving  their  title,  as 
they  claimed,  from  the  Great  Spirit,  to  whom 
the  whole  earth  belongs,  and  th^  were  unques- 
tionably the  sole  and  exclusive  masters  of  the 
territory,  and  claimed  the  right  to  govern  them- 
selves by  their  own  laws,  usages  and  customs. 
Guided  by  nautical  skill,  enterprising  navigat- 
ors were  ccmducted  to  the  New  World.  Tney 
foimd  it,  says  Marshall,  Cb.  J.,  in  possession  of 
a  people  who  had  made  small  progress  in  agri- 
culture or  manufactures,  and  whose  general 
employment  was  war,  hunting  and  fishing. 
Expeditions  were  fitted  out  by  all  the  great 
maritime  powers  of  the  Old  World,  and  they 
visited  many  parts  of  the  newly  discovered 
continent,  and  each  made  claim  to  such  part 
of  the  country  as  they  visited.  Disputes  arose 
and  conflicts  were  in  prospect,  which  made  it 
necessary  to  establish  some  principle  which  all 
would  acknowledge,  and  which  snould  decide 
their  respective  rights  in  case  of  conflicting  pre- 
tensions. Influenced  by  these  considerations 
they  agreed  that  discovery  should  determine 
the  right;  that  discovery  should  give  title  to 
the  government  by  whose  subjects,  or  by  whose 
authority  it  was  made,  against  all  other  govern- 
ments, and  that  the  title  so  acquired  might  be 
consummated  by  possession.  Johnson  v.  Mo- 
Intoshf  8  Wheat.  573.  As  a  necesbary  conse* 
244*]  quence  the  principle  'established  gave 
to  the  nation  makmg  the  discovery  the  sole 
right  of  acquiring  the  soil  and  of  making  settle- 
ments on  it.  Obviously  this  principle  regulat- 
ed the  right  conceded  by  discovery  among  the 
discoverers,  but  it  could  not  affect  the  rights 
of  those  already  in  possession,  either  as  abmig- 
inal  occupants  or  as  occupants  by  virtue  of  a 
more  ancient  discovery.  It  gave  the  exclusive 
right  to  purchase,  but  did  not  found  that  right 
on  a  denial  of  the  right  of  the  possessor  to  sell. 
Colonies  were  plan&d  by  Great  Britain,  and 
the  United  States,  by  virtue  of  the  Revolution 
and  the  Treaty  of  Peace,  succeeded  to  the  ex- 
tent therein  provided  to  all  the  claims  of  that 
frovemmenti  boUi  political  and  territorial* 
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Throughout,  the  Indians,  as  tribes  or  nations, 
have  been  considered  as  distinct,  independent 
communities,  retaining  their  original  natural 
rights  as  the  undisputed  possessors  of  the  soil, 
from  time  immemorial,  subject  to  the  conditions 
imposed  by  the  discoverers  of  the  continent^ 
which  excluded  them  from  intercourse  wiUi  any 
other  government  than  that  of  the  first  discov- 
erer of  the  particular  section  claimed.  They 
could  sell  to  t&e  government  of  the  discoverer, 
but  they  could  not  sell  to  any  other  govern- 
ments or  their  subjects,  as  the  govemm^it  of 
the  discoverer  acquired,  by  virtue  of  their  dis- 
covery, the  exclusive  preempticm  right  to  pur- 
chase, and  the  right  to  exclude  the  subjects  of 
all  other  governments,  and  even  their  own,  from 
acquiring  title  to  the  lands. 

Euou^  has  already  been  remarked  to  show 
that  the  lands  conveyed  to  the  United  States  by 
the  treaty  were  held  by  the  Cherokees  under 
their  original  title,  acquired  by  immemorial 
possession;  commencing  ages  before  the  New 
World  was  known  to  civilized  man.  Unmistak- 
ably their  title  was  absolute,  subject  only  to  the 
preemption  right  of  purchase  acquired  by  the 
United  States  as  the  successors  of  Great  Brit- 
ain, and  the  right  also  on  their  part  as  such 
successors  of  the  discoverer  to  prohibit  the  sale 
of  the  land  to  any  other  governments  or  their 
subjects,  and  to  exclude  all  other  governments 
from  any  interference  in  their  affairs.  Mitchell 
V.  U,  S.  9  Pet.  748.  Evidently,  •there-  [♦24rS 
fore,  the  Cherokees  were  competent  to  make  the 
sale  to  the  United  States,  and  to  purchase  the 
lands  agreed  to  be  conveyed  to  them  by  the  sec- 
ond article  of  the  treaty.  Both  parties  concede 
that  the  title  of  the  United  States  to  the  tract 
known  as  the  Cherokee  neutral  lands  was  per- 
fect and  complete,  and  that  the  tract  includes 
the  land  in  controversy.  Title  to  that  tract  was 
acquired  by  the  United  States  as  a  part  of  the 
Louisiana  purchase  from  the  French  Republic. 
By  the  treaty  between  the  United  States  and 
the  French  Republic  of  April  30,  1803,  the  chief 
executive  officer  of  that  republic  ceded  the  said 
territory  to  the  United  States,  with  all  its 
rights  and  appurtenances,  forever.  8  Stat,  at  Lr. 
200.  When  the  President  took  possessicm  of  the 
territory  the  absolute  fee  simple  title  and  right 
of  sovereignty  and  jurisdiction  became  vested 
in  the  United  States  as  the  successor  of  the 
original  discoverer,  subject  only  to  the  Indian 
title  and  right  of  occupancy  as  universally  ac- 
knowledged by  all  the  departments  of  our  gov- 
ernment throughout  our  history.  All  agree  that 
this  land  then,  and  for  many  years  thereafter, 
was  occupied  by  the  Osage  Indians.  On  the  2(1 
of  June,  1825,  the  Osage  tribes,  by  the  treaty  of 
that  date,  ceded  to  the  United  States  all  their 
right,  title,  interest,  and  claims  to  the  lands  ly- 
ing .  .  .  west  of  the  state  of  Missouri,  with 
such  reservations  and  for  such  considerations, 
as  are  therein  specified,  which,  it  is  conceded, 
extinguished  forever  the  title  of  the  Osage  In- 
dians to  the  neutral  lands.    7  Stat,  at  L.  240. 

Prior  to  the  treaty  of  the  8th  of  July,  1817, 
the  Cherokees  resided  east  of  the  rivier  Missis- 
sippi. Pursuant  to  that  treaty  they  were  di- 
vided into  two  parties,  one  electing  to  remain 
east  of  the  Mississippi  and  the  other  electing  to 
emigrate  and  settle  west  of  it;  and  it  appears 
that  the  latter  made  choice  of  the  country  on 
the  Arkansas  and  White  rivers,  and  that  they 
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settled  there  up<m  the  lands  of  the  United 
States  described  in  the  treaty.  7  Stat,  at  L.  157. 

Possessed  as  the  United  States  were  of  the  fee 
.  simple  title  of  the  neutral  lands,  discharged  of 
24o*]  the  right  of  occupancy  "by  the  Osa^e  In- 
dians, it  was  clearly  competent  for  the  proper 
authorities  of  the  United  States  to  convey  the 
same  to  the  Cherokee  Nation.  Subsequent  acts 
of  the  United  States  show  that  ih&  stipulations, 
covenants,  and  agreements  of  the  treaty  in  ques- 
tion were  regarded  by  all  t^e  departments  of 
the  government  as  creating  binding  obligations, 
as  fully  appears  from  the  fact  that  they  all  con- 
eorred  in  carrying  the  provisi<xis  into  full  ef- 
fect Minis  V.  U.  8.  15  Pet.  448 ;  Porterfield  v. 
Clark,  2  How.  76.  Appropriations  were  made 
for  surveys,  and  surveys  were  ordered,  and 
plats  were  made;  and  on  the  1st  of  December, 
1838,  a  patent  for  the  land  promised  was  is- 
sued by  the  President  in  full  execution  of  the 
second  and  third  articles  of  the  treaty.  Am<Mig 
otiier  thin^  it  is  recited  in  the  patent  that  it 
is  issued  m  execution  of  the  agreements  and 
stipulations  contained  in  the  said  several 
trttUes,  and  that  the  United  States  do  give 
and  g^rant  unto  the  Cherokee  Nation  the  two 
described  tracts  of  land  as  surveyed,  containing 
the  whole  quantity  therein  mentioned ;  to  have 
and  to  hold  the  same,  together  with  all  the 
nshts,  privil^es,  and  appurtenances  thereto 
baonging  to  the  said  Cherokee  Nation  forever, 
subject  S>  certain  conditions  therein  specified, 
ci  whidi  the  last  one  is  that  the  lands  hereby 
granted  shall  revert  to  the  United  States  if  the 
said  Cherokee  Nation  becomes  extinct  or  aban- 
dons the  premises. 

Objection  is  made  by  the  appellant  that  the 
treaty  was  inoperative  to  convey  the  neutral 
lands  to  the  Cherokee  Nation,  which  may  well 
be  admitted,  as  none  of  its  provisions  purport, 
propria  vigore,  to  make  any  such  conveyance. 
Notiiing  of  the  kind  is  pretended,  but  the  stip- 
ulation of  the  second  article  of  the  treaty  is 
that  the  United  States  covenant  and  agree  to 
convey  to  the  said  Indians  and  tlieir  descend- 
ants, by  patent  in  fee  simple,  the  described  ad- 
ditional tract,  meaning  the  tract  known  as  the 
neutral  lands;  and  the  third  article  of  the 
treaty  stipulates  that  the  lands  ceded  by  the 
treaty,  as  well  as  those  ceded  by  a  prior  treaty, 
shall  aU  be  included  in  one  patent,  to  be  exe- 
247*]  cuted  to  the  Cherokee  Nation  "of  In- 
dians by  the  President,  according  to  the  provi- 
ii<ms  of  the  before  mentioned  act  of  Congress. 
(hines  v.  Nicholson,  9  How.  356;  Ins,  Co,  ▼. 
Cwttr,  1  Pet.  542. 

Suppose  that  is  so,  still  it  insisted  that  the 
President  and  Senate,  in  concluding  such  a 
treaty,  could  not  lawfully  covenant  that  a  pat- 
ent should  issue  to  convey  lands  which  be- 
longed to  the  United  States  without  the  con- 
sent of  Congress,  which  cannot  be  admitted.  U, 
8.  V.  Broot^,  10  How.  442 ;  Meigs  v.  McClung, 
9  Cranch,  11.  On  the  contrary,  there  are  many 
authorities  where  it  is  held  that  a  treaty  may 
eonvey  to  a  grantee  a  good  title  to  such  lands 
without  an  act  of  Congress  conferring  it,  and 
that  Congress  has  no  constitutional  power  to 
settle  or  interfere  with  rights  under  treaties, 
except  in  cases  purely  political.  Wilson  v. 
Wall,  6  Wall.  89,  18  L.  ed.  729;  Ins.  Co.  v. 
Canter,  1  Pet.  542;  Doe  v.  Wilson,  23  How. 
461, 16  L.  ed.  685;  Mitchell  v.  U,  8.  9  Pet.  749; 
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U.  8,  ▼.  Brooks,  10  How.  460;  Kansas  Indians, 
6  Wall.  737,  18  L.  ed.  667;  2  Stoiy,  Conat. 
§  1508 ;  Foster  v.  Neilson,  2  Pet.  253;  OretDS  ▼. 
Buroham,  1  Black,  356,  17  L.  ed.  92;  Woroester 
V.  Oa.  6  Pet.  562;  Blair  v.  Pathkiller,  2  Yerg. 
407;  Harris  v.  Barnett,  4  Bladd.  369.  Much 
reason  exists  in  view  of  those  authorities,  and 
others  which  might  be  Referred  to,  for  holding 
that  the  objection  of  the  appellant  is  not  well 
founded,  but  it  is  not  necessary  to  decide  the 
question  in  this  case,  as  the  treaty  in  question 
has  been  fully  carried  into  effect,  and  its  pro- 
visions have  been  repeatedly  recognized  by  Con- 
gress as  valid.  Ins,  Co.  v.  Canter,  1  Pet.  511; 
Lawr.  Wheat.  48.  Congress,  on  the  2d  of  July, 
1836,  appropriated  $4,500,000  for  the  amount 
stipulated  to  be  paid  for  the  lands  ceded  by  the 
Cherokees  in  the  first  article  of  the  treaty,  de- 
ducting the  cost  of  the  land  to  be  conv^ed  to 
them  west  of  the  Mississippi  under  the  second 
article  of  the  same  treaty,  which  is  the  precise 
amount  stipulated  to  be  paid  for  the  conces- 
sion, deducting  the  consideration  which  the  In- 
dians agreed  to  allow  for  the  neutral  lands.  Ap- 
propriations were  also  made  by  that  act  to  fiu- 
fiU  and  execute  the  stipulations,  covenants,  and 
agreements  contained  in  the  "fourth,  [*248 
eleventh,  seventeenth,  and  eighteenth  lurtides 
of  the  treaty,  and  for  the  removsU  of  the  Cher- 
okees, and  for  surveying  the  lands  set  apart  by 
treaty  stipulations  for  the  Cherokee  Indians 
west  of  the  Mississii^i  river.  5  Stat>.  at  L.  73. 
Commissioners  were  appointed  to  adjudicate 
the  claims  of  individual  Cherokees,  as  provided 
in  the  thirteenth  article  of  the  treaty,  and 
their  compensation  was  fixed  by  Congress,  and 
appropriations  were  made  by  Congress  for  that 
purpose.  Such  a  board  was  duly  constituted, 
consisting  of  two  commissioners,  and  it  was 
made  the  duty  of  the  Attorney  General,  in  case 
of  their  disagreement,  to  decide  the  point  in 
difference.  4  Ops.  Attys.  Gen.  580,  598,  613, 
615-621 ;  10  Stat,  at  L.  673,  686;  11  Stat,  ai  L. 
80. 

Prior  treaties  between  the  United  States  and 
the  Cherokee  Nation  proving  to  be  insufficient 
to  protect  and  promote  their  respective  inter- 
ests, the  contracting  parties,  on  the  15th  of 
July,  1866,  made  a  new  treaty  of  that  date,  by 
the  first  article  of  which  they  declare  that  the 
pretended  treaty  made  with  the  so-called  oon- 
federate  states  by  the  Cherc^ee  Nation,  on  the 
7th  of  October,  1861,  is  void,  which  is  all  that 
need  be  said  upon  the  subject,  as  both  parties 
repudiate  the  instrument  and  conc«r  that  it  is 
of  no  effect.  14  Stat,  at  L.  799;  14  Stat,  at  L. 
326 ;  14  Stat,  at  L.  499.  Many  new  regulations 
are  there  adopted  and  many  new  stipulations 
made,  but  they  are  all,  or  nearly  all,  foreien  to 
the  present  investigation,  except  the  provision 
contained  in  the  seventeenth  article.  By  that 
article  the  Cherokee  Nation  ceded,  in  trust,  to 
the  United  States  the  tract  of  land  which  was 
sold  to  the  Cherokees  by  the  United  States  un- 
der the  provisions  of  the  second  article  of  the 
prior  treaty,  and  also  that  strip  of  the  land 
ceded  to  the  nation  by  the  fourth  article  of  said 
treaty,  which  is  included  in  the  state  where  the 
land  is  situated,  and  the  Cherokees  consent  that 
said  lands  may  be  included  within  the  limits 
and  under  tlie  jurisdiction  of  the  said  state,  to 
be  surveyed  as  the  public  lands  'of  the  [♦249 
United  States  are  surveyed,  under  the  direction 
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;  Unfied  Statu.  Dec.  ' 

>na  of  the  Beventeetith  Article  at  the  t 
e  a  mere  »gre«nient  that  the  article  di 
«Tate  to  convey  the  lands  to  the  I 
Atee;  but  the  court  ie  enUrely  of  a  dif 
linion,  as  the  proposition  is  coatradid 
e  practice  of  uie  government  fr<Hii  its 

trie  present  time.  Inn.  Co.  v.  Confer, 
2 ;  United  States  v.  Broolu,  10  How.  4 
Jfoat  of  the  objeetions  urged  againi 
ior  treaty  are  also  urged  to  sbow  tha 
eaty  is  inoperative  ajid  invalid,  to  whi< 
me  answer  is  made  as  is  given  by  the 

response  to  the  antecedent  objections 
Under  that  article  of  the  treaty  a  co 
M  made  and  executed,  dated  AuguHt  30, 
'  the  Secretary  of  the  Interior,  on  beh 
e  United  States,  and  by  the  American 
■ant  Company,  for  the  sale  trf  the  so 
herokee  neutral  lands,  containing  eigh' 
ed  thousand  acres,  more  or  leas,  with  U 
itions  and  restrictions  set  forth  *in  [ 
lat  article  of  the  treaty  as  amended,  ■ 
rms  and  conditions  therein  mentionei 
le  successor  of  the  Secretary  of  the  In 
,me  to  the  conclusion  that  the  sale,  as 
'  that  contmet,  was  illegal  and  not  il 
rmity  with  the  treaty  and  the  amend 
lereto,  and  on  the  9th  of  October  of  tb 
eding  year  he  entered  into  a  new  contr 
^)f  of  the  United  States  with  the  a] 
r  tiie  sale  of  the  aforesaid  landB,  on  the 
id  conditions  in  said  contract  set  forth 
irrassment  to  all  ooncemed  axoae  from 
inflicting  contracts,  and  for  the  purpose 
oving  tixe  same  all  the  parties  came  i 
inclusion  that  it  was  desirable  that  the 
'ant  Company  should  assijgn  their  cot 
id  ail  tiieir  ri^ht,  title,  claim,  and  intei 
id  to  the  said  neutral  lands,  to  tli 
illee,  and  that  he  should  assume  and 
rm  to  al!  the  obli^tions  of  the  saic 
my  under  their  said  contract.  All  c 
irties  bavins  united  In  that  arrangi 
le  United  States  and  the  Cherokei 
on,  on  the  2Tth  of  April,  IBQS,  ador 
ipplemental  article  to  the  last  named  1 
id  the  same  was  duly  ratified  by  the  I 
id  proclaimed  by  the  Prewdent.  16  SI 
.  727.  Acting  through  commissloneri  tl 
acting  parties  agreed  that  an  amendm 
le  first  contract  should  be  made,  and  thi 
ititract  as  modified  should  "be,  and  th( 

iiereby,  with  the  consent  of  all  parti 
firmed  and  made  valid;"  that  the  secon 
'act  shall  be  relinquished  and  canceled 
Dpellee,  and  that  said  first  contract,  as 
Ed,  and  the  assignment  of  the  same,  ai 
ilinquishment  of  the  second  contract 
>reby  raljfled  and  confirmed  whenever  si 
giiinent  of  the  first  contract  and  tbe 
jisliment   of  tbe  seciMid   shall  be  ente 


isignment  and  shall  have  entered  into 
act  tvith  tlie  Secretary  of  the  Interior 
ime  and  pcrfonn  all  the  oblieaiions 
migmnt  Company  under  said  first 
intract,  as  therein  modified."  Importani 
Icationa  nere  made  in  the  first  *con-  [ 
'act,  but  it  is  not  important  that  they 
!  reproduced  at  this  time.  IS  Stat,  at  1 
After  tlie  Indian  title  was  extinguisl 
ie  treatj'  ceiling  the  neutral  lands  to  th( 
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ed  States,  and  before  tlie  supplemental  treaty 
was  concluded,  many  settlers,  it  is  claimed,  in- 
duding  the  appellant,  went  on  these  lands  for 
the  purpose  of  settlement.  They  took,  and  have 
oontinued,  possession  for  the  purpose  of  com- 
plying with  and  procuring  titles  under  the  pre- 
emption laws  passed  by  Congress,  but  the  local 
land-ofiices  were  not  open  to  them,  and  of 
coarse  they  were  denied  the  opportunity  to 
make  proof  and  payment.  Instead  of  that,  pat- 
«nta  of  the  lands,  not  belonging  to  actual  set- 
tiers,  were  issued  to  the  appellee,  and  it  is  ad- 
mitted by  the  appellant  thstt  the  patent  of  Oc- 
tober 31,  1868,  covers  the  land  in  controversy, 
and  that  he,  the  appellant,  is  not  entitled  to 
relief  if  that  patent  gives  to  the  appellee  a 
valid  title. 

Precisely  the  same  objections  were  made  to 
the  treaty  ceding  back  the  neutral  lands  to  the 
United  States,  and  to  the  supplemental  treaty, 
as  were  taken  to  the  prior  treaty  under  which 
the  United  States  covenanted  to  convey  the 
neutral  lands  to  the  Cherokee  Nation,  and  they 
must  be  overruled  for  the  reasons  given  for 
oremiling  the  objections  to  the  prior  treaty. 

Acts  of  Congress  were  subsequently  passed 
recognizing  the  treaty  ceding  back  the  lands  to 
the  United  States,  and  the  supplemental  treafy 
ks  valid,  and  making  appropriations  to  carry 
the  same  into  effect.  15  Stat,  at  L.  222;  12 
Stat,  at  L.  793;  10  Stat,  at  L.  283;  16  Stat,  at 
L.  350 ;  5  Stat,  at  L.  73. 

Some  other  objections  of  a  purely  technical 
character  are  made  by  the  appellant  to  the  title 
of  the  appellee,  but  Uiese  are  satisfactorily  an- 
swered in  the  printed  argument  filed  in  the 
oase  by  the  latter  party,  and  are  accordingly 
overruled.  Atty,  Cfen.  ▼.  Deerfield  Bridge  Co. 
105  Mass.  9. 

Viewed  in  any  light,  the  court  is  of  the  opin- 
253*]  ion  that  the  *title  to  the  land  in  con- 
troversy is  in  the  appellee,  and  that  there  is  no 
error  in  the  record. 

Apply  the  principles  adopted  in  this  case  and 
the  reasons  given  in  support  of  the  same,  to  the 
case  of  Warner  v.  Joy,  No.  327  on  the  calendar, 
ud  it  is  clear  that  the  decree  in  that  case  must 
lUo  be  affirmed,  as  the  pleadings  are  substan- 
tiaUy  the  same  as  in  the  case  just  decided,  and 
the  stipiilation  of  the  parties  is  that  the  court 
may  take  and  determine  the  demurrer  filed 
opon  the  agreements  made  in  that  case,  and 
without  further  argument. 

Decree  affirmed  in  each  of  these  two  cases. 


WELMAM  H.  WARNER,  Plff.  in  Err.. 

V. 

JAMES  F.  JOY.  y 

CSee  8.  C.  17  Wall.  253,  Note.) 

Eclden  V.  Joy,  ante,  p.  623,  follotced— Cherokee 
treaty  valid — title  thereunder,  good. 

The  questions  in  this  case  are  the  same  as  In 
Holden  V.  J07,  ante,  p.  523.  and  this  case  Is  con- 
trolled liy  the  rules  of  decision  established  in  that 
ate. 

The  treaty  between  the  United  States  and  the 
^erotcee  Indians,  conclucled  July  19,  1866,  is  not 
i»  riolation  of  the  Constitution,  which  gives  to 
f'iagresB  the  power  to  dispose  of  property  belong- 
lar  to  tbe  United  States,  but  is  valid. 

The  sale  to  Joy  in  pursuance  of  the  treaty  with 
tbe  Cherokeea  is  not  void  because  the  conditions 
ud  requirements  of  tbe  treaty  were  not  complied 
with  In  sach  sale,  but  his  title  is  good. 


17  Wau^ 


£No.  328.] 

U.  S.,  Book  21. 


Argued  Apr.  16,  17,  1872.    Decided  Nov.  18, 

1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
The  case  is  stated  by  the  coiu't. 
Messrs.  William  8.  Rockwell,  ^XTnu  Iaw- 
renoe  and  B.  F.  Butler,  for  plaintiff  in  error. 
Messrs.  W.  P.  Hall  and  B.  B.  CnrtiSy  for 
defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Joy,  the  plaintiff,  alleged  that  he  was  the 
owner  in  fee  of  the  land  and  tenements  de- 
scribed in  the  declaration,  and  that  the  defend- 
ant,  Warner,  unlawfully  keeps  him  out  of  the 
possession  of  the  same,  and  he  asks  judgment 
for  the  recovery  of  the  possession  of  the  prem- 
ises and  for  his  costs. 

Service  was  made  and  the  defendant  ap- 
peared and  filed  an  answer  setting  up  two  de- 
fenses: 1.  That  the  plaintiff  is  not  the  owner  of 
the  premises,  as  is  alleged  in  the  declaration. 
2.  He  admits  that  the  land  was  patented  by  the 
United  States  to  the  plaintiff;  that  he,  the 
plaintiff,  conveyed  the  same  to  a  certain  rail- 
road company ;  and  that  the  said  railroad  com- 
pany subsequently  conveyed  the  premises  to  the 
plaintiffs,  and  that  the  patents  and  convey- 
ances were  in  due  form  of  law;  but  he  avers 
that  the  patent  was  issued  by  virtue  of  a  pre- 
tended treaty  between  the  United  States  and 
the  Cherokee  Indians,  concluded  July  19,  1866, 
and  he  alleges  that  the  treaty  was  void,  as  it 
attempted  to  ccmvey  said  land  for  the  reason 
that,  m  seeking  to  alienate  the  land  in  ques- 
tion, it  is  in  violation  of  the  Constitution, 
which  gives  to  Congress  the  power  to  dispose  of 
that  territory  or  other  property  belonging  to 
the  United  States. 

Ue  also  avers  that  the  pretended  sale  at- 
tempted to  be  made  to  the  plaintiff  in  pursu- 
ance of  the  alleged  treaty  with  the  Cherokee 
Indians  was  also  void,  because  the  conditions 
and  requirements  of  the  so-called  treaty  were 
not  complied  with  in  the  pretended  sale.  3. 
That  the  land,  being  a  part  of  the  Cherdcee 
neutral  lands,  became  a  part  of  the  public  do- 
main by  virtue  of  the  abandonment  by  the  Che- 
rokees  of  their  right  of  occupancy,  long  an- 
terior to  the  execution  of  said  pretended  treaty. 
4.  That  he  settled  on  the  land  on  the  5th  of  No- 
vember, 1860^  in  good  faith  as  a  pre-emption 
claimant,  and  that  he  is  entitled  to  the  benefits 
of  the  pre-emption  laws;  that  he  ha^  sought  to 
file  his  declaratory  statement  under  the  pre- 
emption act,  with  the  register  and  receiver  of 
the  proper  local  land  office,  but  that  they  re- 
fused to  receive  the  statement. 

Subsequently,  the  plaintiff  demurred  to  the 
second  defense,  and  showed  tbe  following 
causes:  1.  That  the  facts  alleged  are  not  suffi- 
cient to  constitute  a  defense  to  the  declaration. 
2.  That  the  facts  stated  do  not  constitute  a  de- 
fense in  law  to  the  plaintiff's  cause  of  action.  3. 
That  the  facts  stated,  if  any  defense,  constitute 
an  equitable  and  not  a  legal  defense  to  the 
action. 

Both  parties  afterwards  came  and  filed  a 
stipulation  waiving  a  jury,  and  consented  that 
the  issues  in  the  case  should  be  tried  by  the 
court.  They  also  agreed  that  the  issues  should 
be  tried  upon  the  agreed  statement  of  facts. 
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filed  in  th%  »«e  and  made  a  part  of  the  record. 
It  appears  by  the  agreed  statement  that  the 
questions  presented  for  decision  are,  in  all  re- 
spects, the  same  as  those  presented  and  decided 
in  the  case  of  Holden  v.  Joy,  ante,  523,  in 
which  the  opinion  of  the  court  has  just  been  de- 
livered, and  of  course  the  case  is  controlled  by 
the  rules  of  decision  established  in  that  case. 
Joy  makes  the  same  response  in  this  case  to  the 
claim  of  the  defendant  that  he  made  to  that, 
and  the  court  without  hesitation  decides  that 
the  title  of  the  plaintiff  is  complete,  and  that 
he  is  entitled  to  judgment  for  the  recovery  of 
the  possession  of  the  premises  in  controversy. 
Judgment  affirmed. 


168*] 


♦UNITED  STATES,  Plff., 

V. 

ISAAC  N.  COOK. 


(See  S.  C.  17  Wall.  168-182.) 

Exception  in  statute,  when  must  he  pleaded  in 
indictment — when  by  aooused — demurrer. 

1.  Where  a  statute  defining  an  offense  contains 
an  exception,  in  the  enacting  clause  of  the  stat- 
ute, which  is  so  incorporated  with  the  language  de- 
fining the  offense  that  the  ingredients  of  the  of- 
fense cannot  be  accurately  and  clearly  described 
if  the  exception  is  omitted,  an  indictment  founded 
upon  the  statute  must  allege  enough  to  show  that 
the  accused  is  not  within  the  exception. 

2.  Where  the  exception  is  not  incorporated  with 
the  clause  defining  the  offense,  nor  connected  with 
it  in  any  manner  by  words  of  reference,  it  is  not  a 
constituent  part  of  the  offense,  but  is  a  matter  of 
defense,  and  must  be  pleaded  or  given  in  evidence 
by  the  accused. 

3.  Defendant  cannot,  by  demurrer,  set  up  the 
statute  of  limitations  as  a  defense,  where  the  act 
defining  the  offense  contains  neither  an  exception 
nor  a  proviso  of  any  kind. 

4.  The  32d  section  of  the  crimes  act  enacts. the 
only  statute  of  limitation  applicable  to  the  of- 
fense of  embezzlement  by  a  puolic  officer,  but  the 
defendant  cannot  avail  himself  of  it  under  a  ae- 
murrer  to  the  indictment. 

[No.  58.] 
Argued  Nov.  19,  1872.    Decided  Deo.  9,  1872. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 

This  case  arose  upon  an  indictment  in  the 
court  below  against  the  defendant,  for  embez- 
zling funds  of  the  United  States.  The  court, 
being  equally  divided  in  opinion,  certified  the 
case  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Oeo.  H.  Willia^n^,  Atty.  Oen.  and 
C.  H.  Hill,  Asst.  Atty.  Oen.,  for  plaintiff: 

The  general  rule  of  law  is  unquestionable, 
that  while  an  indictment  must  charge  the  of- 
fense to  have  been  committed  at  a  time  certain, 
yet  the  time  charged  in  the  indictment  is  im- 
material, and  the  government  may  prove  it  to 
have  been  committed  at  any  other  time  not 
barred  by  any  statute  of  limitations. 

2  Hawk.  ch.  46,  §  32;  1  Hale,  P.  C.  361;  1 
Archb.  Crim.  Pr.  &  PI.  7th  Am.  ed.  278,  and 
cases  cited;  2  Gabb.  Cr.  L.  399. 

The  fact  that  an  indictment  charges  the  of- 
fense to  have  been  committed  antecedent  to  the 
time  within  which,  by  statute,  a  prosecution 
for  the  same  can  be  brought,  is  not  a  suflScient 

'  -  -  -  _^ 

NOTH. — Necessitp  of  negatlvinff  exception  in  in- 
diotmeHt  for  statutory  crime- see  note,  9  L.  R.  A. 
858. 
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reason  for  quashing  the  indictment,  for  arrest- 
ing judgment,  or  for  discharging  the  defendant 
on  habeas  corpus  after  judgment. 

U.  iS.  y.  White,  5  Cranch  ( C.  C. )  38 ;  Stat€  ▼. 
Howard,  15  Rich.  (S.  C.)  274;  People  v.  Van 
Santvoord,  9  Cow.  655;  State  v.  Bowling,  10 
Humph.  52 ;  Johnson  v.  U.  8.  3  McLean,  89. 

From  these  authorities  it  follows,  necessa- 
rily, that,  although  as  charged  in  the  indict- 
ment, the  offense  is  tarred  by  a  statute  of 
limitations,  yet  the  indictment,  nevertheless, 
charges  au  offense,  and  the  defendant  may  be 
convicted  and  punished  under  it.  Ang.  lim. 
§  285,  and  cases  cited. 

Tlie  only  distinction  between  civil  and  crimi- 
nal cases  is,  that  in  civil  cases  the  def^idant 
must  plead  the  statute  in  order  to  take  advan- 
tage of  it;  while  in  criminal  cases  the  objection 
may  be  raised  under  the  general  issue. 

None  of  the  authorities,  usually  cited  as 
holding  the  contrary  doctrine,  apply  to  the 
present  case. 

The  cases  of  U.  S.  v.  Watkins,  3  Cranch,  C. 
C.  441,  et  seq.;  State  v.  Bryan,  19  La.  Ann. 
435,  are  unsatisfactory  and  not  reconcilable 
with  those  heretofore  cited. 

The  second  question  certified,  the  counsel  for 
the  government  will  submit  to  the  court  with- 
out argument.  See,  Parsons  v.  Hunter,  2  Sum. 
419. 

Messrs.  H.  H.  Huater,  and  Kebler  d  Whit- 
man, for  defendant: 

In  the  case  of  Sturgis  v.  Burton,  8  Ohio  St. 
220,  it  is  said:  "Where  the  cause  of  action  ap- 
pears upon  the  face  of  the  petition  to  be  barred, 
there  is  in  law  no  cause  of  action  alleged;  and 
in  analogy  with  the  practice  in  chancery,  we 
see  no  objection  in  such  case  to  the  defendant 
interposing  a  demurrer  under  the  Code.  He 
may  either  demur  in  such  case,  or  answer  by 
setting  up  the  bar." 

There  surely  need  not  be  any  delicacy  or  hes- 
itation about  requiring  the  prosecution,  prima 
facie,  to  bring  itself  by  proper  allegations  with- 
in the  law,  so  far  as  to  show  a  prima  facie  case 
of  crime,  legally  punishable  under  the  law.  On 
this  subject  we  desire  to  refer  the  court  to.  Van 
Sant.  PI.  (2d  ed.)  688;  Whart.  Am.  Cr.  L.  450 
(top) ;  Com.  V.  Ruffner,  28  Pa.  259;  People  v. 
Miller,  12  Cal.  291 ;  People  v.  Van  Santvoord,  ^ 
Cow.  656;  McLane  v.  State,  4  Ga.  336;  State  v. 
Robinson,  9  Fost.  274;  Johnson  v.  U.  8.  3  Mc- 
Lean, 89;  U.  8.  V.  Ballard,  3  McLean,  469;  U. 
8.  v.  Paul,  6  Pet.  141;  U.  S.  v.  Watkins,  S 
Cranch,  C.  C.  441 ;  U.  8.  v.  White,  6  Cranch,  C. 
C.  73;  U,  8.  V.  Stowell,  2  Curt.  163. 

Mr.  Justice  Cliiford  delivered  the  opinion 
of  the  court: 

Officers  and  other  persons  charged  with  the 
safe  keeping,  transfer  and  disbursements  of  the 
public  moneys,  are  required  by  an  act  of  Con- 
gress to  keep  an  accurate  entry  of  each  sum  re- 
ceived, and  of  each  payment  or  transfer;  and 
the  16th  section  of  the  same  act  provides  that 
if  any  one  of  the  said  officers  shall  convert  to 
his  own  use,  in  any  way  whatever,  any  portion 
of  the  public  moneys,  intrusted  to  him  for  safe 
keeping,  disbursement,  or  transfer,  or  for  any 
other  purpose,  every  such  act  shall  be  deemed 
and  adjudged  to  be  embezzlement  of  so  much  of 
the  pi&lic  moneys  as  *  shall  be  thus  [•172 
taken  and  converted,  which  is  tncrein  declared 
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to  be  a  felony ;  and  the  same  section  also  pro- 
Tides,  that  all  persons  advising  or  participat- 
ing in  such  act,  being  convicted  thereof  before 
any  coun  of  the  United  States  of  competent 
jurisdiction,  shall  be  punished  as  therein  pro- 
vided.   9  Stat,  at  L.  63. 

Founded  on  that  provision,  the  indictment  in 
this  case  contained  six  coimts,  charging  that 
the  defendant,  as  paymaster  in  the  aimy,  had 
in  bis  custody  for  safe  keeping  and  disburse- 
noent,  a  large  sum  of  public  money,  intrusted  to 
him  in  his  official  character  as  an  additional 
paymaster  in  the  army,  and  that  he,  <m  the  re- 
bpective  days  therein  alleged,  did  unlawfully, 
Imowingly,  and  feloniously  embezzle  and  con- 
vert the  same  to  his  own  use.  Such  conversion 
is  alleged  in  the  first  count,  on  the  1st  of  May, 
1862;  in  the  second  on  the  6th  of  July;  in  the 
third  on  the  16th  of  October;  in  the  fourth  on 
the  12th  of  September;  in  the  fifth  on  the  20th 
of  S^yfcember;  and  in  the  sixth  on  the  15th  of 
November,  all  in  the  same  year.  Service  was 
made,  and  the  defendant  appeared  and  demur- 
red to  the  first  five  counts,  showing  for  cause, 
that  it  appears  on  the  face  of  the  indictment, 
and  by  tne  allegations  of  the  said  several 
counts,  that  the  crime  charged  against  him  was 
oonmiitted  more  than  two  years  before  the  in- 
dictment was  found,  and  filed  in  court. 

Three  questions  were  presented  by  the  de- 
murrer for  the  decision  of  the  court,  upon 
which  the  opinions  of  the  judges  were  opposed, 
in  substance  and  effect  as  follows:  (1) 
Whether  it  was  competent  for  the  defendant  to 
take  exception,  by  demurrer,  to  the  sufficiency 
of  the  first  Rye  counts  of  the  indictment  for  the 
causes  assigned.  (2)  Whether  the  said  five 
counts,  or  either  of  them,  allege  or  charge,  upon 
their  face,  any  crime  or  ofifense  against  the  de- 
fendant for  which  he  is  liable  in  law  to  be  put 
upon  trial,  convicted,  and  punished.  Both  of 
those  questions  are  presented  in  the  record  as 
one,  but  inasmuch  as  the  answers  to  them  must 
be  different,  it  is  more  ccmvenient  to  divide  the 
question  into  two  parts.  (3)  Whether  the  32d 
173*]  section  of  the  crimes  "act  applies  to 
the  case,  and  limits  the  time  within  which  an 
indictment  must  be  found  for  such  an  offense. 
1  Stat,  at  L.  119. 

Forgery  of  public  securities  was  made  a  cap- 
ital felony  by  that  act,  as  well  as  treason, 
piracy,  and  murder,  and  the  32d  section  of  the 
act  provides  that  no  person  shall  be  prosecuted, 
tried  or  punished  for  treason  or  other  capital 
fdony,  willful  murder  or  forgery  excepted,  un- 
less the  indictment  for  the  same  shall  be  found 
by  the  grand  jury  within  three  years  next  after 
the  treason  or  capital  offense  shall  be  done  or 
committed.    1  Stat,  at  L.  119. 

Provision  is  also  made  by  the  succeeding 
dause  of  the  same  section,  that  no  person  shall 
be  prosecuted,  tried,  or  punished  for  any  of- 
ienae  not  capital,  unless  the  indictment  for  the 
same  shall  be  found  within  two  years  from  the 
time  of  committing  the  offense.  Fines  and  pen- 
alties, under  any  penal  statute,  were  also  in- 
doded  in  the  same  limitation,  but  that  part  of 
the  clause  having  been  superseded  by  a  subse- 
quent enactment,  it  is  omitted.  5  Stat,  at  L. 
322;  BtimpBon  v.  Pond,  2  Curt.  502. 

Appended  to  the  32d  section,  enacting  the 
limitation  under  consideration,  is  the  following 
proviso:  Provided,  that  nothing  herein  con- 
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tained  shall  extend  to  any  person  or  persooB 
fleeing  from  iustioe.    1  Stat,  at  L.  119. 

Where  a  statute  defining  an  offense  oontaina 
an  exception,  in  the  enacting  clause  of  the  sta^ 
ute,  which  is  so  incorporated  with  the  language 
defining  the  offense  that  the  ingredients  of  toe 
offense  cannot  be  accurately  and  clearly  de- 
scribed if  the  exception  is  omitted,  the  rules  of 
^ood  pleading  require  that  an  indictment 
founded  upon  the  statute  must  all^e  enough  to 
show  that  the  accused  is  not  within  the  excep- 
tion ;  but  if  the  language  of  the  section  defining 
the  offense  is  so  entirely  separable  from  the  ex- 
ception that  the  ingredients  constituting  the 
offense  may  be  accurately  and  clearly  defined 
without  any  reference  to  the  exception,  the 
pleader  may  safely  omit  any  such  reference,  as 
the  matter  contained  *in  the  exception  [*174 
is  matter  of  defense  and  must  be  shown  by  the 
accused.  Bieel  v.  Smith,  1  Bam.  &  Aid.  99; 
Arch.  Cr.  PI.  15th  ed.  54. 

Offenses  created  by  statute,  as  well  as  of- 
fenses at  common  law,  must  be  accurately  and 
clearly  described  in  an  indictment^  and  if  they 
cannot  be,  in  any  case,  without  an  allegation 
that  the  accused  is  not  within  an  exception 
contained  in  the  statute  defining  the  offense,  it 
is  clear  that  no  indictment  founded  upon  the 
statute  can  be  a  good  one  wnich  does  not  oon- 
lain  such  an  allegation,  as  it  is  universally 
true  that  no  indictment  is  sufficient  if  it  does 
not  accurately  and  clearly  allege  all  the  in- 
^edients  of  which  the  offense  is  composed. 
Reo)  V.  Mason^  2  T.  R.  581. 

With  rare  exceptions,  offenses  consist  of 
more  than  one  ingredient,  and  in  some  cases  of 
many,  and  the  ri3e  is  universal  that  every  in- 
gredient of  which  the  offense  is  composed  must 
be  accurately  and  clearly  alleged  m  the  indict- 
ment, or  the  indictment  will  be  bad,  and  may 
be  quashed  on  motion,  or  the  judgment  may  be 
arrested,  or  be  reversed  on  error.  Arch.  Cr.  PI. 
Cases,  15th  ed.  54. 

Text  writers  and  courts  of  justice  have  some- 
times said,  that  if  the  exception  is  in  the  enact- 
ing clause,  the  party  pleading  must  show  that 
the  accused  is  not  within  the  exception,  but 
where  the  exception  is  in  a  subsequent  section 
or  statute,  that  the  matter  contained  in  the 
exception  is  matter  of  defense  and  must  be 
shown  by  the  accused.  Undoubtedly  that  rule 
will  frequently  hold  ^ood,  and  in  many  cases 
prove  to  be  a  safe  guide  in  pleading,  but  it  is 
clear  that  it  is  not  a  universal  criterion,  as  the 
words  of  the  statute  defining  the  offense  may 
be  so  entirely  separable  from  the  exception  that 
all  the  ingredients  constituting  the  offense  may 
be  accurately  and  clearly  alleged  without  any 
reference  to  the  exception.  Com.  v.  Hart,  11 
Cush.  132. 

Cases  have  also  arisen,  and  others  may  read- 
ily be  supposed,  *where  the  exception,  [♦ITS 
though  in  a  subsequent  clause  or  section,  or 
even  in  a  subsequent  statute,  is,  nevertheless, 
clothed  in  such  language,  and  is  so  incorpo- 
rated as  an  amendment  with  the  words  ante- 
cedently employed  to  define  the  offense,  that  it 
would  be  impossible  to  frame  the  actual  statu- 
tory charge  m  the  form  of  an  indictment  with 
accuracy,  and  the  required  certainty,  without 
an  allegation  showing  that  the  accused  was  not 
within  the  exception  contained  in  the  subse- 
quent clause,  section  or  statute.     Obviously 
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Is  not  denied ;  and  inajsmuch  as  tbe  ofTense  is 
vbII  alleged  in  each  of  the  counts  to  which  the 
demurrer  applies,  it  is  difficult  to  see  upon  what 
ground  it  can  be  contended  that  the  defendant 
may,  by  demurrer,  set  up  the  statute  of  limi- 
tations as  a  defense,  it  appearing  beyond  all 
doubt  that  the  act  defining  the  ofTense  contains 
neither  an  exception  nor  a  pre*  iso  of  any  kind. 

Tested  by  the  principles  herein  suggested,  it 
is  quite  clear  that  such  a  theory  cannot  be  sup- 
ported; but  it  must  Ite  admitted  that  decided 
cases  are  referred  to  which  not  only  countenance 
that  view,  but  adjudge  it  to  be  correct.  Some 
of  the  cases,  however,  admit  that  the  judgment 
cannot  be  arrested  for  such  a  defect,  if  it  ap- 
pears that  the  statute  of  limitations  contains 
any  exception,  as  the  presumption  in  that  state 
of  the  case  would  be  that  evidence  was  intro- 
duced at  the  trial  which  brought  the  defendant 
within  some  one  of  the  exceptions.  State  v. 
Hobhs,  39  Me.  212;  People  v.  Van  Santvoord, 
9  Cow.  660;  State  v.  Rust,  8  Bladcf.  195. 

Obviously  the  supposed  error,  if  it  be  one, 
could  not  be  corrected  by  a  motion  in  arrest, 
for  the  reason  suggested  in  those  cases,  and  it 
is  quite  as  difficult  to  understand  the  reason  of 
tbe  rule  which  affirms  that  a  demurrer  will 
nrork  any  sudi  result  as  it  cannot  be  admitted 
that  a  demurrer  is  a  proper  pleading  where  it 
will  have  the  effect  to  shut  out  evidence  prop- 
tr\j  admissible  under  the  general  issue  to 
179  •]  "rebut  the  presumption  of  the  sup- 
posed defect  it  was  filed  to  correct. 

Suppose  that  is  so,  then  it  clearly  follows 
that  the  demurrer  ought  not  to  be  sustained  in 
this  case,  as  the  statute  of  limitations  in  ques- 
tion contains  an  exception,  and  it  may  be  that 
the  prosecutor,  if  the  defendant  is  put  to  trial 
under  the  general  issue,  will  be  able  to  intro- 
duce evidence  to  show  that  he,  the  defendant, 
is  within  that  exception.  Although  the  reasons 
given  for  that  conclusion  appear  to  be  persua- 
sive and  convincing,  still  it  is  true  that  there 
are  decided  cases  which  support  the  opposite 
rule  and  which  affirm  that  tne  prosecutor  must 
so  frame  the  indictment  as  to  bring  the  ofTense 
within  the  period  specified  in  the  sUitute  of  lim- 
itations, or  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  error.  State  v. 
Bryan,  19  La.  Ann.  435 ;  United  States  v.  Wat- 
kins,  3  Cranch,  C.  C.  650 ;  People  v.  Miller,  12 
Cal.  294 ;  McLane  v.  State,  4  Ga.  340. 

Sometimes  it  is  argued  that  the  case  of  Com. 
V.  Ruffner,  28  Pa.  St.  260,  and  Hatwood  v. 
State,  18  Ind.  492,  adopt  the  same  rule,  but  it 
is  clear  that  neither  of  those  cases  supports  any 
such  proposition.  Instead  of  that  they  both 
decide  that  it  is  not  necessary  to  plead  the  stat- 
ute of  limitations  in  criminal  cases;  that  the 
defendant  may  give  it  in  evidence  under  the 
general  issue,  which  undoubtedly  is  correct,  as 
it  afl'ords  the  prosecutor  an  opportunity,  where 
the  statute  contains  exceptions,  to  introduce 
rebutting  evidence  and  bring  the  defendant 
within  one  of  the  exceptions. 

Accused  persons  may  avail  themselves  of  the 
statute  of  limitations  by  special  plea  or  by  evi- 
dence under  the  general  issue,  but  courts  of 
justice,  if  tlie  statute  contains  exceptions,  will 
not  quash  an  indictment  because  it  appears  up- 
on its  face  that  it  was  not  found  within  the 
period  prescribed  in  the  limitation,  as  such  a 
proceeding  would  deprive  the  prosecutor  of  the 
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right  to  reply  or  give  evidence,  as  the  case  may 
be,  that  the  defendant  fied  from  justice  and 
was  within  "the  exception.  United  [♦180 
States  V.  White,  6  Cranch,  C.  C.  60;  State  ▼. 
Howard,  15  Rich.  (S.  C.)  282.  Nor  is  it  ad- 
mitted that  any  different  rule  would  aj^ply 
in  the  case  even  if  the  statute  of  limitaiions 
did  not  contain  any  exception,  as  time  is  not 
of  the  essence  of  the  offense;  and  also  for  the 
reason  that  the  effect  of  the  demurrer,  if  sus- 
tained, would  be  to  preclude  the  prosecutor 
from  giving  evidence,  as  he  would  have  a  right 
to  do^  under  the  general  issue,  to  show  that  the 
offense  was  committed  wjthin  two  years  next 
before  the  indictment  was  found  and  filed. 

Examples  are  given  by  commentators  which 
serve  to  illustrate  the  general  doctrine  even 
better  than  some  judicial  opinions.  No  mariner, 
it  was  enacted,  who  was  serving  on  board  any 
privateer  employed  in  certain  British  Colonies, 
should  be  liable  to  be  impressed  unless  it  ap- 
peared that  he  had  previously  deserted  from  an 
English  ship  of  ^var ;  and  the  act  provided  that 
any  officer  who  should  impress  such  a  mariner 
should  be  liable  to  a  penalty  of  $50.  Judg- 
ment was  arrested  in  an  action  brought  for  the 
penalty  there  imposed,  because  the  declaration 
did  not  allege  that  the  mariner  had  not  pre- 
viously deserted,  as  that  circumstance  entered 
into  the  very  description  of  the  offense  and  con- 
stituted a  part  of  the  transaction  made  penal 
by  the  statute.  Spiers  ▼.  Parker,  1  T.  R.  141. 

Labor  and  traveling  on  the  Lord's  day,  ex- 
cept from  necessity  and  charity,  are  forbidden 
in  some  stetes  by  stetute,  which  also  furnishes 
an  example  where  the  exception  is  a  constit- 
uent part  of  the  offense,  as  it  is  not  labor  and 
traveling  merely,  which  are  prohibited,  but  un- 
necessary labor  and  traveling,  or  labor  and 
traveling  not  required  for  charityft  State  ▼. 
Barker,  18  Vt.  195. 

Inn-keepers  are  also  prohibited  by  stetute,  in 
some  jurisdictions,  te  entertein  on  the  Lord's 
day  persons,  not  lodeers  in  the  inn,  if  resident 
in  the  town  where  the  inn  is  kept,  and  an  in- 
dictment founded  on  that  stetute  was  held  te 
be  bad,  because  it  did  not  aver  that  the  persons 
entertained  *were  not  lodgers,  as  it  is  [*1S1 
clear  that  that  circumstence  was  an  ingredimt 
of  the  offense.  Com,  v.  Tuck,  20  Pick.  361. 

So  an  English  stetute  made  it  penal  for  any 
person,  not  employed  in  the  pubtic  mint,  to 
make  or  mend  any  instrument  used  for  coining, 
and  it  was  held  that  the  indictment  must  nega- 
tive the  want  of  authority,  as  that  clause  was 
a  part  of  the  description  of  the  offense.  1  East, 
P.  C.  167 ;  2  Lead.  Cr.  Cas.  2d  ed.  9. 

Equally  instructive  examples  are  also  given 
by  commentetors,  te  show  that  nothing  of  the 
kind  is  required  where  the  exception  is  not  in- 
corporated with  the  clause  defining  the  offense, 
nor  connected  with  it  in  any  manner  by  words 
of  reference,  as  in  such  cases  it  is  not  a  con- 
stituent part  of  the  offense,  but  is  a  matter  of 
defense  and  must  be  pleaded  or  given  in  evi- 
dence by  the  accused.  1  Bish.  Cr.  Proc.  2d  ed. 
§§  405,  632,  635,  639 ;  Steel  v.  Smith,  1  Bam. 
&  Aid.  90 ;  Stale  v.  Abbey,  29  Vt.  66;  1  Am.  Cr. 
Law,  6th  ed.  §§  378,  379;  1  Wat.  Arch.  Cr. 
Pr.  ed.  1860,  287 ;  Rex  v.  Pearce,  Russ.  &  Ry. 
174;  Rex  v.  Robinson,  Russ.  &  Ry.  221;  Rea 
V.  Baxter,  2  East,  P.  C.  781 ;  S.  C.  2  Leadi,  0. 
C.  4th  ed.  578 ;  1  Gabbett,  Cr.  L.  283. 

641 


Dec.  T] 

tmovc  the  furniture  i 
be  deprived  of  the  us 
lad  bought  and  paid 
1  his  familj  should  i 
Hjig  this  furniture 
□d  his  family  ahoultj 
,  leaving  the  Massefs 
,  and  thus  break  up 
ixisted  for  eighteen  ;< 
ithinK  so  unreasonab 
.  I  Brod.  4.  B.  50«i 
St.  224. 

effect  of  leaving  pera 
n  of  vendor  after  sale, 
om  an  etirlf  period; 
ig  such  possesaion  coi 
1;  the  other  and  more 
;h  possession  to  be  b 
luaceptible  of  explana 
1  to  be  effected  by  the 
establish  the  strict  nil 
wurtB  of  that  atate. 

leliverjr  or  change  of 
left,  as  before,  to  de; 
tances  of  the  case,  sue 
roperty  and  of  the  pai 

at  ccHiBtitut«  deliveiy 
are  authorities  undei 
ag  into  operation  unt 
I  that  there  was  not  i 
I  posses  si  ;>n.  As  to  ' 
a  delivery  and  ehang 
!  property  or  parties 

U,  7  Taunt.  149;  Im. 
!18;  Arciter  v.  Huhbe 
Hopkins,  3  Cow.  186, 
>.l,  6  Boa.  634;  Bar 
>.;  Funk  \.  stoats,  2J 
McLaughlin,  3  Mon. 
im,  7  Mon.  B9;  Hutc 
32;  Clayton  v.  Broutr 
)oU,  29  Cat.  566;  Bta 

Hitohoook,    Qeorge 
'laj/er,  for  appellee: 
void  as  agalnat  the  c 
bankrupt,  under  R.  S. 
a,  eh.  107,  p.  440. 
;  of  Missouri,  in  acmi 
leld  that  it  necesaarilj 
t  the  vendor,  the  po 
ely  in  the  vendee,  the 
leing  that  "Althougb 
•  the  word  'eiclusivf 
t,  and  it  is  obvioual} 
to  plain  intention." 
rg,  42  Mo.  439;  Blai 
'.$tem  V.  Hcrriford,  44 
in,  4fi  Mo.  521. 
e  judicial  notice  of  ani 

an,  3  Pet.  270;   Enni 

bound  bj  the  conatnit 
)urt  of  Misaouri  has  g 
erpretation  bccomea  a 

Wall.  433.  1,3  I-  ed. 
I  Wall.  197,  IS  I.,,  ed. 
heat.  301;  also  cases  < 


1871 


£x  Pabte  WAfiMOtrTM. 


64-^7 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  statute  of  frauds  of  Missouri  declares 
that  every  sale,  by  a  vendor,  of  goods  and  chat- 
tels in  his  possession  or  under  his  control,  un- 
less accompanied  by  delivery  within  a  reason- 
able time,  regard  being  had  to  the  situatlcm  of 
the  property,  and  followed  by  an  actual  and 
eontinued  change  of  possession,  shall  be  held  to 
he  fraudulent  and  void,  as  against  the  credi- 
tors of  the  vendor  or  subsequent  purchasers  in 
good  faith.  The  sale  of  Downing  to  Mrs.  Mas- 
sey  was,  within  the  terms  of  the  statute,  fraud- 
Qknt  and  void  as  against  his  creditors.  It  was 
not  accompanied  by  any  delivery  of  the  proper- 
ty, and  was  not  followed  by  any  change  of  pos- 
Fesaion.  The  property  consisted  of  furniture 
used  in  a  house  occupied  jointly  by  himself  and 
his  vendee  and  her  husband,  and  it  remained  in 
the  same  condition,  and  was  used  by  all  three 
precisely  in  the  same  manner  after  the  sale  as 
354*]  previously.  There  was  no  outward  "sign 
manifested,  nor  indicia  exhibited,  nor  notice 
given,  which  could  apprise  the  community  of 
any  change  of  ownership.  The  object  of  the 
statute  is  to  prevent  parties  from  being  misled 
by  apparent  ownership  of  property  where  real 
ownership  does  not  exist,  but  where  a  secret 
transfer  has  been  made  to  another.  This  object 
would  be  defeated  if  a  sale  like  the  present 
one  could  be  upheld.  In  the  case  of  Claflin  v. 
Rosenberg,  42  Mo.  439,  where  the  vendor  had 
become  the  clerk  of  the  purchaser,  the  supreme 
court  of  Missouri  held  that  the  possession 
which  the  purchaser  was  required  to  take  of  the 
prcmerty  sold,  in  order  to  render  the  sale  valid 
under  the  statute,  must  be  open,  notorious  and 
unequivocal,  such  as  would  inform  the  public, 
or  those  who  were  accustomed  to  deal  with  the 
party,  that  the  property  had  changed  hands, 
and  that  the  title  had  passed  from  the  vendor 
to  the  purchaser ;  observing,  at  the  same  time, 
that  possession  of  this  kind  excluded  the  idea  of 
a  joint  or  concurrent  possession  with  the  ven- 
dor. The  statute  being  a  local  one,  applying 
only  to  sales  in  Missouri,  this  court  will  follow 
the  construction  given  to  it  by  the  highest  court 
of  the  state. 

The  assignee  of  Downing's  estate  was  author- 
ized, by  the  express  terms  of  the  14th  section 
of  the  bankrupt  act  ( 14  Stat,  at  L.  439) ,  to  pur- 
sue  the  property  thus  attempted  to  be  trans- 
ferred, and,  as  auxiliary  to  its  recovery,  to  ask 
that*  the  sale  of  the  bankrupt  be  annulled. 

Decree  affirmed. 


Ex  parte  In  the  Matter  of  HENRY  C.  WAR- 
MOUTH,  Petitioner. 

(See   8.   C.   17   Wall.   64-67.) 
Appeal   in    special    proceedings — prohibition. 

1.  From  a  final  decree  rendered  in  the  circuit 
covt  in  proceedings  under  the  act  of  1870,  to  en- 
force rignts  of  citizens  to  vote,  an  appeal  will  He 
to  this  court. 

2.  This  court  has  no  Jurisdiction  in  such  case  to 
iHoe  a  writ  of  prohibition  until  an  appeal  is  taken. 

[No.  8.     Orig.] 

Iryued  Deo,  12,  1812.    Decided  Dec.  16,  1872 
17  Wall. 


THE  petition  of  Heniy  C.  Warraouth,  Got- 
emor  of  the  state  of  Louisiana,  with  re- 
spect, represents: 

That  your  petitioner  is,  and  has  been,  since 
the  year  1868,  governor  of  said  state  of  Louisi- 
ana, du]y  elected,  qualified,  and  in  possession  of 
said  office  and  the  discharge  of  its  duties. 

That,  by  the  Constitution  of  the  said  state, 
"tlie  supreme  executive  power  of  the  state  Is 
vested  in  a  chief  ma^^strate,  who  shall  be  styled 
the  governor  of  Louisiana." 

That  a  general  election  was  held  in  said  state 
on  November  4  last,  in  pursuance  of  the  then 
existing  statute  of  the  state,  to  wit:  the  law 
of  1870;  that,  by  such  law,  it  was  made  the 
duty  of  the  supervisors  and  assistant  supervis- 
ors of  registration  throughout  the  state,  imme- 
diately after  the  votes  had  been  counted  at  the 
places  of  counting  respectively,  to  inclose  the 
statements  or  returns  of  such  counts  to  your 
petitioner,  as  governor  of  the  state;  that  the 
said  officers  discharged  their  duties,  and  such 
statements  were  sent  to  your  petitioner,  as 
governor  of  Louisiana,  and  your  petitioner  was 
and  is  ready  to  discharge  his  duty  as  governor 
by  submitting  such  statements  or  returns  to 
the  proper  board  of  returning  officers  provided 
by  law,  to  the  end  that  said  returns  might  be 
duly  canvassed  and  the  correct  results  legally 
announced. 

That,  Nov.  16,  1872,  one  William  P.  Kel- 
logg, a  citizen  of  the  state  of  Louisiana,  alleg- 
ing himself  to  have  been  a  candidate  for  the 
office  of  governor  of  Louisiana,  at  said  election, 
filed  a  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  Louisiana  in  equity, 
in  which  (while  admitting,  as  your  petitioner  is 
advised  and  believes,  that  he  had  been  defeated, 
and  that  a  correct  addition  and  canvass  or  com- 
pilation of  said  returns  would  show  such  de- 
feat) he  made  your  petitioner  a  party  defend- 
ant, with  others,  detailed  the  duties  of  your 
petitioner  as  governor  under  the  election  law, 
and  alleged  that  your  petitioner  had,  in  certain 
detailed  respects,  violated  his  duties  as  gover- 
nor, and  in  certain  other  respects  came  short  of 
the  performance  of  said  duties  as  governor. 

That,  in  the  prayer  of  said  bill,  the  said  Kel- 
logg prayed  that  your  petitioner  might  be  en- 
joined and  restrained  from  performing  his  of- 
ficial duty  as  governor  in  respect  of  said  state- 
ments and  returns,  and  from  exercising  his  of- 
ficial judgment  and  discretion  according  to  his 
oath  of  office  in  respect  of  the  same;  that  said 
complainant  also  prayed  that  your  petitioner, 
as  governor,  might  be  ordered  within  a  period 
of  time  to  be  fixed  by  the  court  to  prepare  and 
file  in  court  sworn  copies  of  every  paper  which 
he  had,  as  governor,  received  from  the  super- 
visors of  elections  as  aforesaid. 

That,  as  your  petitioner  is  advised  and  be- 
lieves, the  said  Kellogg  claims  in  said  bill  that, 
although  defeated  by  an  accurate  compilation 
of  said  returns,  yet  that  enough  voters  were  il- 
legally refused  a  right  to  vote  at  said  election 
to  have  given  him  a  majority,  if  they  had  voted 
and  voted  for  him. 

That,  Nov.  16,  1872,  the  Honorable  Edward 
H.  Durell,  district  judge  of  the  United  States, 
sitting  as  one  of  the  judges  of  ctaid  circuit  court, 
gn-nn^^  9P  ordor  *o  nhow  cause  why  injunction 
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Mr.  Justice  Clliford  delivered  the  opinion 
ofthec^urt: 

Power  to  lay  and  collect  taxes  for  Federal 
purposes,  being  vested  exclusively  in  Congress, 
it  becomes  necessary,  whenever  the  validity  of 
such  a  tax  is  drawn  in  question,  to  examine  the 
act  imposing  the  tax,  as  the  question  in  every 
ease  must  necessarily  depend  upon  its  true  con- 
struction, unless  it  appears  that  the  tax  is  not 
apportioned  as  required,  or  not  uniform,  or  the 
object  taxed  is  one  not  taxable  for  such  a  pur- 
pose. 

Railroad  companies  indebted  for  any  money 
for  which  bonds  or  other  evidences  of  indebted- 
ness have  been  issued,  payable  in  one  or  more 
years  after  date,  subj^  to  interest,  or  with 
coupons  representing  interest,  are,  by  the  122d 
section  of  the  act  of  the  13th  of  July,  18G6, 
made  liable  to  the  internal  revenue  tax  imposed 
by  that  section. 

Provisions  upon  the  subject  diit'erin^  essen- 
300*]  tially  from  *  those  contained  in  that 
section  had  previously  been  enacted;  but  the 
Congress,  on  that  day,  amended  the  correspond- 
ing secticm  in  the  prior  law  by  striking  out  all 
after  the  enacting  clause,  and  inserting  in  lieu 
thereof  the  section  under  consideration,  which 
also  provides  tha4^  ''Any  such  company  that 
may  have  declared  any  dividend  in  scrip  or 
money,  due  or  payable  to  its  stockholders,  in- 
eluding  non-residents,  whether  citizens  or 
aliens,  as  part  of  the  earnings,  profits,  income 
or  gains  of  such  company,  and  all  profits  of 
Kuch  company,  carried  to  the  account  of  any 
fund,  or  used  for  construction,  shall  be  subject 
to  and  pay  a  tax  of  five  per  centum  on  the 
amount  of  all  such  interest  or  coupons,  divi- 
dends or  profits,  whenever  and  wherever  the 
same  shall  be  payable,  and  to  whatsoever  party 
or  person  the  same  may  be  payable,  including 
non-residents,  whether  citizens  or  aliens.  14 
SUt.  at  L.  139. 

By  the  act  incorporating  the  Railroad  Com- 
pany it  was  provided  that  the  dividends  of  so 
much  of  the  profits  of  the  company  as  it  should 
appear  advisable  to  the  managers  should  be  de- 
clared at  least  twice  in  every  year,  payable  to 
the  stockholders  subsequent  to  the  expiration 
of  ten  days  from  the  time  it  was  so  declared. 

Apart  from  that,  it  also  appears  that  the 
Railroad  Company,  on  the  22d  of  December, 
1869,  declared  a  dividend  in  money  amounting 
in  the  whole  to  the  sum  of  $1,527,531.59  on 
their  capital  stock,  as  part  oif  their  earnings, 
profits,  incomes  and  gains  made,  and  which  ac- 
crued between  the  1st  of  July  of  that  year  and 
the  1st  of  December  of  the  same  year.  None  of 
these  matters  are  controverted,  but  the  divi- 
dend, though  it  accrued  during  the  period  de- 
scribed and  was  declared  at  the  date  specified, 
was  made  payable  to  the  stockholders  on  the 
nth  of  January  following,  as  appears  by  the 
record. 

Due  return  of  the  said  dividend,  as  required 
by  law,  was  made  by  the  Railroad  Company  to 
the  assessor  of  the  first  collection  district,  and 
the  proper  revenue  authorities  assessed  a  tax 
of  five  per  centum  upon  the  said  dividend, 
amounting  to  the  sum  of  $76,370.58,  which  the 
Railroad  Company  was  required  to  pay  within 
the  period  prescribed  by  law. 
301*]  •PajTnent  of  the  tax  having  been  re- 
fused, after  due  notice  given  and  demand  made, 
HWall. 


the  collector,  and  the  other  two  defendants  as 
his  deputies,  distrained  the  goods  and  chatty 
mentioned  in  the  declaration  to  secure  and  en- 
force the  payment  of  the  tax,  penalty  and  in- 
terest, as  directed  in  the  warrant  from  the  as- 
sessor. Distraint  was  made  in  due  form,  hue 
the  corporation  plaintiffs,  denying  the  legality 
of  the  tax,  brought  an  action  of  trespass  against 
the  collector  and  his  deputies  in  the  state  court 
to  test  thau  question,  and  the  record  shows  that 
the  suit,  on  the  petition  of  the  defendants,  was 
regularly  removed  into  the  circuit  court  of  the 
United  States  for  trial.  Both  parties  appeared 
in  the  circuit  court,  and  the  plaintiffs  havinsr 
filed  their  declaration,  the  defendants  pleaded 
the  general  issue,  and  also  a  special  plea,  in 
bar  of  the  action,  setting  up  substantially  the 
same  matters  as  those  set  forth  in  the  preced- 
ing statement.  Issue  was  joined  upon  the  first 
plea,  but  the  plaintiffs  demurred  to  the  second, 
insisting  that  the  matters  pleaded  do  not  con- 
stitute any  defense  to  the  action  which  is  the 
principal  question  in  the  case.  Judgment  was 
rendered  for  the  plaintiffs  in  the  circuit  court, 
and  the  defendants  sued  out  a  writ  of  error  and 
removed  the  cause  into  this  court. 

Questions  of  importance  to  the  parties,  it 
may  be  conceded,  are  presented  in  the  record 
for  the  decision  of  the  court,  but  it  must  be  ad- 
mitted that  they  are  all  mere  questions  as  to 
the  construction  of  the  act  imposing  the  tax,  as 
it  is  not  pretended  that  the  object  taxed  is  one 
not  taxable  for  Federal  purposes,  nor  that  the 
regulations  prescribed  for  tne  assessment  and 
collection  of  the  tax  are  subject  to  any  consti- 
tutional objecticms.  Stripped  of  every  diflficul- 
ty  of  that  kind,  as  the  case  confessecUy  is,  the 
great  central  question  which  arises  is,  what  did 
the  law  makers  mean  when  they  enacted  that 
*' Any  such  company  that  may  have  declared  any 
dividend  in  scrip  or  money,  due  or  payable  to 
its  stockholders,  including  non-residents  wheth- 
er citizens  or  aliens,  as  part  of  the  earnings, 
profits,  income,  or  gains  of  such  company,  and 
all  profits  of  such  company  carried  to  the  ac- 
count of  any  fund,  or  used  for  construction, 
shall  be  'subject  to  and  pay  a  tax  of  [*302 
five  per  centum  on  the  amount  of  all  such  in- 
terest or  coupons,  dividends  or  profits,  whenever 
and  wherever  the  same  sliall  be  payable  V* 

Congress,  it  is  insisted  by  the  United  States, 
intended  to  tax  that  accrued  fund  in  the  hands 
of  the  Railroad  Company,  in  whatever  form  it 
might  be ;  whether  it  existed  as  accumulated  in- 
terest or  in  coupons  representing  interest,  or 
in  a  dividend  declared,  or  in  a  special  fund  of 
any  kind,  and  without  respect  to  the  time  of 
payment  or  the  person  or  persons  to  whom  it 
was  ultimately  payable.  Every  element  of  that 
proposition  is  denied  by  the  plaintiffs,  and  as 
a  means  of  refuting  it  they  have  entered  into 
an  extended  and  critical  review  of  all  the  prin- 
cipal features  of  the  prior  acts  providing  for 
the  collection  of  internal  revenue  duties. 

Where  a  section  or  clause  of  a  statute  is  am- 
biguous, much  aid,  it  is  admitted,  may  be  de- 
rived in  ascertaining  its  meaning  by  comparing 
the  section  or  clause  in  question  with  prior  stat- 
utes in  pari  materia,  but  it  cannot  be  admitted 
that  such  a  reSort  is  a  proper  one  where  the 
language  employed  by  the  legislature  is  plain 
and  free  of  all  uncertainty,  as  the  true  rule 
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utd  the  penalty  shall  be  assessed  and  collected 
as  in  other  cases  of  neglect  or  refusal. 

Special  reference  is  made  by  the  plaintiffs  to 
the  regulation  enacted  in  the  1 19th  section  of  the 
act  of  the  2d  of  March,  1867,  that  ''taxes  on  in- 
oome  herein  imposed'*  shall  be  levied  on  the 
first  day  of  March  in  each  year,  and  be  due  and 
pAj^le  on  or  before  the  30th  day  of  April  in 
the  same  year,  as  inconsistent  with  the  theory 
assumed  by  the  United  States,  but  the  court  is 
not  able  to  perceive  that  the  objection  is  en- 
titled to  any  weight,  as  the  income  taxes  there- 
in imposed  are  required  to  be  assessed  on  the 
incomes  of  individuals,  and  the  117th  section  of 
the  same  act  expressly  authorizes  the  individ- 
ual to  omit  from  his  return  of  gains,  profits, 
360*]  'and  income  the  amount  of  income  re- 
ceived from  institutions  or  corporations  whose 
officers,  as  required  by  law,  withhold  a  per  cen- 
tum of  the  dividends  made  by  such  institutions 
and  pay  the  same  to  the  officer  authorized  to 
receive  such  payments.  Important  amend- 
ments were  made  by  that  act  to  some  of  the 
sections  of  the  prior  act,  but  the  122d  section, 
under  which  the  tax  in  controversy  was  as- 
sessed, was  left  in  full  force  and  operation, 
without  any  change,  alteration,  or  modification 
of  any  kind. 

Such  a  dividend  as  that  made  bv  a  railroad 
company  is  not  required  to  be  included  in  the 
return  made  by  the  shareholder  of  his  gains, 
profits  and  income,  but  is  expressly  required  by 
law  to  be  returned  by  the  president  or  treasur- 
er of  the  railroad  company,  as  before  explained, 
and  the  act  of  (Congress  in  terms  provides  that 
the  company  shall  be  liable  to  and  pay  the  tax, 
no  matter  when  or  where  or  to  whatsoever  par- 
ty or  perscm  the  dividend  may  be  payable.  14 
Stat  at  L.  139,  478. 

Prior  to  that  time  the  rule  had  been  differ- 
ent, as  the  116th  section  of  the  act  of  the  3d  of 
March,  1865,  expressly'  required  that  the 
amount  of  income  received  from  such  institu- 
tions by  a  shareholder  should  be  included  in  his 
return  to  the  assessor,  but  the  power  to  lay  and 
collect  taxes  for  Federal  purposes  is  vested  in 
Congress,  and  Congress  having  repealed  that 
provision  and  substituted  another  m  its  place, 
requiring  the  return  to  be  made  by  the  presi- 
dent or  treasurer  of  the  company,  and  having 
finally  authorized  the  shareholders  to  omit  the 
amounts  received  from  that  source  from  their 
returns,  the  argument  would  seem  to  be  con- 
cluded, unless  it  be  assumed  that  some  one  or 
all  of  these  regulations  transcend  the  power  of 
Congress  under  the  Constitution,  which  is  not 
pretended.  13  6tat.  at  L.  479;  14  Stat,  at  L. 
478. 

Argument  to  show  that  a  railroad  company 
may  be  taxed  for  Federal  purposes  is  cei*tainly 
unnecessary,  as  the  theory  is  not  controverted, 
and  the  proposition  that  the  dividends  of  such 
a  company  are  the  proper  objects  of  such  taxa- 
tion is  also  self-evident.  Congress  may  tax 
307*]  such  a  dividend  ^before  it  is  paid  to 
the  holders  of  the  securities,  either  as  the  prop- 
erty of  the  company  or  of  the  shareholders,  at 
the  election  of  Congress,  nor  can  either  party 
have  any  just  ground  of  complaint,  if  proper 
regulations  are  enacted  to  apportion  and  dis- 
tribute the  burden. 

Power  to  tax  either  the  company  or  theshare- 
Itolder  being  admitted,  the  only  question  which 
17  Wall. 


can  arise  in  this  case  is  a  question  of  construc- 
tion, and  the  court  is  of  the  opinion  that  the 
act  of  Congress  imposes  the  tax  in  .controversy 
upon  the  Railroad  Company.  Having  come  to 
that  conclusion,  it  is  not  necessary  to  enter  in- 
to any  discussion  of  the  question  whether  the 
action  of  trespass  will  lie  in  such  a  case  against 
the  collector  of  the  revenue.  He  acts  under  a 
warrant  or  other  process  from  the  assessor,  and 
it  may  well  be  doubted  whether  he  can  be  re- 
garded as  a  trespasser,  unless  it  appears  that 
he  exceeds  his  jurisdiction.  Several  cases  de- 
cide that  the  party  taxed  must  pay  the  tax 
and  bring  assumpsit  to  recover  back  the  money. 

Philadelphia  v.  Collector,  5  Wall.  731,  18  L. 
ed.  616 ;  Assessors  v.  OshomeSy  9  Wall.  574,  19 
L.  ed.  751. 

Neither  party,  however,  raised  any  such  qu^- 
tion  in  the  court  below,  nor  has  it  been  discussed 
in  this  court,  and  in  view  of  those  facts  the  court 
is  not  inclined  to  decide  it  at  the  present  time. 

Three  other  cases  were  heard  at  the  same 
time,  which  depend  upon  the  same  principles 
as  the  case  just  decided.  They  are  as  follows: 
(1)  Barnes  v.  The  Lehigh  Valley  R.  Co,  ii» 
which  the  tax,  as  in  the  preceding  case,  was 
levied  upon  the  dividend.  (2)  Same  v.  The 
Lake  Superior  d  Mississippi  R.  Co,  in  which 
the  tax  was  levied  upon  the  half  year's  interest 
for  the  period  specified  in  the  preceding  state- 
ment. (3)  Same  v.  The  Philadelphia  d  Read- 
ing R.  Co,  in  which  the  tax  is  also  levied  upon 
the  interest  for  the  same  half  year  as  in  the 
next  preceding  case. 

Judgment  is  reversed  in  each  of  the  four 
cases,  and  the  respective  causes  are  remanded 
for  further  proceedings,  in  conformity  to  the 
opinion  of  the  court. 


WILLIAM  H  BARNES  et  al,  Plffs.  in  Err,, 

V, 

THE  HARRISBURCJ,  PORTSMOUTH,  Mt. 
JOY  AND  LANCASTER  RAILROAD  COM- 
PANY. 

SAME 

V. 

THE     PHILADELPHIA      AND     TRENTON 
RAILROAD  COMPANY. 

(See  S.  C.  *' Barnes  v.   The  Railroads,"  17  Wall. 
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Railroad  company  liable    to   internal  revenue 

tax. 

Under  the  internal  revenue  act  of  1864,  as 
amended  by  the  act  of  18G7,  a  railroad  company  is 
liable  to  pay  a  tax  of  five  per  cent  on  a  dividend 
on  its  capital  stock  and  on  a  semi-annual  Install- 
ment of  interest  on  Its  bonds,  declared  and  payable 
after  Jan.  1,  1870,  but  Which  accrued  during  the 
six  monthB  prior  to  that  date. 

Taxes  Illegally  exacted  may  be  recovered  back, 
if  paid  under  protest,  in  an  action  of  c^sumpsit 
against  the  collector,  but  the  person  taxed  cannot 
enjoin  the  collector  from  enforcing  payment. 

[Nos.  19,  20.] 

Argued  Mar.  21,  1872,  Decided  Dec,  16,  1872. 
Judgment  of  Deo.  16,  1872,  reacinded  Dec. 
20,  1872,  Re-argued  Feb.  13,  1873.  Decided 
March  3,  1873. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  Eastern  District  of  Pennsyl- 
vania. 

Note. — Injunction  to  restrain  collection  of  il- 
legal tawes — see  note,  22  L.  R.  A.  690. 
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SuPBEME  Court  of  i 

case  was  brought  by  the  defend- 
in  the  supreme  court  of  Pennsyl- 
irer  tor  oertain  property  taken  by 
bs  in  th<>  collection  of  certain 
ise  was  removed  by  certiorari  to 
fw,  in  which  judgment  ivas  given 
ifTa.     Whereupon  the  defendants 

,  in  nearly  all  respects,  like  the 
1  is  further  stated  in  the  opinion 


5  United  States. 


Dec. 


the  tax  of  five  per  cent  on  the  amount  i 
income  or  gains,  as  more  fully  explained 
opinion  lielivered  in  that  ease,  and  the  e 
of  the  opinion  that  the  tax  on  t^  semi- 
installm^it  of  interest  is  within  the  san 
ciple,   and  that   it   must  be  ^I'emed 

Suppose  that  is  so,  still  it  is  insisted 
plnlntifTs  that  the  rule  there  adopted  is 
plicaJile  in  this  case,  as  the  dividend  i 
declared  within  the  six  months  s 
•in  the  pleadings,  and  because  neither 
the  dividend  nor  the  interest  was  due 
able  to  the  stockholders  nntit  the  10th 
uary  following.  B^^ond  doubt,  tlie  tw 
differ  in  that  respect,  and  the  question 
case  is  whether  the  admitted  fact  that  t. 
dend  was  not  declared  within  the  ha 
during  which  the  income  and  gains  wei 
tnkea  the  case  out  of  the  rule  adopted 

Afuch  weight  would  be  due  to  that 
tion  if  the  tax  was  a  tax  upon  the  shart 
hilt  the  court  has  already  decided  that 
imposed  by  that  provision  is  a  t£X  ii) 
Railrofid  Company,  and  the  court  adh 
that  conclusion,  which  is  confirmed  by  t 
that  the  object  made  taxable  ny  that  se< 
not  only  "any  dividend  declared,"  but  t 
guage  also  extends  to  "all  profit^  of  sui 
pany  carried  to  the  account  of  any  fi 
used  for  construction,"  showing  that  C 
intended  that  such  company  shall  be  sul 
and  pay  a  tax  of  Qve  per  oentum  on  the  i 
of  all  suoh  interest  or  coupons,  divide 
profits,  whenever  and  wherever  tha  sas 
be  payable  and  to  whatsoever  party  or 
llic  same  may  ultimately  belong. 

Tested  by  these  considerations  it  i: 
cleaj  that  it  is  the  fund  which  accrued 
the  half  year  which  Congress  intended 
and  the  record  shows  that  every  dollar 
fund  taxed  in  this  case  accrued  within  i 
six  months  of  the  year  preceding  tli 
when  the  dividend  was  actually  declarer 

Although  the  dividend  was  not  decia 
til  the  10th  of  January,  1870,  yet  it  is  ti 
the  object  taxed  is  thn  fund  which  : 
within  the  last  six  months  of  tlie  pr 
year,  and  it  is  certain  that  the  fund  tax 
not  include  a  dollar  of  the  income  or  % 
the  company  for  the  succeeding  year.  < 
that,  and  still  it  is  insisted  by  the  pi 
that  the  dividend  cannot  be  regarded  as 
and  gains  of  the  company  for  the  six 
speciHed  in  the  pleadings,  because  it  i 
actually  declared  as  such  by  the  compar 
in  that  period,  but  the  court  is  not  i 
adopt  that  construction  of  the  act,  as  ii 
enable  the  •company  to  postpone  the 
payment  of  such  a  tax  for  six  months 
for  a  year  whenever  they  pleased,  by  o 
to  declare  a  dividend,  which  would  be 
sistent  with  the  plain  intent  of  Cong 
manifested  by  the  language  employed 
section  imposing  the  tax. 

Taxes  illegally  exacted  under  the 
laws  of  the  United  States  may  be  re 
back,  if  paid  under  protest,  in  an  actio: 
aumpait  against  the  collector,  but  the 
taxed  cannot  enjoin  the  collector  from 
ing  payment,  and  very  grave  doubts  ar 
rendered  tLe  company  liable  U>    tained  wbetber  trespass  against  the  coll 


•  ClUToTd  delivered  the  opinion 

renue  taxes  were  assessed  against 
in  plaintitfa  by  the  assessor  of  the 
1  district  charged  with  that  duty, 
Affa  denying  the  legality  of  the  aa- 
ised  to  pay  the  tax,  and  the  col' 
distrained  the  goods  and  chattels 
the  declaration,  as  the  means  of 
'ment,  the  plaintiffs  brought  an 
pass  against  him  and  his  deputy, 
ages  for  the  alleged  unlawful  seiz' 
ition  of  the  goods  and  chattels. 
pears  in  the  record  to  show  that 
are  a  railroad  company;  that  be- 
ndebted  for  money  to  'a  large 
issued  bonds  for  the  same,  or 
es  of  indebtedness,  payable  with 


ith  coupons  representing  interest, 
re  years  subsequent  to  fteir  date, 
of  January,   1S70,   the  Railroad 


iclared  a  dividend  in  money 
I  the  sum  of  $4:i,567.(t3  on  theii 
as  part  of  their  income  and  gajni 
hich  acocued  between  the  lat  of 
nd  the  1st  of  January  following. 
1  the  dividend,  an  installment  of 
interest  also  fell  due 
.ing  to  $21,000,  which  accrued 
me  six  months  for  which  the  divi- 
income  and  gains  was  declared. 
as  made  by  the  Railroad  Company 
it  of  the  dividend  and  interest  to 
of  internal  revenue  for  the  first 
trict.  and  a  tax  of  five  per  cent 
;an  assessed  by  the  proper  revenue 
vhich  is  the  tax  in  controversy, 
h  the  distraint  was  made,  as  ^- 
pleadings. 

atement  of  the  pleadings  is  unnec- 
y  are  the  same  as  in  the  preceding 
the  questions  presented  for  deci- 
same  except  one,  which  will  be 
ject  of  special  examination.  Judg- 
dered  for  the  plaintiff's  in  the  eir- 
id  the  defendants  brought  a  writ 
removed  the  cause  into  this  court, 
ridend,  declared  by  such  a  com- 
ey,  due  or  payable  to  their  stock- 
rt  of  the  earnings,  profits,  income 
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a  proper  remedy  under  existing  laws.  No  such 
tnoT,  however,  having  been  assigned  in  the 
ease,  the  court  will  not  decide  the  point  at  the 
present  time.     14  Stat,  at  L.  475. 

Barnes  v.  The  Philadelphia  and  Trenton 
Railroad  Company,  No.  20  on  the  calendar, 
was  also  aigued  at  the  same  time,  and  must  be 
disposed  of  in  the  same  way,  as  it  depends  up- 
on the  same  role  of  decision ;  it  appearing  that 
the  tax  was  assessed  upon  a  dividend  and  a 
fond  from  profits,  income  and  gain  set  apart 
for  construction  and  repair. 

Judgment  reversed  in  each  of  these  cases, 
and  the  respective  causes  are  remanded  for  fur- 
ther proceedings,  in  conformity  to  the  opinion 
of  the  court, 

Mr.  Justice  Strong  dissenting:^ 

I  am  unable  to  concur  in  the  construction 
which  a  majority  of  my  brethren  have  given  to 
the  acts  of  Congress  relative  to  the  income  tax, 
and  consequently  I  dissent  from  the  judgments 
which  have  been  directed  in  these  cases.  The 
reasMis  for  this  dissent  I  propose  now  to  give, 
as  briefly  as  I  can. 

Whatever  may  be  said  of  the  earlier  acts  of 
Congress,  that  of  June  30,  1864  ( 13  Stai.  at  L. 
284),  as  amended  by  the  acts  of  1866  and  1867, 
provided  a  complete  system  of  taxation  upon 
incomes.  The  116th  section,  which  is  the  first 
that  had  reference  to  the  subject  ( 14  Stat,  at 
L.  477),  enacted  that  there  should  be  levied, 
311*]  •collected  and  paid  annually  upon  the 
gains,  profits  and  income  of  every  person  resid- 
ing in  the  United  States,  or  of  any  citizen  of 
the  United  States  residing  abroad,  whether  de- 
rired  from  any  kind  of  property,  rents,  inter- 
est, dividends,  or  salaries,  or  from  any^  profes- 
sion, trade,  employment,  or  vocation  carried  on 
in  the  United  States  or  elsewhere,  or  from  any 
source  whatever,  a  tax  of  five  per  centimi  on 
the  amount  so  derived  over  $1,000;  and  that  a 
like  tax  should  be  levied,  collected  and  paid 
annually  upon  the  gains,  profits,  and  income  of 
evenr  business,  trade  or  profession  carried  on 
in  the  United  States  by  persons  residing  with- 
out the  United  States  and  not  citizens  thereof. 
The  same  section  declared  that  the  tax  therein 
provided  for  should  be  assessed,  collected  and 
paid  upon  ttie  gains,  profits,  or  income  for  the 
year  ending  the  31st  day  of  December  next  pre- 
eedhig  the  time  for  levying,  collecting  and  pay- 
ing said  duty.  \Vhat  that  time  was  directed 
to  be,  as  well  as  the  duration  of  the  tax,  was 
defiiMed  by  the  119th  section,  which  enacted  as 
follows:  ''That  the  taxes  on  incomes  herein 
imposed  shall  be  levied  on  the  first  day  of 
Mardi,  and  be  due  and  payable  on  or  before  the 
30th  day  of  April  in  each  year." 

No  language  could  be  more  comprehensive. 
It  embraces  income  of  ^every  description,  wheth- 
er derived  from  labor  or  property,  and  it  par- 
tieolarly  mentions  income  derived  from  inter- 
eit  and  dividends,  adding  the  words,  "or  from 
any  source  whatever."  It  is  not  to  be  doubted 
that  it  includes  income  derived  from  dividends 
en  stock  held  in  railroad  companies,  and  in- 
come received  as  interest  on  bonds  of  such  com- 
panies. This  section,  I  think,  is  the  only  one 
that  imposes  any  income  tax.    All  the  other 

L — ThlB  dtftsentlnsr  opinion  was  entitled  In  Nos. 
15,  16,  17,  IS,  19  and  20.     See  preceding  case  in 
wanectlon  with  this. — Ed. 
17  Walu 


sections,  from  the  117th  to  the  123d  inclusive, 
are  classified  under  the  title  "income,"  and 
they  relate  to  it,  but  they  are  provisions  for 
the  ascertainment  of  the  amoimt,  and  for  the 
collection  of  the  tax.  None  of  them  impose 
any  new  or  different  tax  upon  the  taxpayer. 
They  all  have  reference  to  that  income  niade 
taxable  b^  the  116th  section.  That,  it  was 
known,  might  be  derived  from  various  sources, 
and  provision  was  made  for  ascertaining  its 
amount,  as  well  as  for  collecting  the  tax  upon 
every  item  'composing  it.  The  117th  [*312 
section,  as  amended  by  the  act  of  1867,  required 
that  there  should  be  included  in  the  estimate, 
inter  alia,  the  share  of  any  person  of  the  gains 
and  prcNfits  of  all  companies,  whether  incorpo-' 
rated  or  partnership,  who  would  be  entitled  to 
the  same  if  divided,  whether  divided  or  other- 
wise, "except  the  amount  of  income  received 
from  institutions  or  corporations  whose  offi- 
cers, as  required  by  law,  withhold  a  per  centum 
of  the  dividends  made  by  such  institutions, 
and  pay  the  same  to  the  officer  authorized  to 
receive  the  same,  and  except  that  portion  of 
the  salarjr  or  pay  received  for  services  in  the 
civil,  military  or  naval,  or  other  service  of  the 
United  States,  including  Senators,  Representa- 
tives, and  Delegates  in  Congress,  from  whidi 
the  tax  has  been  deducted."  But  these  excep- 
tions recognize  the  dividends  and  interest  re- 
ceived from  such  companies,  and  the  gains 
from  the  salaries  or  pay  of  United  Stat^  of- 
ficers, as  a  part  of  the  taxpayers'  income.  It 
is  his  share  of  the  gains  and  profits  of  the 
companies  or  corporations,  and  not  the  gains 
of  the  companies  themselves  which  the  excep- 
tions direct  shall  not  be  included.  The  reason 
of  this  is  too  obvious  to  escape  notice,  imless  it 
be  forgotten  that  the  117th  section  is  but  part 
of  a  system  for  levying  and  collecting  an  in- 
come tax.  If  it  be  construed,  as  it  must  be,  in 
connection  with  the  other  sections  relating  to 
the  same  subject,  it  is  plain  that  its  purpose 
was  to  ascertain  only  tnat  part  of  a  person's 
income,  the  tax  upon  which  the  next  following 
section  (the  118th)  required  should  be  paid  by 
the  taxpayer  himself  to  the  collector,  leaving 
that  part  of  his  income,  which  consisted  of  his 
share  of  the  gains  and  profits  of  institutions  or 
corporations  whose  officers,  as  required  by  law, 
withheld  a  per  centum  of  its  dividends  and 
paid  the  same  to  the  officer  authorized  to  re- 
ceive it,  to  be  aitcertained,  and  the  tax  thereon 
to  be  collected  by  the  companies  themselves. 
A  special  mode  of  collecting  the  tax  on  such 
dividends,  interest  and  government  salaries 
was  intended  to  be  provided,  and  was  actually 
provided. 

Passing  by  the  118th  and  119th  sections, 
which  relate  to  the  manner  of  making  returns 
of  that  part  of  a  taxpayer's  *  income  [♦SIS 
the  tax  upon  which  he  is  required  to  pay  di- 
rectly to  the  collector,  I  come  to  thQ  120th, 
121st,  122d  and  123d  sections.  They  all  relate 
to  that  portion  of  the  taxpayer's  income  ex- 
cepted by  the  117th  section  from  the  return 
which  he  is  required  to  make  to  the  assessor  by 
the  118th  section.  They  provide  for  the  col- 
lection of  the  tax  upon  that  portion.  The 
120th  imposes  a  duty  of  five  per  centum  on  all 
dividends  in  scrip  and  money  tliereafter  de- 
clared due,  wherever  and  whenever  the  same 
shall  be  payable  to  stockholden^  policy-hold- 

549 


1872i 


Babnes  v.  Kailboad  Coupanies. 


294-^21 


come  upon  which  the  act  imposed  a  tax.  It 
excepts  none.  It  doe9  not  speak  of  taxes  on 
inoome,  a  return  of  which  is  required  to  be 
made  by  the  taxpayer  to  the  assessor,  but  its 
language  is  "taxes  on  incomes  herein  im- 
posed." As  the  119th  section  imposed  no  tax, 
the  reference  must  be  to  the  income  tax  im- 
posed by  all  parts  of  the  act — ^to  all  of  them, 
as  well  those  upon  railroad  dividends,  etc.,  as 
well  as  those  imposed  upon  dividends  of  tele- 
graph, manitfacturing,  or  other  companies,  or 
up<m  income  from  any  source. 

The  clause  is  also  a  clear  enactment  that  the 
income  to  which  it  refers  should  not  be  subject 
to  a  tax  unless  derived  or  received  prior*  to 
January  1,  1870.  No  one  who  carefully  reads 
the  whole  act  can  doubt  that  the  119th  section 
most  be  construed  in  connection  with  the 
116th,  and  that  it  speaks  of  the  income  made 
taxable  by  that  section.  That  enacted,  as  has 
already  been  noticed,  that  the  tax  thereby  im- 
posed, including  the  tax  on  income  derived 
from  dividends  and  interest,  should  ''be  as- 
sessed, collected  and  paid  upon  gains,  profits, 
and  income  for  the  year  ending  the  31st  day  of 
December  next  preceding  the  time  for  levying, 
collecting  and  paying  said  tax."  Incontest- 
ably,  therefore,  though  the  last  annual  tax  was 
required  to  be  levied  on  the  Ist  of  March,  1870, 
it  was  required  to  be  a  tax  on  the  income  of 
Uie  year  1869.  Hence  it  is  plain  the  provision 
that  the  taxes  on  income  should  be  levied  on 
the  1st  of  March  in  each  year  until  and  includ- 
ing the  year  1870,  and  no  longer,  must  mean 
that  the  income  of  1870  should  not  be  subject 
to  taxation. 

I  think,  therefore,  these  two  propositions  are 
317*]  beyond  any  'reasonable  doubt,  or  I 
should  so  think  were  it  not  that  a  majority  of 
my  brethren  are  of  a  different  opinion. 

1.  The  tax  upon  dividends  made,  and  inter- 
est payable,  by  railroad,  canal,  turnpike,  canal 
navigation,  and  slack  water  companies,  for  the 
paym^it  and  collection  of  which  provision  was 
made  by  the  122d  section,  was  a  tax  on  income 
within  the  meaning  of  the  116th  section,  and 
not  a  diff^ent  and  independent  tax. 

2.  That  the  tax  upon  all  income,  without  re- 
gard to  its  source,  "derived"  or  "received"  by 
the  taxpayer  prior  to  January  1,  1870,  expired 
with  the  close  of  the  next  preceding  year. 

These  conclusions  are  demanded,  I  think, 
alike  by  the  letter  of  the  act  of  Congress  and 
by  its  spirit.  To  my  mind  they  seem  to  be  the 
only  reasonable  construction  that  can  be  given 
to  it.  I  see  nothing  to  warrant  the  belief  that 
Congress  intended  U>  impose  a  burden  upon  in- 
come fn»n  one  species  of  property  greater  or 
longer  continued  than  that  imposed  upon  in- 
come from  other  property,  or  that  they  intend- 
ed to  discriminate  against  Federal  officers  and 
compel  them  to  pay  a  tax  on  their  salaries,  aft- 
er taxes  upon  all  other  salaries  had  ceased. 
TTie  dividends  received  by  a  shareholder  of  a 
railroad  company,  or  a  canal,  turnpike,  or 
sladc  water  navigation  company,  or  of  a  bank- 
ing, trust  or  insurance  company,  are,  in  every 
sense,  as  much  his  income  as  are  the  dividends 
be  may  receive  from  any  other  company;  for 
example,  a  bridge  or  a  manufacturing  corpora- 
tion. So  is  the  interest  received  for  loans  to  a 
railroad  company  as  truly  income  of  the  bond- 
bolder  as  is  the  interest  received  by  him  from 
17  Wall. 


permanent  loans  to  any  other  corporation,  or 
to  natural  persons.  Was  it  the  intention  of 
Congress  to  enact  that  one  who  lent  his  money 
to  a  telegraph  company  or  to  a  mining  or  man- 
ufacturing company,  should  be  exempt  fitnn  a 
tax  upon  his  interest  received  after  Deoemb^ 
31,  1869 ;  but  that  one  who  lent  to  a  canal  or 
railroad  company  should  continue  to  pay  the 
tax  indefinitely  and  for  all  time?  Is  sudi  a 
reasonable  construction  of  the  act  of  1864  and 
its  amendments?  I  cannot  believe  it.  I  can- 
not attribute  to  'Congress  any  such  in-  [*318 
justice.  The  act  shows  no  intent  to  make  any 
such  discriminations.  Yet  such  discrimina- 
tions are  made  if  the  tax  mentioned  in  the  122d 
section,  as  well  as  that  mentioned  in  the  123d, 
did  not  expire  when  the  tax  on  other  income 
expired. 

I  come  now  to  the  ^edtion — important  to  be 
considered  in  view  of  the  pleadings  in  these 
cases — whether  the  tax  mentioned  in  the  122d 
section  was  a  tax  upon  th^  railroad  companies, 
or  a  tax  upon  the  stockholders  and  bondhold- 
ers of  those  companies.  In  r^ard  to  this 
there  ought  to  be  no  doubt.  If  it  was  a  tax 
upon  the  Railroad  Company,  then  the  income 
of  the  stockholders  ana  bondholders,  derived 
from  their  dividends  and  interest,  was  exempt 
from  all  income  tax,  although  the  116th.  sec- 
tion taxed  income  derived  from  any  source,  in- 
cluding interest  and  dividends.  Such  income 
was  not  to  be  returned  to  the  assessor,  and  if 
not  taxed  in  the  mode  de&ignated  in  the  122d 
section,  it  was  not  taxed  at  all.  To  such  an 
absurdity  the  construction,  that  the  section 
lays  a  tax  upon  the  Raihtwd  Company  for  its 
income,  inevitably  leads. 

But  look  now  at  the  language  of  the  section. 
It  required  any  railroad  company  indebted  for, 
any  money  for  wliich  bonds  or  other  evidence 
of  indebtedness  have  been  issued,  bearing  inter- 
est, payable  one  or  more  years  after  late,  or 
any  such  company  that  should  declare  any  div- 
idend as  part  of  the  earnings,  profits,  or  gains 
of  such  company,  should  be  subject  to  and  pay 
a  tax  of  five  per  centum  on  all  such  interests, 
dividends,  or  profits  whenever  and  wherever 
the  same  should  be  payable,  and  to  whatsoever 
party  or  person  the  same  should  be  payable, 
and  authorized  the  companies  to  deduct  and 
withhold  from  all  payments  on  account  of  any 
interest  or  dividends,  due  and  payable  as  afore- 
said, the  tax  of  five  per  centum.  It  further 
enacted  that  the  payment  of  .the  amount  so  de- 
ducted from  the  interest  or  dividends  should 
discharge  the  company  from  that  amount  of 
the  dividend,  or  interest,  due  to  the  stockhold- 
er or  bondholder.  It  is  too  clear  for  argument 
that  this  was  a  collection  of  the  tax  from  the 
stockholder  or  creditor,  and  not  from  the  com- 
pany, and  we  have,  *in  effect,  so  decid-  [♦319 
od  in  the  Tonnage  Tax  Cases,  ante,  146.  Not 
a  dollar  was  to  be  taken  from  the  treasury  of 
the  company.  The  tax  was  to  come  wholly 
from  the  share,  or  the  bondholder.  The  com- 
pany was  constituted  the  men?  tax  collector, 
and  was  made  liable  only  in  default  of  its  duty 
as  such.  If  authorities  are  needed  in  support 
of  so  plain  a  proposition,  they  may  be  found  in 
Jackson  v.  R.  Co.  cited  above,  and  in  Haight 
V.  R.  Co.  6  Wall.  16,  18  L.  ed.  818,  both  con- 
struing this  act.  Indeed,  in  some  of  the  states 
this  mode  of  collecting  a  tax  from  sharehoM- 
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Allen  v.  United  States. 
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Mr,  James  A.  BncliaaLaii,  for  appellant. 
Mr,  J.  C.  Robinson,  for  appellee. 

Mr.  Chief  Justice  Cliajie  delivered  the  opin- 
ion of  the  court. 

This  controversy  relates  only  to  certain  land 
in  Macon  county,  Missouri,  the  value  of  which, 
as  stated  in  the  answer,  was  $1,000.  This  state- 
ment is  confirmed  by  the  evidence.  The  amount 
in  controversy,  therefore,  does  not  exceed 
$2,000  and  we  have  no  jurisdiction  of  the  case 
oa  appeal. 

The  appeal  tnuai  he  disniiased. 

«07*]  •EUGENE  B.  ALLEN  e*.  al,  Appts., 

V, 

UNITED  STATES. 

(See  8.  C.  17  Wall.  207-210.) 

Priority  in  payment  of  debts  to  United  States 
— set-off  in  court  of  claims  —  unliquidated 
denuind, 

1.  The  United  States  is  entitled  to  priority  in 
tbe  payment  of  debts  due  to  It  over  debts,  to  otber 
creditors,  where  the  debtor,  not  havine  sufficient 
property  to  pay  his  debts,  makes  a  voluntary  as- 
signment of  the  property  he  has  for  their  payment. 

2.  A  demand  for  the  proceeds  of  certain  Indian 
tmtt  bonds  unlawfully  converted.  Is  one  arising 
opon  an  implied  contract,  or  may  be  so  treated  by 
the  waiver  of  the  alleged  fraud  in  the  conversion 
of  the  bonds,  and  Is  therefore  the  proper  subject  of 
•et-off  in  a  suit  for  the  recovery  in  the  court  of 
claims,  of  the  amount  due  upon  a  sale  to  the  United 
States  of  property. 

3.  The  oblection  that  the  demand  is  unliquidated 
is  not  entitled  to  consideration  since  the  passage 
of  the  act  of  Mar.  3.  1863. 

[No.  65.] 
Argued  Dec.  11,  1872.    Decided  Jan.  IS,  187S. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants,  to  recover  an 
unpaid  balance  of  the  purchase  money  of  cer- 
tain property.  Judgment  having  been  given 
for  the  defendants^  the  daimafits  took  an  ap- 
p«U  to  this  court. 

The  case  is  stated  by  the  court. 

Messrs.  James  Hnglies,  Denver  d  Peck, 
for  appellants: 

1.  The  right  of  the  United  States  to  priority 
of  payment  in  certain  cases  of  assignment,  as 
conferred  by  the  acts  of  Congress  and  ju- 
dicially expounded  by  this  court,  does  not  ap- 
ply in  this  case  upon  the  facts  as  found  by  the 
court  of  claims. 

2.  The  acts  of  Congress  relied  upon  are  to 
be  found  in  1  Stat,  at  L.  515,  §  5;  676,  677, 
i65. 

3.  Concerning  the  construction  of  these  acts 
of  Congress,  the  court  is  referred  to  the  follow- 
ing authorities: 

Canard  v.  Ins.  Co.  1  Pet.  386;  Brent  v.  Bk. 
10  Pet.  696 ;  Beaston  v.  Bk.  12  Pet.  102 ;  U.  8. 
V.  Hunter,  5  Mason,  229. 

These  authorities  clearly  establish  that  the 
ri^t  of  priority  is  limited  to  payment  out  of 
the  proceeds  of  the  trust  fund  after  the  trust 
has  been  properly  executed,  its  expenses  paid, 
etc,  and  does  not  confer  a  power  to  prevent 
the  execution  of  the  trust  by  seizing  the  prop- 
erty assigned,  or  its  proceeds  after  sale. 

The  right  of  set-oflf  in  the  court  of  claims, 
as  conferred  by  the  act  of  Mar.  3,  1863,  §  3, 

f—tr      -  -   -    - 

Non. — Priority  of  United  States  in  payment 
p^om  assets  of  debtor — see  note,  29  L.  R.  A.  226. 
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does  not  apply  in  this  case.     12  Stat,  at  L. 
765. 

The  findings  of  the  court  of  claims  show 
afiirmatively  that  the  claim  which  was  set  oil 
against  the  appellants'  vouchers  was  an  un- 
liquidated and  disputed  claim,  which  the  gov- 
ernment had  never  established  nor  prosecuted 
to  judgment,  against  Russell,  Majors,  &  Wad- 
dell,  the  peculiar  character  of  which  was  such 
that  it  could  not  be  paid  and  adjusted  by  the 
claimants  acting  as  trustees  under  the  assign- 
ment. 

•It  was  competent  for  the  United  States  to 
waive  its  right  of  priority  of  payment  under 
the  deeds  of  assignment,  and  the  voluntary  pur- 
chase of  the  property  and  delivery  of  the  for- 
mal vouchers  sued  upon,  constitute  such  wai vei 

Messrs.  Oeo.  H.  WillianCs,  Atty.  Oen.,  and  C. 
H.  Hill,  Asst.  Atty.  Oen.,  for  appellee: 

The  indebtedness  to  the  United  States,  the 
insolvency,  and  the  assignment,  bring  the  i*ase 
within  the  provisions  of  the  act  of  March  3, 
1797,  §5(1  Stat,  at  L.  515),  that  "When  any 
revenue  officer  or  other  person  hereafter  becom- 
ing indebted  to  the  United  States  by  bond  or 
otherwise,  shall  become  insolvent,  .  .  . 
the  debt  due  to  the  United  States  shall  be  first 
satisfied;  and  the  priority  hereby  established 
shall  be  deemed  to  extend  as  well  to  cases  in 
which  a  debtor,  not  having  sufficient  prop- 
erty to  pay  all  his  debts,  shall  make  a  volun- 
tary assignment  thereof  ...  as  to  cases 
in  which  the  act  of  legal  bankruptcy  shall  be 
committed." 

As  against  these  assignees  who  are  here  the 
appellants,  the  United  States  would  have  pri- 
ority in  the  settlement  of  the  insolvent  estate 
of  Russell,  Majors,  &  Waddell. 

U.  8.  V.  Fisher,  2  Cranch,  358;  Harrison  v. 
8ferry,  5  Cranch,  289;  U.  8.  v.  Bk.  6  Pet.  29. 

Section  3,  of  the  act  of  Mar.  3,  1863,  relating 
to  the  court  of  claims,  is  as  follows : 

"That  said  court,  in  addition  to  the  juris- 
diction now  confenred  by  law,  shall  also  have 
jurisdiction  of  all  set-offs,  counterclaims, 
claims  for  damages,  whether  liquidated  or  un- 
liquidated, or  other  demands  whatsoever  on 
the  part  of  the  government  against  any  person 
claiming  against  the  government  in  said 
oourt;  and  upon  the  trial  of  any  such  cause,  it 
shall  bear  and  determine  such  claim  or  de- 
mand, both  for  and  against  the  government 
and  claimant,"  etc.  The  powers  conferred  on 
the  court  of  claims  by  this  act,  cover  the  pres- 
ent case.  The  claim  of  the  United  States 
against  the  assignees  of  insolvent  debtors  is  a 
proper  set-off  in  a  suit  by  those  assignees,  to 
recover  for  the  proceeds  of  the  assigned  estate. 

Stewart  v.  Anderson,  6  Cranch,  203;  Marks 
V.  Barker,  1  Wash.  C.  C.  178;  Myers  v.  U.  8. 
1  McLean,  493;  Bcmis  v.  8mith,  10  Met.  194; 
Sheldon  v.  Kendall,  7  Cush.  217;  Blakesley  v. 
Smalltcood,  8  Q.  B.  538. 

The  principle  upon  whidi  courts  have  re- 
fused, in  the  case  of  a  suit  by  an  executor,  to 
allow  debts  due  b^  the  deceased  in  his  lifetime 
to  be  set  off  against  demands  which  have  ac- 
crued to  his  executor  since  his  death,  is,  that 
this  would  interfere  with  the  regular  course  of 
distribution,  and  has  no  application  to  this 
case,  be<».use  the  government  is  entitled  to  pri- 
ority of  payment. 

tihipman  v.  Thompson,  Willes,  102;  Watts 
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colltterallj  in  the  trial  of  a  cause,  the  purpose 
mod  object  for  which  they  were  made  and  the  rea- 
■on  why  they  were  made  in  a  particular  form, 
may  be  explained  by  parol  evidence. 

7.  The  purpose  or  policy  of  an  act  may  be  stated 
by  a  witness  who  was  present  and  cognizant  of 
%ne  whole  transaction ;  as,  whether  the  delivery 
of  money  by  one  man  to  another  was  by  way  of 
payment  or  otherwise. 

8.  What  one  party  to  a  contract  understands  or 
believes  is  not  to  govern  its  construction,  unless 
•acli  understanding  or  belief  was  induced  by  the 
condoct  or  declaration  of  the  other  party. 

9.  Evidence  or  statements  of  fact  not  contained 
In  the  bill  of  exceptions  nor  made  a  part  thereof, 
thoui^  appended  thereto,  will  not  be  regarded  by 
the  court 

[No.  37.] 

Argued  Dec,  18,  19,  1872.    Decided  Jan.  20, 

187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Suit  was  brought  in  the  court  below  by  the 
defendant  in  error,  upon  a  declaration  for 
money  had  and  received. 

Judgment  having  been  given  for  the  plaintiff 
upon  verdict  in  that  court  at  circuit,  and  af- 
firmed by  the  fi^eral  term  of  said  court,  the 
defendant  sued  out  this  writ  of  error.  The 
case  is  fully  stated  by  the  court. 

Messrs.  J.  Hnbley  Ash  ton,  Nathl.  Wilson 
and  W.  D.  Davidge,  for  plaintiff  in  error. 

Messrs,  R.  T.  ft  W.  M.  Merrick,  for  de- 
fendant in  error. 

21  *]  *Mr.  Justice  Bradley  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  the  defendant  in 
error  as  receiver  of  the  Merchants'  National 
Bank  to  recover  the  balance  alleged  to  be  due 
CO  a  check  of  $50,000,  dated  May  1,  1866, 
drann  by  one  Robinson  on  the  plaintiffs  in  er- 
ror, defendants  below,  in  favor  of  the  Mer- 
chants' National  Bank,  and  duly  presented  for 
payment.  The  defendants  admitted  their  ob- 
ligation to  pay  the  check,  but  as  part  payment 
thereof  delivered  to  the  messenger  of  the 
Merchants'  National  Bank  a  note  of  Charles  A. 
Sherman,  cashier  of  that  bank,  for  $20,000, 
dated  February  27,  1866.  The  Merchants' 
Bank  declined  to  receive  this  note  as  payment, 
and  sent  it  back,  demanding  the  cash.  But  the 
defendants  refused  to  take  back  the  note,  in- 
sisting that,  although  the  note  was  signed  by 
Charles  A.  Sherman,  individually,  it  was  given 
for  account  of  the  Merchants'  Bank  and  for  a 
loan  made  to  it,  and  the  principal  controversy 
in  the  case  arose  upon  the  question  whether 
this  note  was  given  by  Sherman  on  his  own  ac- 
count or  on  account  of  the  Merchants'  Bank. 

Certain  preliminary  questions,  however,  were 
raised  with  reference  to  the  authority  of  the  re- 
eeiver  to  bring  the  action  which  it  is  necessary 
first  to  dispose  of,  which  will  be  done  by  taking 
up  in  order  the  several  assignments  of  error. 

The  first  and  second  errors  assigned  are  that 
the  plaintiff,  who  is  a  receiver  appointed  by 
the  comptroller  of  the  currency  under  the  50th 
8ecta<m  of  the  national  banking  law,  is  not 
entitled  to  bring  suit  without  the  authority  or 
direction  of  the  said  comptroller — which  is  not 
alle^^  or  shown  in  this  case;  and  that  the  ac- 
tion cannot  be  maintained  by  the  receiver  in 
his  own  name  as  such. 

These  objections  are  based  upon  the  language 
of  the  act  referred  to,  as  well  as  the  general 
i7  Wajx, 


nature    of    the    receiver's    office.    The    stat*. 
ute  (13  Stat,  at  L.  114)  enacts: 

'That  on  becoming  satisfied,  as  specified  in 
this  act,  that  any  association  has  refused  to 
pay  its  circulating  notes  as  therein  mentioned, 
and  is  in  default,  the  comptroller  of  the  cur- 
rency may  forthwith  appoint  a  receiver,  and 
require  of  him,  such  bond  and  security  as  he 
Rhall  deem  proper,  who,  under  the  direction  of 
the  comptroller,  shall  take  possession  of  the 
books,  records,  and  assets  of  every  description 
of  such  association,  collect  all  debts,  dues  and 
claims  belonging  to  such  association,  and  upon 
the  order  of  a  court  of  competent  jurisdiction, 
may  sell  or  compound  all  bad  or  doubtful 
debts,  and  on  a  like  order  sell  all  the  real  and 
personal  property  of  such  association,  on  such 
terms  as  the  court  shall  direct;  and  may,  if 
necessary  to  pay  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stock- 
holders provided  for  by  the  12th  secticm  cd  this 
act;  ana  such  receiver  shall  pay  over  all  mon- 
ey so  made  to  the  Treasurer  of  the  United 
States,  subject  to  the  order  of  the  comptrol- 
ler," etc. 

We  have  already  decided  in  the  case  of  this 
very  receiver  that  he  may  bring  suit  in  his  own 
name  or  use  the  name  of  the  association.  Ken- 
nedy  v.  Gibson,  8  Wall.  606,  19  L.  ed.  479.  The 
subject  was  also  lately  discussed  in  the  case 
of  Bh,  of  Bethel  v.  Pahquioque  Bk,  14  Wall. 
383,  20  L.  ed.  840,  and  the  same  views  were 
held,  the  action  in  that  case  being  brought 
against  the  insolvent  bank.  This  disposes  of 
the  question  as  to  the  legal  right  of  the  re- 
ceiver to  sue. 

It  remains,  therefore,  to  determine  whether 
it  is  necessary  *for  the  receiver,  before  [♦22 
bringing  suit  in  an  ordinary  case  of  a  debt  or 
claim  due  the  bank,  to  have  the  order  of  the 
comptroller  for  that  purpose.  In  the  case  al- 
ready referred  to,  the  receiver  had  instituted  a 
suit  in  equity  against  some  of  the  stockholders 
of  the  bank  for  the  purpose  of  charging  them 
with  the  personal  liability  prescribed  by  the 
12th  section  of  the  act;  and  we  held  that  he 
had  no  right  to  do  this  without  the  comptrol- 
ler's direction.  But  it  will  be  perceived  that 
that  was  a  very  special  case,  out  of  the  ordi- 
nary course,  and  one  which  involved  an  impor- 
tant consideration  of  the  policy  to  be  pursued. 
Stockholders  are  not  ordinary  debtors  of  the 
bank,  but  are  rather  in  the  light  of  creditors, 
their  stock  being  regarded  as  a  liability.  They 
are  entitled  to  all  the  surplus  that  remains,  if 
any  should  remain,  after  the  payment  of  the 
debts.  They  are  only  conditionally  liable  for 
those  debts  after  all  the  ordinary  resources  of 
the  bank  have  been  exhausted,  and  they  ought 
not  to  be  prosecuted  without  due  regard  to  the 
circumstances  of  the  case.  The  determination 
on  the  part  of  those  charged  with  winding  up 
the  affairs  of  the  bank,  to  resort  to  this  ulti- 
mate remedy,  requires  the  exercise  of  due  con- 
sideration ;  and  a  receiver  ought  not  to  take  it 
upon  himself  to  decide  so  important  a  question 
without  reference  to  the  comptroller  under 
whose  direction  he  acts.  Although  it  is  his 
duty  to  collect  the  assets  of  the  institution  he 
does  not  distribute  them,  and  cannot  ordina- 
rily know,  without  reference  to  the  comptroller, 
whether  a  prosecution  of  the  stockhol(&rs  will 
be  necessary*  or  not.     Hence  our  decision  in  the 
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part  of  the  transact  icm.    Hence,  they  are  not 
nearsay,  but  original  evidence. 

It  further  appeared  from  Sherman's  testi- 
mony that  when  he  had  received  the  two  drafts 
from  Hutchinson  he  delivered  them  to  Huyck, 
the  president  of  the  Merchants'  Bank,  who  de- 
livered them  to  English  upon  his  entering  the 
bank  a  few  minutes  afterwards,  and  that  £n- 
26*]  glish  handed  them  to  the  *receiving 
teller.  The  plaintiff's  counsel  then  asked  the 
witness  for  wliat  purpose  the  drafts  were  deliv- 
ered to  English.  The  allowance  of  this  ques- 
tion (which  was  objected  to)  is  the  fifth  error 
assigned.  Its  propriety  is  evinced  by  the  an- 
8W«-  to  it,  which- was  that  the  drafts  were  de- 
livered to  English  in  parent  of  the  stodc.  The 
position  of  the  parties  is  material.  It  had  ap- 
peared by  Sherman's  testimony  that  he  was  the 
{>urchaser  of  the  stock;  that  the  drafts  be- 
onged  to  him,  having  been  borrowed  by  him  to 
pay  for  the  stock;  that  he  had  purchased  it 
tbtough  Huyck,  but  that  the  stock  belonged  to 
English,  who  was  the  vendor;  that  he,  the  wit- 
ness, hajided  the  drafts  to  Huydc  on  his  return 
from  the  defendants'  bank,  and  that  Huyck,  a 
few  minutes  after,  handed  them  to  English. 
Surely  one  of  the  principals  in  this  transaction, 
under  these  circumstances,  was  competent  to 
testify  as  to  the  purpose  for  which  the  drafts 
were  delivered  to  English.  If  the  declarations 
of  a  man  when  doing  an  act  may  be  proved  in 
his  own  belialf  to  show  the  purpose  and  intent 
with  which  it  was  done/  as  numerous  auih(»i- 
ties  show  (Stark  Ev.  51,  87;  1  Greenl.  Ev.  § 
108),  it  must  be  compet^t  for  u  party  to  the 
titmsaction,  cognizant  of  all  the  circumstances, 
and  a  witness  of  the  act,  to  state  its  purpose, 
being  subject,  of  course,  to  cross-examination. 
The  manner  and  form  in  which  an  act  is  done, 
being  one  of  several  acts  concurring  to  one  pur- 
pose or  transaction,  indicate,  even  te  a  mere  ob- 
server, by  shades  of  circumstance  often  difficult 
to  analyze,  what  was  the  character  of  the  act, 
or  the  intent  and  purpose  with  which  it  was 
dofie. 

It  further  appearing,  on  Sherman's  cross-ex- 
amination, that  the  drafts  were  not  indorsed  by 
him  until  after  English  had  delivered  them  to 
the  receiving  teller,  the  defendants  objected  to 
Sherman's  being  asked  the  reason  why  they 
were  not  indors^  when  given  to  English.  The 
allowanoe  of  this  question  was  made  the 
ground  of  another  exception,  and  is  the  subject 
of  the  sixth  assi|rnment.  We  can  see  no  objec- 
tion to  the  question.  If  the  fact  tnat  the  drafts 
3BT*]  were  not  *indorsed  when  delivered  to  En- 
glish is  of  any  consequence,  the  reason  why 
they  were  not  indorsed  would  seem  to  be  of 
equal  consequence.  It  might  have  been  an  over- 
Mght.  It  might  have  been  something  else. 
^^latever  it  was,  the  reason  should  go  with  the 
fact,  so  that  the  latter  might  not  have  a  greater 
effect  on  one  side  or  the  other  than  it  ought  to 
have.  Facts  proved  by  way  of  circumstantial 
cpvidence  may  always  be  explained  by  the  party 
against  whom  they  are  adduced. 

Further  evidence  was  given  in  the  case  tend- 
ing to  show  that  the  loan  was  entered  in  a 
memorandum  book  kept  by  the  defendants,  as 
made  on  the  note  <^  Sherman  individually  and 
not  as  cashier ;  and  that  the  amount  of  the  two 
drafts  was  placed  to  the  credit  of  English  on 
the  books  of  the  Merchants'  Bank,  and  that  he 
17  Wall. 


« 
checked  out  the  same;  and  that  Sherman  was 
credited  for  the  amoimt  of  dividend  due  on  the 
stock.  A  statement  of  further  evidence,  con- 
taining the  testimony  of  Hutchinson  and  Fris- 
sell,  the  cashier  and  assistant  cashier  of  the  de- 
fendants, materially  conflicting  with  that  of 
Sherman,  is  annexed  to  the  biU  of  exceptions, 
but  not  made  a  part  of  it  and,  therefore,  can- 
not properly  be  taken  into  consideration. 

The  evidence  being  closed,  the  respective  par- 
ties prayed  the  court  to  give  certain  instruc- 
tions to  the  juiy.  The  seventh  error  assigned 
is,  that  the  coiut  granted  the  plaintiffs'  first 
prayer  for  instructions,  which  was,  in  sub- 
stance, that  if  the  jury  found,  from  the  evi- 
dence, that  the  note  of  Sherman  was  passed  to 
and  received  by  the  defendant  as  the  evidence 
of  money  or  negotiable  drafts  lent  to  him,  and 
that  the  sole  consideration  on  which  the  loan 
was  made  was  the  personal  responsibility  of 
Sherman  on  said  note  and  the  collateral  stock, 
then  the  said  Merchants'  Bank  was  in  no  way 
chargeable  with  the  note,  nor  could  it  be  legally 
tendered  to  them  by  the  defendant  as  part  pay- 
ment of  Robinson's  check,  unless  the  lury 
should  find  from  the  evidence  that  said  loan 
was  really  made  to  Sherman  in  bdialf  of  the 
'Merchants'  Bank,  and  the  proceeds  [*28 
thereof  went  to  its  use  and  benefit.  This  in- 
struction was  given,  subject  to  the  qualifica- 
tions contained  in  the  first  instruction  prayed 
for  by  the  aefendant,  which  were,  in  effect,  that 
if  the  contract  of  loan  was  really  between  the 
two  banks,  then  the  note  ought  to  be  allowed  as 
part  payment  of  the  check.  The  substance  and 
effect  of  the  instruction,  and  indeed  of  the 
whole  charge,  was,  that  if  the  jury  believed 
that  the  loan  was  made  to  Sherman  for  the 
Merchants'  Bank,  they  must  find  for  the  de- 
fendants; but  if  made  to  him  on  his  own  behalf 
they  must  find  for  the  plaintiff.  This  seemed  to 
be  the  pole-star  which  guided  the  court  in  all 
its  answers  to  the  various  instructions  applied 
for.  And  we  think  the  court  was  clearly  right. 
The  case  seems  to  have  been  very  fairly  put  to 
the  jury  on  this  cardinal  point,  and  it  would  be 
a  useless  task  to  make  a  critical  examination 
of  each  request  for  the  purpose  of  showing  the 
truth  of  this  proposition. 

The  tenth  error  assigned  is  the  refusal  of  the 
court  to  charge  that  the  plaintiff  could  not  re- 
cover unless  the  jury  found  that,  before  suit 
brought,  the  note  of  Sherman  and  the  collateral 
certificate  of  stock  attached  thereto  were  ten- 
dered to  the  defendants.  Why  should  these 
papers  be  again  tendered?  They  were  once 
tendered  and  refused.  The  objection  is  not  er&i 
plausible. 

The  eleventh  assignment  complains  of  the  re- 
fusal to  charge  that  the  Merchants'  Bank  was 
liable  for  the  loan,  if  it  had  been  in  the  habit  of 
borrowing  money  of  the  defendants  by  Sher- 
man, as  cashier,  and  if  the  defendants  believed 
that  the  loan  in  question  was  for  the  benefit  of 
the  Merchants'  Bank.  The  evident  answer  to 
this  assignment  is,  that  the  belief  of  one  party 
to  a  transaction  is  not  the  criterion  by  whidi 
the  rights  of  the  parties  are  to  be  governed,  un- 
less the  other  party,  by  his  conduct  or  declara- 
tions, induced  that  belief.  The  naked  fact  of 
previous  loans  being  made  to  the  Merchants' 
Bank,  through  Sherman  as  cashier,  could  not, 
as  a  matter  of  law,  be  adjudge4  as  sufficient 
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case  of  Kennedy  v.  Gibson  cannot  fairly  be 
quoted  for  the  government  of  a  case  like  the 

S resent,  which  is  a  suit  to  recover  an  ordinary 
ebt. 

The  language  of  the  statute  authorizing  the 
appointment  of  a  receiver  to  act  under  the  di- 
rection of  the  comptroller,  means  no  more  than 
that  the  receiver  shall  be  subject  to  the  direc- 
tion of  the  comptroller.  It  does  not  mean  that 
he  shall  do  no  act  without  special  instructions. 
His  very  appointment  makes  it  his  duty  to  col- 
lect the  assets  and  debts  of  the  association. 
With  regard  to  ordinary  assets  and  debts  no 
23 ♦]  *8pecial  direction  is  needed;  no  unusual 
exercise  of  judgment  is  required.  They  are  to 
be  collected  of  course ;  that  is  what  the  receiver 
is  appointed  to  do.  We  think  there  was  no  er- 
ror in  the  decision  of  the  court  below  on  these 
points,  and  that  the  action  was  properly 
brought  by  the  receiver. 

We  next  come  to  the  special  grouhd  of  litiga- 
tion in  this  case. 

The  cause  was  tried  before  a  jury,  and  evi- 
dence was  adduced  pro  and  con  upon  the  prin- 
cipal subject  of  controversy,  namely:  whether 
the  note  given  by  Sherman  to  the  defendants, 
on  tiie  27th  of  February,  was  given  on  his  in- 
dividual account  for  a  loan  made  to  him  per- 
sonally, or  whether  it  was  given  on  the  account 
of  the  Merchants'  Bank  (of  which  he  was  cash- 
ier) for  a  loan  made  to  it.  We  are  called  upon 
to  decide  upon  the  legality  of  certain  rulings  as 
to  evidence  which  t<K)k  place  during  the  trial, 
and  upon  the  correctness  of  the  charge  to  the 
jury. 

After  the  plaintiff  had  proved  the  presenta- 
tion of  the  check  oa.  the  1st  of  May,  and  the 
payment  of  it  to  the  messenger  of  the  Mer- 
chants' Bank  in  certain  m<meys  and  securities, 
including  the  note  in  question;  and  had  proved 
by  Sherman,  the  cashier  of  the  Merchants' 
Bank,  that  the  defendants  refused  to  take  the 
note  bade  and  pay  the  cash  instead;  he  pro- 
ceeded to  prove  by  Sherman  the  circumstances 
under  which  the  note  had  been  given  to  the  de- 
fendants, the  substance  of  which  was,  that  on 
the  27th  of  February  he  applied  to  Hutchinson, 
cashier  of  the  defendants,  for  a  loan  to  himself 
of  $20,000,  to  enable  him  to  purchase  some 
ctock  in  the  Merchants'  Bank,  and  that  this 
note  was  given  for  that  loan  with  the  certifi- 
cate of  stock  attached  as  collateral;  and  that 
he  received  therefor  two  drafts  of  $10,000  each 
on  Baltimore  and  Philadelphia  banks,  payable 
to  C.  A.  Sherman,  cashier;  that  he  indorsed 
them  as  cashier,  and  that  the  proceeds,  when 
paid,  went  to  the  credit  of  tne  Merchants' 
Hank.  The  drafts  being  produced  in  evidence, 
the  plaintiff's  counsel  then  asked  the  witness 
what  took  place,  when  the  drafts  were  about  to 
be  drawn,  between  him  and  Hutchinson  in 
24 ♦J  ♦regard  to  the  form  of  the  drafts.  This 
evidence  was  objected  to,  was  allowed,  and  an 
exception  taken,  which  is  the  subject  of  the 
third  assignment  of  error. 

It  is  argued  by  the  counsel  for  plaintiffs  in 
error  that  this  evidence  was  calculated  to  ex- 
plain or  vary  the  legal  effect  of  the  drafts  them- 
selves. We  do  not  think  so.  Those  drafts  are 
not  sued  on  this  action.  They  are  introduced 
merely  as  part  of  the  res  gestcB  of  the  loan,  and 
the  conversation  of  the  parties  on  the  subject  of 
the  drafts  was  also  a  part  of  that  res  gestos. 


They  equally  constituted  parts  of  the  transac- 
tion. The  witness  might  have  preferred  to  re- 
ceive the  drafts  in  that  form;  he  might  have 
preferred  to  receive  drafts  payable  to  any  third 
person.  Evidence  as  to  the  reason  why  they 
were  made  in  one  form  rather  tlian  another 
does  not  in  the  least  vary  or  contradict  the 
drafts  themselves.  As  the  form  of  the  drafts 
might  confuse  the  jury,  the  plaintiffs  had  a 
clear  right  to  explain  how  they  came  to  be  made 
as  they  were.  The  fact  in  question  was  tli« 
loan.  The  circumstances  of  the  negotiation 
constituted  the  res  gestce  of  the  loan.  The 
drafts  were  one  of  those  circumstances;  the 
conversation  of  the  parties  was  another.  Evi- 
dence of  the  reason  why  a  loan  was  made  in 
particular  funds  or  securities,  instead  of  cash, 
is  perfectly  competent  where  it  will  tend  to 
elucidate  the  nature  of  the  transaction,  when 
that  is  the  question  at  issue.  The  question  here 
was,  whether  the  loan  was  made  to  Sherman  or 
to  the  bank.  The  note  given  for  the  repayment 
of  the  loan  was  given  by  Sherman  individually. 
The  drafts  in  which  he  received  the  loan  were 
made  payable  to  him  as  cashier.  Neither  the 
one  nor  the  other  of  these  documents  can  pre- 
vent the  parties  from  showing,  as  a  matter  of 
fact,  to  whom  the  loan  was  really  made.  The 
defendants  were  endeavoring  throughout  the 
cause,  contrary  to  the  form  of  the  note,  to  show 
that  it  was  really  the  obligation  of  the  bank 
and  that  the  loan  was  made  to  the  bank.  This 
they  had  a  clear  right  to  do,  as  the  plaintiff  had 
an  equally  clear  right  to  show  the  contrary. 
The  principle  which  governs  such  cases  was  ex- 
plained and  enforced  by  *this  court  in  [*25 
the  case  of  Baldtcin  v.  Bk.  1  Wall.  240,  241,  17 
L.  ed.  535.  There  was  no  error  in  the  admis- 
sion of  this  evidence. 

The  next  exception,  which  is  the  subject  of 
the  fourth  assignment  of  error,  related  to  evi- 
dence of  a  similar  character.  Sherman,  on  his 
cross-examination,  stated  that  he  had  learned 
about  the  stock  being  for  sale  from  Mr.  Huyck. 
the  president  of  the  Merchants'  Bank,  withouc 
knowing  whose  stock  it  was  until  he  had  made 
arrangements  for  his  loan,  and  went  to  Huyck 
for  the  certificate  of  stock,  when  he  found  that 
it  belonged  to  one  English,  a  director  of  the 
bank.  He  was  then  asked,  on  re-examination 
by  the  plaintiff,  what  Huyck  said  at  the  time 
of  delivering  him  the  certificate,  as  to  the  sale, 
delivery,  and  price  of  the  stock.  To  this  the 
defendants'  counsel  objected,  but  the  question 
was  allowed. 

We  think  that  in  this  also  there  was  no  er- 
ror. The  object  of  the  cross-examinati<m  evi- 
dently was  to  show  that  the  bank,  through  its 
president,  was  concerned  in  the  purchase  of  the 
stock,  and  that,  therefore,  the  loan  must  have 
been  made  on  its  acooimt.  As  the  witness's  pur- 
chase of  the  stock  was  made  through  Huyck, 
the  conversation  between  them  when  the  pur- 
chase was  made  was  part  of  the  res  gestcB  ctf 
the  purchase — part  of  the  transaction  itself. 
For  that  reason  it  was  clearly  competent.  Like 
the  loan,  the  purchase  of  the  stocK  was  a  fact 
accomplished  by  conversations  and  acts.  In 
proving  this  fact  these  conversations  and  acta 
were  competent  evidence.  C<mversations,  in 
such  cases,  are  not  adduced  so  much  to  prove 
ulterior  facts  stated  therein  as  to  prove  the 
cpnvers^tions  themselves  as  facts  constituting 
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part  of  the  transaction.    Hence,  they  are  not 
hearsay,  but  original  evidence. 

It  further  appeared  from  Sherman's  testi- 
mony that  when  he  had  received  the  two  drafts 
from  Hutchinson  he  delivered  them  to  Huyck, 
the  president  of  the  Merchants'  Bank,  who  de- 
livered them  to  English  upon  his  entering  the 
hank  a  few  minutes  afterwards,  and  that  £n- 
26*]  glish  handed  them  to  the  *receiving 
teller.  The  plaintiff's  counsel  then  asked  the 
witness  for  wiiat  purpose  the  drafts  were  deliv- 
ered to  English.  The  allowance  of  this  ques- 
tion (which  was  objected  to)  is  the  fifth  error 
assigned.  Its  propriety  is  evinced  by  the  an- 
swer to  it,  which- was  that  the  drafts  were  de- 
livered to  English  in  paym^it  of  the  stock.  The 
position  of  the  parties  is  material.  It  had  ap- 
peared by  Sherman's  testimony  that  he  was  the 
purchaser  of  the  stock;  that  the  drafts  be- 
longed to  him,  having  been  borrowed  by  him  to 
pay  for  the  stock;  that  he  had  purchased  it 
through  Huyck;  but  that  the  stock  belonged  to 
English,  who  was  the  vendor;  that  he,  thd  wit- 
ness, handed  the  drafts  to  Huydc  on  his  return 
from  the  defendants'  bank,  and  that  Huydc,  a 
few  minutes  after,  handed  them  to  English. 
Surely  one  of  the  principals  in  this  transaction, 
under  these  circumstances,  was  competent  to 
testify  as  to  the  purpose  for  which  the  drafts 
were  delivered  to  English.  If  the  declarations 
of  a  man  when  doing  an  act  may  be  proved  in 
his  own  behalf  to  show  the  purpose  and  intent 
with  which  it  was  done/  as  numerous  auth(»i- 
^es  show  (Stark  Ev.  51,  87;  1  Greenl.  Ev.  § 
108),  it  must  be  compet^t  for  t*  party  to  the 
transaction,  cognizant  of  all  the  circumstances, 
and  a  witness  of  the  act,  to  state  its  purpose, 
being  subject,  of  course,  to  cross-examination. 
The  manner  and  form  in  which  an  act  is  done, 
being  one  of  several  acts  concurring  to  one  pur- 
pose or  transaction,  indicate,  even  to  a  mere  ob- 
server, by  shades  of  circumstance  often  difficult 
to  analyze,  what  was  the  character  of  the  act, 
or  the  intent  and  purpose  with  which  it  was 
done. 

It  further  appearing,  on  Sherman's  cross-ex- 
amination, that  the  draits  were  not  indorsed  by 
him  until  after  English  had  delivered  them  to 
the  receiving  teller,  the  defendants  objected  to 
Sherman's  being  asked  the  reason  why  they 
were  not  indorsed  when  given  to  English.  The 
allowance  of  this  question  was  made  the 
ground  of  another  exception,  and  is  the  subject 
of  the  sixth  a8si|rnment.  We  can  see  no  objec- 
tion to  the  question.  If  the  fact  tnat  the  drafts 
21*]  were  not  *indorsed  when  delivered  to  En- 
glish is  of  any  consequence,  the  reason  why 
they  were  not  indorsed  would  seem  to  be  of 
equal  consequence.  It  might  have  been  an  over- 
sight. It  might  have  been  something  else. 
\Vhatever  it  was,  the  reason  should  go  with  the 
fact,  so  that  the  latter  might  not  have  a  greater 
effect  on  one  side  or  the  other  than  it  ought  to 
have.  Facts  proved  by  way  of  circumstantial 
cfvidenoe  may  always  be  explailied  by  the  party 
against  whom  they  are  aaduced. 

Further  evidence  was  given  in  the  case  tend- 
ing to  show  that  the  loan  was  entered  in  a 
memorandum  book  kept  by  the  defendants,  as 
made  on  the  note  <^  Sherman  individually  and 
not  as  cashier ;  and  that  the  amount  of  the  two 
drafts  was  placed  to  the  credit  of  English  on 
the  books  of  the  Merchants'  Bank,  and  that  he 
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checked  out  the  same;  and  that  Sherman  was 
credited  for  the  amount  of  dividend  due  on  the 
stock.  A  statement  of  further  evidence,  con- 
taining the  testimony  of  Hutchinson  and  Fris- 
sell,  the  cashier  and  assistant  cashier  of  the  de- 
fendants, materially  conflicting  with  that  of 
Sherman,  is  annexed  to  the  bill  of  exceptions, 
but  not  made  a  part  of  it  and,  therefore,  can- 
not properly  be  taken  into  consideration. 

The  evidence  being  closed,  the  respective  par- 
ties prayed  the  court  to  give  certain  instruc- 
tions to  the  jury.  The  seventh  error  assigned 
is,  that  the  coiu-t  granted  the  plaintiffs'  first 
prayer  for  instructions,  which  was,  in  sub- 
stance, that  if  the  jury  foimd,  from  the  evi- 
dence, that  the  note  of  Sherman  was  passed  to 
and  received  by  the  defendant  as  the  evidence 
of  money  or  negotiable  drafts  lent  to  him,  and 
that  the  sole  consideration  on  which  the  loan 
was  made  was  the  personal  responsibility  of 
Sherman  on  said  note  and  the  collateral  stock, 
then  the  said  Merchants'  Bank  was  in  no  way 
chargeable  with  the  note,  nor  could  it  be  legally 
tendered  to  them  by  the  defendant  as  part  pay- 
ment of  Robinson's  check,  unless  the  lury 
should  find  from  the  evidence  that  said  loan 
was  really  made  to  Sherman  in  bdialf  of  the 
'Merchants'  Bank,  and  the  proceeds  [*28 
thereof  went  to  its  use  and  benefit.  This  in- 
structicm  was  given,  subject  to  the  qualifica- 
tions contained  in  the  first  instruction  praved 
for  by  the  aefendant,  which  were,  in  effect,  that 
if  the  contract  of  loan  was  really  between  the 
two  banks,  then  the  note  ought  to  be  allowed  as 
part  payment  of  the  check.  The  substance  and 
effect  of  the  instruction,  and  indeed  of  the 
whole  eharge,  was,  that  if  the  jury  believed 
that  the  loan  was  made  to  Sherman  for  the 
Merchants'  Bank,  they  must  find  for  the  de- 
fendants; but  if  made  to  him  on  his  own  behalf 
they  must  find  for  the  plaintiff.  This  seemed  to 
be  the  pole-star  which  guided  the  court  in  all 
its  answers  to  the  various  instructions  applied 
for.  And  we  think  the  court  was  clearly  right. 
The  case  seems  to  have  been  very  fairly  put  to 
the  jury  on  this  cardinal  point,  and  it  would  be 
a  useless  task  to  make  a  critical  examination 
of  each  request  for  the  purpose  of  showing  the 
truth  of  this  proposition. 

The  tenth  error  assigned  is  the  refusal  of  the 
court  to  charge  that  the  plaintiff  could  not  re- 
cover imless  the  jury  found  that,  before  suit 
brought,  the  note  of  Sherman  and  the  collateral 
certificate  of  stock  attached  thereta  were  ten- 
dered to  the  defendants.  Why  should  these 
papers  be  again  tendered?  They  were  onoe 
tendered  and  refused.  The  objection  is  not  ev»i 
plausible. 

The  eleventh  assignment  complains  of  the  re- 
fusal to  charge  that  the  Merchants'  Bank  was 
liable  for  the  loan,  if  it  had  been  in  the  habit  of 
borrowing  money  of  the  defendants  by  Sher- 
man, as  cashier,  and  if  the  defendants  believed 
that  the  loan  in  question  was  for  the  benefit  of 
the  Merchants'  Bank.  The  evident  answer  to 
this  assignment  is,  that  the  belief  of  one  party 
to  a  transacticm  is  not  the  criterion  by  whidfi 
the  rights  of  the  parties  are  to  be  governed,  un- 
less the  other  party,  by  his  conduct  or  declara- 
tions, induced  that  belief.  The  naked  fact  of 
previous  loans  being  made  to  the  Merchants' 
Bank,  through  Sherman  as  cashier,  oould  not, 
as  a  matter  of  law,  be  adjudge4  as  sufficient 
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29*]  cause  for  such  a  •belief  on  the  part  of 
the  defendants  in  view  of  the  other  evidence  in 
the  cause. 

The  eighth,  ninth,  and  twelfth  errors  are 
founded  upon  the  refusal  of  the  court  to  in- 
struct the  jury  that  the  Merchants*  Bank  was 
bound  by  an  alleged  settlement  of  the  contro- 
versy, if  they  believed  certain  evidence  which 
does  not  appear  upon  the  bill  of  exceptions, 
namely:  to  the  effect  that  the  president  of  the 
Merchants'  Bank,  on  the  day  after  the  presen- 
tation of  the  check  sued  on,  in  a  conversation 
with  Hutchinson,  acceded  to  his  view  of  the 
subject  and  allowed  Sherman's  note  as  part 
payment  of  the  check.  It  appears  that  the 
court  granted  the  two  former  instructions 
prayed  for,  with  this  <}ualification,  namely: 
provided  the  loan  was  originally  made  between 
the  defendant  and  the  Merchants'  Bank,  and 
not  with  Sherman,  or  that  the  proceeds  went  to 
the  benefit  of  the  bank  as  part  of  its  assets  or 
property.  As  the  bank  went  into  bankruptcy 
within  forty-eight  hours  after  this  supposed 
settlement,  the  qualification  was  probably  not 
an  unreasonable  one.  But  as  the  bill  of  excep- 
tions before  us  does  not  contain  a  particle  of 
evidence  on  the  subject,  it  is  unnecessary  to  de- 
cide this  question. 

These  being  all  the  errors  assigned,  the  judg* 
ment  must  he  affirmed. 


EDWARD  HARWOOD  et  oZ.,  Appts., 

V, 

TEE    CINCINNATI    AND    CHICAGO    AIR- 
LINE  RAILROAD  COMPANY  et  al 

(See  S.   C.   17   Wall.   78-81.) 
Necessary  party  to  a  decree — delay,  when  a  de- 
fense in  equity, 

1.  To  a  bill  to  vacate  a  decree,  the  plaintiff  in 
such  decree  is  a  necessary  party  defendant  The 
want  of  him  as  a  party  is  a  fatal  defect 

2.  In  a  court  of  equity,  the  delay  which  will  de- 
feat a  recovery  must  depend  upon  the  particular 
circumstances  of  each  case. 

3.  A  delay  of  five  years  does  not  show  diligence 
to  Justify  the  overthrow  of  a  decree  of  foreclos- 
ure, under  which  new  rights  and  interests  must 
necessarily  have  arisen. 

[No.  85.] 
Submitted  Jan.  8, 187S.    Decided  Jan,  £7, 187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 
The  history  and  facts  of  this  case  are  stated 
in  the  opinion  of  the  court. 

Mr.  Thomas  A.  Hendricks,  for  appellants. 
Messrs.  J.  E.  McDonald,  A.  L.  RoachCf  and 
Edward  Walker,  for  appellees: 

We  insist  that  the  decree  of  the  court  below 
should  be  affirmed  on  three  grounds: 

1.  The  complainants  do  not  show  themselves 
entitled  to  maintain  any  such  suit. 

They  are  corporators  only,  and  as  such  were 
not  parties  to  the  decree  they  now  seek  to  set 
aside.  The  following  cases,  we  think,  fully  sus- 
tain this  objection: 

Smith  V.  Hurd,  12  Met.  371;  Allen  v.  Curtis, 
26  Conn.  456;  Hersey  v.  Veazie,  24  Me.  9;  Van 
All^n  V.  Assessors,  3  Wall.  573,  18  L.  ed.  229; 
Verplanck  v.  Ins.  Co,  1  Edw.  Ch.  84. 

2.  The  proper  parties  are  not  before  the  court. 
Carlisle,  the  sole  complainant  in  the  original 

Note. — Statute  of  limitations  in  cases  of  fraud 
in  equitu — see  note  to  Stearns  v.  Page,  12  L.  ed. 
V.  S.  928. 
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proceeding,  is  not  made  a  party,  nor  is  any  rea- 
son given  why  he  is  not. 

3.  There  is  no  diligence  shown  by  the  com- 
plainants, and  no  sufficient  reason  given  for  the 
long  delay  in  instituting  their  proceedings. 

Mr.  Justice  Hnnt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  district  court  of 
the  United  States  for  the  district  of  Indiana. 
The  bill  was  filed  on  the  25th  of  December, 
1865.  Its  purpose  and  its  prayer  was,  to  vacate 
a  decree  rendered  in  the  same  court  in  the  early 
part  of  the  year  1860,  in  a  suit  by  George  Car- 
lisle as  a  trustee  against  the  Cincinnati  A  Chi- 
cago Railroad  Company.  The  suit  of  Carlisle 
was  for  the  foreclosure  of  a  mortgage  upon  the 
road,  given  to  secure  certain  second  mortgage 
trust  bonds.  The  bill  in  the  case  before  us  al- 
leges fraud  and  collusion  between  the  plaintiff 
in  that  suit  and  his  confederates  and  certain 
other  persons,  who  were  lessees  of  the  road  and 
in  its  possession,  and  who  had  agreed  to  meet 
the  interest  on  its  mortgages.  It  was  alleged 
that,  by  the  concurrence  ^  these  parties,  the 
road  was  allowed  to  depredate  and  the  pay- 
ment of  the  interest  was  wilfully  neglected,  so 
that  the  property  should  be  sold ;  that  this  ar- 
rangement was  carried  out  and  the  road  was 
sold  and  purchased  in  by  the  conspirators  for  a 
small  sum,  and  that  the  plaintiffs,  stockholders 
of  the  original  road,  are  injured  thereby.  The 
road  was  subject  to  prior  incumbrances  to 
nearly  $2,000,000,  and  was  sold  for  the  further 
sum  of  about  $25,00b.  Many  circumstances  of 
detail  are  mentioned,  which  it  is  not  necessary 
to  set  forth  in  the  view  of  the  case  now  taken. 
The  defendants  in  this  suit  demurred  to  the 
bill  of  complaint.  The  demurrer  was  sustained 
by  the  court  below,  and  the  question  here  is 
upon  the  correctness  of  that  judgment. 

We  are  of  opinion  that  the  juc^^ment  must  be 
affirmed,  for  two  reasons : 

1.  Mr.  Carlisle,  the  plaintiff  in  the  suit  in 
which  the  decree  is  sought  to  be  vacated,  is  not 
a  party  to  this  proceedmg.  In  the  former  suit 
all  the  forms  of  law,  at  least,  were  complied 
with.  The  parties  having  interests  which  it 
was  sought  to  foreclose  were  made  parties,  a 
decree  was  taken  in  the  ordinary  form  that 
they  be  foreclosed  and  that  the  property  be 
sold.  A  sale  was  had  under  which  the  present 
defendants  claim  title.  This  was*  done  upon  the 
prayer  of  *Mr.  Carlisle,  by  his  authority,  [*81 
and  upon  his  procurement.  Third  parties  now 
come  into  court  and  ask  that  all  these  proceed- 
ings, completed  according  to  the  forms  of  law, 
and  sanctioned  by  the  decree  of  the  court,  tak^i 
at  the  request  of  Mr.  Carlisle  and  for  whicdi  he 
is  responsible,  be  vacated  and  declared  fraudu- 
lent and  void.  This  is  sought  to  be  done  with- 
out his  knowledge,  and  no  opportunity  is  given 
to  him  to  sustain  his  decree  or  to  rebut  the  al- 
leged fraud,  and  no  reason  or  excuse  is  giv«i 
why  he  is  not  made  a  party.  This  is  against 
authority  and  principle.  No  case  is  cited  to 
justify  it,  and  it  is  believed  that  none  can  be 
found.  The  judgments  of  courts  of  record 
would  be  scarcely  worth  obtaining  if  they  could 
be  thus  lightly  thrown  aside.  The  absence  oi 
I  the  plaintiff  in  the  original  suit  is  a  fatal  de- 
I  feet.  Bowers  v.  Tallmadge,  16  How.  Pr.  325, 
in  which  the  point  was  decided;  Reigal  t. 
Wood,  1  Johns.  Ch.  402;  Wright  v.  Miller,  8 
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N.  Y.  1;  Thompson  V.  Graham,  1  Paige,  384; 
Aptkorpe  V.  Comstock,  Hopk.  143. 

2.  We  are  of  the  opinion  also  that  there  has 
been  too  great  delay  m  initiating  this  suit,  and 
that  no  sufficient  excuse  is  given  for  it.  The 
sale  was  made  five  years  before  the  commence- 
moit  of  this  suit,  and  it  is  fairly  to  be  inferred 
from  the  bill  that  the  plaintiffs  were  aware  of 
the  proceedings  as  they  progressed.  Their 
knowledge  of  u\e  mortgage  sale  is  expressly  ad- 
mitted. The  allegation  of  ignorance  is,  in  gen- 
eral terms,  of  the  fraudulent  acts  and  arrange- 
ments. They  do  not  allege  when  they  acquired 
the  knowledge,  nor  give  a  satisfactory  reason 
why  it  was  not  sooner  obtained.  For  aught 
thi2t  appears  they  have  slept  upon  their  knowl- 
edge for  several  years.  Without  reference  to 
any  statute  of  limitations,  the  courts  have 
adopted  the  principle  that  the  delay  which  will 
defeat  a  recovery  must  depend  upon  the  partic- 
ular circumstances  of  each  case.  This  case  does 
not  show  a  sufficient  degree  of  diligence  to  jus- 
tify the  overthrow  of  a  decree  ot  foreclosure, 
under  which  new  rights  and  interests  must  nec- 
essarily have  arisen.  Diefendorf  v.  House,  9 
How.  Pr.  243 ;  The  Key  City,  14  Wall.  653,  20 
L  ed.  896. 

The  judgment  should  he  affirmed, 

UNITED  STATES,  Appt., 

PATRICK  J.  HICKEY. 

(See    S.    C.    17   Wall.    9-14.) 

Counter  claim,. 

Where  the  L'nlted  States  assigned  a  lease,  It 
cannot  set  up  a  counter  claim  under  it  for  rent 
due  when  it  was  assigned. 

[No.  110.] 
Argued  Jan.  29,  187S.    Decided  Feb.  10,  187S. 

APPEAL  fr<Hn  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  by  the 
appellee  in  the  court  below,  for  claims  arising 
oat  of  a  certain  lease  of  warehouses  in  San 
Francisco.    The  United  States  had  rented  said 
pn^rty  for  ten  years,  at  the  rate  of  $6,000  a 
month  for  two  years,  reserving  the  privilege,  if 
the  Secretary  of  the  Treasury  should  require  it 
at  the  end  of  two  years  from  the  commence- 
ment of  the  term,  and  so  on,  from  two  years  to 
two  years,  during  the  term,  to  have  an  assess- 
ment of  what  would  be  a  fair  rent  for  the  next 
ensuing  two  years,  such  assessment  to  be  made 
by  disinterested  men  of  good  repute,  one  to  be 
^oeen  by  the  Secretary  of  the  Treasury  and  the 
other  by  Eldridge,  and  in  case  of  disagreement, 
the  assessors  to  appoint  a  third. 

The  warehouses  were  finished  May  1,  1852, 
and  the  term  commenced  from  that  period ;  and 
in  1854,  assessors  were  first  appointed  and 
fixed  the  rent  for  the  next  two  years  at  $6,000 
a  month. 

Dec.  31,  1855,  Milton  Latham,  then  collector 
at  the  port  of  San  Francisco,  acting  imder  in- 
structions of  the  Secretarv  of  the  Treasury,  as- 
signed the  said  lease  to  the  petitioner,  Hickey, 
at  a  rent  of  $500  a  month  imtil  May  1,  1856, 
and  thereafter  at  such  rent  as  might  be  as- 
sessed by  the  appraisers,  until  the  lease  from 
Eldridge  was  complete,  and  according  to  the 
terms  of  the  lease  from  thi?  person  to  the 
United  States. 

The  United  States  agreed,  in  its  assignment 
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to  Hickey,  to  pay  him  a  bonus  of  $250  a  month 
at  the  expiration  of  each  month  after  the  ter- 
mination of  the  first  two  years,  to  continue 
monthly  imtil  the  end  of  the  lease;  and  they 
also  covenanted  that  he  should  enjoy  possession 
of  the  premises  without  any  manner  of  let  from 
the  said  party  of  first  part,  or  from  any  other 
person  whomsoever. 

According  to  the  instructions  of  Mr.  Guthrie, 
Secretary  of  the  Treasury,  dated  Nov.  17,  1855, 
Mr.  Latnam  was  informed:  '*You  may  make  it 
one  of  the  terms  of  the  underletting,  that  the 
underlessors  shall  pav  to  Eldridge  all  the  rent 
that  shall  accrue  under  the  lease  after  the  re* 
valuation  in  May  next,  and  stipulate  that  the 
United  States  shall  pay  the  rent  for  that  time; 
and  if  you  can  make  such  an  underletting,  you 
are  authorized  to  imderlet  for  the  balance  of 
the  time.  Indeed,  the  department,  to  get  dear 
of  the  lease,  would  agree  to  pay  a  bonus  of 
$3,000  per  year  towards  the  rent  during  the  re- 
maining six  years  after  May  next,  besides  pay- 
ing the  rent  for  that  time,  which  you  will  con- 
sider within  the  discretion  confided  to  you." 

Hickey  paid  the  rent  and  received  the  bonus 
as  stipulated  to  May  1,  1856.  On  this  day  an 
attempt  was  made  to  have  the  rent  assessed  for 
the  two  years  next  ensuing,  but  there  was  a 
miscarriage,  and  no  assessment  was  ever  made. 

Apr.  12,  1857,  the  United  States  assigned  to 
Eldridge  its  interest  in  the  lease  to  Hickey,  de- 
claring that  its  purpose  thereby  was  to  put 
Eldridge  in  its  place  and  stead,  so  far  as  ccm- 
cemed  the  rights  and  duties  of  the  United 
States  under  the  lease  to  Hickey,  and  as  the 
consideration  therefor,  the  United  States  paid 
the  sum  of  $110,000.  Hickey  was  not  party  to, 
or  notified  of,  this  agreement. 

Aug.  19,  1857,  Eldridge  commenced  an  action 
to  dispossess  Hickev  of  ztie  warehouses,  and  the 
latter,  relying  on  the  covenants  of  the  U.  S.  for 
quiet  possession,  notified  the  collector  of  the 
port  of  San  Francisco,  and  also  the  United 
States  district  attorney  of  that  district,  of  the 
proceedings  to  dispossess  him.  The  United 
States  attorney  at  first  appeared  in  the  case, 
but  afterwards  judgment  was  rendered  for  the 
plaintiffs,  for  want  of  appearance  of  the  de- 
fendant, Sep.  5,  1857. 

By  its  answer,  filed  in  the  court  of  claims 
sometime  in  1869,  the  United  States  alleged  by 
way  of  set-off,  that  Hickey  was  indebted  to  it 
in  the  sum  of  $9,000  for  rent  of  the  warehouses, 
between  May  1,  1856,  and  Nov.  1,  1857,  and 
thereupon  demanded  judgment  for  such  bal- 
ance as  might  be  found  due  on  account. 

The  case  is  further  stated  by  the  court. 

Mr.  S.  F.  Phillips,  Solicitor  Oen.,  for  ap- 
pellant: 

It  is  important  to  observe  that  the  transac- 
tion between  the  United  States  and  Hickey  is 
an  assignment,  and  not,  as  called  in  the  papers, 
a  sublease. 

Tlie  question  is:  what  is  the  nature  of  the 
conveyance?  Not,  what  has  it  been  called  by 
the  parties?  It  is  a  transfer  of  the  whole  in- 
terest of  the  United  States  in  the  warehouses, 
and  is,  therefore,  necessarily  an  assignment. 
Steph.  Com.  1,  542;  Thorn  v.  Woollcomhe,  8  B. 
A  Adol.  147;  E.  C.  L.  R.  vol.  23. 

It  is  true  the  words  of  the  express  contract 
between  Hickey  and  the  United  States  bind  the 
former,  after  May  1,  1856,  only  to  pay  such  aa 
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rental  value  of  the  premises,  and  I  see  not 
14*]  *how  more  than  nominal  value  could  in 
any  event  be  claimed.  But  beyond  this,  the 
United  States,  on  the  13th  of  April,  1857, 
transferred  and  assigned  to  Eldridge  all  their 
right,  title,  and  interest  in  and  to  the  lease,  and 
authorized  him  to  sue  for  and  recover  the  rents 
reserved  to  the  United  States  as  fully  as  t^hey 
oould  da  It  was  added,  *'it  being  distinctly 
understood  that  it  is  the  object  and  purpose  of 
this  agreement  to  put  the  said  Eldridge  in  the 
place  and  stead  of  the  United  States,  so  far  as 
concerns  the  rigkts  of  the  United  States  under 
the  lease  aforesaid."  It  was  by  virtue  of  the 
ownership  of  the  lease  acquired  under  this  as- 
signment that  Eldridge  took  proceedings  in  the 
California  courts,  wWch  resulted  in  the  evic- 
tion and  dispossession  of  Hickey  from  the 
premises  described  in  the  lease.  Tliis  assign- 
ment, in  the  terms  stated,  carried  all  the  inter' 
est  in  the  rents  already  accrued  as  well  as  rents 
thereafter  to  accrue.  It  was  broad  and  compre- 
hensive, carrying  every  interest  in  or  connected 
with  or  arising  out  of  the  lease.  There  was  no 
daim  or  demand  against  Hickey  existing  in 
the  United  States  under  this  leajne,  and  conse- 
quently there  was  no  counter  claim  to  l>e  inter- 
poeed  against  his  demand  for  storage  allowed 
by  the  judgment  appealed  from. 

The  decision  of  the  Court  of  Claims  was  right 
QMd  must  be  affirmed. 


JESSE  C.  WILLIAMS,  Appt,, 

V. 

WILLIAM  BAKER, 

AND 

THE    CEDAR    RAPIDS    AND    MISSOURI 
RIVER  RAILROAD  CO.,  et  al,  Appts., 

V. 

JOHN  MARTINDALE,  R.  S.  Burrows,  John 
Stryker,  and  The  Des  Moines  Navigation  and 
Railroad  Company. 

(See  S.  C.  17  Wall.  144-153.) 

loipa  lands — Des  Moines  river  grant, 

1.  Neither  the  state  of  Iowa,  nor  the  railroad 
eompaniea  for  whose  benefit  the  grant  of  1856  was 
ma<fo,  took  any  title  by  that  act  to  the  lands  then 
claimed  to  belong  to  the  Des  Moines  river  grant  of 
1846. 

2.  By  the  Joint  resolution  of  March  2,  1861,  and 
the  act  of  July  12,  1862,  the  state  of  Iowa  received 
the  title  for  the  use  of  those  to  whom  it  had  sold 
lands  as  part  of  that  grant,  and  for  such  other 
purposes  as  had  become  proper  under  that  grant. 

[Nob.  63,  343.] 
Argued  Nov.  25, 26, 1872,  Decided  Feb.  10, 187S. 

APPEALS   from   the  Circuit   Court  of   the 
United  States  for  the  District  of  Iowa. 
The  history  and  facts  of  these  cases  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs.  laaao  Cook,  9*  R*  Cnrtls,  Piatt 
Smith,  and  J.  Grant,  for  appellants. 

Messrs.  Tl&omas  Withrow  and  Edwin  0. 
Litchfield,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  are  suits  in  chancery,  brought  origi- 
nally in  the  state  courts  of  Iowa  and  trans- 
ferred to  the  circuit  court  of  the  United  States 
for  that  district,  to  quiet  title  to  real  estate. 
In  the  first  case  the  plaintiff.  Baker,  held  title 
onder  the  Des  Moines  Navigation  &  Railroad 
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Company,  and  the  defendant  under  the  Cedar 
Rapids  Railroad  Company.  In  the  second  case 
the  Cedar  Rapids  Railroad  Company  watt 
plaintiff,  and  set  up  that  suits  at  law  had  been 
commenced  against  numerous  grantees  of  the 
company  which  were  harassing  and  expensive, 
and  prayed  that  the  title  of  the  company  and 
its  grantees  should  be  quieted.  The  defendants 
in  that  suit  denied  the  title  thus  set  up,  and 
all^d  that  their  own  title  under  the  Des 
Moines  Navigation  &  Railroad  Company  was 
the  true  title.  The  court  below  decided  in  favor 
of  the  parties  claiming  under  the  latter  title, 
and  in  both  cases  the  adverse  side  has  appealed 
to  this  court. 

The  foundations  of  the  title  on  each  side  of 
this  controversy  rest  on  acts  of  Congress,  and 
the  decision  of  the  cases  requires  their  con- 
struction. The  cases  are  identical,  except  that 
as  the  holder  of  each  of  the  conflicting  titles  be- 
comes *plaintiff  in  turn,  he  is  thrown  [*146 
upon  the  strength  of  his  own  title  rather  than 
the  weakness  oi  the  opposing  one. 

The  title  of  Baker  has  its  inception  in  the 
act  of  August  8,  1846,  the  material  part  of 
which  is  in  these  words: 

"There  is  hereby  granted  to  the  territory  of 
Iowa,  for  the  purpose  of  aiding  said  territory 
in  improving  the  navigation  of  the  Des  Moines 
river  from  its  mouth  ♦^  the  Raccoon  fork,  so- 
called,  in  said  territory,  one  equal  moiety  in 
alternate  sections  of  the  public  lands  remain- 
ing unsold  and  not  otherwise  disposed  of,  in- 
cumbered or  appropriated,  in  a  strip  five  miles 
in  width  on  each  side  of  said  river,  to  be  se- 
lected within  said  territory  by  an  agent  or 
agents,  to  be  appointed  by  the  governor  there- 
of, subject  to  tne  approval  of  the  Secretary  of 
the  Treasury  of  the  United  States." 

It  was  also  provided  that  the  lands  should 
become  the  property  of  the  state  of  Iowa  on 
her  admission  as  such  into  the  Union,  which 
was  soon  expected. 

The  state  of  Iowa  passed  laws  for  the  work 
of  improving  the  navigation  of  the  river,  which 
contemplate  a  series  of  locks  and  dams,  and 
after  prosecuting  the  work  for  some  time  under 
a  state  board  of  public  works,  made  a  contract 
with  a  corporation  called  the  Des  Moines  Navi- 
gation &  Railroad  Company  for  the  further 
progress  of  this  improvement.  By  tUs  contract 
the  lands  of  the  Congressional  grant,  which 
constituted  the  sole  fimd  for  ms3cing  the  im- 
provement, were  to  be  conveyed  by  the  state 
to  the  company,  at  fixed  prices,  as  they  earned 
them  in  the  progress  of  the  work. 

The  Secretary  of  the  Treasury,  as  the  lands 
were  selected  by  the  agent  of  the  state  and  the 
selections  approved  by  him,  certified  the  ap- 
proved lists  to  the  state,  and  this  was,  and  al- 
ways has  been  considered  the  appropriate  mode 
of  evidencing  the  title  of  the  state  under  the 
grant.  The  state  conveyed  by  patent  to  the 
Navigation  Company  the  lands  so  certified  as 
the  progress  of  the  work  authorized  it,  accord- 
ing to  Uie  terms  of  the  contract.  All  the  lands 
in  controversy  here  have  been  so  certified  to  the 
state  by  the  Secretary  *of  the  Treasury,  [•147 
or  of  the  Interior,  to  which  department,  on  its 
organization,  that  matter  was  transferred. 

But  in  the  progress  of  the  work,  and  after 
the  lands  lying  between  the  mouth  of  the  river 
and  the  Raccoon  fork  had  been  nearly  or  en- 
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urged  against  their  conclusiveness,  have  in- 
dooed  us  to  listen  attentively  to  the  oral  argu- 
ment on  that  subject  and  to  consider  with  de- 
liberation and  care  all  that  has  be^i  presented 
<m  that  point  in  writing. 

The  first  and  the  leading  case  on  the  subject 
is  that  of  Wolcott  v.  Des  Moines  Navigation 
Co,  5  Wall.  681,  18  L.  ed.  689.  It  was  a  suit 
brought  by  Wolcott  against  the  Des  Moines 
Navigation  Company,  on  a  covenant  of  war- 
nmty  ot  title,  which  it  was  alleged  had  failed 
under  the  decision  in  the  case  of  Litchfield  v.  B, 
Co.  7  Wall.  270,  19  L.  ed.  160.  This  court,  in 
the  Wolcott  Case,  decided  two  propositions:  1, 
that  by  reason  of  the  proviso  in  the  act  of  1856 
the  railroad  companies  acquired  no  title  to 
these  lands;  and  2,  that  by  the  joint  resolu- 
tion of  1861  the  title  erroneously  certified  to 
the  state,  under  the  act  of  1846,  was  validated 
and  made  good,  and  that  therefore  Wolcott  had 
no  cause  of  action  on  his  covenant  of  warranty. 

It  is  now  said  that  Wolcott  and  the  Naviga- 
tion Company  were  in  collusion  to  procure  this 
decision,  there  being  no  real  contest  between 
them,  and  that  the  object  was  to  procure  from 
this  court  a  decision  aidverse  to  the  ti^le  of  the 
railroad  companies,  none  of  whom  were  parties 
to  the  suit.  Much  evidence  is  found  in  the  rec- 
ord of  the  cases  now  before  us,  as  heard  in  the 
drcait  court  to  establish  and  to  refute  this  al- 
I^tion.  We  do  not  here  intend  to  pass  upon 
it,  and  we  must  be  permitted  to  question  both 
the  taste  and  legal  competency  of  testimony 
offered  in  an  inferior  court,  to  show  that  a  de- 
cision in  this  court  was  obtained  by  fraudulent 
151*]  devices  *when  that  decision  is  not  relied 
on  as  evidence  of  any  fact-,  or  pleaded  as  an  es- 
toppel, but  merely  because  it  may  be  referred 
to  as  settling  a  principle  of  law  applicable  to 
the  ease  at  bar. 

There  is  in  the  record  of  that  case,  as  it  re- 
mains in  this  court,  sufficient  answer  to  this 
objection  to  the  opinion  as  an  authority  on  the 
law  of  this  case. 

The  writer  of  this  opinion,  though  then  a 
member  of  the  court,  declined  to  take  any  part 
in  its  decision  because  he  had  been  of  coimsel 
for  the'  Navigation  Company  in  a  general  way, 
and  did  not  know  how  far  he  might  have  been 
engaged  in  that  case.  But  when  it  was  sub- 
mitted, cm  printed  arguments,  on  both  sides,  he 
saw  at  once  that  the  legal  propositions  involved 
did  affect  materially  Sie  title  of  several  rail- 
road companies  in  Iowa  to  the  lands  in  ques- 
tion, and  he  felt  it  to  be  his  duty  to  call  the 
attention  of  those  of  his  brethren  who  must 
decide  the  case  to  that  fact.  On  this  suggestion 
Ml  order  was  made  that  those  companies  be 
notified  of  the  pendency  of  that  suit,  with  lib- 
erty to  intervene  and  be  heard  on  the  question 
in  which  they  were  interested. 

They  did  intervene.  The  case  was  postponed 
for  over  a  year,  and  several  arguments  were 
submitted  in  favor  of  the  railroad  companies  by 
able  counsel,  on  the  very  question  now  under 
consideration,  ami  an  order  was  made  inviting 
all  parties  interested  to  do  so.  It  was  after  a 
full  consideraticm  of  all  these  arguments  that 
the  decision  was  made.  But  there  was  an  addi- 
tional security  that  the  court  would  carefully 
consider  the  question  in  the  fact  that  there 
VIS  submitted  at  the  same  time  the  case  of 
Burr  V.  Des  Moines  R.  <£•  Nav.  Co.  1  Wall.  99, 
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17  L.  ed.  561,  on  a  similar  warranty  of  title. 
Now,  though  both  suits  were  decided  in  the 
circuit  court  for  the  southern  district  of  New 
York,  they  were  decided  by  diflferent  judges, 
and  the  decisions  were  in  conflict.  This  of  it- 
self would  demand  of  the  court  a  careful  con- 
sideration of  the  point  of  difiference,  which  was 
the  very  point  now  imder  consideration. 

The  same  question  precisely  came  up  shortly 
afterwards  in  the  case  of  Riley  v.  Welles,  and 
was  again  *fully  argued,  and  from  the  ['ISZ 
opinion  of  the  couit,  which  remains  on  file, 
though  imreported,  [reported  in  this  edition  in 
76  U.  S.  19  L  ed.  648,]  the  following  language 
is  taken :  ''The  reasons  for  this  withdrawal  of 
the  lands  from  public  sale,  or  private  entry, 
are  stated  at  large  in  the  opinion  of  the  court 
in  Wolcott  V.  Des  Moines  Co.  and  need  not  be 
repeated.  The  point  of  the  reservation  was 
very  material  in  that  case,  and  we  have  seen 
nothing  in  the  present  one,  either  in  the  facts 
or  in  the  arguments,  to  distinguish  it."  What- 
ever, therefore,  may  have  been  the  design  of  the 
original  parties  to  the  suit  of  Wolcott  v,  Des 
Moines  Navigation  Co.  it  is  clear  that  the  ques- 
tion here  involved  was  argued  fully  by  parties 
deeply  interested  on  both  sides,  and  received 
the  attentive  consideration  of  the  court,  and 
as  an  authoritative  exposition  of  its  views  is 
entitled  to  the  same  weight  as  other  well-con- 
sidered cases. 

We  do  not  propose  to  review  or  add  to  the 
able  and,  to  us,  satisfactory  argument  of  the 
judge  who  delivered  that  opinion,  as  well  as  the 
one  in  Riley  v.  Welles,  but  will  notice  the  only 
new  legal  proposition  advanced  by  counsel  in 
the  present  case. 

It  is  attempted  to  be  shown  that  the  proviso 
on  which  so  much  depends  was  one  which,  in  al- 
most the  same  words,  it  has  been  usual  to  in- 
sert in  all  grants  of  a  similar  character  by  Con- 
gress. And  it  is  argued  that,  therefore,  it  could 
have  no  special  reference  in  the  mind  of  Con- 
gress to  the  lands  certified  under  the  act  of 
1846.  If,  however,  this  were  conceded,  it  must 
remain  true  that  the  effect  of  the  proviso  was 
to  cover  such  cases  as  came  within  its  terms, 
whether  known  or  unknown  to  Congress,  and 
the  opinion  m  the  case  referred  to  snows  how 
distinctly  those  lands  did  come  within  the  lan- 
guage and  spirit  of  the  proviso.  So  clear  is 
this  that  it  still  seems  to  us  that  Congress  did 
know  of  this  reservation,  and  did  intend  to  pro- 
tect it  as  stated  in  that  opinion. 

We,  therefore,  re-affirm,  first,  that  neither  the 
state  of  Iowa  nor  the  railroad  compcuiies,  for 
whose  benefit  the  grant  of  1856  was  made,  took 
any  title  by  that  act  to  the  lands  then  claimed 
to  belong  to  the  Des  Moines  river  grant  of  1846 ; 
and,  second,  that  by  the  joint  resolution  oif 
1861,  'and  the  act  of  1862,  the  state  of  [*163 
Iowa  did  receive  the  title  for  the  use  of  those 
to  whom  she  had  sold  them  as  part  of  that 
grant,  and  fox  such  other  purposes  as  had  be- 
come proper  imder  that  grant. 

The  decrees  in  both  cases  are,  accordingly, 
affirmed. 

Mr.  Justice  Davis  took  no  part  in  this  deci- 
sion, on  account  of  supposed  interest  in  the 
question ;  and  Mr.  Justice  Bradley  did  not  sit 
on  the  hearing. 
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did  the  United  States  stand  on  equal   terms 
with  private  persons. 

Messrs.  Geo.  H.  Williams,  Atty.  Gen,,  and 
G.  H.  Hill,  Asat.  Atty,  Oen,,  for  appellee. 

Mr.  Justice  Glilford  delivered  the  opinion 
of  the  court: 

Parties  iiaving  claims  against  the  United 
States  for  labor  or  service,  or  for  personal  prop- 
erty or  materials  furnished,  which  are  disputed 
by  the  officers  authorized  to  adjust  the  ac- 
counts, may  compromise  the  claim  and  may  ac- 
cept a  smaller  sum  than  the  contract  price ;  and 
where  the  claimant  voluntarily  enters  into  a 
compromise  and  accepts  a  smaller  sum  and  exe- 
cutes a  discharge  in  full  for  the  whole  claim, 
he  cannot  subsequently  recover  in  the  court  of 
claims  for  any  part  of  the  claim  voluntarily  re- 
hnquished  in  the  compromise. 

Mason  contracted  to  manufacture  and  deliver 
50,000  muskets  with  appendages,  of  the  Spring- 
field pattern.  They  were  to  be  in  all  respects 
identical  with  the  standard  rifle-musket  made 
71*]  at  the  national  armory,  with  the  "regular 
appendages,  and  were  to  be  so  constructed  as 
to  interdiange  with  that  pattern  and  with  each 
other  in  all  their  parts,  and  they  were  to  be 
sabject  to  inspection  in  the  same  manner  as 
the  arms  are  which  are  manufactured  at  the  na- 
tional armory;  and  the  stipulation  was  that 
none  should  be  received  except  such  as  passed 
inspection  and  w«re  approved  by  the  regular  in- 
spectors. Deliveries  were  to  be  made  at  the 
time  and  in  the  quautities  therein  specified, 
and  payments  were  to  be  made,  in  sucn  funds 
11  the  Treasury  Department  should  provide,  on 
certificates  of  inspection  and  receipt  by  the  in- 
spectors, at  the  rate  of  $20  for  each  arm,  in- 
ehiding  appendages.  Information  was  also 
communicated  to  the  contractor  by  the  War  De- 
partment that  double  the  number  specified  in 
the  contract  would  be  received,  if  manufac- 
tured at  the  contractor's  establistaitient  and  de- 
livered at  the  times  specified  for  the  delivery 
of  the  first  50,000  arms,  upon  the  same  terms 
and  conditions  as  those  specified  in  that  con- 
tract 

On  the  20th  of  January,  1862,  the  claimant 
accepted  the  offer  to  manufacture  and  deliver 
the  second  50,000  muskets  and  appendages,  as 
proposed  in  that  offer,  and  duly  notified  the 
chief  of  ordnance  of  his  acceptance  of  the  same 
in  writing.  Pursuant  to  that  arrangement  the 
Haimant  proceeded  to  make  changes  in  his  ma- 
chine works,  and  to  do  whatever  was  necessary 
to  enable  him  to  perform  his  agreement,  and 
the  court  of  claims  find  that  he  was  able  and 
willing  to  perform  the  same,  and  that  he  ex- 
pended $75,000  in  changing  his  machine  works 
mto  an  armory  for  that  purpose,  and  that  if  he 
had  been  allowed  to  fulfill  the  agreement  his 
profits  would  have  amounted  to  $5.25  per 
musket. 

Complaint  is  made  that  the  officers  of  tlie 
United  States  prevented  the  claimant  from  per- 
forming his  contract,  and  it  appears  that  the 
Sect^ary  of  War,  on  the  13th  of  March,  1862, 
by  an  order  of  that  date,  appointed  a  special 
oommission,  consisting  of  two  members,  to  au- 
dit and  adjust  all  orders  and  claims  on  the  War 
Department  in  respect  to  ordnance,  arms  and 
ammunition,  providing  in  the  same  order  that 
their  decisions  should  be  final  and  conclusive 
17  Walu 


upon  the  department  on  all  questions  toudiing 
the  validity  "and  execution  of  the  con-  [*7i 
tracts,  and  the  sums  due  or  to  become  due  upon 
the  same,  and  upon  all  other  questions  arising 
out  of  the  contracts  between  the  contractors 
and  the  government.  Whether  the  clahnant 
ever  appeared  before  the  commission  does  not 
appear,  but  it  does  appear  that  the  commis- 
sioners, on  the  15tJi  of  May,  in  the  same  year, 
without  the  consent  and  against  the  remon« 
strance  of  the  claimant,  decided  and  reported  to 
the  chief  of  ordnance  that  the  contract  of  the 
claimant  be  confirmed,  subject  to  all  its  terms, 
to  the  extent  of  30,000  muskets,  upon  the  oon- 
dition  that  he,  the  claimant,  shall,  within  fif- 
teen  days  after  notice  of  the  decision,  execute 
a  bond,  with  good  and  sufficient  sureties,  in  the 
form  and  with  tlie  stipulations  prescribed  by 
law  and  the  regulations  in  such  cases,  for  the 
performance  of  the  contract  as  thus  modified, 
and  that  the  tK>ntract  shall  be  declared  null  and 
of  no  effect  in  case  he  fails  or  refuses  to  exe- 
cute such  a  bond.  Due  notice  was  given  of  the 
decision  to  the  claimant,  and  the  chief  of  ord- 
nance transmitted  to  him  the  draft  of  the  con- 
tract and  bond  contemplated  by  the  decision, 
with  the  request  that  he  would  execute  and  file 
the  same  within  fifteen  days  from  their  receipt 
if  he  should  accept  the  contract  as  confirmed  by 
the  commission,  and  the  finding  of  the  court  of 
claims  shows  that  he  executed  the  written  con- 
tract whereby  he  contracted  and  engaged  to 
furnish  to  the  United  States  30,000  muskets  of 
the  Springfield  pattern;  and  the  court  of 
claims  also  finds  that  the  contract  was  per- 
formed by  both  parties  and  that  no  other  mus- 
kets were  ever  furnished  to  the  United  States 
by  the  claimant. 

Much  discussicm  of  the  case  is  certainly  un- 
necessary, as  it  is  as  clear  as  any  proposition 
of  fact  well  can  be,  that  the  claimant  volunta- 
rily accepted  the  modification  of  the  contract 
as  suggested  by  the  commissioners,  and  that  he 
executed  the  new  contract  in  its  place,  which  he 
must  have  understood  was  int^ided  to  define  the 
obligations  of  both  parties.  His  counsel  suggest 
that  he  accepted  the  new  contract  without  re- 
linquishing his  claim  for  damages,  arising  from 
the  refusal  of  t^e  United  States  to  allow  him 
to  furnish  *the  whole  100,000  muskets,  [♦TS 
but  the  court  is  unable  to  adopt  that  theory, 
as  it  is  quite  clear  that  he  could  not  have  act- 
ed with  any  such  motives  consistent  with  good 
faith  towards  the  War  Department,  as  he  must 
have  known  that  the  chief  of  ordnance  sup- 
posed when  he,  the  claimant,  returned  the  writ- 
ten contract  duly  executed,  that  the  whole  mat- 
ter in  difference  was  adjusted  to  the  satisfac- 
tion of  all  concerned.  Parties  are  bound  to  good 
faith  in  their  dealings  with  the  United  S^tes 
as  well  as  with  individuals,  and  the  court  is  of 
the  opinion  that  no  party  in  such  a  case  could 
be  justified,  after  accepting  such  a  compromise 
and  executing  such  discharge,  in  claiming  dam- 
ages for  a  breach  of  the  prior  contract  which 
had  been  voluntarily  modified  and  surrendered, 
unless  the  new  contract  was  accepted  under 
protest  or  with  notice  that  damages  would  be 
claimed  for  the  refusal  of  the  United  States  to 
allow  the  claimant  to  fulfill  the  contract  which 
was  modified  in  the  new  arrangement. 

It  is  contended  by  the  appellant  that  the  case 
is  different  in  principle  from  the  case  of  Unit- 
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the  act  of  Congress  authorized  the  entry  of  a 
tract  ''in  lieu*'  of  the  northeast  (as  a  patent  of 
Jan.  10,  1818,  to  somebody  of  the  name  of  Ed- 
gerton  is  referred  to,  as  well  as  the  land  'Vhich 
had  been  previously  patented  to  James  Dur- 
ney")  I  answer  iliat  this  does  not  follow,  be- 
cause the  northeast  miajrter  had  not  been  '^pre- 
viously patented  to  James  Dumey." 

If  the  effect  claimed  for  it  be  given  to  the 
deed  from  Edgerton  to  Hart,  then  an  outstand- 
ing legal  title  was  established  on  the  trial,  as 
resting  in  Hart.,  and  the  latter  is  shown  to  be 
"the  legal  assignee"  of  Edgerton  as  to  said 
northeast  quarter.  If  the  effect  claimed  be  not 
given  to  Edgerton's  deed,  then  the  outstanding 
title  rested  in  Edgerton. 

Def^dant  in  error  has  no  privity  with  Ed- 
gerton or  Hart,  nor  has  he,  through  the  junior 
patent  or  otherwise,  been  connected  even  with 
any  equities,  as  to  the  land  in  controversy. 
And  there  is  no  pretense  of  any  estoppel  in  this 
case,  unless  there  be  one  in  equity. 

"A  stranger  cannot  be  bound  by  nor  take  ad- 
vantage of  an  estoppel." 

Robinson  v.  Bates,  3  Met.  40;  Deery  v.  Cray, 
5  Wall.  795,  18  L.  ed.  653;  Vaughan  v.  Tracy, 
22  Mo.  419 ;  Williams  v.  Chandlery  25  Tex. 
(Walker),  4;  Tifft  v.  Walker,  10  N.  H.  153. 

An  equitable  estoppel  never  takes  place  im- 
less  the  party  seeking  to  avail  himself  of  it 
has  been  actually  misled.  The  doctrine  of  es- 
toppel is  highly  equitable  in  it^  nature. 

Jetcett  v.  Miller,  10  N.  Y.  402;  Brubaker  v. 
OkesoH,  36  Pa.  519. 

''It  is  essential  to  an  equitable  estoppel,  by 
matter  in  pais,  that  he  who  sets  it  up  should 
•how  that  be  has  been  misled  to  his  hurt." 

Brubaker  v,  Okeson,  36  Pa.  519,  and  cases 
cited. 

Plaintiffs  in  en-or  had  been  personally  in  full 
possession  of  the  land  in  controversy,  under  a 
tax  title  for  more  than  twenty  years  when  this 
suit  was  brought;  and  they  and  their  grantors 
had  be&k  so  in  possession  for  more  thtm  twenty- 
five  years,  and  paid  all  taxes  and  assessments 
on  the  land. 

When  a  party  purchases  land  in  possession 
of  a  third  perscm..  without  inquiring  into  his 
r^ts  or  the  character  of  his  possession,  he  is 
anected  with  all  the  equitable  rights  of  the  pos- 
sessor, and  he  cannot  set  up  the  want  of  notice 
to  protect  himself. 

Bretcer  v.  Brewer,  19  Ala.  481. 

There  being  no  possible  theory  on  which  de- 
fadant  in  error  or  his  grantor,  Leonard,  could 
have  been  misled  to  his  hurt,  and  the  doctrine 
of  estoppel  being  highly  equitable  in  its  na- 
ture (Jeioett  V.  Miller,  supra),  there  is  not  the 
shadow  of  basis  for  application  of  the  doctrine 
in  the  case  at  bar. 

'•There  is  no  rule  of  practice  better  settled 
than  that  an  equitable  title  forms  no  bar  to  a 
recovery  in  ejcAment." 

Wales  Y,  Bogue,  31  111.  468;  Williams  v. 
Carpenter,  35  Mo.  70. 

The  legal  tite  to  the  land  must  always  pre- 
vail in  an  action  of  ejectment,  and  such  title 
cannot  pass  by  fraudulent  representations,  nor 
by  acts  or  conduct  in  pais,  ^vithout  deed. 

Smith  V.  Mundy,  18  Ala.  185. 

When  circumstances  dehors  the  grant  are  re- 
lied upon  to  avoid  a  patent,  the  grant  is  void- 
able only  by  direct  suit  for  the  purpose. 
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Jackson  v.  Eart,  12  Johns.  77. 

Estoppels  in  pais  relating  to  real  estate, 
cannot  be  made  available  in  a  court  of  law. 

Blake  v.  Fash,  44  111.  302. 

An  estoppel  in  equity  cannot  be  asserted  in  a 
trial  at  law. 

Bishop  V.  Blair,  36  Ala.  80;  Mills  v.  Craves, 
38  111.  466,  and  cases  cited. 

If  one  having  the  legal  title  to  land  induces 
another  to  purchase  it  under  execution  against 
him,  he  is  not  thereby  estopped  in  a  court  of 
law  from  showing  that  the  sale  was  void,  and 
passed  nothing  to  the  purchaser. 

Hmith  V.  Mundy,  18  Ala.  182;  MoPherson  ▼• 
Walters,  16  Ala.  714. 

No  estoppel,  if  it  existed  as  to  anybody, 
could  vacate  the  land-warrant  location  or  can- 
cel the  patent  to  Edgerton,  nor  could  it  in  any 
way  re-invest  the  title  in  the  government,  so 
as  to  render  the  land  not  liable  to  taxation. 

Mr,  Horatio  C.  Burohard,  for  defendant 
in  error: 

The  evidence  discloses  that,  although  Giles 
Edgerton  was  entitled  to  receive  upon  his  lo- 
cation a  patent  for  the  northeast  quarter,  the 
patent  he  actually  received  was  for  the  south- 
east quarter  of  section  18,  township  4,  north, 
range  2,  east  of  the  4th  prime  meri^an  in  Illi- 
nois. 

Four  independent  facts  seem  conclusively  to 
establish  this: 

1.  The  marginal  entry  on  the  record. 

2.  The  recitals  in  Edgerton's  deed  to  Hart. 

3.  The  conduct  of  the  subsequent  grantees. 

4.  The  recitals  in  the  act  of  Congress  of 
Mar.  3,  1827. 

Edgerton,  in  his  deed  to  Hart,  recites  and 
states  that  he  grants  the  southeast  quarter  of 
section  18,  of  township  4  north,  in  range  2  east, 
in  the  tract  appropriated  by  the  acts  of  Con- 
gress to  the  late  Army  of  the  United  States  in 
the  state  (once  the  territory)  of  Illinois,  which 
quarter  section  was  granted  to  the  said  Giles 
in  consideration  of  his  military  services,  as  will 
appear  by  a  patent  obtained  from  the  general 
government,  dated  Jan.  10,  1818. 

He,  doubtless,  then  had  in  his  possession  the 
patent  actually  issued  to  him  Jan.  10,  1818, 
and  from  it  himself  drew,  or  the  scrivener  for 
him,  the  deed  to  Hart. 

The  deed  itself  supports  this  conclusion. 

The  particular  quarter  section  upon  which  a 
bounty  land-warrant  should  be  located  in  a 
military  tract,  was  then  determined  by  lot  and 
not  by  selection,  as  at  present. 

Act  of  Apr.  29,  1816,  1  Land  Laws,  p.  702. 

This  recital  and  these  facts  raise  a  strong 
presumption,  and  satisfactorily  prove  that  the 
patent  signed  by  the  President  and  delivered  to 
Edgerton  was  for  the  southeast  and  not  for  the 
northeast  quarter. 

A  person  claiming  title  under  one  who  is  es- 
topped, is  also  bound  by  the  estoppel. 

McCravy  v.  Remsen,  19  Ala.  430;  Phelps  v. 
Blount,  2  Dev.  177;  8tow  Y.Wyse,  7  Ck)nn.  214, 

Edgerton,  in  his  deed  to  Hart,  recited  that 
The  southeast  quarter  which  he  therein  con- 
veys, is  the  quarter  granted  to  him  by  the 
United  States  in  consideration  of  his  military 
.services,  as  will  appear  by  the  patent  obtained 
from  the  government,  ^n,  10,  1818." 

A  person  is  always  estopped  by  his  own  deed, 
^nd  will  i^ot  be  allowed  to  aver   anything   in 
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leetion,  and  not  for  the  northeast  quarter;  or 
on  the  ground  that  Edgerton  and  those  in  priy- 
itj  with  him  were  estopped  on  that  point. 

We  will  first  consider  the  ground  of  estoppel, 
on  the  supposition  that  the  patent  was,  or  may 
haye  bc«n,  in  fact  given  for  the  lot  in  question, 
bat  that  the  supposed  estoppel  prevented  Edff- 
tftoD,  and  those  in  privity  with  him,  from  al- 
40*]  leging  *that  fact.  What,  then,  was  this 
estopp^T  Who  was  bound  by  it?  and  who  can 
set  it  up? 

The  supposed  estoppel  is  founded  on  the  deed 

£>en  by  Edgerton  to  Hart,  in  July,  1819,  for  a 
t  described  as  the  southeast  quarter  of  section 
18,  and  as  granted  to  Edgerton  by  his  patent  of 
January  lOth^  1818. 

Now,  if  the  patent  thus  referred  to  was,  in 
&ct  for  the  northeast  quarter,  there  was  a  mere 
mistake  in  the  deed  which  might  have  been  rec- 
tified in  equity,  or  perhaps,  by  a  reference  to 
tJie  patent  itself.  £ut  standing  as  it  did,  with- 
out being  reformed,  what  at  most  was  the  es- 
toppel wliich  it  created^  and  who  could  have 
taken  advantage  of  it  at  that  time  ?  First,  Edg- 
ertwi  was  technically  estopped,  at  law,  to  deny 
that  his  patent  covered  the  southeast  quarter 
THiich  the  deed,  in  terms,  conveyed;  seccmdly, 
this  estoppel  related  only  to  the  southeast  quar- 
ter; thimly,  it  existed  only  as  between  Eager- 
ton  on  the  one  side,  and  Hart  on  the  other,  and 
their  respective  privies.  Thus  far,  it  did  not 
bind  the  government,  nor  could  the  government 
take  advantage  of  it,  being  a  stranger  to  the  es- 
toppel. It  did  not  impair  the  title  of  the  gov- 
ernment, or  of  its  patentee,  to  the  southeast 
<]uarter,  assumed  to  be  conveyed;  nor  did  it  re- 
invest the  government  with  the  title  to 
the  northeast  quarter.  If  the  original  pat- 
ent was  in  fact  for  the  northeast  quar- 
ter, the  government  could  not  have  re- 
claimed that  quarter  against  its  own  pat- 
ent^ whatever  deed  Edgerton  may  have  given 
to  a  third  party  for  a  different  lot.  And  Edger- 
ton's  heirs,  or  his  grantees  of  the  northeast 
^luarter,  would  have  stood  in  his  place.  And  the 
■defendants  in  this  case,  coming  mto  possession 
of  that  quarter  under  a  tax  sale,  are  to  be  re- 
garded in  the  same  li^t  (at  least  that  is  the 
plaintiff's  claim)  as  Edgerton  himself  would 
le  if  he  were  in  possession  of  it. 

8aeh  was  the  position  of  the  parties  at  the 
giving  of  the  deed  to  Hart  in  1819.  Has  any- 
thing since  occurred  to  change  that  position, 
and  to  devest  the  title  of  the  lot  in  question 
out  of  Edgerton,  or  his  legal  assigns,  by  estop- 
pel?   We  think  not. 

The  assumed  title  to  the  southeast  quarter 
41  •]  conveyed  to  "Hart  passed  from  hiand  to 
hand  by  several  mesne  conveyances  until,  in 
1827,  the  then  grantee  procured  the  act  of  Con- 
pess,  authorizing  him  to  enter  another  lot  in 
ueu  of  the  southeast  quarter,  which  the  act 
supposes  to  have  been  patented  to  Edgerton, 
but  previously  patented  to  James  Dumey.  It  is 
contended  that  this  act  and  the  subsequent  en- 
try of  another  lot  in  pursuance  of  it,  operated 
to  estop  Edgerton  and  his  grantees  from  claim- 
ing the  northeast  quarter. 

But  the  legal  estoppel  which  affected  Edger* 
ton  and  his  grantees,  was  not  changed  by  tnat 
act.  And  in  speaking  of  the  grantees  of  Edger- 
ton, we  must  distingoish  between  those  claim 


convey  the  southeast  quarter,  and  those  claim- 
ing (as  the  defendants  do)  as  grantees  of  the 
nortlieast  quarter.  The  former  class  are  those 
who  are  entitled  to  claim  the  benefit  of  the  es- 
toppel ;  the  latter  we  are  supposing  to  be  boimd 
'  by  the  estop]^l.  The  act  of  Congress  was  pro- 
cured in  182/  by  the  grantee  under  the  deed  to 
Hart,  eight  years  after  the  date  of  that  deed; 
and  it  recites  that  the  patent  was  for  the  south- 
east quarter.  Now,  it  is  well  settled  that  redlr 
als  in  a  private  act  bind  none  but  those  who  ap- 
ply for  it.  Elmondorff  r,  Carmiohael,  8  litt. 
472,  480;  2  Cow.  &  H.  Notes,  251.  The  act  in 
question  was  made  for  the  benefit  of  the  gran- 
tee under  Hart's  deed.  He  claimed  the  south- 
east quarter,  but  found  that  it  had  been  pa1>- 
ented  to  Dumey;  and  he  applied  for  leave  to 
enter  another  lot.  How  can  nis  act  change  or 
enlarge  the  estoppel  by  which  Edgerton  and  his 
grantees  of  the  lot  in  question  were  boimd  be- 
fore? A  person  entitled  to  the  benefit  of  an 
estoppel  may  transfer  it  by  transferring  the  es- 
tate, but  he  cannot  change  it  or  enlai^e  it. 
Every  grantee  of  the  southeast  quarter, 
through  Hart,  to  the  end  of  time,  may  estop 
Edgerton  and  his  assigns  from  denying  that  his 
patent  was  for  the  southeast  quarter.  But  the 
government  is  not  a  grantee  of  that  quarter 
under  or  through  Hart.  The  government  is 
still,  in  law,  a  stranger  to  the  estoppel. 

It  is  supposed  that  Edgerton  and  his  assigns 
are  estopj^  by  the  fact  that  the  government 
was  induced  to  give  to  Edgerten's  *ffran-  [*42 
tee  another  lot  in  consequence  of  the  declara- 
tion contained  in  his  deed  to  Hart.  This  may  be 
groimd  for  an  equitable  estoppel,  not  a  legal 
one,  and  therefore,  not  available  in  an  action  of 
ejectment  where  the  title  is  in  issue.  If  one  per- 
son is  induced  to  do  an  act  prejudicial  to  him^ 
self  in  consequence  of  the  acts  or  declarations 
of  another,  on  which  he  had  a  right  te  rely, 
equity  will  enjoin  the  latter  from  asserting  his 
legal  righte  against  the  tenor  of  such  acte  or 
declarations.  But,  then,  the  person  charge  has 
an  opportunity  of  e^tplaining,  and  eauity  will 
decree  according  to  the  justice  of  tne  entire 
case.  2  Sm.  L.  C.  702,  748,  ed.  1866.  Had  the 
government,  after  granting  another  lot  to  Edg- 
erton's  grantee,  in  pursuance  of  the  suet  of  Con- 
cfress,  filed  a  bill  against  Edgerton  to  prevent 
liim  from  asserting  title  to  the  lot  in  question, 
perhaps  it  would  have  been  a  good  defense  for 
him  to  have  shown  that  the  discrepancy  in  his 
deed  was  a  mere  mistake,  and  that  the  agente 
of  the  government  had  no  right  to  rely  on  it, 
because  their  own  records  would  have  shown 
that  the  patent  was  in  fact  given  for  the  north* 
east  quarter.  But  however  this  may  be,  the 
only  estoppel  arising  out  of  the  transaction  re- 
ferred to,  which  the  government  could  set  up, 
was  an  equitable  and  not  a  legal  one. 

Even  if  it  were  otherwise,  and  if  the  govern- 
ment could,  in  any  aspect  of  the  case,  claim  the 
benefit  of  the  legal  estoppel,  it  would  be  pre- 
vented from  doing  so  by  ite  own  patent  grant- 
ed to  Edgerton.  Tfliat  would  present  the  case  of 
estoppel  against  estoppel,  which  Lord  Coke 
says,  setteth  the  matter  at  large.  Co.  Litt. 
362,  b;  2  Sm.  L.  C.  658  [684].  No  one  can  set 
up  an  estoppel  against  his  own  grant.  Whoever 
else,  therefore,  might  set  up  the  estoppel 
against  Edgerton's  title  to  the  lot  in  question. 
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shoald  have  known  (the  title  being  derived  im- 
mediatelj  to  Hovey,  by  the  deed  to  him  of  Jan. 
1, 1859,  and  the  property  being  incumbered  by 
the  mortgage  of  the  same  date)  that  Bynum 
tnd  Grier  were  but  trustees  under  a  mortgage, 
of  whidi  there  was  no  evidence,  of  foreclosure, 
either  by  a  decree  of  a  court  or  a  deed  of  con- 
veyance from  them. 

Benderson  v.  Stewart,  4  Hawks,  266; 
Thatapson  ▼.  Blair,  3  Murph.  583;  Ohristmaa 
?.  Mitchell,  3  Ired.  Eq.  535 ;  Sugd.  V.  &  P.  499. 

Had  they  made  the  inquiry  upon  which  they 
vere  put  by  this  state  of  the  title  on  the  regis- 
try, they  would  have  learned  that  no  deed  had 
ever  been  made  by  Bynum  and  Grier,  nor  any 
purdiase  money  paid  them  by  any  vendee; 
both  of  which  are  necessary  to  put  those  pur- 
chasers on  better  ground  than  their  vendors. 

Hatclett  V.  Thompson,  1  Ired.  Eq.  369;  Maw- 
iccU  V.  Wallace,  3  Ired.  Eq.  293. 

The  decision  of  the  cause  then  depends  on 
the  validity  of  the  alleged  sale  of  Apr.  28, 1860, 
as  a  bar  to  the  plaintiff's  interest  in  the  prop- 
erty. It  is  to  be  remarked  that  the  trustee  who 
traiisacted  the  entire  business,  had  an  interest 
adverse  to  the  plaintiff,  being  both  a  stockhold- 
er in  the  High  Shoals  Manufacturing  Company 
and  president.  It  is,  then,  the  case  of  a  mort- 
gagee with  a  power  of  sale,  and  the  manner  of 
.  its  execution  is  liable  to  the  strictest  scrutiny. 

That  the  plaintiff  may  show  that  he  and  his 
eo-tenant,  Stephenson,  had  the  beneficial  inter- 
est in  the  property,  notwithstanding  the  form 
of  the  title  to  Hovey  and  the  mortgage  by  him 
and  the  statute  of  frauds,  is  estabiished  by  the 
well-known  doctrine  or  equity,  that  "if  one 
purchase  an  estate  for  anotner,  with  the  raonej 
of  the  latter,  a  trust  results  to  the  latter." 

Henderson  v.  Hoke,  1  Dev.  &  Bat.  Eq.  119; 
Trice  v.  Pratt,  1  Dev.  &  Bat.  626;  Cook  v.  Red- 
man, 2  Ired.  Eq.  623;  Thompson  v.  Newiin,  3 
Ired.  Eq.  338;  Pegues  v.  Pegues,  5  Ired.  Eq. 
418;  Hargraves  v.  King,  Ired.  Eq.  430;  Taylor 
T.  Taylor,  1  Jones,  Eq.  246;  Banff  v.  Howard, 
3  Jones,  Eq.  440;  Turner  ▼.  Eford,  5  Jones, 
£q.  106;  Shelton  v.  Shelton,  5  Jones,  Eq.  292; 
^i999  V.  Swann,  6  Jones,  Eq.  118. 

That  this  purchase  was  made  by  Stephenson 
and  the  plamtiff,  and  that  Hovcy  was  their 
only  agent,  is  manifest  from  the  deposition  ol 
Hovey  and  from  numerous  facts  and  circum- 
stances showing  that  they  were  recognized  as 
the  purchasers  by  the  defendant. 

It  is  submitted  that  the  alleged  sale  was  no 
bar,  because : 

1.  The  sale  was  made  for  cash  in  toto. 

The  tnistees  had  no  power  to  sell  for  cash  in 
toio  at  that  time.  Only  one  third  of  $40,000, 
with  interest  on  that  third  from  Jan.  1,  1859, 
was  then  due  and  demaudable.  The  plain  duty 
of  the  trustees  was  either  to  wait  until  the 
whole  fell  due,  Jan.  1,  1861,  after  which  they 
eould  have  sold  for  cash ;  or,  if  resolved  to  sell 
at  ODce,  to  have  set  up  the  property  for  cash, 
as  to  one  third,  credit  cm  another  third  from 
July  1,  1860,  and  on  the  balance  until  Jan.  1, 
1861.  The  mortgage  does  not  contain  the  word 
"cash."  It  was  a  mere  requirement  of  the  trus- 
tees, without  authority,  which  chilled  the  sale 
and  depressed  the  price  by  thousands  of  dollars. 

t.  The  evidence  justifies  the  conclusion  that 
Bynum  and  Grier,  as  trustees,  were  the  pur- 
chasers at  that  sale. 
17  Wall. 


If  this  be  true,  the  old  doctrine  applies^  that 
a  trusteei  cannot  purchase  from  himself. 

Foa  V.  MoKreth,  head.  Gas.  Eq.  125«  with 
notes;  Brothers  v.  Brothers,  7  Ired.  Eq.  150; 
Patten  v.  Thompson,  2  Jones,  Eq.  285;  Davoue 
V.  Fanning,  2  Johns.  Ch.  252. 

3.  But  if  the  company  be  assumed  to  have 
been  the  purchaser,  the  sale  was  made  in  such 
disregard  of  the  interests  of  the  plaintiff,  that 
equity  will  not  permit  it  to  stand.  The  trus- 
tee had  an  interest  adverse  to  the  mortgagor 
as  has  been  shown ;  so  also  had  Sloan.  On  fail- 
ure to  pay  the  first  of  these  installments,  a 
sale  is  resolved  upon,  for  cash,  and  in  solido. 
In  North  Carolina,  a  deed  in  trust,  after  regis- 
tration, is  considered  as  a  mortgage.  Stimp- 
son  V.  Fries,  2  Jones,  Eq.  156. 

In  practice  a  foreclosure  is  made  only  by  sale. 

Green  v.  Qrockett,  2  Dev.  &  Bat.  JEq.  390; 
Ingram  v.  Smith,  6  Ired.  Eq.  97;  Averett  T. 
Ward,  Bush.  Eq.  192. 

Before  a  trustee  can  claim  that  he  has  fore- 
closed the  rights  of  the  mortgagor  by  a  sale  in 
pais,  he  shoidd  be  able  to  show  Uiat  it  was  such 
a  sale  as  would  have  been  ordered  by  a  dian- 
cellor  if  application  had  been  made  to  a  court. 
He  should  be  indifferent  between  the  debtor 
and  creditor,  and  take  care  of  the  interests  of 
both. 

Hill,  Trust.  476,  480;  Boyd  v.  Hawkins,  2 
Dev.  Eq.  195;  Hunt  v.  Bass,  Dev.  Eq.  292; 
Johnston  v.  Eason,  3  Ired.  Eq.  330;  Hawkins 
v.  Alston,  4  Ired.  Eq.  137;  Patton  v.  Thomp* 
son,  2  Jones,  Eq.  285 ;  Elliott  v.  Poole,  3  Jones, 
Eq.  17 ;  Ord  v.  Noel,  5  Madd.  440. 

So  a  sale  of  the  proper  in  solido  of  the  mort- 
gage Jebt  in  that  state,  was  a  great  wrong  to 
the  plaintiff.  It  may  well  be  questioned  wheth- 
er a  sale  by  a  sheriff,  under  similar  circum- 
stances, would  not  have  been  void. 

McLeod  V.  Pearce,  2  Hawks,  110. 

If  the  property  can  be  separated  and  exceeds 
the  debt,  no  more  ought  to  be  sold  than  will 
pay  the  debt. 

Delahigarre  ▼.  Bush,  2  Johns.  490. 

The  presumption  is  that  a  sale  in  parcels 
would  be  most  advantageous. 

Wolcott  V.  Sohenck,  23  How.  Pr.  385. 

But  it  was  objected  to  in  the  court  below, 
that  the  plaintiff  could  not  maintain  his  suit 
because  of  the  insufficiency  of  the  proof  of  the 
alleged  deed  from  Hovey  to  Stephenson  and  Ol- 
cott, bearing  date  Jan.  8,  1859,  to  entitle  it  to 
registration.  This  deed  is  alleged  in  the  bill  to 
have  been  lost  and  destroyed  before  probate 
and  registration.  Is  a  party  to  lose  the  estate 
granted,  by  means  of  the  loss  of  the  deed  before 
registration?  By  the  statute  of  North  Caro- 
lina, Rev.  Code,  ch.  37,  conveyances  of  lease  are 
required  to  be  acknowledged  by  the  grantor  or 
proved  on  oath  by  one  or  more  witnesses,  and 
registered.  In  a  case  like  the  present,  where 
there  can  be  no  literal  compliance  on  account 
of  the  loss  of  the  original  deed,  which  was  a 
part  of  the  primary  evidence  we  must  resort 
to  secondary  evidence  according  to  the  rules  of 
the  common  law.  This  can  be  done  in  a  court  of 
probate  in  proceedings  ew  parte,  as  well  as  in 
courts  of  contestation.  The  law  of  evidence  re- 
quires in  the  circumstances  of  this  case:  1. 
That  the  loss  of  the  ori^nal  shall  be  proved  by 
the  evidence  of  the  plamtiff,  the  bargainer,  in 
whose  custody  it  was  last  seen.    2.  That  the  al- 
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See  Patlon  v.  Reily,  Cooke  (Tenn.)  119; 
Patton  V.  Brown,  Cooke  (Tenn.)  126. 

Indeed,  it  is  expressly  decided  by  the  su- 
preme court  of  North  Carolina,  that  registra- 
tion is  as  essential  to  the  transfer  of  a  land 
title,  as  waiS  livery  of  seisin  at  common  law. 

Hogan  v.  Strayhorn,  65  N.  C.  279;  Ivey  v. 
Granberry,  66  N.  C.  224;  Watson  v.  Dobbins,  1 
Bright.  Fed.  Dig.  255,  p.  125. 

lliis  r^stration  which  the  law  makes  essen- 
taal  to  a  deed,  must  be  of  the  original  deed  and 
not  of  a  copy.  It  is  true  that  f^ter  the  origi- 
nal is  put  upon  the  re^ster's  book,  a  copy  may 
be  used  when  the  original  is  proved  to  be  lost, 
because  the  title  has  already  passed  by  the  reg- 
istration; but  when  it  is  lost  before  registra- 
tion, it  can  only  be  supplied  by  a  suit  in  equity 
directly  for  that  purpose  against  the  grantor, 
or  in  case  of  his  death,  against  his  heirs  or  dev- 
isees, and  a  decree  against  them  compelling 
them  to  execute  a  new  deed. 

1  Story,  Eq.  S  88 ;  Hodges  v.  Hodges,  2  Dev. 
ft  Bat.  Eq.  72 ;  Plummer  v.  Baskerville,  1  Ired. 
Eq.  252;  McCain  v.  Hill,  2  Ired.  Eq.  176. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  eauity  from  the  decree 
of  Uie  circuit  court  of  the  United  States  for 
the  district  of  North  Carolina. 

The  object  and  prayer  of  the  bill  are  to  re- 
deem certain  premises  therein  described,  con- 
sisting of  upwards  of  14,000  acres  of  land,  sold 
by  the  defendants  Bynum  and  Grier  to  the  de- 
fendant Sloan,  imder  a  mortgage  containing  a 
power  of  sale.  The  mortgage  was  executed  by 
the  defendant  Hovey,  and  bears  date  the  first 
day  of  January,  1859.  Bynum  and  Grier,  as 
trustees  for  the  High  Shoals  Manufacturing 
Company,  were  the  mortgagees.  The  mortgage 
recites  that  Hovey  had  ^ecuted  to  Bynum  and 
Qrier  a  penal  bond  in  the  sum  of  $80,000  to  se- 
cure the  payment  of  $40,000  in  three  install- 
ments of  $13,333.33  each,  the  first  payable  on 
the  1st  day  of  January,  1860,  the  second  on  the 
Ist  of  July,  1860,  and  the  third  on  the  1st  of 
January,  1861,  all  with  interest  from  the  1st  of 
January,  1859.  It  was  conditioned  that,  in  de- 
fsnlt  of  payment  of  either  of  the  installments 
or  the  interest  thereon,  or  any  part  of  either 
when  due,  it  should  be  lawful  for  the  mortga- 
(pees  to  sell  at  public  auction  all  the  mortgaged 
premises,  and  to  make  and  deliver  to  the  pur- 
diaser  a  deed  in  fee  simple,  and  out  of  the 
mmeys  arising  from  the  sale  to  retain  the 
tmount  of  the  principal  and  interest  which 
should  then  be  aue  on  the  bond,  together  with 
the  costs  and  charges  of  advertising  and  sell- 
ing, rendering  the  overplus,  if  any,  to  the  mort- 
gagor, his  heirs,  or  assigns;  "which  sale  so  to 
be  made,"  it  was  provided,  "shall  forever  be  a 
perpetual  bar,  botn  in  law  and  equity,  against 
the  mortgagor,  his  heirs  and  assigns,  and  all 
other  persons  claiming  or  to  claim  the  prem- 
ises, or  any  part  thereof,  by,  from,  or  imder 
him,  them,  or  either  of  them.** 
57  ♦]  "Default  having  been  made  in  the  pay- 
ment of  the  first  installment,  due  January  Ist, 
1S60,  the  mortgagees  advertised  the  premises 
to  be  sold  on  the  ensuing  28th  of  April,  and 
then  sold  them  for  the  sum  of  $43,500  to  Sloan, 
to  be  held  by  him  in  trust  for  the  High  Shoals 
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Manufacturing  Company,  the  cestui  que  trust, 
of  the  mortgagees. 

At  the  time  of  the  sale  and  conveyance  to 
Hovey  a  down  payment  was  made  consisting  of 
$0,157  in  cash,  and  a  receipt  to  Bynum  by  Eben 
S.  Stephenson,  for  certain  dividends  to  which 
Stephenson  was  entitled,  which  added  to  the 
cash,  made  an  aggregate  of  $7,853.33.  The  bond 
and  mortgage  were  given  to  secure  the  residue 
of  the  purchase  money.  The  bill  charges  that 
this  payment  was  made  by  Olcott  and  Stephen- 
son jointly;  that  Hovey  was  a  man  of  no 
means,  and  that  he  bought  and  took  the  title  as 
the  agent  of  the  complainant  and  Stephenson, 
wholly  in  trust  for  them,  and  that' on  the  8th 
day  of  January,  1860,  eight  days  after  the  title 
was  conveyed  to  him,  he  conveyed  to  them  all 
his  interest  in  the  property,  and  that  on  the 
18th  day  of  December,  1867,  Stephenson  con- 
veyed all  his  interest  to  the  complainant.  These 
allegations,  so  far  as*  they  relate  to  the  agency 
of  Hovey,  are  clearly  proved  by  the  testimony 
of  Hovey  himself  and  of  the  complainant,  and 
there  is  nothing  in  the  record  which  tends  in 
any  degree  to  contradict  them.  Sufficient  evi- 
dence was  produced  in  the  court  below,  of  the 
execution  of  the  deed  from  Stephenson  to  the 
complainant.  The  evidence  offered  as  to  the 
deed  from  Hovey  to  the  complainant  and 
Stephenson  consisted  of  proof  of  the  loss  of  the 
original  and  a  certified  copy,  from  the  proper 
register*s  office  in  North  Carolina,  of  a  copy 
which  hbJ  been  registered  there. 

It  was  held  by  the  court  below  that  this  evi- 
dence was  incompetent  to  establish  the  exist- 
ence of  the  lost  deed,  and  that  the  complainant 
had  therefore  failed  to  show  any  connection 
with  the  property  in  question.  Upon  the  ground 
of  this  objection  the  bill  was  dismissed. 

Whether  this  rulinff  was  correct,  is  an  inquirr 
which  meets  us  at  the  threshold  of  our  exami- 
nation of  the  case.  It  is  *one  to  be  de-  [*58 
temiined  by  the  lea  loci  rei  sites.  It  is  to  be 
considered  solely  in  the  light  of  the  statutes 
and  adjudications  of  North  Carolina.  This 
court  must  hold  and  administer  the  law  upon 
the  subject  as  if  it  were  sitting  as  a  local  court 
of  that  state.  In  the  revised  Code  of  1854  we 
find  the  following  language.  It  is  a  re-enact- 
ment of  the  provision  of  the  Act  of  1715  on  the 
same  subject:  "No  conveyance  for  land  shall 
be  good  and  available  in  law  imless  the  same 
shall  be  acknowledged  by  the  grantor,  or 
proved  on  oath  by  one  or  more  witnesses  in  the 
manner  hereinafter  directed,  and  registered  in 
the  county  where  the  land  shall  be,  within  two 
years  after  the  date  of  said  deed,  and  all  deeds 
so  executed  and  registered  shall  be  valid,  and 
pass  estates  in  land  without  livery  of  seisin, 
attornment,  or  other  ceremony  whatever.'*  Ch. 
37,  §  1.  Sections  3,  4  and  5,  of  this  chapter, 
and  §  2  of  chapter  21,  provide  for  the  execution 
in  other  states  of  deeds  for  lands  in  North  Car- 
olina and  their  registration  in  the  proper  coun- 
ty; but  we  have  found  no  provision  authoriz- 
ing the  registration .  of  a  copy.  In  Patton  v. 
Reily,  1  Cooke  (Tenn.),  125,  in  the  supreme 
court  of  Tennessee,  an  original  imregistered 
deed  was  ofl^ered  in  evidence.  It  was  objected 
to  upon  the  ground  of  the  want  of  registration. 
The  court  said:  "Registration  was  intended 
to  stand  in  the  place  of  livery  of  seisin.    By 
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making  no  objection,  they  are  concluded  upon 
that  point.  Lamb  ▼.  Ooodwin,  10  Ired.  320. 
Tlie  complainant  visited  North  Carolina  in  the 
spring  of  1861.  While  there  he  made  no  objec- 
tioD  to  the  sale,  either  to  Sloan  or  Bynum. 
On  the  contrary,  in  conversation  with  both,  he 
expressly  acquiesced  and  admitted  its  fairness 
and  validity.  He  proposed  to  Sloan  to  join 
him  in  a  new  purcnase  of  the  property.  He 
applied  to  Bynum  for  a  license  for  a  year  to 
himself  and  Muir,  to  enable  them  to  search  for 
mines.  Bynum  fi[ave  him  one  running  from 
02*]  April  to  November,  but  *subject  to  be 
revoked  at  any  time  upon  the  sale  of  the  prem- 
ises. It  does  not  appear  that  the  complainant 
set  up  any  claim  touching  the  property  after 
the  sale,  imtil  about  the  time  of  the  filing  of 
this  bill,  on  the  22d  of  April,  1868.  These  are 
significant  and  important  facts  in  the  case. 
Veazie  v.  Williama,  3  Sto.  621. 

The  place  of  sale,  like  the  time  of  advertis- 
ing, is  not  prescribed  in  the  mortgage.  Both 
ire  left  to  the  discretion  of  the  mortgagees. 
There  is  no  complaint  as  to  the  latter.  VVe  are 
satisfied  there  was  no  abuse  as  to  the 
former.  The  testimony  leaves  no  doubt  in  our 
minds  that  the  property  would  not  have 
brought  more  if  offered  elsewhere.  Express 
authority  is  given  to  sell  all  the  property  upon 
the  failure  to  pay  either  of  the  installments  at 
maturity.  If  enough  of  it  to  satisfy  the 
amount  due  could  be  s^^egated  and  sold  with- 
out injunr  to  the  residue,  it  would  have  been  the 
duty  of  the  mortgagees  so  to  sell.  The  evidence 
convinces  vs  that  the  sale  of  a  parcel  could  not 
have  been  made  without  such  injury.  It  waa 
bought  by  Groot  from  the  High  Shoals  Manu- 
facturing Company  entire.  It  was  sold  entire 
to  Hovey  under  the  mortgage  of  Groot.  It  was 
so  sold  to  Sloan  under  the  mortgage  of  Hovey. 
Subsequently  it  was  so  sold  to  Bridgers  and 
others,  and  it  was  so  sold  by  tliem  to  Commo- 
dore Wilkes.  This  shows  the  views  upcm  the 
subject  oi  those  most  conversant  with  the  prop- 
erty and  most  interested  in  disposing  of  it  to 
the  best  advantage.  It  has  upon  it  water-pow- 
er, timber,  ores,  mills  and  furnaces;  each  part 
ta  necessary  to  every  other.  Dismemberment, 
instead  of  increasing,  would  have  lessened  the 
aggregate  value.  It  could  not  have  been  sold 
in  parcels  without  a  sacrifice. 

If  a  mortgage  provide  that  upon  default  in 
the  payment  when  due  of  a  part  of  the  amount 
secured,  the  whole  shall  become  due  and  may 
be  collected,  such  a  stipulation  is  valid  and 
may  be  enforced.  Noonan  v.  Lee,  2  Black,  509, 
17  L.  ed.  281. 

So  where  a  bond  contains  such  a  stipulation, 
it  may  be  enforced  accordingly  in  an  action  at 
law.  James  v.  Thomas,  5  Bam.  &  Ad.  40.  But 
the  bond  in  this  case  as  recited  in  the  mortgage 
63*]  contained  no  such  stipulation.  *0n  the 
contrary,  the  mortgage,  while  it  authorized  a 
sale  of  the  entire  property  in  the  event  of  any 
default,  expressly  provided  that  if  thore  should 
be  a  sale,  the  amount  ''then  due,''  with  costs 
and  charges,  should  be  retained,  and  the  over- 
plus, if  any,  paid  over  "unto  the  party  of  the 
first  part,  his  heirs,  administrators  or  assigns.*' 
Such  a  clause  has  not  the  effect  to  make  the 
entire  debt  due  and  collectible  upon  the  first 
default.  Holden  v.  Gilbert,  7  Paige.  208.  But 
the  property  being  incapable  of  division  with- 
17  Wall. 


out  injury,  and  having  all  beeA  properly  sold 
together,  yielded  a  fund  sufficient  to  pay  the 
whole  debt,  as  well  the  installments  underdue 
OS  the  one  overdue.  Under  these  circumstances 
it  was  proper  at  once  to  pay  the  former  as  well 
as  the  latter,  stop  the  interest,  and  extinguish 
the  entire  liability.  The  lien  of  the  mortgage 
continued  upon  the  fund  as  it  subsisted  upon 
the  premises  before  they  were  sold.  Astor  ▼. 
Miller,  2  Paige,  78 ;  Sweet  v.  Jacooka,  6  Paige, 
355.  If  a  court  of  chancery  had  administered 
the  fund  it  would  have  so  applied  it.  Such  is 
the  settled  rule  in  equity.  Salmon  ▼.  Clagett, 
3  Bland,  Ch.  179;  Peyton  v.  Ayres,  2  Md.  Ch. 
67;  King  v.  Longworth,  7  Ohio,  pt  2,232; 
Campbell  v.  Macomb,  4  Johns.  Ch.  534.  Here 
the  mortgagees,  having  applied  the  fund  as  a 
court  of  equity  would  have  applied  it  in  con- 
formity to  this  principle,  there  is  no  ground 
for  complaint  on  the  part  of  Olcott.  Where 
there  is  a  power  and  discretion,  such  as  existed 
in  this  case,  touching  the  sale,  a  court  of 
equity  will  interpose  only  on  the  ground  of  bad 
faith.  Bunner  v.  Storm,  1  Sandf.  Ch.  360; 
Champlin  v.  Champlin,  3  Edw.  Ch.  577. 

The  bid  of  Sloan  was  a  liberal  one.  The 
property  could,  doubtless,  have  been  bought  in 
for  much  lei^s.  That  bid  and  the  canceflation 
of  the  entire  debt  wcr«^  in  consistency  with  the 
fair  dealing  which  characterized  the  conduct 
ofthemort^igees,  in  all  their  transactions  with 
the  other  parties.  There  is  no  foundation  for 
the  imputation  that  Bynum  and  Grier  were 
ttiemselver  the  purchasers.  They  had  no  au- 
thority to  give  credit  for  any  part  of  the  pur- 
chase money.  It  was  their  duty  to  sell  wholly 
for  cash.  They  were  *authorized  to  sell,  [♦Ci 
without  the  intervention  of  a  court  of  equity. 
Demarest  v.  Wyncoop,  3  Johns.  Ch.,  134.  •  The 
property  when  sold  under  the  mortgage  of 
Hovey  was  hastening  to  decay.  Wnen  he 
bought,  it  rented  for  $5,000  per  year.  When 
Sloan  bought,  its  condition  was  such  that  it 
could  be  rented  for  only  $500. 

When  this  bill  was  filed  nearly  eight  years 
had  elapsed  since  the  sale  was  made  to  Sloan. 
Making  allowance  for  the  difficulty  of  inter- 
course between  the  North  and  the  South  diur- 
ing  the  war^  there  was  acquiescence,  express 
and  implied,  for  three  years  after  the  war 
ceased.  This,  if  not  conclusive,  weighs  heavily 
against  the  complainant.  We  see  no  reason  to 
disturb  the  decree.  This  conclusion  has  ren- 
dered it  unnecessary  to  consider  so  much  of  the 
record  as  relates  to  R.  E.  Bridgers  and  his  as- 
sociates and  their  vendee.  Commodore  Wilkes. 
We  have  given  no  thought  to  that  part  of  the 
cape. 

2'he  decree  of  the  Circuit  Court  ia  affirmed* 


THOMAS  C.  SWEENY,  Appt., 

V. 

UNITED  STATES. 

(See  S.  a  17  Wall.  75-78.) 
Accepted  compromise,  effect  of. 

Where  a  claimant  has  accepted  an  oifer  of  com- 

Note. — Payment  of  less  sum  no  eatinguishment 
of  greater — see  note  to  Baits  v.  Peters,  6  L.  ed. 
U.  S.  159. 

Payment  of  part  of  a  debt  no  satisfaction  of 
the  whole:  exceptions  to  the  rule — see  note  to 
Clarke  v.  White.  9  L.  ed.  U.  S.  1046. 

Accord  and  satitif action  by  part  payment — see 
note  20  L.  B.  A.  785. 
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of  the  court  of  clajma  showi  that  the 
made  out  in  that  way  waa  received 
ceipted  by  the  claimant  "as  in  full  of  tl 
acoount,  being,  the  account  made  out 
way  for  the  services  of  the  steamer. 

Enough  appears  to  satisfy  the  court 
charter-party  was  superseded,  and  t 
daim  was  in  fact  a  quantum  meruit, 
Buoh  that  It  was  the  proper  subject  of 

ae  within  the  principle  adopted  and 

the  caae  of  Mason  v.  U.  8.  ante,  564. 
at  tie  present  term.  Prior  to  the  adj 
the  sum  allowed  wna  $140  per  day,  but 
lowance  waa  not  satisfactory  to  the  c 
and  the  assistant  quartermaster,  as  m 
nise,  acreed  to  add  $5  per  day 
tion  to  that  allowanee,  and  the  claimi 
ing  accepted  the  offer,  received  the  nio< 
executed  a  discharge  in  full  of  the  da 
not  prosecute  a  suit  in  the  court  of  cL 
what  he  voluntarily  relinquished  in  I 
promise.  - 

Parties  may  adjust  their  own  dispo 
when  they  do  so  voluntarily  and  und 
ingly,  no  appeal  lies  to  the  courts  U 
their  mutual  decision. 

Decree  affirmed. 

JOHN  MAGWIRE,  Plff.  i»  Bn 

MARY  L.  tVlER  e(  oi. 
(See  B.  C  'Tj[er  v.  MaKwIre."  17  Wall. ! 
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daimed,  iogettier  with  ihe  ptoceedings  for  con- 
firmation, with  the  final  action  of  the  govern- 
ment in  the  issue  of  a  patent  to  Joseph  Bra- 
zeau,  or  his  legal  representatives,  June  10, 
1862.  The  petition  thus  concludes:  "Where- 
fore  to  the  end  that  equity  and  justice  may  be 
meted  out  to  the  plaintiff,  and  that  he  may  be 
protected  and  estahlished  in  his  just  rights,  the 
plaintiff  prays  as  follows:  that  this  court,  by 
its  judgment  and  decree,  will  devest  out  of  de- 
fendants all  the  right,  title,  and  interest  ac- 
quired or  claimed  by  them,  and  each  of  them, 
from  Louis  Le  Beaume  or  anyone  claiming  im- 
der  him,  and  invest  the  same  in  the  plaintiff 
and  put  him  in  possession  thereof;  that  an  ac- 
count ma^  be  taken  of  the  rents  and  profits  ac- 
crued while  the  defendants  have  been  in  posses- 
sion of  said  premises,  and  that  plaintiff  may 
have  judgment  therefor;  and  the  plaintiff 
prays  for  such  other  relief  as  may  be  proper  in 
this  case." 

The  answers  of  the  defendants  relied  upon 
various  grounds  of  defense,  among  which  were 
several  of  purely  local  jurisdiction.  There  was 
a  judgment  in  favor  of  the  plaintiff,  and  on  ap- 
pad  to  the  supreme  court, of  the  state,  this 
judgment  was,  on  Apr.  15,  1867,  reversed,  and 
the  cause  dismissed  at  the  cost  of  the  plaintiff. 

On  writ  of  error  sued  out  under  the  25th  sec- 
tion, this  judgment  of  the  supreme  court  of  the 
state  was  "reversed  and  the  cause  remanded, 
with  directions  to  affirm  the  decree  of  the  St. 
Louis  court  of  common  pleas." 

Magwire  v.  Tyler,  8  Wall.  663,  19  L.  ed.  326. 

On  motion  of  defendants'  counsel,  and  after 
two  arguments,  this  judgment  was  modified 
and  the  following  substituted :  ''That  the  cause 
may  be  remanded  for  further  proceedings,  in 
conformity  to  the  opinion  of  the  court." 

8  WaU.  672,  19  L.  ed.  422. 

Nov.  29,  1869,  Magwire's  counsel  filed  the 
mandate  of  this  court,  issued  in  pursuance  of 
their  modified  judgment,  with  a  motion  to  the 
supreme  court  of  the  state,  "to  enter  a  judg- 
ment affirming  the  decree  of  the  St.  Louis  court 
of  common  pleas." 

It  was  thereupon  adjudged  and  decreed  as 
follows,  vix.: 

First.  In  conformity  to  the  said  mandate,  the 
judgment  and  decree  of  this  court  therein  men- 
tioned is  hereby  reversed;  and  thereupon  this 
cause  remains  to  be  proceeded  with  in  conform- 
ity with  the  opinion  of  the  supreme  court  of  the 
United  States  and  the  laws  of  the  state  of 
Missouri 

Second.  This  court  doth  find,  adjudge,  and 
decree,  that  under  and  in  conformity  with  the 
laws  of  the  state  of  Missouri,  the  said  petition 
of  the  said  Magwire  is  a  proceeding  to  obtain 
equitable  relief  only,  in  respect  to  the  lands  in 
the  said  petition  mentioned,  and  that  no  right 
or  title  tc  any  equitable  relief,  touching  the 
said  lands  or  any  part  thereof,  is  shown  by  the 
said  petition  and  the  proofs  adduced  in  support 
thereof. 

Third.  This  court  doth  find,  adjudge,  and  de- 
cree that,  in  conformity  with  the  laws  of  the 
state  of  Missouri,  the  legal  title  to  the  said 
lands  cannot  be  tried,  adjudged,  or  determined 
under  the  said  petition,  and  the  proceedings 
thereunder;  there  being  a  plain,  adequate,  and 
complete  remedy  by  an  action  of  ejectment,  in 
eonformitj  with  the  laws  of  the  state  of  ^lis- 
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souri  in  that  behalf,  and  no  relief  in  the  pro- 
ceedings in  equity  pending  before  this  court. 

Fourth.  This  court  dotn  find,  adjudge,  and 
decree,  that  in  conformity  with  the  laws  of  the 
state  of  Missouri,  the  petition  of  the  said  Mag- 
wire  is  a  proceeding  for  equitable  relief  cmly, 
for  the  purpose  of  vesting  the  legal  title  by 
decree  in  said  2iia^wire,  to  the  lands  therein 
mentioned,  the  legal  title  to  which  was  admit- 
ted by  the  plaintiff  in  his  petition  to  be  held  by 
defendant;  and  the  only  judgment  that,  under 
the  laws  of  the  state  of  Missouri  can  be  entered 
therein,  if  supported  by  the  proofs  in  the  cause^ 
would  be  a  decree  vesting  the  title  to  the  said 
land  in  said  Magwire;  and  under  said  laws  the- 
right  to  recover  in  that  suit  possession  of  th& 
lands  therein  described,  could  not  be  tried,  ad- 
judged, or  determined  under  the  said  petition 
and  the  proceedings  thereunder. 

Fifth.  This  court  doth  find,  adjudge,  and  de- 
cree, that  in  conformity  with  the  laws  of  the 
state  of  Missouri,  the  petition  of  the  said  Mag- 
wire is  a  proceeding  for  equitable  relief  only, 
for  the  purpose  of  vesting  the  legal  title  to  the 
lands  therein  described,  &e  legal  title  to  which 
was  admitted  by  plaintiff  in  his  petition  to  be 
then  in  said  defendants,  in  said  plaintiff  Mag- 
wire; and  in  conformity  with  said  laws;  the 
right  to  recover  in  the  said  suit  the  rents,  is- 
sues, and  profits  of  said  lands  cannot  be  tried, 
adjudged,  or  determined  under  the  said  petition 
and  the  proceedings  thereunder. 

Sixth.  It  is,  therefore,  considered  by  the 
court  and  the  court  doth  order,  adjudge,  and 
decree,  that  the  said  petition  be  dismissed  with 
costs. 

To  this  second  judgment  or  decree  th^  plain- 
tiff sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  opurt. 

Messrs,  S.  X.  GIoTer,  Thos.  Ewing,  and  J. 
M,  Carlisle,  for  plaintiff  in  error: 

The  opinions  of  this  court  in  this  case  deliv- 
ered in  1869,  settled  conclusively  in  favor  of 
Magwire,  all  the  questions  raised  hy  the  record 
in  the  cause.  Sec  Magwire  v.  Tyler,  8  Wall. 
650,  19  L.  ed.  320. 

Of  necessity,  the  Supreme  Court  of  the  Unit- 
ed States  having  power  to  decide  all  questions 
arising  under  the  laws  and  authorities  of  the 
United  States,  and,  if  it  believes  the  decision  of 
such  questions  determines  the  whole  cause,  then 
to  enter  a  final  judgment,  it  must  have  power 
to  prevent  any  evasion  of  its  judgment;  it  must 
decide  for  itself  what  questions  are  in  a  cause, 
what  is  proper  for  its  own  decision,  when  its 
own  decision  is  final,  or  whether  the  record  con- 
tains questions  proper  for  the  adjudication  of  a 
state  court. 

In  doing  this,  the  Supreme  Court  is  not  left 
to  the  arbitrary  action  of  the  state  court.  But 
if  this  court  is  not  left  to  the  arbitrary  action 
of  the  state  court,  it  must  protect  itself  by 
looking  into  the  record,  to  see  whether  ques- 
tions of  state  law  are  reallv  there,  or  whether 
its  judgment  has  been  evaded.  As  a  court  of 
last  resort,  it  must  decide  for  itself  as  to  its 
own  jurisdiction.  Martin  v.  Hunter,  1  Wheat. 
304;  Fartnclee  v.  Lawrence,  11  Wall.  37,  20  L. 
ed.  48;  R.  Co.  v.  Rock,  4  Wall.  180,  18  L.  ed. 
382. 

The  parties  have  spent  in  this  litigation  in 
the  past  ten  years  each  of  them,  say  $10,000, 
and  the  conclusion  is  reached  by  the  litigation 
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waivers  of  the  identical  qucstioni 
supreme  court  of  llisaouri  are  suppos 
found  in  this  record  open  for  deci!)i< 

Another  considemtion  enforces  the 
of  a  final  decree  in  execution  by  tbi! 

The  supreme  court  of  Slissonri  ha 
decided  that  a  court  of  equity  in  Mi 
tio  power  to  execute  its  decrees  in 

has  no  process  for  that  purpose;  ca 
<.Tee  the  title,  and  then  tbe  plaintilT 
mence  a  new  suit  in  the  court  at  Ian 
possession.  Peyton  v.  Rose,  41  Mo. 
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The  Missouri  Code  contains  the 
provision : 

"Sec.  27,  In  all  cases  where  judgme 
for  the  conveyance  of  real  estate  or  tl 
of  personal  property,  the  court  ma; 
judgment,  pass  the  title  to  such  proj 
out  any  act  to  be  done  on  the  part  of 

Sec.  28.  The  court  may  issue  a  wril 
eion,  if  necessary,  to  the  sheriff  of 
county,  to  put  the  party  entitled  in 
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R.  S.  1855,  p,  1283;  R.  S.  18GS,  p. 
28. 

These  provisions  of  the  statute  law 
vr  than  the  decisions  last  above  quot 
carded  by  Uie  defendants  as  repealed 
jslative  authority  vested  in  the  supi 
ef  Missouri.  We  know  of  no  othe 
equity  which  entertains  such  a  limit 
of  ita  powers.  It  is  an  ancient  manin 
law,  that  it  "never  docs  things  b 
Whenever  the  court  of  equity  render 
its  power  to  execute  its  own  deci 
doubted. 

It  not  only  grants  full  and  comp 
but  secures  tbe  fruits  of  that  re] 
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its  decrees  into  executioin. 

In  Brush  v.  Williams,  4  John.  Ch. 
cellor  Kent  said:  "It  is  absurd  that 
equity  should  depend  on  another  com 
the  b«)eGt  of  its  decrees."  Boynton  v 
10  Paige,  307 ;  Devaucene  v.  Devauce 
Eq.  272;  tivdlout  v.  Lansing,  1  I 
Whenever  a  court  of  equity  has  powe 
title  to  land,  it  has  power  to  put  th 
in  possession  of  the  land.  Oanetaoit 
Harr.  i  J.  370;  BuffumS  Case.  13 
Valentine  v.  Keller,  1  Hopk,  422;  /n 
Rcc,  5  Humph.  554;  Meade  v.  Ca 
Stock.  N.  J.  Ch.  38 ;  H'Chord  v.  U'l 
Lit,  304;  Castleman  v.  Comha,  7  B. 
Kane  v.  Filcker,  7  B.  Mon.  663. 

Fortunately,  the  Supreme  Court  o 
cd  States  is  not  devoia  of  means  to 
decrees.  Should  it  believe  that  the  d 
(1  Mo.  2ST,  and  43  Mo.  140,  have  m 
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the  statute  under  which  the  Judge  of  the  St.  ] 
Louis  Court  of  Common  Pleas  awarded  writs  of 
habere  facias  possessionem  in  this  case,  this 
court  on  entering  final  decree  here  may  employ 
the  power  granted  bv  the  statute  of  Missouri. 
But  if  this  court  shall  regard  the  Missouri  stat- 
ute as  annulled,  it  must  resort  to  its  own  power. 
See  Rules  9,  10  of  Practice  for  Courts  of  Equity 
in  the  United  States,  pp.  32,  33. 

In  conclusion ;  we  are  perfectly  satisfied  that 
no  reliance  can  be  placed  in  the  supreme  court 
of  Missouri,  to  concede  to  our  client  any  right 
in  the  property  in  dispute,  in  law  or  equity. 

Hessrs,  Britton  A.  Hill,  B,  R,  Curtis,  and 
P.  PUllips,  for  defendants  in  error : 

The  simple  inquiry  is:  does  the  decree  of  the 
supreme  court  of  Missouri,  which  is  now 
brought  before  the  court  by  this  second  writ, 
present  any  one  of  the  Federal  questions  desig- 
nated by  the  25th  section  ?  If  it  doee,  then  this 
court  has  jurisdiction.  If  it  does  not,  then  the 
court  is  without  the  power  of  revision,  how- 
ever erroneous  it  may  consider  the  decree. 

All  the  matters  adjudged  are  relative  to  state 
jurisdiction  and  state  practice.  .  The  question 
adjudicated  by  this  court  in  Magwire's  favor 
was  that  he  held  the  legal  title  to  the  premises 
in  controversy.  The  state  court  was  directed 
to  proceed  in  conformity  with  that  decision. 
There  is  nothing  in  the  decrns  which  militates 
in  the  slightest  degree  with  the  adjudicaticMi. 

The  jurisdiction  under  the  25th  section  was 
diaintainable  only  on  the  ground  that  the  title 
of  Magwire  to  the  land  was  derived  from  the 
United  States. 

The  court  did  not  pass  and  could  not  have  le- 
gally passed  on  the  (|uestion  as  to  the  proper 
remedy  for  the  assertion  of  the  title. 

The  action  was  commenced  by  Magwire  in 
the  state  court,  and  he  must  be  governed  by  the 
remedy  those  courts  are  authorized  to  admin- 
ister. If  it  had  been  instituted  in  the  circuit 
court  of  the  United  States,  the  state  remedy 
would  control.  From  the  organization  of  the 
Federal  Judiciary  to  the  present  timC)  Congress 
has  regarded  the  adoption  of  the  forms  of  pro- 
ceeding established  by  the  state  in  common-law 
actions,  as  necessary  for  the  preservation  of 
harmony. 

The  cases  of  Neilson  ▼.  Lagow,  12  How.  110, 
and  Carpenter  v.  Williams,  9  Wall.  786,  19  L. 
ed.  828,  are  suflScient  to  illustrate  the  limita- 
tion af^ed  to  the  decision  of  Federal  questions. 
In  the  latter  case,  Mr.  Justice  Miller  says :  "It 
is  a  mistake  to  suppose  that  every  suit  for  real 
estate,  in  which  the  parties  claiming  under  the 
Federal  government  are  at  issue,  as  to  which  of 
them  is  entitled  to  the  benefit  of  that  title,  nec- 
essarily raises  a  question  of  Federal  cogni- 
zance. If  this  were  so,  the  title  to  all  the  vast 
domain  once  vested  in  the  United  States  could 
be  brought  from  the  state  courts  to  this 
tribunal.** 

The  only  two  cases  that  have  come  under  our 
observation,  in  which  the  second  writ  of  error 
has  been  issued  to  the  state  court,  are  those  of 
Hunter  v.  Martin,  1  Wheat.  304 ;  and  Davis  v. 
Packard,  8  Pet.  312. 

In  the  former  case  the  supreme  court  of  Vir- 
ginia,  on  the  receipt  of  the  mandate,  instead  of 
obeying  the  same,  entered  up  the  judgment  that 
the  25th  section  of  the  judiciary  act  was  uncon- 
stitutional, and  ''that  the  proceedings  in  the 
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supreme  court  were  coram  non  judice  in  rela- 
tion to  this  court,  and  that  obedience  to  its 
mandate  be  declined  by  the  court.** 

This,  says  the  court,  "is  a  final  judgment  in 
a  suit  in  state  court,  denying  the  validity  of  a 
statute  of  the  United  States ;  and  unless  a  dis- 
tinction can  be  made  between  the  proceedings 
under  a  mandate  and  proceedings  in  an  original 
suit,  writ  of  error  is  the  proper  remedy  U>  re- 
verse that  judgment.  In  our  opinion,  no  legal 
distinction  exists  between  the  cases.*' 

Here  there  was  no  diflBculty  as  to  the  juris- 
diction; the  case  was  plainly  within  the  de- 
scription of  the  25th  section,  and  if  that  secticm 
was  unconstitutional  as  the  court  decided  it  to 
be,  there  was  nothing  left  but  to  enter  up  the 
judgment  reversing  the  judgment  rendered  on 
the  mandate. 

The  other  case,  Davis  v.  Packard,  is  so  sub- 
stantially like  this  as  to  justify  a  very  particu- 
lar reference. 

Packard  recovered  a  judgment  against  Davis 
in  the  supreme  court  of  New  York.  Davis  ap- 
pealed to  tlie  court  of  errors,  where,  for  the 
first  time,  by  assignment  of  error  there,  he 
brought  out  the  fact  that  he  was  a  consul  of  a 
foreign  government. 

The  court  of  errors  affirmed  the  judgment. 
On  writ  of  error  to  this  court,  this  judgment 
was  reversed^  and  the  cause  remanded  to  said 
court,  with  "directions  to  conform  its  judg- 
ment to  the  opinion  of  this  court.** 
•  On  the  receipt  of  this  mandate  the  court  ad- 
judged, in  conformity  with  the  opinion  of  this 
court,  that  **a  consul  is,  by  the  Constitution 
and  laws  of  the  United  States,  exempt  from  be- 
ing sued  in  a  state  court.**  But  it  went  further 
in  declaring  that  it  had  no  jurisdiction  to  re- 
verse the  judgment  of  the  supreme  court  of  the 
state  for  any  error  of  fact,  or  for  any  other  er- 
ror than  such  as  appears  on  the  face  of  the  rec- 
ord of  that  court;  that  it,  therefore,  could  not 
notice  the  assignment  made  in  that  court,  set- 
ting up  the  official  character  of  the  appelljant; 
that  the  mode  of  redress  for  error  in  fact,  was 
by  writ  of  error,  coram  vobis,  returnable  to  said 
supreme  court;  that  the  defendant  in  error 
was,  therefore,  entitled  to  have  a^  judgment  of 
allirmance ;  but  as,  on  filing  the  mandate  of  the 
Supreme  Court  of  the  United  States,  he  had 
moved  to  dismiss  the  writ  of  error  to  the  su- 
preme court  of  the  state,  it  was  adjudged  that 
the  said  writ  be  dismissed,  and  that  the  plain- 
tiff in  error  be  amerced  in  costs. 

From  this  proceeding  a  second  writ  of  error 
was  sued  out  from  this  court,  and  the  all^a- 
tion  was,  as  in  this  case,  that  the  mandate  £ui 
not  been  complied  with. 

In  the  case  now  before  the  court,  the  decision 
was  that  Magwire  held  the  legal  title.  The  su- 
preme court  of  the  state,  in  o^dience  to  it,  held 
the  same.  In  the  case  cited,  this  court  decided 
that  a  consul  was  not  suable  in  a  state  court, 
and  this  was  annoimced  as  the  law  by  the  court 
of  errors. 

In  both  cases  the  form  of  the  mandate  is  the 
same,  to  proceed  according  to  the  opinion  of 
the  court. 

In  the  case  before  the  court  the  bill  is  dis- 
missed because,  by  the  laws  of  Missouri,  the 
remedy  was  at  law  and  not  in  equity.  In  the 
case  citetl,  the  writ  of  error  to  the  supreme 
court  of  the  state  is  dismissed,  because  there  is 
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town ;  •  •  •  to  begin  beyond  the  mound,  ex- 
tending norUi-northwest  to  the  environs  of 
Bodcy  Branch;  bounded  on  one  side  by  the 
bank  of  the  river^  and  on  the  opposite  by  lands 
re-united  to  the  public  domain  through  which 
the  eoneession  passes,  of  which  one  end  is  to  be 
bounded  by  the  concession  to  one  Esther,  a  free 
mulatto  woman.  Five  years  before  the  treaty 
of  Cession,  on  the  9th  of  May,  the  donee,  by  a 
deed  of  that  date,  duly  executed  before  the  gov- 
emor,  sold,  ceded,  relinquished,  and  transferred 
to  Louis  Labeamne,  "a  concession  of  land  to 
him  given^"  as  aforesaid,  consisting  of  four  ar- 
pents  of  land,  to  be  taken  from  the  foot  of  the 
hill  called  La  Grange  de  Terre,  by  twenty  ar- 
pents  in  depth ;  bounded  by  the  Rocky  Branch 
at  the  extremity  opposite  the  hillock,  east  by 
the  river,  and  west  by  the  land  Ji)elonging  to  the 
n^al  d(»nain,  the  said  Brazeau  reserving  to 
himself  four  arpents  of  land  to  be  taken  at  the 
foot  of  the  hillock  in  the  southern  part  of  said 
land,  .  .  .  selling  only  sixteen  arpents  in 
depUi  to  said  Labeaume,  who  accepts  the  sale 
on  those  terms  and  conditions;  and  the  record 
shows  that  the  instnunent  was  signed  by  both 
parties.  Four  by  sixteen  arpents  were  vesied 
in  the  purdmser  by  that  deed,  but  he  desired 
to  enlarge  his  possessiim  Mid  he  asked  the  gov- 
ernor to  grant  him  an  additional  tract  of  three 
hundred  and  sixtv^  arpoits,  including  the  tract 
he  acquired  by  that  conveyance,  and  the  gov- 
ernor, on  the  15th  of  February  following,  made 
the  concession  and  directed  in  the  same  instru- 
ment that  the  surveyor  should  make  out  the 
survey  in  continuation  of  his  antecedent 
276*]  'purchase,  and  that  he  should  put  the 
intereated  party  in  possession  of  the  described 
premises.  Pursuant  to  those  directions  the  sur- 
v^or  made  the  requisite  survey,  but  he  in- 
cluded the  whole  of  tno  former  ccmcession  in  the 
eertificate,  overlookinj^  the  imdisputed  fact  that 
tiie  grantor  of  the  de^  reserved  to  himself  four 
by  four  arpents  of  the  same,  "to  be  taken  at  the 
foot  of  the  hillodc  in  the  southern  j^art  of  said 
knd/'  which  shows  the  origin  of  this  long  pro- 
tracted controversy.  Special  consideration  was 
given  to  that  surv^  in  the  first  opinion  deliv- 
ered in  this  case^  m  which  the  court  decided 
that  such  a  survey,  however  the  error  may  have 
arisra,  cannot  have  the  effect  to  enlarge  the 
rights  of  the  purchaser  or  to  diminish  or  im- 
pair the  riffhts  of  the  donee  of  the  concession, 
to  the  four  by  four  arpoits  reserved  in  the  said 
deed,  and  which  were  never  conveyed  to  the 
grantee  of  the  residue  of  the  tract. 

Enough  has  been  remarked  to  show  that  the 
premises  in  controversy  are  the  four  bv  four 
arpents  reserved  in  the  deed  from  Joseph  Bra- 
zeau to  Louis  Labeaume,  and  that  the  plaintiff 
claims  title  under  the  former  and  that  the  de- 
fendants claim  imder  the  latter.  Ck>nflicting 
claims  to  the  premises  existing,  the  plaintiff,  on 
the  18th  of  September,  1862,  commenced  the 
present  suit  in  the  land  court  of  the  coimty, 
bat  the  suit  was  subsequently  transferred  by  a 
change  of  venue  to  the  court  of  common  pleas 
of  the  same  county,  the  claim  of  the  plaintiff 
being  for  four  by  four  arpents  of  land,  as  de- 
ioribed  in  the  petition,  and  which,  as  alleged  in 
the  petition,  was  confii-med  to  the  plaintiff  by 
the  land  conunissioners.  Full  description  of  the 
premises  as  confirmed  to  the  donee,  is  given  in 
the  petition  as  follows:  beginning  at  a  point 
17  Wall. 


on  the  right  bank  of  the  Mississippi  river,  the 
northeast  corner  of  survey  No.  3342,  in  the 
name  of  Esther,  a  free  mulattress  woman,  or 
her  le^l  representatives,  and  the  southeast  cor- 
ner ofLouis  labeaume  survey.  No.  3333 ;  thence 
south  74**  30'  west  with  the  southern  boundary 
of  the  Louis  Labeaume  survey  and  the  northern 
boundary  of  the  Esther  survey,  to  the  north- 
west corner  of  the  Esther  survey;  thence  north 
23**  west  776  feet  8  inches,  to  a  stone;  thence 
74°  30'  north  776  feet  8  inches,  to  a  point  On 
the  right  bank  of  the  'Mississippi  [*277 
river ;  thence  down  and  along  the  right  bank  of 
said  river,  to  the  b^inning  comer. 

Having  described  the  premises  the  plaintiff 
then  proceeded  to  allege  that  the  tract  of  land 
so  meted  and  bounded,  justly  and  honestly  be- 
longs to  him  as  the  claimant  under  the  original 
donee,  and  charges  that  the  defendants,  on  the 
26th  of  February,  1852,  procured  a  survey  of 
the  same  to  be  made,  under  the  authority  of  the 
United  States,  for  the  other  claimant,  which 
embraces  the  described  tract,  and  caused  the 
same  to  be  set  apart  for  such  other  claimant, 
and  that  they  afterwards,  on  the  25th  of  March, 
1852,  procured  a  patent  to  be  issued  to  that 
same  party  upon  the  said  survey;  that  the  said 
four  by  four  arpents,  as  reserved  in  the  deed  of 
the  original  donee,  was,  on  the  8th  of  May, 
1862,  again  surveyed  by  the  proper  authorities 
and  that  the  same  was  laid  off  in  the  southeast 
comer  of  the  survey,  with  its  southern  bound- 
ary coincident  with  the  northern  boundary  of 
the  Esther  tract,  and  that  said  survey  was  duly 
approved  and  that  a  patent  was  duly  issued  for 
the  said  four  by  four  arpents  of  land  to  the 
(uiginal  donee  or  his  legal  representatives ;  that 
the  survey  and  patent  to  the  other  claimant,  so 
far  as  they  conflict  with  the  survey  and  patent 
to  the  original  donee,  are  a  doud  upon  the  title 
of  the  plaintiff,  as  they  are  older  titian  the  lat- 
ter, and  that  the  defendants  continually  assert 
the  validity  of  the  former  and  the  invalidity  of 
the  latter;  that  they  have  combined  and  con- 
federated to  keep  the  plaintiff  out  of  the  pos- 
session of  the  premisefiC  and  that  they  have  re- 
ceived the  rents  and  profits  thereof  to  an 
amount  not  less  than  $25,000;  and  he  prays 
that  he  may  be  protected  and  established  m  his 
just  rights,  and  that  the  court,  by  its  judgment 
and  decree,  will  devest  out  of  the  defendants 
all  the  right,  title,  and  interest  acquired  or 
claimed  by  them  from  the  other  claimant,  or 
anyone  claiming  under  him,  and  invest  the 
same  in  the  plaintiff  and  put  him  in  possession 
thereof ;  and  that  an  account  may  be  taken,  of 
the  rents  and  profits  which  have  accrued  while 
the  defendants  were  in  possession  of  said  prem- 
ises and  that  the  plaintiff  may  have  judgment 
therefor;  and  he  also  prays  for  such  other  re- 
lief as  may  be  proper  in*  *the  case.  [♦278 
Service  was  made  and  the  defendants  appeared 
and  filed  an  answer,  denying  pretty  nearly 
every  material  allegation  of  the  petition.  They 
admitted,  however,  that  the  governor  made  the 
concession  of  the  four  by  twenty  arpents  to  Jo- 
seph Brazeau,  and  they  set  up  as  the  source  of 
their  title  the  deed  of  the  four  by  sixteen  ar- 
pents, deducting  the  reservation  from  the 
original  donee  to  the  other  claimant. 

Such  an  instrument  granted  only  an  incom- 
plete title,  as  the  governor  never  possessed  the 
power  to    issue   a   patent.    Consequently,   the 
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Bony  offered,  giy^i  and  had  before  the  oonH." 
And  then  follows  what  purpoorts  to  be  all  the 
proeeedings,  evidence  and  testimony;  and  the 
bill  of  exceptions  also  states,  at  its  conclusion, 
that  the  foregoing  is  all  the  evidence,  testimony 
and  proceedings  in  the  cause  on  the  trial  there- 
of before  ihe  court,  and  all,  every  and  each  of 
said  deeds,  documents,  papers,  plats  and  depo- 
sitions, testimony,  evidence,  records,  patents 
and  all  other  instruments  of  writing,  set  forth 
and  copied  in  the  foregoing  bill  of  exceptions, 
and  that  the  same  were  duly  read  in  evidence 
on  the  trial  of  this  cause,  and  that  the  said 
cause  was  thereupon  submitted  to  the  court  for 
decisioQ  and  decree.  It  also  appears,  by  the 
decree,  that  the  cause  was  submitted  for  de- 
cision upon  the  petition  and  answers  of  all  the 
defendants,  and  the  exhibits  and  other  evidence 
in  the  cause^  and  that  "The  court  finds  that, 
oat  of  the  claim  presented  to  the  board  of  com- 
missioners by  Lebeaume,  the  tract  of  four  by 
four  arpents  claimed  by  the  plaintiffs  was  con- 
firmed to  Joseph  Brazeau,  or  his  legal  repre- 
sentatives; and  that  the  court  also  found  the 
issues  in  this  cause  in  favor  of  the  plaintiff, 
and  therefore  it  was  ordered,  adjudged  and  de- 
creed that  the  tract  of  land,  meted  and  bounded 
as  follows,'*  describing  it  as  before  stated,  "be, 
and  the  same  is  hereby  decreed  to  the  plaintiff, 
and  that  all  the  right,  title  and  interest  of  each 
and  every  one  of  said  defendants  in  and  to  said 
tract  of  land,  is  hereby  devested  out  of  them 
and  vested  in  and  passed  to  the  plaintiff^  to 
Lave  and  to  hold  to  the  plaintiff,  his  heirs  and 
assigns,  the  said  tract  of  land  so  passed  to  the 
plaintiff,  his  heirs  and  assigns  forever,  the  same 
282*]  being  the  tract  covered  by  the  *survey. 
No.  3343,  approved  May  8th,  1862,  and  patented 
to  Joseph  Brazeau,  or  his  legal  representative, 
the  10th  c^  June  in  the  same  year."  Rents  and 
profits  were  also  decreed  to  the  plaintiff,  and 
the  cause  was  sent  to  a  master  to  report  the 
amount.  Two  motions  for  a  new  trial  were  filed 
by  Uie  defendants,  but  they  were  both  denied, 
and  the  court  having  amended  and  confirmed 
the  report  of  the  master,  entered  a  final  decree 
for  the  ]^luntiff,  and  the  defendants  having 
filed  a  bill  of  exceptions,  as  before  explained, 
appealed  to  the  supreme  court  of  the  state. 
faring  was  had  in  the  supreme  court  upon  the 
exhibits,  proofs,  evidence  and  testimony  set 
forth  in  the  bills  of  exceptions,  and  the  supreme 
court  reversed  the  decree  of  the  court  of  com- 
mon pleas  and  dismissed  the  petition.  Where- 
upon the  plaintiff  sued  out  a  writ  of  error,  and 
removed  the  cause  into  this  court,  and  this 
court  reversed  the  decree  of  the  supreme  court 
of  the  state,  and  by  the  order,  as  amended,  re- 
manded the  cause  for  further  proeeedings  in 
conformity  to  the  opinicm  of  the  court.  Magvcire 
v.  Tyler,  8  Wall.  672,  19  L.  ed.  421.  Pursuant 
to  the  mandate  of  this  court  remanding  the 
cause,  the  supreme  court  of  the  state  reversed 
their  former  decree  reversing  the  judgment  and 
decree  of  the  court  of  commcm  pleas  and  dis- 
missing the  petition,  but  they  did  not  proceed 
and  dispose  of  the  case  in  conformity  to  the  opin- 
ion of  this  court,  as  directed  in  the  mandate. 

By  the  directions  of  the  mandate  they  were  as 
much  iKMind  to  proceed  and  dispose  of  the  case 
in  conformity  to  the  opinion  of  this  court  as  to 
reverse  their  former  decree,  but  instead  of  that 
they  entered  a  new  decree  dismissing  the  peti- 
17  Wall. 


tion,  which  In  effect  evades  the  directions  ^ven 
by  this  court,  and  practically  reverses  the  judg- 
ment and  decree  which  the  man<late  directed 
them  to  execute.  Argument,  to  show  that  a  sub- 
ordinate court  is  bound  to  proceed  in  such  an 
event  and  dispose  of  the  case  as  directed  and 
that  they  have  no  power  either  to  evade  or  re- 
verse the  judgment  of  this  court,  is  unneces- 
sary, as  any  other  rule  would  operate  *as  [  *283 
a  repeal  of  the  Constitution  and  the  laws  o^ 
Congress  passed  to  carry  the  judicial  power 
conferred  by  the  Constitution  into  effect. 

Beyond  all  question  this  court  decided  every 
question  at  issue  between  the  parties  which  it 
was  necessary  to  decide  to  dispose  of  the  case 
upon  the  merits,  and  it  is  clear  that  it  is  not 
competent  even  for  this  court,  after  the  term 
expired  to  review  and  reverse  such  a  decree.  Re- 
peated decisions  of  this  court  have  established 
the  rule  that  a  final  judgment  or  decree  of  this 
court  is  conclusive  upon  the  parties,  and  that  it 
cannot  be  re-examined  at  a  subsequent  term,  ex- 
cept in  cases  of  fraud,  as  there  is  no  act  of  Con- 
gress which  confers  any  such  authority.  Second 
appeals  or  writs  of  error  are  allowed,  but  the 
rule  is  universal  that  they  bring  up  only  the 
proceedings  subsequent  to  the  mandate,  and  do 
not  authorize  an  inquiry  into  the  merits  of  the 
original  judgment  or  decree.  Rehearings  are 
never  granted  where  a  final  decree  has  been  al- 
tered and  the  mandate  set  down  unless  the  ap- 
plication is  made  at  the  same  term,  except  in 
cases  of  fraud.  Appellate  power  is  exercised 
over  the  proceedings  of  subordinate  courts,  and 
not  over  the  judgments  or  decrees  of  the  appel- 
late court,  and  the  express  decision  of  this 
court  in  several  cases  is  that  "  the  court  has  no 
power  to  review  its  decisicms,  whether  in  a  case 
at  law  or  in  equity,  and  that  a  final  decree  in 
equity  is  as  conclusive  as  a  judgment  at  law," 
which  is  all  that  need  be  said  upon  the  subject. 
Bridge  Co,  v.  Stewart,  3  How.  424;  Ex  parte 
Sihbald  v.  U.  8,  12  Pet.  492;  Peck  v.  Sanderson, 
18  How.  42,  16  L.  ed.  202;  Leese  v.  Clark,  20 
Cal.  417;  Hudson  v.  Guestier,  7  Cranch,  1; 
Browder  v.  McArthur,  7  Wheat.  58.  On  receipt 
of  the  mandate  it  is  the  duty  of  the  subordinate 
court  to  carry  it  into  execution  even  though  the 
jurisdiction  do  not  appear  in  the  pleadings. 
Skillem  v.  May,  6  Cranch,  267;  Limngston  v. 
Story,  12  Pet.  339 ;  Chaires  v.  U,  S.  3  How. 
618 ;  Whyte  v.  Uibbes,  20  How.  542,  15  L.  ed. 
1016;  Sibbald  v.  U.  S,  2  How.  455. 

Deprived  of  the  fruits  of  the  decree  of  this 
court,  as  ordered  in  the  mandate,  the  plaintiff 
sued  out  a  second  writ  'of  error,  and  [*284 
removed  the  cause  a  second  time  into  this  court. 

Brought  here  as  the  cause  is  by  a  second  writ 
of  error,  it  is  settled  law  in  this  court  that 
nothing  is  brought  up  for  re-examination  and 
revision  except  the  proceedings  of  the  subordin- 
ate court  subsequent  to  the  mandate.  Roberts 
V.  Cooper,  20  How.  467,  15  L.  ed.  969.  It  has 
been  settled,  says  Mr.  Justice  Grier,  by  the  de- 
cisions of  this  court,  that  after  a  case  has  been 
brought  here  and  decided  and  a  mandate  issued 
to  the  court  below,  if  a  second  writ  of  error  is 
sued  out  it  brings  up  for  revision  nothing  but 
the  proceeding  subsequent  to  the  mandate. 
None  of  the  questions  which  were  before  the 
court  on  the  first  writ  of  error  can  be  reheard 
1  or  examined  upon  the  second,  as  it  would  lead 
to  endless  litigation.    Sizcr  v.  Many,  16  How. 
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this  case  it  is  difficult  to  ima^ne  a  case  where 
it  would  be,  as  the  petition  presents  every  fact 
etxistituting  the  cause  of  action,  and  it  cannot 
be  denied  that  the  relief  prayed  is  appropriate 
to  the  cause  of  action  alleged,  and  the  practice 
in  such  a  case  is,  under  Ihe  system  of  pleading 
adopted  in  that  state,  that  the  court  will  give 
the  relief,  no  matter  whether  it  be  legal  or  equit- 
able, if  the  facts  alleged  are  fully  proved,  as  the 
itiie  is  that  if  the  facts  stated  in  the  petition 
give  a  right  of  action  the  plaintiffs  ought  to  re- 
cover.  Scoit  ▼.  Pilkington,   15   Abb.   Pr.   285. 
Where  a  cause  is  tried  by  a  court  without  a 
jary,  the  supreme  court  of  the  state  will  affirm 
the  judgment  if  the  facts   found   support  the 
judgment.    Robinson  v.  Rice,  20  Mo.  236 ;  But- 
tencorth  v.  O'Brien,  24  How.  Pr.  438.   Under 
the  Code  the  plaintiff  is  entitled  to  all  the  re- 
lief that  would  formerly  have  been  afforded 
hiin  both  by  a  court  of  law  and  equity.  Rankin 
V.  Ckarless,  19  Mo.  493;  Winterson  v.  R.  Co.  2 
Hiltcu,  392;  Patrick  v.  Abeles,  27  Mo.  185.  If 
288*  J  the  defendant  has  answered,  *the  court 
may  gnuit  the  plaintiff  any  relief,  under  the 
Code,  consistent  with  the  case  made  by  the  com- 
plaint and  <%mbraced  within  the  issue.  Marquat 
V.  Marqunt,  12  N.  Y.  341.    So,  where  the  facts 
are  sufficiently  stilted  in  the  petition,  the  su- 
preme court  of  the  state  hold  tnat  the  plaintiff 
may  have  such  judgment  as  the  facts  stated 
will  give  him,  altho«*£h  he  may  have  asked  for 
a  different  relief  in  tlw  prayer  of  his  petition. 
Uilionherger  v.  Morrison,  39  Mo.  78;  Meyers 
V.  Field,  37  Mo.  434.   Exactly  the  same  ru)«^  is 
laid  down  in  numerous  adjudications  in  other 
states,  and. those  of  very  high    respectability, 
showing  that  such  is  the  general  rule  in  many 
jurisdictions,  and  it  is  believed  that  no  case  can 
be  found  where  a  different  rule  has  ever  b^n 
adopted  in  a  case  finally  determined  in  the  su- 
preme court  of  errors,  and  remanded   to   the 
(sabordinate  court  under  a  mandate  directing 
ihe  subordinate  court  to  execute  the  decree  of 
the  appellate  tribunal.    Where  a  defendant  put 
in  his  answer  instead  of  a  demurrer,  and   the 
cause  came  to  be  heard  on  the  merits.  Chancel- 
lor Kent  held  that  it  was  too  late  to  object  to 
the  jurisdiction  of  the  court  on  the  ground  that 
the  plaintiff  might  have  pursued  his  remedy  at 
law.    Vnderhill  v.  Van  Cortlandt,  2  Johns.  Ch. 
3G9 ;  Livingston  v.  Livingston,  4  Mo.  290.  After 
a  defendant  has  put  in  an  answer  to  a  bill  in 
chancery,  submitting  himself  to  the  jurisdic- 
tion of  the  court,  it  is  too  late,  says  Chancellor 
Walworth,  to  insist  that  the  complainant  has 
a  perfect  remedy  at  lav.*,  unless  the  court  is 
wholly  incompetent  to  grant  the  relief  sought 
by  the  bill.    Qrandin  v.  LeRoy,  2  Paige,  609; 
Uatcley   v.  Cramer,   4   Cow.    727;    Ludlow  v. 
Simofid,  2  Cai.  Cas.    50;    Le  Roy   v.   Piatt,   4 
Paige  81;  Davis  v.  Roberts,  1  Sm.  &  M.  550; 
Osgood  V.  Brotcn,  1  Freem.  Ch.   400;    May  v. 
Uoodwin,  27  Ga.  353;  Burroughs  v.  McNeill,  2 
Dev.  &  Bat.  Eq.  300;  Raihbone  ▼.  Warren,  10 
Johns.  595. 

Such  a  defense  was  never  made  in  the  case 
until  the  first  opinion  of  the  court  heretofore 
delivered  in  the  case  was  read  in  court  and  pub- 
lished. In  that  opinion  the  court  decided  that 
Labeaume  did  not  acquire  the  legal  title  to  the 
tract  of  four  by  four  arpents,  under  the  patent 
289*]  granted  to  him,  as  *the  saving  clause 
in  the  patent  reserved  any  valid  adverse  right 
II  Wau-, 


I  which  may  exist  to  any  part  of  the  tract;  that 
the  patent  granted  to  Joseph  Brazeau  at  the 
same  time  never  became  operative,  as  he  re- 
fused to  accept  the  same,  and  returned  it  to  the 
land  department;  that  the  subsequent  action  of 
the  Secretary  of  the  Interior  in  canceling  the 
same,  and  in  ordering  a  new  survey,  was  au- 
thorized by  law;  that  Joseph  Brazeau,  by  vir- 
tue of  that  survey,  and  the  patent  granted  to 
him  June  10,  1862,  acquired  the  legal  title  to 
the  tract  of  four  by  four  arpents,  notwithstand- 
ing the  saving  clause  in  the  patent,  as  he  was 
the  rightful  owner  of  the  incomplete  title  to 
the  same,  as  acquired  by  the  concession  granted 
under  the  former  sovereign.  Directed,  as  the 
court  below  was,  to  proceed  in  conformity  to 
the  opinion  of  the  court,  it  is  quite  clear  that  it 
was  their  duty  to  reverse  their  judgment  and 
to  ^ant  to  the  plaintiff  the  relief  prayed  in  his 
petition  that  is,  to  enter  a  decree  devesting  out 
of  the  defendants  all  the  right,  title  and  in- 
teiest  acquired  or  claimed  by  them  and  each  of 
them  from  the  other  claimant,  or  anyone  claim- 
ing under  him,  and  invest  the  same  in  the 
plaintiff,  and  to  put  him  in  possession  of  the 
premises. 

Such  being  the  conclusion  of  the  court,  it 
only  remains  to  decide  what  disposition  shall 
be  made  of  the  case.  Having  been  once  before 
remanded  and  the  cause  being  here  upon  a  sec- 
ond writ  of  error,  the  court  under  the  judiciary 
act,  may,  at  their  discretion,  remand  the  same 
a  second  time  or  "proceed  to  a  final  decision  of 
the  same  and  award  execution."  1  Stat,  at  L. 
86.  Somewhat  different  rules  are  enacted  in 
the  2d  section  of  the  act  of  the  5th  of  February, 
1867,  which  justify  the  conclusion  that  the 
court  in  such  a  case,  under  that  regulation, 
may,  at  their  discretion,  though  the  cause  has 
not  before  been  remanded,  proceed  to  a  final  de- 
cision of  the  same  and  award  execution,  or  re- 
mand the  same  to  the  subordinate  court.  14 
Stat,  at  L.  387.  Much  discussion  of  those  pro- 
visions is  unnecessary,  as  it  is  clear  that  the 
court,  under  either,  possesses  the  power  to  re- 
mand the  cause  or  to  proceed  to  a  final  decision. 
Judging  *from  the  proceedings  of  the  [*290 
state  court  under  the  former  mandate,  and^  the 
reasons  assigned  by  the  court  for  their  judicial 
action  in  the  case,  it  seems  to  be  quite  clear 
that  it  would  be  useless  to  remand  the  cause  a 
second  time,  as  the  court  has  virtually  decided 
that  they  cannot,  in  their  view  of  the  law,  carry 
into  effect  the  directions  of  this  court  as  given 
in  the  mandate.  Such  being  the  fact,  the  duty 
of  this  court  is  plain  and  not  without  an  estab- 
lished precedent.  Martin  v.  Hunter,  1  Wheat. 
354.  In  causes  remanded  to  the  circuit  courts, 
if  the  mandate  be  not  correctly  executed,  a  writ 
of  error  or  appeal,  says  Mr.  Justice  Story,  has 
always  been  supposed  to  be  a  proper  remedy, 
and  has  been  recognized  as  such  in  the  former 
decisions  of  this  court.  Writs  of  error  from  the 
judgments  of  state  courts  have  the  same  effect 
as  writs  of  error  from  the  circuit  courts,  and 
the  act  of  Congress  in  its  terms  provides  for 
proceedings  where  the  same  cause  may  be  a  sec- 
ond time  brought  up  on  a  writ  of  error  to  this 
court.  It  was  contended  in  that  case  that  the 
former  judgment  of  this  court  was  rendered  in 
a  case  not  within  the  jurisdiction  of  the  court, 
to  which  the  learned  justice,  as  the  organ  of 
the  court,  gave  several  answers.  In  the  first 
37  58ri 
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place,  be  said,  ''It  is  not  admitted  that,  upon 
this  writ  of  error,  the  former  record  is  before" 
the  court,  as  the  error  now  assigned  is  not  in 
the  former  proceedings,  but  in  the  judgment 
rendered  upon  the  mandate  issued  after  the 
former  judgment.  He  also  proceeds  to  show 
that  a  second  writ  of  error  does  not  draw  in 
question  the  propriety  of  the  first  judgment, 
adding  that  it  is  difficult  to  perceive  bow  such 
a  proceeding  could  be  sustained  upon  principle, 
and  that  it  had  been  solenmly  held  in  several 
cases  that  a  final  judgment  of  this  court  is  con- 
clusive upon  the  parties  and  cannot  be  re-ex- 
amined. Suffice  it  to  say  the  rule  is  there  set- 
tled, that  where  the  cause  has  once  before  been 
remanded  and  the  state  court  declines  or  re- 
fuses to  carry  into  effect  the  mandate  of  the 
Su{)reme  Court,  the  court  will  proceed  to  a  final 
decision  of  the  same  and  award  execution  to  the 
prevailing  party;  nor  is  that  a  solitary  ex- 
ample, as  the  decree  in  Gibbons  v.  Ogaen,  9 
Wheat.  239,  was  also  entered  in  this  court. 

It  follows  that  that  part  of  the  decree  of  the 
supreme  court  of  the  state  dismissing  the  pe- 
tition must  be  reversed,  with  costs,  and  that  a 
decree  be  entered  in  this  court  for  the  plaintiff, 
that  the  tract  of  four  by  four  arpents  claimed 
bjr  the  plaintiff  was  confirmed  by  the  commis- 
sioners to  Joseph  Brazcau,  and  that  the  final 
siii-vey,  and  the  patent  of  June  10,  1862,  issued 
to  him  or  his  legal  representatives,  gave  him  a 
complete  title  to  the  track,  and  that  the  same 
tract,  as  meted  and  bounded  in  the  petition,  be 
decreed  to  the  plaintifif,  and  that  all  the  right, 
title  and  interest  of  each  and  every  one  of  said 
defendants  in  and  to  said  tract  of  land,  be  de- 
vested out  of  said  defendants  and  be  vested  in 
and  passed  to  the  plaintiff,  to  have  and  to  hold 
to  the  said  plaintiff,  his  heirs  and  assigns,  for- 
ever. 

Apart  from  that,  a  claim  is  also  made  by  the 
plaintiff  for  the  rents  and  profits,  and  the  rec- 
ord shows  that  the  cause  in  the  court  where  the 
original  decree  was  entered  was  referred  to  a 
master  to  ascertain  the  amount,  and  that  the 
master  made  a  report  which  was  confirmed  by 
the  court,  but  the  decree  of  that  court  was  re- 
versed in  the  supreme  court  of  the  state,  which 
would  make  it  necessary  that  a  new  estimation 
of  the  rents  and  profits  should  be  made  before 
the  claim  can  become  the  proper  subject  of  a 
decree.  Some  reference  was  made  to  the  subject 
in  the  argument,  but  it  was  by  no  means  fully 
discussed.  Years  have  elapsed  since  the  hear- 
ing was  had  before  the  master,  and  in  the 
meantime  many  changes  no  doubt  may  have 
taken  place  in  respect  to  the  occupation  of  the 
premises,  and  many  of  the  occupants  of  the  dif- 
ferent portions  of  the  tract  may  have  deceased ; 
great  changes  may  also  have  taken  place  in  the 
value  of  the  property  and  in  the  state  and  con- 
dition of  the  improvements,  which  plainly  ren- 
ders it  impracticable  to  do  justice  between  the 
parties  without  a  new  reference,  which  is  a  1 
matter  of  jurisdiction  that  this  court  is  not  in- 
292*]  clineJ  to  exercise  except  *when  it  be- 
comes absolutely  necessary  to  prevent  injustice. 
Evidently  such  a  claim  must  depend  very  largely 
upon  the  statutory  provisions  of  the  state,  and 
to  those  the  court  have  not  been  referred.  Un- 
less the  statutes  present  some  insuperable  dif- 
ficulties in  the  way  of  such  a  recovery  no  doubt 
is  entertained  that  the  plaintiff  will  be  entitled 
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to  enforce  that  claim  in  such  form  of  remedy 
as  is  allowed  by  the  local  law.  Whoever  UJces 
and  holds  possession  of  land  to  which  another 
has  a  better  title  is  in  general  liable  to  the  true 
owner  for  all  the  rents  and  profits  which  he  has 
received,  whether  the  owner  recover  the  posses- 
sion of  the  premises  in  an  action  at  law  or  in  a 
suit  in  equity.  Green  v.  Biddle,  8  Wheat.  70; 
Chirao  v.  Reinicker,  11  Wheat.  296 ;  flf.  C.  2  Pet 
617.  Depending,  as  such  a  claim  necessarily 
must,  very  much  upon  the  statutes  of  the  state, 
the  court,  on  the  authority  of  the  case  of  MUea 
V.  Caldwell,  2  Wall.  44,  17  L.  ed.  758,  as  well  as 
for  the  other  reasons  suggested,  deems  it  prop- 
er to  leave  the  part^  to  prosecute  the  claim  as 
he  ma^  be  advised  m  the  tribunals  of  original 
jurisdiction,  as  better  suited  to  investigate  and 
adjudicate  such  a  claim  than  a  court  of  errors. 

iBesides  the  relief  already  described,  the  de- 
cree will  also  direct  that  the  plaintiff  be  put 
in  possession  of  the  premises,  and  for  that  pur- 
pose he  will  be  entitled  to  a  writ  of  possession 
to  be  issued  by  the  clerk  of  this  court. 

Decree  dismissing  the  petition  reversed  and 
the  following  decree  entered: 

John  Magwibe, 
Plff,   in  Err,, 

V, 

Mabt  L.  Tylee 
et  al. 


Supreme  Court  of  the  United 

States,  December  Term,  1872, 

March  17,  1873. 


The  cause  having  heretofore  been  argued  by 
the  counsel  of  the  respective  parties  and  sub- 
mitted to  the  court  for  a  decision  upon  the 
plaintiff's  petition  and  the  answer  of  the  de- 
fendants, and  the  proofs,  exhibits,  documents, 
stipulations,  and  otner  evidence  in  the  cause,  as 
appears  by  the  authenticated  transcript  of  the 
record  annexed  to  and  returned  with  the  writ 
of  error,  and  mature  consideration  having  beea 
had  thereon,  it  is : 

Ordered,  adjudged  and  decreed,  that  so  much 
of  the  decree  *of  the  supreme  court  of  [•293 
the  state  as  dismissed  the  petition  of  the  plain- 
tiff be,  and  the  same  is  hereby,  reversed  with 
costs.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  the  tract  of  four  by  four  arpents 
claimed  by  the  plaintiff  was  confirmed  by  the 
board  of  commissioners  to  Joseph  Brazeau  or 
his  legal  representatives,  and  that  the  said 
tract  of  land  as  meted  and  bounded,  justly  and 
equitably  belongs  to  the  plaintiff,  as  alleged  in 
his  petition,  and  as  shown  by  the  survey  of  the 
8th  of  May,  1862,  and  by  the  patent  of  the  10th 
of  June  following,  duly  executed  and  signed  by 
the  President. 

Wherefore,  this  court  proceeding  to  render 
such  decree  in  the  case  as  the  supreme  court 
of  the  state  should  have  rendered,  it  is  ordered, 
adjudged  and  decreed,  that  the  said  tract  of 
land,  being  the  said  four  by  four  arpents 
claimed  by  the  plaintiff,  and  meted  and  bound- 
ed as  follows,  VIZ. ;  beginning  at  a  point  on  the 
right  bank  of  the  Mississippi  river,  the  north- 
east comer  of  survey  No.  3342,  in  the  name  of 
Esther,  a  free  mulattress,  or  her  legal  repre- 
sentatives, and  the  southeast  corner  of  Louis 
Labeaume's  survey.  No.  3333;  thence  south 
seventy- four  (74)  degrees  thirty  (30)  minutes 
west,  with  the  southern  boundary  of  said  La- 
beaume*s  survey,  and  the  northern  boundary  of 
the  Siiid  Esther  survey,  to  the  northwest  cor- 
ner of  the  said  Esther  survey:  thence  north 
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traty-three  (23)  degrees  west,  seven  hundred 
md  sereniy-six  (776)  feet  eight  (8)  inches,  to 
a  stooe;  thence  north  seventy- four  (74)  de- 
grees thirty  (30)  minutes  east,  seven  hundred 
and  seventy-six  (776)  feet  eight  (8)  inches, 
to  a  point  on  the  right  hank  of  the  Mississippi 
river;  thence  down  and  along  the  right  hank 
of  said  river  to  the  beginning;  be,  and  the  same 
is  hereby  decreed  to  the  plaintiff,  and  all  the 
right,  title  and  interest  of  each  and  everyone 
of  said  defendants,  in  and  to  said  tract  of  land, 
is  hereby  devested  out  of  said  defendants,  and 
meh  of  them,  and  that  the  same  is  vested  in 
and  by  virtue  of  the  patent  passed  to  the  plain- 
tiff; to  have  and  to  hold  to  the  said  plaintiff, 
his  heirs  and  assigns,  the  said  tract  of  land  so 
passed  to  him  and  his  heirs  and  assigns  for- 
ever, being  the  same  which  is  covered  by  the 
survey  No.  3343,  approved  May  8,  1862,  and 
patented  to  Joseph  Brazeau,  10th  June,  in  the 
tame  year,  as  appears  by  the  record. 

And  it  is  furtner  ordered,  adjudged  and  de- 
creed, that  the  plaintiff  recover  the  possession 
of  the  said  tract  of  land  as  herein  meted  and 
bounded,  and  that  a  writ  of  possession  issue 
for  that  purpose  in  the  usual  form,  directed  to 
the  marshal  of  this  court,  duly  executed  by  the 
elcok,  and  under  the  seal  of  tnis  court. 

t04*]  'Dissenting,  Messrs.  Justices  Swayne, 
Btromg  and  BracUey. 

Mr.  Justice  Hunt  did  not  hear  the  argu- 
ment, and  took  no  part  in  the  decision. 

!•]  •P.  Db  CJORDOVA,  Assignee  in  Bankrupt- 
cy of  Zenas  Bartlett,  Appt,, 

V. 

HABY  HOOD,  T.  C.  HOOD,  Exrx.  and  Exr. 
of  H.  M.  Hood,  et  al, 

(See  8.  C  17  Wall.  1-9.) 
Lien  for  purchase  money — enforced  in  equity — 
how  affected  hy  taking  note  or  obligation  of 
vendee — or  by  taking  security—duty  of  in- 
quiry— renewal  of  note — Texas  law, 

1.  A  vendor  of  land,  though  he  has  made  an  ab- 
wlnte  conveyance  by  deed,  and  though  the  consid- 
eration Is  In  the  instrument  expressed  to  be  paid, 
lias  an  eqnltable  Hen  for  the  unpaid  purchase  mon- 
ey, unless  there  has  been  an  express  or  an  implied 
waiver  of  it 

2.  This  lien  will  be  enforced  in  equity  against 
the  vendee  and  all  persons  holding  under  him,  ex- 
cept bona  fide  purchasers  without  notice. 

3.  Such  a  lien  Is  not  aifected  by  the  vendor's 
takingr  the  bond  or  bill,  or  negotiable  promissory 
Bote  or  checlc  of  the  vendee,  or  any  instrument  in- 
volving merely  his  personal  liability,  if  not  pre- 
sented, or  if  unpaid. 

4.  Taking;  a  note  or  a  bond  from  the  vendee  with 
a  sorely  Is  evidence  of  an  intention  to  rely  exclu- 
lAveiy  upon  the  personal  security  taken,  and,  there- 
fore, presumptively,  an  abandonment  or  waiver  of 
a  lien.  But  this  raises  only  a  presumption,  open  to 
rebDttal  by  parol  evidence  that  such  was  not  the 
intention  of  the  parties. 

5.  Wherever  inquiry  is  a  duty,  the  party  bound 
to  make  it  Is  aifected  with  knowledge  of  all  which 
be  would  have  discovered  had  he  performed  the 
duty.  Means  of  Imowledge  with  the  duty  of  using 
them  are,  in  equity,  equivalent  to  knowledge  Itself 

6.  If  a  vendor  of  land  takes  a  note  for  the  price. 
and  subsequently  renews  it,  his  vendor's  lien  will 
sot  be  Invalidated  thereby. 

7.  In  Texas,  an  assignment  of  the  notes  given 
for  purchase  money  carries  with  It  the  vendor's 
Uctt  to  the  assignee. 

8.  In  that  and  in  some  other  states,  the  cred- 


NoTB — Lien  for  purchase  money — see  note   to 
Bay  ley  v.  Greenleaf,  5  L.  ed.  U.  S.  393. 

When  vendor's  lien  exl&ts;  tcairer  and  enforce- 
wtent — see  note,  37  L.  ed.  U.  S.  110. 
17  Waix. 


Itor  may  proceed  In  the  first  Instance  to  enforce 
the  lien  In  equity,  without  having  exhausted  his 
remedy  at  law  a^nst  the  personal  estate  of  tho 
vendee. 

[No.  142.] 

Argued  Mar.  5,  1878.    Decided  Mar.  81,  1878. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  th^  Western  District  of  Tex- 
as. The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  to  foreclose  a  vendor's 
lien  upon  certain  land.  A  decree  having  been 
entered  in  favor  of  the  respondents,  the  own- 
ers of  said  land,  the  complainant  took  an  ap- 
peal to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs,  Conway  Robinson,  W,  G,  Hale, 
P.  Phillips  and  R,  T.  Merrick,  for  appellant: 

A  purchaser,  with  notice,  either  actual  or 
constructive,  that  the  purchase  money  under  a 
prior  deed,  which  is  a  link  in  his  chain  of  ti- 
tle, has  not  been  paid,  takes  the  property  sub- 
ject to  the  vendor's  lien  for  such  unpaid  pur- 
chase money. 

2  Sugd.  Vend.  527;  Story,  Eq.  Jur.  |  396, 
Hughes  v.  Edwards,  9  Wheat.  489;  Champion 
V.  Brown,  6  Johns.  Ch.  398;  Neel  v.  Prickelt,  12 
Tex.  138;  Osbom  v.  Cummings,  4  Tex.  13. 

Where  a  deed  shows  upon  its  face,  as  in  this 
instance,  that  the  property  conveyed  by  it  was 
sold  upon  credit,  tne  record  is  sufficient  notice 
to  a  subsequent  purchaser,  and  should  have  put 
him  upon  mqidry  as  to  the  payment  of  the  pur- 
chase money  and  the  extinguishment  of  the 
vendor's  lien. 

Eldredge  v.  JenkenSy  3  Story,  C.  C.  181; 
Tardy  v.  Morgan,  3  McLane,  358;  Hinde  v. 
Vattier,  1  McLane,  110;  Godfrey  v.  Beardsley, 
2  McLane,  412;  2  Sv^.  Vend.  552,  556,  etc.; 
Hansa/rd  v.  Hardy,  18  Ves.  Jr.  462;  Mc Alpine 
v.  Burnett,  19  Tex.  500;  1  Younge  &  C.  Ex. 
303;  WilUainson  v.  Brown,  15  N.  Y.  354. 

As  time  is  not  of  the  essence  of  a  contract, 
the  fact  that  the  time  has  lapsed  which  was 
limited  in  the  deed  for  the  payment  of  the  pur- 
chase money,  is  no  ground  whereon  to  raise  the 
presumption  of  payment. 

A  vendor  of  land  who  retains  a  lien  thereon 
for  the  purchase  money,  has  a  superior  right 
to  that  of  the  vendees,  and  until  the  payment 
of  the  purchase  monev  they  hold  the  property 
in  subordination  to  the  lien;  and  it  is  imma- 
terial that  the  notes  given  for  the  purchase 
money  have  become  barred  by  limitations. 

Baker  v.  Ramey,  27  Tex.  52;  Dunlap  v. 
Wright,  11  Tex.  597. 

The  assignment  of  the  note  given  for  the  pur- 
chase money  transferred  also  the  vendor's  lien, 
and  the  blank  indorsement  is  sufficient  to  carry 
the  lien,  so  as  to  enable  the  assignee  of  the  note 
to  enforce  the  lien. 

Pinohain  v,  Collard,  13  Tex.  333;  Moore  v. 
Raymond,  15  Tex.  554;  McAlpine  v.  Burnett, 
19  Tex.  497;  Honore  v.  Blakevyell,  6  B.  Mon. 
67 ;  Brumfield  v.  Palmer,  7  Blackf.  227 ;  Pierce 
V.  Gates,  7  Blackf.  162;  Parker  v.  Kelley,  10 
Smedes  &  M.  184;  Roper  v.  McCook,  7  Ala. 
319;  2  Sugd.  Vend.  336. 

A  different  doctrine  has  been  held  in  some 
of  the  stateb,  to  the  effect  that  an  assignment 
of  a  note  given  for  the  purchase  monev  extin- 
guished the  lien;  but  it  is  submitted  that  this 
court  must  necessarily  follow  the  adjudications 
of  the  Texas  tribunals  in  the  case  under  consid- 
eration, 
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7*]  •think  the  evidence  In  this  case  clearly 
shows  that  neither  part^  to  the  deed  under-. 
stood  that  the  vendor  intended  to  take  the 
note  of  Hood,  Sr.,  and  Hood,  Jr.,  as  a  substi- 
tute for  the  lien.  The  only  evidence  we  have 
bearing  directlv  upon  the  subject  is  in  the  tes- 
timony of  Shields.  To  some  extent  he  does  un- 
doubtedly confound  his  own  impressions  with 
what  occurred  when  the  notes  were  given.  But 
we  think  it  uiay  fairly  be  deduced  from  his 
statements  that  there  was  no  intention  then  to 
waive  the  lien,  which  the  law  implied  from  the 
terms  of  the  deed.  He  is  unable  to  state  whv 
the  son's  name  was  signed  in  conjunction  with 
the  father's  but  he  is  positive  tnat  the  addi- 
tional signature  was  simply  a  gratuity  not 
called  for  by  the  contract  nor  altering  it.  He 
states  also  there  never  was  any  question  be- 
tween himself  and  his  vendee  respecting  a  ven- 
dor's lien,  adding,  it  being  considered,  of  course, 
that  his  obligaUon  of  warranty  in  the  deed 
would  only  be  made  perfect  or  complete  upon 
the  payment  of  the  whole  amount  of  the  pur- 
chase money.  And  that  taking  the  notes  as  they 
were  taken  was  not  intended  as  a  waiver  of  a 
vendor's  lien,  or,  at  least,  that  it  was  not  under- 
stood by  the  vendee  to  be  such  a  waiver,  is 
placed  beyond  doubt  by  what  tookplace  after- 
wards, on  the  1st  of  April,  1860.  There  the  re- 
newed note  was  given  tor  a  part  of  the  original 
purchase  money,  and  it  "was  positively  and 
miequivocally  stipulated  and  agreed  by  the  ven- 
dor and  vendee"  that  the  original  lien  was  re- 
tained, that  the  land  should  continue  liable  as 
before.  How  could  this  be,  if  the  lien  had  been 
waived  T  Waiver  is  a  thing  of  intention  as 
well  as  of  action,  and  it  is  impossible  to  be- 
lieve, in  view  of  this  testimony,  there  was  an 
intesiiion  to  give  up  the  security  of  the  land. 
Were  this  a  bill  to  enforce  the  lien  against  the 
lands  in  the  hands  of  H.  M.  Hood,  the  purchas- 
er, it  would  not  be  permitted  to  him  to  assert 
tiu^  the  vendor  had,  from  the  first,  relied  only 
upon  the  personal  security  taken. 

And  Sooggin  and  Hanna,the  purchasers  from 
Hood,  are  m  no  better  position.  They  are  not 
bona  fide  purchasers  without  notice.  As  we 
8*]have  seen,  the  lien  for  the  purchase  •mon- 
ey was  apparent  in  the  line  of  their  title.  The 
deed  from  Shields  to  Hood  informed  them  that 
the  consideration  was  unpaid.  It  imposed  up- 
on them  the  duty  of  inquiring  whether  it  re- 
mained unpaid  when  they  were  about  to  make 
their  purchase.  Mo  Alpine  v.  Burnett,  23  Tex. 
M9.  Wherever  inquiry  is  a  duty,  the  party 
bound  to  make  it  is  affected  with  knowledge  of 
all  which  he  would  have  discovered  had  he 
performed  the  duty.  Means  of  knowledge  with 
the  duty  of  using  them  are,  in  equity,  equiva- 
lent to  knowledge  itself.  Had  inquiry  been 
made  of  the  vendor,  it  would  easily  have  been 
aseertained  that  a  |>ortion  of  the  purchase 
money  remained  unpaid.  Inquiry  of  Hood,  the 
debtor,  if  any  such  inquiry  was  made,  was  an 
idle  ceremony.  The  deed  pointed  to  the  person 
from  whom  purchasers  from  Hood  were  oound 
to  se^  information. 

It  has  been  suggested  in  the  argument  on  be- 
half of  the  appellees,  that  taking  up  the  orig- 
inal note,  and  giving  another  note  for.  an  un- 
paid balance  of  the  first,  may  have  terminated 
the  lien  if  any  existed.  Undoubtedly  no  agree- 
ment made  in  1860,  when  the  new  note  was 
17  Wau- 


given,  created  a  vendor's  Hen  for  its  security. 
But  the  original  lien  was  for  all  the  purchase 
money,  and  for  every  part  of  it  so  long  as  it  re- 
mained unpaid.  It  was  not  merely  security 
for  the  notes  first  given;  it  was  for  the  debt 
of  which  the  notes  were  evidence.  Giving  the 
new  note  was  not  payment  of  the  debt;  it  was 
only  a  change  of  the  evidence  and,  therefore, 
the  fact  that  it  was  given  did  not  affect  the 
lien.  In  Mima  v.  Lockett,  23  Ga.  237,  it  was 
held  that  if  a  vendor  of  land  takes  a  note  for 
the  price,  and  subsequently  renews  it,  adding 
in  the  new  note  a  sum  of  money  due  him  by  the 
vendee  on  a  different  account,  his  vendor's  lien 
will  not  be  invalidated  thereby. 

It  has  been  further  argued  that  even  if 
Shields,  the  vendor,  might  have  enforced  a  lien 
against  the  land  had  he  continued  to  hold  the 
note,  Bartlett,  his  assignee,  cannot.  It  is  con- 
tended that  a  vendor's  lien  is  a  personal  right 
of  the  vendor  himself,  not  assignable,  i&id 
hence  that  the  assignee  of  a  note  given  ibr 
the  purchase  money  cannot  resort  in  equi^ 
*to  the  land  sold.  It  must  be  admitted  that[*9 
such  is  the  doctrine  of  very  many  cases,  per- 
haps of  those  which  have  been  best  considered, 
though  there  are  many  well  reasoned  judgments 
to  the  contrary.  But  we  think,  for  the  pur- 
poses of  the  present  case,  the  law  as  held  by 
the  supreme  court  of  Texas,  must  furnish  the 
rule  of  decision.  And  the  decisions  of  that 
court  appear  to  be  that  an  assi^rrunent  of  the 
notes  given  for  the  purchase  money  carries  with 
it  the  lien  to  the  assignee.  Moore  v.  Raymond, 
16  Tex.  654;  Watt  v.  White,  33  Tex.  425. 

It  has  been  held  that  in  order  to  enforce  a 
vendor's  lien,  the  bill  must  show  that  the  com- 
plainant has  exhausted  his  remedy  at  law 
against  the  personal  estate  of  the  vendee,  or 
must  show  tnat  he  cannot  have  an  adequate 
remedy  at  law.  *  And  this  bill  makes  no  such 
showing.  But  in  Texas,  as  in  some  other  states, 
the  creditor  may  proceed  in  the  first  instance  to 
enforce  the  lien  in  equity.  McAlpine  v.  Bur- 
nett, 19  Tex.  497. 

Upon  the  whole,  then,  we  think  the  circuit 
court  erred  in  dismissing  the  complainant's 
bill.     He  was  entitled  to  a  decree. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  case  is  remitted,  with  instructions  to 
enter adecree  for  the  complainant  against  Scog- 
gin  and  Hanna,  the  appellees  and  defendants 
heioto. 


WILLIAM  W.  GODDARD,  Plff.  in  Err., 

V, 

GEORGE  J.  FOSTER. 
(See  S.  C.  17  Wall.  123-144.) 

Pay  for  services,  when  recoverahle-^vmtten 
instruments,  when  construed  hy  the  court — 
exceptions — interest,  when  recoverable, 

1.  A  plaintiif  is  entitled  to  recover  a  compensa- 
tion for  his  services  rendered  at  the  request  of 
the  defendant.  Where  it  is  the  duty  of  the  defend- 
ant to  pay,  the  law  imputes  to  him  a  promise  to 
fulfill  that  obligation. 

2.  Written  instruments  are  always  to  be  con- 
strued by  the  court,  except  when  they  contain 
technical  words  or  terms  of  art,  or  when  the  in- 
strument is  introduced  in  evideuce  collaterally, 
and  where  its  effect  depends  not  merely  on  the 
construction  and  meaning  of  the  Instrument,  but 


Note. — Conatruction  of  icritten  contracts,  hots 
fat  a  queaiion  for  the  court — see  note  to  Ward  v, 
U.  S.  20  L.  ed.  U.  S.  782 ;  and  note,  4  L.  R.  A.  204. 
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him   from   the  profits  of  such  as  he  d 

To  imply  an  agreement  to  pay  for  sucl 
ices  renoered  under  the  contract,  becau 
contract  itself  provided  no  such  compen 
for  them,  is  virtually  to  set  that  contract 

The  contract  was,  when  made,  very  1 
tageotis  to  plaintilT.    He  could  easily  j 


Plaintiff  must  have  understood  tiiat  hi 
ices  to  The  Irving  on  this  voyage  wer 
dered  in  performance  of  the  agreement  o 
7,  1859;  (lecause,  in  his  former  action  0 
contract,  he  made  these  services  the  f 
of  claim  for  a  share  of  profits  in  the  airi 

Fogter  V.  Goddard,  1  Cliff.  16S;  1  Blac! 
17  L.  ed.  228. 

If  the  notice  of  Feb.  22  is  susceptibi 
construction  limiting  plaintiff's  duUes  to : 
tures  previously  commenced,  it  is  at  least 
ly  capable  of  a  construction  binding  t 
manage  all  defendant's  business  on  the 
of  the  contract;  and  as  plaintiff  might 
avoided  the  ambiguity,  this  latter  constr 
should  be  adopted. 

J/esn-s.  Wm,  M.  Evarta,  and  W.  Q.  C 
for  defendant  in  error: 

The  judgment  In  the  former  suit  b( 
theparties  is  not  a  bar  to  this  action. 

The  vital  question  on  this  point  is,  wi 

3 Kin  the  true  construction  of  the  agreem 
ay  7,  1849,  the  plaintiff  was  required  t 
form  the  services  performed  by  him  ii 
tion  to  the  third  voyage  of  The  Harriet  1 
under  that  agreement. 

If  this  is  not  the  true  construction  o 
agreement,  and  it  did  not  require  him  t 
der  the  service  in  this  voyage,  then  the 
ment  is  no  Imr;  because,  in  that  case,  thi 
ice  rendered  and  for  which  compensatio 
sought  in  this  action  was  not  rendered 
the  agreement  on  which  that  suit  was  br 
and  the  causes  of  action  in  the  two  sui 
wholly  distinct. 

The  former  action  was  on  a  sealed  i 
ment,  and  the  plaintiff  had  his  election 
action  at  law,  in  covenant,  or  a  suit  in 
for  an  account  to  which  the  agreement  ei 

This  action  is  aaaumpiit  upon  a  simpl 
tract  on  a  subseouent  agreement  not 
seal,  or  an  implied  promise,  based  on  at 
rendered  by  the  plaintiff  at  the  request 
defendant.  An  action  of  covenant  wou 
lie  on  such  a  contract;  and  as  there  is  no 
ment  for  an  accounting  or  share  of  the  c 
tt  bill  in  equity  could  not  be  maintained 

This  cause  of  action,  therefore,  eoul 
have  been  joined  with  an  action  in  any  foi 
der  the  agreement  of  May  7,  1849;  bul 
enough  to  say  that  it  need  not  be  joined, 
a  distinct   causeof  action  of  a  different  n 

The  agreement  of  May  7,  18*9,  veiy  c 
by  its  own  terms,  does  not  require  Fos 
lender  Jiny  service  in  any  voyage  to  bi 
menced  after  the  receipt  by  Goddard  o 
ter's  notice  of  withdrawal. 

The  stipulation  in  rfsard  to  the  mode  s 
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feci  of  Buch  notice  by  Poster  is  wholly  iacon- 
listent  with  any  other  intention. 

The  language  is :  '*It  is  understood  that  said 
Foeter  is  to  leave  in  the  hands  of  said  Goddard, 
bearing  interest,  whatever  funds  he  may  have 
less  than  $2,000,  etc.,  and  that  neither  the  said 
»^  Any  portion  of  his  profitb  sliall  be  abstracted 
iintil  he  shall  see  fit  to  withdraw  from  the  pres- 
ent arrangem^it)  which  he  is  at  liberty  to  do 
tt  any  time,  by  giving  said  Goddard  so  much 
Dotioe  that  any  voyage  he  may  have  commenced 
preTious  to  receipt  of  such  advice  shall  receive 
tbe  full  benefit  of  all  of  said  Foster's  services 
to  its  final  accomplishment." 

Now,  the  plain  meaning  of  this  stipulation, 
considered  by  itself,  is,  that  after  the  receipt  of 
the  notice,  Foster  was  required  only  to  com- 
plete the  business  of  voyages  already  com- 
menced. This  is  clearly  the  purpose  the  par- 
ties had,  in  naming  a  future  day  for  the  ter- 
mination of  their  relations  under  the  agree- 
ment. And  on  turning  to  other  parts  of  the 
agreement,  this  view  is  confirmed.  The  agree- 
ment provides  that  Foster's  compensation  shall 
be  one  fourth  part  of  the  net  profits  of  his 
(Goddard's)  business  in  that  trade  that  he  (said 
Foster)  shall  have  conducted  to  completion. 

Taking  thede  two  provisions  of  the  agreement 
together,  there  can  be  no  mistaking  the  intent 
of  the  parties.  Foster  was  allowed  to  withdraw 
on  any  time  at  notice,  subject  only  to  this  reas- 
onable and  necessary  limitation,  that  as  he  is 
to  be  compensated  by  a  share  of  the  profits  of 
vc^ages,  it  shall  be  such  that  he  shall  remain 
long  enough  to  complete  the  business  of  those 
voyages  in  which  he  is  to  be  interested. 

It  is  an  agreement  relating  to  complete  voy- 
ages, both  as  to  service  and  compensation,  and 
not  to  fragments  of  voyages. 

It  may  also  be  fairly  urged  in  support  of  the 
eonstmction  of  the  agreement  now  contended 
for,  that  it  has  the  merit  of  making  the  com- 
pensat]<Mi  stipulated  more  commensurate  with 
the  service  to  be  rendered;  whereas  the  other 
instructicm  leads  to  the  improbable  and  absurd 
result,  that,  while  the  number  of  such  voyages 
which  Foster  was  to  share  in  the  profits  of  was 
fixed,  the  number  of  voyages  he  was  to  conduct 
was  left  wholly  uncertain.  Foster  was  to  do  a 
great  deal  of  work  in  which  he  had  no  interest, 
the  amount  of  which  work  is  dependent  wholly 
on  Goddard*s  own  will;  a  very  unequal,  un- 
usnal,  unmercantile  transaction. 

No  question  is  made  that  up  to  Jan.  1,  1851, 
the  plaintiff  did  raider  service  to  the  defend- 
ant in  regard  to  this  voyage,  of  a  character  sim- 
ilar to  that  rendered  by  him  in  relation  to  pre- 
vious voyages. 

That  this  service  was  exceedingly  valuable, 
the  verdict  is  sulficicnt  proof. 

The  simple  question  is,  whether,  for  that 
service  thus  rendefed,  the  defendant  is  bound 
by  law  to  make  compensation. 

Upon  the  settled  construction  of  the  agree- 
ment of  May  7,  1849,  as  expounded  by  the  for- 
mer decision  of  this  court,  the  plaintiff  was  not 
bound  to  render  these  services  in  regard  to  this 
voyage  under  that  agreement. 

The  plaintiff's  notice  of  withdrawal  was  con- 
tained in  his  letter  of  Feb.  22,  1850,  in  these 
words:  ** After  a  great  deal  of  reflection  cwi  the 
inbject,  I  have  concluded  to  join  the  house  of 
Alsop  i  Co.  on  the  1st  of  January,  1851.  I  will 
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manage  your  busineiss  as  tisual,  until  the  31st 
of  December,  which  will  afford  you  ample  time 
bo  make  your  arrangements  for  sending  some 
one  else,  if  you  be  inclined.  I  advise  your  hav- 
ing an  agent  on  the  coast,  as  frequi^it  sugges- 
tions can  be  made,  of  which  he  can  take  a^ran- 
tage,  when  a  member  of.  a  house  cannot  take 
any  general  responsibility.  If,  however,  you 
should  send  no  one,  your  instruction  shouHd  be 
discretionary.  Most  constituents  send  positive 
orders  and  in  this  respect  you  have  always  held 
an  advantage.  I  shall  always  take  great  in- 
terest in  your  affairs,  and  you  may  depend  ajH 
on  my  assisting  any  agent  you  may  have  here, 
to  the  utmost  of  my  ability-" 

The  defendant  received  this  letter,  and  in 
his  reply  of  April  13,  1850,  he  says:  "I  am  very 
glad  to  learn  your  decision  to  join  the  house,  it 
being  what  I  would  have  advised  for  your  own 
interest." 

Foster,  then,  being  under  no  obligation  what- 
ever, to  assume  the  conduct  or  management, 
under  the  agreement  of  May  7,  1849,  of  any 
voyage  after  that  of  The  Crusader,  then  already 
commenced,  offers,  in  this  letter  communicat- 
ing his  notice  of  withdrawal,  his  further  serv- 
ice to  Goddard  in  these  words :  "I  will  manage 
your  business  as  usual  until  the  31st  of  Decem- 
ber, which  will  afford  you  ample  time  to  make 
your  arrangements  for  sending  some  one  eiae, 
if  you  be  inclined.*' 

As  to  the  voyages  then  commenced,  the  sug- 
gestion as  to  a  new  agent  is  wholly  meaning- 
less. It  was  in  the  contemplation  of  both  par- 
ties, according  to  the  terms  of  the  contract, 
that  these  unfinished  voyages  could  and  would 
be  completed  by  Foster  by  Dec.  31. 

The  purport  and  pertinency  of  this  proposi- 
tion plainly  on  Foster's  part,  and  plainly  on 
Goddard's  part,  were  imaerstood  to  be,  "that 
in  the  interval  before  the  arrival  of  any  new 
agent  to  represent  you,  I  will  perform  the  same 
services  for  the  new  voyages  not  covered  by  the 
contract  of  May  7,  1849,  that  I  have  rendered 
in  the  voyages  covered  by  the  contract,  and 
that  your  new  agent  would  perform  were  he 
here.'^ 

Goddard  immediately  availed  himself  of  Fos- 
ter's proposition  to  perform  the  service  of 
agent  in  respebt  of  a  new  voyage  and  before  a 
new  agent  could  arrive.  He  &layed  sending 
out  a  new  agent,  and  loaded  and  dispatched  The 
Ining  to  the  coast,  and  the  further  oorrespond- 
ence  shows  conclusively  that  she  was  dis- 
patched and  sent  out  by  Foster,  as  Goddard's 
agent,  under  and  in  pursuance  of  this  offer  by 
Foster,  to  act  in  relation  to  further  voyages  in 
that  capacity. 

Aug.  19  his  letter  of  instructions  to  the  cap- 
tain of  The  Irving  distinctly  names  Foster  as 
his  agent  in  the  matter  of  this  voyage.  The 
direction  to  the  captain  to  report  to  Alsop  & 
Co.  in  the  absence  of  Foster  was  but  a  proper 
caution  to  provide  for  the  possible  contingency 
of  Foster's  death  or  temporary  absence. 

To  the  same  effect  is  the  bill  of  lading  to  the 
cargo,  naming  Foster  as  the  consignee. 

This  correspondence  fully  justifies  the  in- 
struction tliat  there  was  an  agreement  between 
tlie  parties  under  which  these  services  were  to 
be  paid  for.  As  this  appears  upon  the  face  of 
the  correspondence  and  upon  the  admitted  acts 
of  the  parties^  there  was  no  occasion  to  submit 
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the  question  to  the  jury.  It  was  a  question  for 
the  court,  lliere  was  no  dispute  as  to  the  facts. 

In  Hutchinson  v.  liowker,  5  Mees.  &  W.  636, 
where  the  question  was,  whether  there  was  a 
contract  between  two  parties  to  be  deduced  by 
correspondence,  the  question  being  whether  the 
proposal  by  the  letter  of  one  party  was  accept- 
ed by  the  reply  of  the  other,  Parke,  B.,  said: 
"The  law  I  take  to  be  this :  that  it  is  the  duty 
of  the  court-  to  construe  all  written  instru- 
ments; if  there  are  peculiar  expressions  used 
in  it,  which  have,  in  particular  places  or  trades, 
a  known  meaning  atteched  to  them,  it  is  for  the 
jury  to  say  what  the  meaning  of  these  expres- 
sions was,  but  for  the  court  to  decide  what  the 
meaning  of  the  contract  was.  It  was  right, 
therefore,  to  leave  it  to  the  jury  to  say  wheSier 
there  was  a  peculiar  meaning  attached  to  the 
word  'find'  in. the  com  market;  and  the  party 
having  found  what  that  was,  the  question 
whether  there  was  a  complete  acceptance  of  the 
written  documents,  is  a  question  for  the  judge." 

In  Morriil  v.  Freth,  3  Mees.  &  W.  402,  it  was 
held,  overruling  Lloyd  v.  Maund,  2  T.  R.  760, 
that  the  construction  of  an  ambiguous  letter  of 
the  defendant,  relied  on  as  an  acknowledgment 
to  take  a  debt  out  of  the  statute  of  limita- 
tions, was  for  the  court  and  not  for  the  jury. 

In  Begg  v.  Forbes,  30  Eng.  L.  &  E.  508,  the 
question  whether  a  contract  was  made  between 
the  parties  by  a  long  correspondence  was  held 
to  be  a  question  for  tlie  court  exclusively.  Jer- 
vis,  Ch.  J.,  said:  "Surely  the  construction  of 
written  documents  is  for  the  judge,  whether 
many  or  few  in  number.'* 

It  i§  only  where  the  contract  rests  partly  in 
the  correspondence  and  partly  in  oral  communi- 
cation, that  the  question  whether  there  is  a 
contract  is  a  question  for  the  jury.  Bolokoto  v. 
Heijmour,  17  C.  B.  (N.  S.)  107. 

In  the  construction  of  written  documents,  it 
is  the  right  and  duty  of  the  court  to  construe 
them  by  the  aid  of  surrounding  circumstances, 
admitted  or  approved,  and  especially  to  look  at 
the  existing  relations  between  the  parties. 

Blossom  V.  Grt^n,  13  N.  Y.  569;  Bell  v. 
Bruen,  1  How.  169,  183;  0*NeiU  v.  James,  43 
N.  Y.  84,  92. 

The  disposition  of  the  question,  theref(»'e, 
was  properly  assumed  by  the  court. 

And  if  the  defendant  desired  to  prosecute  the 
presentation  of  any  fact,  as  disputed,  to  the 
finding  of  the  jury,  he  should  have  asked  such 
instruction  and  submission  to  the  jury  respect- 
ing the  same,  as  he  thought  the  law  would  jus- 
tify. 

O'Neill  V.  James,  supra. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Compensation  for  services  rendered  by  the 
plaintiff,  as  agent  for  the  defendant  in  conduct- 
ing a  certain  commercial  adventure  at  his  re- 
quest and  for  his  benefit,  is  claimed  by 
133  ♦]  •the  plaintiff  in  the  present  suit,  which 
is  an  action  of  assumpsit  for  the  value  of  the 
services  rendered. 

Prior  services  of  like  kind,  in  transactions  of 
a  similar  character,  had  been  rendered  by  the 
plaintiff  for  the  same  defendant,  to  which, 
though  not  embraced  in  this  suit,  and  to  the 
litigation  which  ^rew  out  of  the  same,  it  be- 
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comes  necessary  to  advert  in  order  to  a  dear 
understanding  of  the  present  controversy. 

Those  prior  transactions  had  their  origin  in 
two  written  agreements  between  the  parties.  By 
the  first  agreement,  dated  June  24,  1843,  the 
plaintiff  engaged  among  other  things,  to  pro- 
ceed at  once  to  Valparaiso,  and  there  to  remain 
for  the  term  of  five  years,  and  to  devote  him- 
self, for  the  whole  time,  exclusively  to  the 
business  of  the  other  party,  such  as  the  sale  and 
purchase  of  cargoes,  collecting  freight  moneys, 
procuring  return  freights,  eliciting  orders  for 
the  purchase  and  shipment  of  go(^s,  effecting 
the  sale  of  vessels,  and  collecting  and  forward- 
ing all  such  information  as  he  could  obtain  re- 
specting the  trade.  In  consideration  of  which 
the  de^ndant  engaged  that  he,  the  plaintiff, 
shall,  at  the  expiration  of  five  years,  be  entitled 
to  one  tenth  of  the  net  profits  of  his  business  in 
that  trade,  subject  to  certain  deductions  for  in- 
terest, cost  and  expenses,  as  therein  specified. 
Under  that  agreement  the  plaintiff  proceeded  to 
Valparaiso,  where  he  continued  to  reside  during 
the  period  prescribed,  and  well  and  truly  per- 
formed all  things  required  in  the  agreement. 
Having  performed  the  agreement,  the  plaintiff 
returned  to  Boston,  where  the  defendaoit  re- 
sided, and  on  the  7th  of  May,  1849,  they  entered 
into  the  second  agreement,  in  which  the  plain- 
tiff engaged  to  proceed  at  once  to  Uie  west  coast 
of  South  America,  ai^d  to  devote  his  whole  time 
in  those  parts,  as  also  in  Mexico  and  Califor- 
nia, exclusively  to  the  management  of  the  busi- 
ness of  the  defendant  in  those  countries,  such  as 
the  sale  and  purchase  of  merchandise,  or  any 
other  property,  collecting  freight  moneys,  pro- 
curing freights  and  consignments  of  goods, 
eliciting  orders  for  the  purchase  and  shipmoit 
of  property,  investing  money,  drawing  and  ne- 
gotiating bills  of  exchange,  and  *for-  [*134 
warding  all  such  information  as  he  could  ob- 
tain respecting  the  trade.  In  consideration  of 
which  the  defendant  engaged  that  he,  the  plain- 
tiff, *'8hall,  on  his  return,  be  entitled  to  one 
fourth  of  the  net  orofits  of  his  business  in  that 
trade,  that  he  (the  plaintiff)  shall  have  con- 
ducted to  completion,"  subject  to  certain  deduc- 
tions for  interest,  and  all  costs  and  expenses  in- 
curred, both  at  home  and  abroad,  in  prosecuting 
the  business,  including  port  charges  and  the  ex- 
pense of  sailing  and  keeping  in  repair  the  ves- 
sels employed,  the  defendant  having  the  right 
to  purchase,  charter,  freight,  and  sell  the  ves- 
sels designed  for  the  trade  at  his  option,  charg- 
ing or  crediting  in  the  general  account  the  prof- 
it or  loss  in  every  such  transaction.  What 
funds  the  plaintiff  had,  less  $2,000,  he  engaged 
to  leave  in  the  hands  of  the  defendant,  which  ha 
agreed  not  to  abstract,  nor  any  portion  of  the 
profits,  "until  he  shall  see  fit  to  withdraw  fnxn 
the  present  arrangement,  which  he  is  at  liberty 
to  do  at  any  time  by  giving  the  defendant  so 
much  notice  that  any  voyage  he  may  have  com- 
menced, previous  to  the  receipt  of  such  advice, 
shall  receive  the  full  benefit  of  all  of  the  plain- 
tiff's service  to  ite  final  accomplishment,  and 
not  otherwise."  Pursuant  to  the  agreement  the 

Slain  tiff  proceeded  without  delay  to  the  place 
esignated  and  conducted  the  described  busmess 
until  the  22d  of  February  of  the  next  year,  when 
he  gave  the  required  notice  to  take  effect  at  the 
close  of  the  year;  and  that  on  the  Ist  of  Janu- 
ary of  the  succeeding  year  he  should  join  the 
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hiNise  of  Alsop  i.  Co.;  and  h6  asked  for  an  ac- 
coumt.  On  the  13th  of  April  of  the  same  year, 
the  defendant  acknowledged  the  receipt  of  the 
letter  written  by  the  plaintiff,  giving  the  re- 
quired notice,  approving  the  decision  the  plain- 
tff  had  made  to  join  that  house,  and  promised 
to  comply  with  his  request  "as  speedily  as  pos- 
sible.' 

Briefly  described,  the  general  mode  of*  con- 
ducting the  business  under  each  agreement  was 
by  adventures  and  shipments  of  goods,  pro- 
cured at  Boston  by  the  aef endant  and  consigned 
to  the  plaintiff,  by  whom  the  merchandise  was 
sold  and  the  proceeds  invested  in  other  mer- 
135*]  chandise  which  *was  consigned  to  the 
defendant,  who  sold  the  returned  cargoes,  and 
he  kept  the  books  and  vouchers,  showing  the 
exact  profit  or  lo»s  on  each  adventure. 

Large  profits  were  earned  in  the  business, 
and  at  tt^  expiration  of  the  period  limited  for 
the  continuance  of  the  agreement,  a  large  sum 
was  due  to  the  plaintiff  in  the  hands  of  the  de- 
fiant, where  it  had  been  allowed  to  remain 
without  his  rendering  any  account.  Repeated 
requests  for  an  account  having  failed  to  secure 
one,  Uie  present  plaintiff,  on  the  first  day  of 
May,  1857,  instituted  a  suit  in  equity  in  the  cir- 
cuit court  for  the  district  of  Massachusetts,  and 
the  cause  having  proceeded  to  final  hearing,  and 
the  court  having  entered  a  decretal  order  in  fa- 
vor of  the  plaintiff,  sent  the  cause  to  a  master 
to  ascertain  what  the  plaintiff  was  entitled  to 
recover.  He  made  a  report  in  which  he  allowed, 
among  other  matters,  the  claim  embraced  in 
the  present  suit. 

Ten  exceptions  were  filed  by  the  present  de- 
fendant to  that  report,  but  it  will  not  be  neces- 
sary to  refer  to  any  one  of  them,  except  the 
tenth,  which  is  substantially  as  follows:  for 
that  the  said  master  has  allowed  the  complain- 
ant one  fourth  of  the  profits  made  by  the  re- 
spondent in  the  use  and  employment  of  a  vessel 
called  The  Harriet  Irving  and  her  cargo  during 
her  third  voyage,  which  was  not  sought  to  be 
recovered  by  tl^  comphainant  in  his  original  or 
amended  bill,  nor  was  the  vessel  or  cargo  or  the 
profits  resulting  therefrom  during  the  said  voy- 
age embraced  in  the  said  second  agreement, 
nor  in  any  contract  or  agreement  made  by  the 
respondent  with  the  complainant,  but  were 
solely  and  exclusively  at  tne  profit  and  loss  of 
the  respondent. 

Two  of  the  objections  taken  to  the  finding  of 
the  master  in  respect  to  that  voyage,  as  ex- 
pressed in  that  exception,  were  sustained  by 
the  circuit  court:  ( 1 )  That  the  voyage  was  not 
within  the  written  agreement,  as  it  was  not 
oommenoed  when  the  plaintiff  gave  the  notice 
ol  his  intenticHi  to  withdraw  from  the  arrange- 
ment, nor  when  the  defendant,  on  the  13th  of 
April  following,  acknowledged  the  receipt  of 
the  notice  and  expressed  his  approval  of  the 
step  taken  by  the  plaintiff.  (2)  That  the  proofs 
136*]  were  not  sufiicient  to  *  warrant  the  con- 
elusion  that  the  parties  ever  agreed  that  this 
voyage  should  be  settled  and  adjusted  'v^ithin 
the  principles  of  the  written  agreement;  and 
if  they  dia  so  agree,  that  there  was  no  proper 
allegation  in  the  bill  to  support  such  a  decree. 

Governed  by  those  views  the  circuit  court 
sustained  the  exception  to  the  report  allowing 
the  claim,  and  on  appeal  to  this  court  the  de- 
cree of  the  circuit  court  sustaining  the  same 
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was  affirmed.  Foster  v.  Goddard,  1  Cliff.  158, 
183,  1  Black,  606-514,  17  L.  ed.  228-230. 

Payment  of  the  claim  being  refused,  the 
plamtiff,  on  the  14th  of  Aligns t,  1862,  insti- 
tuted the  present  suit  in  the  court  of  common 
pleas  for  the  city  and  county  of  New  York, 
where  he  resides,  to  recover  compensation  for 
his  services  rendered  in  respect  to  that  voyage, 
and  the  defendant,  being  a  citizen  of  the  state 
of  Massachusetts,  removed  the  cause  into  the 
circuit  coui-t  for  the  first  named  district.  By 
the  record  it  appears  that  the  dedaraticm  con- 
tained a  count  on  a  special  agreement  to  pay 
one  fourth  of  the  profiits  earned  by  the  ship  on 
the  voyage  not  adjusted  in  the  prior  suit,  but  it 
will  not  be  necessary  to  remark  upon  that  count, 
as  the  court  ruled  and  instructed  the  jury  that 
the  plaintiff  could  not  recover  under  that  count 
nor  for  any  part  of  the  profits  of  the  voyage. 
Apart  from  that,  the  cteclaration  also  con- 
tained four  other  counts,  of  which  the  second 
and  third  alleged  a  promise  to  pay  a  reasonable 
compensation  for  the  services  rendered,  and  the 
fourth  and  fifth  were  the  common  counts  (^ 
indebitatus  assumpsit,  and  quantum  meruit. 
Service  was  made  and  the  defendant  appeared 
and  pleaded  the  general  issue,  and  gave  notice 
that  he  would  give  evidence  of  a  former  re- 
covery by  the  plaintiff  against  the  defendant  in 
the  said  suit  in  equity  in  the  circuit  court, 
founded  upon  the  written  agreement,  and  that 
the  services  of  the  plaintiff,  if  any,  as  claimed 
in  the  suit,  were  rendered  under  the  same 
agreement.  He  also  gave  notice  that  he  would 
give  evidence  to  prove  that  the  alleged  causes 
of  action  did  not  accrue  within  six  years  next 
before  the  commencement  of  the  action.  Tes- 
timony *was  introduced  on  both  sides,  [♦137 
and  the  jury,  under  the  instructions  of  the 
court  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $29,407 .37,  and  the  defendant 
excepted  and  removed  the  cause  into  this  court. 
Exceptions  were  taken  by  the  defendant  both  to 
the  rulings  of  the  court  in  admitting  and  reject- 
ing evidence,  and  to  the  refusal  of  the  court  to 
instruct  the  jury  as  requested  by  the  defendant, 
and  to  the  instructions  which  the  court  gave  to 
the  jury  at  the  request  of  the  plaintiff.  Pur- 
suant to  the  notice  given  by  the  defendant,  he 
offered  in  evidence  the  record  in  the  equity  suit 
ns  a  bar  to  the  pending  action,  but  the  court 
rejected  the  evidence  and  the  defendant  except- 
ed. He  also  offered  the  same  record  in  evidence 
as  a  bar  to  all  claim  in  the  action  for  services 
rendered  for  the  defendant  before  the  close  of 
the  year  in  which  he  gave  the  notice  of  his  with- 
drawal from  the  second  written  agreement,  but 
the  court  rejected  the  evidence  as  inadmissible 
even  for  that  purpose,  and  the  defendant  ex- 
cepted to  the  ruling.  Evidence  was  offered  by 
the  plaintiff,  of  the  value  of  his  services,  to 
which  the  defendant  objected,  insisting  that  the 
services  of  the  plaintiff  in  respect  to  that  voy- 
age, if  any,  were  rendered  under  the  written 
agreement,  but  the  court  ruled  that  the  serv- 
ices shown  were  outside  of  that  agreement,  and 
admitted  the  evidence,  to  which  the  defendant 
excepted. 

Evidently  these  three  rulings  depend  upon 
the  same  considerations,  and  they  present  one 
of  the  most  important  questions  involved  in  the 
bill  of  exceptions.  Valuable  services  were  ren- 
dered by  the  plaintiff  in  relation  to  Umt  ad- 
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venture.  Conceding  that,  still  it  would  follow, 
if,  by  the  true  construction  of  the  instrument, 
he  was  required  to  perform  the  services  under 
that  agreement,  that  the  record  of  the  former 
suit  between  the  parties  is  a  bar  to  the  presoit 
action.  Botli  parties  admit  that  proposition,  but 
if  the  written  agreement  by  its  true  construc- 
tion did  not  require  him  to  render  the  services 
in  question,  then  the  record  of  the  former  suit 
is  no  bar,  because  in  that  view  of  the  case  the 
138*]  •services  rendered  and  for  which  com- 
pensaticm  is  sought  in  the  present  action  were 
not  in  issue  in  the  prior  litigation,  as  the  causes 
of  action  in  the  two  suits  are  wholly  distinct. 

Enough  has  already  been  remarked  to  show 
that  the  defendant  himself  was  of  the  opinion 
in  the  former  suit  that  the  services  were  not 
rendered  under  the  written  agreement^  and  that 
the  circuit  court  came  to  the  same  conclusion, 
which  was  in  all  things  affirmed  by  this  court. 
Much  discussion  of  the  question,  therefore, 
would  seem  to  be  unnecessary,  as  the  better 
opinion  is  that  the  question  is  conclusively  set- 
tled by  the  decree  in  the  last-named  case.  Sup- 
pose, however,  the  question  is  an  open  one  and 
is  unaffected  by  those  decisions,  still  the  court 
is  of  the  opinion  that  the  view  taken  by  the  de- 
fendant in  his  exception  to  the  master^s  report 
in  the  former  suit  is  correct. 

By  the  terms  of  the  written  agreement  it  is 
very  clear  that  the  plaintiff  was  not  required 
to  render  any  service  in  any  voyage  to  be  com- 
menced after  the  receipt  by  the  defendant  of 
the  notice  of  the  plaintiff  withdrawing  from  the 
arrangement,  as  more  fully  appears  from  the 
mode  prescribed  of  giving  the  notice,  and  its  ef- 
fect as  stipulated  in  the  instrument.  Such 
funds  as  the  plaintiff  had,  less  $2,000,  he  was 
to  leave  in  the  hands  of  the  defendant,  and  the 
stipulation  was  that  he  should  not  abstract 
those  funds,  nor  any  portion  of  his  profits,  un- 
til he  should  see  fit  to  witlidraw  from  the  ar- 
rangement, which  he  was  at  liberty  to  do  at  any 
time  by  giving  the  defendant  so  much  notice 
that  any  voyage  "he  may  have  commenced,  pre- 
vious to  the  receipt  of  such  advice,  shall  re- 
ceive the  full  benefit  of  all  the  plaintiff's  ser- 
vices to  its  final  accomplishment."  Voyages 
commenced  before  the  notice  of  withdrawal  was 
given  were  within  the  agreement,  whether  the 
vessels  had  arrived  at  their  port  of  destination 
or  not,  but  the  plaintiff  was  not  required  to  ren- 
der any  service  under  that  agreement  in  rela- 
tion to  voyages  projected  subsequently,  as  he 
was  to  have  no  interest  in  such  adventures,  not 
being  entitled  to  anv  part  of  the  profits  nor 
compelled  to  share  m  the  loss.  One  fourth  of 
the  profits  of  the  business  ''conducted  tocomple- 
139*]  tion"  belonged  to  the  *plaintiff,  and  in 
respect  to  all  such  voyages  he  was  liable,  "to 
the  full  extent  of  his  interest  and  means,  for 
all  the  losses  that  may  be  made  in  the  business, 
as  also  for  all  the  risks  and  casualties  attend- 
ant thereon." 

Taking  these  two  provisions  of  the  agreement 
toi^ther,  it  is  quite  clear  that  the  former  de- 
cisions in  the  equity  suit  were  correct,  as  they 
show  that  the  plaintiff  was  allowed  to  with- 
draw at  any  time,  on  giving  the  required  notice, 
subjett  to  this  reasonable  and  necessary  limita- 
tion; that  as  he  was  to  be  compensated  by  a 
share  in  the  profits  of  the  adventures  the  re- 
quired notice  should  be  such  that  he  would  re- 
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main  long  enough  to  complete  the  business  in 
every  voyage  from  which  his  compensation  was 
to  come.  Where  profits  were  made  in  a  voyage, 
conducted  to  completion,  he  was  entitled  to  one 
fourth  of  the  profits,  but  if  the  voyage  resulted 
in  a  loss,  he  was  liable  to  the  full  cedent  of  his 
interest  and  means  for  his  proportion  of  the 
same,  showing  very  plainly  that  his  agency  un- 
der the  written  agreement  was  limitS  to  voy- 
ages commenced  l^ore  the  notice  was  given,  as 
no  one,  it  is  presumed,  will  contend  ths^  he  was 
required  to  render  services  without  comp^isa- 
tion,  and  to  be  liable  for  a  share  of  the  loss  in 
an  adventure  in  which  he  had  no  interest. 

Opposed  to  i^is  view  is  the  suggestion  that 
the  plaintiff  agreed  to  devote  his  whole  time  to 
the  business,  but  the  court  is  of  the  opinion 
that  the  word  "business,"  as  used  in  that  con- 
nection, must  be  limited  to  the  period  of  the 
full  employment  of  the  plaintiff  before  the  no- 
tice of  withdrawal  was  given,  as  his  undertak- 
ing subsequent  to  that  notice  was  merely  to 
conduct  the  business,  meaning  the  business  of 
the  voyages  previously  commenced,  to  comple- 
tion, or  as  expressed  in  the  phrase  describing 
the  character  of  the  notice  to  be  given,  that  he 
shall  give  "so  much  notice  that  any  voyage  he, 
the  defendant  may  have  commencea  previous  to 
the  receipt  of  such  advice,  shall  receive  the  full 
benefit  of  all  the  plaintiff's  ser>ice8  to  its  final 
accomplishment." 

Viewed  in  the  liffht  of  these  suggestions,  it  is 
plain,  we  think,  that  the  word  "business,"  as 
used  in  the  first  clause  of  *the  agree-  [*140 
inent,  was  not  intended  to  have  any  larger  or 
different  meaning  from  the  other  parts  of  the 
instrument  which  describe,  in  detail,  the  nature 
of  the  services  he  was  required  to  perform.  Suf- 
ficient has  been  remarked  to  show  that  the  ex- 
ceptions imder  consideration  must  be  overruled. 

Instructions  were  also  given  by  the  court  to 
the  jury  in  respect  to  the  right  of  the  plaintiff 
to  recover  upon  the  other  counts,  to  many  of 
which  the  de^ndant  also  excepted,  lliose 
deemed  material  to  be  noticed  in  this  connec- 
tion are  in  substance  and  effect  as  follows :  ( 1 ) 
That  the  plaintiff  could  not  recover  under  the 
first  count  of  the  declaration,  nor  any  part  of 
the  profits  of  the  voyage.  (2)  That  he  might 
recover  reasonable  compensation  imder  the 
other  counts  for  such  services  as  he  rendered,  if 
he  satisfied  the  jury  by  the  evidence  in  the  case 
that  ho  was  employed  by  the  d^endant  to  per- 
form service  in  respect  to  that  voyage,  by  an 
agreement  distinct  and  independent  of  the  said 
written  agreement,  and  that  the  jury,  if  they 
find  for  the  plaintiff,  should  allow  interest  up- 
on the  amount  at  the  rate  of  seven  per  cent, 
from  the  commencement  of  the  suit.  (3)  that 
the  evidence  of  the  agreement,  consisting  of 
correspondence  between  the  parties,  the  ques- 
tion whether  it  amounts  to  an  agreement  or 
not  is  a  question  of  law,  and  that  the  court  in- 
structed the  jury  that  there  was  an  agreement 
between  the  parties  for  the  performance  by  the 
plaintiff  of  such  services  as  he  rendered  in  re- 
spect to  the  voyage ^in  question,  to  be  compen- 
sated for  at  such  rates  as  those  services  reason- 
ably deserved. 

Before  examining  the  instructions,  some  brief 
reference  must  be  made  to  the  evidence.  In  the 
letter  giving  notice  of  his  intention  to  withdraw 
from  the  arrangement,  the  plaintiff  stated  that 
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he  would  manage  the  business  of  the  defendant 
until  the  close  of  the  same  year,  and  it  appears 
that  the  defendant  subsequently  loaded  and  dis- 
patched the  ship,  whose  third  voyage  is  in 
question,  consigning  her  to  the  plaintiff.  She 
left  Boston  on  the  21st  of  August,  arrived  at 
Valparaiso  en  the  8th  of  December,  and  sailed 
thence  on  the  27th  of  the  same  month  for  Go- 
141*^]  quimbo,  *and  other  points  cm  the  coast 
to  complete  her  cargo,  and  tnence  returned  to 
Boston,  her  jport  of  ultimate  destination. 

From  the  inception  of  the  voyage,  the  defend- 
ant advised  the  plaintiff  by  letter  of  his  inten- 
tions in  respect  to  her  outward  and  return  car- 
goes, and  instructed  him  fully  as  to  what  he, 
the  plaintiff,  should  do  on  the  coast  in  relation 
to  the  adventure.  He  consigned  the  cargo  to 
the  plaintiff,  or,  in  his  absence,  to  Alsop  a  Co. 
as  appears  by  the  bill  of  lading,  and  when  the 
ship  sailed  he  instructed  the  master  to  proceed 
with  all  possible  dispatch  direct  to  Valparaiso, 
informing  him  that  the  plaintiff,  as  his  agent, 
or,  in  his  absence,  the  firm  named  in  the  bill  of 
lading,  would  dispose  of  the  outward  cargo, 
provide  for  the  wants  of  the  ship,  and  direct  his 
further  movements. 

Suifice  it  to  say  the  plaintiff  concluded  the 
whole  business  of  the  voyage  in  the  same  man- 
ner as  he  had  conducted  the  business  of  previ- 
ous voyages — that  is,  he  prepcured  and  forward- 
ed to  Uie  defendant,  a  memorandum  for  a  cargo 
suitable  to  be  sent  to  that  market,  purchased, 
and  had  in  readiness  for  the  ship  her  return 
cargo,  and  dispatched  her  from  the  coast  and 
directed  the  sale  of  her  outward  cargo,  and  was 
in  constant  correspondence  with  the  defendant 
in  relaticm  to  the  adventure  from  its  inception 
to  its  final  consummation. 

Error  is  assigned  as  to  the  s^ond  and  third 
instmctions. 

1.  Argument  to  show  that  the  second  is  cor- 
rect is  hardly  necessary,  as  it  is  quite  clear  that 
the  plaintiff  is  entitled  to  recover  a  compensa- 
tion for  his  services,  if  he  proved  that  the  serv- 
ices were  rendered  at  the  request  of  the  defend- 
ant under  some  agreement  wholly  distinct  from 
the  written  agreement  embraced  in  the  prior 
litigation.  Indebitatus  ctssumpsit  is  founded 
upon  what  the  law  terms  an  implied  promise  on 
the  part  of  the  defendant  to  pay  what  in  good 
ooDsdenoe  he  is  bound  to  pay  to  the  plaintiff; 
consequently,  where  the  case  shows  that  it  is 
the  duty  of  the  defendant  to  pay,  the  law  im- 
putes to  him  a  promise  to  fulfill  that  obligation. 
Curtis  V.  Fiedler,  2  Black,  478,  17  L.  ed.  276. 
142*^]  *2.  Next  error  ajssigned  is  that  the 
court  erred  in  charging  the  jury  that  the  cor- 
respondence showed  an  agreement  between  the 
parties  distinct  from  the  prior  written  agree- 
ment which  was  litigated  in  the  equity  suit, 
but  the  court  is  of  the  opinion  that  the  charge 
was  correct,  as  it  is  well  settled  law  that  writ- 
ten instruments  are  alwavs  to  be  construed  by 
the  court,  except  when  tiiey  contain  technical 
words,  or  terms  of  art,  or  when  the  instrument 
is  introduced  in  evidence  collaterally,  and 
where  its  effect  depends  nt>t  merely  on  tne  con- 
struction and  meaning  of  the  instrument,  but 
upon  extrinsic  facts  and  circumstances,  in 
which  case  the  inference  to  be  drawn  from  it 
must  be  left  to  the  jury.  Levy  v.  Oadshy,  3 
Crandi,  186 ;  Bliven  v.  Screw  Co.  23  How.  432, 
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Barreda  v.  Silslee,  21  How.  168,  16  L.  ed.  93. 
Where  the  question  was  whether  there  was  a 
contract  between  two  parties  to  be  deduced 
from  correspondence,  Parke,  Baron,  said:  "The 
law  I  take  to  be  this :  that  it  is  the  duty  of  the 
court  to  construe  all  written  instruments.  If 
there  are  peculiar  expressions  used  in  the  in- 
strument, which  have,  in  particular  places  or 
trades,  a  known  meaning  attached  to  them,  it  is 
for  the  jury  to  say  what  is  the  meaning  of  those 
expressions,  but  it  is  for  the  court  to  decide 
what  is  the  meaning  of  the  contract."  Contracts 
are  frequently  made  by  correspondence  between 
the  parties,  and  in  such  a  state  of  the  evidence 
it  was  held,  in  the  case  of  Begg  v.  Forbes,  30 
Eng.  L.  E.  508,  that  the  question  was  exclusive- 
ly for  the  court ;  Jervis,  Ch.  J.,  remarking.  Sure- 
ly the  construction  of  written  documents  is  for 
the  judge,  whether  many  or  few  in  number.  Ex- 
ceptional cases  arise  where  the  contract  rests 
partly  in  the  correspondence  and  partly  in 
oral  communications,  in  which  it  is  held 
that  the  question  whether  of  not  there  is  a  con- 
tract is  a  question  for  the  jury.  Bolckow  v.  Sey* 
mour,  17  C.  B.  (N.  S.)  107;  Barreda  y^Silsbee, 
supra.  Courts  of  justice,  however,  are  not 
denied  the  same  light  and  information  the  par- 
ties enjoyed  when  the  contract  was  executed, 
but  they  may  acquaint  themselves  with  the  per- 
sons and  circumstances  that  are  the  subjects 
of  •the  statements  in  the  written  agree-  [•143 
ment,  and  are  entitled  to  place  themselves  in 
the  same  situation  as  the  parties  who  made  the 
contract,  so  as  to  view  the  drcumstances  as 
they  viewed  them,  and  so  to  judge  of  the  mean- 
ing of  the  words  and  of  the  correct  application 
of  the  language  to  the  things  dcscribea.  Shore 
V.  Wilson,  9  CI.  &  Fin.  569;  Add.  Cont.  846; 
Blossom  V.  Griffin,  13  N.  Y.  560;  0*Neill  ▼. 
James,  43  N.  Y.  84-92. 

Proof  of  service  at  the  request  of  the  defend- 
ant was  full  and  uncontradicted,  and  the  cir- 
cuit court  instructed  the  jury  that  the  plaintiff 
was  "entitled  to  recover  in  the  case  such  siun 
as  the  reasonable  quantum  meruit  value  of  his 
services,  upon  the  evidence,  you  may  regard  to 
be  proper;"  adding  that  the  instruction  "in- 
cludes a  consideration  by  you  of  what  his  serv- 
ices were,  the  entire  scope  of  the  trade,  and  his 
qualifications  for  those  services  at  the  time  he 
rendered  the  isame,  in  reference"  to  that  voyage, 
and  the  consideration  of  how  much  those  serv- 
ices were  in  bulk  or  in  value  before  the  close  of 
the  year,  and  the  consideration  of  his  services 
after  that  date,  and  whether  they  are  to  be  di- 
minished after  by  any  payment  or  allowance 
which  ought  to  be  charged  against  the  plaintiff 
on  account  of  any  compensation  he  may  have 
received  as  a  member  of  the  firm  to  which  he 
belonged;  and  stating,  in  conclusion,  to  the  ef- 
fect that  the  court  left  the  whole  case  to  the 
jury  as  a  question  of  fact  for  their  determina- 
tion. 

Most  of  the  other  exceptions  to  the  charge  of 
the  court  are  shown  to  be  without  merit,  by 
that  instruction,  which  submitted  the  whole 
evidence  to  the  jury. 

Beyond  all  question  the  plaintiff  was  entitled 
to  interest  from  the  commencement. of  the  suit, 
and  it  is  not  perceived  that  there  is  any  error 
in  the  rule  prescribed  as  to  the  rate,  as  it  is  the 
rule  of  the  lew  fori,  especially  as  no  rate  is 
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fixed  in  the  contract  and  no  place  designated 
for  its  performance. 

Separate  examination  of  the  numerous  other 
exceptions  as  to  the  ruling  of  the  court,  in  ad- 
mitting and  rejecting  evidence,  will  not  be  at- 
144*  ]  tempted,  as  none  of  them  are  of  any  •gen- 
eral importance.  Suffice  it  to  say  they  have  all 
been  examined  and  the  court  is  of  the  opinion 
that  they  must  severally  be  overruled,  and  that 
there  is  no  error  in  the  record. 

Judgment  affirmed, 

Mr.  Justice  Strong,  dissenting: 

I  dissent  from  the  judgment  directed  in  this 
case  and  from  the  opinion  of  the  majority  of 
the  court  respecting  the  construction  and  legal 
effect  of  the  written  agreement  between  the 
parties. 

Also  dissenting,  Mr.  Justice  Hnnt. 

EDGAR  MARIN  et  al,  Appts^ 

V. 

GEORGE  A.  LALLEY. 

(See  S.  C.  17  Wall.  14-18.) 

Final  decree,  what  is — appeal  from. 

1.  In  Loutsiana,  a  summary  proceeding  to  fore- 
close a  mortgage,  which  Is  in  substance  a  decree 
of  foreclosure  and  sale,  is  a  final  Judgment  or  de- 
cree, and  an  appeal  lies  from  it. 

2.  No  writ  of  error  lies,  where  the  proceeding 
below,  in  its  essential  nature,  is  a  foreclosure  of 
a  mortgage  in  chancery.  The  only  proper  mode 
of  bringing  it  here  is  by  appeal. 

[No.  687.] 
Submitted  Feb.  10, 187S.   Decided  Apr.  1, 187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

On  motion  to  dismiss. 

The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellee,  for  executory  pro- 
cess upon  a  mortgage  forecloseure.  After  vari- 
ous proceedings  had,  an  order  was  granted  for 
said  executory  process  as  prayed  for  by  the  pe- 
titioner, against  the  objections  of  the  respond- 
ents, who  thereupon  took  an  appeal  to  this 
court. 

The  case  is  further  stated  by  the  court. 

JIf r.  P.  Phillips,  for  defendant  in  error. 

Mr.  T.  J.  Dnraat,  for  plaintiff  in  error. 

Mr.  Chief  Justice  Ckase  delivered  the  opin- 
ion of  the  court: 

In  Louisiana,  a  mortgage  creditor  may  ap- 
ply to  a  judge  at  chambers  or  in  court  upon 
nonpayment  of  the  mortgage  debt,  and  obtain 
from  him  an  order  of  seizure  and  sale,  when 
the  mortgage  imports  a  confession  of  judg- 
ment. It  is  said  to  imi>ort  such  confession 
when  the  mortgage  has  been  "passed  before  a 
notary  public  in  the  presence  of  two  witnesses, 
and  the  debtor  has  declared  or  acknowledged 
the  debt  for  which  the  mortgage  is  given." 

Code  Pr.  art.  733,  p.  304;  Harrod  v.  Voor- 
Mc8,  Admr.  16  La.  256.  The  order  of  seizure 
and  sale  called  executory  process  is  said  to  be 
issued  as  upon  a  judgment  by  confession. 

The  Code  of  Practice  requires  that  three 
days'  notice  be  given  to  the  debtor  (Code  Pr. 
art.  735,  p.  304),  and  the  judge  is  required  to 
examine  and  "decide  whether  the  instrument 

unites  all  the  requisites  of  the  law  necessary  to 
fc  — - — — — 

Note. — What  is  "final  decree*  or  judgment  of 
state  or  other  court,  from  which  appeal  lies — see 
notes,  5  L.  cd.  U.  8.  302 ;  17  C.  C.  A.  23S ;  28  C 
C.  A.  482. 
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authorize  this  summary  proceeding  {Harrod  v. 
Voorhies,  16  La.  256),  his  decision  is  therefore 
x  judgment  or  decree,  and  an  appeal  lies  from 
it;  for  it  may  be  erroneously  made  on  evidence 
not  warranting  the  issuing  of  the  executory 
process.  It  is  in  substance  a  decree  of  fore- 
closure and  sale,  which  has  repeatedly  been 
held  to  be  a  final  decree.  Ray  v.  Law,  3 
Cranch,  179;  Whiting  v.  Bk.  13  Pet  15;  Bron- 
son  V.  jR.  Co.  2  Black,  524,  17  L.  ed.  359. 

In  the  case  before  ub  it  seems  there  was  an 
ippearance  by  the  defendants,  who  filed  the  ob- 
jections, which  were  overruled.  Some  further 
proceedings  were  had,  and  an  appeal  was  al- 
lowed by  this  court  to  operate  as  a  supersedeas. 

If  there  were  any  doubt  as  to  the  finality  of 
the  original  order,  there  can  be  none  that  it  be- 
came final  when  the  answer  and  objections 
were  overruled.  That  order  seems  to 
•have  been  made  contradictorily  with  the  [•IS 
debtors.  Their  opposition  was  overruled  and 
their  property  decreed  to  be  seized  and  sold  to 
pay  their  debts. 

Martin,  J.,  dissenting,  in  Orant  v.  Walden,  6 
La.  635.  This  case  is  quite  distinguishable 
from  that  of  Levy  v.  Fitzpatrick,  15  Pet.  170. 
In  that  case  there  was  an  order  for  executory 
process  upon  a  mortgage  where  the  debtors  re- 
sided in  different  states,  but  having  signed  and 
acknowledged  the  mortgage,  were  presumed, 
according  to  the  law  of  Louisiana,  to  be  before 
the  judge.  This  court  would  not  entertain  an 
appeal  from  a  judgment  rendered  by  the  cir- 
cuit court  against  any  defendant  who  had  not 
been  actually  served  with  process  and  had  en- 
tered no  appearance. 

Incidentally,  it  is  true,  the  court  held  the 
order  not  to  bie  a  final  judgement  according  to 
the  laws  of  Louisiana.  But  this  was  said  of 
the  original  order,  without  the  three  days'  no- 
tice and  without  any  act  on  the  part  <^  the 
debtors. 

In  the  present  case  the  debtors  appeared  by 
their  opposition,  which  was  overruled  and  the 
original  order  made  final.  In  such  a  case,  the 
opinion  of  the  court  shows  that  the  writ  of  er- 
ror would  have  been  sustained,  apart  from  the 
objections  growing  out  of  the  want  of  service 
of  parties.  We  have  held,  however,  in  the  case 
of  Walker  v.  Drcville,  12  Wall.  440,  20  L.  ed. 
429,  that  no  writ  of  error  lies  where  the  pro- 
ceeding below,  in  its  essential  nature,  is  a  fore- 
closure of  a  mortgage  in  chancery.  If  this 
case  had  been  brought  here  by  writ  of  error,  as 
the  case  of  Levy  v.  Fitzpatrick  was,  it  must 
liave  been  dismissed.  The  onlv  proper  mode  of 
bringing  it  here  was  by  appeal. 

From  what  has  been  said  it  follows  that  the 
motion  in  the  present  case  must  6e  dented. 

UNITED  STATES,  Appt^ 

V. 

STEAM  FERRY-BOAT  NUESTRA  SEN- 
ORA  DE  REGLA,  Her  Tackle,  etc..  The 
Caropagnia  del  Ferro-Carrel  de  la  Bahia  de 
la  Habana  Mantanzas,  Claimant. 

(See  S.   C.   "The  Nueetra  BeHora  de  Regla,"  17 

Wall.   29-32.) 

Note. — Damages  in  oaaea  of  ilieqal  capture  and 
in  collision — see  note  to  The  Amiable  Nancy,  4  L. 
ed.  U.  S.  456. 

Damagea,  in  oaaea  of  capture,  on  reatitution-r-9e9 
note  to  IT.  S.  v.  The  Neustra  Sefiora  De  Regis,  27 
L.  ed.  U.  8.  662. 
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Prige  eases,  appeal  in — counsel  fees,  toTien  not 

aUowed — indemnity  for  seizure  of  vessel, 

X.  In  prise  cases,  wbeneyer  it  appears  that  no- 
tice of  appeal,  or  of  intention  to  appeal,  to  this 
coort  was  filed  with  the  clerk  of  the  district  court 
witbln  thirty  daTs  next  after  the  final  decree  there- 
to, tn  appeal  will  be  allowed  to  this  conrt  when- 
ever the  parposea  of  Justice  require  it 

2.  Counsel  fees  cannot  be  allowed  as  damages. 

3.  Where  a  Tessel  was  not  lawful  prize  of  war 
or  labject  of  capture,  her  owners  are  entitled  to 
filr  indemnity  for  the  losses  sustained  by  the  seiz- 
ure tnd  employment  of  the  vessel  by  the  govern- 
nnit 

[No.   360.]      . 
hgmd  Jan,  22,  ISIS,    Decided  Apr,  1,  1873, 

APPEAL   from    the   District   Court   of   the 
United  States  for  the  Southern  District 
of  New  York. 

The  steamer  Nuestra  Sefiora,  recently  built 
in  New  York  for  appellees,  a  railroad  company 
in  Cuba,  was  seized  by  the  officers  of  the  Unit- 
ed States  Army,  as  a  prize  of  war,  on  Nov.  29, 
1801,  at  or  near  the  port  of  Port  Royal,  S.  C. 
On  I)ec.  16,  1861,  while  still  in  the  possession 
of  the  government,  she  was  chartered  t6  the 
government  imder  a  charter-party,  between 
the  captain,  acting  in  behalf  oi  the  owners  of 
the  vessel,  and  Captain  Saxton,  Asst.  Quarter- 
master, by  which  the  owners  of  the  vessel  were 
to  receive  the  sum  of  $200  for  each  and  every 
day  the  said  vessel  should  remain  in  the  serv- 
ice; the  agreement  to  be  void  in  case  she  should 
be  confiscated  to  thA  United  States.  Either 
party  could  put  an  end  to  the  agreement  after 
the  end  of  ten  days. 

The  steamer  remained  in  service  \mder  this 
diarter-party  until  about  June  9,  1862,  when 
she  was  libeled  as  a  prize  of  war. 

Aug.  22,  1862,  the  vessel  was  appraised  by 
order  of  the  court  as  worth  the  sum  of  $28,- 
000,  and  was  thereupon  delivered  to  the  Navy 
Department  for  the  use  of  the  government, 
subject  to  the  order  and  disposal  of  the  court 
on  final  decree. 

June  20,  1863,  a  decree  of  restitution  was  or- 
dered by  the  court,  the  question  of  costs  and 
damages  resulting  from  the  capture  being  re- 
served for  future  determination;  but  the  ves- 
sel was  never  restored  to  the  owner. 

June  2,  1870,  the  case  was  referred  to  a  cohi- 
missioner,  to  ascertain  and  report  what  dam- 
ages, and  the  amount  thereof,  the  claimants 
luve  sustained  by  the  seizure  and  detention  of 
the  steamer. 
May  10,   1871,  the    commissioner 

made  his   report,   in   which   he 

awarded,  as  a  fair  value,  for  the 

use  of  the  vessel  from  Nov.  29, 

1861,  up  to  and  including  June 

20,  1863,  being  568  days,  with 

interest  at  the  rate  of  six  per 

cent  per  annum  to  the  date  of 

liis  report $167,370,661 

(or  expenses  and  services  of  claim- 
ant's agent,  in  remaining  with 

and  attending  to  said  vessel   . .       5,680.00 
For  counsel  fees  in  defending  the 

proceedings 5,000.00 

For  the  value  of  the  vessel  when  she 

shall  have  been  restored,  at  the 

rate  of  six  per  cent,  with  interest    36,833.33 ^ 


Total .$214,884.00 

The  government  filed  exceptions  to  the  com- 
mbsioner's  report  in  Jime,  1870. 
17  Walu 


Oct.  28,  1871,  the  exceptions  were  overruled 
and  the  report  confirmea,  and  final  judgment 
rendered  against  the  libelants  and  captors  for 
said  sum,  together  with  interest  thereon  from 
the  date  of  the  report  to  the  date  of  this  de- 
cree, being  the  sum  of  $6,086.84;  amountini?, 
in  all,  to  $220,970.64. 

Nov.  7,  1871,  an  appeal  was  taken  to  the 
supreme  court,  and  a  notice  of  appeal  was 
served  by  copy  on  the  proctor  for  the  claimants, 
on  the  17th  of  the  same  month. 

Feb.  17,  1872,  the  appeal  was  allowed  by 
Mr.  Justice  Swayne,  of  the  supreme  court  at 
Washington,  and  the  claimants  cited  to  appear 
before  said  court  on  Mar.  31,  1872. 

Messrs.  Geo.  H.  WilUams,  Atty.  Oen.,  and 
C.  H.  Hill,  Asst,  Atty.  Oen.,  for  appellants. 

Messrs,  TXTin.  M.  ETarts,  and  C.  Dono- 
kne,  for  appellees. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

In  prize  cases,  wherever  it  appears  that  no- 
tice of  appeal,  or  of  intention  to  appeal,  to  this 
court  was  filed  with  the  clerk  of  the  district 
court  within  thirty  days  next  after  the  final 
decree  therein,  an  appeal  will  be  allowed  to  this 
court  whenever  Jthe  purposes  of  justice  require 
it.  An  appeal  is  accordingly  allowed  in  this 
case,  under  the  2d  section  of  the  act  of  March 
3d,  1873,  making  appropriations  for  the  naval 
service,  and  for  other  purposes. 

.The  decree  of  the  district  court  was  for  the 
sum  of  $214,884  with  interest  to  the  date  of  the 
decree,  being  $0,086.84.  This  decree  included 
the  sum  of  $5,000,  for  counsel  fees.  We  think 
that  the  amount  was  greatly  excessive,  and  the 
allowance  of  counsel  lees  wholly  unwarranted. 

It  appears  that  the  steamer  was  built  for  a 
Spanish  corporation,  doing  business  at  Hava- 
na, in  the  Island  of  Cuba,  and,  on  her  voyage 
thither,  put  into  Port  Koyal  in  want  of  coal, 
under  permission  of  the  flac-officer  then  com- 
manding The  Susquehanna  blockading  Charles- 
ton, and  was  there  seized  as  a  prize  and  em- 
ployed in  the  service  of  the  United  States. 

It  is  clear  that  the  vessel  was  not  lawful 
prize  of  war  or  subject  of  capture,  and  the  cor- 
poration which  owned  her  is  doubtless  entitled 
to  fair  indemnity  for  the  losses  sustained  by 
the  seizure  and  employment  of  the  vessel;  but 
it  may  be  *well  doubted  whether  it  is  not  ['32 
more  properly  a  subject  of  diplomatic  adjust- 
ment than  01  determination,  by  the  courts. 

For  the  errors  in  the  decree  already  indi- 
cated, it  is  reversed,  and  the  cause  is  remanded 
tor  further  proceedings. 


♦UNITED  STATES,  Plff.  in  Err,,  [♦322 

V. 

BALTIMORE  AND  OHIO  RAILROAD  COM- 
PANY. 

(See  8.  C.  17  Wall.  322-335.)  . 

Internal  Revenue  Tax. 

1.  The  tax  on  Interest  on  bonds  imposed  by  the 
122d  section  uf  tlie  internal  revenue  act  of  1864, 
as  amended  by  tliat  of  1866,  is  a  tax  upon  the  in- 
come of  the  creditor  or  stoclcholder,  and  not  a 
tax  upon  the  corporation. 

2.  Congress  did  not  intend,  by  the  internal  rev- 
enue laws,  to  tax  property  belonging  to  the  states 
or  to  municipal  corpora'iwns. 
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Supreme  Goubt  of  the  United  States. 


Dec.  Term, 


[No.   159.] 
Argued  Mar.  12,  i873.    Decided  Apr,  7,  1813. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  history  and  facts  of  the  case,  which 
arose  in  the  court  below,  appear  in  the  opin- 
ion of  the  court. 

Messrs.  Geo.  H.  Williama,  Atty.  Oen.,  and 
S.  F.  Phillips,  Solicitor  Oen.,  for  plaintiff  in 
error : 

It  is  said,  that  it  may  be  very  difficult  in 
practice  to  administer  the  distinction  between 
what  is  strictly  municipal  and  what  is  not. 
In  a  complicated  and  refined  society,  law  will 
have  to  meet  and  respond  to  such  difficulties 
at  every  turn.  It  will  be  an  unfit  organ  of  such 
a  body  if  it  ignore  them.  The  reply  to  this 
objection  of  "difficulty"  is  that  maae  by  Chief 
Justice  Marshall,  in  Brown  v.  Maryland,  12 
Wheat.  419,  so  often  and  so  recently  approved 
in  this  court.  See  Low  v.  Austin,  13  Wall.  29, 
20  L.  ed.  517. 

The  cases  decided  have  drawn  a  distinction, 
as  above,  between  the  classes  which  exist.  Bai- 
ley V.  Mayor  of  N.  7.,  by  Nelson,  Ch.  J.,  7 
Hill,  146. 

The  transaction  by  the  city  of  Baltimore, 
now  under  consideration,  is  not  one  strictly 
municipal.  The  city  could  not  have  been  com- 
pelled to  it.  Its  assent  was  necessaiy.  Upon 
its  face,  the  action  required  a  special  law  for 
its  authorization. 

Aurora  v.  West,  22  Ind.  88;  Louisville  v. 
Commonwealth,  1  Duv.  295. 

The  question  in  any  particular  case  seems  to 
be,  is  tne  object  taxed  so  much  public  proper- 
ty as  that,  in  levying  the  tax,  the  United 
States  substantially  taxes  only  itself  or  Mary- 
land— according  to  the  suggestion  of  Lord 
Denman,  in  the  Queen  v.  Liverpool,  9  A.  &  E. 
434  (442).  "The  public,  in  one  case,  is  the 
same  town  of  Liverpool ;  in  the  other  the  coun- 
ty of  Chester."  See  Grant  Corp.  (285) ;  Queen 
V.  Exminster,  12  A.  &  E.  2;  King  v.  Commis- 
sioners, etc.,  4  T.  R.  730.  Where,  however, 
something  turns  upon  the  language  of  the  stat- 
utes under  consideration. 

Messrs,  Jokn.  H.  B.  Latrobe  and  I.  Ife- 
▼itt  Steele,  for  defendant  in  error: 

The  act  of  1864,  §  122,  does  not  purport  to 
tax  the  railroads,  steamboats  and  other  com- 
panies therein  mentioned.  It  was  convenient 
to  use  them  as  collectors  of  the  tax  imposed 
upon  their  stockholders,  and  they  were  used 
accordingly.  This  is  evident  4ipon  reading  the 
section,  and  it  was  so  held  in  Railroad  Co.  v. 
Jackson,  7  Wall.  269,  19  L.  ed.  90. 

In  the  case  of  Haight  v.  Railroad  Co.  6  Wall. 
17,  18  L.  ed.  819,  the  same  doctrine  was  held 
under  the  act  of  1866,  which  differs  from  the 
law  of  1864  only  in  extending  the  provisions 
of  the  act  of  1864  to  interest  and  dividends 
due  to  aliens. 

It  does  not  lie  within  the  power  of  Congress 
to  tax  the  property  of  a  municipal  corporation. 

Broad  as  is  the  authority  given  by  the  Con- 
stitution to  Congress  to  tax,  it  is  not  without 
exceptions. 

In  the  case  of  Veazie  Bank  v.  Fenno,  8  Wall. 
547,  19  L.  ed.  487,  the  Supreme  Court  says: 
"It  may  be  admitted  that  the  reserved  rights 
of  the  states,  jsuch  ^  the  right  to  pass  laws, 
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to  give  effect  to  laws  through  executive  action, 
to  administer  justice  through  the  courts,  and 
to  employ  all  necessary  agencies  for  legitimate 
purposes  of  state  government  are  not  proper 
subjects  of  the  taxing  power  of  Congress." 

Tliat  the  city  of  Baltimore  comes  within  this 
exemption  is  substantially  ruled  in  the  case  of 
Maryland  v.  Railroad  Co.  3  How.  650.  "The 
several  counties,"  says  the  court,  "are  nothing 
more  than  certain  portions  of  territory,  into 
which  the  state  is  divided  for  the  more  conven- 
ient exercise  of  the  powers  of  the  government. 
They  form  together  one  political  bc^y  in  which 
the  sovereignty  resides." 

In  the  case  of  McCulloch  ▼.  Maryland,  4 
Wheat.  360,  the  boundary  between  the  power 
granted  to  Congress  and  that  reserved  to  the 
state  is  clearly  defined.  "Each,"  said  Taney, 
Ch.  J.,  "is  sovereign  and  independent  in  its 
sphere  of  action,  and  exempt  from  the  interfer- 
ence and  control  of  the  other,  either  in  the 
means  employed  or  functions  exercised." 

That  the  state  possessed  the  power  to  au> 
thorize  the  aid  to  be  given,  which  the  issue  of 
the  bonds  in  question  enabled  it  to  give,  will 
not  be  denied.  That  it  granted  authority  to 
that  effect  by  the  act  of  1864,  adopting,  ipsis- 
simis  verbis,  the  ordinance  of  the  city,  appears 
from  an  examination  of  the  act  and  the  ordi- 
nance. The  power  exercised  in  this  case  finds 
support  in  tne  case  of  Oelpcke  ▼.  Dubuque,  1 
Wall.  202,  17  L.  ed.  524,  and  Rogers  v.  Burling- 
ton, 3  Wall.  664,  18  L.  ed.  82. 

In  the  last  case  the  court  says :  "A  railroad 
is  nothing  more  than  an  improved  highway, 
and  that  it  is  as  competent  for  the  l^slature 
to  authorize  a  municipal  corporation  to  fur- 
nish material  aid  in  the  construction  of  the 
railroad  connected  with  the  same  as  to  con- 
struct a  highway." 

The  city,  then,  stands  in  the  place  of  the 
state;  and  the  tax  which  the  United  States 
seeks  to  recover  must  be  regarded  as  one  which 
Congress  has  no  right  to  impose,  even  if  the 
revenue  laws,  in  terms  or  by  fair  implication, 
included  it  in  their  provisions. 

Mr.  Justice  Hnnt  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland. 

The  plaintiff  seeks  to  recover  the  sum  of  $87,- 
000  as  a  tax  upon  certain  interest,  payable  by 
the  defendant  to  the  city  of  Baltimore.  The 
payment  of  this  interest  and  the  principal  from 
which  it  accrued  was  secured  by  a  mortgage 
executed  under  the  circumstances,  and  for  the 
purposes,  hereinafter  stated. 

The  plaintiff  insists  that  under  the  provi- 
sions of  section  122  of  the  act  of  Congress  for 
raising  internal  revenue,  passed  in  1862, 
amended  in  1864,  the  interest  paid  upon  this 
mortgage  to  the  city  of  Baltimore  is  liable  to 
the  taxation  of  five  per  cent,  subsequently  re- 
duced to  three  per  cent,  thereby  imposed. 

The  defendants  insist,  first,  that  the  section 
mentioned  does  not  lay  a  tax  upon  the  corpora- 
tions therein  named,  and  by  whom  t^e  tax  is 
payable,  upon  their  own  account,  but  uses 
*tbem  cs  a  convenient  means  of  collect-  [*325 
ing  the  tax  from  the  creditor,  or  stockholder, 
upon  whom  the  tax  is  really  laid.  They  insist, 
as  a  consequence,  second,  that  the  present  is 
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a  tax  upon  the  revenues  of  the  cit^  of  Balti- 
more; and,  third,  that  it  is  not  within  the  pow- 
er of  Congress  to  tax  the  income  or  property 
of  a  municipal  corporation. 

1.  The  case  of  Railroad  Co,  ▼.  Jaohson,  7 
Wall.  262,  19  L.  ed.  88,  decided  in  1868,  and 
Haight  v.  Railroad  Co,  6  Wall.  17,  18  L.  ed. 
819,  are  authorities  In  support  of  the  first 
proposition.  In  the  case  first  mentioned,  Jack- 
ion,  an  alien  non-resident,  sought  to  recover 
from  the  railroad  company  the  amount  of  the 
tax  of  five  per  cent  imposed  upon  the  interest 
of  bond  holders  by  the  act  of  1864,  and  with- 
held by  the  company.  A  similar  tax  waa  im- 
posed by  the  statutes  of  Pennsylvania.  The 
plaintiff  claimed  that  as  he  was  an  alien  non- 
resident, it  was  not  in  the  power  of  Congress, 
or  of  that  state,  to  tax  him.  The  courts  of 
Pennsylvania  had  sustained  the  deduction.  Mr. 
Justice  Nelson,  in  delivering  the  opinion  of  this 
court,  and  in  remarking  upon  the  decision  of 
those  courts,  "that  the  deduction  from  the  pre- 
scribed income  of  the  interest  on  these  railro?.d 
bonds,  when  paid  by  companies,  was  regarded 
u  simply  a  mode  of  collecting  this  jMurt  of 
the  income  tax,"  says:  "We  concur  in  this 
new.  It  is  not  important,  however,  to  pursue 
this  argument,  as  Congress  has  since,  in  express 
terms,  by  the  acts  of  March  10th  and  July 
13th,  1866,  imposed  a  tax  on  alien  non-resident 
bond  holders.  The  question  will  be  hereafter 
not  whether  the  laws  embrace  the  alien  non- 
resident holder,  but  whether  it  is  competent 
for  congress  to  impose  it."  In  Haight  v.  R. 
Co.  it  was  held  that  a  covenant  by  the  corpo- 
ration issuing  the  bond  to  pay  the  interest 
*Srithout  any  deduction  to  be  made  for  or  in 
respect  of  any  taxes,  charges  or  assessments," 
did  not  relieve  Haight,  who  was  a  bond  holder, 
from  the  deduction  of  the  five  per  cent  author- 
ized by  the  122d  section.  The  court  below 
sud  that  "the  measure  of  the  company's  lia- 
bility is  expressed  in  the  bond  as  beinff  debt 
and  interest  only.  It  has  nothing  to  do 
326*]  *with  the  taxes  which  the  government 
may  impose  on  the  plaintiff  for  the  interest 
payable  to  him.  .  .  .  The  plaintiff  pays  no 
mtemal  revenue  tax  on  these  bonds  at  his  place 
of  residence.  It  is,  therefore,  no  case  of  dou- 
ble taxation.  The  tax  should  be  paid  somewhere, 
and  it  was  to  meet  investments  like  this,  in 
banks,  railroads,  etc.,  that  the  122d  section  was 

r*d."  This  opinion  was  adopted  in  this  court. 
Justice  Grier  saying:  "TTie  facts  in  this 
ease  are  correctly  stated,  and  the  law  properly 
decided  by  the  learned  judge  of  the  circuit 
court." 

This  is  a  clear,  distinct,  unqualified  adjudi- 
cation, by  the  unanimous  judgment  of  this 
court,  that  the  tax  imposed  by  the  122d  section 
b  a  tax  imposed  upon  the  creditor  or  stock- 
bolder  therein  named ;  that  the  tax  is  not  upon 
the  corporation,  and  that  the  corporation  is 
made  use  of  as  a  convenient  and  effective  instru- 
ment for  collecting  the  same.  It  is  a  sequence 
in  logical  connection  with  that  provision  of  sec- 
tion 117,  which  specifies  as  the  subjects  of  in- 
dividual taxation  all  the  earnings,  profits,  gains 
and  inc<nne  from  whatever  source  derived,  and 
whether  divided  or  not,  except  the  amount  de- 
rived from  the  sources  indicated  in  the  122d 
section.  Of  the  incomes  specified  in  section  117 
the  individual  must  make  specific  returns,  and 
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be  directly  taxed  thereon.  Upon  or  for  the  in- 
comes received  from  the  sources  mentioned  in 
section  122  no  tax  is  directly  imposed  upon  the 
owner.  That  tax  is  to  be  returned  by,  and  col- 
lected from,  the  corporation  as  his  agent  a&d 
instrument. 

A  tax  is  understood  to  be  a  charge,  a  pecu- 
niary burden,  for  the  support  of  government. 
Of  aAl  burdens  imposed  upon  mankind  that  of 
grinding  taxation  is  the  most  cruel.  It  is  not 
taxation  that  government  should  take  from  one 
the  profits  ana  gains  of  another.  That  is  taxa- 
tion which  compels  one  to  pay  for  the  support 
of  the  government  from  his  own  gains  and  of 
his  own  property. 

In  the  cases  we  are  considering  the  corpora- 
tion parts  not  with  a  farthing  of  its  own  prop- 
erty. Whatever  sum  it  pays  'to  the  gov-  [•327 
emment  is  the  property  of  another.  Whether 
the  tax  is  five  per  cent  on  the  dividend  or  inter- 
est, or  whether  it  be  fifty  per  cent  the  corpora* 
tion  is  neither  richer  nor  poorer.  Whatever  it 
thus  pays  to  the  government,  it  by  law  with- 
holds from  the  creditor.  If  no  tax  exists,  it 
pays  seven  per  cent,  or  whatever  be  its  rate 
of  interest,  to  its  creditor  in  one  unbroken  sum. 
If  there  be  a  tax  it  pays  exactly  the  same  sum 
to  its  creditor,  less  five  per  cent  thereof,  and 
this  five  per  cent  it  pays  to  the  government. 
The  receivers  may  be  two,  or  the  receiver  may 
be  one,  but  the  payer  pays  the  same  amount  in 
either  event.  It  is  no  pecuniary  burden  upon 
the  corporation,  and  no  taxation  of  the  corpo- 
ration. The  burden  falls  on  the  creditor.  He 
is  the  party  taxed. 

In  the  case  before  us  this  question  controls 
its  decision.  If  the  tax  were  upon  the  railread, 
there  is  no  defense.  It  must  be  paid.  But  we 
hold  that  the  tax  imposed  by  the  122d  section 
is  in  substance  and  in  law  a  tax  upon  the  in- 
come of  the  creditor  or  stockholder,  and  not  a 
tax  upon  the  corporation. 

The  creditor  here  is  the  city  of  Baltimore, 
and  the  Question  then  arises  whether  this  tax 
can  be  collected  from  the  revenues  of  that  mu- 
nicu>al  corporation: 

There  is  no  dispute  about  the  general  rules 
of  law  applicable  to  this  subject.  The  power 
of  taxation  by  the  Federal  government  upon 
the  subjects  and  in  the  manner  prescribed  by 
the  act  we  are  considering  is  undoubted.  There 
are,  however,  certain  departments  which  are 
excepted  from  the  general  power.  The  rig^t 
ot  the  states  to  administer  their  own  afffurs 
through  their  legislative,  executive,  and  judi- 
cial departments,  in  their  own  manner  through 
their  own  agencies,  is  conceded  bv  the  uniform 
decisions  of  this  court  and  by  the  practice  of 
the  Federal  government  from  its  organization. 
This  carries  with  it  an  exemption  of  those 
agencies  and  instruments,  from  the  taxing 
power  of  the  Federal  government.  If  they 
may  be  taxed  lightly,  they  may  be  taxed  heav- 
ily; if  justly,  oppressively.  Their  operation 
may  be  impeded  and  may  be  destroyed,  if  any 
interference  is  permitted.  ^Hence,  the  [*328 
beginning  of  such  taxation  is  not  allowed  on 
the  one  side,  is  not  claimed  on  the  other. 

In  the  "Compendium  of  internal  revenue 
law,"  by  Davidge  &  Kimball,  it  is  said  ( p.  505, 
Sayle8  v.  Davis,  22  Wis.  229),  "Congress  may 
not  tax  the  revenues  of  a  state;"  again:  "A 
national  bank  ^unot  l^  called  ts  account  for 
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a  tax  upon  dividends  due  a  state  on  stock 
owned  by  the  state.*'  P.  485,  citing  12  Op.  Atty. 
Gen.  402. 

Again:  *'The  term  'corporation'  as  used  in 
tlie  acts  of  Congress  touching  internal  revenue 
docB  not  include  a  state,  consequently  the  in- 
come of  the  state  of  Georgia  from  the  Western 
&  Atlantic  Railroad,  property  owned,  con- 
trolled, and  managed  by  that  state,  has  not 
been  made  by  law  a  subject  of  taxation."  Oeor- 
gia  V.  Atkins y  6  Inter.  Rev.  Rec.  113. 

Again;  "The  term  'person,'  as  used  in  §§  9 
and  44,  does  not  include  a  state.  The  receipts 
or  certificates  Issued  by  the  state  of  Alabama 
are  not  subject  to  the  tax  of  ten  per  cent  im- 
posed by  the  act  of  Congress  of  March  25th, 
1867."    12  Op.  Atty.  Gen.  176. 

The  inquiry  then  arises:  what  is  the  nature 
and  character  of  municipal  corporations,  and 
what  is  their  connection  with  the  government 
of  the  state? 

A  writer  on  corporations  says  (Ang.  k  Am. 
Corp.  $  16,  ei  aeg.),  that  inferior  and  subordi- 
nate communities,  imperia  in  imperio  such  as 
cities  and  towns,  .  .  .  are  allowed  to  as- 
sume to  themselves  some  of  the  duties  of  the 
state  in  a  partial  or  detailed  form,  but  having 
neither  property  nor  power  for  the  purposes 
of  personal  aggrandizement,  they  can  be  con- 
sidered in  no  other  light  than  as  auxiliaries  of 
the  government,  and  as  the  secondary  deputies 
and  trustees  and  servants  of  the  people.  2  Kent, 
Com.  4th  ed.  274,  De  Tocqueville,Dem.  1,64,96. 

It  is  said  further  by  the  same  authority,  that 
the  main  distinction  between  public  and  pri- 
vate corporations  is,  that  over  the  former  the 
legislature,  as  guardian  of  the  public  interests, 
329*]  *ha8  the  exclusive  and  unrestrained 
•control;  and  acting  as  such,  as  it  may  create, 
so  it  may  modify  or  destroy,  as  public  exigency 
requires  or  recommends,  or  the  public  interest 
will  be  best  subserved.  It  possesses  the  right  to 
alter,  abolish  or  destroy  all  such  institutions, 
as  mere  municipal  regulations  must,  from  the 
nature  of  things,  be  subject  to  the  absolute  cqn- 
trol  of  the  government.  Ang.  &  Am.  Corp.  §  31. 

"Such  institutions  (it  is  added)  are  auxilia- 
ries of  the  government  in  the  important  busi- 
ness of  municipal  rule." 

A  municipal  corporation  like  the  city  of  Bal- 
timore is  a  representative  not  only  of  the  state, 
but  is  a  portion  of  its  governmental  power.  It 
is  one  of  its  creatures,  made  for  a  specific  pur- 
pose, to  exercise  within  a  limited  sphere  the 
j)ower8  of  tlie  state.  The  state  may  withdraw 
these  local  powers  of  government  at  pleasure, 
and  may,  through  its  legislature  or  other  ap- 
pointed channels,  govern  the  local  territory  as 
it  governs  the  state  at  large.  It  may  enlarge 
or  contract  its  powers  or  destroy  its  existence. 
As  a  portion  of  the  state  in  the  exercise  of  a 
limited  portion  of  the  powers  of  the  state,  its 
revenues,  like  those  of  the  state,  are  not  sub- 
ject to  taxation.  This  proposition  is  very  prop- 
erly admitted  by  the  counsel  for  the  govern- 
ment. In  their  brief  it  is  said:  "We  admit 
that  municipal  corporations,  acting  merely 
within  the  scope  of  their  duties  as  such,  are 
not  to  be  included  within  general  words  im- 
posing taxes  upon  persons  or  corporations."  In 
support  of  this  view  is  cited  the  proviso  to  the 
amendment  in  1866,  in  these  words:  "Pro- 
Tided,  that  it  is  the  intent  hereby  tp  exemot 


from  liability  to  taxation  such  state,  county, 
town  or  other  municipal  corporation,  in  the 
exercise  only  of  functions  strictly  belonging  to 
them  in  their  ordinary  governmental  and  mu- 
nicipal capacity." 

Assuming,  for  the  argument,  that  this  quali- 
fication is  well  made,  let  us  look  at  the  facts  of 
the  case  before  us.  The  city  of  Baltimore,  with 
a  view  to  its  commercial  prosperity,  was  desir- 
ous of  aiding  in  the  construction  of  a  rail- 
road, by  *  which  the  commerce  and  busi-  [*330 
ness  of  the  western  states  would  be  brought  to 
that  city.  For  this  purpose  it  was  authorized 
by  the  legislature  to  issue  its  corporate  bonds 
for  $5,000,000,  on  which  it  was  to  obtain  the 
money.  The  proceeds  of  these  bonds,  reserv- 
ing ten  per  cent,  as  a  sinking  fund,  were  to  be 
paid  to  the  railroad  company.  To  secure  the 
city  against  loss  and  to  provide  for  the  pay- 
ment of  the  interest  on  the  bonds  of  the  city 
as  it  should,  from  time  to  time,  mature,  and  of 
the  principal  when  payable,  the  railroad  com- 
pany were  to  execute  a  mortgage  to  the  city 
upon  its  road  and  franchises  and  revenues.  All 
tnis  was  done  as  agreed  upon.  The  interest, 
secured  by  this  mortgage,  nas,  from  time  to 
time,  been  paid  by  the  railroad  company  to  the 
city,  and  it  is  a  tax  (under  the  122a  section  be- 
fore referred  to)  upon  the  interest  thus  paid, 
that  the  plaintiff  now  seeks  to  recover. 

That  the  state  possessed  the  power  to  confer 
this  authority  upon  the  city,  we  see  no  reason 
to  doubt.  Gelpcke  v.  Dubuque,  1  Wall.  202,  17 
L.  ed.  524;  Rogers  v.  Burlington,  3  Wall.  664, 
18  L.  ed.  82. 

Was  it  exercised  for  the  benefit  of  the  mu- 
nicipality, that  is,  in  the  course  of  its  munici- 
pal business  or  duties  ?  In  other  words,  was  it 
acting  in  its  capacity  of  an  agent  of  the  state, 
delegated  to  exercise  certain  powers  for  the 
benefit  of  the  mimicipality  called  the  city  of 
Baltimore  ?  Did  it  act  as  an  auxiliary  servant 
and  trustee  of  the  supreme  legislative  power  ? 
The  legislature  and  the  authorities  of  the  city 
of  Baltimore  decided  that  the  investment  of 
$5,000,000  in  aid  of  the  construction  of  a  rail- 
road, which  should  bring  to  that  city  the  un- 
bounded harvests  of  the  West,  would  be  a  meas- 
ure for  the  benefit  of  the  inhabitants  of  Balti- 
more and  of  the  municipality.  This  vast  busi- 
ness was  a  prize  for  which  the  states  north  of 
Maryland  were  contending.  Should  it  endeav- 
or by  the  expenditure  of  this  money  or  this 
credit  to  bring  this  vast  business  into  its  own 
state,  and  make  its  commercial  metropolis  fi;reat 
and  prosperous,  or  should  it  refuse  to  incur 
hazard,  allow  other  states  to  absorb  this  com- 
merce, and  Baltimore  to  fall  into  an  inferior 
position?  *This  was  a  question  for  the  [*331 
decision  of  the  city  under  the  authority  of  the 
state.  It  was  a  question  to  be  decided  solely 
with  reference  to  public  and  municipal  inter- 
ests. The  city  had  authority  to  expend  its 
money  in  opening  squares,  in  widening  streets, 
in  deepening  rivers,  in  building  common  roads 
or  railways.  The  state  could  do  these  things 
by  the  direct  act  of  its  legislature,  or  it  could 
empower  the  city  to  do  them.  It  could  act  di- 
rectly or  through  the  af^ncy  of  others.  It  is  not 
a  question  to  l^  here  discussed,  whether  the  ac- 
tion proposed  would  in  the  end  result  to  the 
benefit  of  the  city.  It  might  be  wise,  or  it 
miglit  prove  otherwise.    The  city  was  to  reap 
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the  fruita  in  the  advanced  prosperity  of  all  its 
material  interests,  if  successful.  If  unsuccess- 
ful, the  city  was  to  bear  the  load  of  debt  and 
taxation,  which  would  surely  follow.  The  city 
had  the  power  given  it  by  the  le^slature  to  de- 
cide the  <}uestion.  It  was  within  the  scope  of 
its  municipal  powers. 

This  advance  of  the  city  bonds  was  not  a  do- 
nation. It  was  an  investment  supposed  to  be 
judiciously  made  and  adequately  secured.  It 
was  not  for  the  individual  benefit  of  those  man- 
iging  the  business.  No  one  received  advantage 
except  as  he  was  a  citizen  or  his  property  was 
withm  the  city.  It  was  not  a  loan  for  the  ben- 
efit of  the  railroad;  it  was  for  the  benefit  of 
the  city  solely.  That  the  railroad  company 
was  also  benc^ted  did  not  affect  the  purpose 
of  the  transaction. 

It  is  said  by  the  counsel  for  the  United  States 
that  municipal  corporations  are  those  that  are 
created  irrespective  of  those  who  are  associated 
therein,  and  that  the  powers  are  given  and 
withheld  upon  grounds  which  concern  the  pub- 
lie  at  large.  It  is  not  necessary  to  discuss  the 
question  whether  this  city  is  a  municipal  cor- 
poration. If  there  can  exist  a  municipal  cor- 
poration, as  that  expression  is  generally  im- 
derstood,  the  cities  of  this  country,  like  Balti- 
more, Philaddphia,  and  New  York,  fall  within 
the  definition.  The  power  in  question  was  con- 
ferred because  its  exercise  concerned  the  public 
and  to  benefit  that  public.  This  power  could  no 
doubt  have  been  imposed  upon  the  city  as  a 
332*]  duty,  and  its  ^exercise  directed  without 
the  assent  or  against  the  wish  of  the  corpora- 
tion or  its  dti^ns.  The  state  could  do  it  di- 
rectly for  and  on  behalf  of  the  city,  and  with- 
out its  intervention.  The  city  could  act  only 
by  authority  from  the  state.  The  state  is  it- 
adf  supreme,  and  needs  no  assent  or  authority 
from  the  city.  It  is  not  perceived  that  the  act  is 
lesB  public  and  .municipal  in  its  character  than 
if  the  state  had  compelled  the  city  to  lay  the 
tax  and  to  make  the  appropriation  of  the  pro- 
ceeds to  the  railroad  company.  In  Ouilforav, 
8upr9.  of  Chenango  Co.l3N.Y.143,it  was  held: 

1.  That  the  legislature  has  power  to  levy  a 
tax  upon  the  ta£ible  property  df  a  town,  and 
appropriate  the  same  to  the  payment  of  a  claim 
made  by  an  individual  acainst  the  town. 

2.  That  it  is  not  a  valid  objection  to  the  ex- 
ercise of  such  power,  that  the  claim  to  satisfy 
whidi  the  tax  is  levied  is  not  recoverable  by 
action  against  the  town. 

3.  That  it  does  not  alter  the  case  that  the 
daim  has  been  rejected  by  the  voters  of  the 
town,  when  submitted  to  them  at  a  town-meet- 
ing, under  an  act  of  the  legislature  authoriz- 
ing such  submission  and  declaring  that  their 
decision  should  be  final  and  conclusive. 

The  action  is  no  less  a  portion  of  the  sover- 
eign authority,  when  it  is  done  through  the 
agency  of  a  town  or  cit^  corporation. 

We  admit  the  proposition  of  the  counsel,  that 
the  revenue  mtot  be  municipal  in  its  nature  to 
entitle  it  to  the  exemption  claimed.  Thus,  if  an 
indiTidiial  should  make  the  city  of  Baltimore 
his  agent  and  trustee  to  receive  funds,  and  to 
distribute  them  in  aid  of  science,  literature,  or 
the  fine  arts,  or  even  for  the  relief  of  the  desti- 
tute and  infirm,  it  is  quite  possible  that  such 
revenues  would  be  subject  to  taxation.  The  cor* 
poratioo  would  therein  depart  from  its  munici- 
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pal  character,  and  assume  the  position  of  a  pri- 
vate trustee.  It  would  occupy  a  place  whieh 
an  individual  could  occupy  with  equal  proprie- 
ty. It  would  not  in  that  action  *be  an  [*333 
auxiliary  or  servant  of  the  state,  but  of  the  in- 
dividual creating  the  trust.  There  is  nothing 
of  a  governmental  character  in  such  a  position. 
It  is  not  necessary,  however,  to  speculate  upon 
hypothetical  cases.  We  are  clear  in  the  opin- 
ion that  the  present  transaction  is  within  the 
range  of  the  municipal  duties  of  the  dty,  and 
that  the  tax  cannot  be  collected. 
The  judgment  must  he  affirmed, 

Mr.  Justice  Bradley,  concurring: 
I  concur  in  the  judgment  of  the  court  in  this 
case,  without  deciding  whether  Congress  can  or 
cannot  tax  the  property  of  municipal  corpora- 
tions. 1  concur  in  the  judgment  on  the  ground 
that  Congress  did  not  intend,  by  the  internal 
revenue  laws,  to  tax  property  belcmging  to  the 
states  or  to  municipal  corporations.  This  is 
apparent  from  t^e  language  of  the  116th  sec- 
tion of  the  internal  revenue  act  of  1864.  I 
also  concur  in  the  construction  given  by  the 
opinion  to  the  internal  revenue  act,  that  the 
tax  imposed  by  the  122d  section  of  that  act 
was  substantially  a  tax  on  the  stock  and  bond 
holders,  and  not  on  the  railroad  or  canal  com- 
panies. 

Mr.  Justice  Clifford,  dissenting: 

I  dissent  from  the  opinion  and  judgment  of 
the  court. 

Property  owned  by  a  municipal  corporation, 
and  used  as  means  or  instruments  for  c<mduct- 
ing  the  public  affairs  of  the  municipality,  may 
not  be  subject  to  Federal  taxation,  as  it  may 
perhaps  be  regarded  as  falling  within  the  im- 
plied exemption  established  by  a  recent  deci- 
sion of  this  court.  Collector  v.  Day,  11  Wall., 
113,  20  L.  ed.  122. 

Well-founded  doubts,  however,  may  arise 
even  upon  that  subject,  as  the  tax  in  that  case 
was  levied  directly  upon  the  salary  of  a  judicial 
officer,  and  the  opinion  of  the  court  is  carefully 
limited  to  the  case  then  before  the  court.  But 
concede,  for  the  sake  of  the  argument,  that  the 
means  and  instruments  for  conducting  the  pub- 
lic affairs  of  the  municipality  *are  enti-  [*334 
tied  to  the  same  exemption  from  such  taxation 
as  the  revenues  of  the  state,  it  by  no  means  fol- 
lows that  the  private  property  owned  by  such 
a  corporation,  and  held  merely  as  private  prop- 
erty in  a  proprietary  right,  and  used  merely  m 
a  commercial  sense  for  the  income,  gains,  and 
profits,  is  not  taxable  just  the  same  as  proper- 
ty owned  by  an  individual  or  any  other  cor- 
poration. Such  a  right  is  one  which  may  be 
of  great  value  to  the  government  in  time  cf 
war  and  imminent  public  danger,  and  one  which 
the  United  States  ought  never  to  surrender. 

Corporations  of  the  kind  are  very  numerous, 
and  they  may,  and  often  do,  own  large  amounts 
of  bank  stodc,  bonds,  and  stocks  of  railroads, 
vacant  lots  and  other  real  estate,  of  great  val- 
ue, and  many  other  species  of  personal  property 
and  choses  in  action  never  used  or  intended  to 
be  used  as  means  or  instruments  for  conduct- 
ing the  public  affairs  of  the  municipality,  and 
in  respect  to  all  such  property  the  right  of  Con- 

fress  to  pass  laws  subjecting  the  same  to  taxa- 
ion,  with  the  property  of  the  citizens  eener- 
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ally,  is  u  dear,  in  my  judgment,  as  it  is  that 
the  power  to  lay  and  collect  taxes,  duties,  im- 
posts and  excises,  is  vested  by  the  Constitution 
in  the  national  legislature.  McOulloch  v.  Md., 
4  Wheat.  434 ;  Louisville  v.  Com.,  1  Duv.,  295 ; 
Bk.  V.  Com.,  9  Wall.,  353,  19  L.  ed.  701 ;  Bk. 
V.  Fenno,  8  Wall.,  533,  19  L.  ed.  482. 

It  was  decided  by  this  court,  in  the  case  of 
Vidal  V.  Oirard*8  Exra,,  2  How.,  127,  that  the 
corporation  of  the  city  of  Philadelphia  had  the 
power,  under  its  charter,  to  take  real  and  per- 
sonal estate  by  deed,  and  also  by  devise,  inas- 
much as  the  English  statute,  which  excepted 
corporations  from  taking  such  properties  in 
the  former  mode,  was  not  in  force  m  tnat  state ; 
that  where  a  corporation  has  this  power,  it 
may  take  and  hold  property  in  trust,  in  the 
same  manner  and  to  the  same  extent  as  a  pri- 
vate person  may  do,  even  though  the  trust  is 
not  strictly  within  the  scope  of  the  direct  pur- 
poses of  the  charter  of  the  municipality. 

Ten  years  later,  this  court  affirmed  that 
335*1  same  rule  in  the  'case  of  McDonogh  v. 
Murdoch  [15  How.  367],  which  eave  $3,000,- 
000  to  the  city  of  Baltimore  and  more  than 
$500,000  to  the  city  of  New  Orleans.  Both  of 
those  corporations,  it  was  held  in  that  case, 
were  empowered  to  take  the  property  by  devise, 
as  the  laws  of  the  respective  states  do  not  pro- 
hibit such  dispositions  of  property  in  their 
favor,  affirming  the  principle  that  such  corpo- 
rations may  take  real  and  personal  estate  by 
deed  or  devise,  and  that  they  hold  such  prop- 
erty in  trust  in  the  same  manner  and  to  the 
same  extent  as  private  persons,  and  the  statis- 
tics will  show  that  such  corporations  have  be- 
come the  grantees  or  devisees  of  vast  amounts 
of  personal  and  real  estate,  and  that  many  of 
them  still  hold  and  enjoy  the  same  for  the  in- 
come, rents  and  profits. 

Apply  the  rule  here  suggested  to  the  case  be- 
fore the  court,  and  it  is  clear,  whether  it  be 
held  that  the  tax  was  levied  upon  the  munici- 
pal corporation  or  the  railroad  company,  that 
the  judgment  should  be  reversed. 

Mr.  Justice  Miller  also  dissents,  and  con- 
curs in  the  views  here  expressed. 


336*]  ^AMANDA  EUGENIA  CROSBY,  Sur- 
vivor, Appt., 

V, 

J.  S.  BEALE  et  al.,  Admrs.  of  Mary  D.  Beale, 
Deceased,  Exrx.  of  Robert  Beale,  Deceased. 

(See  S.  C.  "Hume  v.  Beale/'  17  Wall.  336-351.) 

Stale  demands  in  equity — action  for  breach  of 
trust — ewouse  for  delay, 

1.  It  is  an  established  rule  with  courts  of  equity, 
independent  of  any  statute  limiting  the  time  m 
which  suits  can  be  brought,  that  they  will  not  en- 
tertain stale  demands. 

2.  If  there  be  a  clear  breach  of  trust  by  a  trus- 
tee, yet,  if  the  cestui  que  trust  or  beneficiary  has 
a  long  time  acquiescea  in  the  misconduct  of  the 
trustees,  with  full  knowledge  of  it,  a  court  of 
equity  will  not  relieve  him,  but  leave  him  to  bear 
the  fruits  of  his  own  negligence  or  infirmity  of 
purpose. 

3.  It  Is  not  a  suflBcieut  excuse  for  not  suing 
earlier  a  stale  demand,  that  the  trustees  put  the 
complainants  off,  from  time  to  time,  with  promises 
to  settle  his  trusteeship. 

Note. — Conolusiventss  of  judgments — see  note 
to  Bnnk  of  U.  S.  v.  Beverly,  11  L.  ed.  U.  S.  75. 
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[No.  171.] 
Argued  Mar.  Id,  ISIS.    Decided  Apr.  7,  1875. 

APPEAL  from  the  Supreme    Court    of  the 
District  of  Columbia. 

The  suit  was  brought  in  the  supreme  court 
of  the  District  of  Columbia,  on  Apr.  22,  1867, 
a^inst  Mary  D.  Beale,  Executrix  of  Robert 
Beale,  deceased.  It  was  tried  in  said  court  on 
the  pleadings  and  proof,  and  the  bill  was  dis- 
missed. The  appellants  appealed  from  that  de- 
cision to  the  court  in  general  term,  and  there 
the  decree  dismissing  the  bill  was  affirmed  by  a 
divided  court.  From  that  decree,  affirming  the 
decree  of  the  court  in  special  term,  the  appel- 
lants appealed  to  this  court.  Pending  the  case 
in  this  court,  one  of  the  complainants,  namely, 
Barbara  E.  Hume,  died,  and  her  death  is  sug- 
gested on  the  record,  and  the  appeal  is  proae- 
cuted  by  the  surviving  co-complamant,  Crosby. 
Pending  the  case  in  this  court,  the  defendant, 
Mary  D.  Beale,  also  died,  and  the  case  stands 
revived  against  her  legal  representatives. 

ITie  case  is  stated  by  the  court. 

Messrs.  Mooro  and  Bright  and  Jatnes 
Hughes,  for  appellant: 

The  first  and,  as  we  conceive,  main  question 
for  this  court  to  determine  is,  whether  the 
claim  of  the  appellant  is  barred  by  the  lapse  of 
time  or  the  statute  of  limitations.  We  insist 
that  neither  can  be  successfully  applied  to  this 
case.  The  trust  is  an  express  trust.  The  trus- 
tee, Robert  Beale,  was  the  brother-in-law  of  the 
appellants,  and  when  he  took  possession  of 
their  property,  they  were  of  tender  years.  It  ia 
not  pretended  that  any  settlement  of  Mr. 
Beale*s  trusteeship  was  ever  made.  No  ac- 
count was  ever  rendered  to  the  court  or  any- 
where else,  by  said  Beale.  The  evidence  shows 
that  a  large  amoimt  of  personal  property  came 
into  his  hands,  and  some  forty  or  fifty  slaves. 
The  deed  of  trust  vested  the  legal  title  to  all 
of  the  property  in  him,  and  the  said  Eleanor 
Berry  had  nothing  but  the  use  under  said  deed. 
And  it  is  very  apparent  that  the  said  Beale, 
taking  advantj^e  of  the  nearer  relationship 
which  existed  between  him  and  the  appellants, 
and  the  advantage  which  it  was  calculated  to 
inspire  appropriated  a  large  portion  of  that 
property  to  his  own  use  and  profit,  and  never 
did  in  any  way  account  for  it.  Moreover,  Beale, 
during  his  lifetime,  and  up  to  within  a  very- 
short  period  of  his  death,  acknowledged  his  in- 
debtedness to  then)  and  promised  to  pay. 

Under  such  a  state  of  facts,  we  earnestly  in- 
sist that  neither  the  lapse  of  time  nor  statute 
of  limitations  can  avail  the  appellees  anything. 
We  think  the  principle  settled  by  this  court  in 
the  case  of  Michoud  v.  (Hrod,  4  How.,  503 ;  and 
this  case,  now  before  the  court,  in  many  of  its 
features  is  very  similar  to  the  one  abo^e  re- 
ferred to.    In  that  case  the  court  say  i 

"We  can  only  see  in  their  conduct  the  fears 
and  forbearance  of  dependent  relatives,  far  dis- 
tant from  the  scenes  of  the  transactions  of 
which  they  complain,  desirous  of  having  what 
was  due  to  them  and  suspecting  it  hsua  been 
withheld,  but  unwilling  to  believe  that  they  had 
been  wronged  by  brothers  with  whom  th^'  had 
been  associated  in  a  common  interest  by  anoth- 
er brother  who  was  dead.  In  the  case  of  actual 
fraud,  courts  of  equity  give  relief  after  a  long 
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lapse  of  time,  much  longer  than  has  passed  since  | 
the  executors  in  this  instance  purcnased  their 
testator's  estate.    In  general,  len^h  of  time  is 
DO  bar  to  a  trust  clearly  established  to  have 
once  existed;  and  where  fraud  is  imputed  and 

f proved,  l^igth  of  time  ought  not  to  exclude  re- 
ief." 

iSee,  Michoud  v.  Oirod,  4  How.  503«  and 
eases  there  cited. 

The  case  under  consideration,  it  will  be  borne 
in  mind,  is  one  where  two  dependent  females, 
sisters-in-law  to  the  trustee,  looked  to  him, 
and  leaned  upon  him,  and  trusted  him  to  take 
care  of  the  estate  which  had  been  left  them  by 
their  grandfather.  They,  of  course,  were  re- 
luctant to  believe  that  their  brother-in-law 
would  wrong  them,  and  his  repeated  promises 
doubtless  kept  them  from  calling  him  to  a  set- 
tlement in  court  long  ago. 

Messrs,  J.  M,  Carlisle  and  J.  D.  MoPhor- 
soB,  for  appellees: 

1.  The  waste  and  misappropriation  of  prop- 
erty charged  in  the  bill  in  this  cause  occurred 
prior  to  1830. 

2.  Mr.  Beale  had  nothing  to  do  with  the 
sales.  The  testimony  to  establish  his  partici- 
pation is  exceedingly  vague.  No  witness  ever 
saw  him  sell  a  slave,  or  bargain  for  one,  or  re- 
ceive  money  for  one  or  for  any  other  property. 

3.  Was  Mr.  Beale  remiss  or  negligent  of  his 
duty  as  trustee  ? 

He  was  trustee  of  a  mere  dry  lesal  estate, 
and  the  duties  of  such  trustees  are  laid  down 
in  Hill  on  Trustees,  as  confined  to  three  ob- 
jects: Ist.  To  permit  the  cestui  que  trust  to 
enjoy  the  estate;  2d.  To  execute  conveyances 
when  necessary;  3d.  To  defend  the  title  of  a 
cestui  que  trust  in  any  court  of  law  or  equity, 
or  at  any  rate  to  suffer  his  name  to  be  used  for 
that  purpose.  Hill,  Trust.  316,  317.  It  is 
not  his  duty  to  bring  suits,  but  only  to  allow 
his  name  to  be  used,  and  this  not  until  security 
has  been  given  by  the  cestui  que  trust  for 
costs.     (76.) 

And  so  little  of  duty  has  such  a  trustee  to- 
wards his  cestui  que  trust,  that  it  is  said  such 
a  trustee  may  purchase  the  trust  property,  a 
fact  which  makes  a  radical  distinction  between 
him  and  those  who  have  duties  to  perform  in 
reference  to  the  trust  property.     (76.) 

There  is  not  a  particle  of  evidence,  even  in- 
cluding Mrs.  Hume's  testimony  as  to  con- 
versations with  the  deceased,  that  Mr.  Beale 
ever  admitted  any  indebtedness,  or  promised  to 
account  to  the  complainants. 

The  answer  pleads  the  several  statutes  of 
limitations,  and  the  rule  in  equity  is,  that  if 
the  complainant  had  a  concurrent  remedy  at 
law,  and  the  remedy  at  law  be  barred,  the  rem- 
edy in  equity  will  be  absolutely  barred  also. 
Humbert  v.  The  Rector,  etc.,  7  Paige,  195.  "The 
statutes  of  limitations,  when  they  are  ad- 
dressed to  courts  of  equity,  aa  well  as  courts  of 
law,  as  they  seem  to  be  in  cases  of  concurrent 
jurisdiction  (as,  for  example,  in  matters  of  ac- 
count) to  which  they  directly  apply  seem 
equally  obligatory  in  each  court.  It  has  been 
very  justly  obser\*ed  that  in  such  cases  courts 
of  equity  do  not  act  so  much  in  analogy  to  the 
statutes,  as  in  obedience  to  them.''  Story,  Eq. 
Jar.  S  1520. 

In  this  case  the  suit  is  founded  on  an  alleged 
abuse  of  a  trust  no  longer  continuing,  and 
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seeks  an  account  of  such  truBi.  It  does  not 
seek  to  compel  the  trustee  to  execute  an  ezist- 
ing  trust,  but  to  have  a  past  trust  settled,  and 
the  proceeds  ascertained  and  paid  over  by  a 
defaulting  trustee.  It  is,  in  substance,  for 
breach  of  trust;  and  for  such  a  breach  of  trust 
an  action  at  law  may  be  maintained,  or  per- 
haps an  action  of  covenant,  as  a  covenant  by 
the  trust  deed  was  executed  by  Mr.  Beale,  and 
such  an  action  would  still  be  barred  in  12 
years.  Mrs.  Hume  was  of  age  in  1838  (bom 
in  1818)  and  has  been  sui  juris  since  her  hus- 
band's death  in  1842,  25  years  before  the  suit 
was  brought. 

Mrs.  Crosby  was  not  married  until  1844;  the 
limitation  as  to  her  began  to  run  when  she  at> 
tained  full  age,  which  must  have  been  before 
that  year. 

But  in  equity,  as  at  law,  the  disability,  if  re- 
lied on,  must  be  shown  by  the  party  seeking  to 
avoid  the  statute. 

In  Maryland,  and  in  this  district,  women  at 
18  years  of  age  are  entitled  to  receive  their 
personal  property  from  guardians  and  trustees. 

Again;  the  trust  terminated  in  1836.  Mrs. 
Hume,  testifies  that  the  real  estate  was  s(^d  by 
commissioners  appointed  by  the  court.  ''Mr. 
Brocks  and  Mr.  Magruder  paid  my  husband  in 
person  my  portion.  .  .  .  My  husband  re- 
ceived my  share  of  the  sale  of  the  farm  in  1836. 

if 

... 

*'At  law,  jso  far  sls  any  remedy  exists,  the 
debt  (created  by  breach  of  trust)  is  treated  as 
a  simple  contract  debt.  .  .  •  The  rule  in 
courts  of  equity  is  the  same. 

The  debt  created  by  a  breach  of  trust  is  there 
considered  but  as  a  simple  contract  debt,  even 
though  the  circumstances  of  fraud  lappeax,  un- 
less, indeed,  there  may  be  s<Mne  ac^owledg- 
ment  of  the  debt  by  a  trustee  under  a  seal." 
Story,  Eq.  Jur.  1285, 1286. 

"It  is  Y^^U  established  that  the  statute  of 
limitations  is  a  good  plea  in  equity,  as  well  as 
at  law,  etc. 

Kane  v.  Bloodgood,  7  Johns.  Ch.  90. 

The  statute  is  a  bar  in  equity  as  well  as  in 
law,  except  as  to  continuing  trusts.  Story, 
Eq.  Jur.  i  1520,  a. 

But  it  is  said  that  statutes  of  limitation 
do  not  apply  in  cases  of  express  trust.  The 
rule  is,  that  only  existing  express  trusts  are 
not  within  the  statute,  but  all  others  are. 
Story,  Eq.  Jur.  §  1520. 

The  ground  on  which  express  trusts  are  not 
within  the  statutes  is  that  the  possession  of  the 
trustee  is  according  to  his  title,  a  reason  which 
does  not  apply  to  cases  of  breach  of  trust. 
Bright  v.  Legerton,  2  DeG.  F.  &  J.  606. 

But  first;  here  is  no  existing  trust.  The 
trust  was  made  to  end  by  its  own  terms,  on 
any  one  of  several  contingencies. 

If  Mrs.  Berry  nmrried  Owings  in  1830,  then 
when  Mrs.  Hume  was  married  in  1833,  the 
trust  ended. 

If  Mrs.  Berry  was  not  married  till  1843, 
th^,  Mrs.  Hume  having  been  married  and  hav- 
ing attained  full  age,  uie  trust  terminated. 

But,  in  fact,  the  trust  terminated  on  the  sale 
of  the  real  estate  in  1834  or  1836.  And  the 
trust,  as  to  the  personalty,  must  be  hdd  to 
have  terminated  when  the  property  was  con- 
verted or  wasted  in  1830. 

60^ 
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The  conversion  was  known  to  the  coniplain- 
ants  in  1830,  and  averred  in  their  bill.  It  was 
again  made  known  to  them  in  Mr.  Beale's  an- 
swer to  that  bill. 

The  issue  of  fact  was  then  distinctly  made 
and  presented.  The  existence  of  any  further 
trust  as  to  the  personal  property  was  openly 
disavowed  by  the  trustee;  the  position  of  the 
parties  became  adverse,  and  limitation  then' 
began  to  run. 

Boone  v.  Chiles,  10  Pet,  177. 

Whenever  there  was  an  actual  conversion  of 
the  property  by  the  trustee,  the  statute  would 
have  commenced  to  run. 

Lapse  of  time  is  a  defense  in  equity. 

Story,  E(j.  Jur.,  sec.  1284,  a,  referring  to  the 
rule  imposing  diligence  upon  parties  seeding 
relief,  says :  "Hence,  if  there  be  a  clear  breach 
of  trust  by  a  trustee,  yet  if  the  cestui  que  trust 
or  beneficiary  has  for  a  long  time  acquiesced  in 
the  misconduct  of  the  trustee,  with  full  knowl- 
edge of  it,  a  court  of  equity  will  not  relieve 
him,  but  leave  him  to  bear  the  fruits  of  his  own 
negligence  or  infirmity  of  purpose.  Citing 
Broadhurst  v.  Balguay,  1  Y.  &  C,  N.  R.,  16, 
28-32. 

In  McKnight  v.  Taylor,  1  How.,  161,  168, 
this  court,  after  noticing  the  long  delay  in 
bringing  suit,  as  raising  a  presumption  of  pay- 
ment, said:  "But  we  do  not  found  our  judg- 
ment upon  the  presumption  of  payment.  For  it 
is  not  merely  on  the  presumption  of  payment, 
or  in  analogy  to  the  statute  of  limitations, 
that  a  court  of  chancery  refuses  to  lend  its  aid 
to  stale  demands.  There  must  be  conscience, 
good  faith  and  reasonable  diligence,  to  call  into 
action  the  powers  of  the  court." 

"The  rule  upon  this  subject  must  be  consid- 
ered as  settled  by  the  decision  of  this  court  in 
the  case  of  Piatt  v.  Vattier,  9  Pet.  416;  and 
that  nothing  can  call  a  court  of  chancery  into 
activity  but  conscience,  good  faith  and  reason- 
able diligence;  and  where  these  are  wanting, 
the  court  is  passive  and  does  nothing;  and, 
therefore,  from  the  beginning  of  equity  juris- 
diction, there  was  always  a  limitation  of  suit 
in  that  court." 

"Fraud  or  breach  of  trust  ought  not  lightly 
to  be  imputed  to  the  living,  for  the  legal  pre- 
sumption is  the  other  way;  and  as  to  the  dead, 
who  are  not  here  to  answer  for  themselves,  it 
would  be  the  height  of  injustice  and  cruelty  to 
disturb  their  ashes,  and  violate  the  sanctity  of 
the  grave,  unless  the  evidence  of  fraud  be  clear 
beyond  a  reasonable  doubt."  Prevost  v.  Oratz, 
6  Wheat.  481. 

What  are  the  excuses  alleged  for  the  delay? 

1.  False  and  fraudulent  promises  made  by 
the  deceased,  with  intent  to  procrastinate  and 
delay  the  complainants.  The  bill  alleging  this 
is  not  sworn  to,  and  the  only  testimony,  and 
that  clearly  inadmissible,  is  that  of  Mrs.  Hume 
herself,  whose  testimony  is  very  vague,  by  no 
means  sustaining  the  allegations  of  the  bill, 
but,  in  fact,  consistent  with  the  perfect  inno- 
cence of  Mr.  Beale,  and  the  absence  of  any  in- 
debtedness by  him.  Beyond  this  incompetent 
and  inadmissible  testimony,  there  is  not  a  par- 
ticle of  evidence  tending  or  introduced  to  prove 
these  allegations. 

2.  That  Mr.  Beale  took  advantage  of  his  re- 
lationship (having  married  their  half  sister) 
to  abuse  the  confidence  which  it  naturally 
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tended  to  inspire.  On  this  point  not  a  particle 
of  evidence  is  offered.  Mr.  Beale's  wife  had  no 
interest  whatever  in  the  Berry  property,  and 
we  deny  that  the  relationship  tended  to  inspire 
any  confidence  which  Mr.  Beale's  character  did 
not  of  itself  deserve. 

The  above  are  the  excuses,  and  the  only  ex- 
cuses, set  up  in  the  bill  for  the  long  delay  of 
thirty-seven  years  in  bringing  this  suit. 

And  to  the  contrary  of  these  excuses,  and  in 
direct  contradiction  of  them,  is  the  testimony 
of  Mrs.  Hume,  that  her  husband  contemplated 
a  suit  against  Mr.  Beale,  but  was  prevented 
from  bringing  it,  not  from  his  promises,  but  by 
her  representations  of  Mr.  Beale's  poverty. 

The  bill  filed  in  1830  bv  the  present  com- 
plainants, was  for  identically  the  same  cause  of 
action  as  that  comprised  in  the  present  bill.  It 
sets  forth  the  deed  of  trust  of  Mar.  14,  1826, 
the  sale  of  the  negroes  and  other  personal  prop- 
erty by  Beale  and  Mrs.  Berry,  and  the  waste 
of  the  proceeds,  and  prays  the  only  means  of  re- 
lief that  can  now  be  granted — an  account,  etc 

This  bill  was  duly  answered,  the  cause  was 
regularly  heard,  and  a  decree  made  dismissing 
the  bill,  with  costs. 

There  is  nothing  to  affect  the  validity  and 
effect  of  this  decree.  Though  made  against 
infants,  "an  infant  is  as  mudi  bound  by  a  de- 
cree as  a  person  of  full  age." 

Story,  Eq.,  792. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  object  of  this  bill  is  to  obtain  an  account 
of  the  trusteeship  of  Kobert  Beale,  under  a 
deed  made  in  1826  by  Benjamin  Berry,  of 
Maryland,  conveying  certain  real  and  personal 
estate  to  him  for  the  benefit  and  enjoyment  of 
the  widow  and  children  of  a  son  of  the  grantor. 
The  bill  was  filed  April  22,  1867,  by  the  surviv- 
ing  children,  and  charges  that  the  trustee  sold 
and  converted  to  his  own  use  a  considerable 
portion  of  the  personal  estate,  and  suffered  the 
widow  to  squander  the  rest,  and  gives  as  an  ex- 
cuse for  not  instituting  proceedings  sooner, 
that  Beale  had,  from  time  to  time,  put  them 
off  with  promises  of  settlement. 

On  the  hearing  the  bill  was  dismissed,  and 
this  appeal  is  prosecuted  to  reverse  that  deci- 
sion. 

It  is  undeniable  that  the  waste  and  misap- 
propriation of  property  for  which  relief  is 
sought,  occurred  prior  to  1830. 

This  is  apparent,  not  only  by  the  testimcmy 
of  the  living  witnesses,  but  by  the  papers  in  the 
suit  commenced  in  the  county  court  of  Prince 
George's  county,  Maryland,  where  the  proper- 
ty was  situated,  in  behalf  of  the  children,  for 
whom  Benjamin  Berry,  in  his  deed,  made  pro- 
vision, by  their  uncle  and  next  friend,  for  the 
same  cause  of  action  as  that  comprised  in  the 
present  suit. 

The  bill  in  that  case  was  filed  on  the  16th  day 
of  December,  1830,  and  set  forth  the  deed  of 
trust,  the  sale  of  the  personal  property  by 
Beale  and  Mrs.  Berry,  the  waste  of  the  pro- 
ceeds, and  prayed  for  an  account  and  the  ap- 
pointment of  a  receiver.  Beale,  in  his  answer, 
admitted  that  Mrs.  Berry,  who,  he  claimed,  had 
been  rightfully  in  possession  and  control  of  the 
property,  had,  without  his  knowledge  or  au- 
thority, greatly  impaired  and  injured  the  value 
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of  the  trust  estate;  that  finding  all  other 
means  ineffectual  to  prevent  her  further  dis- 
posing of  the  prpperty,  he  had  appealed  for 
protection  to  the  high  court  of  chancery  of 
Maryland,  which  was  granted,  and  that  he  had 
abandoned  his  residence  in  Washington  at 
ereat  personal  sacrifice,  and  was  living  on  the 
nrm  lor  the  purpose  of  taking  care  of  it,  and 
what  remained  of  the  personal  property.  He 
denied  that  he  was  in  anywise  remiss  or  negli- 
gent of  his  duties  as  trustee;  or  that  he  had 
anything  to  do  with  the  sale  of  the  negroes  or 
other  personal  property. 

The  cause  was  regularly  heard,  and  a  decree 
made  dismissing  the  bill. 

While  it  is  not  necessary  for  the  purposes  of 
this  case  to  decide  whether  this  decree  can  be 
treated  as  a  former  adjudication  of  the  matters 
in  controversy,  yet  it  is  quite  clear  that  forty 
years  ago  a  Maryland  court  of  equity,  sitting 
on  the  spot  where  the  transactions  occurred, 
while  they  were  fresh  in  the  memory  of  men, 
did  not  believe  Beale  guilty  of  the  breach  of 
trust  with  which  he  was  charged,  and  that  the 
near  kindred  of  the  complainants  acquiesced  in 
the  Tesvdt  of  that  suit. 

•348]  •Whether  Beale,  imder  the  deed  of 
Benjamin  Berry,  was  the  trustee  of  a  mere 
diy,  l^al  estate,  or  whether  His  duties  and  re- 
sponsibilities es^nded  further,  it  is  not  im- 
portant to  determine.  In  any  aspect  of  the 
case,  there  has  been  such  gross  laches  on  the 
part  of  the  cestui  que  trusts  that  they  have 
disentitled  themselves  to  the  relief  which  they 
86^  to  obtain.  It  is  an  established  rule  with 
courts  of  equity,  independent  of  any  statute  lim- 
iting the  time -in  wnich  suits  can 'be  brought, 
that  they  will  not  entertain  stale  demands. 
This  rule  is  necessary  from  considerations  of 
public  policy,  and  because  it  is  impossible  to 
do  entire  justice  when  the  transactions  sought 
to  be  impeached  have  become  obscure  by  lapse 
of  time,  and  the  evidence  on  the  subject  is  lia- 
We  to  be  lost.  Story,  Kq.  Jur.,  §  1284,  refer- 
ring to  the  rule  imposing  diligence  upon  par- 
ties seeking  rdief,  says:  "Hence,  if  there  be 
a  dear  breach  of  trust  by  a  trustee,  yet,  if  the 
cestui  que  trust  or  beneficiary  has  for  a  long 
time  acquiesced  in  the  misconduct  of  the  trus- 
tee, with  full  knowledge  of  it,  a  court  of  equity 
will  not  relieve  him,  but  leave  him  to  bear  the 
fmits  of  his  own  negligence  or  infirmity  of 
pmpose." 

This  rule,  requiring  the  party  injured  to 
tusk  redress  in  reasonable  time,  has  so  often 
received  the  sanction  of  courts  of  equity  in  this 
country  and  England,  that  it  is  unnecessary  to 
dte  authorities  to  sustain  it.  Whether  the 
lapse  of  time  is  suflScient  to  bar  a  recovery 
must,  of  necessity,  depend  upon  the  particular 
drcumstances  of  each  case.  Harwood  v.  R. 
Co.  [ante,  558],  decided  at  this  term. 

By  the  terms  of  the  deed  in  this  case,  the  in- 
terest of  Mrs.  Berry  in  the  property  terminated 
on  her  marriage  or  death,  and  if  the  eldest 
child  was  of  age  or  married,  on  the  happening 
of  either  of  these  events  the  entire  trust  ceased, 
and  the  truBtee  was  directed  to  convey  the  es- 
tate, real  and  personal,  to  the  children  and  their 
heirs.  It  is  alleged  that  Mrs.  Berry  was  mar- 
ried to  Owings  in  1830.  If  this  were  so,  it 
would  account  for  her  conduct  in  converting 
the  peraonal  property  to  her  use,  but  the  evi- 
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dence  on  the  subject  of  this  *marriacc,[*349 
although  rendering  it  highly  probable  that  it 
did  occur,  is  insufficient  to  establish  it. 

It  is  conceded,  however,  that  she  was  mar- 
ried to  Ferguson  in  1843,  at  which  time  the  eld- 
est child  was  not  only  of  full  age,  but  had  been 
married  and  was  then  a  widow.  These  occur- 
rences, according  to  the  terms  of  the  deed,  ter- 
minated the  trust,  but  in  point  of  fact  it  was 
terminated  in  1834  or  1830,  when  the  real  es- 
tate was  sold  by  order  of  the  Prince  George's 
county  court.  This  sale  is  set  up  in  the  answer, 
and  Mrs.  Hume  testifies  that  the  farm  was  sold 
by  commissioners  appointed  by  the  court,  and 
that  her  husband,  in  1836,  received  from  them 
in  person,  her  share  of  the  proceeds.  It  is  in 
evidence  that  Mrs.  Crosby  was  married  in  1844, 
and  she  must  have  arrived  at  full  age  before 
that  time. 

It  thus  appears  that  all  grounds  of  action, 
existing  in  this  'mse,  must  have  occurred  be- 
tween twenty  and  thirty  years  ago,  and  that 
the  alleged  breach  of  trust  for  which  the  es- 
tate of  Beale  is  asked  to  account  took  place 
thirty-seven  years  before  the  institution  of  this 
suit. 

Why  have  these  complainants  slept  upon 
their  rights  for  this  great  length  of  time,  and 
why  have  they  delayed  invoking  the  aid  of  a 
court  of  equity  until  the  person  charged 
with  misconduct  is  dead?  It  is  plain  this  un- 
usual delay  places  them  on  the  defensive,  and 
requires  satisfactory  explanation  before  they 
can  obtain  relief. 

It  is  alleged  in  the  bill  as  an  expuse  for  not 
suing  earlier,  that  Beale  put  the  complainants 
off  from  time  to  time  with  promises  to  settle 
his  trusteeship,  and  did  not  deny  that  he  was 
largely  indebted  to  them  on  that  account.  This 
allegation  receives  support  only  in  the  testi- 
mony of  Mrs.  Hume,  who  had  no  right  to  testi- 
fy as  to  any  conversation  or  transaction  with 
the  decedent  imless  the  opposite  party  or  the 
court  wished  her  to  do  it.  15  Stat,  at  L.  533. 
This  rule  of  exclusion  was  imposed  by  Congress 
in  the  interest  of  dead  men  s  estates,  but  as 
the  record  does  not  disclose  any  objection  to 
the  competency  of  the  witness,  her  testimony 
will  be  treated  as  if  rightfully  'given.  [♦350 
She  says,  in  general  terms,  that  she  called  on 
Beale  repeatedly  to  settle,  and  that  he  prom- 
ised to  dx>  so,  and  that  these  promises  induced 
her  not  to  sue  him.  This  is  the  extent  of  her 
testimony  on  the  subject,  and  her  statement  is 
so  general  and  so  obviously  necessary  to  avoid 
the  bar  of  the  statute  of  limitations  and  of 
lapse  of  time,  which  were  pleaded,  that  it  car- 
ries little  weight  with  it.  It  would  never  do  to 
hold  that  a  stale  demand  of  such  long  standing 
could  have  vitality  imparted  to  it,  on  the  mere 
statement  of  a  party  in  interest  that  the  de- 
cedent promised  to  settle.  There  must  be  some 
corroborating  circumstances  to  call  into  activ- 
ity the  powers  of  a  court  of  equity,  and  these 
are  wholly  wanting  in  this  case.  No  one  was 
ever  present  at  any  of  these  conversations,  and 
there  is  no  specification  of  time  or  place,  nor 
does  she  say  that  Beale  ever  admitted  any  in- 
debtedness on  account  of  this  trust.  Besides, 
she  never  wrote  to  him,  nor  did  he  ever  write 
to  her  on  the  subject,  which  is  a  little  remark- 
able, considering  her  destitute  situation  from 
1837  to  the  commencement  of  this  suit.     In- 
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deed,  the  letters  which  she  did  write  to  him  in 
1837  and  1846  are  inconsistent  with  the  idea 
that  she  thought  he  intended  to  defraud  her, 
which  she  now  says  she  always  entertained. 

There  is  nothing  in  the  record  except  this 
testimony  that  tends  even  to  show  that  Beale 
ever  admitted  he  was  chargeable  for  the  wrong- 
ful conversion  of  the  property  in  question.  He 
expressly  disclaims  this  liability  in  the  Mary- 
land suit  in  1830,  and  the  court  could  not  have 
rendered  the  decree  it  did  without  bein^  satis- 
fied at  least  that  he  was  not  personally  con- 
cerned in  the  waste  of  the  property.  It  is  hard 
to  believe,  on  the  unsupported  testimony  of  a 

Sarty  in  interest,  that  Beale  at  difTerent  times 
uring  a  long  life  confessed  a  liability  which 
he  repudiated  on  the  occasion  of  that  litigation. 
It  IS  a  little  sin^lar  that  Beale  should  have 
confined  his  promises  to  Mrs.  Hume,  and  not 
extended  them  to  Mrs.  Crosby.  Mrs.  Crosby 
does  not  testify,  and  we  do  not  learn  that 
either  herself  or  husband,  with  whom  she  lived 
for  thirteen  years,  ever  manifested  disapproba- 
351*]  tion  of  Beale's  conduct.  'If  the  other 
sister,  Rosalie,  who  died  unmarried  in  1860, 
considered  Beale  had  wronged  her,  she  would 
not  have  intrusted  him^  as  she  did,  with  the 
management  of  her  share  of  the  moiiey  received 
from  the  sale  of  the  farm. 

There  is  one  other  point  in  connection  with 
the  testimony  of  Mrs.  Hume  worthy  of  com- 
ment. She  swears  that,  in  1834  or  1835,  she 
advised  her  husband  against  suing  Bea,le,  for 
the  reason  that  he  was  poor  and  nothing  could 
be  made  out  of  him,  and  that  her  husband  used 
to  lend  Bekle  money  and  supersede  his  debts 
for  him.  If  this  be  so,  the  theory  on  which  this 
case  is  prosecuted  falls  to  the  ground,  for  the 
whole  effort  is  to  show  that  Beale  got  so  rich 
immediatelv  after  the  conversion  of  the  person- 
al estate  that  he  must  have  shared  the  pro- 
ceeds. It  is  argued  that  the  conversations 
which  Beale  had  with  Douglass  refer  to  the  ob- 
ligations arising  from  hisl>reach  of  trust,  and 
t£it,  therefore,  Mrs.  Hume  is  sustained  by  the 
testimony  of  Douglass.  But,  manifestly,  Beale 
is  not  talking  on  this  subject;  he  is  talking 
al)0ut  the  sum  of  $3,000  which  Miss  Rosalie 
Beri]y  cot  from  the  sale  of  the  farm  and  placed 
in  his  Bands  to  loan.  This  money  be  owed  the 
estate  of  Miss  Berry,  and  was  desirous  of  pay- 
ing to  her  next  of  kin,  Mrs.  Hume  and  Mrs. 
Crosby. 

It  is  needless  to  pursue  the  subject  further. 
If  Beale  was  guilty  of  misconduct  in  his  char- 
acter of  trustee,  the  complainants  had  full 
knowledge  of  it  and  acquiesced  in  it  for  a  great 
length  of  time,  and  there  is  nothing  shown  in 
the  evidence  to  overcome  the  decisive  influence 
of  this  knowledge  and  acauiescence. 

The  decree  diemiseing  trie  hill  is  affirmed. 


JEAN  M.  LAPEYRE,  Appt., 

V, 

UNITED  STATES. 
(See  S.  C.  17  Wall.  191-206.) 
PresidenVa  Proclamaiione — date  of — preeump- 

tion  as  to, 

1.  The  same  rule  of  presumption  should  be  ap- 
plied to  Proclamations  of  the  President  that  is  ap- 
plied to  statutes;  that  is,  that  they  had  a  valid 
existence  on  the  day  of  their  date,  and  no  in- 
quiry should  be  permitted  upon  the  subject. 

2.  Conceding  publication  to  be  necessary,  the 
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officer  upon  whom  rests  the  duty  of  making  it 
should  be  conclusively  presumed  to  have  promptly 
and  properly  discharged  that  duty. 

[No.  99.] 

Argued  Jan.  li,  1873,  Re-argued  Apr,  2,  187S, 
Decided  Apr,  15,  1873. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellant,  to  recover  for 
certain  bales  of  cotton  which,  according  to  the 
act  of  July  2,  1864,  upon  the  removal  of  the 
same  from  enemy's  territory,  he  had  trans- 
ferred, on  June  26,  1865,  to  the  agent  of  the 
government.  A  Proclamation  by  the  Presi- 
dent, abolishing  the  restrictions  on  such  re- 
moval, was  signed  and  sealed  two  days  pre- 
vious, t.  e.,  on  July  24,  1866,  but  was  pub- 
lished in  no  other  manner  until  July  27,  1865. 
The  court  below  having  entered  a  decree  dis- 
missing this  petition,  the  claimant  took  an  ap- 
peal to  this  court. 

The  case  is  further  stated  in  the  opinion  of 
the  court,  and  especially  in  the  dissenting  opin- 
ion of  Mr.  Justice  Hunt. 

Messrs.  H.  H.  Blackhum,  Ward  H.  Lamon, 
Charles  E.  HoTey  and  P.  PMllips,  for  ap- 
pellant: 

This  transaction,  it  is  to  be  observed,  took 
place  after  hostilities  had  ceas^.  Kirby  Smith, 
who  commanded  west  of  the  Mississippi,  sur- 
rendered May  26,  1865.  Lee  had  already  sur- 
rendered Apr.  9,  and  Johnson  Apr.  26.  War 
was,  in  point  of  fact,  ended. 

By  the  5th  section  of  the  act  of  July  13,  1801 
(12  Stat,  at  L.  257),  the  President  was  author- 
ized to  proclaim  "that  the  inhabitants  of  a 
state  or  an^  part  thereof  where  any  such  insur- 
rection exists  are  in  a  state  of  insurrection 
against  the  United  States,"  and  thereupon  "all 
commercial  intercourse"  between  such  inhab- 
itants and  the  citizens  of  the  rest  of  the  United 
States  ''shall  cease  and  be  unlawful,  so  long  aa 
such  condition  of  hostility  shall  continue.'' 

May  10,  1865,  the  President  issued  his  Proc- 
lamation that  ''armed  resistance  to  the  author- 
ity of  this  government  may  be  regarded  aa  vir- 
tually  at  an  end." 

13  Stat,  at  L.  757. 

To  give  full  effect  to  this  result  of  the  law, 
two  Proclamations  were  issued — the  first  June 
13,  1866,  removing  all  restrictions  on  "internal, 
domestic  and  coastwise  trade,  and  upon  the  re- 
moval of  products  of  states  heretofore  declared 
in  insurrection"  east  of  the  Mississippi  river. 
13  Stat,  at  L.  763. 

The  second  was  issued  June  24,  1865,  con- 
taining similar  provisions  as  to  purchase  and 
removal  of  prochicts  of  states  "lying  west  of 
the  Mississippi  river." 

13  Stat,  at  L.  7G9. . 

We  thus  see  that  these  Proclamations  were 
issued  under  the  requirement  of  the  act  of 
1861,  and  are  but  a  formal  notification  that  the 
prohibition  under  that  act  no  longer  existed; 
m  other  words,  that  hostility  no  longer  con- 
tinued. 

It  is  very  true  that  the  transaction  was  made 
in  ignorance  of  the  Proclamation.  Both  the 
parties  contracted  under  the  impression  that 
the  state  of  hostilities  still  continued,  and  that 
the  restrictions  on  trade  still  existed.  Here  was 
a  mistake  of  fact,  against  which  principles  of 
equity  would  relieve. 
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Hunt  r.  Rouamanier,  8  Wheat.  174;  S.  C.  1 
Pet.  1. 

The  precise  question  was  submitted  to  the 
Attorney  General,  and  decided  by  him  in  an 
elaborate  opinion  Mar.  14,  1B66,  in  which  he 
held  that  the  "solenmities  of  the  si^n-manual 
of  the  President,  and  the  seal  of  the  United 
States  are  conclusive  evidences  that  on  the  day 
they  were  performed,  the  President  did  the  act 
declared  in  the  Proclamation."  No  other  solem- 
nity was  required.    No  other  act  was  needed. 

Messrs,  George  H.  Williams,  *Atiy,  Oen., 
and  C.  H.  Hill,  Asst.  Atty.  Gen.,  for  appellee: 

In  the  absence  of  all  other  evidence,  the 
Proclamation  will  undoubtedly  be  presumed  to 
have  been  promulgated  on  the  day  of  its  date, 
and  it  will  be  presumed  that  a  deed  or  other  in- 
strument was  delivered  on  the  day  of  its  date, 
and  to  take  effect  from  that  day.  But  this  is  a 
presumption  only,  which  may  be  removed  by 
evidence  that  it  was  published  on  some  subse- 
quent day,  as  in  the  present  case.  U.  8,  v.  Le 
Bmron,  19  How.  73,  15  L.  ed.  525. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  judgment  of  the 
court  of  claims.  The  decision  was  against  the 
petitioner,  and  he  has  brought  the  case  here  for 
review. 

The  <mly  inquiry  presented  for  our  consider- 
ation is,  when  the  Proclamation,  which  is  the 
hinge  of  the  controversy,  took  effect.  The 
question  arises  on  the  third  finding  of  the 
court  of  claims,  which  is  as  follows:  ''The 
Proclamation  of  the  President,  of  June  24, 
1865,  was  not  published  in  the  newspapers  un- 
til the  moriiin^  of  the  27  th  of  that  month ; 
nor  was  it  published  or  promulgated  anywhere, 
or  in  any  form,  prior  to  said  last  named  day, 
unless  its  being  sealed  with  the  seal  of  the 
Unitei  States,  in  the  Department  of  State,  was 
a  publication  or  promulgation  thereof." 

There  is  no  act  of  Confess,  and  nothing  to 
be  found  in  American  jurisprudence,  which 
bears  very  directly  on  the  subject.  In  the 
English  law  the  instrument  is  thus  defined: 
Troclamation — proclamatio — is  a  notice  pub- 
licly given  of  anything  whereof  the  King 
thinks  fit  to  advertise  his  subjects.  And  so  it 
is  used.     7  Rich.,  11.,  ch.  6;  dowell.  Law  Die." 

Proclamations  for  various  purposes  are 
mentioned  in  the  English  authorities,  but  it 
196*1  could  serve  no  useful  end  particularly  *to 
refer  to  them.  2  Jac.  L.  Die.  In  England 
they  must  be  imder  the  great  seal.  7  Com. 
Dig.  31.  If  their  existence  is  intended  to  be 
denied,  tlie  proper  plea  is  nul  tiel  record.  Key- 
ley  V.  Manning,  Cro.  Car.  180;  Hotoard  v. 
SUiter,  2  Rolle,  172.  It  is  a  part  of  the  King^s 
prerogative  to  issue  them.  1  Bl.  Com.  70.  It  is 
a  criminal  offense  to  issue  them  without  au- 
thority. Bro.  Abr.,  fol.  160;  17  Vin.  199.  By 
the  3l8t  of  Hen.  VIII.,  ch.  8,  it  was  enacted 
that  the  King,  with  the  advice  of  his  counsel, 
might  issue  proclamations  denouncing  pains 
and  penalties,  and  tX»at  such  proclamations 
should  have  the  force  of  acts  of  Parliament. 
This  statute,  so  fraught  with  evil  to  the  liber- 
ties of  t^e  subject,  was  repealed  a  few  years 
later  in  the  succeeding  reign  of  Edward  VI., 
and  during  his  minority.  A  very  careful  and 
learned  writer  says:  ''A  proclamation  must 
17  Waix. 


be  under  the  great  seal,  and  if  denied  is  to  be 
tried  by  the  record  thereof.  It  is,  of  course, 
necessary  to  be  published,  in  order  that  the 
people  may  be  apprised  of  its  existcoice  and 
may  be  enabled  to  perform  the  injunctions  it 
contains.  In  the  absence  of  any  express  au' 
thorities  it  should  seem  that  if  the  proclama- 
tion be  under  the  great  seal  it  need  not  be  made 
by  any  particular  class  of  individuals  or  in  any 
particular  manner  or  place,  and  that  it  would 
suffice  if  it  were  maae  by  anyone  under  the 
King's  authority  in  the  market-place  or  public 
street  of  each  large  town.  It  luways  appears 
in  the  gazette."  Chit.  Prer.  106.  This  is  the 
only  authority  on  the  subject  here  under  con- 
sideration which  our  researches  have  enabled 
us  to  find.  The  writeB  refers  to  no  other  au- 
thor and  to  no  adjudicated  cases  in  support  of 
his  views.  The  3d  section  of  the  Documentary 
Evidence  Act,  8  and  9  Vict.,  ch.  113,  declares 
that  the  copy  of  a  proclamation  purporting  to 
be  printed  by  the  Queen's  printer  shall  be  suf- 
ficient proof  of  the  existence  of  the  original. 
Under  the  circumstances  it  may  be  well  to  look 
to  the  analogy  afforded  by  the  promulgation  of 
statutes.  At  the  common  law  every  act  of  Par- 
liament, unless  a  different  time  were  fixed,  took 
effect  from  the  first  day  of  the  *ses8ion,  [♦lOT 
no  matter  how  long  the  session  or  when  the  act 
was  passed.  This  rule  was  applied  to  acts 
punishing  offenses  of  all  grades,  including 
those  which  were  capital  and  even  attaints.  The 
authorities  on  the  subject  are  learnedly  col- 
lected by  Mr.  Justice  Story  in  the  case  of  The 
Brig  Ann,  1  Gall.  64.  Such  was  the  law  in 
England  until  the  passage  of  the  33d  George 
111.,  ch.  13,  which  declared  that  the  royal  as- 
sent should  be  indorsed,  and  that  the  act 
should  take  effect  only  from  that  time. 

The  act  of  Congress  of  July  27,  1789,  §  2, 
declares  that  whenever  a  bill,  order,  resolution 
or  vote  of  the  Senate  and  House  of  Representa- 
tives has  been  signed  by  the  President,  or  not 
having  been  returned  by  him  with  his  objec- 
tions, shall  have  become  a  law,  it  shall  forth- 
with thereafter  be  received  by  the  Secretary  of 
State  from  the  President ;  and  that  whenever  a 
bill,  order,  resolution  or  vote — having  been  re- 
turned by  the  President  with  his  objections — 
shall  have  been  approved  by  two  thirds  of  both 
Houses  of  Congress,  and  become  a  law,  it  shall 
be  received  by  the  Secretary  from  the  President 
of  the  Senate,  or  Speaker  of  the  House  of  Rep- 
resentatives, in  whichsoever  House  it  shall  have 
been  last  approved;  and  it  is  made  his  duty 
carefully  to  preserve  the  originals.  The  1st  sec- 
tion of  the  act  of  April  20,  1818,  directs  that 
the  Secretai*y  shall  publish  all  acts  and  resolu- 
tions currently  as  they  are  passed,  in  news- 
papers. The  4th  section  provides  that  he  shall 
cause  to  be  published  at  the  close  of  every  ses- 
sion of  Congress  copies  of  the  acts  of  Congress 
at  large,  including  all  Amendments  to  the  Con- 
stitution adopted,  and  all  public  treaties  rati- 
fied, since  the  last  publication  of  the  laws. 

Both  those  acts  are  silent  as  to  proclama- 
tions, and  we  have  been  imable  to  find  any  pro- 
vision in  the  laws  of  Congress  touching  the 
manner  of  their  original  promulgation  or  their 
subsequent  printing  and  preservation.  Numer- 
ous acts  were  pas^d  during  the  late  war  au- 
thorizing proclamations  to  be  issued,  but  they 
are  silent  upon  these  subjects.    *In  the  [*198 
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la-  approval.     The   approval  must  neceBaarily   be 

iQ-  still  later.    It  may  be  added,  as  to  both  stat- 

he  utes  and   proclamationa,   that  even   after   the 

12  publication  in  the  newspapers,  there  are  in  our 

Jl,  country  large  districtB  of  territory  where  act- 

nn  ual    knowledge    does    not    usually    penetrate 

it.  through  that  or  uiy  other  channel  of  communi- 

in-  cation  until  m  considerably  later  period.      It 

'ed  will   hardly  be  contended  that  proclAmatiims 

ch  should  take  effect  at  dilTerent  times  in  different 

nil  places,  according  to  the  speedier  or  less  speedy 

it.  means  of  lOiowledge  in  such  places  rerfpectiveJy. 

is-  But  the  gravest  objection  to  the  test  of  pub- 

na  lication  contended  for  by  the  defendant  in  er- 

lae  ror  remains  to  be  considered.     It  would  nuUce 

the  time  of  taking  effect  depend  upon  extrane-  ' 
to  oua  evidence,  which  might  be  convicting,  and 
JO-  might  not  be  preserved.  The  date  is  aa  un- 
FB-  varying  guide.  If  that  be  departed  from,  the 
ne  subject  may  be  one  of  indefinitely  recurring 
litigation.  The  resuk  in  one  case  would  be  no 
en  bar  in  another  if  the  parties  were  different. 
et-  Upon  whom  'would  rest  the  burden  of  [*EOO 
ed,  proof,  the  party  alleging  or  the  party  denying 
V.  the  fact  of  publication?  If,  after  a  lapse  of 
m-  years,  the  proof  were  that  a  proclamation  pur- 
tiis  porting  to  be  published  by  authority  was  seen 
les  at  a  specified  time  in  a  newspaper,  but  the 
u^  paper  were  lost  and  its  date  could  not  be 
of  shown,  would  the  proclamation  be  held  to  take 
ig-  effect  only  from  the  time  it  was  so  seen  by  the 
IS  witness  t  Suppose  in  the  distant  futuire  no 
53.  proof  of  publication  could  be  found,  would  all 
ing  the  rights  which  had  grown  up  under  it  be  lost 
'he  unless  protected  by  the  rule  of  limitations  T 
14;  Would  t^e  instrument  itself  be  »  nullity  T 
Would  an  eiempliSed  copy  from  the  proper  of- 
ice  See  be  an  iusulUcient  answer  to  the  pica  o{  aul 
ty,  tiel  recordf  According  to  the  views  main- 
ag-  tained  by  the  counsel  for  t^e  plaintiff  in  error 
in-  ail  these  questions  must  be  answered  in  the  af- 
lys  firroative.  The  only  way  to  guard  againat 
.  it  these  mischiefs  is  to  apply  the  same  rule  of 
in  presumption  to  proclamations  that  is  applied 
re.  to  statutes,  that  is,  that  they  had  a  valid  ex- 
do  istence  on  the  day  of  tlleir  dote,  and  to  permit 
Ing  no  inquiry  upon  the  subject.  Conceding  pub- 
lec-  lication  to  be  necessary,  the  officer  upon  whom 
Hie  rests  the  duty  of  making  it  should  be  conctu- 
tve  sively  presumed  to  have  promptly  and  properly 
let  discharged  that  duty.  If  the  Proclamation 
on-  here  involved  were  a  resolution  or  an  act  of 
;  it  Congress  no  such  question  oould  arise.  That 
ted  "a  proclamation,  ...  if  denied,  is  to  be 
the  tried  by  the  record  thereof,"  and  that  in  auch 
Ja-  case  the  proper  plea  is  nul  lict  record,  wema 
the  to  be  conclusive  upon  the  subject. 
the  It  would  be  unlit  and  unsafe  to  allow  the 
ect  commencement  of  the  effect  whenever  the  ques- 
'hy  tjon  arises,  whether  at  a  near  or  a  distant 
na-  time,  to  depend  upon  the  uncertainty  of  parol 
f  a  proof,  or  upon  anything  extrinsic  to  the  instru- 
;la-  ment  itself,  as  found  in  the  archives  of  the  na- 

lies  The  judgment  of  the  Court  of  Claim*  is  re- 

sk'  versed,  and  the  ease  ictll  be  remanded,  tcith  di- 

tbe  reetiont  to  enter  a  judgment  in  favor  of  the  ap- 

Ive  pellani. 

ur  in  the  Judg- 

*Mr.  Justice  Hnst.  dissenting:  [*S01 

By  the  act  of  July  2,  1B04  (Vol.  13,  p.  377, 
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sec.  8),  provision  was  made  for  the  transmis- 
sion and  sale  of  cotton  from  the  insurrection- 
ary states. 

Among  other  things  it  was  provided  that  one 
having  cotton  in  the  states  west  of  the  Missis- 
sippi, might  transport  the  same  through  the 
lines  of  the  United  States  armies  to  the  city  of 
New  Orleans,  and  there  deliver  the  same  to  an 
agent  of  the  United  States,  who  should  huy  the 
same  and  return  to  the  person  producing  the 
cotton  three  fourths  of  the  market  value  there- 
of in  the  city  of  New  York.  In  substance,  this 
act  permitted  the  introduction  and  sale  of  cot- 
ton from  enemy's  country,  subject  to  a  tax  of 
twenty-five  per  cent  on  the  value  thereof. 

On  the  18th  of  June,  1S65,  the  claimant 
caused  to  be  shipped  to  New  Orleans  from  some 
point  west  of  the  Mississippi  river  476  bales  of 
cotton,  and  consigned  the  same  to  the  purchas- 
ing agent  of  the  government.  This  cotton 
reached  New  Orleans  on  the  24th  day  of  June. 
On  the  26th,  the  owner  executed  a  bill  of  sale 
of  the  same  to  the  government  agent,  who  re- 
turned to  him  367  bales;  being  three  fourths 
thereof,  and  retained  119  bales,  being  one 
fourth,  under  the  provisions  of  the  act  referred 
to.  At  this  time  neither  the  claimants  nor  the 
agent  had  any  knowledge  of  the  Proclamation 
now  to  be  mentioned. 

This  proclamation  removed  the  restrictions 
upon  the  trade  and  intercourse  from  the  states 
west  of  the  Mississippi,  and  restored  the  former 
relations  between  the  states.  It  was  a  procla- 
mation by  the  President,  bearing  date  June 
24th,  18G5,  in  the  usual  form,  and  was  made  by 
authority  of  the  Congress  of  the  United  States. 
It  is  headed :  "By  the  President  of  the  United 
States.  A  Proclamation."  After  making  va- 
rious recitals,  it  proceeded:  "Now,  therefore, 
be  it  known  that  I,  Andrew  Johnson,  President 
of  the  United  States,  do  hereby  declare,"  etc. 
It  closed  thus :  "In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  caused  the  seal  of 
the  United  States  to  be  affixed.  Done  at  the 
city  of  Washington,  this  twenty-fourth  day  of 
June,  in  the  year  of  our  Lord  one  thousand 
eight  himdred  and  sixty-five,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the 
eighty-ninth. 

Andrew  Johnson. 

By  the  President: 
W.  Himter,  Acting  Secretary  of  State." 

The  record  states,  as  a  fact  undisputed,  that 
until  the  27th  day  of  June,  this  Proclamation 
"was  not  published  anywhere  or  in  any  form, 
unless  its  being  sealed  with  the  seal  of  the 
United  States  in  the.  Department  of  State  was  a 
publication  or  promulgation  thereof." 

The  question  is  then  presented:  does  the 
het  that  this  document  had  on  it  the  seal  of 
the  United  States,  and  that  it  was  in  the  De- 
partment of  State,  give  it  the  vitality  of  a 
proclamation  f 

If  it  had  vitality  or  existence  on  the  24th  day 
of  June,  the  government  agent  had  no  author- 
ity to  retain  the  110  bales  of  cotton  by  virtue 
of  the  law  of  1864.  If  it  had  not  existence  on 
that  day,  he  had  authority,  and  the  present 
claim  is  without  foundation. 

What  IB  a  proclamation?  It  is  to  cry  aloud, 
pablidy  to  make  known.  One  may  proclaim, 
as  of  old,  by  the  sound  of  trumpet,  or  by  voice, 
or  by  print  or  by  posting;  but  not  by  silence. 
17  Wall. 


A  proclamation  may  be  published  in  the  news- 
papers, or  scattered  by  writing,  or  in  any  de- 
monstrative manner,  but  it  cannot  be  published 
by  a  deposit  in  a  place  to  which  the  public  have 
no  access. 

The  lexicographers  agree  in  their  definition 
of  a  proclamation.  Webster  gives  it  thus:  "1. 
A  proclamation  by  authority;  ofiicial  notice 
given  to  the  public.  2.  In  England  a  declara- 
tion of  the  King's  will  openly  published.  3. 
The  declaration  of  a  supreme  magistrate  made 
publicly  known."  In  each  of  these  definitions, 
it  will  be  perceived  that  publicity  is  an  impor- 
tant ingredient.  "Notice  given  to  the  public," 
"openly  published,"  "made  publidy  known," 
are  significant  expressions.  They  give  it  as  an 
essential  element  of  its  character  that  it  should 
be  openly  and  publicly  made  known.  The  ex- 
pounders of  the  law  use  nearly  the  same  lan- 
guage as  the  lexicographers.  In  Jacob's  Law 
Dictionary  is  this  language:  "Proclamation— 
a  notice  publicly  given  of  anything  whereof  the 
King  thinks  fit  to  advertise  his  subjects."  In 
Bacon's  Abridgment,  Prerogative  8,  it  is  said: 
"The  King,  by  his  prerogative,  may  in  certain 
cases  and  on  special  occasions  make  and  issue 
out  proclamations  for  the  prevention  of  of- 
fenses, to  ratify  and  confirm  an  ancient  law, 
*or,  as  some  Ji)ooks  express  it,  *quo  ad  [*202 
tenorem  populi*  to  admonish  them  that  they 
keep  the  law  on  pain  of  his  displeasure." 
And  again:  "The  King,  by  his  proclamation, 
may  enforce  the  execution  of  the  laws,  and, 
therefore,  if  the  King,  by  proclamation,  pro- 
hibits that  which  was  before  unlawful,  the  of- 
fense afterwards  will  be  aggravated."  76.  An 
imknown  and  secret  act  of  the  King  could  not 
legally  add  to  the  enormity  of  a  public  offense. 
In  his  12th  volume,  p.  76,  Coke  gives  a  full 
statement  of  what  the  king  may  do  by  procla- 
mation, and  what  he  may  not  do.  Chitty,  on 
Prerogative,  thus  lays  it  down:  "A  procla- 
mation must  be  under  the  great  seal,  and  if  de- 
nied, is  to  be  tried  by  the  record  thereof.  It 
is,  of  course,  necessary  that  it  be  published, 
in  order  that  the  people  may  be  apprised  of  its 
existence  and  may  be  enableid  to  perform  the  in- 
junctions it  contains.  In  the  absence  of  any 
express  authorities  on  the  point,  it  should 
seem  that  if  the  proclamation  be  imder  the 
ereat  seal,  it  need  not  be  made  by  any  particu- 
fiur  class  of  individuals  or  in  particular  man- 
ner and  place,  and  that  it  would  suffice  if  made 
by  anyone  under  the  King's  authority,  in  the 
market-place  or  public  streets  of  each  large 
town.  It  always  appears  in  the  gazette."  Chit. 
Prer.  106.  This  authority  clearly  asserts  the 
necessity  of  publication.  It  always  appears, 
he  says,  in  the  gazette.  It  would  suffice  if 
made  in  the  market-place  or  public  streets. 

After  a  careful  examination  of  the  law-books 
— ^Allen  on  the  Royal  Prerogative,  Hearne  on 
the  Government  of  England,  and  several  simi- 
lar works — it  is  safe  to  say  that  no  authority 
can  be  found  contradicting  this  statement  of 
Chitty. 

It  is  assumed  generally,  as  resting  on  the 
nature  of  the  instrument  and  the  general  prin- 
ciples of  law,  that  there  must  be  a  publication, 
and  nowhere  is  an  intimation  to  the  contrary 
to  be  foimd. 

In  the  case  before  us  no  publicity  was  given 
to  the  paper.     It  was  in  no  gazette,  in  no  mar- 
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THE  IOWA  HOAIESTEAD  COMPANY,  Appt., 

V. 

THE    DES    MOINES    NAVIGATION    AND 
RAILROAD  COMPANY  et  al. 

(See  S.  C  **Home9tead  Company  ▼.  Valley  Rail- 
road/* 17  Wall.  153-167.) 

lotoa  lands — Des  Moines  river  grant  —  pay- 
ment of  another's  debt  without  request — 
payment  of  taxes. 

1.  Neither  the  state  of  Iowa  nor  the  railroad 
companies,  for  whose  benefit  the  gTunt  of  1856 
was  made,  took  any  title  by  that  act  to  the  lands 
then  claimed  to  belong  to  the  Des  Moines  river 
grant  of  1846. 

2.  The  joint  resolution  of  Mar.  2,  1861,  and  act 
of  July  12,«  1862,  transferred  the  title  from  the 
United  States  and  vested  it  in  the  state  of  Iowa, 
for  the  use  of  its  grantees  under  the  river  grant. 

3.  One  person  cannot  make  another  his  debtor 
by  paying  the  debt  of  tlie  latter  without  his  re- 
quest or  assent. 

4.  Where  taxes  on  these  lands  weF6  the  debt  of 
the  defendants,  which  they  should  have  paid,  their 
refusal  or  neglect  to  do  this  did  not  authorize 
a  contestant  oi  their  title  to  make  them  his  debtor 
by  stepping  in  and  paying  the  taxes  for  them, 
without  being  requested  so  to  do. 

fNo.  128.] 
Argued  Feb,  24,  187S.    Decided  Apr.  28,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  petition  in  this  case  was  filed  in  the  dis- 
trict court  of  Webster  Co.,  Iowa,  by  the  appel- 
lants, to  quiet  title,  etc.,  to  certfiin  lands.  Up- 
on petition  of  the  defendants  the  case  was  re- 
moved to  the  United  States  circuit  court,  in 
which  a  decree  was  entered  in  favor  of  the  de- 
fendants ;  whereupon  the  complainants  took  an 
appeal  to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

See,  also,  Williams  v.  Baker  {ante,  661). 

Mr.  James  Grant,  for  appellant. 

Messrs.  Tl&omas  F.  VTitlirow,  Eduiin  0. 
Litchfield,  and  C.  C.  Nonrse,  for  appellees. 

162*]  *Mr.  Justice  Davis  delivered  the  opin- 
ion of  the  court: 

This  case  presents  another  phase  of  the  Des 
Moines  river  land  litigation. 

The  main  question  involved  in  this  case  is  the 
question  of  title  to  the  Des  Moines  river  lands, 
which  was  settled  several  years  ago  by  the  de- 
cision in  the  cases  of  Wolcott  v.  Des  Moines  Co. 
5  Wall.  681,  18  L.  ed.  689,  and  Burr  v.  Des 
Moines  R.  Co.  1  Wall.  99,  17  L.  ed.  561,  and  in 
the  subsequent  and  unreported  case  of  Riley  v. 
WelleSy  [reported  in  this  edition  76  U.  S.  19  L. 
ed.  648],  adversely  to  the  titlfe  set  up  by  the  aj)- 
pellants.  At  the  present  term  of  this  court,  the 
principles  involved  in  these  decisions  have  been 
reconsidered  and  re-affirmed.  Willia>ms  v. 
Baker,  ante  561,  and  The  Cedar  Rapids  and 
Missouri  River  R.  Co.  v.  Martindale,  ante,  561. 
It  is,  therefore,  no  longer  an  open  question  that 
neither  the  state  of  Iowa  nor  the  railroad  com- 
panies, for  whose  benefit  the  grant  of  1856  was 
made,  took  any  title  by  that  act  to  the  lands 
then  claimed  to  belong  to  the  Des  Moines  river 
grant  of  1846,  and  that  the  joint  resolution  of 
2d  of  March,  1861,  and  act  erf  12th  of  July, 
1862,  transferred  the  title  from  the  United 
States  and  vested  it  in  the  state  of  Iowa  for  the 
use  of  its  grantees  under  the  river  grant.  If 
so.  the  claim  of  title  by  the  appellants  who  are 
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grantees  imder  one  of  these  railroad  compa- 
nies to  the  lands  certified  to  the  state  of  Iowa, 
under  the  act  of  August  8,  1846,  above  the  Rao- 
coon  fork  of  the  Des  Moines  river,  has  no  foun- 
dation to  rest  upon. 

But  the  a{>pellant8  insist  if  they  cannot  re- 
cover tliese  lands  they  are  cestuis  que  trust  for 
a  portion  of  the  indemnity  lands  obtained  by  the 
state  under  the  act  of  July  12,  1862.  Congress 
by  this  act  extended  the  grant  originally  made 
to  the  state  in  1846,  for  the  improvement  of  the 
Des  Moines  river,  so  as  to  include  the  alternate 
sections  of  land  (designated  by  odd  numbers) 
between  the  Raccoon  fork  and  the  northern 
boundary  of  the  state,  and  consented  that  a  por- 
tion of  these  lands  should  be  applied  to  the  ocm- 
struction  of  a  railroad,  which,  by  change  of 
name,  is  called  the  Des  Moines  Valley  rocuL 

This  legislation  was*  intended  to  put  the  state 
in  exactly  the  position  it  would  have  been,  if 
there  had  been  no  dispute  *a8  to  the  ex-  [*163 
tent  of  the  grant  in  1846  and,  accordingly,  the 
Secretary  of  the  Interior  was  directed  if  any  of 
the  lands  within  the  granted  limits  should  have 
been  sold  or  otherwise  disposed  of  by  the  Unit- 
ed States  before  the  passage  of  the  act,  to  set 
apart  an  equal  quantity  elsewhere  in  the  state 
in  lieu  thereof. 

In  case  the  state  also  had  sold  and  conveyed 
any  of  theah  lands,  the  title  to  which  had 
proved  invalid,  the  act  directed  that  the  land 
set  apart  by  the  Secretary  of  the  Interior  should 
be  held  in  trust  for  the  benefit  of  those  persons 
whose  titles  had  thus  failed.  This  latter  pro- 
vision was  rendered  necessary  by  the  conflict  in 
opinion  which  had  for  a  series  of  years  existed 
concerning  this  river  grant.  The  state  had  al- 
ways maintained  that  the  original  grant,  prop- 
erly construed,  extended  al^ve  the  Raccoon 
fork,  while  on  the  contrary,  the  United  States 
had  at  different  times  both  denied  and  admitted 
the  claim  of  the  state.  It  was  to  be  expected 
in  this  condition  of  the  dispute  that  both  the 
state  and  general  government  had  disposed  of 
a  portion  of  these  lands.  If  so,  and  the  title  of 
the  grantees  of  the  state  had  proved  invalid,  it 
was  eminently  proper  that  they  should  be  pro- 
tected, and  there  was  no  better  way  to  do  this 
than  to  require  the  state,  in  the  first  instance, 
to  use  the  indenmity  lands  for  this  purpose. 

It  is  admitted  in  the  record  that  the  state  has 
conveyed  to  the  Des  Moines  Valley  Railroad 
Company,  one  of  the  defendants  in  this  suit, 
for  good  and  valuable  considerations  performed 
by  the  company,  all  the  lands  received  by  the 
state  under  the  act  in  question,  except  those 
only  which  had  been  conveyed  by  the  stata 
under  the  act  <^  August  8,  1846  (9  Stat,  at  L. 
77),  and  the  legislation  pursuant  thereto. 

The  inquiry  arises,  whether  the  state,  at  the 
time  of  the  passage  of  the  act  of  12th  of  July, 
1862  (12  Stat,  at  L.  543),  had  conveyed  to  the 
grantor  of  the  appellants  any  portion  of  the 
lands  lying  within  the  river  grant.  If  not,  they 
are  not  within  the  purview  of  the  act,  for  they 
have  not  suffered  any  loss  by  reason  of  any 
transaction  with  the  state,  and  are,  therefore, 
not  in  a  position  to  claim  compensation.  The 
Iowa  legislature,  by  *the  act  of  July  14,  [  *  164 
1856,  conveyed  to  the  Dubuque  &  Pacific  Rail- 
road Company,  the  grantor  of  the  appellants, 
the  lands  granted  to  the  state  by  the  act  of 
Congress  of  May  15th,  1856.  The  conveyance  did 
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not  specify  any  particular  lands,  but  in  a  gen- 
ami  way  transferred  to  the  company  all  the 
rights  and  interests  which  the  state  received 
from  the  United  States  under  this  grant.  If, 
therefore,  the  river  lands  were  not  granted  to 
the  state  by  the  act  in  question,  they  were  not 
embraoed  in  the  conveyance  which  the  state 
made  to  the  company,  and  the  state,  therefore, 
has  not  broken  its  engagement  with  the  com- 
pany. This  court  having  decided  and  re-affirmed 
the  decision  that  the  grant  of  1856  did  not  in- 
dude  the  lands  daim^  by  the  state  to  belong 
to  the  river  improvement,  it  is  difficult  to  see 
on  what  grounds  the  appellants  can  rest  their 
right  to  indemnity  under  the  act  of  July  12, 
1862  (12  Stat,  at  L.  543),  for  they  cannot  be 
eesiuis  que  trust,  as  they  never  had  any  title 
which  has  proved  invalid. 

But  the  appellants  insist  if  they  are  not  the 
holder  of  any  titles  which  have  failed  within 
the  meaning  of  the  act  of  July  12,  1862  ( 12 
Stat,  at  L.  543),  they  are,  nevertheless,  entitled 
to  a  portion  of  the  indemnity  lands  certified  to 
the  state  under  that  act,  because  they  were  cer- 
tified upon  the  assumption  that  the  river  lands 
liad  been  granted  by  the  act  of  May  15,  1856 
( 1 1  Stat,  at  L.  9 ) .  It  is  undoubtedly  true  that 
in  1866,  on  this  theory,  the  state  of  Iowa, 
through  its  authorized  agent,  made  an  adjust- 
ment with  the  commissioner  of  the  general  land 
office,  by  which  a  large  quantity  of  lands  were 
certified  to  the  state,  as  indemnity  for  the  lands 
which  It  was  claimed  had  been  disposed  of  by 
the  United  States  by  the  grant  for  railroad 
purposes  in  1856.  It  is  equally  true  that  the 
construction  by  these  officers  of  the  different 
acts  of  Congress  relating  to  this  subject,  by 
which  this  result  was  obtained,  was  erroneous 
as  we  have  held  in  three  different  cases.  But  the 
dedsion  in  Wolcott's  Case,  the  first  of  the  three, 
was  not  then  announced,  and  the  adjustment 
was  doubtless  induced  by  the  decision  in  Litch- 
field's Case,  23  How.  60,  16  L.  e<2.  500,  that  the 
river  grant  did  not  extend  above  the  Raccoon 
165*1  fork.  Whatever  may  have  caused  *the 
adjustment,  it  is  quite  apparent,  as  the  lands 
were  erroneously  certified  imder  the  act  of 
July,  1862,  that  something  more  was  needed 
than  the  action  of  the  land  commissioner,  forti- 
fied as  it  was  by  the  approval  of  the  Secretary 
of  the  Interior,  to  pass  a  valid  title  to  the  state 
and  its  grantees.  That  which  was  requisite  to 
accompl&h  this  object  was  obtained  by  the  l^- 
itflation  of  the  state  and  of  Ck>ngress.  The  legis- 
lature of  Iowa,  in  March,  1868,  on  the  perform- 
ance of  certain  conditions,  directed  a  convey- 
anee  to  be  made  to  the  Des  Moines  Valley  Rail- 
road for  all  the  lands  embraced  in  the  act  of 
Congress,  approved  12th  of  July,  1862,  and  rati- 
fied the  adjustment  made  with  the  commis- 
sioner of  the  general  land  office.  In  accordance 
with  this  legislation  the  lands  in  contro\^ersy 
were  patent^  by  the  state  to  the  Company,  the 
conditions  imposed  upon  the  company  before 
this  could  be  done  having  been  complied  with. 
Although  the  ratification  of  the  adjustment 
Rnd  the  grant  to  the  Valley  Railroad  would 
seem  to  be  inconsistent  acts,  yet  Congress,  with 
full  knowledge  on  the  subject,  on  the  3d  of 
March,  1871  (26  Stat,  at  L.  582),  confirmed  the 
title  to  the  state  and  its  grantees.  It  is  true  the 
law  by  which  this  is  done,  says  it  is  in  accord- 
ance with  the  adjustment,  and  the  act  of  the 
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general  assembly  of  Iowa,  but,  as  we  have  seen, 
this  act  not  only  ratified  the  adjustment,  but 
also  granted  the  lands  to  the  Valley  Road. 

Indeed,  the  main  purpose  of  the  act  was  to 
secure  the  construction  of  the  road  by  the 
transfer  to  it  of  the  lands  obtained  under  the 
adjustment.  Whether  the  state  of  Iowa  in  the 
disposition  which  it  made  of  these  lands,  con- 
formed to  the  adjustment,  is  not  a  question  for 
us  to  consider. 

This  consideration  was  properly  addressed  to 
Congress,  who,  with  full  knowledge  that  the 
legislature  had  parted  with  the  lands  to  the 
Valley  Road,  chose  to  confirm  the  title  to  "the 
state  and  its  grantees." 

If  Congress  had  withheld  its  consent  to  what 
the  state  had  done,  neither  the  state  nor  the 
road  would  have  taken  anything  by  the  action 
of  the  officers  certifying  the  lan£.  ♦This  [*166 
was  also  laiown  to  Congress,  because  the  decision 
in  Wolcotfs  Case  was  then  before  the  country. 

Congress,  therefore,  with  full  information 
that  the  state  of  Iowa  was  not  entitled  to  these 
indemnity  lands  by  reason  of  any  previous  leg- 
islation, thought  proper,  nevertheless,  to  give 
them  to  the  sUite,  knowing  at  the  time  that  they 
were  to  be  used  in  building  a  railroad  along  the 
line  of  the  Des  Moines  river.  It  had  already 
consented  that  a  part  of  the  lands  originally  de- 
signed for  the  improvement  of  this  river  by 
locks  and  dams,  should  be  applied  to  the  con- 
struction of  this  road,  and  was,  doubtless  in- 
duced to  give  the  direction  it  did  to  the  indem- 
nity lands,  because  it  was  satisfied  that  further 
aid  was  necessary  to  secure  the  completion  of 
the  Valley  Road,  while  the  east  and  west  roads 
were  either  completed  or  nearly  so.  If  we  are 
correct  in  these  views  there  is  an  end  of  this  con- 
troversy, because  Congress  had  the  imdoubted 
right  to  dispose  of  the^  lands  for  such  purposes 
as  in  its  judgment  might  best  subserve  the  pub- 
lic interests,  and  having  decided  this  question 
for  itself,  the  Homestead  Company  is  not  in  a 
position  to  question  the  authority  of  that  deci- 
sion. As  the  grant  in  1856  did  not  cover  the 
river  lands  in  place,  this  corporation  is  not 
within  the  terms  of  the  act  of  July  12,  1862, 
and  have,  therefore,  no  rights  which  either  the 
state  or  Congress  were  bound  to  respect. 

It  must  be  conceded  that  its  expectation  to 
share  in  the  result  of  the  adjustment  concluded 
between  the  authorized  agent  of  the  state  and 
the  Land  Department  of  the  gefieraJ  govern- 
ment was  reasonable  under  the  circumstances; 
but  this  expectation  was  not  founded  («l  any 
legal  right  and  cannot,  therefore,  be  the  sub- 
ject of  judicial  inquiry. 

it  seems  that  the  appellants,  during  this  liti- 
gation, paid  the  taxes  on  a  portion  of  these 
lands,  and  claim  to  be  re-imbursed  for  this  ex- 
penditure in  case  the  title  is  adjudged  to  be  in 
tlie  defendants,  on  the  ground  that  they  paid 
the  tixxcs  in  good  faith  and  in  ignorance  of  the 
law.  But  ignorance  df  the  law  is  no  ground  for 
recovery,  and  the  element  of  good  faith  will  not 
sustain  an  action  where  the  payment  haa  been 
voluntary,  without  any  request  from  the  true 
owiiers  of  the  *land,  and  with  a  full  [♦leT 
knowledge  of  all  the  facts.  It  is  an  elementary 
proposition,  which  does  not  require  support 
from  adjudged  cases,  that  one  person  cannot 
make  another  his  debtor  by  paying  the  debt  of 
tlie  latter  without  his  request  or  assent. 

623 


06-lOd 


Supreme  Court  of  the  United  States. 


Dec.  TEBiCf 


terms  and  conditions  of  the  proposed  arrange- 
ment, and  as  evidence  thereof  signed  an  instru- 
ment by  which  they  agreed  to  surrender  the 
mortgage  bonds  which  they  held  and  receive  in 
exchange  therefor,  new  bonds  and  preferred 
stock  in  accordance  with  the  provisions  of  the 
plan  for  extricating  the  company  from  its  pres- 
ent difficulties  and  for  improving  their  securi- 
ties; that  the  respondents  thereupon  appointed 
a  committee  with  power  to  carry  it  into  effect ; 
tliat  the  committee  prepared  an  indenture  to  ac- 
complish that  end;  that  they  subsequently,  by 
order  of  the  directors,  submitted  the  same  to  a 
meeting  of  the  stockholders  convened  for  that 
purpose,  and  that  the  stockholders  did  then  and 
there  accept  and  ratify  the  action  of  the  direct- 
ors and  of  the  committee  and  ordered  that  the 
indenture  should  be  diily  executed  and  de- 
livered. Authority  was  also  conferred  upon  the 
directors,  at  the  same  meeting,  to  adopt,  in  be- 
half of  the  company,  such  certificates  in  rela- 
tion to  the  preferred  stock  to  be  issued  under 
the  agreement  "aa  may  be  necessary  to  carry  the 
same  into  effect^*'  and  to  cause  the  same  to  be 
104*]  executed,  *in  behalf  of  the  company,  as 
they  may  think  best.  They,  the  directors,  ac- 
cordingly prepared  and  adopted,  in  behalf  of  the 
company,  the  form  in  which  all  of  the  certifi- 
eates  of  the  preferred  stock  were  for  a  time  is- 
sued by  the  respondents,  which  contains  the  re- 
cital that  the  holder  "shall  be  entitled  to  re- 
ceive all  the  net  earnings  of  said  company  which 
may  be  divided  pursuant  to  said  indenture  in 
eacn  year,  up  to  $7  per  share,  and  to  share  in 
any  surplus  beyond  $7  per  share,  which  may  be 
divided  upon  the  common  stock.''  Certificates 
of  preferred  stock  were  issued  in  that  form  un- 
til the  legislature  passed  the  act  authorizing 
the  company  to  convert  their  bonds  secured  by 
mortgage  into  preferred  stock,  when  the  certifi- 
cates issued  in  that  form  were  recalled  and  a 
new  form  was  adopted,  but  inasmuch  as  it  con- 
tains the  same  provision  in  respect  to  the  right 
of  the  holder  to  participate  in  the  yearly  net 
earnings  of  the  company,  it  need  not  be  repro- 
duced, except  to  say  that  the  certificates  in  the 
second  form,  as  well  as  in  the  first,  purport,  on 
their  face,  to  be  issued  subject  to  the  terms  and 
conditions  of  the  indenture  between  the  company 
and  the  trustees,  which  the  stockholders  direct- 
ed should  be  executed  and  delivered  to  cariy  the 
plan  sent  to  the  bond  holders  into  effect.  Pur- 
suant to  that  order  it  was  executed,  and  it  con- 
tains the  following  provision:  "That  said  pre- 
ferred stock  shall  be  entitled  to  a  dividend  of 
seven  per  cent  from  the  net  earnings  of  said 
road  in  each  year,  whenever  a  dividend  of  said 
net  earnings  shall  be  made,  before  any  dividend 
shall  be  declared  upon  other  unpreferred  shares 
of  said  corporation,  and  to  an  equal  dividend 
with  said  other  shares  of  the  net  earnings  of 
the  company  beyond  said  seven  per  cent,  but 
shall  at  no  time  be  entitled  to  an  accumulated 
dividend  in  any  subsequent  division  of  said  net 
earnings."  Eight  hundred  shares  of  the  pre- 
ferred stock  are  owned  by  the  complainant,  and 
he  filed  the  bill  of  complaint  claiming  that  by 
the  true  construction  of  the  indenture  the  pre- 
ferred stock  is  entitled,  not  only  to  a  dividend 
of  seven  per  cent  from  the  net  earnings  of  the 
road  in  each  year,  before  any  dividend  is  de- 
clared in  favor  of  the  unpreferred  stock,  but 
aJso  to  an  equal  dividend  with  the  unpreferred 
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*stock  in  the  net  earnings  of  the  same  £*105* 
year  beyond  the  amount  required  to  discharge 
the  dividend  of  seven  per  cent  secured  to  the 
preferred  stock. 

Shares  of  the  preferred  stock,  it  is  conceded, 
are  entitled  to  a  dividend  of  seven  per  cent  from 
the  net  earnings  of  the  road  in  each  year  when- 
ever a  dividend  of  net  earnings  is  made,  before 
any  dividend  can  be  claimed  for  the  shares  of 
the  unpreferred  stock,  as  that  is  a  matter  of 
priority  created  by  the  indenture,  but  it  is  in- 
sisted by  the  respondents  thai  the  priority  does 
not  extend  beyond  the  seven  per  cent,  that  when 
that  priority  is  satisfied  the  preferred  stock  is 
not  entitled  to  any  further  dividend  in  tliat 
year  until  the  unpreferred  stock  shall  receive  a 
seven  per  cent  dividend  from  the  net  earning 
of  the  road*  in  the  same  year. 

Ten  and  a  half  per  cent  net  having"  been 
earned  by  the  road  in  one  year,  the  directors, 
adopting  the  views  of  the  respondents,  made  a 
dividend  of  seven  per  cent  upon  the  preferred 
stock,  and  having  satisfied  that  priority,  they 
made  a  dividend  of  three  and  one-half  pfer  cent 
from  the  residue  of  the  net  earnings  beyond  the 
seven  per  cent  upon  the  unpreferred  stock,  and 
the  complainant  insisting  that  the  fund  of  three 
and  one  half  per  cent  was  to  be  shared  equally 
Ixitween  the  preferred  and  the  unpreferred 
stock,  filed  the  present  bill  of  complaint,  and 
prayed  for  an  injunction  to  restrain  the  com- 
pany from  paying  any  such  dividend  upon  the 
unpreferred  stock.  Proofs  were  taken,  and  the 
parties  having  been  heard  the  court  entered  a 
decree  for  the  respondents,  dismissing  the  bill 
of  complaint. 

Evidence  was  introduced  showing  that  all  the 
parties   understood  the  transaction,  from    its 
commencement  to  its  final  consummation,  as  it 
is  understood  by  the  respondents,  but  it  is  in- 
sisted by  the  complainant  that  such  evidence 
is  inadmissible,  as  its  tendency  is  to  explain  and 
qualify  what  is  in  writing,  and  the  court  is  in- 
clined to  concur  with  the  complainant  in  that 
proposition.    Such  evidence  cannot  be  admitted 
in  the  case  except  for  the  purpose  of  connecting 
the  several  written  instruments  together,  and 
of  showing  that  ♦they  are  all  parts  of  [*106 
one  transaction ;  nor  is  it  admitted  that  the  evi- 
dence is  necessary  in  this  case,  even  for  that 
purpose,  as  the  instruments  themselves  contain 
the  most  persuasive  evidence  to  establish  that 
fact,  and  inasmuch  as  it  appears  that  they  were 
all  introduced,  either  by  the  complainant  or  by 
the  respondents,  without  objection,  they  are 
properly  before  the  court.    Such  being  the  fact, 
it  is  quite  clear  that  they  must  all  be  regarded 
as  instruments  in  pari  materia,  and  that  as  such 
they  are  the  proper  subjects  of  consideration 
in  order  to  ascertain  and  determine  what  is  the 
true  nature  of  the  transaction  and  the  true  con- 
struction of  the'  contract  between  the  parties. 
All  of  these  writings  were  executed  as  means 
to  the  same  end,  which  was  to  enable  the  com- 
pany to  find  relief  from  the  impending  dangers 
and  gieat  embarrassments  with  which  they  and 
all  interested  in  their  affairs  were  surroimded. 
They  could  command  nothing,  nor  were  the 
bond  holders  in  much  better  condition,  as  a  fore- 
closure would  not,  in  all  probabUi^,  accom- 
plish much  except  to  sacrifice  the  interests  of 
all  concerned.    Everything  connected  with  the 
enterprise  was  in  jeopardy  except  the  interest 
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of  the  state,  whose  loan  of  $3,000,000  was  se- 
cured by  a  first  mortgage,  covering  the  fran- 
diise,  road-bed,  and  all  the  rolling  stock  of  the 
eompanj,  whose  lands,  franchise,  road-bed,  and 
other  property  were  also  encumbered  by  the 
other  three  mortgages  before  mentioned, 
amounting  to  $8,000,000. 

No  attempt  was  made  to  negotiate  with  the 
state,  but  the  relief  sought  was  obtained  by  the 
arrangement  with  the  holders  of  the  bonds  is- 
sued by  the  company,  and  which  were  secured 
by  the  three  mortgages  aforesaid  which  were 
subject  to  the  mortgage  gfiven  to  the  state,  as 
follows:  (1)  Holders  of  bonds  under  the  first 
of  the  three  mortgages  were  to  surrender  thirty 
per  cent  of  their  bonds  and  all  their  impaid 
coupons,  and  to  accept  preferred  stock  for  the 
amount.  (2)  Persons  holding  bonds  under  the 
second  mortgage  were  to  surrender  forty  per 
cent  of  their  bonds  and  all  their  impaia  cou- 
pons, and  they  were  to  accept  preferred  stock 
as  stipulated  in  the  indenture.  ( 3 )  Those  hold- 
ing bonds  imder  the  third  mortage  were  to 
107*]  surrender  the  whole  of  their  bonds*  and 
impaid  coupons,  and  were  to  accept  preferred 
stock  for  both  bonds  and  coupons. 

Priority  was  thus  secured  by  the  bond  hold- 
ers over  the  unpreferred  stock  amounting  to  a 
lien«  as  against  the  holders  of  the  latter  stock, 
for  a  yearly  dividend  of  seven  per  cent,  if  the 
net  eaxnings  of  the  road  were  sufficient  for  that 
purpose,  as  conceded  by  both  parties.  Prior 
stockholders  yielded  them  that  preference,  but 
they  insist  that  no  just  construction  of  the  con- 
tract will  give  them  any  more  in  any  one  year 
Qctil  the  net  earnings  of  the  road  will  also  give 
to  the  holders  of  the  unpreferred  stock  a  divi- 
dend for  the  same  amount,  and  the  court  is  in- 
clined to  adopt  the  same  conclusion. 

Test  tiie  question  by  the  circular  addressed 
to  the  bond  holders,  which  they  all  signed  as  the 
pteliminary  step  to  the  arrangement,  and  the 
mquiry  is  too  clear  for  argument,  as  the  state- 
ment is  that  the  preferred  stock  shall  "be  seven 
per  cent,  not  cumulative,  but  to  share  with  the 
eoimnon  stock  any  surplus  which  may  be  car- 
ried over  and  above  seven  per  cent  upon  both 
in  any  one  year,"  which  means,  as  plainly  as 
tangnage  can  express  the  idea,  that  the  pre- 
ferred stodc  shall  share  in  the  surplus  arising 
from  the  net  earnings  of  the  company,  in  any 
one  year,  beyond  what  is  necessary  to  pay  a 
dividend  to  the  whole  stock,  preferred  and  un- 
preferred, of  seven  per  cent.  Nothing  more 
favoraUe  could  be  expected  by  the  bond  holders, 
as  they  signed  the  circular  and  agreed  to  sur- 
render the  number  of  bonds  set  against  their 
respective  names,  and  to  receive  in  exchange 
therefor  new  bonds  and  preferred  stock  in  ac- 
cordance with  the  provisions  of  the  plan  for 
extricating  the  company  from  their  present  dif- 
fienlties  and  for  improving  their  securities, 
shoiring  that  their  attention  had  been  called  to 
the  plan  and  that  they  were  satisfied  with  its 
terms  and  amditions.  Sturge  v.  Railway y  7  De 
G.,  M.  A  G.,  158.  Beyond  doubt  the  directors 
onderstood  the  matter  in  the  same  way,  as  thev 
mvested  the  committee,  which  they  appointed, 
with  the  power  to  make  such  expenditures  as 
to  them  should  seem  discreet  to  carry 
108*]  *out  the  plan,  which  was  s^it  to  all  the 
bond  holders  for  their  approval. 

Suppose  that  is  80«  still  it  is  insisted  that  the 
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indenture  is  the  only  evidence  of  the  contract 
between  the  parties,  but  it  is  too  late  to  advance 
that  proposition,  as  all  the  other  instruments 
are  before  the  coiu*t  without  objection,  and  sev- 
eral of  them  were  mtroduced  by  the  complain- 
ant as  exhibits  to  the  bill  of  complaint.  Sea- 
sonable objections,  however,  could  not  have 
availed  the  complainant  if  they  had  been  made, 
as  it  is  well  settled  law  that  several  writings 
executed  between  the  same  parties  substantially 
at  the  same  time  and  relating  to  the  same  sub- 
ject-matter may  be  read  together  as  forming 
parts  of  one  transaction,  nor  is  it  necessary  that 
the  instruments  should  in  terms  refer  to  each 
other  if  in  point  of  fact  they  are  parts  of  a 
single  transaction.  Cornell  v.  Todd,  2  Denio, 
133;  Jackson  v.  Dunshagh,  1  Johns.  Cas.,  91; 
Stow  V.  Tifft,  15  John.  463;  R.  v.  Crocker, 
29  Vt.,  542;  Sturge  v.  Railway,  7  De  G.,  M.  & 
G.,  158;  Jackson  v.  McKenny,  3  Wend.,  233; 
Hull  V.  Adams,  I  Hill,  601.  Until  it  appears  that 
the  several  writings  are  parts  of  a  single  trans- 
action, either  from  the  writings  themselves  or 
by  extrinsic  evidence,  the  case  is  not  brought 
within  the  rule  as  it  may  be  that  the  same 
parties  may  have  had  more  than  one  transac- 
tion in  one  day  of  the  same  general  nature. 
Doubt  upon  that  subject,  however,  cannot  arise 
'in  this  case,  as  the  due  relation  of  the  several 
writings  to  each  other  is  conceded  by  both  par- 
ties.   Cornell  v.  Todd,  2  Den.  133. 

Standing  alone,  it  may  be  admitted  that  the 
indenture  furnishes  soine  support  to  the  views 
of  the  complainant,  but  it  is  clear  that  all  am- 
biguity disappears  when  it  is  read  in  connection 
with  the  writings  which  preceded  and  followed 
it  in  respect  to  the  same  subject-matter.  Am- 
ple justification  for  that  remark  is  found  in  the 
plan  which  preceded  it,  and  which  was  approved 
and  signed  by  all  the  bond  holders,  and  in  the 
form  prepared  for  the  certificate  of  the  pre- 
f^red  stock  which  was  adopted  subsequently 
to  the  execution  of  the  indenture,  and  which 
was  accepted  by  all  the  holders  of  the*  [♦100 
preferred  stock  as  a  complete  fulfillment  of  the 
arrangement  between  them  and  the  company. 
Holders  of  preferred  stock,  as  there  provided, 
are  entitled  to  receive  all  the  net  earnings  of 
the  company  which  may  be  divided  pursuant  to 
the  indenture  in  each  year  up  to  $7  per  share, 
and  to  share  in  any  surplus  beyond  $7  per  share 
which  may  be  divided  upon  the  commcm  stock, 
which,  in  substance  and  legal  effect,  is  the  same 
regulation  as  that  contained  in  the  circular  or 
plan,  and  all  the  other  writings  upon  the  sub- 
ject which  were  given  in  evidence  at  the  final 
hearing.    See  this  case,  Dillon,  176. 

Viewed  in  any  reasonable  light  the  court  is 
of  the  opinion  that  the  decision  of  the  circuit 
court  is  correct,  and  that  there  is  no  error  in 
the  record. 

Decree  affirmed. 

•OSCAR  J.  AVERILL,  Collector  of  In-  [»82 

temal  Revenue,  Plff  in  Err,, 

v. 

JARVIS  R.  SMITH. 

(See  8.  C.  17  Wall.  82-96.) 

Trespass,  when  will  not  lie  against  officer — 

neglect  to  return  property — non-feasance — 

probable   cause — action   during   proceedings 

for  forfeiture, 

1.  Trespass  will  not  lie  for  the  seizure  of  prop- 
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terms  and  conditions  of  the  proposed  arrange- 
ment, and  as  evidence  thereof  signed  an  instru- 
ment by  which  they  agreed  to  surrender  the 
mortgage  bonds  which  they  held  and  receive  in 
exchange  therefor,  new  bonds  and  preferred 
stock  in  accordance  with  the  provisions  of  the 
plan  for  extricating  the  company  from  its  pres- 
ent difficulties  and  for  improving  their  securi- 
ties; that  the  respondents  thereupon  appointed 
a  committee  with  power  to  carry  it  into  effect ; 
that  the  committee  prepared  an  indenture  to  ac- 
complish that  end ;  that  they  subsequently,  by 
order  of  the  directors,  submitted  the  same  to  a 
meeting  of  the  stockholders  convened  for  that 
purpose,  and  that  the  stockholders  did  then  and 
there  accept  and  ratify  the  action  of  the  direct- 
ors and  of  the  committee  and  ordered  tliat  the 
indenture  should  be  duly  executed  and  de- 
livered. Authority  was  also  conferred  upon  the 
directors,  at  the  same  meeting,  to  adopt,  in  be- 
half of  the  company,  such  certificates  in  rela- 
tion to  the  preferred  stock  to  be  issued  under 
the  agreement  "as  may  be  necessary  to  carry  the 
same  into  effect^"  and  to  cause  the  same  to  be 
104*]  executed,  *in  behalf  of  the  company,  as 
they  may  think  best.  They,  the  directors,  ac- 
cordingly prepared  and  adopted,  in  behalf  of  the 
company,  the  form  in  which  all  of  the  certifi- 
eates  of  the  preferred  stock  were  for  a  time  is- 
sued by  the  respondents,  which  contains  the  re- 
cital that  the  holder  "shall  be  entitled  to  re- 
ceive all  the  net  earnings  of  said  company  which 
may  be  divided  pursuant  to  said  indenture  in 
eacn  year,  up  to  $7  per  share,  and  to  share  in 
any  surplus  beyond  $7  per  share,  which  may  be 
divided  upon  the  common  stock."  Certificates 
of  preferred  stock  were  issued  in  that  form  un- 
til the  legislature  passed  the  act  authorizing 
the  company  to  convert  their  bonds  secured  by 
mortgage  into  preferred  stock,  when  the  certifi- 
cates issued  in  that  form  were  recalled  and  a 
new  form  was  adopted,  but  inasmuch  as  it  con- 
tains the  same  provision  in  respect  to  the  right 
of  the  holder  to  participate  in  the  yearly  net 
earnings  of  the  company,  it  need  not  be  repro- 
duced, except  to  say  that  the  certificates  in  the 
second  form,  as  well  as  in  the  first,  purport,  on 
their  face,  to  be  issued  subject  to  the  terms  and 
conditions  of  the  indenture  between  the  company 
and  the  trustees,  which  the  stockholders  direct- 
ed should  be  executed  and  delivered  to  cariy  the 
plan  sent  to  the  bond  holders  into  eflfect.  Pur- 
suant to  that  order  it  was  executed,  and  it  con- 
tains the  following  provision:  "That  said  pre- 
ferred stock  shall  be  entitled  to  a  dividend  of 
seven  per  cent  from  the  net  earnings  of  said 
road  in  each  year,  whenever  a  dividend  of  said 
net  earnings  shall  be  made,  before  any  dividend 
shall  be  declared  upon  other  unpreferred  shares 
of  said  corporation,  and  to  an  equal  dividend 
with  said  other  shares  of  the  net  earnings  of 
the  company  beyond  said  seven  per  cent,  but 
shall  at  no  time  be  entitled  to  an  accumulated 
dividend  in  any  subsequent  division  of  said  net 
earnings."  Eight  hundred  shares  of  the  pre- 
ferred stock  are  owned  by  the  complainant,  and 
he  filed  the  bill  of  complaint  claiming  that  by 
the  true  construction  of  the  indenture  the  pre- 
ferred stock  is  entitled,  not  only  to  a  dividend 
of  seven  per  cent  from  the  net  earnings  of  the 
road  in  each  year,  before  any  dividend  is  de- 
clared in  favor  of  the  unpreferred  stock,  but 
aJso  to  an  equal  dividend  with  the  unpreferred 
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*stock  in  the  net  earnings  of  the  same  [♦105' 
year  beyond  the  amount  required  to  discharge 
the  dividend  of  seven  per  cent  secured  to  the 
preferred  stock. 

Shares  of  the  preferred  stock,  it  is  conceded, 
are  entitled  to  a  dividend  of  seven  per  cent  from 
the  net  earnings  of  the  road  in  each  year  when- 
ever a  dividend  of  net  earnings  is  made,  before 
any  dividend  can  be  claimed  for  the  shares  of 
the  unpreferred  stock,  as  that  is  a  matter  of 
priority  created  by  the  indenture,  but  it  is  in- 
sisted by  the  respondents  thai  the  priority  does 
not  extend  beyond  the  seven  per  cent,  that  when 
that  priority  is  satisfied  the  preferred  stock  is 
not  entitled  to  any  further  dividend  in  that 
year  until  the  unpreferred  stock  shall  receive  a 
seven  per  cent  dividend  from  the  net  earnings 
of  the  road*  in  the  same  year. 

Ten  and  a  half  per  cent  net  having  been 
earned  by  the  road  in  one  year,  the  directors, 
adopting  the  views  of  the  respondents,  made  a 
dividend  of  seven  per  cent  upon  the  preferred 
stock,  and  having  satisfied  that  priority,  they 
made  a  dividend  of  three  and  one-half  per  cent 
from  the  residue  of  the  net  earnings  beyond  the 
seven  per  cent  upon  the  unpreferred  stock,  and 
the  complainant  insisting  that  the  fund  of  three 
and  one  half  per  cent  was  to  be  shared  equally 
iMjtween  the  preferred  and  the  unpreferred 
stock,  filed  the  present  bill  of  complaint,  and 
prayed  for  an  injunction  to  restrain  the  com- 
pany from  paying  any  such  dividend  upon  the 
unpreferred  stock.  Proofs  were  taken,  and  the 
parties  having  been  heard  the  court  entered  a 
decree  for  the  respondents,  dismissing  the  bill 
of  complaint. 

Evidence  was  introduced  showing  that  all  the 
parties  understood  the  transaction,  from    its 
commencement  to  its  final  consimimation,  as  it 
is  understood  by  the  respondents,  but  it  is  in- 
sisted by  the  complainant  that  such  evidence 
is  inadmissible,  as  its  tendency  is  to  explain  and 
qualify  what  is  in  writing,  and  the  court  is  in- 
clined to  concur  with  the  complainant  in  that 
proposition.    Such  evidence  cannot  be  admitted 
in  the  case  except  for  the  purpose  of  connecting 
the  several  written  instruments  together,  and 
of  showing  that  *they  are  all  parts  of  [*108 
one  transaction ;  nor  is  it  admitted  that  the  evi- 
dence is  necessary  in  this  case,  eveaa.  for  that 
purpose,  as  the  instruments  themselves  contain 
the  most  persuasive  evidence  to  establish  that 
fact,  and  inasmuch  as  it  appears  that  they  were 
all  introduced,  either  by  uie  complainant  or  by 
the  respondents,  without  objection,  they  are 
properly  before  the  court.    Such  being  the  fact, 
it  is  quite  clear  that  they  must  all  be  regarded 
as  instruments  in  pari  materia,  and  that  as  such 
they  are  the  proper  subjects  of  consideration 
in  order  to  ascertain  and  determine  what  is  the 
true  nature  of  the  transaction  and  the  true  con- 
struction of  the'  contract  between  the  parties. 
All  of  these  writings  were  executed  as  means 
to  the  same  end,  which  was  to  enable  the  com- 
pany to  find  relief  from  the  impending  dangers 
and  great  embarrassments  with  which  they  and 
all  interested  in  their  affairs  were  surrounded. 
They  could  command  nothing,  nor  were  the 
bond  holders  in  much  better  condition,  as  a  fore- 
closure would  not,  in  all  probabili^,  accom- 
plish much  except  to  sacrifice  the  interests  of 
all  concerned.    Everything  connected  with  the 
enterprise  was  in  jeopardy  except  the  interest 
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of  the  state,  wboee  loan  of  $3,000,000  wa«  se- 
cured by  a  first  mortgage,  covering  the  fran- 
diise,  road-bed,  and  all  the  rolling  stock  of  the 
company,  whose  la^nds,  franchise,  road-bed,  and 
other  property  were  also  encumbered  by  the 
other  three  mortgages  before  mentioned, 
amounting  to  $8,000,000. 

No  attempt  was  made  to  negotiate  with  the 
state,  but  the  relief  sought  was  obtained  by  the 
arrangement  with  the  holders  of  the  bonds  is- 
sued by  the  company,  and  which  were  secured 
by  the  three  mortgages  aforesaid  which  were 
subject  to  the  moitgage  given  to  the  state,  as 
follows:  (1)  Holders  of  bonds  imder  the  first 
of  the  three  mortgages  were  to  surrender  thirty 
per  cent  of  their  bonds  and  all  their  unpaid 
coupons,  and  to  accept  preferred  stock  for  the 
amount.  (2)  Persons  holding  bonds  under  the 
second  mortgage  were  to  surrender  forty  per 
cent  of  their  bonds  and  all  their  unpaid  cou- 
pons, and  they  were  to  accept  preferred  stock 
as  stipulated  in  the  indenture.  ( 3 )  Those  hold- 
ing bonds  imder  the  third  mortgage  were  to 
107*]  surrender  the  whole  of  their  bonds*  and 
unpaid  coupons,  and  were  to  accept  preferred 
stiMck  for  both  bonds  and  coupons. 

Priority  was  thus  secured  by  the  bond  hold- 
ers over  the  unpreferred  stock  amounting  to  a 
lien,  as  against  the  holders  of  the  latter  stock, 
for  a  yearly  dividend  of  seven  per  cent,  if  the 
net  earnings  of  the  road  were  sufficient  for  that 
purpose,  as  conceded  by  both  parties.  Prior 
stockholders  yielded  them  that  preference,  but 
tbcj  insist  that  no  just  construction  of  the  con- 
tract will  give  them  any  more  in  any  one  year 
until  the  net  earnings  of  the  road  will  also  give 
to  the  holders  of  the  impreferred  stock  a  divi- 
dend for  the  same  amount,  and  the  court  is  in- 
clined to  adopt  the  same  conclusion. 

Test  the  question  by  the  circular  addressed 
to  the  bond  holders,  which  they  all  signed  as  the 
preliminary  step  to  the  arrangement,  and  the 
mquiry  is  too  clear  for  argument,  as  the  state- 
ment is  that  the  preferred  stock  shall  '^be  seven 
-per  cent,  not  cumulative,  but  to  share  with  the 
common  stock  any  surplus  which  may  be  car- 
ried over  and  above  seven  per  cent  upon  both 
in  any  oae  jeax,*'  which  means,  as  plainly  as 
Ijo^uage  can  express  the  idea,  that  the  pre- 
ferred stodc  shall  share  in  the  surplus  arising 
from  the  net  earnings  of  the  company,  in  any 
one  year,  beyond  what  is  necessary  to  pay  a 
dividend  to  the  whole  stock,  preferred  and  un- 
preferred, of  seven  per  cent.  Nothing  more 
&ToraUe  could  be  expected  by  the  bond  holders, 
as  they  signed  the  circular  and  agreed  to  sur- 
render the  number  of  bonds  set  against  their 
respectire  names,  and  to  receive  m  exchange 
therefor  new  bonds  and  preferred  stock  in  ac- 
cordance with  the  provisions  of  the  plan  for 
extricating  the  company  from  their  present  dif- 
ficulties and  for  improving  their  securities, 
showing  that  their  attention  had  been  called  to 
the  plan  and  that  they  were  satisfied  with  its 
terms  and  conditions.  Bturge  v.  Railway y  7  De 
6^  M.  ft  G.,  158.  Beyond  doubt  the  directors 
understood  the  matter  in  the  same  way,  as  they 
invested  the  committee,  which  they  appointed, 
with  the  power  to  make  such  expenditures  as 
to  thean  should  seem  discreet  to  carry 
108*]  *out  the  plan,  which  was  soit  to  all  the 
bond  holders  for  their  approval. 

Suppose  that  is  so^  still  it  is  insisted  that  the 
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indenture  is  the  only  evidence  of  the  ocmtract 
between  the  parties,  but  it  is  too  late  to  advance 
that  proposition,  as  all  the  other  instruments 
are  before  the  court  without  objection,  and  sev- 
eral of  them  were  mtroduced  by  the  complain- 
ant as  exhibits  to  the  bill  of  complaint.  Sea- 
sonable objections,  however,  could  not  have 
availed  the  complainant  if  they  had  been  made, 
as  it  is  well  settled  law  that  several  writings 
executed  between  the  same  parties  substantially 
at  the  same  time  and  relating  to  the  same  sub- 
ject-matter may  be  read  together  as  forming 
parts  of  one  transaction,  nor  is  it  necessary  that 
the  instruments  should  in  terms  refer  to  each 
other  if  in  point  of  fact  they  are  parts  of  a 
single  transaction.  Cornell  v.  Toda,  2  Denio, 
133;  Jackson  v.  Dunahagh,  1  Johns.  Cas.,  91; 
Stow  V.  Tifft,  15  John.  463;  R,  v.  Crocker, 
29  Vt.,  542;  Sturge  v.  Railway,  7  De  G.,  M.  & 
G.,  158;  Jackson  v.  McKenny,  3  Wend.,  233; 
Hull  V.  AdaniSy  1  Hill,  601.  Until  it  appears  that 
the  several  writings  are  parts  of  a  single  trans- 
action, either  from  the  writings  themselves  or 
by  extrinsic  evidence,  the  case  is  not  brought 
within  the  rule  as  it  may  be  that  the  same 
parties  may  have  had  more  than  one  transac- 
tion in  one  day  of  the  same  general  nature. 
Doubt  upon  that  subject,  however,  cannot  arise 
'in  this  case,  as  the  due  relation  of  the  several 
writings  to  each  other  is  conceded  by  both  par- 
ties.   Cornell  v.  Todd,  2  Den.  133. 

Standing  alone,  it  may  be  admitted  that  the 
indenture  furnishes  some  support  to  the  views 
of  the  complainant,  but  it  is  clear  that  all  am- 
biguity disappears  when  it  is  read  in  connection 
with  the  writings  which  preceded  and  followed 
it  in  respect  to  the  same  subject-matter.  Am- 
ple justification  for  that  remark  is  found  in  the 
plan  which  preceded  it,  and  which  was  approved 
and  signed  oy  all  the  bond  holders,  and  in  the 
form  prepared  for  the  certificate  of  the  pre- 
f^red  stock  which  was  adopted  subsequently 
to  the  execution  of  the  indenture,  and  which 
was  accepted  by  all  the  holders  of  the*  [*100 
preferred  stock  as  a  complete  fulfillment  of  the 
arrangement  between  them  and  the  company. 
Holders  of  preferred  stock,  as  there  provided, 
are  entitled  to  receive  all  the  net  earnings  of 
the  company  which  may  be  divided  pursuant  to 
the  indenture  in  each  year  up  to  $7  per  share, 
and  to  share  in  any  surplus  beyond  $7  per  share 
which  may  be  divided  upon  the  common  stock, 
which,  in  substance  and  legal  effect,  is  the  same 
regulation  as  that  contained  in  the  circular  or 
plan,  and  all  the  other  writings  upon  the  sub- 
lect  which  were  given  in  evidence  at  the  final 
hearing.    See  this  case,  Dillon,  176. 

Viewed  in  any  reasonable  light  the  court  is 
of  the  opinion  that  the  decision  of  the  circuit 
court  is  correct,  and  that  there  is  no  error  in 
the  record. 

Decree  affirmed. 

•OSCAR  J.  AVERILL,  Collector  of  In-  [»82 
temal  Revenue,  Plff  in  Err,, 

V, 

JARVIS  R.  SMITH. 

(See  8.  C.  17  Wall.  82-96.) 

TrcnpasSf  when  will  not  lie  against  officer — 

neglect  to  return  property — non-feasance — 

probable   cause — action    during    proceedings 

for  forfeiture. 

1.  Trespass  will  not  lie  for  the  seizure  of  prop- 
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«rty  where  the  selznre  was  made  by  the  defendant 
as  the  collector  of  revenue  in  a  case  where  it  was 
his  duty  to  make  It. 

2.  After  a  decree  discharging  the  property,  that 
the  defendant  neglected  to  return  the  property 
does  not  make  him  a  trespasser  ab  initio,  where 
the  property  was  taken  out  of  his  possession  by 

{process  issued  by  the  district  court,  and  remained 
n  the  custody  uf  the  marshal. 

3.  A  mere  omission  of  duty  or  any  other  mere 
non-feasance,  will  not  amount  to  such  an  abuse  of 
authority  as  will  render  the  party  a  trespasser  ab 
initio. 

4.  Proof  of  probable  cause,  shown  by  the  certif- 
icate of  the  district  court  is  a  good  defense  to  an 
action  of 'trespass  brought  by  the  claimant  against 
the  collector  who  made  the  seizure. 

5.  Owners  of  property  seized  cannot  maintain 
an  action  for  the  property  pending  the  proceeding 

.in  rem  to  enforce  the  forfeiture. 

6.  The*  claimant  should  move  the  court  for  the 
necessary  orders  to  cause  the  property  or  its  pro- 
ceeds to  be  returned  to  the  rightful  owner. 

[No.  219.] 
Submitted  Apr,  17, 1873.  Decided  Apr.  28, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States   for  the  Northern  District  of  New 
York. 

The  history  and  facts  of  this  case,  which 
arose  in  the  supreme  court  of  New  Yorlc,  in 
Monroe  county,  are  fully  stated  by  the  court. 

Messrfi.  Geo.  H.  Vrilliamji,  Atty.  Gen.,  and 
C.  H.  Hill,  *A88t.  Atty.  Oen.,  for  plaintiff  in 
error : 

1.  The  form  in  which  this  case  comes  up  to 
the  court  is  in  accordance  with  the  practice  of 
the  circuit,  and  falls  within  the  rules  settled  by 
the  case  of  Suydam  v.  Williamson,  20  How. 
427,  15  L.  ed.  978. 

2.  The  second  resolution  in  the  Six  Carpen- 
ters* Oases,  S  Rep.  146,  8.  C,  1  Smith,  Lead. 
Cas.  216,  was,  that  "Not  doing  cannot  make 
the  party,  who  has  the  authority  or  license  by 
the  law,  a  trespasser  ab  initio,  because  npt  do- 
ing is  no  trespass;  and,  therefore,  if  the  lessor 
distrains  for  his  rent,  and  thereupon  lessee 
tenders  him  the  rent  in  arrear,  e£c.,  and  re- 
quires his  beasts  again,  and  he  will  not  deliver 
them,  this  not  doing  cannot  make  him  a  tres- 
passer ab  initio." 

This  principle  has  been  universally  recog- 
nized. 

In  West  V.  Nibbs,  4  C.  B.  172,  it  waaheld  that 
••A  landlord  who  has  accepted  the  rent  in  ar- 
rear, and  the  expenses  of  tne  distress  after  the 
impounding,  cannot  be  treated  as  a  trespasser 
merely  because  he  retains  possession  of  the 
goods  distrained;  although  his  refusal  to  de- 
liver them  up  to  the  tenant  may  amoimt  to  a 
conversion,  so  as  to  render  him  liable  in  trover. 
Chief  Justice  Wilde  said:  "My  present  impres- 
sion certainly  is,  that  trespass  will  not  lie  for 
the  mere  detention  of  goods;  the  goods  being 
in  the  custody  of  the  law,  the  distrainer  is  un- 
der no  legal  obligation  actively  to  redeliver 
them ;  the  owner  must  take  due  means  to  repos- 
sess himself  of  them." 

So  in  Gardner  v.  Campbell,  15  Johns.  401,  it 
was  decided  that  a  person  taking  the  goods  of 
another  under  lawful  authority  does  not  be- 
come a  trespasser  ab  initio  by  refusing  to  rede- 
liver them,  after  his  authority  to  detain  the 
goods  is  determined. 

To  the  same  effect  is  Ferrin  v.  Bymonds,  11 
N.  H.,  363,  where  it  was  held  that  where  an  of- 
ficer, having  in  his  possession  a  writ  of  attach- 
ment for  service,  entered  upon  the  land  of  the 
defendant  in  the  action,  for  the  purpose  of  at- 
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taching  his  goods  there  situate,  and  took  and 
carried  away  the  same  goods  and  deposited  them 
in  a  place  in  the  open  air,  but  in  which  they 
were  m  no  danger  of  injury  except  from  malice 
and  wantonness,  and  a  portion  of  the  same  were 
afterwards  destroyed  by  some  person  unknown ; 
he  did  not  thereby  become  a  trespasser  ab  initio. 
To  the  same  effect  are  all  the  authorities. 

Jacobsohn  v.  Blake,  6  Man.  &  Gr.  918;  Smith 
V.  Kgginton,  7  Ad.  &  El.  167;  Waterhury  v. 
Lockwood,  4  Day,  257 ;  2  Greenl.  Ev.,  sec.  16;  3 
Bi.  Com.  213;  1  Smith,  Lead.  Cas.,  ubi  supra, 
and  cases  there  collected. 

These  cases  are  decisive  of  the  present  one. 
The  certificate  of  probable  cause  given  by  the 
district  judge,  showed  that  the  original  seizure 
of  the  goods  was  lawful,  and  threw  the  onus 
probandi  upon  the  claimants.  There  was  an 
omission,  too,  in  the  judgment  Of  the  district 
court,  to  make  any  order  in  respect  to  the  re- 
turn of  the  goods.  But  whatever  effect  this  may 
have  had  upon  the  rights  of  the  parties  on  the 
judgment  in  the  district  court,  it  became  the 
duty  of  the  owner  to  take  active  measures  to 
recover  his  property,  and  without  deciding 
whether  he  has  a  remedy  in  trover  or  replevin, 
it  is  clear,  on  the  preceding  authorities,  that 
the  present  action  will  not  lie. 

Mr.  Martin  IXT.  Cooke,  for  defendant  in 
error: 

The  fact  that  the  goods  were  not  returned 
forthwith  after  judgment  in  the  action  in  which 
the  certificate  was  granted,  rendered  the  certifi- 
cate ineffectual  as  a  bar  to  this  action. 

See,  Qct,  Feb.  24,  1807;  Hoit  v.  Hook,  14 
Mass.  210. 

That  the  goods  were  taken  and  carried  away 
by  defendant  below,  and  that  his  liability  was 
fixed  unless  he  was  protected  by  the  certificate, 
was  alleged,  proved  and  conceded. 

Judgment  for  said  Smith,  as  the  claimant  in 
the  district  court,  was  rendered  and  entered  at 
the  August  terra,  1868. 

This  action  was  commenced  in  January,  1869, 
five  months  after  said  judgment. 

The  goods  had  not  been  returned  at  the  time 
of  trial,  June,  1869. 

These  facts  under  said  statute  rendered  the 
certificate  of  no  effect  as  a  defense. 

In  a  case  of  mimicipal  seizure  like  that  com- 
plained of  in  this  case,  probable  and  reasonable 
cause  is  no  defense,  except  where  some  statute 
creates  and  defines  the  exemption  from  dam- 
ages. 

The  Apollon,  9  Wheat,  362. 

But  in  prize  cases  the  captors,  if  there  bo 
probable  cause,  are  entitled,  as  of  right,  to  an 
exemption  from  damages  (The  Appollon,  p. 
372)  ;  and,  therefore,  decisions  made  in  prize 
cases  are  of  no  authority  in  respect  to  the  pres- 
ent question,  which  depends  entirely  upon  the 
construction  of  the  acts  of  Congress. 

In  this  case,  the  exemption  from  damages  is 
claimed  under  the  1st  section  Of  the  act  of  Feb. 
24,  1807,  and  the  89th  section  of  the  customs 
act  of  1799,  and  each  of  these  contains  the  pro- 
vision that  thepropertyseized  must  be  returned. 
The  return  of  the  property  forthwith  after  judg- 
ment, is  a  condition  precedent  to  the  exemption 
from  liability  declared  by  the  statute ;  and  it  is 
clear  that  it  was  the  intention  of  Congress  that 
a  failure  to  make  such  return  should  fix  the  lia- 
bility of  the  seizing  officer.    If  the  marshal  neg- 
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lected  his  duty,  to  the  injury  of  the  seizing  of- 
ficer, the  latter  must  seek  his  remedy  against  the 
marshal;  and  if  any  application  to  the  district 
court  was  necessary  to  secure  such  return,  it  was 
the  defendant's  duly,  and  not  that  of  the  plain- 
tifiTy  to  take  care  that  such  application  was 
made  in  order  to  secure  the  protection  of  the 
statute. 

The  cases  cited  by  tlie  plaintiff  in  error  do 
not  disturb  the  decision  in  this  suit. 

In  this  case  the  defendant,  without  process, 
seized,  took  and  carried  away  plaintiff^s  prop- 
erty. The  cases  cited,  save  one,  were  for  acts 
of  oflicers  proceeding  upon  execution  or  process 
of  the  court.  In  the  case  of  Gardner  v.  Camp- 
bell, 15  Johns.  401,  the  defendant  took  plain- 
tiff's goods  under  and  by  virtue  of  an  execu- 
tion, and  it  was  decided  simply  that  replevin 
would  lie.  This  case  has  no  bearing  except  to 
show  that  plaintiiT  herein  could  not  have  re- 
plevied the  goods  if  the  position  of  plaintiff  in 
error  is  correct. 

In  Smith  v.  Egginton,  7  Ad.  &  El.  167,  and 
Waterbury  v.  Lockwood,  4  Day,  257,  the  de- 
fendant, an  officer,  was  acting  under  process  of 
the  court,  directing  the  seizure  of  the  goods  of 
defendant  named  m  the  process.  The  court 
sei;^  them.  The  case  of  Jacobsohn  v.  Blake, 
6  Man.  &  Gr.  918,  cited  by  plaintiff  in  error,  so 
far  as  it  has  any  bearing,  is  against  the  posi- 
tion claimed.  The  officer  there  did  not  seize 
the  goods,  and  it  was  upon  this  ground  that^e 
judges  decided  the  case.  T^dall,  Ch.  J.,  says : 
*'In  order  to  maintain  such  an  action  (tres- 
pass) there  must  have  been  an  actual  seizure 
of  plaintiff*s  goods."  The  goods  were  simply 
examined  and  returned.  In  fiie  suit  at  bar  they 
were  seized,  carried  away  and  never  returned. 

It  is  enough  to  require  a  citizen,  when  his 
goods  have  been  seized  and  not  forfeited,  to 
come  into  court  and  establish  his  title  by  judg- 
ment of  the  court.  When  this  has  been  done 
and  the  party  who  has  committed  the  wrong  is 
protected  by  a  certificate  of  probable  cause,  it 
is  little  enough  to  require  hmi  to  return  the 
goods  or  procure  their  return;  and  especially 
where  they  remain  imder  his  own  personal  con- 
trol, as  they  did  in  this  case. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court:  , 

Judgments  rendered  in  the  circuit  court,  in 
any  civil  action  against  a  collector  or  other  of- 
ficer of  the  revenue,  for  any  act  done  by  him 
in  the  performance  of  his  official  duty,  or  for 
the  recovery  of  any  money  exacted  by  or  paid 
to  him,  which  shall  have  been  paid  into  the 
Treasury,  may,  at  the  instance  of  either  party, 
be  re-examined  and  reversed  or  affirmed  in  this 
court  upon  writ  of  error,  without  regard  to 
the  sum  or  value  in  controversy  in  such  action. 
15  Stat,  at  L.  44. 

Certain  personal  property  belonging  to  the 
pUiintifiT,  consisting  of  four  hundred  and  three 
gallons  of  whiskey  and  the  barrels  in  which  it 
was  contained  were  seized  by  the  defendant,  as 
the  collector  of  internal  revenue  for  the  twenty- 
seventh  district  of  the  state,  and  it  appears 
that  such  proceedings  were  had  that  the  district 
attorney  for  the  district  filed  an  information 
against  the  same,  in  behalf  of  the  United 
States,  founded  upon  that  seizure,  in  which  he 
allied  that  the  property  was  subject  to  cer- 
tain duties  and  taxes  which  had  been  duly  im- 
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posed  upon  the  same,  and  that  the  property  was 
found  by  the  defendant,  as  such  collector,  in 
the  possession  and  custody,  and  within  the  con- 
trol of  the  plaintiff,  for  the  purpose  of  being 
sold  by  him  in  fraud  of  the  internal  revenue 
laws,  and  with  the  design  to  avoid  the  payment 
of  the  duties  and  taxes  so  imposed.  Process  in 
due  form  was  issued  and  the  marshal  made  re- 
turn  upon  the  same  that  he  had  seized  and  at- 
tached the  property,  and  cited  all  persons  to 
appear  and  assert  their  claims,  as  the  process 
commanded.     Subsequently   the   plaintiff    ap- 
peared and  made  claim  that  he  *was  the  [♦SO 
true  bona  fide  owner  of  the  property,  and  filed 
a  claim  and  answer  denying  all  the  material 
allegations  of  the  information,  to  which    the 
district  attorney  replied  tendering    an    issue, 
upon  which  the  parties  went  to  trial  and  the 
jury  found  that  the  property  did  not  become 
forfeited  as  allied  by  the  district  attorney. 
Pursuant  to  the  verdict  the  court   rendered 
judgment  in  favor  of  the  claimant,  and  that 
the  property  be  discharged,  and  the  court  also 
adjudged  and  certified  that  there  was  probable 
cause  for  the  seizure  of  the  property.     Judg- 
ment was  rendered  for  the  claimant  in  the  dis- 
trict court  on  the  21st  of  August,  1868,  and  the 
plaintiff,  on  the  25th  of  January  of  the  next 
year,  commenced  the  present  suit,  which  is  an 
action  of  trespass  against  the  defendant  in  the 
state  court,  wherein  the  plaintiff  alleged  that 
the  defendant,  on  the  4th  of  February,  1868. 
being  the  day  the  defendant  seized  the  property 
described  in  the  information,  with  force  and 
arms,  at  the  place  therein  named,  seized,  took 
and  carried  away  the  described  chattels,  of  the 
value  therein  alleged,  and  that  he  converted 
the^same  to  his  own  use,  and  still  unlawfully 
detains  the  same  from  the  plaintiff.  Due  ap- 
plication was  made  by  the  defendant  for  the 
removal  of  the  cause  from  the  state  court  into 
the  circuit  court  and  it  was    accordingly    re- 
moved as  prayed  by  the  defendant;  and  he  ap- 
peared and  pleaded  the  general  issue,  that  he 
IS  not  guilty  in  manner  and  form  as  the  plain- 
tiff has  alleged  in  his  complaint.     Issue  hav- 
ing been  joined,  the  cause  came  to  trial,  and 
the  jury,  under  the  instructions  of  the  court, 
returned  a  verdict  for  the  plaintiff  in  the  sum 
of  $1,014.46,  "subject  to  the  opinion  of  the 
court  upon  the  questions  of  law  arising  upon 
the  proof  of  a  certificate  of  probable  cause,  and 
upon  the  fact  of  the  non-return  of  the  prop- 
erty.*'   Considerable  delay  ensued,  but  the  case 
was  finally  turned  into  a  special  verdict  and 
the  court  rendered  judgment  in  favor  of  the 
plaintiff    fo^    the    sum    found    by    the    jury. 
Whereupon  the  defendant  sued  out  the  present 
writ  of  error  and  removed  the  cause  into  this 
court. 

Trespass  certainly  will  not  lie  in  such  a  case 
for  the  act  of  *seizure,  unless  it  appears  [♦90 
that  the  act  was  tortious  or  imauthorized, 
neither  of  which  is  proved  or  can  properly  be 
pVesumed  in  the  present  case,  as  the  act  of  seiz- 
ure was  made  by  the  party  as  the  collector  of 
the  revenue  and  in  a  case  where  it  was  his  duty 
to  make  it  if  he  really  believed,  what  he  al- 
leged, that  the  property  was  forfeited  to  the 
United  States.  Attempt  to  sell  such  property, 
to  avoid  the  payment  of  the  internal  revenue 
duties  imposed  thereon,  is  a  legal  cause  of  for- 
feiture, and  if  the  defendant,  as  such  collector, 
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had  good  cause  to  believe  and  did  believe  that 
the  property  described  in  the  information  was 
forfeited  to  the  United  States  by  any  such  at- 
tempt of  the  owner,  it  was  his  duty  to  make 
the  seizure,  and  inasmuch  as  the  district  court, 
having  jurisdiction  of  the  subject-matter,  have 
adjudged  and  certified  that  there  was  probable 
cause  for  the  seizure,  the  court  is  of  the  opin- 
ion that  trespass  will  not  lie  for  that  act.  U, 
8.  V.  Diata,  Spirits,  5  Blatchf.  41Q.  Nothing 
of  the  kind  is  pretended,  even  by  the  plaintiff, 
but  he  insists  that  the  decree  discharging  the 
property '  from  the  attachment  made  by  the 
marshal,  under  the  process  issued  by  the  dis- 
trict court  in  pursuance  of  the  prayer  con- 
tained in  the  information,  made  it  the  duty  of 
the  defendant  to  return  the  property  to  him  as 
the  lawful  claimant,  and  that  inasmuch  as  the 
defendant  neglected  to  return  the  property,  he 
became  a  trespasser  ah  initio;  but  the  court,  in 
view  of  the  circumstances,  is  not  able  to  concur 
in  that  proposition,  for  several  reasons:  (1) 
Because  it  is  settled  law,  and  always  has  been, 
since  the  decision  in  the  case  of  Yaux  ▼.  "New- 
man, 8  Co.  146,  that  a  mere  non-feasance  does 
not  amount  to  such  an  abuse  of  authority  as 
will  render  the  party  a  trespasser  ab  initio,  (2) 
Because  the  district  court,  which  had  juris- 
diction of  the  subject-matter,  adjudged  and 
certified  that  there  was  probable  cause  for  the 
seizure  of  the  property.  (3)  Because  the  prop- 
erty was  taken  out  of  the  possession  of  the  de- 
fendant by  virtue  of  the  judicial  process  issued 
by  the  district  court,  pursuant  to  the  prayer 
contained  in  the  information,  and  remained, 
throughout  the  litigation,  in  the  custody  of  the 
91*]  ^marshal  as  the  officer  of  the  court  which 
issued  the  process.  (4)  Because  the  property 
under  such  circumstances,  though  in  the  cus- 
tody of  the  marshal  for  safe  keeping,  is,  in  con- 
templation of  law,  in  the  possession  of  the 
court  for  adjudication.  (5)  Because  the  plain- 
tiff did  not  obtain  any  order  from  the  district 
court  for  a  return  of  the  property  nor  make 
any  demand  for  the  same  either  of  the  marshal 
or  of  the  defendant. 

1.  Extended  argument  to  show  that  a  mere 
omission  of  duty,  or  neglect  to  do  what  another 
has  a  right  to  exact,  or  any  other  mere  non- 
feasance, will  not  amount  to  such  an  abuse  of 
authority  as  will  render  the  party  a  trespasser 
db  initio,  is  quite  unnecessary,  as  the  proposi- 
tion is  not  controverted,  nor  can  it  be,  as  it  is 
supported  by  the  highest  judicial  authority. 
It  was  resolved  in  the  leading  case  that  not  do- 
ing a  thing  cannot  make  a  party  a  trespasser 
db  initio,  l^cause  not  doing.  %8  no  trespass,  and, 
therefore,  if  the  lessor  distrains  for  his  rent 
and  thereupon  the  lessee  tenders  him  the  rent 
and  arrears,  and  reouires  his  beasts  again,  and 
the  lessor  will  not  aeliver  them,  this  not  doing 
cannot  make  him  a  trespasser,  and  that  rule 
was  affirmed  in  the  case  of  West  v.  yihbs,  4 
Man.  G.  A  S.  185,  by  the  whole  court.  When 
an  act  is  legally  done,  said  Spencer,  Ch.  J.,  it 
cannot  be  made  illegal  ab  initio,  unless  by  some 
positive  act  incompatible  with  the  exercise  of 
Uie  legal  right  to  do  the  first  act.  Gates  v. 
Lounsbury,  20  Johns.  429 ;  Jacobsohn  ▼.  Blake, 
6  Man.  &  G.  925;  DoolittU  v.  Bldhesley,  4  Day, 
265;  Shorland  v.  Qovett,  5  Bam.  &  C.  488; 
Gage  v.  Reed,  15  Johns.  403;  Waterbury  v. 
Clark,  4  Day,  257  j  Ferrin  v.  Symonds,  UN. 
H.363. 
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2.  Proof  of  probable  cause,  if  shown  by  the 
certificate  of  the  district  court  which  rendered 
the  decree  discharging  the  property,  is  a  good 
defense  to  an  action  of  trespass  brought  by  Uie 
claimant  against  the  collector  who  made  the 
executive  seizure,  provided  it  appears  that  ju- 
dicial proceedings  were  instituted  and  that  the 
charge  against  the  property  was  prosecuted  to 
a  final  judicial  determination.  Where  the  re- 
spondent prevails  in  such  an  information,  the 
court,  says  *Mr.  Parsons,  give  to  the  [♦02 
prosecuting  or  seizing  officers  a  certificate  of 
probable  cause,  if  in  their  judgment  he  had 
such  cause  for  the  seizure,  and  that  he  says, 
protects  the  officer  who  made  the  seizure  from 
prosecution  for  making  the  same ;  and  he  adds, 
that  the  final  decree  of  the  court  in  a  case  of 
forfeiture  regularly  before  the  court  is  conclu- 
sive. 2  Pars.  Ship.  491.  In  cases  of  acquittal 
in  revenue  instance  causes,  says  Mr.  Dunlap, 
the  decree  is  for  the  restitution  of  the  property 
in  the  custody  of  the  court,  and  a  warrant  of 
delivery  is  immediately  issued,  but  where  there 
is  reasonable  cause  of  seizure  the  judge  certi- 
fies that  fact  or  causes  an  entry  thereof  to  be 
made,  which  protects  the  seizing  officer  from 
any  prosecution  for  the  seizure.  Dunl.  Pr.  298. 
Probable  cause,  he  says,  means  less  than  evi- 
dence which  would  justify  a  condemnation ;  and 
the  same  author  says,  if  the  court  before  whom 
the  cause  is  tried  shall  cause  a  certificate  or 
entry  to  be  made  that  there  appeared  to  be  a 
reasonable  cause  of  seizure,  the  seizing  officer 
shall  be  protected  from  all  costs,  suits  and  ac- 
tions on  account  of  the  seizure  and  prosecution. 
Dunl.  Pr.  308.  Differences  of  opinion  existed 
for  a  time  as  to  the  le^l  meaning  of  the  term 
"probable  cause,"  but  it  is  settled  that  it  im- 
ports circumstances  which  warrant  suspicion, 
and  that  a  doubt  respecting  the  true  construc- 
tion of  the  law  is  as  reasonable  a  cause  of  seiz- 
ure as  a  doubt  respecting  the  fact.  Locke  v. 
U,  8.,  7  Cranch,  348 ;  U.  8,  v.  Riddle,  5  Cranch, 
313;  The  George,  1  Mas.  27. 

Property  seiz^  under  the  internal  revenue 
laws,  when  the  same  is  attached  b^  the  marshal 
under  judicial  process,  remains  m  his  posses- 
sion and  is  not  m  general  delivered  over  to  the 
collector;  and  in  respect  to  all  such  property 
the  rule  is  well  established  that  it  is  in  the  cus- 
tody of  the  law  or  of  thet  court,  and  that  it  is 
held  by  the  marshal  as  the  officer  of  the  court. 

Goods  of  a  maritime  character  seized  under 
the  principal  collection  act  were  at  one  time 
required  to  be  put  into  the  custody  of  the  col- 
lector, and  it  is  imdoubtedly  true  that  in  re- 
spect to  such  goods  the  collector  is  responsible 
for  the  safe  *cu8tody  of  the  same  to  the  [♦SS 
same  extent  as  the  marshal  is  for  such  as  re- 
main in  his  possession  and  keeping,  and  the  rule 
applied  to  each  alike  is  that  the  keeper  is  re- 
sponsible for  any  loss  or  injury  which  the  goods 
sustain  by  his  neglect  or  want  of  due  care.  1 
Stat,  at  L.  678,  §  69;  Burke  v.  Trevitt,  1  Mas. 
100;  Jennings  v.  Carson,  4  Cranch,  21. 

Owners  of  property  seized  cannot  maintain 
an  action  for  the  property  pending  the  proceed- 
ing in  rem  to  enforce  the  forfeiture,  as  it  can- 
not be  determined,  before  the  final  decree, 
whether  the  taking  be  rightful  or  tortious. 
Consequently,  the  pendency  of  the  suit  in  rem 
would  be  a  good  plea  in  abatement,  as  was  de- 
cided by  this  court  more  than  half  a  century 
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fso.  Oelston  ▼.  Hoyt,  3  Wheat.  246.  Two 
other  propositions  were  decided  in  that  case 
which  ar^  o/  controlling  importance  in  the 
present  investigation:  (1)  That  the  certifi- 
cate that  there  was  reasonable  cause  of  seizure 
would  be  a  good  bar  to  an  action  commenced 
after  the  decree  of  condemnation.  (2)  That 
the  decree  of  acquittal,  if  accompanied  by  a  de- 
nial of  such  a  certificate,  establishes  the  fact 
conclusively  that  the  seizure  was  tortious  and 
that  the  owner  of  the  property  is  entitled  to  his 
damages  for  the  injuiy.  Shattuck  v.  Maley,  1 
Wash.  C.  C.  249;  U.  8.  v.  Gaij,  2  Gall.  360; 
The  Friendship,  1  Gall.  112;  U.  8.  v.  One  Sor- 
rel Uorse,  22  Vt.  656;  The  La  Manche,  25  Law 
Rep.  585;  Wilkins  v.  Despard,  5  T.  R.  117; 
The,  Ship  Recorder,  2  Blatchf.  120;  The  Mal- 
sga,  2  Am.  L.  J.  105 ;  La  Jeune  Eugenie,  2  Mas. 
436. 

Where  the  seizure  is  made  in  a  case  of  cap- 
ture jure  belli,  it  is  conceded  that  these  princi- 
ples apply  without  qualification,  but  it  is  in- 
sisted that  probable  cause  never  furnishes  a 
defense  to  an  action  for  damages  in  the  case  of 
a  municipal  seizure,  except  in  cases  where  some 
act  of  Congress  authorizes  the  courts  to  give  it 
that  force  and  effect,  and  it  must  be  admitted 
that  such  is  the  law  as  expounded  by  this 
court.  The  Apollon,  9  Wheat.  373;  1  Conk. 
Adm.  (2d  ed.),  459.  Concede  that,  but  it 
should  be  observed  that  this  court  in  the  very 
case  in  which  that  rule  is  established,  refer  to 
the  89th  section  of  the  principal  collection  act, 
94*]  and  to  the  'subsequent  ''Act  Respecting 
Seizures,"  as  containing  express  provisions 
upon  the  subject,  and  the  court  decides  that 
they  show  the  clear  opinion  of  Congress  that 
the  claimant  in  such  a  case  shall  not  be  en- 
titled to  costs,  nor  shall  the  person  who  made 
the  sMzure  or  the  prosecution  be  liable  to  an 
action,  suit  or  judgment,  on  account  of  such 
seizure  or  prosecution.  The  Apollon,  supra, 
I  Stat  at  L.  696 ;  2  Stat,  at  L.  422 ;  3  Stat,  at 
L.  199.  Appended  to  the  section  enacting  such 
an  exemption  as  exliibited  in  the  first  two  acts, 
is  the  following,  to  wit:  "Provided  that  the 
ship  or  vessel,  goods,  wares  or  merchandise  be, 
after  judgment,  forthwith  returned  to  such 
claimant  or  claimants,  his,  her  or  their  agent 
or  agents."  Taken  literally,  it  is  quite  clear 
that  the  language  in  those  provisos,  respective- 
ly, would  require  what  the  defendant  in  a  case 
like  the  present  could  not  perform,  as  he  could 
not  ccHnpel  the  court  to  make  an  order  for  the 
return  of  the  property,  nor  could  he  compel  the 
marshal  to  do  what  it  is  insisted  the  language 
of  the  provisos  require  the  defendant  to  do,  but 
the  proviso  in  the  act  last  referred  to  is  of  a 
very  dififerent  character,  and  reads  as  follows: 
Trovided  such  property  or  articles  as  may  be 
held  in  custody  by  the  defendant,  if  any,  be, 
after  judgments,  forthwith  returned  to  the 
dahnant  or  claimants,  his,  her  or  their  agent 
or  agents."  Beyond  all  doubt  the  construction 
which  this  court  put  upon  the  provisos  in  the 
first  two  acts  in  the  case  referred  to  was  the 
same  as  the  language  employed  by  Congress 
in  the  third  act  imports,  and  it  is  believed  that 
•Qch  is  the  construction  which  has  always  been 
given  to  those  two  provisos  ever  since  they 
were  enacted. 

Imported  goods,  when  seized  and  subsequent- 
ly attacthed  by  the  marshal,  are  sometimes  de- 
poiit^d  with  the  collector  for  safe  custody,  and 
17  Waix.  JJ.  S.  Book  21. 


in  respect  to  such  the  rule  worold  be  a  reason- 
able one  which  should  require  him  to  surrender 
the  same  to  the  owner  as  soon  as  the  goods  are 
acquitted,  but  it  would  be  monstrous  to  deny 
the  collector  the  benefit  to  which  he  would 
otherwise  be  entitled  from  the  certificate  of 
•probable  cause,  for  the  reason  that  he  ['OS 
did  not  return  the  property  which  was  taken 
out  of  his  possession  by  judicial  process,  and 
which  the  law  requires  the  marshal  to  keep  in 
his  custody  as  the  officer  of  the  court  having 
jurisdiction  of  the  controversy. 

Process  in  rem  is  founded  on  a  right  in  the 
thing,  and  the  object  of  the  process  is  to  obtain 
the  thing  itself  or  a  satisfaction  out  of  it,  and 
the  executive  seizure  is  required  to  bring  the 
property  within  the  reach  of  judicial  proce»a 
and  as  affording  some  protection  to  the  owners 
Against  the  causeless  interference  of  irrespon- 
sible persons  with  their  property,  but  it  is 
merely  a  preliminary  requirement,  as  the  judi- 
cial arrest  must  follow,  and  the  law  makes  it 
the  duty  of  the  marshal  to  keep  the  property 
seized  in  such  safe  and  secure  manner  as  to 
protect  it  froni  injury  while  it  is  in  his  cus- 
tody, so  that  if  it  be  condemned  or  be  restored 
to  the  owner  its  value  to  the  parties  may  be 
unimpaired.  Ben.  Adm.  262;  Pelham  v.  Rose, 
9  Wall.  103,  19  L.  ed.  602.  Perishable  property 
may  be  sold  and  the  proceeds  paid  into  the  reg- 
istry of  the  court,  in  which  event  the  proceeds 
represent  the  property  seized,  but  it  must  be 
obvious  that  the  defendant  in  that  state  of  the 
case  could  not  return  the  proceeds,  as  money 
in  the  registry  of  the  court  can  only  be  drawn 
out  of  the  registry  pursuant  to  the  order  of  the 
court,  signed  by  the  judge  and  entered  and  cer- 
tified of  record  by  the  clerk.  3  Stat,  at  L.  395. 
Viewed  in  any  light  the  better  opinion  is  that 
it  is  the  duty  of  the  claimant  to  move  the  court 
for  the  necessary  orders  to  cause  the  property 
or  its  proceeds  to  be  returned  to  the  rightful 
owner. 

Reference  is  made  to  the  case  of  Hoit  v. 
Hook,  14  Mass.  210,  as  prescribing  a  different 
rule.  Suffice  it  to  say  in  respect  to  that  case, 
that  it  is  one  of  an  exceptional  character,  and 
one  which  is  not  very  satisfactorily  explained, 
but  if  it  is  understood  as  supporting  the  views 
of  the  plaintiff,  the  court  here  cannot  accept 
the  conclusion  as  applied  to  the  present  case. 

3.  Sufiicicut  proof  was  exhibited,  of  the  most 
satisfactory  character,  showing  that  the  prop- 
erty was  attached  by  the  'marshal,  and  [*9B 
was  by  him  taken  out  of  the  possession  of  the 
defendant,  and  that  the  defenaant  never  after- 
wards obtained  its  possession,  which  is  all  that 
need  be  said  on  that  subject,  as  it  is  quite  clear 
that  the  defendant  could  not  return  property 
which  was  in  the  possession  of  an  officer  of  the 
court. 

4.  Enough  has  already  been  remarked  to 
show  that  the  property  was  in  the  possession  of 
the  court  for  adjudication,  and  that  it  was  the 
appropriate  duty  of  the  claimant  to  move  the 
court  that  it  be  restored  to  the  rightful  owner. 

5.  Argument  to  support  the  fifth  proposition 
is  quite  unnecessary,  as  the  special  verdict 
finds  that  the  plaintiff  never  made  claim  of  the 
defendant  for  the  property  except  by  bringing 
the  action,  which*  of  itself  is  sufficient  to  show 
that  the  judgment  should  be  reversed. 

Judgment  reversed,  and  the  cause  remanded 
with  directiona  to  issue  a  new  venire. 
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Supreme  Court  of  the  Uxixilb  States. 


Dec.  Tebu* 


GEORGE  OULTON,  Collector  of  Internal  Rev 

enue,  Plff,  in  Err., 

V. 

THE  GERMAN   SAVINGS  AND  LOAN  SO 

CIETY. 

AND 

SAME 

V. 

THE  SAN  FRANCISCO  SAVINGS  UNION. 

(See  S.  C.  "Oulton  v.    Savinga    Institution,"  17 

Wall.  109-123.) 

Samngs  hank,  when  subject  to  tax — deposits, 
when  payable — proviso  of  act. 

1.  Under  section  79  of  the  act  of  June  80,  1864. 
as  amended  by  the  act  of  July  13.  1SG6,  a  savings 
bank  is  subject  to  the  tax  named  in  the  section, 
when  it  has  a  place  of  business  where  credits  are 
opened  by  deposit  or  collection  of  money  or  curren- 
cy, subject  to  be  paid  or  remitted  by  check  or 
draft,  or  representee!  by  certificates  of  deposit. 

2.  Such  banks  are  not  exempt  from  such  taxa- 
tion If  they  have  a  capital  stock,  nor  if  they  do 
any  other  business  than  receiving  deposits  to  be 
loaned  or  invested  for  the  sole  benefit  of  the  per- 
son making  them. 

3.  Money  deposited  In  such  a  bank  by  one  of  Its 
customers  becomes  a  debt  for  which  the  bank  U 
liable,  and  the  managers  cannot  adopt  any  rule 
which  shall  postpone  its  pavment  Indefinitely. 

4.  Where  a  savings  bank  has  capital  stock,  and 
10  per  cent  of  its  profits  Is  set  apart  for  the  stock- 
holders, the  bank  does  not  fall  within  the  proviso 
of  such  section,  and  a  tax  thereon  was  legally  as- 
sessed and  collected. 

[Nos.  205,  206.] 
Argued  April  7,  187S.   Decided  April  28, 1873. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  case  is  stated  by  the  court. 

Messrs.  Geo.  H.  WilUams,  Atty-Gen.,  and 
O.  H«  Hill,  Asst.  Atty-Oen.,  for  plaintiff  in  er- 
ror: 

By  section  110  of  the  act  of  June  30,  1864, 
it  was  provided: 

"That,  there  shall  be  levied,  collected  and 
paid,  a  duty  of  one  twenty-fourth  of  one  per 
centum  each  month  upon  the  average  amount 
of  the  deposits  of  money,  subject  to  payment 
by  check  or  draft,  or  represented  by  certificates 
or  deposit  or  otherwise,  whether  payable  on  de- 
mand or  at  some  future  day,  with  any  person, 
bank,  association,  company  or  corporation  en- 
gaged in  the  business'  of  banking ;  .  .  . 
Provided,  that  this  section  shall  not  apply 
.  .  .  to  any  savings-bank  having  no  capital 
stock,  and  whose  business  is  confined  to  receiv- 
ing deposits  and  loaning  the  same  on  interest 
for  the  benefit  of  the  depositors  only,  and  which 
do  no  other  business  of  banking."  13  Stat,  at 
L.  277,  278. 

By  the  act  of  March  3,  1865  (13  Stat,  at  L. 
479),  it  was  enacted  that  the  above  section  be 
amended  by  striking  out  the  words  of  the  pro- 
viso here  quoted. 

This  court  then  held  that  a  savings  bank 
without  any  capital,  and  without  shareholders 
or  corporators  interested  or  entitled  to  partici- 
pate in  the  profits  of  the  institution,  was  liable 
to  taxation  as  a  bank. 

Bank  for  Savings  v.  Collector,  3  Wall.  495, 
18  L.  ed.  207. 

The  statute  under  which  the  present  tax  was 
assessed  is  section  110  of  the  act  of  1864,  as 
amended  by  the  act  of  July  13,  1866,  whereby 
it  is  provided: 

'That,  there  shall  be  levied,  collected  and 

ei8 


paid,  a  tax  of  one  twenty- fourth  of  one  per 
centum  each  month  upon  the  average  amount 
of  the  deposits  of  money,  subject  to  payment 
by  check  or  draft,  or  represented  by  certificates 
of  deposit  or  otherwise,  whether  payable  on 
demand  or  at  some  future  day,  with  any  per- 
son, bank,  association,  company  or  corporation 
engaged  in  the  business  of  banking.  .  .  . 
And  the  deposits  in  associations  or  companies 
known  as  provident  institutions,  savings-banks, 
savings  funds  or  savings  institutions,  having  no 
capital  stock,  and  doing  no  other  business  than 
receiving  the  deposits  to  be  loaned  or  invested 
for  the  sole  benefit  of  the  parties  making  such 
deposits,  without  profit  or  compensation  to  the 
association  or  company,  shall  be  exempt  from 
tax  on  so  much  of  their  deposits  as  they  have 
invested  in  securities  of  the  United  States, 
and  on  all  deposits  less  than  $500  made  in  the 
name  of  any  one  person."  15  Stat,  at  L.  136, 
137. 

.  The  case  of  The  Bk.  for  Savings  v.  Collector, 
uM  supra,  would  seem  to  decide  that  a  savings- 
bank,  even  without  a  capital  stock,  is  a  bank- 
ing institution  within  the  meaning  of  the  body 
of  the  above  section  and,  without  any  proviso, 
would  be  liable  to  taxation  on  its  deposits.  See, 
language  of  the  court  at  pp.,  510,  511,  513, 
[210,  211]. 

A  fortiori  a  savings-bank  with  a  capital 
stock  would  fall  within  it;  and  the  proviso,  by 
expressly  excluding  from  the  operation  of  the 
body  of  the  section,  savings-banks  with  no  cap- 
ital stock,  shows  that  savings-banks  having  a 
capital  stock  fall  within  it. 

**Expre^sio  vnius  exclusio  alterius,**  says 
Mr.  Justice  Hoar,  "is  a  maxim  which  applies 
as  forcibly  to  the  exceptions  of  an  obligation 
as  to  the  enumeration  of  the  objects  to  which 
the  contract  applies." 

Higginson  v.  Weld,  14  Gray,  166,  173. 

This  savings-bank  not  only  has  a  capital 
stock,  but  it  is  carried  on  as  much  for  the  profit 
and  benefit  of  the  stockholders  or  share-hold- 
ers, as  of  the  depositors. 

If  the  body  of  the  section  is  broad  enough  to 
include  savings-banks  at  all,  as  this  court  has 
decided,  then  it  must  apply  to  all  savinss- 
banks,  except  that  class  which  is  excluded  oy 
the  proviso. 

Section  79  of  the  same  act,  as  amended  in 
1866,  providing  for  a  special  tax  upon  bankers, 
thus  defines  a  bank: 

"Every  incorporated  or  other  bank,  and  ev- 
ery person,  firm,  or  company  having  a  place  of 
business  where  credits  are  open  by  &e  aeposits 
or  the  collection  of  money  or  currency,  subject 
to  be  paid  or  remitted  upon  drafts,  check  or 
order,  or  where  money  is  advanced  or  loaned 
on  stock,  bonds,  bullion,  bills  of  exchange,  or* 
promissory  notes  are  received  for  discount  or 
for  sale,  shall  be  regarded  as  a  bank  or  a  bank- 
er. Provided,  that  any  savings-bank  having  no 
capital  stock,  and  whose  business  is  confined 
to  receiving  deposits  and  loaning  or  investing 
the  same  for  the  benefit  of  its  depositors,  and 
which  does  no  other  business  of  banking,  shall 
not  be  subject  to  this  tax." 

14  Stat,  at  L.  115;  see  also  U,  8*  v.  .Form. 
L.  <C-  T.  Co.  3  Int.  Rev.  Rec.  62. 

Messrs.  John  R.  Jarhoe,  and  Charles  £• 
Whitehead,  for  defendant  in  error  in  No.  205: 

It  is  clear  from  an  inspection  of  section  110 
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tfant  a  mere  naked  bank  of  deposit,  with  no  ob- 
ligation of  repayment,  is  not  taxable,  because 
it  is  provided  thi^t  only  such  deposits  as  are 
itubje^  to  draft  or  check,  or  represented  by  oer- 
tificates  of  deposit  or  other  wise,  jpayable  on  de- 
mand or  in  future,  shall  be  taxable. 

The  society  in  question  received  deposits, 
whidi  it  loaned  out  for  the  benefit  of  the  de- 
positors, giving  the  depositors  all  the  net  pr<^- 
iU.  These  deposits  were  in  nowise  payable  to 
the  depositors  by  the  bank,  except  when  the 
loan  should  be  paid  in  by  the  ^rson  to  whom  it 
might  be  loaned.  It  had  neither  circulation, 
checks,  drafts,  certificates  of  deposit,  gr  ex- 
change. It  was  simply  a  trustee  to  invest.  Such 
institutions  have  been  repeiatedly  decided  not 
to  be  banks,  in  legal  language. 

La.  V.  La.  Savings  Co.  12  La.  572. 

The  appellee  is  not  liable  to  taxation  under 
the  enacting  clause  of  the  statute,  as  it  held 
no  deposit  subject,  to  payment  by  check  or 
draft)  or  represented  by  certificates  of  deposit 
or  otherwise,  whether  payable  on  demand  or 
at  some  future  day. 

The  rule  of  its  business  and  the  contract  with 
all  its  depositors  was,  that  the  money  deposited 
should  only  be  repaid  as  the  loans  might  be  re- 
paid to  the  bank. 

It  is  clear,  therefore,  from  the  provisions  of 
these  contracts,  that  no  depositor  could  ever 
maintain  an  action  for  debt  or  in  assumpsit 
upon  these  contracts;  nor  has  he  any  money 
With  either  of  these  banks  which  is  ew  neces- 
titaie  payable  at  any  time,  either  on  check, 
draft  or  order,  or  is  represented  by  certificate 
of  deposit  or  otherwise.  These  banks,  therefore, 
occupy  an  anomalous  position,  and  one  not 
clearly  contemplated  by  the  revenue  act.  In 
them  the  depositors  receive  the  profits  and  bear 
the  risks  of  the  business,  and  in  so  doing  oc- 
cupy a  position  different  from  that  held  by  any 
other  class  of  persons  kno\vn  to  the  law.  If 
A  deposits  witn  the  Bank  of  California,  his 
.claim  is  good  whether  the  bank  wins  or  loses 
by  its  management  of  his  funds;  but  if  he 
deposits  with  the  plaintiffs  in  this  action,  he 
has  no  elaim  for  recovery  if  the  bank  shall 
lose  its  money  by  untoward  circumstances,  na- 
tional bankruptcy,  or  any  cause  which  may 
produce  a  fall  in  commercial  values. 

The  very  question  under  consideration  came 
before  the  courts  in  Maine  (see  Makin  v.  8av. 
Inst.  23  Me.  350),  and  the  court  held  that  the 
bank^  defendant,  could  be  siied  at  law  because 
its  by-laws  provided  that  it  must  pay  on  de- 
mand at  four  stated  quarterly  days  in  the  year, 
and  for  this  reason  only.  It  clearly  appears 
from  the  argument  and  opinion  in  that  case, 
that  this  provision  in  the  by-laws,  directly  the 
reverse  of  ours,  was  the  only  thing  fixing  the 
liability  in  a  suit  at  law  upon  defendant. 

If  tlie  general  enactment  in  section  110  does 
not  impose  a  tax  upon  this  society,  the  proviso 
in  the  same  section  cannot  impose  it  by  impli- 
cation. 

A  proviso  does  not  enlarge  the  powers  of  the 
statute. 

Dwarr.  Stat.  515;  Sedg.  Stat.  L.  62. 

Any  man  who  will  bring  an  action  for  a  pen- 
alty under  an  act  of  Parliament  must  snow 
that  be  is  entitled  thereto  imder  the  enactory 
clauses. 

8pi€rs  v.  Parker,  1  T.  R.  145  j  I  Kent,  463. 
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Therefore,  if  plaintiffs  are  not  bankers  hold- 
ing deposits  on  demand  or  in  future,  the  mer^ 
fact  tnat  the  proviso  declares  that  savinfls- 
banks  with  no  capital  stocks  shall  be  exempted 
from  taxation  on  certain  deposits,  does  not 
make  banks,  with  or  without  stocks,  liable^  un- 
less they  hold  deposits  payable  on  demand  or  in 
future. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Associations  engaged  in  moneyed  transac- 
tions, whether  incorporated  or  not,  having  a 
place  of  business  where  credits  are  opened  by 
the  deposit  or  collection  of  money  or  currency, 
subject  to  be  paid  or  remitted  upon  draft, 
check,  or  order ;  or  where  money  is  advanced  or 
loaned  on  stocks,  bonds,  bullion,  bills  of  ex- 
change or  promissory  notes;  or  where  stock, 
bonds,  bullion,  bills  of  exchange  or  promissory 
notes  are  received  for  discount  or  for  sale,  are 
regarded  as  banks,  subject  to  taxation,  under 
the  internal  revenue  laws  which  were  in  opera- 
tion when  the  taxes  in  controversy  in  the  pres- 
ent suit  were  assessed  and  collected;  but  the 
same  section  which  created  the  liability  and 
authorized  the  assessment  of  the  taxes,  also  pro- 
vided that  savings-banks,  having  no  capital 
stock  and  doing  no  other  business  than  receiv- 
ing deposits  to  be  loaned  or  invested  for  the 
sole  benefit  of  the  parties  making  such  depos- 
its, without  profit  or  compensation  to  the  as- 
sociation or  company,  shall  be  exempt  from 
tax  on  so  much  of  their  deposits  as  they  have 
invested  in  securities  of  the  United  States,  and 
on  all  deposits  less  *than  $500  made  in  [*117 
the  name  of  any  one  person.  14  Stat,  at  L. 
115;  14  Stat,  at  L.  137. 

Such  taxes  as  are  authorized  by  that  act,  to 
the  amount  of  $2,697.84,  were  assessed  aeainst 
the  plaintiffs  by  the  assessor  of  the  district 
and  the  record  shows  that  they  paid  the  same 
under  protest  to  the  collector  of  the  same  dis- 
trict, and  that  they  instituted  the  present  suit 
in  the  state  court  to  recover  back  the  amount, 
which  was  duly  removed,  on  motion  of  the  de- 
fendant, into  the  circuit  court.  Due  appeal, 
it  appears,  was  taken  by  the  plaintiff,  from 
the  decision  of  the  assessor  levying  the  tax,  to 
the  commissioner,  and  the  commissioner  af- 
firmed the  action  of  the  assessor  and  decided 
that  the  tax  was  legally  assessed.  14  Stat,  at 
L.  152.  Service  was  made,  and  the  defendant 
appeared  and  filed  an  answer,  which  amounted 
to  the  general  issue,  and  prayed  to  be  dismissed 
with  judgment  against  the  plaintiffs  for  his 
costs,  which  is  a  motion  in  the  nature  of  a  de- 
murrer. Hearing  was  had  before  Mr.  JusUce 
Field,  and  he  denied  the  application,  holding 
that  the  plaintiffs,  if  they  proved  all  of  the  al- 
legations of  their  complaint,  would  be  enti- 
tled to  recover.  I^eave  was  subsequently 
granted  to  the  defendant  by  the  circuit  judge 
to  amend  his  answer,  and  he  accordingly  filed 
the  amended  answer  which  is  exhibited  in  the 
record.  Evidence  was  taken,  and  the  parties, 
having  waived  a  jury,  submitted  the  case,  law 
and  fact,  to  the  determination  of  the  court,  and 
the  court  rendered  judgment  in  favor  of  the 
plaintiffs  for  the  whole  amount  claimed  in  the 
declaration,  and  the  defendant  sued  out  the 
present  writ  of  error. 

Three  errors  are  assigned  by  the  present  plain- 

«X9 


109-123 


SuFBEME  Couirr  oy  lUE  United  States. 


Deo.  Tebic, 


tiff,  in  substance  and  effect  as  follows:  (1) 
That  the  bank  is  not  within  the  proviso  ex- 
empting certain  savings-banks  from  such  taxa- 
tion, as  the  bank  had  a  capital  stock  of  $100,- 
000,  as  stated  in  the  finding  of  the  circuit 
court.  (2)  Because  the  bank  did  other  business 
than  receiving  the  deposits  to  be  loaned  or  in- 
vested for  the  sole  benefit  of  the  depositors, 
without  compensation  to  the  association  or 
118*]  company.  (3)  Because  *the  deposits 
made  in  the  bank  are  deposits  subject  to  pay- 
ment by  check  or  draft,  or  represented  in  a 
way  to  bring  the  bank  within  the  operation  of 
the  body  of  the  section  imposing  Uie  tax.  14 
Stat,  at  L.  136. 

Unrestrained  by  the  proviso,  it  is  quite  clear 
that  the  bank  would  fall  within  the  body  of 
the  section  and  be  subject  to  the  tax  which 
the  section  levies,  as  the  managers  of  the  in- 
stitution have  a  place  of  business  where  cred- 
its are  opened  by  deposit,  or  collection  of  mon- 
ey or  currency,  subject  to  be  paid  or  remitted 
by  check  or  draft,  or  represented  by  certifi- 
cates of  deposit.  Attempt  is  made  to  controvert 
the  proposition  that  the  money  deposited  is 
represented  by  certificates  of  deposit,  or  that 
it  is  subject  to  check  or  draft,  but  it  is  quite 
clear  that  the  passbook  furnished  to  the  deposi- 
tor performs  tne  same  office  as  the  certificate, 
check  or  draft,  as  between  the  person  making 
the  deposit  and  the  bank,  showing  to  the  en- 
tire satisfaction  of  the  court  that  the  evidence 
brings  the  bank  within  the  material  words  of 
the  section,  and  that  the  fraraers  of  the  act 
intend  to  recognize  the  well  known  fact  that 
tltere  are  banks  of  deposit  without  authority 
to  make  discounts,  or  to  issue  a  circulating 
medium. 

Banks,  in  the  commercial  sense,  are  of  three 
kinds,  to  wit:  1,  of  deposit;  2,  of  discount; 
3,  of  circulation.  Strictly  speaking,  the  term 
"bunk"  implies  a  place  for  the  deposit  of  mon- 
ey, as  that  is  the  most  obvious  purpose  of  such 
an  institution.  Originally  the  business  of  bank- 
ing consisted  only  in  receiving  deposits,  such 
as  bullion,  plate  and  the  like,  for  safe  keeping 
until  the  depositor  should  see  fit  to  draw  it  out 
for  use,  but  the  business,  in  the  progress  of 
events,  was  extended,  and  bankers  assumed  to 
discount  bills  and  notes  and  to  loan  money  up- 
on mortgage,  pawn  or  other  security,  and  at  a 
still  later  period  to  issue  note?  of  their  own 
intended  as  a  circulating  currency  and  a  me- 
dium of  exchange  instead  of  gold  and  silver. 
Modern  bankers  frequently  exercise  any  two 
or  even  all  three  of  those  functions,  but  it  is 
still  true  that  an  institution  prohibited  from 
119*]  exercising  any  more  than  'one  of  those 
functions  is  a  bank  in  the  strictest  commercial 
sense,  ar.d  unless  such  a  btmk  is  brought  with- 
in the  proviso  under  consideration,  is  equally 
subject  to  taxation  as  if  authorized  to  make 
discounts  and  issue  circulation  as  well  as  to 
receive  deposits.  Savings  Bk.  v.  Collector,  3 
Wall.  510,  18  L.  ed.  210;  Eng.  &  Am.  Corp.  (0th 
ed.),  §  5.5;  Ins.  Co.  v.  Ely,  2  Cow.  678;  McCul. 
Die.  73-146;  Duncan  v.  Savings  Inst.  10  Gill 
&  J.  300;  People  v.  Ins.  Co.  16  Johns.  390; 
Grant,  Bank.  1-6,  381-614. 

Tested  by  these  considerations,  it  is  clear 
that  the  judgment  must  be  reversed  imless  it 
appears  that  the  bank  is  within  the  proviso  to 
the  section  which  imposes  the  tax,  and  such 
was  the  decision  of  this  court  in  a  case  involv- 


ing  the  same  question,  though  it  arose  under 
the  prior  act  of  Congress  levying  internal  rer- 
enue  duties. 

Two  propositions  were  decided  in  tJiat  case, 
which  arc  directly  applicable  to  the  case  before 
the  court,  and  the  court  is  of  the  opinion  that 
the  same  principles  should  be  applied  in  the 
present  case.    Tney  are  as  follows: 

1.  That  savings-banks  which  receive  depo» 
its  and  lend  the  same  for  the  benefit  of  their 
depositors,  if  the  bank  is  under  obligations  to 
repay  the  amount  when  demanded,  agreeably  to 
their  by-laws  and  charter,  whether  upon  check, 
draft  or  ceilifieate  of  deposit,  are  engaged  in 
the  business  of  banking  within  the  meaning  of 
the  body  of  the  section  imposing  the  tax, 
though  the  bank  has  no  capital  stc^  and  does 
no  other  business  of  banking. 

2.  That  savings-banks,  described  in  the  pro- 
viso and  thereby  exempted  from  taxation,  be- 
came subject  to  the  duty  imposed  by  the  body 
of  the  section  on  the  repeal  .of  the  proviso, 
though  they  had  no  capital  stock,  and  neither 
made  discoimts  nor  issued  currency  as  circula- 
tion, nor  transacted  any  business  of  banking 
except  to  receive  deposits,  loan  the  same  for  the 
benefit  of  the  depositors,  and  repay  the  amount 
as  aforesaid  in  pursuance  of  their,  by-laws  and 
charter.     Savings  Bk.  v.  Collector,  supra. 

Apply  those  rules  to  the  present  case,  and  it 
is  evident  *that  the  only  inquiry  open  [♦120 
is,  whether  the  plaintiff  bank  is  exempted  by 
the  proviso  from  the  taxation  which  the  body 
of  the  section  imposes. 

Savings-banks  are  not  exempt  from  such  tax- 
ation, except  in  certain  cases,  nor  are  anv  en- 
tirely exempted  unless  they  have  invested  the 
whole  of  their  deposits  in  the  securities  of  the 
United  States,  if  any  of  the  deposits  made  in 
the  name  of  one  person  amounted  to,  or  ex- 
ceeded, $500.  Deposits  in  sums  less  than  $500, 
and  all  such  as  are  invested  in  the  public  se- 
curities in  the  bank  falls  within  the  category 
described  in  the  proviso,  are  exempt  from  such 
taxation,  but  every  savings-bank  w^hich  docs 
not  fall  within  the  category  described  in  the 
proviso,  is  subject  to  taxation  the  same  as  any 
other  bank  coming  within  the  purview  of  the 
act  imposing  the  tax. 

Such  banks  arc  not  exempt  from  such  taxa- 
tion if  they  have  a  capital  stock,  nor  if  they  do 
any  otlier  business  than  receiving  deposits  to 
be  loaned  or  invested  for  the  sole  benefit  of  the 
person  making  such  deposits.  Both  of  those 
conditions  are  expressed  in  plain  and  unambig- 
uous terms,  and  the  law-makers,  as  if  to  place 
the  second  beyond  cavil,  provided  not  only  that 
the  deposits  should  be  loaned  or  invested  for 
the  sole  benefit  of  the  depositors,  but  added, 
"and  without  profit  or  compensation  to  the  as- 
sociation," showing,  beyond  controversy,  that 
Congress  did  not  intend  to  exempt  any  savings- 
banks  from  such  taxation,  except  such  as  were 
devoted  to  charitable  purposes  and  were  man- 
aged solely  for  the  benefit  of  the  indigent^  or 
01  persons  of  small  means. 

Savings  institutions  undoubtedly  exist  which 
were  established  solely  for  charitable  purposes, 
and  many  of  them  are  conducted  in  the  spirit 
in  which  they  were  established,  as  a  means  of 
benefiting  the  indigent,  and  it  is  plain  that 
Congress  intended  to  exempt  all  such  from  the 
taxation  imposed  by  the  body  of  the  section; 
but  it  is  equally  well  known  that  there  i^  an- 
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other  large  class  of  such  institutions  which  are 
doing  an  extensive  and  profitable  business,  and 
being  the  depositories  of  vast  sums  of  money, 
121*]  are  earning  large  profits,  *  which  areas 
justly  subject  to  taxation  as  the  profits  of  any 
other  banking  corporation  in  the  country. 

Power  to  lay  and  collect  taxes  is  vested  in 
Congress,  and  Congress  has  enacted  to  the  efifect 
that  all  banks,  except  such  as  fall  within  the 
category  described  in  the  proviso  under  con- 
sideration, shall  be  subject  to  the  tax  imposed 
by  the  body  of  the  section,  and  it  is  clear  that 
the  plaintiff  bank  does  not  come  within  either 
of  the  two  conditions  specified  in  the  proviso, 
both  of  which  must  concur  in  order  that  the 
bank  may  claim  to  be  exempt  from  the  tax. 

Argument  to  show  that  the  bank  does  not 
come  within  the  first  con^^ition  is  certainlv  un- 
necessary, as  it  is  admitted  that  the  bank  has  a 
capital  stock  of  $100,000,  of  which  $60,000  has 
been  paid  in  cash,  and  that  the  bank  holds  the 
notes  of  the  shareholders  for  the  residue,  the 
capital  stock  being  a  part  of  the  security  held 
for  the  benefit  of  the  depositors.  Five  per  cent 
of  the  net  profits  of  the  bank  is  set  aside  as  a 
reserve  funjd,  and  ten  per  cent  of  the  remainder 
is  set  apart  for  the  stockholders  wlio  do  not 
otherwise  share  m  the  dividends.  It  also  ap- 
pears that  the  reserved  fund  and  the  interest 
thereon  is  loaned  and  invested  in  the  same  man- 
ner as  the  deposits  ai\d,  like  the  capital  stock, 
is  kept  as  a  security  for  the  depositors;  that 
the  bank  receives  deposits,  lends  the  money  de- 
posited and  repays  it,  together  with  the  divi- 
dends arising  from  interest,  in  accordance  with 
the  terms  and  conditions  stated  in  a  prospectus 
issued  by  the  bank  to  the  depositors,  and  an 
agreement  thereto  appended,  which  are  exhib- 
ited in  the  record.  Every  depositor,  upon  mak- 
ing a  deposit,  signs  the  agreement,  and  no 
money  is  received  on  deposit  or  held  otherwise 
than  upon  the  terms  and  conditions  set  forth 
in  the  prospectus  and  agreement.  Accounts 
have  never  been  opened  nor  moneys  received 
finbject  to  payment  on  draft,  check,  or  order, 
nor  has  the  bank  ever  issued  certificates  of  de- 
posit, except  such  as  were  temporary,  to  give 
time  to  a  depositor  to  determine  whether  he  will 
make  a  term  deposit  or  one  subject  to  be  drawn 
when  wanted.  When  a  deposit  is  made,  a  pass 
bode  is  given  to  the  depositor,  and  an  entry  of 
the  deposit  is  made  in  it  and  in  the  books  of 
*122j  the  *bank,  and  the  money  is  drawn  out 
by  the  depositor  on  presenting  the  pass  book, 
or  by  a  person  holding  his  order.  Money  suffi- 
cient to  meet  all  ordinary  demands  is  always 
intend^  to  be  kept  on  hand,  and  the  bank  al- 
ways pays  money  upon  calls,  and  it  appears 
that  there  has  never  been  a  time  since  the  bank 
was  organized  that  it  was  not  able  to  meet  all 
ordinary  demands.  Generally  the  bank  asks 
the  depositors  to  give  a  day  or  more  notice  on 
large  amounts,  but  the  managers  have  never 
found  it  necessary  to  make  any  rule  upon  the 
subject.  Loans  are  usually  made  on  security  of 
resl  estate,  but  in  some  cases  upon  bullion  or 
personal  property,  nor  are  any  loans  made 
upon  bills  of  exchange,  promissory  notes,  or 
otiier  evidences  of  private  indebtedness.  Prompt 
payments  have  always  been  made,  but  the 
agreement  contains  the  stipulation  that  money 
deposited  with  the  bank  shall  be  re-imbursed 
only  cot  of  the  first  disposable  funds  that  shall 
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come  into  the  hands  of  the  bank  after  demand; 
and  the  defendants  refer  to  that  provision  as 
distinguishing  the  case  from  the  prior  decision 
of  this  court,  but  the  court  is  of  the  opinion 
that  the  proposition  cannot  be  sustained,  as 
the  regulation  is  evidently  one  adopted  merely 
for  an  emergency,  and  that  it  was  never  intend- 
ed to  control  the  general  dealings  of  the  bank 
with  its  depositors.  Money  deposited  in  such  a 
bank  by  one  of  its  customers  becomes  a  debt  for 
which  the  bank  is  liable,  and  it  cannot  be  ad- 
mitted that  the  managers  could  lawfully  adopt 
any  rule  which  should  postpone  its  payment  in- 
definitely. Thompson  v.  Rigga,  5  Wall.  678,  18 
L.  ed.  707;  Marine  Bank  v.  Fulton  Bank,  2 
Wall.  252,  17  L.  ed.  785.  They  may,  doubtless, 
make  any  reasonable  rule  under  that  stipula- 
tion to  enable  them  to  raise  means  for  such  an 
extraordinary  occasion,  but  they  could  not  re- 
fuse payment  altogether,  or  provide  for  such 
delay  as  would  essentially  impair  the  value  of 
the  just  claim  of  a  depositor.  Throughout,  the 
amount  of  the  deposit  would  continue  to  be  a 
debt  due  to  the  depositor,  demandable  of  the 
bank  on  presenting  the  pass  book,  imder  such 
reasonable  regulations  as  the  bank  or  its  man-^ 
agers  may  adopt. 

*Prior  regulations  had  been  made  in  [*123 
the  reported  case  containing  our  former  deci- 
sion, which  gave  the  depositor  the  right  to  make 
such  demand  at  four  stated  periods  in  the  year, 
but,  in  the  case  before  the  court,  no  regulation 
upon  the  subject  has  been  adopted  other  than 
what  appears  in  the  writt^i  agreement,  which 
has  never  been  enforced.  Whether  it  ever  will 
be  or  not  is  a  matter  which  cannot  be  known, 
nor  is  such  an  inquiry  of  any  importance  in  the 
present  case,  as  the  court  is  of  the  opinion  that 
the  stipulation,  inasmuch  as  it  has  never  be- 
come operative,  cannot  avail  the  plaintiffs  in 
this  controversy. 

Beyond  all  question,  the  bank  has  capital 
stock,  and  inasmuch  as  ten  per  cent  of  it  is  set 
apart  for  the  stockholders,  it  is  not  correct  to 
say  that  the  business  which  the  bank  does,  in 
receiving  deposits  and  loaning  and  investing  the 
same,  is  done  without  compensation  to  the  as- 
sociation. 

Viewed  in  the  light  of  these  suggestions,  it  is 
clear  that  the  bank  does  not  fall  within  the 
category  described  in  the  proviso,  and  that  the 
tax  was  legally  assessed  and  collected. 

Judgment  reversed,  and  the  cause  remanded, 
with  directions  to  issue  a  new  venire* 

[In  No.  206.] 

Taxes  were  collected  of  the  bank  in  this  case 
by  the  defendant,  to  the  amoimt  of  $3,066.63, 
which  the  bank  paid  under  protest  and  brought 
this  suit  in  the  state  court  to  recover  back  the 
amount,  and  the  suit,  on  motion  of  the  defoid- 
ant,  was  removed  into  the  circuit  court. 

Suffice  it  to  say  without  any  particulars,  that 
the  pleadings,  proceedings,  and  evidence  in  this 
case  are  substantially  the  same  as  in  the  preced- 
ing case,  and  the  court  rendered  judgment  fa** 
the  plaintiff  for  the  whole  amount  claimed,  ana 
the  defendant  sued  out  the  present  writ  of 
error,  and  for  the  reasons  assigned  in  the  pre- 
ceding case  the  judgment  must  be  reversed. 

Judgment  reversed  and  the  cause  remanded, 
with  directions  to  issue  a  new  venire, 
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THE  IOWA  HOMESTEAD  COMPANY,  Appt., 

V. 

THE    DES    MOINES    NAVIGATION    AND 
RAILROAD  COMPANY  et  al. 

(See  S.  C  **nome9tead  Company  ▼.  Valley  Rail- 
road/' 17  Wall.  153-167.) 

lotoa  lands — Dea  Moines  river  grant  —  pay- 
ment of  another*8  debt  toithout  request — 
payment  of  taxes. 

1.  Neither  the  state  of  Iowa  nor  the  railroad 
companies,  for  whose  benefit  the  srant  of  1856 
was  made,  took  any  title  by  that  act  to  the  lands 
then  claimed  to  belong  to  the  Des  Moines  river 
grant  of  1846. 

2.  The  joint  resolution  of  Mar.  2,  1861,  and  act 
of  July  12,-  1862,  transferred  the  title  from  the 
United  States  and  vested  it  In  the  state  of  Iowa, 
for  the  use  of  its  grantees  under  the  river  grant. 

3.  One  person  cannot  make  another  his  debtor 
by  paying  the  debt  of  the  latter  without  his  re- 
quest or  assent. 

4.  Where  taxes  on  these  lands  weF6  the  debt  of 
the  defendants,  which  they  should  have  paid,  their 
refusal  or  neglect  to  do  this  did  not  authorize 
a  contestant  of  their  title  to  make  them  his  debtor 
by  stepping  in  and  paying  the  taxes  for  them, 
without  being  requested  so  to  do. 

[No.  128.] 
Argued  Feb,  2i,  187S,    Decided  Apr.  28,  187S, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  District  of  Iowa. 

The  petition  in  this  case  was  filed  in  the  dis- 
trict court  of  Webster  Co.,  Iowa,  by  the  appel- 
lants, to  quiet  title,  etc.,  to  certain  lands.  Up- 
on petition  of  the  defendants  the  case  was  re- 
moved to  the  United  States  circuit  court,  in 
which  a  decree  was  entered  in  favor  of  the  de- 
fendants ;  whereupon  the  complainants  took  an 
appeal  to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

See,  also,  Williams  v.  Baker  {ante,  561). 

Mr,  Jamea  Grant,  for  appellant. 

Messrs,  Thomaa  F.  Wi throw,  Edwin  0. 
Litchfield,  and  C.  C.  Nonrae,  for  appellees. 

162*]  *Mr.  Justice  Davia  delivered  the  opin- 
ion of  the  court: 

This  case  presents  another  phase  of  the  Des 
Moines  river  land  litigation.  , 

The  main  question  involved  in  this  case  is  the 
question  of  title  to  the  Des  Moines  river  lands, 
which  was  settled  several  years  ago  by  the  de- 
cision in  the  cases  of  Wolcott  v.  Des  Moines  Co. 
5  Wall.  681,  18  L.  ed.  689,  and  Burr  v.  Des 
Moines  R.  Co.  1  Wall.  99,  17  L.  ed.  561,  and  in 
the  subsequent  and  unreported  case  of  Riley  v. 
Welles,  [reported  in  this  edition  76  U.  S.  19  L. 
ed.  C48],  adversely  to  the  titlfe  set  up  by  the  ap- 
pellants. At  the  present  term  of  this  court,  the 
principles  involved  in  these  decisions  have  been 
reconsidered  and  re-affirmed.  Williams  v. 
Baker,  ante  561,  and  The  Cedar  Rapids  and 
Missouri  River  R.  Co,  v.  Martindale,  ante,  561. 
It  is,  therefore,  no  longer  an  open  question  that 
neither  the  state  of  Iowa  nor  the  railroad  com- 
panies, for  whose  benefit  thegrant  of  1856  was 
made,  took  any  title  by  that  act  to  the  lands 
then  claimed  to  belong  to  the  Des  Moines  river 
giant  of  1846,  and  that  the  joint  resolution  of 
2d  of  March,  1861,  and  act  of  12th  of  July, 
1862,  transferred  the  title  from  the  United 
States  and  vested  it  in  the  state  of  Iowa  for  the 
use  of  its  grantees  under  the  river  grant.  If 
so.  the  claim  of  title  by  the  appellants  who  are 
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grantees  under  one  of  these  railroad  compa- 
nies to  the  lands  certified  to  the  state  of  Iowa, 
under  the  act  of  August  8,  1846,  above  the  Rao- 
coon  fork  of  the  Des  Moines  river,  has  no  foun- 
dation to  rest  upon. 

But  the  appellants  insist  if  they  cannot  re- 
cover t'hese  lands  they  are  cestuis  que  trust  for 
a  portion  of  the  indemnity  lands  obtained  by  the 
state  under  the  act  of  JuJy  12,  1862.  Congress 
by  this  act  extended  the  grant  originally  ma^e 
to  the  state  in  1846,  for  the  improvement  of  the 
Des  Moines  river,  so  as  to  include  the  alternate 
sections  of  land  (designated  by  odd  numbers) 
between  the  Raccoon  fork  and  the  northern 
boundary  of  the  state,  and  consented  that  a  por- 
tion of  these  lands  should  be  applied  to  the  con- 
struction of  a  railroad,  which,  by  change  of 
name,  is  called  the  Des  Moines  Valley  road. 

This  legislation  was*  intended  to  put  the  state 
in  exactly  the  position  it  would  have  been,  if 
there  had  been  no  dispute  *as  to  the  ex-  [*163 
tent  of  the  grant  in  1846  and,  accordingly,  the 
Secretary  of  the  Interior  was  directed  if  any  of 
the  lands  within  the  granted  limits  should  have 
been  sold  or  otherwise  disposed  of  by  the  Unit- 
ed States  before  the  passage  of  the  act,  to  set 
apart  an  equal  quantity  elsewhere  in  the  state 
in  lieu  thereof. 

In  ca^e  the  state  also  had  sold  and  conveyed 
any  of  thes&  lands,  the  title  to  which  hcul 
proved  invalid,  the  act  directed  that  the  land 
set  apart  by  the  Secretary  of  the  Interior  should 
be  held  in  trust  for  the  benefit  of  those  persons 
whose  titles  had  thus  failed.  This  latter  pro- 
vision was  rendered  necessary  by  the  conflict  in 
opinion  which  had  for  a  series  of  years  existed 
concerning  this  river  grant.  The  state  had  al- 
ways maintained  that  the  original  grant,  prop- 
erly construed,  extended  al^ve  the  Raccoon 
fork,  while  on  the  contrary,  the  United  States 
had  at  different  times  both  denied  and  admitted 
the  claim  of  the  state.  It  was  to  be  expected 
in  this  condition  of  the  dispute  that  both  the 
state  and  general  government  had  disposed  of 
a  portion  of  these  lands.  If  so,  and  the  title  of 
the  grantees  of  the  state  had  proved  invalid,  it 
was  eminently  proper  that  they  should  be  pro- 
tected, and  there  was  no  better  way  to  do  this 
than  to  require  the  state,  in  the  first  instance, 
to  use  the  indemnity  lands  for  this  purpose. 

It  is  admitted  in  the  record  that  the  state  has 
conveyed  to  the  Des  Moines  Valley  Railroad 
Company,  one  of  the  defendants  in  this  suit, 
for  good  and  valuable  considerations  performed 
by  the  company,  all  the  lands  received  by  the 
state  imder  the  act  in  question,  except  those 
only  which  had  been  conveyed  by  the  state 
under  the  act  of  August  8,  1846  ( 9  Stat,  at  1$. 
77),  and  the  legislation  pursuant  thereto. 

The  inquiry  arises,  whether  the  state,  at  the 
time  of  the  passage  of  the  act  of  12th  of  July, 
1862  (12  Stat,  at  L.  543),  had  conveyed  to  the 
grantor  of  the  appellants  any  portion  of  the 
lands  lying  within  the  river  grant.  If  not,  they 
are  not  within  the  purview  of  the  act,  for  they 
have  not  suifcred  any  loss  by  reason  of  any 
transaction  with  the  state,  and  are,  therefore, 
not  in  a  position  to  claim  compensation.  The 
Iowa  legislature,  by  'the  act  of  July  14,  [  ♦  164 
1856,  conveyed  to  the  Dubuque  &  Pacific  Rail- 
road Company,  the  grantor  of  the  appellants, 
the  lands  granted  to  the  state  by  the  act  of 
Congress  of  May  15th,  1856.  The  ccmveyance  did 
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not  specify  any  particular  lands,  but  in  a  gen- 
tntl  way  transferred  to  the  company  all  the 
rights  and  interests  which  the  state  received 
from  the  United  States  under  this  grant.  If, 
therefore,  the  river  lands  were  not  granted  to 
the  state  by  the  act  in  question,  they  were  not 
cmbraoed  in  the  conveyance  which  the  state 
made  to  the  company,  and  the  state,  therefore, 
has  not  broken  its  engagement  with  the  com- 
pany. This  court  having  decided  and  re-affirmed 
the  decision  that  the  grant  of  1856  did  not  in- 
dnde  the  lands  daim^  by  the  state  to  belong 
to  the  river  improvement,  it  is  difficult  to  see 
on  what  grounds  the  appellants  can  rest  their 
right  to  indenmity  under  the  act  of  July  12, 
1862  (12  Stat,  at  L.  543),  for  they  cannot  be 
cestuis  que  trust,  as  they  never  had  any  title 
which  has  proved  invalid. 

But  the  appellants  insist  if  they  are  not  the 
holder  of  any  titles  which  have  failed  within 
the  meaning  of  the  act  of  July  12,  1862  (12 
Stat,  at  L.  MS) ,  they  are,  nevertheless,  entitled 
to  a  portion  of  the  indemnity  lands  certified  to 
the  state  under  that  act,  because  they  were  cer- 
tified upon  the  assumption  that  the  river  lands 
had  been  granted  by  the  act  of  May  15,  1856 
(11  Stat,  at  L.  9) .  It  is  undoubtedly  true  that 
in  1866,  on  this  tlieory,  the  state  of  Iowa, 
through  its  authorized  agent,  made  an  adjust- 
ment with  the  commissioner  of  the  general  land 
office,  by  which  a  large  quantity  of  lands  were 
certified  to  the  state,  as  indemnity  for  the  lands 
which  It  waa  claimed  had  been  disposed  of  by 
the  United  States  by  the  grant  for  railroad 
purposes  in  1856.  It  is  equally  true  that  the 
construction  by  these  officers  of  the  different 
acts  of  Congress  relating  to  this  subject,  by 
which  this  result  was  obte^ined,  was  erroneous 
as  we  have  held  in  three  different  cases.  But  the 
decision  in  Wolcott*8  Case,  the  first  of  the  three, 
was  not  then  announced,  and  the  adjustment 
was  doubtless  induced  by  the  decision  in  Litch- 
field's Case,  23  How.  6Qy  16  L.  ed.  600,  that  the 
river  g^nt  did  not  extend  above  the  Raccoon 
165*]  fork.  Whatever  may  have  caused  *the 
adjustment,  it  is  quite  apparent,  as  the  lands 
were  erroneously  certified  under  the  act  of 
July,  1862,  that  something  more  was  needed 
than  the  action  of  the  land  commissioner,  forti' 
fied  as  it  was  by  the  approval  of  the  Secretary 
of  the  Interior,  to  pass  a  valid  title  to  the  state 
and  its  grantees.  That  which  was  requisite  to 
aocomplish  this  object  was  obtained  by  the  leg- 
i^tion  of  the  state  and  of  Congress.  The  legis- 
lature of  Iowa,  in  March,  1868,  on  the  perform- 
ance of  certain  conditions,  directed  a  convey- 
ance to  be  made  to  the  Des  Moines  Valley  Rail- 
road foT  all  the  lands  embraced  in  the  act  of 
Congress,  approved  12th  of  July,  1862,  and  rati- 
fied the  adjustment  made  with  the  commis* 
doner  of  the  general  land  office.  In  accordance 
with  this  legislation  the  lands  in  controversy 
were  patented  by  the  state  to  the  Company,  the 
eonditions  imposed  upon  the  company  before 
this  could  be  done  having  been  complied  with. 
Attbough  the  ratification  of  the  adjustment 
and  the  grant  to  the  Valley  Railroad  would 
«eem  to  be  inconsistent  acts,  yet  Congress,  with 
foil  knowledge  on  the  subject,  on  the  3d  of 
March,  1871  (26  Stat,  at  L.  582),  confirmed  the 
title  to  the  state  and  its  grantees.  It  is  true  the 
law  by  which  this  is  done,  says  it  is  in  accord- 
ktice  with  the  adjustment,  and  the  act  of  the 
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general  assembly  of  Iowa,  but,  as  we  have  seen, 
this  act  not  only  ratified  the  adjustment,  but 
also  granted  the  lands  to  the  Valley  Road. 

Indeed,  the  main  purpose  of  the  act  was  to 
secure  the  construction  of  the  road  by  the 
transfer  to  it  of  the  lands  obtained  under  the 
adjustment.  Whether  the  state  of  Iowa  in  the 
disposition  which  it  made  of  these  lands,  con- 
formed to  the  adjustment,  is  not  a  question  for 
us  to  consider. 

This  consideration  was  properly  addressed  to 
Congress,  who,  with  full  knowledge  that  the 
legislature  had  parted  with  the  lands  to  the 
Valley  Road,  chose  to  confirm  the  title  to  "the 
state  and  its  grantees." 

If  Congress  had  withheld  its  consent  to  what 
the  state  had  done,  neither  the  state  nor  the 
road  would  have  taken  anything  by  the  action 
of  the  officers  certifying  the  laji<&.  'This  [*166 
was  also  known  to  Congress,  because  the  decisioa 
in  Wolcott's  Case  was  then  before  the  coimtry. 

Congress,  therefore,  with  full  information 
that  the  state  of  Iowa  was  not  entitled  to  these 
indemnity  lands  by  reason  of  any  previous  leg- 
islation, thought  proper,  nevertheless,  to  give 
them  to  the  s&.te,  Knowing  at  the  time  that  they 
were  to  be  used  in  building  a  railroad  along  the 
line  of  the  Des  Moines  river.  It  had  already 
consented  that  a  part  of  the  lands  originally  de- 
signe-d  for  the  improvement  of  this  river  by 
locks  and  dams,  should  be  applied  to  the  con- 
struction of  this  road,  and  was,  doubtless  in- 
duced to  give  the  direction  it  did  to  the  indem- 
nity lands,  because  it  was  satisfied  that  further 
aid  was  necessary  to  secure  the  completion  of 
the  Valley  Road,  while  the  east  and  west  roads 
were  either  completed  or  nearly  so.  If  we  are 
correct  in  these  views  there  is  an  end  of  this  con- 
troversy, because  Congress  had  the  undoubted 
right  to  dispose  of  the»3  lands  for  such  purposes 
as  in  its  judgment  might  best  subserve  the  pub- 
lic interests,  and  having  decided  this  question 
for  itself,  the  Homestes^  Company  is  not  in  a 
position  to  question  the  authority  of  that  deci- 
sion. As  the  grant  in  1856  did  not  cover  the 
river  lands  in  place,  this  corporation  is  not 
within  the  terms  of  the  act  of  July  12,  1862, 
and  have,  therefore,  no  rights  which  either  the 
state  or  Congress  were  bound  to  respect. 

It  must  be  conceded  that  its  expectation  to 
share  in  the  result  of  the  adjustment  concluded 
between  the  authorized  agent  of  the  state  and 
the  Land  Department  of  the  getieral  govern- 
ment was  reasonable  under  the  circumstances; 
but  this  expectation  was  not  founded  on  any 
legal  right  and  cannot,  therefore,  be  the  sub- 
ject of  judicial  inquiry. 

it  seems  that  the  appellants,  during  this  liti- 
gation, paid  the  taxes  on  a  portion  of  these 
lands,  and  claim  to  be  re-imbursed  for  this  ex- 
penditure in  case  the  title  is  adjudged  to  be  in 
tlie  defendants,  on  tlie  ground  that  they  paid 
the  trtxcs  in  good  faith  and  in  ignorance  of  the 
law.  But  ignorance  off  the  law  is  no  ground  for 
recovery,  and  the  element  of  good  faith  will  not 
sustain  an  action  where  the  payment  has  been 
voluntary,  without  any  request  from  the  true 
owners  of  the  *land,  and  with  a  full  [♦leT 
knowledge  of  all  the  facts.  It  is  an  elementary 
proposition,  which  does  not  require  support 
ifrom  adjudged  cases,  that  one  person  cannot 
make  another  his  debtor  by  paying  the  debt  of 
Uie  latter  without  his  request  or  assent. 
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It  is  true,  in  accordance  with  our  decision, 
the  taxes  on  these  lands  were  the  debt  of  the 
defendants,  which  they  should  have  paid,  but 
their  refusal  or  neglect  to  do  this  did  not  au- 
thorize a  contestant  of  their  title  to  make  them 
its  debtor  by  stepping  in  and  paying  the  taxes 
for  them  without  being  requested  so  to  do.  Nor 
can  a  request  be  implied  m  the  relation  which 
the  parties  sustained  to  each  other.  There  is 
nothing  to  take  the  case  out  of  the  well-estab- 
Jished  rule  as  to  voluntary  payments.  If  the 
appellants,  owing  to  their  too  great  confidence 
in  their  title,  have  risked  too  much,  it  is  their 
misfortune ;  but  they  are  not  on  that  account 
entitled  to  have  the  taxes  voluntarily  paid  by 
them  refunded  by  the  successful  party  in  this 
suit. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Miller  took  no  part  in  the  deci- 
sion of  this  cause. 


GEORGE  CRILLEY,  Appt., 

V. 

ROSWELL  S.  BURROWS. 

(See  S.  C.  17  Wall.  167,  Note.) 

Statute  of  limitations  as  to  government  lands 
— proofs  of  pre-emption — ineffectual  attempt 
to  enter  lands — when  right  of  pre-emption 
attaches — Des  Moines  river  lands, 

1.  This  case  Is  controlled  by  the  recent  decisions 
of  this  court  relating  to  the  Des  Moines  river  liti- 
gation, and  especially  by  the  case  of  Riley  v.  Welles. 

2.  The  state  statute  of  limitations  Id  regard  to 
actions  to  recover  land  does  not  besln  to  run  so 
long  as  the  title  Is  In  the  state  or  the  United  States. 

8.  Proofs  of  pre-emption  not  offered  until  after 
the  United  States  parted  with  its  title,  are  inef- 
fectual. 

4.  Application  to  enter  land  and  to  file  declara- 
tory statement  which  was  denied  by  the  land  offi- 
cers, gives  no  right  as  against  a  suosequent  grant 
by  the  U.  8.  to  another. 

5.  The  right  of  pre-emption  does  not  attach  un- 
til after  the  lands  are  released  from  reservation. 

6.  The  Des  Moines  river  lands  were  reserved 
from  sale  until  Congress,  by  the  Joint  resolution 
of  1861,  released  to  the  state  the  legal  title  with- 
out any  saving  clause  on  behalf  of  settlers  or  those 
claiming  under  pre-emption  laws. 

7.  This  may  nave  been  a  casus  omissus  on  the 
part  of  Congress,  but  this  court  has  no  power  to 
supply  the  omission. 

[No.  129.] 
Argued  Feb.  24,  1873.    Decided  Apr,  28,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 

The  petition  in  this  case  was  filed  by  the  ap- 
pellee in  the  district  court  of  Webster  county, 
Iowa,  to  obtain  possession  of  and  clear  title  to 
certain  lands  included  in  the  tract  along  the 
Des  Moines  river  above  the  Raccoon  fork.  Up<Hi 
petition  of  the  complainant,  the  case  was  re- 
moved to  the  court  below,  in  which  a  decree 
was  entered  in  his  favor.  Whereupon  the  re- 
spondent took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr,  James  Grant,  for  appellant. 

Messrs,  C.  C.  Nonrse  d  Kaufman,  for  ap- 
pellee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 
This  case  is  controlled  by  the  recent  decisions 

-     ■  _  ^ 

NoTM. — Neither  time  nor  the  statute  of  limita- 
tions runs  against  the  state — see  note.  20  L.  ed. 
IT.  8.  534. 
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of  this  court  relating  to  the  Des  Moines  river 
land  litigation,  and  especially  by  the  decision  in 
Riley  v.  Welles,  19  L.  ed.  648.  That  case  is  in  no 
essential  respect  different  from  this,  and  we 
need  not,  therefore,  repeat  the  argument  by 
which  the  judgment  there  was  supported. 

In  both  cases  the  entries  were  made  and  pat- 
ents issued  after  the  plaintiff's  title  accrued 
\mder  the  joint  resolution  of  ISttl,  and  in  both 
cases  the  settlements  were  made  in  1855. 

It  is  argued  that  Crilley  can  defend  his  pos- 
session under  the  statute  of  limitations  of 
[owa;  but  this  is  not  so,  because  the  statute 
does  not  begin  to  run  so  long  as  the  title  is  in 
the  state  or  the  United  States,  and  his  proof  of 
pre-emption  was  never  offered  until  after  the 
United  States  parted  with  its  title  to  the  state. 
It  is  true  that  he  had,  prior  to  this,  applied  to 
enter  the  land  with  gold,  and  to  file  a  declara- 
tory statement,  but  he  took  nothing  by  these 
applications,  because  they  were  denied  by  the 
land  officers. 

Equally  ineffectual  to  sustain  his  defense  is 
the  act  of  Congress  of  the  3d  of  March,  1853 
(10  Stat,  at  L.  244),  to  extend  pre-emption 
rights  to  certain  lands  therein  named. 

It  is  plain  that  the  proviso  to  the  section 
which  he  relies  on  for  his  protection  relates  to 
grants  by  foreign  governments  of  lands  within 
territory  subsequently  acquired  by  the  United 
States,  and  has,  therefore,  no  application  to  this 
case.  But  if  it  were  otherwise,  the  right  of  pre- 
emption did  not  attach  imtil  after  the  lands 
were  released  from  reservation.  We  have  already 
decided  that  the  Des  Moines  river  lands  were 
reserved  from  sale;  and  this  reservation  con- 
tinued until  Congress,  by  the  joint  resolution 
of  1861,  released  to  the  state  for  the  use  of  its 
grantees,  the  legal  title  still  in  the  general  gov- 
ernment, without  any  saving  clause  on  behalf  of 
settlers,  or  those  who  might  claim  imder  the 
pre-emption  laws  or  the  United  States.  This 
may  have  been  a  casus  omissus,  on  the  part  of 
Congress,  but  this  court  has  no  power  to  si:^ 
ply  the  omission.  We  are  unable  to  see  in  this 
case  any  principle  which  has  not  been  already 
passed  upon  by  this  court  in  some  one  of  the 
suits  relating  to  this  protracted  litigation. 

The  decree  of  the  Circuit  Court  is  affirmed. 


G.  V.  STEVENSON,  Collector  of  Internal  Reve- 
nue, Plff.  in  Err,, 

V. 

JOHN  BEGOS. 

(See  S.  C.  17  Wall.  182-191.) 
Tawes  payable  by  distillers, 

1.  Under  section  '20  of  the  act  Imposing  taxes  on 
distilled  spirits,  the  distiller  Is  taxable  for  a  pro- 
duction of  spirits  not  less  than  80  per  cent  of  the 
producing:  capacity  of  his  distillery,  as  determined 
by  the  survey,  whether  that  quantity  was  actually 

E reduced  by  him  or  not;  or  whether  he  used  a 
ushel  of  Rraln  or  not. 

2.  But  if  he  actual Iv  produced  more,  or  if  the 

auantlty  of  grain  or  other  materials  used  for  dis- 
lUatlon,  as  ascertained  by  the  assessor,  showed  a 
larger  production,  he  is  made  taxable  to  the  fuU 
extent  of  that  production  thus  shown* 

[No.  213.] 
Submitted  Apr.  10,  1875.  Decided  May  1, 187S. 

64  u.  a. 


1872. 


STEVE27SON  V.  BeOOS. 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Suit  was  brought  in  the  superior  court  of 
Cincinnati  by  the  defendant  in  error,  to  recover 
back  a  certain  part  of  an  internal  revenue  tax 
paid  by  him  as  a  distiller.  Upon  petition  of  the 
defendant,  the  case  was  removed  by  certiorari 
to  the  court  below,  where  judgment  was  given 
for  the  plaintilT.  Whereupon  the  defendant 
sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court: 

Mr.  O.  H.  Hill,  Aast.  Atty,  Gen,,  for  plain- 
tiff in  error: 

Section  10  makes  detailed  and  particular  pro- 
vision for  estimating,  by  compet^t  persons,  the 
producing  capacity  of  a  distillery,  and  for  giv- 
ing notice  of  that  estimate  to  the  distiller  and 
to  the  commissioner  of  internal  revenue;  and 
it  authorizes  the  commissioner,  upon  being 
convinced  that  the  estimate  thus  made  is  erro- 
neous, to  order  a  new  estimate  to  be  made.  Here 
is  a  complete  system  of  measuring  the  produc- 
ing capacity  of  a  distillery,  and  for  correcting 
any  errors  made  in  such  measurement;  and  it  is 
submitted  that  any  error  of  the  assessor  and  his 
assistant  must  be  corrected  in  the  manner 
pointed  out,  namely:  by  appeal  to  the  com- 
missioner ojf  internal  revenue.  But  section  20 
would  seem  to  place  the  question  beyond  a 
doubt.  The  eighty  per  cent  therein  required  to 
be  assessed,  is  the  "eighty  per  centum  of  the  pro- 
ducing capacity  of  the  aistillery,  as  estixnated 
under  the  provisions  of  the  act,"  namely :  under 
section  10. 

The  case  falls  within  the  principle  established 
in  many  states,  that  an  action  will  not  lie  to  re- 
cover back  a  tax  imposed  on  an  overvaluation 
of  property,  where  the  statutes  provide  a  rem- 
edy for  the  correction  of  any  error  made  by  as- 
sessors in  valuing  property. 

Bank  v.  Bunnell,  10  Wend.  186;  Osbom  v. 
Danvera,  6  Pick.  98;  Hoice  v.  Boston,  7  Gush. 
273. 

See,  also,  for  analogous  decisions: 

Nichols  v.  United  States,  7  Wall.  122,  19  L. 
id.  125;  Meade  v.  United  States,  9  Wall.  691, 
19  L.  ed.  687;  DeBode  v.  Queen,  3  H.  L.  Cas. 
449;  Belcher  T.  Linn,  24  How.  508,  16  L.  ed. 
754. 

The  estimate  provided  for  by  section  10  will 
be  useless,  if  it  can  be  impeached  collaterally, 
ind  the  distiller  is  permitted,  without  appeal- 
jig  to  the  commissioners,  to  correct  any  error 
oi  it,  to  show  that  it  is  erroneous,  whenever  it 
is  for  his  interest  to  do  so. 

Messrs.  J.  D.  Ooz  and  H.  L.  BnmettY  for 
defendant  in  error : 

If  the  distiller  were  bound,  as  was  claimed  by 
the  revenue  commissioner  in  the  case  at  bar, 
'*U>  pay  and  account  to  the  government  for 
taxes  upon  the  amount  of  three  and  one  quar- 
ter gallons  for  each  bushel  of  grain  used  by  him 
during  those  months,"  which  would  be  at  the 
full  rate  of  his  estimated  producing  capacity, 
the  eighty  per  cent  clause  would  be  made  mean- 
ingless ;  for  we  have  seen  that  the  full  quantity 
of  grain  used  must  be  reported,  and  to  charge 
taxes  upon  the  full  estimated  possible  produc- 
tion from  each  bushel,  is  of  course  to  say  that 
he  shall  not  be  assessed  upon  a  less  quantity  of 
narits  than  one  hundred  per  cent  of  the  pro- 
micing  capacity  of  the  distillery,  as  estimated 
17  Wall. 


instead  of  eightv  per  Cent,  as  the  statute  has  it. 

Again ;  it  will  be  noticed  that  the  section  no- 
where says  dnvthing  concerning  the  groaa 
amounts  of  spirits  on  which  the  distiller  shall 
pay  tax,  except  in  this  eighty  per  cent  clause. 
The  proper  and  natural  construction,  therefore, 
is,  that  he  must  pay  upon  the  amoimt  actually 
produced  from  his  grain,  with  the  proviso  that 
such  amount  shall  not  fall  below  four  fifths  of 
the  estimated  rate  of  the  producing  capacity  of 
his  machinery. 

If  he  fails  to  report  the  full  amount  of  grain 
according  to  the  capacity  of  his  vats,  the  de- 
ficiency m  grain  is  to  be  reduced  to  the  cor- 
responding quantity  of  spirits  which  such  extra 
amounts  of  grain  would  make,  and  on  this  de- 
ficiency he  must  pay  the  ''gallon  tax"  of  Mty 
cents,  and  the  special  "barrel  tax"  of  $4  per 
barrel  for  the  whole  quantity  of  spirits  reck- 
oned as  deficiency. 

Such  interpretation  is  sustained  by  the  cur- 
rent of  judicial  decisions. 

U.  S,  V.  Nissley,  13  Int.  Rev.  Rec.  175;  17.  8. 
V.  Reed^  13  Int.  Rev.  Rec.  149;  Mason  v.  Pea- 
body,  Coll.  13  Int.  Rev.  Rec.  142;  see,  also,  17. 
8.  V.  Singer,  12  Int.  Rev.  Rec.  210. 

*'Laws  imposing  duties  are  never  construed 
beyond  the  natural  import  of  the  language,  and 
duties  are  never  imposed  upon  the  citizens  up- 
on doubtful  interpretations,  for  every  duty  im- 
poses a  burden  on  the  public  at  large  and  is 
construed  strictly,  and  must  be  made  out  in  a 
clear  and  determinate  manner  from  the  lan- 
guage of  the  statute." 

Per  Story,  J.,  in  Adams  y.  Brancroft,  3  Sumn. 
387. 

This  interpretation  is  that  which  has  been 
uniformly  given  by  the  internal  revenue  bu- 
reau, prior  to  the  case  at  bar. 

In  September,  1868,  soon  after  the  law  took 
effect,  one  of  the  Kentucky  assessors  addressed 
the  bureau  for  instructions  on  this  subject,  and 
the  answer  of  the  commissioner  of  internal 
revenue  was  published  by  the  authority  of  the 
bureau,  for  the  guidance  of  its  officers. 

8  Int.  Rev.  Rec.  93. 

"If  his  returns  exceed  eighty  per  cent 

of  this,  no  assessment  is  necessary,  unless  it 
shall  appear  that  his  actual  production  is  in  ex- 
cess ol  his  returns. 

Very  respectfully, 

E.  A.  Rollins,  Commissicmer. 
Edgar  Needham,  Assessor,  Louisville,  Ky." 

Still  again;  Apr.  22,  1869,  revised  instruc- 
tions were  issued  by  Commissioner  Delano, 
known  as  series  five,  number  seven;  in  which 
imder  caption  of  "instructions  as  to  reports  in 
form  89,"  occur  the  following  clauses,  viz.:  (9 
Int.  Rev.  Rec.  156)  : 

"If  the  eighty  per  cent  exceeds  the  reported 
product,  then  an  assessment  must  be  made  on 
the  balance.  If  the  amount  actually  produced 
is  found  to  be  correctly  reported,  and  the 
amount  ro  reported  is  less  than  eighty  per  cent 
of  the  capacity  as  determined  upon  the  survey, 
the  difference  between  the  reported  product 
and  eighty  per  cent  must  be  assessed.  On  this 
point  the  law  is  imperative.  But  if  the  amount 
actually  produced  and  reported  equals  or  ex- 
ceeds the  eighty  per  cent^  no  aeeessment  is  to  be 
made," 
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Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  20th  section  of  the  act  of  Congress,  ap- 
proved July  2(>th,  1868,  entitled  "An  Act  Im- 
posing Taxes  on  Distilled  Spirits  and  Tobacco, 
and  for  Other  Purposes,"  prescribed  a  mode  for 
the  ascertainment  of  the  quantity  of  spirits  for 
Avhich  a  distiller  was  required  to  account  in  his 
monthly  returns  to  the  assessor.  By  a  previous 
sccti(Hi  the  distiller  was  required  to  make  a  re- 
188*]  turn,  but  the  20th  'section  made  it  the 
duty  of  the  assessor  on  the  receipt  of  tne  dis- 
tiller*8  first  return  in  each  montn,  to  inquire 
and  determine  whether  he  had  accounted,  in  his 
return  for  the  preceding  mouth,  for  all  the  spir- 
its produced  by  him,  ai^d  to  determine  the  quan- 
tity of  spirits  thus  to  be  accounted  for,  it  re- 
quired that  the  whole  quantity  of  materials 
used  for  the  production  of  spirits  should  be  as- 
certained. It  gave  also  a  rule  by  which  the 
quantity  of  materials  used  for  the  production 
of  spirits  should  be  ascertained  and  settled  by 
the  assessor,  and  it  then  enacted  that  in  case 
the  return  of  the  distiller  had  been  less  than 
the  quantity  thus  ascertained,  he  should  be  lia- 
ble to  be  assessed  for  such  deficiency,  at  the 
rate  of  fifty  cents  for  every  proof  gallon,  to- 
gether with  his  special  tax  of  $4  for  every  cask 
of  forty  proof  gallons,  which  the  collector  was 
required  to  collect.  It  also  enacted  that  in  no 
case  should  the  quantity  of  spirits  returned  by 
the  distiller,  together  with  the  quantity  so  as- 
sessed, be  less  than  eighty  per  centum  of  the 
producing  capacity  of  the  distillery,  as  esti- 
mated under  the  provisions  of  the  act. 

The  next  preceaing  section  (the  19th)  made 
it  the  duty  of  every  distiller  on  the  Ist,  11th 
and  21st  days  of  each  month,  or  within  five 
days  thereafter,  to  render  to  the  assistant  as- 
sespor  an  account  in  duplicate,  taken  from 
books  he  was  required  to  keep,  stating  not  only 
the  number  of  wine  gallons  and  of  proof  gallons 
of  spirits  produced  and  placed  in  warehouse, 
but  also  the  quantity  and  kind  of  materials 
used  for  the  production  of  spirits  each  day. 

The  purpose  of  these  requisitions,  as  well  as 
of  many  others  made  by  the  statute,  was  ob- 
viously to  guard  against  fraudulent  returns, 
and  to  secure  to  the  government  a  tax  upon  all 
spirits  produced,  and  upon  all  which  might 
have  been  produced  from  the  quantity  of  mate- 
rials used.  Hence  the  distiller  was  required  to 
return,  not  merely  the  amouiit  of  his  product, 
but  the  kind  and  quantity  of  materials  used  by 
him,  and  the  assessor  was  directed  to  test  the 
accuracy  of  that  return,  and  to  estimate,  from 
the  quantity  of  materials  ascertained  by  him  to 
have  been  used,  the  number  of  gallons  of  spir- 
its which  should  have  been  accounted  for. 
189*]  *The  quantity  of  materials  used,  as  as- 
certained by  the  assessor,  was  made  a  measure 
of  production,  and  upon  all  spirits  ascertained 
by  that  measure  to  have  been  produced,  either 
actually  or  potentially,  the  distiller  was  ex- 
pressly required,  by  the  20th  section,  to  pay  the 
tax,  without  any  reference  to  his  return,  or  to 
what  had  been  actually  produced.  In  no  case 
could  he  escape  from  liability  to  pay  a  tax  on  at 
least  eighty  per  centum  of  what  his  distillery 
Avas  estimated  to  be  capable  of  producing,  but 
if  he  produced  more,  or  if  the  quantity  of  ma- 
terials which  he  had  used,  as  ascertained  and 
determined  by  the  assessor,  showed  that  hispro- 
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duction  had  been  or  should  have  been  greater, 
he  was  subjected  to  the  required  tax  on  the 
quantity  of  spirits  which  that  ascertained  quan- 
tity of  materials  was  capable  of  producing,  and 
not  merely  upon  tlie  eighty  per  centum  of  that 
quantity.  This  was  the  unequivocal  language  of 
tne  act.  Thus  the  quantity  of  materials  used, 
as  ascertained  by  the  assessor,  and  not  the  ac- 
tual product  of  spirits,  was  made  the  measure 
of  liability  to  taxation  and  of  its  extent. 

This  construction  of  the  20th  section  is  in 
entire  harmony  with  all  the  other  parts  of  the 
act.  The  10th  section  directed  a  survey  of  every 
distillery  registered  or  intended  to  be  rois- 
tered for  the  production  of  spirits,  in  order  to 
estimate  and  determine  its  true  producing  ca- 
pacity. This  survey  was  required  to  be  metde 
by  the  assessor  of  the  collection  district,  with 
the  aid  of  some  competent  and  skilful  person, 
to  be  designated  by  the  commissioner  of  inter- 
nal revenue.  The  mode  in  which  the  producing 
capacity  of  the  distillery  was  to  be  ascertained, 
as  prescribed  by  the  reflations  of  the  commis- 
sioner, was  by  measuring  each  mash,  or  fer- 
menting tub ;  by  calculating  how  many  bushels 
of  grain,  when  mashed  (if  grain  was  used) ,  the 
fermenters  would  holdj  by  considering  the  per- 
iod of  fermentation,  and  deducing  therefrom 
the  number  of  bushels  which  could  be  ferment- 
ed in  twenty-four  hours.  This  ascertained,  the 
assessor  and  his  assistant  were  directed  to  esti- 
mate the  quantity  of  spirits  that  could  be  pro- 
duced in  tne  distillery  from  a  bushel  of  grain, 
and  multiplying  that  by  the  number  of  bushela 
that  *could  be  fermented  therein  in  [*190 
twenty-four  hours,  the  producing  capacity  of 
the  distillery  was  to  be  ascertained  and  fixed  as 
a  standard  of  taxation,  or  rather  to  determine 
the  minimum  of  taxation.  At  all  events  the  dis- 
tiller was  made  taxable  for  a  production  of 
spirits  not  less  than  eighty  per  cent  of  the  pro- 
ducing capacity  of  his  distillery,  as  determined 
by  the  survey,  whether  that  quantity  was  actu- 
ally produced  by  him  or  not;  or  whether  he 
used  a  bushel  of  grain  or  not.  Eighty  per  cent 
of  the  estimated  (not  the  actual)  capacity  of 
the  distillery  was  the  smallest  amount  for 
which  he  was  made  taxable.  But  if  he  actually 
produced  more,  or  if  the  quantity  of  grain  or 
other  materials  used  for  distillation,  as  ascer- 
tained by  the  assessor,  showed  a  larger  produc- 
tion, he  was  made  taxable  to  the  full  extent  of 
that  production  thus  shown.  No  other  interpre- 
tation can  be  given  to  the  20th  section. 

Now,  applying  this  to  the  facts  of  this  case 
as  found  by  the  circuit  court,  it  becomes  very 
evident  that  the  judgment  should  have  been 
given  for  th^  defendant  below. 

It  is  true  the  actual  production  of  spirits  for 
the  three  months,  September,  October,  and  No- 
vember, 1868,  as  returned  by  the  plaintiff  be- 
low, and  correctly  returned,  was  more  than 
eighty  per  cent  of  the  producing  capacity  of 
his  distillery  for  those  three  months.  Whether 
it  was  more  than  eighty  per  cent  of  the  produc- 
ing capacity  as  determined  by  the  survey,  pro- 
vided for  in  the  10th  section  of  the  act,  is  not 
found,  nor  is  it  material.  It  is  found  that  by 
reason  of  the  survey  made  in  pursuance  of  that 
section,  the  distillery  was  estimated  to  be  cap- 
able of  producing  from  each  bushel  of  ^rain 
used,  three  and  one  quarter  gallons  of  spirits; 
that  the  quantities  reported  by  the  plaintiff,  aa 
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haring  been  produced  during  those  three 
montho,  were  less  than  three  and  one  quar- 
ter gallons  for  each  bushel  of  grain  used 
b^  hun  during  that  time,  and  tluit  the  ad- 
ditional assessment  made,  of  which  he  com- 
plains, was  for  the  difference  between  the  quan- 
tity reported  in  hiB  jetums  and  the  estimated 
product  of  three  and  one  quarter  gallons  for 
eadi  bushel  of  grain  used,  the  possible  produc- 
191*  J  tion  determined  by  the  surv^.  *Such 
b^ng  the  facts,  as  found,  the  plaintiff  was  ex- 
pre^Iy  declared,  b^  the  20th  section,  to  be  as- 
sessable for  the  difference  between  his  return 
and  the  estimated  possible  product  and  it  was 
made  the  duty  of  the  collector  to  collect  it.  Tl^e 
survey  and  estimate  of  producing  capacity 
made  under  the  10th  section  were  conclusive, 
while  they  remained,  though  subject  to  revi- 
sion, under  the  directi<Hi  of  the  commissioner 
of  internal  revenue.  And  the  extent  of  liability 
to  taxation  was,  imder  the  act  of  Congress, 
directed  to  be  measured,  not  by  the  actual  pro- 
duct of  spirits,  but  by  what  should  have  been 
the  product  of  the  materials  used,  according  to 
the  estimate  made  under  the  10th  section. 

It  follows  that  the  assessment  made  was 
legal,  and  that  the  plaintiff  is  not  entitled  to 
recover.  The  circuit  court,  therefore,  erred 
in  giving  judgment  for  the  plaintiff. 

Judgment  reversed,  afid  the  record  remitted, 
voith  instructions  to  enter  judgment  for  the  de- 
fe:uianU 


CATHARINE  A.  RODD,  Admrx.  of  the  Suc- 
cession of  Edward  W.  Rodd,  et  al.,  Appt., 

V, 

HENRY  G.  HEARTT,  D.  C.  McCan  et  al, 
and  the  Proceeds  of  the  Sale  of  the  Steamer 
Lotawana. 

(See  8.  C.  17  Wall.  354-357.) 

Powers  of  district  judge  —  jurisdiction  as  to 
atnount — supersedeas. 

1.  Althoagh  upon  appeals  from  the  district 
ooort  the  district  jadee  has  no  vote  in  the  circuit 
court,  he  has  in  all  other  respects  the  powers  of  a 
member  of  the  court,  and  may,  consequently,  allow 
appeals  from  Its  decisions. 

2.  Although  no  one  of  the  claims  allowed  ex- 
ceeded 12.000,  yet  where  the  claim  of  the  appel- 
lants, which  was  disallowed,  exceeded  that  sum, 
this  court  has  jurisdiction. 

3.  The~Bct  of  June  1,  1872,  allows  sixty  days 
for  the  fllincr  of  the  bond  by  which  the  appeal  is 
made  to  operate  as  a  supersedeaa 

[No.  484.] 
Bubmitted  Apr,  18, 187S,  Decided  May  1, 187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

On  motion  to  dismiss. 

A  libel  as  filed  in  the  district  court  of  the 
United  States  for  the  district  of  Louisiana  by 
Doyle  against  the  Steamer  Lotawana,  etc.  The 
stcasmer  was  sold  in  the  course  of  the  proceed- 
ings, to  pay  the  claim  of  the  libelants,  and  a 
petition  was  filed  by  the  appellants  in  this  case 
for  the  application  of  the  surplus  proceeds  of 
said  sale  to  the  payment  of  their  mortgage  up- 
on the  said  steamer.  Said  proceeds  were  also 
daimed  by  various  other  persons,  as  mariners 
and  furnishers,  etc.;  but  tne  district  court  or- 
dered that  they  be  applied  upon  the  mortgage 
of  the  said  appellants  herein.  Upon  appe^  to 
the  circuit  court,  a  decree  was  entered  upon 
17  Wall. 


June  3,  1872,  reviewing  the  decree  below,  and 
ordering  that  the  claims  of  the  mariners,  fur- 
nishers, etc.,  be  preferred  to  the  said  mortgage, 
and  that  a  new  distribution  of  the  proceeds  oe 

Prepared  by  a  commissioner.  Upon  Jime  6, 
872,  the  report  of  the  commission  was  con- 
firmed, and  the  distribution  decreed  according- 
ly to  the  mariners,  etc.  l^e  wnole  amount  te 
be  thus  distributed  was  $4,337.51,  but  the  high- 
est amoimt  upon  any  one  of  the  claims  was 
$992.'87. 

An  appeal  was  thereupon  prayed  for  by  the 
mortgage  claimants,  and  was  allowed  by  Judge 
Durell  of  the  district  court,  June  15,  1872. 

The  case  is  further  stated  by  the  court. 

Mr,  RioliArd  DeGray,  for  appellees. 

Mr.  Thoa.  J.  Semmes,  for  appellants. 

*Mr.  Chief  Justice  Chase  delivered  [•357 
the  opinion  of  the  court: 

We  are  asked  to  dismiss  this  appeal  on  three 
grounds:  First.  That  the  appeal  was  from  a 
decree  of  the  circuit  court  reversing  a  decree 
of  the  district  court,  and  was  allowed  by  the 
district  judge.  Second.  Because  no  one  of  the 
claims  exceed  $2,000.  Third.  Because  the  ap- 
peal was  not  in  time  to  operate  as  a  supersedeas. 

As  to  the  first  of  these  grounds,  on  looking 
into  the  acts  of  Congress  relating  to  the  con- 
nection of  the  district  judge  wit£  l^e  circuit 
court,  we  are  of  opinion  that,  though  upon  ap- 
peals from  the  district  court  the  district  judge 
has  no  vote  in  the  circuit  court,  he  has  in  all 
other  respects  the  powers  of  a  member  of  the 
court,  and  maj  consequently  allow  appeals 
from  its  decisions. 

Second,  it  is  apparent  that,  Uiough  no  one 
of  the  claims  allowed  exceeded  $2,0(K),  yet  the 
claim  of  the  appellants,  which  was  disallowed, 
exceeded  that  sum. 

Third,  we  are  of  opinion  that  the  decree 
may  be  considered  as  of  either  the  3d  day  of 
June  or  the  6th  da^  of  June,  1872,  and  that 
the  appeal  was  in  time  to  operate  as  a  super- 
sedeas under  the  act  of  1789  ( 1  Stat,  at  L.  73) . 
That  act,  however,  does  not  prescribe  the  ex- 
isting rule.  The  act  of  June  1,  1872  (17  Stat, 
at  L.  198),  which  must  govern  the  case  allows 
sixty  days  for  the  filing  of  the  bond  by  which 
.the  appeal  is  made  to  operate  as  a  supersedeas. 

The  motion  to  dismiss  must,  therefore,  he  de- 
nied. 


THE   NEW  YORK    CENTRAL    RAILROAD 
COMPANY,  Plff,  in  Err,, 

V, 

CHARLES  C.  LOCKWOOD. 

(See  S.  C.  17  Wall.  357-384.) 

Carrier  of  passengers  cannot  stipulate  for  ew- 
emption  from  responsibility  for  his  own  neg- 
ligenoe — -drover  traveling  on  free  pass — neg- 
ligence,  wliat  is. 

fl.  A  common  carrier  cannot  lawfully  stipniate 
for  exemption  from  responsibility  when  such  ez- 

}-Headnote8  by  Mr.  Justice  Bradley. 

Note. — From  tchat  Hahilitp  a  contract  that  a 
common  carrier  is  not  to  he  liable  for  loss  or  dam- 
age, will  exonerate — see  note  to  N.  J.  Steam  Nav. 
Co.  V.  Merchants'  Bank,  12  L.  ed.  U.  S.  465. 

Liahility  of  carrier  for  injury  to  passenger  oar- 
ried  free  or  tHding  on  a  pnaa. 

A  person  riding  on  a  pass  upon  which  was  In- 
dorsed tills  condition  "The  person  who  accepts  and 
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emptlon  !■  not  just  and  reasonable  in  the  eje  of 
the  law. 

2.  It  is  not  just  and  reasonable  in  the  eye  of 
the  law,  for  a  common  carrier  to  stipulate  for  ex- 
emption from  responsibility  for  the  negligence  of 
himself  or  servants. 

3.  These  rules  apply  to  both  the  common  car- 
riers of  goods  and  common  carriers  of  passengers, 
and  with  a  special  force  to  the  latter. 

4.  They  apply  to  the  case  of  a  drover  traveling 
oa  a  stock  train  to  look  after  his  cattle,  and  having 
a  free  pass  for  that  purpose. 

5.  Query :  whether  the  same  rules  would  apply 
to  a  strictly  free  passenger. 

6.  Held,  aryuenao,  that  a  common  carrier  does 
not  drop  his  character  as  such  by  merely  entering 
into  a  contract  for  limiting  his  responsibility. 

7.  That  carefulness  and  fidelity  are  essential  du- 
ties of  his  employment,  which  cannot  be  abdicated. 

8.  That  these  duties  are  as  essential  to  the  pub- 
lic security  in  his  servants  as  in  himself. 

9.  That  a  failure  to  fulfill  these  duties  is  negli- 
gence; the  distinction  between  "gross"  and  "ordi- 
nary" negligence  being  unnecessary. 

[No.  10.] 

Argwid  Jan.  15,  16,  187S.    Decided  Oct,  20, 

187ff, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  action  was  commenced  in  the  court  be- 
low, to  recover  for  injuries  sustained  by  the 
defendant  in  error,  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  plaintiff  in  er- 
ror, defendant  belo.w.  Upon  the  first  trial  ver- 
dict and  judgment  were  for  the  plaintiff,  in 
the  sum  of  $25,000.  This  judgment  was  sub- 
sequently set  aside  on  account  of  excessive 
damages.  The  second  trial  also  resulted  in 
favor  of  the  plaintiff,  and  the  defendant  brought 
the  case  to  this  court  by  writ  of  error,  relying 
chiefly  upon  alleged  errors  in  the  charge  of  the 
judge  to  the  jury. 

It  appears  that  the  plaintiff  below  was  a 
drover,  and  that  he  shipped  thirty  head  of  cat- 
tle on  two  cars  of  the  defendant  at  Buffalo,  to 
be  transported  by  it  to  West  Albany.  Plaintiff 
was  to  accompany  the  cattle  and  was  given 
a  pass  for  that  purpose.  About  two  miles  west 


of  Canastota  the  defendant's  road  is  carried 
over  the  Erie  canal.  Through  the  enbankment 
necessary  for  this  purpose  are  several  openings 
for  farm  crossings.  These  openings  are  un- 
covered except  by  the  necessary  timbers  for  de- 
feiidant's  railroad.  The  train,  consisting  of 
thirty- four  freight  cars  and  caboose,  containing 
plaintiff's  stock,  became  stalled  at  this  point. 
The  engineer  attempted  to  start  by  "taking  up 
slack."  The  plaintiff,  who  had  been  in  the 
caboose,  started  forward  to  see  to  his  cattle, 
and  fell  into  one  of  the  openings  and  sustained 
the  injuries  complained  of.  Evidence  was  giv- 
en, though  contradicted  by  defendant's  witness- 
es, that  abrakeman  informed  plaintiff  that  some 
of  the  cattle  had  been  thrown  down  by  the 
efforts  to  start  the  train.  The  defendant  at  the 
trial  controverted  all  charges  of  negligence,  and 
also  relied  upon  the  terms  of  its  contract  with 
the  plaintiff.  This  contract  or  release,  signed 
by  the  plaintiff,  provided  that  in  consideration 
of  the  transportation  of  the  cattle  at  less  than 
tariff  rates,  the  owner  should  assume  certain 
risks  of  injuries  to  the  animals,  and  also  ''that 
the  persons  riding  free  to  take  charge  of  the 
stock  do  so  at  their  own  risk  of  personal  inju- 
ries from  whatever  cause,"  etc.  The  pass  re- 
ceived by  the  plaintiff  also  contained  a  waiver 
of  claims  for  personal  damages  and  injuries. 

The  court  below,  at  the  trial,  when  the  plain- 
tiff below  first  rested  the  case,  was  requested 
by  the  counsel  for  the  defendant  below  to  in- 
struct th6  jury,  among  other  things : 

I.  "That  the  contract  evidenced  by  thepasf 
and  the  cattle  release  is  a  defense  and  pre 
eludes  a  recovery  in  this  action,  and  the  juis 
should  render  their  verdict  for  the  defendants. 

The  court  refused  to  give  either  of  the  ii> 
structions  prayed  for  at  this  stage  of  the  tria'^ 
and  the  defendant's  counsel  separately  excepte«i 
to  the  refusal  as  to  each  request. 

At  the  close  of  all  the  evidence,  the  counsfiT 
for  the  defendant  below  presented  to  the  couri 
various  requests  to  charge,  and  among  them 


uses  this  free  ticket  thereby  assumes  all  risk  of 
accident  and  agrees  that  the  company  shall  not  be 
liable  under  any  circumstances,  whether  by  negli- 
gence of  Its  agents  or  otherwise,  for  any  injury  of 
the  person,  or  for  any  loss  or  injury  to  his  proper- 
ty," etc..  can  recover  for  an  injury  received 
through  the  negligence  of  the  defendant's  employ- 
ees though  he  was  riding  in  the  baggage  car.  Ja- 
cobus V.  St.  Paul,  etc.,  R.  Co.  20  Minn.  125, 18  Am. 
Rep.  360;  R.  Co.  v.  Hopkins,  41  Ala.  486;  Penn. 
11.  Co.  V.  McCloBky,  23  Pa.  526 ;  J.  B.  &  W.  R.  Co. 
V.  Beaver,  41  Ind.  493 ;  III.  Ceut.  R.  Co.  v.  Morri- 
son, 19  111.  136;  111.  Cent.  R.  Co.  v.  Read.  37  111. 
484. 

A  person  invited  to  ride  free  may  recover  for  in- 
juries from  negligence.  Wilton  v.  Sliddlesex  R.  Co. 
107  Mass.  108,  9  Am.  Rep.  11 ;  Phlla.,  etc.,  R.  Co. 
V.  Derby,  14  L.  ed.  U.  S.  u02. 

One  person  riding  on  the  pass  of  another,  can 
recover  for  injuries  where  the  person  named  in  the 
pass  could.  O't  Northern  Ry.  Co.  v.  Harrison.  10 
Kxch.  376 ;  Union  Pacific  R.  Co.  v.  Nichols,  8  Kan. 
605. 

A  person  riding  free  who  has  not  assumed  the 
risk  of  accident  may  recover  for  injuries  received 
through  negligence  of  carrier.  Hunt  v.  Southern 
R.  Co.  40  Miss.  391 ;  Nolton  v.  Western  R.  Co.  15 
N.  Y.  444  ;  Perkins  v.  N.  Y.  Cent.  R.  Co.  24  N.  Y. 
196 ;  Todd  v.  O.  C.  etc.,  R.  Co.  8  Allen,  18 ;  Car- 
roll V.  Staten  Island  R.  Co.  65  Barb.  32 ;  aff'd,  58 
N.  Y.  126. 

A  contract  by  a  gratuitous  passenger  waiving 
the  liability  of  the  carrier  for  injury  from  negli- 
gence, is  not  against  public  policy  and  is  valid. 
Poucher  v.  N.  Y.  C.  R.  Co.  49  N.  Y.  263,  10  Am. 
Rep.  364 ;  Wells  v.  N.  Y.  C.  R.  Co.  26  Barb  641 ; 
aff^d,  24  N.  Y.  181 ;  Sunderland  ▼.  Westcott.  4 
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How.  Pr.  468 ;  Wells  v.  N.  Y.  C.  R.  Co.  24  N.  ?, 
181 ;  Perkins  v.  N.  Y.  C.  R.  Co.  24  N.  Y.  196 ;  Bi^ 
sell  V.  N.  Y.  C.  R.  Co.  25  N.  Y.  442 ;  Kinney  v.  K. 
Co.  34  N.  J.  L.  513,  3  Am.  Rep.  265. 

This  seems  to  be  the  English  rule.  Gallin  v.  Lon- 
don &  N.  W  Ry.  Co.  12  Moak's  Eng.  268,  10  C\ 
B.  212;  McCawiey  v.  Ry.  Co.  4  Moak's  Eng.  21S, 
L.  R.  8  Q.  B,  57 ;  Alexander  v.  Toronto,  etc.,  R\ . 
Co.  35  U.  C.  Q.  B.  453.  ^ 

According  to  the  decisions  of  this    court,     th* 
weight  of  American  authority  seems,  however,  tc 
hold  the  carrier  liable  for  injuries  from  negligence 
to  a  passenger  carried  free  or  upon  a  drover's  pass 
R.  Co.  V.  Derby,  14  L.  ed.  U.  S.  502,  509 ;  Steamboat 
V.  King,  14  L.  ed.  U.  S.  1019 ;  Penn.  R.  Co.  v  Hen 
derson,  51  Pa.  315 ;  Cleveland,  etc.,  R.  Co.  v.  Cur 
ran,  19  Ohio  St  1,  2  Am.  Rep.  362 ;  Ohio  &  M.  R. 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep.  719,  and 
cases  cited  above ;  contra,  as  to  one  riding  on  a 
"drover's  pass,"  Gallin  v.  London  &  Northwestern 
R.  Co.  10  Q.  B.  212,  12  Moak's  Eng.  268. 

A  carrier  of  passengers  is  liable,  in  absence  of 
express  stipulation  to  the  contrary,  for  injury 
from  negligence  to  a  passenger  though  he  pay  no 
fare — i.  e.  as  to  the  messenger  of  an  express  com- 

8 any.     Blair  v.  Erie  R.  Co.  66  N.  Y.  313.  23  Am. 
:ep.  55:  Lemon  v.  Chansler,  68  Mo.  340.  30  Am. 
Rep.  799. 

Carrier  of  passengers  is  liable  for  injurlea_from 
negligence  where  passenger  was  riding  free  with 
consent  of  its  employees  though  they  nad  no  au- 
thority to  carry  passengers  free.  Brennan  v. 
Falrhaven  &  W.  R.  Co.  45  Conn.  284,  29  Am.  Reo. 
679.  *^ 

For  an  exhaustive  note  on  this  subject — see  22 
L.  R.  A.  794. 
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"That,  by  the  terms  of  the  contract  between 
the  plaintiff  and  the  defendant,  on  which  plain- 
tiff and  his  cattle  were  carried,  the  plaintiff  as- 
sumed the  risk  of  the  injuries  of  which  he 
complains,  and  therefore  he  cannot  recover, 
tod  the  verdict  should  be  for  the  defendant." 

The  court  refused  so  to  Charge,  and  the  de- 
fendant's counsel  excepted. 

"That,  under  the  contract  by  which  the 
plaintiff  and  his  cattle  were  carried,  the  de- 
fendant is  released  from  all  liability  for  inju- 
ries caused  by  ordinary  negligence  on  the  part 
of  the  defendant's  servants,  and  that  if  the 
jury  shall  find  the  injury  of  which  the  plaintiff 
complains  in  this  case  was  caused  by  such  neg- 
li^'ence,  the  plaintiff  cannot  recover." 

The  court  refused  so  to  charge^  and  the  de- 
fendant's counsel  excepted. 

The  court  charged  the  jury  with  relation  to 
the  matters  to  which  such  requests  referred  as 
follows : 

"For  the  purposes  of  this  trial,  the  court  in- 
structs you  that  the  agreement  produced  on 
this  trial,  and  the  pass,  both  of  which  are  set 
out  in  the  declaration  of  the  plaintiff  herein, 
arc  no  impediment  to  a  recovery  by  the  plain- 
tiff for  the  injury  to  his  person,  if  you  find  in 
his  favor  under  the  other  instructions  which  I 
shall  give." 

Those  instructions  will  relate  to  two  ques- 
tions: 

1.  Was  the  injury  of  which  the  plaintiff  here 
Qomplains  cauised  by  negligence  of  the  defend- 
ant! 

2.  Was  the  plaintiff  himself  guilty  of  any 
neglect  on  his  part,  of  ordinary  care  and  pru- 
drace,  which  neglect  contributed  to  his  injury? 

Counsel  for  defendant  also  excepted  to  the 
instruction,  that  the  "agreement"  and  "pass" 
mentioned  in  the  plaintiff's  declaration  are  no 
impediment  to  a  recovery  by  the  plaintiff,  if 
the  jury  found  in  his  favor  under  the  other  in- 
structions given  to  them. 

Messrs.  Theron  R.  Strong  and  Shepard, 
forplaintiff  in  error: 

The  exceptions  to  refusals  of  instructions  as 
requested,  and  to  the  instructions  given  to  the 
jury,  in  regard  to  the  effect  of  the  contract  be- 
tween the  parties,  formed  by  the  "stock  re- 
lease" and  "pass"  upon  the  cause  of  action, 
present  questions  as  to  the  validity  of  the  con- 
tract in  respect  to  exonerating  from  liability 
for  injuries  from  negligence;  and,  if  valid,  as 
to  the  interpretation  of  the  contract  in  the 
aame  respect,  and  whether  it  extends  to  protect 
from  liability  for  the  injury  in  question. 

These  questions  must  be  determined  accord- 
ing to  the  laws  of  New  York,  within  whose 
jurisdiction  the  contract  was  made  and  to  be 
executed,  and  the  alleged  cause  of  action  ac- 
crued. If  the  contract  would  be  a  defense  to 
a  like  action  in  the  courts  of  New  York  upon 
the  like  facts,  it  is  a  defense  everywhere. 

Chapman  v.  Robinson,  6  Paige,  Ch.  627; 
Pomeroy  v.  Ainstcorth,  22  Barb.  120;  Lee  v. 
SeUeck,  32  Barb.  522;  Balme  v.  Wombough,  38 
Barb.  352;  Boicen  v.  Neicell,  13  N.  Y.  290; 
Curtis  V.  Leavitt,  15  N.  Y.  227;  Cutler  v. 
Wright,  22  N.  Y.  472;  2  Redf.  Railw.  4th  ed. 
278.  $  204,  B;  Andrews  v.  Pond,  13  Pet.  C5; 
Willings  v.  Consequa,  1  Pet.  C.  C.  302 ;  Delilah 
V.  Jacobs,  4  Cranch  C.  C.  238;  Knowlton  t. 
R.  Co.  19  Ohio  St.  2G1. 
17  WAI4*. 


The  local  law  of  the  state  in  which  a  Fed- 
eral court  is  authorized  to  exercise  jurisdic- 
tion, forms  the  rule  by  which  it  is  to  be  guided 
in  adjudicating  the  rights  of  parties  in  civil 
actions  at  common  law,  not  arising  imder  the 
law  of  the  United  States. 

Livingston  v.  Moore,  7  Pet.  460;  Owings  v. 
Hull,  9  Pet.  607;  Pennington  v.  Gibson,  16 
How.  65;  McH^iel  v.  Eolbrook,  12  Pet.  84; 
Lorman  v.  Clarke,  2  McLean,  568;  Van  Boke- 
len  V.  R.  Co.  5  Blatchf.  379. 

The  judiciary  act  of  Congress  of  1789  pre- 
scribes this  rule  of  decision  for  the  national 
courts.     1  Stat,  at  L.  92,  §  34. 

The  court,  as  a  general  rule,  must  regard  the 
decision  of  the  highest  judicial  tribunals  of  a 
state  as  conclusive  evidence  of  the  law. 

Mead  v.  Beale,  Taney  C.  C.  339;  Chicago 
V.  Robbins,  2  Black,  428,  17  L.  ed.  304;  Jackson 
V.  Chew,  12  Wheat.  153;  Gelpcke  v.  Dubuque,  1 
Wall.  210,  17  L.  ed.  527,  and  numerous  other 
cases. 

Looking  at  the  laws  of  New  York  applica- 
ble to  the  aforesaid  question  in  relation  to  the 
contract  created  by  the  "stock  release"  and 
"pass,"  it  is  clear  that  by  those  laws  the  con- 
tract is  valid  to  exempt  the  defendant  below 
from  liability  for  the  negligence  in  question  of 
its  agents  and  sen^ants;  that  it  is  to  be  inter- 
pret^ as  covering  such  negligence  to  that  ex- 
tent; and  that  it  is  a  perfect  defense  to  this 
action. 

Bissell  v.  R,  Co.  25  N.  Y.  442 ;  Perkins  v.  R. 
Co.  24  N.  Y.  196;  Wells  v.  R.  Co.  24  N.  Y.  181 ; 
Smith  V.  R.  Co.  24  N.  Y.  222;  see  Smith  v.  R, 
Co.  29  Barb.  132;  French  v.  R.  Co.  4  Keyes  (N. 
Y.)    108. 

By  the  terms  of  the  contract,  it  exempts  the 
defendant  from  obligation  in  respect  to  all 
risks  to  the  person  of  the  plaintiff  below. 

The  contract  is  supported  by  a  good  consid- 
eration, i.  e.,  the  transportation  of  the  cattle, 
at  a  reduced  rate  in  consequence  of  the  plain- 
tiff below  assuming  certain  risks  as  therein 
mentioned,  and  the  defendant  below  furnishing 
him  the  "pass;"  and  it  is  one  which  the  parties 
might  make  under  the  adjudications  above  cited. 

The  leading  principle  established  by  the  N. 
Y.  cases  cited  is:  that  the  carrier  and  passeu' 
ger  may,  for  a  good  consideration,  contract  to 
shift  the  risk  of  loss  from  personal  injury  to 
the  passenger  occasioned  by  negligence  of  the 
earner's  servants,  which,  by  the  common  law, 
would  be  upon  the  carrier,  from  the  carrier  to 
the  passenger,  and  the  contracts  like  those  in 
these  cases  have  that  effect. 

The  validity  of  contracts  between  the  owner 
of  cattle  or  goods  transported  upon  a  good  con- 
sideration for  the  transfer  of  the  risk  of  the  in- 
jury to  the  cattle,  or  goods  from  the  carrier  to 
the  owner,  is  sustained  by  more  numerous  deci- 
sions. 

See  cases  cited  in  the  foregoing  cases.  Also 
Nav.  Co.  v.  Bk.  6  How.  344;  York  Co.  v.  R.  Co. 
3  Wall.  107,  18  L.  ed.  170. 

There  is,  in  principle,  no  difference  between 
contracts  e-^empting  a  carrier  from  risk  as  to 
personal  injuries,  and  like  contracts  exempt- 
ing the  carrier  from  risks  as  to  injuries  to 
property. 

The  chief  ground  upon  which  contracts  of 
the  latter  class  h^'Ve  been  and  those  of  the 
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former  are  assailed  is,  that  they  are  contrary 
to  public  policy. 

In  regard  to  contracts  generally,  public  poli- 
cy and  public  law  unite  in  support  of  them; 
and  to  warrant  the  holding  of  a  contract  in- 
valid as  against  public  policy,  a  clear,  plain, 
strong  case  of  necessity  for  the  protection  and 
preservation  of  the  public  interest  must  be  pre- 
sented. 

In  Chitty  on  Contracts,  10th  American  edi- 
tion, 736,  it  is  said,  under  the  head  of  contracts 
affecting  public  policy:  "Agreement  is  not  void 
on  this  ground,  unless  it  manifestly  contra- 
venes public  policy." 

Story,  Eq.  Jur.  f§  292-806;  Story,  CJont.  f§ 
545,  546;  Richardson  v.  Mellishy  2  Bing.  399. 

The  decisions  of  the  court  of  appeals  of  the 
state  of  New  York,  above  cited,  were  made  up- 
on the  law  of  that  state,  as  adopted  and  estab- 
lished in  the  progress  of  the  law  by  a  long 
course  of  business  which  had  extensively  pre- 
vailed without  objection  by  the  legislature  and, 
therefore,  with  its  implied  appr(K>ation. 

It  is  no  objection  to  the  rule,  as  the  law  of 
the  state  of  New  York,  that  it  has  not  been 
adopted  in  all  the  other  states  of  the  Union, 
for  that  would  prohibit  any  advance  and  im- 
provement in  the  conunon  law  in  any  state. 
not  simultaneously  accepted  by  all. 

In  fact,  as  is  well  known,  important  differ- 
ences exist  between  the  different  states  in  re- 
spect to  the  rules  of  common  law,  growing  out 
of  differences  in  the  progress  of  society  and 
business,  and  the  wants  of  the  people. 

Thirty  years  ago,  the  supreme  court  of  the 
state  of  New  Yoric  decided  that  "Common 
carriers  cannot  limit  their  liability,  or  evade 
the  conseqiiences  of  a  breach  of  their  legal  du- 
ties as  such,  in  respect  to  eoods  carried  by  an 
express  agreement;"  on  tne  ground  that  it 
would  be  against  public  policy  to  allow  it. 

Gould  V.  Hill,  2  Hill,  623. 

It  was  not  until  1854  that  the  advance  was 
made  to  the  position  that  common  carriers  may 
limit  their  liability  by  express  agreement  with 
the  owners  of  goods. 

Dorr  V.  Nav.  Co.  11  N.  Y.  485. 

The  rule  that  common  carriers  in  the  trans- 
portation of  property  may,  by  contract,  pro- 
tect themselves  from  responsibility  for  negli- 
gence of  their  servants,  could  not  be  regarded 
as  established,  until  recently.  And  for  a  long 
period  the  law  in  its  onward  course  has  been 
tending  to  allow  carriers  of  persons  to  stipulate 
by  contract  upon  a  good  consideration,  for  a 
similar  protection  from  responsibility  for  n^- 
ligence  of  their  servants  and  agents. 

Such  contracts  as  that  in. question  are  mu- 
tually beneficial  to  drovers  and  railroad  com- 
panies; the  drover  thereby  securing  a  reduction 
of  the  rate  of  transportation;  and  the  com- 
pany thereby  relieving  itself  from  responsibil- 
ity to. the  extent  contracted  for. 

If  drovers  should  not  from  motives  of  self- 
interest,  accompany  their  cattle  on  the  train, 
and  take  charge  of  them,  railroad  companies 
would  be  obliged  to  provide  men  to  give  the 
cattle  all  necessary  attention.  It  is  for  the 
interest  of  drovers,  on  being  allowed  to  ride 
free,  to  discharge  this  duty,  assuming  the  risk ; 
and  it  is  for  the  interest  of  railroad  companies 
to  carry  drovers  free,  to  be  relieved  from  that 
responsibility,  compensating  them  by  a  reduc- 
tion of  fare, 
030 


There  is  no  evidence  of  frauC  jr  unfairness 
)f  any  kind  by  the  defendant  below,  in  the 
making  of  the  contracts..  On  the  contrary,  it 
is  proved  that  it  was  fairly  entered  into  and 
understood  by  the  plaintiff  below. 

In  the  absence  of  fraud  by  the  company,  the 
plaintiff  below  must  be  deemed  to  have  read 
and  understood  the  contract  when  it  was  made. 

Hallenbcck  v.  DeWitt,  2  Johns.  404;  Jack- 
son V.  Croy,  12  Johns.  427;  Addington  v.  Allen^ 
1 1  Wend.  374,  408 ;  Chase  v.  Ins.  Co.  20  N.  Y'. 
55. 

Most  manifestly,  the  contract  extends  to  and 
embraces  the  risk  from  which  the  injury  in 
question  resulted.  The  clause  in  the  "stock 
release,"  that  the  persons  riding  free  to  take 
charge  of  the  stock  do  so  at  their  own  risk  of 
personal  injury  from  whatever  cause,  as  inter- 
preted in  the  foregoing  decisions,  covers  the 
case. 

Bissell  V.  Railroad  Co.  25  N.  Y.  442,  and  the 
other  cases  cited. 

So,  also,  does  the  clause  in  the  pass.  It 
covers  all  risks  on  the  journey. 

Northrup  v.  Assurance  Co.  43  N.  Y.  516; 
fheolald  v.  Assurance  Co.  26  Eng.  L.  &  E.  432. 
See,  further,  subdivision  7  of  this  point. 

No  corporate  negligence  can  be  fairly  im- 
puted to  the  defen£int  below,  contributing  to 
the  injury. 

.Its  road  waa  in  good  condition.  The  grade 
was  the  same  as  it  had  been  for  thirty  years, 
and  necessary  to  cross  the  canal ;  the  train  was 
properly  made  up;  the  size  of  the  train  was 
what  had  been  usual  for  many  years,  and  the 
engine  was  amply  adequate  to  draw  the  train. 

Messrs.  Tminan  *  Smitli  and  O.  Brainard, 
for  defendant  in  error: 

We  insist  that  the  case  is  neither  within  the 
words  of  the  memorandum  of  June  5,  1858, 
nor  within  those  of  the  stock  drovers*  pass, 
nor  is  it  material  whether  those  words  be  tak- 
en separately  or  together,  nor  how  they  are 
construed,  whether  strictly  or  otherwise. 

Let  us  examine  the  clause  of  the  former  on 
which  the  plaintiff  in  error  relies  by  itself,  and 
consider  wliat  it  imports. 

It  is  as  follows,  VIZ.:  "And  it  is  further 
agreed  between  the  parties  hereto,  that  the  per- 
sons, riding  free  to  take  charge  of  the  stock, 
do  so  at  their  own  risk  of  personal  injury  from 
whatever  cause." 

And  here  we  remark  that  this  clause  can 
hardly  be  held  to  include  the  defendant  in  er- 
ror himself. 

it  he  intended  to  include  himself  at  all,  it 
was  himself  only.  Why  did  he  not  speak  out 
explicitly?  Why  use  the  awkward,  rounda- 
bout expression,  "the  persons  riding  free  to 
take  charge?"  Why  the  third  person  plural 
when  the  first  person  singular  was  intended?" 

But  if  we  are  wrong  on  this  point,  we  next 
insist  that  the  words  of  this,  clause  do  not  in- 
clude any  such  case  as  that  now  before  the 
court.  No  injury  can  be  held  to  be  governed 
by  it,  except  such  as  was  in  a  strict  sense  in- 
curred while  the  defendant  in  error  was  on  the 
train,  "riding,  in  charge  of  his  stock." 

Next,  we  will  examine  the  "stock  drover's 
pass"  in  connection  with  the  memorandum  of 
agreement  and  then  the  case  will  be  more  than 
clear;  it  will  become  vivid.  What  is  that  pass? 
After  stating  that  the  defendant  in  error  had 
shipped  a  quantity  of  stock  which  entitled  him 
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to  pass  free  to  West  Albany,  it  proceeds  as  fol- 
lows: "The  conductor  of  the  train  on  which 
this  stock  is  carried  will  thereupon  pass  the 
bearer,  at  his  own  risk,  to  West  Albany,  taking 
up  this  pass  upon  arriving  at  the  place  of  des- 
tination. The  acceptance  of  this  pass  is 
to  be  considered  a  waiver  of  all  claims  against 
this  railroad  company  for  personal  damages  and 
injuries  received  wli6n  on  the  above  train." 

The  word  "when"  as  used  in  this  clause,  has 
a  peculiar  force.  The  plaintiff  in  error  says  in 
effect  to  the  defendant  in  error:  "We  do  not 
ask  to  be  protected  and  saved  harmless  from 
my  or  every  damage  or  injury  which  you  may 
possibly  sustain  during  the  journey.  As  about 
all  the  claims  a^inst  us  arise  out  of  collisions, 
fractures  of  rails,  explosions,  defective  engines 
tnd  cars,  incompetency  or  negligence  of  con- 
ductors, engineers,  brakemen  and  other  servants 
•f  the  company,  and  these  ever  occur  when  the 
train  is  in  motion,  all  we  ask  of  you  is  to  say 
that  you  will  make  no  claim  for  damages  ex- 
cept for  such  as  you  shall  sustain  'when  on  the 
train.'  With  that  we  will  be  content.  We  ask 
nothing  more."  To  include  within  this  stipula- 
tion such  an  outrS  occurrence  as  this,  would  be 
to  wrest  the  words  which  parties  saw  fit  to  use, 
from  the  only  meaning  of  which  they  are  sus- 
ceptible, and  to  make  for  them  a  totally  differ- 
ent contract  from  the  one  which  they  made  in 
&ct 

M^e  loose  phrases  and  indefinite  expres- 
sions, however  general,  will  not  do,  but  the 
agreem«]t  must  so  far  enter  into  particulars 
as  to  render  it  certain  that  the  parties  intend- 
ed to  include  the  case  under  consideration,  or 
rather  the  class  of  cases  to  which  it  belongs. 

y.  J,  Steam  Nav.  Co.  v.  Bk.  6  How.  344. 

We  now  come  to  the  consideration  of  a  ques- 
ti<m  oi  great  interest  in  point  of  principle,  and 
ci  no  small  importance  in  its  bearing  on  the 
welfare  of  society,  and  particularly  on  that 
of  the  traveling  public;  and  that  is,  whether  it 
is  competent  for  a  railroad  company  to  exact 
from  a  passenger  an  agreement  that  he  will 
not  hold  it  responsible  for  any  injury  to  his 
person,  which  he  may  sustain  by  reason  of  its 
own  ne^igence  or  that  of  its  servants  and 
agents. 

And  here  we  observe,  that  it  appears  from 
the  pass  which  was  given  to  the  defendant  in 
error  June  5, 1858,  that  he  was  a  paying  passen- 
ger on  this  cattle  train.  It  opens  thus:  "I  cer- 
tify that  the  bearer,  C.  Lockwood,  has  shipped^ 
on  behalf  of  himself,  the  quantity  of  stock 
which  entitles  him  to  pass  free  to  W.  Albany;" 
which  is  the  same  thing  as  to  say  that  the 
amount  which  he  paid,  or  wants  to  pay,  to  wit : 
$70  per  car  load,  or  $140  in  all,  was  to  be 
deemed  compensation  ifor  the  transportation, 
not  only  of  his  cattle,  but  oi  himself.  Besides 
during  the  transit,  he  was  to  take  charge  of 
his  stock  and  to  perform  duties  which  would 
otherwise  devolve  exclusively  upon  the  plain- 
tiff in  error,  or  upon  its  servants  and  agents, 
so  that  the  defendant  in  error  was  a  paying 
passenger  in  a  double  sense,  and  a  full  paying 
passenger,  too. 

The  question  to  which  we  have  adverted,  was 
presented  for  adjudication  to  the  court  of  ap- 
peals of  the  state  of  New  York,  in  1862,  in  the 
following  cases,  to  wit: 

WelU  V.  H,  Co,  24  N.  Y.  181;  Perkins  v,  R. 
17  Waix, 


Co.  24  N.  Y.  196;  Smith,  Admr.  of  Ward  v.  B. 
Co,  24  N.  Y.  222 ;  Biaaell  v.  R,  Co,  25  N.  Y.  442. 
The  first  two  cases,  to  wit:    the  Wells  Case, 
and  the  Perkins  Case,  are  those  of  strictly  grat- 
uitous passengers  on  ordinary  passenger  trains; 
and  the  last  two,  the  Ward  and  Bissell  Cases, 
are  those  of  passengers  carried  in  a  car  attached 
to  a  cattle  train,  and  holding  a  stock  drover's 
pass.    The  court  at  that  time  consisted  of  Sel- 
den,  Ch.  J.,  Denio,  Davies,  and  Wright,  Jus- 
tices, whose  term  of  office  was  eight  years,  and 
Sutherland,  Gould,  Allen,  and  Smith,  Justices, 
whose  term  was  only  one.    In  the  first  two  of 
these  cases,  a  majority  of  the  court,  to  wit: 
Selden,  CJh.  J.,  Demo,  Davies,  Gould,  Allen,  and 
Smith,  held  that  the  exoneration  was  a  good 
defeaae,  inasmuch  as  the  party  injured  was  a 
gratuitous  passenger;  but  Sutherland  gave  a 
dissenting  opinion  in  which  Wrieht  concurred. 
This  opinion  is  favorably  noticed  by  Read,  J., 
in  R.  Co,  V.  Hendei'son,  in  51  Pa.  326,  where  he 
says,  "Sutherland,  J.,  dissented,  and  his  opin- 
ion in  which  Judge  Wright  a^eed,  is  certain- 
ly better  reasoned  than  the  opinion  of  the  ma- 
jority."   In  the  Ward  Case,  a  majority  of  the 
court,  to  wit:   Wright,  Denio.  Davies,  Smiti^ 
and  Sutherland,  Justices,  held  the  stipulation 
no  defense  (Selden,  Ch.  J.,  and  Gould  and  Al- 
len dissenting),  and  in  the  Bissell  Case,  a  ma- 
jority, to  wit:     Selden,  Ch.  J.,  Gould,  Smith, 
Davies,  and  Allen,  Justices,  held  it  to  be  a 
good  and  sufTicient  defense  (Denio,  Wright,  and 
Sutherland  dissenting) ;   and  yet  these  cases 
were  both  pending  in  the  court  of  appeals  at 
the  same  time,  and  were  both  argued  before 
cither  was  decided.  This  appears  from  the  fact 
that  there  is  published  in  the  Perkins  Case  a 
long  opinion  by  Ch.  J.  Selden,  which  the  report- 
er tolls  us  was  given  by  him  in  some  other  case, 
but  in  what  case  he  does  not  inform  us.    But 
on  examining  that  opinion,  we  find  it  was  given 
in  the  Bissell  Case,  which  the  Ch.  J.,  in  sub- 
stance, admits.    Not  differing' essentially  from 
each  other,  these  two  cases,  both  having  been 
argued,    were    taken    up    in    succession,    the 
Ward  Case  at  the  March  term,  1862,  and  the 
Bissell  Case  at  the  December  term  of  the  same 
year,  and  one  was  decided  one  way  and  the  oth- 
er the  other,  and  all  that  is  gained  to  the  cause 
of  sound  jurisprudence  is  to  be  found  in  the 
opinion  of  Wright,  J.,  in  the  Ward  Case,  24  N. 
\ .  223,  which  Mr.  Justice  Read  of  the  supreme 
court  of  Pennsylvania,  said,  R.  Co.  v.  Hendcr- 
son,  supra:     "Is  valuable  for  its  sound  rea- 
soning against  the  validity  of  such  restriction 
imposed  by  passenger  carriers."    In  neither  the 
Ward  Case  nor  the  Bissell  Case  did   it  ex- 
plicitly appear,  as  it  does  in  this,  that  the 
drover  was  a  paying  passenger,  and  yet  such  was 
the  inference  which  the  judges  dreiw,  as  we  think 
properly,  from  the  nature  of  the  transaction. 
It  is  believed  that  the  plaintiff  in  error  will 
not,  by  a  reference  to  these  New  York  cases, 
make  the  slightest  advance  toward  the  acqui- 
sition of  what  it  would  no  doubt  deem  an  in- 
valuable boon,  to  wit:    the  power  to  secure, 
by  contract,  irresponsibility  for  j[>ersonal  inju- 
ries occasioned  by  negligence. 

It  has  been  held  immemorially  that  common 
carriers  are  responsible  for  the  safe  delivery  of 
the  goods  intrusted  to  them,  and  are  liable  for 
any  and  every  injury  or  loss  not  occasioned  by 
an  act  of  God  or  a  public  enemy.    They  are  so 
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for  I088  by  robbery  or  fire,  or  any  other  cause 
emanatin?  from  human  agency,  other  than  that 
of  a  public  enemy,  however  vigilant  or  blame- 
less they  may  be.  This  stringent  rule  of  the 
common  law  was  adopted  and  rigidly  adhered 
to  for  many  centuries,  on  consideration  of  pub- 
lic policnr.  In  Cogga  v.  Bernard^  2  Ld.  Raym., 
918,  Holt,  Ch.  J.,  called  it  "A  polite  establish- 
ment, contrived  by  the  policy  of  the  law,  for 
the  safety  of  all  persons,  the  necessity  of  whose 
affairs  obliged  them  to  trust  these  sorts  of  per- 
sons, that  they  may  be  safe  in  their  ways  of 
dealing." 

In  Forward  v.  Pittard,  1  T.  R.  27,  Lord 
Mansfield  says  that  the  object  of  the  rule  was 
"To  prevent  liti^tion,  collusion  and  the  ne- 
cessity of  going  into  circumstances  imi>ossible 
to  be  unraveled."  The  common  carrier  is  held 
to  be  an  insurer,  and  is  entitled  to  charge  a 
fair  equivalent,  not  only  for  his  trouble  and  ex- 
pense, but  also  for  the  risk  he  runs.  He  exer- 
cises a  public  employment,  and  has  public  du- 
ties to  discharge.  The  obligation  to  perform 
these  duties  under  the  high  responsibilities  al- 
ready named,  does  not  arise  under  contract,  but 
is  imposed  by  law."  The  rules  of  the  common 
law  in  this  regard,  as  is  justly  remarked  br 
Bronson,  J.,  in  Hollister  v.  A'otrZen,  19  Wend. 
238,  "Are  simple,  well  defined  and,  what  is  no 
less  important,  well  understood."  The  idea 
that  a  common  carrier  could,  by  any  act  of  his 
own,  set  aside  this  responsibility  or  modify  it 
in  any  degree,  seems  not  to  have  been  enter- 
tained in  England  for  centuries.  Indeed,  di- 
rectly the  reverse  was  held,  as  can  be  shown  by 
ample  authorities. 

Vide,  Doct.  &  Student,  Dial.,  2,  ch.  38,  p. 
224,  Mach.  ed.,  and  Noy,  Maxims,  92,  quoted  by 
CJowen,  J.,  in  Cole  v.  Ooodtcin,  19  Wend.  261. 

It  appears,  however,  that  at  about  the  close 
of  our  Revolutionary  War,  common  carriers  in 
England  undei'to<^  for  the  first  time  to  relieve 
themselves  from  this  responsibility  by  giving 
notice,  either  that  they  would  not  be  liable  at 
all  in  certain  contingencies,  or  liable  only  to  a 
specified  extent.  Unfortunately,  as  it  now  ap- 
pears, these  efforts  were  regarded  with  favor  by 
the  courts.  Very  soon  after  the  English  courts 
commenced  tolerating  these  innovations,  the 
judges  detected  their  mischievous  tendency, 
and  expressed  regrets  that  they  should  ever 
have  sanctioned  any  departure  from  the  strict 
rule  adverted  to. 

Down  V.  Fromont,  4  Camp.  40. 

Parliament,  in  1830,  passed  the  act  of  2 
Geo.  IV.,  and  1  William  IV.,  ch.  68,  usually 
denominated  "the  carrier  act." 

The  railway  companies  of  the  United  King- 
dom introduced,  and  ere  long  made  universal, 
a  state  of  things  that  was  absolutely  intolera- 
ble, and  another  interposition  of  Parliament  be- 
came indispensable.  This  was  accomplished  in 
1854  by  the  passage  of  the  act  of  17  and  18 
Vic,  ch.  31,  entitled  "An  Act  for  the  Better 
Regulating  of  the  Traffic  of  the  Railways  and 
Canals,"  usually  denominated  "The  Railway 
and  Canal  Traffic  Act." 

The  7th  section  of  that  act  provides,  in  sub- 
stance: that  every  railway  company,  canal 
company,  and  railway  and  canal  company  shall 
be  liable  for  the  loss  of,  or  any  injury  to,  any 
horse,  cattle  or  other  animal,  or  to  any  article, 
goods  or  things  in  the  receiving,  forwarding  or 
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delivering  thereof  occasioned  by  the  neglect  or 
default  of  such  company  or  its  servants,  not* 
withstanding  any  notice,  conditions  or  declara- 
tion made  and  given  by  such  company  con- 
trary thereto,  and  that  no  special  contract  be- 
tween such  companies  and  any  other  parties  in 
the  premises  shall  be  binding  upon  or  affect 
any  such  part^,  unless  the  same  shall :  ( 1 )  Be 
reduced  to  writing;  (2)  Be  signed  by  the  own- 
er or  person  delivering  the  animal  or  goods; 
and  (3)  Be  adjudged  by  the  court  or  judge  be- 
fore whom  any  question  relating  thereto  shall 
be  made,  to  be  just  and  reasonable. 

A  very  considerable  number  of  cases  to  which 
this  section  was  applicable,  has  already  been 
presented  to  the  courts  of  Westminster  Hall, 
and  it  is  now  settled  there,  that  railway  com- 
panies may,  by  a  special  contract,  exonerate 
themselves  from  the  responsibilities  of  insur- 
ance, but  cannot  free  themselves  from  the  obli- 
gation to  use  due  care  for  the  safe  transporta- 
tion and  delivery  of  the  animal  or  thing  to  be 
carried;  that  a  contract  to  that  effect  is  not 
"just  and  reasonable,"  and  is  therefore  void. 

Peek  V.  North  8taf,  R,  R.  Co.,  10  H.  L. 
Cases,  491 ;  Gregory  v.  West  Midland  R.  R,  Co,, 
2  Hurl,  k  Colt.,  944;  McManue  v.  Lancashire 
d  Yorkshire  R.  R,  Co,,  4  Hurl.  &  Nor.,  327  ; 
Simofis  v.  Great  Western  R.  R,  Co,,  18  0.  B. 
805. 

We  insist  that  common  carriers,  and  partic- 
ularly railway  companies,  cannot  be  tolerated 
in  attaching  to  their  engagements  unjust  and 
unreasonable  aualifications  and  conditions,  and 
that  they  are  liable  in  all  cases  for  the  loss  of 
or  injury  to  property  by  reason  of  the  negli- 
gence of  themselves  or  of  their  servants  and 
agents,  however  strong  or  comprehensive  t^e 
words  of  exoneration  may  be.  A  case  recently 
decided  bv  the  court  of  appeals  of  the  state  of 
New  Yonc  settles  this  question  in  conformity 
with  the  views  here  expressed. 

Steinweg  v.  R,  R,  Co,,  43  N.  Y.  123;  Welsh 
V.  R.  R.  Co.,  10  Ohio  66,  marg.  n. 

"A  railroad  company,  actmg  as  a  common 
carrier  of  live  stock,  cannot,  by  special  eon- 
tract,  procure  exemption  from  responsibility 
from  losses  arising  from  its  own  neglect  of  the 
duties  incident  to  such  employment." 

"Such  common  carrier  is  liable  for  damages 
resulting  from  defective  and  unsafe  cars  or  ve- 
hicles of  transportation,  notwithstanding  an 
express  contract  to  the  contrary." 

Other  American  cases  to  the  same  effect: 
Jones  V.  Voorhies,  10  Ohio,  145;  Davidson  ▼. 
Orahanif  2  Ohio  St.,  131;  Graham  v.  DaiHs, 
4  Ohio  St.,  302;  R.  R.  Co.  v.  Curran,  19  Ohio 
St.  1;  Goldcy  v.  R.  R.  Co.  30  Pa.  242;  Powell 
V.  R.  R.  Co.  32  Pa.  414;  R.  R.  Co.  v.  Hender- 
son, 51  Pa.  315;  R.  R.  Co.  v.  Butler,  57  Pa.  33o; 
Meier  v.  R.  R.  Co.  64  Pa.  225j  School  District 
in  Medfield  v.  R.  R.  Co.  102  Mass.  552 ;  Sager 
V.  R.  R.  Co.  31  Me.  228,  per  Shepley,  Ch.  J.  238. 

Having  shown  that  it  is  now  well  settled  in 
both  England  and  this  country,  that  a  contract 
which  exonerates  a  common  carrier  from  an  ob- 
ligation to  use,  in  respect  to  all  or  certain  spec- 
ified risks,  due  care  for  the  safe  transportation 
and  delivery  of  the  chattels  carried  is  null  an«l 
void,  then  a  fortiori  must  the  stipulation  with 
which  the  agreement  of  June  5  closes,  inter- 
posed as  a  defense  in  this  case,  be  deemeU 
equally  so.  It  would  be  very  strange  were  U)« 
law  to  pronounce  certain  stipulations  of   t)ia 
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eliaracter  alluded  to,  to  be  unjust  and  unrea- 
sonable in  the  case  of  a  brute,  and  therefore 
void;  but  in  the  case  of  a  man,  perfectly  con- 
lonant  with  justice  and  reason,  and  therefore 
valid. 

It  has  been  said  by  high  authority,  that  an^ 
negligence  in  that  connection  is  g^oss  negli- 
gee, so  terrific  are  the  consequences  of  dis- 
axter  on  the  railroad.  It  would  seem  that  to 
allow  one  of  these  companies  to  secure  to  itself 
irresponsibility  for  such  consequences  by  bar- 
giin  with  the  passenger,  would  be  to  defeat 
quoad  hoc,  the  most  prominent  of  the  duties  in- 
cumbent upon  it,  which  is  not  only  to  transport 
passengers,  but  to  transport  them  safely.  Cald- 
well v.  Steamboat  Co,  47  N.  Y.  282. 

It  strikes  us  that  for  a  man  to  say  on  some 
omsidenition,  real  or  pretended,  to  a  railroad 
company :  "No  matter  what  may  be  your  reck- 
lessness or  that  of  your  servants  or  agents,  you 
may  smash  my  limbs  and  eVen  put  me  to  death ; 
you  shall  go  scott-free,"  would  be  more  worthy 
(A  an  age  of  heathenism  than  of  enlightened 
Christianity.  We  do  not  believe  that  we  are 
extravagant  when  we  characterize  such  a  con- 
tract as  contra  bonoa  mores,  and  submit  that  it 
should  receive  no  favorable  consideration  by  a 
tribunal  of  high  moral  principles. 

The  situaticm  of  the  parties  to  any  such  con- 
tract, to  wit  a  railroad  company  on  the  one 
hand  and  an  isolated  individual  on  the  other, 
often  and  perhaps  usually  ignorant  as  to  what 
are  his  own  rights  and  what  are  the  powers.and 
duties  of  the  company,  is  so  unequal  as  to  make 
it  entirely  certain  that  a  recognition  by  judicial 
authority  of  the  validity  of  the  same  will  be  at- 
tended by  monstrous  abuses.  That  was  pre- 
<u9e]y  the  result  of  the  contract  power  acquired 
by  railways  m  England,  by  the  decisions  of 
Westminister  Hall,  so  vividly  depicted  by  Ch. 
J.  Codkbum  and  other  judges,  in  the  case  oi 
Peek  V.  North  Staff  R,  Co,  4  B.  A  S.  027. 

In  all  the  cases  from  the  court  of  appeals,  the 
judges  constituting  the  majority  admit  that  it 
h  not  competent  for  a  railroad  company  to  stip- 
ulate for  immunity  from  damages  sustained  by 
or  in  consequence  of  its  own  neglect,  and  that 
the  stipulation  must  be  limited  to  the  miscon- 
duct of  employees.  But  a  railroad  company  is  a 
<!orporati<»i,  and  can  only  act  by  its  own  officers 
or  agents,  and  the  court  seems  to  be  a  good  deal 
perplexed  with  the  question,  as  to  what  officers 
or  agents  are  so  immediately  connected  with 
the  company  as  to  make  their  acts  the  acts  of 
the  ocoipany  itself.  Selden,  J.,  says,  in  BisaeWa 
Cote,  aiipra,  that  this  question  is  unsettled.  But 
it  need  not  be  debated  here,  for  reasons  that  ap- 
peared on  the  trial,  as  follows : 

We  proved  explicitly  that  the  defendant  had 
lon^  been  in  the  habit  of  overloading  its  cattle 
uains,  and  of  thus  causing  them  to  be  stalled  on 
this  embankment.  It  knew,  or  ought  to  have 
known,  the  condition  of  its  road ;  that  this  train 
vonld  arrive  on  this  embankment  in  the  night, 
and  that,  if  stalled,  the  jerking  process  would 
he  resorted  to,  which  would  be  likely  to  throw 
<lo?m  some  of  the  plaintiff's  cattle;  that  the 
pUuntiiT,  and  others*  similarly  situated,  would 
be  riding  on  this  and  other  trains  to  taike  care 
of  their  cattle,  and  would  be  likely  to  get  onto 
the  road  for  that  purpose,  and  would  be  in  im- 
minent danger  of  being  precipitated  headlong 
into  one  of  the  openings  through  the  same. 
17  Wall.  U.  S.  Book  21. 


Now,  it  is  established  by  this  court  in  the  case 
of  The  New  World  v.  King,  10  How.  460,  that 
a  practice  generally  adopted  by  parties  en- 
gaged in  the  same  line  of  business,  may  be  pre- 
sumed to  be  known  to  each  and  every  party  so 
engaged  and  to  have  received  the  assent  of 
such  party,  making  such  presumption  equiva- 
lent to  assent  expressed.  How  mucn  more,  then, 
must  it  be  presumed  that  a  railroad  company 
assents  to  ail  practices,  evil  or  otherwise,  usu- 
ally or  frequently  adopted  by  their  employees. 
The  directors  cannot  in  such  case  plead  ignor- 
ance to  any  purpose. 

Contracts  or  stipulations  in  derogation  of  the 
common-law  responsibility  incurred  by  common 
carriers  of  property,  our  courts  uniformly  hold 
are  to  be  construed  strictly,  and  are  not  avail- 
able unless  the  party  can  protect  himself  by 
words  so  precise  and  explicit  as  to  leave  no 
room  for  doubt  or  controversy;  and  that  is  far 
from  being  true  in  the  case  before  the  court. 

Nav.  Co,  V.  Bank,  6  How.  344 ;  Wells  v.  Nav, 
Co.  8  N.  Y.  375;  Hoffman  v.  Ins,  Co.  32  N.  Y. 
405. 

If  this  be  the  rule  in  respect  to  property,  how 
much  more  should  the  same  rule  obtain  where 
life  and  limb  are  in  jeopardy  ? 

The  conclusion  to  which  these  considerations 
tend,  as  it  seems  to  us,  with  irresistible  force, 
has  already  been  reached  by  the  judiciary  of 
two  of  the  most  prominent  of  the  states  of  the 
Union,  to  wit:  of  Pennsylvania  in  two  cases, 
and  that  of  Ohio  in  one.  The  judges,  when 
they  decided  these  cases,  had  the  N.  Y.  cases 
before  them,  but  held,  nevertheless,  that  con- 
tracts like  the  present  are  contrary  to  public 
policy,  and  are,  therefore,  null  and  void. 

R,  Co,  V.  Henderson,  61  Pa.  316;  R,  Co,  v. 
Butler,  67  Pa.  336;  R,  Co.  v.  Cotpen,  19  Ohio 
St.  1. 

To  these  should  be  added  numerous  English 
and  American  cattle  cases  already  quoted, 
which,  as  it  seems  to  us,  cover  the  same 
grounds  in  point  of  principle. 

Mr.  tfustice  Bradley  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  this  case  was  a  drover,  in- 
jured whilst  traveling  on  a  stock  train  of  the 
defendants,  procec<ling  from  Buffalo  to  Albany, 
and  the  suit  was  brought  to  recover  damages 
for  the  injury.  He  had  cattle  in  the  train,  and 
had  been  required  at  Buffalo  to  sign  an  agree- 
ment to  attejid  to  the  loading,  transporting  and 
unloading  of  his  cattle  and  to  take  ail  risk  of  in- 
jury to  them  and  of  personal  injury  to  himself, 
or  whoever  went  with  the  cattle;  and  received 
what  is  called  a  drover's  pass,  certifying  that  he 
had  shipped  sufficient  stock  to  pass  free  to  Al- 
bany, but  declaring  that  the  acceptance  of  the 
pass  was  to  be  considered  a  waiver  of  ail  claims 
for  damages  or  injuries  received  on  the  train. 
The  agreement  stated  its  consideration  to  be  the 
canning  of  the  plaintiff's  cattle  at  less  than 
tariff  rates.  It  was  shown  on  the  trial  that 
these  rates  were  about  three  times  the  ordi- 
nary rates  charged,  and  that  no  drover  had  cat- 
tle carried  on  these  terms ;  but  all  signed  simi- 
lar agreements  to  that  which  was  signed  by  the 
plaintiff  and  received  similar  passes.  Evidence 
was  given  on  the  trial  tending  to  show  that  the 
injury  complained  of  was  sustained  in  conse- 
quence of  negligence  on  the  part  of  the  defend - 
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ants  or  their  servants;  but  they  insisted  that 
they  were  exempted  bv  the  terms  of  the  con- 
tract from  responsibility  for  all  accidents,  in- 
cluding those  occurring  from  negligence,  at  least 
the  ordinary  negligence  of  their  servants,  and 
requested  the  judge  so  to  charge.  This  he  re- 
fused and  charged  that  if  the  jury  were  satia- 
fied  that  the  injury  occurred  without  any  negli- 
gence on  the  part  of  the  plaintiff,  and  that  the 
negligence  of  the  defendants  caused  the  injury, 
they  must  find  for  the  plaintiff,  which  they  did. 

It  is  unnecessary  to  notice  the  subordinate 
points  madCj  as  we  are  of  opinion  that  all  the 
questions  of  fact  were  fairly  left  to  the  jury, 
and  that  the  whole  controversy  depended  on 
this  main  question  of  law. 

It  may  be  assumed  in  limine,  that  the  case 
was  one  of  carriage  for  hire ;  for  though  the 
pe^s  certifies  that  the  plaintiff  was  entitled  to 
pass  free,  yet  his  passage  was  one  of  the  mutual 
terms  of  the  arrangement  for  carrying  his  cat- 
tle. The  question  is,  therefore,  distinctly  raised, 
whether  a  railroad  company  carrying  passen- 
gers for  hire,  can  lawfully  stipulate  not  to  be 
answerable  for  their  own  or  their  servants' 
negligence  in  reference  to  such  carriage. 

As  the  duties  and  responsibilities  of  public 
carriers  were  prescribed  by  public  policy,  it 
has  been  seriousdy  doubted  whether  the  courts 
did  wisely  in  allowing  that  policy  to  be  depart- 
ed from  without  legislative  interference,  by 
360*]  which  'need^  modifications  could  have 
been  introduced  into  the  law.  But  the  great 
hardship  on  the  carrier  in  certain  special  cases, 
where  good>§  of  great  value  or  subject  to  extra 
risk  were  delivered  to  him  without  notice  of 
their  character,  and  where  losses  happened  by 
sheer  accident  without  any  possibility  of  fraud 
or  collusion  on  his  part,  such  as  by  collisions  at 
sea,  accidental  fire,  etc,  led  to  a  relaxation  of 
the  rule  to  the  extent  of  authorizing  certain  ex- 
emptions from  liability  in  such  cases  to  be  pro- 
vided for,  either  by  public  notice  brought  home 
to  the  owners  of  the  goods,  or  by  inserting  ex- 
emptions from  liability  in  the  bill  of  lading,  or 
other  contract  of  carriage.  A  modification  of 
the  strict  rule  of  lesponsibility  exempting  the 
carrier  from  liability  for  accidental  losses, 
where  it  can  be  safely  done,  enables  the  carry- 
ing interest  to  reduce  its  rates  of  compensa- 
tion; thus  proportionally  relieving  the  trans- 
portation of  produce  and  merchandise  from 
some  of  the  burden  with  which  it  is  loaded. 

The  question  is,  whether  such  modification  of 
responsibility  by  notice  or  special  contract  may 
not  be  carried  beyond  legitimate  bounds,  and  in- 
troduce evils  against  which  it  was  the  direct 
policy  of  the  law  to  guard ;  whether,  for  exam- 
ple; a  modification  which  gives  license  and  im- 
munity to  negligence  and  carelessness  on  the 
part  of  a  public  carrier  or  his  servants,  is  not 
80  evidently  repugnant  to  that  policy  as  to  be 
altogether  null  and  void ;  or,  at  least,  null  and 
void  under  certain  circumstances. 

In  the  case  of  sea-going  vessels,  Congress  has, 
by  the  act  of  1851,  relieved  ship-owners  from  all 
responsibility  for  loss  by  fire  unless  caused  by 
their  own  design  or  neglect,  and  from  responsi- 
bility for  loss  of  money  and  other  valuables 
named  imless  notified  of  their  character  and 
value;  and  hcis  limited  their  liability  to  the 
value  of  ship  and  freight,  where  losses  happen 
by  the  embezzlement  or  other  act  of  the  master, 
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crew  or  passengers ;  or  by  collision,  or  any  cause 
occurring  without  their  privity  or  knowledge; 
but  the  master  and  crew  themselves  are  held  re- 
sponsible to  the  parties  injured  by  their  negli- 
gence or  misconduct.  Similar  enactments  have 
*been  made  by  state  legislatures.  This  [♦361 
seems  to  be  the  only  important  modification  of 
previously  existing  law  on  the  subject,  which  in 
this  country  has  been  effected  by  legislative  in- 
terference. And  by  this,  it  is  seen,  that  though 
intended  for  the  relief  of  the  ship-owner,  it 
still  leaves  him  liable  to  the  extent  of  his  ship 
and  freight  for  the  negligence  and  misconduct 
of  his  employees  and  liable  without  limit  for 
his  own  n^ligence. 

It  is  true  that  the  1st  section  of  the  above  act 
relating  to  loss  by  fire  has  a  proviso,  that  noth- 
ing in  the  act  contained  shall  prevent  the  par- 
ties from  making  such  contract  as  they  please, 
extending  or  limiting  the  liability  of  ship-own- 
ers. This  proviso,  however,  neither  enacts  nor 
affirms  anything.  It  simply  expresses  the  in- 
tent of  congress  to  leave  the  right  of  c(Mitract- 
ing  as  it  stood  before  the  act. 

The  courts  of  New  York,  where  this  case 
arose,  for  a  long  time  resisted  the  attempts  of 
common  carriers  to  limit  their  common-law  lia- 
bility, except  for  the  purpose  of  procuring  a 
disclosure  of  the  character  and  value  of  turti- 
cles  liable  to  extra  hazard  and  risk.  This  they 
were  allowed  to  enforce  by  means  of  a  notice  oi 
non-liability  if  the  disclosure  was  not  made. 
But  jsuch  announcements  as  "all  baggage  at  the 
risk  of  the  owner,"  and  such  exceptions  in  bills 
of  lading  as  "this  company  will  not  be  respon- 
sible for  injuries  by  fire,  nor  for  goods  tost, 
stolen  or  damaged,''  were  held  to  be  unavailing 
and  void,  as  being  against  the  policy  of  the  law. 
Cole  V.  Goodwin,  19  Wend.  257;  Qould  v.  Hill, 
2  Hill,  623. 

But  since  the  decision  in  the  case  of  Nav.  Co, 
V.  Metch.  Bank,  by  this  court,  in  January  term, 
1848,  G  How.  344,  it  has  bee^  uniformly  held, 
as  well  in  the  courts  of  New  York  as  in  the 
Federal  courts,  that  a  common  carrier  may,  by 
special  contract,  limit  his  common-law  liabil- 
ity; although  considerable  diversity  of  opinion 
has  existed  as  to  the  extent  to  whidi  such  limi- 
tation is  admissible. 

The  case  of  Nav.  Co.  v.  MercK  Bank 
•above  adverted  to,  grew  out  of  the  [♦362 
burning  of  the  steamer  Lexington.  Cer- 
tain money  belonging  to  the  oank  had 
been  intrusted  to  Harnden's  Express,  to 
be  carried  to  Boston,  and  waa  on  board 
the  steamer  when  she  was  destroyed.  By 
agreement  between  the  steamboat  company  and 
Hamden,  the  crate  of  the  latter  and  its  contents 
were  to  be  at  his  sole  risk.  The  court  held  this 
agreement  valid,  so  far  as  to  exonerate  the 
steamboat  company  from  the  responsibility  im- 
posed by  law;  but  not  to  excuse  them  for  mis- 
conduct or  negligence,  which  the  court  said 
it  would  not  presume  that  the  parties  intended 
to  include,  although  the  terms  of  the  contract 
were  broad  enough  for  that  purpose,  and  that 
inasmuch  as  the  company  had  undertaken  to 
carry  the  goods  from  one  place  to  another,  they 
were  deemed  to  have  incurred  the  same  degree 
of  responsibility  as  that  which  attaches  to  a 
private  person  engaged  casually  in  the  like  oc- 
cupation, and  were,  therefore,  bound  to  use  or- 
dinary care  in  the  custody  of  the  goods,  and  in 
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their  d^iverj,  and  to  provide  proper  vehicles 
ind  means  of  conveyance  for  their  transporta- 
tkm;  and  as  the  court  was  of  opinion  that  the 
steamboat  company  had  been  guilty  of  negli- 
gaoe  in  these  particulars,  as  well  as  in  the 
m&na^ment  of  the  steamer  during  the  fire,  they 
bdd  them  responsible  for  the  loss. 

As  this  has  been  regarded  as  a  leading  .case, 
we  may  pause  for  a  moment  to  observe  that  the 
case  before  us  seems  almost  precisely  within 
the  category  of  that  decision.  In  that  case,  as 
in  this,  the  contract  was  general,  exempting  the 
carrier  from  every  risk  and  imposing  it  all  upon 
the  party ;  but  the  court  would  not  presume  that 
the  parties  intended  to  include  the  negligence 
d  the  carrier  or  his  agents  in  that  exception. 

It  is  strenuously  insisted,  however,  that  as 
negligence  is  the  only  ground  of  liability  in  the 
carriage  of  passengers,  and  as  the  contract  is 
absolute  in  its  terms,  it  must  be  construed  to 
embrace  negligence  as  well  as  accident,  the 
former  in  reference  to  passengers,  and  both  in 
reference  to  the  cattle  carried  in  the  train.  As 
this  argument  seems  plausible,  and  the  exdu- 
non  of  a  liability  embraced  in  the  terms  of  ex- 
emption on  the  ground  that  it  could  not  have 
363*]  been  in  the  *mind  of  the  parties  is 
somewhat  arbitrary,  we  will  proceea  to  exam- 
ice  the  question  before  propounded,  namely: 
whether  common  carriers  may  Excuse  them- 
selves from  liability  for  negligence.  In  doing 
80  we  shall  first  briefly  review  th^  course  of  de- 
daons  in  New  York,  on  which  great  stress  has 
been  laid,  and  which  are  claim^  to  be  decisive 
of  the  question.  Whilst  we  cannot  concede 
this,  it  IS,  nevertheless,  due  to  the  courts  of 
that  state  to  examine  carefully  the  ffrounds  of 
their  decision  and  to  give  them  the  weight 
whidi  they  justly  deserve.  We  think  it  will  be 
foand,  however,  that  the  weight  of  opinion, 
even  in  New  York,  is  not  altogether  on  the  side 
that  favors  the  right  of  the  carrier  to  stipulate 
for  exemption  from  the  consequences  of  his 
own  or  his  servant's  negligence. 

The  first  recorded  case  that  arose  in  New 
York  after  the  before-mentioned  decision  in 
this  court,  involving  the  right  of. a  carrier  to 
limit  his  liability,  was  that  of  Dorr  v.  Nov,  Co, 
decided  in  1850.  4  Sandf.  136.  This  case  also 
arose  out  <4  the  burning  of  The  Lexington,  un- 
der a  bill  of  lading  which  excepted  from  the 
company's  risk  ''dimger  of  fira,  water,  break- 
age, leakage,  and  other  accidents."  Judge 
Campbell,  delivering  the  opinion  of  the  court, 
says:  "A  commcHi  carrier  has  in  truth  two 
diftinct  liabilities — the  one  for  losses  by  acci- 
dent or  mistake,  where  he  is  liable  as  an  insur- 
er; the  other  for  losses  by  default  or  negligence, 
where  he  is  answerable  as  an  ordinary  &ilee. 
It  would  certainly  seem  reasonable  that  he 
might,  by  express  special  contract,  restrict  his 
liability  as  insurer;  that  he  might  protect  him- 
self against  misfortune,  even  though  public  polf 
icy  should  require  that  he  should  not  be  per- 
mitted to  stipulate  for  immunity  where  the 
loss  occurs  from  his  own  default  or  neglect  of 
duty.  Such  we  understand  to  be  the  doctrine 
laid  down  in  the  case  of  Nav,  Co,  v.  Meroh,  Bk, 
fttpra,  and  such  we  consider  to  be  the  law  in  the 
present  case.''  And  in  Stoddard  v.  R,  Co.  5 
364*]  Sandf.  180,  another  ^express  case,  in 
wfaidi  it  was  stipulated  that  the  express  com- 
pany should  be  alone  responsible  for  all  losses, 
17  Wall. 


Judge  Duer,  for  the  court,  says:  "Conforming 
our  decision  to  that  of  the  Supreme  Court  <h 
the  United  States,  we  must,  therefore,  hold :  I. 
That  the  liability  of  the  defendants  as  common 
carriers  was  restricted  by  the  terms  oi  the  spe- 
cial agreement  between  them  and  Adams  &  Co., 
and  that  this  restriction  was  vslid  in  law.  2. 
That  by  the  just  interpretation  of  this  agree- 
ment the  defendants  were  not  to  be  exonerated 
from  all  losses^  but  remained  liable  for  such  as 
might  result  from  the  wrongful  acts,  or  the 
Avant  of  due  care  and  diligence  of  themselves  or 
their  agents  and  servants.  3.  That  the  plain- 
tliTs  claiming  through  Adams  &  Co.,  are  bound 
by  the  special  agreement."  That  same  view 
was  taken  in  sub^uent  cases.  Parsons  v.  Mon- 
teaih,  13  Barb.  353;  Uoore  v.  Evans,  14  Barb. 
524,  all  of  which  show  that  no  idea  was  then 
entertained  of  sanctioning  exemptions  of  liabil- 
ity for  negligence. 

It  was  not  till  1858,  in  the  case  of  Welles  v. 
H.  R,  Co.  26  Barb.  641,  that  the  Supreme 
Court  was  brought  to  assent  to  the  proposition 
that  a  aomm<Hi  carrier  ma^  stipulate  against 
responsibility  for  the  negligence  of  his  serv- 
ants. That  was  the  case  of  a  gratuitous  pas- 
senger traveling  on  a  free  ti<£et,  which  ex- 
empted the  company  from  liability.  In  1862 
the  court  of  appeeils  by  a  majority  affirmed  this 
judgment  (24  N.  Y.  181)  and  in  answer  to  the 
suggestion  that  public  policy  required  that  rail- 
road companies  should  not  be  exonerated  from 
the  duty  of  carefulness  in  performing  their  im- 
portant and  hazardous  duties,  the  court  held 
that  the  case  of  ifee  passengers  could  not  seri- 
ously affect  the  incentives  to  carefulness,  be- 
cause there  were  very  few  such,  compared  with 
the  great  mass  of  the  traveling  public  Per^ 
kins  V.  R.  Co.  24  N.  Y.  196,  was  also  the 
case  of  a  free  passenger,  with  a  similar  ticket, 
and  the  court  held  that  the  indorsement  ex- 
empted the  company  from  all  kinds  of  negli- 
gence of  its  agents,  gross  as  well  as  ordinary; 
that  there  is,  in  truth,  no  practical  distinc- 
tion in  the  degrees  of  negligence. 

*The  next  cases  of  importance  that  [*365 
arose  in  the  New  York  courts  were  those  of 
drovers'  passes,  in  which  the  passenger  took  all 
responsibility  of  injury  to  himself  and  stock. 
The  first  was  that  of  Smith  v.  R.  R.  Co.  29 
Barb.  132,  decided  in  March,  1859.  The  eon- 
tract  was  precisely  the  same  as  that  in  the 
present  case.  The  damage  arose  from  a  flat- 
tened wheel  in  the  car,  which  caused  it  to  jump 
the  track.  The  Supreme  Court,  by  Hogeboom, 
J.,  held  that  the  railroad  company  was  liable 
for  any  injury  happening  to  the  passenger,  not 
only  by  the  gross  ne|^ligence  of  the  company's 
servants,  but  by  ordinary  negligence  on  their 
part.  "For  my  part,"  says  the  judge,  "I  think 
not  only  gross  negligence  is  nc%  protected  by 
the  terms  of  the  contract,  but  what  is  termed 
ordinary  negligence,  or  the  withholding  of  or- 
dinary care,  is  not  so  protected.  I  think,  not- 
withstanding the  contract,  the  carrier  is  re- 
sponsible for  what,  independent  of  any  peculiar 
responsibility  attached  to  his  calling  or  em- 
ployment, would  be  re^rded  as  fault  or  mis- 
conduct on  his  part."  The  judge  added  that  he 
thought  the  carrier  might,  by  positive  stipu- 
lation, relieve  himself  to  a  limited  degree  from 
the  consequences  of  his  own  negligence  or  that 
of  his  servants.    But,  to  accomplish  that  ob- 
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icct,  the  contract  must  be  clear  and  specific  in 
its  terms,  and  plainly  covering  such  a  case.  Of 
course,  this  remark  was  extrajudicial.  The 
judgment  itself  was  affirmed  by  the  court  of 
appeals  in  18G2  by  a  vote  of  five  judges  to  three 
24  N.  Y.  222.  Judge  Wright  strenuously  con- 
tended that  it  is  against  public  policy  for  a 
carrier  of  passengers,  where  human  life  is  at 
stake,  to  stipulate  for  immunity  for  any  want 
of  care.  "Contracts  in  restraint  of  trade  are 
void,"  he  says,  "because  they  interfere  with 
the  welfare  and  convenience  of  the  state;  yet 
the  state  has  a  deep  interest  in  protecting  the 
Jives  of  its  citizens."  He  argued  that  it  was  a 
question  affecting  the  public,  and  not  alone  the 
party  who  is  carried.  Judge  Sutherland  agi-eed 
in  substance  with  Judge  Wright.  Two  other 
judges  held  that  if  the  party  injured  had  been 
366 ♦].  a  gratuitous  i>assenger  the  *company 
would  have  been  discharged,  but  in  their  view 
he  was  not  a  gratuitous  passenger.  One  judge 
was  for  afnrmancCj  on  the  ground  that  the  neg- 
ligence was  that  of  the  company  itself.  The 
remaining  three  judges  held  the  contract  valid 
to  the  utmost  extent  of  exonerating  the  com- 
pany, notwithstanding  the  grossest  neglect  on 
the  part  of  its  servants. 

In  that  case,  as  in  the  one  before  us,  the  con- 
tract was  general  in  its  terms,  and  did  not  spec- 
ify negligence  of  agents  as  a  risk  assumed  by 
the  passenger,  though  by  its  generality  it  in- 
cluded all  risks. 

The  next  case,  Bian^U  v.  R,  R.  Co.  29  Barb. 
602,  first  decided  in  September,  1859,  differed 
from  the  preceding  in  that  the  ticket  expressly 
stipulated  that  the  railroad  company  should 
not  be  liable  under  any  circumstances,  "wheth- 
er of  negligence  by  their  agents  or  otherwise," 
for  ill  jury  to  the  person  or  stock  of  the  passen- 
ger. The  latter  was  killed  by  the  express  train 
running  into  the  stock  train,  and  the  jury 
found  that  his  death  was  caused  by  the  gross 
negligence  of  the  agents  and  servants  of  the  de- 
fendants. The  Supreme  Court  held  that  gross 
negligence  (whether  of  servants  or  principals) 
cannot  be  excused  by  contract  in  reference  to 
the  carriage  of  passengers  for  hire,  and  that 
such  a  contract  is  against  the  policy  of  the  law, 
and  void.  In  December,  1862,  this  judgment 
was  reversed  by  the  court  of  appeals  (25  N.  Y. 
442),  four  judges  against  three;  Judge  Smith, 
who  concurred  in  the  judgment  below,  having 
in  the  meantime  changed  his  views  as  to  the 
materiality  of  the  fact  that  the  negligence  stip- 
ulated against  was  that  of  the  servants  of  the 
company,  and  not  of  the  company  itself.  The 
majority  now  held  that  the  ticket  was  a  free 
ticket,  as  it  purported  to  be,  and,  therefore,that 
the  case  was  governed  by  Welles  v.  R.  Co,; 
but  whether  so  or  not,  the  contract  was  foimd- 
ed  on  a  valid  consideration,  and  the  passenger 
was  bound  by  it  even  to  the  assumption  of  the 
risk  arising  from  the  gross  negligencs  M  the 
company's  servants.  Elaborate  opinicms  were 
367*]  read  by  Justice  Selden  in  favor,  *and 
by  Justice  Denio  against,  the  conclusion 
reached  by  the  court.  The  former  considered 
that  no  rule  of  public  policy  forbids  such  con- 
tracts, because  the  public  is  amply  protected  by 
the  right  of  everyone  to  decline  any  special  con- 
tract, on  paying  the  regular  fare  prescribed  by 
law,  that  is,  the  highest  amount  which  the  law 
allows  the  company  to  charge.  In  other  words, 
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tmless  a  man  chooses  to  pay  the  highest 
amount  which  the  company  by  its  charter  ia 
authorized  to  charge,  he  must  submit  to  their 
terms,  however  onerous.  Justice  Denio,  with 
much  force  of  argimient,  combated  this  view, 
and  insisted  upon  the  impolicy  and  immorahty 
of  contracts  stipulating  immunity  for  negli- 
gence, either  of  servants  or  principals,  when 
the  lives  and  safety  of  passengers  are  con- 
cerned.   The  late  case  of  Poucher  v.  R.  R^Co. 

49  N.  Y.  263,  is  in  all  essential  respects  a  simi- 
lar case  to  this,  and  a  similar  result  was 
reached. 

These  are  the  authorities  which  we  are  asked 
to  follow.  Cases  may  also  be  found  in  some  of 
the  other  state  courts  which,  by  dicta  or  deci- 
sion, either  fayor  or  follow,  more  or  less  close- 
ly, the  decisions  in  New  York.  A  reference  to 
the  principal  of  them  is  all  that  is  necessaiy 
here.  Ashmore  v.  Pa.  8.  T.  &  T.  Co,  4  Dutch. 
180;  Kinney  v.  Cent.  R.  R.  Co.  3  Vroom,  407; 
dale  V.  ^.  J.  8t.  Nav.  Co.  15  Conn.  539 ;  Peck  v. 
Weeks,  34  Conn.  145 ;  Lawrence  v.  2V.  7.  R.  R. 
Co.  36  Conn.  63;  Kimball  v.  Rutland  R.  Co. 
26  Vt.  247;  Mann  v.  Birchard,  40  Vt.  326; 
Adams  Exp.  Co.  v.  Ilaynes,  42  111.  89;  76.  458; 
III.  Cent.  R.  R.  Co.  v.  Adams,  42  111.  474;  EavD- 
kins  V.  Gt.  West.  R.  R.  Co.  17  Mich.  57;  18  Id. 
427 ;  Bait,  d  0.  R.  Co.  v.  Brady,  32  Md.  333;  25 
Md.  128 ;  Levering  v.  Union  Trons.  Co.  42  Mo. 
88. 

A  review  of  the  cases  decided  by  the  courts 
of  New  York  shows  that  though  they  have  car- 
ried the  power  of  the  common  carrier  to  make 
special  contracts  to  the  extent  of  enabling  him 
to  exonerate  himself  from  the  effects  of  even 
gross  negligence,  yet  that  this  effect  has  never 
been  given  to  a  contract  general  in  its  terms. 

50  that  if  we  only  felt  bound  by  those  prece- 
dents, we  could,  perhaps,  find  no  authority  for 
reversing  the  judgment  in  this  case.  But  on  a 
*question  of  general  commercial  law,  [•SGS 
the  Federal  Courts  administering  justice  in 
New  York  have  equal  and  co-ordinate  jiirisdic- 
tion  with  the  courts  of  that  state.  And  in  de- 
ciding a  case  which  involves  a  question  of  such 
importance  to  the  whole  country ;  a  question  on 
which  the  courts  of  New  York  have  expressed 
such  diverse  views,  and  have  so  recently  and 
with  such  slight  preponderancy  of  judicial  suf- 
frage, come  to  the  conclusion  that  they  have, 
we  should  not  feel  satisfied  without  being  able 
to  place  our  decision  upon  grounds  satisfactory 
to  ourselves,  and  resting  upon  what  we  consid- 
er sound  principles  of  law. 

In  passing,  however,  it  is  apposite  to  call  at- 
tention to  the  testimony  of  an  authoritatve  wit- 
ness as  to  the  operation  and  effect  of  the  recent 
decisions  referred  to.  "The  fruits  of  this  rule," 
says  Judge  Davis,  "are  already  being  gathered 
in  increasing  accidents,  through  tlie  decreasing 
care  and  vigilance  on  the  part  of  these  corpora- 
tions; and  they  will  continue  to  be  reaped  un- 
til a  just  sense  of  public  policy  shall  lead  to 
legislative  restriction  upon  the  power  to  make 
this  kind  of  contracts."  Stinson  v.  N,  7.  C  U. 
R.  Co.  32  N.  Y.  337. 

We  now  proceed  to  notice  some  cases  decided 
in  other  states,  in  which  a  different  view  of  the 
subject  is  taken. 

In  Pennsylvania,  it  is  settled  by  a  long  course 
of  decisions,  that  a  common  carrier  cannot,  by 
notice  or  special  contract,  limit  his  liability  st 
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u  to  exonerate  him  from  respongibilily  for  bis 
own  negligence  or  misfeasance,  or  that  of  his 
servants  and  agents.  Laing  v.  Voider^  8  Pa. 
479;  Cam.  d  A.  K.  Co,  v.  Baldauf,  16  Pa.  67; 
(joldty  V.  Pa.  R.  H.  Co.  30  Pa.  242 ;  Powell  v. 
Burnt,  32  Pa.  414;  Pa.  R.  R.  Co.  v.  Jlcndcrson, 
51  Pa.  315 ;  Farnham  v.  Cam.  d  A.  R.  R.  Co.  55 
Pa,  63;  Estp.  Co.  V.  Sands,  56  Pa.  140;  Empire 
Trans.  Co.  v.  Mamsutta  Oil  Co.  63  Pa.  14. 
•*Thc  doctrine  is  firmly  settled,"  says  Chief  Jus- 
tice Thompson,  in  Farnham  v.  Cam.  d  A.  R.  Co. 
55  Pa.  62,  "that  a  common  carrier  cannot  limit 
his  liability  so  as  to  cover  his  own  or  his  serv- 
ints'  negligence."  This  inability  is  affirmed, 
369*]  both  when  the  exemption  stipulated  *for 
is  general,  covering  all  risks,  and  where  it  spe- 
cifically includes  damages  arising  from  the  neg- 
ligence of  the  carrier  or  his  servants.  In  R. 
Co,  V.  Henderson,  61  Pa.  315,  a  drovers*  pass 
jitipulated  for  immunity  of  the  company  in 
case  of  injury  from  negligence  of  its  agents,  or 
otherwise.  The  court,  Judge  Read  delivering 
tht  opinion,  after  a  careful  review  of  the  Penn- 
sylvania decisions,  says:  '^This  indorsement 
relieves  the  company  from  all  liability  for  any 
cause  whatever,  for  any  loss  or  injury  to  the 
person  or  property,  however  it  may  have  been 
occasioned;  and  our  doctrine,  settled  by  the 
ibove  decisions,  made  upon  grave  deliberation, 
detlares  that  such  a  release  is  no  excuse  for 
n^igence." 

The  Ohio  caises  are  very  decided  on  this  sub- 
jeet,  and  reject  all  attempts  of  the  carrier  to 
exeose  his  own  negligence,  or  that  of  his  serv- 
ants. Jones  V.  Voorhees,  10  Ohio,  145 ;  David- 
fon  v.  Graham,  2  Ohio  St.  131 ;  Graham  v.  Da- 
vis, 4  Ohio  St.  362;  Wilson  v.  Hamilton,  4  Ohio 
St  722 ;  Welsh  v.  Pittsh.,  Ft.  W.  d  0.  R.  Co. 
10  Ohio  St.  76 ;  Cleveland  R.  Co.  v.  Curran,  19 
Ohio  St.  1;  Cincinnati,  etc.,  R.  Co.  v.  Pontius, 
1»  Ohio  St.  221 ;  Knowlton  v.  Erie  R.  Co.  19 
Ohio  St.  260.  In  Davidson  v.  Graham,  2  Ohio 
St  131,  the  court,  after  conceding  the  right  of 
the  carrier  to  moke  special  contracts  to  a  cer- 
tain extent,  says:  "He  cannot,  however,  pro- 
tect himself  from  losses  occasioned  by  his  own 
fault  He  exercises  a  public  employment,  and 
diligence  and  good  faith  in  the  discharge  of  his 
duties  are  essential  to  the  public  interests. 
.  .  .  And  public  policy  forbids  that  he 
should  be  relieved  by  special  agreement  from 
that  degree  of  diligence  and  fidelity  which  the 
law  has  exadted  in  the  discharge  of  his  duties." 
In  Welsh  v.  R.  Co.  10  Ohio  St.  76,  the  court 
ays:  **In  this  state,  at  least,  railroad  compa- 
nies are  rapidly  becoming  almost  the  exclusive 
earr|ers  both  of  passengers  and  goods.  In  con- 
sequence of  the  public  character  and  agency 
which  they  have  voluntarily  assumed,  the  most 
important  powers  and  privileges  have  been 
granted  to  them  by  the  state."  From  these 
370*]  facts,  the  court  reasons  that  it  is  •spe- 
cially impoFtant  that  railroad  companies 
should  be  held  to  the  exercise  of  due  diligence 
at  least.  And  as  to  the  distinction  taken  by 
some,  that  negligence  of  servants  may  be  stipu- 
lated for,  the  court  pertinently  says:  "This 
doctrine,  when  applied  to  a  corporation  which 
can  only  act  through  its  agents  and  servants, 
would  secure  complete  immunity  for  the  neg- 
lect of  every  duty.*'  And  in  relation  to  a  drov- 
er's paBS.  substantially  the  same  ns  that  in  the 
present  eaae,  the  same  court,  in  R.  Co.  v.  Cur- 
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ran,  19  Ohio  St.  1-13,  held :  1st.  That  the  hold- 
er was  not  a  gratuitous  passenger;  2d.  That 
the  contract  constituted  no  defense  against  the 
negligence  of  the  company's  servants,  being 
•against  the  policy  of  the  law,  and  void.  The 
court  refers  to  the  cases  of  Bisscll  v.  R.  Co.  25 
N.  Y.  442,  and  of  R.  Co.  v.  Henderson,  51  Pa. 
315,  and  expresses  its  concurrence  in  the  Penn- 
sylvania decision.  This  was  in  December 
term,  1869. 

The  Pennsylvania  and  Ohio  decisions  differ 
mainly  in  this,  that  the  former  give  to  a  special 
contract  (when  the  same  is  admissible)  the  ef- 
fect of  converting  the  common  carrier  into  a 
sp<!cial  bailee  for  hire,  whose  duties  are  gov- 
erned by  his  Contract,  and  against  whom,  if 
negligence  is  charged,  it  must  be  proved  by  the 
party  injured ;  whilst  the  latter  hold  that  the 
character  of  the  carrier  is  not  changed  by  the 
contract,  but  that  he  is  a  common  carrier  still, 
with  enlarged  exemptions  from  responsibility, 
within  which  the  burden  of  proof  is  on  him  to 
show  that  an  injury  occurs.  The  effect  of  this 
difference  is  to  sliift  the  burden  of  proof  from 
one  party  to  the  other.  It  is  unnecessary  to 
adjudicate  that  point  in  this  case,  as  the  judge 
on  the  trial  charged  the  jury,  as  requested  by 
the  defendants,  that  the  burden  of  proof  was 
on  thp  plaintiff. 

In  Maine,  whilst  it  is  held  that  a  common 
carrier  may,  by  special  contract,  be  exempted 
from  responsibility  for  loss  occasioned  by  nat- 
ural causes,  such  as  the  weather,  fire,  heat, 
frosty  etc.  {Fillebrown  v.  Grand  Trunk  R.  Co. 
S)5  Me.  462),  yet  in  a  case  where  it  was  stipu- 
lated that  a  railroad  *company  should  [♦371 
be  exonerated  from  all  damages  that  might 
happen  to  any  horses  or  oattle  that  might  be 
sent  over  the  road,  and  that  the  owners  should 
take  the  risk  of  all  such  damages,  the  court 
held  that  the  company  were  not  thereby  ex- 
cused from  the  consequences  of  their  negligence, 
and  that  the  distinction  between  negligence  and 
gross  negligence  in  such  a  case  is  not  tenable. 
"The  very  great  danger,"  says  the  court,  "to  be 
anticipated  by  permitting  them"  [common  car- 
riers] "to  enter  into  contracts  to  be  exempt 
from  losses  occasioned  by  misconduct  or  negli- 
gence, can  scarcely  be  overestimated.  It  would 
remove  the  principal  safeguard  for  the  preser- 
vation of  life  and  property  in  such  convey- 
ances."    Sagcr  v.  Portsmouth,  31  Me.  228,  238. 

To  the  same  purpoit  it  was  held  in  Massa- 
chusetts in  the  late  case  of  School  District  y. 
Boston,  etc.,  Railroad  Co.  102  Mass.  552,  556, 
where  the  defendant  set  up  a  special  contract 
that  certain  iron  castings  were  taken  at  the 
owner's  risk  of  fracture  or  injury  during  the 
course  of  transportation,  loading  and  unload- 
ing, and  the  court  say:  "The  special  contract 
here  set  up  is  not  alleged,  and  could  not  by  law 
be  permitted,  to  exempt  the  defendants  from 
liability  for  injuries  by  their  own  negligence." 

To  the  same  purport,  likewise,  are  many 
other  decisions  of  the  state  courts,  as  may  he 
seen  by  referring  to  the  cases  cited  in  the  mar- 
gin, some  of  whict  are  argued  with  great  force 
and  are  worthy  of  attentive  perusal,  but,  for 
want  of  room,  can  only  be  referred  to  here. 
R.  Co.  V.  Allen,  31  Ind.  394;  M.  8.  R.  R.  v. 
Beaton,  31  Ind.  397,  n. ;  Flinn  v.  Phila.,  WU.  d 
Bait.  R.  Co.  1  Houst.  472;  Orndorff  v.  Adams 
Exp.  Co.  3  Bush,  104 ;  Swindler  V.  Hilliard,  2 
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Rich.  (S.  C.)  286;  Beny  v.  Cooper,  28  Ga.  543 j 
Steele  v.  Townsend,  37  Ala.  247 ;  Southern  Exp, 
Co.  V.  Crook,  44  Ala.  468 ;  Whitesides  v.  Thurl- 
kiU,  12  Sm.  A,  M.  509;  Southern  Exp.  Co.  v. 
Moon,  39  Miss.  822;  N.  0.  Mut.  Ins.  Co.  v.  iR 
Co.  20  La.  Ann.  302. 

These  views  as  to  the  impolicy  of  allowing 
stipulations  against  liability  for  negligence 
372*]  and  misconduct  are  in  'accordance  with 
the  early  English  authorities.  St.  Germain, 
in  The  Doctor  and  Student  (DiaJ.  2,  c.  38), 
pointedly  says  of  the  common  carrier:  *'If  he 
would  per  case  refuse  to  carry  it  [articles  de- 
livered for  carriage]  unless  promise  were  made 
unto  him  that  he  shall  not  be  charged  for  no 
misdemeanor  that  should  be  in  him,  the  prom- 
ise were  void,  for  it  were  against  reason  and 
against  good  manners,  and  so  it  is  in  all  other 
cases  like.'' 

A  century  later  this  passage  is  quoted  by  At- 
torney General  Noy  in  his  bKX)k  of  Maxims  aa 
unquestioned  law.  Noy,  Max.  02.  And  so 
the  law  undoubtedly  stood  in  England  until 
comparatively  a  very  recent  period.  Serjeant 
Steven,  in  his  Commentaries  (Vol.  2,  p.  135), 
after  stating  that  a  common  carrier's  liability 
might,  at  common  law,  be  varied  by  contract, 
adds  that  the  law  still  held  him  responsible  for 
negligence  and  misconduct. 

The  question  arose  in  England  principally 
upon  public  notices  given  by  common  carriers 
that  they  would  not  be  responsible  for  valuable 
goods  unless  entered  and  paid  for  according  to 
value.  The  courts  held  that  this  was  a  reason- 
able condition  and,  if  brought  home  to  the 
owner,  amounted  to  a  special  contract  valid 
in  law.  But  it  was  also  held  that  it  could  not 
exonerate  the  carrier  if  a  loss  occurred  by  his 
actual  misfeasance  or  cross  negligence.  Or,  as 
Starkie  says,  "proof  of  a  direct  misfeasance  or 
gross  negligence  is,  in  effect,  an  answer  to  proof 
of  notice."  Ev.  vol.  2,  p.  205,  6th  Am.  ed.  But 
the  term  "gross  negligence"  was  so  vague  and 
uncertain  fiiat  it  came  to  represent  every  in- 
stance of  actual  negligence  of  the  carrier  or  his 
servant — or  ordinary  negligence  in  the  accus- 
tomed mode  of  speaking.  Hinton  y.  Dihhin,  2 
Ad.  &  El.  N.  S.  649 ;  WyJd  v.  Piokford,  8  Mees. 
&  W.  460.  Justice  Stoiy,  in  his  work  on  bail- 
ments (S  571),  originally  published  in  1832, 
says  that  it  is  now  held  that,  in  cases  of  such 
notices,  the  carrier  is  liable  for  losses  and  in- 
iury  occasioned  not  only  by  gross  negligence, 
out  by  ordinary  negligence ;  or,  in  other  words, 
the  carrier  is  bound  to  ordinary  diligence. 
373*]  *In  estimating  the  effect  of  these  deci- 
sions, it  must  be  remembered  that,  in  the  cases 
covered  by  the  notices  referred  to,  the  exemp- 
tion claimed  was  entire,  covering  all  cases  of 
loss,  negligence  as  well  as  others.  They  are, 
therefore,  directly  in  point. 

In  1863,  in  the  great  case  of  Peek  v.  North 
Staffordshire  R.  Co,  10  H.  L.  Caa.  473,  Mr.  Jus- 
tice Blackburn,  in  the  course  of  a  very  clear 
and  able  review  of  the  law  on  the  subject,  after 
quoting  this  passage  from  Justice  Story's 
work,  proceeds  to  say:  "In  my  opinion,  the 
weight  of  authority  was,  in  1832,  m  favor  of 
this  view  of  the  law,  but  the  cases  decided  in 
our  courts  between  1832  and  1854  established 
that  this  waa  not  the  law,  and  that  a  carrier 
might,  by  a  special  notice,  make  a  contract  lim- 
iting hia  responsibilitiy  even  in  the  cases  here 
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mentioned,  of  gross  negligence,  misconduct,  or 
fraud  on  the  part  of  his  servants;  and,  as  it 
seems  to  me,  the  reason  why  the  legislature  in- 
tervened in  the  Railway  and  Canal  Traffic  Act, 
1854,  was  because  it  thought  that  the  compa- 
nies took  advantage  of  those  decisions  (in 
Story'?  language)  *to  evade  alto^ther  the  sal- 
utary policy  of  the  common  law.' ** 

This  quotation  is  suflicient  to  show  the  state 
of  the  law  in  England  at  the  time  of  the  publi- 
cation of  Justice  Story's  work;  and  it  provea 
that,  at  that  time,  common  carriers  could  not 
stipulate  for  immunity  for  their  own  or  their 
servants'  n^ligence.  But  in  the  case  of  Carr 
V.  Lancashire  R.  Co.  7  Exch.  707,  and  other 
cases  decided  whilst  the  change  of  opinion,  al- 
luded to  by  Justice  Blackburn,  was  going  on 
(several  of  which  related  to  the  carriage  of 
horses  and  cattle)  it  was  held  that  carriers 
could  stipulate  for  exemption  from  liability  for 
even  their  own  gross  negligence.  Hence  the  act 
of  1854  was  passed,  called  the  Railway  and 
Canal  Traffic  Act,  declaring  that  railwav  and 
canal  companies  should  be  liable  for  negligence 
of  themselves  or  their  servanta,  notwithstand- 
ing any  notice  or  condition,  unless  the  court  or 
judge  trying  the  cause  should  adjudge  the  con- 
ditions just  and  reasonable.  1  Fisher,  Dig. 
1466.  Upon  this  statute  ensued  a  *long  [*374 
list  of  cases  deciding  what  conditions  were  or 
were  not  just  and  reasonable.  The  truth  is, 
that  this  statute  did  little  more  ^an  bring 
back  the  law  to  the  original  position  in  which 
it  stood  before  the  English  courts  took  their  de- 
parture from  it.  But  as  we  shall  have  occasion 
to  advert  to  this  subject  again,  we  pass  it  for 
the  present. 

It  remains  to  see  what  ha^  been  held  by  this 
court  on  the  subject  now  under  consideration. 

We  have  already  referred  to  the  leading  case 
of  Nav.  Co.  V.  Merch.  Bk.  6  How.  383.  On  the 
precise  point  now  under  consideration,  Justice 
Nelson  said :  "If  it  is  competent  at  all  for  the 
carrier  to  stipulate  for  the  gross  negligence  of 
himself  and  his  servants  or  agents,  in  the  trans- 
portation of  goods,  it  should  be  reouired  to  be 
done,  at  least,  in  terms  that  would  leave  no 
doubt  as  to  the  meaning  of  the  parties." 

As  to  carriers  of  passengers,  Mr.  Justice 
Qrier,  in  the  case  of  R.  Co.  v.  Derby,  14  How. 
486,  delivering  the  opinion  of  the  court,  said: 
"When  carriers  undertake  to  convey  persons  by 
the  powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  tnat  they  be 
held  to  the  greatest  possible  care  and  diligence. 
And  whether  the  consideration  for  such  trans- 
portation be  pecuniary  or  otherwise,  th^  per- 
sonal safety  of  the  passengers  should  not  be 
left  to  the  sport  of  chance,  or  the  negligence  of 
careless  agents.  Any  n^ligence,  in  su^  cases, 
may  well  deserve  the  epithet  of  'gross.* "  That 
was  the  case  of  a  free  passenger,  a  stockholder 
of  the  company,  taken  over  the  road  by  the 
president  to  examine  its  condition ;  and  it  was 
contended  in  argument  that,  as  to  him,  nothing 
but  "ffross  negligence"  would  make  the  com- 
pany liable.  In  the  subsequent  case  of  The 
New  World  v.  King,  16  How.  469,  474,  which 
was  also  the  case  of  a  free  passenger  carried  ov 
a  steamboat,  and  injured  by  the  explosion  of 
the  boiler,  Curtis,  Justice,  delivering  the  judg- 
ment, quoted  the  above  proposition  of  Justice 
Grier,  and  said:     "We  desire  to  be  understood 
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S75*]  to  reaffirm  that  doctrine,  as  *resting 
not  only  on  public  policy,  but  on  sound  prin- 
ciples of  law." 

In  York  Co.  v.  R.  Co.  3  Wall.  113,  18  L.  ed. 
172.  the  court,  after  conceding  that  the  respon- 
sibility imposed  on  the  carrier  of  goods  by  the 
common  law  may  be  restricted  and  qualified  by 
express  stipulation,  adds:  "When  such  stipu- 
lation is  made,  and  it  does  not  cover  losses 
from  negligence  or  misconduct,  we  can  perceive 
no  just  reason  for  refusing  its  recognition  and 
eiforcement,"  In  the  case  of  Walker  v.  Trans- 
portation Co.,  decided  at  the  same  term,  3 
Wall.  150,  18  L.  ed.  172,  it  is  true,  the  owner 
of  a  vessel  destroyed  by  fire  on  the  lakes,  was 
held  not  to  be  responsible  for  the  negligence  of 
the  officers  and  agents  having  charge  of  the 
Tessel;  but  that  was  under  the  act  of  1851, 
which  the  court  held  to  apply  to  our  great  lakes 
as  well  as  to  the  sea.  And  in  Express  Co.  v. 
Kountse,  8  Wall,  342,  363,  19  L.  ed.  457,  460, 
where  the  carriers  were  sued  for  the  loss  of  gold 
dust  delivered  to  them  on  a  bill  of  lading  ex- 
cluding liability  for  any  loss  or  damage  by  fire, 
a<^  of  God,  enemies  of  the  government,  or  dan- 
gers incidental  to  a  time  of  war,  they  were  held 
liable  for  a  robbery  by  a  predatory  band  of 
armed  men  (one  of  the  excepted  risks),  be- 
cause they  negligently  and  needlessly  took  a 
route  whi<^  was  exposed  to  such  incursions. 
The  judge,  at  the  trial,  charged  the  jury  that 
although  the  contract  was  legally  sufficient  to 
restrict  the  liability  of  the  defendants  as  com- 
mon carriers,  yet  if  they  were  guilty  of  actual 
negligence,  they  were  responsible ;  and  that  they 
were  chargeable  with  n^ligence  imless  they  ex- 
ercised the  care  and  prudence  of  a  prudent  man 
in  his  own  affairs.  This  was  held  by  this 
court  to  be  a  correct  statement  of  the  law. 

Some  of  the  above  citations  are  only  expres- 
sions of  opinion,  it  is  true ;  but  they  are  the  ex- 
pressi<»is  of  judges  whose  opinions  are  entitled 
to  much  weight;  and  the  last  cited  case  is  a 
judgment  upon  the  precise  point.  Taken  in  con- 
nection with  the  concurring  decisions  of  state 
courts  before  cited,  they  seem  to  us  decisive  of 
376*]  the  question,  and  'leave  but  little  to  be 
added  to  the  considerations  which  they  suggest. 

It  is  argued  that  a  common  carrier,  by  enter- 
ing into  a  special  contract  with  a  party  for  car- 
rymg  his  goods  or  person  on  modified  terms, 
drops  his  character  and  becomes  an  ordinary 
bailee  for  hire  and,  therefore,  may  make  any 
contract  be  pleases.  That  is,  he  may  make  any 
contract  whatever,  because  he  is  an  ordinary 
bailee;  and  he  is  an  ordinary  bailee  because  he 
has  made  the  contract. 

We  are  unable  to  see  the  soundness  of  this 
reasoning.  It  seems  to  us  more  accurate  to  say 
that  common  carriers  are  such  by  virtue  of  their 
oceupati<Hi,  not  by  virtue  of  the  responsibilities 
under  which  they  rest.  Those  responsibilities 
may  vary  in  different  countries,  and  at  differ- 
ent times,  without  changing  the  character  of  the 
employment.  Tlie  common  law  subjects  the 
eommon  carrier  to  insurance  of  the  goods  car- 
ried, except  as  against  the  act  of  God  orpub- 
Us  memies.  The  civil  law  excepts,  also,  losses 
by  means  of  any  superior  force,  and  any  inevi- 
table accident.  Yet  the  employment  is  the  same 
in  both  cases.  And  if  by  special  agreement  the 
carrier  is  exempted  from  still  other  responsibil- 
ities, it  does  not  follow  that  his  employment  is 
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changed,  but  only  that  his  responsibilities  are 
changed.  The  theory  occasionally  announced, 
that  a  special  ccmtract  as  to  the  terms  and  re- 
sponsibilities of  carriage  changes  the  nature  of 
the  employment,  is  calculated  to  mislead.  The 
responsibilities  of  a  common  carrier  may  be  re- 
duced to  those  of  an  ordinary  bailee  for  hire, 
whilst  the  nature  of  his  business  renders  him  a 
common  carrier  still.  Is  there  any  good  sense 
ill  holding  that  a  railroad  company,  whose  only 
business  is  to  carry  passengers  and  goods,  and 
which  was  created  and  established  for  that  pur- 
pose alone,  is  changed  to  a  private  carrier  for 
hire  by  a  mere  contract  with  a  customer,  where- 
by the  latter  assumes  the  risk  of  inevitable  acci- 
dents in  the  carriage  of  his  goods  ?  Suppose  the 
contract  relates  to  a  single  crate  of  glass  or 
crockerj',  whilst  at  the  spme  time  the  carrier  re- 
ceives from  the  same  person  twenty  other  par- 
cels, respecting  which  no  such  contract  is  made. 
Is  the  company  *a  public  carrier  as  to  [♦STT 
the  twenty  parcels  and  a  private  carrier  as  to 
the  one? 

On  this  point  there  are  several  authorities 
which  support  our  view,  some  of  which  are 
noted  in  the  margin.  Davidson  v.  Graham,  2 
Ohio  St.  131 ;  Orafiam  v.  Davis,  4  Ohio  St.  362 ; 
Swindler  v.  Hilliard,  2  Rich,  280  j  Baker  v. 
Brinson,  9  Rich,  201;  Steele  v.  Toivnsend,  37 
Ala.  247. 

A  common  carrier  may,  undoubtedly,  become 
a  private  carrier,  or  a  bailee  for  hire,  when,  as 
a  matter  of  accommodation  or  special  engage- 
ment he  undertakes  to  carry  something  which 
it  is  not  his  business  to  carry.  For  example,  if 
a  carrier  of  produce,  running  a  truck  boat  be- 
tween New  York  city  and  Norfolk,  should  be 
requested  to  carry  a  keg  of  specie,  or  a  load  of 
expensive  furniture,  which  he  could  justly  re- 
fuse to  take,  such  agreement  might  be  made  in 
reference  to  his  taking  and  carrying  the  same 
as'  the  parties  chose  to  make,  not  involving  any 
stipulation  contrary  to  law  or  public  policy. 
But  when  a  carrier  has  a  regularly  established 
business  for  carrying  all  or  certain  articles,  and 
especially  if  that  carrier  be  a  corporation  cre- 
ated for  the  purpose  of  the  carrying  trade,  and 
the  carriage  of  the  articles  is  embraced  within 
the  scope  of  its  chartered  powers,  it  is  a  com- 
mon carrier,  and  a  special  contract  about  its 
responsibility  does  not  devest  it  of  the  char- 
acter. 

But  it  is  contended  that  though  a  carrier  may 
not  stipulate  for  his  own  negligence,  there  is  no 
good  reason  why  he  should  not  be  permitted  to 
stipulate  for  immunity  for  the  negligence  of  his 
servants,  over  whose  actions,  in  his  absence,  he 
can  exercise  no  control.  If  we  advert  for  a  mo- 
ment to  the  fundamental  principles  on  which 
the  law  of  common  carriers  is  founded,  it  will 
be  seen  that  this  objection  is  inadmissible.  In 
regulating  the  public  establishment  of  common 
carriers,  the  great  object  of  the  law  was  to  se- 
cure the  utmost  care  and  diligence  in  the  per- 
formance^ of  their  important  duties — an  object 
essential'to  the  welfare  of  every  civilized  com- 
munity. Hence  the  common-law  rule  which 
charged  the  common  carrier  as  an  insurer.  Why 
charge  him  as  such?  Plainly  for  the  purpose  of 
raising  the  most  *stringent  motive  for  [♦STS 
the  exercise  of  carefulness  and  fidelity  in  his 
trust.  In  regard  to  passengers  the  highest  de- 
gree of  carefulness  and  diUgence  is  expressly 
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exacted.  In  the  one  case  the  securing  of  the 
piost  exact  diligence  and  fidelity  underlies  the 
law,  and  is  the  reason  for  it;  in  the  other  it  is 
directly  and  absolutely  prescribed  by  the  law. 
Jt  is  dbviouSi  therefore,  that  if  a  carrier  stipu- 
late riot  to  be  bound  to  the  exercise  of  care  and 
diligenciiej  biit  to  be  at  liberty  to  indulge  in  the 
toontraiy,  he  seeks  to  put  off  the  essential  duties 
Of  his  employment.  And  to  assert  that  he  may 
do  so  seems  almost  a  contradiction  in  terms. 

Now,  to  what  avail  does  the  law  attach  these 
essential  duties  to  the  employment  of  the  com- 
mon carrier,  if  they  may  be  waived  in  respect 
to  his  agents  and  servants,  especially  where  the 
carrier  is  an  artificial  being,  incapable  of  acting 
except  by  agents  and  servants?  It  is  careful- 
ness and  diligcnoe  in  performing  the  service 
which  the  law  demands,  not  an  abstract  care- 
fulness and  diligence  in  proprietors  and  stock- 
holders who  take  no  active  part  in  the  business. 
To  admit  such  a  distinction  in  the  law  of  com- 
mon carriers,  as  the  business  is  now  carried  on, 
would  be  subversive  of  the  very  object  of  the 
law. 

It  is  a  favorite  argument  in  the  cases  which 
favor  the  extension  of  the  carrier's  right  to 
contract  for  exemption  from  liability,  that  men 
may  be  permit^^  to  make  their  own  agree- 
ments, and  that  it  is  no  concern  of  the  public 
on  what  terms  an  individual  chooses  to  have  his 
goods  carried.  Thus,  in  Dorr  v.  Vav.  Co,  11 
N.  Y.  485,  the  court  sums  up  its  judgment 
thus :  "To  say  the  parties  have  not  a  right  to 
make  their  own  contract,  and  limit  the  precise 
extent  of  their  own  respective  risks  and  liabil- 
ities, in  a  matter  no  way  affecting  the  public 
morals,  or  conflicting  with  the  public  interests, 
would,  in  my  judgment,  be  an  unwarrantable 
restriction  upon  trade  and  commerce,  and  a 
most  palpable  invasion  of  personal  right." 

Is  it  true  that  the  public  interest  is  not  af- 
379  ♦]  fected  by  individual  •contracts  of  the 
kind  referred  to?  Is  not  the  whole  business 
commimity  affected  by  holding  such  contracts 
valid?  If  held  valid,  the  advantageous  posi- 
tion of  the  companies  exercising  the  business  of 
common  carriers  is  such  that  it  places  it  in 
their  power  to  change  the  law  of  common  car- 
riers in  effect,  by  introducing  new  rules  of 
obligation. 

Tne  carrier  and  his  customer  do  not  stand  on 
a  footing  of  equality.  The  latter  is  only  one 
individual  of  a  million.  He  cannot  afford  to 
higgle  oi*  stand  out  and  seek  redress  in  the 
courts.  His  business  will  not  admit  such  a 
course.  He  prefers,  rather,  to  accept  any  bill  of 
lading,  or  sign  any  paper  the  earner  presents ; 
often,  indeed,  without  knowing  what  the  one  or 
the  other  contains.  In  most  cases,  he  has  no 
alternative  but  to  do  this,  or  abandon  his  busi- 
ness. In  the  present  case,  for  example,  the 
freight  agent  of  the  company  testified  that 
though  they  made  forty  or  fifty  contracts  every 
week  like  that  under  consideration,  and  had 
carried  on  the  business  for  years,  no  other  ar- 
rangement than  this  was  ever  made  with  any 
drover.  And  the  reason  is  obvious  enough — if 
they  did  not  accept  this,  they  must  pay  tariff 
rates.  These  rates  were  70  cents  a  hundred 
pounds  for  carrying  from  Buffalo  to  Albany, 
and  each  homed  animal  was  rated  at  2,000 
poimds,  making  a  charge  of  $14  for  every  ani- 
mal carried,  instead  of  the  usual  charge  of  $70 
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for  a  car  load;  being  a  difference  of  three  to 
one.  Of  course  no  drover  could  afford  to  pay 
such  tariff  rates.  This  fact  is  adverted  to  for 
the  purpose  of  illustrating  how  completely  in 
the  power  of  the  railroad  companies  partly 
are,  and  how  necessary  it  is  to  stand  firmly  by 
those  principles  of  law  by  which  the  public  in- 
terests are  protected. 

If  the  customer  had  any  real  freedom  of 
choice,  if  he  had  a  reasonable  and  practicable 
alternative,  and  if  the  employment  of  the  car- 
rier were  not  a  public  one,  charging  him  wiUi 
the  duty  of  accommodating  the  public  in  the 
line  of  nis  employment;  then,  if  the  customer 
chose  to  assume  the  risk  of  negligence,  it  oould 
with  more  reason  be  said  to  l^  his  private  af- 
fair, and  no  concern  of  the  public  But  the  con- 
dition of  things  is  entirelv  different,  and  espe- 
cially so  'under  the  modified  arrange-  [♦380 
ments  which  the  carrying  trade  has  assumed* 
The  business  is  mostly  concentrated  in  a  few 
powerful  corporations,  whose  position  in  the 
body  politic  enables  them  to  control  it.  They 
do,  in  fact,  control  it,  and  impose  such  condi- 
tions upon  travel  and  transportation  as  they 
see  fit,  which  the  public  is  compelled  to  accept.. 
These  circumstances  furnish  an  additional  ar-^ 
gument,  if  any  were  needed,  to  show  that  the- 
conditions  imposed  by  common  carriers  ought 
not  to  be  adverse  (to  say  the  least)  to  the  die- 
tates  of  public  policy  and  morality.  The  status, 
and  relative  positicm  of  the  parties  render  any- 
such  conditions  void.  Contracts  of  common  car- 
riers, like  those  of  persons  occupying  a  fiduciary- 
character,  giving  them  a  position  in  which  they 
can  take  undue  advantage  of  the  persons  withi 
whom  they  contract,  must  rest  upon  their  fair- 
ness and  reasonableness.  It  was  for  the  reason 
that  the  limitations  of  liability  first  introduced 
by  common  carriers  into  their  notices  and  bill* 
of  lading  were  just  and  reasonable,  that  the 
courts  sustained  them.  It  was  just  and  reason- 
able that  they  should  not  be  responsible  for 
losses  happening  by  sheer  accident,  or  dangers 
of  navigation  that  no  human  skill  or  vigilance 
could  guard  against;  it  was  just  and  reason- 
able that  they  should  not  be  chargeable  for 
money  or  other  valuable  articles  liable  to  be 
stolen  or  damaged,  unless  apprised  of  their 
character  or  value;  it  was  just  and  reasonable 
that  they  should  not  be  responsible  for  articles 
liable  to  rapid  decay,  or  for  live  animals  liable 
to  get  unrudy  from  fright  and  to  injure  them- 
selves in  that  state,  when  such  articles  or  live 
animals  became  injured  without  their  fault  or 
negligence.  And  when  any  of  these  just  and 
reasonable  excuses  were  incorporated  into  no- 
tices or  special  contracts  assented  to  by  their 
customers,  the  law  might  well  give  effect  to 
them  without  the  violation  of  any  important 
principle,  although  modifying  the  strict  rules 
of  responsibility  imposed  by  the  common  law. 
The  improved  state  of  society  and  the  better 
administration  of  the  laws,  had  diminished  the 
opportunities  of  collusion  and  bad  faith  on  the 
part  of  the  carrier,  and  rendered  less  impera- 
tive the  application  of  the  iron  rule,  that  he 
must  be  responsible  at  'all  events.  [*381 
Hence,  the  exemptions  referred  to  were  deemed 
reasonable  and  proper  to  be  allowed.  But  the- 
proposition  to  allow  a  public  carrier  to  abandon^ 
altogether  his  obligations  to  the  public,  and  to> 
stipulate  for  exemptions  that  are  unreasonable. 
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tad  improper,  amounting  to  an  abdication  of 
the  essential  duties  of  his  employment,  would 
never  have  been  entertained  by  the  sages  of 
the  law. 

Henoe,  as  before  remarked,  we  regard  the 
English  statute  called  the  Railway  and  Canal 
Tr&c  Act,  passed  in  1854,  which  declared  void 
til  notices  and  conditions  made  by  common 
carriers  except  such  as  the  judge,  at  the  trial,  or 
the  courts,  should  hold  just  and  reasonable,  as 
substantially  a  return  to  the  rules  of  the  com- 
mon law.  It  would  have  been  more  strictly  so, 
perhaps,  had  the  reasimableness  of  the  contract 
been  referred  to  the  law  instead  of  the  individ- 
ual judges.  The  decisions  made  for  more  than 
balf  a  century  before  the  courts  commenced  the 
abnormal  course  which  led  to  the  necessity  of 
that  statute,  ^ving  effect  to  certain  classes  of 
exemptions  stipulated  for  by  the  carrier,  may 
be  regarded  as  authorities  on  the  question  as  to 
what  exemptions  axe  just  and  reasonable.  So 
the  decisions  of  our  own  courts  are  entitled  to 
like  effect  when  not  made  under  the  fallacious 
notion  that  every  special  contract  imposed  by 
the  common  carrier  on  his  customers  must  be 
carried  into  effect,  for  the  simple  reason  that  it 
was  entered  into,  without  regard  to  the  charac- 
ter of  the  contract  and  the  relative  situation  of 
the  parties. 

Conceding,  therefore,  that  special  contracts, 
made  by  common  carriers  with  their  customers-, 
limiting  their  liability,  are  good  and  valid  so 
far  as  they  are  just  and  reasonable;  to  the  ex- 
tent, for  example,  of  excusing  them  for  all 
losses  happening  by  accident,  without  any  neg- 
ligence or  fraud  on  their  part;  when  they  ask 
to  go  still  further  and  to  be  excused  for  negli- 
gence, an  excuse  so  repugnant  to  the  law  of 
their  foundation  and  to  Uie  public  good,  they 
have  no  lonjrer  any  plea  of  justice  or  reason  to 
support  su^  a  stipulation,  but  the  contrary. 
And  then,  the  ineauality  of  the  parties,  the 
eompulsicm  under  which  the  customer  is  placed, 
382*]  and  the  'obligations  of  the  carrier  to 
the  pv&lic,  operate  with  full  force  to  devest  the 
transaction  of  validity. 

Chi  this  subject,  the  remarks  of  Chief  Justice 
Redfield,  in  his  recent  collection  of  American 
Railway  Cases,  seem  to  us  eminently  just.  ''It 
being  clearly  established,  then,''  says  he,  "that 
common  carriers  have  public  duties  which  they 
are  bound  to  discharge  with  impartiality,  we 
must  conclude  that  they  cannot,  either  by  no- 
tices (Mr  special  contracts,  release  themselves 
from  the  performance  of  these  public  duties, 
even  by  the  consent  of  those  who  employ  them ; 
for  all  extortion  is  done  by  the  apparent  con- 
sent of  the  victim.  A  public  officer  or  servant, 
who  has  a  monopoly  in  his  department,  has  no 
JQst  right  to  impose  onerous  and  unreasonable 
conditions  upon  those  who  are  compelled  to  em- 
ploy him."  And  his  conclusion  is,  that  not- 
withstanding some  exceptional  decisions,  the 
law  of  to-day  stands  substantially  as  follows: 
"1.  That  the  exemption  claimed  by  carriers 
miist  be  reasonable  and  just,  otherwise  it  will 
be  regarded  as  extorted  from  the  owners  of  the 
goods  by  duress  ol  circumstances  and,  there- 
fore, n<^  binding.  2.  That  every  attempt  of 
carriers,  by  general  notices  or  special  contract, 
to  excuse  themselves  from  responsibility  for 
losses  or  damages  resulting  in  any  degree  from 
their  own  want  of  care  and  faithfulness,  ia 
17  Waix. 


against  that  gcJ6d  faith  which  the  law  requires 
as  the  basis  of  all  contracts  or  employments 
and,  therefore,  based  upon  principles  and  a 
policy  which  the  law  will  not  uphold." 

The.  defendants  endeavor  to  make  a  distinc- 
tion betweeen  gross  and  ordinary  negligence, 
and  insist  that  the  judge  ought  to  have  charged 
that  the  contract  was  at  least  effective  for  ex- 
cusing the  latt.er. 

We  have  already  adverted  to  the  tendency  of 
judicial  opinion  adverse  to  the  distinction  be- 
tween gros^  and  ordinary  n^ligence.  Strictly 
speaking,  these  expressions  are  indicative  rath- 
er of  the  degree  of  care  and  diligence  which  is 
due  from  a  party  and  whioh  he  fails  to  per- 
form, than  of  the  amount  of  inattention,  care- 
lessness or  stupidity  whioh  he  exhibits.  If  very 
little  care  is  due  from  him,  and  he  fails  to  be- 
stow that  little  it  is  called  gross  negligence.  If 
very  great  *care  is  ("ue,  and  he  fails  to  [*383 
come  up  to  the  mark  required,  it  is  called  slight 
negligence.  And  if  ordinary  care  is  due,  such 
as  a  prudent  man  would  exercise  in  his  own  af- 
fairs, failure  to  bestow  that  amount  of  care  is 
called  ordinary  negligence.  In  each  case,  the 
negligence,  whatever  epithet  we  give  it,  is  fail- 
ure to  bestow  the  care  and  skill  which  the  situ- 
ation demands,  and  hence  it  is  more  strictly  ac- 
curate, perhaps,  to  call  it  simply  "negligence." 
And  this  seems  to  be  the  tendency  of  modem 
authorities.  1  Sm.  L.  Cas.,  453,  7th  Am.  ed.; 
Story,  Bail.,  }  671;  Wyld  v.  Pickfard,  8  Mees. 
&  W.  460;  Hinton  v.  Dibbin,  2  Q.  B.  661;  Wil- 
son V.  Brett,  11  Mees..&  W.  115;  Beat  v.  So. 
Dev,  R.  Co,  3  Hurlst.  &  Colt.  337 ;  Grill  v.  Iron 
Screw  Coll.  Co.  IjSlw  Rep.  1  C.  P.  600;  Philadel- 
phia &  R.  Ry.  Co.  V.  Derby y  14  How.  486 ;  The 
New  World  v.  King,  16  How.  474.  If  they 
mean  more  tlian  this,  and  seek  to  abolish  the 
distinction  of  degrees  of  care,  skill,  and  dili- 
gence required  in  the  performance  of  various 
duties  and  the  fulfilment  of  various  contracts, 
we  think  they  go  too  far;  since  the  requirement 
of  different  degrees  of  care  in  different  situa- 
tions, is  too  firmly  settled  and  fixed  in  the  law 
to  be  ignored  or  changed.  The  compilers  of  the 
French  Civil  Code  undertook  to  abolish  these 
distinctions,  by  enacting  that  "Every  act  what- 
ever, of  man,  that  causes  damage  to  another, 
obliges  him  by  whose  fault  it  happened  to  re- 
pair it."  Art.  1382.  Toullier,  in  his  com- 
mentary on  the  Code,  regards  this  as  a  happy 
thought,  and  a  return  to  the  law  of  nature. 
Vol.  6,  p.  243.  But  such  an  iron  rule  is  too  re- 
gardless of  the  foundation  principles  of  human 
duty,  and  must  often  operate  witn  great  sever- 
ity and  injustice. 

In  the  case  before  us,  the  law,  in  the  absence 
of  special  contract,  fixes  the  degree  of  care  and 
diligence  due  from  the  railroad  company  to 
the  persons  carried  on  its  trains.  A  failure  to 
exercise  such  care  and  diligence  is  negligence. 
It  needs  no  epithet  properly  and  legally  to  de- 
scribe it.  If  it  is  against  the  policy  of  the  law 
to  allow  stipulations  which  will  relieve  the 
company  from  the  exorcise  of  that  care  and  dil- 
igence, or  which,  in  other  words,  will  excuse 
them  for  negligence  *in  the  performance  [♦384 
of  that  duty,  then  the  company  remains  liable 
for  such  negligence.  The  questimi  whether  the 
company  was  guilty  of  negligence  in  this  case, 
which  caused  the  injury  sustained  by  the 
plaintiff,  was  fairly  left  to  the  jury.     It  wut 
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unnecessary  to  tell  them  whether,  in  the  lan- 
guage of  law  writers,  such  negligence  would 
be  called  gross  or  ordinary. 

The  conclusions  to  which  we  have  come  are: 

First.  That  a  common  carrier  cannot  law- 
fully stipulate  for  exemption  from  responsibil- 
ity when  such  exemption  is  not  just  and  reason- 
able in  the  eye  of  the  law. 

Secondly:  That  it  is  not  just  and  reasonable 
in  the  eye  of  the  law  for  a  common  carrier  to 
stipulate  for  exemption  from  responsibility  for 
the  negligence  of  himself  or  his  servants. 

Thirdly.  That  these  rules  apply  both  to  car- 
riers of  goods  and  carriers  of  passengers  for 
hire,  and  with  a  special  force  to  the  latter. 

Fourthly.  That  a  drover  traveling  on  a  pass, 
such  as  was  given  in  this  case,  for  the  purpose 
of  taking  care  of  his  stock  on  the  tram,  is  a 
passenger  for  hire. 

These  conclusions  decide  the  present  case, 
and  require  a  judgment  of  affirmance.  We 
purposely  abstain  from  expressing  any  opinion 
aa  to  what  would  have  beai  the  result  of  our 
judgment  had  we  considered  the  plaintiff  a 
free  passenger  instead  of  a  passenger  for  hire. 

Judgment  affirtaed. 


WILLIAM  H.  MOORE,  William  C.  Mitchell 

et  al.,  Appta.y 

V, 

GERTRUDE   E.   HUNTINGTON,   Admrx.   of 
Nathan  Webb,  Deceased,  et  al, 

(See  8.  a  17  Wall.  417-424.) 

Suit  by  administrator  of  partner — cro88-hill — 

master'a  report, 

1.  Ad  administrator  of  a  partner  may  bring  a 
suit  in  chancery  to  settle  the  partnership  affairs, 
without  making  the  heir  at  law  of  the  deceased 
partner  a  party. 

2.  A  cross-bill  which  was  answered,  should  be 
disposed  of  on  the  final  decree. 

3.  Where  the  basis  of  the  account,  as  reported 
by  the  master,  was  entirely  erroneous  in  assuming 
the  interest  of  a  partner  at  one  third  Instead  of 
one  eighth  in  the  partnership,  and  his  report   is  of 


a  loose  and  unsatisfactory  character,  and  Is  utter- 
ly insufficient  as  a  foundation  for  any  decree,  it 
will  be  set  aside  and  the  decree  made  on  it  reversed. 

[No.  32.] 
Argued  Apr,  16,  1873,    Decided  Oct,  20,  181S. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 
The  case  is  stated  by  the  court. 
Messrs,  John  S.   Watts,  John  W.  Noble, 
W.  M.  Evarts,  Thos,  Swing,  Jr.,  and  J,  A. 
Hunter,  for  appellants. 

Messrs.  W.  W.  Maofarland  and  B,  B. 
Elkxns,  for  appellee. 

Mr.  Justice  lliller  delivered  the  opinion  of 
the  court: 

The  appellee  in  this  case  was  the  widow  of 
Nathan  Webb  and  administratrix  of  his  estate, 
and  she  brings  this  suit  in  chancery  against 
William  H.  Moore  and  William  C.  Mitchell,  as 
surviving  partners  of  a  firm  of  which  her  hus- 
band was  a  member  at  the  time  of  his  death. 
The  object  of  the  bill  is  to  obtain  a  settlement 
of  the  partnership  transactions,  and  she  allies 
that  a  large  sum  is  due  her  on  such  settlement 

It  admits  of  no  doubt  that  Moore  and  Mitch- 
ell, who  had  been  doing  business  at  Fort  Union 
in  New  Mexico  as  post  sutlers  and  general  mer- 
chants, prior  to  1859,  in  that  year  took  into 
their  partnership  the  decedent,  Webb,  who  had 
previously  been  one  of  their  clerks;  and  that 
m  the  year  1863  they  started  a  business  in 
Southern  New  Mexico  and  El  Paso,  Tex.,  which 
was  placed  under  the  special  charge  of  Webb. 

It  IS  also  agreed  that,  in  regard  to  this  latter 
business,  Moore,  Mitchell,  and  Webb  were  equal 
partners,  the  interest  of  Webb  being  one  third. 

In  reference  to  the  business  at  Fort  Union, 
the  plaintiff  alleges  in  her  bill  that  her  hus- 
band, on  joining  the  partnership,  put  into  its 
capital  stock  $16,000,  and  was  taken  in  as  an 
equal  partner,  and  that  written  articles  of 
agreement  to  that  effect  were  sigpied  by  the 
parties.    The  defendants,  Moore  and  Mitchell, 


NOTB. — Partnership;  rights  and  powers  of  sur^ 
viving  partners. 

Surviving  partner  takes  firm  property  as  trustee 
for  the  creditors  of  firm  and  representatives  of  the 
deceased  partner.  Em  parte  Uuffln.  6  Yes.  126: 
Young  V.  Keighley,  15  Ves.  557 ;  Ogden  v.  Astor,  4 
Sand.  311 ;  Murray  v.  Murray,  5  Johns.  Ch.  60 ; 
Case  V.  Abeel,  1  Paige,  293 ;  Marlett  v.  Jackman, 
3  Allen,  287. 

He  may  free  real  estate  of  firm  from  encum- 
brances and  carry  out  firm  contracts  as  to  same 
and  control  it  till  firm  affairs  are  settled.  Shearer 
V.  Shearer,  98  Mass.  107 ;  Cobble  v.  Tomlinson,  50 
Md.  550. 

He  cannot  purchase  the  partnership  property. 
Nelson  v.  Uayner,  66  111.  48*7;  Renfrow  v.  Pearce, 
68  111.  125. 

Surviving  partners  have  exclusive  right  to  man- 
agement, control  and  possession  of  property  and 
business  of  firm  for  the  purpose  of  closing  it  up  as 
soon  as  they  can  without  sacrifice.  Gleason  v. 
White,  34  Cal.  258 :  Loeschigk  v.  Addison.  19  Abb. 
Pr.  169 ;  Evans  v.  Evans,  9  Paige,  178 ;  Gannett  v. 
Cunningham,  34  Me.  56:  Crawsbay  v.  Collins,  15 
Ves.  226 ;  Peters  v.  Davis,  7  Mass.  256 ;  Miller  v. 
Jones,  39  III.  54 ;  Andrews  v.  Brown,  21  Ala.  437. 

If  profits  are  made,  by  continuing  the  business 
to  wind  it  up,  he  must  account  for  them.  Wash- 
burn V.  Goodman,  17  Pick.  519 ;  Waring  v.  Cram, 
1  Pars.  Sel.  Eq.  Ca.  522. 

If  articles  of  copartnership  provide  for  duties  of 
survivor,  they  will  control  him.  Suydam  v.  Owen, 
14  Gray.  195. 

Surviving  partner  may  malce  valid  assignment 
of  partnership  effects,  for  the  benefit  of  creditors. 
White  V.  Union  Ina  Co.  1  Nott.  k  McC.  556,  9 
Am.  Dec  726. 
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All  property  and  responsibilities  of  partnership 
devolve  on  surviving  partner,  and  in  a  suit  in  rela- 
tion thereto  personal  representative  of  deceased 
partner  need  not  be  made  a  party.  Jones  v.  Hard- 
esty,  10  Gill.  &  J.  404,  32  Am.  Dec.  180. 

Surviving  partner  must  account  to  representa- 
tives of  deceased  partner  for  his  share  of  partner- 
ship funds.  Dyer  v.  Clark,  5  Met.  562,  39  Am. 
Dec.  697. 

Surviving  partner  is  not  entitled  without  special 
agreement  to  payment  for  services  in  closing  op 
or  continuing  the  business.  Ames  v.  Downlxig,  1 
Bradf.  321 :  Patten  v.  Calhoun,  4  Gratt  138 ;  Bur- 
den V.  Burden,  1  Ves.  &  B.  170 ;  Piper  v.  Smith,  1 
Head,  94  ,*  Coursen  v.  Uamlin,  2  Duer,  513 :  Stock- 
en  V.  Dawson,  6  Beav.  371 ;  Beatty  v.  Wray,  19 
Pa.  516 ;  Brown  v.  McKarland.  41  Pa.  129 ;  Contra, 
Hutchinson  v.  Onderdonk,  2  Halst.  Ch.  300;  Hite 
V.  Hite,  1  B.  Mon.  179  :  Griggs  v.  Clark,  23  Oil.  430. 

In  some  instances  where  there  were  extraordina- 
ry services  or  expenses,  the  courts  have  made  ao 
allowance  for  them.  Schenkl  v.  Dana,  118  Mass. 
236 ;  Newell  v.  Humphrey,  37  Vt.  265. 

Surviving  partner  appointed  receiver  at  his  own 
instance  is  not  entitled  to  compensation  as  receiv- 
er. Barry  v.  Jones,  11  Heisk.  206,  27  Am.  Dec. 
742. 

Action  will  lie  against  representatives  of  de- 
ceased partner  for  firm  debt  after  recovery  of 
Judgment  against  survivor  and  return  of  execution 
unsatisfied  notwithstanding  survivor  has  propertjr 
not  discovered  by  sheriff.  Pope  v.  Cole,  o5  N.  i. 
124.  14  Am.  Rep.  198. 

Sole  survivor  of  firm  may  transfer  note  payaUe 
to  late  firm.  Johnson  v.  Berlizheimer,  84  111.  54, 
25  Am.  Rep.  427. 

As  to  the  position  of  survivina  partners  inpari- 
nership  real  estate — see  note,  28  L.  R.  A.  129. 
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who  are  required  to  answer  under  oath,  do  so; 
and  while  admitting  the  partnership,  deny  that 
Webb  put  in  any  capital,  and  aver  that  he  was 
taken  in  for  his  business  quality.  They  deny 
that  any  articles  of  agreement  were  made  or 
signed  in  writing,  and  they  deny  that  his  in- 
terest was  one  thirds  and  allege  that  it  was  to 
be  one  eighth 

419*]  *As  the  transactions  of  the  Fort 
Union  branch  of  the  concern  were  much  the 
largest,  and  as  nearly  all  the  profits  claimed  by 
complainant  were  made  here^  the  difference  is 
important. 

Besides  the  bill  and  answers^  there  is  some 
testimony  supposed  to  bear  on  this  point,  ajid 
the  master,  on  a  reference,  held  that  the  interest 
of  Webb  was  one  third,  and  this  part  of  his  re- 
lurt  was  confirmed  both  in  thje  district  and  su- 
preme court  of  New  Mexico,  and  is  the  founda- 
tion of  the  present  decree. 

W^e  are  of  opinion  that  this  ruling  was  erron- 
eous. No  witness  ever  saw  any  articles  of 
agreement.  It  is  not  contended  now  that  any 
such  were  proved  to  have  had  an  existence.  No 
witness  was  ever  present  at  any  conversation 
between  the  partners  on  that  subject.  One  wit- 
ness, €L  brother-in-law  of  Webb,  states  that  he 
heard  Webb  say  he  was  an  equal  partner  in  the 
business,  which  statement  was  made  while 
Moore  was  in  the  room  where  it  was  said,  but 
he  cannot  say  that  Moore  heard  it,  or  that  it 
was  said  in  his  immediate  presence.  Other 
declarati<ms  of  the  decedent  are  proved  to  the 
same  effect,  but  they  are  not  competent  evi- 
dence. The  statements  of  Moore  and  Mitchell 
are  explicit  responses  to  allegations  which  they 
are  called  on  to  answer,  and  they  are  unshakai 
by  anything  in  the  record.  It  must  be  held 
422*]  that  'the  interest  of  Webb  in  the  Fort 
Union  branch  of  the  business  was  only  one 
eighth. 

This  necessarily  reverses  the  decree,  but  oth- 
er points  demand  attention. 

It  is  asserted  th&t  the  suit  cannot  proceed  be- 
cause the  mother  of  decedent  is  not  made  a  par- 
ty, as  she  is  one  of  his  heirs  at  law.  But  this  is 
not  a  suit  for  distribution,  and  although  the 
complainant  does  essert  herself  to  be  sole  heir, 
her  suit  may,  nevertheless,  be  sustained  as  ad- 
ministratrix, in  which  right  she  also  complains. 
A  decree  rendered  in  her  favor  in  that  capacity 
would  not  interfere  with  the  rights  of  others 
who  might  claim  of  her  a  distribution  after  she 
received  the  money.  That  objection  is  not, 
therefore,  tenable. 

A  cross-bill  was  filed  by  defendants  against 
complainants,  wiiich  was  answered.  No  notice 
was  taken  of  it  in  the  final  decree,  which  should 
have  been  done,  though  the  court  undoubtedly 
supposed  it  was  disposing  of  the  whole  case. 
On  the  return  of  the  case  this  may  be  corrected, 
and  if  on  the  next  hearing  the  plaintiffs  in  the 
cross-bill  are  entitled  to  any  relief,  the  plead- 
ings are  a  sufficient  foimdation  for  a  decree  in 
their  favor. 

As  we  have  already  said,  there  was  a  refer- 
ence to  a  master  who  presented  two  schedules 
or  separate  statements  of  the  two  branches  of 
the  business.  The  Texan  and  Southern  New 
Mexico  venture,  he  styles  the  firm  of  N.  Webb 
k  Co.,  and  the  original  partnership  W.  H. 
Moore  &  Co.  To  this  there  seems  to  be  no  ob- 
jeetion.  Numerous  exceptions  were  taken  to 
17  Waix. 


his  report,  which  were  overruled,  and  a  decree 
for  $97,696.19  was  rendered  in  favor  of  com- 
plainant. Tliis  sum  was  reduced  on  appeal  to 
the  supreme  court  of  the  territory  by  the  sum 
of  $24,676.44,  and  a  final  decree  rendered  there 
for  the  remainder.  But  on  what  ground  this 
deduction  was  made,  or  to  what  exception  it 
is  referable  does  not  appear. 

The  decree  was  rendered  in  the  supreme 
court  jointly  against  the  defendants  and  their 
sureties  in  the  appeal  bond,  and  it  is  alleged 
for  error  that  no  such  judgment  could  be  ren- 
dered against  the  latter.  But  there  is  no  error 
in  this.  It  is  a  very  common  and  useful  thing 
to  provide  by  statute  *that  sureties  in  [*423 
appeal  and  writ  of  error  bonds  shall  be  liable 
to  such  judgment  in  the  appellate  court  as  may 
be  rendered  against  their  principals.  This  is 
founded  on  the  proposition  that  such  sureties, 
by  the  act  of  signing  the  bond,  become  volun- 
tary parties  to  the  suit  and  subject  themselves 
thereby  to  the  decree  of  the  court. 

Other  exceptions  to  the  report  of  the  master 
of  considerable  value  in  amounts,  seem  to  us 
to  be  well  taken. 

1.  In  the  schedule  which  refers  to  the  busi- 
ness of  N.  Webb  &  Co.,  the  assets  are  charged 
to  defendants  at  $78,879.16  for  goods,  wares 
and  merchandise,  and  $76,103.03  for  debts  due 
and  owing  to  the  firm. 

Immediately  after  this  the  defendants  are 
charged  in  items  Nos.  3,  4  and  6  with  cash  re- 
ceived by  William  H.  Moore  of  $10,268.75,  $8,- 
166.70,  and  $2,000. 

It  seems  to  us  that  these  items  are  for  money 
received  on  account  of  assets  already  charged, 
or  for  debts  collected  already  charged,  and  are, 
therefore,  twice  charged  against  defendants. 

2.  So  in  the  schedule  of  W.  H.  Moore  &  Co., 
the  goods  on  hand  at  Fort  Union  July  2,  1866, 
are  charged  to  defendants  at  $182,666.71  and 
debts  due  to  the  firm  at  $322,968.77. 

Looking  to  the  exhibit  in  the  answer  of 
Moore,  on  which  this  estimate  is  based,  it  is 
quite  clear  that  in  this  latter  sum,  the  item  of 
$101,330.95,  due  by  Moore,  Adams  &  Co.,  is  for 
all  or  a  part  of  the  goods  charged  in  the  first 
item  of  $182,000,  purchased  at  the  time  that 
inventory  was  taken,  and  counted  afterwards 
as  part  of  the  assets  of  the  old  firm.  It  is  thus 
charged  twice  against  defendants. 

3.  The  defendants  are  credited  in  the  sched- 
ule of  N.  Webb  &  Co.  with  fifty  per  cent  of  the 
debts  due  the  firm,  after  deducting  what  Webb 
and  his  wife  owed  that  firm,  and  in  the  other 
schedule  they  are  credited  with  $100,000,  both 
for  bad  debts.  This  may  or  may  not  do  justice, 
and  it  may  possibly  be  the  only  approximate 
mode  of  doing  it.  But  it  goes  upon  the  ground 
of  charging  the  defendants  with  everything  at 
the  date  of  decedent's  death  at  its  value  at  that 
time.  Such  is  not  the  true  rule.  It  was  a  legal 
right  'of  defendants,  as  surviving  part-  [^424 
ners,  to  close  out  the  concern,  collect  and  dis- 
pose of  its  choses  in  action  and  its  property, 
pay  what  it  owed,  and  then  pay  over  to  the 
plaintiff  her  just  share  of  what  was  left.  They 
were  not  bound  to  become  purchasers  of  the 
decedent's  interest  at  a  valuation.  But  they 
were  bound  to  use  reasonable  diligence  and  care 
in  closing  out  the  business,  and  m  taking  care 
of  the  decedent's  interest.  If  thev  used  such 
care  and  diligence  they  are  only  liable  for  what 
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was  realized  in  their  hands  when  it  was  done. 
If  they  did  not  they  are  liahle  for  what  might 
have  heen  realized  dv  the  use  of  such  care  and 
diligence.  In  this  latter  view  it  is  not  now 
possible  to  say  with  accuracy  what  the  state  of 
the  account  should  be,  and  it  is  the  duty  oi  the 
master  to  ascertain  this  and  make  proper  re- 
port on  this  point  as  well  as  others. 

4.  Again,  while  the  defendants  are  charged 
with  the  value  of  certain  real  estate  of  the 
partnership,  the  title  of  it,  which  is  in  the 
plaintiff,  is  left  there  by  the  decree. 

In  short,  the  basis  of  the  account  being  en- 
tirely erroneous  in  assuming  the  interest  of 
Webb  at  one  third  instead  of  one  eighth  in  the 
partnership  of  W.  H.  Moore  &  Co.,  and  con- 
sidering the  loose  and  unsatisfactory  character 
of  the  whole  report,  among  which  are  doubtless 
other  errors  than  those  above  mentioned,  it  is 
utterly  insufficient  as  a  foundation  for  any  de- 
cree. Nor  can  we  here  undertake,  with  no 
other  report,  to  render  one  with  which  we 
would  be  satisfied. 

It  is,  therefore,  ordered  and  decreed  that  the 
decree  of  the  supreme  and  district  courts  be  re- 
versed; that  the  case  be  remanded  with  direc- 
tions to  set  aside  the  entire  report  of  the 
master;  that  a  new  master  be  appointed,  with 
directions  to  adjust  ths  accounts  on  the  basis 
of  an  interest  of  one  eighth  in  Webb  in  the 
Fort  Union  branch  of  the  business,  and  one 
third  in  the  other,  and  that  such  adjustment 
be  made  in  conformity  with  this  opinion,  so  far 
as  it  can  serve  for  a  guide,  and  that  the  final 
decree  to  be  rendered  in  the  case  shall  be  a  full 
settleipnent  of  all  the  matter^  litigated  in  the 
bill,  cross-bill,  and  answers. 

WILLIAM  STITT,  Plff,  in  Err., 

V. 

ALFRED  HUIDEKOPER  et  al 

Amendment  to  transcript  allowed. 

Although  a  motion  for  a  certiorari  la  denied, 
this  court  will,  upon  the  certificate  of  the  clerk  of 
the  court  below,  allow  an  amendment  to  be  made 
in  the  transcript  by  the  entry  of  the  Judgment 
made  In  the  court  below,  it  appearing  that  the 
judgment  was  duly  entered  before  the  granting  of 
the  writ  of  error,  and  that  the  entry  thereof  was 
Inadvertently  omitted  by  the  clerk. 

[No.  47.] 

Motion  made  Oct.  27,  J87S.    Decided  Oct.  28, 

187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

Motion  for  writ  of  certiorari,  etc. 
The  motion  for  a  writ  of  certiorari  in  this 
cause  was  made  Oct.  27,  1873,  by  Mr.  O.  W. 
Guthrie,  and  opposed  by  Mr.  W.  D.  Dmvidge. 


The  next  day  the  court  denied  the  motion ; 
whereupon  Mr.  Guthrie  filed  and  read  a  certifi- 
cate from  the  derk  of  the  lower  court  to  the  ef- 
fect that  in  the  record  and  proceedings  of  that 
court  in* this  cause,  inter  aZia,  may  be  found  the 
following  dodcet  entry:  "May  18th,  1871,  judg- 
ment on  the  verdict;"  and  that  if  the  said  entry- 
does  not  so  appear  in  the  record  transmitted  to 
the  Supreme  Court,  it  was  inadvertently  omit- 
ted by  the  clerk,  and  that  the  judgment  was  so 
enteiHsd  in  his  own  proper  handwriting  before 
the  granting  of  the  writ  of  error. 

Mr.  Gnthrie  then  moved  the  court  for  leave 
to  amend  the  record  filed  in  said  case,  by  the 
entry  of  thei  judgment  in  the  following  words, 
viz.:  **May  18th,  1871.  Judgment  on  the  ver- 
dict.'' 

This  motion  was. opposed  by  Mr.  Davidse* 
For  full  statement  of  the  case  see  the  report 
of  the  decision  on  the  merits,  next  case. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

The  motion  for  certiorari  is  denied.  But  the 
court,  in  view  of  tlie  circumstances  and  on  the 
authority  of  the  case  Woodtcard  v.  Brown,  13 
Pet.  1,  allow  an  amendment  to  be  made  ,in  the 
transcript,  by  the  entry  of  the  judgment  in  the 
following  words:  "May  18,  1871,  judgment  on 
the  verdict;"  it  appearing  by  the  certificate  of 
the  clerk  of  the  circuit  court  that  the  judgment 
was  so  entered  on  that  day  and  before  the  grant- 
ing of  the  writ  of  error,  and  that  the  words 
aforesaid  were  inadvertently  .omitted  by  the 
clerk  of  the  circuit  court  in  preparing  the 
transcript. 

WILLIAM  STITT,  Plff.  in  Err^ 

ALFRED  HUIDEKOPER  ei  ak 
(See  S.  C.  17  Wall.  384-898.) 
Rule  of  evidence — offer  to  sell,  when  may  he 
iMihdraicn — forfeiture — written    agreement, 
when  explainable  by  parol — instructions  to 
jury. 

tl;  It  is  a  rule  of  evidence  that,  ordinarily,  m, 
witness  who  testifies  to  an  affirmative  is  entftled 
to  credit  in  preference  to  one  who  testifies  to  a  neg^ 
ative,  because  the  latter  may  have  forgotten  what 
actually  occurred,  while  it  is  impossible  to  remem> 
her  what  never  existed. 

2.  An  offer  to  sell. at  a  fixed  price,  whether  ac- 
companied with  an  agencv  to  sell  to  others  or  not, 
may  be  revoked  at  any  time  prior  to  the  accept* 
ance  of  the  offer,  unless  there  IS  an  express  agree- 
ment on  good  consideration  to  accept  within  a  lim- 
ited time,  or  when  other  acts  are  done  which  the 
person  making  the  offer  consents  to  be  bound  by. 

3.  An  offer  to  take  |40,000  in  cash  is  not  ac- 
cepted, so  as  to  bind  the  parties  by  a  contract 
which  leaves  the  buyer  at  liberty  to  withdraw  by 

tHeadnotes  by  Mr.  Justice  Millbb. 


Note. — Effect  of  refusal  to  produce,  or  destruc- 
tion of  paper — see  note  to  Hanson  v.  Eustace,  11 
L.  ed.  IL.  S.  416. 

Evidence;  effect  of  notice  to  produce. 

Notice  t.0  produce  is  not  suflScient  to  let  in  parol 
proof  unless  served  before  the  term  where  paper  is 
at  party's  residence  at  a  distance  from  the  court. 
Notice  at  the  trial  is  not  sufficient.  Gorham  v. 
Oale,  7  Cow.  739.  17  Am.  Dec.  549 ;  Story  v.  Pat- 
ten, 3  Wend.  488. 

Notice  to  produce  papers  is  sufficiently  specific 
if  It  fairly  apprises  the  party  of  what  particular 
papers  are  wanted.  Walden  v.  Davison.  11  Wend. 
65r_26  Am.  Dec.  9^. 

where  party  refuses,  after  notice,  to  produce  a 
paper  In  his  possession  material  to  the  issue,  the 
other  party  SMy  give  par*l  evidence  of  its  coa- 
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tents.     McKellip  v.  Mcllhenny,  4  Watts,   317,    28 
Am.  Dec.  711. 

Mere  notice  to  produce  a  book  or  record  does  not 
make  it  evidence  when  produced ;  but  If  party  who 
gave  notice  takes  and  inspects  it,  he  takes  it  as  tes- 
timony, and  it  may.  If  material,  be  used  by  either 
party.  Penobscot  Boom  Corp.  v.  Lamson,  16  Me. 
224,  33  Am.  Dec.  657 ;  Sayer  v.  Kitchen,  1  Bsp. 
210 :  Johnson  v.  Gilson,  4  Bsp.  21 ;  Wharam  ▼. 
Routledge,  5  Bsp.  235 ;  Wilson  v.  Bowie,  1  C.  &  P. 
8 ;  Hawes  v.  Anglo-Saxon  P.  Co.  101  Mass.  394. 

Party  notified  to  produce  papers  on  a  trial  may 
either  do  so  or  introduce  testimony  to  show  why 
it  is  not  possible.  Gilpin  v.  Howell,  5  Pa.  St.  41, 
45  Am.  Dec.  720;  McNaIr  v.  Wllklns,  3  Wbart. 
551:  Dunham  v.  Riley,  4  Wash.  126;  Tuttle  ▼• 
Mech's,  etc..  Loan  Co.  6  Whart  216;  Wrl^t  ▼ 
Crane,  13  Serg.  &  R.  450. 
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forfeltlQi;  a  deposit  of  $10,000  or  pay  the  remain- 
der within  sixty  days. 

4.  Altbougli  a  written  agreement  between  per- 
sons not  parties  to  the  suit  may,  as  a  general  rule, 
be  contradicted  or  explained  by  oral  testimony, 
tills  does  not  apply  to  an  attempt  to  make  good  by 
parol  evidence,  a  contract  whicn  the  law  requires 
to  be  made  in  writing  to  make  it  yalid. 

5.  When  one  party  gives  notice  to  another  to 
produce  on  trial  a  written  instrument,  and  the 
party  so  notified  so  produces  and  otCers  to  verify 
It  by  bis  oath,  the  other  party  cannot  refuse  to  use 
that  paper  and  introduce  a  copy  in  the  first  in- 
stance, on  the  allegation  that  the  first  is  not  gen- 
uine, although  he  might  show  wherein  it  was  er- 
roneous or  defective  after  it  was  once  introduced. 

6.  It  is  not  error  for  a  court,  leaving  to  the  jury 
the  credibility  of  the  testimony  and  their  belief  of 
certain  material  facts,  to  instruct  the  jury  that 
they  must,  if  they  so  believe,  find  for  one  party, 
though  this  may  be  all  that  is  in  contest. 

7.  Nor  is  it  error  for  a  court  in  its  instructions 
to  Ihnlt  them  to  the  special  contract  which  alone 
was  considered  by  counsel  on  both  sides,  and  when 
no  evidence  of  the  value  of  services  was  given  or 
taistructions  asked  as  applicable  to  a  common 
count  found  in  the  declaration. 

[No.  47.] 
Argued  Oct,  26,  187S.    Decided  Nov.  10,  1873. 

IN  ERROR   to    the    Circuit   Court   of    the 
United  States  for  the  Western  District  of 
Pennsylyania. 

This  suit  was  instituted  May  13,  1867,  in  the 
Court  below,  by  William  Stitt  against  Alfred 
and  Frederick  W.  Huidekoper,  to  recover  the 
sum  of  $33,340 j  with  interest  from  M^ch  15, 
1865,  being  damages  alleged  to  have  bftn  sus- 
tained by  the  said  William  Stitt  by  reason  of 
defendants'  breach  of  a  certain  contract  of  em- 
ployment by  said  defendants,  of  the  plaintiff, 
to  sell  for  them  certain  lands  in  Venango  Co., 
Pa.,  omtaining  1,288  acres. 

May  9,  1871,  the  trial  commenced,  which  ter- 
minated May  16,  1871,  the  jury  finding  for  the 
defendants  under  the  instructions  of  the  court. 
On  May  18,  1871,  the  plaintiff  filed  this  writ 
of  error. 

The  facts  appear  in  the  opinion. 

Me89r8.  James  K.  Kerr,  Gt^oTfie  W.Gnthrie 
and  Edicard  8.  Oolden,  for  plaintiff  in  error : 

Is  the  simple  production  of  a  paper  in  court 
by  one  of  the  parties  to  the  suit,  prima  facie 
evidence  that  it  is  the  original,  and  sufficient  to 
C9u;lade  the  opposite  party  from  proving  what 
were  the  contents  of  the  original  pa'per  ? 

This  is  the  effect  of  the  ruling  of  the  circuit 
court  embraced  in  our  first  assignment  of  er- 
ror. We  had,  under  the  rules,  notified  the  de- 
fendants to  produce,  on  the  trial  of  the  cause, 
the  original  abstract  of  title  sent  to  Drake 
Brothers,  in  response,  'as  we  alleged,  to  Mr. 
StiU's  letter  of  January  14,  1865.  When  on 
the  trial  they  produced  a  paper  which  they 
darned  to  be  tne  original,  we  denied  that  it 
was  so,  and  proposed  to  give  evidence  as  to 
«4»ose  handwriting  the  original  was  in. 

It  is  competent  for  a  party  to  a  written  in- 
strument to  introduce  evidence  of  the  surround- 
ing circumstances  and  attendant  conversations 
of  ti^e  parties,  for  the  purpose  of  explaining 
the  meaning  of  the  contract,  and  applying  to 
the  proper  subject-matter  the  terms  and 
phrases  used  therein. 

From  the  wording  of  the  contract  of  January 
10,  1865,  between  the  plaintiff  and  Backus  & 
Morse,  some  question  might  arise  as  to  the  pur- 
pose for  whicn  the  sixty  days  between  the  de- 
posit of  the  $10,000  and  the  payment  of  the  bal- 
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ance  of  the  purchase  money  were  allowed.  In 
order  to  avoid  any  possible  question  as  to  this 
point,  we  offered  to  prove  what  were  the  cir- 
cumstances surrounding  the  parties  at  the  time 
this  contract  was  made  and  the  conversations 
carried  on  between  them,  showing  clearly  that 
this  time  was  allowed  merely  for  the  purpose 
of  giving  the  purchaser  a  reasonable  time  to 
examine  the  titles,  and  that  sixty  days  so  al- 
lowed was  a  reasonable  time  for  that  purpose. 

1  Greenl.  Ev.  324  j  MacDonald  v.  Longbottom, 
1  E.  &  E.  977;  Gray  v.  Harper,  1  Story,  674; 
Hutchins  v.  Hebhard,  34  N.  Y.  26;  Bollinger  v. 
EcJcert,  16  S.  &  R.  424;  Selden  v.  Williams,  9 
Watts.  9;  Chalfant  v.  Williams,  35  Pa.  215; 
Bamhart  v.  Riddle,  29  Pa.  92;  Bank  v.  For- 
dyce,  9  Pa.  275;  Reynolds  v.  Richards,  14  Pa. 
205. 

An  agent,  employed  to  sell  real  estate,  earns 
his  commission  when  he  finds  a  purchaser  ready 
and  willing  to  buy  at  the  place  and  on  the 
terms  fixed  by  his  principal,  and  the  latter  can- 
not defeat  his  right  to  them  by  a  refusal  to 
complete  the  sale. 

On  a  sale,  whether  for  cash  or  on  time,  it  is 
the  duty  of  the  vendor  to  procure  and  tender  a 
eood  title  to  the  land  sold,  before  he  can  en- 
force specific  performance  of  the  agreement, 
and  it  must  u^essarily  follow  that  the  vendee 
is  entitled  to  a  reasonable  time  to  examine  the 
title  tendered.  Otherwise,  gross  injustice  might 
be  done;  for  the  vendor  could,  as  soon  as  the 
cohtract  was  closed,  tender  a  conveyance  and 
demand  the  purchase  money,  and  upon  a  re- 
fusal to  pay  until  the  title  was  examined,  either 
rescind  the  contract  or  brin^  suit  for  the  pur- 
chase money,  and  throw  the  costs  upon  the 
vendee.  The  mere  statement  of  the  conse- 
quence of  a  contrary  rule,  is  sufficient  to  show 
the  absurdity  of  it.  It  would  put  the  pur- 
chaser completely  in  the  power  of  the  vendor. 
In  his  anxiety,  on  the  one  hand  to  secure  the 
property,  and  on  the  other  to  avoid  the  cost  and 
annoyance  of  a  law  suit,  he  would  not  know 
which  way  to  turn. 

The  ouestion  as  to  the  reasonableness  of  the 
time  allowed  for  the  examination  of  the  titles, 
viz. :  sixty  days,  was  properly  one  for  the  jury, 
and  should  ^avc  been  submitted  to  them,  and 
in  determining  it,  evidence  showing  the  situa- 
tion of  the  land,  the  parties,  and  the  difficulty 
of  having  examinations  made  by  competent  at- 
torneys, would  be  properly  submitted  to  them. 

Evidence  had  been  given  that  there  was  no 
limitation  in  the  contract  as  to  the  time  within 
which  the  sale  should  be  effected.  Whether  or 
not  this  was  true,  was  for  the  jury,  and  it  was 
for  them  to  decide  whether  the  plaintiff  had 
made  such  a  sale  as  would  entitle  him  to  his 
commission,  or,  in  other  words,  had,  during  the 
period  of  his  employment,  found  a  purchaser 
ready  and  willing  to  buy  on  the  terms  upon 
which  he  was  authorized  to  negotiate  a  sale. 

If  a  party  employs  an  a^ent  to  sell  real  es- 
tate and  agrees  to  give  him,  as  a  compensation, 
all  that  the  same  may  sell  for  over  and  above 
a  certain  price,  and  the  agent  finds  a  purchaser 
ready  and  willing  to  take  the  land  at  a  sum 
above  the  amount  fixed,  he  has  earned  his  com- 
mission ;  and  if  his  principal  refuse  to  complete 
'  the  sale,  he  renders  himself  liable  to  the  broker, 
and  the  measure  of  damages  is  the  difference 
between  the  price  at  which  the  piirchaser  was 
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willing  to  buy,  and  the  amount  received  by  the 
principal. 

If  it  be  true  that  a  broker  has  performed  his 
duty  when  he  finds  a  purchaser  ready  and  will- 
ing to  buy  at  the  price  and  on  the  terms  fixed, 
it  necessarily  follows  that  the  owner  cannot  re- 
fuse to  go  on  with  the  sale,  and  thereby  defeat 
his  right  to  compensation  for  his  labor,  and  the 
only  correct  measure  of  damages  is  the  one 
fixed  by  the  contract  itself. 

McGavock  y.  Woodlief,  20  How.  221,  15  L. 
ed.  884. 

Under  all  the  circumstances  of  the  case,  the 
plaintiff  had  a  right  to  execute  the  contract 
with  Backus  &  Morse  in  his  own  name.  This 
was  the  very  purpose  for  which  the  deed  was 
deposited  with  Jay  Cooke  &  Co.  and  Drake 
Brothers.  He  had  no  authority  to  execute  a 
contract  in  the  names  of  the  defendants,  for 
they  had  not  given  him  any  power  of  attorney  j 
they  had  not  constituted  him  their  attorney  to 
sign  their  names,  and  if  he  had  undertaken  to 
do  so,  he  could  not  have  bound  them. 

Although  the  day  the  contract  was  made, 
Jan.  10,  Backus  &  Morse  were  not  bound  to 
take  the  property;  yet  when,  on  the  14th,  they 
deposited  the  $10,000,,  and  made  their  election, 
they  were  bound  to  take  the  whole  and  pay  for 
it.  After  this  there  was  no  option,  and  the 
purchasers  were  absolutely  bound  for  the  full 
amount  of  the  purchase  money.  There  was  no 
provision  in  the  contract  for  its  rescission  on 
the  pa3rment  of  a  forfeiture  after  that  date; 
indeed  there  was  no  forfeiture  at  all,  to  Mr. 
Stitt  or  anybody  else. 

It  is  true  that  the  contract,  imtil  Jan.  14, 
was  merely  a  refusal ;  but  after  that  date,  when 
purchasers  had  made  their  election,  it  became 
an  absolute,  binding  contract,  not  to  be  released 
except  with  the  consent  of  both  parties,  and  the 
defendants  did  not  attempt  to  revoke  their  au- 
thority until  ten  days  after  the  election  was 
made. 

When,  therefore,  the  learned  judge  charged 
that  "Backus  &  Morse  were  not  bound  to  take 
the  property;"  that  they  were  not  liable  for  the 
whole  purchase  money;  and  that  "Stitt  himself 
had  no  power  of  enforcing  the  payment  of 
the  price  named  for  the  lands,"  he  certainly 
misinterpreted  the  contract. 

Under  the  statute  of  frauds,  it  is  not  neces- 
sary that  the  memorandum  should  contain  a 
specific  agreement  to  pay  the  purchase  money 
of  real  estate.  It  is  sufficient  if  it  contains  a 
description  of  the  land  sold,  the  terms  and  the 
price  to  be  paid.  Specific  performance  has  fre- 
quently been  enforced  on  a  memorandum  in 
the  form  of  a  receipt,  signed  only  by  the  vend- 
or, and  delivered  to  the  vendee. 

The  validity  of  the  contract  was  not  affected 
by  the  fact  that  the  election  of  Backus  &  Morse 
was  not  in  writing.  When  they  gave  notice  of 
their  intention  to  take  all  the  land,  and  deposit- 
ed the  $10,000  within  the  time  allowed,  they 
were  bound  by  a  contract  without  regard  to  the 
fact  that  such  notice  was  not  in  writing. 

Bweitzer  v.  Hummel,  3  S.  &  R.  228. 

Messrs,  W.  D.  Davidge  and  David  W.  Ball, 
for  defendants  in  error: 

The  first  exception  is,  that  the  court  erred  in 
rejecting  a  copy  of  a  paper  after  notice  to  the 
defendants  to  produce  it,  and  its  production  in 
court.  The  defendants  were  in  court,  ready  to 
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be  examined  to  prove  that  the  paper  produced 
was  the  original;  but  the  plaintiff  declined  to 
examine  them,  and  insisted  on  the  introduction 
of  the  copy,  on  the  ground  of  his  denial  that 
the  paper  produced  was  the  original. 

The  defendants,  as  well  as  the  plaintiff,  were 
examined  by  the  court. 

It  was  for  the  court  to  determine  whether  a 
proper  foundation  was  laid  for  the  introduction 
of  secondary  evidence. 

There  was  no  error  in  refusing  to  admit  parol 
evidence  that  the  sixty  days  in  the  contract 
with  Backus  &  Morse  were  given  to  allow  the 
titles  to  be  examined,  and  that  such  allowance 
was  reasonable,  or  that  the  provision  of  the 
contract  for  sixty  days*  credit  was  inserted  in 
the  contract  through  mutual  mistake. 

The  parol  evidence  sought  to  be  introduced 
plainly  contradicted  the  terms  of  the  written 
contract,  and  the  contract  was  not  a  paper  col- 
lateral to  the  issues,  but  lay  at  ttie  very  founda- 
tion of  the  plaintiff's  right  to  recover. 

The  court  charged  that  the  <;ontract  made  by 
the  plaintiff  with  Backus  &,  Morse  was  not  in 
conformity  with  the  authority  of  the  former, 
and  hence  that  the  defendants  were  entitled  to 
withdraw  the  offer  and  revoke  the  agency. 

The  transaction  was  an  offer  to  sell  to  the 
plaintiff,  or  such  purchaser  as  he  might  obtain, 
on  the  terms  of  the  offer.  It  was  K>unded  on 
no  con^deration  and  imposed  no  obligation  of 
the  plaintiff  or  anyone  else.  Indeed,  the  por- 
tion of  the  charge  defining  the  nature  of  the  ar- 
rangement is  not  except^  to. 

But  it  is  denied  that,  unless  there  was  an 
agreement  to  the  contrary,  the  defendants  had 
a  right  to  withdraw  their  offer  at  any  time 
before  acceptance. 

There  can,  however,  be  no  doubt  that,  ac- 
cording to  the  rule  of  the  common  law,  an  offer 
not  founded  on  a  consideration  or  a  sealed  in- 
strument may  be  revoked  before  acceptance. 

Railroad  Co,  v.  Bartlett,  3  Cush.  224;  Wil- 
lard  V.  Tayloe,  8  Wall.  557,  19  L.  ed.  501,  and 
cases  cited;  Bea/n  v.  Burhank,  16  Me.  458; 
Cooke  V.  Oxley,  3  T.  R.  G53 ;  Burnet  v.  Bisoo,  4 
Johns.  235;  Tucker  v.  Woods,  12  Johns.  190; 
1  Pars.  Cont.  5th  ed.  483. 

Besides,  the  plaintiff  was  agent  for  the  de- 
fendants, and  it  is  settled  that  where  no  limi- 
tation of  the  agency  as  to  time  is  expressed,  the 
principal  may  at  any  time  put  an  end  to  the 
relation  between  him  and  his  agent,  by  with- 
drawing the  authority,  unless  it  is  coupled  with 
an  interest,  or  given  for  a  valuable  considera- 
tion. 

Story,  Ag.  §§  463-465,  468,  474,  476,  477; 
Hunt  v.  Rousmanier,  8  Wheat.  174;  and,  see, 
particularly,  Coffin  v.  Landis,  46  Pa.  426;  and 
Peacock  v.  Cu^mmings,  46  Pa.  434;  Tower  v. 
O'Neil,  66  Pa.  332;  Brown  v.  Pforr,  38  Gal. 
550;  Simpson  v.  Lamh,  17  C.  B.  603. 

The  above  authorities  clearljr  establish  that, 
in  the  absence  of  an  express  stipulation,  found- 
ed on  sufficient  consideration,  a  power  or  au- 
thority is,  in  its  very  nature,  revocable.  In 
the  present  case,  no  such  stipulation  is  pre- 
tended to  exist.  But  it  is  urged  that  the  ar- 
rai^ment  between  the  plaintiff  and  the  de- 
fendants vested  the  former  with  an  interest, 
and  hence  is  within  an  admitted  exception  to 
the  rule. 

The  answer  is  plain.  The  plaintiff  never  had 
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any  interest  in  the  land,  but  only  in  his  com- 
pensation for  selling.  In  Hunt  v.  Rouamanier 
this  court  defined  what  was  meant  by  a  power 
eoupled  with  an  interest,  and  declared  that  it 
must  be  such  interest  in  the  thine  itself  on 
which  the  power  is  to  be  exercised,  and  not 
an  interest  in  that  which  is  produced  by  the 
exercise  of  the  power.     8  Wheat.  201. 

In  Blackstone  v.  Buttermore,  53  Pa.  266,  this 
question  came  before  the  supreme  court  of  Pa., 
and  it  was  hdd,  that  it  is  only  when  the  power 
of  attorney  is  coupled  with  an  interest  in  the 
thing  itself  or  the  estate  which  is  its  subject, 
that  it  is  irrevocable,  and  that  an  interest  in 
the  proceeds  to  arise  as  compensation  for  ex- 
eeutmg  the  power,  will  not  make  it  irrevocable. 
And  the  same  point  is  decided  in  Hartley  d 
Minor'8  Appeal,  53  Pa.  212;  and  indeed  was 
necessarily  involved  in  Coffin  v.  Landia,  Pea- 
cock V.  Cumminga,  Totoer  v.  O'lfeil  and  Broum 
v.  Pforr,  above  cited. 

By  the  contract  ^lade  by  the  plaintiff  with 
Morse  &  Backus,  the  authority  had  not  been 
10  executed  as  to  deprive  defendants  of  the 
ri^t  to  revoke. 

The  authority  here  was  special.  It  was  to 
take  up  the  deed  by  paying  the  money.  Noth- 
ing less  than  the  payment  of  the  money  was  an 
execution  of  the  auwority.  It  was  not  an  au- 
thority to  enter  into  any  executory  contract 
whatever. 

The  arrangement  was  ex  induatria,  so  shaped 
as  to  preclude  any  other  execution  of  the  au- 
thority than  the  payment  of  the  money.  The 
plaintiff  was  not  employed  to  bring  parties  for 
negotiation  to  the  defendants,  but  to  obtain  and 
deposit  the  money;  and  until  that  was  done, 
the  authority  was  in  fieri. 

As  to  such  a  contract  not  being  according  to 
the  authority,  see.  Story,  Ag.  %%  147-154,  160- 
165;  FUght  v.  Holland,  4  Russ.  298;  Parkhuret 
V.  Tan  Oortlandt,  1  Johns.  Ch.  273;  Sug.  V^d. 

m. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  case  brings  suit  to  re- 
cover for  services  rendered  as  a  real  estate 
broker,  for  the  sale  of  land  belonging  to  de- 
fendants. There  are  twenty-four  assifi;nments 
of  error,  and  th^e  is  the  signature  of  the  jud^e 
who  tried  the  cause  to  as  many  exceptions  in 
the  record.  There  is  also  besides  these  and  the 
pleadings,  a  confused  mass  of  what  are  called 
lodges'  notes,  depositions,  etc.,  of  which  it  is 
mipossible  to  tell  whether  they  are  intended  to 
be  parts  of  the  bill  of  exceptions  or  on  what 
principle  they  are  to  be  considered  by  this 
court. 

The  argument  has,  as  is  generally  the  case 
when  su<£  a  transcript  comes  before  us,  been 
larsdy  made  up  of  controversies  as  to  what  the 
evidence  establishes,  which  was  proper  for  the 
eonsideration  of  the  jury  but  is  out  of  place  in 
a  court  of  errors. 

It  will  not  be  profitable  or  necessary  to  no- 
tice ail  the  alleged  errors  in  this  opinion. 
Those  alone  whidi  are  decisive  of  the  case  will 
be  considered.  The  remainder  may  be  treated 
as  not  wdl  taken  or  not  presented  by  the  record. 

It  sufficiently  appears  that  in  August  1864, 
an  agreement  was  made  between  the  parties  by 
which,  if  plaintiff  effected  a  sale  of  the  lands 
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within  thirty  days,  at  a  fixed  price,  he  was  to 
have  a  definite  compensation;  that  the  time 
thus  limited  expired  without  a  sale;  and  that 
on  or  about  the  20th  of  November  a  new  agree- 
ment was  entered  into  with  r^ard  to  the  same 
matter.  What  is  undisputed  concerning  this 
new  agreement  is  that  defendants  made  a  deed 
of  the  land  to  plaintiff,  duly  signed  and  ac- 
knowledged, whidi  was  placed  as  an  escrow  in 
the  hands  of  Jay  Cooke  &  Co.,  of  Philadelphia, 
first,  and  afterwards  with  Drake  Bros.,  of  New 
York,  and  this  escrow  was  to  be  delivered  to 
plaintiff  and  become  a  valid  deed  when  he 
should  pay  into  the  hands  of  the  holder,  for  the 
use  and  benefit  of  defendants,  the  sum  of 
$40,000.  It  seems  also  to  be  reasonably  well 
established,  that  this  was  a  devise  to  enable 
plaintiff  to  sell  and  convey  the  lands  with  dis- 
patch and  facility,  as  agent  of  the  defendants, 
and  that  he  was  to  have  as  compensation  for  his 
services,  $2,500  out  of  the  $40,000,  and  all 
that  he  could  ^et  for  the  land  above  that  sum. 
What  is  in  dispute  about  this  contract  is, 
whether  there  was  any  limitation  of  time  with- 
in which  the  sum  of  $40,000  was  to  be  paid,  to 
enable  plaintiff  to  take  up  the  deed  and  entitle 
himself  to  the  compensation;  and  whether,  if 
there  was  no  limitation  of  time,  there  was  any 
other  agreement  as  to  an  indefinite  extension, 
which  would  prevent  the  defendant  from  re- 
calling the  escrow,  or  the  authority  to  deliver 
it,  so  as  to  render  nugatory  pending  negotia- 
tions for  a  sale  by  plaintiff  to  third  parties. 
Plaintiff  insists  that  there  was  no  limitation  of 
time  in  the  second  agreement,  and  that  after  he 
had  made  a  valid  sale  of  the  property  for  over 
$70,000,  defendants  revoked  the  authority  to 
Drake  Brothers  to  deliver  the  deed,  and  by 
this  violation  of  the  contract  became  liable  to 
him  for  the  $2,500  and  for  the  difference  be- 
tween $40,000  and  the  sum  for  which  he  had 
sold  it.  Defendants  aver  that  at  the  time  the 
escrow  was  signed,  two  other  papers  were 
signed  by  them  and  delivered  to  plaintiff,  one 
of  which  limited  the  time  within  wnich  he  could 
pay  the  money  and  take  up  the  deed  to  the  1st 
of  December,  'and  the  other  agrees  to  [♦304 
give  him  $2,500  out  of  the  $40,000  so  p«id.  No 
such  papers  were  produced,  and  on  this  point 
the  t^timony  is  conflicting. 

One  of  the  errors  assigned  and  insisted  on 
grows  out  of  this  conflict  in  the  testimony  be* 
tween  the  plaintiff  and  the  two  defendants,  all 
of  whom  were  sworn.  The  former  denies  the 
receipt  of  any  such  papers,  and  both  the  latter 
swear  positively  to  their  delivery  to  plaintiff. 

On  this  subject  the  court  charged  the  jury 
that  it  is  a  rule  of  presumptions  that  ordinarily 
a  witness  who  testifies  to  an  affirmative  is  to  be 
preferred  to  one  who  testifies  to  a  negative,  be* 
cause  he  who  testifies  to  a  negative  may  have 
forgotten.  It  is  possible  to  forget  a  thing  that 
did  happen.  It  is  not  possible  to  remember  a 
thing  that  never  existed. 

We  are  of  opinion  that  the  oharffe  was  a 
sound  exposition  of  a  recognized  rule  of  evi- 
dence, of  frequent  application,  and  that  the 
reason  of  the  rule,  as  stated  in  the  charge,  dis- 
penses with  the  need  of  further  comment  on  it 
here. 

Leaving  to  the  jury  the  question  of  the  exist- 
ence of  this  limitation  of  the  contract,  the  court 
charg^  in  various  shapes  that,  if  there  was 
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such  a  limitation,  after  its  expiration,  or,  if 
there  was  none,  then,  at  any  time  before  the 
payment  of  the  money,  the  defendants  had  a 
right  to  withdraw  the  escrow  and  terminate  the 
plaintiff's  agency  without  accountability  to 
him. 

And  this  view  put  forth  by  the  court,  which 
was  the  turning  point  in  the  case,  is  the  error 
much  insisted  on  here,  and  assigned  in  various 
forms. 

The  proposition  may  be  looked  upon  in  two 
aspects:  1.  As  regards  a  sale  to  plaintiff  him- 
self, on  his  payment  of  the  $40,000.  2.  As  a 
contrivance  to  facilitate  his  sale  of  the  lands  as 
agent  of  defendants.  In  reference  'to  the  first 
we  are  of  opinion  that  as  no  pretense  is  set  up 
of  any  payment  or  offer  to  pay  until  sometime 
in  January,  1805,  lon^  after  the  time  limited, 
if  there  was  a  limitation,  the  utmost  that  can 
be  justly  claimed  against  defendants  is,  that  it 
was  an  open  offer  of  sale  at  a  given  price,  which 
bound  them  only  on  its  acceptahce  and  com- 
pliance with  its  terms;  and  that  until  that  was 
done  the  offer  was  within  their  control,  and  it 
was  entirely  within  their  power  to  withdraw  it. 
395*]  It  would  'seem  useless  to  argue  such  a 
proposition.  But  we  will  mention  two  consid- 
erations which  are  conclusive: 

1.  On  any  other  hypothesis,  there  is  a  want 
of  consideration  in  the  contract,  the  defendants 
being  bound  for  an  indefinite  period  of  time  to 
accept  the  money  whenever  it  might  suit  the 
plaintiff  to  pay  it,  while  he  was  not  bound  to 
pay  or  abandon  the  right  to  pay  at  any  period 
within  any  fixed  time.  2.  That  unless  the 
party  making  such  offer  could  withdraw  or  ter- 
minate it  at  his  pleasure,  there  would  be  no 
means  of  relieving  him  from  the  danger  of  its 
acceptance  at  any  length  of  time  after  it  was 
made,  and  imder  any  changes  of  circumstances 
which  accompanied  his  offer.  And  so  are  the 
authorities. 

If  we  examine  the  proposition  as  one  of 
agency,  it  is  still  clearer  that  unless  there  was 
a  contract  binding  the  defendants  to  accept  and 
ratify  a  sale  by  the  plaintiff  for  the  sum  of 
$40,000  or  more,  made  at  any  time,  they  could, 
before  such  sale  was  completed,  withdraw  and 
revoke  the  plaintiff's  agency  without  liability 
to  him  on  account  of  the  special  offer  set  up  by 
him. 

The  charges  of  the  court  as  to  the  law  of 
this  branch  of  the  case,  were,  therefore,  correct. 

It  is,  however,  strenuously  contx^nded  by 
counsel  for  the  plaintiff,  that  before  the  defend- 
ants revoked  the  agent's  authority,  by  ordering 
Di*ake  Brothers  not  to  deliver  the  escrow  to 
him,  he  had  made  a  valid  sale  within  the  terms 
of  the  offer,  which  was  in  acceptance  of  that  of- 
fer, and  binding  on  the  defendants. 

As  regards  this  branch  of  the  case,  it  is  to 
be  remarked  that  this  is  not  a  suit  by  the  sup- 
posed purchasers.  Backus  &  Morse,  either  to 
enforce  specificaUy  that  contract  of  purchase, 
or  to  recover  damages  for  its  breach.  But  it  is 
a  suit  by  the  agent  who  negotiated  it  to  recover 
against  the  owners  of  the  land  what  he  would 
have  been  entitled  to  if  the  contract  had  been 
carried  out.  In  this  view,  it  is  important  to 
remember  that  if  plaintiff  had  paid  into  the 
hands  of  Drake  Brothers  the  $40,000  at  the 
396*]  time  he  deposited  with  ♦them  his  writ- 
ten agreement  with  Backus  &  Morse,  he  would 
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have  been  entitled  to  a  delivery  of  the  escrow, 
and  would  probably  have  received  it,  and  thus 
prevented  all  controversy. 

As  he  did  not  do  this,  it  becomes  necessary 
to  inquire  what  he  did  that  could  bind  the  de- 
fendants. The  written  agreement  between  Stitt 
on  the  one  part,  and  Backus  &  Morse,  on  the 
other,  is  in  the  record.  It  is  an  agreement  in 
effect,  that  if  Backus  &  Morse  shall  elect  to 
buy  all  or  any  part  of  the  several  tracts  of  land 
included  in  the  conveyance  in  escrow  to  Stitt, 
within  four  days,  they  may  do  so  at  the  price 
of  $55  per  acre,  on  depositing  with  Drake  Bros. 
the  sum  of  $10,000;  the  remainder  to  be  paid 
within  sixty  days  after  the  first  deposit.  On 
the  last  of  these  four  days,  it  appears  by  an  in- 
dorsement made  by  Drake  Bros,  on  this  con- 
tract, that  Backus  &  Morse  paid  in  the  $10,000 
and  elected  to  take  the  whole  of  the  lands ;  the 
$10,000  to  be  returned  if  the  title  was  not 
found  to  be  good,  and  forfeited  to  Stitt  if  the 
balance  of  the  purchase  enoney  was  not  paid 
within  the  time  stipulated. 

By  the  agreement  as  originally  made  and 
signed  by  Stitt,  Backus,  and  Morse,  the  latter 
are  bound  to  nothing.  They  had  an  option  for 
four  days  of  all  or  any  part  of  the  land  at  $55 
per  acre,  and  they  had  sixty  days  after  their 
election  was  made  to  pay  the  principal  part  of 
the  purchase  money.  By  their  payment  of  the 
$10,000,  they  placed  themselves  in  relation  to 
Stitt  in  a  position  where  they  could  forfeit  the 
$10,000  and  thereby  release  themselves,  or  pay 
the  balance  within  sixty  days  and  claim  a  con- 
veyance of  the  land.  Lookmg  to  these  papers 
as  the  proper  evidence  of  the  contract  between 
Stitt,  on  the  one  part,  and  Backus  &  Morse  on 
the  other,  it  is  clear  that  there  was  never  any 
obligation  on  the  part  of  the  latter  to  take  the 
land  and  pay  for  it  at  a  definite  price ;  that  by 
forfeiting  the  $10,000  they  could  be  released 
from  any  further  performance  of  that  agree- 
ment. 

This  statement  of  the  nature  of  that  contract 
is  sufficient  to  show  that  it  was  no  compliance 
with  the  outstanding  offer  of  the  defendants  to 
Stitt. 

*They  had  never  offered  to  accept  any  [♦39T 
such  contingent  or  optional  contract  of  pur- 
chase, nor  had  they  agreed  to  accept  of  any 
contract  on  time.  Forty  thousand  dollars  paid 
into  Drake  &  Bros.'  hands  was  the  only  valid 
acceptance  of  their  offer  which  could  bind  theni. 

The  plaintiff  offered  to  introduce  some  parol 
testimony  to  show  that  the  obligation  of  Back- 
us &  Morse  was  to  take  and  pay  for  the  land  as 
soon  as  the  title  could  be  examined.  This  was 
excluded  by  the  court,  and  its  exclusion  is  as- 
signed for  error.  While  it  is  certainly  true 
that  in  some  classes  of  cases  a  contract  between 
persons  not  parties  to  the  suit  may,  when  intro- 
duced, be  contradicted  or  varied  by  parol  testi- 
mony, the  principle  can  have  no  application  in 
a  case  like  the  present.  This  was  a  contract 
concerning  real  estate,  which  the  statute  re- 
quired to  be  in  writing  to  make  it  valid.  And 
certainly  the  defendants  were  not  bound  to  ac- 
cept such  an  incomplete  contract  as  binding  on 
them,  while  its  obligatory  force  as  to  the  other 
par^  depended  on  parol  evidence. 

We  are  of  opinion  that  no  such  contract  of 
sale  by  Stitt  was  proved  as  the  defendants  were 
bound  to  accept  before  they  revoked  his  agency. 
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An  attempt  was  made  to  show  that  the  con- 
tract with  Backus  &  Morse  was  ratified  by  the 
defendants^  and  an  abstract  of  title  furnished 
l^  them  was  relied  on  for  this  purpose.  On 
motion  of  plaintiff's  counsel  defendants  pro- 
duced what  they  claimed  to  be  the  original  of 
this  abstract.  The  plaintiff  thereupon  offered 
a  copy  of  the  abstract,  which  he  insisted  was 
diiferent  from  the  one  produced  by  the  defend- 
ants and  which  he  wished  to  introduce.  This 
was  overruled.  It  is  a  little  difficult  to  under- 
stnnd  precisely  how  all  this  was  done,  as  the 
bil^  of  exceptions  states  that  the  defendants 
were  ready  to  verify  by  their  oath  the  genuine- 
ness of  the  abstract  which  they  produced.  At 
all  events  it  seems  to  us  that  the  court  was 
right  in  refusing  to  admit  in  the  first  instance 
wltat  was  concaied  to  be  a  copy,  when  that 
398*]  which  was  *at  least  prima  facie  the 
original  was  in  court  to  answer  the  notice  of 
the  party  desiring  to  use  the  copy.  How  far 
the  plaintiff  could  haye  been  permitted  to  show 
a  variance  of  the  defendant's  paper  from  the 
genuine,  after  it  was  once  introduced,  we  need 
not  inquire.  But  a  copy  could  not  be  intro- 
duced until  what  seemed  to  be  the  original  had 
been  before  the  court  and  become  the  subject  of 
inspection  by  the  jury. 

It  has  been  urged  that  the  court  invaded  the 
province  of  the  jury  by  giving  instructions 
which  left  them  no  alternative  but  to  find 
for  the  defendants.  It  may  be  true  that, 
onder  the  charge  of  the  court,  they  could 
do  nothing  else.  But  a  careful  examination  of 
the  whole  charge,  which  is  before  us,  shows  that 
the  court  left  the  credibility  of  the  witnesses, 
and  all  disputed  facts,  to  the  jury,  and  based  its 
instructions  to  find  for  the  defendants  on  their 
belief  of  propositions  which  required  such  a 
verdict.  This  objection  is  lar^ly  based  upon 
the  argument  liiat  the  jury  might  liave  found 
for  the  plaintiff  a  reasonable  compensation  for 
his  services  on  the  common  coimt,  but  to  this 
it  is  a  sufficient  answer  to  say  that  no  testi- 
mony was  offered  of  the  value  of  the  services 
rendered  under  this  count,  nor  any  instructions 
asked  of  the  court  on  that  count,  and  that 
throoffh  the  whole  trial  plaintiff  insisted  on  his 
epedS  contract,  and  that  alone,  as  the  groimd 
of  his  recovery. 

We  see  no  error  in  the  record^  and  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 


TIMOTHY  CONWAY,  Plff,, 

V. 

GEORGE  J.  STANNARD  and  William  Rand. 

(See  a  C.  17  Wall.  308-405.) 

8al€  of  property  for  violation  of  revenue  law8. 

1.  Under  the  act  of  July  18,  1866,  In  regard  to 
tbe  seizure  and  sale  of  property  for  violation  of 
revenne  laws,  property  so  seized  of  less  valne  than 
$500.  which  Is  certified  as  perishable  by  the  ap- 
praisers, may  be  immediately  advertised  and  sold 
OB  a  notice  of  not  less  than  one  week. 

[No.  36.] 
Argued  Oct.  17,  1873.    Decided  Nov,  S,  187S, 

IN  a  oertificate  of  division  in  opinion  between 
the  Judges  of  the    Circuit  Court    of    the 
Vnfted  States  for  the  District  of  Vermont. 
The  case  is  stated  by  the  court. 
Ur,  1*.  P.  Pol^n^t  for  the  plaintiff. 
U  Wall^  U.  S.  Book  2U 


Messrs.  Geo.  H.  Williama,  Atty,  Oen,,  and 
C.  H.  Hill,  Asst,  Atiy,  Qen.,  for  defendants. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court : 

llie  case  comes  here  on  a  certificate  of  divi- 
sion in  opinion  between  the  judges  of  the  cir- 
cuit court  for  the  district  of  Vermont.  The 
action  was  trespass  to  personal  property.  The 
defendants,  among  other  things,  pleaded  one 
special  plea  in  bar,  to  which  the  plaintiff  de* 
murred,  and  it  occurred  as  a  question  whether 
this  plea,  under  all  the  facts  therein  set  forth, 
was  a  bar  to  the  action.  On  this  question  the 
opinion  of  the  judges  was  opposed.  The  plea 
justified  the  trespass,  on  the  ground  that  the 
property  was  forfeited  to  the  United  States, 
because  it  has  been  used  in  smuggling  goods 
from  Canada  into  Vermont,  which  were  subject 
to  duty.  The  defendants,  who  were  officers  of 
customs  for  the  district  of  Vermont,  seized  it 
on  this  account,  and  being  of  opinion  that  its 
value  did  not  exceed  $500,  caused  it  to  be  ap- 
praised, which  appraisal  resulted  in  fixing  its 
value  at  the  sum  of  $190.  There  being  no 
claim  to  the  property,  the  appraisers  certified 
on  oath  their  belief  that  the  property  thus 
seized  was  Ijable  to  speedy  deterioration,  and 
that  the  expense  of  its  keeping  would  largely 
reduce  the  net  proceeds  of  the  sale.     In  conse- 

?[uence  of  this  action  of  the  appraisers,  the  de- 
endants,  shortly  after  the  seizure,  published  a 
notice  of  seizure  which  contained  a  notice  of 
the  intended  sale  of  the  property  ten  days 
thereafter,  in  a  weekly  paper  published  in  the 
county  where  the  seizure  was  made.  On  the 
day  appointed  for  the  sale,  the  property  was 
sold  at  public  auction,  and  the  proceeds  depos- 
ited to  the  credit  of  the  treasurer  of  the  United 
States. 

It  is  conceded  by  the  demurrer  that  the  prop- 
erty was  subject  to  forfeiture,  but  the  counsel 
for  the  plaintiff  insists  the  officer  sold  it  before, 
by  law,  he  had  a  right  to  do  so,  and  that  this 
act  makes  him  liable  as  a  trespasser  ah  initio. 
It  is  unnecessary  to  consider  the  last  point,  be- 
cause, in  our  opinion,  the  seizing  officer  ob- 
served the  requirements  of  the  statute  on  this 
subject,  and  is,  therefore,  protected  from  suit. 

Before  the  act  of  July  18,  1866  (14  Stat,  at 
L.  180)  was  passed,  it  was  necessary,  in  all 
cases  of  seizure  of  property  for  violation  of  the 
revenue  laws,  to  institute  proceedings  in  court 
for  its  condemnation. 

This  statute  effected  a  change  in  the  mode  of 
proceeding  where  the  property  in  question  did 
not  exceed  in  value  $500,  and  provided  a  way 
in  which  the  title  of  the  owner  could  be  de- 
vested without  enforcing  the  forfeiture  in 
court.  The  seizing  officer  was  required,  after 
having  caused  the  property  to  be  appraised,  to 
give  notice  for  three  successive  weeks  of  the 
fact  of  seizure,  and  if  a  claimant  of  the  prop- 
erty appeared  within  twenty  days  from  the  first 
publication  of  this  notice,  filed  his  claim  with 
the  collector  and  gave  proper  bond,  the  forfeit- 
ure had  to  be  enforced  in  the  proper  court,  as  in 
cases  exceeding  $500  in  value.  But  if  no  claim- 
ant appeared  within  that  time,  the  officer  was 
directed  to  advertise  the  property  for  saJe,  giv- 
ing not  less  than  15  days' notice  of  sale,  and  to 
deposit  the  proceeds  of  sale  in  the  treasury.  If 
it  should  happen  that  the  owner,  notwithstand- 
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Ing  the  publicity  given  to  the  transaction,  did 
not  know  of  the  seizure  and  sale,  and  was  not 
guilty  of  any  intentional  fraud  on  the  revenue, 
the  Secretary  of  the  Treasury,  on  satisfactory 
proof  of  these  facts  within  three  months  from 
the  deposit  of  the  money,  was  authorized  to  re- 
mit the  forfeiture  and  restore  the  proceeds  of 
•ale. 

No  question  is  raised  upon  these  general  pro- 
visions of  the  statute  on  this  subject,  but  they 
are  necessary  to  be  considered  in  order  to  give 
a  proper  interpretation  to  the  15th  section  of 
the  same  act,  which  is  the  point  of  dispute  in 
this  case.  This  section  requires  the  officer,  if 
the  property,  being  of  less  value  than  $500, 
shall  be  certified  by  the  appraisers  to  be  liable 
to  perish  or  deteriorate  by  keeping,  "and  when 
no  claim  shall  have  been  interposed  therefor,  as 
hereinbefore  provided,'*  to  advertise  that  he 
had  seized  and  would  sell  it,  giving  at  least  one 
week's  notice  of  such  seizure  and  intended  sale. 
It  U  contended,  on  the  part  of  the  plaintiff, 
that  he  was  allowed,  by  the  terms  of  the  sec- 
tion, twenty  days  from  notice  of  seizure  within 
which  to  prefer  his  claim,  and  as  this  condition 
was  violated  by  the  officer  making  the  sale,  the 

^)]ea  is  not  a  bar  to  the  action.  This  construc- 
ion  is  more  plausible  than  sound.  It  cannot  be 
adopted,  because  it  is  inconsistent  with  other 
positive  directions,  about  which  there  is  no  con- 
troversy, and  would,  besides,  defeat  the  mani- 
fest purpose  that  Congress  intended  to  accom- 
plish by  this  legislation. 

This  section  is  the  last  of  the  series  concern- 
ing the  seizure  and  sale  of  property  worth  less 
than  $500.  The  sections  which  precede  it  ap- 
ply to  property  generally  of  this  limited  value, 
while  wiis  i^ects  property  of  the  same  value, 
403*]  but  of  a  *perishable  nature.  The  scheme 
adopted  for  the  condemnation  of  property  of 
this  limited  value,  without  a  resort  to  the 
eourts,  could  not  be  complete  unless  it  embraced 
property  liable  to  deteriorate,  as  well  as  that 
which  was  not  of  this  character.  And  of  ne- 
cessity, the  provisions  for  the  condemnation  of 
both  could  not  be  the  same.  Perishable  prop- 
erty ought  to  be  speedily  sold,  while  property 
not  in  this  condition  could  not  be  injured  by 
delay.  The  statute  recognizes  this  difference, 
and  provides  for  it.  In  the  case  of  property 
not  perishable— doubtless,  supposed  to  be  the 
kind  which  would  usually  come  under  condem- 
nation— ^the  first  step  to  be  taken  is  to  give  no- 
tice of  the  seizure,  which  is  to  be  continued 
for  three  successive  weeks.  If  the  owner  ap- 
pears in  twenty  days  from  the  first  publication 
of  this  notice,  he  can  put  a  stop  to  the  sunmiary 
proceedings.  If  he  does  not  appear,  the  prop- 
erty is  to  be  advertised  for  sale  on  notice  of  not 
less  than  fifteen  days.  And  he  is  turned  over 
to  the  Secretary  of  the  Treasury  for  remission 
of  the  forfeiture,  if  he  has  suffered  injustice  at 
the  hands  of  the  government. 

llie  requirements  concerning  the  disposition 
of  perishable  property  are  very  different.  In 
the  first  place,  no  separate  notice  of  seizure  is 
exacted  of  the  officer,  but  the  notice  of  seizure 
is  to  go  out  with  the  notice  of  sale.  This  pro- 
vision shows  that  it  was  intended  to  hasten  the 
sale  of  this  kind  of  property;  and  it  is  clear 
that  this  object  could  not  be  attained  if  the  of- 
ficer had  to  publish  a  preliminary  notice  of 
seizure,  wait  twenty  days  for  anyone  interested 
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to  prefer  a  claim,  and  then  advertise  and  sell. 
Before  all  this  could  be  done  the  property 
might  become  worthless.  At  any  rate,  the 
longer  the  delay  the  greater  the  deterioration; 
and  in  reco'g^ition  of  this  fact,  the  officer  is  au* 
thorized  to  sell  property  in  this  predicament  in 
a  week,  if  he  thinks  proper  to  do  so;  while,  as 
we  have  seen,  he  is  estopped  from  selling  prop- 
erty not  in  this  condition  until  the  expiration 
of  thirty-five  days  from  the  publication  of  no- 
tice of  seizure.  In  the  latter  case,  the  owner 
can  have  twenty  days  to  file  his  claim,  and  yet 
the  officer  can  discharge  his  duty  under  the 
law;  in  *the  former  he  cannot  enjoy  [*404 
this  privilege  and  the  officer  be  allowed  to  exer- 
cise his  discretion  to  sell  the  property  after  a 
week's  notice. 

The  two  things  cannot  coexist,  nor  is  Con- 
gress chargeable  with  such  loose  legislation,  for 
the  condition  can  be  construed  so  as  to  harmon- 
ize all  parts  of  the  section,  and  thereby  secure 
an  effective  system  for  the  speedy  disposition 
of  propei-ty  subject  to  forfeiture,  of  less  value 
than  $500,  whether  perishable  or  not. 

It  is  argrued  that  the  words  ''as  hereinbefore 
provided"  control  the  condition,  and  make  it 
broad  enough  to  embrace  everything  secured  on 
this  subject  in  a  previous  part  of  the  statute. 
This  result  by  no  means  follows.  The  words, 
it  is  true,  are  general,  but  they  necessarily  re- 
fer to  the  manner  of  making  the  claim  as  pre- 
viously directed,  and  not  to  the  time  within 
which  the  claimant  of  property,  not  perishable, 
could  interfere. 

.  The  12th  section  pointed  out  the  way  in 
which  the  party  interested  had  to  proceed  in  or- 
der to  arrest  the  sale  of  his  property.  He 
must  file  his  claim  with  the  officer,  state  the  na- 
ture of  it,  and  give  ))ond  with  certain  condi- 
tions. If  these  things  were  done,  the  summary 
proceeding  was  stopped,  and  the  district  at- 
torney authorized  to  proceed  to  condemn  the 
property  in  theordinary  mode  prescribed  by  law. 

By  the  15th  section,  the  owner  of  perishable 
property  was  informed  that  if  he  interposed 
and  perfected  his  claim  in  the  same  way,  the 
same  consequences  would  follow.  If  he  did  not 
choose  to  do  this,  the  officer  was  directed,  with- 
out any  loss  of  time,  to  advertise  and  sell  his 
property,  leaving  him,  in  case  of  injury,  to  se^ 
redress  at  the  hands  of  the  secretary  of  the 
treasury. 

This  is  the  scope  and  extent  of  this  section 
On  this  theory  of  construction  the  plan  adopted 
for  the  sale  of  perishable  property  can  be  made 
to  work  effectively.  On  the  theory  advanced 
by  the  plaintiff,  it  is  practically  inoperative. 

It  folloicSy  from  these  vietos,  that  the  de- 
murrer to  the  special  plea  in  bar  should  have 
been  overruled,  and  that,  *  therefore,  the  [*40S 
qu€sti<m  certified  hy  the  judges  below  must  he 
answered  in  the  affirmative. 


•TIIE  STATE  ex  rel  Theodore  D.  WAG-  [•425 
NER,  Plff.  in  Err., 

V. 

JOHN  R.  STOLL,  County  Treasurer  of  Charlea- 

ton  County. 

(See  S.  C.  17  Wall.  425-487.) 
Repeal  of  statute — special  charter. 

1.  If  a  subsequent  statute  be  not  repugnant  la 

84  V.  B. 
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ftU  of  its  proTislons  to  a  prior  one,  yet  if  the  latter 
statute  Clearly  intend  to  prescribe  the  only  rule 
which  shall  sovem.  it  repeals  the  prior  one. 

2.  Where  a  state  had  publicly  undertaken  and 
promised  that  the  notes  of  a  bank  should  be  taken 
in  payment  of  taxes  and  all  other  debts  to  the 
state,  crery  man  who  held  and  received  them  had  a 
right  to  rely  upon  this  promise,  and  when  the 
state  intended  to  terminate  this  obligation  it  was 
bound  to  do  it  openly,  intelligibly  and  in  language 
not  to  be  misunderstood.  It  will  not  be  implied 
Crom  a  doubtful  or  obscure  declaration. 

3.  The  provisions  of  a  special  charter  or  a  spe- 
dal  authority  derived  from  the  legislature  are  not 
aflTected  by  general  legislation  on  the  subject  The 
two  are  to  be  deemed  to  stand  together ;  one  as  the 
general  law  of  the  land,  the  other  as  the  law  of 
the  particular  case. 

[No.  23.] 

Argued  Mar,  13,  14,  187S.  Affirmed  Mar,  SI, 
187S.  Judgment  of  Mar,  91  rescinded  and 
annulled  May  1,  1879,  Re-argued  Oct,  20, 
21,  187S,     Decided  Nov.  S,  187S, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  South  Carolina. 

The  case  is  stated  hy  the  court. 

Messrs.  A.  G.  Maipratl^  W.  W.  Boyoe 
and  B.  B.  Curtis,  for  plaintiff  in  error: 

The  decree  of  the  supreme  court  of  the  state 
of  South  Carolina  is  erroneous  in  law,  and 
should  be  set  aside  and  reversed.  Because  the 
16th  section  of  the  act  of  1812  created  a  con- 
tract between  the  state  of  South  Carolina  and 
the  iK^der  of  hills  of  president  and  directors  of 
the  bank  of  the  state  of  South  Carolina,  that 
sudi  bill  should  be  received  for  taxes  due  the 
state. 

In  the  opinion  of  the  court  filed  with  the  de- 
cree of  the  court  dismissing  the  motion  to  re- 
verse the  order  of  the  circuit  court,  and  which 
was  ordered  to  be  filed  with  the  decree  as  con- 
taining the  ground  upon  which  it  was  founded, 
it  was  held  that  the  act  of  1843  was  a  repeal  of 
the  16th  section  of  the  act  of  1812;  and  there- 
fore, that  bills  of  the  presidoit  and  directors  of 
the  bank  of  the  state  of  South  Carolina,  issued 
after  that  time,  were  not  receivable  for  taxes. 
That  was  error  in  law  and  should  be  set  aside 
and  reversed,  because  the  act  of  1843  contained 
BO  wOTds  of  exclusion  as  to  the  continued  op- 
oatioo  of  the  16th  section  of  the  act  of  1812. 

In  the  petition  for  the  mandamus  it  was  set 
forth  that  "no  act  of  the  legislature  of  the 
state  ever  did  repeal  the  16th  section  of  the  act 
of  1812  in  express  terms,  or  by  any  proper  or 
neeessary  implication,  and  that  the  bills  of  the 
haiiV  were  receivable  and  continued  to  be  re- 
ceived in  payment  of  taxes  until  the  year  1865, 
whoi  the  l^slature  declared  that  the  taxes 
therein  levied  shall  be  paid  only  in  gold  and  sil- 
ver coin.  United  States  treasury  notes  or  notes 
declared  to  be  a  legal  tender  by  the  government 
of  the  United  States,  or  notes  of  the  national 
banks,  or  the  bills  receivable  of  the  state;  and 
thus,  from  the  year  1812  to  the  year  1866,  the 
bills' of  t>hc  bank  of  the  state  were  always  re- 
flerv%d  in  payment  of  taxes  due  to  the  state." 
And  this  fact  so  charged  in  the  petition  is  not 
denied  in  the  return  imEtde,  and  is,  therefore,  ac- 
cepted as  true,  and  being  true  is,  therefore,  in- 
eonsist^it  with  the  proposition  that  the  act  of 
1843  was  intended,  accepted  or  understood  as 
fM>ealin^  the  16th  section  of  the  act  of  1812. 
^^late  as  1865  the  president  of  the  bank,  in 
ys  report  to  the  legislature  of  the  state,  brings 
to  tbenotice  of  that  body  that  the  bills  of  the 
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bank  are  receivable  for  taxes,  and  in  view  of 
this,  suggests  legislation  in  regard  to  the  taxes, 
"upon  uie  ground  of  the  [mblic  necessity." 
None  of  the  considerations  which  apply  to  other 
chartered  banks  were  applicable  to  this  ban!c 
of  which  the  state  was  the  sole  stockholder, 
when  the  refusal  of  the  state  to  receive  its  bills 
for  taxes  would  lead  to  the  demand  of  the 
holder  for  coin;  and  the  faith  of  the  state  was 
pledged  for  the  redemption  of  these  bills. 

The  recharter  of  1852  was  the  recharter  of 
what  is  called  ''the  present  charter;"  which 
was  the  recharter  of  1833,  which  was  the  con- 
tinuation of  the  charter  of  1812.  And  in  the  re- 
charter of  1862,  no  exception  is  made  of  the 
16th  section  of  the  act  of  1812. 

Not  until  1866  did  the  legislature,  by  the 
use  of  terms  excluding  the  bills  of  this  bank  by 
implication,  repeal  the  operations  of  the  16th 
section  in  the  future.  And  not  until  1868  did 
the  legislature  in  express  terms  repeal  the  said 
16th  section ;  all  of  which  is  inconsistent  with 
the  idea  that  zhe  same  16th  sectioiv  had  been  re- 
pealed in  1843. 

The  court  below  admitting,  in  obedience  to 
the  authority  of  Furman  v.  Nichol,  8  Wall,  44, 
19  L.  ed.  370,  that  the  16th  section  of  the  act 
of  1812,  chartering  the  bank  of  the  state  oi* 
South  Carolina,  constituted  a  contract  binding 
on  the  state  to  receive  the  bills  of  the  bank  for 
taxes,  justify  the  treasurer  in  refusing  to  re- 
ceive said  bills,  on  the  ground  that  the  above 
mentioned  act  of  1843  repealed  the  said  con- 
tract to  receive  said  bills  for  taxes,  oontained 
in  the  said  16th  section,  as  to  all  bills  of  the 
bank  issued  after  1843. 

The  only  question,  then,  in  the  case  here  is, 
whether  the  court  below  erred  in  holding  that 
the  contract  contained  in  the  said  16th  section 
was  annulled  as  to  the  bills  of  said  bank  issued 
after  the  passage  of  the  act  of  1843,  by  reason 
of  the  asserted  repeal  of  the  said  16th  section 
by  said  act  of  1843. 

The  following  principles  of  law  in  regard  to 
repeals  by  implication  are  submitted: 

1.  Repeals  by  implication  are  not  favored. 

Sedg.  Stat.  &  Const.  Law,  126 ;  Foster's  Case, 
11  Co.  66. 

There  must  be  a  positive  repugnancy  between 
the  provisions  of  the  new  law  and  the  old  to 
work  a  repeal  by  implication. 

Wood  V.  U,  8.  16  Pet.  642;  MoOooly.  Smith, 

1  Blade,  460,  17  L.  ed.  218;  Aspden's  Estate, 

2  Wall.  Jr.  268 ;  U.  8.  v.  Taylor,  Crabbe,  366 ; 
Morlot  v.  Latorenoe,  1  Blatchf.  C.  C.  609;^.  B. 
V.  Smith,  2  Blatchf.  C.  C.  127. 

Repeals  of  revenue  and  collection  laws  by 
implication  are  not  favored. 

&.  8,  y,  8iaty-seven  Packages,  17  How.  86, 
16  L.  ed.  64;  U.  8.  v.  Walker,  22  How.  299,  16 
L.  ed.  382 ;  see,  Dwarr.  Stat.  630,  Wood  v.  U,  8., 
16  Pet.  362;  Daviess  v.  Fairhaim,  3  How.  643. 

Seemingly  repugnant  statutes  are  so  con- 
strued that,  if  possible,  the  latter  may  not  re- 
peal the  former  by  implication. 

6  Bac.  Abr.,  letter  £,  p.  228. 

A  general  statute  without  negative  words 
does  not  repeal  a  previous  statute  which  is  par- 
ticular, even  though  the  provisions  of  one  be 
different  from  the  other. 

6  Coke,  19 ;  6  Coke,  63 ;  Dwarr.  632 ;  6  Watts 
^  S.  209:  9  Har.  43;  Ihrer,  347;  16  East,  377; 
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24  Pick.  29G;  5  Hill,  221;  Cot6  v.  U.  8.  3 
Nott  &  H.  70. 

The  act  of  1843,  relied  upon  as  repealing  the 
16th  section  of  the  Pct  incorpoi'ating  the  bank, 
is  in  ths  following  words: 

*'That  all  taxes  forthe  use  and  service  of  this 
state  shall  be  paid  in  specie,  paper  medium,  or 
the  notes  of  specie  paying  banks  of  the  state.'* 

Stat,  of  S.  C.  for  1843,  p.  246. 

It  is  submitted  that  this  act  of  1843  did  not 
repeal  the  said  IGth  section. 

(a)  There  is  nothing  in  the  said  act  of  1843 
inconsistent  with  the  idea  of  the  taxes  being 
paid  in  the  bills  of  the  Bank  of  the  State  of 
South  Carolina,  because  the  Bank  of  the  State 
of  South  Carolina  was.  in  law  and  in  fact,  a 
specie  paying  bank  at  the  time  of  the  passage 
of  the  net  of  1843.  The  terms,  "notes  of  the 
specie  paying  banks  of  the  state,"  actually 
included  the  notes  of  the  Bank  of  the  State  of 
South  Carolina. 

In  proof  of  this  fact,  reference  is  had  to  a 
work  published  by  the  order  of  the  legislature 
of  South  Carolina,  entitled  Bank  Compilation, 
pp.  442,  443,  451,  471,  551,  602;  Id.,  Introduc- 
tion, p.  XX. 

(&)  It  will  be  observed  that  by  the  above 
act  of  1843,  paper  medium  was  receivable  for 
taxes. 

"Paper  medium'*  was  a  currency  issued  in 
1785,  to  be  loaned  out  on  mortgage  of  land,  and 
was  made  receivable  for  taxes.  So  jealous  of 
the  good  faith  of  the  state  was  the  l^slature, 
that,  fearing  some  remnant  of  this  currency 
might  be  in  private  hands,  provision  was  made 
for  its  continued  receipt  for  taxes. 

This  solicitude  about  the  public  faith  in  re- 
gard to  paper  medium,  goes  far  to  negative  the 
idea  that  there  was  intention  to  refuse  accept- 
ance of  the  bank-notes  of  the  Bank  of  the  State 
of  South  Carolina,  for  such  refusal  could  not 
in  good  faith  have  been  made  other  than  pro- 
spective. 

(c)  It  is  improbable  that  there  was  any  in- 
tention to  repeal  the  said  16th  section  by  act 
of  1843,  because  of  the  close  association  be- 
tween the  state  and  the  bank. 

The  stat^  was  sole  stockholder. 

Soe,  Charter,  Bank  Compilation,  p.  1. 

{d)  The  faith  of  the  state  was  pledged  for 
the  support  of  the  bank,  and  to  supply  any  defi- 
ciency in  the  fimds  pledged,  and  to  make  good 
all  losses.    76.  p.  1. 

The  bank  was  the  depository  of  the  state's 
moneys.    /&.  pp.  8-10,  17,  48,  52,  310. 

It  was  fiscal  agent  to  pay  interest  and  princi- 
pal of  public  debt,  make  advances,  etc.  Ih. 
pp.  470,  603,  609;  Ih.,  Introduction,  pp.  xix.. 


Its  profits  were  pledged  to  the  state's  bond 
creditors.    Ih.  45,  86. 

The  bank  was  an  accommodation  to  the  peo- 
ple in  loaning  money.  Ih.  471,  Introduction, 
p.  xix. 

(e)  The  taxes  were  paid  from  1812  to  1865 
in  the  bills  of  the  bank.  This  is  an  admission 
in  the  pleadings. 

Oreathouae  v.  Dunlap,  3  McLean,  303;  To- 
land  V.  Rprague,  12  Pet.  335;  Archer  v.  More- 
house, Hemp.  184. 

Contemporanea  expositio  est  optima  et  fortis- 
Hma  in  lege. 

«  Bac  Abr.,  tit.  Statute,  T.  5,  p.  240, 
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if)  Sectioii  16  in  the  act  of  1812  being  a 
contract,  distinct  notice  should  have  been  given 
of  its  rescission. 

( o)   Act  of  1857.    This  act  provides : 

"The  comptroller  genera]  shall  direct  the 
tax  collectors  and  treasurers  to  receive  the 
taxes  and  other  dues  of  the  states  only  in  notes 
of  the  bank  of  the  state,  or  of  specie  paying 
banks  of  the  state,  or  in  coin  of  the  United 
States." 

12  Stat,  of  S.  C,  596,  597. 

This  shows  that  the  l^islature  never  con- 
templated violating  the  contract  contained  in 
the  16th  section  of  the  bank  charter. 

The  act  of  1857  also  repealed  the  act  of  1843. 

It  is  said  to  weaken  the  act  of  1857;  that 
was  only  a  temporary  act.  We  deny  this ;  the 
residue  of  the  act  of  1857  may  have  been  tem- 
porary, but  this  provision  was  not.  This  claas 
of  acts  may  contain  permanent  legislation. 

U.  8.  V.  Jarvia,  Davies,  C.  C.  274. 

{h)  If  the  act  of  1843  repealed  the  16th  sec- 
tion, why  the  passage  of  the  act  of  1865,  pro- 
hibiting the  payment  of  taxes  in  the  bills  of 
the  bank? 

(i)  No  words  of  negation  in  the  act  of  1843. 

(jf)  No  mention  of  the  act  of  1843  in  the 
official  publication,  by  authority,  called  ''A 
compilation  of  the  acts,  resolutions,  reports, 
and  other  documents  in  relation  to  the  Bank 
of  the  State  of  South  Carolina,  affording  full 
information  concerning  that  institution." 
(1848.) 

{k)  Renewal  of  the  bank's  charter  in  1852, 
without  any  words  of  exclusion  of  the  16th  sec- 
tion of  the  charter. 

{I)  The  act  of  1843  did  not  prohibit  pay- 
ment into  the  state  treasury- of  the  bills,  but 
left  the  16th  section  of  the  bank  charter  in  full 
force  on  this  subject. 

(m)  Admission  of  liability  by  the  act  of  the 
legislature  in  1868,  authorizing  the  bills  of  the 
bank  issued  previous  to  Dec.  20,  1860,  to  be 
fimded. 

This  act  is  in  these  words:  "That  all  the 
bills  issued  by  the  said  corporation,  the  bank 
of  the  state  of  South  Carolina,  prior  to  the 
20th  day  of  Dec,   1860,  be  funded." 

Stat,  of  S.  C.  for  1868,  p.  23. 

Conclusion  is  drawn  with  great  confidence 
that  the  act  of  1843  did  not  repeal  the  16th 
section  of  the  bank  charter. 

Mr.  D.  H.  Chamberlaiiit  for  defendants 
in  error: 

We  maintain: 

1.  That  in  the  case  of  the  Bank  of  the  State 
of  South  Carolina,  the  1 6th  section  of  the  char- 
ter of  1812  constituted  a  contract-  between  the 
state  and  every  holder  of  the  notes  of  the  bank, 
requiring  the  state  to  receive  the  said  notes  for 
taxes;  that  this  contract  attached  to  each  bill 
issued,  while  the  16th  section  remained  un- 
changed. 

2.  That  it  was  at  all  times  in  the  power  of 
the  state  to  terminate  this  contract,  by  with- 
drawing or  modifying  the  terms  of  the  guar* 
anty. 

3.  That  as  to  all  bills  issued  after  such  with- 
drawal or  modification  of  the  guaranty,  the 
obligation  of  the  state  was  changed  in  precise 
accordance  with  the  change  of  the  guaranty. 

4.  By  the  16th  section  of  the  charter  of  1812, 
all  the  bills  of  the  bank  of  the  state  were  made 
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reoeirable  for  taxes,  without  regard  to  the  fact 
of  their  present  convertihility  into  coin. 

6.  That  the  act  of  1843,  restricting  the  bank- 
bUls  receivable  for  taxes  to  those  of  specie  pay- 
ing banks,  was  a  general  and  permanent  act, 
ai^  was,  as  a  public  act  of  the  state,  notice  to 
an  the  world  that  from  that  time  forth  no  bills 
oi  the  bank  of  the  state  would  be  received  for 
taxes  unless  that  bank  should  be  a  specie  pay- 
ing bank. 

6.  That  the  act  of  1843  thus  effected  a  re- 
peal or  modification  of  the  16th  section  of  the 
diarter  of  1812,  by  restricting  the  receivability 
of  the  bills  c^  the  bank  to  such  period  as  it 
should  pay  specie  in  redemption  of  its  bills. 

7.  That  all  the  bills  embraced  in  the  present 
eases  having  been  issued  subsequently  to  the 
passage  of  the  act  of  1843,  were  receivable  only 
<m  condition  that  the  bank  remained  a  specie 
paying  bank. 

8.  That,  at  the  time  of  the  tender  of  the  bills 
embraced  in  the  present  cases,  the  bank  of  the 
state  was  not  a  specie  paying  bank,  and  hence 
that  they  were  not  by  law  receivable  for  taxes. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  South  Carolina. 

The  defendant  in  error  is  an  officer  whose 
doty  it  is  to  collect  and  receive  taxes  due  to  the 
state.  The  rdator  was  indebted  for  taxes  for 
the  year  1870,  in  the  sum  of  $4,264.05,  and 
tendered  to  the  defendant  in  payment  of  such 
taxes  bills  of  the  bank,  known  as  the  president 
and  directors  of  the  Bank  of  the  State  of  South 
Carolina,  for  that  amount.  The  bills  were  is- 
•ued  after  December  20,  1860.  At  the  time  of 
their  presentation,  the  bank  did  not  redeem  its 
notes  in  specie.  The  officer  refused  to  receive 
them,  and  the  relator  presented  his  petition  to 
the  court  for  a  mandamus,  to  compel  him  to  re- 
ceive the  same.  Certain  issues  of  fact  were 
raised:  First.  Whether  the  bills  tendered  were 
the  bills  of  the  bank  named ;  and  second,  were 
thebills  issued  in  aid  of  the  insurrection  aeainst 
the  United  States,  (^  to  furnish  aid  to  tne  re- 
bellion T  The  jury  found  that  the  bills  were  is- 
raed  by  the  bank  and  that  they  were  not  issued 
ia  aid  oi  the  rebellicm.  Upon  an  appeal  to  the 
inpreme  court  of  South  Carolina,  that  court 
adjudged  that  the  treasurer  was  not  bound  to 
receive  the  bills,  and  denied  the  motion  for  a 
mandamus.  From  this  judgment  the  plaintiff 
brings  a  writ  of  error  to  this  court. 

The  16th  section  of  the  charter  of  this  bank 
provides  ^hat  the  bills  or  notes  of  the  said 
corporation  originally  made  payable,  or  which 
aball  have  become  payable  on  aemand  in  gold 
or  silver  coin,  shall  be  receivable  at  the  treas- 
ury of  this  state,  either  at  Charleston  or  Co^ 
hnnhia,  and  by  all  tax  collectors  and  public 
offieers  in  all  payments  of  taxes  or  other 
nanevB  due  to  the  state." 

It  u  daimed  by  the  defendant  in  error,  that 
this  provision  of  the  charter  was  so  far  modi- 
fled  uv  an  act  passed  in  1843,  that  thereafter 
Hm  bills  of  the  bank  in  question  were  not  re- 
ceivable for  taxes  due  to  the  state,  unless  the 
bank  was,  in  fact,  at  the  time  the  taxes  be- 
eune  payable,  a  bank  that  redeemed  its  notes  in 
specie.  This  question  was  argued  before  this 
court  at  a  former  term,  and  haying  been  re- 
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argued  with  greater  care  at  the  present  term, 
is  again  before  tlie  court  for  its  determination; 

The  act  by  which  a  repeal  or  modiflcatioil 
is  claimed  to  have  been  made,  was  passed  De- 
cember 19,  1843,  and  is  in  the  words  following: 

"All  taxes  for  the  use  and  service  of  thia 
state  shall  be  paid  in  specie,  paper  medium,  oi' 
the  notes  of  specie  paying  banks  of 'this  state, 
and  shall  be  ascertained  and  rated  by  the  as- 
sessors and  collectors  throughout  the  state  re- 
spectively, according  to  the  best  of  their  knowl- 
edge and  information." 

The  argument  in  support  of  this  repeal  is 
this:  that,  by  the  16th  section  of  its  charter, 
the  receivability  of  the  notes  of  the  bank  in 
payment  of  taxes  or  other  moneys  due  to  the 
state  was  guaranteed,  whether  they  were  or 
were  not  in  fact  redeemed  in  coin  when  pre- 
sented for  payment;  that  the  act  of  1843  pro- 
hibited the  receipt  in  payment  of  taxes  of  the 
notes  of  any  bank  which  did  not  in  fact  redeem 
its  notes  in  specie  when  presented  for  payment; 
and  that  the  latter  act  is  inconsistent  with  the 
former,  and  thus  affects  its  repeal  or  modifica- 
tion. 

Between  the  years  1801  and  1812,  the  legis- 
lature incorporated  live  banks,  viz.:  The  Bank 
of  South  Carolina,  in  1801 ;  The  State  Bank  of 
South  Carolina,  in  1802 ;  The  Union  Bank  and 
The  Planters'  and  Mechanics'  Bank,  in  the 
year  1810,  and  the  Bank  of  the  State  of  South 
Carolina,  in  1812.  Four  of  these  banks  con- 
tained in  their  act  of  incorporation  the  same 
16th  section,  the  effect  of  which  we  are  now 
considering.  In  the  case  of  the  Planters'  and 
Mechanics'  Bank,  this  secticm  was  omitted 
from  its  charter.  Whether  this  proceeding  from 
inadvertence,  6t  whether  it  was  designed,  does 
not  appear.  At  the  next  session  of  the  legisla- 
ture, to  wit:  m  1811,  its  charter  was  amended, 
and  the  16th  section  was  made  a  port  of  it,  in 
the  same  words  in  which  it  stood  in  the  dharter 
of  the  other  banks  named.  It  thus  appears 
that  this  provision  was  intentionally  and  regu- 
larly made  a  part  of  the  charter  of  the  banks 
incorporated  during  these  periods. 

Subsequently,  other  banks  were  incorporated 
by  special  acts  of  the  legislature,  whose  char- 
ters contained  provisions  on  this  subject,  but 
different  in  important  particulars  from  the  one 
we  have  thus  far  considered.  Seven  banks  were 
incorporated  between  the  year  1831  and  the 
year  1836,  to  wit:  The  Commercial  Bank  of 
Columbia  in  1831;  The  Mechanics'  Bank  of 
South  Carolina  at  Cheraw,  in  1833;  The  Bank 
of  Charleston,  in  1834;  The  Bank  of  Camden, 
in  1835;  The  Bank  of  Hamburg  in  the  same 
year;  The  Bank  of  Geoi^town,  and  The  South 
Western  Railroad  Bank,  in  -1836.  Except  the 
one  last  named,  each  of  these  charters  c<m- 
tained  a  section  in  the  words  following,  viz. : 

''The  bills  or  notes  of  the  said  corporation 
originally  made  payable  on  demand,  or  which 
shall  have  become  payable  in  gold  or  silver, 
current  coin,  shall  be  receivable  by  the  treas- 
urers, tax  collectors,  solicitors  and  the  other 
public  officers,  in  all  payments  for  taxes  or 
other  moneys  due  to  the  state,  so  long  as  the 
said  bank  shall  pay  gold  and  silver  current  coin 
for  their  notes;  but  whenever  there  shall  be  a 
protest  on  any  of  the  bills  or  notes  of  the  said 
bank  for  nonpayment  of  specie,  the  comptrol- 
ler-general shall  be  authorized,  and  he  is  hereby 
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required  to  countermand  the  receipt  of  the  bills 
and  notes  of  the  said  bank  in  payment  of  taxes 
or  debts  due  to  the  state,  unless  good  and  sat- 
isfactory cause  shall  be  shown  him  by  the  said 
corporation,  for  protesting  in  a  court  of  justice 
the  payment  thereof." 

The  chartelr  of  the  remaining  banks  was  to 
the  same  effect,  omitting  the  direction  to  the 
comptroller-general  and  his  action  thereon. 
431*]  *It  is  evident  from  a  comparison  of  the 
statutes :  1,  That  as  to  all  the  banks,  the  statu- 
tory description  of  their  notes  to  be  received  in 
payment  of  taxes,  referred  to  the  form  of  the 
notes,  viz. :  those  expressed  upon  their  face  to  be 
payable  in  gold  or  silver,  and  which  are  original- 
ly or  by  lapse  of  time  had  become  payable  on  de- 
mand, and  not  to  the  fact  that  specie  was  act- 
ually paid  when  the  notes  were  presented  for 
payment;  and  2,  that  the  legislature  intemied 
to  provide  that  a  different  rule  should  be  ap- 
plied to  the  two  classes  of  banks.  In  the  case 
of  the  banks  chartered  between  1801  and  1812, 
it  was  simply  provided  l^at  l^eir  bills,  should 
be  receivea  in  payment  of  the  taxes  and  other 
moneys  due  to  the  state.  In  the  case 
of  those  chartered  between  the  years  1831 
and  1836,  it  was  provided  that  their  bills  should 
be  thus  receivable  so  long  only  as  they  should 
pay  gold  and  silver,  current  coin,  for  their 
notes.  The  two  classes  of  banks  were  thus  con- 
fessedly placed  upon  a  different  basis,  and  so 
remained*  when  theact  of  1843  was  passed. 

To  justify  this  court  in  holding  tnat  the  act 

fassed  in  that  year  repealed  or  modified  the 
6th  section  of  the  charter  of  the  bank  in  ques- 
tion, it  must  appear  that  the  later  provision  is 
certainly  and  clearly  in  hostility  to  the  former. 
If,  by  any  reasonable  construction,  the  two 
statutes  can  stand  together,  they  must  so 
stand.  If  harmony  is  impossible,  and  only  in 
that  event,  the  former  law  is  repealed  in  part  or 
wholly,  as  the  case  may  be.  Dwar.  Stat.  53Q; 
Sedg.  Stat.  126;  United  States  v.  Tynen,  11 
Wall.  88,  92,  20  L.  ed.  153,  154;  Henderson's 
Tohaccoy  11  Wall.  667,  20  L.  ed.  237.  The  prin- 
ciple is  thus  expressed  in  Daviess  v.  Fairbum, 
3  How.  636,  643.  "If  s  subsequent  statute  be 
not  repugnant  in  all  of  its  provisions  to  a 
prior  one,  yet  if  the  latter  statute  clearly  in- 
tend to  prescribe  the  only  rule  which  shall  gov- 
ern, it  repeals  the  prior  one." 

Is  it  clear  and  certain  that  the  act  of  1843 
was  intended  to  prescribe  the  only  rule  to  gov- 
432*]  em  the  reoeivability  of  bank-*note9, 
and  that  a  different  rule  was  not  intended  to  be 
applied  to  the  banks  chartered  before  1812,  and 
those  chartere<l  after  1831?  Were  not  the 
words  ''the  specie  paying  banks,"  in  the  act  of 
1843,  intended  as  a  description  of  the  banks 
then  in  existence,  and  which  then  actually  paid 
specie  on  their  notes,  as  if  the  act  had  said  "all 
taxes  .  .  .  shall  be  paid  in  specie,  .  .  • 
or  the  notes  of  the  banks  of  the  state  now  pay- 
ing specie  in  conformity  with  their  charter,  to 
wit:  the  notes  of  the  Bank  of  the  state,  of 
South  Carolina,  the  UniMa  Bank,  etc.?" 
The  statute  hock  shows  that  for  many  years 

f>rior  to  1843,  at  each  successive  session,  the 
egislature  passed  an  annual  supply  bill,  in 
which  was  regularly  re-enacted  the  provision, 
that  the  taxes  due  to  the  state  for  that  year 
should  be  paid  in  specie,  paper  medium  (a  cur- 
rency now  at  an  end)  or  in  the  notes  of  specie 
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paying  banks.  This  was  a  temporary  and  an- 
nual act,  and  was  enacted  yearly  at  least  as 
early  as  the  year  1826,  until  and  including  the 
year  1842,  with  the  exception  of  the  year  1837. 
In  the  year  1837,  it  is  said  that  the  banks  were 
in  a  state  of  suspension,  and  the '  le^slature 
enacted  that  the  taxes  should  "be  paid  m  specie, 
.  .  .  or  the  bills  of  the  banks  of  the  state, 
and  if  any  bank  shall,  in  the  opinion  of  the 
comptroller  general,  become  unsafe,  so  that  its 
bills  ought  not  to  be  received  at  the  treasury, 
it  shall  be  his  duty  to  order  their  reception  to 
be  discontinued  by  the  tax  collectors."  6  Stat, 
at  L.  584. 

In  the  year  1843  the  provision  above  recited 
and  so  frequently  adopted  was  re-enad^  as  a 
part  of  the  general  law  of  the  state,  and  it  was 
no  longer  embraced  in  the  annual  supply  bill. 

Whether  contained  in  the  annual  supply 
bills  or  in  the  more  durable  form  of  the  act  of 
1843,  we  are  satisfied  that  that  act  was  not  in- 
tended by  the  legislature  as  a  repeal  of  the 
16th  section  of  the  act  incorporating  the  Bank 
of  the  State  of  South  Carohna. 

To  sustain  this  view,  we  refer  to  the  acts  ex- 
tending the  charter  of  the  bank  in  question.  It 
was  chartered  in  the  year  1812.  Its  charter  ex- 
pired in  the  year  1832,  and  was  in  *that  [*433 
year  extended  for  a  further  term  of  twenty- 
years.  In  the  year  previous,  in  the  succeeding 
year,  and  in  the  same  year,  the  legislature  en- 
acted the  provision  that  "taxes  should  be  paid 
in  specie,  paper  medium,  or  the  notes  of  the 
specie  paying  banks  of  the  state."  It,  however, 
re-enacted  in  its  extended  charter  the  provision 
that  the  notes  of  the  bank  of  the  state  should 
be  receivable  in  payment  of  taxes,  if  payable  in 
form  in  specie  and  on  demand. 

Again,  in  the  year  1852,  nine  years  after  the 
passaee  of  theact  of  1843,  the  legislature  for  the 
second  time  extended  the  charter  of  this  bank, 
including  the  original  16th  section.  If  there  be 
a  conflict  between  these  statutes,  it  might  well 
be  argued  that  the  act  of  1852  re-enacting  the 
16th  section  operated  as  a  repeal  of  the  law  of 
1843,  so  far  as  it  related  to  this  bank.  Whether 
this  be  the  case,  or  whether  the  two  are  to  be 
continual  as  both  continuing  in  force  and  as  be- 
ing applicable  to  different  subjects,  the  result  is 
the  same,  that  the  16th  section  remains  in  force. 

This  view  is  further  illustrated  by  the  fact 
that  the  four  other  banks  whose  charters  were 
granted  prior  to  1812,  were  extended  without 
any  alterations  of  their  charters.  Notwithst  and- 
infi^  the  yearly  enactment  that  taxes  should  be 
coUected  in  gold  and  silver,  or  the  notes  of 
specie  paying  banks,  the  charters  of  the  State 
Bank  and  of  the  Bank  of  South  Carolina  were 
extended  in  theyear  1822,  and  those  of  the  Union 
Bank  and  of  the  Planters' and  Mechanics' Bank, 
in  the  year  1830,  and  a«ain  in  1833  the  charters 
of  the  State  Bank  add  Uie  Bank  of  South  Caro- 
lina were  further  extended;  and  in  each  in- 
stance the  provision  was  retained  making  the 
notes  receivable  in  payment  of  taxes  without 
reference  to  the  fact  that  their  notes  should  be 
redeemed  in  specie.  It  is  difficult  to  believe  that 
the  legislature  intended  the  act  of  1843  to  act 
as  a  repeal  or  modification  of  these  laws,  some 
passed  prior  and  some  subsequent  to  that  dbtte« 

It  is  evident  again,  that  the  legislature  of 
South  Carolina,  when  th^  intended  that  the 
bills  of  nonspecie  paying  banks  should  not  be 
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received  in  payment  of  taxes,  used  langua^ 
perfectly  adapted  to  that  purpose,  and  indi- 
434*]  cated  the  process  'by  which  it  would 
easily,  but  certainly  be  accomplished.  Thus,  in 
the  charters  of  the  banks  incorporated  between 
tiie  jears  1831  and  1836,  is  found  the  provi- 
sion already  quoted,  viz.:  ''That  the  bills  or 
notes  of  said  corporation,  originally  made  pay- 
able on  demand,  or  which  shall  have  become  pay- 
tble,  in  gold  or  silver,  current  coin,  shall  be  re- 
ceivable by  the  treasurers,  tax  collectors,  solic- 
itors and  other  public  officers,  in  all  payments 
for  taxes  or  other  moneys  due  to  the  state,  so 
long  as  said  bank  shall  pay  gold  and  silver,  cur- 
rent coin,  for  their  notes.  But  whenever  there 
shall  be  a  protest  on  any  of  the  bills  or  notes 
of  said  bank,  for  nonpayment  in  specie,  the 
oomptroUer  general  shall  be  authorized,  and  is 
berwy  required,  to  countermand  the  receipts  of 
the  bills  and  notes  of  the  bank,  in  payment  of 
taxes  and  debts  due  to  the  state,  unless  good 
and  satisfactory  cause  shall  be  shown  him,  by 
the  said  corporation,  for  contesting  in  a  court 
of  Justice  the  payment  thereof." 

It  is  thus  expressly  enacted  that  its  bills 
shall  be  receivable  for  taxes  so  long  only  as  the 
said  bank  shall  pay  gold  or  silver  current  coin 
fer  its  notes.  A  precise  definition  is  given  of 
what  constitutes  a  failure  so  to  pay,  to  wit :  a 
protest  for  nonpayment  in  specie  of  its  notes 
or  bills,  and  a  mode  is  provided  for  precluding 
their  further  reception,  to  wit:  the  action  of 
the  ccNxiptroller  general. 

Again;  when  flie  charters  of  the  four  early 
banks,  the  associates  of  the  Bank  of  the  State, 
in  date  as  well  as  in  the  terms  of  their  charter, 
were  last  extended,  in  1852  and  1853,  they 
vere  subjected  to  the  same  restrictions  as  the 
other  banks  mentioned.  Their  recharter  was 
expressly  made  subject  to  the  condition  that 
their  notes  should  be  received  in  payment  of 
taxes,  so  long  only  as  the  banks  should  pay  gold 
and  silver,  current  coin,  for  their  notes. 

The  Bank  of  the  State  was  the  property  of 
the  state.  The  state  was  ite  only  stockholder, 
and  ite  faith  and  credit  stood  publicly  pledged 
for  the  payment  of  its  notes.  In  the  case  of  that 
bank  all  the  specifications  are  absent.  The  leg- 
isUture  intenticxially  omitted  te  say  that  its 
bills  should  not  be  receivable  for  texes  when  it 
435*]  failed  te  redeem  them  in  specie.  *It 
omitted  to  furnish  the  test  of  nonspecie  pay- 
ment, a  protest,  and  omitted  to  autnorize  the 
eomptroller  general  to  forbid  their  reception. 

It  is  scarcely  credible,  under  these  circiun- 
itanoes,  that  the  legislature  intended  the  Bank 
of  the  State  to  stend  upon  the  same  plane  with 
the  other  banks.  We  do  not  think  it  was  so  in- 
tended or  that  such  is  the  legal  efi'ect  of  the 
statutes  we  have  been  considering. 

The  absence,  in  the  case  of  the  Bank  of  the 
State,  of  the  necessary  machinery  to  prevent 
the  reception  of  its  notes  if  it  ceased  te  be  a 
specie  paying  bank,  affords  a  strong  argument 
in  support  of  this  view.  The  notes  were  intend- 
ed te  be  received  by  the  hundreds  of  tax  collect- 
ors throughout  the  state,  a  class  of  men  not 
tisnally  qualified  te  decide  nice  legal  questions, 
and  not  elected  with  a  view  te  their  capacity 
to  make  such  decisions.  Yet  the  question  of 
wheUier  a  bank  was  a  specie  paying  bank  or  a 
nonspecie  paying  bank  rested  in  the  judgment 
•nd  decision  of  the  collecter.  If  one  collector 
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held  as  a  matter  of  law  that  a  bank  which  paid 
specie  on  ite  bills  but  refused  te  pay  specie  on 
its  depoeite  was  a  specie  paying  bank,  he  could 
receive  its  notes  in  payment  of  texes.  If  the 
collecter  in  an  adjoining  district  held  that  the 
payment  of  ite  deposits  was  a  more  important 
element  than  the  redemption  of  ite  notes  in 
specie,  and  that  this  afforded  the  test  of  a  spe- 
cie paying  bank,  the  notes  could  be  refused  by 
him.  Great  and  inevitable  confusion  would  re- 
sult. That  such  confusion  was  anticipated, 
and  that  it  was  intended  to  be  avoided,  is  evi- 
dent from  the  clear,  detailed  and  precise  provi- 
si(Mis  applied  to  those  banks  where  the  actual 
payment  of  specie  by  them  was  intended  te  be 
required.  These  deteils  not  being  provided  for 
the  Bank  of  the  Stete,  a  strong  argument 
arises  that  the  actual  payment  of  specie  was 
not  intended  te  be  required  of  that  bank. 

That  the  principle  of  implied  repeal  or  modi- 
fication does  not  apply  to  the  charter  of  the 
Bank  of  the  Stete  we  are  considering  is  evident 
also  from  two  other  considerations:  1.  The 
state  of  South  Carolina  had  publicly  under- 
taken and  promised  that  the  notes  of  this  bank 
should  be  taken  in  payment  *\A  taxes  [*436 
and  all  other  debts  due  to  the  state.  It  im- 
pressed the  credit  of  the  stete  upon  the  notes. 
Every  man  who  held  and  receivwi  them  had  a 
right  to  rely  upon  this  promise.  When  the  stete 
intended  to  terminate  this  obligation,  as  it  has 
been  held  it  could  do  upon  reasonable  notice 
and  as  to  after  issued  bills,  it  was  bound  te  do 
it  openly,  intelligibly,  and  in  language  n<^  to 
be  misunderstood.  As  a  doubtful  or  obscure 
declaration  would  not  be  justifiable,  so  it  is  not 
te  be  imputed.  2.  The  provisions  of  a  special 
charter  or  a  special  authority  derived  from  the 
legislature  are  not  affected  by  general  legisla- 
tion on  the  subject.  The  two  are  to  be  decAiied 
to  stand  together;  one  as  the  general  law  of 
the  land,  the  other  as  the  law  of  the  particular 
case.  Dillon,  Mimic.  Corp.  §  4,  where  many 
cases  to  this  effect  are  collected. 

In  September,  1868,  an  act  was  passed  by 
the  legislature  of  South  Carolina  to  close  th^ 
operations  of  this  bank.  In  the  4th  section  it 
was  enacted  that  the  original  act,  "and  all  acts 
and  parte  of  acte,  which  render  the  bills  of  said 
corporation  receivable  in  payment  of  taxes  and 
all  other  debts  due  to  the  stete,  be,  and  the 
same  are  hereby  repealed.  The  16th  section 
was  the  act,  the  extension  of  1832  and  the  ex- 
tension of  1852  were  "the  parte  of  acte"  which 
rendered  ite  bills  receivable  in  payment  of 
texes.  This  was  the  explicit  and  intelligible 
declaration  to  which  tlie  public  was  entitled  te, 
and  the  legislature  intended  to  terminate  the 
receivability  of  ite  notes  in  payment  of  taxes 
or  debte  due  to  the  stete.  At  this  time,  and  not 
before,  was  the  16th  section  of  ite  charter  actu- 
ally and  legally  repealed. 

Much  that  is  difficult  in  the  consideration  of 
the  case  of  this  bank  is  explained  by  the  fact 
that  the  stete  itself  was  its  sole  stockholder, 
receiving  all  the  benefite  of  ite  bills  issued,  and 
responsible  for  all  ite  losses  and  the  payment 
of  its  bills. 

Upon  the  whole  caee  we  are  clear  that  the 
judgment  *helow  must  he  reversed  [*437 
and  a  mandamus  issued  to  the  collector, 
directing  him  to  receive,  in  payment  of  the 
relator's  taaes,  the  hills  offered  hy  him, 
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[Note. — ^At  the  same  time  as  the  foregoing 
argued  by  the  same  counsel,  decided,  an- 
nulled, reargued  and  again  decided,  the  simi- 
lar case  of  l^he  State  ex  rel.  James  Rohh  v. 
William  Ourney,  County  Treasurer,  No.  22, 
wherein,  without  a  separate  opinion,  the  court 
ordered  the  same  judgment.  The  following  dis- 
senting opinion  is,  however,  entitled  in  the  lat- 
ter case.    Ed.] 

State^  e»  rel,  James  Robb, 

V, 

William  Gubney,  County  Treasurer. 
[No.  22.] 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  ooiirt  in  this 
case.  I  agree  that  the  legislature  of  South  Garo 
lina  meant  the  same  tning  by  the  expression 
"notes  of  specie  paying  banks"  and  the  expres- 
sion "notes  of  banks  payable  in  specie,"  or  an 
equivalent  phrase.  But,  in  my  judgment,  it 
was  meant  by  both  expressions  to  indicate 
'^otes  of  banks  actually  paying  specie." 

The  other  Questions  m    the  case   were   not 
raised  or  consictered,  and  need  not  be  adverted  to. 

Mr.  Justice  Swayne  did  not  sit  in  this  case. 


SOLOMON  CUTNER,  for  the  use  of  J.  Schif- 

fcr  &  Co.,  Appt,, 

V, 

UNITED  STATES. 

(See  S.  C  17  Wall.  617-620.) 

lUegal  sale  of  cotton — suit  for  its  proceeds, 

1.  Where  a  sale  of  cotton  was  made  to  a  firm  in 
Nftw  York,  by  an  inhabitant  of  one  of  the  rebel- 
lious states  at  a  time  when  intercourse  l>etween 
the  inhabitants  of  the  two  belligerent  section^  was 
prohibited,  the  sale  was  illegal. 

2.  A  suit  in  the  court  of  claims  for  the  proceeds 
under  the  Captured  and  Abandoned  Property  Act 
cannot  be  maintained  by  the  vendor  against  the 
United  States  who  had  seized  and  sold  toe  proper- 
ty, for  the  benefit  of  the  vendee,  nor  for  the 
vendor's  benefit,  as  he  had  no  interest  remaining. 

[No.  43.] 

Argued  Oct,  22,  ISIS,      Decided  Nov.  5,  1875. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Messrs,  A.  L.  Merriinan«'  E,  Lander  and 
A.  G'.  Riddle,  for  appellant. 

At  the  time  of  the  execution  of  this  bill  ol 
Bale,  the  cotton  mentioned  therein  had  been 
seized  by  the  United  States  authorities  under 
the  war  power^  sold,  and  the  proceeds  thereof 
deposited  in  its  treasury;  and  consequently 
Cutner  had  no  title  to  tne  cotton  which  could 
bo  transferredj  and  only  a  right  to  the  proceeds 
thereof,  which  was  a  chose  in  action  in  the  na- 
ture of  a  claim  a^inst  the  United  States  for 
such  proceeds,  which  were  held  by  the  govern- 
ment as  his  trustees. 

Sec.  3,  act  of  Mar.  12,  1863  ( 12  Stat,  at  L. 
765) ;  U,  S,  V.  Anderson,  9  Wall.  65,  19  L.  ed. 
617 ;  U.  8,  V.  Klein,  13  Wall.  138,  20  L.  ed.  522; 
U.  S.  V.  Padelford,  9  Wall.  531,  19  L.  ed.  788; 
Mrs,  Alexander's  Cotton,  2  Wall.  404,  17  L.  ed. 
915. 

There  was  no  violation  of  the  law  restricting 
commercial  intercourse  in  this  transaction,  be- 
cause the  subject-matter  of  the  transfer  was 
not  property  in  a  state  declared  to  be  in  insur-^ 
rection,  capable  of  being  iransported  into  a 
loyal  state;  nor  was  it  property  in  a  loyal  state 
656 


purchased  for  the  purpose  of  being  transported 
to  the  insurrectionary  state. 

KershoAJO  v.  Kclsey,  100  Mass.  572  ;Buc^an- 
an  V.  Curry,  19  Johns.  137;  Clarke  v.  Morey, 
10  Johns.  69;  Conn.  v.  Penn,  1  Pet.  C.  C.  496; 
Denniston  v.  Imhrie,  3  Wash.  C.  C.  396 ;  Ward 
V.  Smith,  7  Wall.  447,  19  L.  ed.  207. 

So  if  the  enemy  with  whom  the  contract  is 
made  be  in  the  hostile  country  by  license  oi 
that  government. 

Crawford  v.  T/u?  Wm,  Penn,  3  Wash.  C.  C. 
484;  Same,  1  Pet.  C.  C.  166. 

The  act  of  1861  is  construed  to  mean  traf- 
ficking and  trading  in  property  liable  to  be 
used  in  being  transported  from  or  between 
states  in  insurrection,  and  not  to  personal  in- 
tercourse, nor  in  relation  to  property  not 
capable  of  being  so  transported. 

oee,  above  case  of  Kershaw  v.  Kelsey;  also^ 
Allen  V.  Russell,  19  Tex.  87. 

Mr,  Geo.  H.  Williams,  Atty,  Oen,,  for  the 
United  States: 

This  suit  is,  to  all  intents  and  purposes,  a 
suit  by  J.  Schififer  &  Co.  It  is  alleged  to  be 
brought  for  their  use  in  the  petition;  and  the 
finding  of  the  court  of  claims  is,  that  Cutner 
has  no  interest  in  the  property.  The  sale  to 
Schiffer  &.  Co.  was  at  or  about  the  time  of  the 
surrender  of  the  cotton  to  the  government. 

From  the  petition  it  would  seem  that  nego- 
tiations for  tne  sale  of  the  cotton  had  preceded 
the  transfer  to  the  govemmoit,  and  under  this 
finding,  the  suit  must  be  treated  in  the  same 
manner  as  if  brought  by  Schiffer  &  Co.  only. 

See  United  States  v.  Bums,  12  Wall.  246,  20 
L.  ed.  388. 

This  beinff  so  the  case  is  perfectly  plain. 

By  the  4th  section  of  the  act  of  Jmy  2,  1864 
(13  Stat,  at  L.  376),  the  prohibitions  upon 
commercial  intercourse  with  the  territoiy  in 
rebellion,  are  made  to  apply  "to  all  commercial 
intercourse  by  and  between  persons  residing  or 
being  within  districts  within  the  present  or  fu- 
ture lines  of  national  military  occupation  in 
the  states  or  parts  of  states  declared  in  insur- 
rection, whether  with  each  other  or  with  per- 
sons residing  or  being  within  districts  declared 
in  insurrection,  and  not  within  those  lines." 

This  statute  made  the  purchaser  of  this  cot- 
ton illegal,  notwithstanding  that  Savannah  had 
been  occupied  by  the  United  States  forces. 

Ouachita  Cotton,  6  Wall.  521,  18  L.  ed.  935 ; 
United  States  v.  Lane,  8  Wall.  185,  19  L.  ed. 
445;  Montgotnery  v.  United  States,  ante,  97. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Solomon  Cutner  the  claimant  in  this  case,  in 
his  petition  states,  and  the  court  of  claims 
finds,  that  he  sues  for  the  use  of  Samuel  Schif- 
fer, surviving  partner  of  J.  Schiffer  &.  Co. 
Though  a  loval  citizen  he  was  a  resident  of 
Georgia,  and  had  the  cotton  in  question,  30 
bales,  on  storage  in  Savannah,  ana  that  place 
was  captured  by  General  Sherman  in  1864.  He 
duly  reported  it  on  the  23d  of  February,  1865, 
and  haa  it  registered  by  the  treasury  agents, 
who  took  it  into  custody  on  the  3d  of  March. 
On  the  6th  of  March,  1865»  Cutner  executed  a 
bill  of  sale  of  the  cotton  to  J.  Schiffer  &,  Co,  of 
New  York,  as  he  states,  in  consideration  of  a 
debt  which  he  was  owing  them;  but  the  oourt 
of  claims  finds  that  he  received  at  the  time 
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from  J.  B.  SieWari,  tlie  atioriiey  and  agent  of 
Sdiiffer  &  Co.,  $2,250,  the  entire  consideration 
named  in  the  bill  of  sale. 

Intercourse  between  the  inhabitants  of  the 
two  belligerent  sections  was  still  prohibited 
wben  this  sale  was  made.  It  was,  therefore, 
elearly  illegal,  unless  Schiffer  &.  Co.  had  a  li- 
oense  to  trade  in  Savannah,  which  the  case  ex- 
pressly finds  they  had  not.  The  sale  being  ille- 
gal, the  suit  caimot  be  sustained  for  the  benefit 
of  the  vendees.  It  cannot  be  sustained  for  Cut- 
ner's  own  benefit,  because  he  received  the  full 
eonsideration  of  the  cotton  and  has  no  interest 
remaining. 

Decree  affirmed. 


JOHN  A.  C.  HORN,  Appt, 
r. 
WILLIAM  LOCKHART  ei  al. 
(Sec  S.  C.  17  Wall.  670-681.) 
Diimissal  of  ease  as  to  some  parties^  decree  as 
to  the  rest — investmetit  in  confederate  bonds 
ly  executor — ifwalid  decree — acts  of  Confed- 
erate States  during  the  u>ar, 

fl.  Wben  objection  Is  taken  to  the  Jarisdiction 
of  the  circait  court  of  the  United  States  by  reason 
of  the  citixenshlp  of  some  of  the  parties  to  a  suit 
the  question  is  whether  to  a  decree  authorized 
by  the  case  presented,  they  are  indispensable  par- 
tiet.  If  their  interests  arc  severable  from  those  of 
other  parties,  and  a  decree  without  prejudice  to 
their  rights  can  be  made,  the  jarisdiction  of  the 
eoort  should  be  retained  and  the  suit  dismissed  as 
to  them. 

2.  To  ft  suit  brought  In  the  circuit  court  of  the 
United  States  by  legatees  in  a  will,  to  compel  an 
executor  to  account  for  moneys  received  by  him 
from  sales  of  property  belonging  to  the  estate  of 
kig  testator,  and  to  pay  to  them  their  distributive 
■hares,  it  is  no  answer  for  the  executor  to  show 
that  he  Invested  such  funds  in  bonds  of  the  confed- 
erate government  by  authority  of  a  law  of  the 
ttate  in  which  be  was  executor,  and  that  such  in- 
Tcstment  was  approved  by  the  decree  of  the  pro- 
bate coort  having  settlement  of  the  estate.  Such 
hivestment  was  a  direct  contribution  to  the  re- 
■oorces  of  the  confederate  government,  and  was 
an  illegal  transaction,  and  the  decree  of  the  pro- 
bate court,  approving  the  investment  and  directing 
the  payment  of  the  distributive  shares  of  the  leg- 
atees In  snch  bonds,  was  an  absolute  nullity  and 
affords  no  protection  to  the  executor  in  the  courts 
of  the  United  States. 

8.  The  acts  of  the  several  states  in  their  indi- 
▼Idoal  capacities  and  of  their  different  depart- 
ments of  government,  executive,  judicial,  and  leg- 
islative, during  the  war,  so  far  as  they  did  not  Im- 
pair or  tend  to  Impair  the  supremacy  of  the  na- 
tional authority,  or  the  just  rights  of  citizens  un- 
6a  the  Constitution,  are  in  general  to  be  treated 
u  valid  afid  binding. 

[No.  17.] 

Argued  Mar.  6,  181S.    Reargued  Oct,  21,  22, 
1S73.    Decided  yov.  S,  1879, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Alabama. 

Tbe  bill  in  this  case  was  filed  in  the  court 
below  Nov.  15,  1867,  hjr  William  Lockhart, 
Saimh,  hiB  wife,  and  Narcissa  Lockhart,  citizens 
of  Texas,  against  John  A.  C.  Horn  and  others, 
dtizena  of  Alabama,  together  with  William 
MePhail  and  Mary,  his  wife,  citizens  of  Texas. 

It  avera  that  John  Horn  died  in  Marengo, 
Aift^f^niftj  in  March  1858.    He  left  a  widow, 

fHeadnotes  by  Mr,  Justice  Fibld. 

NoTB. — Jurisdiction  of  U.  8.  circuit  court  de- 
pendina  on  residence  of  parties — see  notes,  36  L. 
ed.  U.  8.  579 ;  10  C  a  A.  249 ;  27  C.  C.  A.  298 ; 
11  L.  R.  A.  216. 
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Kebecca,  and  the  following  children:  John  A- 
C.  Horn,  the  appellant;  Sarah  Lockhart,  Nar- 
cissa Lockhai-t,  Mary  McPhail,  Francis  L» 
Biyan,  and  Elizabeth  Nabors.  All  the  defend- 
ants but  McPhail*  and  wife  are  citizens  of  Ala- 
bama. 

That  the  said  John  A.  C.  filed  for  probate, 
July  5,  1858,  the  will  of  his  father,  and  this 
was  established  and  admitted  to  probate  at  the 
September  term  of  the  court  following.  The 
complainants  aver  that  as  they  were  not  pres- 
ent or  represented,  they  are,  under  the  statutes 
of  the  State,  not  precluded  from  controverting 
it. 

That  the  said  John  A.  C,  in  November,  1868, 
was  appointed  and  qualified  as  executor;  that 
he  collected  and  received  $30,000  belonging  to 
said  estate,  which  he  should  be  made  to  account 
for  to  the  heirs,  or  if  the  will  be  sustained,  to 
the  legatees  or  devisees. 

That  the  said  executor,  in  May,  1860,  made 
a  partial  settlement  in  the  probate  court,  but 
the  complainants  were  not  present,  and  had  no 
"actual  legal  notice." 

That  in  May,  1864,  he  had  a  pretended  final 
settlement,  and  filed  his  resignation  as  execu-« 
tor. 

That  the  only  notice  pretended  to  have  been 
^ven  was  by  publication  in  a  newspaper 
"which  never  reached  your  orators."  That  ow- 
ing to  the  presence  of  the  armies,  it  was  impos- 
sible for  them  to  reach  the  place  of  setUement; 
that  they  hud  no  agent  present  and  in  no  way 
participated  in  it;  therefore  they  assert  the 
right  to  call  the  said  executor  to  account,  as 
fully  as  though  no  settlement  had  been  made. 

The  bill  further  avers  that  the  assets  of  the 
estate  were  received  in  sound  funds;  yet  the 
said  executor  was  allowed  credit  for  the  resi- 
due in  his  hands,  because  he  alleged  that  he 
had  invested  the  same  in  the  bonds  of  the  con- 
federate states;  (this,  it  is  charged,  was  a  con- 
version which  made  him  liable  for  the  sum, 
with  interest). 

That  the  said  executor  was  in  possession  of 
720  acres  of  land  which  was  devised  to  the 
widow  for  life,  and  after  her  death  to  the  said 
John  A.  C,  and  if  the  will  be  sustained,  still 
John  A.  C.  was  not  entitled  to  the  possession 
and  enjoyment  until  after  Rebecca's  death; 
that  he  has  enjoyed  the  rent  of  the  lands  from 
their  father's  death.  But  your  "orators  charge 
that  they,  in  common  with  the  other  heirs,  are 
entitled  to  said  lands  in  absolute  rieht." 

The  bill  prays :  first,  that  the  will  be  set  aside 
and  the  estate  be  settled  and  distributed,  and 
the  said  John  A.  C.  held  to  account  with  the 
persons  entitled  to  distribution  and  inheritance. 

Second,  if  it  be  not  set  aside,  then  the  execu- 
tor be  held  to  account  "with  your  orators  and 
the  other  devisees  and  legatees." 

Subpoena  is  prayed  against  each  of  thewde- 
fendants,  and  that  McPhail  and  wife  be  made 
defendants,  if  they  come  within  the  jurisdic- 
tion of  the  court. 

Feb.  18,  1868,  a  demurrer  was  filed  b^  the 
appellant  in  which,  inter  alia,  the  jurisdiction 
of  the  court  is  denied  on  account  of  the  parties 
which  was  overruled  by  the  district  judge,  May 
6,  1868. 
July  28,  Horn  filed  his  answer. 
After  averring  that  he  had  fully  accounted 
and  properly  administered^  the  answer  refers  to 
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the  settlement  of  May  21,  1860,  and  avefs  that 
all  the  complainants  were  present  or  repre- 
sented by  their  attorneys,  and  that  they  filed 
objections  and  exceptions  and  that  after  due 
notice  to  the  parties  and  on  the  first  Monday 
in  May,  1864,  a  decree  on  final  settlement  was 
made  and  the  appellant  discharged  from  his 
trust. 

As  to  the  720  acres  of  land  which  the  bill 
seeks  to  charge  him  with,  he  says  that  as  the 
widow  dissented  from  the  will,  he  became  un- 
der the  law  entitled  to  the  immediate  posses- 
sion thereof. 

That  all  the  money  received  by  him  was  in 
"sound  funds,"  ho  denies.  At  the  commence- 
ment of  the  war,  a  large  amount  for  lands  sold 
to  Craighead,  Jan.  8,  1859,  on  a  twelve  months' 
credit,  was  still  due.  The  sale  was  for  $10,000, 
on  which  was  paid  $6,240,  in  good  money,  which 
was  accounteu  for  in  his  partial  settlement. 
Craighead  died  shortly  after  the  purchase  mon- 
ey b^me  due,  and  by  the  laws  of  the  state,  no 
jud^ent  could  be  rendered  against  his  estate 
until  eighteen  months  after  grant  of  adminis- 
tration, say  in  1862-3,  and  it  could  then  only 
be  collected  in  confederate  notes. 

That  in  October,  1862,  he  received  from  the 
administrator  $5,075.20,  in  confederate  treas- 
ury notes,  the  remainder  of  the  purchase  money. 

By  the  act  of  the  confederate  Congress,  then 
in  force,  those  who  refused  to  receive  this  money 
in  payment  of  debts  were  to  be  taxed  thereon 
as  if  such  debts  were  gold.  In  receiving  this 
currency  he  acted  in  good  faith  and  for  the 
benefit  of  the  estate,  and  received  the  same  cur- 
rency for  all  debts  due  in  his  private  capacity. 

The  currency  thus  received  was  of  the  issue 
of  Feb.  17,  1864,  and  known  as  the  "old  issue," 
and  as  to  this  an  act  of  said  Congress,  which 
was  also  re-enacted  b^  the  state,  provided  that 
if,  within  a  given  period,  the  said  issue  was  not 

S resented  to  be  funded  in  4  per  cent  bonds, 
liey  should  not  be  receivable  for  taxes,  and  be 
subjected  to  a  heavy  taxation. 

To  preserve  the  interest  of  the  estate  he  in- 
vestea  all  the  funds  then  belonging  to  it,  $7,- 
900,  and  received  in  lieu  thereof  the  aforesaid 
bonds. 

This  investment  was  reported  to  the  probate 
court,  at  the  time  he  made  the  final  settlement, 
and  his  action  in  the  premises  was  approved 
and  confirmed,  which  final  settlement,  it  is  in- 
sisted, is  conclusive,  and  cannot  be  attacked 
collaterally. 

McPhail  and  wife  filed  their  answer  Apr.  16, 
1868,  in  which  they  admit  the  truth  of  all  the 
avermenta  of  the  bill,  and  decrees  pro  confesso 
were  entered  against  them. 

May  26,  1871,  the  jurisdiction  of  the  oourt 
was  again  challenged,  and  a  motion  to  dismiss 
was  made,  on  the  ground  that  McPhail  and 
wife,  two  of  the  defendants,  were  of  the  same 
state  as  the  complainants.  On  this  the  court 
ordered  that  the  cause  "proceed  on  its  merits, 
the  court  reserving  its  opinion  on  the  question 
of  jurisdiction." 

By  the  final  decree  the  probate  of  the  will  is 
sustained;  but  the  executor  is  held  to  pay  to 
the  complainants  the  several  amounts  found 
due  in  the  final  settlement  of  May  2, 1864,  with 
interest  from  the  date  of  the  decree,  in  lawful 
money  of  the  United  States;  and  tho  bill  is  dis- 
missed as  to  McPhail  and  wife,  the  court  be- 
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ing  of  opinion  that  they  are  not  essential  par- 
ties to  the  suit. 

The  defendant,  John  A.  C.  Horn,  brought 
the  case  to  this  court  by  appeal,  assigning  the 
follov^ing  errors: 

1.  The  overruling  of  the  demurrer  and  the 
plea  to  the  jurisdiction. 

2.  The  sustaining  of  the  jurisdiction  after 
dismissing  two  of  the  defendants,  who  were 
necessary  parties  to  the  bill. 

3.  In  holding  that  the  final  judgment  of  the 
probate  court  was  not  conclusive  in  this  liti- 
gation. 

4.  In  holding  the  executor  liable,  on  the 
ground  of  negligence  in  not  sooner  collecting 
the  debt  due  by  Craighead,  when  no  such 
charge  is  made  by  complainapt's  bill,  and  no 
evidence  ofl'ered  by  them  to  establish  it. 

5.  In  decreeing  the  full  amount  of  the  sums 
found  due  on  the  settliement,  without  regard  to 
the  value  of  the  money  at  the  time  it  was  re- 
ceived. 

Mr,  P.  Phillips,  for  appellant: 

As  the  Constitution  limits  the  jurisdiction  to 
controversies  between  citizens  of  different 
states  no  form  of  pleading  or  express  consent 
could  authorize  the  court  to  decree  in  the  case 
as  presented  by  the  bill.  On  its  face  it  shows 
there  is  no  jurisdiction,  and  it  is  well  settled 
that  this  defect  may  be  taken  advantage  of 
without  demurring,  on  motion  at  any  sta^e  of 
the  proceedings. 

Coal  Co,  V.  Blatchford,  11  WaU.  178,  20  L. 
ed.  181. 

The  bill  is  filed  to  set  aside  a  will,  to  have 
distribution  made  of  the  willed  land,  and  an 
account  against  the  executor.  In  such  a  bUly 
McPhail  and  wife  were  necessary  parties.  They 
could  have  been  joined  as  co-complainants,  as 
they  were,  with  them,  citizens  of  Texas.  That 
there  was  no  difficulty  in  procuring  their  as- 
sent to  this,  is  to  be  seen  m  their  voluntarily 
appearing  as  defendants  to  this  suit,  and  by 
their  answer  confessing  all  the  statements  of 
the  bill  to  be  true. 

Barney  v.  Baltimore,  6  Wall.  283, 18  L. ed.  826. 

In  dismissing  the  bill  to  cure  the  defect  of 
jurisdiction,  it  was  made  defective  for  want  of 
necessary  parties. 

The  court  held  "that  the  receiving  of  the 
money  by  Horn,  as  executor,  in  confederate 
notes,  and  the  investment  of  the  notes  in  con- 
federate bonds,  were  in  strict  accordance  wiUi 
laws  passed  by  the  legislature  of  Alabama  in 
November,  1861,  and  November,  1863." 

It  also  held,  "that  all  transactions,  judg- 
ments and  decrees  in  conformity  with  existing 
laws  between  citizens  of  the  confederate  states 
during  the  war,  except  such  as  were  directly  in 
aid  of  the  rebellion,  ought  to  stand  good." 

But  the  deposit  of  Horn  of  the  $7,000,  fn  the 
depository  of  the  C.  S.  A.,  was  adjudged  to  be 
within  the  exception  as  a  direct  contribution 
to  the  resources  of  that  government. 

It  is  not  claimed  that  Horn  incurred  liabil- 
ity for  receiving  the  sums  due  to  the  estate  in 
confederate  money,  for  he  did  this  in  strict 
conformity  with  existing  laws.  His  liability  is 
rested  upon  his  depositing  this  money  for  the 
purpose  of  converting  them  into  interest  beitr- 
mg  bonds. 

Was  this  a  violation  of  the  trust  imposed  on 
him  by  the  law  I 
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Horn  testifies  that  he  bonded  them  because 
of  the  law  passed  by  the  confederate  Congress 
compelling  treasury  notes  to  be  bonded  by 
such  a  time,  or  they  would  be  worthless;  and 
that  he  reported  the  same  to  the  probate  court 
as  required  by  law,  and  filed  the  certificate  or 
bond  in  said  court. 

The  law  thus  referred  to  requires  that  such 
notes  as  were  held  by  Horn  should  be  presented 
for  funding  before  Apr.  1,  1864.  A  failure  to 
do  this  incurred  the  penalty  of  a  tax,  in  addi- 
tion to  that  of  33^  per  cent  imposed  by  the  4th 
section,  of  ten  per  cent  per  month  until  pre- 
sented. Besides  this,  the  money  was  to  be  no 
longer  received  for  taxes,  the  chief  value  the 
money  then  possessed. 

Horn's  conduct  is  to  be  judged  by  the  circum- 
Btances  which  existed  when  he  was  called  upon 
to  act.  He  would  have  been  faithless  to  his 
trust  had  he  permitted  these  notes  to  perish 
on  his  hands,  while  there  was  an  opportunity 
of  investing  them  in  a  security  which  might  be 
of  value. 

It  is  difficult  to  see  how  this  act  could  be 
Baid  to  be  in  aid  of  the  rebellion,  when  no  such 
motive  induced  it;  but  on  the  contrary,  it  is 
shown  to  have  been  done  imder  compulsion  of 
law,  and  to  save  the  estate  for  the  cestui  que 
trust. 

It  is  equally  difficult  to  see  how,  if  Horn  can 
free  himself  from  liability  in  receiving  con- 
federate money  because  the  law  of  the  state 
directed  him  to  do  so,  he  may  not  also  claim 
the  protection  of  the  law  in  converting  that 
money  into  bonds. 

We  insist  upon  the  reversal  of  the  decree  in 
holding  the  executor  liable  by  reason  of  his 
fonding  the  confederate  money. 

It  is  said  that  this  was  an  act  in  aid  of  the 
rebellion,  which  "the  dignity  of  the  United 
States  government  will  not  allow  to  stand  good." 
The  case  now  presented  is  an  appeal  to  the 
court  to  relieve  one  of  the  parties  to  a  con- 
summated act;  to  set  aside  a  judgment  rendered 
nnder  a  government  exercising  full  dominion 
over  all  8ie  parties  to  it,  and  with  their  as- 
sumed assent.  In  such  a  case  it  does  not  lie  in 
the  mouth  of  the  complainant  to  say  that  the 
court  of  probate  could  not  exercise  judicial 
power  during  the  war,  nor  that  these  proceed- 
ugs  are  erroneous  in  carrying  into  effect  the 
laws  of  the  confederate  government,  because 
made  to  facilitate  the  war  a^inst  the  govern- 
ment of  the  United  States.  He  is  as  responsi- 
ble and  as  much  bound  as  if  the  record  had 
shown  he  was  himself  the  author  of  the  law 
of  which  he  now  complains.  As  between  citi- 
zens thus  situated,  all  consummated  acts  are 
beyond  the  reach  of  judicial  revision. 

If  the  statute  under  which  the  executor  was 
required  to  fund  the  assets  of  the  estate  was  il- 
le^d,  he  was  a  party  to  it.  In  law  he  must  be 
considered  as  having  assented  to  it,  and  in 
sudi  a  case  the  court  will  not  lend  it^  aid. 

If  the  executor  under  this  law  had  failed  to 
fond,  and  allowed  the  notes  to  perish  on  his 
hands,  the  complainant  in  the  courts  of  the 
confederacy  would  have  had  a  perfectly  dear 
case  for  condemning^  him.  Can  he  now  come 
into  the  courts  of  the  United  States  and  hold 
the  executor  liable  on  the  opposite  ground? 

The  principles  here  advanced  have  been  fully 
sustained  by  the  highest  courts  in  Ala.,  Miss., 
and  Va. 
17  Waix. 


Watson  V.  Stone,  40  Ala.  451;  Trotter  v. 
Trotter,  40  Miss.  710. 

The  conduct  of  a  trustee  or  agent  must  not 
be  judged  of  by  matters  ex  post  facto. 

Admit,  however,  that  this  funding  was  ille- 
gal, and  that,  conseijuently,  the  executor  is  lia- 
ble as  for  a  conversion;  this  would  not  charge 
him  with  the  amount  of  funds  converted  in 
specie  or  its  equivalent.  It  is  admitted  that  he 
had  properly  received  confederate  treasury 
notes.  If  he  wrongfully  converted  them,  the 
measure  of  liability  is  their  value  at  the  time 
of  conversion.  Head  v.  Talley,  3  Am.  Law 
Times,  N6.  9,  p.  55. 

Mr.  John  T.  Morgaa,  for  appellees : 

The  plenary  jurisdiction  conferred  on  the 
circuit  courts  in  equity  cases,  we  think,  is  not 
defeated  by  the  fact  that  a  party  defendant, 
who  may  so  "come  within  tne  jurisdiction," 
happens  to  reside  in  the  same  state  with  the 
complainant.  The  question  in  such  case  would 
be  whether  the  complainant  would  have,  as 
against  the  defendant,  full,  adequate  and  com- 
plete relief  in  his  suit  in  the  courts  of  the  state 
where  they  are  both  citizens.  If  he  could  not 
have  such  relief,  he  is  not  compelled  to  sue  in 
such  state  courts.  The  letter  of  the  statute 
denies  to  the  circuit  courts  jurisdiction  of  the 
suit  when  it  is  between  citizens  of  the  state  in 
which  the  suit  is  brought;  but  its  spirit,  gath- 
ered from  the  entire  context  is,  that,  in  equity 
cases,  the  jurisdiction  is  not  ousted  by  the  citi- 
zenship of  the  complainant  and  one  of  the  de- 
fendants in  a  state  in  which  the  suit  is  not 
brought. 

Noonan  v.  Lee,  2  Black,  499,  17  L.  ed.  278; 
Fitch  V.  Creighton,  24  How.  159,  16  L.  ed.  596; 
Neves  v.  Scott,  13  How.  268;  Rohinsonv.  Camp- 
bell,  3  Wheat.  212;  Clark  v.  Smith,  13  Pet.  195. 

In  this  case,  the  suit  is  not  between  the  com- 
plainants and  McPhail  and  wife.  It  is  for  the 
benefit  of  the  latter,  and  no  decree  is  $isked 
against  them.  They  are  proper  but  not  neces- 
sary parties.  If  this  bill  nad  been  filed  by  the 
complainants  against  McPhail  and  wife  in 
Texas,  no  relief  could  have  been  obtained  upon 
it.    West  V.  Randall,  2  Mason,  181. 

In  the  case  of  Coal  Co.  v.  Blatchford,  11 
Wall.  172,  20  L.  ed.  179,  one  of  the  complain- 
ants and  the  defendants  were  citizens  of  the 
state  in  which  the  suit  was  brought. 

The  following  cases  are  more  nearly  in  point, 
and  declare  principles  which  seem  to  justify 
the  uniting  of  McPhail  and  wife  as  defendants 
in  the  suit: 

Browne  v.  Strode,  6  Cranch,  303;  McNutt  v. 
Bland,  2  How.  10;  Wormley  v.  Wormley,  8 
Wheat.  421;  Irvine  v.  Lowry,  14  Pet.  293. 

If  the  bill,  on  its  face,  showed  a  want  of  ju- 
risdiction as  to  some  of  the  defendants,  the 
amendment,  allowed  by  dismissing  the  bill  as 
to  them,  was  proper  and  relieved  the  case  of 
the  question. 

CoMlly  V.  Taylor,  2  Pet.  656;  Dwighi  v 
Humphreys,  3  McLean,  104. 

The  act  of  Feb.  28,  1839  (5  Stat,  at  L.  321), 
provides  for  a  decree  on  the  voluntary  appear- 
ance of  a  defendant,  and  makes  it  "lawful  for 
the  court  to  entertain  jurisdiction"  on  such  vol- 
untary appearance.  This  statute  contains  no 
exception  as  to  defendants  who  are  citizens  of 
the  same  state  with  the  complainant. 

The  supreme  court  of  Alabama,  in  harmony 
with  the  doctrines  stated  in  17.  B.  v.  Keehler.  9 
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Wall.  83,  19  L.  ed.  674,  Kas  repeatedly  held 
that  the  judgments  of  the  courts  of  states  en- 
gaged in  the  rebellion  are  to  be  regarded  as  if 
rendered  by  foreign  tribunals,  and  that  the 
statutes  enacted  by  states  so  in  rebellion  are 
void. 

Shaw  V.  Lindsay f  46  Ala.  290;  Mosely  v. 
Tuthill,  45  Ala.  021;  Bihh  v.  Avery,  46  Ala. 
691;  Thompson  v.  Ferryman,  45  Ala.  619. 

In  this  case  it  is  held  that  a  payment  of  a 
decree  in  confederate  money  is  no  satisfaction. 

In  Houston  v.  Deloach,  43  Ala.  364,  the  act 
of  the  legislature  authorizing  guardians  and 
trustees  to  invest  trust  funds  m  confederate 
bonds,  approved  Nov.  7,  1861,  is  declared  un- 
constitutional. 

In  Powell  V.  Knighton,  43  Ala.  626,  it  is  held 
that  an  executor  who  has  sold  enough  property 
to  pay  a  legacy,  and  received  payment  in  con- 
federate money  in  good  faith,  had  no  defense 
against  a  suit  to  recover  the  legacy. 

Hall  V.  Hall,  43  Ala.  488;  Chtsholm  v.  Cole- 
man, 43  Ala.  204;  Pitts  v.  Singleton,  44  Ala. 
363;  Kitchell  v.  Jackson,  44  Ala.  302. 

Mr.  Justice*  Field  delivered  the  opinion  of 
the  court: 

The  validity  of  the  will  of  John  Horn,  de- 
ceased, is  not  a  question  for  our  consideration. 
The  circuit  court  held  that  the  statute  of  lim- 
itations of  Alabama  had  barred  the  right  of  the 
complainants  to  contest  its  validity;  and,  also, 
that  they  were  estopped  from  such  contestation 
by  accepting,  without  objection  or  protest,  div- 
idends of  the  property  founded  upon  the  direc- 
tions of  the  will.  The  executor  and  principal 
570*]  ♦devisee  does  not,  of  course,  controvert 
the  correctness  of  this  decision,  as  it  sustains 
his  position,  and  the  complainants  have  not  ap- 
pealed. 

The  case,  as  presented  to  us,  therefore,  is  one 
where  an  executor  in  Alabama  is  alleged  to 
have  misappropriated  funds  of  an  estate,  to 
which  legatees  in  Texas  were  entitled,  and  to 
enforce  from  the  executor  an  accounting  and 
payment,  the  legatees  ask  the  aid  of  a  court  of 
the  United  States. 

The  objection  to  the  jurisdiction  of  the  court, 
that  two  of  the*  defendants  were  residents  of 
Texas,  the  same  state  with  the  complainants, 
was  met  and  obviated  by  the  dismissal  of  the 
suit  as  to  them.  They  were  not  indispensable 
parties;  that  is,  their  interests  were  not  so  in- 
terwoven and  bound  up  with  those  of  the  com- 
Slainants,  or  other  parties,  that  no  decree  could 
e  made  without  necessarily  affecting  them. 
And  it  was  only  the  presence  of  parties  thus 
situated  which  was  essential  to  the  jurisdiction 
of  the  court.  The  rights  of  the  parties  other 
than  the  defendants  who  were  citizens  of  Tex- 
as, could  be  and  were  adequately  and  fully 
determined  without  prejudice  to  the  interests 
of  those  defendants.  And  the  question  alwavs 
is  or  should  be,  when  objection  is  taken  to  the 
jurisdiction  of  the  court  by  reason  of  the  citi- 
zenship of  some  of  the  parties,  whether,  to  a 
decree  authorized  by  the  case  presented,  tii<fy 
are  indispensable  parties,  for  if  their  interests 
are  severable,  and  a  decree  without  prejudice 
to  their  rights  can  be  made,  the  jurisdiction  of 
the  court  should  be  retained  and  the  suit  dis- 
missed as  to  them.  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  ed.  826;  Shields  v.  Barrow,  17 
How.  130, 15  L.  ed.  158. 
MO 


Upon  the  accounts  presented  by  the  executor 
to  the  pi^obate  court  in  Alabama  for  settlement, 
it  appears  that  he  received  moneys  from  the 
sales  of  property  belonging  to  the  estate  of  the 
testator,  amounting  to  over  $7,000,  and  in- 
vested the  same  in  bonds  of  the  confederate 
states.  By  the  decree  of  the  probate  court  this 
investment  was  approved,  and  the  executor  was 
directed  to  pay  the  legatees  their  respective 
shares  in  those  bonds.  Now,  the  question  is 
whether  this  disposition  of  the  moneys  thus  re- 
ceived, *and  the  decree  of  the  court,  are  [*580 
a  sufficient  answer  on  the  part  of  the  executor 
to  the  present  suit  of  the  legatees  to  compel  an 
accounting  and  pa3anent  to  them  of  their 
shares  of  those  funds. 

It  would  seem  that  there  could  be  but  one 
answer  to  this  question.  The  bonds  of  the  con- 
federate states  were  issued  for  the  avowed  pur- 
pose of  raising  funds  to  prosecute  the  war  then 
wa|;ed  by  them  against  the  government  of  the 
United  States.  The  investment  was,  therefore, 
a  direct  contribution  to  the  resources  of  the 
confederate  government;  it  was  an  act  ffivinff 
aid  and  comfort  to  the  enemies  of  the  United 
States;  and  the  invalidity  of  any  transaction 
of  that  kind,  from  whatever  source  originat- 
ing, ought  not  to  be  a  debatable  matter  in  the 
courts  of  the  United  States.  No  legislation  of 
Alabama,  no  act  of  its  convention,  no  judgment 
of  its  tribunals  and  no  decree  of  the  confeder- 
ate government,  could  make  such  a  transaction 
lawful. 

We  admit  that  the  acts  of  the  several  states 
in  their  individual  capacities,  and  of  their  dif- 
ferent departments  of  government,  executive, 
judicial,  and  legislative,  during  the  war,  so  far 
as  they  did  not  impair  or  tend  to  impair  the 
supremacy  of  the  national  authority,  or  the 
just  rights  of  citizens  under  the  Constitution, 
are,  ingeneral,  to  be  treated  as  valid  and  bind- 
ing. T%e  existence  of  a  state  of  insurrection 
and  war  did  not  loosen  the  bonds  of  society,  or 
do  away  with  civil  government  or  the  regular 
administration  of  the  laws.  Order  was  to  be 
preserved,  police  regulations  maintained,  crime 
prosecuted,  property  protected,  contracts  en- 
forced, marriages  celebrated,  estates  settled, 
and  the  transfer  and  descent  of  property  reg- 
ulated precisely  as  in  time  of  peace.  No  one, 
that  we  are  aware  of,  seriously  questions  the 
validity  of  judicial  or  legislative  acts  in  the  in- 
surrectionary states  touching  these  and  kin- 
dred subjects,  where  they  were  not  hostile  in 
their  purpose  or  mode  of  enforcement  to  the 
authority  of  the  national  government,  and  did 
not  impair  the  rights  of  citizens  under  the  Con- 
stitution. The  validity  of  the  action  of  the  pro- 
bate court  of  Alabama  in  the  present  case  in 
the  settlement  of  the  accounts  of  the  executor 
we  do  *not  question,  except  so  far  as  it  [*  581 
approves  the  investment  of  funds  received  by 
him  in  confederate  bonds,  and  directs  payment 
to  the  legatees  of  their  distributive  shares  in 
those  bonds.  Its  action  in  this  respect  was  an 
absolute  nullity,  and  can  afford  no  protection 
to  the  executor  in  the  courts  of  the  United 
States. 

The  act  of  Alabama  which  the  executor  in* 
vokes  in  justification  of  the  investment  has 
been  very  properly  pronounced  unconstitution- 
al by  the  highest  tribunal  of  that  state  { Hous- 
ton V.  Deloach,  43  Ala.  364;  PotoeU  v.  Boon, 
43  Ala.  460),  and  the  attempt  of  its  legislature 
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to  rdease  ezeeutors  and  trustees  from  account- 
ing for  assets  in  their  hands  invested  in  a  simi- 
lar manner  rests  upon  no  firmer  foundation. 

Uad  the  legatees  of  the  testator  volimtarily 
accepted  the  bonds  in  discharge  of  their  re- 
spective legacies,  the  case  would  have  presented 
ft  very  different  aspect  to  us.  The  estate  might 
then  have  been  treated  as  closed  and  settled, 
but  such  is  not  the  fact.  The  bonds  were  never 
ftccepted  by  the  legatees,  nor  does  it  appear 
that  the  executor  even  went  so  far  as  to  offer 
the  bonds  to  them. 

It  is  urged  by  counsel  for  at  least  a  modifica- 
tion of  the  judgment  of  the  circuit  court,  that 
the  »oney  received  by  the  executor  was  in  con- 
federate notes,  which  at  the  time  constituted 
the  currency  of  the  confederate  states.  It  does 
not  appear,  however,  that  he  was  under  any 
compulsion  to  receive  the  notes.  The  estate 
eame  into  his  hands  in  November,  1858,  and  no 
explanation  is  given  for  his  delay  in  effecting  a 
•ettlement  until  the  war  became  flagrant.  And 
even  then  he  was  not  bound  to  paH  with  the 
title  to  the  property  in  his  hands  without  re- 
ceiving an  eouivalent  in  good  money,  or  such, 
ftt  least,  as  the  legatees  were  willing  to  accept. 

Judgment  affirmed. 

Dissenting,  Messrs.  Justices  Swayne, 
DaTia,  and  Strong* 


WILLIAM  DANIEL  and  Mason  Bailey. 
Plffs,  in  Err,, 

JAMES  WHARTENBY. 

(See  8.  C.  17  Wall.  639-648.) 

Construction  of  will. 

Where  by  a  will  one  devised  his  real  estate  to 
kls  son  R.  during  his  natural  life,  and  after  his 
death  to  his  issue,  by  him  lawfully  begotten  of  his 
body,  their  heirs  and  assigns  forever,  and  in  case 
htfl  son  should  die  without  lawful  tkaue.  then  he 
devised  such  real  estate  to  his  wife  and  two  sis- 
ters, during  their  lives  and  after  their  death  to 
W. :  held,  uiat  the  estate  given  to  the  children  or 
Iwoe  of  R.  was  a  contingent  remainder,  which 
vested  on  the  birth  of  his  Arst  child,  but  subject  to 
open  and  let  in  after  born  children. 

That  the  devise  to  R.  and  his  Issue  disposed  of 
the  entire  state;  the  devises  over  to  the  widow 
and  two  sisters,  and  to  W.  were  ezecutorv  devises. 

Upon  the  death  of  R.  with  the  possibility  of  is- 
■oe  extinct,  the  devise  to  W.  became  a  remainder 
in  fee  simple  vested  at  once  in  interest,  but  de- 
ferred as  to  the  period  of  enjoyment  until  the  ter- 
mination of  the  Intermediate  life  estates. 

[No.  20.] 
Argued  Oct.  14,  187S.      Decided  Nov,  S,  187S, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Delaware, 

The  case  is  stated  hy  the  court. 

Messrs.  Beverdy  Joluason  and  C.  O.  Kerr, 
for  plaintiffs  in  error : 

It  is  contended  in  behalf  of  the  plaintiffs  in 
«ror,  that  Richard  Tibbitt,  by  force  of  the 
rule  in  Shelley's  Case,  and  independent  of  that 
rule,  acquired  an  estate  tail,  and  consequently 
that  the  devise  over  to  the  defendant  in  error  is 
void  as  an  executory  devise,  by  reason  of  the 
remoteness  of  the  contingency  upon  which  it 
was  made  to  depend. 

Estates  tail  in  Delaware  may  be  docked  by 
such  deeds  as  that  of  Tibbitt  to  Hazel  and  Ha- 
fd  to  Tibbitt.  Vide  Del.  Laws,  Rev.  Code,  1852, 
p.  271. 

NoTC — Vested  and  contingent  remainders  dis- 
tinguished—see note,  9  L.  R.  A.  211, 
17  Wali^ 


The  rule  in  Bhelley*s  Case  is  recognized  in 
the  state.  Griffith  v.  Derringer,  5  Harr.  (Del.) 
284. 

The  rule  in  8helley*s  Case  is,  that  "When  the 
ancestor,  by  any  gift  or  conveyance,  takes  an 
estate  of  freehold ;  and  in  the  same  gift  or  con- 
veyance an  estate  is  limited,  either  mediately 
or  immediately,  to  his  heirs  in  fee  or  in  tail; 
that  always  in  such  cases  *the  heirs'  are  words 
of  limitation  of  the  estate,  and  not  words  of 
purchase." 

Shelley's  Case,  1  Co.  104;  2  Bl.  172,  n;  4 
Kent>  6th  ed.  214-228;  1  Powell,  Dev.  299;  21 
Law  Lib.  176;  Feame,  Cont.  Rem.  76;  vid. 
Woodd.  Lect.  26,  123  (38  Law  Lib.  p.  348); 
Home  V.  Lyeth,  4  H.  &  J.  341 ;  Ware  v.  Rich- 
ardson, 3  Md.  505. 

It  will  also  be  contended,  on  the  part  of  the 
plaintiffs  in  error,  that  the  rule  applies  in  the 
case  in  which  the  limitation  over  is  to  the  is- 
sue of  the  ancestor,  as  well  as  where  it  is  to 
his  heirs  or  heir;  the  word  "issue**  being,  in 
this  connection,  equivalent  to  the  word  "heirs*' 
or  "heir."  The  learned  judge  below,  it  is  be- 
lieved, decided  in  favor  of  the  defendant  in  er- 
ror, not  because  the  word  "issue**  has  not  in 
law  generally  the  same  meaning  as  the  word 
"heirs,"  but  because  of  the  superadded  words, 
that  the  remainder  was  to  the  issue  of  Richard, 
"by  him  lawfully  begotten  of  his  body,  to  such 
issue  their  heirs  and  assigns  forever,**  the 
judge  being  of  the  opinion  that  these  words  em- 
braced only  the  children  of  Richard,  and  not 
his  grandchildren  or  other  descendants,  and 
thaf  this  view  was  not  changed  by  the  subse- 
quent words  of  the  devise :  "In  cas^  my  said  son, 
Richard  Tibbitt,  shall  die  without  lawful  issue, 
then*'  over  to  devisees  of  remainder  for  life. 

That  the  word  "issue**  is  of  equivalent  im- 
port with  the  word  "heirs'*  or  "heir,**  and  in 
general  means  an  indefinite  failure  of  issue, 
the  counsel  believe  is  well  settled. 

4  Kent,  272,  273,  etc.;  Dallam  v.  Dallam,  7 
H.  &  J.  241 ;  Newton  v.  Griffith,  1  H.  &  G.  p. 
Ill;  Denn  v.  Shenton,  Cowp.  410;  Haldeman  v. 
Haldeman,  40  Pa.  35;  Hayes,  Elementary  Es- 
say, p.  35;  Sm.  Exec.  Int.  538;  Powell,  Dev. 
507. 

This  writer  thus  states  the  doctrine :  "Issue** 
is  a  nomen  collectivum,  and  a  word  of  very  ex- 
tensive import.  It  embraces  descehdants  of 
every  d^ree,  existent  at  every  period,  and  can- 
not be  satisfied  by  being  applied  to  objects  at 
a  given  period. 

The  only  mode,  therefore,  bv  which  a  gift  to 
the  issue  can  be  made  to  run  through  the  whole 
line  of  objects  comprehended  in  the  term,  is  by 
construing  it  as  a  word  of  limitation,  synony- 
mous with  "heirs  of  the  body,**  by  which  means 
the  ancestor  takes  an  estate  tail ;  an  estate  ca- 
pable of  comprising  in  its  devolution,  though 
not  simultaneously,  all  the  objects  embraced  in 
the  word  "issue**  in  its  largest  signification. 
The  doctrine  is  stated  in  the  same  words  by  a 
writer  of  approved  authority.  2  Jarm.  Wills,  239. 

It  was  at  one  time  supposed  that  the  use  of 
the  word  "lawful,**  when  applied  to  the  word 
"issue,**  restricted  the  meaning  of  the  latter; 
but  it  has  long  since  been  held  that  this  is  not 
its  effect. 

The  words  "lawful  issue**  have  as  extensive 
a  signification  as  "heirs  of  the  body,*'  and  em- 
brace lineal  descendants  of  every  generation, 
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and  when  used  in  a  devise,  by.  which  the  im- 
mediate devisee  takes  an  unrestricted  freehold, 
they  are  words  of  limitation,  and  have  the  same 
effect  as  "heirs  of  the  body." 

Jarm.  Wills,  239,  n;  Jeaaon  v.  Wright,  2 
Bligh.  H.  L.  Cas.  1 ;  Roddy  v.  Fitzgerald,  6  H. 
L.  Cas.  823. 

Messrs.  James  A.  Bayard  and  Thomas 
F.  Bayard,  for  defendant  in  error: 

It  is  admitted  that  the  rule  in  Shelley's  G<ise 
has  been  recognized  in  Delaware;  but  the  pol- 
icy of  the  state,  as  settled  by  the  laws  of  de- 
scent and  distribution  of  estates,  and  by  its 
statute  permitting  an  estate  tail  to  be  docked 
by  a  deed  of  conveyance  in  fee  simple,  does  not 
favor  the  creation  oi  estates  tail,  and  it  will  be 
contended  in  behalf  of  the  defendant  in  error 
that  no  estate  tail  by  implication,  or  under  the 
rule  in  Shelley*s  Oa«c,  was  created  by  the  devise 
in  question,  nor  was  the  devise  over  void  by 
reason  of  the  remoteness  of  the  contingency  up- 
on which  it  was  made  to  depend. 

The  rule  in  SJielley's  Case  was  the  declara- 
tion of  a  rule  of  tenure,  of  Norman  and  mili- 
tary origin,  introduced  in  favor  of  the  lord  of 
the  fee,  to  prevent  his  being  deprived  of  the 
fruits  of  the  service  of  the  tenant. 

Lord  Coke  designated  them  "fettered  inher- 
itances" (1  Inst.  19,  B.),  and  the  policy  of 
nearly  every  state  in  the  Union  is  opposed  to 
them. 

4  Kent,  Com.  279;  Doe  v.  Laming,  2  Burr. 
1100;  2  Prest.  Est.  453. 

The  reasons  for  the  rule  in  Shelley's  Case 
have  all  ceased,  but  it  has  become  a  rule  of 
property  to  be  adhered  to  in  all  cases  literally 
within  it,  but  where  there  are  circumstances 
which  take  the  case  out  of  the  letter,  the  in- 
tention of  the  testator  is  allowed  to  control. 

Findlay  v.  Riddle,  3  Binn.  139;  Doe  v.  Lam- 
ing, supra. 

An  estate  tail  will  not  be  implied  where  the 
"issue"  can  take  an  estate  of  inneritance  with- 
out resort  to  such  implication.  1  Prest.  Est. 
191. 

And  the  general  rule,  "Expressum  facit  ces- 
sare  tacitum,'*  excludes  any  increase  of  an  es- 
tate by  implication,  where  there  is  an  estate  ex- 
expressly  limited.  Roddy  v,  Fitzgerald,  6  H.  L. 
Cas.  856. 

Lord  Chancellor  Sudden,  in  Montgomery  v. 
Montgomery,  3  Jones  &  L.  citing  Mr.  Wigram, 
says:  ''A  gift  by  implication  cannot  arise 
where  there  is  an  express  gift." 

It  is  settled  that  the  word  "issue"  in  a  will, 
is  either  a  word  of  purchase  or  limitation,  as 
would  best  effectuate  the  intention  of  the  tes- 
tator. 

Montgomery  v.  Montgomery,  above  cited; 
King  v.  Jolliffe,  4  T.  R.  286 ;  Doe  v.  Collis,  4  T. 
R.  294;  Lees  v.  Moseley,  1  Y.  &  C.  609;  Crozier 
V.  Crozier,  3  Dru.  &  War.  386;  Sisson  v.  Sea- 
bury,  1  Sumn.  238;  2  Jarm.  Wills,  457-460. 

ioid  it  is  not  "ex  vi  termini,"  within  the  rule 
in  Shelley's  Case. 

1  Prest.  Est.  379;  Lees  v.  Moseley,  supra; 
Taylor  v.  Taylor,  63  Pa.  481 ;  Reading  v.  Roy- 
ston.  Com.  123 ;  White  v.  Collins,  Com.  289. 

The  word  "issue,"  when  used  as  a  word  of 
limitation  is  prima  facie  equivalent  to  the 
words  "heirs  of  the  body;"  but  it  is  not  consid- 
ered as  a  technical  word,  but  a  word  of  more 
flexible  meaning,  yielding  mor^  readily  to  tho 


intention  of  the  testator  and  requiring  a  less 
demonstrativ,e  context  to  show  such  intention. 

Lord  Kenyon,  in  Doe  v.  Collis,  in  comparing 
the  word  "issue"  with  "heirs  of  the  body, 
says  those  words  always  give  way  with  greater 
difficulty  that  the  word  "issue;"  and,  see,  Ryan 
V.  Cowley,  cas.  t.  Sug.  7;  Lees  v.  Moseley,  su- 
pra; Taylor  v.  Taylor,  63  Pa.  481 ;  Slater  v. 
Dangerfield,  15  Meea.  &  W.  272. 

The  word  "issue"  is  commonly  held  to  be 
synonymous  with  child  or  children,  and  such 
meaning  has  been  readily  given  to  it  by  the 
courts,  whenever  it  would  seem  better  to  ef- 
fectuate the  intention  of  the  testator,  as  ap- 
pears throughout  the  cases  above  cited. 

And  see  Doe  v.  Perryn,  3  T.  R.  493,  per 
Buller,  J.;  Ginger  v.  White,  Willes,  350. 

It  is  contended  on  behalf  of  the  defendant  in 
error,  that  under  a  just  construction  of  the 
will  of  James  Tibbitt,  such  "issue"  of  Richard 
Tibbitts  as  were  described  in  the  devise  in  ques- 
tion, muBt  be  construed  to  mean  the  children 
of  Richard  Tibbitt,  by  reason  of  the  natural 
force  and  meaning  of  the  words  used  by  the  tes- 
tator, as  well  as  by  the  rules  of  law,  and  that 
the  circumstances  surrounding  the  testator, 
and  the  nature  of  the  substitutionary  gift  over 
being  for  life  estates  only  to  persons  then  liv- 
ing, any  other  construction  would  defeat  the 
intention  of  the  testator. 

The  devise  is  to  Richard  "during  his  natural 
life,"  which  words,  as  Lord  Chancellor  Sugden 
said,  in  the  case  of  Montgomery  v.  Montgom- 
ery, above  cited,  are  entitled  to  weight,  al- 
though when  the  intention  requires  it,  they 
may  be  wholly  rejected. 

Jordan  v.  Adams,  6  Jurist,  638  (N.  S.)  ; 
White  V.  Collins,  Com.  289. 

In  the  second  place,  after  his  death,  to  his 
"issue"  by  him  lawfully  begotten  of  his  body. 
What  "issue"  of  his  is  here  described?  A  man 
can  beget  only  children,  and  the  "issue"  refer- 
red to  were  to  be  begotten  by  him,  for  a  man 
can  beget  only  children  in  any  sense  of  the  word. 

Wright  v.  Creher,  and  cases  there  cited,  8 
Dowl.  &  R.  718. 

And  third,  "to  such  issue,  their  heirs  and 
assigns  forever;"  and  this  view  strengthens  as 
the  devise  continues,  by  these  superadded  words 
of  limitation  clearly  and  expressly  giving  an 
estate  in  fee  simple  "to  such  issue,"  should  any 
such  come  in  being. 

1  Harg.  L.  Tr.  507;  Feame,  Rem.  187;  1 
Prest.  Est.  349;  see  also  Greenwood  v.  Roth- 
well,  6  Scott,  670;  Cavanaugh  v.  Moreland, 
Key.  24;  Crozier  v.  Crozier,  3  Dru.  &  War. 
385;  Jordan  v.  Adams,  6  Jurist.  538  (N.  S.)  ; 
Roddy  v.  Fitzgerald,  6  H.  L.  Cas.  823;  Foster 
V.  Hayes,  4  El.  &  Bl.  728,  82  Eng.  C.  L. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Delaware. 
The  action  was  ejectment.  The  defendant  in 
error  was  the  plaintiff  in  the  court  below.  Un- 
der the  instructions  given  to  the  jury,  a  verdict 
was  rendered  in  his  favor  and  judgment  was 
entered  accordingly.  The  defendants,  having 
excepted  to  the  instructions,  sued  out  this  writ 
of  error,  and  have  brought  the  case  here  for 
review. 

The  premises  in  controversy  were  devised  by 
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the  will  of  James  Tibbitt.  The  caae  turns  upon 
the  construction  and  effect  to  be  given  to  the 
following  clause  of  that  instrument: 

^All  uie  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal^  of  what  kind 
and  nature  soever,  I  ^ve,  devise,  and  bequeath 
to  my  son,  Richard  Tibbitt,  during  his  natural 
life,  and  after  his  death  to  his  issue,  by  him 
lawfully  begotten  of  his  body,  to  such  issue, 
their  heirs  and  assigns  forever.  In  case  my 
son,  Richard  Tibbitt,  shall  die  without  lawful 
inue,  then,  in  that  case,  to  my  wife,  Elizabeth 
Tibbitt,  and  my  sister,  Sarah  Heath,  and  my 
sister,  Rebecca  Mull,  during  the  natural  life  of 
each  of  them,  and  to  the  survivor  of  them,  and, ' 
after  the  death  of  all  of  them,  to  James  Whar- 
tenby,  son  of  Thomas  Whartenby,  of  the  city 
of  Philadelphia,  to  him,  the  said  James  Whar- 
tenby, his  neirs  and  assigns  forever.  In  case 
the  said  James  Whartenby  shall  die  before  my 
son,  Richard  Tibbitt,  my  wife,  Elizabeth,  my 
sister,  Sarah  Heath,  and  my  sister,  Rebecca 
Mull,  then,  and  in  that  case,  to  Samuel  Steven- 
son, son  of  Philip,  and  to  Richard  Whartenby, 
•on  of  John,  each  $200  shall  be  paid  out  of  my 
estate,  and  the  rest  and  remainder  to  William 
Whartenby,  Thomas  Whartenby  and  John 
Whartenby,  children  of  said  Thomas  Wharten- 
by, of  Philadelphia,  to  them  and  their  heirs  and 
assigns  forever. 

Richard  Tibbitt,  the  first  devisee,  on  the  14th 
of  May,  1853,  after  the  death  of  the  testator, 
641  ♦  ]  conveyed  the  premises  *to  Jacob  Hazel, 
who,  (m  the  same  day,  reconveyed  to  Richard. 
Richard  died  in  April,  1863,  without  issue,  not 
having  married,  felizabeth  Tibbitt,  the  widow 
of  the  testator,  and  his  two  sisters,  Sarah 
Heath  and  Rebecca  Mull,  were  living  at  the 
time  of  the  making  of  the  will,  survived  the  tes- 
tator, and  died  before  the  commencement  of 
this  suit.  James  Whartenby,  the  devisee  in 
remainder,  and  the  next  in  succession,  is  still 
living,  and  is  the  defendant  in  error  in  this 
case.  The  plaintiffs  in  error  claim  title  by  vir- 
tue of  a  sale  under  a  judgment  and  execution 
against  Richard  Tibbitt. 

The  rule  in  Shelley*8  Case  is  in  force  in  Dela- 
ware, and  an  estate  tail  may  be  barred  there  by 
sudi  a  conveyance  as  that  by  Richard  to  Hazel. 

Under  the  law  of  descents  of  Delaware  all 
the  children  share  alike — descendants  from 
them  taking  per  stirpes. 

The  question  before  us  is  whether  the  estate 
siven  to  Richard,  the  first  taker,  was  an  estate 
in  fee  tail,  or  whether  he  took  only  an  estate 
for  life,  with  remainder  in  fee  to  the  issue  of 
his  body,  contingent  upon  the  birth  of  such  is- 
sue, and,  in  deniult  of  such  issue,  remainder 
for  life  to  his  widow  and  two  sisters,  with  re- 
mainder over  in  fee  after  their  death  to  James 
Whartenby,  the  defendant  in  error. 

It  is  insisted  by  the  counsel  for  the  plaintiffs 
in  error  that  the  words  "issue  of  his  body  by 
him  lawfully  begott-en"  in  the  devise,  are  words 
of  limitation  and  not  of  purchase,  and  that  the 
rule  in  Shelley's  Case  applies. 

For  the  defendant  in  error  it  is  maintained 
that  those  words  are  the  synonym  of  "chil- 
dren,'' and  must  have  the  same  legal  effect  as 
If  that  phrase  had  been  used  by  the  testator 
instead  of  those  found  in  the  devise;  that  un- 
der the  circumstances  they  are  words  of  pur- 
efaase,  and  that  the  rule  in  SheUey*s  Case  Ims, 
therefore,  no  apjrfication, 
17  Wau» 


That  rule  is  thus  laid  down  by  Lord  Coke: 
"Where  the  ancestor,  by  any  gift  or  convey- 
ance, taketh  an  estate  of  freehold,  and  in  the 
same  instrument  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs  in  fee 
or  in  fee  tail,  tlie  heirs  are  words  of  limitation 
of  the  estate  and  not  of  ^purchase."  1[*642 
Co.  104.  An  eminent  Ennish  authority  gives 
this  definition,  as  abridged  by  Chancellor  Kent. 
The  chancellor  pronounces  it  accurate.  "Where 
a  person  takes  an  estate  of  freehold,  legally  or 
equitably,  under  a  deed,  or  will,  or  other  writ- 
ing, and  in  the  same  instrument  there  is  a  lim- 
itation by  way  of  remainder,  either  with  or 
without  the  interposition  of  another  estate,  of 
any  interest  of  the  same  legal  or  equitable 
quality  to  his  heirs,  or  heirs  of  his  body,  as  a 
class  of  persons  to  take  in  succession  from  gen- 
eration to  generation,  the  limitation  to  the 
heirs  entitles  the  ancestor  to  the  whole  estate." 
1  Prest.  Est.  263,  419;  4  Kent,  Com.  245. 

The  rule  is  much  older  than  Shelley's  Case. 
In  that  case  several  judnnents  in  the  yearbooks 
in  the  time  of  Edward  III.  are  cited  in  support 
of  it.  Blackstone  found  it  recognized  in  a  case 
adjudged  in  18th  Edward  II.  Harg.  Law  Tr. 
501.  Some  writers  trace  its  origin  to  the  feu- 
dal system,  whicb  favors  the  taking  of  estates 
by  descent  rather  than  by  purchase,  because  in 
the  former  case  the  rights  of  wardship,  mar- 
riage, relief,  and  other  feudal  incidents  at- 
tached, while  in  the  latter  the  taker  was  re- 
lieved from  those  burdens.  Others  attribute 
it  to  the  aversion  of  the  common  law  to  fees  in 
abeyance,  a  desire  to  promote  the  transferabil- 
ity of  real  property,  and,  as  far  as  possible,  to 
make  it  liable  for  the  specialty  debts  of  the  an- 
cestor. The  subject  is  one  of  curious  and  learn- 
ed speculation  rather  than  of  any  practical 
consequence. 

Although  the  rule  has  been  an  undisputed 
canon  of  the  English  common  law  for  more 
than  five  centuries  it  has  been  abolished  in  most 
of  the  states  in  our  Union,  and  where  it  still 
obtains,  questions  relating  to  it  are  of  unfre- 
quent  occurrence. 

In  considering  it  with  reference  to  the  pres- 
ent case  a  few  cardinal  principles,  as  well  set- 
tled as  the  rule  itself,  must  be  kept  in  view. 

In  construing  wills,  where  the  question  of 
its  application  arises,  the  intention  of  the  tes- 
tator must  be  fully  carried  out,  *so  far  [*643 
as  it  can  be  done  consistently  with  the  rules 
of  law,  but  no  further.  Harg.  Law  Tr.  489.  The 
meaning  of  this  is  that  if  the  testator  has  used 
technical  language,  which  brings  the  case  with- 
in the  rule,  a  declaration,  however  positive, 
that  the  rule  shall  not  apply,  or  that  the  es- 
tate of  the  ancestor  shall  not  continue  beyond 
the  primary  express  limitation,  or  that  his  heirs 
shall  take  by  purchase  and  not  by  descent,  will 
be  unavailing  to  exclude  the  rule  and  cannot 
affect  the  result.  lb,;  2  Jarm.  Wills,  311,  313. 
But  if  there  are  explanatory  and  qualifying 
expressions,  from  which  it  appears  that  the  im- 
port of  the  technical  language  is  contrary  to 
the  clear  and  plain  intent  of  the  testator,  the 
former  must  yield  and  the  latter  will  prevail. 
Harg.  Law  Tr.  496;  Wild's  Case,  6  Co.  16;  Doe 
V.  Laming,  2  Burr.  1100;  Lees  v.  Mosley,  1  Y. 
&  C.  589;  Bagshaw  v.  Spencer,  1  Ves.  142. 
The  rule  is  one  of  property  and  not  of  construc- 
tion.   Tudor,  Lead.  Cas.  on  Real  Prop.  483. 

While  the  rule  is  held  to  apply  as  well  to 
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wills  as  to  deeds,  the  words  '4ssue  of  his  body" 
are  more  flexible  than  the  words  ''heirs  of  his 
body,"  and  courts  more  readilv  interpret  the 
former  as  the  synonym  of  "children"  and  a 
mere  descriptio  personarum,  than  the  latter. 
"The  word  'issue'  is  not  ea  vi  termini  within 
the  rule  in  Shelley^a  Case.  It  depends  upon  tiie 
context  whether  it  will  give  an  estate  tail  to 
the  ancestor."    1  Prest.  Est.  79. 

Where  there  is  a  devise  like  this,  if  the  rule 
in  Shelley's  Case  applies,  the  estate,  upon  the 
death  of  the  first  taker,  goes,  according  to  the 
English  common-law  rule  of  descent,  to  the 
eldest  son,  to  the  exclusion  of  all  the  other  chil- 
dren. Sisson  V.  Seabury,  1  Sumn.  244.  But  if 
to  the  gift  in  remainder  there  are  superadded 
words  of  limitation  which  change  this  course 
of  descent,  the  rule  in  Shelley's  Case  does  not 
apply  and  the  children  take  by  purchase.  Shel- 
ley's Case,  Tud.  L.  Cas.  R.  P.  493 ;  Montgomery 
V.  Montgomery,  3  Jonies  &  Lat.  47 ;  Doe  v.  Har- 
vey, 4  Bam.  &  C.  610. 

It  remains  to  examine  the  case  before  us  in 
the  light  of  these  considerations. 
644*]     •The  estate  is  given  to  Richard,  the 
first  taker,  "during  his  natural  life." 

Lord  Chancellor  Sudgen  says  these  words 
"are,  I  think,  entitled  to  weight,  although  when 
the  intention  requires  it  they  may  be  wholly  re- 
jected." Montgomery  v.  Montgomery,  supra; 
see  also  Archer's  Case,  1  Co.  67 ;  Clerk  v.  Day, 
Cro.  Eliz.  313;  Wild's  Case,  supra;  Doe  v.  Col- 
Us,  4  T.  R.  294;  Oinger  v.  White,  Willes,  348. 

The  estate  is  given,  "after  his  death,  to  his 
issue  by  him  lawfully  begotten  of  his  body." 
These  must  necessarily  have  been  his  children. 
They  could  not  have  been  otherwise.  It  will 
do  no  violence,  either  to  the  language  here 
used  or  to  the  context,  if  this  clause  be  regard- 
ed as  if  the  testator  had  substituted  the  latter 
words  for  the  former  in  framing  his  part  of  the 
instrument.  If  this  had  been  done  there  could 
have  been  no  controversy  between  these  parties. 
In  re  Sanders,  4  Paige,  293 ;  Rogers  v.  Rogers, 
3  Wend.  503;  Chrystie  v.  Phyfe,  19  N.  Y.  344; 
Wild's  Case,  6  Co.  17.  The  words  of  inherit- 
ance which  follow  are,  "to  such  issue,  their 
heirs  and  assigns,  forever."  These  are  the  us- 
ual and  largest  terms  employed  in  the  creation 
of  a  fee-simple  estate.  A  descent  of  the  prop- 
erty, to  satisfy  them,  must  be  according  to 
the  law  of  inheritance  of  the  state  of  Delaware 
with  respect  to  fee-simple  property.  Such 
would  be  the  inevitable  result,  and  such  clear- 
ly was  the  intention  of  the  devisor. 

This  would  be  an  entire  departure  from  the 
course  of  descent  which  must  necessarily  fol- 
low from  the  rule  in  Shelley's  Case,  if  that  rule 
were  to  control  the  transmission  of  the  inher- 
itance. The  descent  prescribed  is  to  be,  not 
from  Richard,  but  from  his  issue.  The  lan- 
guage of  the  testator  is  too  explicit  to  leave 
any  room  for  doubt  upon  the  subject. 

In  Montgomery  v.  Montgomery,  before  re- 
ferred to  [supra],  the  chancellor  said:  "It 
appears  to  be  clearly  settled  that  a  devise  to 
A.  for  life,  with  remainder  to  his  issue,  with 
superadded  words  of  limitation  in  a  manner  in- 
consistent with  the  descent  from  A.,  will  give 
the  word  "issue"  the  operation  of  a  word  of 
purchase.  This  is  estaolished  by  a  series  of 
645*]  cases,  ♦from  Doe,  d.  Cooper,  v.  Collis,  4 
T.  R.  294,  to  Qreenwood  v.  Rothwell,  6  Soott* 


N^.  R.  670.  "Issue"  is  either  a  word  of  pur- 
chase or  limitation,  as  will  best  effectuate  the 
devisor's  intention.    Doe  v.  Collis,  4  T.  R»  294. 

The  next  clause  is:  "In  case  my  said  son, 
Richard  TibbiM,  shall  die  without  lawful  is- 
sue, then,  and  in  that  case,-  to  my  wife,  Eliza- 
beth Tibbitt,  my  sister  Sarah  Heath,  and  my 
sister,  Rebecca  Mull,  during  the  natural  life 
of  each  of  them,  and  to  the  survivors  of  them ; 
and,  after  the  death  of  all  of  them,  to  James 
Whartenby,  son  of  Thomas  Whartenby,  of  the 
city  of  Philadelphia,  to  him,  the  said  James 
Whartenby,  his  noirs  and  assigns  forever." 

These  are  substitutionary  devises,  both  con- 
tingent upon  the  death  of  Richard  without  is- 
sue. In  that  event,  an  estate  for  life  was  ^ven 
to  the  widow  and  two  sisters,  and  a  remainder 
in  fee  to  James  Whartenby.  That  such  was 
the  quantity  and  quality  of  these  estates,  if 
Richard  was  not  a  donee  in  tail,  cannot  be 
doubted. 

Finally,  the  devisor  declares,  that  "in  case 
the  said  James  Whartenby  shall  die  before  my 
son,  Richard  Tibbitt,  my  wife,  Elizabeth,  my 
sister,  Sarah  Heath,  and  my  sister,  Rebecca 
Mull,  then,  and  in  that  case,  to  Samuel  Steven- 
son, son  of  Philip,  and  Richard  Whartenby, 
son  of  John,  each  two  hundred  dollars  shall  be 
paid  out  of  my  estate,  and  the  rest  and  remain- 
der to  William  Whartenby,  Thomas  Wharten- 
by, and  John  Whartenby,  children  of  the  said 
Thomas  Wliartenbv  of  Philadelphia,  to  them 
and  their  heirs  and  assigns." 

The  language  used  with  reference  to  the  dev- 
isees last  named  was  sufficient,  if  the  devise 
had  taken  effect,  to  give  them  a  fee-simple  es- 
tate. That  language,  as  well  as  the  fact  that 
there  was  no  further  devise  over,  leads  neces- 
sarily to  the  conclusion  that  such  was  the  pur- 
pose of  the  testator. 

In  describing  the  estate  given  to  Richard,  and 
that  given  to  the  widow  and  two  sisters,  in  the 
contingencies  specified,  the  terms  of  the  devise 
in  each  case  are  the  same.  They  are,  during  the 
natural  life  of  each  devisee.  So,  as  to  the  es- 
♦tate  given  to  the  issue  of  Richard,  if  [♦640 
any  should  survive  him;  the  estate  given  to 
James  Whartenby,  in  default  of  such  issue; 
and  that  given  contingently  to  the  three  devis- 
ees last  named,  the  same  language  is  employed 
in  each  case.  The  devise  is  to  them,  their  heirs 
and  assigns  forever. 

Why  should  a  different  effect  be  given  to  the 
same  language  when  applied  to  different  per- 
sons in  the  same  class?  If  the  widow  and  two 
sisters  could  ti^e  under  that  employed  as  to 
them,  only  an  estate  for  life,  why  should  Rich- 
ard take  more?  And  if  James  Whartenby  and 
the  three  last-named  devisees  could  take  a  fee 
simple,  which,  laying  out  of  view  the  deed  to 
Hazel,  no  one  questions,  why  not  the  issue  of 
Richard,  if  such  issue  had  been  born  and  sur- 
vived him?  The  identity  of  the  language  and 
the  aptness  of  the  terms  employed  indicate  the 
meaning  and  purpose  of  the  testator  in  each 
case. 

The  theory  that  only  a  life  estate  was  in- 
tended to  be  given  to  Richard  derives  further 
support  from  the  solicitude  manifested  by  the 
testator,  that  whatever  Richard  might  take  un- 
der the  will  should  not  be  subjected  to  the  pay- 
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ment  of  the  liability  he  had  incurred  as  the 
■uretv  of  his  brother.  In  that  event  the  testa- 
tor declares  that  "all  the  right  of  the  said 
Richard  shall  cease  and  determine  as  fully  as 
tbough  he  were  dead,  and  that  no  purchaser 
shall  have  any  right,  title  or  claim  thereby  to 
any  part  of  my  estate  so  sold." 

It  cannot  reasonably  be  supposed  that  the 
testator  intended  to  give  Richard  a  fee,  which 
even  with  his  consent  might  be  "so  sold,"  and 
if  he  had  children,  thus  cut  them  off  and  trans- 
fer the  estate  out  of  the  family;  and  if  he  left 
no  issue,  defeat  the  rest  of  the  scheme  of  the 
will.  These  results  could  be  guarded  against 
only  by  ^vin^  a  life  estate  to  Richard,  and 
nothing  morc^ 

In  this  class  of  cases  in  the  English  courts 
the  doctrine  of  8helley*8  Case  is  applied  unless 
there  are  circumstances  which  clearly  take  the 
devise  out  of  that  rule.  Every  doubt  is  re- 
solved in  favor  of  its  application.  Here,  we 
think,  the  tendency  should  be  otherwise. 

There,  the  rule  is  in  accordance  with  the  es- 
847*]  tablished  law  *of  descent,  the  general 
sentiment  of  the  people,  their  public  policy  and 
the  spirit  of  their  institutions.  It  helps  to 
conserve  the  power  and  splendor  of  the  ruling 
classes,  by  keeping  property  in  the  line  of  de- 
scent which  the  rule  prescribes. 

Our  policy  is  equality  of  descent  and  dis- 
tribution, ouch  is  the  sentiment  of  our  people 
and  such  the  spirit  of  our  institutions. 

This  is  manifested  by  the  statutes  of  descent 
and  distribution  which  exist  in  all  our  states 
and  territories. 

We  entertain  no  doubt  that  the  testator  in- 
tended to  give  a  life  estate  only  to  Richard, 
and  a  fee  simple  to  his  issue,  and  that  they 
^ould  be  the  springhead  of  a  new  and  inde- 
poident  stream  of  descents.  We  find  nothing  in 
the  law  of  the  case  which  prevents  our  giving 
effect  to  that  intent. 

We  hold  that  the  rule  in  Shelley's  Case,  for 
the  reasons  stated,  does  not  apply.  The  estate 
given  to  the  children  of  Richard  was  a  contin- 
gent remainder.  Upon  the  birth  of  the  first 
d^d  it  would  have  vested  but  subject  to  open 
and  let  in  after-bom  children.  The  devise  to 
Richard  and  his  issue  disposed  of  the  entire  es- 
tate. The  devises  over  to  the  widow  and  testa- 
tor's two  sisters,  and  to  James  Whartenby, 
were  executory  devises.  Upon  the  death  of 
Richard,  with  the  possibility  of  issue  extinct, 
the  devise  to  James  became  a  remainder  in  fee 
simple  vested  at  once  in  interest,  but  deferred 
as  to  the  period  of  enjoyment  until  the  termin- 
ation of  the  intermediate  life  estates.  Doe  v. 
Hmc^U,  10  Bam.  &  C.  196,  6  Man.  &  R.  24. 

Numerous  authorities  have  been  cited  on 
both  sides.  We  have  examined  them  and  many 
others.  It  is  impossible  to  reconcile  the  con- 
flict which  they  present.  Lord  Chancellor  Sug- 
den  said  no  one  could  do  it.  Montgomery  v. 
Montgomery,  supra.  No  controlling  principle 
can  be  de^iuced  from  them. 

The  conclusion  at  which  we  have  arrived  is 
sustained  by  many  well-considered  cases,  both 
English  and  American. 

648*]  'We  think  that  the  learned  judge  who 
tried  the  case  below  instructed  the  jury  correct- 
Ij. 

The  judgment  of  the  Circuit  Court  is  of- 
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R.  N.  REED  and    W.    Morgan    Weaver,    am 
R.  N.  Reed  &  Co.,  Plffs,  in  Err^ 

JAMES  GARDNER. 
(See  S.  C  ir  Wall.  409-411.) 
Bill  of  exceptions,  effect  of. 

,...?•  1°  passing  upon  the  qnestions  presented  In  a 
Dill  of  exceptions,  the  court  will  not  look  beyond 
the  bill  itself. 

The  pleadings  and  the  statements  of  the  bill,  the 
verdict,  and  tne  Judgment,  are  the  only  matters 
that  are  properly  before  the  court 

2.  Depositions,  exhibits  or  eertiflcates  not  con- 
tained in  the  bill,  cannot  be  considered  by  the  court. 

[No.  46.1 

Argued  Oct,  27,  1873.    Decided  Nov.  10,  1873. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Geor- 
gia. 
The  case  is  stated  by  the  court. 
Messrs.  J.  M.  Carlisle,  J.  D.  MoPherioii 
and  B.  Falligant,  for  plaintiffs  in  error. 

Mr.  William  W.  Boyoe,  for  defendant  in 
error. 


Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

It  has  been  frequently  held  by  this  court, 
that  in  passing  upon  the  questions  presented  in 
a  bill  of  exceptions,  it  will  not  look  beyond  the 
bill  itself,  y orris  v.  Jackson,  9  Wall.  125,  19 
L.  ed.  608;  Lincoln  v.  Claflin,  7  Wall.  136,  19 
L.  ed.  108;  Leftwich  v.  Lecanu,  4  Wall.  187, 
18  L.  ed.  388;  Russell  v.  Ely,  2  Black,  580,  17 
L.  ed.  260.  The  pleadings,  and  the  statements 
of  the  bill,  the  verdict  and  the  judgment,  are 
the  only  matters  that  are  properly  bef6re  the 
court.  Depositions,  exhibits  or  certificates  not 
contained  in  the  bill,  cannot  be  considered  by 
the  court.  The  case  of  FUmders  v.  Tweed,  9 
Wall.  425,  19  L.  ed.  678,  was  exceptional.  The 
court  intend  to  adhere  to  this  practice. 

Under  this  rule  there  is  then  nothing  what- 
ever in  the  present  case  for  the  court  to  pass 
upon. 

The  complaint  allies  that  Wilson  delivered 
to  the  defendant  cotton  of  the  value  of  $10,000, 
upon  the  agreement  that  he  would  sell  the  same 
and  out  of  the  proceeds  pay  to  James  Grardner 
the  sum  of  $4,000,  for  which  Wilson  was  in- 
debted to  Grardner;  that  the  property  was  sold 
for  $10,000;  that  the  net  proceeds  were  $9,000, 
by  means  whereof  the  defendants  became  liable 
to  pay  the  plaintiff  the  sum  of  $4,000,  and  that 
they  refused  to  pay  the  same.  To  this  the  de- 
fendants  interposed  a  general  denial  and  sev- 
eral special  pleaB. 

The  bill  of  exceptions  contains  no  statement 
of  the  evidence,  or  of  the  facts  upon  which  the 
question  arose.  It  consists  only  of  the  charge 
of  the  jury,  and  of  requests  and  refusals  to 
charge 

It  is  impossible  that  we  should  know  whether 
the  charge  is  correct  or  erroneous,  or  wheth- 
er the  refusals  to  charge  as  re(][uested  were  jus- 
tified, or  whether  they  were  improper. 

As  already  said,  there  is  absolutely  nothing 
presented  to  this  court  for  its  consideration. 

2^he  judgment  must  he  affirmed. 
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WILLIAM  C.  RAY,  Plff.  in  Err., 

MURRAY  F.  SMITH. 
(See  S.  C.  17  Wall.  411-417.) 

Demand  on  indaraer  after  close  of  war — tcTien 
indorser  hecomes  the  principal  debtor — ques- 
tion for  fury — objection  to  deposition, 

1.  Though  the  holder  of  promissory  notes  was 
relieved,  by  the  war,  from  obligation  to  make  de- 
mand upon  the  maker  of  the  notes  when  they  came 
to  maturity,  it  was  necessary  for  him,  In  order  to 
charge  the  indorser,  to  make  such  demand  within 
a  reasonable  time  after  the  close  of  the  war. 

2,  When,  by  arrangement  between  the  maker 
and  the  Indorser,  the  fatter  has  become  the  princi- 
pal debtor,  and  primarily  liable,  he  cannot  Insist 
upon  notice  of  presentment  to  the  maker  and  non- 

*    payment  of  a  note. 

8.  lie  becomes  the  principal  debtor  when,  either 
before  or  at  the  maturity  of  the  note,  he  Is  sup- 
plied by  the  maker  with  sufficient  funds  for  the 
purpose  of  paying  It. 

4.  Where  tne  evidence  showed  that  the  funds 
which  the  Indorser  held  were  not  placed  In  his 
hands  for  the  purpose  of  paying  the  notes,  but 
were  derived  from  the  profits  of  a  business.  In 
which  he  was  a  partner  of  the  maker ;  and  he  was 
merely  authorized  to  apply  them  to  the  payment 
of  the  notes,  the  evidence  should  have  been  sub- 
mitted to  the  .jury,  to  find  whether  It  proved  that 
the  defendant  had  become  the  principal  debtor  by 
arrangement  between  him  and  the  maker. 

6.  where  a  deposition  at  the  trial  was  read 
without  objection  and  without  exception.  It  cannot 
be  objected  here  that  the  court  received  It 

[No.  42.] 

Argued  Oct,  17, 20,1878.  Decided  Nov.  10,  187S. 

TN  ERROR  to  the  District  Court  of  the  Unit- 
i.  ed  States  for  the  Middle  District  of  Ala- 
bama. 

This  was  an  action  brought  in  the  court  be- 
'ow,  upon  two  promissory  notes,  executed  Apr. 
12,  1861,  by  oue  S.  G.  Uardaway,  payable  sit 
the  Bank  of  Mobile,  Mar.  1,  1862,  and  Nov.  1, 
1862,  respectively,  to  W.  C.  Ray,  the  plaintiff 
in  error,  and  by  him  indorsed  to  the  defend- 
ant in  error.  The  suit  was  brought  by  the  in- 
dorsee against  the  indorser,  and  judgment  was 
rendered  in  the  court  below,  under  the  instruc- 
tions of  the  judge,  in  favor  of  the  plaintiff. 
Smith,  the  defendant  in  error. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion. 

Messrs.  R.  T.  Merrick  and  8.  F,  Rice,  for 
plaintiff  in  error: 

Even  if  it  be  alleged  that  there  was  no  legal 
termination  of  the  war  in  Alabama  until  the 
issue  of  the  President's  Proclamation  of  Apr. 
2,  1866;  yet,  the  delay  even  then  was  wholly 
unauthorized  and  inexcusable,  having  extended 
to  the  period  of  three  months  or  more.  But  it 
is  suggested  that,  as  the  notes  were  in  the 
hands  of  an  authorized  agent  of  Smith,  and 
payment  might  have  been  lawfully  made  to  him 
at  any  time  after  August,  1865,  this  case  will 
be  governed  by  the  principle  laid  down  in  the 
case  of  Ward  v.  Smith,  in  this  court,  and  de- 
mand should  have  been  made  and  notice 
promptly  given,'  according  to  the  ordinary 
rules  and  usages  of  commercial   paper. 

Ward  V.  Smith,  7  Wall.  447,  19  L.  ed.  207; 
Conn  v.  Penn.,  1  Pet.  C.  C,  496;  Denniston  v. 
Imbrie,  3  Wash.  C.  C.  396. 

Where  the  debt  is  the  debt  of  the  maker  of 

Note. — Certificate  of  notary  evidence  of  ioJiat 
facts;  'Presentment,    demand    and    notice;    when 
drawer  or  indorser  not  entitled  to  notice — see  note 
to  Fenwlck  v.  Sears,  2  L.  ed.  U.  S.  101. 
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the  note,  as  in  this  instance,  it  is  the  right  of 
the  indorser  that  demand  should  be' punctually 
made  on  the  maker,  in  accordance  with  the 
tenor  of  the  note,  and  notice  of  dishonor 
promptly  given  to  him.  It  is  conceded  that  no 
demand  was  ever  made  at  the  Bank  of  Mobile. 
Such  a  demand  was  necessary  as  a  prerequisite 
to  charge  the  indorser. 

Watkins  v.  Crouch,  5  Leigh,  522;  U.  8.  Bctnk 
V.  Smith,  11  Wheat.  171;  Wallace  v.  McCon- 
nell,  13  Pet.  137 ;  Roberts  v.  Mason,  1  Ala.  373 ; 
Rowe  v.  Young,  2  Brod.  &,  B.  166;  HarttoeU 
V.  Candler,  5  Blackf.  215;  Montgomery  v.  El- 
liott, 6  Ala.  701. 

As  the  pendency  of  the  war  only  excused 
delay  in  making  a  demand  of  payment,  and  as 
that  difficulty  was  reinoved  in  June,  1865,  or  at 
all  events  Apr.  2,  1866,  it  immediately  became 
the  duty  of  the  holder  to  present  these  notes 
and  give  notice  of  their  dishonor  forthwith. 
The  existence  of  the  impediment  only  excused 
the  delay,  and  did  not  dispense  with  the  neces- 
sity of  demand,  and  notice. 

1  Pars.  Bills  &  N.  ch.  13,  S  13;  Beale  v. 
Parrish,  20  N.  Y.  407 ;  Chit.  Bills,  493 ;  Hop- 
kirk  V.  Page,  2  Brock.  20;  Bk.  v.  Broderick, 
10  Wend.  304;  House  v.  Adams,  48  Pa.  261; 
Apperson  v.  Bk.  4  Cold.    (Tenn.)    445. 

If  the  delay  in  the  matter  of  demand  and 
notice  was,  therefore,  sufficient  to  discharge 
the  indorser,  unless  some  other  cause  existed  to 
excuse  such  failure,  what  else  is  there  in  the 
case  to  justify  the  holder  of  the  notes?  Only 
the  fact  that,  at  the  time  of  the  maturity  of  the 
notes  in  1862,  Rav  had  in  his  hands,  as  the  ac- 
tive partner  of  the  firm  of  Hardaway  &  Ray, 
funds  sufficient  to  pay  them,  and  which  he  was 
authorized  to  apply  to  their  payment,  but 
which  subsequently  and  before  the  demand  in 
1866,  Ray  was  directed  by  Hardaway  to  apply 
to  some  other  of  Hardaway's  debts. 

It  is  conceded  that  Ray  had  no  such  funds  at 
the  time  of  the  execution  of  the  notes,  or  at  the 
time  of  the  demand  on  Hardaway  in  the  spring 
of  1866,  or  at  the  time  of  the  notice  to  him 
(Ray)  in  June  or  July  of  1866;  and  it  is  not 
claimed  anywhere  that  Smith  was  party  to  any 
agreement  between  Hardaway  and  Ray,  as  to 
the  application  of  such  funds  to  the  satisfac- 
tion  of  Smith's  claim,  or  was  in  any  way  cog- 
nizant of  such  agreement,  or  looked  to  such 
funds  for  the  payment  of  the  notes.  And  the 
very  fact  that  an  indorser  may  hold  such  secur- 
ity for  his  ovm  indemnity  may  be  justly  con- 
sidered as  one  of  the  reasons  of  the  rule  of  law 
requiring  prompt  demand  and  notice  of  protest, 
so  that  the  indorser  may  protect  himself  if  pos- 
sible. No  indorser  would  oe  justified  in  holding 
fimds  of  his  principal  for  an  indefinite  perioa 
of  time,  to  secure  himself  against  loss  and,  con- 
sequently, the  law  will  not  allow  any  indorser 
or  holder  of  a  note  or  other  negotiable  paper  to 
delay  the  protest  of  it  at  his  pleasure. 

These  notes,  although  by  their  terms  payable 
in  1862,  could  not  be  legally  paid  before  t^e 
termination  of  the  war  in  1865  or  1866;  and  al- 
though Ray  had  funds  of  Hardaway  in  1862» 
it  is  not  shown  that  he  had  any  in  1866.  Even 
if  Ray  had  funds  in  1866  specially  applicable 
[to  the  payment  of  the  notc^,  and  Hardaway, 
'  before  the  end  of  the  war,  chose  to  countermand 
this  application  and  demand  the  surrender  of 
the  fundja  or  their  application  to  other  pur- 
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I,  as  he  did  in  this  instance,  Ray  could  not 
refuse  compliance  without  incurring  liability 
and,  consequently,  was  entitled  to  the  usual  no- 
tice of  protest,  so  as  to  protect  himself  in  the 
usual  manner.  As  the  contract  between  the 
maker,  indorser  and  holder  of  a  note  is,  that 
the  holder  will  first  look  to  the  maker  for  pay- 
ment, and  hold  the  indorser  liable  only  on  the 
failure  or  refusal  of  the  maker,  it  is  difficult  to 
see  how  in  any  case  whatever,  since  there  can- 
not be  any  refusal  or  failure  without  demand, 
the  holder  caif  be  justified  in  omitting  such  de- 
mand and  notice  thereof  to  the  indorser,  imless 
there  has  been  some  concurrent  action  of  the 
maker  and  indorser,  amounting  to  a  virtual 
waiver  of  demand  and  notice.  It  has  been  de- 
cided that  the  maker's  insolvency  does  not 
amount  to  such  waiver. 

Kicholson  v.  Oouthit,  2  H.  Bl.  609;  Eadaile 
T.  Sotcerhy,  11  East,  114;  Jackson  v.  Richards, 
2  Cat.  343;  Barton  v.  Baker,  1  Serg.  &  R.  334; 
Wat  kins  v.  Crouch,  5  Leigh.  Va..  522;  Arm- 
strong V.  Thurston,  11  Md.  148. 

Neither  does  death,  absence  or  imprisonment 
of  the  maker  or  the  taking  of  indemnity,  dis- 
pense with  the  rule. 

Chit,  Bills  and  N.  330-450;  Spencer  v.  Ear- 
cey,  17  Wend.  480;  Bk.  v.  Hale,  16  Serg.  &  R. 
157 ;  Gibhs  v.  Cannon,  9  Serg.  &  R.  201. 

The  onJy  excuse  for  which  there  is  any  war- 
rant in  reason  or  in  the  adjudged  cases,  is 
where  the  indorser  has  received  from  the  maker 
funds  sufficient  for  the  payment  of  the  note, 
and  has  been  authorized  to  applv  such  funds  to 
the  discharge  of  it,  and  holds  the  funds  at  the 
maturity  of  the  note.  And  the  reason  of  this 
is,  that  the  indorser  under  such  circumstances 
t^n  suffer  no  injury;  whereas,  in  all  other  cases 
he  is  liable  to  injury.  Wherever  injury  might 
result  to  the  indorser,  demand  and  notice  are 
essential  and  cannot  be  omitted.  But  wherever 
it  becomes  the  duty  of  the  indorser  to  stand  in 
the  place  of  the  maker  and  take  up  the  note  at 
maturity,  then  no  notice  to  him  is  requisite,  be- 
cause be  can  have  no  recourse  to  the  maker. 

Kramer  v.  Bandford,  4  Watts  &  S.  328;  Sea- 
card T.  Miller,  13  N.  Y.  66;  Broum  v.  Maffey, 
15  Cast,  222;  Bmvd  v.  Famham,  5  Mass.  173; 
Gough  V.  Stoats,  13  Wend.  549;  Bk,  v.  Brod- 
eriek,  10  Wend.  304. 

In  the  case  cited,  of  Gough  v.  Staats,  13 
Wend.  549,  Sutherland,  J.,  says:  "Upon  the 
question  of  due  diligence  to  charge  an  indorser, 
whether  he  has  been  prejudiced  or  not  by  the 
delay,  is  perfectly  immaterial.  It  is  not  to  be 
inquired  into.  The  law  presumes  he  has  been 
prejudiced.'* 

The  funds  which  Ray  had  in  his  hands  in 
1S62  were  partnership  funds,  and  it  was  in- 
eombent  on  the  plaintiff  below  to  show  that 
■ueh  funds  were  not  subject  to  partnership 
daimSf  and  were  not  finally  paid  in  satisfaction 
of  partnership  debts,  or  tKat  there  was  no  legal 
obligation  on  Ray  to  part  with  them.  Von  con- 
stat that  he  was  not  compelled  to  part  with 
tiiem.  Unless  it  can  be  shown  that  the  holder 
or  the  indorser  had  a  specific  lien  on  these 
funds  for  the  payment  of  these  notes,  the  mak- 
er, Haxdaway,  retained  entire  control  of  them, 
aad  could  dispose  of  them  as  he  pleased,  and 
eoold  require  Ray  to  dispose  of  them  at  any 
time  before  demand  and  notice.  Now,  the  hold- 
er  of  the  notes  certainly  had  no  lien  on  the 
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fimds,  because  the  arrangement  by  which  Rav 
held  the  funds  was  entirely  without  the  hold- 
er's knowledge  or  consent,  did  not  enter  into  his 
contract,  ana  he  did  not  look  to  it  for  payment. 
Did  Ray  have  any  lien  on  the  fimdsT  His  lien, 
if  any,  could  only  operate  by  way  of  indemnitv, 
and  could  arise  only  from  his  obligations  lo 
turn  the  funds  over  to  the  holder,  and  his  lia- 
bility to  be  held  accountable  b^  the  holder  in  a 
suit  for  money  had  and  received  to  his  use. 
Such  liability  could  not  arise,  if  at  all,  until 
the  maturity  of  the  notes.  To  constitute  a  lien 
of  this  kind  in  favor  of  the  creditor,  there 
must  be  a  special  appropriation  of  certain  des- 
i^ated  funds  for  a  debt  matured  and  fully  due. 
**Nothing  can  be  more  clear,"  says  Vice-Chan- 
cellor  Wigram,  "than  that  instructions  com- 
municated by  a  principal  to  his  own  agent,  to 
apply  the  property  of  the  principal  in  payment 
of  a  particular  creditor,  does  not  per  se  give 
that  creditor  any  lien  upon  the  property  in  the 
Hands  of  the  agent.  I  think  it  equally  clear 
that  the  mere  announcement  by  a  principal, 
even  to  his  creditor,  that  such  an  arrangement 
had  been  made  by  himself  for  the  payment  of 
the  creditor's  debt,  would  not  alter  the  case, 
nor  give  the  creditor  a  lien.  It  is  clear  that, 
not  withstanding  such  direction  or  communica- 
tion, the  property  may  remain  under  the  do- 
minion of  the  debtor." 

Malcolm  v.  Scott,  3  Hare,  39;  Rogers  v. 
Hosack,  18  Wend.  319;  Mandeville  v.  Welch,  5 
Wheat.  277. 

Where  there  are  any  facts  to  be  found  by  a 
jury,  such  as  the  reasonableness  of  the  time  of 
demand  and  notice,  or  the  fact  of  the  defend- 
ant's having  funds  of  the  maker  in  his  hands 
to  pay  the  note,  it  is  error  in  the  court  to  take 
the  case  from  the  jury,  and  to  direct  their  ver- 
dict for  the  plaintiff. 

Vasse  V.  Smith,  6  Cranch,  232;  Bk.  v.  Ma- 
gruder,  7  Pet.  287 ;  Muilman  v.  jyEguino,  2  H. 
Bl.  569. 

Mr.  P.  Phillips,  for  defendant  in  error: 

The  charge  excepted  to  it  as  follows:  "If 
there  were  no  evidence  in  the  case  that  the  mak- 
er of  the  notes  had  provided  the  indorser  with 
funds  to  discharge  them  at  maturity,  then  the 
questions  whether  the  notes  were  legally  pre- 
sented for  payment,  and  whether  legal  notice  of 
protest  was  given  to  the  indorser,  would  have 
to  be  submitted  to  the  jury.  The  evidence  on 
this  point  is,  that  Ray  was  provided  by  Hard- 
away  with  the  means  of  indemnifying  himseh 
against  his  indorsement.  He  need  not  have 
parted  with  these  means  until  the  notes  were 
paid  and  in  his  possession.  He  chose,  however, 
to  do  so,  and  cannot  now  complain  of  the  want 
of  demand  on  the  maker,  or  notice  of  protest  to 
himself.  I,  therefore,  direct  your  verdict  for 
the  plaintiff." 

There  was  no  contradictory  evidence  as  to 
the  fact  on  which  the  charge  was  given,  to  wit: 
that  Hardaway  had  left  funds  in  the  hands  of 
the  indorser  to  pay  the  notes.  This  was  testi- 
fied to  by  Hardaway  himself,  and  corroborated 
by  Ray.  There  was,  therefore,  nothing  to  be 
left  to  the  jury. 

On  this  fact  arose  the  question  of  law,  to 
wit:  Is  an  indorser  discharged  for  want  of  no- 
tice, when  funds  had  been  placed  in  his  hands 
by  the  maker  for  the  payment  of  the  notet 
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That  the  law  is  well  stated  wasi  ihown  fully 
by  the  s^judged  cases. 

Chilton  V.  Robbins,  4  Ala.  224;  Stephenson 
V.  Primrose,  S*  Port.  163;  Story,  Bills,  §  316; 
Chit.  Bills  (marg.)  p.  441. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court : 

Whether  timely  presentment  of  the  notes  was 
made  to  the  maker,  and  whether  due  notice  of 
their  idishonor  was  given  to  the  defendant  who 
had  indorsed  them,  are  questions  which  were 
not  submitted  to  the  jury.  The  court  below  ap- 
pears to  have  been  of  opinion,  that  in  view  of 
the  facts  given  in  evidence,  "neither  demand  of 
pa>Tnent  nor  notice  to  the  indorser  was  neces- 
sary to  justify  a  recovery  against  him.  The 
jury  was  instructed  in  substance,  that  even  if 
there  was  no  legal  demand  and  notice,  the  want 
of  them  was  sufficiently  excused;  and  that  the 
plaintiff  was  entitled  to  a  verdict  for  the 
amount  of  the  notes  with  interest  from  the 
dates  when,  according  to  their  terms,  they  fell 
due.  It  is  necessary,  therefore,  to  inquire 
whether  the  evidence,  as  exhibited  in  the  bill  of 
exceptions,  warranted  such  instructions. 

The  notes  were  both  dated  April  12,  1861,  and 
were  made  payable  at  the  Bank  of  Mobile,  one 
on  the  first  day  of  March,  1862,  and  the  other 
on  the  first  day  of  November  of  the  same  year. 
Both  the  maker  and  the  indorser  were  and  they 
are  citizens  of  the  state  of  Alabama,  and  the 
holder  of  the  notes  was  and  he  continues  to  be 
a  citizen  of  the  state  of  New  York.  When  the 
notes  fell  due  in  1862,  they  were  not  presented 
for  payment,  in  consequence  of  the  war  then 
existing,  but  they  were  presented  after  the  close 
of  the  war  and  were  dishonored,  and  notice  was 
given  to  the  indorser;  but  whether  the  present- 
ment was  made  within  a  reasonable  time  or  not 
was,  as  we  have  said,  not  allowed  to  be  a  sub- 
ject of  inquiry  at  the  trial.  It  appeared  in  evi- 
dence that  the  maker  of  the  notes  and  Ray,  the 
indorser,  were  partners  in  a  business  which  was 
actively  conducted  by  Ray;  that  after  the  notes 
were  indorsed  to  the  plaintiff,  and  before  their 
maturity,  Ray  had  in  his  hands,  of  the  profits 
of  the  business  belonging  to  the  maker,  a  sum 
larger  than  the  amount  of  the  two  notes ;  that 
this  sum  remained  in  his  hands  until  after  the 
notes  matured;  and  that  he  was  authorized  to 
apply  it  to  their  payment  at  their  maturity. 
But  it  also  appeared  that  the  defendant  could 
not  find  the  notes  at  their  maturity,  nor  until 
the  spring  of  1866,  at  which  time  they  were 
presented  to  the  maker  for  payment,  and  that 
before  they  were  thus  presented,  the  maker  in- 
structed the  defendant  to  apply  the  sum  in  his 
hands  to  the  payment  of  other  debts,  which  the 
defendant  did. 

It  was  in  view  of  this  evidence  that  the  court 
declined  to  submit  to  the  jury  the  questions, 
whether  the  notes  wer©"  legally  presented  for 
payment,  and  whether  notice  of  dishonor  was 
legally  given  to  the  indorser:  "The  evidence 
(said  the  judge)  is  that  Ray  was  furnished  by 
Hardaway  (the  maker)  with  the  means  of  in- 
demnifying himself  against  his  indorsements. 
He  need  not  have  parted  with  those  means  un- 
til the  notes  were  paid  and  in  his  possession. 
He  chose  to  do  so,  however,  and  cannot  now 
complain  of  the  want  of  demand  on  the  maker, 
or  notice  of  protest  to  himself.  I,  therefore, 
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(he  added),  direct  your  verdict  for  the  plain- 
tiff for  $1,124.50,  with  interest  thereon  from 
the  4th  of  March,  1862,  at  eight  per  cent,  and 
for  $1,124.50,  with  interest  thereon  from  No- 
vember 4,  1862." 

It  is  undoubtedly  the  law,  that  though  the 
plaintiff  was  relieved  by  the  war  from  obliga- 
tion te  make  demand  upon  the  maker  of  the 
notes  when  they  came  to  maturity,  it  was  nec- 
essary for  him,  in  order  te  charge  the  indorser, 
to  make  such  demand  within  a  reasonable  time 
after  it  became  possible;  *that  is,  after  [♦415 
the  close  of  the  war ;  imless  he  was  excused  by 
the  fact  that  the  indorser  had  sufficient  funds 
of  the  maker  in  hand,  which  he  had  received  in 
the  course  of  a  current  business,  and  which  he 
had  authority  to  apply  to  the  payment  of  the 
notes  at  their  maturity.  And  whether  that 
alone  constituted  a  sufficient  excuse  is  the  real 
question  now. 

An  indorser  of  a  promissory  note  is  only  sec- 
ondarily liable.    His  responsibility  is,   in  its 
nature,  a  contingent  one  and,  ordinarily,  per- 
formance of  the  condition  to  make  demana  of 
the  maker  and  give  notice  of  his  default  in  due 
time  is  an  essential  part  of  the  title  of  one  who 
asserts  an  indorser  s  liability.    It  has  often 
been  regretted  that  courts  have  dispensed  with 
the   performance   of   that   condition   for    any 
cause.    Still,  the  principal  reason  for  the  re- 
quirement of  demand  and  notice  is,  that  the  in- 
dorser, if  looked  te  for  payment,  may  have  the 
earliest  opportunity  to  take  steps  for  his  own 
protection.    Hence,  it  has  been  said,  in  some 
cases,  that  when  by  no  possibility  a  failure  to 
make  demand  and  give  notice  could  have  in- 
jured him,  or  rather,  when  they  could  by  no 
possibility  have  enabled  him  to  protect  hiniself , 
proof  of  demand  and  notice  are  not  necessary. 
It  must  be  admitted  there  has  been  much  in- 
consistency in  the  decisions  respectine  the  ap- 
plication of  this  rule.     In  some,  it  has  been 
held  that  if  an  indorser  has  taken  an  indemnity 
from  the  maker,  he  is  not  entitled  to  notice  of 
default.     But  this  is  not  sustained  by  sound 
reason,  and  the  best-considered  cases  assert  the 
contrary  doctrine.    The  indemnity  may  prove 
insufficient.    At  all  events,  it  is  not  inconsist- 
ent with  the  existence  of  a  remedy  over  against 
the  maker,  and  the  correct  rule,  as  stated  by 
Bailey,  J.,  in  Brown  v.  Maffey,  15  East,  222,  is 
that  every  indorser  ought  to  have  notice  when- 
ever he  has  a  remedy  over.    All  the  cases  agree, 
however,  that  when,  by  arrangement  between 
the  maker  and  the  indorser,  the  latter  has  be- 
come the  principal  debtor,  and  primarily  lia- 
ble, he  may  not  insist  upon  notice.  Presentment 
to  the  maker  'followed  by  notice  to  [*416 
himself  can  be  of  no  service  to  him,  for  he  baa 
no  remedy  over.     And  he  becomes  the  principal 
debtor  when,  either  before  or  at  the  maturity 
of  the  note,  he  is  supplied  by  the  maker  with 
sufficient  funds  for  the  purpose  of  paying  it. 
Receiving  the  funds  for  sucn  an  avowed  pur- 
pose, he  assumes  an  obligation  te  take  up  tbe 
note;  and,  as  has  been  said,  he  may  be  r^arde<i 
as  an  agent  who  has  imdertaken  to  pay,  and 
who,  therefore,  cannot  be  disappointed  if  bis 
principal,  trusting  to  his  obligation,  takes  no 
further  steps  for  the  payment. 

In  the  present  case,  the  evidence  does  nob, 
necessarily,  establish  that  the  funds  which  tbe 
indorser  held  were  placed  in  his  hands  iot  tb«» 
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purpose  of  paying  the  notes.    They  were  de- 
riveSl  from  the  profits  of  the  business,  in  con- 
dneting  which  he  was  a  partner  of  the  maker; 
and  he  was  merely  authorized  to  apply  them 
to  the  payment  of  the  notes,  at  their  maturity. 
Whether  this  proved  the  existence  of  an  obliga- 
tion assumed  by  him  to  take  them  up,  or  in 
other  words,  whether,  as  between  him  and  the 
maker,  he  thus  became  the  primary  debtor,  is 
a  question  which  the  court  could  not  correctly 
answer  in  the  affirmative  as  a  conclusion  of 
law.     If  it  did  establish  such  an  obligation,  ab- 
sence of  demand  and  notice  were*  immaterial, 
and  the  plaintiff  was  entitled  to  a  verdict.  But 
if  it  did  not — if  the  indorser,  as  between  him- 
self aiid  the  maker,  had  not  become  the  princi- 
pal debtor;  if  the  authority  to  pay  the  notes 
<mt  of  the  fund  in  his  hands  was  only  an  ar- 
rangement for  his  indemnity,  we  think  he  was 
at  liberty  to  pay  them  to  the  maker  at  any 
time  after  the  maturity  of  the  notes,  and  be- 
f<»«  he  had  any  notice  that  they  remained  un- 
paid.    In  such  a  case  his  liability  to  the  holder 
remained  contingent,  and  consequently,  unless 
tiiere  was  a  legal  demand  and  notice,  he  cannot 
be  charged.     It  follows,  that  the  judge  of  the 
eoort  below  erred  in  directing  a  verdict  for  the 
plaintiff.     The   most   that   could   properly  be 
claimed  by  the  holder  of  the  notes,  was  that  the 
evidence  should  be  submitted  to  the  jury  to 
find  whether  it  proved  that  the  defendant  had 
become  the  principal  debtor  by  arrangement  be- 
tween  him  and  the  maker,  with  instructions 
41T*J  •that  if  it  did,  the  plaintiff  was  entitled 
to  recover;  and  that  if  it  did  not,  the  indorser 
could  not  be  held  liable  without  proof  of  rea- 
KRiable  demand  upon  the  maker,  and  notice. 

Nothing  more  need  be  said  respecting  the 
charge  given  to  the  jury.  But  as  the  case  goes 
back  for  another  trial,  it  is  proper  to  notice  an 
ezeepti<m  taken  to  the  refusal  of  the  court  to 
suitress  the  deposition  of  the  plaintiff.  The 
depoMtion  had  been  taken  de  bene  ease,  and  be- 
fore the  trial  the  defendant  moved  to  suppress 
it.  But  when  it  was  offered  at  the  trial,  it 
was  read  without  objection,  and  without  excep- 
tion. It  may  be  that  had  it  been  objected  to 
then,  it  should  not  have  been  received.  But 
after  having  permitted  it  to  be  read  at  the  trial 
without  opposition,  we  think  it  cannot  be  ob- 
jected now  that  the  court  received  it. 
JwdLgtneni  reversed,  and  a  new  trial  ordered. 


J     •ASAHEL  GOODWIN,  Appf., 

V, 

UNITED  STATES. 
(Sec  S.  C.  17  Wall.  515-517.) 
Detention  of  vessel,  tchen  not  recoverable  for. 

1.  Where  a  vessel,  chartered  to  the  United  States 
at  an  an'eed  sum  per  day,  the  war  risk  to  be  borne 
bj  tlie  United  States,  the  marine  risk  by  the  own- 
era,  vr^B  compelled  to  put  into  the  port  of  St..  Thom- 
as for  repairs,  and  the  captain  there  executed  a 
oottomry  bond,  binding  the  vessel  and  cargo,  and 
tbe  bottomry  l>ond  was  not  paid  at  maturity,  and 
tlie  Teasel  and  cargo  were  libeled  at  New  York  in 
tlie  dlatrlct  court,  and  attached  on  that  proceeding, 
fyf  tbe  vessel  was  held  by  the  marshal  under  the 
attacbment,  from  Mar.  10  until  July  30 ;  held,  that 
tbe  United  States  is  not  liable  for  the  per  diem 
ation  for  the  time  the  marshal  neld  the 


2.  drhe  detention  was  incident  to  a  marine  risk 
viildi  tbe  owners  had  expressly  assumed.     It  was 
a  fmSt  of  tbat^^erlL 
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[No.  52.] 
Argued  Oct,  27,  1813,    Decided  Nov.  10,  i87S. 

APPEAL  from   the   Court   of   Claims.    The 
case  is  stated  in  the  opinion. 
Mr,  T.  J,  D.  Fuller,  for  appellant. 
Mr,  Geo.  H,  Williams,  Atty,  Oen.,  and  Mr. 
C.  H.  Hill,  Asst,  Atty,  Oen,,  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  judgment  of  the 
court  of  claims. 

The  question  presented  for  our  considera- 
tion is,  whether  the  United  States  are  liable  to 
the  appellant  for  the  hire  of  the  schooner 
Othello,  at  the  rate  of  $50  per  day  for  the  time 
for  which,  according  to  the  finding  of  the  court 
of  claims,  such  payment  has  not  been  made. 

The  charter-party  out  of  which  this  contro- 
versy has  arisen  •is  dated  on  the  26th  [♦SIB 
of  August,  1865.  It  stipulates,  among  other 
things,  (1)  that  the  schooner  was  then,  and 
while  in  the  service  of  the  government  should 
bo  kept,  "tight,  staunch  and  strong,"  at  the 
cost  of  the  owners,  and  that  the  time  lost  by 
any  deficiency  in  these  respects  should  not  be 
paid  for  by  the  United  States.  "The  war  risk 
to  be  borne  by  the  United  States,  the  marine 
risk  by  the  owners."  (2)  The  United  States 
agreed  to  pay  $50  per  day  for  the  time  the  ves- 
sel was  engaged  in  their  service. 

On  the  17th  of  November,  1865,  pursuant  to 
the  charter-party,  the  schooner  left  Wilming- 
ton, in  North  Carolina,  for  the  port  of  New 
York,  laden  with  ordnance  and  orcmance  stores. 
On  her  way  she  sprung  a  leak  and  was  com- 
pelled to  bear  away  and  put  into  the  port  of 
St.  Thomas  in  the  West  Indies,  for  repairs. 
There  the  captain  executed  a  bottomry  bond, 
binding  the  vessel  and  cargo,  and  amounting, 
principal  and  interest,  to  $17,399.71.  Having 
received  the  necessary  repairs  the  vessel  left  St. 
Thomas  on  the  26th  of  January,  1866,  and 
reached  New  York  on  the  13th  of  February  en- 
suing. There,  the  bottomry  bond  not  being  paid 
at  maturity,  the  vessel  and  cargo  were  libeled 
in  the  district  court  and,  on  the  10th  of  March, 
they  were  attached  on  that  proceeding.  The 
district  court  dismissed  the  libel.  An  appeal 
was  taken  to  the  circuit  court.  That  court  af- 
firmed the  decree  as  to  the  cargo,  but  reversed 
it  as  to  the  vessel,  and  finally  decreed  against 
the  latter  for  the  amount  due  on  the  bond.  The 
vessel  was  held  by  the  marshal  under  the  at- 
tachment from  the  10th  of  March  until  the 
30th  of  July.  She  was  discharged  from  the  serv- 
ice of  the  United  Stat^  on  the  7th  of  August. 

A  claim  was  made  against  the  United  States 
in  general  average.  It  was  adjusted  and  paid 
to  the  satisfaction  of  the  owners.  All  the  per 
diem  compensation  claimed  has  also  been  paid 
except  that  for  the  time  the  vessel  was  in  the 
hands  of  the  marshal.  Whether  the  claim  for 
general  average,  and  that  for  the  time  lost  by. 
the  vessel  in  deviating  from  her  course,  going 
to  St.  Thomas,  there  awaiting  repairs,  and  go- 
ing thence  to  her  port  of  destination,  were  not 
•covered  by  the  marine  risk  she  had  as-  [♦SIT 
sumed,  are  questions  not  before  us,  and  which 
we  need  not,  therefore,  consider. 

The  claim  of  per  diem  compensation  for  the 
time  the  marshal  held  the  vessel  is  the  only 
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|;roiind  of  controversy  between  the  parties,  and 
it  is  the  only  subject  open  for  examination  in 
this  case. 

During  that  time,  she  was  in  the  custody  of 
the  law;  she  was  in  nowise  in  the  employment 
of  the  United  States  nor  subject  to  their  con- 
trol. She  did  not,  and  could  not  render  them 
any  service  while  thus  held. 

The  United  States  had  not  stipulated  to  pay 
in  such  a  contingency.  On  the  contrary,  the 
detention  was  incident  to  the  marine  risk  which 
the  owners  had  expressly  assumed.  It  was  a 
fruit  of  that  peril.  The  United  States  are  not 
blameworthy,  and  not  responsible.  The  con- 
tract puts  all  such  burdens  upon  the  shoulders 
of  the  owners.  Those  burdens  cannot  be  shift- 
ed and  thrown  upon  the  other  party. 

The  judgment  of  the  Court  of  Claims  is  af- 
firmed. 


JOHN  E.  KNODE,  Plff.  in  Err., 

V, 

JACOB  WILLIAMSON. 
(See  S.  C  17  Wall.  586-589.) 

Deposition,  practice  as  to  taking — when  receiv- 
able in  evidence — impeachment  of  witness, 

1.  Where  depositions  were  taken  In  pursuance 
of  notice  that  the  taking  of  them  would  be  ad- 
journed from  dav  to  day  until  completed,  they  are 
admissible  in  eyidence,  although  taken  on  an  ad- 
journed day,  in  the  absence  of  the  opposite  party. 

2.  Witnesses  may  be  asked  if  they  knew  the  gen- 
eral reputation  of  another  witness  for  truth ;  in- 
stead of  being  asked  whether  they  knew  his  gener> 
al  character,  when  called  to  impeach  him. 

8.  Where  there  was  a  material  defect  in  the  no- 
tice given  to  the  plaintiff  of  the  time  and  place  of 
taking  a  deposition,  which  was  not  waived  by  any 
attendance  uefore  the  commissioner,  it  cannot  be 
received  in  evidence. 

[No.  48.] 
Argued  Oct.  27, 187S.     Decided  Nov.  10, 187S. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Wesi  Virginia. 
This  action  was  in  trespass,  brought  in  the 
court  below  by  the  plaintiff  in  error,  John  E. 
Knode,  Sep.  27,  1867,  against  the  defendant 
in  error,  Jacob  Williamsim,  to  recover  $10,000 
damages.  The  decla;ration  alleges  t^at  the 
plaintiff,  a  citizen  of  Maryland,  Apr.  17,  1862, 
was  the  owner  and  in  possession  of  t^e  canal- 
boat  Ellen  Rentoh,  and  her  cargo  of  wheat, 
flour,  com  and  oats ;  then  in  the  Potomac  river, 
at  Harrison's  Landing,  Berkeley  Co.,  Va.  (now 
West  Virginia) ;  that  the  boat  and  furniture 
were  of  the  value  of  $2,000,  and  the  cargo  was 
of  the  value  of  $7,650,  and  that  the  defendant, 
with  force  and  arms,  then  and  there  cut  the 
boat  loose,  and  caused  it  to  float  down  the  river 
and  over  canal  dam  No.  4,  whereby  the  boat 
and  cargo  were  wrecked  and  destroyed  and 
wholly  lost  to  the  plaintiff.  The  defendant, 
after  interposing  a  demurrer  which  was  over- 
ruled, plea4ed  the  eeneral  issue,  "not  guilty," 
upon  which  issue  uie  case  was  tried  l^ore  a 

jury  at  the  January  term,  1869;  and  the  jury 
•  ■ 

NoTB. — JmpeacMng  witness  hy  proof  of  oharaO' 
ter;  scope  of  inquiry  as  to  character,  and  time — 
see  note  to  Teese  v.  Huntingdon,  16  L.  ed.  TT,  S.479. 

Depositions  in  U.  8.  courts,  defects  and  irregu' 
larities  in;  how  taken  advantage  of — see  note  to 
Winans  v.  N.  Y.  ft  Brie  B.  Co.  }6  L.  ed.  U.  S.  68. 
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failing  to  agree  upon  a  verdict,  they  were  dit* 
charged  and  the  case  continued. 

In  May,  1871,  another  jury  was  impaneled 
ind  the  case  again  tried,  when  a  verdict  was 
tendered  in  favor  of  the  defendant.  The  plain- 
tiff at  the  same  time  moved  for  a  new  trial, 
which  motion  was  overruled,  and  final  judg- 
ment was  rendered  for  the  defendant. 

During  the  progress  of  the  last  trial,  various 
exceptions  were  taken  by  the  plaintiff  to  the 
action  of  the  court  in  ruling  out  evidence  oi- 
fered  by  him,  and  in  permitting  evidence  on  i^e 
part  of  the  defendant  which  was  objected  to  by 
the  plaintiff.  The  nature  of  these  exceptions 
appears  in  the  opinion. 

Messrs.  C.  W.  B.  Allison  and  B.  Stanton, 
for  plaintiff  in  error: 

Joseph  A.  Chapline's  deposition  was  relevant 
and  important  to  the  plaintiff,  and  was  legally 
taken  in  the  cause.  The  defendant  was  duly  no- 
tified by  the  officer,  that  the  deposition  of  Dan- 
iel Anis  and  others  would  be  taken  at  that  place 
Sep.  11,  and  that  the  taking  of  the  same  would 
be  adjourned  from  day  to  day  imtil  completed. 
The  notice  was  in  accordance  with  the  usual 
practice,  and  the  law  at  that  time  did  not  re- 
quire that  the  names  of  all  the  witnesses  should 
be  inserted  in  the  notice  (which  has  since  been 
reouifed  by  the  act  of  Congress  of  May  9, 1872 ) . 

The  defendant  responded  to  the  notice,  by 
appearing  at  the  time  and  place,  when  sevend 
depositions  were  taken  under  the  notice,  which 
occupied  the  day  until  the  hour  for  adjourn- 
ment arrived,  at  which  time  certain  witnesses 
not  yet  being  examined,  the  taking  of  the  depo- 
sitions was,  pursuant  to  the  notice,  regularly 
adjourned  from  day  to  day  imtil  the  18th,  when 
Chapline's  deposition  was  taken.  It  was  the 
privilege  and  duty  of  the  defendant  to  attend, 
from  time  to  time,  until  the  depositions  were 
closed,  if  be  desired  to  cross-examine  all  the 
witnesses.  That  he  did  not  do  so  was  his  own 
fault,  and  not  that  of  the  plaintiff.  He,  in  fact, 
laiew  that  the  adjournments  were  for  the  pur- 
pose of  taking  Ghapline's  deposition,  who  was 
111  bad  health,  and  assented  tliereto  confessedly 
up  to  the  16th  of  the  month,  at  least.  He  made 
no  objections  at  any  time  until  after  the  depo- 
sitions were  all  taken  and  closed;  and  then, 
without  asking  permission  to  cross-examine 
which  privilege  would  have  been  conceded  to 
him,  though  he  had  no  right  to  demand  it.  The 
subsequent  death  of  the  witness  made  the  rejec- 
tion of  the  deposition  peculiarly  injurious  to 
the  plaintiff,  as  a  very  important  part  of  it 
coula  not  be  supplied. 

But  if  the  law  required  the  names  of  all  the 
witnesses  whose  depositions  were  to  be  taken, 
to  be  inserted  in  the  notice,  the  requirement 
could  be  waived  by  the  defendant,  and  waa 
waived  by  him,  by  permitting  the  depositions 
of  others  without  ohjection,  and  paixicularly 
by  his  assenting  that  the  deposition  of  Chap- 
line  might  be  t^en  under  the  notice.  That  he 
gave  no  assent  that  it  should  be  taken  after  the 
16th,  if. such  be  a  fact,  is  not  important.  The 
taking  of  his  deposition  had  been,  with  his  as- 
sent, regularly  adjourned  by  the  officer  until 
the  16th,  and  the  sickness  of  the  witness  was  a 
good  reason  for  the  further  adjournment  by  the 
officer.  • 

As  to  the  waiver,  I  cite  Shutte  ▼.  Thomp9on^ 
ante,  123;  Buddicam  v.  Kirk,  3  Cranch,  203; 
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Rich  ▼.  Lambert,  12  How.  354;  see,  also,  Vat- 
tier  V.  Hindc,  7  Pet.  262;  Edmondson  v.  Bar- 
reU,  2  Cranch  C.  C.  228. 

The  deposition  of  Scott  S.  Ellis  was  confess- 
edly not  taken  in  accordance  with  the  act  of 
Congress.  It  was  not  taken  in  that  case,  though 
in  a  former  case,  between  the  same  parties 
about  the  same  subject-matter,  in  a  state  court. 
The  witness  was  not  dead;  and  although  he 
was  not  within  the  district  of  West  Va.,  it  was 
not  claimed  that  he  was  beyond  the  United 
States.  The  plaintiff  was  not  present  when  it 
was  taken.  It  had  never  been  used  in  or  recog- 
nized by  the  state  court  as  a  l^al  deposition. 
The  notice  to  the  plaintiff  stated  the  deposi- 
tion would.be  taken  in  the  city  of  Guilford, 
Maine.  The  deposition  purports  t^o  have  been 
taken  before  a  justice  of  the  peace  for  the  town 
of  Guilford,  county  of  Piscataquis,  Me.,  and 
**in  the  town  of  Guilford,  state  aforesaid."  In 
the  state  of  Maine,  towns  are  to^vnships.  It  was 
not  shown  that  the  township  of  Guilford,*  Pis- 
cataquis Co.,  and  the  ''city  of  Guilford,"  in 
Maine,  are  territorially  the  same,  either  wholly 
or  in  part.  I  submit,  that  neither  the  district 
court  of  West  Va.,  nor  the  state  court  of  that 
state  could  judicially  know  that  the  deposition 
bad  been  taken  in  the  ''city  of  Guilford,"  the 
place  mentioned  in  the  notice.  There  was  no 
evidence  before  the  court  as  to  the  otliciaJ  char- 
act^  of  the  officer  claiming  to  be  a  justice  of 
the  peace,  in  Maine.  Under  the  Code  of  West 
Va.,  I  admit  that  no  other  evidence  is  required 
than  the  certificate  of  the  magistrate ;  but  that 
law  could  only  apply  when  the  deposition  was 
offered  in  evidence  in  the  state  court.  But  in- 
stead of  being  offered  in  the  state  court  it  was 
offered  in  the  court  below,  which,  I  think, 
should  have  required  further  proof  as  to  the 
official  character  of  the  officer. 

In  Va.  and  West  Va.  (which  latter  adopted 
the  laws  of  the  former,  as  they  existed  June  20, 
1863,  when  the  state  was  admitted),  while  it 
has  been  held  that  "if  a  witness  who  has  been 
examined  on  a  former  trial  between  the  same 
parties,  and  on  the  same  issue,  is  since  dead; 
what  he  swore  to  on  the  former  trial  must  be 
given  in  evidence;"  yet,  it  has  been  further 
held  that  "this  rule  does  not  extend  to  the  ad- 
mission of  evidence  formerly  given  by  a  wit- 
ness who  has  been  removed  beyond  the  jurisdic- 
tion of  the  country,  and  much  less  can  it  be  ad- 
niitted  in  a  criminal  case." 

JF'inn  v.  Com,  5  Rand.  708 ;  see,  also,  Wilber 
▼.  Selden,  6  Cow.  l62;  Orary  v.  Sprague,  12 
Wend,  41;  Weeks  v.  Lawerre,  8  Barb.  530;  Le 
Baran  v.  Cromhie^  14  Mass.  234. 

I  am  aware  that  there  is  a  conflict  upon  this 
qoestion  in  the  decisions  of  different  states ;  but 
as  this  case  comes  from  West  Va.  I  think  the 
mle  of  evidence  should  be  the  same  in  the 
eoorts  of  the  United  States  as  in  the  state  codrt, 
and  that  the  deposition  of  Ellis  should  have 
been  ruled  out. 

The  questions  arising  under  the  several  rul- 
ing? ot  the  court,  rejecting  the  testimony  of  the 
six  impeaching  witnesses,  as  shown  in  their  de- 
positions, are  similar,  although  the  questions 
and  answers  are  slightly  variant.  The  simple 
questions  arising  under  each  of  the  depositions 
are:  what  is  the  necessary  form,  if  any,  for  the 


ions  to  be  put  to,  and  the  answers  to  be 
made  by  the  witness,  to  render  his  evidence 
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competent  to  go  to  the  jury  to  impeach  the 
character  of  an  adversary  witness?  Were  the 
questions  and  answers  of  the  several  witnesses, 
as  given  in  their  respective  depositions,  suffi- 
cient for  such  a  purpose?  Is  it  necessary  that 
an  impeaching  witness  shall  say  that  he  has 
the  means  of  knowing  the  general  character  or 
general  reputation  of  the  adversary  witness  for 
truth  and  veracity  among  his  immediate  neiffh* 
bors,  or  in  the  neighborhood  where  he  resides, 
and  at  the  time  the  adversary  witness  gave  his 
testimony?  Such  I  imderstood  was  the  re- 
quirement of  the  court  below,  and  in  the  case 
of  Teese  v.  Huntingdon,  23  How.  2,  16  L.  ed. 
479,  was  quoted  by  the  court  as  authority  for 
rejecting  the  several  depositions.  Other  au- 
thorities may  be  cited,  holding  that  testimony 
in  that  form  is  proper.  But  it  is  submitted  that 
it  is  not  the  only,  or  the  necessary  form.  See, 
Bates  V.  Barber,  4  Gush.  107. 

"Character,"  is  a  term  convertible  with  com- 
mon report.  Character  and  reputation  are  the 
same.    Kimmel  v.  Kimmeh,  3  Serg.  &  R.  337. 

"Greneral  character  is  the  estimation  in 
which  a  person  is  held  in  the  community  where 
he  has  resided." 

Douglas  v.  Tousey,  2  Wend.  354;  1  Phil.  Ev. 
764.  Note  204  (Cow.  &  H.)  ;  see,  also,  note 
598,  2  Phil.  Ev.  956 ;  French  v.  Millard,  2  Ohio, 
49 ;  Craig  v.  State,  5  Ohio,  607 ;  Mobley  v.  Ha- 
mit,  1  A.  K.  Marsh.  691;  Whart.  Cr.  L.  §  814; 
C7.  iSf.  V.  Vansickle,  2  McLean,  225;  Blue  v. 
Kirby,  1  T.  B.  Mon.  195;  1  Greenl.  Ev.  §  461; 
Oass  V.  Stinson,  2  Sumn.  606 ;  17.  8,  v.  White, 
6  Cranch,  C.  C.  39;  Bank  v.  Coote,  3  Cranch, 
C.  C.  169;  Bates  v.  Barber,  4  Cush.  107. 

Messrs.  C  J.  Faulkner  and  W.  W.  Boyoe, 
for  defendant  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

We  think  the  district  court  erred  in  exclud- 
ing the  deposition  *of  Joseph  A.  Chap-  [•SSS 
line.  It  had  been  taken  in  the  cause,  m  pursu- 
ance of  notice  that,  together  with  the  deposi- 
tions of  other  witnesses,  it  would  be  taken  on 
the  11th  day  of  September,  1869.  The  notice 
also  informed  the  defendant  that  taking  of  the 
depositions  would  be  adjourned  from  day  to 
day  until  they  were  completed.  So  long  as  such 
adjournments  were  in  fact  made,  he  was,  there- 
fore, informed  of  the  times  when  he  might  at- 
tend for  cross-examination.  On  the  day  first 
designated  he  did  attend,  with  his  counsel,  and 
some  depositions  were  taken.  But  all  the  wit- 
nesses not  having  been  examined,  the  taking 
was  adjourned  until  the  next  day,  when  it  was 
again  adjourned  until  the  next  succeeding  day ; 
and  so  on,  from  day  to  day,  until  Sept.  18th, 
when  the  deposition  of  Mr.  Chapline  was  taken 
in  the  absence  of  both  the  defendant  and  his 
counsel.  All  the  adjournments,  however,  were 
from  day  to  day  and,  consequently,  it  was  the 
duty  of  the  defendant  to  take  notice  that  depo- 
sitions might  be  taken  on  any  day  to  which  an 
adjournment  was  made. 

We  think,  also,  the  court  erred  in  rejecting 
the  depositions  of  Biddle,  Jamieson,  and  others, 
mentioned  in  the  bill  of  exceptions.  They  were 
offered  to  impeach  the  character  or  reputation 
of  Thomas  Noakes,  a  witness  examined  on  be- 
half of  the  defendant.  They  had  been  taken 
regularly,  and  the  only  objection  urged  against 
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their  admissibility  is,  that  the  witnesses  were 
asked  if  they  knew  the  general  "reputation"  of 
Noakes  for  truth;  instead  of  being  asked  wheth- 
er they  knew  his  general  "character."  The  ques- 
tion trfts  precisely  what  it  should  have  been.  It 
is  true  that  in  many  cases,  it  has  been  said,  the 
regular  mode  of  examining  is  to  inquire  wheth- 
er the  witness  knows  the  general  character  of 
the  person  whom  it  is  intended  to  impeach,  but 
in  all  such  cases  the  word  "character"  is  used  as 
iqrnonymous  with  reputation.  What  is  wanted, 
is  the  common  opinion,  that  in  which  there  is 
general  concurrence — ^in  other  words,  general 
reputation  or  character  attributed.  &at  is 
presumed  to  be  indicative  of  actual  character, 
and  hence  it  is  r^arded  as  of  importance 
when  the  credibility  of  a  witness  is  in  question. 

680*]  *The  only  remaining  assignment  of 
error  relates  to  the  admission  of  the  deposition 
of  Scott  F.  Ellis.  It  had  been  taken  under  a 
commission  sent  to  the  state  of  Maine,  in  an- 
other case  between  the  same  parties,  in  which 
the  cause  of  action  was  the  same  as  in  the  pres- 
ent case,  but  it  had  not  been  used  in  the  trial 
of  that  other  case.  It  also  appeared  that  the 
witness  was  beyond  the  district,  and  a  resident 
of  another  state,  when  his  deposition  was  of- 
fered. But  there  was  a  material  defect  in  the 
notice  given  to  the  plaintiff,  of  the  time  and 
place  of  taking,  which  was  not  waived  by  any 
attendance  before  the  commissioner.  The  no- 
tice was  without  date,  addressed  to  the  attor- 
ney of  the  plaintiff,  informing  him  that  the 
deposition  would  be  taken  on  the  12th  of  Sep- 
tember (year  not  mentioned),  at  the  office  of 
Heniy  Hudson,  in  the  city  of  Guilford,  state  of 
Maine,  between  certain  hours;  and  that  if 
from  any  cause  the  taking  of  the  deposition 
should  not  be  commenced  on  that  day,  or,  if 
commenced,  should  not  be  concluded,  the  tak- 
ing thereof  would  be  adjourned  and  continued 
from  day  to  day,  or  from  time  to  time,  at  the 
same  place,  and  between  the  same  hours,  until 
oompleted.  No  other  notice,  either  of  the  com- 
mission or  of  the  time  and  place  of  taking  the 
deposition,  appears  to  have  been  given.  It  was 
taken,  not  in  the  city  of  Guilford,  but  in  the 
town  of  Guilford,  on  the  12th  day  of  Septem- 
ber, 1867.  Whether  the  town  or  township  of 
Guilford  is  the  same  as  the  city  of  Guilford 
does  not  appear.  But  a  party  who  attempts 
to  use  the  deposition  of  an  absent  witness  must 
show  that  he  has  given  his  adversary  an  oppor- 
tunity to  cross-examine  by  a  notice  that  is  defi- 
nite and  certain,  unless  the  failure  to  give  such 
notice  has  been  waived.  Sv^^  was  n(S  the  no- 
tice given  in  this  case,  and  ti.e  deposition  was, 
therefore,  erroneously  received  in  evidence. 

The  judgment  is  reversed,  and  a  new  trial 
awarded. 


THE    STEAM   TUG    ADELIA,    etc,   George 
Holyoke,  Claimant,  App/^ 

V. 

GEORGE  JACKSON,  Owner  and  Master  of  the 

Barge  Alaska. 

Tug  held  liable  for  running  aground  and  ca/as- 
ing  injury  to  tow. 

Where  a  tug,  with  barges  In  tow,  was  in  fanlt  in 
not  using  proper  skill  and  cantion,  and  elected  to 
proceed  under  hazardous  clrcnmstances,  in  a  dark 
night,  it  is  liable  for  the  damages  to  one  of  the 
barges,  occasioned  by  the  tug  running  aground. 


Where  the  barge  could  have  done  nothing  to 
prevent  the  accident.  It  cannot  be  held  guil^  of 
negligence. 

[No.  65.1 
Argued  Nov,  5,  187S.    Decided  Nov,  17,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Pain- 
sylvania. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  tlie  United  States  for  the  eastern  dis- 
trict  of  Pennsylvania  by  Uie  appellee.  The 
district  court  rendered  a  decree  in  favor  of  the 
libelant,  which  deci*ee  was  affirmed  by  the  cir- 
cuit court. 

The  facts  are  stated  in  the  opinion. 

Mr,  Edward  D.  MoCartliy  and  J.  E,  Ash- 
ton,  for  appellant: 

We  cannot  be  held  to  the  liability  of  carriers. 
We  were  not  bailees  in  any  sense.  We  were, 
therefore,  liable  only  for  the  exercise  of  ordi- 
nary pare. 

The  Syracuse,  12  Wall.  171,  20  L.  ed.  384; 
Brawley  v.  The  Jim  Watson,  2  Bond,  356 ;  Ca- 
ton  V.  Rumney,  13  Wend.  389;  Walls  v.  Nav. 
Co,  2  Conn.  204;  Pars.  Cont.  1,  645. 

The  facts,  which  are  undisputed,  do  not 
show  ^ross  negligence,  and  courts  will  not  pre- 
sume it. 

I.  The  night  was  dark  and  to  some  extent 
stormy. 

II.  The  river  was  very  wide  at  the  point  of 
collision  and,  when  the  flats  of  the  east  shore 
were  submerged,  was  almost  a  lake. 

III.  There  were  no  lights  nor  land  marks  of 
any  character  to  guide  the  pilot  of  the  steam- 
tug. 

IV.  The  tug  had  a  small,  or  at  any  rate  not 
too  large  a  tow  attached  to  her,  and  was  get- 
ting on  at  a  very  slow  rate  of  speed. 

V.  Both  the  captain  and  the  pilot  were  on 
deck  in  their  proper  places,  and  were  doing  alt 
that  could  have  been  expected  in  the  exercise 
of  ordinary  care. 

VI.  Both  the  captain  and  the  pilot  were  of 
large  experience  in  navigating  the  Hudson' 
river. 

It  is  urged  by  the  assessors  in  their  report, 
that  the  tug  should  have  anchored.  To  come 
to  anchor  in  the  middle  of  the  river  on  such  a 
night  would  have  been  greatly  more  dangerous 
than  to  go  on. 

It  was  gross  negligence  of  those  in  charge  of 
The  Alaska  that  no  one  was  on  her  deck  nor  at 
her  tiller  when  the  collision  occurred.  This 
becomes  more  serious  from  the  fact  that  the 
tillers  of  all  the  boats  were  unmanned.  They 
were  left  entirely  to  the  mercy  of  chance. 

If  the  steamer  be  adjudged  guilty  of  gross 
negligence  or  want  of  ordinary  care,  then  we 
oont^d  that  this  is  a  case  where  damages 
should  be  equally  divided.  We  rely  for  this 
point  upon: 

The  Maria  Martin,  12  Wall.  31,  20  L.  ed. 
261 ;  The  Morning  Light,  2  Wall.  557,  17  L.  ed. 
863;  Union  Steamship  Co,  v.  New  York  d  Fa. 
S.  S,  Co.  24  How.  313,  16  L.  ed.  701 ;  The  Cath- 
arine V.  Dickinson,  17  How.  170,  15  L.  ed.  233. 

Not  only  damages  but  costs  should  be  divid- 
ed. 

The  Marcia  Trihou,  2  Spr.  17;  O'Neil  ▼. 
Sears,  2  Spr.  52. 

Messrs,  Morton  P.  Henry,  T,  0.  T.  Buok- 
ley  and  James  W.  Paul,  for  appellee : 

84  U.  8. 
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The  record  discloses  only  two  questions  of 
fact. 

1.  Whether  The  Alaska  was  lost  or  damaged 
by  the  default  of  the  tow-boat. 

2.  Whether  there  was  any  contributory  neg- 
ligence cm  the  part  of  the  towed  vessel. 

Two  courts  having  decided  adversely  to  the 
claimant  and  appellant,  and  having  found  on 
the  testimony  tnat  the  loss  was  occasioned 
solely  by  the  want  of  ordinary  skill  and  care 
on  the  part  of  The  Adolia,  without  any  fault 
on  the  part  of  The  Alaska,  it  is  pro^r  to  ask 
whether,  under  its  previous  ruling,  this  court 
will  review  tJiose  decisions  on  a  clear  question 
ol  fact  arising  on  the  evidence. 

The  MarceUus,  1  Blade,  414,  17  L.  ed.  217 ; 
Moreuood  v.  Enequist,  23  How.  491,  16  L.  ed. 
516;  The  Quickstep,  9  Wall.  665,  19  L.  ed.  767. 

The  tug  was  not  properly  manned  by  persons 
having  that  practical  knowledge  of  the  river 
which  can  only  be  acquired  by  habit. 

The  tug  elected  to  proceed  under  circum- 
stances which  were  hazardous,  without  taking 
even  the  ordinary  precaution  attending  navi- 
gation at  night. 

Alej!ander  v.  Greene,  7  Hill,  553 ;  Bazin  v. 
Steamship  Co.  3  Wall.  Jr.  C.  C.  229;  Home 
Ins.  Co.  V.  The  MoUie  Mohler,  4  Am.  L.  Times, 
U-  S.  Ccwirt,  145. 

It  is  idle  to  say  that  any  neglect  on  the  part 
of  the  appellee  to  have  a  man  on  deck  was 
contributory  negligence.  That  n^lect  in  this 
respect,  unless  it  contributed  to  the  disaster, 
will  not  prevent  the  libelant  from  recovering, 
is  'wdl  settled 

Haley  v.  Earle,  30  N.  Y.  248 ;  R.  Co.  v.  Mo- 
Closkey,  23  Pa.  526;  Hice  v.  Kugler,  6  Whart. 
336. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Hie  steam  tug  Adelia  had  fifteen  barges  in 
tow  on  the  Hudson  river,  bound  from  Albany 
to  New  York.  The  barges  were  arranged  un- 
der the  directions  of  the  master  of  ODhe  Adelia, 
four  abreast,  and  in  four  tiers.  The  libelant's 
barge,  Alaska,  was  on  the  larboard  side  of  the 
front  tier,  about  three  hundred  feet  in  rear  of 
the  tog.  The  other  tiers  followed  at  short  in^ 
tervals,  some  eight  or  ten  feet  apart.  About 
two  o'clods.  iu  the  morning,  when  a  mile  and  a 
half  below  Hudscto,  the  tug  ran  aground  on 
the  east  side  of  the  river,  and  the  tow-boats,  be- 
ing perfectly  helpless,  came  upon  her,  and  the 
barge  of  the  libelant  was  staved  in  by  her  pro- 
peller, as  is  supposed,  and  sank.  It  is  agreed 
that  it  was  quite  dark  at  the  time,  and  the  cap- 
tain of  the  tug  says  that  half  a  gale  was  blow- 
ing from  N.  N.  W.  There  is  conflicting  evi- 
dence as  to  the  width  of  the  channel  at  that 
T^oe,  but  the  weight  of  it  is,  and  the  assessors 
found,  that  it  is  six  hundred  feet.  The  tide 
was  ebb,  and  the  progress  of  the  tug  and  tows 
was  about  three  miles  an  hour,  whi(m  is  nearly 
three  hundred  feet  per  minute.  Of  course,  if 
the  tug  stopped,  the  tow-boats  would  be  upon 
her  in  a  little  over  a  minute  of  time.  The  pilot 
«f  the  tug  says  thiit,  ''there  are  flats  on  both 
sides  of  wie  river ;  that  they  were  steering  by 
.marks  on  the*  land  when  they  could  see  them, 
and  when  they  could  not  see  them  they  steered 
by  guess  work;  that  they  could  not  see  the 
nhart*  or  any  mark  on  it  when  they  grounded, 
and  had  not  been  able  to  get  a  regular  mark  for 
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half  an  hour  before  their  grounded."  It  seems 
so  very  manifest  that  this  was  hazardous  sail- 
ing, that  the  claimants  feel  the  necessity  of 
relying  more  on  the  allied  negligence  of  the 
owner  of  the  barge  in  contributing  to  the  acci- 
dent than  on  any  justification  of  their  own 
conduct.  The  assessors  to  whom  the  questions 
of  fact  were  referred  below,  reported  as  fol- 
lows: "The  assessors  have  no  hesitation  in 
saying  that  the  tug  was  in  fault  in  not  using 
the  proper  skill  and  judgment  (caution)  in 
navigation  of  the  said  tug.  To  exemplify:  it 
appears  that  the  navigator  of  the  tug  elected  to 
proceed  with  his  tow  under  what  the  assessors 
think  were  very  hazardous  circumstances.  It 
is  shown  by  the  testimony  that  the  wind  was 
blowing  strong,  if  not  nearly  a  gale ;  the  night 
was  dark,  spitting  snow  occasionally;  no  land- 
marks were  discernible,  Of  any  visible  thing  to 
guide  the  navigator  ii^  this  'blind'  part  of  the 
channel;  yet,  notwithstanding  this,  there  was 
no  lead,  no  sounding  pole,  nor  any  means  what- 
ever  used  to  ascertain  the  depth  of  the  water, 
or  to  warn  the  navigator  of  his  approach  onto 
the  flats  which  lined  that  portion  of  the  river. 
This  neglect  seems  the  more  reprehensible  as 
the  channel  is  deep  ( reference  to  the  chart  pre- 
sented shows  that  the  channel  is  about  six 
hundred  feet  wide  where  the  collision  oc- 
curred) and  the  approach  to  the  flats  steep 
and,  consequently,  more  readily  indicated." 

In  this  verdict  of  the  assessors  we  concur. 

The  question  then  arises,  whether  the  libel- 
ant, by  his  own  n^ligence,  contributed  to  the 
accident.  It  appears  that  there  was  no  one  on 
the  deck  of  the  barge  when  the  collision  hap- 
pened. On  one  or  two  of  the  barges  in  the  for- 
ward tier  there  were  persons  on  deck  at  the 
time.  But  they  all  agree  in  saying  that  noth- 
ing could  have  been  done  to  prevent  the  colli- 
sion. Their  rudders,  if  they  could  have  been 
unlashed,  were  at  once  disabled  by  the  ap- 
proach of  the  barges  behind,  and  they  could 
hardly  be  apprised  of  the  stopping  of  the  tug 
before  they  were  down  upon  her.  Besides,  the 
whole  tow,  as  well  as  the  tug,  was  under  the 
direction  of  the  master  of  the  latter,  and  it  does 
not  appear  that  he  required  the  people  in  the 
barges  to  be  on  the  lookout.  An  experienced 
tug  captain  testified  that  they  don't  expect  to 
have  anyone  on  the  dedc  of  the  tows ;  that  it  is 
not  customaiy  and  is  not  required.  On  this 
point  the  assessors  say :  "The  assessors  are  of 
the  opinion  that  there  could  not  have  been  any- 
thing done  to  prevent  the  collision,  because:  1, 
the  distance  was  too  short;  say  three  hundred 
feet,  at  three  knots,  would  be  overcome  in  one 
minute  of  time;  2,  because  those  on  board  of 
the  tow  had  no  intimation  that  the  tug  was 
ashore,  or  even  in  danger,  as  the  hail  to  *keep 
off'  or  'keep  clear*  certainly  conveyed  no 
warning  that  such  a  state  of  things  existed, 
but  would  clearly  be  taken  for  an  order  to  keep 
off  from  the  flats." 

The  decree  is  affirmed,  with  interest  and 
costs. 


UNITED  STATES,  Appt., 

ANTHONY  *W.  HENRY. 

(See  S.  C.  17  Wall.  405-409.) 

Officer,  ichen  entitled  to  full  pay — regiment  re^ 

duced  helow  the  minimum  in  numbers. 
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tl.  An  offlcer  who  shows  that  he  received  a  com- 
mlBsiou  from  the  proper  source,  and  who  serves 
and  is  recognized  as  such  offlcer  by  his  superiors 
nntil  his  regiment  is  mustered  out,  and  who  pre- 
sented himself  at  the  proper  time  and  place  to  be 
mustered  in  and  was  refused,  makes  out  a  prima 
facie  case  for  full  pay  under  the  Joint  resolution 
of  Congress  of  July  26,  1866. 

2.  It  does  not  rebut  this  prima  facie  case  to 

Erove  that  the  offlcer  who  refused  to  muster  him 
1  alleged  that  he  was  not  entitled  to  such  muster, 
1)ecause  the  company  to  which  he  was  assigned  as 
lieutenant  was  below  the  minimum  in  numbers. 

3.  Such  a  statement  is  not  a  finding  of  the  fact 
by  the  court  of  claims  that  the  company  was  re- 
duced below  the  minimum. 

4.  Nor  does  the  fact,  if  found,  bring  the  case 
within  section  20  of  the  act  of  March  3,  1863.  for- 
bidding the  appointment  of  officers  to  a  regiment 
when  that  regiment  has  been  reduced  below  the 
minimum  allowed  for  regiments. 

[No.  40.] 

Bubmitted  Apr.   17,  1873,    Decided  Nov,  17, 

187S. 

APPEAL  from  the  Court  of  Claims. 
Hennr  was  a  sergeant  in  Co.  D.  2d  Regi- 
ment, '  Ohio  Infantry  Volunteers.  Au^.  15, 
1863,  while  sergeant,  he  received  a  comnussion 
from  the  governor  of  Ohio  appointing  him  sec- 
ond lieutenant  in  said  company.  He  served 
and  performed  duty  as  second  lieutenant  from 
Aug.  16,  1863,  until  Oct.  10,  1864,  when  he  was 
mustered  out  of  the  military  service,  and  re- 
ceived an  honorable  discharge  as  sergeant  of 
said  company. 

Upon  receipt  of  his  commission  from  the 
said  governor,  he  presented  himself  for  muster 
to  the  proper  mustering  officer,  but  waa  re- 
fused muster  lor  the  reason  that  said  company 
was  reduced  below  the  minimum  number,  and 
he  was,  therefore,  not  entitled  to  be  mustered 
in,  as  was  claimed  by  the  mustering  officer. 

Henry  repeatedly  offered  himself  for  muster, 
but  without  success. 

While  performing  the  duties  of  lieutenant, 
as  aforesaid,  he  was  recognized  as  a  commis- 
sioned officer  of  the  rank  of  lieutenant  by  his 
superior  officers,  as  well  as  by  the  rank  and  file, 
and  during  several  battles  c(nnmanded  his  com- 
pany as  commanding  officer. 

Upon  his  muster  out,  he  was  paid  for  his 
services  as  sergeant,  and  not  as  lieutenant. 
Having  failed  to  secure  payment  for  his  services 
as  lieutenant,  before  the  proper  department,  he 
brought  suit  in  the  court  of  claims,  and  recov- 
ered judgment  for  the  difference  between  the 
pay  of  lieutenant  and  sergeant,  to  wit:  $1,- 
118.11. 

Mr.  C,  H.  Hill,  Aaat.  Atiy,  Oen.,  ior  appel- 
lant. 

Messrs.  N.  P.  d&ipmaii..  and  A,  A,  Hosmer, 
for  appellee. 

Mr.  Justice  Bliller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  United  States  from 
a  judgment  of  the  court  of  claims  in  favor  'of 
Anthony  W.  Henry,  for  the  sum  of  $1,118.11. 
The  claim  of  Henry  is  based  upon  the  follow- 
ing joint  resolution  of  Congress,  approved 
July  26, 1866 : 

**Be  it  resolved,  etc.,  that  in  every  case  in 
which  a  commissioned  officer  actually  entered 
on  duty  as  such  commissioned  officer,  but  by 
reason  of  being  killed  in  battle,  captured  by  the 
enemy,  or  other  cause  beyond  his  control,  and 

tHeadnotes  by  Mr.  Jastice  Millbb. 
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without  fault  or  neglect  of  his  own,  waa  not 
mustered  within  a  period  of  not  less  than  thir- 
ty days,  the  pay  department  shall  allow  to 
such  officer  full  pay  and  emoluments  of  his 
rank  from  the  date  on  which  such  officer  actu- 
ally entered  on  such  duty  as  aforesaid ;  deduct- 
ing from  the  amount  paid,  in  accordance  with 
this  resolution,  all  pay  actually  received  by 
su^h  officer  for  such  period."  14  Stat,  at  L. 
368. 

The  court  of  claims  find  that  the  claimant 
was  duly  commissioned  as  second  lieutenant  in 
the  Second  Regiment  of  Ohio  Volunteer  Infant- 
ry by  the  governor  of  that  btate,  which  com- 
mission he  accepted  on  the  15th  day  of  August, 
1863;  that  he  actually  served  and  performed 
the  duties  of  that  office  from  that  day  until  Oc-' 
tober  10,  1864,  when  he  was  mustered  out  of 
service  with  his  regiment,  and  was  during  all 
that  time  recognized  as  such  officer  by  his  supe- 
rior officers,  and  commanded  the  company  in 
several  battles.  He  was  paid  only  the  amount 
due  to  the  rank  and  service  of  first  sergeant  of 
infantry. 

The  reason  why  he  was  refused  pay  for  his 
services  as  lieutenant  is,  that  he  had  never 
been  mustered  into  the  service  as  lieutenant; 
and  as  he  offered  himself  repeatedly  for  such 
muster  and  produced  his  commission,  his  coun- 
sel argue  that  he  comes  within  the  provisions 
of  the  joint  resolution,  since  he  entered  on  the 
duties  of  the  office  and  performed  the  same, 
and  his  failure  to  be  mustered  in  was  without 
fault  or  neglect  of  )iis,  and  was  from  a  cause 
beyond  his  control. 

There  is  no  question  but  that  the  claimant's 
case  comes  within  the  strict  letter  of  the  joint 
resolution. 

The  counsel  for  the  United  States,  however, 
argues  that  the  joint  resolution  can  only  have 
application  to  the  case  of  an  officer  duly  com- 
missioned and  entitled  by  law  to  be  mustered 
into  service  as  such  officer,  and  that  the  finding 
of  the  court  shows  that  claimant  was  not  enti- 
tled to  be  mustered  in  when  he  accepted  his 
commission  and  offered  himself  for  that  pur- 
pose. 

This  would  raise  a  very  interesting  question, 
and  one  which  mi^ht  not  be  easy  of  decision,  if 
the  recc^rd  in  this  case  fairly  presented  it. 
There  is,  undoubtedly,  strong  reason  why  Con- 
gress should  have  provided  full  pay  for  an  offi- 
cer who,  holding  a  conunission  from  the  prc^per 
source,  was  given  command  and  actually  served 
as  such  officer,  and  had  his  rank  recognized 
by  all  his  superiors,  though  in  point  of 
*fact  not  mustered  in  as  such  or  enti-  [*408 
tied  to  be;  and  it  is  certain  he  would  not  be 
entitled  to  such  pay  without  the  enabling  act. 
But  we  do  not  find  in  the  record  the  evidence, 
or  any  finding  of  the  court  that  the  claimant 
was  not  entitled  to  be  mustered  into  the  serv- 
ice. The  finding  of  the  court  of  claims  on  that 
subject  is  as  follows: 

''Upon  receipt  of  the  commission  from  the 
governor  of  Ohio  the  claimant  presented  him- 
self for  muster,  as  second  lieutenant,  to  the 
proper  mustering  officer  of  his  division,  but 
was  refused  such  muster,  the  mustering  officer 
alleging  that  company  D,  to  which  the  claim- 
ant was  assigned,  was  reduced  beloiy  the  mini- 
mum number,  and  that,  therefore,  ui  was  not 
entitled  to  be  mustered." 
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Counsel  for  the  government,  assuming  that 
what  the  mustering  o^cer  alleged  is  to  be  treat- 
ed here  as  an  established  fact,  further  assumes 
that  that  fact  brings,  his  case  within  the  lan- 
guage oi  section  20  of  the  act  of  March  3,  18C3 
(12  Stat,  at  L.  734),  to  wit:  That  whenever 
a  regiment  is  reduced  below  the  minimum 
number  allowed  by  law,  no  officers  shall  be  ap- 
pointed in  such  regiment  beyond  those  neces- 
sa^  for  the  ccmmuuid  of  such  reduced  number. 

But  the  argument  is  opoi  to  more  than  one 
fatal  objection. 

1.  The  claimant  having  shown  that  he  was 
regularly  commissioned  and  served  as  a  lieu- 
t^iiant,  and  was,  without  fault  of  his,  refused  a 
muster,  so  that  he  comes  within  the  literal 
terms  of  the  joint  resolution,  if  any  fact  is  re- 
lied on  to  defeat  his  claim,  it  should  be  specifi- 
cally found  and  stated  by  the  court  of  claims. 
This  is  not  done  by  a  finding  of  that  court  that 
the  mustering  officer  alleg^  that  company  D 
was  reduced  below  the  minimum  number.  If 
the  fact  that  the  company  was  below  the  mini-. 
mum  was  important  in  the  case,  it  should  have 
been  found  as  a  fact  by  the  court,  and  not  stat- 
ed merely  as  the  alleged  reason  of  the  officer 
for  refusing  to  muster  in  the  claimant.  The 
muster  roll  of  the  company  was  within  the  con- 
trol of  the  government,  and  would  have  settled 
the  fact,  one  way  gr  the  other,  beyond  dispute. 

2.  The  act  relied  on  by  counsel  forbids  the 
appointoient  of  officers  in  a  regiment,  when  it 
4C>9*]  is  reduced  below  the  •minimum  num- 
ber allowed  by  law,  beyond  those  necessary  for 
the  command  of  such  reduced  number. 

It  is  quite  consistent  with  a  reduction  of 
company  D  below  the  minimum  for  a  company, 
that  the  regiment  was  not  below  the  minimum 
for  a  regiment.  Indeed,  it  is  unreasonable  to 
suppose  that  because  a  single  company  is  re- 
diraed  below  the  minimum,  the  regiment  is  for 
that  reason  to  be  so  treated,  and  to  have  no 
more  officers  appointed  in  it  until  that  com- 
pany is  filled  up. 

Tliere  is  no  finding,  nor  any  allegation,  in  the 
present  case,  that  the  regiment  was  below  the 
minimum  and,  therefore,  this  act  does  not  ap- 
ply. Nor  are  we  pointed  by  counsel  to  any  law 
or  r^^lation  of  the  service  which  fixes  what  is 
the  TOinimiini  of  a  regiment  of  volunteer  in- 
fanf^.  Nor  does  the  court  of  claims  find  any 
facts  fr(»n  which,  if  we  had  such  a  law  or  reg- 
ulation before  us,  we  could  decide  whether  this 
regiment,  or,  indeed,  this  company,  was  in  fact 
below  the  minimum  as  established  by  law  at  the 
time  the  claimant  offered  himself  for  muster. 

Under  these  circufnsianees,  the  judgment  of 
the  Court  of  Claims  must  he  affirmed, 

THE  WASHINGTON,  ALEXANDRIA  & 
GEORGETOWN  RAILROAD  COMPANY, 
Plff,  in  Err., 

V. 

CATHARINE   BROWN. 

(See  S.  C.  17  Wall.  445-^53.) 
Service  on  railroad  compa/ny — lessees  of  road 
— transfer  to  receiver — exclusion  from  cars 
on  account  of  color — conditions  of  charter. 

1.  Circuit  court  acquired  jurisdiction  of  a  rail- 

.  KOTB. — Constitutionality   of   statutes   requiring 
seporate  coaches  for  white  and  colored  passengers 
see  notes,  45  L.  ed.  U.  S.  244 ;  18  L.  B.  A.  639. 
17  Wall. 


road  company  defendant  by  service  of  process  on  a. 
director. 

2.  A  railroad  corporation  cannot  escape  the  per- 
formance of  any  duty  or  oblitratlon  Imposed  by  Its 
charier  or  the  general  laws  of  the  state  by  a  volun- 
tary surrender  of  Its  road  Into  the  hands  of  lessees. 

3.  By  the  transfer  of  possession  to  a  receiver  by 
a  decree  of  a  court  of  competent  jurisdiction,  the 
company  is  not  relieved  from  the  liability,  unless 
the  possession  of  the  receiver  is  exclusive  and  the 
servants  of  the  road  wholly  employed  and  con- 
trolled by  him. 

4.  Where  an  act  in  regard  to  a  railroad  company 
provided  that  no  person  should  be  excluded  from 
the  cars  of  the  companv  on  account  of  color,  it 
means  that  there  should  be  no  discrimination  in 
the  use  of  the  cars  on  account  of  color. 

3.  A  railroad  company  will  be  held  to  a  faithful 
compliance  with  all  the  terms  accompanying  the 
giant  of  Its  charter. 

[No.  55.] 
Argued  Oct,  29,  187S.    Decided  Nov.  11,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  declaration  was  filed  in  this  cause  Mar. 
4,  1868,  in  the  supreme  court  of  the  District 
of  Columbia,  by  Catharine  Brown  against  the 
Washington,  Alexandria,  &  Georgetown  R.  Co., 
in  which  it  was  averred  that  5aid  defendant  is 
a  corporation  duly  organized  under  the  laws 
of  Virginia  and  the  United  States,  and  doing 
business  in  said  District  and  in  Va.  as  far  as 
Alexandria,  as  common  carrier  of  passengers 
by  railroad  for  hire;  that  Feb.  8,  1868,  said 
plaintiff,  Brown,  bought  a  round  trip  ticket  on 
said  road  from  Washington  to  Alexandria  and 
return;  that  she  then  went  to  Alexandria,  and 
attempting  to  return  from  Alexandria,  took 
her  seat  in  a  car  on  said  road;  and  while  in 
said  car,  at  Alexandria,  she  was,  without  law- 
ful cause,  with  force  and  violence,  assaulted 
and  ejected  from  the  car  by  the  defendant,  and 
that  said  defendant  refused  to  carry  her  on 
said  car  over  said  road ;  that  by  reason  of  said 
violent  treatment,  she  was  compelled  to  em- 
ploy a  physician  and  remain  under  treatment, 
etc.,  to  the  damage  of  the  plaintiff,  of  $20,000. 

Summons  was  served  on  John  Stone,  clerk 
for  J.  H.  Lathrop,  receiver  of  the  company,  ap- 
pointed by  the  court ;  also  on  J.  B.  Stewart,  re- 
puted to  be  one  of  the  directors. 

No  appearance  was  entered  by  defendant, 
and  judgment  was  taken  by  default.  There 
was  motion  to  set  aside  said  judgment  for  want 
of  sufllcient  sei'vkse,  and  an  order  of  the  court 
that  the  receiver,  Lathrop,  do  cause  his  appear- 
ance on  behalf  of  defendant  to  be  entered  with- 
in ten  days. 

Plea  of  not  guilty  was  filed  by  receiver. 

The  evidence  shows  that  the  plaintiff,  Feb. 
8,  1868,  purchased  at  Washington  a  round  trip 
ticket  on  the  W.,  A.  &  G.  R.  R.  for  twenty-five 
cents ;  that  she  went  to  Alexandria  on  that  day, 
and  on  the  same  day  entered  the  last  car  of  the 
train  at  Alexandria  on  the  defendant's  road,  to 
return  to  Washington;  that  plaintiff  is  a 
woman  of  color :  that  after  she  had  entered  the 
car,  a  man  stationed  at  the  depot,  whose  duty 
it  was  to  direct  passengers  to  cars  and  see  that 
they  entered  therein,  and  who  was  employed  by 
Stevens  &  Phelos,  lessees  of  said  road  within 
the  state  of  Va.,  and  paid  jointly  by  lessees 
and  the  receiver ;  that  the  said  lessees  also  act- 
ed as  superintendent  and  manager  within  the 
District  of  Columbia,  under  appointment  from 
J.  D.  Lathrop,  the  receiver  of  said  road  within 
the  said  district;  that  the  said  man  stationed 
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aforesaid  to  direct  passengers,  informed  the 
plaintiff  she  could  not  ride  in  that  car,  but  that 
she  should  take  the  forward  car;  and  that  he 
had  been  instructed  by  tlie  persons  in  charge  of 
the  road  not  to  permit  colored  persons  to  ride 
in  that  car,  but  that  there  was  another  car  for 
them;  that  the  plaintiff  refused  to  leave  the 
car  she  had  entered ;  whereupon  the  man  at- 
tempted to  put  her  out  bv  great  force  and  vio- 
lence, with  insult  and  indignities.  And  on  the 
part  of  the  defendant  evidence  was  given,  tend- 
mg  to  show  that  no  more  force  was  used  than 
sufficient  to  put  her  out,  and  no  .unnecessary 
violence  or  force  was  used,  and  no  insults  or  in- 
dignities were  offered  the  plaintiff. 

The  jury  awarded  a  verdict  for  the  plaintiff 
for  $1,500,  and  judgment  was.  entered.  Motion 
for  new  trial  was  overruled  at  general  term, 
and  the  defendant  sued  out  this  writ  of  error. 

The  portion  of  the  road  lying  in  the  District 
of  Columbia  was  in  the  hands  of  a  receiver  ap- 
pointed by  the  court,  in  suits  wherein  the  W., 
A.  &  G.  R.  Co.  was  a  party ;  and  the  lessees  of 
that  part  of  the  line  lying  in  Virginia,  also  act- 
ed as  superintendent  and  manager  of  that  part 
of  the  line  lying  in  the  District  of  Columbia, 
under  an  appointment  from  the  receiver.  The 
entire  line  was  in  fact  operated  under  a  com- 
mcm  management  and  for  a  common  profit  on 
the  joint  account  of  the  receiver  and  the  les- 
sees. 

The  defendant  in  error  purchased  her  ticket 
at  the  joint  and  common  office  of  the  receiver 
and  lessees,  located  in  the  District  of  Colum- 
bia; and  all  tickets  were  issued  and  sold  at 
both  ends  of  the  route  in  the  name  of  "The 
Washington,  Alexandria,  &  Georgetown  R. 
Co.,"  and  no  tickets  distinguished  as  first  or  sec- 
ond class  tickets  were  issued  or  sold,  all  tickets 
being  exactly  alike.  ■ 

Messrs,  T.  T.  Crittenden,  D,  Clarke,  R, 
J,  Brent,  R.  T,  Merrick  and  /.  O,  Payne,  for 
plaintiff  in  error: 

Under  the  exceptions  taken  in  this  cause  by 
the  defendant,  the  following  points  are  as- 
signed as  errors,  viz.: 

The  rulings  of  the  court  as  to  the  sufficiency 
of  the  service  of  the  summons  upon  the  clerk 
of  the  receiver  and  lessee. 

The  liability  of  the  defendant  for  the  acts  of 
the  lessees  and  receiver. 

The  regulation  of  the  defendant  separating 
the  colored  from  the  white  passengers;  the 
right  of  the  defendant  to  make  it  and  its  rea- 
sonableness. 

1.  By  the  act  of  Congress,  12  Stat,  at  L.  606, 
p.  763,  the  supreme  court  of  the  District  of  Co- 
lumbia, in  general  term,  was  empowered  to  es- 
tablish such  other  rules  as  it  may  deem  neces- 
sary for  the  regulation  of  the  practice  of  the 
several  courts  organized  by  this  act,  etc.  By 
the  printed  rules  of  practice  adopted  in  pursu- 
ance of  this  act,  p.  7,  rule  21,  it  i«  provided 
that  "every  writ  issued  out  of  the  clerk's  office 
to  require  the  defendant's  appearance  to  answer 
to  an  action,  shall  be  accompanied  with  a  copy 
of  the  declaration  and  of  the  notice  thereto  sub- 
scribed; and  the  defendant  shall  be  served  with 
said  copy,  and  the  marshal's  return  shall  show 
the  fact."  The  record  shows  that  the  officers  of 
the  company  resided  in  the  District,  and  serv- 
ice should  have  been  made  upon  them. 

2.  As  to  the  liability  of  the  defendant  for  the 
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acts  of  the  lessees  and  receiver,  the  record 
showB  that  the  receiver  was  appointed  for  that 
part  of  the  road  lying  in  the  District  of  Colum- 
bia, and  that  the  part  of  the  road  situate  in  Va. 
was  in  the  possession  of  the  lessees. 

The  lessees  were  never  served  with  process, 
and  the  receiver  was  without  power  to  bind  the 
corporation  except  as  to  that  part  of  the  road 
which  was  within  the  limits  of  the  jurisdiction 
of  the  court.  The  act  for  which  this  suit  was 
brought  was  done  in  Alexandria,  Va. 

Blaokwell  v.  Wisivall,  24  Barb.  355. 

3.  As  to  the  regulation  of  the  defendant, 
"separating  the  colored  from  the  white  pas- 
sengers, the  right  of  the  defendant  to  make  it 
and  its  reasonableness." 

The  cause  of  action  occurred  Feb.  24,  1868, 
anterior  to  the  adoption  of  the  14th  and  15th 
Amendments  to  the  Constitution  of  the  United 
States. 

By  the  act  of  Mar.  3,  1863  (12  Stat,  at  L. 
805),  the  A.  &  W.  R.  Co.  was  granted  a  license 
to  extend  its  road  from  the  south  side  of  the 
Potomac,  through  Washington  city,  to  the  de- 
pot of  the  Baltimore  and  Ohio  R.  R.  The  last 
clause  of  the  1st  section  of  this  act  provides  as 
follows:  "That  no  person  shall  be  excluded 
from  the  cars  on  account  of  color." 

This  act  was  passed  before  the  adoption  of 
the  13th,  14th  and  15th  Amendments  to  the 
Constitution  of  the  United  States.  It  was 
valid  only  within  the  District  of  Columbia, 
and  not  within  Virginia. 

By  the  act  of  Congress  of  July  25,  1866  ( 14 
Stat,  at  L.  248),  the  defendant  was  recognized 
as  the  successor  of  the  A.  &  W.  R.  Co.,  and  re- 
ceived a  similar  license  to  connect  with  the 
Washington  Branch  of  the  Baltimore  &,  Ohio 
R.  R.,  but  in  this  act  there  is  no  provision  as  to 
the  exclusicm  of  colored  persons. 

The  act  of  Congress  of  Apr.  9,  1866  ( 14  Stat, 
at  L.  27 ) ,  is  not  infringed  by  the  action  of  the 
defendant  in  making  and  enforcing  the  separa- 
tion of  races  in  its  cars. 

The  same  regulation  was  at  and  before  that 
time  made  by  other  railroads,  and  in  several 
states  the  courts  have  decided  that  such  regu- 
lation was  reasonable  and  legal. 

Ang.  &  Ames,  Corp.  §  349;  Vedder  v.  Fel- 
lows, 20  N.  Y.  126;  R,  Co,  v.  Miles,  56  Pa.  209; 
R.  Co.  V.  Blocker,  27  Md.  277. 

Messrs,  William  A.  Cook  and  Saa&nel  R. 
Bond,  for  defendant  in  error : 

The  act  of  Congress  of  Aug.  3,  1854,  incor- 
porating the  Alexandria  k  Washingt<m  R.  Co., 
within  the  District  of  Columbia,  provides 
''That  service  of  process  a^inst  said  company 
may  be  made  on  the  president  or  any  director 
of  the  company,  or  on  the  chief  clerk  in  attend- 
ance at  the  office  of  the  company."  10  Stat,  at 
L.  810,  §  3. 

The  act  of  July  25,  1866,  refers  to  the  W.,  A. 
&,  G.  R.  Co.  as  a  corporation  lawfully  succeed- 
ing to  the  charter,  rights  and  privileges  of  the 
A.  &  W.  R.  Co.,  and  authorizes  it  to  ext^id  its 
road  through  certain  streets,  etc.  14  Stat,  at 
L.248. 

Service  was  in  accordance  with  the  first  act 
above  cited.  It  was  made  on  the  chief  clerk  in 
attendance  at  the  office  of  the  company.  The 
road  was  run  and  operated  by  the  receiver  and 
lessees,  and  their  office  was,  ea  necessitate,  the' 
office  of  the  company. 

84  U.  8. 


1873. 


Wash.,  Alex.  &  Geoboetown  R.  R.  Go.  y.  Bbown. 


445-453 


Service  was  also  made  on  Joseph  B.  Stewart, 
reputed  to  be  one  of  the  directors  of  the  com- 
pany, as  per  marshal's  return,  and  whom  the 
record  shows  to  have  been  both  director  and 
secretary. 

Service  was  also  made  on  Oscar  A.  Stevens, 
one  of  the  lessees,*  and  superintendent  and 
manager  of  the  whole  line. 

See,  also,  14  Stat,  at  L.  403;  Coggatoell  v. 
Warren,  1  Gurtis,  C.  G.  223. 

Aa  to  the  liability  of  the  defendant  for  the 
ael8  of  the  lessees  and  receivers. 

As  to  the  lessees.  Ghartered  rights  and 
privileges  are  coupled  with  duties  and  liabili- 
ties which  cannot  be  evaded  by  leasing  the 
granted  franchise.  The  lessees  become  but 
agents  of  the  company. 

This  question  lias  been  so  often  adjudicated, 
that  a  reference  to  a  few  of  the  authorities  is 
deemed  suflicient. 

Clement  v.  Canfield,  28  Vt.  303;  Ingersoll  v. 
B.  Co.  8  Allen,  438 ;  Langley  v.  R.  Go.  10  Gray, 
103;  R,  Co.  V.  Dunbar,  20  111.  623;  R.  Co.  v. 
Winans,  17  How.  30,  15  L.  ed.  27. 

As  to  the  receiver.  The  appointment  of  a 
receiver  does  not  relieve  the  company  from 
liability.  2  Redf.  Railw.  510,  3d  ed.  i\.  12,  and 
eases  cited;  R.  Co.  v.  Fitoh,  20  Ind.  498;  Mo- 
Kinney  v.  R.  Co.  22  Ind.  99. 

The  order  of  court  for  the  receiver  to  appear, 
was  leave  of  court  for  the  prosecution  of  the 
suit  while  the  receivership  existed. 

The  act  of  Mar.  3,  1863  ( 12  Stat,  at  L.  805) , 
provides  that  no  person  shall  be  excluded  from 
the  cars  of  the  A.  &  W.  R.  Go.  on  account  of 
eolor. 

The  act  of  July  25,  1866  ( 14  Stat,  at  L.  248 ) , 
recognizes  the  plaintiff  in  error  as  the  succes- 
sor of  the  A.  &  W.  R.  Go.,  and  extends  certain 
privileges,  but  repeals  nothing  and  leaves  all 
the  provisions  of  the  former  act  in  full  force. 

We  have  also  the  acts  of  July  1,  1864,  and 
Max.  3,  1865,  incorporating  the  Metropolitan 
R.  Co.,  and  providing  that  upcm  any  railroad 
in  the  District  of  Columbia  there  shall  be  no 
exclusion  from  any  of  the  cars  on  account  of 
color.     13  Stat,  at  L.  328,  §  14,  537,  §  5. 

It  may  be  claimed  that  the  provision  in  the 
charter  of  this  company,  the  plaintiff  in  error, 
was  only  valid  within  the  District  of  Colum- 
bia, and  had  no  force  in  Virginia.  But  this  was 
a  consolidated  line  and  was  operated  jointly, 
and  the  company  here  was  liable  for  a  breach 
of  contract  entered  into  here,  or  a  tort  grow- 
ing out  of  such  breach,  on  the  part  of  the 
agents  of  that  part  of  the  line  lying  in  Virginia. 
The  company  could  not  make  a  oontrfurt  in 
the  District  which  would  allow,  in  the  carrying 
of  passengers,  any  exclusion  on  account  of 
color,  and  the  contract  must  be  construed  by 
the  law  existing  at  the  place  where  it  was 
made.  In  fact,  the  company  enjoyed  its  privi- 
lege of  extending  its  line  within  this  District, 
subject  to  the  condition  that  there  should  be  no 
exclusion  on  account  of  color. 

2  Redf.  Railw.  3d  ed.  228 ;  Redf.  Railw.  Gas. 
421 ;  R.  Co.  V.  Winans,  supra;  The  Great  West- 
ern B.  Co.  V.  Blake,  7  Hurl.  &  N.  Exch.  987 ; 
Buwton  V.  tJ.  E.  R.  Co.  3  Q.  B.  L.  R.  552,  ap- 
proving t^e  case  last  cited. 

But  further,  the  acts  complained  of  were 
eominitted  by  the  servant  as  much  of  this  as  of 
the  other  end  of  the  route,  employed  by  the  su- 
perintendent of  both,  acting  for  both,  and  paid 
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by  both  jointly,  and  both  are  alike  responsible 
for  his  nets.  As  to  liability  for  acts  of  servant : 

See,  Moore  v.  R.  Co.  4  Gray,  465;  R.  Co.  v. 
Derby,  14  How.  408. 

If  the  right  to  make  such  a  regulation  should 
be  sustain^,  yet  the  company  is  liable  for  the 
wanton  and  violent  manner  in  which  it  was  en- 
forced by  its  employee.  State  v.  Ross,  2 
Dutch.  224. 

Mr.  Justice  Davii  delivered  the  opinion  of 
the  court: 

There  are  but  three  points  in  this  record 
which  the  assignments  of  error  bring  before  us 
for  review,  and  only  the  last  relates  to  the  mer- 
its of  the  controversy. 

1.  It  is  objected  that  the  circuit  court  did  not 
acquire  jurisdiction  of  the  defendant  below  for 
want  of  proper  service  of  process.  But  this  ob- 
jection is  not  Well  taken,  because  the  process 
was  served  on  Stewart^  a  director  of  the  road, 
and  this  service  was  in  conformity  to  law.  10 
Stat,  at  L.  p.  810,  §  3.  It  is  true  "the  [♦450 
marshal  does  not  return  as  a  fact  that  Stewart 
was  a  director,  only  that  he  was  reputed  to  be 
so,  but  the  record  shows  he  was  a  director 
when  the  road  was  leased,  and  in  the  absence 
of  proof  to  the  contrary,  it  will  be  presumed 
this  relation  existed  when  the  summons  in  this 
case  was  served.  Even  if  the  service  were  de- 
fective, the  plaintiff  in  error  is  not  in  a  posi- 
tion at  this  time  to  except  to  ft.  The  record 
discloses  that,  soon  after  the  action  was  com- 
menced, a  judgment  by  default  was  entered  for 
want  of  a  plea,  and  that  the  plaintiff  in  error 
appeared  by  attorney  and  moved  the  court  to 
set  it  aside  on  the  ground  that  there  had  been 
no  sufficient  service  of  process.  This  motion 
was  denied  for  the  reason  stated,  but  the  court 
ordered  the  default  to  be  opened  and  the  cause 
placed  on  the  trial  calendar,  on  the  condition 
that  the  appearance  of  the  plaintiff  in  error 
was  enterea  by  the  receiver  within  a  period  of 
ten  days.  This  order  was,  doubtless,  made  in 
order  to  give  the  company  an  opportunity  to 
defend,  and  at  the  same  time  to  set  at  rest  the 
point  raised  about  the  service  in  case  the  mer- 
its of  the  action  were  tried.  The  condition  thus 
imposed  was  complied  with,  and  for  aught  that 
appears,  the  subsequent  litigation  has  been  con- 
ducted on  the  part  of  the  company  by  its  volim- 
tary  appearance  in  every  stage  of  the  case. 

2.  Tne  second  assignment  of  error  denies  the 
liability  of  the  corporation  for  anything  done 
while  the  road  is  operated  by  the  lessees  and 
receiver. 

This  road  runs  from  the  city  of  Washington, 
in  the  District  of  Columbia,  to  the  city  of  Al- 
exandria, in  the  state  of  Virginia,  and  was 
leased  in  1866,  by  the  board  of  directors,  for  a 
period  of  ten  years  to  Stevens  &  Jackson. 
After  this  was  done,  the  portion  of  the  road 
within  the  District  was,  by  a  decree  of  the  su- 
preme court  of  the  District,  placed  in  the  pos- 
session of  a  receiver,  and  when  the  wrong  com- 
plained of  was  suffered,  the  whole  road  was 
rim  and  operated  on  the  joint  account  of  the 
lessees  on  the  Virginia  side,  and  the  receiver  of 
the  District  side  of  the  Potomac.  On  this  state 
of  facts,  it  is  claimed  the  circuit  court  erred  in 
refusing  the  charge  as  requested,  that  the  plain- 
tiff in  error  was  not  liable  in  this  action. 

It  is  the  accepted  doctrine  in  this  country, 
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that  a  railroad  corporation  cannot  escape  the 
performance  of  any  duty  or  obligation  imposed 
by  its  ^charter  or  the  general  laws  of  the  state 
by  a  voluntary  surrender  of  its  road  into  the 
hands  of  lessees.  Rcdf.  L.  K.  5th  ed.  ch.  22, 
§  1,  p.  616.  The  operation  of  the  rood  by  the 
lessees  does  not  change  the  relations  of  the 
original  company  to  the  public.  It  is  argued, 
however,  that  this  rule  is  not  applicable  where 
the  proceeding,  instead  of  being  voluntary,  is 
compulsory,  as  in  the  case  of  the  transfer  of 
possession  to  a  receiver  by  a  decree  of  a 
court  of  competent  jurisdiction.  Whether 
451*]  *thi3  be  so  or  not,  we  are  not  called  up- 
on to  decide,  because  it  has  never  been  held 
that  the  company  is  relieved  from  liability,  un- 
less the  possession  of  the  receiver  is  exclusive 
and  the  servants  of  the  road  wholly  employed 
and  controlled  by  him.  In  this  case  the  pos- 
session was  not  exclusive,  nor  were  the  serv- 
ants subject  to  the  receiver's  order  alone.  On 
the  contrary,  the  road  was  run  on  the  joint  ac- 
count of  the  lessees  and  receiver,  and  the  serv- 
ants employed  and  controlled  by  them  jointly. 
Both  were,  therefore,  alike  resjponsible  for  the 
act  complained  of,  and  if  so,  the  original  com- 
pany is  also  responsible,  for  the  servants  under 
such  an  employment,  in  legal  contemplation, 
are  as  much  the  servants  of  the  compajiy  as  of 
the  lessees  and  receiver. 

Apart  from  this  view  of  the  subject,  the  tick- 
et on  which  the  plaintiff  rode  was  issued  in  the 
name  of  the  Washington,  Georgetown,  &  Alex- 
andria Railroad  Company,  as  were  all  the  tick- 
ets sold  at  both  ends  of  the  route.  The  holder 
of  such  a  ticket  contracts  for  carriage  with  the 
company,  not  with  the  lessees  and  receiver. 
Indeed,  there  is  nothing  to  show  that  Catharine 
Brown  knew  of  the  difficulties  into  which  the 
original  company  had  fallen,  nor  of  the  part 
performed  by  the  lessees  and  receiver  in  oper- 
ating the  road.  She  was  not  required  to  loc^ 
beyond  the  ticket  wliich  conveyed  the  inforima- 
tion  that  this  road  was  run  as  railroads  gener- 
ally are,  by  a  chartered  company.  Besides,  the 
company  having  permitted  the  lessees  and  re- 
ceiver to  conduct  the  business  of  the  road  in 
this  particular,  as  if  there  were  no  change  of 
possession,  is  not  in  a  position  to  raise  any 
question  as  to  its  liability  for  their  acts. 

The  third  and  last  assignment  of  eiror  as- 
serts the  right  of  the  company  to  make  the  reg- 
ulation separating  the  colored  ftom  the  white 
passengers. 

In  the  enforcement  of  this  regulation,  the 
defendant  in  eri'or,  a  person  of  color,  having 
entered  a  car  appropriated  to  white  ladies,  was 
requested  to  leave  it  and  take  a  seat  in  another 
car  used  for  colored  persons.  This  she  refused 
to  do,  and  this  refusal  resulted  in  her  eject- 
ment by  force  and  with  insult  from  the  car  she 
had  first  entered. 

If  she  had  the  right  to  retain  the  seat  she 
had  taken,  it  is  conceded  the  verdict  of  the 
jury  should  not  be  disturbed. 

It  appears  that  the  Washington  &  Alexan- 
dria Railroad  Company,  in  1868,  was  desirous 
452*]  of  extending  its  road  from  *th6  south 
side  of  the  Potomac  near  to  the  Baltimore  &, 
Ohio  depot  in  Washington,  and  congressional 
aid  was  asked  to  enable  it  to  do  so.  The  au- 
thority to  make  the  extension  was  granted 
(12  Stat,  at  L.  p.  805)  and  the  streets  desig- 
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nated  across  which  the  road  should  pass.  This 
grant  was  accompanied  with  several  provisions, 
among  the  number  was  one  that  no  person 
should  be  excluded  from  the  cars  on  account  of 
color.  In  1866,  the  plaintiff  in  error,  whi<^ 
had  succeeded  to  the  chartered  rights  of  the 
previous  company,  obtained  from  Congress  an 
amendment  to  the  former  act,  so  as  to  change 
tbe  route  of  extension,  and  for  other  purposes. 
14  Stat,  at  L.  248.  The  latter  act  leaves  all 
the  provisions  of  the  former  act  in  full  force, 
and  the  present  company,  therefore,  is  obliged 
to  observ^e  in  the  running  of  its  road  all  the  re- 
quirements imposed  by  Congress  in  its  previ- 
ous legislation  on  the  subject,  lliis  leads  us 
to  consider  what  Congress  meant  in  directing 
that  no  person  should  be  excluded  from  the 
cars  of  the  company  on  account  of  color. 

The  plaintiff  in  error  contends  that  it  has 
literally  obeyed  the  direction,  because  it  has 
never  excluded  this  class  of  persons  from  the 
cars,  but  on  the  contrary,  has  always  provided 
accommodations  for  them. 

This  is  an  ingenious  attempt  to  evade  a  com- 
pliance with  the  obvious  meaning  of  the  re- 
quirement. It  is  true  the  words  ttucen  literally 
might  bear  the  interpretation  nut  up<ni  them 
by  the  plaintiff  in  error,  but  evidently  Congress 
did  not  use  them  in  any  such  limited  sense. 
There  was  no  occasion,  in  legislating  for  a  rail- 
road corporation,  to  annex  a  condition  to  a 
grant  of  power,  that  the  company  should  allow 
colored  persons  to  ride  in  its  cars.  This  right 
had  never  been  refused,  nor  could  there  have 
been  in  the  mind  of  anyone  an  apprehension 
that  such  a  state  of  things  would  ever  occur, 
for  self-interest  would  clearly  induce  the  car- 
rier— South  as  well  as  North — ^to  transport,  if 
paid  for  it,  all  persons,  whether  white  or  black, 
who  should  desire  transportation.  It  was  the 
discrimination  in  the  use  of  the  cars  *on  [*453 
account  of  color,  where  slavery  obtained,  which 
was  tlie  subject  of  discussion  at  the  time,  and 
not  the  fact  that  the  colored  race  could  not  ride 
in  the  cars  at  all.  Congress,  in  the  belief  that 
this  discrimination  was  unjust,  acted.  It  told 
this  company,  in  substance,  that  it  could  ex- 
tend its  road  in  the  District  as  desired,  but 
that  this  discrimination  must  cease,  and  the 
colored  and  white  race,  in  the  use  of  the  cars, 
be  placed  on  an  equality.  This  condition  it 
had  the  right  to  impose,  and  in  the  temper  of 
Congress  at  the  time,  it  is  manifest  the  grant 
could  not  have  been  made  without  it.  It  was 
the  privilege  of  the  company  to  reject  it,  but  to 
do  this,  it  must  reject  the  whole  legislation 
with  which  it  was  connected.  It  cannot  accept 
a  part  and  repudiate  the  rest.  Having,  there- 
fore constructed  its  road  as  it  was  authorized 
to  do,  and  in  this  way  greatly  added  to  the 
value  of  its  properfy,  it  will  be  held  to  a  faith- 
ful compliance  with  all  the  terms  accompany- 
ing the  grant  by  which  it  was  enabled  to  secure 
this  pecuniary  advantage. 

The  discussion  at  the  bar  touching  the  action 
of  the  plaintiff  in  error,  in  making  and  enfcHX^- 
ing  the  regulation  for  the  separation  of  races 
in  its  cars,  took  a  wide  range ;  but  none  of  the 
points  raised  have  been  considered,  because  it 
was  not  necessary  to  do  so  in  ordei*to  dispose 
of  the  case. 

In  our  opinion  there  is  no  error  in  the  rec- 
ord,  and  the  judgment  below  must  he  affirmed. 
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FRANKLIN  PHILP  €t  ah,  Plffa.  in  Err., 

V, 

JOSEPH  NOCK. 

(See  8.  a  17  Wall.  460-463.) 

Damages  in  patent  case — license  fee — compen- 
sation— -profit — partial  infringement, 

1.  In  an  action  to  recover  damages  for  the  in- 
fHsffement  of  a  patent,  the  measure  of  the  dam- 
afes  to  be  recovered  is  the  actual  damage  sus- 
tained hj  the  plaintiff. 

2.  Where  the  plaintiif  has  sought  his  profit  in 
the  form  of  a  royalty  paid  by  his  licensees,  and 
there  are  no  peculiar  circumstances  in  the  case, 
the  mmoont  to  be  recovered  will  be  regulated  by 
tikat  standard. 

3.  If  that  teat  cannot  be  applied,  he  will  be  en- 
titled to  an  amount  which  win  compensate  him  for 
the  Injury  to  which  he  has  been  subjected  by  the 
piracy. 

4.  In  arriving  at  the  conclusion,  the  profit  made 
by  the  defendant  and  that  lost  by  the  plaintiff  are 
amoag  the  elements  which  the  Jury  mav  consider. 

5.  Where  the  infringement  is  confined  to  a  part 
•f  the  thing  sold,  the  recovery  must  be  limited  ac* 
eordlngly. 

6.  Counsel   fees  cannot  be  included  in  the  verdict. 

7.  Theplalntiff  must  show  his  damages  by  evi- 
dence.  They  must  not  be  left  to  conjecture  by  the 
Jury. 

[No.  76.] 

Argued  Nov.  5,  187S.    Decided  Nov.  17,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  bj  the  court. 
Mr.  R.  D*  Mussej,  for  plaintiffs  in  error: 
So  far  as  the  record  shows,  and,  in  point  of 
&ct,   that  showing  is  correct,  there  was  no 
proof  of   specific  damage  by  the  alleged  iii- 
rringement  on  the  part  of  the  plaintiffs  in  er- 
ror.    All  that  was  shown  was  a  sale  of  seven- 
ty-five dozen,  and  that  the  royalty  the  defend- 
ant in  error  received  for  the  use  of  his  patent 
was  at  the  rate  of  $2  per  gross ;  in  other  words, 
that  he  had  been  dama^d  by  the  plaintiffs  in 
error  by  their  withholding  royalty  from  him 
to  the  amount  of  $12.60. 

Under  these  circumstances,  the  court  was  re- 
qoes^ted  to  instruct  the  jury  to  confine  their 
verdict  to  that  sum.  The  court  refused  to  do 
this,  and  went  on  to  say  that  they  might  find 
enough  to  reimburse  the  defendant  in  error  for 
all  such  expenditures  as  had  been  necessarily 
iDcorred  hy  him  in  order  to  establish  his  rights. 
This  instruction  is  doubly  erroneous;  for 
there  was  no  evidence  of  any  "expenditure*'  h^ 
^im  and  so  it  had  no  foundation  in  the  evi- 
doiee  in  the  case,  and  its  inevitable  effect  upon 
the  minds  of  the  jury  was  to  lead  them  to  be- 
lieve that  they  ihight  Imnp  counsel  fees  and 
such  other  expenditures  as  they  inferred,  and 
out  ci  them  make  a  total.  The  jury  followed 
this  evident  lead  of  the  court,  and  returned  a 
verdict  ior  forty  times  the  amoimt  proven. 

Curt.  Pat  9§  338,  341,  and  cases  cited;  Bell 
V.  Daniels,  1  Pish.  372,  379;  Jenkins  v.  Oreen- 
uald,  2  Fish.  37;  Goodyear  v.  Bishop,  2  Pish. 
154;  Burdell  v.  Denig,  2  Pisli.  588;  Letois  v. 
Marling,  1  Web.  Pat.  Cas.  490,  n.  3;  Seymour 
V.  MeCormiek^lQ  How.  482. 

It  is  submitted,  therefore,  by  the  plaintiffs 
in  error,  that  the  errors  of  the  court  below  ccm- 
ceming  damages  and  the  patent  itself,  its  va- 
'*  '"^    and  construction,  are  such  as  to  warrant 
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and  demand  a  reversal  of  the  judgment  ren- 
dered, and  either  a  dismissal  of  the  suit 
against  them  or  a  new  trial. 

Mr.  Geo.  W.  Pas^fliall,  for  defendant  in  er- 
ror: 

The  7th  bill  of  exceptions  admits  that  evi- 
dence of  infringement  was  given,  and  it  asks 
the  court  to  assume,  as  the  measure  of  dam- 
ages, the  inventor's  price  for  royalty. 

A  trespasser  or  infringer  has  no  right  thus 
to  compound  his  torts.  It  was  for  the  jury 
to  determine,  under  all  the  circumstances, 
what  damages  ought  to  be  awarded. 

Mr.  Justice  SwajAe  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  District  of  Columbia.  The  defendant 
in  error  was  the  plaintiff  in 'the  court  below. 
The  action  was  for  the^  infringement  of  a  pat- 
ent granted  to  him  by  the  United  States  for  an 
improvement  touching  the  lid  of  inkstands  and 
the  hinge  whereby  such  lids  are  attached.  A 
verdict  and  judgment  were  rendered  for  the 
plaintiff  in  the  siun  of  $500.  During  the  prog- 
ress of  the  trial,  niunerous  exceptions  were 
taken  by  the  defendants.  It  will  be  sufficient 
to  consider  one  of  them.  The  testimony  being 
closed,  the  court  instructed  the  jury  as  follows : 

"If  the  jury  shall  find  a  verdict  for  the 
plaintiff,  under  the  foregoing  instructions,  they 
will  award  him  such  sum  as  they  shall  find  to 
be  reauired  to  remunerate  him  for  the  loss  sus- 
tained by  the  wrongful  acts  of  the  defendant, 
and  to  re-imburse  nim  for  all  such  expendi- 
tures as  have  been  necessarily  incurred  by  him 
in  order  to  establish  his  right." 

The  case  was  tried  while  the  act  of  1836  was 
in  force.  The  measure  of  the  damases  to  be 
recovered  against  infringers  prescribed  by  l^t, 
5  Stat,  at  L.  123,  as  well  as  by  the  act  of  1870 
(16  Stat.  Hi.  L.  207),  is  "the  actual  damages 
sustained  by  the  plaintiff.*'  Where  the  plain- 
tiff has  sovght  his  profit  in  the  form  of  a  roy- 
alty paid  by  his  licensees,  and  there  are  no  pe- 
culiar circumstances  in  the  case,  the  amount  to 
be  recovered  will  be  regulated  by  that  standard. 
If  that  test  cannot  be  applied,  he  will  be  enti- 
titled  to  an  amount  which  will  compensate  him 
for  the  injury  to  which  he  has  been  subjected 
by  the  piracy.  In  arrivin^f  at  their  conclusion, 
the  profit  made  by  the  de&idant  and  that  lost 
by  the  plaintiff  are  among  the  elements  which 
the  jury  may  consider.  Where  the  infringe- 
ment is  confined  to  a  part  of  the  thing  sold,  tne 
recovery  must  be  limited  accordingly.  It  can- 
not be  as  if  the  entire  thing  were  covered  by 
the  patent ;  or,  where  that  is  the  case,  as  if  the 
infrmgement  were  as  large  as  the  monopoly. 
Counsel  fees  cannot  be  included  in  the  verdid^. 
The  plaintiff  must  show  his  damages  by  evi- 
dence. They  must  not  be  left  to  conjecture  by 
the  jury.  They  must  be  proved,  and  not 
guessed  at. 

The  instruction  under  consideration  was  too 
broad  and  too  vague.  The  jury  could  have 
hardly  doubted  that  it  was  their  duty  to  al- 
low the  counsel  fees  paid  or  to  be  paid  by 
*the  plaintiff,  and  perhaps  other  charg-  [♦463 
es  and  expenditures  equally  inadmissible. 

The  judgment  is  reversed,  and  the  cause  re* 
manded  to  the  court  helouj,  unth  directions  to 
issue  a  venire  de  novo. 
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Bent,  when   recoverable  —  occupation   under 

agreement  to  purcha>8e — interest. 

1.  When  defendant  haa  entered  and  occupied 
land  by  permission  of  the  plaintiff,  ieithout  any 
express  contract,  the  law  Implies  a  promise  on  his 
part  to  make  compensation  or  pay  a  reasonable 
rent  for  its  occupation. 

2.  When  the  entry  has  been  made  in  pursuance 
of  an  agreement  to  purchase,  whether  that  agree- 
ment was  in  writing  or  in  parol,  the  purchaser  is 
not  liable  for  rent  during  the  time  the  contract 
subsisted. 

3.  The  vendor  is  entitled  to  interest  on  the  pur- 
chase money  from  the  time  the  possession  was 
taken  until  the  price  of  the  sale  was  paid. 

[No.  66.] 

Argued  Nov.  4;  187S.    Decided  Nov.  17,  1875. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  bv  the  court. 

Messrs.  J*  Bf.  Oarlisle  and  J.  D.  Mo- 
Pl&erson,  for  appellant: 

We  do  not  admit  that  the  rules  governing 
actions  for  use  and  occupation  between  private 
parties  govern  this  case.  There  is  an  element 
in  this  case  which  does  not  exist  bcytween  pri- 
vate parties.  The  engineer  officers  had  a  right 
to  enter  and  fortify  the  island,  with  or  without 
the  consent  of  the  claimant;  and  if  he  had  not 
consented,  they  could  still  have  entered  and 
would  not  have  been  trespassers,  and  compen- 
sation would  have  been  due  the  claimant  under 
the  Constitution,  even  although  the  entry  was 
against  his  will. 

Now,  it  has  never  been  supposed  that  one 
who  got  into  possession  of  land  under  a  con- 
tract of  purchase,  was  to  pay  nothing  for  the 
use  of  it  if  he  refused  to  perform  his  contract. 
The  ruling  has  been  in  some  cases  that  he  could 
not  be  held  liable  in  an  action  for  use  and  occu- 
pation, that  is,  in  an  implied  contract;  but 
might  be  sued  in  trespass;  but  no  trespass 
could  be  committed  by  the'  United  States  un- 
der the  circumstances  of  this  case,  and  any 
technical  rule,  founded  on  the  liability  of  indi- 
viduals, should  not  be  enforced  in  the  case  ol 
government,  to  which  it  does  not  apply. 

The  view  taken  by  the  court  of  claims  of  the 
law  applicable  to  the  case,  is  found  in  the  last 
four  paragraphs  of  their  opinion  on  p.  162,  of 
6th  Court  of  Claims  Reports,  and  consists  of 
these  propositions,  the  order  only  being 
changed: 

1.  This  is  an  action  for  use  and  occupation. 

2.  The  law  which  gives  the  action  for  use 
and  occupation,  always  requires  that  some  con- 
tract of  demise  should  subsist. 

3.  The  relation  of  landlord  and  tenant  must 
be  established. 

4.  There  can  be  no  implied  contract  in  this 
case,  because  there  was  an  express  contract; 
"for  there  can  be  no  implied  promise  in  law, 
exc^t  in  the  absence  of  express  promises. 
Bwpressum  facit  cessare  tacitum." 

To  the  contrary  of  this  it  is  respectfully  in- 
sisted: 

1.  That  the  action  for  use  and  occupation 
was  not  nven  by  the  statute  to  which  the  court 
refers — ^uie  statute  of  Geo.  II.,  ch.  19;  but  ex- 
isted at  common  law. 

2.  That  no  demise  is  required  to  sustain  the 
action, 
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3.  That  in  many  cases  the  law  will  imply  m 
contract  for  use  and  occupation,  when  the  de- 
fendant has  entered  under  an  express  contract 
for  purchase. 

Churchward  v.  Ford,  2  H.  &  N.  446;  Eppe 
V.  Cole,  4  Hen.  &  M.  161;  Ad.  Cont.  371;  HeU 
leir  V.  Silcox,  19  Law  J.  2  B.  295;  HiUyer  v. 
Silcox,  Stark.  PI.  IV.  p.  1512;  Howard  v. 
fihaw,  8  Mees.  &  W.  118. 

Our  view  of  the  law  upon  the  authorities 
above  cited  is  this: 

1.  When  even  one  occupies  the  land  of  an- 
other by  the  consent  of  the  owner,  without  an 
express  contract  for  such  compensation,  the 
.law  implies  a  contract  to  pay  what  the  occupa- 
tion  is  reasonably  worth. 

2.  Where  a  vendee  enters,  in  pursuance  of  a 
contract  for  purchase,  and  such  contract  fails 
by  his  default,  he  is  liable  to  make  compensa- 
tion to  the  vendor  for  the  entire  time  of  his  oo- 
cupancy.    And,  * 

3.  When  the  contract  fails  by  the  default  ol 
the  ver.dor,  the  vendee  is  liable  to  make  com- 
pensation; if  not  for  the  whole  time,  still  for 
the  time  he  occupies  after  the  breach  of  con- 
tract. 

In  this. case  we  hold  that  the  defendant  en- 
tered without  any  express  contract. 

1.  Because  the  court  jdoes  not  find  that  the 
entry  was  provided  for  by  the  contract,  or  was 
in  pursuance  of  it,  but  only  that  after  the 
terms  had  been  agreed  upon,  "thereafter"  the 
defendant  entered  with  plaintiff's  consent,  by 
which  we  understand  a  separate  and  distinct 
act  of  assent  to  the  immediate  occupation; 
whereas,  the  contract  of  purchase  contemplated 
no  occupation  imtil  the  deed  was  accepted  and 
the  money  paid. 

2.  Because  there  was  no  contract,  the  United 
States  officers  being  wholly  without  authority 
to  contract. 

But  if  the  United  States  is  to  be  considered 
as  having  taken  possession  under  a  contract, 
that  contract  was  broken  Jan.  1,  1864,  for  on 
that  day  the  claimant  tendered  a  deed  "which 
was  examined  and  approved,  so  far  as  the  va- 
lidity of  the  title  was  concerned,  by  the  At- 
torney General,"  and  the  United  States  did  not 
accept  the  deed  or  pay  the  money.  This  was 
a  breach  of  the  contract.    • 

Messrs.  Oeorge  H.  Williams,  Atiy.  Oen.,  and 
S.  F.  Phillips,  Solicitor  Gen.,  for  appellee : 

The  action  of  the  officers,  in  contracting  fpr 
the  island  had  been  ratified  by  Congress,  only 
so  far  as  there  was  a  contract  to  buy.  Any 
other  dealings  'were  unauthorized,  and  re- 
mained in  statu  quo.  It  is  hardly  pertinent  to 
discuss  their  character,  although  there  seems 
to  have  been  no  contract  at  any  time  except  for 
purchase.  All  outside  of  that  remains  mere 
appropriation  by  the  Army,  compensation  for 
which  can  be  had  only  by  resorting  to  Con- 
gress.   Filor  V.  U.  8.  9  Wall.  45,  19  L.  ed.  549. 

Delay  in  completing  purchases  for  the  gov- 
ernment is  usual  and  should  be  calculated  up- 
on. Meanwhile,  it  is  understood  that  the 
United  States  pays  no  interest,  unless  where 
Congress  is  satisfied  that  equitable  dealing  re- 

?[uires  it.  The  substance  ot  the  claim  here  is 
or  interest  on  a  principal  sum  agreed  upon  in 
1863,  as  the  consideration  for  land  then  taken 
possession  of  for  the  United  States.  The  plain- 
tiff cannot  diange  the  oharact^  of  his  demand 
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b^  dothing  it  in  the  shape  of  an  action  for  use 
and  occupation. 

We  rely,  besides,  upon  the  objection  to  a  re- 
coreiy  taken  by  the  court  below,  which  objec- 
tion, like  the  above,  arises  from  the  absence  of 
a  contract  for  use  and  occupation ;  and  we  cite 
as  authorities  which,  in  their  detail,  oome 
nearer  this  case  than  any  we  have  met: 

Winterbottom  v.  Ingham,  7  Q.  B.  611  (53 
£ng.  C.  L.) ;  8mith  v.  Stetcart,  6  Johns.  46; 
Little  V.  Pearson,  7  Pick.  301;  Vanderheuvel 
v.  Storrs,  3  Conn.  203;  see,  also,  Lloyd  v. 
Hough,  I  How.  153;  Smith,  Land.  &  I'en.  140, 
note  19. 

493*]  *Mr.  Justice  Strong  delivered  the 
opinion  of  the  coui-t: 

The  statement  of  facts  foimd  by  the  court  of 
daims  may  be  condensed  as  follows : 

In  the  year  1863,  Major  Hunt,  of  the  corps 
of  engineers,  entered  into  negotiations  with  the 
plaintiff  for  the  purchase  by  the  United  States 
of  an  island  in  Narragansett  bay  for  military 
uses,  and  a  parol  contract  for  the  purchase  and 
sale  was  then  formally  concluded,  with  its  terms 
gpproved  by  the  Secretary  of  War.  The  price 
as  stipulated  was  $21,000.  Soon  after  the  agree- 
ment to  purchase  was  verbally  closed,  in  Aug. 
of  that  year,  the  officers  of  the  government, 
with  the  consent  of  the  plaintiff,  entered  into 
possession  of  the  island  and  b^an  to  prepare 
for  fortifying  it.  The  possession  thus  com- 
menced they  have  ever  since  retained.  But  up- 
on examination  it  was  found  and  so  reported 
by  the  Attorney  General,  that  an  executive  de- 
partment had  by  law  no  authority  to  purchase 
tuid  cm  account  of  the  government  and,  con- 
sequently, the  verbal  arrangement  with  the 
plaintiff  remained  unconsummated  until  1866. 
On  the  12th  of  June  of  that  year.  Congress  made 
an  appropriation  for  the  purchase  of  sites  then 
occupied,  and  proposed  to  be  occupied  for  sea- 
ooast  defense,  and  on  the  7th  of  August  next 
f (blowing,  the  purchase  money  of  the  island, 
$21,000,  was  paid  to  the  plaintiff  and  accepted 
by  him  without  any  claim  for  interests  or 
nnta,  so  far  as  it  appears,  and  he  delivered  a 
deed  of  the  property  to  the  United  States.  He 
DOW  c'i^»^«  to  recover  for  the  use  and  occupa- 
tion of  the  island  from  the  time  the  United 
States  officials  with  his  consent  took  possession 
after  the  verbal  arrangement  to  purchase,  until 
the  deed  was  made  and  the  purchase  money  was 
paid;  that  is,  from  August,  1863,  to  August, 
1866.  Upon  this  state  of  facts,  can  an  action 
for  ose  and  occupation  be  sustained? 

Though  it  has  sometimes  been  said  that  an 
action  of  debt,  or  cissumpsit,  for  the  use  and  oc- 
cupation of  land,  can  be  maintained  only  when 
the  relation  of  landlord  and  tenant  has  existed 
between  the  plaintiff  and  defendant,  this  is  not 
strictly  accurate,  if  it  be  meant  that  a  demise 
most  be  in  fact  proved.  It  is  true  that  the  stat- 
ute of  11  George  II.,  ch.  19,  sec.  14,  enacted 
that  the  acticm  might  be  sustained  when  a  de- 
moM  has  been  proved,  but  the  action  existed  be- 
fore the  statute  was  enacted,  and  the  only  effect 
of  the  statute  was  to  enlarge  its  sphere.  Privity 
of  contract  is  doubtless  essential  in  all  cases. 
Bat  when  the  defendant  has  entered  and  occu- 
pied by  permission  of  the  plaintiff  without  any 
express  contract,  tiie  law  implies  a  promise  on 
bis  part  to  make  compensation  or  pay  a  reason- 
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able  rent  for  his  occupation.  In  such  a  case, 
the  consent  of  the  owner  to  the  defendant's  en- 
try, followed  by  such  entry  and  by  subsequent 
occupation,  may  be  considered  equivalent  to  a 
demise,  or  at  least  prima  facie  evidence  of  a  de- 
mise. ^  This  is  because  a  demise  with  a  corre- 
sponding agreement  to  pay  rent,  or  make  com- 
pensation for  the  use  of  the  property,  is  con- 
sistent with  an  unexplained  entry  by  the  own- 
er's consent,  and  because  it  is  a  reasonable  pre- 
sumption that  occupation  thus  taken  was  in- 
tended to  be  paid  for.  No  reason,  however,  for 
.such  an  implication  exists,  when  an  express 
contract  or  an  arrangement  between  the  parties 
shows  that  it  was  not  intended  by  them  to  con- 
stitute the  relation  of  landlord  and  tenant,  but 
that  the  occupation  Avas  taken  and  held  for  an- 
other purpose.  And  this  is  shown  when  the 
entry  has  been  mada  in  pursuance  of  an  agree- 
ment to  purchase,  whether  that  agreement  was 
in  writing  or  in  parol.  Such  an  agreement 
sufficiently  explains  the  allowed  entry,  without 
the  necessity  of  resorting  to  an^  implication  of 
a  contract  other  than  that  actually  made. 
Accordingly,  it  was  ruled  in  Kirtland  v.  P.oun- 
sett,  2  Taunt.  145,  that  an  action  for  use  and 
occupation  cannot  be  maintained  against  one 
who  took  possession  under  a  *contract  [♦494 
of  sale,  which  failed  afterwards  to  be  consum- 
mated, in  consequence  of  the  vendor's  inability 
to  make  title.  It  is  true  it  appeared  in  that 
case  the  purchase  money  had  bec^  paid,  and  by 
the  use  of  it  the  vendor  might  have  been  regard- 
ed as  compensated  for  the  defendant's  occupa- 
tion, yet  Ch.  J.  Mansfield  said:  "A  contract 
cannot  arise  by  implication  of  law  under  cir- 
cumstances the  occurrence  of  which  neither  of 
the  parties  ever  had  in  contemplation."  The 
same  principle  was  asserted  in  RumhaJl  v. 
Wright,  1  Car.  &  P.  589.  And  in  the  later  case 
of  Winterbottom  v.  Ingliam,  7  Ad.  &  El.,  N.  S. 
611,  the  same  doctrine  was  declared,  though  the 
purchase  money  had  not  been  paid,  and  the  rea- 
son given  was,  that  when  the  defendant  was  let 
into  possession,  both  parties  understood  that  he 
made  no  promise  to  pay  rent.  The  holding  was 
in  the  expectation  that  title  would  be  made  and 
the  purchase  completed.  There  are  other  de- 
cisions to  the  same  effect.  It  is  true  that  in 
Howard  v.  Shaw,  8  Mees.  &  W.  118,  it  was  held 
that  after  a  contract  of  sale  had  been  rescinded, 
an  action  for  use  and  occupation  might  be 
maintained  against  a  defendant  who  had  re- 
mained in  possession  with  the  consent  of  the 
owner,  but  without  any  title  or  contract  for  the 
purchase  of  the  land,  and  that  a  recovery  might 
be  had  for  the  possession  retained  after  the  con- 
tract of  purchase  was  terminated.  But  he  was 
not  held  liable  for  rent  during  the  time  the 
contract  subsisted,  and  he  could  not  have  been, 
for  the  obvious  reason  that  the  contract  was  in- 
consistent  with  any  understanding  that  rent 
was  to  be  paid.  And  no  case  can  be  found,  it  is 
believed,  in  which  one  who  entered  in  virUie  of 
an  agreement  or  understanding  that  be  was  to 
be  a  purchaser,  has  been  held  liable  in  an  action 
for  the  use  and  occupation  of  the  land;  if  the 
purchase  was  actually  concluded. 

It  is  contended,  however,  on  behalf  of  the 
present  plaintiff,  that  the  contract  of  purchase 
under  which  or  in  the  expectation  of  the  com- 
pletion of  which  the  United  States  entered,  and 
under  which  they  continued  to  hold  until  the 
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495*]  •deed  was  made  and  the  purchase  money 
waa  paid,  Avas  invalid;  that  until  the  act  of 
Congress  of  1866  was  passed,  no  executive  de- 
partment had  authority  to  purchase  the  island, 
and  that,  therefore,  there  was  no  legal  contract 
for  the  purchase  in  existence  until  tiKe  deed  was 
made  and  the  price  paid.  But  if  this  be  con- 
ceded, it  can  make  no  difference.  Let  it  be  that 
neither  party  could  have  enforced  the  parol  ar- 
rangement, it  is  still  true  that  it  was  utterly 
inoonsistent  with  any  understanding  that  the 
parties  contemplated  the  one  was  to  pay  and 
the  other  was  to  receive  rent  for  the  occupation 
of  the  property.  The  understanding  of  the  par- 
ties is  the  material  thing.  Unless  it  was  in  their 
contemplation  that  compensation,  other  than 
the  price  stipulated  to  be  paid  for  the  transfer 
of  the  title^  should  be  made,  as  Ch.  J.  Mans- 
field said,  in  Kiriland  v.  Pounsetty  a  contract  to 
pay  rent  camiot  arise  by  implication  of  law. 

The  plain  common  sense  of  the  case  is,  that 
if  tie  plaintiff  was  entitled  to  anything  beyond 
what  he  has  received,  it  was  to  interest  on  the 
purchase  money  from  the  time  the  possession 
was.  taken  until  the  price  of  the  sale  was  paid. 
That  he  should  have  demanded  before  he  deliv- 
ered his  deed.  Not  having  done  so,  but  having 
accepted  the  principal  and  consummated  the 
sale,  he  cannot  now  assert  that  the  relation  in 
which  his  vendee  stood  to  him  was  that  of  a 
tenant  to  a  landlord,  and  recover  interest  in  the 
shape  of  damages  for  the  breach  of  an  implied 
promise  to  pay  rent  for  the  use  and  occupation 
of  the  island.'  There  is  no  room  in  the  facts 
foimd  by  the  court  of  claims  for  the  implica- 
tion of  any  such  promise. 

The  judgment  of  the  Court  of  Claims  ia  af- 
firmed. 

582*]     ♦JAMES  MURRAY,  Claimant  of  the 
Bark  Mary  Merritt,  Appt., 

V, 

UNITED  STATES. 

(See  8.  C.  **The  MerHtt/*  17  Wall.  582-586.) 

Vessel  of  the  United  States,  what  is — vessel, 
tohen  forfeited  for  violation  of  act  of  1817 — 
evidence  of  nationality. 

1.  Under  the  act  of  1817,  which  prohibits  the 
Importation  of  any  goods  from  any  foreign  port 
into  the  United  States,  except  in  vessels  of  the 
United  States,  that  a  vessel  was  owned  by  citizens 
of  the  United  States  did  not  make  her  a  vessel  of 
the  United  States. 

2.  Where  the  cargo  of  the  vessel  was  the  pro- 
duction of  the  British  Provinces  of  Canada,  while 
her  owners  were  citizens  of  the  United  States,  she 
did  not  come  within  the  second  description  of  the 
statute  of  1817,  as  a  foreign  vessel  belonging  to 
citizens  of  the  country  of  which  the  cargo  was  the 
growth  or  production. 

3.  The  vessel,  therefore,  falls  within  the  pro- 
hibition of  the  act,  and  is  liable  to  forfeiture. 

4.  The  documents  a  vessel  carries  furnish  the 
only  evidence  of  her  nationality. 

[No.  72.] 
Argued  Nov.  4,  187S.    Decided  Nov.  17,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 
The  case  is  stated  by  the  court. 
Mr.  N.  J.  Emmon*,  for  appellant,  cited  The 
Recorder,  I  Blatchf.  C.  C.  218. 

Messrs.  Oeo.  H.  Williams,  Atty.  Oen.,  and  S. 
F.  Pliillips»  Solicitor  Qen.,  for  appellee. 
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Mr.  Justice  Hnnt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  oourt  of 
the  United  States  for  the  eastern  district  of 
Wisconsin. 

An  information  was  filed  by  the  Diatrict  At- 
torney against  the  bark  Mary  Merritt,  for  an 
alleged  violation  of  the  act  of  Congress  of 
March  1, 1817.  The  district  judge  held  that  the 
vessel  was  not  liable  to  the  forfeiture  alleged. 
Upon  appeal,  the  circuit  judge  held  the  vessel 
to  be  forfeited,  and  it  is  from  his  judgment  <^ 
forfeiture  that  this  appeal  is  taken. 

The  1st  section  of  the  act  of  1817  provides: 
"That,  after  the  30th  day  of  September  next,  no 
goods,  wares,  or  merchandise  snail  be  imported 
into  the  United  States  from  any  foreign  port  or 
place,  except  in  vessels  of  the  United  States,  or 
m  such  foreign  vessels  as  truly  and  wholly  be- 
long to  the  citizens  or  subjects  of  that  country 
of  which  the  goods  are  the  growth,  production, 
or  manufacture;  or  from  which  sudi  goods, 
wares,  or  merchandise  can  only  be,  or  most 
usually  are,  first  shipped  for  transportation; 
provided,  nevertheless,  that  this  regula;tion 
shall  not  extend  to  the  vessels  of  any  foreign 
nation  which  has  not  adopted  and  which  shall 
not  adopt  a  similar  regulation.'' 

The  2d  section  declares  the  vessel  and  cargo 
coming  into  the  United  States  in  violation  of 
those  provisions,  forfeited.    3  Stat,  at  L.  351. 

The  information  alleged  that  the  bark  Mary 
Merritt  wan  the  properly  of  citizens  of  the 
United  States;  that  she  was  a  foreign-built 
vessel ;  that  at  the  time  of  her  seizure  she  was 
employed  in  transporting  foreign  goods,  prod- 
ucts of  the  British  Dominions,  to  the  porta  of 
the  United  States. 

To  this  the  claimant  answered,  that,  at  the 
time  of  such  importation,  neither  the  imperial 
government  nor  that  of  the  Dominion  of  Can- 
ada had  adopted  any  regulation  similar  to  that 
contained  in  the  act  of  March,  1817.  The  Unit- 
ed States  excepted  to  this  answer,  which  excep- 
tion was  sustained  by  the  circuit  judge,  and  it 
is  upon  this  answer  that  the  question  before  us 
arises. 

The  1st  section  of  the  act  we  are  considering, 
prohibits  the  importation  of  any  goods  or  wares 
from  any  foreign  port  into  the  United  States, 
except  in  two  cases:  1.  They  may  be  imported 
in  vessels  of  the  United  States;  or  2,  in  such 
foreign  vessels  as  truly  and  wholly  belong  to 
the  citizens  or  subjects  of  the  country  of  wni<di 
the  goods  are  the  production,  or  from  which 
they  are  most  usually  first  shipped  for  trans- 
portation. 

The  fourth  article  of  the  claimant's  answer 
does  not  bring  him  within  either  of  these 
classes. 

1.  The  Merritt  is  not  a  vessel  of  the  United 
States.  The  information  alleged,  it  was  not  de- 
nied— and  that  is  all  that  the  case  contains 
upon  the  subject — ^that  The  Merritt  was  the 
property  of  citizens  of  the  United  States,  and 
that  she  was  a  foreign-built  vessel.  That  she 
was  owned  by  citizens  of  the  United  States  did 
not  make  her  a  vessel  of  the  United  States.  By 
the  statute  of  1792,  1  Stat,  at  L.  287,  only  shipe 
which  have  been  registered  in  the  manner  there- 
in prescribed  shall  be  denominated  or  deemed 
vessels  of  the  United  States,  entitled  to  the  ben- 
efits or  privileges  appertaining  to  such  ships. 
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Then  is  no  Allegation  that  The  Merritt  had 
been  so  r^stered.  Indeed,  she  could  not  have 
been  under  the  provisions  of  the  act  last  re- 
ferred to. 

2.  The  cargo  of  The  Merritt  was  iron  and 
lumber,  the  production  of  the  British  Provinces 
ol  Canada,  while  her  owners  were  citizens  of 
the  United  States.  She  did  not,  therefore,  come 
within  the  second  description  of  the  statute  of 
586*3  1817,  •as  a  foreign  vessel  truly  and 
wholly  belonging  to  citizens  of  the  coimtry  of 
whidi  the  cargo  was  the  growth  or  production. 
On  the  contrary,  it  is  conceded  by  the  pleadings 
that  her  owners  were  American  citizens.  The 
Merritt,  therefore,  falls  within  the  prohibition 
of  the  act,  and  is  liable  to  forfeiture.  She  was 
nnther  a  vessel  of  the  United  States  nor  a  for- 
eign vessel,  wholly  belonging  to  citizens  of  the 
eonntry  of  which  her  cargo  was  the  production. 

But  the  claimant  seeks  the  benefit  of  the  pro- 
viso of  the  act»  viz. :  "That  this  regulation  shall 
Bot  extend  to  the  vessels  of  any  foreign  nation 
whidi  has  not  adopted,  and  shall  not  adopt,  a 
rimUar  regulation."  He  alleges  that  neither 
the  Kingdom  of  Great  Britain  nor  the  Province 
of  Canada  has  adopted  similar  regulations. 

The  case  docs  not  show  that  The  Merritt  has 
•ny  ol  the  evidences  of  being  a  British  ship. 
She  produces  no  raster,  or  certificate,  or  docu- 
ment of  any  kind  to  entitle  her  to  make  that 
elaim.  The  fact  that  she  is  fcreign-built  does 
not  prove  it.  Proof  even  that  she  was  built  in 
Great  Britain  would  not  establish  it.  Pirates 
and  TX>verB  may  issue  from  the  most  peaceful 
and  most  friendly  ports.  The  documents  a  ves- 
sel carries  furnish  the  only  evidence  of  her  na- 
tionality. Of  th^  The  Merritt  is  entirely  des- 
titate,  so  far  as  the  case  shows.  There  is  noth- 
ing, therefore,  to  bring  her  within  the  terms  of 
tiie  proviso. 

The  decree  of  the  Circuit  Court  was  right  and 
wmet  he  affirmed. 


666»]  •THE  STEAMSHIP  EMILY  B.  SOU- 
DEB, £.  A.  Souder,  Clmt.,  App/., 

V, 

JOHN  PiaTCHARD. 

THE  STEAMSHIP  EMILY  B.  SOUDER,  E.  A. 
Souder,  Clmt.,  Appt,, 

V, 

PAdCENHAM  BEATTY,  August  Tappenbeck 
and  August  Christiansen. 

(See  8.  C.  17  Wall.  666-672.) 

JAen  on  vessel  Jor  towage,  etc.--payment — hy- 
pothecatiou  of  V€88elr--advance8  on  credit  of 
— presumption  of  necessity — priority  of  liens 
— payment  in  gold, 

fl.  In  June,  1865,  the  American  Stedmer  Emily 
B.  Soader,  owned  by  residents  in  New  York,  whilst 
OB  a  voyage  to  tliat  port  from  Rio  Janeiro,  lost  her 
propellliie  screw  and  put  Into  the  port  of  Maran- 
h»m  on  Oie  coast  of  Brazil,  fn  distress.  She  was 
tawed  Into  that  port  by  another  steamer  for  which 
iiie  h^**  signalled.  The  captain  was  without  ade- 
qoate  funds  to  make  the  repairs  required,  and  fur- 

fHeadnotes  by  Mr.  Justice  Fibld. 


NoTX. — ZAens  for  repairs  and  necessaries  for 
vessel  and  for  supplies,  salvage  and  freight.  Pro- 
eeedinas  in  rem  for — see  note  to  Blaine  v.  The 
Ckarles  Carter,  2  L.  ed.  U.  S.  636;  note  to  The 
Palmyra,  6  L.  cd.  U.  S.  531 ;  note  to  The  Gen- 
craJ  Smith,  4  L.  ed.  U.  8.  609 ;  and  note  to  U.  S. 
▼.  Brig  Malek  Adhel,  11  J>.  ed.  U.  ^.  239. 
17  Waix. 


nish  the  vessel  with  the  supplies  necessary  to  en* 
able  her  to  proceed  on  her  voyage,  or  to  pay  the  ex- 
penses  of  her  towage  into  port,  and  of  pilotage, 
custom-house  dues,  fees  of  the  consul  in 'the  port, 
and  expenses  of  medical  attendance  upon  the  sail- 
ors. Both  he  and  the  owners  of  the  vessel  were 
unknown  in  Maranham  and  without  credit  there. 
Under  these  circumstances,  the  captain  borrowed 
of  the  libelants  the  necessary  funds  to  enable  him 
to  pay  these  several  expenses,  and  gave  them  drafts 
on  the  owners  of  the  vessel  in  New  York  for  the 
amount,  payable  thirty  days  after  sight,  which 
drafts  were  accepted  on  presentation,  but  were  pro- 
tested for  non-payment ;  held,  1.  That  the  items  of 
expense  for  towage,  pilotage,  custom-house  dues, 
consular  fees  and  medical  attendance  upon  the  sail- 
ors stood  in  the  same  rank  with  the  repairs  and 
supplies  to  the  vessel,  and  that  the  libelants  ad- 
vancing funds  for  their  payment  were  equally  en- 
titled as  security  to  a  lim  upon  the  vessel.  2.  That 
the  drafts  were  only  col.  Mtional  payments,  and  did 
not  discharge  and  satisfy  the  original  debt. 

2.  After  the  libelants  in  one  of  the  cases  had 
agreed  with  the  captain  to  advance  all  the  funds 
required  by  him,  the  libelant  in  the  other  case,  who 
had  been  nrst  applied  to  by  the  captain,  agreed  to 
advance  a  portion  of  the  funds  and  dia  so ;  hela, 
that  this  subsequent  agreement  did  not  affect  the 
implied  hypothecation  of  the  vessel  for  the  whole, 
the  advances. by  both  libelants  having  been  made 
on  the  credit  of  the  vessel,  and  not  solely  on  the 
personal  credit  of  the  captain  or  owners. 

3.  The  presumption  of  law  is,  in  the  absence  of 
collusion  or  fraud,  that  where  advances  are  made 
to  a  captain  in  a  foreign  port  upon  his  request,  to 
pay  for  necessary  repairs  or  supplies  to  enable  his 
vessel  to  prosecute  her  voyage,  or  to  pay  harbor 
dues  or  for  pilotage,  towage  and  like  services  ren- 
dered to  the  vessel,  that  they  are  made  upon  the 
credit  of  the  vessel  as  well  as  upon  that  of  her 
owners.  It  is  not  necessary  to  the  existence  of  the 
hypothecation  that  there  should  be  in  terms  any 
express  pledge  of  the  vessel,  or  any  stipulation 
that  the  credit  shall  be  given  on  her  account. 

4.  The  presumption  In  such  cases  can  be  repelled 
only  by  clear  and  satisfactory  proof  that  the  mas- 
ter was  in  possession  of  funds  applicable  to  the  ex- 
penses, or  of  a  credit  of  his  own  or  of  the  owners 
of  his  vessel,  upon  which  funds  could  be  raised  by 
the  exercise  of  reasonable  diligence,  and  that  the 
possession  of  such  funds  or  credit  was  known  to 
the  party  making  the  advances  or  could  readily 
have  been  ascertained  by  proper  inquiry. 

5.  Liens  for  advances  of  funds  for  the  neces- 
saries of  vessels  in  a  foreign  port,  have  priority 
over  existing  mortgages  to  creditors  at  home. 

6.  Where  advances  in  a  foreign  port  are  made  in 
gold  and  drafts  for  the  amount  on  owners  show 
that  the  payment  to  the  parties  making  the  ad- 
vances is  to  be  also  in  gold,  the  court  may  direct 
that  its  decrees  be  entered  for  the  amount  In  like 
currency. 

[Nos.  74,  75.] 
Argued  Nov,  5,  187S,      Decided  Nov,  If,  187S. 

APPEAL    from    the    Circuit   Court   of   the 
United  States  for  the  Southern  District  of 
New  York. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New  York. 

The  libel  in  the  first  of  the  above  cases  was 
filed  in  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York. 

The  libel  in  the  second  case  waa  filed  in  the 
district  court  of  the  United  States  for  the  east- 
em  district  of  New  York.  By  cwisent  of  all 
parties,  the  cases  were  tried  together  in  the 
eastern  district  before  Judge  Benedict.  A  de- 
cree was  rendered  in  both  cases  in  favor  of  the 
libelants,  and  these  decrees  were  affirmed  by 
the  circuit  court.  The  claimant  in  both  cases 
had  been  tlie  owner  of  The  Emily  B.  Souder; 
but,  prior  to  the  time  when  the  vessel  sailed  to 
Rio  Janeiro,  he  had  sold  her  and  taken  a  pur- 
chase-money mortgage.  After  her  return,  he 
had  foreclosed  this  mortgage  and  bought  in  the 
vessel. 

The  facts  further  appear  in  the  opinion. 
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SuPBEME  Court  of  the  United  States. 


Oct.  Tebm, 


Mr,  Charles  Donohue,  for  appellant. 

Mr.  Wm«  W.  Goodrich,  for  appellee  in 
No.  74.  • 

Mr.  C.  Van  SantToord,  for  appellees  in 
No.  76. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  rule  announced  in   The    Orapeahot,    9 
Wall.  129,  19  L.  ed.  651,  and  there  relieved  from 
the  supposed  embarrassment  of  some  previous 
decisions  of  this  court,  and  repeated  and  af- 
firmed in  The  Lulu,  10  Wall.  192,  19  L.  ed.  906, 
and  The  Kalorama,lO  Wall.  204,  19  L.  ed.  941, 
and  followed  in  The  Patapaco,  13  Wall.  329, 
20  L.  ed.  696,  disposes  of  the  main  question  in 
these  cases.    The  steamer  here  had  entered  the 
port  of  Maranham,  on  the  coast  of  Brazil,  in 
distress;  she  had  lost  her  propelling  screw,  and 
was  towed  into  port  by  another  steamer,  for 
which  she  had  signalled.     The  repairs  there 
made  to  the  vessel,  and  the  supplies  furnished 
to  her,  and  the  expenses  incurred  on  her  ac- 
count, were  necessary  to  render  her  seaworthy 
and  enable  her  to  leave  the  port  and  prosecute 
her  voyage  to  New  York.     The  captain  was 
without  adequate  funds  for  these  purposes,  the 
whole  amount  in  his  possession  being  under 
$600,  and  that  sum  being  insufficient  to  meet 
the  contingent  expenses  of  the  vessel.    Both  he 
and  the  owners  of  the  vessel  were  unknown  in 
Maranham,  and  without  credit  there.    It  was 
under  these  circumstances  that  he  requested  the 
consul  of  the  United  States  in  that  port  to  ob- 
tain for  him  a  consignee  who  would  attend  to 
the  business  of  the  vessel  and  advance  the  re- 
quisite funds.    And  it  was  only  after  applying 
without  success  to  several  parties,  that  he  suc- 
ceeded in  inducing    the    firm    of  Packenham 
Beatty  &,  Co.,  the  libelants  in  one  of  these  cases, 
to  make  the  arrangement  desired  with  the  cap- 
tain.   The  stipulation  in  the  arrangement  for 
five  per  cent  commission  on  the  funds  advanced, 
and  five  per  cent  commission  for  attending  to 
the  business  of  the  vessel  was  not  unreasonable 
nor  unusual.     The  steamer  was  detained  at 
Maranham  nearly  five  weeks,  and  the  moneys 
advanced  by  the  libelants,  it  is  true,  were  not 
entirely  for  the  repairs  of  the  vessel  and  the 
supplies  needed  for  the  voyage;  they  were  in- 
tended and  applied  in  part  to  meet  the  expenses 
670*]  of  •her  towage  into  port  and  of  pilot- 
age, and  to  pay  the  custom-house  dues,  con- 
sular fees  and  charges  for  medical  attendance 
upon  the  sailors.     These  various  items,  how- 
ever, stood  in  the  same  rank  with  necessary 
repairs  and  supplies  to  the  vessel,  and  the  libel- 
ante  advancing  funds  for  their  payment,  were 
equally  entitled  as  security  to  a  lien  upon  the 
vessel.    The  items  were  all  submitted  to  the  ex- 
amination of  the  captain,  and  were  approved 
by  him  before  they  were  paid. 

The  drafts  given  by  tne  captain  upon  the 
owners  of  the  vessel  in  New  Yoric  were  not  re- 
ceived by  the  libelants  in  dischaorge  and  satis- 
faction of  the  sums  advanced.  Tney  were  re- 
ceived only  as  conditional  payment.  Such 
would  be  the  presumption  of  law  in  the  absence 
of  any  direct  evidence  on  the  point.  For  by  the 
general  commercial  law  of  the  world,  a  promise 
to  pay,  whether  in  the  form  of  notes  or  bills,  is 
not  of  itself  the  equivalent  of  payment;  it  is 
treated  everywhere,  iu  the  absence  ol  express 
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agreement  or  local  usage  to  the  contrary,  as 
conditional  payment  only.  On  principle,  noth- 
ing can  be  payment  in  fact  except  what  is  in 
truth  such,  uiUess  specially  agre^  to  be  taken 
as  its  equivalent  But  here  the  evidence  of  the 
libelants  is  direct  and  positive  that  the  drafts 
were  only  taken  as  conditional  payment,  and 
on  the  trial  they  were  produced  and  surrendered 
for  cancellation;  The  Kimhall,  3  Wall.  37,  18 
L.  ed.  50;  The  Chuaan,  2  Story,  456. 

The  consent  of  Pritchard,  the  libelant  in  one 
of  the  cases,  to  advance  a  portion  of  the  funds 
after  Packenham  Beatty  k  Co.  had  agreed  to 
advance  the  whole,  does  not  in  our  judgment 
in  any  respect  affect  the  implied  hypothecation 
of  the  vessel  for  the  whole.     The  whole  sum 
advanced  was  required,  and  the  question  is  not 
whether  it  came  from  one  or  more  parties,  or 
whether  the  advances  were  made  at  one  time  or 
at  different  times,  but  whether  they  were  made 
on  the  personal  credit  of  the  captain  or  of  the 
owners,  or  were  made  on  the  creoit  of  the  vessel 
also.    And  upon  this  question  there  can  be  in 
this  case  no  reasonable  doubt    The  presump- 
tion of  law  always  is,  in  the  absence  of  fraud 
or  *oollusion,  that  where  advances  are  [*671 
made  to  a  captain  in  a  foreign  port.  Upon  his 
request,  to  pay  for  necessary  repairs  or  supplies 
to  enable  his  vessel  to  prosecute  her  voyage,  or 
to  pay  harbor  dues,  or  for  pilotage,  towage, 
and  like  services  rendered  to  the  veissel,  that 
they  are  made  upon  the  credit  of  the  vessel  as 
well  as  upon  that  of  her  owners.  It  is  not  neces- 
sary to  the  existence  of  the  hypothecation  that 
there  should  be  in  terms  any  express  pledge  of 
the  vessel,  or  any  stipulation  that  the  credit 
shall  be  given  on  her  account.    The  presumption 
arises  that  such  is  the  fact  from  the  necessities 
of  the  vessel,  and  the  position  of  the  parties 
considered  with  reference  to  the  motives  which 
generally  govern  the  conduct  of  individuals. 
Moneys  are  not  usually  loaned  to  strangers, 
residents  of  distant  and  foreign  countries,  with- 
out security,  and  it  would  be  a  violent  presump- 
tion to  suppose  that  any  such  course  was  ad<^t- 
ed  when  ample  security  in  the  vessel  was  lying 
before  the  parties.    The  presumption,  therefore, 
that  advances  in  such  cases  are  made  upon  the 
credit  of  the  vessel,  is  not  repelled  by  any  loose 
and  uncertain  testimony  as  to  the  suppositions 
or  understandings  of  one  of  the  parties.    It  can 
be  repelled  only  by  clear  and  satisfactory  proof 
that  the  master  was  in  possession  of  funds  ap- 
plicable to  the  expenses,  or  of  a  credit  of  his 
own  or  of  the  owners  of  his  vessel,  upon  which 
funds  could  be  raised  by  the  exercise  of  reason- 
able diligence,  and  that  the  possession  of  such 
funds  or  credit  was  known  to  the  party  mak- 
ing the  advances,  or  could  readily  have  been 
ascertained  by  proper  inquiry. 

In  the  cases  at  bar,  the  presumption  is  not 
only  not  repelled  by  any  satisfacUMry  evidence, 
but  is  supported  by  the  positive  testimony  of 
the  libelants.  Beatty,  who  appears  to  have 
transacted  the  business  of  Packenham  Beojtty 
&  Co.  with  the  captain,  and  Pritchard  both  de- 
clare in  the  most  emphatic  manner  that  they 
made  the  advances  on  the  credit  of  the  vessel, 
and  would  not  have  nuide  th^n  on  any  other 
condition. 

The  tvidence  of  the  captain,  it  is  true,  is  to 
some  extent  in  confiict  with  their  testimony, 
but  considering  the  circumstances  *un-  [*672 
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der  which  the  advances  were  made,  it  is  enti- 
tled, as  against  their  direct  and  positive  decla- 
lations,  to  little  weight.  Perhaps,  as  suggested 
by  the  circuit  court  in  its  opinion,  the  infer- 
ences of  the  captain  were  not  the  result  of  any 
intended  untruth  on  his  part,  but  were  drawn 
from  the  fact  that  nothing  was  snid  during  the 
negotiation  for  advances  intim  Ing  in  terms 
that  the  libelants  were  to  have  a  lien  upcm  the 
vessel. 

The  fact  that  the  vessel  was,  at  the  time  the 
advances  were  made,  under  mortgage  to  the 
daimants,  does  not  subordinate  the  lien  of  the 
libelants  to  the  claim  of  the  mortgagees.  Funds 
furnished  in  a  foreign  port,  under  the  circum- 
stances and  for  the  purposes  mentioned  in  this 
ease,  have  priority  as  a  lien  upon  the  vessel  over 
existing  mortgages.  Advanced  for  the  security 
and  protection  of  the  vessel,  they  were  for  the 
benefit  of  the  mortgagees  as  well  as  of  the  own- 
ers. If  liens  created  by  the  necessities  of  ves- 
sels in  a  foreign  port  could  be  subordinated  to 
or  displaced  by  mbrtffages  to  prior  creditors  at 
home,  such  liens  would  soon  cease  to  be  regard- 
ed as  having  any  certain  value,  or  as  affording 
any  reliable  security. 

As  the  advances  were  in  gold,  and  the  drafts 
on  the  owners  in  New  York  show  that  the  pay- 
moit  to  tibe  libelants  was  to  be  made  also  in 
gold,'  the  court  below  ruled  rightly  in  directing 
its  decrees  to  be  entered  for  the  amount  due 
them  in  like  currency.  Bronson  v.  Rodea,  7 
Wall.  229,  19  L.  ed.  141 ;  Trebilcock  v.  Wilson, 
12  Wall,  687,  20  L.  ed.  460. 

Decree  affirmed  in  both  cases,  with  interest 
mud  costs. 


ANSON  ELDRED,  Plf.  in  Err,, 

V, 

THE  MICHIGAN  INSURANCE  BANK. 

(See  S.  C.  17  Wall.  545-553.) 

Judgment  on  note  or  contract,  merges  it — when 
a  bar — appearance,  tchen  idthdrawn — when 
judgment  reversed  without  costs, 

tl.  The  court  adheres  to  the  doctrine  that  a 
jndsment  on  a  note  or  contract  merges  the  note  or 
contract,  and  that  no  other  suit  can  be  maintained 
CO  the  same  instrument. 

2.  Such  a  Judgment,  when  binding  personally, 
can  be  introduced  in  evidence  and  relied  on  as  a 
liar  to  a  second  suit  ou  the  note. 

3.  When  a  defendant  has  filed  a  plea  to  the  mer- 
its and  afterwards  by  leave  of  the  court  withdraws 
his  plea,  that  does  not  withdraw  his  appearance, 
and  ne  is  still  In  court  so  as  to  be  bound  personally 
^  a  Judgment  rendered  against  him  In  the  action. 

4.  Special  circumstances  of  an  alleged  mislead- 
ing of  the  court  and  opposite  counsel  by  a  state- 
ment of  counsel,  considered  as  a  reason  for  refus- 
ing to  reverse  a  Judgment  manifestly  erroneous 
and  found  to  be  insumclent. 

5.  But,  though  the  Judgment  Is  reversed  and 
there  does  not  appear  to  have  been  any  Intent  to 
deceive,  the  plaintiff  in  error,  under  the  circum- 
stances, recovers  no  cost  In  this  court. 

[No.  70.] 

Argued  ,Nov.  4,  187S.    Decided  Nov.  17,  187S, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 

The  case  is  stated  by  the  court.  See,  also, 
76  U.  S.  544,  19  L.  ed.  763. 

tHcadnotes  by  Mr.  Justice  Millxb. 
17  Waix. 


Messrs,  John  W.  Gary  and  J.  P.  C.  Cottrill^ 

for  plaintiff  in  error: 

The  cause  presents  the  following  questions 
for  argument  and  decision: 

1.  Was  the  judgment  shown  in  the  record  of- 
fered in  evidence,  and  which  the  court  below 
admitted,  notwithstanding  plaintiff's  objection, 
binding  upon  and  valid  against  the  plaintiff  in 
error,  upon  tlie  note  sued  upon  in  this  case? 
And, 

2.  Was  the  record  admissible  as  a  bar,  and 
did  it  constitute  a  bar  to  this  action  ? 

I.  The  suit  was  commenced  Aug.  14,  1861, 
and  on  the  same  day  a  writ  of  attachment  was 
issued,  and  the  sheriff  returned  that  he  had  at- 
tached property,  but  made  a  non  est  return  as 
to  defendants.  Publication  notice  under  the 
laws  of  Michigan  was  given,  and  thereupon  de- 
fendant's appearance,  under  the  practice  of 
Michigan,  was  entered,  and  the  declaration  was 
filed  Dec.  16,  1861.  The  defendant,  Anson  El- 
dred,  plaintiff  in  error  here,  filed  his  plea  of  non 
assumpsit  and  notice  of  set-off,  Dec.  27,  1861. 

This  plea  was  afterwards,  Apr.  22,  1862, 
withdrawn  by  his  attorneys  on  the  day  when, 
as  the  record  shows,  the  cause  came  on  to  be 
heard,  and  judgment  passed  against  him. 

The  appearance  and  plea  was  equivalent  to 
personal  service  of  process.  It  was  a  case  where 
jurisdiction  as  to  the  person  alone  was  neces- 
sary to  be  acquired,  in  order  to  render  the  judg- 
ment valid  and  binding. 

Appearing  and  pleading  to  the  merits,  gave 
the  Michigan  court  full  jurisdiction  of  the 
cause  and  of  the  person  of  the  defendant,  An- 
son Eldred;  notwithstanding  his  subsequent 
withdrawal  of  the  plea  would  not  devest  the 
court  of  the  full  jurisdiction  that  it  had  pre- 
viously acquired. 

Pollard  v.  Dwight,  4  Cranch,  421 ;  Farrar  v. 
U,  8„  3  Pet  459 ;  Shields  v.  Thorns,  18  How. 
253,  15  L.  ed.  368 ;  Tolland  v.  Sprague,  12  Pet., 
300;  Jones  v.  Andrews,  10  Wall.  327,  19  L.  ed. 
935. 

II.  The  plaintiff  in  error  claims  that  the 
judgment  thus  obtained  was  admissible  in  evi- 
dence under  the  pica  of  the  general  issue  and 
was  a  bar  to  this,  it  being  another  suit  on  the 
same  note  there  sued  and  recovered  upon.  This 
was  directly  adjudged  in  the  case  of  Mason  v. 
Eldred,  6  Wall,  231,  18  L.  ed.  783;  see,  also. 
Young  v.  Black,  7  Cranch,  665;  Young  v.  Rum- 
mell,  2  Hill,  480. 

Messrs.  A,  Finch,  H.  M.  Finch,  and  Lynde 
do  Miller,  for  defendant  in  error: 

The  only  point  we  deem  worthy  of  notice  is 
the  refusal  to  give  the  instruction  "that  the 
record  of  the  circuit  court  of  Wayne  county, 
Michigan,  was  a  bar  to  this  action  on  tliis 
note." 

There  was  no  error  in  refusing  this  instruc- 
tion, for  the  following  reasons: 

1.  The  statement  of  the  counsel  of  defendant 
at  the  time  he  offered  the  copy  of  the  record  in 
evidence,  that  it  was  "a  suit  conunenced  by  an 
attachment,  and  that  there  was  no  personal 
service  of  process,"  was  a  representation  of  such 
character  and  made  under  such  circumstances, 
that  now  to  allow  the  defendant  to  allege  that 
such  record  shows  an  appearance  duly  entered 
in  said  suit  by  said  defendant,  would  be  to  im- 
pute a  fraud  bv  the  learned  counsel  of  the  de- 
fendant upon  the  court;  it  would  be,  in  effect, 
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permitting  the  defendant  to  allege,  as  a  ground 
of  reversal,  a  fact  which  he  must  have  known 
waa  in  the  record  when  he  offered  it,  and  which 
fact  he  must  have  intentionally  suppressed. 

The  defendant  ought  not  to  complain  if  the 
presiding  judge  assumed  the  record  to  be  what 
his  counsel  represented  it  to  be.  It  is  certain 
that  the  presiding  judge  and  the  counsel  for  the 
plaintiff  were  led  to  believe,  by  the  statement 
of  the  counsel,  that  the  record  was  not  binding 
upon  the  defendant,  Anson  Eldred. 

Cornish  v.  Abington,  4  Hurl.  &  N.,  549;  De- 
eell  V.  Odell,  3  Hill,  216,  1  Greenl.  Ev.  §  186; 
Vandervoort  v.  Smith,  2  Cai.  164 ;  Hoyt  v.  Qel- 
aton,  13  Johns.  141;  FerncUd  v.  Ladd,  4  N.  H. 
370;  Alton  v.  Gilmanton,  2  N.  H.  620;  Pike 
V.  Emerson,  6  N.  H.  393. 

A  party  was  held  concluded  by  the  silence  of 
his  attorney,  in  Morrish  v.  Murray,  )3  Mees.  & 
W.  52;  Booth  v.  Clive,  10  C.  B.  (70  Eng.  Com. 
Law,  827) ;  Hughes  v.  Oreat  Western  R.  Co,  14 
C.  B.  (78  Eng.  Com.  Law),  637;  Martin  v.  Q. 
y.  R.  Co,,  16  C.  B.  (81  Eng.  Com.  Law),  177; 
Shutte  V.  Thompson  {ante,  123). 

2.  A  second  reason  why  there  was  no  error 
in  the  refusal  to  give  the  instruction  that,  "The 
record  of  the  suit  in  Wayne  county,  Michigan, 
was  a  bar  to  this  action  on  this  note,"  is  that  it 
appears  from  the  record  that  Walker  &  Kent, 
before  the  trial  and  on  their  motion,  were  per- 
mitted to  withdraw  the  plea  they  had  filed.  The 
entry  in  the  record  is  in  these  words:  "This 
cause  coming  on  to  be  heard,  the  plea  of  tlie  de- 
fendants hei'ctoforc  pleaded  by  them  is  with- 
drawn, on  motion  of  Walker  &  Kent,  their  at- 
torneys." This  order  was  made  "at  a  session  of 
the  circuit  court."  Is  not  this  equivalent  to  an 
order  made  by  leave  of  the  court  to  withdraw 
the  appearance?  The  only  appearance  entered 
by  the  defendant  was  by  the  filing  of  the  plea. 
The  court,  upon  motion  of  the  defendant's  at- 
torneys, permits  the  plea  to  be  withdrawn.  Is 
not  that  the  same  in  legal  effect  as  if  the  order 
had  been  that  the  defendant  have  leave  to  with- 
iraw  his  appearance?  There  is  no  doubt  that 
a  court  in  which  an  action  is  pending  has  the 
right  to  permit  a  party  to  withdraw  his  ap- 
pearance, and  if  the  witndrawal  is  allowed,  the 
order  must  be  held  conclusive  until  vacated  or 
set  aside  by  a  proper  proceeding.  It  cannot  be 
reviewed  in  another  and  differ^it  action  in  an- 
other court. 

Forbes  v.  Byde,3lCa.\,  346;  Dubois  v.  Olaub, 
62  Pa.  242;  Lodge  v.  Bk,,  6  Blackf.  558; 
Miohew  v.  McCoy,  3  Watts  &  S.  502. 

Mr.  Justice  BftiUer  delivered  the  opinion  of 
the  court: 

The  Michigan  State  Bank  brought  this  suit 
in  the  circuit  court  for  the  district  of  Wiscon- 
sin, against  Anson  Eldred,  Elijah  Eldred,  and 
Uri  Balcom,  on  a  promissory  note. 

The  defendants  pleaded  the  general  issue,  and 
offered  and  read  in  evidence  a  record  of  a  judg- 
ment in  one  of  the  courts  of  the  state  of  Mich- 
igan, recovered  by  the  same  plaintiff  against 
the  same  defendants  on  the  same  note.  At  the 
time  of  offering  the  record  of  the  judgment  in 
evidence,  defendant's  counsel  said  that  he  of- 
fered  it, 

1.  As  corroborative  proof  that  the  note  was 
fraudulently  made,  and  was  made  on  the  day  I 
that  Bald  suit  was  oommenoed  in  the  Wayne 
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circuit  court  of  Michigan;  2.  That  said  judg- 
ment was  a  bar  to  a  recovery  on  the  note  in  thi« 
suit.  And  he  asked  the  court  to  instruct  the 
jury  that  it  was  a  bar,  which  the  court  refuseo 
to  do,  and  this  is  the  only  error  relied  on  to  re- 
verse the  judgment. 

In  the  case  of  Mason  v.  Eldred,  6  Wall.  231, 
18  L.  ed.  783,  the  court  announced  its  adher- 
ence to  the  general  doctrine,  that  when  a  judg- 
ment was  recovered  on  a  promissory  note  in  a 
court  of  competent  jurisdiction,  the  original 
cause  of  action  was  merged  in  the  judgment, 
and  such  a  judgment  was  a  bar  to  any  future 
action  on  the  note;  but  that,  by  the  statute  law 
of  Michigan,  this  effect  was  not  given  to  the 
judgment  as  to  parties  to  the  note  who  were 
not  served  in  the  first  suit,  nor  had  personally 
appeared. 

In  the  case  before  us,  the  question  is  raised 
whether  by  the  record  of  the  suit  in  Michigan, 
Anson  Eldred,  the  present  plaintiff  in  error, 
was  before  the  court  in  Michigan  when  the 
judgment  was  rendered  agaihst  ail  the  defend- 
ants so  as  to  bind  him  personally  as  if  he  had 
been  served  with  notice.  That  record  shows 
that  he  had  appeared  and  filed  his  plea  in  de- 
fense and  demanded  a  trial.  This  was  on  the 
27th  day  of  December,  1861.  On  the  22d  of 
April,  1862,  the  record  shows  that  this  cause 
came  on  to  be  heard,  the  plea  of  the  defendants 
heretofore  pleaded  by  them  was  withdrawn,  and 
the  default  of  Elisha  Eldred  and  Uri  Balcom 
entered,  and  on  the  10th  day  of  May  said  de- 
fault was  made  absolute.  On  the  13th  of  May 
the  following  record  entry  is  found : 
"The  Michigan  Insurance  Bank 

V. 

Anson    Eldred,    Elisha    Eldred,    and    Uri 

Balcom. 

"The  plea  of  the  defendants,  Anson  Eldred, 
heretofore  pleaded  by  him  having  been  with- 
drawn, and  the  default  of  the  defendants, 
Elisha  Eldred  and  Uri  Balcom  having  been 
duly  entered  and  the  same  having  become  abso- 
lute, and  the  damages  of  the  said  plaintiff  on 
occasion  of  the  premises  having  been  duly  as- 
sessed at  the  sum  of  $4,211.56  over  and  above 
their  costs  and  charges  by  them  about  their 
suit,  in  this  behalf  expended;  therefore,  it  is 
considered  that  said  plaintiffs  do  recover 
against  said  defendant  their  damages  aforesaid, 
together  with  their  costs  aforesaid  to  be  taxed, 
and  that  said  plaintiff  have  execution  there- 
for." 

It  is  said  that  the  withdrawal  of  the  plea 
Anson  Eldred  left  the  case  as  to  him  as  though 
he  had  never  filed  the  plea,  and  that  never  hav- 
ing been  served  with  process  he  was  not  liable 
to  the  personal  judgment  of  the  court. 

We  do  not  agree  to  this  proposition.  The 
filing  of  the  plea  was  both  an  appearance  and 
a  defense.  The  case  stood  for  the  time  between 
one  term  and  another  with  an  appearance  and 
a  plea.  The  withdrawal  of  the  plea  could  not 
have  the  effect  of  withdrawing  the  appearance 
of  the  defendant,  and  requiring  the  plaintiff  to 
take  steps  to  bring  that  defendant  again  within 
the  jurisdiction  of  the  court.  Having  with- 
drawn that  plea  he  was  in  condition  to  demur^ 
to  move  to  dismiss  the  suit  if  any  reason  for 
that  oould  be  found,  or  to  file  a  new  and  dif- 
ferent plea  if  he  chose,  either  with  the  other 
defendants  jointly,  or  foi  himself.    He  was  not^ 
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hj  the  withdrawal  of  the  plea,  out  of  court, 
^eh  a  doctrine  would  be  very  mischievous  in 
eases  where,  as  it  is  very  often,  the  first  and 
only  evidence  of  the  appearance  of  a  party  is 
the  filinff  of  his  plea,  answer,  or  demurrer.  The 
ease  mi^t  rest  on  this  for  a  lon^  period  before 
it  was  ready  for  trial,  when,  if  the  party  could 
obtain  leave  of  the  court  to  withdraw  his  plea 
(a leave  generally  panted,  without  objection), 
he  could  thereby  withdraw  his  appearance,  the 
plaintiff  is  left  to  begin  de  novo. 

552*]  •We  are  of  opinicm  that  the  record  of 
the  suit  in  Michigan  shows  a  valid  personal 
judgment  against  Anson  Eldred,  and  that  that 
judgment  was  a  bar  to  recover  in  the  present 
suit. 

But  it  is  further  urged  that  the  present  judg- 
ment should  not  be  reversed  because  the  court 
was  prevented  from  giving  the  instructions 
asked  by  defendant's  counsel  by  being  misled  by 
that  counsel  aa  to  the  character  of  the  judg- 
ment. The  bill  of  exceptions,  immediately  after 
what  is  said  about  the  purposes  for  which  the 
tran8<»ipt  of  the  iudgment  was  offered,  pro- 
ceeds as  follows:  'The  defendant's  counsel,  in 
answer  to  a  question  frcmi  either  the  coui*t  or 
eoonsel,  admitted  that  said  suit  was  an  attach- 
ment suit,  and  that  there  was  no  personal  serv- 
ice of  process  on  defendant." 

It  is  areued  that  this  was  equivalent  to  a  dec- 
laration uiat  it  was  rendered  without  notice  or 
personal  appearance.  This  impression  may 
have  been  produced  on  the  opi>osite  counsel  and 
the  court  may  have  shared  in  it.  But  it  is  very 
dear  that  it  was  not  so  equivalent,  and  that 
what  he  said  was  perfectly  consistent  with  what 
is  now  found  to  be  in  that  transcript,  namely : 
the  appearance  of  defendant  and  a  valid  per- 
•onal  judgment  against  him.  Many  attach- 
ment suits  are  accompanied  by  the  appearance 
of  defendant  in  the  progress  of  the  suit,  though 
not  served  with  process  or  notice. 

Besides,  the  counsel  for  defendant  had  stated 
that  he  offered  it  as  a  bar,  and  both  counsel  and 
court  had  their  attention  turned  to  the  fact 
that  it  could  be  no  bar  without  service  or  ap- 
peaimnce;  and  after  all  this  was  over  and  the 
record  admitted  he  asked  the  court  for  the  in- 
struction which  was  refused  and  which  could 
only  be  founded  on  the  idea  that  it  was  valid  as 
a  personal  judgment.  The  record  was  open  to 
inspection  of  counsel  opposed,  and  it  would  be 
a  ytry  dangerous  practice  to  hold,  under  these 
circumstances,  that  counsel  had  intentionally 
misled  his  opponoit  and  the  court  in  this  mat- 
tw. 

There  seems  to  be  an  entire  absence  of  mo- 
tive to  deceive  the  court  or  counsel.  What  was 
553*1  said  was  at  the  time  the  *rccord  was  of- 
fered in  evidence  as  a  bar.  To  show  that  it  was 
a  valid  personal  judgment  was  to  secure  its  ad- 
mission, while  to  show  that  it  was  not,  was  to 
render  its  admission  doubtful. 

So,  in  regard  to  the  instruction,  there  could 
be  no  (^ject  in  misleading  the  court  other  than 
to  have  a  judgment  rendered  against  his  client, 
that  he  might  have  the  satisfaction  of  reversing 
it,  a  motive  hardly  to  be  imputed  to  counsel  in 
this  court.  It  seems  much  more  reasonable  to 
infer  that  counsel  doubted  whether  the  with- 
drawal of  the  plea  did  not  withdraw  the  ap- 
pearance of  de^ndant  and,  therefore,  did  not 
•ay  anything  on  that  point. 
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We  do  not  think  that  under  these  circum- 
stances we  can  permit  a  judgment  to  stand, 
manifestlverroneousfi,  where  there  is  a  complete 
bar  found  to  it  in  the  record,  when  the  effect 
would  be  to  close  to  defendant  entirely  this  de- 
fense, while  to  reverse  it  would  only  leave  the 
other  party  where  he  would  be,  had  nothing 
been  said. 

He  has  not  been  injured  by  the  statement 
of  the  opposing  counsel.  Shall  he  profit  by 
it  to  the  extent  of  having  an  erroneous  judg- 
ment confirmed? 

7'hc  judgment  of  the  Circuit  Court  is  re- 
versed, hut  u-ithout  coats  to  either  party  in  this 
court,  and  a  new  trial  granted  in  the  Circuit 
Court. 
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THE  COLUMBIA  COLLEGE  et  al.  • 

(See  S.  C.  17  Wall.  521-632.) 

State  judgment  hy  publication,  when  not  evi- 

dencc — not  entitled  to  credit  in  another  state 

— equity  jurisdiction — collection  of  debt  from 

administrator. 

tl.  A  personal  Judgment  rendered  in  one  state 
against  several  parties  Jointly,  upon  service  of 
process  on  some  of  them,  or  their  voluntary  ap- 
pearance, and  upon  publication  against  the  others^ 
18  not  evidence  outside  of  the  state  where  rendered* 
of  any  personal  liability  to  the  plaintiff  of  Uie 
parties  proceeded  against  by  publication. 

2.  The  clause  of  the  Federal  Constitution  which 
requires  full  faith  and  credit  to  be  given  in  each 
state  to  the  records  and  Judicial  proceedings  of 
every  other  state,  applies  to  the  records  ana  pro- 
ceedings of  courts  only  so  far  as  they  have  Juris- 
diction. Wherever  they  want  Jurisdiction,  the 
records  are  not  entitled  to  credit. 

3.  No  greater  effect  can  be  given  to  any  Judg- 
ment of  a  court  of  one  state  in  another  state  than 
is  given  to  it  in  the  state  where  rendered.  So 
held  in  a  case  where  a  party,  relying  upon  a  de- 
cree of  an  inferior  state  court,  objected  to  the  char- 
acter given  to  the  decree  as  interlocutory  by  the 
highest  appellate  court  of  that  state,  and  insisted 
that  it  should  be  treated  as  a  final  decree. 

4.  A  court  of  equity  will  not  exercise  its  Juris- 
diction to  reach  the  property  of  a  debtor  applicable 
to  the  payment  of  his  debts,  unless  the  debt  be 
clear  and  undisputed,  and  there  exist  some  special 
circumstances  requiring  the  interposition  of  the 
court  to  obtain  possession  of  and  apply  the  property. 

5.  This  rule  should  be  insisted  upon  with  rigor 
whenever  the  property  sought  to  be  reached  con- 
stitutes assets  of  a  deceasea  debtor,  which  have  al- 
ready been  subjected  to  administration  and  distri- 
bution ;  and  some  satisfactory  excuse  should  be 
given  for  the  failure  of  the  creditor  to  present  his 
claim  in  the  mode  prescribed  bv  law,  to  the  repre- 
sentative of  the  estate  before  distribution. 

[No.  31.] 
Argued  Apr.  1,  187S.      Decided  Nov.  24,  187S, 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Colunihia. 
The  caae  is  stated  hy  the  court. 
Mr.  Walter  S.  Ooz,  for  complainant: 
The  Virginia  decree  is  final  and  conclusive. 
"Where  a  chancery  suit  has  terminated  in  a 

tHeadnotes  by  Mr.  Justice  Field. 

Note. — Service  of  notice  to  appear  and  defend, 
when  necessary  to  validitp  of  a  iudgment — see 
note  to  Uolllngsworth  v.  Barbour,  7  L.  ed.  U.  S. 
992. 

Conclusiveness  of  record  as  to  Jurisdiction  in 
suit  on  judgment  of  another  state.  Fraud  as  a  plea 
to  iudgment  of  another  state — see  note  to  Christ- 
mas V.  Russell,  18  L.  ed.  U.  S.  475. 

Conclusiveness  of  iudgment  rendered  in  a  for- 
sign  country — see  notes,  20  L.  B.  A.  668 ;  32  L.  R. 
A.  236. 
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decree  ascertaining  a  dear  balance  and  decree- 
ing unconditionally  that  an  individual  shall  pay 
it,  an  action  at  law  will  lie  upon  it  in  anotner 
state."     1  Rob.  Pr.  204. 

Such  a  decree  is  final  according  to  the  Vir- 
ginia decisions  (see,  Harvey  v.  Branson,  1 
Leigh.  108;  Thorntons  v.  Fitzhugh,  4  Leigh. 
209;  Dunhar  v.  Woodcock,  10  Leigh.  629),  and 
must  be  treated  as  conclusive  in  other  states. 

See,  Mills  v.  Duryee,  7  Cranch,  481 ;  Ray  v. 
Law,  3  Cranch,  179;  Whiting  v.  Bk,  13  Pet.  6. 

Creditors  of  a  deceased  person  have  a  right 
to  pursue  assets  in  the  hands  of  legatees.  1 
Story,  Eq.  Jur.,  sec.  92,  and  cases  cited;  Wms. 
Exrs.  1244. 

This  law  is  recognized  in  Maryland  [Kent  v. 
Somervell,  7  G.  &  J.  266)  ;  in  the  Supreme 
Court  of  the  United  States  (see,  Riddle  v.  Man- 
deville,  5  Cranch,  322)  and  in  New  York,  even 
in  case  of  waste  by  the  executor.  Lupton  v. 
Lupton,  2  Johns.  Ch.  635 ;  and  Turner  y.  Cham- 
bers, 10  Hill,  308. 

It  was  objected  that  the  claim  as  against 
Withers  was  merged  in  a  decree  obtained  in 
New  York  against  the  other  partners.  We  an- 
swer: first,  whatever  might  be  said  of  the  orig- 
inal claim,  the  present  suit  is  founded  upon  a 
decree  subsequent  to  the  New  York  suit,  which 
could  not  be  merged,  and  not  upon  the  original 
cause  of  action  said  to  have  been  merged.  The 
correctness  of  this  decree  cannot  be  questioned 
here,  even  if  the  court  should  consider  it  er- 
roneous in  point  of  law;  second,  the  doctrine 
of  merger  is  not  applicable  in  equity.  A  part- 
nership debt  is  joint  and  several  in  equity, 
though  only  joint  at  common  law.  Coll.,  Part., 
S  580,  and  n. 

Where  a  debt  is  joint  and  several,  judgment 
against  one  is  no  bar  to  one  against  the  other, 
lb.,  767. 

It  was  contended  that  the  decree  is  a  nullity 
as  against  those  not  simimoned,  and  being  a 
nullity  as  against  them,  it  is  a  nullity  as  to  all, 
the  defense  being  an  entire  thing.  To  this  prop- 
osition were  cited  several  authorities,  viz.: 

Hall  V.  Williams,  6  Pick.  232;  Knapp  v. 
Ahell,  10  Allen,  485;  Holbrook  v.  Murray,  5 
Wend.  161;  Rangely  v.  Webster,  11  N.  H.  299, 
and  one  or  two  others,  not  in  point  on  this 
question. 

It  is  true,  that  in  those  cases  the  courts  say 
that  the  judgment  relied  upon  being  void  as  to 
one  of  several  defendants,  was  void  as  to  the 
others;  but  the  error  of  the  other  side  is  in 
overlooking  the  reasons  of  these  opinions,  and 
consequenUy  mistaking  the  extent  to  which 
they  are  applicable.  They  were  all  suits  at 
common  law  and  common-law  judgments;  ex- 
cept one,  which  was  a  common-law  suit  in 
which  a  common-law  judgment  for  the  cause  of 
action  between  the  same  parties  was  pleaded  as 
a  bar;  and  tliey  all  turn  upon  the  technical 
rules  of  pleading  and  practice  belonging  to 
common-law  courts. 

Certainly  courts  of  equity  would  never  re- 
gard a  decree  as  absolutely  void,  because  not  af- 
fecting one  of  the  defendants  for  want  of  ju- 
risdiction. In  the  case  of  Moseley  v.  Cocke,  7 
Leigh,  224,  a  decree  was  reversed  on  a  pleading 
as  to  one  of  the  defendants,  because  he  did  not 
appear  to  have  been  served  with  process.  But 
there  was  not  the  slightest  intimation  that  it 
was  for  that  reason  void  as  to  the  others. 


See,  also,  Enos  v.  Capps,  12  111,  255;  Murphy 
V.  Orr,  .32  111.  489;  Dickerson  v.  Chrisnuin,  28 
Mo.,  134;  and  opinion  of  Justices  Grier,  Nelson 
and  Davis,  in  U,  8,  v.  Dashiel,  3  Wall,  689,  18 
L.  ed.  268. 

Mr.  W.  D.  Davidge,  for  Columbia  College: 

The  appellant  is  not  in  this  case  entitled  to 
follow  the  fund. 

1.  It  is  not  denied  that,  irrespective  of  some 
special  statutory  provision,  when  there  has  been 
an  administration  of  an  estate  by  a  proceeding 
in  chancery,  a  party  upon  proof  that  he  has  had 
no  notice  of  the  proceeding  and  has  not  been 
guilty  of  negligence,  may  follow  the  fund ;  but 
the  burden  of  proof  is  always  upon  such  party. 
It  is  for  him  to  aver  and  make  out  such  a  con- 
dition of  facts  as  will  exonerate  him  from  the 
charge  of  laches.  The  distribution  is  made  un- 
der the  decree  of  the  court  of  competent  juris- 
diction, and  after  such  publication  and  precau- 
tionary measures  as  appear  requisite  to  protect 
the  rights  of  all  parties  interested.  The  pre- 
sumption is  in  favor  of  notice.  And  yet  a  party 
may  not  have  received  it,  or  receiving  it  he  may 
not  have  been  able  to  avail  himself  of  it,  and 
such  party  is,  therefore,  not  precluded  by  the 
decree,  but  may  for  good  cause  follow  the  fund. 

The  whole  subject  was  elaborately  discussed 
by  this  court  in  Williams  v.  Oihhes,  17  How. 
230,  254,  255,  15  L.  ed.  135,  140.  The  right  to 
follow  was  held  to  exist  in  that  case,  but  "upon 
proof  of  no  willful  default  on  the  part  of  the 
creditor,  and  no  want  of  reasonable  diligence 
on  his  part." 

See,  also,  David  v.  Frowd,  I  Myl.  &  K.  200 ; 
Sawyer  v.  Birchmore,  1  Keen,  391;  Cfreig  v. 
Somerville,  1  Rus.  &  M.  338;  OUlespie  v.  Alex- 
ander,  3  Russ.  130. 

The  question  of  diligence  depends  upon  all 
the  circumstances  of  the  case.  Saucer  v.  Birch- 
more,  supra. 

It  is  essential  always  to  know  what  the  pro- 
ceedings in  the  administration  suit  were,  and 
how  far  they  raised  the  presumption  of  notice 
and  diligence;  but  in  the  present  case  the  a^ 
pellant  neither  makes  these  proceedings  part  of 
the  bill,  nor  shows  the  character  of  the  notice. 
Neither  does  the  bill  aver  the  want  of  notice. 
It  avers  that  'There  was  a  careful  avoidance 
of  publication,  by  which  your  orator  might  have 
had  notice  of  such  proceedings;"  but  this  may 
as  well  refer  to  the  supposed  insufficiency  of 
the  publication  to  afford  notice,  as  to  the  fact 
of  notice. 

The  provisions  of  the  testamentary  law  of 
this  district,  it  is  submitted,  exclude  the  right 
to  follow.  They  require  all  creditors  to  exhibit 
their  claims  within  one  year  from  the  Issuing  of 
letters;  they  may  otherwise  be  excluded  from 
all  benefit  of  the  estate.  Act  of  1798,  ch.  101, 
sub.  ch.  6,  sees.  13-15. 

Where  claims  are  not  exhibited  but  are 
known  to  the  executor,  and  he  can  satisfy  the 
court  that  they  are  just,  he  may  retain  {Id., 
sec.  10)  ;  and  if  the  claim  be  held  by  a  party  out 
of  the  district,  the  court  may  order  such  a  sum 
as  it  may  thixik  proper  to  be  retained  for  three 
years  from  the  death  of  the  testator;  but  said 
sum  shall  cease  to  be  retained  imless  the  claim 
be  exhibited  and  suit  brought  within  that  time. 

The  bill  is  defective  for  want  of  parties. 
I      1.  The  surviving  partners  of  Seld^i,  With- 
erSy  &  Co.,  should  have  be^i  made  defendants. 
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The  appellant  is  suing  the  estate  of  a  deceased 
partner  for  the  recovery  of  a  partnership  debt. 
In  such  a  case  the  surviving  partners  are  neces- 
Barr  parties. 
The  objection  was  taken  by  the  answer. 
In  a  suit  for  the  recovery  of  a  partnership 
d^t,  the  surviving  partners  are  necessary  par- 
ties.   1  Dan.  Pr.  &  PI.,  4th  Am.  ed.,  269. 

If  one  of  the  partners  should  die  and  a  rem- 
edy should  be  sought  in  equity  against  his  per- 
sonal representative  for  the  joint  debt,  the  sur- 
viving partners  should  also  be  made  parties,  for 
they  have  an  interest  to  contest  the  debt,  and  a 
right  to  be  heard  in  taking  the  account.  Story, 
Eq.  PI.,  sec.  167,  2  cases  cited. 

The  rule  is  firmly  established  that  in  a  suit 
against  the  estate  of  a  deceased  obligor  the  sur- 
vivor must  be  joined.  Story,  Eq.  PL,  sec.  169, 
and  cases  cited. 

It  is  asserted  in  the  brief  for  the  solicitor  for 
the  appellant,  that  the  cases  do  not  siistain  the 
doctrine  of  Judge  Story,  that  a  surviving  part- 
ner is  a  necessary  party,  but  only  that  he  may 
be  joined.  This  is  a  mistake.  The  following 
eases  are  in  point: 

HiUs  V.  McRae,  9  Hare,  297 ;  Thorpe  v.  Jack- 
90H,  2  Younge  &  C,  Exch.  Eq.  553;  Pieraon  v. 
Robinson,  3  Swanst.  139,  n;  Brown  v.  Weath- 
erhy,  12  Simon,  6;  Voae  v.  Philhrook,  3  Story, 
Z46;Bk.  v.  Newport  Steam  Factory,  6  R.  1. 154. 
The  case  does  not  show  an  insufficiency  of  as- 
sets. This  is  the  very  foundation  of  the  right 
to  follow.  The  bill  of  errors  avers  insufficien- 
cy; but  that  fact  is  not  admitted  and  there  is  no 
endence.  The  condition  of  the  estate  nowhere 
appears.  The  distribution  proceedings  are  not 
put  in  evidence. 

The  Virginia  decree,  the  foundation  of  the 
Buit,  in  so  far  as  it  is  a  decree  in  personamy  is 
a  nullity.  This  decree  is  twofold  in  character. 
It  snbjcKsts  to  sale  real  estate  within  the  juris- 
diction of  the  state,  and  so  far  may  be  regarded 
as  in  rem.  It  further  adjudges,  according  to 
the  argument  in  behalf  of  the  appellant,  a  debt 
to  be  due  by  the  five  parties  who  compose  the 
firm  of  Selaen,  Withers,  &  Co. 

The  facts  are  undisputed.  There  were  five 
partners.  Two,  including  John  Withers,  were 
served  with  process.  The 'rest  were  not  served, 
but  published  against.  A  joint  decree  was  ren- 
dered against  all,  and  that  decree  is  sought  to 
be  enforced  here.  That  the  decree  is  in  terms 
joint,  must  be  conceded.  Further,  the  bill  upon 
whi<^  it  was  rendered  alleges  a  joint  obligation. 
Is  a  joint  judgment  or  decree  in  personam, 
against  five  defendants,  two  of  whom  were 
served  with  process  and  the  rest  not  served  but 
published  a|;ainst,  capable  of  enforcement  as  a 
conclusive  judgment  or  decree?  This  is  the 
question. 

Now,  all  concur  that,  as  against  parties  not 
■enred,  such  a  judgment  is  void  and  not  within 
the  protection  afforded,  or  intended  to  be  af- 
forded by  the  Constitution. 

jyArcy  V.  Ketchum,  11  How.  165;  Mason  v. 
Bldred,  6  Wall,  231,  18  L.  ed.  783;  Webster  v. 
Beid,  11  How.  437. 
So,  also,  as  to  publication. 
Miller  v.  Miller,  1  Bail.  242 ;  Bates  v.  Dela- 
van,  5  Paige,  305;  Bicknell  v.  Field,  8  Paige, 
444;  Story,  Confl.  L.,  sec.  546,  etc. 

The  decree  is  then  a  mere  nullity,  as  against 
the  defendanta  not  served  with  process. 
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Has  it  any  validity  as  against  John  Withers, 
who  was  served? 

It  will  be  borne  in  mind,  that  the  decree  is, 
upon  its  face,  a  joint  decree. 

See,  Hall  v.  Williams,  6  Pick.  232;  Knapp 
V  Abell,  10  Allen,  485;  Holbrook  v.  Murray,  5 
Wend.  161;  Rangcly  v.  Webster,  11  N.  H.  299; 
Whitlier  v.  Wendell,  7  N.  H.  257;  Smith  v. 
Smith,  17  111.  482. 

It  is  submitted  as  dear  beyond  controversy, 
that  upon  the  authorities,  the  Virginia  decree, 
so  far  as  it  creates  an  obligation  in  personam, 
is  null  and  void.  And  upon  principle  this  must 
be  so.  The  very  essence  of  a  joint  obligation 
is,  that  all  are  bound.  The  concession  here  is, 
that  the  three  published  against  but  not  served, 
are  not  bound ;  but  that,  as  to  them,  the  decree 
is  a  nullity.  How,  then,  can  the  decree  create 
a  joint  obligation  as  to  five,  when,  as  to  three, 
it  is  admit^d  to  be  a  nullity? 

Even  if  it  be  assumed  that  the  original  cause 
of  action  is  properly  averred  as  the  ground  of 
recovery,  the  bill  was  properly  dismissed. 

The  debt  averred  was  not  admitted,  but  put 
in  issue,  and  there  is  no  evidence.  Again;  the 
statute  of  limitations  was  pleaded.  'She  cause 
of  action  was  not  under  seal. 

In  such  a  case  the  bar  of  the  statute  of  this 
district  is  three  years. 

The  bill  sho^s  upon  its  face,  that  the  right  of 
action  accrued  to  the  appellant  in  1854,  about 
thirteen  years  before  the  filing  of  this  bill. 

The  Virginia  decree  affords  no  foundation 
for  the  present  suit.  It  is  on  its  face  interlocu- 
tory only,  and  has  been  held  to  be  such  by  the 
court  of  appeals  of  the  state.  It  was,  when  suit 
was  brought,  and  is  now,  subject  to  the  ocmtrol 
of  the  court  by  which  it  was  rendered.  Foumi- 
quet  v.  Perkins,  16  How.  82. 

It  may  be  at  any  time  reviewed,  reversed  or 
modified.  Such  a  decree  does  not  conclude  as  a 
final  decree. 

Baugh  v.  Baugh,  4  Bibb,  556;  Sibbald  v.  17. 
S.  12  Pet.  488 ;  Bridge  Co.  v.  Stewart,  3  How. 
413;  2  Phil.  Ev.  Cow.  &  H.  Notes,  n.  278,  4th 
Am.  ed.  p.  62;  1  Rob.  Pr.  203. 

Mr.  Justice  Field,  delivered  the  opinion  of 
the  court: 

In  July,  1853,  the  firm  of  Selden,  Withers,  k 
Co.,  which  was  engaged  in  the  business  of  bank- 
ing in  the  city  of  Washington,  entered  into  a 
contract  with  the  complainant,  the  board  of 
public  works  of  Virginia,  to  sell  on  its  account 
certain  bonds  of  *the  state  of  Virginia,  [*522 
issued  for  public  improvement.  In  pursuance  of 
this  contract  the  firm  received  from  the  com- 
plainant, at  different  times,  bonds  of  the  state, 
amounting  to  over  $4,000,000.  In  November, 
1854,  the  firm  suspended  payment,  being  in  in- 
solvent circumstances,  and  made  an  assignment 
of  its  partnership  assets  to  trustees  for  the 
benefit  of  its  creditors.  It  was,  at  the  time  in- 
debted in  a  large  amount  to.  the  complainant 
for  the  proceeds  of  bonds  sold  and  not  accoimted 
for.  Tne  firm  consisted  of  five  partners,  named 
Selden,  Withers,  Latham,  Bayne,  and  Whiting. 

In  December  following,  the  complainant  in- 
stituted an  action  in  the  supreme  court  of  the 
state  of  New  York  against  the  members  of  the 
firm,  to  compel  them  to  account  for  bonds  de- 
posited with  them,  and  to  pay  the  proceeds  re- 
ceived from  their  sale.  In  this  action  personal 
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Bervice  of  process  was  made  upon  two  of  the 
partners.,  Latham  and  Bayne,  and  Whiting,  an- 
other partner,  voluntarily  appeared  by  attor- 
ney. The  other  two  partners,  Withers  and  Sel- 
den,  were  not  personally  served  and  did  not  ap- 
pear in  the  action.  They  were  non-residents 
of  the  state,  and  only  constructive  service  by 
publication  was  made  upon  them.    The  action 

Eroceeded  to  judgment  which  was  rendered  in 
[arch,  1857,  against  all  the  partners  for  up- 
wards of  $500,ONDO,  including  the  allowance  to 
attorneys  and  costs. 

In  January,  18'55,  the  defendant,  Withers, 
professing  a  desire  so  far  as  he  was  able  to  fur- 
nish sufficient  security  out  of  his  private  means 
for  any  balance  of  the  debt  of  the  firm  that 
523*]  *might  remain  imsatisfied  from  the 
partnership  assets,  conveyed  to  Bocock,  the  at- 
torney general  of  Virginia,  and  one  Wiley,  a 
resident  of  that  state,  in  trust  for  that  purpose, 
certain  real  property  situated  in  Alexandria, 
Virginia,  and  in  St.  Louis,  Missouri,  and  cer- 
tain shares  in  the  Cumberland  Coal  Company. 
The  nominal  value  of  the  property  thus  con- 
veyed exceeded  $250,000. 

In  September,  1858,  the  complainant  insti- 
tuted a  suit  in  equity  in  the  circuit  court  of 
Alexandria  county,  in  Virginia,  against  the 
members  of  the  firm,  their  assignees,  and  the 
trustees,  Bocock  and  Wiley,  to  obtain  a  decree 
against  all  the  partners  for  the  amount  due 
from  them,  and  for  the  sale  of  the  property  con- 
veyed by  Withers  to  Bocock  and  Wiley,  and 
the  application  of  the  proceeds  to  the  payment 
of  the  debt.  In  this  suit  two  of  the  partners. 
Withers  and  Selden,  were  personally  served 
with  process.  The  other  partners  were  non- 
residents of  Virginia  and  were  proceeded  against 
by  publication.  Withers  filed  an  answer,  set- 
ting up  among  other  things,  the  recovery  by  the 
complainant  of  the  judgment  in  the  New  York 
supreme  court  against  his  co-partners  upon  the 
same  causes  of  action;  insisting  that  those 
causes  were  merged  in  that  judgm^it;  and  al- 
so that  the  partnership  assets  in  the  hands  of 
the  assignees  exceeded  in  amount  the  indebted- 
ness of  the  firm,  and  that  his  individual  prop- 
erty conveyed  to  the  trustees,  Bocock  and  Wi- 
ley, could  not  be  subjected  to  sale  until  the 
trusts  of  the  deed  to  the  assignees  were  fully 
executed.  This  defense  does  not  appear  to  have 
made  much  impression  upon  the  circuit  court ; 
for,  on  the  same  day  on  which  the  answer  was 
filed,  it  rendered  its  decree  that  the  complain- 
ants recover  against'  all  the  partners,  as  well 
against  those  brought  in  by  publication  as  those 
personally  served,  the  sum  of  $513,615;  this 
sum  havmg  been  ascertained  and  reported  as 
due  from  them  by  a  commissioner  previously 
appointed  in  the  case.  The  decree  was  accom- 
panied by  a  direction  that,  unless  the  amoimt 
was  paid,  before  the  first  of  December  follow- 
ing, the  property  conveyed  bv  Withers  to  the 
trustees,  Bocock  and  Wiley,  should  be  sold  anii 
524*]  the  ^proceeds  applied  thereon;  and  com- 
missioners were  designated  to  make  such  sale. 
In  the  year  1860,  Witheps  removed  his  resi- 
dence from  Alexandria,  in  Virginia,  to  the  Dis- 
trict of  Columbia,  and  in  November,  1861,  died 
there,  leaving  a  will  which  was  insufiicient  to 
pass  real  property,  but  was  sufiicient  to  pass 
personal  estate,  llie  will  was  admitted  to  pro- 
CMite  in  the  orphans'  court  of  the  District,  and 
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letters  testamentary  were  issued  thereon  to  the 
defendant,  English,  the  only  one  of  the  execu- 
tors named  in  the  will  who  qualified. 

Under  this  will  there  were  several  legatees, 
among  whom  were  the  president  of  ColumMa 
College  in  trust  for  the  Cfollege,  and  the  defend- 
ants Elizabeth  Madden  and  Attie  Gulick. 

In  1865,  the  legatees  filed  a  bill  in  the  su- 
preme court  of  the  District,  to  compel  the  exec- 
utor to  account  for  and  distribute  personal  es- 
tate in  his  hands.  The  executor  appeared  and 
answered,  and  the  cause  was  refcrrea  to  an  au- 
ditor to  take  an  a^coimt  of  the  personal  prop- 
erty of  the  testator,  and  of  the  debts  aeainst 
the  estate,  and  of  the  balance  distributable  to 
the  legatees  and  the  next  of  kin.  The  report  of 
the  auditor  was  confirmed,  and  in  April,  1866, 
a  decree  was  entered  directing  distribution, 
which  was  accordingly  made. 

The  will,  as  already  stated,  was  insufficient  to 
pass  real  property,  and  an  interest  in  such  prop- 
erty situated  in  the  •District,  belon^ng  [*525 
to  the  deceased,  vested  accordingly  in  Us  heirs. 

In  1856,  the  deceased  had  conveyed  a  parcel 
of  land  situated  in  the-  District,  to  Columbia 
College,  for  the  nominal  consideration  of 
$18,000. 

The  present  bill  was  filed  in  July,  1867,  to 
reach  the  real  property  of  the  deceased,  which 
did  not  pass  under  the  will,  but  which  vested 
in  his  heirs ;  to  set  aside  the  deed  to  Columbia 
College,  on  the  allied  ground  that  it  was  made 
without  consideration,  whilst  the  deceased  was 
insolvent,  with  intent  to  defraud  the  complain- 
ant ;  to  charge  the  executor  for  the  assets  which 
came  into  his  hands,  and  which  he  distributed 
to  the  legatees  under  the  decree  of  the  supreme 
court  of  the  District,  on  the  ground  that  he  was 
informed  of  the  debt  to  the  complainant  and 
failed  to  bring  it  to  the  notice  of  the  court  di- 
recting the  distribution,  and  to  compel  the  lega- 
tees to  refund  the  amounts  receivea  by  them. 

The  defendants,  the  Columbia  College,  Mad- 
den and  wife,  and  Gulick  and  wife,  alone  an- 
swered the  bill.  In  their  answers  they  negative 
its  material  allegation  and  rely  upon  the  non- 
joinder of  the  surviving  partners  of  Witliers 
and  the  statute  of  limitations.  They  also  con- 
tend that  the  demand  against  Withers  was 
merged  in  and  extinguish^  by  the  judgment  <^ 
the  supreme  court  of  New  York;  that  the  de- 
cree of  the  court  of  Virginia  was  interlocutory 
and  not  fiinal,  and  that  the  distribution  under 
the  decree  of  the  supreme  court  of  the  District, 
aiTords  a  complete  protection  to  the  executor 
and  legatees.  A  replication  was  filed  to  the  an- 
swers, and  the  case  was  heard  upon  the  plead- 
ings without  any  proofs.  The  court  dismissed 
the  bill  without  prejudice,  and  the  complainant 
appealed. 

The  defendants  in  their  answer  disclaim  any 
knowledge  or  information  touching  the  alleged 
interest  of  the  'deceased  in  real  prop-  [*52S 
crty  in  the  District  which  did  not  pass  under 
his  will,  and  by  consent  of  parties  a  decree  waa 
entered  for  its  sale.  The  answer  of  Columbia 
College  showed  that  the  deed  to  that  institu- 
tion, executed  by  the  deceased  in  1856,  was 
made  in  part  payment  of  a  bond  given  as  far 
hack  as  1852,  and  which  became  payable  in 
July,  1853,  before  the  suspension  of  Selden 
Withers,  &  Co..  and  before  that  firm  was  in 
failing  circumstances;    and  the    attempt    to 
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readi  the  property  appears  to  have  been  aban- 
doned by  the  complainant.  On  the  argument 
no  decree  was  aak^  respecting  it,  nor  was  any 
allusion  made  to  it.  And  from  the  failure  to 
press  tlie  charge  made  against  the  executor  per- 
sonally, and  to  present  any  evidence  of  neglect 
of  duty  on  his  part,  that  ground  of  relief 
would  also  appear  to  have  been  abandoned.  In 
his  printed  argument  in  this  court,  the  counsel 
ci  toe  complainant  states  that  the  only  ques- 
tion really  controverted  and  decided  in  the 
eourt  below  was  the  liability  of  the  legatees  to 
refmid  the  amounts  received  by  them  to  be  ap- 
plied on  the  demand  of  the  complainant.  And 
that  question  is  the  only  one  for  our  determi- 
nation on  this  appeal. 

As  preliminary  to  the  inquiry  whether  any 
grounds  are  disclosed  for  the  interposition  of 
a  court  of  equity,  the  existence  of  an  undis- 
puted debt  by  the  deceased  must  appear.  The 
existence  of  such  a  debt  is  affirmed  upon  the  ad- 
mission of  the  pleadings  of  tho  indebtedness^ 
in  1854  and  1855,  of  the  firm  of  Selden,  With- 
ers, k  Co.,  and  upon  the  decree  of  the  circuit 
court  of  Virginia,  in  June,  1860. 

Whether  the  indebtedness  of  that  firm  was 
meiged  in  the  judgment  of  the  supreme  court 
of  New  York,  and  the  personal  claim  against 
Withers  was  thus  extinguished,  as  contended 
by  counsel,  it  is  unnecessary  to  determine.  It 
is  sufficient  for  the  disposition  of  this  case  that 
the  judgment  is  not  evidence  of  any  personal 
liability  of  Withers  outside  of  New  York.  It 
was  rendered  in  that  state  without  service  of 
process  upon  him,  or  his  appearance  in  the  ac- 
tion. Personal  judgments  tnus  rendered  have 
no  operation  out  of  the  limits  of  the  state 
where  rendered.  Their  effects  are  merely  local. 
Out  of  the  state  they  are  nullities,  not  binding 
528*]  *upon  the  non-resident  defendant,  nor 
establishing  any  claim  against  him.  Such  is  the 
settled  law  of  this  country,  asserted  in  repeat- 
ed adjudications  of  this  court  and  of  the  state 
courts. 

The  judgment  in  New  York,  it  is  true,  is  a 
joint  judgment  against  all  the  partners,  against 
those  summoned  by  publication  as  well  as  those 
who  were  served  with  process  or  appeared,  but 
this  joint  character  cannot  affect  the  question 
of  its  validity  as  respects  those  not  served.  The 
dause  of  the  Federal  Constitution  which  re- 
quires full  faith  and  credit  to  be  given  in  each 
state  to  the  records  and  judicial  proceedings  of 
every  other  state,  applies  to  the  records  and 
proceedings  of  courts  only  so  far  as  they  have 
jurisdiction.  Wherever  they  want  jurisdiction 
the  records  are  not  entitled  to  credit.  D*Arcy 
T.  Ketchum,  11  How.  174;  Bates  v.  Delavan,  5 
Paige,  305 ;  Story,  Confl.  L.  §  546. 

iSe  indebtedness  of  the  firm  of  Selden,  With- 
ers, k  Co.,  to  the  complainant,  in  1854,  is,  it  is 
true,  admitted  by  the  pleadings,  but  the  admis- 
sion is  accompanied  with  such  statements  as  to 
tlie  assignment  of  the  partnership  property, 
and  transfer  of  individual  property  of  Withers 
for  the  payment  of  the  indebtedniess,  and  the 
disposition  and  use  of  such  property,  as  to  ren- 
der it  a  matter  of  doubt  whether,  upon  an  ac- 
counting, any  amount  would  remain  due  to  the 
eomplainant.  The  existence  of  any  present  in- 
debtedness is  denied,  and  the  case  was  brought 
to  a  hearing  on  the  pleadings  without  any  evi- 
dence. Young  v.  Grundy,  6  Cranch,  61. 
n  Wall. 


Is  the  claim  of  the  complainant  against  With- 
ers established  by  the  decree  of  the  circuit 
court  of  Virginia  so  as  to  authorize  the  present 
bill?  The  suit  in  this  latter  court  was  brought 
against  all  the  partners,  but  personal  service 
was  made  only  upon  two  of  them,  W^ithers  and 
Selden,  and  the  case  proceeded  against  the  oth- 
ors  upon  publication  of  citation.  Withers,  as 
already  stated,  insisted  in  his  answer,  among 
other  things,  upon  the  merger  of  the  causes  of 
action  iu  the  New  York  judgment;  and  that  his 
individual  property  *conveyed  to  trus-  [*529 
tees  could  not  be  subjected  to  sale  until  the 
trusts  in  the  deed  of  assignment  were  executed ; 
but  the  circuit  court  without  appearing  to  at- 
tach any  weight  to  this  defense,  immediately 
rendered  its  decree  against  all  the  partners. 
Withers  desired  to  appeal  from  this  decree,  but 
the  court  of  appeals  aenied  his  application  for 
that  purpose,  on  the  ground  that  the  decree  was 
merely  mterlocutory  and  not  final,  declaring, 
in  its  order,  tliat  it  deemed  it  "most  proper  that 
the  case  should  be  proceeded  in  further"  before 
an  appeal  was  allowed.  One  of  the  principal  ob- 
jects of  the  suit  was  to  obtain  a  sale  of  the 
phroperty  conveyed  by  him  to  trustees,  and  the 
application  of  the  proceeds  to  the  debt  of  the 
firm  of  Selden,  Withers,  &  Co.  to  the  complain- 
ant. The  amount  of  individual  property  thus 
conveyed  exceeded  in  nominal  value,  as  already 
stated,  $250,000,  and  this  was  to  be  applied 
only  to  cover  a  deficiency  remaining  after  the 
application  to  that  debt  of  a  portion  of  the 
partnership  assets  assigned  in  1854.  The  court 
of  appeals  may  have  considered  that  the  decree 
of  the  circuit  court,  as  a  personal  judgment, 
was  not  to  be  treated  as  final,  but  only  as  in- 
terlocutory, until  the  deficiency  mentioned  was 
determined,  and  the  property  held  as  security 
for  its  payment  had  been  sold  and  applied.  At 
any  rate,  the  complainant,  relying  upon  the  de- 
cree of  the  court  as  evidence  of  his  demand 
against  Withers,  invoking  for  it  full  faith  and 
credit  under  the  clause  of  the  Constitution,  can- 
not object  to  the  character  which  the  highest 
court  of  Virginia  has  given  to  it,  or  insist  that 
it  is  entitled  to  any  other  consideration  or 
weight.  No  greater  effect  can  be  given  to  any 
judgment  of  a  court  of  one  state,  in  another 
state,  than  is  given  to  it  in  the  state  where  ren- 
dered. Any  other  rule  would  pontravene  the 
policy  of  the  provisions  of  the  Constitution 
and  laws  of  the  United  States  on  that  subject. 
Suydam  v.  Barber,  18  N.  Y.  468. 

If  the  decree  was  interlocutory,  it  is  to  be 
treated  as  only  fixing  provisionally  the  indebt- 
edness to  the  complainant  of  the  firm  of  Selden, 
Withers,  &  Co.  and,  of  course,  the  individual 
♦liability  of  Withers.  The  adjudication  [•530 
did  not  prevent  a  re-examination  of  the  ques-' 
tion  of  his  liability,  if  an  examination  of  the 
merits  of  his  defense  were  ever  made,  or  any 
subsequent  modification  of  the  terms  of  the  in- 
terlocutory decree.  The  whole  subject  remained 
open,  imder  the  control  of  the  court,  and  at  the 
final  hearing  the  provisions  of  the  decree  might 
have  been  enlarged  or  restricted,  or  otherwise 
modified. 

It  does  not  appear  from  the  bill,  or  the  record 
annexed,  whether  any  proceedings  for  the  en- 
forcement of  the  interlocutory  decree  were  sub- 
sequently taken ;  whether  the  property  in  Vir- 
ginia or  in  Missouri,  or  any  part  of  such  prop- 
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erty,  wa*  ever  sold;  or,  if  a  sale  was  made, 
whether  any  of  tlie  proceeds  were  applied  to  the 
extinguishment  of  the  amount  adjudged  due. 
If  any  inference  upon  this  head  can  be 
drawn  from  the  allegation  of  the  bill  that  the 
amount  remains  wholly  unsatisfied,  it  is  that 
no  such  proceedings  were  ever  taken. 

The  jurisdiction  of  a  court  of  equity  to  reach 
the  property  of  a  debtor  justly  applicable  to 
the  payment  of  his  debts,  even  when  there  is  no 
specific  lien  on  the  property,  is  undoubted.  It 
is  a  very  ancient  jurisdiction,  but  for  its  exer- 
cise the  debt  must  be  clear  and  undisputed  and 
there  must  exist  some  special  circumstances  re- 
quiring the  interposition  of  the  court  to  obtain 
possession  of  and  apply  the  property.  Unless 
the  suit  relate  to  the  estate  of  a  deceased  per- 
son, the  debt  must  be  established  by  some  judi- 
cial proceeding,  and  it  must  generally  be  shown 
that  l^al  means  for  its  collection  have  been  ex- 
hausted. In  all  cases,  we  believe  property 
pledged  or  conveyed  for  the  payment  of  thie 
debt  must  be  first  applied. 

The  rule  requiring  the  existence  of  special 
circumstAnoes  bringmg  the  case  under  some 
recognized  head  of  equity  jurisdiction,  should 
not  only  be  insisted  upon  with  rigor  whenever 
the  property  sought  to  be  reached  constitutes, 
as  here,  assets  of  a  deceased  debtor,  which  have 
already  been  subjected  to  administration  and 
distribution;  but  some  satisfactory  excuse 
should  be  given  for  the  failure  of  the  creditor 
531*]  *to  present  his  claim,  in  the  mode  pre- 
scribed by  law,  to  the  representative  of  the  es- 
tate, before  distribution.  Williams  v.  CHhhea, 
17  How.  239,  254,  255,  15  L.  ed.  135,  140;  Pha- 
m  V.  Leachnian,  20  Ala.  662. 

In  England,  courts  of  chancery  took  jurisdic- 
tion of  bills  against  executors  and  administra- 
tors, for  discovery  and  account  of  assets,  and 
to  reach  property  applicable  to  the  payment  of 
the  debts  of  deceased  persons,  not  merely  from 
their  general  authority  over  trustees  and 
trusts,  but  from  the  imperfect  and  defective 
power  of  the  ecclesiastical  courts.  It  was  suf- 
ficient that  a  debt  existed  against  the  estate  of 
a  decedent,  and  that  there  was  property  which 
should  be  applied  to  its  payment,  to  justify  the 
interposition  of  the  court;  but  when  a  distri- 
bution of  the  fund  had  been  made,  another 
creditor  could  not  ask  for  a  return  of  the  mon- 
eys from  the  distributees  or  for  a  proportional 
part,  if  he  had  received  notice  of  the  original 
proceeding,  and  had  been  guilty  of  laches  or  un- 
reasonable neglect.  Sawyer  v,  Birchmore,  1 
Keen,  391. 

In  this  country,  there  are  special  oourts  es- 
tablished in  all  the  states,  having  jurisdiction 
over  estates  of  deceased  persons,  called  probate 
courts,  orphans'  courts,  or  surrogate  courts, 
possessing,  with  respect  to  personal  assets, 
nearly  all  the  powers  formerly  exercised  by  the 
court  of  chancery  and  the  ecclesiastical  courts 
in  England.  They  are  authorized  to  collect  the 
assets  of  the  deceased,  to  allow  claims,  to  direct 
their  payment  and  the  distribution  of  the  prop- 
erty to  legatees  or  other  parties  entitled,  and 
generally  to  do  everything  essential  to  the  final 
settlement  of  the  aifairs  of  the  deceased,  and 
the  claims  of  creditors  against  his  estate. 
There  is  a  special  court  of  this  kind  in  this 
District,  called  the  orphans'  court,  which  was 
competent  to  allow  the  complainants'  demand, 
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but  the  demand  was  never  presented  to  it  for 
allowance.  That  court  could  have  directed  the 
application  of  the  assets  of  the  estate,  if  the 
demand  had  been  allowed,  or,  if  rejected,  had 
been  established  by  legal  proceedings.  No  ap- 
plication was  made  for  its  aid,  nor  was  the  de- 
mand brought  to  the  attention  of  the  supreme 
court  of  the  district  when  the  *estate  [*532 
was  before  it  for  settlement,  although  publica- 
tion was  made  by  the  auditor  for  the  presenta- 
tion of  claims.  No  explanation  is  made  or  at- 
tempted of  this  neglect,  and  the  only  grounds 
disclosed  by  the  bill  for  relief  are  fully  met  by 
theanswers,andarenot  sustained  by  any  proof. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  decree  of  the  court  below,  dismissing 
the  bill,  was  correct;  and  it  is  imnecessary  to 
consider  the  objections  to  it  founded  upon  the 
non- joinder  of  the  surviving  partners  of  With- 
ers, and  the  statute  of  limitations. 

Decree  affirtned. 


•DAVID  B.  HARRELL,  Appf.,  [•590 

V, 

ELISHA  H.  BEALL,  Assignee  of  William  I*. 
Jarrell,  Bankrupt. 

(See  S.  C.  17  Wall.  590,  691.) 

Question  of  tceight  of  evidence. 

• 

Where  the  question  is  wholly  one  of  weight  of 
eWdence,  iDvoiTlng  no  controverted  proposition  of 
law,  the  court,  without  restating  the  evidence,  af- 
firms the  Judgment. 

[No.  56.] 

Argued  Oct.  29,  SO,  187S.  Decided  Nov.  2h  187S. 

APPEAL  from  the  Qrcuit  Court  of  the  Unit- 
ed  States   for   the   Southern   District    of 
Georgia.' 

The  case  is  sufficiently  stated  by  the  court. 
Messrs.  A.  T.  Akerman,  B.  J.  Moses,  Jr., 
and  David  B.  Harrell,  pro  se,  for  appellant. 
Mr,  8.  M.  Johnson,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  oi 
the  court: 

The  appellee  in  this  case  brought  his  suit  in 
chancery  in  the  circuit  court  for  the  southern 
district  of  Georgia,  in  his  character  of  assignee 
in  bankruptcy,  to  set  aside  what  he  charged  to 
be  a  fraudulent  sale  of  the  bankrupt's  property, 
and  to  have  the  property  subjected  to  the  pay- 
ment of  debts  in  the  bankruptcy  proceeding. 

The  material  allegations  of  the  bill  are,  that 
the  bankrupt,  Jarrell,  in  a  state  of  insolvency, 
procured  the  sale  of  valuable  real  estate  belong- 
ing to  him  under  judgments  which  were  a  lien 
on  it,  and  that,  by  collusion  with  one  Echols, 
who  was  his  clerk  and  agent,  it  was  bought  in 
by  Echols,  for  a  mere  nominal  sum,  out  of  all 
proportion  to  its  real  value ;  that  the  purchase 
was  made  really  for  Jarrell,  and  the.money,  if 
any,  which  was  actually  paid,  on  the  execution 
sale,  was  furnished  by  Jarrell;  that  the  title 
to  the  land  and  some  notes  for  rent  remained 
in  Echol's  name  until  he  disposed  of  them  to 
the  defendant,  Harrell.  That  Harrell  purchased 
with  notice  of  the  fraudulent  ccmduct  of  Ecbol, 
and  at  a  sum  far  below  the  value  of  the  proper^ 
ty  purchased.  The  defense  of  Harrell,  who 
alone  appears,  is  that  there  was  no  fraud  in  the 
original  purchase  by  Echols,  and  if  there  was, 
that  he  is  an  innocent  purchaser  for  value 
without  notice. 
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The  appellant  has  furnished  a  brief  and  an 
oral  argument  which  have  received  the  atten- 
tire  consideration  of  the  court.  There  is  no  ap- 
pearance here  for  the  appellee,  and  this  has 
made  us  more  careful  in  the  examination  of  the 
rtcord.  . 

It  is  wholly  a  question  of  the  weight  of  evi- 
dence, involving  no  controverted  proposition  of 
law ;  and  the  pressure  of  business  on  this  court 
will  not  justify  us  in  reproducing  in  our  opin- 
ion the  facts  on  which  our  judgment  rest  in 
each  cases.  It  must  suffice  to  say  that  we  are 
convinced  that  the  sale  to  Eohols  was  a  bare- 
faced fraud,  and  that  if  the  appellee  did  not 
know  it  when  he  purchased  of  Ecnols  it  was  be- 
cause he  intentionallyshuthis  eyes  to  the  truth, 
and  that  he  had  such  notice  and  infoimation  as 
made  it  his  duty  to  inquire  further,  and  that 
the  slightest  enort  by  him  in  that  direction 
would  have  discovered  the  whole  fraud. 

Such  icere  the  views  on  whioh  the  decree  be- 
low iccis  founded,  and  it  is  cLccordingly  affirmed. 

Dissenting,  Mr.  Justice  DatIs. 


601»]       •UNITED  STATES,  AppU 

V. 

JULES  LAPENE  et  al, 

(See  S.  C.  17  Wall.  601-604.) 

Illegal  purchase  of  cotton. 

When,  during  the  war,  a  purchase  of  cotton  was 
made  of  an  enemy.  It  was  illegal  and  void,  and  the 
purchaser  obtaiued  no  title  to  the  cotton,  and  hat 
DO  claim  against  the  Government  for  its  capture. 

[No.  96.] 
Argued  Nov,  IS,  1873,    Decided  Nov.  24,  iS73, 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Messrs.  O.  H.  Williams ,  Atty.  Oen.,  and  S« 
F.  Phillips,  Solicitor  0 en. f  for  appellant. 

Messrs.  W.  Penn  Clarke  &.  Cootey,  for  ap- 
pell< 


Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  court  of  claims. 
The  facts  necessary  to  be  considered  are  the  fol- 
lowing, as  found  by  that  court : 

"On  the  20th  of  February,  1862,  while  Loui- 
siana was  in  the  possession  and  imder  the  con- 
trol of  the  rebels,  the  claimants  sent  their  trav- 
eling clerk  from  New  Orleans  into  the  interior 
of  Louisiana,  viz.:  the  parishes  of  St.  Martin 
and  St.  Landry,  to  collect  moneys  due  them 
there,  and  gave  him  authority  to  purchase  sug- 
ar and  cotton  for  them. 

In  March  or  April,  1862,  the  claimant,  La- 
pene,  requested  one  Avegno,  who  was  then  going 
from  New  Orleans  to  said  parishes,  to  remit  to 
the  said  cUrk  the  sum  of  $4,000  or  $5,000,  and 
to  assist  said  clerk  in  the  business  of  buying 
sugar  and  cotton,  which  the  said  Avegno  agreed 
to  do,  and  in  pursuance  of  that  agreement  de- 
Urered  to  said  clerk  at  New  Iberia,  in  the  par- 
ish of  Iberia,  then  in  the  possession  and  under 
the  contol  of  the  rebels,  $5,000,  consisting  of 
bank-notes,  confederate  money  and  shinplasters. 

While  the  fiaid  clerk  and  the  said  Avegno 
were  in  said  parishes  of  St.  Martin  and  St. 
Landry,  viz.:  on  the  27th  day  of  April,  1863, 
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the  city  of  New  Orleans  was  captured  by  the 
United  States  forces  and,  thencemrth,  through 
the  whole  period  of  the  Rebellion,  waa  held  by 
those  forces. 

•After  said  capture,  the  cotton,  for  [*602 
the  proceeds  of  which  this  suit  is  brought,  was 
purchased  by  the  said  clerk  with  the  said  sum 
of  $5,000  and  other  moneys  collected  by  him  in 
the  said  parishes,  which  parishes  were,  when 
the  purchases  wene  made,  m  the  possession  and 
under  the  control  of  the  rebels.  It  was  pur- 
chased in  nine  or  ten  small  lots  and  left  at  the 
places  where  it  was  purchased. 

The  said  clerk  returned  from  those  parishes 
to  New  Orleans  on  the  14th  of  July,  1862. 
There  is  no  evidence  of  any  communication  hav- 
ing been  had  between  him  and  the  claimants  in 
relation  to  the  said  purchases  of  cotton  between 
the  capture  of  New  Orleans  and  the  clerk's  re- 
turn to  that  city,  except  the  aforesaid  delivery 
to  him  by  Avegno  of  the  said  $5,000. 

The  cotton  so  purchased  remained  at  the 
points  at  which  it  was  purchased  until  April 
and  May,  1863,  when  it  was  captured  by  the 
United  States  military  forccfs  and  shipped  to 
and  received  by  Col.  S.  B.  Holabird,  chief  quar- 
termaster of  the  department  of  the  Gulf  at 
New  Orleans. 

The  court  of  claims  adjudged  that  the  plain- 
tiffs were  entitled  to  the  net  proceeds  of  the 
cotton  so  seized  by  the  United  States. 

All  commercial  contracts  with  the  subjects  or 
in  the  territory  of  the  enemy,  whether  made  di- 
rectly by  one  in  person,  or  indirectly  through 
an  agent,  who  is  neutral,  are  illegal  and  void. 
This  principle  is  now  too  well  settled  to  justify 
•discussion.  Wools.  Int  L.  S  117;  Mont-  [*603 
gom^ry  v.  D.  8.  ante,  97.  No  property  passes 
and  no  rights  are  required  under  such  contracts. 

In  March,  1862,  the  whole  of  the  state  of 
Louisiana  was  in  the  military  possession  of  the 
confederate  forces.  Intercourse  between  the 
inhabitants  of  the  different  portions  thereof 
was  l^al,  and  contracts  made  between  them 
were  legal. 

On  the  27th  of  April,  in  the  same  year,  the 
city  of  New  Orleans  was  captured  by  the  mili- 
tary forces  of  the  United  States,  and  thereafter 
remained  under  their  control.  From  that  time 
commercial  intercourse  between  the  inhabit- 
ants of  that  city  and  the  inhabitants  of  other 
portions  of  the  state  of  Louisiana  which  re- 
mained under  the  confederate  rule  became  ille- 
gal. Ordinarily  the  line  of  non-intercourse  is 
the  boundary  line  between  the  territories  of 
contending  nations.  The  recent  war  in  the  Unit- 
ed States  was  a  civil  war,  in  which  portions  of 
the  same  nation  were  engaged  in  hostile  strife 
with  each  other.  The  s&te  of  Louisiana,  al- 
though one  of  the  United  States,  was  under  the 
control  of  the  confederate  government  and  their 
armies,  and  was  an  enemy  s  country.  While  the 
city  of  New  Orleans  was  under  such  control  it 
was  a  portion  of  an  enemy's  country.  When 
that  city  was  captured  by  the  forces  of  the 
United  States,  the  line  of  non-intercourse  waa 
changed,  and  traffic  before  legal  became  illegal. 
This  line  was  that  of  military  occupation  or 
control  by  the  forces  of  the  different  govern- 
ments, and  not  that  of  state  lines.  This  princi- 
ple was  expressly  decided  in  Montgomery's 
Case,  above  cited.  Tliere  the  cotton  sold  was  in 
the  parish  of  La  Fourche,  a  parish  of  the  state 
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of  LouiBiana,  and  belonged  to  Johnson,  an 
enemy  domiciled  in  an  enemy's  country,  to  wit: 
the  parish  of  La  Fourche,  in  the  same  state. 
The  sale  was  made  by  an  agent  of  Johnson,  in 
the  city  of  Xew  Orleans,  to  Montgomery,  a  Brit- 
ish subject.  This  court  held  the  sale  to  be  void 
BJid  that  no  title  passed  to  Johnson. 

Like  that  in  Montgomery's  Case,  the  agency 
604*]  here  was  *created  while  it  was  legal  to 
create  an  agency.  In  each  case,  also,  existed 
the  important  fact  that  the  transaction  of  pur- 
chase took  place  after  the  parties  became  resi- 
dents of  hostile  portions  of  the  same  state.  Bur- 
ridge  was  appointed  the  agent  of  Johnson  in 
Montgomery's  Case,  as  was  the  agreement  in 
this  case  made  with  Avegno,  and  the  money 
advanced  by  him,  while  the  parties  were  all 
residents  of  and  under  the  control  of  the  con- 
federate government.  But  the  cotton  was  sold 
by  Burridge,  as  here  the  cotton  was  pur- 
chased by  the  clerk  after  this  relation  had 
ceased.  In  each  instance  the  purchase  of  the 
cotton  was  a  transaction  with  an  alien  enemy. 

The  agency  to  purchase  cotton  was  termi- 
nated by  the  hostile  position  of  the  parties. 
The  agency  to  receive  payment  of  debts  due  to 
Lapene  &  Co.  may  well  have  continued.  But 
Avegno  was  no  debtor  to  that  firm.  He  ad- 
vanced money  to  their  agent  when  it  was  l^al 
to  do  so.  With  this  money,  and  other  moneys 
belonging  to  them,  while  in  an  enemy's  country, 
the  agent  of  the  plaintiflfs  bought  the  cotton  in 
question.  This  purchase  gave  effectual  aid  to 
the  enemy  by  furnishing  to  them  the  sinews  of 
war.  It  was  forbidden  by  the  soundest  princi- 
ples of  public  law.  The  purchaser  obtained 
no  title  to  the  cotton,  and  has  no  claim  against 
the  Government  for  its  capture. 

The  judgment  of  the  Court  of  Claims  must  he 
reversed. 

Dissenting,  Mr.  Justice  Miller  and  Mr.  Jujs- 
tioe  Field. 


EUGENE  LASERE,  Plff.  in  Err., 

V. 

EUGENE  ROCHEREAU  et  al. 

(See  S.  C.  17  Wall.  437-439.) 

Foreclosure  of  mortgage  against  parties  with- 
in the  confederate  lines. 

1.  It  Is  contrary  to  the  plainest  principles  of 
reason  and  Justice,  that  anyone  should  be  con- 
demned as  to  person  or  property  without  an  oppor- 
tunity to  be  heard. 

2.  Where  defendants  were  within  the  confeder- 
ate lines  at  the  time  of  proceedings  to  foreclose  a 
mortgai^e,  and  it  was  unlawful  for  them  to  cross 
those  lines,  a  notice  directed  to  them  and  published 
In  a  newspaper  was  a  mere  idle  form,  as  to  them,  and 
the  proceedings  were  wholly  void  and  inoperative. 

[No.  92.] 

Submitted  Nov.  IS,  187S.    Decided  Dec.  1,  ISIS. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

Lasere  commenced  two  suits  in  the  6th  dis- 
trict court  of  New  Orleans,  in  November,  1865, 
against  different  parties,  to  set  aside  two  judg- 
ments in  tliat  court,  and  the  proceedings  under 
them,  which  judgments  had  been  recovered 
against  him  at  the  same  time  and  under  simi- 
lar conditions  of  legal  facts.  There  were  an- 
swers to  his  petitions  of  the  same  import,  and 
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the  cases  were  heard  together  and  judgments 
were  given  against  him  for  the  defendants. 
There  was  an  appeal  to  the  supreme  court,  and 
by  agreement  only  a  record  of  one  case  was 
made,  aa  the  two  were  identical,  and  the  cases 
were  to  be  treated  in  the  supreme  court  as  if 
they  had  been  consolidated  and  cumulated. 
The  numbers  of  the  two  cases  are  preserved, 
and  the  name  of  each;  but  only  one  judgment 
applying  to  both  was  rendered  in  the  supreme 
court.  The  judgments  of  the  district  court 
were  affirmed  in  the  supreme  court. 

The  case  further  appears  in  the  opinion. 

Messrs.  J.  A.  Campbell  and  Danoaa.  G>. 
Campbell,  for  plaintiff  in  error : 

It  is  not  denied  that  an  action  in  nullity  is  a 

£  roper  action,  imder  the  Code  of  Practice  of 
ouisiana,  to  obtain  the  relief  sought  for; 
neither  is  it  affirmed  that  a  legal  notice  was  not 
required  to  be  given  to  the  plaintiff,  of  the  seiz- 
ure, and  that  a  nullity  would  not  result  from  a 
failure.  The  district  and  the  supreme  courts 
assert  that  the  necessary  notice  was  given  to 
the  curator  ad  hoc,  and  that  the  defendants  in 
the  process  were  brought  within  the  authority 
and  jurisdiction  of  the  court  by  the  appoint- 
ment of  a  curator^  and  that  upon  the  service  of 
the  notice  of  sale  upon  him,  the  case  came  prop^ 
erly  under  the  cognizance  of  the  court.  We 
deny  the  accuracy  of  the  conclusion,  and  aver 
that,  by  the  transportation  of  the  plaintiff  to 
the  confederacy  according  to  the  military  or- 
ders, the  local  tribunals  of  New  Orleans  ceased 
to  have  jurisdiction  of  the  person  of  the  plain- 
tiff and  of  a  controversy  for  or  against  him. 
The  political  condition  of  New  Orleans  is  mat- 
ter of  public  history,  and  is  readily  found  in 
authentic  documents.  The  capture  of  the  city 
was  complete  May  1,  1862;  the  port  'was 
opened  June  1,  1862. 

12  Stat,  at  L.  1263;  The  Venice,  2  Wall.  258, 
17  L.  ed.  866. 

The  state  statutes  of  prescription  and  limi- 
tation were  suspended  between  parties  living  in 
New  Orleans  and  those  living  m  the  confeder- 
acy, for  the  reason  that  they  had  no  access  to 
the  courts  where  suits  could  be  commenced. 

"Ouachita  Cotton,"  6  Wall.  521,  18  L.  ed. 
935. 

Nor  could  any  officer,  except  the  President 
of  the  United  States,  authorize  the  restoration 
of  intercourse  between  those  districts. 

McKee  v.  United  States,  8  Wall.  163,  19  I*. 
ed.  329;  Paul  v.  Va.  8  Wall.  186,  19  L.  ed.  365; 
"Ouachita  Cotton,**  supra. 

The  territory  to  which  the  plaintiff  was  ban- 
ished was  blockaded  by  sea  and  besieged  by 
land.  No  one  could  legally  «iter  into  t£it  ter- 
ritory or  depart  from  it,  without  a  license 
from  the  officers  of  the  government  of  the  Unit- 
ed States.  This  executory  process  was  issued 
some  six  months  after  the  departure  of  the 
plaintiff  from  the  parish  and  state.  The  court 
seems  to  have  existed  under  the  orders  of  the 
military  governor  of  the  city. 

Handlin  v.  Wickliffe,  12  Wall.  174,  20  L. 
ed.  365. 

His  code  consisted  of  the  laws  of  the  United 
States,  the  orders  of  the  military  commander 
and  such  statutes  of  Louisiana  as  were  not  in- 
consistent therewith.  The  plaintiff  was  not 
within  the  domain  of  the  commander  of  the 
court,  bulj.  had  been  transported  from  that  do- 
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mln  to  one  with  which  neither  the  commander 
nor  the  court  had  power  to  have  any  civil  or 
commercial  intercourse.  The  clearest  act  ot 
amity  and  of  intercourse  which  nations  per- 
form consista  in  the  free  admission  of  the  re- 
spective citizens  to  the  protection  of  their  ju- 
dicial tribunals.  The  direct  effect  of  war  is  to 
close  the  courts  against  the  members  of  a  hos- 
tile belligerent  nation.  The  adverse  judgments 
upon  his  petition  affirm  that  he  came  before 
the  court  by  the  appointment  of  the  curator  ad 
hoc  We  contend  tnis  was  nugatory.  What  was 
the  duly  of  this  curator?  He  was  to  corres- 
pond with  the  plaintiff,  inform  him  of  the  pen- 
d^cy  of  the  suit,  and  assist  in  the  defense  or 
^ve  place  to  him  that  he  might  defend  in  his 
own  person.  It  is  clear  that  this  curator  was 
not  M>le  to  perform  a  single  act  for  the  plain- 
tiff. He  could  not  correspond  or  communicate 
with,  nor  receive  money  from  his  principal  to 
pay  the  demand,  nor  advance  mone^  for  him 
with  sale^.  The  Codes  of  Louisiana  have 
made  these  provisions  to  secure  to  the  absentee 
the  means  of  defense  to  bring  home  to  the  de- 
fendant full  knowledge  of  the  litigation;  and 
their  purpose  and  spirit  are  perverted  hj  a  use 
of  those  Codes  in  the  manner  set  forth  in  this 
record.  Those  Codes  adopt,  in  all  their  breadth, 
the  doctrines  of  universal  jurisprudence,  which 
appear  so  fully  in  the  discussion  of  this  court 
as  to  the  necessity  of  notice. 

EoUingsicorih  v.  Barbour,  4  Pet.  466;  Ear- 
fia  V.  Hardeman,  14  How.  334 ;  McVeigh  v.  U. 
8.  11  Wall.  259,  20  L.  ed.  80;  R.  Co.  v.  Trimble, 
10  Wall.  367,  19  L.  ed,  948 ;  Code  Pr.  206. 

The  effect  of  war  is  to  close  the  courts  of  hos- 
tile nations  to  their  respective  subjects  or  citi- 
zens. Story,  Eq.  PL  §  63;  n.  6tii  ed.  32  Eng. 
L.  &  E.  465. 

The  curator  ad  hoc  was  under  a  disability  to 
perform  the  duties  of  a  curator  ad  hoc,  as  his 
first  du^  was  to  tell  his  principal  of  the  suit, 
and  invite  him  to  defend  it. 

Dean  v.  Nelson,  10  Wall.  158,  19  L.  ed.  926; 
Levy  V.  Stewart,  11  Wall.  244,  19  L.  ed.  86; 
8teu:art  v.  Kahn,  11  Wall.  493,  20  L.  ed.  176; 
Ware  ▼.  Hylton,  3  Dall.  199. 

The  case  before  the  court  is  that  of  a  person 
transported  to  a  hostile  territory  which  Was 
tmder  an  interdict  of  excommunication,  in  a 
state  of  siege  and  blockade  by  the  officers  of  the 
United  States.  In  that  territory  he  was  re- 
strained by  a  public  law  and  congressional 
statute  from  intercourse  with  any  person  in 
New  Orleans.  He  could  not  attend  the  court  on 
a  summons,  nor  confer  with  an  agent,  attorney 
or  curator.  Congress  had  placed  him  under 
this  disability  by  its  enactments,  and  had  en- 
grossed all  ocmtrol  over  the  relaUons  betweoi 
him  and  the  government's  tribunals  and  citi- 
zens of  the  United  States.  A  local  tribunal 
had  no  jurisdiction  over  him  or  his  controver- 
sies, and  could  not  bring  him  before  it. 

{Mr,  T.  J.  Durant,  atty.  of  record  for  de- 
fendant in  error,  did  not  appear) . 

Mr.  Justice  Swatho  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Louisiana. 

The  several  original  suits  were  consolidated 
in  Uiat  courts  and  have  come  here  (^s  s^  single 
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case.   The  facts  disclosed  in  the  record  so  far  as 
it  is  necessary  to  state  them,  are  as  follows: 

,ln  May,  1863,  the  plaintiff  in  error  was,  and 
had  been  for  'many  years,  a  resident  of  [♦438 
the  city  of  New  Orleans.  On  the  9th  of  that 
month —  being  "a  re^stered  enemy"  of  the 
United  States — a  military  order  was  issued 
that  he  should  "leave  that  parish  for  the  so- 
called  confederacy  before  tne  15th  instant." 
The  order  was  obeyed.  He  proceeded  to  Mobile, 
and  remained  there  until  the  capture  of  that 
place  by  the  national  forces  in  April,  1865.  He 
thereupon  returned  immediately  to  New  Or- 
leans and  was  not  further  molested  there  by  the 
military  authorities.  The  subjugation  of  the 
city  of  New  Orleans  by  the  forces  of  the  United 
States  became  complete  on  the  6th  of  May, 
1863.  It  remained  thenceforward  in  their  pos- 
session until  the  close  of  the  insurrection.  The 
absence  of  Lasere  from  New  Orleans,  like  his 
departure,  was  enforced  and  involxmtary.  He 
intended  to  return,  and  as  soon  as  permitted 
to  do  so,  did  return  and  resume  his  residence. 
In  the  fall  of  1863,  after  his  expulsion,  proceed- 
ings by  executory  process  were  instituted 
against  him  upon  two  mortgages  for  the  seizure 
and  sale  of  the  mortgaged  premises,  consisting 
of  a  house  and  lot  in  New  Orleans.  The  first 
order  bears  date  on  the  23d  of  November.  On 
the  27th  of  that  month  the  sheriff  returned  on 
the  notice  of  demand  of  payment,  that,  "after 
diligent  search  and  inquiry,"  he  "was  in- 
formed" that  Lasere  had  "left  the  city  and 
state  without  leaving  an  agent  to  represent 
him."  A  curator  ad  hoc  was  thereupon  ap- 
pointed, but  it  does  not  appear  that  ne  to<Mc 
any  action.  "After  the  l^al  delay  had  ex- 
pired" the  sheriff  proceeded  to  advertise  and 
sell  the  premises,  and  conveyed  them  to  the 
purchaser.  Lasere,  after  his  rettu*n  from  Mo- 
bile, instituted  the  original  cases  to  vacate 
those  proceedings.  They  termmated  in  the  ad- 
verse judgment  which  is  before  us  for  review. 

It  is  contrary  to  the  plainest. principles  of 
reason  and  justice  that  anyone  should  be  con- 
demned as  to  person  or  property  without  an  op- 
portunity to  be  heard.  The  McVeigh  v.  U.  8, 
11  Wall.  267,  20  L.  ed.  81.  Scant  time  was  al- 
lowed the  plaintiff  in  error  to  prepare  for  his 
removal  *within  the  confederate  lines.  [*439 
During  his  absence  he  had  no  legal  right  to  ap- 
point an  agent  or  to  transact  any  other  busi- 
ness in  New  Orleans.  Coppell  v.  Hall,  7  Wall. 
558,  19  L.  ed.  248.  This  legal  proposition  has 
been  so  often  and  so  fully  discussed  by  this 
court  that  it  is  needless  to  go  over  the  same 
ground  again. 

If  the  law  were  otherwise,  it  is  to  be  pre- 
sumed that  any  communication  between  Mobile 
and  New  Orleans  was  impracticable.  Lasere 
doubtless  knew  nothing  of  the  proceedings 
acainst  him;  and,  if  he  had  had  such  knowl- 
edge, he  was  powerless  to  do  anything  to  pro- 
tect his  rights. 

The  point  here  involved  was  decided  by  this 
court  in  Dean  v.  Nelson,  10  Wall.  172,  20  L.  ed. 
929.  It  was  there  said :  "The  defendaiits  in  the 
proceedings" — moaning  the  original  proceed- 
ings— "the  appellees  here,  were  within  the 
confederate  lines  at  the  time,  and  it  was  un- 
lawful for  them  to  cross  those  lines.  Two  of 
them  had  been  expelled  the  Union  lines  by  mili- 
tary authority,  and  were  not  permitted  to  r«- 
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tnra.  The  other,  Beojamin  Ma;,  had  never 
left  the  confederate  lines.  A  notice  directed  to 
them  and  published  in  a.  newspaper  was  a  mere 
idla  form.  Tli^  could  not  lawfully  Bee  or  obey 
''      As  to  them,  the  proceedings  were  wholly 


The  judgment  U  reversed,  and  the  oate  tcill 
fie  rtmandcd  io  the  court  tchcnee  it  came,  with 
directiont  to  proceed  in  oonformity  to  tftu  opin- 
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claded  Irom  the  general  Jurisdiction  of  the  court  ol 
clalro«  conterrea  by  the  acfa  of  CongrsHH  or  Feb- 
ruary 2i,  1BS5.  and  March  3.  1803:  and  wben 
iarlulctlon  over  such  cIbIoib  Is  conferred  br  spe- 
cial act,  the  authorltj  ot  that  court  to  bear  and 
determine  them,  aod  of  this  court  to  reylew  Ita 
action,  la  limited  and  controlled  by  tbe  proTlslobi 
ot  that  acL 

2.  An  act  of  Congreaa  passed  on  the  14tb  of  Feb- 
ruary,   1885,   "for   the   relief  of    " '-    '     ■' 

Ocha."  directed  the  coart  of  clala 

his  claim  aEilnat   the  governme 

losses  sustained  by  him  by  reasoi 

from  that  country  Id  1B4B,  and  ! 

the  court  was  of  opinion  that  th< 

one  aealnst  Meilco.  wheu  the  tr  i 

ntlfled  and  was  embraced  by  Iha  I 


"fix  and  detern 
rated  and  dele 
subject  OQly  to 


'  lu  a 


lalned  by 
boil  Id  be 


e  treaty.     Under  this  a 


treaty  at  1848  was" ratified'  a'nd  wVa'emilrl 
that  treaty,  and  "Bied  and  determined"  the  i 
of  tbe  loss  aod  damaie  snatalned  by  Atocl 
declared  that  It  would  be  sallaHed  by  the 


remalnlg  uoappll. 

the  treaty  ;  htl4,  thai 

claims  waa  final  under  the 
0  appeal  would  He  fro 


[No.  S.    Original.] 
Buimitted  Sov.  20, 1873.  Decided  Deo.  1, 1873. 

PETITION  and  motion  for  mandamun. 
The  caBe  is  Htated  by  the  court. 

Messrs.  Oeo,  H.  WllUam*,  Atty.  Gen.,  and 
Jobs  Goforth,  Aast.  Atty.  Qen.,  for  the  Unit- 
ed Statee; 

The  judgment  of  the  court  in  thii  cause  bos 
the  form  and  all  the  characteristics  of  a  judg- 
ment. The  reference  by  the  act  of  Cpngresa  wqb 
to  the  court  of  claims  and  not  to  the  ju ' 
thereof.  The  court  waa  to  adjudicate  am 
t^rmine,  and  the  defendant  was  to  pay  out  of 
aay  monev  in  the  Tteaaury  not  otherwise  ap- 
propriated, with  a  proviso  Biing  a  limit  to  the 
amount. 

The  court  aat  aa  a  oourt,  and  the  defendants 

tHeadnotes  by  Ui.  Juatlce  Fulm 


hrought  into  court  as  defendants,  and  to 
the  amount  of  their  judgment  were  interested 

the  proceedings.    The  judgment  against  the 

defendants  was  to  be  paid  by  the  defendants, 

of  their  o«Ti  treasury.    The  money,  if  not 

I  upon  thia  judgment,  will  remain  in   the 

treasui^  and  be   subject   to   other   appropria- 

The  court  was  not  sitting  aa  a  Mexican  com- 

ission  and  Mexico  has  no  interest  in  this 
judgment. 

If  the  defendants  were  cmly  trustees,  it  does 
not  aiTect  the  right  of  appeal.  Whether  the  auit 

s  affainst  defendants,  or  against  defendants 

their  fiduciary  capacity,  the  judgment  could 
only  be  for,  and  muat  be  satisGed  by,  the  pay- 
mentof  thesum  found  to  he  in  band,  as  trustee, 
and  that  is  the  judgment  in  terms  in  this  case. 

Ex  parte  Zetlner,  0  Wall.  244,  19  L.  ed.  665. 

The  right  of  appeal  from  the  decisitms  of  the 
Court  of  Claims  is  exercisable  in  all  coses,  ex- 
cept where  it  is  withheld. 

U.  B.  V.  Adams,  6  Wall.  103,  18  L.  ed.  782; 

.  S.  V.  Klein,  13  Wail.  146,  20  L.  ed.  525. 

In  this  case  it  is  not  only  not  withheld,  but  it 
expressly  provided  for  by  the  acta  of  Mar. 
.  1S63,  and  Juue  23,  1868.  See  V.  B.  v.  Fer- 
reira,  13  How.  40. 

If  the  reference  of  Atoeha'a  Case  to  the  court 
of  claims  was  to  be  a  submission  to  another  tri- 
bunal sitting  aa  a  Mexican  commission,  then  it 
was  without  notice  to  Mexico,  is  not  within  the 
provision  of  tlie  treaty,  and  is  illegal  and  void, 
"If  it  acts  at  all,  it  must  act  under  authority 
of  law,  and  must  ob^  the  law." 

It  can  only  be  a  reference  to  tlie  court  of 
claims  aa  a  court.    There  was  a  suit  and  par- 


States  defending;  an  appearance  for  each  proof 
regularly  made  and  heard.  It  is  a  apecial  ref- 
erence to  the  court  of  claims,  and  within  the 
act  of  Congress  of  June  25,  1868. 

Messrs.  Jobn  J.  Weed,  H.  M.  Oonrlne, 
W.   Penn.   Clnrke   and  Janin,   for   reepond- 

If  the  return  of  the  court  of  cloima  showa  a 
sufficient  answer  to  the  alternative  writ,  then  it 
results  that  this  court  will  not,  by  a  peremp-^ 
tory  writ,  compel  the  said  court  to  allow  the' 
appeal,  or  transmit  the  record  in  the  said  clause 
to  this  court,  in  order  that  it  may  be  examined 
here.  The  return  to  the  alternative  writ  ia  suf- 
ficient for  the  following  reasons: 

1.  Because  no  appeal  from  the  award  of  the 
said  court  was  authorized  or  provided  by  tbe 
act  of  Consress  under  which  tbe  court  of 
claims  was  directed  to  examine  the  said  claim, 
nor  is  any  appeal  from  the  said  award  author- 
ized by  any  other  act  of  Congress,  authorizing 
appeals  from  judgments  of  said  court.  U.  8.  v. 
Nourse,  6  Pet  493. 

2.  Because  the  court  of  claims,  in  flxing  and 
determining  the  amount  of  the  claim  which 
they  were  directed  by  the  said  act  ot  Congress 
to  examine,  acted  only  as  commissioners  under 
the  provisions  of  article  XV.,  of  the  treaty  be- 
tween the  United  Stat«s  and  Mexico,  and  not 
as  a  court  exercising  a  portion  of  the  jurisdic- 
tion conferred  upon  the  said  court  by  the  act 
providing  for  its  organization,  approved  Feb. 
24,  1855.  or  the  act  amendatory  thereof,  ap- 
proved Mar.  3,  1803, 
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3.  Because  the  said  act  oi  Congress,  under 
wfaidi  the  said  court  of  claims  acquired  juris- 
diction to  examine  the  said  claim,  provides 
that  *'the  loss  or  damage  so  sustained  being 
adjudicated  and  determined  by  the  said  cour^ 
the  same  shall  be  paid  to  the  said  Alexander  J. 
Atocha  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated/' 

4.  Because  the  adjudication  of  the  court  of 
claims  under  the  said  statute,  and  the  determi- 
nation of  the  amount  thereof,  was  not  the  rendi- 
tion of  a  judgment  against  the  United  States, 
hot  only  an  award  against  a  particular  fund 
created  for  a  special  purpose,  and  payable  only 
in  satisfaction  of  injuries  for  which  indenmity 
had  been  provided  by  treaty  stipulation, 

5.  Because  Congress,  in  the  act  directing  the 
court  of  claims  to  examine  this  claim,  declared 
upon  what  terms  or  upon  what  finding  or  ad- 
judication the  sum  should  be  paid,  and  that 
was  upcm  tiie  finding  or  adjudication  of  the 
court  of  claims. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

By  the  treaty  of  Guadalupe  Hidalgo,  made 
m  the  2d  of  February,  1848,  between  Uie  Unit- 
ed States  and  Mexico,  the  United  States  exon- 
erated Mexico  from  all  demands  of  their  citi- 
zens which  had  previously  arisen  and  had  not 
been  decided  aeainst  that  government,  and  en- 
gaged to  satisfy  them  to  an  amount  not  ex- 
celling $3,250,000.  They  also  stipulated  for 
the  establishment  of  a  board  of  commissioners 
to  ascertain  the  validity  and  amount  of  the 
daims  and  provided  that  its  award  should  be 
finaL 

9  Stat,  at  L.  933;  arts.  XIV.  and  XV.  of  the 
treaty. 

In  execution  of  this  stipulation  Congress,  on 
Hat  3d  of  March,  1849,  passed  an  act  creating 
a  board  of  commissioners  to  examine  the 
daims,  and  provided  for  the  payment  of  its 
awards  or  a  proportional  part  thereof  from,  the 
amount  designated  in  the  treaty.  The  act  re- 
quired the  board  to  terminate  its  business 
within  two  years  from  the  day  of  its  organiza- 
tion.   lUd,  393. 

441*]  "To  this  board,  Alexander  J.  Atocha, 
a  naturalized  citizen  of  the  United  States,  pre- 
sented a  claim  against  the  government  of  Mex- 
ico for  losses  sustained  by  reason  of  his  expul- 
sion from  that  country  in  1845.  In  the  prose- 
cution of  his  claim  evidence  was  taken  and  laid 
bef<Mre  the  board ;  but  whether  it  was  acted  up- 
on and  what  proceedings  were  subsequently 
taken,  we  are  not  informed  by  the  record-  For 
aught  that  appears,  the  claim  may  not  have 
been  prosecuted  to  a  final  determination;  it 
may  nave  fallen,  from  the  expiration  of  the 
board,  or  it  may  have  been  rejected  on  its  mer- 
its. It  is  immaterial  so  far  as  the  present  in- 
quiry is  concerned,  what  its  fate  was  before  the 
board.  If  rejected,  the  United  States  was  the 
only  party  to  insist  upon  the  finality  of  the  de- 
termination. Mexico  was  released  from  the 
daim,  and  it  did  not  concern  her  what  consid- 
eration the  United  States  might  choose  to  give 
to  it>  so  long  as  other  claimants  against  her 
were  not  in  consequence  denied  payment  of 
their  demands,  and  there  is  no  pretense  that 
audi  was  the  case.  On  the  contrary,  a  balance 
jemained  of  the  amount  designated  in  the  plea 
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after  the  satisfaction  of  the  award  made,  and 
on  the  14th  of  Februarv,  1865,  Congress  passed 
a  special  act  for  the  relief  of  Atocha,  and  by  it 
directed  the  court  of  claims  to  examine  into  his 
daim,  and  provided  that,  if  the  court  was  of 
opinion  that  the  claim  was  a  just  one  against 
Mexico  when  the  treaty  of  1848  was  ratified, 
and  was  embraced  by  that  treaty,  it  should  fix 
and  determine  its  amount,  and  declared  tliat 
the  loss  or  damage  sustained  by  him  thus  ad- 
judicated and  determined  should  be  paid  out 
of  any  money  in  the  Treasury  not  ciherwise 
appropriated,  subject  only  to  the  condition  that 
the  amount  did  not  exceed  the  unapplied  bal- 
ance of  the  sum  designated  in  the  treaty.  13 
Stat,  at  L.  596. 

The  claim  was  accordingly  brought  in  pur- 
suance of  the  act  before  the  court  of  claims  for 
examination  and  determination.  To  aid  in  its 
examination.  Congress  passed,  on  the  5th  of 
April,  1870,  an  amendatory  act  authorizing 
Atocha,  *in  the  prosecution  of  his  claim  [*442 
and  the  government  in  defending  against  it,  to 
use  such  portions  of  the  evidence  t&en  in  pur- 
suance of  the  rules  and  regulations  of  the  com- 
missions established  under  the  treaty,  as  con- 
sisted of  the  testimony  of  persons  since  de- 
ceased, and  declared  that  the  court  should  give 
to  this  evidence,  so  far  as  its  subject-matter 
was  competent,  such  weight  as  in  the  judgment 
of  the  court  under  all  the  circumstances  it 
ousht  to  have.     16  Stat,  at  L.  633. 

On  the  26th  of  May,  1873,  the  court  of 
claims  rendered  its  decision,  reciting  that,  hav- 
ing examined  into  the  claim  in  pursuance  of  the 
act  of  Congress,  it  was  of  opinion  that  the 
claim  was  a  just  one  against  Mexico  when  the 
treaty  of  1848  was  ratified,  and  was  embraced 
by  that  treaty,  and  fixed  and  determined  the 
amount  of  the  loss  and  damage  sustained  by 
Atocha  by  reason  of  his  expulsion  from  that 
country,  at  the  sum  of  $207,852.60,  and  de- 
clared that  this  sum  would  be  satisfied  and  dis- 
charged by  the  payment  by  the  United  States 
to  Eliza  J.  Atocha,  who  is  the  administratrix 
of  the  estate  of  the  original  claimant,  of  the 
balance  remaining  unapplied  of  the  sum  desig- 
nated in  the  treaty,  which  was  a  few  hundred 
dollars  less  than  the  amount  awarded. 

From  this  decision  the  Attorney  General  ap- 
plied for  an  appeal  on  behalf  the  United  States. 
The  application  was  denied,  the  court  of  claims 
being  of  opinion  that  no  appeal  was  by  law  al- 
low^ in  the  case.  On  motion  of  the  Attorney 
General  an  alternative  writ  of  mandamus  was 
directed  to  the  judges  of  that  court  to  allow  the 
appeal.  In  their  return  the  judges  referred  to 
the  special  act  under  which  the  court  of  claims 
heard  the  case,  and  placed  their  refusal  on  tlie 
ground,  substantially,  that  the  court  acted  not 
under  any  general  grant  of  jurisdiction,  but 
under  the  limited  authority  prescribed  by  that 
act;  that  it  was  the  intention  of  Congress  that 
the  court  should  proceed,  not  as  a  court  trying 
an  action  against  the  United  States  but  as  a 
commission  similar  to  that  provided  by  the 
treaty;  that  no  claim  agamst  'the  [♦443 
United  States  was  submitted  to  its  adjudica- 
tion; that  in  the  absence  of  any  provision  in 
the  special  act  for  an  appeal,  none  would  lie 
unless  some  other  provision  of  law  authorized 
it,  and  that  the  provision  contained  in  the  gen- 
eral acts  of  March  3,  18G3,  and  of  Jime  25, 
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1868,  in  relation  to  appeals  from  judgm^its  of 
the  court  of  claims  did  not  apply  as  the  first 
act  only  gave  an  appeal  from  judgments  on 
claims  against  the  United  States,  and  the  sec- 
ond act  from  judgments  adverse  to  the  United 
States. 

Upon  this  return,  as  upon  a  demurrer  to  its 
sufiiciency,  the  Attorney  General  asked  for  a 
peremptory  mandamus. 

The  question  for  determination  is,  whether, 
under  the  acts  of  Congress  investing  the  court 
of  claims  with  general  jurisdiction  to  hear  and 
determine  claims,  an  appeal  lies  from  its  deci- 
sion in  this  case.  If  an  appeal  is  authorized  it 
must  be  by  the  provisions  of  the  act  of  March 
3,  1863,  amendmg  the  act  establishing  the 
court  of  claims^  or  of  the  act  of  June  25th, 
1868,  providing  for  appeals  from  its  judgments. 

The  original  act  of  February  24th,  1855,  es- 
tablishing the  court,  gave  it  jurisdiction  to  hear 
and  determine  all  claims  founded  upon  any 
law  of  Congress,  or  upon  any  regulation  of  an 
executive  department,  or  upon  any  contract, 
express  or  implied,  with  the  government  of  the 
United  States,  which  might  be  suggested  to  it 
by  petition,  and  all  claims  which  might  be  re- 
ferred to  the  court  by  either  house  of  Con- 
gress ;  but  it  did  not  authorize  any  appeal  from 
the  decisions  of  the  court.  It  required  the 
court  to  report  to  Congress  the  cases  upon 
which  it  had  finally  acted,  and  the  material 
facts  established  by  the  evidence  in  each,  with 
its  opinion  and  the  reasons  upon  which  the 
444*  J  opinion  was  founded.  It  was  not  "un- 
til the  passage  of  the  act  of  March  3d,  1863, 
that  an  appeal  from  its  decisions  was  allowed. 
That  act  materially  amended  the  original  act, 
added  two  more  judges,  gave  the  court  juris- 
diction over  set-offs  and  counterclaims,  and 
authorized  an  appeal  to  the  Supreme  Court  in 
all  cases  where  the  amount  in  controversy  ex- 
ceeded $3,000,  and  without  reference  to  the 
amount,  where  the  case  involved  a  constitution- 
al question,  or  the  judgment  or  decree  affected 
a  class  of  cases,  or  furnished  a  precedent  for 
the  future  action  of  an  executive  department. 
But  the  act  at  the  same  time  declared  that  the 
jurisdiction  of  the  court  should  not  extend  to 
or  include  any  claim  against  the  government, 
not  pending  in  the  court  on  the  1st  of  Decem- 
ber, 1862,  growing  out  of  or  dependent  on  any 
treaty  stipulation  entered  into  with  foreign 
nations  or  the  Indian  tribes.  All  the  ctises  of 
which  the  court  could  subsequently  take  cogni- 
zance, by  either  the  original  or  amendatory  act, 
were  cases  arising  out  of  contracts  or  transac- 
tions between  the  government  or  its  officers  and 
claimants ;  and  in  their  decision  the  court  was 
to  be  governed  by  those  established  rules  of  evi- 
dence which  determine  controversies  between 
litigants  in  the  ordinary  tribunals  of  the  coim- 
try.  Those  acts  have  since  then  applied  only 
to  claims  made  directly  against  the  United 
States,  and  for  the  payment  of  which  they  were 
primarily  liable,  if  liable  at  all,  and  not  to 
claims  against  other  governments,  the  payment 
of  which  the  United  States  had  assumed  or 
might  assume  by  treaty. 

The  act  of  June  25th,  1868,  whilst  allowing 
appeals  on  behalf  of  the  United  States  from  all 
final  judgments  of  the  court  of  claims  adverse 
to  the  United  States,  did  not  change  the  char- 
acter of  the  claims  of  which  that  court  could 
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previously  take  cognizance.  Claims  under 
treaty  stipulations  are  not  brought  within  it, 
and  when  jurisdiction  over  such  claims  is  con- 
ferred by  special  act,  the  authority  of  that 
court  to  hear  and  determine  them,  and  of  this 
court  to  review  its  action,  is  limited  and  con- 
trolled by  the  provisions  of  that  act. 

In  the  case  of  Meade  v.  U.  8.  1  Ct.  of  Claims, 
224,  the  special  act  of  *  Congress  was  [♦445 
passed,  to  remove  the  restriction  of  the  9th  sec- 
tion of  the  act  of  1863,  and  his  claim  was  re- 
ferred to  the  court  of  claims  "for  adjudication 
thereof,  pursuant  to  authority  conferred  upon 
said  court  by  any  existing  law  to  examine  and 
decide  claims  against  the  United  States,  re- 
ferred to  it  by  Congress."  His  claim  was  thus 
placed  under  the  jurisdiction  of  the  court 
I  'ally  as  though  the  9th  section  were  not  in 
existence. 

In  the  present  case,  no  such  general  refer- 
ence was  made  of  the  claim  of  Atocha,  nor  was 
any  such  extended  authority  over  it  conferred. 
The  court  was  directed  to  make  a  specific  ex- 
amination into  the  justice  of  the  claim  against 
Mexico,  and  whether  it  was  embraced  within 
the  treaty;  and  if  the  court  was  of  opinion  that 
the  claim  was  a  just  one,  and  was  embraced 
within  the  treaty,  it  was  required  to  "fix  and 
determine"  its  amoimt,  ana  when  so  deter- 
mined, the  act  declares  that  the  amount  shall 
be  paid.  The  matter  was  referred  to  the  court 
to  ascertain  a  particular  fact  to  guide  the  gov- 
ernment in  the  execution  of  its  treaty  stipula- 
tions. The  court  has  acted  upon  the  matter, 
and  as  no  mode  is  provided  for  a  review  of  its 
action,  it  must  be  taken  and  regarded  as  final. 

Our  judgment  is,  that  the  return  of  the 
judges  of  the  Court  of  Claims  to  the  alternative 
writ  is  sufficient,  and  a  peremptory  mandamus 
is  denied. 


THE     MANHATTAN     LIFE     INSURANCE 
COMPANY,  Plff,  in  Err,, 

DOLORES  FRANCISCO, 

(See  S.  C.  17  Wall.  672-680.) 

Proofs  of  loss  on  life  insurance  policy — reasomr 

able  rulc—qu^tion  for  jury, 

1.  Preliminary  proof  of  death  and  of  the  Jostlce 
of  the  claim  of  the  assured,  made  on  blanks  fur- 
nished by  the  Insurer,  and  filled  up  In  the  presence 
of  Its  agent,  and  received  by  It  without  oblectlon, 
furnished  evideuce  of.  the  Justice  of  the  claim  suf- 
ficient to  go  to  the  jury. 

2.  It  was  a  question  for  the  jury  whether  the 
insured  had  any  disease  which  would  avoid  the 
Dolicy. 

3.  A  rule  of  the  court,  that  any  instruction 
asked  for  must  be  presented  to  the  court  in  writ- 
ing, before  any  argument  is  made  to  the  jury,  la 
reasonable,  and  a  party  cannot  disregard  ft. 

[No.  108.] 
Argued  Nov,  19,  187S.    Decided  Dec.  1,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
Dolores  Francisco,  the  plaintiff  below,  sued 
in  the  court  below,  upon  a  contract  of  insur- 
ance upon  the  life  of  her  husband.     No  policy 
was  issued,  for  the  assured  died  twenty-four 
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BreltUng,  l^  U  ed.  y.  3-  OOQ.  o^  ^   « 


1873. 


Manhattan  Life  Ins.  Co.  y.  Feancisoo. 


072-680 


days  after  the  application,  and  before  the  pol- 
icy could  be  made  out  and  delivered. 

Upon  the  trial  of  the  cause,  the  plaintiff  of- 
fered evidence  to  prove  the  contract,  and  the 
death  of  Mr.  Francisco,  and  also  that  plaintiff 
had  filled  up  and  handed  to  the  agent  of  the  de- 
fendant blsuik  forms  used  in  making  proof  of 
death,  but  offered  no  evidence  as  to  the  con- 
tents of  those  papers.  The  plaintiff  rested,  and 
the  def^idant  moved  the  court  to  instruct  the 
jniy  that  on  the  evidence  given  the  plaintiff 
could  not  recover,  which  instruction  the  court 
refused  to  give,  and  the  defendant  excepted. 

The  defendant  then  gave  in  evidence  the  pa- 
pers which  the  plaintiff  had  handed  to  the  de- 
fendant's agent,  above  referred  to.  They  con- 
tained statements  by  the  physician  who  nsid  at- 
tended ihe  deceased  in  his  last  illness,  and  also 
of  an  acquaintance.  The  physician,  Franklin, 
stated  that  he  had  prescribed  for  the  deceased 
occasionally  since  1856,  and  had  been  his  phy- 
sician principally  for  the  last  three  or  four 
years;  his  disease  had  been  indigestion,  torpid 
liver  and  colic,  and  he  died  of  "acute  hepatitis" 
The  acquaintance,  Mardis,  knew  "of  his  being 
sick  for  short  periods  of  a  day  or  two,  for 
about  eighteen  months  previous  to  his  dearth, 
of  cramps  in  the  stomach." 

The  defendant  also  gave  in  evidence  the  ap- 
plication for  a  policy  and  the  representations 
therein  made,  referred  to  in  the  bill  of  excep- 
tions. The  answers  to  the  usual  questions  were 
given  by  Mr.  Francisco.  He  was  asked  whether 
he  had  ever  had  liv^r  complaint;  whether  any 
disease  was  suspected;  whether  he  had  at  any 
time  disease  of  the  stomach  or  bowels ;  whether 
during  the  last  seven  years  he  had  any  sickness 
or  disease,  and  if  so,  what  were  the  particulars, 
and  what  physician  had  att^ided  him,  to  all  of 
vhicfa  he  answered  in  the  negative. 

The  defendant  then  rested.  The  plaintiff 
then  produced  nine  witnesses,  who  testified 
that  tney  had  Imown  Francisco  for  longer  or 
shorter  periods,  and  that  they  had  never 
known  him  to  be  at  all  unwell,  or  very  slightly 
Eo,  and  generally  considered  him  a  healthy 
man.  Four  of  these  were  asked  whether  they 
could  say  that  Dr.  Franklin's  statements  were 
not  correct,  and  answered  that  they  could  Qot 
say  so;  the  other  five  were  not  questioned  on 
the  point. 

The  plaintiff  rested,  and  the  evidence  was 
dosed.  The  defendant  then  prayed  the  court 
to  instruct  the  jury  that  the  evidence  was  not 
sufficient  to  entitle  the  plaintiff  to  a  verdict. 
The  court  refused  to  grant  the  instruction,  and 
the  defendant  excepted. 

Hie  evidence  having  been  summed  up  by  the 
ooonsel,  the  counsel  for  the  defendant  offered 
to  the  court  certain  instructions  which  he  de- 
fdred  the  court  to  give  to  the  jury ;  but  the 
judge  refused,  saying  that  it  was  too  late  to 
ask  instructions  to  the  jury  after  argument, 
to  which  defaidant  excepted. 

The  court  instructed  the  jury  that  it  was  for 
them  to  determine  whether  the  deceased  had 
had  any  disease  or  sickness  within  ihe  meaning 
of  the  term  &s  used  in  the  questions  answered 
by  him ;  that  he  might  have  had  a  cold  or  head- 
ache so  slight  as  not  to  constitute  sickness  or 
disease  within  the  meaning  of  the  question ;  to 
whi<^part  of  the  charge  Sie  defendant  except- 
ed. The  court  proceeded  Uf  say  that  the  ail* 
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ment  might  be  so  serious  as  to  constitute  dis- 
ease. 

The  court  instructed  the  jury  that  it  was  for 
them  to  determine  whether  the  party  had  been 
afflicted  with  any  sickness  or  disease  within  the 
proper  meaning  of  those  terms,  as  used  in  the 
application;  to  which  part  of  the  charge  the 
defendant  excepted,  verdict  and  judgment 
were  for  the  plaintiff,  and  the  defendant  sued 
out  this  writ  of  error. 

Messrs,  J.  M.  Carlisle,  J,  D.  MoPher- 
son  and  John  T,  Doyle,  for  plaintiff  in  error . 

While  formal  defects  in  preliminary  proofs 
are  waived  by  being  passed  over  without  sea- 
sonable objection,  no  principle  of  fairness  or 
good  faith  requires  an  insurance  company  to 
point  out  to  tne  insured  a  fatal  admission  in 
his  preliminary  proofs,  and  suggest  to  Mm  a 
mode  of  explaining  it  away.  The  following 
cases  seem  conclusive  on  the  point  here  taken. 

Campbell  v.  Charier  Oak,  10  Allen,  213;  Irv- 
ing  V.  Ins,  Co,  1  Bosw.  507;  Kimball  v.  Ins, 
Co.  8  Bosw.  495;  Ins,  Co,  v.  Herckenrath,  3 
Rob.  (N.  Y.)  325. 

It  is  submitted,  therefore,  that  the  defendant 
was  entitled  to  a  verdict  on  the  ground  that 
the  plaintiff  failed  to  show  service  on  the  com- 
pany ninety  days  before  suit,  of  any  proof  of 
the  just  claim  of  the  assured  under  the  policy, 
and  that  the  defendant's  exception  on  that 
point  was  well  taken. 

The  charge  of  the  court  was  erroneous  in  the 
particulars  excepted  to. 

There  was  no  evidence  before  the  jury  t»id- 
ing  in  any  manner  to  show  that  the  disease 
specified  by  Dr.  Franklin,  or  the  sickness  testi- 
fied to  by  Mardis,  was  not  in  fact  sidmess  or* 
disease. 

When  a  medical  witness  says  he  has  attend- 
ed a  patient  for  years,  for  a  disease  which  he 
characterizes  as  indigestion,  torpid  liver  and 
colic,  and  another  witness  speaks  of  the  pa- 
tient as  having  been  subject  for  eighteen 
months  or  two  years  prior  to  his  decease  to  at- 
tacks of  cramps  in  the  stomach,  lasting  a  day 
or  two,  and  these  witnesses  are  entirely  uncon- 
tradicted, it  is  error  to  intimate  to  the  jury 
that  they  are  at  liberty  to  find,  from  the  evi- 
dence, Uiat  there  was  no  sickness  or  disease  in 
the  case. 

Parks  v.  Ross^  11  How.  371;  3  Grab.  New 
Tr.  824. 

The  evidence  on  the  point  was  all  in  one  di- 
rection ;  but  under  the  intimation  of  the  court, 
the  jury  disr^arded  it,  and  assumed  that  cer- 
tain specific  attacks  of  indigestion,  colic,  tor- 
pid liver  and  cramps  of  the  stomach,  running 
through  a  series  of  years,  were  of  so  trivial  a 
character  as  not  to  amount  to  sickness  or  dis- 
ease. 

The  court  erred  in  refusing  to  entertain  the 
request  of  defendant's  counsel  to  be  permitted 
\jo  submit  certain  instructions  to  the  court,  for 
the  consideration  of  the  jury.  The  right  of 
counsel  to  submit  such  instructions  at  any 
time  before  the  jury  leave  the  box  is  a  part  of 
the  common  law  of  the  land,  and  cannot  be 
taken  away  by  a  rule  of  court. 

See,  People  v.  Williams,  32  Cal.  286. 

Mr,  O.  TV.  Kendall,  for  defendant  in  er- 
ror. 
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Mr.  Justice  Strone  delivered  the  opinion  of 
the  court: 

The  evidence  that  preliminary  proof  of  the 
death  of  Albeit  N.  Francisco  and  of  the  justice 
of  the  claim  of  the  assured  were  given  to  the 
defendants  ninety  days  before  the  suit  was 
brought  was  quite  sufficient  to  go  to  the  jury. 
The  proofs  were  in  forms,  blanks  for  which  had 
been  furnished  by  the  insurers,  and  the  forms 
were  filled  up  in  the  presence  of  their  agent. 
He  received  them  without  objection,  and  it 
does  not  appear  that  at  any  time  before  the 
trial  of  the  case  it  was  ever  suggested  to  the 
assured  that  the  proofs  were  insulBcient,  either 
in  form  or  in  substance.  Clearly,  therefore, 
it  was  not  for  the  court  to  instruct  the  jury 
that  the  plaintiff  was  not  entitled  to  a  verdict. 
It  seems  to  have  been  the  idea  of  the  defend- 
ants that  the  statements  of  the  witnesses  by 
whom  the  preliminary  proofs  were  made  did 
not  establish  the  justice  of  the  plaintiff's 
claim.  But  whether  they  did  or  not  was  a 
question  which  the  court  had  no  right  to  deter- 
mine as  a  conclusion  of  law.  They  furnished, 
679*  J  at  'least,  some  evidence  that  the  claim 
was  just,  and  this  they  would  have  furnished 
had  they  contained  nothing  more  than  aver- 
ments that  the  defendants  had  agreed  to  in- 
sure, and  that  the  person  whose  life  was  in- 
sured had  died.  The  first  assignment  of  error 
is,  therefore,  not  sustained. 

The  second  is  equally  without  merit.  After 
the  case  had  been  summed  up,  and  when  the 
court  was  about  to  charge  the  jury,  the  defend- 
ants offered  to  submit  prayers  for  instructions, 
but  the  court  refused  to  receive  them,  assign- 
ing as  a  reason  that  the  offer  was  too  late. 
This  is  alleged  to  have  been  an  error.  What 
the  prayers  were,  whether  the  instructions 
asked  were  pertinent  to  the  case  or  not,  or 
whether  they  could  rightfully  have  been  given 
bad  they  been  received,  we  are  not  informed. 
Tliey  were  not  incorporated  in  the  bill  of  excep- 
tions, and  they  do  not  appear  in  the  record. 
But,  assuming  that  they  were  such  as  the 
court  ou^ht  to  have  given  had  they  been  pre- 
sented in  time,  there  was  no  error  in 
refusing  to  receive  them  after  the  case 
had  been  argued  to  the  jury.  The  rule 
of  the  court  then  existing  was  as  fol- 
lows: "In  causes,  civil  or  criminal,  tried 
by  a  jury,  any  special  charge  or  instruction 
asked  for  by  either  party  must  be  presented  to 
the  court,  in  writing,  directly  after  the  close  of 
the  evidence  and  before  any  argument  is  made 
to  the  jury,  or  they  will  not  be  considered." 
This  is  a  reasonable  rule,  intended  to  guard  as 
well  the  court  as  the  opposite  party  against 
sudden  surprise.  It  does  not  deprive  either 
party  of  a  right  to  the  opinion  of  the  court 
upon  any  material  propositions  which  he  may 
desire'  to  have  presented  to  the  jury.  It  mere- 
ly regulates  the  exercise  of  that  right.  The 
rule  exists  in  very  many  courts  and  it  has  been 
found  necessary  in  the  administration  of  jus- 
tice. No  doubt  a  court  may,  notwithstanding 
the  rule,  in  its  discretion,  receive  prayers  for 
instructions  even  after  the  general  charge  has 
been  given  to  the  jury,  but  neither  party  can 
claim  as  a  right  a  disregard  of  the  ordinary 
rules  of  practice  in  the  court.  There  is  noth- 
ing inconsistent  with  this  to  be  found  in  the 
case  cited.  People  v.  Williams,  32  Cal.  280. 
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On  the  contrary,  whether  a  court  shall  en- 
*  force  such  a  rule,  or  depart  from  it,  is  ['OSO 
treated  in  that  case  as  a  matter  resting  in  the 
discretion  of  the  court.  That  it  is  competent 
for  court-s  to  adopt  such  a  rule  has  often  been 
.decided,  and  once,  at  least,  if  not  oftener,  in 
California.     People  v.  Sears,  18  Cal.  636. 

The  remaining  errors  have  been  assigned  to 
the  charge  of  the  court.  The  principal  defense 
set  up  at  the  trial  was,  that  in  the  application 
for  insurance  false  answers  had  been  given  to 
the  questions  propounded  by  the  defendants. 
Those  questions  were,  in  substance,  whether 
the  person  whose  life  was  proposed  for  insur- 
aiice  had  had  certain  diseases,  or,  during  the 
next  preceding  seven  years,  any  disease,  and 
the  answers  given  w^ere  that  he  had  not.  It 
was  in  reference  to  this  that  the  court  instruct- 
ed the  jury  it  was  for  them  to  determine  from 
the  evidence  whether  the  person  whose  life  was 
insured  had,  during  the  time  mentioned  in  the 
questions  propounded  on  making  the  applica- 
tion, any  affliction  that  could  properly  be 
called  a  sickness  or  disease,  within  the  mean- 
ing of  the  term  as  used,  and  said,  "for  exam- 
ple, a  man  might  have  a  slight  cold  in  the  head, 
or  a  slight  headache,  that  in  no  way  seriously 
affected  his  health  or  interfered  with  his  usual 
avocations,  and  might  be  forgotten  in  a  week 
or  a  month,  which  might  be  of  so  trifling  a 
character  as  not  to  constitute  a  sickness  or  a 
disease  within  the  meaning  of  the  term  as  used, 
and  which  the  party  would  not  be  required  to 
mention  in  answering  the  questions.  But 
again;  he  might  have  a  cold  or  a  headache  of 
so  serious  a  character  as  to  be  a  sickness  or  dis- 
ease within  the  meaning  of  those  terms  as  used 
which  it  would  be  his  duty  to  mention,  and  a 
failure  to  mention  which  would  make  his  an- 
swer false." 

There  is  no  just  ground  of  complaint  in  this 
instruction,  either  considered  abstractly  or  in 
its  application  to  the  evidence  in  the  case.  It 
was,  in  effect,  saying  that  substantial  truth  in 
the  answer  was  what  was  required.  If,  there- 
fore, the  defendants  have  been  injured  it  waa 
by  the  verdict  of  the  jury  rather  than  by  any 
error  of  the  court 

The  judgment  is  affirmed, 

JA^IES  ADAMS,  Appi^, 

V. 

ALPHEUS  W.  BURKS. 
(See  S.  C.  17  Wall.  453-460.) 

Purchaser  of  patented  article,  extent  of  rights 

of, 

tl.  Where  a  patentee  has  assigned  his  right  to 
manufacture,  sell  and  use  within  a  limited  district 
ap  Instrument  roachioe  or  other  manufactured 
product,  a  purchaser  of  such  Instrument  or  ma- 
chine, when  rightfully  bought  within  the  pre- 
scribed limits,  acquires  by  such  purchase  the  rf^ht 
to  use  It  anywhere  without  reference  to  other  as- 
signments of  territorial  rights  by  the  same  patentee. 

2.  The  right  to  the  use  of  such  machine  or  in- 
struments stands  on  a  dlfTerent  ground  from  the 
right  to  make  and  sell  them,  and  Inheres  in  the  na- 
ture of  a  contract  of  purchase  which  carries  no 
Implied  limitation  of  the  right  of  use  within  a 
given  locality. 

[No.  85.] 

Submitted  Nov,  6,  187S,    Decided  Deo,  8,  187S. 
tHeadnotes  by  Mr.  Justice  Millib. 

Note. — Power  of  patentee  to  control  hit  inven- 
tion: implied  rights  of  purchasers — see  note,  23 
C.  C  A,  280. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachu- 
setts. 

The  case  is  stated  by  the  court. 
Messrs.  Edward  H,  Pierce  and  Charles  B. 
Goadrieb,  for  appellant : 

The  second  error  claimed  in  the  decree,  em- 
braces a  question  of  vast  importance  to  patent- 
ees and  their  assignees.  Does  the  purchase  of 
a  patented  article,  manufactured  and  sold 
without  restriction  or  condition  within  his  ter- 
ritory, by  the  territorial  assignee  of  a  patent 
right,  convey  to  the  purchaser  the  right  to  use 
or  sell  the  article  in  anotJier  territory,  for 
which  another  person  has  an  exclusive  assign- 
ment of  the  same  patent?  This  question,  of  so 
mach  importance  and  so  likely  to  arise,  has 
never  been  presented  to  the  Supreme  Court  and 
authoritatively  determined. 

Remarks  of  Sawyer,  in  McKay  v.  Worcester, 
Offidal  Gazette  of  Patent  Office,  Apr.  22,  1873, 
p.  442. 

Certain  authorities  are  cited  by  the  learned 
judge  before  whom  this  cause  was  tried  in  the 
dreuit  court,  in  support  of  th^  opinion  ^iven 
by  him,  that  such  a  purchaser  has  the  right  to 
use  or  sell  the  patented  article  in  the  territory 
of  another  assignee. 

Adan^  v.  Burks,  4  Fish.  Pat.  Cas.  393. 

The  cases,  in  the  order  in  which  they  were 
decided  in  the  Supreme  Court,  are  as  follows: 

Wiison  V.  Rousseau,  4  How.  646 ;  Bloom6r  v. 
McQuewan,  14  How.  539;  Chaffee  v.  Boston 
Belting  Co.  22  How.  217,  16  L.  ed.  240;  Bloom- 
try.  Millinger,  1  Wall.  350,  17  L.  ed.  584; 
Goodyear  v.  Rubber  Co.  1  Cliff.  348;  Aiken  v. 
Manchester  Print  Works,  2  Cliflf.  436. 

I  am  aware  that  this  court  holds  itself  en- 
tirely uncommitted  by  circuit  court  decisions. 
They  are  merely  cases  at  nisi  prius,  and  the 
matters  there  determined  are  as  open  to  discus- 
don  as  ever.  I  have  referred  to  the  cases  now, 
because  they  are  used  to  sustain  the  position 
taken  by  the  learned  judge  who  tried  this  cause 
in  the  circuit  court.  None  of  the  authorities 
refnre^  to  by  him  sustain  the  opinicm  in  Ad- 
apts V.  Burks,  supra.  The  points  decided  in 
thwe  cases  are  not  similar  to  the  point  now  be- 
fore the  court.  Tlie  dicta  in  these  cases,  taken 
in  ocmne(Vi(Hi  with  the  cases  in  which  they  are 
given,  do  not  support  the  position  taken  by  the 
appellee. 

There  being,  then,  no  authyitles  to  guide  in 
the  decision  of  this  cause,  it  Becomes  necessary 
to  argue  it  upon  the  elementary  and  general 
principles  of  tne  patent  law. 

The  monopoly  granted  to  the  patentee  is 
for  one  entire  thing ;  it  is  the  exclusive  right  of 
making,  using  and  vending  to  others  to  be  used, 
the  improvement  he  has  invented,  and  for 
which  the  patent  is  granted.  The  monopoly 
did  not  exist  at  common  law,  and  the  rights, 
therefore,  which  may  be  exercised  under  it, 
cannot  be  regulated  by  the  rules  of  common 
law. 

Oayler  ▼.  Wilder,  10  How.  494. 

The  patent  to  Merrill  and  Homer  was  issued 
in  1863.  Rights  under  it  must  be  interpreted 
according  to  the  patent  law  in  force  at  that 
time. 

The  appellant  claims  title  through  an  assign- 
ment from  the  patentees.  Every  patent  is  as- 
signable in  law,  either  as  to  the  whole  interest, 
17  Waix. 


or  any  undivided  part  thereof,  by  any  instru- 
ment in  writing. 

Act  1836,  ch.  357,  §  11,  p.  121,  5  Stat,  at  L. 
Little  &  Brow  ed. 

This  section  provides  for  three  kinds  of  as- 
signments : 

1.  The  whole  interest. 

2.  An  undivided  part. 

3.  An  exclusive  right  in  any  district. 
Grier,  J.,  in  Blanchard  v.  Eldridge,  1  Wall. 

Jr.  339. 

The  term  "exclusive"  in  the  above  section 
comprehends,  not  only  an  exclusive  right  to 
the  whole  patent,  but  an  exclusive  right  to  the 
patent  in  a  particular  section  of  country. 

\Vashbumc  v.  Qould,  3  Story,  131. 

Unless  the  assignment  to  Adams  conveys  to 
him  the  entire  and  unqualified  monopoly  which 
the  patentees  held  in  the  towns  of  Natick  and 
SheAorn,  excluding  the  patentees  themselves 
as  well  as  others,  Adams  would  have  no  right 
to  sue  in  his  own  name. 

Oayler  v.  Wilder,  10  How.  494. 

No  question  is  raised  by  the  pleadings  as  to 
Adams'  right  to  sue  in  his  own  name.  That  is 
admitted  by  the  plea.  We  start,  then,  with  the 
conceded  fact  that  the  assignment  to  Adams 
was  the  "entire  and  unqualified  monopoly" 
which  the  patentees  held  in  the  towns  of  Natick 
and  Sherbom,  "excluding  the  patentees  as  well 
as  others." 

It  will  not  be  pretended  that  Lockhart  and 
Seelye,  the  assignees  of  another  territory,  had 
the  right  imder  their  assignment  to  make,  use, 
or  sell  to  others  to  use,  the  patented  coffins  in 
Natick.  And  vet  it  is  claimed  that  they  can, 
by  virtue  of  their  assignment,  convey  such  a 
right  to  another.  Nemo  plus  juris  ad  aMum 
transferre  potest  quam  ipse  hdbet,  was  a  max- 
im of  the  civil  law.  This  maxim  has  been 
adopted  in  the  common  law,  and  constitutes  a 
leading  principle  of  the  transfer  of  property, 
both  real  and  personal.  It  is  called  by  Thomp- 
son, J.,  "a  plain  dictate  of  common  sense." 

Ventress  v.  Smith,  10  Pet.  174,  176. 

If  Biurks  has  the  right  to  sell  the  patented 
coffins  in  Natick,  from  whom  did  he  derive  that 
right?  He  claims,  by  a  peculiar  operation  of 
the  patent  law,  an  operation  which  devests  the 
thing  patented  of  the  protection  of  the  law.  I 
submit  that  before  a  patented  article  can  be 
said  to  have  been  stripped  of  the  protection 
with  which  the  law  clothes  it,  it  must  clearly 
appear  that  the  patentee  has  done  some  act  to 
take  away  that  protection.  What  did  Merrill 
&  Horner,  the  patentees,  do?  They  gave  an 
exclusive  assignment  to  Lockhart  &  Seelye,  of 
the  right  to  make,  use,  and  sell  to  others  to 
use,  the  patented  coffins  in  Boston,  but  in  no 
other  place.  They  gave  an  assignment  as  ex- 
clusive to  Adams,  to  make,  use,  and  sell  to  oth- 
ers to  use,  the  j>atented  coffins  in  Natick.  Cer- 
tainly the  patentee  did  not  intend  to  give  the 
purchasers  from  Lockhart  and  Seelye  the  right 
to  sell  the  patented  coffins  in  the  territory  they 
reserved  to  themselves.  Nor  can  I  find  in  the 
assignment  any  such  right. 

The  construction  of  patents  should  be  in 
favor  of  the  patentee.  Formerly,  the  construc- 
tion of  patents  in  England  was  strict  against 
the  patentee.  Judges  were  not  "favorers  of 
patents."  A  more  liberal  policy  has  been 
adopted.    "When  we  consider,"  says  Mr.  Jus- 
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tioe  McLean,  "the  inestimable  advantages 
which  result  to  the  world  from  the  labor,  in- 
genuity and  expense  of  inventors,  so  far  from 
classing  them  with  monopolizers,  they  should 
be  regarded  as  public  benefactors.  And  in  or- 
der to  secure  to  them  the  remuneration  which 
the  law  provides,  a  liberal  construction  should 
be  given  to  it." 

Brooks  v.  Jenkins,  3  McLean,  437 ;  Parker  ▼. 
Haworth,  4  McLean,  372;  Parker  v.  Stiles,  5 
McLean,  54;  Wilson  v.  Rousseau,  4  Ho;7.  708; 
Goodyear  v.  The  Railroad,  2  Wall.  Jr.  363. 

Probably  the  reason  why  this  question,  of 
so  much  importance,  has  never  before  been 
presented  to  the  Supreme  Court,  is  that  the 
business  community  throughout  the  country 
has  generally  supposed  that  the  sale  of  a  pat- 
ented article  in  the  territory  of  an  exclusive 
assignee  was  illegal,  imder  the  circumstances 
shown  in  this  case ;  and  those  selling  in  the  ter- 
ritory imder  similar  circumstances  have,  when 
notified  by  the  assignee,  ceased  selling.  Thou- 
sands of  patents  have  been  divided  into  territo- 
rial rights,  as  this  patent  is.  If  the  opinion  of 
the  circuit  court  is  sustained,  great  and  irre- 
parable injury  will  follow.  Assignees  who 
iiave  paid  patentees  large  sums  for  territorial 
rights,  who  have  incurred  vast  expense  in  ma- 
chinery and  means  for  manufacturing  under 
the  patent  and  in  introducing  the  thing  pat- 
ented into  the  market  of  the  territory,  under 
the  belief  that  the  assignment  gave  them  the 
right  "to  exclude  the  patentees,  as  well  as  oth- 
ers/' from  selling  the  pat^ited  article  in  the 
markets  in  said  territory,  will  discover  that 
their  right  is  of  little  value.  Patentees  who 
have  reserved  part  of  the  territory  to  them- 
selves, for  the  purpose  of  exclusively  manufac- 
turing, usiug  and  selling  to  others  to  use,  the 
thing  patented  in  \he  reserved  territory,  will 
awake  to  a  like  discovery.  The  owner  of  a  ter- 
ritorial right  where  labor  is  cheap  will,  by  a 
colorable  sale  of  the  patented  article  in  his  ter- 
ritory, flood  the  territory  of  the  assignee, 
where  labor  is  dear.  The  patented  article  com- 
ing from  the  first  territory  will  be  sold  for  less 
than  those  manufactured  in  the  last  territory. 
It  would  be  time,  then,  for  this  latter,  the  as- 
signee, to  close  his  shop.  His  occupation 
would  be  gone.  If  the  decision  is  sujstained, 
all  that  it  will  be  necessary  to  do,  in  order  to 
practically  enjoy  a  mcmopoly  of  the  whole 
country  imder  a  patent,  is  to  purchase  a  right 
in  some  particular  locality  which  allords  such 
facilities  for  cheap  manufacture  that  the  whole 
United  States  may  be  supplied  from  that  point 
at  prices  that  would  defy  competition  in  any 
other  locality,  erect  there  a  factory,  and, 
through  middlemen,  send  the  patented  goods 
all  over  the  United  States. 

The  purchase  by  Burks  of  the  patented  cof- 
fin was  not  like  Uiat  of  a  purchase  in  market 
overt,  which,  according  to  the  English  law, 
gives  to  such  vendee,  without  notice,  a  valid 
title,  though  the  thing  sold  was  stolen  by  the 
vendor.  Burks,  before  purchasing  the  pat« 
ented  ooffins,  was  notified  by  Adams  of  his  ex- 
clusive right,  under  the  patent,  to  Natick,  and 
was  requested  by  Adams  not  to  buy  of  Lode- 
hart  and  Seelye  the  patented  coffins  to  be  sold 
in  Natick. 

There  is  no  law  recognizing  the  English  law 
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respecting  sales  in  market  overt  in  Massachu- 
setts, nor  in  any  of  the  United  States. 

Dame  v.  Baldwin,  8  Mass.  621;  Towne  v. 
Collins,  14  Mass.  600;  Ventress  v.  Smith,  10 
Pet.  175. 

Messrs.  B.  H.  Dana,  Jr.,  and  L.  8,  Dab- 
ney,  for  appellee: 

By  the  lawful  sale  of  an  ariide  containing  a 
patented  improvement,  or  of  a  patented  sub- 
stance, or  the  result  of  a  patented  process,  the 
purdiaser  acquires  no  portion  of  the  franchise 
which  the  patent  secures,  but  an  article  which 
has  contributed  the  royalty  to  the  patentee  has 
passed  from  under  the  protection  of  the  act  of 
CJongress,  is  discharged  of  all  the  rights  im- 
pressed upon  it  by  the  patent  laws,  and  has 
ceased  to  be  within  the  limits  of  the  monopoly. 
He  may  use  it  in  the  ordinary  pursuits  of  life, 
repair  it,  improve  it  or  sell  it.  For  the  pro- 
tection and  enforcement  of  these  rights,  he  can- 
not resort  to  the  courts  of  the  United  States, 
except  under  circumstances  which,  indepen4- 
ently  of  the  patent  laws,  give  jurisdiction  to 
those  courts ;  but  must  look  to  those  tribunals 
which  protect  him  in  the  ^oyment  ol  his  oth- 
er property  and  rights. 

Wilson  V.  Rousseau,  4  How.  646 ;  Bloomer  v. 
McQuewan,  14  How.  539 ;  Chaffee  v.  Boston 
Belting  Co,  supra;  Bloomer  v.  Millinger,  1 
Wall.  340,  17  L.  ed.  581 ;  Mitchell  v.  Hawley, 
ante;  Aikin  v.  Manchester  Print  Works,  2 
Cliff.  435. 

The  lawful  purchase  of  a  patented  product 
from  a  licensee;  restricted  by  the  terms  of  his 
license  to  the  production  of  it  in  one  form,  or 
fitted  for  one  use  only,  vests  in  the  purchaser 
the  right  to  use  it  for  any  purpose,  and  to  ap- 
ply it  to  the  manufacture  of  articles  which  the 
seller  is,  by  his  license,  restricted  from  manu- 
facturing. 

Goodyear  v.  Ruhher  Co.  1  CliflT.  348 ;  Wash- 
ing Machine  Co.  v.  Earle,  3  Wall.  Jr.  320. 

An  argument  ah  inconvenienti  urged  by  the 
plaintiff  is,  that  if  the  position  taken  by  the 
defendant  is  supported,  the  assignee,  for  a  lim- 
ited territory,  of  the  right  to  make  and  sell  a 
patented  article  may  be  able,  in  consequence 
of  the  cheapness  of  materials,  the  price  of  la- 
bor, or  some  other  advantage  of  position,  to 
make  and  sell  cheaper  than  persons  elsewhere, 
and  thus  be  enabled  to  supply  the  whole  United 
States.  But  this  argument  applies  with  equal 
force  to  the  produo^on  of  macnines.  Take,  f<Mr 
example,  planks  £Qid  boards  produced  by  a 
planing  or  sawing  machine,  and  it  has  long 
been  held  that  the  assignee  of  the  right  to  use 
such  a  machine  in  a  limited  territory  may  seW 
the  product  anywhere  in  the  United  States. 
Simpson  v.  Wilson,  4  How.  709. 

A  consideration  of  what  is  granted  by  letters 
patent  will  not  be  out  of  place  here,  and  the 
nature  of  the  grant  has  been  fully  considered 
by  the  courts  in  the  cases  already  cited. 

The  grant,  in  terms,  is  of  the  right: 

1.  To  make. 

2.  To  use. 

3.  To  vend  to  others  to  be  used. 

Mr.  Chief  Justice  Taney,  in  Bloomer  ▼.  Mc- 
Quewan, said: 

'*The    patent    grants    the  right  to  exclude 
everyone  from  making,  using  and  vending  the 
thing  patented  without  the  permission  ci  the 
patentee." 
^  84  V.  a. 
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VVlien  the  patented  article  has  heem  lawfully 
made,  added  to  the  chattels  in  existence,  and 
sold  by  the  patentee,  or  by  an  assignee  of  the 
ri^ht  to  make  and  sell^  there  has  been  no  in- 
fringement of  the  monopoly,  and  all  the  rights 
secured  by  the  patent  have  been  exercised. 
The  purchaser's  right  to  use  is  a  common-law 
riglit,  unprotected  by  and  independent  of  the 
patent.  In  using  he  exercises  no  right  created 
by  the  act  of  Congress.  No  further  right  as 
to  that  particular  article  is  secured  to  anyone 
by  the  patent,  and  it,  therefore,  follows  that 
the  purdiaser  may  do  what  he  pleases  with  his 
purchase,  without  infringing  any  right  se- 
cured by  the  patent. 

It  is  doubtful  whether,  by  any  covenants  or 
agreements  between  the  patentee  and  his  as- 
signee, for  a  limited  territory,  of  the  right  to 
make  and  sell  the  patented  article,  the  right  of 
a  purchaser  who  buys  without  condition  or  re- 
striction, to  use  and  sell,  can  be  limited,  al- 
though the  seller  might  be  liable,  on  his  cove- 
nants or  agreements.  But  if  this  right  of  such 
a  purchaser  to  use  and  sell  can  be  affected  it 
can  only  be  when  the  assignment  is  of  a  right 
to  make  and  sell  for  use  only  within  the  as- 
signee's territory,  and  not  of  a  general  and  un- 
restricted right,  to  be  exercised  within  a  cer- 
tain territory,  to  make  and  sell.  Bawley  v. 
Mitchell,  ante,  322,  and  other  cases  above  cited. 

There  is  one  authority  directly  in  point. 
This  is  the  decision  in  McKay  v.  Wooster,  re- 
ported in  the  Official  Qazette  of  the  United 
States  Patent  Office,  vol.  3,  No.  16,  Apr.  22, 
1873,  p.  441.  This  case  was  decided  after  and 
partly  upon  the  authority  of  the  decision  of 
Mr.  Justice  Shepley  in  the  case  at  bar ;  but  the 
principle  involved  is  ably  discussed,  and  has  re- 
ceived further  illustration  in  the  opinion  of 
)lr.  Justice  Sawyer,  and  the  argument  derived 
in  that  opinion  from  the  priority  of  the  assini- 
nent  to  Billings  over  that  to  McELay  is  fiuly 
applicable  to  the  case  at  bar.  It  appears  from 
the  record  that  the  assignment  to  Itockhart 
and  Seelye  preceded  that  to  the  plaintiff  by  a 
period  of  more  than  three  years. 

Mr.  Justice  Miller  delivered  the  opinion  of 
theeourt: 

He  appellant  in  this  case,  who  was  the 
plaintiff  in  the  court  below,  is  the  assi^ee  of  a 
patent  to  Merrill  &  Homer  for  an  improve- 
mat  in  coffin  lids.  The  defendant  is  an  under- 
taker who,  in  the  pursuit  of  his  business,  used 
in  the  town  of  Natick,  coffins  with  lids  of  the 
kind  patented  by  assignees  of  plaintiff.  The 
bill  in  this  case  was  brought  for  an  injunction 
for  discovery  of  profits  and  for  other  suitable 
relief  against  the  defendant  as  an  infringer. 
To  the  bill  as  amended,  the  defendant  filed  his 
plea  in  har,  and  the  validity  of  this  plea  pre- 
lenta  the  only  question  in  the  case. 

This  plea,  after  alleging  an  assignment  by 
Itorill  &  Homer  to  Lockhart  and  Seelye  of  all 
their  right,  title  and  interest  in  the  invention 
described  in  said  letters  patent  for,  to,  and  in  a 
drde  whose  radius  is  ten  miles,  having  the  city 
of  Boston  for  its  center,  further  proceeds  as 
follows:  that  this  defendant  carries  on  the 
buainess  of  an  undertaker,  having  his  place  of 
business  in  Natick  in  said  district;  that,  in  the 
exercise  of  his  said  business,  he  is  employed  to 
bury  the  dead ;  that  when  so  employed,  it  is  the 
17  Waul. 


custom  of  the  defendant  to  procure  hearses, 
coffins  and  whatever  else  may  be  necessary  or 
proper  for  burials,  and  to  superintend  the 
preparation  of  graves,  and  that  his  bills  for  his 
services  in  each  case,  and  the  coffin,  hearse  and 
otlier  articles  procured  by  him  are  paid  by  the 
personal  representatives  of  the  deceased;  that 
since  the  date  of  the  alleged  assignment  to  the 
plaintiff  of  an  interest  in  the  invention  secured 
by  said  letters  patent,  the  defendant  has  sold 
no  coffins,  unless  the  use  of  coffins  by  him  in 
his  said  business  as  above  described  shall  be 
deemed  a  sale;  has  used  no  coffins  except  in  his 
said  business  as  aforesaid;  and  has  manufact- 
ured no  coffins  containing  said  invention;  and 
that  since  said  date  the  defendant  has  used  in 
his  business  as  aforesaid  in  Natick  or  Sher- 
born,  no  coffin  containing  the  invention  secured 
by  said  letters  patent,  except  such  coffins  con- 
taining said  invention  as  have  been  manufac- 
tured by  said  Lockhart  &  Seelve  within  a  cir- 
cle whose  radius  is  ten  miles,  having  the 
*city  of  Boston  as  its  center,  and  sold  [*455 
within  said  circle  by  said  Lockhart  &.  Seelye 
without  condition  or  restriction. 

The  question  presented  by  the  plea  in  this 
case  is  a  ver^  interesting  one  in  patent  law, 
and  the  precise  point  in  it  has  never  been  de- 
cided by  this  court,  though  cases  involving 
some  of  the  considerations  which  apply  to  it 
have  been  decided,  and  others  of  analogous 
character  are  frequently  recurring.  The  vast 
pecuniary  results  involved  in  such  cases,  as 
well  as  the  public  interest,  admonish  us  to  pro- 
ceed with  care,  and  to  decide  in  each  case  no 
more  than  what  is  directly  in  issue. 

We  have  repeatedly  held  that  where  a  person 
had  purchased  a  patented  machine  of  the  pat- 
entee or  his  assignee,  this  purchase  carried 
with  it  the  right  to  the  use  of  that  machine  so 
long  as  it  was  capable  of  use,  and  that  the  ex- 
piration and  renewal  of  the  patent,  whether  in 
favor  of  the  original  patentee  or  of  his  as- 
signee, did  not  affect  this  right.  The  true 
ground  on  which  these  decisions  rest  is,  that 
the  sale  by  a  person  who  has  the  full  right  to 
make,  sell,  and  use  such  a  machine  carries  with 
it  the  right  to  the  use  of  that  machine  to  the 
full  extent  to  which  it  can  be  used  in  point  of 
time. 

•The  right  to  manufacture,  the  right  [•456 
to  sell  and  the  right  to  use  are  each  substantive 
rights,  and  may  be  granted  or  conferred  sepa- 
rately by  the  patentee. 

But,  in  the  essential  nature  of  things,  when 
the  patentee,  or  the  person  having  his  rights, 
sells  a  machine  or  instrument  whose  sole  value 
is  in  its  use,  he  receives  the  consideration  for 
its  use  and  he  parts  with  the  right  to  restrict 
that  use.  The  article,  in  the  language  of  the 
court,  passes  without  the  limit  of  the  monop- 
oly. Bloomer  v.  McQueumn,  14  How.  549; 
Mitchell  V.  Hawley,  ante,  322.  That  is 
to  say,  the  patentee  or  his  assignee  having  in 
the  act  of  sale  received  all  the  royalty  or  con- 
sideration which  he  claims  for  the  use  of  his 
invention  in  that  particular  machine  or  instru- 
ment, it  is  open  to  the  use  of  the  purchaser 
without  furtner  restriction  on  account  of  the 
monopoly  of  the  patentees. 

If  this  principle  be  soimd  as  to  a  machine  or 

I  instrument  whose  use  may  be  continued  for  a 

number  of  years,  and  may  extend  beyond  the 
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existence  of  tlie  patent,  as  limited  at  the  time 
of  the  sale,  and  into  the  period  of  a  renewal  or 
extension,  it  must  be  muoh  more  applicable  to 
an  instrument  or  product  of  patented  manufac- 
ture which  perishes  in  the  first  use  of  it,  or 
which,  by  that  first  use,  becomes  incapable  of 
further  use,  and  of  no  further  value.  Such  is 
the  case  with  the  coffin  lids  of  appellant's  pat- 
ent. 

It  seems  to  us  that,  although  11  ?  right  of 
Lodchart  &  Seelye  to  manufacture,  to  sell  and 
to  use  these  coffin  lids  was  limited  to  the  circle 
of  ten  miles  around  Boston,  that  a  purchaser 
from  them  of  a  single  coffin  acquired  the  right 
to  use  that  cofiin  for  the  purpose  for  which  all 
cofiins  are  used.  That  so  far  as  the  use  of  it 
was  concerned,  the  patentee  had  received  his 
consideration,  and  it  was  no  longer  within  the 
monopoly  of  the  patent.  It  would  be  to  en- 
graft a  limitation  upon  the  right  of  use  not 
contemplated  by  the  statute  nor  within  the 
(reason  of*  the  ccmtract  to  say  that  it  could  only 
be  used  within  the  ten-mile  circle.  Whatever, 
therefore,  may  be  the  rule  when  patentees  sub- 
divide territorially  their  patents,  as  to  the  ex- 
clusive right  to  make  or  to  sell  within  a  lim- 
457*]  "ited  territory,  we  hold  that  in  the 
class  of  machines  or  implements  we  have  de- 
scribed, when  they  are  jonce  lawfully  made  and 
sold,  there  is  no  restriction  on  their  use  to  be 
implied  for  the  benefit  of  the  pat^itee  or  his 
assignees  or  licensees. 

A  careful  examination  of  the  plea  satisfies 
us  that  the  defendant,  who,  as  an  undertaker, 

Purchased  each  of  these  coffins  and  used  it  in 
urying  the  body  which  he  was  employed  to 
bury,  acquired  the  right  to  this  use  oi  it,  freed 
from  any  claim  of  the  patentee,  though  pur- 
chased within  the  ten  mile  circle  and  used 
without  it. 

The  decree  of  the  Circuit  Court  dismissing 
the  plaintiff's  bill  is,  therefore,  affirmed, 

Mr.  Justice  Bradley,  dissenting: 
The  question  raised  in  this  case  is  whether  an 
assignment  of  a  patented  invention  for  a  lim- 
ited district,  such  as  a  city,  a  county  or  a  state, 
confers  upon  the  assignee  the  right  to  sell  the 
patented  article  to  be  used  outside  of  such  lim- 
ited district.  The  defendant  justifies  under 
such  a  claim.  He  uses  a  patented  article  out- 
side of  the  territory  within  which  the  patent 
was  assigned  to  the  pers<ms  from  whom  he  pur- 
chased it.  The  plaintiff,  who  claims  under  the 
original  patentee,  complains  that  this,  is  a 
transgression  of  the  limits  of  the  assignment. 

If  it  were  a  question  of  legislative  policy, 
whether  a  patentee  should  be  allows  to  divide 
up  his  monopoly  into  territorial  parcels,  it 
might  admit  of  grave  doubt  whether  a  vendee 
of  the  patented  article  purchasing  it  rightfully, 
ought  to  be  restrained  or  limited  as  to  the  plaoe 
of  its  use.  But  the  patent  act  gives  to  the  pat- 
entee a  monopoly  oi  use,  as  well  as  of  manu- 
facture, throughout  the  whole  United  States; 
and  the  11th  section  of  the  act  (of  1836)  ex- 
presslv  authorizes  not  <nily  an  assignment  of 
the  whole  patent,  or  any  imdivided  part  there- 
of, but  a  '^grant  and  conveyance  of  the  exclu- 
sive right  under  any  patent,  to  make  and  use, 
458*]  and  to  *grant  to  others  to  make  and 
use  the  thing  patented  within  and  throughout 
any  specified  part  or  portion  of  the  United 
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Stetes."     Washburn  v.  Oould,  3  Story,  181; 
Blanchard  v.  Eldridge,  1  Wall.  Jr.  339. 

If  an  assignment  under  this  clause  does  not 
confer  the  same  righte  within  the  limited  dis- 
trict which  the  patentee  himself  previously 
had  in  the  whole  United  States,  and  no  more 
it  is  difficult  to  know  what  meaning  to  attach 
to  language  however  plain. 

On  tlie  26th  day  of  May,  1863,  letters  patent 
were  granted  to  Merrill  &  Homer,  for  a  certain 
improvement  in  cofiin  lids,  giving  them  the  ex- 
clusive right  of  making,  using,  and  vending  to 
others  te  be  used,  the  said  improvement. 

On  the  13th  day  of  March,  1865,  Merrill  & 
Homer,  the  patentees,  by  an  assignment  duly 
execute!  and  recorded,  did  assign  to  Lockhart 
&  Seelye,  of  Cambridge,  in  Middlesex  county, 
Massachusette,  all  the  right,  title  and  interest 
which  the  said  patentees  had  in  the  invention 
described  in  the  said  letters  patent,  for,  to,  and 
in  a  circle  whose  radius  is  ten  miles,  having  the 
city,  of  Boston  as  a  center.  By  necessary  con- 
sequence (as  it  seems  te  me),  the  right  thus 
assigned  consisted  of  the  exclusive  right  to 
make,  use  and  vend  the  improved  coffin  lid 
within  the  limited  territory  described;  but  did 
not  include  any  right  to  make,  use  or  vend  the 
same  outeide  of  those  limits.  As  the  assi^pied 
right  to  make  the  lids  was  a  restricted  ri^ht, 
limited  to  the  territory;  so  the  assi^ed  right 
t(»  use  them  was  a  restricted  right  limited  in 
the  same  manner.  Each  right  is  conveyed  by 
precisely  the  same  language. 

A  diflferent  construction  would  defeat  the  in- 
tent of  the  parties.  For  if  the  assignees,  after 
making  any  number  of  lids  within  the  limited 
district,  oould  use  them  or  authorize  others  to 
use  them  outside  of  the  district,  the  balance  of 
the  monopoly  remaining  in  the  hands  of  the 
patentees  inight  be  rendered  of  little  value. 

If  it  be  contended  that  the  right  of  vending 
the  lids  to  others  enables  them  to  confer  upon 
their  vendees  the  right  *to  use  the  lids  [*459 
thus  sold  outside  of  the  limited  district,  the 
question  at  once  arises:  how  can  they  confer 
upon  their  vendees  a  right  which  they  cannot 
exercise  themselves?  The  only  consistent  con- 
struction to  be  given  to  such  an  assignment  is, 
to  limit  all  the  privileges  conferred  by  it  to  the 
district  marked  out.  It  is  an  assignment  of 
the  manufacture  and  use  of  the  patented  arti- 
cle within  that  district,  and  within  that  dis- 
trict only. 

Difficulties  may,  undoubtedly,  be  suggested 
in  special  cases.  If  the  patented  thing  be  an 
article  of  wearing  apparel,  sold  by  the  assignee 
within  his  district,  it  is  confidenuy  asked,  can- 
not the  purchaser  wear  the  article  outeide  of 
the  district?  The  answer  to  acute  suggestions 
of  this  sort  would  probably  be  found  (in  the 
absence  of  all  bad  faith  in  the  parties)  in  the 
maxim  De  minimis  non  curat  lex. 

On  the  other  hand,  the  difficulties  and  the  in- 
justice which  would  follow  from  a  contrary 
construction  to  that  which  I  contend  for  are 
very  obvious.  Take  the  electric  telegraph,  for 
example.  Suppose  Professor  Morse  had  as- 
signed his  patent  within  and  for  the  New  Eng- 
land stetes.  Would  such  an  assignment  au- 
thorize the  vendees  of  his  assignees  to  use  the 
apparatus  in  the  whole  United  Stetes?  Take 
the  planing  machine;  would  an  assignment 
from  Woodworth  of  his  patent  within  and  for 
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the  state  of  Vermont,  authorize  the  assignees 
in  manofaoture  machines  ad  libitum  and  sell 
them  to  parties  to  be  used  in  other  states?  So 
of  Hoe's  printing  press,  and  a  thousand  other 
madiines  and  inventicms  of  like  sort. 

Sudi  a  doctrine  would  most  seriously  affect 
not  onlj  the  assignor  (as  to  his  residuary  riffht 
in  his  patent)  but  the  assignee  also.  For  if  it 
be  correct,  there  would  be  nothing  to  prevent 
the  patentee  himself,  after  assigning  his  patent 
within  a  valuable  city  or  other  locality,  from 
selling  the  patent  machine  or  article  to  be  used 
within  the  assigned  district.  By  this  means, 
th«  assignment,  could  be,  and  in  numberless  in- 
stuioes  would  be,  rendered  worthless.  Millions 
ot  dollars  have  been  invested  bv  manufacturers 
and  mechanics  in  these  limited  assignments  of 
460*]  patoits  in  our  manufacturing  'districts 
and  towiis,  givinff  them,  as  they  have  supposed, 
the  monoply  of  tne  patented  machine  or  article 
within  the  district  purchased.  The  decision  of 
the  court  in  this  case  will,  in  my  view,  utterly 
destroy  the  value  of  a  great  portion  of  this 
property. 

I  do  not  regard  the  authorities  cited  as  es- 
tablishine  a  different  doctrine  from  that  now 
contended  for.  l*he  remark  of  Chief  Justice 
Ttney,  in  Bloomer  v.  McQuewan,  14  How.  539, 
that  '"when  a  machine  passes  to  the  hands  of  a 
porefaaser,  it  is  no  longer  within  the  limits  of 
the  monopoly ;  it  passes  outside  Of  it,  and  is  no 
longer  under  the  protection  of  the  act  of  Con- 
gress," is  perfectly  true  in  the  sense  and  appli- 
cation in  which  tne  Chief  Justice  made  it.  He 
was  speaking  of  time,  not  territory;  of  the 
right  to  use  a  machine  after  the  original  pat- 
ent had  expired  and  a  renewal  had  been  grant- 
ed, not  of  using  it  in  a  place  outride  of  the 
grant.  All  the  effects  mentioned  by  the  Chief 
Justice  would  undoubtedly  follow  so  far  forth 
at  it  was  in  the  power  of  the  vendor  to  produce 
them,  but  no  further.  And  he  would  never 
have  contended  that  those  effects  would  follow 
any  further  than  the  vendor's  power  to  produce 
them  extended.  That  is  the  very  question  in 
this  case.  How  far  did  the  assignee's  interest 
and,  therefore,  his  power  extend?  In  my  judg- 
ment it  was  limited  in  locality  both  as  to  man- 
ufacture and  use,  and  that  be  could  not  convey 
to  another  what  he  did  not  have  Himself.  I 
hold,  therefore,  that  the  decree  should  be  re- 


I  am  authorized  to  say  that  Mr.  Justice 
SwATiie  and  Mr.  Justice  Strone  concur  in 
this  opinion. 
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MARY  McCUE,  Admrx.  of  the  Estate  of  Pat- 
rick McCue,  Deceased. 

(See  8.  a  17  Wall.  608-614.) 

Relation  of  master  and  eervant,  when  question 

for  jwTjf- — decision  of  jury  not  reviewable. 

1.  Where  a  person  was  Injured  while  leaving  a 
boat  on  which  he  had  been  employed,  It  was  for 
the  jarr  to  say,  from  the  nature  of  the  employ- 
Bcnt,  the  manner  of  enga^rlng  the  hands,  the  usual 
Biode  of  transacting  such  a  business,  and  the  other 
drcnmstances  of  the  case,  whether  the  relation  of 
Blaster  and  servant  had  or  had  not  ceased  at  the 
time  of  the  accident 

2.  Where  the  point  was  submitted  fairly  to  the 
17  Wall. 


I  ^iry,  their  decision  on  the  question  of  fact  is  not 
subject  to  review  In  this  court. 

'[No.  71.] 

Aryued  Nov.  4,  187S.    Decided  Dec.  8,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 

This  suit  was  commenced  by  the  defendant 
in  error  against  plaintiff  in  error  in  the  cir- 
cuit court  in  and  for  the  county  of  Crawford, 
Wisconsin,  Oct.  23,  1868,  and  was  afterwards, 
and  on  or  about  June  9,  1869,  removed  to  the 
circuit  court  of  the  United  States  for  the  then 
district  of  Wisconsin,  on  the  application  of 
said  plaintiff  in  error. 

Aug.  20,  1869,  the  defendant  in  error  filed 
her  declaration,  to  which  the  plaintiff  in  error 
filed  its  demurrer,  Sep.  13,  1869.  At  the  Sep- 
tember term,  1869,  this  demurrer  was  over- 
ruled by  the  court,  and  leave  granted  to  the 
Slaintiff  in  error  to  file  its  plea,  which  it  did 
fov.  4,  1869,  filing  a  plea  of  not  guilty. 

At  the  October  term,  1870,  of  the  court,  the 
issue  thus  joined  came  on  to  be  tried  before  a 
court  and  a  jury,  on  which  trial  the  jury  re- 
turned a  verdict  for  the  defendant  in  error, 
and  assessed  her  damages  at  the  sum  of  $4,000. 

At  the  same  term  the  plaintiff  in  error  filed 
a  motion  to  set  aside  this  verdict  and  for  a  new 
trial,  which  motion  was  granted  by  the  court 
November  6,  1870. 

At  the  April  term,  A.  D.  1871,  of  the  court, 
a  second  trial  of  this  cause  was  had.  Upon  this 
trial  the  jury  returned  a  verdict  for  the  defend- 
ant in  error,  and  assessed  her  damages  at  the 
sum  of  $2,800.  At  the  same  term  the  plaintiff 
in  error  filed  a  motion  to  set  aside  this  verdict 
and  for  a  new  trial,  which  motion  was  denied 
by  the  court,  April  20,  1871,  and  thereupon 
judgment  was  entered  in  favor  of  the  defend- 
ant in  error  and  against  the  plaintiff  in  error, 
for  the  sum  of  $2,800  damages,  and  $87,30 
costs. 

The  writ  of  error  herein  was  sued  out  upon 
this  judgment.  This  action  is  based  upon  the 
authority  given  by  $S  12  and  13,  ch.  135,  Rev. 
Stat,  of  Wis.  for  1858.  The  facts  are  stated 
in  the  opinion. 

Messrs.  John  W.  Cary  and  J.  P.  C.  Cottrill, 
for  plaintiff  in  error: 

1.  A  master  is  not  responsible  to  those  in  his 
employ  for  injuries  resulting  from  the  n^li- 
gence,  carelessness  or  misconduct  of  a  fellow- 
servant  engaged  in  the  same  general  business. 
This  we  understand  to  be  the  universal  rule 
adopted  by  all  the  courts  of  this  country  and 
in  England. 

Mosely  v.  Chamberlain,  18  Wis.  700;  Cooper 
V.  R.  Co.  23  Wis.  669 ;  WHght  v.  R.  Co.  25  N. 
Y.  562;  Farwell  v.  /J.  Co.  4  Met.  49;  Brown  v. 
Maxwell,  6  Hill,  592 ;  Coon  v.  R.  Co.  5  N.  Y. 
492;  Sherman  v.  R.  Co.  17  N.  Y.  153;  Russell 
V.  R.  Co.  17  N.  Y.  134;  Boldt  v.  R.  Co.  18  N. 
Y.  432;  Hayes  v.  R.  Co.  3  Cush.  270;  Albro  v. 
Canal  Co.  6  Cush.  75;  King  v.  R.  Co.  6  Cush. 
112;  aHlshannon  v.  R.  Co.  10  Cush.  228; 
Priestly  v.  Fowler,  3  Mees.  &  W.  1 ;  Hutchin- 
son V.  R.  Co.  6  Exch.  343;  Horner  v.  R.  Co.  15 
111.  550;  R.  Co.  v.  Cox,  21  111.  20. 

2.  The   rule   exempting   the   master   is   the 
same,  although  the  grade  of  the  servants  or  em 
ployees  is  different^  and  the  person  injured  ia 
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inferior  in  rank  and  subject  to  the  directions 
and  general  control  of  him  by  whose  act  the  in- 
jury was  caused. 

Hayes  v.  R.  Co.  3  Cush.  270;  Alhro  v.  Canal 
Co,  6  Cush.  75 ;  Wright  v.  R.  Co.  25  N.  Y.  562  j 
Wigmore  v.  Jay,  5  Exch.  352. 

3.  Neither  is  it  necessary,  in  order  to  bring 
a  case  within  the  general  rule  of  exemption, 
that  the  servants  of  the  one  that  suffers  and 
the  one  that  causes  the  injury  should  be,  at  the 
time,  engaged  in  the  same  operation  or  particu- 
lar work.  It  is  enough  that  they  are  in  the 
employment  of  the  same  master,  engaged  in 
the  same  common  enterprise,  both  employed  to 
perform  duties  and  services  tending  to  accom- 
plish the  same  general  purposes. 

Wright  v.  R,  Co.  supra;  Boldt  v.  R.  Co.  su- 
pra; Coon  V.  R.  Co.  supra;  Fancell  v.  /?.  Co.  su- 
pra; Alhro  V.  Canal  Co..  supra;  Gillshannon  v. 
R.  Co.  supra;  Wigmore  v.  Jay,  supra;  Hutch- 
inson V.  R.  Co.  supra;  R.  Co.  v.  Cox,  supra. 

Applying  the  above  rule  to  this  case,  the 
plaintiff  in  error  was  not  liable  for  the  injuries 
received  by  Patrick  McCue,  the  intestate  of  the 
defendant  in  error,  and  which,  it  is  claimed, 
resulted  in  his  death. 

At  the  time  he  received  the  alleged  injuries, 
he  was  a  serx'ant  or  employee  of  the  plaintiff  in 
error. 

Ryan  v.  R.  Co.  23  Pa.  384;  Oillshannon  ▼.  R. 
Co.  supra;  Russell  v.  R.  Co.  supra;  Beaver  ▼. 
R.  Co.  14  Gray,  466;  Tunney  v.  R.  Co.  12  Jur. 
N.  S.  691. 

McCue  was  injured  solely  through  the  care- 
lessness and  negligence  of  his  fellow-servants. 
It  was  the  crew  of  the  War  Eagle  who  hauled 
in  the  stage  upon  which  MoCue  was  walking 
ashoro  and  by  which  he  was  thrown  against 
tlie  tfige  of  the  dodc  and  injured. 

It  was  the  duty  of  the  court  to  determine  as 
a  question  of  law  upon  the  conceded  and  un- 
disputed facts,  what  the  relation  was  which  ex- 
isted between  the  plaintiff  in  error  and  McCue 
at  the  time  he  was  injured,  and  it  was  error 
for  the  court  to  leave  this  ijtiestion  to  be  deter- 
mined by  the  jury. 

Parks  v.  Ross,  11  How.  362,  see,  372;  Besson 
V.  Southard,  10  N.  Y.  236,  see,  240;  Storey  v. 
Brennan,  15  N.  Y.  524,  see,  526/  People  v. 
Cook,  8  N.  Y.  67. 

Messrs.  Matt.  H.  Carpenter,  Geo.  W 
I«aki]i,  Q.  C.  Hazleton  and  Dutcher  d  Webster, 
for  defendant  in  error: 

The  deceased  was  not  in  the  employ  of  the 
plaintiff  in  error  at  the  time  of  receiving  the  in- 
juries which  caused  his  death,  but  his  charac- 
ter as  an  employee  or  servant  had  ceased. 

Admitting,  for  the  sake  of  argument,  that  the 
employment  had  not  ended  at  the  time  of  in- 
juiy,  still,  plaintiff  is  entitled  to  recover,  for 
two  reasons: 

1.  One  employee  can  recover,  of  the  principal 
or  employer^  damages  for  injuries  resulting 
from  negligence  of  coemployee. 

This  question,  we  candidly  confess,  is  not  free 
from  ditiiculty.  We  are  not  aware  that  the 
United  States  courts  have  as  yet  passed  upon 
this  question.  It  is,  therefore,  as  to  those 
courts,  a  new  question.  It  has  been  decided  in 
various  wsljb  in  some  of  the  state  courts,  and 
some  of  those  courts  which  have  given  their 
opinion  upon  the  question  have  been  inclined  to 
hold  that  a  recovery,  in  case  of  injury  from  the 
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negligence  of  a  coemployee  cannot  be  had;  but 
the  better  opinion  of  some  of  our  most  enlight- 
ened jurists  of  the  present  day  appears  to  be 
strongly  against  this  rule,  as  being  foundeo 
neither  in  justice,  reason  or  common  sense,  and 
in  many  cases  working  gross  injustice ;  and  any 
decision  which  limits  or  qualifies  it  in  any  way, 
even  in  those  states  which  have  adhered  to  it,  is 
welcomed  by  the  profession  generally,  both 
bench  and  bar ;  in  fact,  in  those  very  states  the 
matter  has  wakened  feeling  and  attention,  so 
much  so,  that  the  legislatures  are  taking  the 
matter  in  hand  and  enacting  laws  for  the  pro- 
tection of  employees  and  their  families,  by  al- 
lowing recoveries  in  such  cases  where  relief  had 
before  been  denied  them  in  the  courts.  In  Mis- 
souri, the  Code  of  1855,  p.  647,  gives  the  widow 
the  right  of  action  for  the  death  of  her  husband 
through  the  negligence  of  a  coemployee  in  the 
same  general  business.  Iowa  has  given  the 
right  of  action  for  damages  sustain^  by  any 
person,  against  railroad  companies,  including 
employees  of  the  company,  in  consequence  of 
any  neglect  of  the  agents  or  of  any  mismanage- 
ment of  the  engineers  or  other  employees  of  the 
corporation,  and  even  provides  that  this  shall 
be  the  case,  **all  contracts  to  the  contrary  not- 
withstanding." 

See,  Laws  of  Iowa,  9th  Gen.  Assem.,  1862, 
ch.  169,  as  amended  by  Laws  of  1870,  p.  161. 

We  respectfully  refer  the  court  to  the  follow- 
ing authorities  in  support  of  the  proposition, 
that  one  employee  can  recover  of  the  principal 
for  injuries  caused  by  negligence  of  coemployee. 

Shultz  V.  R.  Co.,  36  Mo.  p.  13;  Chamberlain 
v.  R.  Co.,  11  Wis.  238;  R.  Co.  v.  Stevens,  20 
Ohio,  415 ;  R.  Co.  v.  Keary,  3  Ohio  St.  201,  262 ; 
Gillintcater.y.  R.  Co.,  5  Ind.  340;  Fitzpatrick 
V.  R.  Co.,  7  Ind.  436 ;  Dixon  v.  Rankin,  I  Amer. 
R.  R.  Cases,  569. 

These  cases  fully  sustain  the  proposition  wa 
have  laid  dovm,  upon  the  well-established  doc- 
trine of  the  common  law,  that  the  master  is  re- 
sponsible for  all  injuries  to  others  happening 
through  the  neglect  of  a  servant  in  the  course 
of  his  employment. 

See,  also,  McAunich  v.  R.  Co.  20  Iowa,  338 ; 
Donaldson  Y.  R.  Co.,  18  Iowa,  280;  Ney  v.  R, 
Co..  20  Iowa,  347. 

2.  The  deceased  was  employed  in  a  special 
and  not  a  general  service  and  was,  therefore, 
not  engaged  in  the  same  general  business  with 
the  persons  whose  negligence  caused  his  death. 
The  language  of  all  the  decisions  which  havo 
held  the  employer  not  liable,  is  ''engaged  in 
the  same  general  business." 

R.  Co.  v.  Armstrong,  49  Pa.  186;  19  N.  Y. 
127 ;  Cooper  v.  Mullins,  30  Ga.  146 ;  Donaldsim 
V.  R.  Co.,  18  Iowa,  280;  Abraham  v.  Reifnolda, 
5  Hurl.  &  N.  143;  Warburton  v.  /?•  Co.,  L.  R., 
2  Exch.  29,  reported  in  the  "Western  Jurist,** 
for  June,  1867,  Vol.  1,  No.  3;  GUlinv^ater  v.  R, 
Co.,  5  Ind.  339;  Fitzpatrick  v.  R.  Co.,  supra; 
see,  also,  Ney  v.  R.  Co.,  supra;  R.  Co.  v.  Stevens, 
supra;  R.  Co.  v.  Keary,  3  Ohio  St.  201;  Keegan 
V.  Western  R.  Corp.,  8  N.  Y.  175 ;  Wonder  v.  ft, 
Co.,  3  Am.  Rep.  143  (32  Md.  411)  ;  R.  Co.  t. 
Welch,  4  Am.  Rep.  597  (52  HI.  183) ;  Laior  t. 
R.  Co.,  4  Am.  Rep.  616  (52  111.  401). 

The  court  did  not  err  in  submitting  the  ques- 
tions whether  the  employment  had  ceased,  or 
whether  deceased  was  in  the  onplc^  of  thm 
plaintiff  in  error  »^,  the  time  he  received  the  in- 
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juries,  as  questions  of  fact,  to  the  jury. 

Oldfield  V.  R.  Co.,  14  N.  Y.  310 ;  Shelf.  Railw. 
753;  Oreenlcaf  v.  III.  Cent.  R.  Co.,  4  Am.  Rep. 
181  (29  la.  14)  ;  Williams  v.  Troop,  17  Wis. 
487;  Nichols  v.  R.  Co.,  38  N.  Y.  131;  Hegeman 
V.  R.  Co.,  13  N.  Y.  22;  R.  Co.  v.  Derby,  1  Am. 
R.  R.  Cas.  121;  Pieroe,  R.  R.  p.  282;  Redf. 
Railw.  306,  and  cases  cited;  Farwell  v.  R.  Co., 
4  Met.  50;  see,  also,  Greenleaf  v.  R.  Co.,  4  Am. 
Cts.  181  (29  Iowa,  14)  ;  also,  Shear.  &  Redf., 
^*^-  8,  $  11,  and  cases  cited,  n.  3;  Beers  v. 
R.  Co.,  19  Ck>nn.  666;  Donaldson  v.  R.  Co,,  su- 
pra; Cordon  v.  Pitt,  3  Iowa,  385;  Russ  v.  The 
War  Eagle,  14  Iowa,  363 ;  McKay  v.  Thoring- 
ton,  15  Iowa,  25;  Spencer  v.  R.  Co.,  17  Wi^. 
487;  Todd  v.  12.  Co.,  3  Allen,  18;  Ltictt*  v.  R. 
Co.,  6  Gray,  64;  R.  Co.  v.  Hendricks,  26  Ind. 
228;  /^.  Co.  V.  Zebe,  33  Pa.  318;  Wilcox  v.  /J. 
Co.,  39  N.  Y.,  358;  Conzales  v.  12.  Co.,  38  N.  Y. 
440;  Gahagan  v.  B.  d  L.  Co.,  1  Allen,  187; 
Rauch  V.  Ltoyd,  31  Pa.  358 ;  Wyatt  v.  iJ.  Co., 
6  B.  &  S.,  709;  Sherman  v.  ^f^agre  Co.,  24  Iowa, 
515;  Snow  v.  iJ.  Co.,  8  Allen,  441;  A  Wen  v. 
Waiard,  57  Pa.  380. 

Mr.  Justice  J}a,wim  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  Mary  McCue,  ad- 
ministratrix of  her  husband,  Patrick  McCiie, 
deceased,  to  recover  damages  for  injuries  sus- 
tained by  him  on  the  11th  of  July,  1868, 
through  the  negligence  of  the  servants  of  the 
I^intiff  in  error,  and  which  resulted  in  his 
death  a  few  days  thereafter.  There  can  be  no 
doubt  from  the  evidence  that  McCue  was  with- 
out fault,  and  that  the  injuries  which  caused 
his  death  were  owing  to  the  improper  conduct 
and  reckless  carelessness  of  the  employees  of 
the  Pacd^et  Company ;  and  the  only  question  for 
determination  is,  whether  the  company  is,  un- 
der the  circumstances  of  the  case,  responsible 
for  the  acts  of  its  servants. 

The  case  is  substantially  this:  Patrick  Mc- 
Cue was  a  common  laboring  man  living  in 
Prairie  du  Chien,  Wisconsin,  and  emploved  in 
the  railroad  warehouse  in  that  place.  On  the 
evening  of  the  llth  of  July,  1868,  the  steamer 
War  £agle,  owned  by  the  plaintiff  in  error,  ar- 
rived at  the  landing  in  Prairie  du  CJhien,  for  the 
purpose  of  taking  freight  from  the  warehouse. 
Being  short  of  hands,  the  officers  of  the  boat 
employed  McCue  and  four  or  five  other  persons 
to  assist  in  cjjrrying  freight  from  the  ware- 
house and  putting  it  on  board  the  boat.  This 
employment  was  continued  about  two  hours  and 
a  half,  at  the  end  of  which  time  McCue  and  the 
rest  were  requested  to  go  to  the  office  of  the  boat 
and  receive  their  pay.  They  proceeded  there  ac- 
cordingly, were  paid,  and  then  started  to  go 
ashore.  *The  men  on  board  the  boat  pulled  in 
the  gang  plank  while  McCue  was  on  it,  who 
^ms  thus  thrown  down  and  injured,  from  which 
injury  he  died. 

It  is  insisted  on  the  part  of  the  plaintiff  in 
error  that  a  master  is  not  responsible  to  a  serv- 
ant for  injuries  caused  by  the  negligence  or 
misconduct  of  a  fellow  servant  engaged  in  the 
same  general  business.  Whether  this  general 
proposition  be  true  or  not  it  is  not  necessary 
to  determine  in  the  state  of  this  record.  It  is 
conceded,  if  the  employment  of  McCue  by  the 
company  terminated  before  the  injury  com- 
plained of  was  suffered,  that  the  company  is 
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liable,  and  this  the  jury  have  found  to  be  the 
fact. 

*But  it  is  said  it  was  the  province  of  [*514 
the  court,  and  not  the  jury,  to  determine  the 
point  of  time  at  which  the  service  was  ended; 
that  as  the  facts  were  undisputed,  it  was  a 
question  of  law  and  the  court  should  have  told 
the  jury  the  relation  of  master  and  servant 
subsisted  when  the  accident  happened. 

We  do  not  think  so.  One  of  the  theories  on 
which  the  suit  was  prosecuted  was  that  Mc- 
Cue's  special  employment  had  ceased  when  he 
was  injured.  This  theory  was  resisted  by  the 
defense,  and  the  court,  not  taking  upon  itself 
to  determine  as  an  absolute  proposition  when 
the  employment  terminated,  left  it  to  the  jury 
to  find  how  the  fact  was.  This  ruling,  in  our 
opinion,  was  correct.  It  was  for  the  jury  to  say, 
from  the  nature  of  the  employment,  the  manner 
of  engaging  the  hands,  the  usual  mode  of 
transacting  such  a  business,  and  the  other  cir- 
cumstances of  the  case,  whether  the  service 
had  or  had  not  ceased  at  the  time  of  the  acci- 
dent. The  point  was  submitted  fairly  to  the 
jury,  with  no  more  comments  than  the  evidence 
justified.  It  was  argued  by, the  plaintiff  in  er- 
ror that  the  employment  of  necessity  termi- 
nated on  the  land,  because  it  was  there  McCue 
was  engaged  to  do  the  work,  and  he  had  a  right 
to  be  provided  with  the  proper  means  of  rest- 
ing it  from  the  boat.  On  the  contrary,  the  de- 
fendant in  error  contended  the  special  service 
ceased  when  McCue  had  finished  his  work  and 
was  paid  off;  that  after  this  he  was  not  subject 
to  the  control  or  direction  of  the  officers  of  the 
boat,  but  at  liberty  to  stay  on  the  boat  or  go  off 
as  he  pleased.  The  jury  took  this  latter  view 
of  the  relation  of  the  parties,  and  we  cannot 
say  that  they  did  not  decide  correctly.  At  any 
rate,  their  decision  on  a  question  of  fact  is  nc^ 
subject  to  review  in  this  court.  The  defense  at 
best  was  a  narrow  one,  and  in  our  opinion  more 
technical  than  just. 

The  judgment  is  affirmed. 


GEORGE  H.  REA  et  al.,  Plffs.  in  Err., 

V. 

STATE  OF  MISSOURI,  ex  rel.  and  to  the  use 
of  WILLIAM  HAYES. 

(See  S.  C.  17  Wall.  532-545.) 

Cross-examination  of  party — extent  of — errone- 
ous charge  to  jury — proof  of  fraud — admis- 
sions of,  by  co-defendant. 

1.  A  grreater  latitude  is  allowable  in  the  cross- 
exammatloD  of  a  party  who  places  himself  on  the 
stand,  than   in  that  of  other  witnesses. 

2.  The  course  and  extent  of  a  cross-examination 
Is  very  largely  subject  to  the  control  of  the  court 
in  the  exercise  of  a  sound  discretion,  and  the  exer- 
cise of  that  discretion  is  not  reviewable  on  a  writ 
of  error. 

3.  Instructions  of  the  court,  which  .were  calcu- 
lated to  mislead  the  jury  as  to  the  character  of  the 
evidence  necessary  to  make  out  the  charge  of  fraud 
and  to  prove  the  issue  on  the  part  of  the  defend- 
ants, were  erroneous. 

4.  To  establish  fraud,  it  is  not  necessary  to 
prove  it  by  direct  and  positive  evidence.     Circum- 

NoTE. — The  scope  and  limits  of  a  croas-ewamina^ 
tion. 

The  limits  of  a  cro8s-exam!:iation  are  to  a  great 
extent  In  the  discretion  of  the  court,  and  it  will  in- 
terfere to  check  abuses  of  manner,  waste  of  time 
or  irrelevant  questions.     Day  ?.  Douglas,  8  Abb. 

707 


632-545 


Supreme  Court  of  the  United  States. 


Oct.  Tebic« 


itantlal  evidence  Is  not  only  sufficient,  but  In  most 
cases  it  is  the  only  proof  that  can  be  adduced. 

5.  Where  two  persons  are  charRed  with  fraud 
in  the  purchase  of  goods,  any  statements  made  bv 
one  of  them  in  the  absence  of  the  other,  which 
were  afterwards  assented  to  by  the  latter,  were 
competent  evidence. 

6.  The  Judge  erred  in  instructing  the  jury  that 
it  was  immaterial  as  to  the  ownership  of  tne  goods, 
how  the  purchaser  acquired  his  means,  or  whether 
his  exhibit  of  his  means  was  correct  or  not. 

[No.  83.] 
Argued  Nov.  7,  1873.       Decided  Dec.  8,  1873. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  defendant  in  error,  the  state  of  Missouri, 
on  the  relation  and  to  the  use  of  William 
Hayes,  a  citizen  of  Kansas,  sued  the  plaintiffs 
in  error,  George  H.  Rea  and  Edward  I).  Jones, 
citizens  of  Missouri,  in  the  court  l)elow,  in  an 
action  of  debt  upon  a  bond  for  $50,000. 

The  First  National  Bank  of  Washington  had 
brought  an  action  in  St.  Louis  against  Perry 
Fuller  in  September,  1809,  to  recover  something 
over  $10,000,  and  had  sued  out  an  attachment, 
under  which  the  sheriff  had  taken  certain  goods 
as  the  property  of  Perry  Fuller.  William  Hayes 
claimed  these  goods  and  filed  a  written  claim 
therefor,  and  thereupon  the  bank,  with  Rea  and 
Jones  as  sureties,  executed  a  bond  to  the  state 
of  Missouri,  conditioned  that  the  bank  should 
indemnify  the  sheriff  against  the  seizure  of  the 
goods,  and  should  also  pay  and  satisfy  William 
Hayes  and  any  person  claiming  title  to  the 
property,  all  damages  which  they  should  sus- 
tain in  consequence  of  such  seizure  and  sale. 

The  sheriff  sold  the  goods  under  the  attach- 
ment; and  thereupon  this  action  was  brought 
in  the  name  of  "The  state  of  Missouri,  on  the 
relation  and  to  the  use  of"  William  Hayes, 
against  the  sureties  in  the  bond,  George  H.  Rea 
and  Edward  D.  Jones. 

The  whole  merits  of  the  case  were  involved 
in  the  question,  whether  Perry  Fuller  owned 
or  had  any  interest  by  way  of  a  secret  trust  or 
otherwise  in  the  goods,  or  whether  they  be- 
longed exclusively  to  William  Hayes. 

The  case  was  tried  at  St.  Louis,  in  October, 
1871,  beginning  on  the  2d  and  ending  on  the 
7th,  and  the  pdaintiffs  had  a  verdict  for  $23,- 
127.27. 

Motions  for  a  new  trial  and  in  arrest  of  judg- 


ment were  made  and  overruled ;  a  bill  of  excep- 
tions was  sealed  and  filed,  a  judgment  entered, 
and  a  writ  of  error  allowed,  which  brought  the 
case  to  this  court. 

The  errors  assigned  by  the  plaintiffs  in  error 
are: 

1.  The  ruling  which  excused  William  Hayes, 
the  party  in  interest,  from  answering  the  ques- 
tion to  whom  he  loaned  the  money  to  buy  In- 
dian vouchers. 

The  nature  of  this  ruling  appears  in  the 
opinion. 

2.  The  charge  of  the  Hon.  Samuel  Treat,  as 
a  whole  and  in  detail.  This  charge,  delivered 
after  the  jury  had  been  out  once,  was  as  fol- 
lows : 

"If  the  property  in  question  was  brought  and 
shipped  solely  in  the  name  of  Hayes,  then  the 
jury  should  find  the  ownership  to  be  exclusive- 
ly his,  unless  the  defendants  have  proved  that, 
notwithstanding  such  purchase  and  shipment, 
the  fact  really  is,  that  the  ostensible  and  appar- 
ent ownership  of  Hayes  was  to  cover  up  and 
conceal  the  proprietary  interest  of  Fuller  in  the 
goods.  In  other  words,  the  possession  ot  the 
goods  by  Hayes,  the  same  having  been  booight 
and  shipped  solely  in  Ms  name,  throws  upon  the 
defendants  the  burden  of  proving  that  Fuller 
had  a  property  interest  therein,  or  was  part 
owner  thereof. 

The  defendants,  in  proving  a  secret  or  other 
agreement  or  other  understanding  between 
Hayes  and  Fuller  as  to  ownership  of  these 
goods,  must  first  establish  that  fact  by  compe- 
tent evidence,  independent  of  any  declarations 
or  statements  by  Fuller,  in  the  absence  of 
Hayes.  In  order  to  prove  such  understanding 
the  defendants  cannot  resort  to  such  declara^ 
tions  or  statements  by  Fuller.  Hence,  discard- 
ing from  your  minds  on  that  branch  of  the  in- 
quiry,  all  statements  made  by  Fuller  in  the 
absence  of  Hayes,  you  should  first  determine 
whether  such  an  understanding  existed.  If  it 
did  not  exist,  or  is  not  prov^  by  testimony 
independent  of  such  statements  by  Fuller,  then 
tlie  jury  cannot  consider  such  statements  by 
Fuller  as  any  evidence  whatever  in  this  case. 

If  satisfied  by  such  independent  evidence  that 
such  an  understanding  existed,  then  Fuller's 
declarations  are  competent  testimony,  and  not 
otherwise. 


Pr.  N.  S.  217 ;  People  v.  Ahwho,  49  Cal.  32 ;  Wroe 
V.  State.  20  Ohio,  N.  S.  460 ;  Varona  v.  Soccarras, 
8  Abb.  Pr.  302 ;  State  v.  McCartney,  17  Minn.  76 ; 
Woodln  V.  People   1  Park.  Cr.  264. 

It  is  in  the  discretion  of  the  court  to  confine 
cross-examination  within  reasonable  limits,  and, 
when  protracted  to  an  unreasonable  extent,  the 
court  may  prohibit  Its  continuance.  McGinnls  v. 
Kempsey,  27  Mich.  363  :  Kosser  v.  McCally,  9  Ind. 
587 ;  Reed  v.  Clark,  47  Cal.  194. 

Witness  may,  on  cross-examination,  be  asked 
questions  on  irrelevant  matters  to  test  the  mem- 
ory, experience,  or  judgment ;  but.  If  inquiries  be 
made  on  such  collateral  matters,  the  answers  must 
be  taken  as  conclusive,  and  the  witness  cannot  be 
.^peached  or  contradicted  thereon.  Other  wit- 
nesses cannot  be  called  to  prove  the  answers  given 
untrue.  Stokes  v.  People,  53  N.  Y.  164,  176;  Law- 
rence V.  Barker.  5  Wend.  301  ;  Howard  v.  City 
Fire  Ins.  Co.  4  Den.  502  :  State  v.  Elliott,  68  N.  C. 
124  ;  Geary  v.  People,  22  Mich.  220 :  Rosen welg  v. 
People,  8  Laus.  462  ;  llildehnrn  v.  (Mirran,  65  Pa. 
59;  Rosenbaum  v.  State.  33  Ala.  354;  Baker  v. 
Baker,  32  L.  .1.  Pr.  &  Mat.  145  ;  Tennant  v.  Ham- 
ilton. 7  CI.  &  Fin.  122  r  Atwood  v.  We?ton,  7  Conn. 
66 ;  Stevens  v.  Beach,  12  Vt.  585  :  Ware  v.  Ware, 
H  Greenleaf,  42  ;  Ortez  v.  Jewett.  23  Ala.  662  ;  Car- 
pnnfor  V.  Ward,  30  N.  Y.  243  ;  Com.  v.  Buzzell,  10 
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Pick.  157 ;  Lawrence  v.  Barker,  5  Wend.  801 ;  Har- 
ris V.  Wilson,  7  Wend.  67;  U.  S.  V.  Dickenson,  2 
Mclean,  825. 

On  cross-examination  of  witness  party  has  a 
right  to  stop  him  if  answer  relates  to  matters 
which  party  calling  him  has  no  right  to  introduce 
In  evidence ;  latter  cannot  insist  on  his  answering 
fully.  Gruder  v.  Bowles,  1  Brevard,  205,  2  Am. 
Dec.  605. 

Leading  questions  may,  in  discretion  of  court, 
be  permitted  on  cross-examination,  although  they 
relate  to  matters  not  inquired  of  upon  the  direct 
examination.  Moody  v.  Rowell,  17  Pick.  490,  28 
Am.  Dec.  317 ;  Com.  v.  Morgan,  107  Mass.  205 ; 
Real  V.  Nlchol,  2  Gray,  264 ;  York  v.  Pease.  2 
Gray,  284. 

Cross-examination  of  witnesses  cannot  be  made 
available  by  a  party  to  prove  an  affirmative  before 
he  has  opened  his  case.  Macklnley  v.  McGregor, 
3  Whart.  369,  31  Am.  Dec.  522. 

Questions  may  be  asked  on  cross-examlDatlon  to 
test  the  accuracy  or  veracity  of  a  witness.  Stevens 
V.  Beach,  12  Vt.  585,  36  Am.  Dec.  359. 

Impeaching  witness  may  be  cross-examined  as  to 
opportunity  for  knowing  witness*  character  and  as 
to  extent  of  unfavorable  reports.  Phillips  v.  Kings- 
field.  19  Me.  375,  36  Am.  Dec.  760. 

iiee,  also— note,  12  L.  R.  A.  698. 
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It  IS  immaterial  as  to  the  ownership  of  the 
goods,  how  Hayes  acquired  his  means,  or  wheth- 
er his  exhibit  of  his  means  was  correct  or  not, 
if  he  actually  bought  the  goods  solely  for  him- 
self. The  merchants  of  whom  he  bought,  if  the 
Cdiase  was  based  on  false  representations, 
their  leeal  redress;  but  the  defendants  can- 
not impair  uie  title  on  such  grounds.  That  tes- 
timony it  is  proper  for  the  jury  to  consider  in 
r^erence  to  th^  credibility  of  Hayes  as  a  wit- 
ness, and  also  as  tending  to  show  what  connec- 
tion, if  any,  Hayes  had  at  the  time  with  Fuller, 
and  so  with  respect  to  the  matter  in  which  he 
aoQuired  his  means  or  credit. 

If  he  wronged  the  government,  or  violated  his 
official  obligations,  or  procured  an  imfair  ad- 
vantage in  his  settlement  with  Fuller  &  Co.,  or 
McDonald  k  Fuller,  this  is  not  the  case  in  which 
he  is  to  be  tried  for  such  alleged  misconduct. 
This  is  a  simple  question  as  to  the  ownership 
of  the  goods  in  controversy,  and  not  as  to  other 
mr  outside  ouestions ;  and  such  questions  have 
nothing  to  do  with  the  merits  of  this  case,  fur- 
ther than  they  affect  the  credibility  of  wit- 
nesses, or  throw  light  upon  the  alleged  under- 
standing  between  Hayes  and  Fuller  as  to  their 
ownership  of  this  property." 

After  the  close  of  the  testimony,  the  Hon. 
John  F.  Dillon  had  diarged  the  jury  substan- 
tially as  fellows : 

That  this  was  a  controversy    between    the 
plaintiff,  Hayes,  and  the  First  National  Bank 
of  Washington,  as  to  the  right  ef  the  bank  to 
tttadi  the  goods  in  question  as  the  property  ol' 
Perry  Fuller. 

The  issue  in  this  case  is  simply  this:  was 
Hayes  the  sole  owner  of  the  goods  levied  upon 
by  the  bank  as  Fuller's  ( whi<£  is  the  plaintiff's 
daim) ;  or,  was  Fuller  the  sole  owner;  or  if 
not  the  sole  owner,  had  he  a  joint  interest  in 
them  as  a  secret  copartner  of  Hayes,  or  other- 
wise (which  is  the  defendant's  theory)  ? 

Now,  if  you  find  from  the  evidence  that 
Hayes  nms  the  sole  owner  of  the  goods,  and  that 
Fuller  had  no  interest  or  right  of  property 
therein,  then  the  bank  had  no  ri^ht  to  levy  its 
attachment  upon  them,  and  the  defendants  are 
liable  to  the  plaintiffs  for  their  damages. 

But  if  you  find  that  Fuller  owned  the  prop- 
erty attached  or  was  a  copartner,  though  a  se- 
cret one,  with  Hayes  in  respect  to  said  goods, 
or  had  a  joint  interest  in  them,  then  in  either 
ease^  the  bank  had  a  right  to  attach  the  ^oods, 
and  the  defendants  are  not  liable  in  this  ac- 
ti<»i,  although  Hayes,  as  between  himself  and 
Fuller,  may  have  had  a  joint  interest  with  Ful- 
ler in  the  goods. 

(After  stating  that  the  goods  were  purchased 
in  New  York  in  the  name  of  Hayes  and  billed 
to  him,  and  that  prima  facie,  therefore,  the 
goods  would  be  his,  the  learned  judge  added) : 

But  the  bank  claims  that,  although  the  goods 
were  thus  purchased  ostensibly  or  apparently 
in  the  name  of  Hayes,  yet  that  it  was  in  pursu- 
ance of  a  secret  agreement  or  understandmg  be- 
tween Hayes  and  Fuller,  to  the  effect  that 
Hayes  should  buy,  in  his  own  name,  but  for 
Puller's  benefit  and  use,  or  for  the  joint  use 
and  benefit  of  Hayes  and  Fuller,  and  that  the 
motive  or  inducement  for  this  arrangement  or 
miderstanding  was,  that  Fuller  was  in  embar- 
rassed circumstances,  or  was  apprehensive  of 
trouble,  if  his  name  was  known  in  the  purchase. 
17  Wall. 


In  other  words,  th^  bank  claims  that  there  was 
a  fraudulent  scheme  between  Fuller  and  Hayes, 
by  which  g^oods  were  to  be  purchased  in  Hayes's 
name,  but  in  secret  trust,  wholly  or  in  part,  for 
the  use  and  benefit  of  Fuller. 

The  learned  judge  then  told  the  jury  that  the 
alleged  fraudulent  scheme  might  be  established 
by  circumstances ;  that  it  was  not  necessary  to 
establish  it  by  express  or  positive  testimony; 
and  after  other  pertinent  remarks,  not  now  ma- 
^terial  to  be  stated,  the  case  was  submitted. 
The  jury  failed  to  agree,  and  returned  into 
court,  the  next  morning,  when  they  were  again 
charged  by  the  B[on.  Samuel  Treat,  as  above. 

Messrs,  Aug.  F.  Smitk  and  J.  B.  Hen- 
derson, for  plaintiffs  in  error. 

Messrs  Sharp  d  Broadkead,  T,  W.  Bariley 
and  D.  W,  Voorhees,  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

There  is  but  one  exception  to  the  ruling  of 
the  court  on  the  admission  of  evidence  in  this 
case.  Hayes,  the  virtual  plaintiff  for  whose 
use  the  action  was  brought,  was  placed  on  the 
stand  by  his  own  counsel,  to  show  the  value  of 
the  goods  in  question,  and  the  fact  that  he  had 
purdiased  them  on  his  own  account.  His  cross- 
examination  was  very  long,  covering  fifty  pages 
of  the  printed  record.  It  took  a  wide  range — 
much  wider  than  is  allowed  in  United  S^tes 
courts  in  the  case  of  an  ordinary  witness,  where 
the  cross-examination  is  usually  confined  with- 
in the  scope  of  the  direct  examination.  John- 
ston v.  Jones,  1  Black,  216, 17  L.  ed.  117;  Teese 
V.  Huntingdon,  23  How.  2,  16  L.  ed.  479.  But 
a  greater  latitude  is  undcrubtedly  allowable  in 
the  cross-examination  of  a  party  who  places 
himself  on  the  stand  than  in  that  of  other  wit- 
nesses. Still,  where  the  cross-examination  is 
directed  to  matters  not  inquired  about  in  the 
principal  examination,  its  course  and  extent  is 
very  largely  subject  to  the  control  of  the  court 
in  the  exercise  of  a  sound  discretion;  and  the 
exercise  of  that  discretion  is  not  reviewable  on 
a  writ  of  error.  That  was  precisely  the  case 
here.  The  witness,  on  his  cross-examination, 
having  stated  that  he  was  worth  $45,000  at  a 
period  some  four  years  prior  to  the  purchase  of 
the  goods,  was  asked  how  he  had  acquired  that 
*sum.  As  to  a  portion  of  it  he  stated  [*543 
that  he  had  advanced  money  to  a  friend  to  buy 
up  government  vouchers  on  speculation  upon 
shares.  Being  asked  to  name  this  friend  he  de- 
clined; and  the  court  refused  to  compel  him  to 
disclose  it.  This  refusal  was  excepted  to.  We 
think  it  was  entirely  in  the  discretion  of  the 
court  to  compel  an  answer  or  not.  It  was  on  a 
new  matter  first  introduced  on  the  cross-exam- 
ination, and  was,  in  fact,  a  cross-examination 
upon  a  cross-examination.  If  a  court  did  not 
possess  discretionary  power  to  control  such 
a  course  of  examination,  trials  might  be  ren- 
dered interminable. 

The  only  other  exception  taken  was  to  the 
charge  of  the  court.  This  presents  a  more  seri- 
ous question.  The  plaintiff,  Hayes,  had  pur- 
chased the  goods  in  question  in  his  own  name; 
but  he  had  been  a  confidential  agent  and  co- 
operator  of  Fuller  for  years ;  and  uie  attaching 
creditors  for  whom  the  defendants  stood  surety, 
had  caused  the  goods  to  be  taken  and  sold  as 
the  goods  of  Fuller,  charging  that  the  purchase 
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of  them  by  Hayes  was  a  simulated  and  fraudu- 
lent one,  and  that  it  was  in  truth  made  for  the 
)>enefit  of  Fuller.  A  g^eat  mass  of  evidence  of 
a  circumstantial  character  was  taken  on  the 
eubject,  showing  the  history  and  character  of 
the  connection  between  Hayes  and  Fuller ;  and, 
aa  the  defendants  contended,  tending  to  prove 
that  Hayes  was  a  mere  tool  of  Fuller's,  in  this 
as  well  as  other  transactions.  Amongst  other 
evidence  adduced,  were  various  declarations  of 
both  Hayes  and  Fuller,  made  at  different  times, 
as  well  when  they  were  together,  as  when  they 
were  not.  The  question  on  tlie  trial  was, 
whether  there  was  or  was  not  a  fraudulent 
scheme  between  them,  by  which  the  goods  in 
question  were  to  be  purchased  in  Hayes's  name, 
but  in  secret  trust  for  the  use  and  benefit  of 
Fuller,  wholly  or  in  part. 

The  jury,  after  a  charge  from  the  court,  hav- 
ing failed  to  agree,  were  recalled,  and  the  court 
proceeded  to  give  them  some  additional  instruc- 
tions. It  is  to  these  that  the  exceptions  were 
taken.  An  examination  of  these  instructions 
leads  us  to  the  conviction  that,  taken  as  a 
whole,  they  were  calculated  to  mislead  the  jury 
as  to  the  character  of  the  evidence  necessary  to 
make  out  the  charge  of  fraud  and  to  prove  the 
issue  on  the  part  of  the  defendants. 

To  establish  fraud,  it  is  not  necessary  to 
prove  it  by  direct  and  positive  evidence.  Cir- 
cumstantial evidence  is  not  only  sufficient,  but 
in  most  cases  it  is  the  only  proof  that  can  be 
adduced.  It  was  not  necessary  in  this  case  for^ 
the  defendants,  in  order  to  maintain  the  issue 
on  their  part,  to  prove,  by  direct  and  positive 
evidence,  that  Fuller  had  a  secret  trust  of  prop- 
erty in  the  goods.  It  was  sufficient  if  they 
proved  such  facts  and  circumstances  tending  to 
that  conclusion  as  might  reasonably  induce  the 
jury  to  believe  that  he  had  such  trust  or  proper- 
ty. The  sufficiency  of  such  circumstantial  evi- 
dence was  not,  in  our  judgment,  properly  pre- 
sented to  the  jury;  but  on  the  contrary,  the 
manifest  tendency  of  the  charge  was  to  give 
them  the  impression  that  evidence  of  a  more 
positive  and  direct  character  was  required.  The 
court  said:  "The  possession  of  the  goods  by 
Hayes,  the  same  havmg  been  bought  and  shipped 
solely  in  his  name,  throws  upon  the  defendant 
the  buirden  of  proving  that  Fuller  had  a  proper- 
ty interest  therein,  or  was  part  owner  thereof." 
Whilst  this  may  have  been  strictly  true  in  a 
Bense  in  which  it  might  be  understood  by  an  ed- 
ucated lawyer,  it  did  not  express  the  whole  truth 
544*]  in  a  form  likely  *to  be  understood  by 
the  jury  in  such  a  complicated  case  as  the  one 
before  them.  "Property  interest"  and  "owner- 
ship" are  words  of  precise  legal  signification, 
and  the  jury  might  readily  conclude  that  an 
interest  of  trust  in  the  goods  by  which  Fuller 
was  to  receive  or  to  participate  in  the  profits, 
was  not  such  property  or  ownership.  And  yet 
such  an  interest  or  trust  would  have  been  suf- 
ficient to  sustain  the  charge  made  by  the  de- 
fendants, and  to  entitle  them  to  a  verdict. 

The  passage  quoted  is  but  one  of  several  ex- 
pressions contained  in  the  charge,  all  tending 
to  give  the  impression  that  a  technical  owner- 
ship or  property  in  Fuller  was  necessary  to  be 
proved,  in  order  to  sustain  the  validity  of  the 
seizure  of  the  goods  under  the  attachment.  A 
further  specification  is  unnecessary. 

It  may  be  urged  that  the  qualifications  made 
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in  the  original  charge  given  to  the  jury  before 
they  were  sent  out,  rendered  further  qualifica- 
tion imnecessary  in  the  final  charge  now  under 
consideration.  On  the  contrary,  it  is  a  more 
just  inference  to  suppose  that  the  final  charge 
was  regarded  by  the  jury  as  explanatory  and 
corrective  of  the  first.  And  as  the  point  on 
which  they  were  likely  to  have  had  difficulty 
and  difference  of  opinion  would  be  the  suffi- 
ciency of  the  circumstances  proved,  to  make 
out  the  case  of  the  defendants,  a  charge  like 
that  which  was  finally  given,  coming  after  their 
fruitless  discussion,  ignoring  altogether  the 
force  of  circumstantial  evidence,  and  reiterat- 
ing that  the  only  issue  was  property  or  no 
property  in  Fuller,  must  have  had  a  strong 
tendency  to  lead  them  to  an  entire  disregard 
of  such  evidence. 

We  also  think  the  judge  erred  in  laying  it 
down  so  absolutely  as  he  did,  that  the  defend- 
ants in  proving  a  secret  or  other  agreement  or 
understanding  between  Hayes  and  Fuller  as  to 
the  ownership  of  the  goods,  must  first  establish 
that  fact  independent  of  any  declarations  or 
statements  by  Fuller  in  the  absence  of  Hayes. 
Any  statements  made  by  Fuller  in  the  absence 
of  Hayes,  which  were  afterwards  assented  to 
by  the  latter,  or  which  were  a  part  of  the  res 
gestw  of  the  'purchase  of  the  goods,  [•645 
were  competent  evidence.  For  example,  the 
statement  of  Fuller  when  commending  Hayes  to 
the  vendors  of  the  goods,  that  he  was  worth 
forty  or  fifty  thousand  dollars,  if  shown  to  be 
imtrue,  was  very  material  evidence. 

We  also  think  the  judge  erred  in  instructing 
the  jury  that  it  was  immaterial  as  to  the  own- 
ership of  the  goods,  how  Hayes  acquired  his 
means  or  whether  his  exhibit  of  his  means  was 
correct  or  not.  Considering  the  connecticMi  be- 
tween Hayes  and  Fuller,  the  fact  that  Fuller 
recommended  Hayes  as  a  purchaser  of  the 
goods,  certified  to  his  responsibility,  indorsed 
his  notes  for  a  part  of  the  purchase  money,  and 
pledged  his  wife's  securities  as  collateral  to  a 
portion  thereof,  an  inquiry  into  Hayes's  means 
at  the  time  of  the  purchase,  and  the  correct- 
ness of  his  exhibit,  was  competent  and  proper. 
The  opposite  idea  proceeded  from  the  view  of 
the  case  before  noticed,  to  wit:  that  the  (mly 
Intimate  inquiry  was,  as  to  the  naked  proper- 
ty of  the  goods.  Whereas,  the  case  really 
turned  upon  the  ancillary  question,  whether 
Hayes  and  Fuller  were  engaged  in  a  fraudulent 
scheme  to  procure  goods  in  the  name  of  Hayes, 
but  for  the  secret  benefit  of  Fuller. 

The  judgment  should  he  reversed,  and  a 
venire  de  novo  ordered. 

Dissenting,  Mr.  Justice  Clifford. 


•THE  CHICAGO  AND  NORTHWEST- [•660 
ERN  RAILWAY  COMPANY,  Plff,  in  Err., 

V. 

DARIUS  FULLER. 

(See    S.  C.  17  Wall.  560-570.) 

State  statute  as  to  railroads  constitutional-^ 
not  a  regulation  of  commerce. 

m 

1.  A  state  statute,  which  requires  that  each  rail- 
way company  shall,  in  the  month  of  September, 
annually,  fix  its  rates  for  the  transportation  of 
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,_  mgen  and  of  freights  of  different  kinds ;  that 
It  ftbalT  cause  a  printed  copy  of  such  rates  to  be 
pot  np  at  all  Its  stations  and  depots,  and  cause  a 
cop7  to  remain  posted  during  the  year,  is  not  un- 
reasonable or  unconstitutional. 

2.  It  is  not,  in  the  sense  of  the  Constitution,  in 
tnywise  a  regulation  of  commerce.  It  is  merely  a 
police  regulation  within  the  power  of  the  state. 

[No.  88.] 
Submitted  Nov.  6,  187S.    Decided  Deo.  8,  1875. 

IN  ERROR  to  the  Supreme  Oourt  of  the  State 
of  Iowa. 

The  case  is  stated  by  the  court. 

Messrn,  H,  0,  Henderson  and  B.  C.  Cook, 
for  plaintiff  in  error: 

I.  The  power  of  Congress  to  regulate  com- 
merce is  exclusive. 

The  court  erred  in  sustaining  plaintiff's  de- 
murrer to  the  answer,  and  in  refusing  the  in- 
struction aaked  by  the  defendant  relating  to 
the  unconstitutionality  of  the  state  laws. 

1.  Section  11,  ch.  169,  Laws  of  the  Ninth 
General  Assembly  of  the  state  of  Iowa,  so  far 
aa  the  aame  is  applicable  to  matters  in  contro- 
versy in  this  suit,  is  repugnant  to  the  Constitu- 
tion of  the  United  States  and  the  laws  of  Con- 
gress, and  null  and  void. 

2.  Congress  shall  have  power  to  regulate 
eommerce  with  forei^  nations,  and  among  the 
several  states  and  with  the  Indian  tribes. 

Art.  1,  S  8>  Constitution  United  States. 

3.  By  act  of  Ccmgress,  June  15,  1866,  every 
railroad  company  in  the  United  States,  whose 
road  is  operated  by  steam,  is  authorized  to 
carry  passengers,  freight  and  property  on  their 
way  from  any  state  to  another  one,  and  to  re- 
ceive compensation  therefor.    14  Stat,  at  L.  66. 

4.  The  only  questions  to  be  considered  in  de- 
termining whether  the  state  law  is  repugnant 
to  the  Constitution  of  the  United  States  and  the 
laws  oi  Congress  thereunder,  as  a  regulation 
of  fare  and  freight  on  the  transportation  of 
passengers,  freight,  and  property  on  their  way 
from  one  state  to  another  are:  ( 1 )  Whether  the 
power  to  regulate  commerce  among  the  several 
states  is  exclusively  vested  in  Congress;  and 
(2)  Whether  the  carrying  of  such  pcu9sengers, 
freight  and  property  from  state  to  state,  for 
hire  or  compensation  is  commerce;  for  if  it  is,  it 
is  commerce  among  the  several  states.  If  these 
two  propositions  be,  as  they  must  be,  admitted, 
then  it  follows  that  a  state  cannot  in  any  man- 
Ber  regulate  such  hire  and  compensation,  any 
more  than  it  can  restrict  or  interdict  the  carry- 
ins  of  persons  and  ^oods.  The  state  cannot  do 
indirectly  that  whi<m  it  has  no  power  or  author- 
ity to  do  directly,  nor  require  the  carrier,  under 
heavy  penalties,  which  may  be  made  and,  as 
the  law  now  stands,  are  a  mode  of  taxation  \o 
regulate  what  it  cannot  regulate  itself.  The 
leading  case  which,  beyond  all  cavil,  has  for- 
ever set^ed  these  questions,  is  that  of  Oihhons 
T.  Ogden,  9  Wheat.  1. 

5.  The  power  to  regulate  commerce  among 
the  several  states  is  exclusively  vested  in  Con- 
gress, as  absolutely  so  as  it  would  be  in  a  single 
government,  and  no  part  of  this  power  can  be 
exercised  by  a  state. 

Oibhona  ▼.  Ogden,  supra,  196. 

6.  The  power  to  regulate  commerce  intended 
to  be  granted  was  a  power  which  previously 

.1^-^  in  the  states,  and  is  necessarily  exclu- 


sive. 

Gibbons  ▼.  Ogden^  supra,  et  seq. 

17  Wau.. 


7.  The  grant  is  general  and  unlimited  in  its 
terms,  and  necessarily  excludes  the  action  of 
all  others.  The  full  power  to  regulate  implies 
the  whole  power,  and  leaves  no  residue. 

Gibbons  v.  Ogden,  supra;  Brown  v.  Ma/ry- 
land,  12  Wheat.  446;  Story,  Com.  1063. 

8.  Whenever  the  terms  in  which  a  power  is 
granted  by  the  Constitution,  or  whenever  the 
nature  of  the  power  itself  requires  that  it  shall 
be  exclusively  exercised  by  Congress  the  sub- 
ject is  as  completely  taken  from  the  state  leg- 
islature as  if  they  had  been  forbidden  to  act. 

Sturges  v.  Crowninshield,  4  Wheat.  193; 
Holmes  v.  Jennison,  14  Pet.  576,  591. 

9.  The  power  to  r^^late  commerce  is  just  as 
exclusive  of  state  legislation  as  the  power  to 
borrow  money  on  the  credit  of  the  United 
States,  to  establish  uniform  rules  of  naturali- 
zation, to  coin  money,  to  establish  postoffices 
and  post-roads,  or  to  declare  war. 

Passenger  Cases,  7  How.  394. 

10.  The  proposition  that  a  state  may  pass 
any  act  to  obstruct  or  regulate  commerce, 
which  does  not  conflict  with  an  act  of  Ccmgress, 
which  contradict  the  language  of  the  court  in 
Gibbons  v.  Ogden,  Brown  v.  Md,,  and  every 
other  case  in  which  the  commercial  pow^  has 
been  considered. 

Passenger  Cases,  supra,  398. 

11.  A  concurrent  power  in  two  distinct  sov- 
ereignties to  reflate  the  same  thing,  is  as  in- 
consistent in  prmciple  as  it  is  impracticable  in 
action.  It  involves  a  moral  and  physical  im- 
possibility. The  action  of  one  necessarily  pre- 
cludes the  other,  and  that  which  is  first,  being 
competent,  must  establish  the  rule.    P.  399. 

12.  A  concurrent  power  in  the  states  to  reg- 
ulate commerce,  is  an  anomaly  not  found  in  the 
Constitution.     P.  396. 

13.  No  state  can  regulate  foreign  commerce 
or  commerce  among  the  several  states,  because 
the  power  is  exclusively  vested  in  Congress.  P. 
400. 

14.  That  the  power  to  regulate  commerce 
among  the  several  states  is  exclusively  vested 
in  Congress,  h  as  fully  established  as  any  other 
power  imder  the  Constitution  which  has  ever 
been  controverted.  P.  408. 

15.  The  intention  was  to  establish  among  the 
states  a  perfect  equality  in  respect  to  com- 
merce and  navigation,  and  this  intention  can 
neither  be  interrupted  by  Congress  nor  by  the 
states.  When  Congress  enacts  regulations  of 
commerce,  it  does  so  for  the  United  States,  and 
the  equality  exists.  When  a  state  passes  a  law 
in  any  way  acting  upon  commerce,  it  can  only 
do  so  for  itself,  and  the  equality  is  destroyed. 
In  such  case  the  Constitution  would  be  vio- 
lated, both  in  the  spirit  and  in  the  letter. 
P.  420. 

16.  A  state  cannot  interfere  in  any  manner 
with  commerce  authorized  and  reflated  by 
Congress,  whether  it  be  person,  freight  or  prop- 
erty, until  the  persons  are  landed,  and  the 
freight  or  property  has  become  a  part  of  the 
general  mass  of  property  of  the  state.   P.  422. 

17.  Power  claimed  (not  the  exercise  of  the 
power)  by  the  state,  is  in  its  nature  in  conflict 
with  the  power  given  to  Congress,  and  the  ex- 
tent to  which  it  may  be  exercised  does  not  en- 
ter into  the  inquiry  concerning  its  existence. 

^  The  power  is  complete  in  itself  and  has  no  lim- 
itations other  than  are  prescribed  by  the  Con- 
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atitution  itself,  and  it  is  coextensive  with  the 
subject  on  which  it  acta. 

Brovm  v.  Md,,  supra;  Oihhona  v.  Ogden, 
9upra;  N.  T.  v.  Miln,  11  Pet.  158;  Houston  v. 
Moore,  5  Wheat.  22;  2  Story,  Const.,  §  1063; 
1  K^t,  Com.,  11th  ed.  436,  437  (marg.) ; 
Proves  V.  Slaughter,  15  Pet.  511. 

Congress  has  regulated  the  commercial  trans- 
actions involved  in  the  controversy  in  this  suit, 
and  the  state  has  attempted  to  regulate  the 
same  thing.  Congress  has  done  so  by  enacting 
that  commerce  and  intercourse  with  foreign 
nations  and  among  the  several  states  shall  be 
free,  and  by  authorizing  every  railroad  com- 
panv  in  the  United  States  whose  road  is  oper- 
ated by  steam  to  carry  passengers,  freight  and 
property,  on  their  way  from  any  state  to  an- 
other state,  and  to  receive  compensation  there- 
for; and  it  is,  therefore,  not  left  to  the  discre- 
tion of  any  state  in  the  Union,  either  to  refuse 
a  right  of  passa^tothe  persons  or  the  property 
through  its  territory  or  to  exact  any  duty  for 
permission  to  exercise  it.  If  the  act  of  Con- 
gress is  authorized  by  the  Constitution  of  the 
United  States,  it  is  full,  complete  and  decisive 
of  the  whole  question,  and  it  cannot  be  that 
state  legislatures  have  a  right  to  interfere,  and 
as  it  were  by  way  of  complement  to  the  legisla- 
tion of  Congress,  to  prescribe  additional  regula- 
tions, and  what  may  be  deemed  auxiliary  pro- 
visions for  the  same.  In  such  case  the  legisla- 
tion of  Congress,  in  what  it  does  not  prescribe, 
manifestly  indicates  that  it  does  not  intend 
that  there  shall  be  any  further  legislation  upon 
the  subject-matter.  Its  silence  as  to  what  it 
does  not  do  is  as  expressive  of  what  its  inten- 
tion is  as  the  direct  provisions  made  by  it. 

Prigg   ▼.  Pa.,  16  Pet.  617,  618. 

The  same  doctrine  was  maintained  in  the 
case  of  Houston  v.  Moore,  6  Wheat,  21. 

II.  Is  the  transaction  in  the  case  at  bar, 
commerce  among  the  states? 

Then  is  the  carrying  of  passengers,  freight 
and  property  on  the  way  from  one  state  to  an- 
other state,  for  compensation  or  hire,  com- 
merce? If  it  is,  it  is  commerce  among  the  sev- 
eral states,  and  cannot  be  regulated  in  any 
manner  by  state  legislation. 

1.  Commerce  is  commercial  intercourse  be- 
tween nations  and  parts  of  nations,  in  all  its 
branches.  Gihhons  v.  Ogden,  9  Wheat.  191,  et 
seq.;  2  Story,  Const.,  §  1060. 

2.  Commerce  consists  in  selling  a  superflu- 
ity; in  purchasing  articles  of  necessitjr,  as  well 
productions  as  manufactures;  in  buying  from 
one  nation  or  state  and  selling  to  another,  and 
in  transporting  the  merchandise  from  the  buyer 
to  gain  the  freight.  Passenger  Cases,  7  How. 
416. 

3.  Commerce  is  an  exchange  of  commodities, 
and  includes  navigation  and  intercourse,  and 
extends  to  the  transportation  of  passengers  and 
property  for  hire.  P.  401. 

III.  The  statute  is  not  a  police  regulation. 
I.  The  statute  cannot  be  sustained  on  the 

ground  that  it  is  merely  a  police  r^ulation ;  be- 
cause police  regulations  are  in  their  very  nature 
local;  they  are  confined  to  the  states  enacting 
them,  and  can  have  no  force  or  operation  be- 
yond those  things  which  are  purely  internal  to 
such  states.  If  they  extend  to  or  affect  a  com- 
mercial transaction  between  two  or  more  states 
or  citizens  of  two  or  more  states^  they  so  fax 
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cease  to  be  police  regulations,  and  become  reg- 
ulations of  commerce  among  the  several  states, 
and  are  in  conflict  with  the  powers  of  Congress 
over  that  subject,  and  with,  the  r^^ations 
which  Congress  has  wisely  seen  fit  to  provide 
for  its  protection  and  government. 

2.  Police  is  the  due  regulation  and  domestic 
order  of  the  kingdom,  whereby  the  individuals 
of  the  state,  like  the  members  of  a  well  gov- 
erned family,  are  bound  to  conform  their  gen- 
eral behavior  to  the  rules  of  propriety,  good 
neighborhood  and  good  manners,  and  to  be  de- 
cent, industrious  and  inoffensive.  2  BI.  Com. 
162,  marg.;  see,  also,  Bouv.  L.  Die. 

Baldwin,  J.,  in  Groves  v.  Slaughter,  15  Pet. 
511,  gives  the  true  distinction  between  the 
police  reflations  on  the  part  of  the  state  and 
commercial  regulations  amon^.  the  several 
stetes  by  Congress;  that  is,  police  relates  only 
to  the  interned  concerns  of  one  state,  and  com- 
merce within  such  stete  is  purdy  a  matter  of 
internal  regulation  when  confined  to  those  arti- 
cles which  have  become  so  distributed  as  to 
form  items  of  the  common  mass  of  property  in 
the  state ;  but  any  regulation  which  affecte  the 
commercial  intercourse  between  two  or  more 
stetes,  or  the  citizens  of  two  or  more  states,  is 
within  the  power  granted  exclusively  to  Con- 
gress; while  those  regulations  which  affect 
commerce  carried  on  within  one  state,  which 
refer  only  to  subjecte  of  internal  police,  are 
within  ihe  powejrs  reserved  to  the  states. 

See,  also.  Passenger  Cases,  7  How.  422,  et 
seq.;  and  the  License  Cases,  5  How.  504. 

3.  Nor  can  the  stetute  be  sustained  because 
certein  states  have  regulated  pilots,  for  they 
derive  all  authority  for  that  purpose  from,  the 
laws  of  tlie  United  States. 

See,  §  4  act,  Aug.  7,  1789  (1  Stat,  at  L.) ; 
also,  Cooley  v.  Wardens,  12  How.  317. 

4.  The  Iowa  act,  applicable  to  the  case  at 
bar,  applies  as  much  to  the  whole  road  of 
plaintiff  in  error  as  to  any  pert  of  it;  to  that 
part  of  it  in  Illinois  and  Wisconsin,  as  well  as 
that  in  Iowa;  and  to  the  freight  or  compensa- 
tion earned  in  another  state  as  to  that  earned 
in  Iowa ;  and  this  is  the  construction  put  upon 
it  by  the  defendant  in  error,  since  he  claims 
for  an  overcharge  on  the  whole  carriage  from 
Chicago,  111.,  to  Marshalltown,  la. 

6.  If  a  statute  applies  to  any  part  of  the 
freight  earned  from  Chicago,  111.,  to  Marshall- 
town,  la.,  so  as  to  fix  the  liability  in  this 
action,  it  must  be  held,  as  defendant  in  error 
claims,  to  apply  to  the  whole  freight  earned, 
and  if  such  construction  as  this  be  given  to  the 
statute,  it  certeinly  cannot  be  susttuned. 

6.  The  goods  themselves,  and  everything  per- 
taining to  their  transportation,  induding  the 
compensation,  were  commerce  between  two  or 
more  stetes,  and  as  such  were  not  subject  to 
state  legislation  in  any  of  ite  branches,  from 
the  mom^it  of  consignment  imtil  fully  delivered 
to  the  defendant  in  error,  and  the  carrier  had 
received  his  compensation  for  the  carriage,  the 
payment  of  the  freight  and  all  commercial 
transactions  being  a  condition  precedent  to  de- 
livery. When  consigned,  they  ceased  to  form 
items  in  the  ccmimon  mass  of  property  in  the 
stete  where  the  shipment  was  made,  and  until 
delivered,  that  is,  imtil  fully  introduced  and  in- 
corporated into  the  common  mass  of  pn^rty  in 
Iowa,  they  would  x^ot  b^Qome  the  property  of 
^  84  V.  8. 


itrs. 


Chicago  &  N.  W.  R.  R.  Co.  v.  Fulleb. 


66(K-67d 


meh  state.  How  axe  they,  in  the  meantime,  to 
be  regulated?  The  Constitution  of  the  United 
States  tells  us  that  Congress  shall  regulate 
snefa  commerce.  Congress  has  asserted  its  au- 
thority, and  that  ends  the  controversy. 

Messrs,  J.  Hubley  Askton  and  N.  Wil- 
toB,  for  defendant  in  error: 

The  2d  section  of  the  act  in  question  is  not 
a  regulation  of  commerce  among  the  states. 
This  proposition  is  so  well  and  cogently  pre- 
sented, and  we  think  so  clearly  estahlished,  in 
the  able  opinion  of  the  supreme  court  of  Iowa, 
ddivered  by  Judge  Beck,  that  it  would  appear 
to  be  mmecessary  to  add  anything  to  its  rea- 
toning. 

Puller  V.  R,  Co.,  31  la.  205. 

There  is  nothing  in  the  legislation  of  the  state 
of  Iowa  inc<msistent  or  in  conflict  with  the  act 
of  Congress  of  June  15, 1866  ( 14  Stat  at  L.  66 ) . 

This  act>  as  Judge  Redfield  suggests,  seems  to 
be  'Nothing  more  than  an  enabling  act,  evident- 
ly passed  at  the  instance  of  the  railways."  I 
Bedf.  Railw.,  6th  ed.  726. 

Congress  has  not  attempted  to  legislate  in 
this  act»  BO  as  to  affect  the  question.  It  is  not  an 
act  in  execution  of  the  power  to  regulate  com- 
merce, which  bears  in  any  respect  on  the  case. 

It  enacts :  ( 1 )  That  every  railroad  company 
may  transport  over  its  road,  passengers,  troops, 
government  supplies,  mails,  freight,  and  prop- 
erty, on  their  way  from  one  state  to  another, 
and  may  receive  compensation  therefor.  (2). 
That  every  such  company  may  connect  with 
roads  of  other  states,  so  as  to  form  continuous 
lines  of  transportation  of  the  same  to  the  place 
of  destination ;  Provided  that  the  act  shall  not 
"impair  or  change  the  conditions  imposed  by 
the  terms  of  any  act  panting  lands  to  any  rail- 
road company  to  aid  in  the  construction  of  its 
road ;  nor  shall  it  be  construed  to  authorize  any 
railroad  company  to  build  any  new  road  or  con- 
neetiion  with  any  other  road,  without  authority 
from  the  state  in  which  said  railroad  or  connec- 
tion may  be  proposed." 

The  court  will  perceive  from  the  fourth  count 
of  defendant's  answer,  and  from  the  laws  of 
Iowa,  that  the  defendant  is  lessee  of  a  land- 
grant  road,  and  as  such  is  subject  to  all  the 
conditions  and  burdens  imposed  upon  the 
Ie$6(M> :  that,  by  the  conditions  of  the  grant  the 
defoidant  is  subject  to  all  the  regulations  made 
by  the  legislature  of  Iowa;  that  the  lessor 
agreed  and  consented  to  this  when  accepting 
the  grant,  and  that  the  road  must  forever  be 
operated  on  such  reasonable  conditions  as  the 
state  may  impose;  all  of  which  Congress  kept 
in  view  in  the  act  of  1856. 

See,  revision,  §S  1310,  1314;  also,  S  1333,  of 
Rev.  and  Special  Laws  of  8th  Gen.  Assem.,  ch. 
37,  $  3  (3) ;  Extra  Session,  5th  Gen.  Assem., 
ch.  1,  SS  9-15,  4th  Ah.  N.  Dig.,  p.  54,  §  8. 

No  argument  can  be  asti^  enough  to  make 
the  Iowa  act  of  1862  inconsistent  or  in  conflict 
with  the  act  of  Congress  (1866).  To  permit 
railroads  to  take  a  compensation,  is  not  a  per- 
mission to  extort,  nor  a  grant  of  inmiunity 
from  punishment  for  erime,  nor  exemption 
from  any  penal  statute.  The  state  is  still  at 
liberty  to  impose  those  conditions,  even  to  the 
exehision  of  foreign  corporaticms ;  much  more 
such  indispensable  conditions  as  those  already 
provided. 

3.  This  court  has  often  and  very  recently  said 
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that  it  is  not  everything  that  affects  com- 
merce that  amounts  to  a  regulation  of  it  within 
the  meaning  of  the  Constitution. 

State  Taw  on  RoAlvoay  Gross  Receipts,  ante, 
168 ;  Oshome  v.  Mobile,  ante,  470. 

Whatever  effect  the  Iowa  legislation  has  or 
may  have  upcm  interstate  commerce,  it  is  in 
effect  wholly  beneficial  to  and  protective  of 
those  without  and  within  the  state,  who  are  in- 
terested and  engaged  in  such  commerce.  It  lays 
no  tax  and  no  burden  of  any  sort  upon  persons 
without  or  within  the  state,  who  employ  the 
roads  for  conunercial  purposes,  or  upon  their 
property  or  business.  Its  single  and  simple  ef- 
tect  is  to  protect  them  against  aggression  and 
injury  by  these  corporations.  It  requires  noth- 
ing, it  exacts  notliing  whatever  of  a  burden- 
some nature  from  tlie  corporations  themselves. 

It  imposes  upon  them  no  duty  even,  except 
that  of  behaving  fairly  and  honorably  and 
justly  to  all  who  are  obliged  to  employ  them 
m  carrying  on  commerce  without  and  within 
the  state  of  Iowa. 

Such  legislation,  even  if  considered  to  effect^ 
interstate  commerce,  cannot  be  repugnant  to 
the  commercial  clause  of  the  Constitution. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Iowa. 

The  case  lies  within  a  narrow  compass,  and 
presents  but  a  single  question  for  our  consider- 
ation. That  question  is  not  difficult  of  solution. 
The  2d  section,  chapter  169,  of  the  Laws  of  the 
9th  General  Assembly  of  Iowa  is  as  follows: 

''In  the  month  of  September,  annually,  each 
railroad  company  shall  fix  its  rates  of  fare  for 
passengers  and  freight,  for  transportation  of 
timber,  wood,  and  coal  per  ton,  cord,  or  thou- 
sand feet,  per  mile;  also,  its  fare  and  freight 
pOT  mile  for  transporting  merchandise  and  arti- 
cles of  the  fiUBt,  second,  third  and  fourth 
grades  of  freight;  and  on  the  first  da^  of  Oc- 
tober following  shall  put  up  at  all  stations  and 
depots  on  its  road  a  printed  copy  of  such  fare 
and  freight,  and  cause  a  copy  to  remain  posted 
during  the  year.  For  willfully  neglecting  so  to 
do,  or  for  receiving  higher  rates  of  fare  or 
freight  than  those  posted,  the  company  shall 
forfeit  not  less  than  $100  nor  more  than  $200 
to  any  person  injured  thereby  and  suing  there* 
for."   . 

The  plaintiff  in  error  was  sued  in  the  proper 
district  court  of  the  state  for  violations  of 
these  provisions.  Among  other  defenses  inter- 
posed, the  company  pleaded  that  the  statute 
was  in  conflict  with  the  conunercial  clause  of 
the  Constitution  *of  the  United  States.  [*567 
Fuller  demurred  to  the  plea.  The  court  sus- 
tained the  demurrer  and  the  company  excepted. 
The  case  was  afterwards  submitted  to  a  jury. 
The  company  prayed  the  court  to  instruct  them 
that  the  act  was  invalid  by  reason  of  the  con- 
flict before  mentioned.  The  court  refused,  and 
the  company  again  excepted.  A  verdict  and 
judgment  were  rendered  for  the  plaintiff.  The 
company  removed  the  caise  to  the  supreme 
court  of  the  state,  and  there  insisted  upon 
these  exceptions  as  errors.  That  court  affirmed 
the  judgment  of  the  district  court,  and  the 
company  thereupon  prosecuted  this  writ  of  er- 
ror.   Was  there  error  in  this  ruling? 
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The  Constitution  gives  to  Ckmgress  the  power 
"to  regitlate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  In- 
dian tribes." 

The  statute  complained  of  provides : 

That  each  railroad  company  shall,  in  the 
month  of  September,  annually,  fix  its  rates  for 
the  transportation  of  passengers  and  of  freights 
of  different  kinds ; 

That  it  shall  cause  a  printed  copy  of  such 
rates  to  be  put  up  at  all  its  stations  and  depots, 
and  cause  a  copy  to  remain  posted  during  the 
year; 

That  a  failure  to  fulfill  these  requirements, 
or  the  charging  of  a  higher  rate  than  is  posted, 
shall  subject  the  offending  company  to  the  pay- 
ment of  the  penalty  prescribed. 

In  all  other  respects  there  is  no  interference. 
No  other  constraint  is  imposed.  Exoe^t  in  these 
particulars  the  company  may  exercise  all  its 
faculties  as  it  shall  deem  proper.  No  discrim- 
ination is  made  between  local  and  interstate 
freights,  and  no  attempt  is  made  to  control  the 
rat^  that  may  be  charged.  It  is  only  required 
that  the  rates  shall  be  fixed,  made  public,  and 
honestly  adhered  to.  In  this  there  is  nothing 
unreasonable  or  onerous.  The  public  welfare  is 
promoted  without  wrong  or  injury  to  the  com- 
pany. The  statute  was  doubtless  deemed  to  be 
called  for  by  the  interests  of  the  community 
to  be  affected  by  it,  and  it  rests  upon  a  solid 
foundaticm  of  reason  and  justice. 
568*]  'It  is  not,  in  the  sense  of  the  Consti- 
tution, in  anywise  a  regulation  of  commerce. 
It  is  a  police  regulation,  and  as  sudi  forms  "a 
portion  of  the  immense  mass  of  legislaticm 
which  embraces  everything  within  the  territory 
of  a  state  not  surrendered  to  the  general  gov- 
ernment all  which  can  be  most  advantage- 
ously exercised  by  the  states  themselves."  Chih- 
hons  V.  Ogden,  9  Wheat.  1. 

This  case  presents  a  striking  analogy  to  a 
prominent  feature  in  the  case  of  The  James 
Gray  v.  The  John  Eraser,  21  How.  184,  16  L. 
ed.  106.  There  the  city  authorities  of  Charles- 
ton had  passed  an  ordinance  prescribing  where 
a  vessel  should  lie  in  the  harbor,  what  light 
she  should  show  at  night,  and  making  other 
similar  regulations.  It  was  objected  that  these 
requirements  were  regulations  of  commerce 
and,  therefore,  void.  This  court  affirmed  the 
validity  of  the  ordinance. 

In  the  complex  system  of  polity  which  exists 
in  this  country  the  powers  of  government  may 
be  divided  into  four  classes: 

Those  which  belong  exclusively  to  the  states. 

Those  which  belong  exclusively  to  the  na- 
tional government. 

Those  which  may  be  exercised  concurrently 
and  independently  by  both. 

And  tnose  which  may  be  exercised  by  the 
states,  but  only  until  Congress  shall  see  fit  to 
act  upon  the  subject. 

The  authority  of  the  state  then  retires  and 
lies  in  abeyance  until  the  occasion  for  its  exer- 
cise shall  recur.  Ex  parte  McNeil,  13  Wall. 
240,  20  L.  ed.  025. 

Commerce  is  traffic,  but  it  is  much  more.  It 
embraces  also  transportation  by  land  and  wa- 
ter, and  all  the  means  and  appliances  necessar- 
ily employed  in  carrying  it  on.  2  Story,  Const. 
§§  1061,  1062. 

The  authority  to  regulate  commerce,  lodged 
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by  the  Constitution  in  Congress,  is  in  port 
within  the  last  divisicm  of  the  powers  of  gov- 
ernment above  mentioned.  Some  oi  the  rules 
prescribed  in  the  exercise  of  that  power  must, 
from  the  nature  of  things,  be  uniform  through- 
out the  country.  To  •that  extent  the  au-  [*569 
thority  itself  must  necessarily  be  exclusive,  as 
much  so  as  if  it  had  been  declared  so  to  be  by 
the  Constitution  in  express  terms. 

Others  may  well  vary  with  the  varying  cir- 
cumstances of  different  localities.  Where  a 
stream  navigable  for  the  purposes  of  foreign  or 
interstate  commerce  is  obstnAited  by  the  au- 
thority of  a  state,  such  exercise  of  authority 
may  be  valid  until  Congress  shall  see  fit  to  in- 
tervene. The  authority  of  Congress  in  such 
cases  is  paramount  and  absolute,  and  it  may 
compel  the  abatement  of  the  obstruction  when- 
ever it  shall  deem  it  proper  to  do  so.  A  few  of 
the  cases  illustrating  these  views  will  be  ad- 
verted to. 

In  Wilson  v.  Black  Bird  Creek  Marsh  Co,  2 
Pet.  250,  under  a  law  of  the  state  of  Delaware, 
a  dam  had  been  erected  across  the  creek.  This 
court  held  that  the  dam  was  a  lawful  structure, 
because  not  in  conflict  with  any  law  of  Con- 
gress. 

In  Qilma'n  v.  Philji.  3  Wall.  728,  18  L.  ed. 
100,  the  state  of  Pennsylvania  had  authorized 
the  erection  of  a  bridge  over  the  Schuylkill 
river,  in  the  city  of  Philadelphia.  This  court 
refused  to  interpose,  because  there  was  no  leg- 
islation by  Congress  affecting  the  river.  The 
authority  of  Congress  over  the  subject  was  af- 
firmed in  the  strongest  terms. 

In  The  Wheeling  Bridge  Case,  18  How.  430, 
16  L.  ed.  436,  the  bridge  was  decreed  to  be  a 
nuisance,  because  Congress  ''had  regulated  the 
Ohio  river,  and  had  thereby  secured  to  the  pub- 
lic the  free  and  imobstructed  use  of  t^e  same.** 
Congress  subsequently  legalized  the  bridge,  and 
this  court  held  the  case  to  be  therdby  termin- 
ated. 

In  Cooley  v.  Wardens  of  Phila.  12  How.  319, 
the  validity  of  a  state  law  establishing  certain 
pilotage  regulations  was  drawn  in  question.  It 
was  admitted  by  this  court  that  the  regula- 
tions were  regulations  of  commerce,  but  it  was 
held  that  they  were  valid  and  would  continue 
to  be  so  until  superseded  by  the  action  of  Con- 
gress. 

In  Ex  parte  McNiel,  supra,  the  same  ques- 
tion arose,  and  the  doctrine  of  the  preoc^n^ 
case  was  re-affirmed. 

*In  The  James  Cray  ▼.  The  John  ['STO 
Eraser,  21  How.  184,  16  L.  ed.  106,  stress  was 
laid  upon  the  fact  that  there  was  no  act  of 
Congress  in  conflict  with  the  city  ordinance  in 
question.  See,  also,  in  this  connection,  Oshomm 
V.  Mobile,  ante,  470. 

If  the  requirements  of  the  statute  here  ia 
question  were,  as  contended  by  the  counsel  for 
tlie  plaintiff  in  error,  regulations  of  commerce^ 
the  question  would  arise,  whether,  regarded  in 
the  light  of  the  authorities  referred  U>,  and  of 
reason  and  principle,  they  are  not  regulaticxis 
of  such  a  character  as  to  be  valid  imtil  super- 
seded by  the  paramount  action  of  Congress^ 
But  as  we  are  unanimously  ol  the  opinion  that 
they  are  merely  police  regulations,  it  is  unnec- 
essary to  pursue  the  subject. 

The  judgment  of  the  Supreme  Court  of  Iowa 
is  affirmed* 
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Note. — Mr.  Justioe  Swayne  also  delivered 
the  0£inion  of  the  court  in  No.  89,  The  Chicago 
AifD  HcffiTH  Western  Railway  Co.  v.  Ful- 
uuLy  Dec  22,  1873,  as  foUowB: 

The  record  in  this  case  presents  the  same 
qiiestion  as  the  record  in  No.  88,  between  the 
parties,  heretofore  decided  at  the  present 
The  opinicm  in  No.  88  decides  that  ques- 
ti<lii. 

Th^  ptdgment  in  thia  oase  is,  therefore,  of- 
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ING COMPANY,  Appt., 

V, 

UNITED  STATES. 
(See  S.  C.  17  Wall.  592-596.) 
Canstruotion  of  government  contract — damages 

for  breach  of. 

1.  Wbere  the  United  States  agreed  to  take  and 

Sj  fbr  all  the  carbines  not  exceeding  6.000,  which 
e  claimant  could  make  in  six  months,  and  he 
eoald  have  made  them  all  within  that  time,  hut 
for  his  consent  to  the  request  of  the  government 
to  ^lAUse  for  Its  benefit  the  structure  of  the  car- 
bines ;  beld  that  this  request  Implied  such  an  ex- 
tcBsioii  of  time  as  was  known  to  be  necessary  to 
make  such  improvement,  and  the  government  is 
bound  to  give  such  extension  as  an  individual 
would. 

2.  Wben  the  claimant  was  readv,  and  offered  to 
dellTer  carbines  within  a  reasonable  time  after  the 
time  necessary  for  making  the  improvement,  he  is 
entitled  to  such  damages  as  he  sustained  by  the 
refusal  of  the  government  to  receive  and  pay  for 
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APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  hy  the  court. 

Messrs.  C.  F.  Peok,  8,  M.  Johnson,  N,  P. 
CJUp^utn  and  W.  W.  MoFarlnnd,  for  the 
appellant: 

We  submit  that,  in  this  case,  the  time  was 
e]iUu*ged  hy  the  act  and  consent  of  the  govern- 
■lenty  and  that  the  condition  as  to  the  perform- 
anee  -witliin  six  months  was  waived. 

It  is  a  peculiarity  of  gun  manufacturing  that 
the  principal  time  and  labor  is  required  in  the 
preparation  of  the  models,  the  tools  and  the 
machinery.  All  these  being  given,  there  is 
•earoely  any  limit  to  the  rapi£ty  with  which 
small  arms  can  be  turned  out.  And  until  these 
aie  prepared,  the  process  is  painfully  slow  and 


Considering  these  facts  it  is  a  mistake  to  call 
the  alterations,  introduced  into  this  g^un,  slight. 

Tbey  i^ere  of  such  a  character  as  to  require 
dooble  the  time  which  would  have  been  re- 
quired under  the  original  contract,  and  they 
were  introduced  at  the  instance  and  request  cd 
the  defendant. 

The  effect  of  the  changes  was  to  absolutely 
prerent  the  fulfillment  of  the  contract,  if  the 
ori^inaJ  time  remained  of  the  essence  of  the 
contract  as  thus  altered.  The  Secretary  of  War 
says,  in  liis  statement  which  was  prepared  im- 
der  tbe  guidance  of  the  ordnance  bureau: 
•fpreeisely  how  much  time  these  changes  re- 
qsired  is  not  agreed;  but  it  is  admitted  by  the 
departna^it  that  they  necessarily  required  at 
least  t'vro  or  three  months."  And  the  court  finds 
that  the  increased  time  was  reasonable  and  nee- 
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gun  as  requested,  it  was  no  longer  possible  to 
adhere  to  the  limitation  of  time  first  proposed. 
An  enlargement  of  time  being  absolutdy  re- 
ared, there  could  be  no  objection  to  any  fur* 
tner  changes  of  whidi  the  government  should 
approve.  It  having  become  necessary  to  make 
a  new  model,  no  more  time  would  be  required 
to  introduce  the  additional  changes. 

•The  time  for  the  performance  of  a  written 
contract  may  be  enlarged,  and  the  strict  per- 
formance as  to  time  waived  by  implication. 

Fleming  v.  Oilhert,  3  Johns.  531 ;  Keating  ▼. 
Price,  1  Johns.  Cas.  22;  Emerson  v.  Slater,  22 
How.  28,  16  L.  ed.  360;  Van  Bwen  v.  Digges, 
11  How.  461. 

Where  the  emplover,  by  directing  a  diange 
in  the  mode  of  working,  prevents  performance 
by  the  day  stipulated,  the  other  party  being 
ready  and  willmg  to  perform,  it  is  eqiiivalent 
to  performance. 

Famham  v.  Ross,  2  Hall,  167 ;  8loo  v.  Lawp 
1  Blatchf.  512. 

Where  work  is  done  under  a  contract,  the 
specifications  of  which  are  departed  from  by 
direction  of  defendant,  such  a  departure  ex- 
cuses performance  within  the  time  limited  by 
the  contract,  and  the  obliga4i(m  thereafter  is  to 
complete  the  woric  within  a  reasonable  time. 

Oreen  ▼.  Haines,  1  Hill,  254;  Van  Buskirk 
V.  Stow,  42  Barb.  9. 

"If  a  party  to  a  contract,  who  is  entitled  to 
the  benefit  of  a  condition,  upon  the  p^ormance 
c^  which  his  responsibility  is  to  arise,  dispenss 
with,  or  by  any  act  of  his  own  prevent  the  per- 
formance, the  opposite  party  is  excused  fr<»n 
proving  a  strict  compliance  with  the  oonditicm." 

Williams  v.  Bank,  2  Pet  101 ;  Com.  Dig.  tit 
Conditicm,  (L.  6),  Co.  Litt  206,  a;  Bac.  Abr. 
tit  Condition,  Q;  Vm.  Abr.  tit  Conditicm  G; 
Chitt  Cont  811;  Bhaw  v.  Hurd,  3  Bibb.  372; 
Marshall  v.  Craig,  1  Bibb,  379 ;  Borden  v.  Bor- 
den, 5  Mass.  69;  Whitney  v.  Spencer,  4  Cow. 
39;  Alston  v.  Herring,  11  Exch.  830;  Benj. 
Sales,  422,  423;  Smith  v.  Letois,  24  Conn.  624, 
26  Conn.  110;  Hotham  v.  E.  /.  Co.  1  T.  R.  638. 

Domat  says:  '*If  the  event  or  fulfillment  of 
a  condition  be  hindered  by  the  party  whose  in- 
terest it  is  that  it  do  nok,  happen,  whether  it 
depend  on  his  own  act  or  not,  the  condition 
with  respect  to  him  shall  be  held  to  be  fulfilled 
and  he  shaU  be  obliged  to  do  what  he  was 
boimd  to  do,  give  or  suffer  in  case  the  condition 
happened."  Domat,  S§  193,  196,  220;  1  Evans, 
l»oth.  207,  208. 

It  is  a  soimd  principle,  that  he  who  prevents 
a  thing  being  done  snail  not  avail  himself  of 
the  non-performance  he  has  occasioned.  Mus- 
ton  V.  Gladvcin,  6  Q.  B.  953. 

Messrs,  G.  H.  Williams,  Atty,  Gen,,  and 
S.  F.  PhiUips,  Solicitor  Gen.,  for  the  United 
States: 

The  facts  are  that,  upon  a  representation 
made  by  the  plaintiff's  agent  to  the  chief  of 
ordnance  in  F^ruary,  1863,  the  plaintiff  de- 
sired an  order  for  several  thousand  carbines, 
and  was  prepared  to  manufacture  for  delivery 
one  thousand  per  month,  the  chief  of  ordnance, 
Apr.  13,  1863,  gave  it  an  order  "For  all  the 
carbines  that  you  c%n  make  in  six  months  from 
this  date,  not  to  exceed  six  thousand,"  eto. 
This  was  accepted  at  once.  On  the  23d  of  the 
same  month,  the  chief  of  ordnance  suggested  a 
change  of  location  in  tht  hind  sight  of  the 
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weapon,  and  a  slight  change  in  the  lock  plate. 
These  suggestions  were  assented  to.  They  ne- 
cessitated other  alterations;  and  still  others 
were  necessary  to  perfect  the  arm,  and  were 
made.  Taken  altogether,  these  changes  rendered 
necessary  the  delay,  to  wit:  to  Apr.  6, 1864,  for 
the  completion  of  the  six  thousand  carbines. 
The  United  States  refused  to  receive  them. 

The  slight  changes  suggested  by  the  Unitcfti 
States  would  not  apparently,  either  by  the  direct 
or  indirect  effect,  have  diminished  the  percent- 
age of  those  results  to  any  considerable  extent. 
Tne  plaintiff  chose  to  leave  the  court  ignorant 
of  that  extent,  and  it  is  a  matter  of  just  ob- 
servation, that  both  before  the  Secretarvof  War 
and  again  before  the  court,  it  mingled  the  ef- 
fect upon  the  time  of  delivery,  of  the  changes 
required  directly  or  indirectly  by  the  govern- 
ment, with  that  of  those  otliier  improvements 
added  of  its  own  head.  This  is  a  sort  of  vol- 
untary confusion  of  effects  that  probably  will 
be  of  no  service  to  the  cause  of  the  claimant. 

There  is  another  change  in  the  character  of 
the  performance  of  this  contract,  which  is  ob- 
servable. The  plaintiff  proposed  to  furnish  by 
instalments,  one  thousand  every  month,  that 
is,  about  enough  at  each  delivery  for  a  rai- 
ment. It  changed  this,  and  furnished  none  for 
six  months.  This  was  a  clear  disappointment  to 
the  government.  It  was  a  change  somewhat  in- 
genious, as  a  foundation  for  this  claim.  It 
seems  to  us  that  if  the  changes  desired  by  the 
United  States  directly  or  indirectly,  had  been 
the  only  ones  undertaken,  and  upon  the  plain- 
tiff's abiding  by  the  original  form  of  its  engage- 
ment, it  jiad  appeared  that  within  the  six 
months  it  could  furnish,  say  only  four  thou- 
sand, the  purely  voluntary  and  unauthorized 
character  of  its  proceeding  after  that  time  to 
manufacture  two  thousand  in  addition,  would 
have  been  plain,  perhaps  plainer  than  the  ap- 
pearance 01  its  want  of  authority  as  the  case 
now  stands.  We  submit,  however,  that  upon 
consideration,  it  is  not  less  certain  that  the 
plaintiff  cannot  recover  for  the  results  of  its 
industry  after  the  expiration  of  the  six  months 
under  the  real,  than  it  would  have  been  under 
the  supposed  stat^  of  facts.  The  only  result 
will  be  that,  as  it  made  no  perfect  carbines 
within  six  months,  it  can  recover  nothing. 

We  need  not  say  how  very  important  time  is 
in  all  matters  concerning  a  fla^ant  ^var  or 
how  especially  important  during  the  year  1863 
of  the  late  war.  The  variation  of  a  performance 
under  which  the  government  in  1863  might  rea- 
sonably have  exj-'ected  several  thousand  arms, 
from  time  to  time  within  six  months,  to  one  in 
which  it  was  to  receive  none  for  a  year,  was  a 
variation  of  gi*eat  magnitude.  We  have  no  oc- 
ca^iion  to  dispute  the  general  principles  of  law 
established  in  the  cases  cited  on  behalf  of  the 
claimant.  This  is  not  a  case  oi  a  contract  for  a 
certain  number  of  arms  to  be  i  "rnished  within 
a  certain  time,  which  is  the  general  character 
of  the  cases  cited.  If  it  had  been,  and  there  had 
been  besides  no  confusion  of  improvements  vol- 
unteered by  the  manufacturer,  with  those  re- 
quired by  the  government,  the  court  might  have 
adopted  the  substitution  of  reasonable  time  for 
the  specific  time  limited  in  the  contract.  But 
liere,  if  the  expression  "reasonable  time"  be 
substituted,  the  result  becomes  uncertain — the 
question  for  the  court  under  such  circumstances 


being:  what  is  a  reasonable  time  for  the  com- 
pletion of  any  number  of  gims,  not  to  exceed 
six  thousand?  Th<:  company  was  not  originally 
bound  to  furnish  the  whole  amount.  It  might 
have  furnished,  say  only  a  thousand.  That 
which  would  be  reasonable  time  for  the  manu- 
facture of  a  thousand,  is  not  so  for  five  thous- 
sand.  Could  the  company  have  tendered  the 
government  one  thousand  in  Apr.  1864,  and  by 
proving  that  by  altering  the  model  it  required 
twelve  months  to  make  them,  recover  the  value 
of  that  number? 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant  brought  his  suit  in  the  court 
of  claims  on  a  contract  by  which  he  had  agreed 
to  make  and  deliver  and  the  United  States  had 
agreed  to  receive  and  pay  for  all  the  limbner 
carbines,  not  exceeding  six  thousand,which  the 
company  could  make  in  six  months  from  the 
15th  day  of  April,  1863,  to  be  approved  and  in- 
spected by  Major  Hagner,  and  for  each  carbine 
so  inspected  and  delivered,  the  United  States 
was  to  pay  $20. 

The  company  immediately  entered  upon  the 
preparations  necessary  to  the  performance  of 
the  work ;  and  it  is  found  as  a  fact  by  the  court 
of  claims,  that  the  company  had  the  necessary 
means  txnd  facilities,  and  could  have  delivered 
the  six  thousand  carbines  of  the  kind  contract- 
ed for  within  the  six  months  limited,  in  con- 
formity with  the  agreement  as  first  made,  had 
not  changes  and  alterations  been  desired  and 
requested  by  the  government. 

*In  regard  to  these  changes  the  court  [*593 
finds  that  General  Ripley,  3iief  of  ordnance,  by 
letter  of  the  date  of  April  23,  requested  certain 
alterations  to  be  made  in  the  construction  of 
the  carbine;  that  these  were  made  by  the  con- 
tractors as  requested,  and  that  these  necessi- 
tated other  changes,  to  make  the  parts  con- 
form, and  also  alterations  in  the  machinery, 
and  new  tools  and  fixtures  to  perform  the  work. 
Other  changes  were  made  in  the  construction 
of  the  weapon  by  the  contractors  on  their  own 
motion,  which  were  important  and  judicious, 
and  which  materially  improved  it.  They  fur- 
ther say  that  it  is  not  agreed  precisely  how 
much  time  these  changes  required,  but  it  is  ad- 
mitted that  they  necessarily  required  two  or 
three  montlis,  a  part  of  which  resulted  from 
the  action  of  the  department,  and  that  the  con- 
tractors proceeded  in  good  faith  and  without 
unnecessary  delay. 

It  is  further  found  that,  on  or  about  the  5th 
of  April,  1864,  the  company  exhibited  one  of 
the  weapons  for  inspection,  and  notified  the  de- 
partment that  they  were  then  ready  to  com- 
mence delivery,  and  would  deliver  the  entire  six 
thousand  as  rapidly  as  the  government  could 
inspect  them,  and  asked  that  they  be  then  in- 
spected and  received  by  the  department,  which 
v/as  not  then,  and  has  not  since  been  done.  It 
is  further  found  that  inspection  of  contract 
arms  was  always  had  at  the  place  of  manufac- 
ture, and  is  made  of  the  parts  of  the  arms  be- 
fore they  are  put  together.  It  is  also  found 
that  the  time  consumed  by  the  company  in  fill- 
ing the  contract  beyond  the  time  fixed  by  its 
terms,  to  wit:  six  months,  was  rendered  neces- 
sary and  indispensable  by  the  changes,  altera- 
tions and  delays,  caused  solely  by  and  for  the 
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interest  of  £&e  government.  It  is  furilver  found 
that  the  government  was  aware  of  the  progress 
of  the  work  and  gave  no  notice  that  they  should 
refuse  to  accept  it  if  not  delivered  within  six 
months.  The  arms  were  inspected  by  competent 
persons,  and  foimd  to  be  according  to  contract 
and  'were  packed  in  cases  and  tendered  to  the 
sovemment,  which  refused  to  receive  or  pay 
for  them. 

59S*  j  *Wc  have  been  thus  minute  in  the  re- 
cital of  the  main  points  in  the  findings,  in  the 
ocort  of  claims,  because  we  think  the  statement 
of  the  case  is  the  best  argument  in  favor  of 
daJTnajit  that  can  be  made. 

We  cannot  believe  there  would  be  any  hesi- 
tation in  holding  an  individual  liable  who,  after 
making  such  a  c<m tract,  and  requesting  such  al- 
terations for  his  own  benefit,  and  who,  while 
aware  of  the  increased  time  necessary,  and  that 
the  other  party  was  in  good  faith  and  reason- 
able diligence  performing  the  work,  should  say, 
*T[  will  not  receive  or  pay  for  the  work  done, 
because  it  was  not  done  within  the  time  first 
stipulated/' 

There  is  no  reason  why  the  parties  should 
not  modify  the  contract  by  a  change  in  the 
^laracter  of  the  weapon  and  time  of  delivery; 
and  if  it  was  well  known  to  both  that  the 
fhrnnge  in  the  weapon  required  a  longer  time,  as 
the  court  finds  it  was,  it  must  be  implied  that 
both  parties  consented  to  such  an  extension  of 
time  as  was  necessary  or  reasonable  for  the 
completion  of  the  contract. 

T^  reply  to  this  is,  that  the  United  States 
did  not  contract  for  six  thousand  carbines,  but 
ily  for  so  many  as  could  be  made  and  deliv- 
within  the  six  months,  and  that,  notwith- 
standing the  change  ordered  in  their  construc- 
tion, as  none  were  delivered  within  that  time, 
^^  w^re  not  bound  to  take  any  afterwards. 

Rut  this  is  a  narrow  and  incomplete  view  of 
the  ccMitract.  It  leaves  out  the  claimant's  rights 
in  the  matter.  The  claimant  had  a  right  under 
the  original  contract  to  deliver  six  thousand 
carbines  within  six  months,  and  have  his  pay,  if 
he  could  make  so  many  within  that  time.  He 
eoold  have  made  them  all  within  that  time,  as 
found  by  the  court,  but  for  his  consent  to  the 
feqiiest  of  the  government  to-dhange  for  its 
benefit  the  structure  of  the  weapon.  As  before 
stated,  this  request  implied  such  an  extension 
of  time  as  was  imown  to  be  necessitated  by  that 
improvement,  and  the  government  must  be 
bound  by  this  reasonable  intendment  as  an  in- 
dividual would  have  been.  As  it  is  found  sub- 
stantially that  the  claimant  was  ready  and  of- 
fered to  deliver  within  a  reasonable  time,  he  is 
entitled  to  such  damages  as  he  sustained 
SBS*2  ***y  *^®  refusal  of  the  government  to  re- 
ceive and  pay  for  the  arms. 

What  are  those  damages?  It  is  not  found 
that  the  weapon  had  at  any  time  a  market 
yahie  or  current  selling  price.  It  is  not  found 
what  they  were  worth  or  could  have  been  sold 
for  at  the  time  they  were  offered  for  delivery 
and  refused.  They  were  not  then  or  at  any 
time  sold  or  offered  for  sale  by  the  claimant. 
The  only  criterion  of  damage  furnished  is  the 
finding  of  the  court,  that  the  six  thousand  car- 
bines are  now  (at  the  time  of  the  judgment 
9i  the  court)  in  the  possession  of  the  company, 
_  of  the  value  of  $3  each. 
As  the  case  stands,  we  reverse  the  judgment 
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of  the  court  of  claims,  and  remand  the  , 

with  directions  to  render  a  judgment  for  the 
claimant  for  such  damages  as  they  may  ascer- 
tain that  the  claimant  has  sustained  by  reason 
of  the  refusal  of  the  United  States  to  accept 
and  pay  for  the  six  thousand  carbines. 

CAROLINE  E.  SMITH  et  al,,  Plffa,  in  Err., 

<?. 
DAVID  L.  SHOEI^IAKER; 

AND 

CAROLINE  E.  SMITH  et  al.,  Plffa.  in  Err., 

DAVID  L.  SHOEMAKER. 

(See  S.  C.  17  Wall.  630-689.) 

Ancient  letter  aa  evidence  of  title — general  oh* 
jection,  when  auffident — apecial  oircum' 
atancea — immaterial  error. 

tl.  In  an  action  of  ejectment,  a  letter  of  plain- 
tiff's grantor,  written  to  the  ancestor  of  defendant, 
is  not  competent  evidence  to  show  that  the  ances- 
tor entered  into  possession  under  the  license  of 
plaintiff's  grantor,  without  some  evidence  that 
such  letter  was  received  or  acted  on  about  the  time 
of  such  entry  by  the  ancestor. 

2.  A  general  objection  that  such  letter  is  a  dec- 
laration of  the  grantor  of  his  own  rights  was  suf- 
ficient. 

3.  If  in  the  appellate  court  the  party  introduc- 
ing such  a  letter  relies  on  any  special  circum- 
stances as  an  exception  to  the  rule  (as  that  it  was 
part  of  the  rea  geatc^)  that  circumstance  must 
appear  in  the  bill  of  exceptions,  or  hy  the  record 
in  some  other  manner.  The  admission  will  be 
held  to  be  erroneous  unless  this  appears. 

4.  There  being  no  extrinsic  evidence  that  the 
letter  was  ever  received  or  acted  on  by  the  ances- 
tor, the  date  found  in  the  letter,  though  near  the 
time  of  entry,  is  not  sufficient  evidence  of  that  fact 
to  Justify  its  admission.  The  important  fact  be- 
ing its  receipt  by  the  defendant's  ancestor  at  a 

Jiarticular  time  cannot  be  established  by  the  date 
ound  in  the  letter  for  the  purpose  of  admitting 
the  letter.  The  date  would  thus  prove  the  letter 
and  the  letter  prove  the  date,  without  evidence 
that  either  was  true. 

5.  When  it  is  ar<;ucd  here  that  an  error  in  the 
court  below  worked  no  Injury  to  the  party  com- 
plaining, that  must  be  made  to  appear  beyond 
question.  If  it  is  only  to  be  seen  by  a  mere  pre- 
ponderance of  evidence  and  the  error  is  substan- 
tiated, the  case  must  be  reversed. 

[Nos.  119,  120.] 
Argued  Nov.  26,  187S.        Decided  Dec.  8,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Tlie  case  is  stated  by  the  court. 

Measra.  R.  B.  Waahington  and  W.  D.  Da- 
vidge  and  Lander  d  Merriman,  for  plaintiffs 
in  error: 

It  was  clearly  error  to  admit  in  evidence  the 
letter  from  John  Chandler  Smith  to  Hamil- 
ton J.  Smith,  dated  Sep.  10,  1845,  relating  to 
the  property  in  controversy. 

1.  This  letter  was  introduced  by  the  plain- 
tiff for  the  purpose  of  proving  that  John  Chand- 
ler Smith,  grantor  of  the  plaintiff,  placed  Ham- 
ilton J.  Smith  Jn  possession  of  the  property  in 
controversy,  aM  that  said  Hamilton  toc^  pos- 
session pursuant  to  the  authority  given  by  his 
brother,  and  in  subservience  to  his  title. 

There  is  no  evidence  whatever  to  show 
when  this  letter  was  written,  or  that  it  was 
ever  received  by  Hamilton  J.  Smithy  or  that  he 
replied  to  it,  or  that  it  was  responsive  to  any 
communication  made  by  him,  or  that  he  acted 
upon  any  nuggestions  contained  in  it.  Thestate- 
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mcmtt  made  in  the  letter  are  mere  hearsay  evi- 
denoe,  and  not  a  part  of  the  rea  geatm,  and  have 
no  more  efficacy  than  if  the^  had  been  made  by 
parol  to  a  third  per8<Hi,  having  no  privity  with 
the  defendants  or  those  under  whpm  they 
claim.  The  effect  of  its  admission  was  simply 
to  mislead  the  jury;  and  when  taken  in  connec- 
tion with  the  following  instruction,  contained 
in  the  judjge's  chaige:  ^'But  if  the  defendants 
have  obtained  ^eir  possession  in  subservience 
to,  or  under  the  plaintiff,  they  are  not  allowed 
afterwards  to  set  up  a  claim  to  the  properly  by 
means  of  their  possession" — ^was  oondusive  of 
the  whole  case  against  the  defendants. 

It  is  a  well-settled  principle  of  law,  that  all 
facts  relevant  to  the  issue,  which  have  not  been 
admitted  by  the  party  against  whom  they  are 
offered,  ouglit  to  be  proved  under  the  sanction 
of  an  oath.  See  Wright  v.  Doe,  d.  Tatham,  7 
Ad.  &  £1.  313. 

A  letter  written  by  a  party  is  not  admissi- 
ble in  evidence  in  his  own  favor,  except  as  a  no- 
tice or  a  demand. 

Richard8  v.  Frankum,  9  Car.  &  P.  221;  Fair- 
lie  V.  Denton,  3  Car.  &  P.  102;  see,  also,  Bturge 
V.  Buchanan,  2  Bl  A  Rob.  90;  MoNamara  v. 
Oihha,  1  Car.  &  M.  412. 

The  acts  of  a  party,  e,  g.,  his  own  letters,  can- 
not be  evidence  in  his  favor  when  offered  by 
himself.    Towle  v.  Stevenson,  1  Johns.  Cas.  110. 

Measra.  Joeepk  H.  Bradley,  Jr.,  and  B.  T. 
Merriek,  for  defendant  in  error: 

The  letter  of  John  Chandler  Smith  to  Ham- 
ilton J.  Smith,  of  Sep.  10,  1845,  was  properly 
admitted  in  evidence  by  the  court. 

(a)  It  was  admissible  as  tending  to  show  an 
assertion  of  title  tti  the  land  in  question  by 
John  Chandler  Smith  in  1845. 

{h)  The  presumpticm  is,  that  it  was  received 
by  Hamilton  J.  Smith.  The  fact  is  not  denied, 
nor  is  its  admissibility  questioned  on  that  point. 

(o)  The  defendants  claimed  to  have  entered 
in  1845,  which  accords  with  the  terms  of  the 
letter. 

(d)  It  is  directly  in  response  to  the  preten- 
sion that  Hamilton  J.  Smith  in  1845,  went  in- 
to possession  under  a  parol  gift  from  John 
Kilty  Smith. 

(e)  The  presumption  is,  that  Hamilton  J. 
Smith  went  into  possession  under  John  Chand- 
ler Smith.  Every  presumption  is  in  favor  ot 
possession  in  subordination  to  the  title  of  the 
true  owners. 

Jachaon  ▼.  Sharp,  9  Johns.  163;  Jaokaon  v. 
Watera,  12  Johns.  365;  Jaokaon  v.  Thomaa,  16 
Johns.  293. 

if)  There  is  other  evidence  in  the  record, 
showing  that  Hamilton  J.  Smith  acted  upon 
this  letter. 

The  date  of  the  letter  from  John  Chandler 
Smith  (Sep.  10,  1845),  set  out  in  the  first  bill 
of  exceptions,  is  prima  facie  evidence  of  the 
time  when  it  was  written. 

Hunt  V.  Maaaey,  6  B.  &  Ad.  903;  Anderaon 
▼.  Weston,  6  Bing.  N.  C.  296 ;  Butler  v.  Mount- 
garret,  6  Irish  L.  R.  N.  S.  102;  7  H.  of  L.  Cas. 
633. 

Certain  specific  objections,  numbering  seven, 
are  set  out  as  having  been  made  by  counsel  to 
the  letter  in  question ;  but  the  objection  thai  it 
was  not  written  at  the  time  it  bears  date,  and 
the  objection  that  it  was  not  received  bv  Ham- 
ilton J.  Smithy  are  not  among  them.  It  being 
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necessary  that  the  court  should  satisfy  itself  of 
any  fact  on  wliich  the  admissibility  of  the  let- 
ter depended  (see,  Butler  v.  Mountgarret,  6 
Bing.  09),  it  is  to  be  presumed  tluit  proof  of 
such  necessary  fact  was  made  to  the  judge  try- 
ing the  case. 

If  it  was  error  in  the  court  to  admit  the  let- 
ter, it  vas  not  such  an  error  as  will  warrant  a 
reversal  in  this  case;  because  the  admissions  of 
Hamilton  J.  Smith,  in  his  letters  of  1856,  to  the 
effect  that  he  held  under  and  by  permission  of 
John  Chandler  Smith,  was  ccmdusive  against 
the  adversary  character  of  the  possession  set  up 
as  a  defense  against  the  admitted  record  title, 
and  required  the  jury  to  find  for  the  plaintiff. 

Greenleaf  ▼.  Birth,  5  Pet.  135;  Coale  v.  Bar* 
rington,  7  H.  &  J.  147 ;  Union  Bank  v.  Plantenf 

Bank,  9  G.  &  J.  439. 

-  • 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  were  actions  in  which  the  defendant 
in  error  recovered  judgments  for  the  possession 
of  certain  real  estate  in  Greoorgetown.  The  same 
considerations  govern  both  cases. 

On  the  trial,  after  showing  a  title  of  record 
in  John  Chandler  Smith,  he  completed  his  own 
title  by  showing  a  conveyance  from  said  Smith 
to  himself,  dated  June  20, 1868.  The  bill  of  ex- 
ceptions states  that  the  defendants  then  intro- 
duced parol  evidence  tending  to  show  that 
Hamilton  J.  Smith,  the  father  of  the  defend- 
ants, entered  into  the  possession  of  the  prem- 
ises with  his  family,  claiming  title  thereto 
through  a  parol  gift  from  his  father,  J.  Kilty 
Smith,  who  was  also  the  father  of  John  Chand- 
ler Smithy  and  that  he  and  the  defendants,  his 
children,  continued  in  such  possession,  claim- 
ing to  own  the  lot  until  the  commencement  of 
the  actions.  The  possession  thus  shown  was 
for  a  period  sufficient  to  bar  the  action  under 
the  statute  of  limitations.  In  order  to  show 
that  the  possessicm  was  not  adverse  to  the  title 
of  John  Chandler  Smith  but  was  held  under 
him  and  was  by  license  or  permission  from  him, 
the  following  letter  was  offered  by  plaintiff  and 
admitted  in  evidence: 

"Baltimore,  September  10,  1845. 

Dear  Brother:  I  have  just  received  father's 
letter,  dated  26th  August,  sent  to  me  by  you. 
He  is  well  and  across  the  *lake  with  his  [*632 
friend,  Mr.  Montgomery.  My  health  is  better. 
My  complaint  is  the  dyspepsia,  which  I  had 
about  twelve  years  ago.  I  hope,  b^  strict  diet 
and  moderate  exercise,  to  recover  in  time.  My 
head  is  not  now  much  affected,  but  my  stom- 
ach very  weak.  I  am  stiU  at  uncle's,  as  they  in- 
sist upon  my  staying  with  them,  where  I  am 
very  comfortable  with  good  society,  and  I  go 
out  a-visiting  almost  every  eveninj^  with  my 
two  cousins.  As  regards  the  advertisement  for 
the  rent  of  the  house,  there  is  no  necessity  for 
it,  as  I  have  determined  to  place  you  and  your 
family  there,  as  it  will  be  the  very  best  plan  and 
you  will  be  better  satisfied;  so  you  may  take 
possession  as  soon  as  Mr.  Bagley  leaves  it.  There 
18  nothing  new  here  whatever.  I  have  just  writ- 
ten to  father.  It  is  perfectly  healthy  in  New 
Orleans.  We  are  all  well  here.  I  wish  you  to 
write  to  me.  Give  my  love  to  Allen  and  alL 
Your  affectionate  brother, 

John  Chandler  Smith, 

To  H.  J.  Smith,  Gecnrgetown,  D.  C." 
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Hie  admission  of  the  letter  was  objected  to 
and  an  exception  taken  on  the  ground,  among 
others,  that  plaintiff  could  not  introduce  his 
own  declaration  or  that  of  those  under  whom 
he  claimed,  to  show  that  the  ancestor  of  de- 
fendants had  entered  under  the  person  making 
the  declaration.  Other  and  more  specific 
grounds  of  objection  were  taken,  but  it  is  not 
necessary  to  menticm  them  here,  for  it  is  oer- 
637*]  tainly  a  *sound  principle  of  evidence, 
that  sudi «  declaration  as  this,  whether  oral  or 
in  writing,  is  inadmissible,  unless  some  excep- 
tion to  the  general  rule  be  shown.  And  this  dis- 
poses of  one  of  the  arguments  against  the  va- 
lidity of  the  exception,  namely;  that  while  seven 
distinct  objections  are  stated  in  the  bill  of  ex- 
ceptions, none  of  them  are  sound,  though  the 
letter  ma^  really  have  been  inadmissible.  We 
are  of  opinion  that  the  one  above  mentioned  is 
sufficient,  unless  the  record  shows  some  matter 
which  would  obviate  it. 

The  objection  is  supposed  to  be  removed  by 
tieatin^  the  letter  as  a  part  of  the  transaction 
l^  whi^  Hamilton  J.  Smith  obtained  posses- 
sion of  the  property,  and  thus  coming  within 
the  rule  of  exceptional  evidence  admitted  as 
part  of  the  res  geaice. 

But  the  difficulty  is  that  there  is  no  evidence 
that  the  letter  was  a  part  of  that  transaction. 
The  precise  time  when  Hamilton  J.  Smith  took 
possession  is  not  stated,  save  that  it  was  in 
1845,  and  after  the  28th  of  May.  The  date  found 
in  the  letter  its4^  is  relied  on  to  show  that  it 
was  written  about  the  time  possession  was 
taken,  and,  perhaps,  if  the  other  essential  re- 
quisites were>roven,  the  time  would  be  near 
cn€Ni^h  to  let  it  go  to  the  jury.  But  it  is  ob- 
vious that,  as  the  date  is  only  proved  by  the 
letter,  the  fact  that  the  letter  was  written  and 
received,  must  be  proved  before  the  date  can  be 
used  to  justify  the  admission  of  the  letter. 
Many  authorities  are  cited  to  show  that,  while 
the  date  foimd  in  an  instrument  ma^  be  disput- 
ed or  disproved  by  other  evidence,  it  is  prima 
facie  to  be  taken  as  the  true  date.  All  these 
cases,  however,  have  reference  to  the  case  of  an 
iastrument  which  has  been  admitted  in  evi- 
dence on  other  and  sufficient  ground,  and  where 
the  true  date  has  become  important  on  some 
other  issue  than  the  admission  of  the  letter.  It 
is  a  most  vicious  example  of  reasoning  in  a  cir- 
ele  to  admit  the  letter  to  prove  the  time  when 
it  was  written,  and  assume  this  to  be  the  real 
date  for  the  purpose  of  admitting  the  letter. 

Anotlier  objection  is,  that  there  is  nothing  in 
the  record  to  show  that  the  letter  was  delivered 
63S*]  to  Hamilton  J.  Smith,  or  *was  ever  in 
his  possession  or  acted  upon  by  him.  It  i9  not 
shown  bow  the  plaintiff  came  into  possession  of 
ft^  or  from  what  source  it  was  produced  by  his 
eounsel  at  the  time  of  the  trial.  It  would  vio- 
late notbing  found  in  the  record  to  suppose  that 
the  letter  was  written  and  delivered  to  the 
slaintiiT  by  its  supposed  author  on  the  same  day 
It  was  read  in  evidence.  When  a  party  seeks  to 
jimtify  in  a  court  of  review  the  admission  of 
socfa  ejf  parte  declarations  of  himself  or  his  ven- 
jor^  aj^ainst  the  objection  of  the  other  side,  he 
BHist  show  by  the  record  some  circumstance 
which  ^^ould  obviate  the  manifest  soundness  of 
the  objection. 

It  is  said,  however,  that  conceding  the  letter 
to  have  been   improperly   admitted^   there   is 
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enough  foimd  in  the  i'ecord  to  shew  that  the 

verdict  was  right,  if  it  had  beon  excluded  and, 
therefore,  its  admissicm  worked  the  defend- 
ants no  prejudice. 

Two  letters  from  Hamilton  J.  Smith  to  his 
brother  are  relied  on  to  show  his  admission,  as 
late  as  1856,  that  he  held  under  that  brother, 
and  acknowledged  his  superior  title.  And  it 
must  be  conceded  that  they  have  a  strong  tend- 
ency to  establish  that  proposition.  But  they  are 
not  conclusive;  and,  in  the  face  of  the  state- 
ment that  the  defendants  introduced  parol  evi- 
dence tending  to  show  that  Hamilton  J.  Smith 
entered  under  a  parol  gift  of  his  father,  it  is 
impossible  to  say  the  letter  worked  no  preju- 
dice. This  parol  evidence  is  not  given  in  the 
bill  of  exception,  and  may  have  been  very 
strong.  It  IS  possible,  nay  probable,  that  the 
jury,  balancing  between  the  weight  of  the  parol 
evidence  on  one  side  and  the  letters  of  Hamil- 
ton J.  Smith  on  the  other,  may  have  rested 
their  verdict  on  this  letter,  as  the  best  evidence 
of  what  really  occurred  at  the  time  possession 
was  taken.  The  jury  might  very  well  have  said 
that,  if  this  letter  was  written  and  received 
about  the  time  the  possession  was  taken — ^writ- 
ten by  the  man  who  had  title  to  the  land  to  the 
parly  about  to  enter  into  possession — they  would 
presume  that  the  latter  entered  on  the  prem- 
ises under  the  permission  given  in  the  letter, 
while  they  might  disregard  the  improvident  ad- 
missions of  a  weak-minded  and  dependent  man 
made  to  his  brother  ten  or  twelve  years  later. 

*We  repeat  the  doctrine  of  this  court  [*639 
laid  down  in  Deery  v.  Crap,  5  Wall.  795,  18  L. 
ed.  653,  that  while  it  is  a  sound  principle  that 
no  judgment  should  be  reversed  on  error  when 
the  error  complained  of  worked  no  injury  to 
the  party  against  whom  the  ruling  was  made, 
it  must  appear  so  clear  as  to  be  l^yond  doubt 
that  the  error  did  not  and  could  not  have  pre- 
judiced the  right  of  the  party.  The  case  must 
bo  such  that  this  court  is  not  called  on  to  de- 
cide upon  the  preponderance  of  evidence  that 
the  verdict  was  right,  notwithstanding  Ihe  er- 
ror complained  of. 

Other  errors  are  assigned  as  to  the  charge  of 
the  court,  but  as  no  exception  was  taken  to  that 
charge,  it  cannot  be  considered;  nor  do  we 
deem  the  errors  alleged  as  growing  out  of  the 
prayers  asked  and  refused  likely  to  occur 
again,  even  if  they  are  fairly  presented  by  the 
record  now. 

For  the  error  in  admitting  the  letter  objeat- 
ed  to,  the  judgment  is  reversed  and  the  case  re- 
manded for  a  neve  trial. 


THE  SHIP  STAR  OP  HOPE,  S.   G.  Rked, 

Claimant,  Appt,, 

V. 

ANDREW  S.  CHURCH  ei  al  • 

(See  S.  C.  *'The  Star  of  Hope,"  17  Wall.  651-656.) 

Goods  on  vessel,  where  to  he  stowed — negligent 
stowage-— dangers  of  the  seas. 

Where  the  contract  of  the  bill  of  lading  was 
that  the  goods  should  be  delivered  in  San  Pran- 
cisco  In  good  order  and  condition,  dangers  of  the 
seas,  fires  and  colIlsioDS  excepted,  sweating  pro- 
duced in  consequence  of  negligent  stowage  ia  not 
one  of  the  dangers  so  excepted. 


Note. — Liability  of  carrier  by  water  for  loa$  or 
damage  of  goods — see  note  to  Moore  v.  Am.  Trans. 
Co.  16  L.  ed.  674.  .,^ 
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In  view  of  the  practice  as  to  the  stowage  of  nuts 
on  such  voyage,  of  the  well-known  fact  that,  if 
■towed  in  the  hold,  they  are  liable  to  be  injured 
by  sweat,  and  of  the  marks  on  the  packages  that 
they  were  to  be  stowed  in  the  cabin  state-room,  it 
was  culpable  negligence  to  stow  them  in  the  hold. 

[No.  101.] 
Argued  Nov,  18, 181S.       Decided  Deo.  8, 187S, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  libel  In  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
California  by  the  defendants  in  error,  to  re- 
cover damages  to  certain  nuts  shipped  by  them 
on  The  Star  of  Hope,  from  New  York  to  San 
Frandsca 

The  facts  are  stated  in  the  opinion. 

The  district  court  rendered  judgment  for  the 
libelants  for  $2,141.51,  which  judgment  was  af- 
firmed by  the  circuit  court. 

The  claimants  appealed  to  this  court. 

Messrs.  Chat.  Donoline,  W.  Irvine,  Patter- 
son d  Btowe,  for  appellant: 

First.  Tlie  only  contract  that  binds  the  par- 
ties and  upon  which  all  parties  are  compelled 
to  rely,  is  the  bill  of  lading.  It  may  appear 
hard  upon  the  shipper  that  the  bill  of  lading 
does  not  specify  what  he  supposed  the  contract 
to  be;  but  nad  the  bill  of  lading  contained  harsh 
provisions  against  the  ship,  the  owner  could  not 
profess  his  sorrow  for  the  contents  and  escape 
its  effect.  Tlie  contract  being  in  writing,  that 
alone  must  govern. 

The  Delaware,  14  Wall.  679,  20  L.  ed.  779. 

Second.  No  parol  or  written  evidence  prior 
to  the  execution  of  the  bill  of  lading,  can  be 
given  to  vary  or  control  the  contract. 

fi  Phil.  Ev.  654,  8th  ed.  1869. 

That  both  the  parties  understood  the  bill  of 
lading  not  to  bind  the  ship  to  carry  in  the 
cabin,  you  have  the  evidence  of  the  captain  and 
Mr.  Church,  libelant. 

And  the  effort  by  the  allegation  of  the  libel 
to  show  a  custom,  shows  that  the  libelants  had 
no  Contract  as  claimed. 

Third.  There  is  nothing  whatever  in  the 
point  that  the  custom  is  to  carry  between 
decks.  All  the  libelants'  testimony  goes  to  show 
that  the  contract,  to  entitle  a  carriage  in  the 
cabin,  requires  it  to  be  so  stated  in  the  con- 
tract; and  not  being  so  stated,  the  contract 
does  not  by  custom  require  such  a  carriage.  The 
evidence  of  Church,  and  the  other  bills  of  lad- 
ing produced  show  that  this  bill  of  lading  im- 
plied no  such  carriage  by  any  custom. 

Fourth.  If  the  ccmtraot  was  not  what  the 
libelants  expected  or  wished,  tiiey  might  hav6 
applied  to  a  proper  court  to  reform  it,  and  thai 
the  ship  could  be  heard  on  such  suit.  In  the 
absence  of  its  correction,  it  must  stand  on  the 
ccmtract.  The  district  court  or  circuit  had  no 
authority  to  remodel. 

Messrs.  Chat.  E.  Wliiteliead  and  J.  E. 
Ward,  for  appellees: 

First.  Written  receipts  given  at  the  time,  at- 
tached to  and  accompanying  the  bill  of  lading, 
form  a  part  of  it  and  are,  therefore,  to  be  con- 
strued with  it.  The  master  testifies  that  thebill 
of  lading,  with  the  shipping  receipts  attached, 
was  sent  by  mail  to  the  consignees,  and  by 
them  handed  to  the  master. 

When  the  bill  of  lading  was  seen  in  Califor- 
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nia,  in  the  hands  of  the  agents  of  the  ship,  the 
receipts  were  still  fastened  to  it. 

Hunt  V.  lAvemiore,  6  Pick.  395. 

Contemporaneous  written  documoits  are  to 
be  construed  together  as  one  document. 

Second.  The  court,  on  trial,  can  amend  the 
bill  of  lading  in  regard  to  anything  omitted 
therefrom  tlij'ough  a  clerical  error,  contrary  to 
the  understanding  of  the  parties. 

Chouteauw  v.  Leech,  18  Pa.  224. 

Third.  A  clean  bill  of  lading  imposes  an  ob* 
ligation  to  store  under  the  deck.  The  agree- 
ment to  store  in  the  cabin  is  not  an  agreement 
in  contradiction  to  that  implied  obli^tion.  It 
is  ancillary  to  it,  and  aids  it  in  a  point  upon 
which  the  bill  of  lading  is  sil^it. 

Bonney  v.  Morrill,  67  Me.  372;  Blosstm^  v. 
QriHin,  13  N.  Y.  669;  Filkins  v.  Whyland,  24 
N.  Y.  338 ;    Witleck  v.  Waine,  16  N.  Y.  536. 

The  case  of  The  Delaware,  supra,  in  nowise 
conflicts  with  the  appellees'  position  in  this 
case.  The  appellees  claim  that  tiie  bill  of  lad- 
ing is  to  be  carried  out,  and  also  the  further 
agreement  as  to  cabin  stowage.  In  the  opinion 
of  Judge  Clifford,  in  the  case  of  The  Delaware, 
we  find  these  words: 

^'Evidence  of  usage  is  admissible  in  certain 
cases,  for  the  purpose  of  annexing  incidents  to 
the  contract  in  matters  upon  which  the  con- 
tract is  silent." 

In  the  case  at  bar,  evidence  both  of  express 
agreement  and  of  usage  have  been  admittal 
without  objection,  and  they  prove  an  incident 
to  the  contract  upon  which  that  contract  was 
silent. 

Fourth.  The  plaintiff  having  proven  a  cus- 
tom to  store  nuts  in  the  cabin,  and  it  having 
been  shown  that  nuts  stored  in  the  hold  would 
be  injured,  the  master  is  chargeable  with  negli- 
gence for  storing  in  the  hold,  whether  ho  gave 
a  bill  of  lading  or  not,  or  whether  there  was  an 
express  agreement  or  not. 

Ang.  Carr.  4th  ed.  187,  and  cases  cited;  Lamb 
V.  Parkman,  1  Spr.  343. 

The  court  held  that  the  question  of  negli- 
gence would  be  governed  by  the  custom  of 
trade,  and  if  the  goods  were  stowed  according 
to  the  customary  way  in  that  particular  trade, 
the  vessel  was  fU)8olved ;'  otherwise  not. 

Blaikie  v.  Bteinhridge,  6  Jur.  N.  S.  1128. 

Fifth.  No  objection  to  the  questions  relative 
to  the  receipts  and  agreements  having  been 
made  at  the  time  of  settling  the  interroffator- 
ies,  nor  on  motion  to  suppress  the  evidence 
when  returned,  none  can,  therefore,  be  made  to 
the  evidence  at  the  trial. 

York  Mfg.  Co.  v.  R.  Co.  3  Wall.  113.  18  Lu 
ed.  172. 

Mr.  Justice  Bradley  delivered  the  opinion, 
of  the  court: 

A  quantity  of  nuts  in  bags  and  boxes  were 
shipped  at  xiew  York  on  board  of  the  ship 
Star  of  Hope,  to  be.  delivered  to  the  libelants^ 
Church  and  Clark,  at  San  Francisco.  It  was 
cleairly  shown  on  the  trial,  that  if  nuts  are 
stowed  in  the  hold  on  this  voyase,  they  are  yerv 
liable  to  be  iniured  by  sweat;  Siat  it  is  the  al- 
most invariable  practice  to  carry  them  in  tJhe 
cabin  or  cabin  store-room  and  to  enter  them  on 
the  bill  of  lading  as  to  be  thus  carried;  and 
that  if  they  are  carried  in  the  hold,  they  are 
sometimes  inclosed  in  water-tight  oil  casks,  in 
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to  kMp  them  ill  t^ropei"  c<mdition.  The 
jee  in  this  case  were  all  marked,  "in  the 
cabin  store-room,*'  and  when  they  were  deliv- 
ered for  shipment,  receipts  were  given  hy  the 
recetTing  derk  of  the  vessel,  specifying  in  the 
margin  the  marks  of  the  goods,  including  the 
directions  ahove  quoted. 

But  the  bill  of  lading  which  was  received  bv 
the  shippers  after  the  parcels  were  delivered, 
omit4«d  any  allusion  to  this  direction.  The 
gooda  were  placed  in  the  hold  without  notice  to 
the  shippers,  and  were  damaged  on  the  voyage ; 
and  to  recover  the  amount  of  damage,  this  libel 
was  filed. 

The  claimant  insists  that  the  bill  of  lading 
is  the  only  ccmtract  binding  on  him,  and  as  that 
did  not  specify  any  particular  place  for  the 
stowage  of  the  gooas,  thev  were  properly 
stoiwed  between  decks  in  the  hold. 

This  is  not  a  sufficient  answer  to  the  libel- 
ants' case.  The  contract  of  the  bill  of  lading 
was,  ^at  the  goods  should  be  delivered  in  San 
Francisco  "in  good  order  and  condition,  dan- 
gers of  the  seas,  fire  and  collisions  excepted." 
The  defense  is  to  the  effect  that  "sweating"  is 
one  of  the  dangers  of  the  seas.  But  if  the  sweat- 
ing be  product  in  consequence  of  negligent 
stowage,  the  claimant  is  precluded  from  set- 
ting up  the  defense.  If  costly  mirrors  are 
stowed  amongst  loose  articles  of  hardware,  or 
if  a  ease  inclosing  valuable  statuary,  and 
marked  ''This  side  up  with  care,*'  is  placed  up- 
side down  amongst  a  lot  of  pig-iron,  the  claim- 
ant could  hardly  contend  that  he  is  protected 
from  responsibility  by  the  clause  relating  to 
the  dangers  of  the  seas.  In  this  matter,  as  in 
655^]  all  *others,  due  care  and  its  opposite, 
negligence,  are  relative  terms,  having  respect 
to  the  nature  of  the  duty  to  be  performed,  the 
knowledge  communicated  to  the  party  to  be 
charged,  and  the  prevailing  usages  of  the  busi- 
ness. In  view  of  the  almost  invariable  practice 
as  to  the  stowage  of  nuts  on  this  voyage  of  the 
well  known  fact  that  if  stowed  in  the  hold  they 
are  extremely  liable  to  be  injured  by  sweat,  and 
o#  the  marks  and  directions  on  the  packaf^es  in 
question  in  this  case,  it  was  culpable  negligence 
ni  the  master  of  the  vessel  to  stow  them  in  the 
bold.  If  he  could  not  stow  them  as  directed,  he 
■hovddy  at  least)  have  given  notice  to  the  ship- 


This  view  of  the  case  is  sufficient  to  dispose 
oi  it  without  deciding  whether  the  evidence  in 
reference  to  the  stowage  of  nuts  established  a 
eostom  of  the  trade  in  the  proper  sense  of  that 
term,  or  whether  the  shipping  receipts  were  a 
part  of  the  contract  of  affreightment. 

The  decree  ie  affirmed,  tcith  intereet  and  coats. 


USTTKO  STATES,  c»  rel  HENRY  LEWIS, 
Walter  Lewis  et  al.,  as  Lewis  Bros.  &  Co., 
and  £.  W.  Leahman,  Plffs.  in  Err,, 

V, 

GEORGE    8.  BOUTWELL,  Secretary   of   the 
Treasury  of  the  United  States. 

(See  8.  C  17  Wall.  604-609.) 

Mmmdamue,  office  of—euoceasor  to  officer  eon- 
not  be  substituted  as  defendant, 

1  Tlie  office  of  a  writ  of  mandamns  against  an 
oOcer  la  to  compel  the  performance  of  a  personal 
doty  resting  upon  the  rerson  to  whom  the  writ  is 


n 


2.  On  the  death  or  retirement  from  office  of  the 
original  defendant,  the  writ  must  abate,  in  the  ab- 
sence of  any  statutory  provision  to  the  contrary. 

3.  A  substitution  of  his  successor  in  office  as  de» 
fendant,  will  not  be  allowed. 

4.  A  suit  which  has  abated  must  be  dismissed. 

[No.  172.]  . 
Submitted  Dec,  5,  187S,    Decided  Deo,  15, 187S. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Motion  to  substitute  William  A.  Richardson, 
secretary  of  the  treasury,  in  place  of  George 
S.  Boutwell,  defendant. 

This  proceeding  was  conmienced  by  petition 
to  the  court  below,  asking  for  mandamus  di- 
recting Secretary  Boutwell  to  issue  certain 
bonds  under  an  act  of  Congress,  approved  Mar. 
2,  1861  (12  Stat,  at  L.  239).  An  order  was  is- 
sued for  the  secretary  to  show  cause,  etc.  On 
motion  of  the  respondent  the  order  to  show 
cause  was  vacated,  and  the  relators  removed 
the  cause  to  this  court.  Subsequently,  the  re- 
spondent resigned  the  office  of  secretary  of  the 
treasury,  and  Mr.  Richardson  was  appointed  as 
his  successor.    Hence  the  present  motion. 

Mr,  C.  H.  Hill,  Asst,  Atty,  Oen,,  f(»r  plain- 
tiff in  error: 

The  consequence  of  the  change  in  the  officer, 
it  is  submitted,  is  to  abate  the  entire  process. 

The  Secretary  v.  McOarrahan,  9  Wall.  313, 
19  L.  ed.  583. 

Mr.  Boutwell,  if  the  mandamus  should  issue 
to  him,  could  Aot  obey  the  order  of  the  court, 
because  he  is  no  longer  secretary  of  the  treas- 
ury. Mr.  Richardson  has  never  been  asked  and 
has  never  refused  to  issue  the  bonds. 

It  is  an  imperative  rule  of  the  law  of  manda- 
mus that  before  making  application  to  court 
for  the  writ  to  command  the  performance  of 
any  particular  act,  an  express  or  distinct  de- 
mand or  request  to  perform  it,  must  have  been 
made  by  the  prosecutor  to  the  defendant,  who 
must  have  refused  to  comply  with  such  de- 
mand, either  in  direct  terms  or  by  conduct  in 
which  a  refusal  can  be  conclusively  implied. 
Tapp.  Afan.  282,  283. 

Messrs,  R.  M.  Corwine  and  Quint  on  Cor- 
wine,  for  defendant  in  error: 

I.  Mandamus  is  in  the  nature  of  a  suit  at 
common  law.  After  institution,  its  conduct  and 
management  are  governed  by  the  pleadings  and 
practice  which  pertain  to  like  suits,  whether 
in  the  circuit  court  or  in  the  Supreme  Court  on 
writ  of  error. 

(a)  All  such  amendments  as  can  be  made  in 
suits  at  law,  may  be  made  in  suits  of  manda- 
mus. 

(6)  The  strict  rules  appertaining  to  the  old 
writ  of  right,  as  this  writ  was  once  called,  have 
no  longer  any  application  in  this  country. 

(c)  New  parties,  plaintiff  or  defendant,  may 
be  made  upon  a  proper  case. 

{d)  The  death  of  either  party  does  not  nec- 
essarily abate  the  suit. 

(e)  Upon  a  proper  case,  orders  for  the  sub- 
stitution of  parties  will  be  made  as  a  matter  of 
course. 

if)  In  whatever  form  the  proceedings  may 
be  commenced,  it  seems  that  a  motion  for  man- 
damus against  a  municipal  or  quasi  corpora- 
tion, is  virtually  a  proceeding  against  the  body, 
and  the  judgment  is  obligatory  on  the  members 
of  the  board  in  office  at  the  time  of  its  rendi- 

721 


664r^(* 


feuPBEMK  CoUBt  Of  THE  UNitED   &TATEd« 


Oct.  !tEBM, 


tion.  And  although  it  may  assume  the  char- 
acter of  an  individual  proceeding,  yet  if  it  be- 
comes necessary  to  enforce  the  orders  of  the 
courts  by  attachment  or  other  process  for  con- 
tempt, a  change  in  the  membership  of  the 
board  does  not  so  change  the  parties  as  to  abate 
tiieprooeeding. 

The  constituent  parts  of  the  board  may  not 
be  the  same,  but  the  representative  character 
of  the  body  remains. 

Maddow  y.  Graham,  2  Met.  (Ky.)  66;  Moses, 
Man.  200;  The  Sapphire,  11  Wall.  164,  20  L.  ed. 
127 ;  HolUster  v.  The  Judges,  etc.,  8  Ohio  St. 
201 ;  Kearney  y.  Denn,  ante,  41. 

If  this  were  a  proceeding  against  Greorge  S. 
Boutwell  individually,  and  he  was  dead,  there 
could  be  no  question  of  our  right  to  bring  in 
his  representatives  imder  this  rule.  Now,  the 
fact  that  his  name  was  mentioned  in  the  pro- 
ceeding, is  of  no  special  consequence,  since  the 
suit  is  against  the  secretary  of  the  treasury  as 
an  officer.  It  is  the  office  which  is  the  objective 
point,  not  its  temporary  occupant.  The  pro- 
ceedings are  designed  to  compel  that  officer 
(whoever  he  may  be)  to  execute  an  act  of  Con- 
gress, which,  by  its  terms,  devolve  upon  him  a 
special  duty.  The  officer  must  execute  it,  and 
the  writ,  when  issued,  will  command  him  to 
perform  that  duty. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  (^ce  of  a  writ  of  mandamus  is  to  com- 
pel the  performance  of  a  duty  resting  upon  the 
person  to  whom  the  writ  is  sent.  That  duty 
may  have  originated  in  one  way  or  in  another. 

it  may,  as  is  alleged  in  the  present  case,  have 
arisen  from  the  o^ceptanoe  of  an  c^ce  which 
has  imposed  the  duty  upon  its  incumbent.  But 
no  matter  out  of  what  facts  or  relations  the 
duty  haa  grown,  what  the  law  regards  and 
what  it  seeks  to  enforce  by  a  writ  of  manda- 
mus, is  the  ptersonal  obligation  of  the  individ- 
ual to  whom  it  addresses  the  writ.  If  he  be  an 
officer,  and  the  duty  be  an  official  one,  still  the 
writ  is  aimed  exclusively  against  him  as  a  per- 
son, and  he  only  can  be  punished  for  disobedi- 
ence. The  writ  does  not  reach  the  office.  It 
cannot  be  directed  to  it.  It  is,  therefore,  in 
substance,  a  personal  action,  and  it  rests  upon 
the  averred  and  assumed  fact  that  the  defend- 
ant has  neglected  or  refused  to  perform  a  per- 
sonal duty,  to  the  performance  of  which  by^ 
him  the  relator  has  a  clear  right.  Hence,  it  is 
an  imperative  rule  that  previous  to  making  ap- 
plication for  a  writ  to  command  the  perform- 
ance of  any  particular  act,  an  express  and  dis- 
tinct demand  or  request  to  perform  it  must 
have  been  made  by  the  relator  or  prosecutor 
upon  the  defendant,  and  it  must  appear  that  he 
refused  to  comply  with  such  demand,  either  in 
direct  terms  or  by  conduct  from  which  a  refus- 
al can  be  conclusively  inferred.  Tapp,  Manda- 
mus, 283.  Thus  it  is  the  personal  default  of 
the  defendant  that  warrants  impetration  of  the 
writ,  and  if  a  peremptory  mandamus  be  award- 
ed, the  costs  must  fall  upon  the  defendant. 

It  necessarily  follows  from  this,  that  on  the 
death  or  retirement  from  office  of  the  original 
defendant,  the  writ  must  abate  in  the  ab- 
sence of  any  statutory  provision  to  the  con- 
608*]  *trary.  When  the  personal  duty  exists 
only  so  long  as  the  office  is  held,  the  court  can- 
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not  compel  the  defendant  to  perform  it  after 
his  power  to  perform  has  ceased.  And  if  a 
successor  in  ofuce  may  be  substituted,  he  may 
bo  mulcted  in  costs  for  the  fault  of  his  prede- 
cessor, without  any  delinquency  of  his  own. 
Besides,  were  a  demand  made  upon  him,  be 
might  discharge  the  duty  and  render  the  inter- 
position of  i^he  court  imnecessary.  At  all 
events,  he  is  not  in  privity  with  his  predeces- 
sor, much  less  is  he  his  predecessor's  personal 
representative.  As  might  be  expected,  there- 
fore, we  iind  no  case  in  which  such  a  substitu- 
tion as  is  asked  for  now  has  ever  been  allowed 
in  the  absence  of  some  statute  authorizing  it. 
On  the  contrary,  after  the  statute  of  9th  Anne, 
ch.  20,  sec.  1,  it  was  the  acknowledged  doctrine 
in  England,  that  the  rules  and  practice  as  to 
abatement  by  death,  resignation,  or  removal 
from  office,  were  the  same  in  cases  of  manda- 
mus as  in  personal  actions.  By  that  statute, 
it  was  enacted  that  the  prosecutor  or  relator 
may  plead  to  or  traverse  all  or  any  of  the  nciate- 
rial  facts  averred  in  the  return,  the  defendant 
having  libertjr  to  reply,  take  issue  or  demur, 
and  it  was  directed  that  8U(^  further  proceed- 
ings might  be  had  as  might  have  been  had  if 
the  prosecutor  had  brou^t  his  action  on  the 
case  for  false  return.  Thus  mandamus  became 
in  effect  a  personal  action  against  the  defend- 
ant See,  Chit  Gen.  Pr.  3d  ed.  1406-1409. 
This  statute  was  in  force  in  Maryland  when  the 
District  of  Columbia  was  a  part  of  that  state, 
and  hence  it  is  in  force  in  the  District  now. 
Therefore,  whatever  may  be  the  rule  elsewhere, 
here  a  writ  of  mandamus  must  abate  whrnever 
the  performance  by  the  defendant  of  the  per- 
sonal duty  it  seeks  to  enforce  has  become  im- 
possible. 

The  law  was  changed  to  some  extent  in  Eng- 
land, by  the  later  act  ol  parliament  of  1  Wm. 
IV.,  ch.  21,  §  5,  by  which  it  was  enacted  that 
in  case  the  return  to  any  writ  (of  mandamus) 
within  the  purview  of  the  act  should,  in  pursu- 
ance of  an  allowance  made  by  it,  be  expressed 
to  be  made  on  behalf  of  any  other  person  than 
the  defendant,  the  further  proceedings  <m  such 
writ  should  not  abate  or  be  discontinued 
•by  death,  resignation  or  removal  from  [♦609 
office  of  the  person  who  made  such  return,  but 
the  same  might  be  continued  and  carried  on  in 
the  name  of  such  person,  and  if  a  peremptory 
writ  should  be  awarded,  it  might  be  directed  to 
any  successor  of  such  person  m  office  or  right. 
No  similar  statute  exists  with  us,  and  its  en- 
actment in  England  was  a  recognition  of  the 
rule  that  the  death,  resignation  or  remoyal 
from  office  of  the  defendam;,  worked  an  abate- 
ment of  the  action.  It  required  a  statute  to 
change  the  rule  and  to  avoid  injustice,  Uie  coeta 
of  the  writ,  when  issued  and  obeyed,  were  oom- 
mitted  to  the  discretion  of  the  court 

And,  even  if  the  retirement  of  the  defendant 
from  office  and  his  consequent  inability  to  per- 
form the  act  demanded  to  be  done  does  not 
abate  the  writ,  or  necessitate  its  discontinu- 
ance, there  is  still  an  insuperable  difficulty  in 
the  way  of  our  directing  the  substitution  asked 
for.  We  can  exercise  only  appellate  power.  We 
have  no  original  jurisdiction  in  the  case.  Mar- 
hury  V.  Madison,  1  Cranch,  137;  Kendall  v.  U 
8,  12  Pet  62G.  But  any  summons  issued,  or 
rule  upon  Mr.  Richardson  requiring  him  to  be- 
come a  party  to  the  suit,  would  be  the  exercise 
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<^  original  jurisdiction  over  both  a  new  party 
and  a  new  cause,  ior  the  duty  which  he  would 
be  required  to  perform  would  be  his  own,  not 
that  of  his  predecessor. 

¥cT  these  reasons  the  motion  must  he  denied. 

Subsequent  to  the  above  decision  upon  the 
moti<Mi  to  substitute  Mr.  Richardson,  the  case 
was  submitted  <hi  Dec.  24,  1873,  upon  the  mer- 
its by  Messrs.  B.  M.  Corwine  and  Quinton 
Corwime,  and  was  decided  on  Jan.  6,  1874, 
whereupon, 

Mr.  Justice  Cliiford,  delivered  the  opinion 
of  the  court: 

This  is  an  application  for  a  peremptory  man- 
damus to  the  respondent,  as  secretary  of  the 
treasury,  to  issue  to  the  relators  certain  bonds, 
as  particularly  described  in  the  petition  filed  in 
the  subordinate  court. 

Pursuant  to  the  practice  in  such  cases,  the 
court  of  original  jurisdiction  granted  a  rule  to 
show  cause,  and  the  same  having  been  served, 
the  respondent  appeared  and  moved  that  the 
rule  be  vacated,  assigning  for  cause  that  it 
shows  upon  its  face  that  the  act  demanded  to 
be  done  is  an  act  involving  judgment  and  dis- 
cretion. Hearing  upon  the  motion  was  subse- 
quently had,  in  general  term,  and  the  court  dis- 
charged, set  aside,  and  vacated  the  rule  and 
adjudged  that  the  relators  take  nothing  by 
their  application — that  they  pay  the  costs  of 
the  proceeding;  whereupon  the  relators  sued 
out  a  writ  of  error  and  removed  the  cause  into 
this  court. 

Since  the  case  was  removed  here,  the  respond- 
ent in  the  court  below  resigned  his  office  as 
stcretsLrv  of  the  treasury,  ai^  the  present  sec- 
retary has  been  appointed  as  his  successor. 
Attempt  was  made  to  remedy  that  difficulty 
by  a  motion  filed  here  during  the  present  term 
to  substitute  the  name  of  the  present  secretary 
of  the  treasury  for  that  of  the  respondent  in 
the  original  application  fnd  rule  to  show  cause; 
but  the  court  refiised  to  grant  the  mbticm,  for 
the  reasons  given  in  the  opinion  of  the  court 
delivered  in  response  to  that  motion,  in  which 
the  court  decided  that  the  suit  abated  by  the 
reeogniticm  of  the  respondent  in  the  proceed- 
ing and  by  the-  appointment  of  a  successor. 

Reference  need  only  be  made  to  the  opinion 
given  on  that  occasion  to  support  the  conclusion 
to  which  the  court  has  come,  in  finally  dispos- 
ing of  the  case.  TJie  Secretary  v.  McOarrahan, 
9  Wall.  313,  19  L.  ed.  583. 

The  suit  being  now  reached  in  the  regular 
fall  of  the  docket,  the  court  decides  that  the 
suit,  having  abated,  must  be  dismissed. 

DismisseSi. 


WILFORD  L.  WILSON,  Assignee  of  Douglas 
W.  Vanderhoof  and  Andrew  J.  Vanderhoof, 
Bankrupts,  Complainant, 

V. 

THE  CITY  BANK  OF  ST.  PAUL. 
(Sec  8.  C.  17  Wall.  473-488.) 
Judgment  against  insolvent — bankrupt  law — 
tchen  judgment  valid — lien  of,  not  displaced 
hy   bankrupt  proceedings. 
tl.  Under  a  sound   constractlon  of  sections  85' 
md  39  of  the  bankrupt  law,  something  more  than 
passive  nonresistance   in  an   insolTent  debtor   is 

tHeadnotes  bj  Mr.  Justice  Miller. 
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necessary  to  invalidate  a  judgment  and  leyy  on  his 
property  when  the  debt  is  due  and  be  has  no  defense. 

2.  In  such  case  there  is  no  legal  obligation  on 
the  debtor  to  file  a  petition  in  banlcruptcy,  to  pre- 
vent the  judgment  and  leyy,  and  a  failure  to  do  so 
is  not  sufficient  evidence  of  any  intent  to  give  a 
preference  to  the  judgment  creditor,  or  to  defeat 
the  operation  of  the  banlcrupt  law. 

3.  Though  the  judgment  creditor  in  such  a  case 
may  Icnow  the  insolvent  condition  of  the  debtor, 
his  judgment  and  levy  upon  this  property  are  not, 
therefore,  void,  and  are  no  vtolation  of  the  act. 

4.  A  lien  thus  obtained  by  bim  will  not  be  dis- 

?ilaced  by  subsequent  proceedings  in  banlcruptcy, 
bough  commenced  within  four  months  after  levy 
of  the  execution  or  rendition  of  the  judgment. 

5.  Very  slight  circumstances,  however,  which 
tend  to  show  the  existence  of  an  affirmative  desire 
on  the  part  of  the  banlcrupt  to  give  a  preference  or 
defeat  the  operation  of  the  act,  may,  bv  giving 
color  to  the  whole  ti-ansaction,  render  the  lien  void. 

6.  The  special  circumstances  must  be  left  to  de- 
cide each  case  as  it  arises.  The  present  one  is 
destitute  of  any  such  evidence. 

[No.  94.] 
Submitted  Nov.  13, 187S.  Decided  Dec.  22, 1878. 

ON  a  certificate  of  division  of  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Minn^ 
sota. 

The  case  is  stated  hy  the  court. 

Messrs.  E.  G.  Rosers  and  M.  Lamphrey, 
for  complainant: 

Vanderhoof  Bros,  being  insolvent,  suffered 
their  entire  stock  of  goods  to  be  seized  on  exe- 
cution, on  a  judgment  by  default  obtained 
against  them  by  the  bank,  with  intent  to  give 
a  prefer^ice  to  the  bank  over  the  other  cred- 
itors, and  in  fraud  of  the  35th  and  39th  sec- 
tions of  the  bankrupt  act. 

1.  Vanderhoof  .Bros,  suffered  their  property 
to  be  seized.  See,  In  re  Di6blee,  2  Bk.  Reg.  185. 

2.  The  suffering  their  property  to  be  seized 
on  execution,  was  a  transfer  of  the  property, 
within  the  meaning  of  the  35th  and  39th  sec- 
tions  of  the  act. 

In  re  Black  and  Secor,  1  Bk.  Reg.  81 ;  Wilson 
V.  Brinkman,  2  Bk.  Reg.  149;  In  re  Wright, 
2  Bk.  Reg.  155;  Fitch  v.  McGie,  2  Bk.  Reg. 
164;  Driggs  v.  Moore,  3  Bk.  Reg.  149;  Hood 
v.  Karper,  5  Bk.  Reg.  361. 

The  bank  stands  in  no  better  position  than 
if  Vanderhoof  Bros,  had  paid  the  debt  in  mon- 
ey or  in  goods. 

Shawhan  v.  Wherritt,  7  How.  646 ;  Smith  v. 
Buchanan,  4  Bk.  Eieg.  134;  Wilson  v.  Bk.  6 
Bk.  Reg.  274,  Op.  of  Dillon,  Ch.  J. 

3.  It  was  a  transfer  out  of  the  ordinary  and 
usual  course  of  Vanderhoof  Bros.'  business 
and,  therefore,  prima  facie  fraudulent.  Bank- 
rupt act,  $  35. 

For  (a)  it  can  never  be  in  the  usual  and  or- 
dinary course  of  business  for  a  trader  to  pay 
his  creditors  by  means  of  a  levy  of  execution. 
(6)  It  was  the  transfer  of  the  whole  of  a  trad- 
er's stock  in  trade  and  their  entire  property,  to 
pay  a  preexisting  debt.  Such  a  transfer  neces- 
sarily breaks  up  their  business,  and  cannot  be 
in  the  usual  and  ordinary  course  of  business. 
It  is  in  itself  an  act  of  bankruptcy,  and  a  fraud 
upon  the  bankrupt  act. 

In  re  Langley,  ewp.  Perry,  1  Bk.  Reg.  155; 
Grow  V.  Ballard,  2  Bk.  Reg.  69;  In  re  Gay,  2 
Bk.  Reg.  116;  Foster  v.  Hackley,  2  Bk.  Reg. 
131;  In  re  Batchelder,  3  Bk.  Reg.  37;  In  re 
Graham  v.  Stark,  3  Bk.  Reg.  93;  Rison  v. 
Knapp,  4  Bk.Reg.ll4«  affirmed  in  circuit  court. 
Miller,  Ch.  J. 
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4.  The  necessary  consequence  of  Vanderhoof 
Bros.  Buffering  their  entire  stock  in  trade,  and 
their  entire  property  to  be  levied  on,  was  to 
break  up  their  business  and  put  it  out  of  their 
power  to  pay  their  other  cr^tors.  It  appro- 
priated their  whole  property  to  the  payment  of 
a  single  creditor,  putting  the  property  into  the 
hands  of  that  creditor,  enabling  him  to  pay 
himself  in  full,  without  regard  %o  whether  oth- 
er creditors  were  paid  or  not  and,  thereby  nec- 
essarily giving  a  preference  to  that  creditor. 
^  It  was  an  act  of  bankruptcy  and,  under  the 
circumstances,  it  was  almost  inevitable  that 
Vanderhoof  Bros,  other  and  unpreferred  cred- 
itors should  proceed  against  them  in  bankrupt- 
py  (as  has  actually  been  the  case),  in  which 
event  the  effect  of  Vanderhoof  Bros,  suffering 
the  levy  is  to  impede,  hindei>  and  delay  the 
operation  of  the  bankrupt  act. 

Vanderhoof  Bros,  must  be  presumed  to  have 
intended  these  natural  and  l«gal  consequences 
of  their  conduct;  they  might  have  prevented 
them  by  filing  their  petition  in  volunteiry  bank- 
ruptcy. Not  having  done  so,  but  having  suf- 
fered a  creditor  to  obtain  a  preference  which 
they  might  have  prevented,  they  must  be  pre- 
sumed to  have  intended  to  give  such  a  prefer- 
ence. 

Denney  v.  Dwna,  2  Cush.  160;  Beala  v.  Clark, 
13  Gray,  IS;  In  re  Drummond,  1  Bk.  Reg.  10; 
In  re  Black  and  Becor,  1  ^k.  Reg.  81;  In  re 
Graft,  1  Bk.  Reg.  80 ;  In  rt.  Sutherland,  1  Bk. 
Reg.  UO;,naughey  v.  Alhin,  2  Bk.  Reg.  129; 
Foster  v.  Hackley,  2  Bk.  Reg.  131;  In  re 
Fitch  V.  McOie,  2  Bk.  Reg.  164 ;  Farrin  v.  Craw- 
ford, 2  Bk.  Reg.  181 ;  In  re  Dihhlee,  2  Bk.  Reg. 
185;  In  re  Randall,  3  Bk.  Reg.  4;  Ahl  v.  Thorn- 
er,  3  Bk.  Reg.  29;  In  re  Graham  v.  Stark,  3 
Bk.  Reg.  93;  In  re  WelU,  3  Bk.  Reg.  95;  In  re 
Smith,  3  Bk.  Reg.  98;  In  re  Bardy  v.  Clark, 
3  Bk.  Reg.  99 ;  S.  C.  on  appeal,  4  Bk.  Reg.  77 ; 
Campbell  v.  Traders'  Bank,  3  Bk.  Reg.  124;  In 
re  Diggs  v.  Moore,  3  Bk.  Reg.  149 ;  In  re  Terry 
and  Cleaver,  4  Bk.  Reg.  33 ;  In  re  Bloss,  4  Bk. 
Reg.  37 ;  Rison  v.  Knapp,  4  Bk.  Reg.  114;  Mar- 
tin V.  Toof,  4  Bk.  Reg.  158;  the  last  two  cases 
afl&rmed  on  appeal  to  the  circuit  court  by  Mil- 
ler, Ch.  J. ;  /n  re  Silverman,  4  Bk.  Reg.  173. 

The  bank  and  its  cashier  having  £iowledge 
of  Vanderhoof  Bros.*  acts  of  banJo-uptcy,  and 
having  also  knowledge  of  Vanderhoof  Bros.'  in- 
solvency, or  at  least  reasonable  cause  to  believe 
them  insolvent,  had  also  reasonable  cause  to 
believe  that  a  fraud  upon  the  bankrupt  act 
was  intended  by  Vanderhoof  Bros.,  and  in  fact 
did  themselves  intend  to  obtain  a  preference  in 
fraud  of  the  act. 

1.  It  follows  as  a  necessary  c<Miclusion,  that 
if  the  bank  and  its  cashier  had  reasonable  cause 
to  believe  Vanderhoof  Bros,  insolvent,  "They 
had  reason  to  believe  that  Vanderhoof  Bros.,  in 
neglecting  to  make  payment  of  their  debts,  in 
submitting  to  suit  and  in  neglecting  to  take  the 
steps  contemplated  by  the  bankrupt  act,  for 
the  purpose  and  equal  benefit  of  all  their  cred- 
itors, according  to  the  plain  intent  and  purport 
of  the  law,  were  acting  fraud  of  the  law  itself." 

Wilson  V.  City  Bank  (op.  by  Dillon),  5  Bk. 
Reg.  274;  Hood  v,  Karpcr,  5  Bk.  Reg.  361; 
Smith  V.  Buchanan,  4  Bk.  Reg.  134. 

Thegr  had  reason  to  believe  that  they  had 
•eioed  all  Vanderhoof  Bros.'  goods  on  execution, 
and  tliat  the  bank  would  obtain  a  preference 
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over  their  other  creditors,  and  thereby  a  fraud 
on  the  act  would  be  perpetrated.  They,  as 
well  as  Vanderhoof  Bros.,  must  be  presumed 
to  have  intended  the  consequences  of  their  ccm- 
duct,  and  these  consequences  were  to  give  the 
bank  a  preference,  and  to  prevent  the  property 
from  being  distributed  equally  among  Vander- 
hoof Bros.'  creditors,  imder  the  provisions  of 
the  bankrupt  act. 

2.  The  transfer  effected  by  the  levy  being  out 
of  the  usual  and  ordinary  course  of  Vander- 
hoof Bros.'  business,  was  to  the  bank  prima 
facie  evidence  of  fraud. 

The  defendant,  the  City  Bank,  after  acts  of 
bankruptcy  of  Vanderhoof  Bros.,  of  which  it 
and  ito  cashier  had  full  knowledge,  and  with 
reasonable  cause  te  believe  Vanderhoof  Bros. 
insolvent,  could  not,  by  proceeding  in  a  state 
court,  obtain  a  valid  lien  and  seize  the  prop- 
erty of  the  bankrupt  to  the  exclusion  of  the 
other  creditors.  This  is  said  by  the  Supreme 
Court  of  the  United  States,  in  Shawhan  v. 
Wherritt,  te  be  "the  chief  and  important  ques- 
tion involved"  in  that  case,  and  it  was  there 
held  that  such  a  proceeding  on  the  part  of  the 
creditor  was  a  fraud  upon  the  bankrupt  act 
and,  therefore,  void. 

7  How.  627. 

A  security  or  priority  gained  in  a  state  court 
stands  upon  no  better  footing  than  a  payment 
made  by  the  bankrupt  to  a  creditor.  7  How. 
645. 

The  decision  in  that  case  applies  with  even 
greater  force  under  the  act  of  1867  than  under 
the  act  of  1841,  and  has  been  followed  accord- 
ingly. 

In  re  Black  and  Secor,  1  Bk.  Reg.  81 ;  In  re 
Fitch  V.  McGie,  2  Bk.  Reg.  164;  In  re  Kings- 
bury, 3  Bk.  Reg.  84;  White  v.  Raftery,  3  Bk. 
Reg.  53 ;  In  re  Graham  v.  Stark,  3  Bk.  Reg.  93 ; 
In  re  Davidson,  3  Bk.  Reg.  106;  Beattie  v. 
Gardner,  4  Bk.  Reg.  106;  Smith  v.  Buchanan, 
4  Bk.  Reg.  134;  In  re  Gregg,  4  Bk.  Reg.  150; 
Wilson  V.  Bk,  (op.  of  Dillon,  Ch.  J.),  5  Bk. 
Reg.  274. 

Mr,  Harrie  OflELoer,  for  defendant  in  er- 
ror: 

Under  the  35th  and  39th  sections  of  the 
bankrupt  act,  the  intent  is  as* much  a  fact  to 
be  proven  as  the  transfer,  or  the  surrendering, 
or  procuring  property  te  be  taken.  If  the  in- 
tent is  to  1^  inferred  from  the  transfer,  then 
the  qualifying  words  "with  intent  to  give  m 
preference"  are  meaningless. 

There  is  no  pretense  of  any  collusion  in  this 
cause,  no  fraud  in  fact,  nor  was  any  such  in- 
tent, as  a  matter  of  fact,  shown. 

There  was  no  act  or  thing  done,  directly  or 
indirectly,  by  Vanderhoof  Bros.  If  they  had 
procured  their  property  to  be  taken,  or  made  m 
transfer  of  it  to  their  creditors,  then  it  might 
be  proper,  in  certein  circumstances,  to  infer 
an  intent  on  their  part,  because  there  was  ac- 
tion on  their  part,  or  if  the  debtors  had  a  de- 
fense to  the  action  and  remained  passive,  then 
possibly  an  intent  could  be  inferr^.  But  they 
had  no  defense  to  this  action,  and  they  did  noth- 
ing because  they  had  nothing  to  do.  The  com- 
plainant asks,  because  the  bank  brought  suit 
upon  a  just  debt,  overdue,  and  proceed^  in  the 
usual  course  of  judicial  proceedings  to  obtain 
judgment  and  make  a  levy  upon  uie  property 
of  these  debtors,  that  therefore  the  debtora  in- 
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tended  to  give  the  bank  a  preference  and  defeat 
and  delay  the  bankrupt  act. 

In  the  case  of  Wnght  v.  Filley,  4  Bk.  Reg. 
197,  which  turned  upon  this  very  point,  Mr. 
Justice  Miller  refused  even  to  declare  the  debt- 
or bankrupt,  because  the  only  evidence  of  intent 
was  the  same  as  in  the  case  at  bar.  We  quote 
from  the  opinion:  "The  debt  on  which  the 
judgment  was  procured  was  a  real  debt,  was 
due  and  unpaid,  and  the  debtor  had  no  defense 
to  it.  There  is  not  the  least  reason  to  sup- 
pose that  he  desired  to  give  the  creditor  who 
got  the  judgment  any  preference  or  advantage 
over  his  other  creditors,  or  that  he  in  any  man- 
ner suggested  or  encouraged  the  suit,  or  the 
levy  of  the  execution.  ...  I  cannot  satisfy 
myself  that  mere  honest  inaction  in  a  poor 
man,  when  this  creditor  seeks  by  law  to  collect 
a  just  debt,  is  itself  an  act  of  bankruptcy." 

It  is  plain  that  the  law  contemplates  some 
cases  where  property  may  be  held  by  the  cred- 
itor under  a  levy,  from  the  fact  that  it  men- 
tions cases  where  it  cannot  be  held,  and  all 
courts  have  so  construed  it;  but  if  the  intent 
is  to  be  inferred  from  the  act,  or  the  want  of 
it,  as  the  ease  may  be,  no  transfer  or  taking 
can  be  valid,  because  the  fact  of  transfer  or 
taking  supplies  the  intents 

Agaia,  under  the  construction  of  the  words, 
asked  by  the  complainant,  there  must  be  in- 
solvency, bankruptcy  and  knowledge  on  the 
part  of  the  creditor,  in  every  case  iSfore  judg- 
ment, if  there  was  in  this  case ;  because  it  is  im- 
possible to  obtain  judgment  where  a  debtor 
pays  a  debt  when  it  becomes  due,  and  the  cred- 
itor must  always  have  knowledge  of  the  debt- 
or's default;  and  the  only  act  of  bankruptcy, 
in  this  case,  was  the  non-payment  of  the  note 
upon  which  suit  was  brought. 

It  is  not  claimed  that  there  was  a  shadow  of 
fraud  in  fact  in  this  case.  It  is  admitted  that 
the  bank  acted  in  good  faith,  and  sought  only 
to  collect  its  debt  by  the  means  provided  by  the 
laws  of  Minnesota.  If  the  bank  had  reasonable 
cause  to  believe  a  fraud  on  the  act  was  in- 
tended, then  every  creditor  must  dave  the  same 
cause  in  every  case;  for  every  creditor  must 
have  the  same  knowledge  the  bank  had,  before 
it  can  begin  suit  and  obtain  judgment.  But 
the  law  implies  that  there  may  be  cases  where 
the  creditor  has  not  "reasonable  cause,"  and  it 
must  be  in  such  a  case  as  this,  if  at  all. 

If  the  debtor  did  not  intend  to  commit  a 
fraud,  it  can  hardly  be  claimed  that  the  cred- 
itor had  reasonable  cause  to  believe  he  did. 

All  the  proceedings  of  the  bank  against  the 
debtors,  in  the  state  court,  were  regular  and  in 
aecordanoe  with  the  statutes  of  Minnesota.  The 
property  was  duly  levied  upon  and  sold  by  the 
tberiff  of  Ramsey  county,  and  there  is  no  ques- 
tion that  under  the  laws  of  the  state,  the  levy 
ecmstituted  a  valid  lien.  The  proceedings  in 
bankruptcy  were  not  commenced  until  after  the 
levy,  aLXter  the  lien  had  attached.  The  assignee 
takes  the  property  in  the  same  conditidn  in 
which  it  was  held  by  the  bankrupt  when  the 
petition  was  filed,  subject  to  all  liens  and  in- 


Im  re  Smith,  1  Bank.  Reg.  169 ;  In  re  Wilbur, 
Z  Bank.  R^.  71;  In  re  Wynne  (by  Chief  Jus- 
tice Chase),  4  Bank.  Reg.  5;  Potter  v.  Cog- 
gesKall,  4  Bank.  Reg.  19. 

The  suit  and  levy  were  in  the  usual  and  or- 
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dinary  course  of  judicial  proceeding?,  and  that, 
when  applied  to  a  transfer  under  judicial  pro- 
ceedings, is  all  that  the  act  can  intend.  Under 
the  construction  claimed  by  the  complainant  in 
this  case,  state  laws  for  the  cpllection  of  debts 
are  practically  abolished,  and  a  creditor's  on- 
ly safety  is  in  a  resort  to  the  expense  and  de- 
lay of  a  bankruptcy  court. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  in  opinion  between  the  circuit  and  dis- 
trict judges  for  the  district  of  Minnesota. 

The  statement  of  facts  and  the  questions 
certified  are  as  follows: 

The  complainant  is  the  assignee  in  bankrupt- 
cy of  the  firm  of  Vanderhoof  Bros.,  lately  mer- 
chants in  the  city  of  St.  Paul.  The  defendant 
is  the  City  Bank  of  St.  Paul.  The  bill  is  filed 
to  determine  which  of  the.  parties  is  entitled 
to  the  stock  of  goods  of  the  bankrupts  or  the 
proceeds  thereof.  The  assignee  claims  the 
goods  or  the  proceeds  thereof  as  the  assets  of 
the  bankrupt's  estate.  The  bank  claims  the 
same  by  virtue  of  a  judgment,  execution  and 
levy  thereunder.    The  facts  are  as  follows: 

•On  the  26th  of  February,  1870,  judg-[*477 
ment  by  default  was  rendered  by  one  of  the  dis- 
trict courts  of  the  state  of  Minnesota  in  favor 
of  the  bank  against  Vanderhoof  Bros,  for  the 
sum  of  $2,130.  On  the  same  day,  execution  was 
issued,  and  the  sheriff  immediately  made  a 
levy  upon  the  whole  stock  of  goods  of  the  debt- 
ors, which  was  sold  by  him  for  $2,385,  which  is 
now  in  the  hands  of  the  bankrupt  court  to 
await  the  determination  of  this  suit.  The  suit 
by  the  bank  was  brought  on  promissory  notes, 
commercial  paper  made  by  the  debtors,  Vander- 
hoof Bros.,  to  the  City  Bank  of  St.  Paul,  one 
of  which  notes  was  more  than  fourteen  days 
past  due  when  suit  was  brought  thereon  by  the 
bank. 

After  the  levy  of  the  said  execution,  and  be- 
fore the  sale  by  the  sheriff,  Vanderhoof  Bros, 
were  adjudicated  bankrupts,  on  the  petition  of 
creditors  filed  against  them  after  judgment  had 
been  obtained  and  levy  made  under  the  execu- 
tion. The  Vanderhoofs  had  no  defense  to  the 
notes  upon  which  the  bank  had  sued  them  and 
put  in  no  defense.  They  had  no  property  ex- 
cept their  said  stock  in  trade,  which  at  cost 
prices  was  about  equal  to  the  amount  of  their 
liability. 

The  debtors,  Vanderhoof  Bros.,  were  insolv- 
ent when  said  suit  was  brought  against  them 
by  the  bank,  and  the  bank  had  then  reasonable 
cause  to  bdieve  it,  and  knew  that  they  had 
committed  an  act  of  bankruptcy,  and  that  they 
had  no  property  but  their  said  stock  in  trade. 
The  Vanderhoofs  gave  no  notice  to  any  of  their 
creditors  of  the  suit  commenced  against  them 
by  the  bank,  and  having  no  defense  did  not 
defend  it,  nor  go  into  voluntary  bankruptcy, 
nor  otherwise  make  any  effort  to  prevent  the 
judgment  being  obtained,  or  the  levy  of  the 
execution. 

On  the  trial  the  following  questions  arose,  in 
relation  to  which  the  judges  were  opposed  in 
opinion:  I.  Whether  or  not  an  intent  on  the 
part  of  said  debtors,  Vanderhoof  Bros,  to  suf- 
fer their  property  to  be  taken  on  legal  process, 
to  wit :  the  said  execution  with  intent  to  give  a 
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preference  to  said  bank,  or  with  intent  there 
by  to  defeat  or  delay  the  operation  of  the  bank 
rupt  act,  can  be  inferred  from  the  foregoing^ 
facts. 

II.  Whether,  under  said  facts,  the  said  bank, 
478*]  in  obtaining  *said  judgment  and  mak- 
ing the  said  levy,  had  reasonable  cause  to  be- 
lieve that  a  fraud  on  the  bankrupt  act  was  in- 
tended. 

III.  Whether,  under  said  facts,  the  bank  ob- 
tained by  the  levy  of  the  execution  a  valid  lien 
on  the  said  goods,  as  against  the  assignee  in 
bankruptcy. 

The  questions  presented  to  this  court  require, 
for  a  satisfactory  answer,  a  careful  considera- 
tion and  construction  of  sections  35  and  39  of 
the  bankrupt  law,  with  reference  to  the  gen- 
eral spirit  and  purpose  of  that  law.  In  looking 
to  these,  the  first  and  most  important  consider- 
ation which  demands  our  att^tion  is  the  dis- 
crimination made  by  the  act  between  the  cases 
of  voluntary  and  involuntary  bankruptcy.  In 
both  classes  of  cases  undoubtedly  the  primary 
object  is  to  secure  a  just  distribution  of  the 
bankrupt's  property  among  his  creditors, 
481*]  *and  m  both  the  secondary  object  is  the 
release  of  the  bankrupt  from  the  obligation  to 
pay  the  debts  of  those  creditors. 

But  in  case  of  voluntary  bankruptcy  the  aid 
of  the  law  is  invoked  by  the  bankrupt  himself, 
with  the  purpose  of  being  discharged  from  his 
debts  as  his  principal  motive,  and  in  the  other 
the  movement  is  made  by  his  creditors  with  the 
purpose  of  securing  the  appropriation  of  his 
property  to  their  payment,  the  discharge  being 
with  them  a  matter  of  no  weight  and  often  con- 
tested. 

There  is  a  corresponding  difference  in  the 
facts  on  which  the  action  of  this  court  can  be 
invoked  in  these  different  classes  of  bankruptcy. 
When  the  party  himself  seeks  the  aid  of  the 
court,  the  averment  he  is  required  to  make  is  a 
very  simple  one,  namely:  that  "he  is  unable  to 
pay  all  his  debts  in  full,  and  is  willing  to  sur- 
render all  his  estate  and  effects  for  the  benefit 
of  his  creditors,  and  desires  to  obtain  the  benefit 
of  the  act;"  that  is,  to  be  discharged  from  the 
claims  of  his  creditors.  On  filing  a  petition 
containing  this  request  he  is  declared  by  the 
court  a  bankrupt.  The  allegation  cannot  be 
traversed,  nor  is  any  issue  or  inquiry  as  to  its 
truth  permitted.  The  administration  of  his  ef- 
fects proceeds  thereafter  under  the  direction  of 
the  court,  and  may  end  in  paying  all  his  debts 
with  a  surplus  to  be  returned  to  the  bankrupt, 
or  the  result  may  be  nothing  for  the  creditors, 
and  the  unconditional  release  of  the  bankrupt. 

But  wliile  the  debtor  may  on  this  broad  basis 
call  on  the  court  to  administer  his  estate,  the 
creditor  who  desires  to  do  the  same  thing  is 
limited  to  a  few  facts  or  circumstances,  the  ex- 
istence of  which  are  essential  to  his  right  to  ap- 
peal to  the  court.  And  when  any  one  of  these 
facts  is  set  forth  in  a  petition  to  the  court  by 
the  creditor,  the  truth  of  the  allegation  may  be 
denied  by  the  debtor,  and  on  the  issue  thus 
found,  he  may  demand  the  verdict  of  a  jury. 

The  reason  for  this  wide  difference  in  the 
proceedings  in  the  two  cases  is  obvious  enough. 
When  a  man  is  himself  willing  to  refer  his  em- 
barrassed condition  to  the  proper  court  with  a 
full  surrender  of  all  his  property,  no  hann  can 
come  to  anyone  but  himself,  and  there  can  be 
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482*]  no  solid  objection  *to  the  course  he  pur- 
sues. But  when  a  person  claims  to  take  from 
another  all  control  of  his  property,  to  arrest 
him  in  the  exercise  of  his  occupation,  and  to 
impair  his  standing  as  a  business  man,  in  short, 
to  place  him  in  a  position  which  may  ruin  him 
in  the  midst  of  a  prosperous  career,  the  precise 
circumstances  or  facts  on  which  he  is  author- 
ized to  do  this,  should  not  only  be  well  defined 
in  the  law,  but  clearly  established  in  the  court. 

It  is  the  39th  section  of  the  bankrupt  act 
which  lays  down  in  nine  or  ten  subdivisions  the 
facts  and  circumstances  which  give  a  man's 
creditors  the  right  to  have  him  declared  a  bank- 
rupt, and  his  property  administered  in  a  bank- 
ruptcy court.  One  of  them  is  the  case  of  a  per- 
son who,  being  bankrupt  or  insolvent,  or  in  con- 
templation of  insolvency,  shall  make  any  pay- 
ment, gift,  grant,  sale,  conveyance,  or  transf^* 
of  money  or  other  property,  estate,  rights,  or 
credits,  or  give  any  warrant  to  confess  judg- 
ment or  procure  or  suffer  his  property  to  be 
taken  on  legal  process  with  intent  to  give  a  pref- 
erence to  one  or  more  of  his  creditors,  or  to 
any  person  or  persons  who  may  be  liable  for 
him  as  indorsers,  bail  sureties,  or  otherwise,  or 
with  intent  by  such  disposition  of  his  property 
to  defeat  or  delay  the  operation  of  the  act.  And 
the  same  section  declares  that  if  such  person 
shall  be  adjudged  a  bankrupt,  the  assignee  may 
recover  back  the  money  or  property  so  paid, 
conveyed,  sold,  assigned  or  transferred,  con- 
trary to  the  act;  provided,  the  person  receiving 
such  payment  or  conveyance,  had  reasonable 
cause  to  believe  that  a  fraud  on  the  bankrupt 
act  was  intended,  or  that  the  debtor  was  in- 
solvent. 

The  case  before  us  is  one  of  involuntary  bank- 
ruptcy, but  there  is  no  question  here  wh^her 
the  party  was  rightfully  declared  a  bankrupt. 
The  statement  of  facts  shows  that  the  debtors 
were  insolvent  when  the  bank  commenced  its 
proceedings  in  the  state  court,  and  that  the 
bank  had  then  reasonable  cause  to  believe  they 
were  insolvent,  and  knew  that  they  had  com- 
mitted an  act  of  bankruptcy,  to  wit:  had  per- 
mitted one  of  their  notes  to  go  unpaid  more 
than  fourteen  days  after  it  was  due. 

*It  is  maintained  that  under  these  cir-  [  *483 
cumstanccs  the  bankrupt  "suffered  his  property 
to  be  taken  on  legal  process  with  intent  to  give 
a  preference  to  the  bank,  and  to  defeat  or  delay 
the  operation  of  the  act."  Undoubtedly,  the 
facts  stated  bring  the  bank  within  the  proviso, 
as  to  knowledge  of  the  debtor's  insolvency;  and 
if  the  debtor  suffered  his  property  to  be  taken 
within  the  meaning  of  the  statute,  with  intent 
lo  defeat  or  delay  the  operation  of  the  act,  then 
the  assignee  should  recover  the  property.  So 
that  this  sufferance  and  this  intent  on  the  part 
of  the  bankrupt  are  the  matters  to  be  decidcjd. 
The  first  and  principal  question  on  which  the 
judges  became  divided  is,  whether  such  intent 
is  to  be  inferred  from  the  facts  stated. 

The  35th  section  of  the  act,  which  is  designed 
to  prevent  fraudulent  preferences  of  a  person  in 
contemplation  of  insolvency  or  bankruptcy,  de- 
clares that  any  attachment  or  seizure  tinder 
execution  of  such  person's  property,  procured 
by  him  with  a  view  to  give  such  a  preference, 
shall  be  void  if  the  act  be  done  withiil  four 
months  preceding  the  filing  of  the  petition  in 
bankruptcy  by  or  against  him.    Ijiough   the 
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main  purpose  of  the  39  th  section  is  to  define 
acts  of  the  trader  which  make  him  a  bankrupt^ 
and  that  of  the  35th  is  to  prevent  preferences  oy 
an  insolvent  debtor  in  view  of  bai^ruptcy,  both 
of  them  have  the  common  purpose  of  making 
such  preferences  void,  and  enablmg  the  assignee 
of  the  bankrupt  to  recover  the  property  and 
both  of  them  make  this  to  depend  on  the  intent 
with  which  the  act  was  done  by  the  bankrupt, 
and  the  knowledge  of  the  bankrupt's  insolvent 
condition  by  the  other  party  to  the  transaction. 
Both  of  them  describe,  substantially,  the  same 
acta  of  payment,  transfer  or  seizure  of  property 
•o  declared  void.  It  is,  therefore,  very  strongly 
to  be  inferred  that  the  act  of  suffering  the  debt- 
or's property  to  be  taken  on  legal  process  in 
section  39,  is  precisely  the  same  as  procuring  it 
to  be  attached  or  seized  on  execution  in  section 
35.  Indeed  the  words  "  procure  "  and  **  suffer  " 
are  both  used  in  section  39. 

What,  then,  is  the  true  meaning  of  that 
484*] phrase  in  the  act?  *In  both  cases  it  must 
be  accompanied  with  an  intent.  In  section  35 
it  is  to  give  a  preference  to  a  creditor;  in  sec- 
tion 39  it  must  be  to  give  a  preference  to  a  cred- 
itor, or  to  defeat  or  delay  the  operation  of  the 
bankrupt  act.  In  both  there  must  be  the  posi- 
tiTe  purpose  of  doing  an  act  forbidden  by  that 
statute,  and  the  thing  described  must  be  done 
in  the  promotion  of  this  unlawful  purpose. 

The  facts  of  the  case  before  us  do  not  show 
any  positive  or  affirmative  act  of  the  debtors 
from    which    such    intent    may    be    inferred. 
Through   the  whole  of  the  legal   proceedings 
against  them  they  remained  perfectly  passive. 
They  owed  a  debt  which  they  were  imable  to 
pay  when  it  became  due.     The  creditor  sued 
tbem  and  recovered  judgment,  and  levied  execu- 
tion on  their  property.    They  afforded  him  no 
facilities  to  do  this,  and  they  interposed  no 
hindrance.    It  is  not  pretended  that  any  posi- 
tive evidence  exists,  of  a  wish  or  design  on  their 
part  to  give  this  creditor  a  preference,  or  op- 
pose or  delay  the  operation  of  the  bankrupt  act. 
There   is  nothing  morally  wrong  in  their 
course  in  tiiis  matter.    They  were  sued  for  a 
just  debt.    They  had  no  defense  to  it,  and  they 
made  none.    To  have  made  an  effort  by  dilatory 
or  false  pleas  to  delay  a  judgment  in  the  state 
court  would  have  been  a  moral  wrong  and  a 
fraud  upon  the  due  administratidh  of  the  law. 
There  was  no  obligation  on  them  to  do  this, 
either  in  law  or  in  ethics.    Any  other  creditor 
whose  debt  was  due  could  have  sued  as  well  as 
this  one,  and  any  of  them  could  have  instituted 
compulsory  bankrupt  proceedings.    The  debtor 
neither   hindered  nor   facilitated  any  one  of 
tiiem.     How  is  it  possible  from  this  to  infer, 
logically,  an  actual  purpose  to  prefer  one  cred- 
itor to  another,  or  to  hinder  or  delay  the  opera- 
tion of  the  bankrupt  act? 

It  is  said,  however,  that  such  an  intent  is  a 
legal  inference  from  such  inaction  by  the 
debtor,  necessary  to  the  successful  operation  of 
the  iMUikrupt  law;  that  the  grand  feature  of 
that  l&w  is  to  secure  equality  of  distribution 
mmong  creditors  in  all  cases  of  insolvency ;  and 
that,  to  secure  this,  it  is  the  legal  duty  of  the  in- 
485*]  solvent,  when  sued  by  one  creditor  in  an* 
ordinary  proceeding  likely  to  end  in  judgment 
and  seizure  of  property,  to  file  himself  a  peti- 
tion of  voluntary  bankri^t<^,  and  that  this 
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duty  is  one  to  be  inferred  from  the  spirit  of  ths 
law,  and  is  essential  to  its  successful  operation. 
The  argument  is  not  without  force,  and  has 
received  the  assent  of  a  large  number  of  the 
district  ludges,  to  whom  the  administration  of 
the  bankrupt  law  is  more  immediately  con- 
fided. 

We  are,  nevertheless,  not  satisfied  of  its 
soundness. 

We  have  already  said  that  there  is  no  moral 
obligation  on  the  part  of  the  insolvent*  to  do 
this,  unless  the  statute  requires  it,  and  then 
only  because  it  is  a  duty  imposed  by  the  law.  It 
is  equally  clear  that  there  is  no  such  duty  im- 
posed by  that  act  in  express  terms.  It  is,  there- 
fore, an  argument  solely  of  implication.  This 
implicaticm  is  said  to  arise  from  the  supposed 
purpose  of  the  statute  to  secure  equality  of  dis- 
tribution in  all  cases  of  insolvency,  and  to  make 
the  argument  complete,  it  is  further  necessary 
to  hold  that  this  can  only  be  done  in  bank- 
ruptcy proceedings  imder  that  statute.  Does 
the  statute  justify  so  broad  a  proposition?  Does 
it  in  effect  forbid  all  proceedings  to  collect  debts 
in  cases  of  insolvency,  in  other  courts,  and  in 
all  other  modes  than  by  bankruptcy?  We  do 
not  think  that  its  purpose  of  securing  equality 
of  distribution  is  designed  to  be  carried  so  far. 

As  before  remarked,  the  volimtary  clause  is 
wholly  voluntary.  No  intimation  is  given  that 
the  bankrupt  must  file  a  petition  under  any  cir- 
cumstences.  While  his  right  to  do  so  is  with- 
out any  other  limit  than  his  own  sworn  aver- 
ment that  he  is  unable  to  pay  all  his  debts,  there 
is  not  a  word  from  which  we  can  infer  any  le- 
gal obligation  on  him  to  do  so.  Such  an  obli- 
gation would  take  from  the  right  the  character 
of  a  privil^e,  and  confer  on  it  that  of  a  bur- 
densome and,  often,  ruinous  duty. 

It  is,  in  its  essence,  involuntary  bankruptcy. 
But  the  initiation  in  this  kind  of  bankruptcy 
is,  by  the  statute,  given  to  the  creditor,  and  is 
not  imposed  on  the  debtor.  And  it  is  only 
given  to  the  creditor  in  a  limited  class  of  cases. 
The  argument  we  are  combating  goes  upon  the 
hypothesis  that*  there  is  another  class  [*486 
given  to  the  creditor  bv  inference,  namely; 
where  the  debtor  ought  hunself  to  go  into  court 
as  a  bankrupt  and  fails  to  do  it.  We  do  not  see 
the  soimdness  of  this  implication  from  any- 
thing in  the  statute. 

We  do  not  construe  the  act  as  intended  to 
cover  all  cases  of  insolvency,  to  the  exclusion 
of  other  judicial  proceedings.  It  is  very  liberal 
in  the  classes  of  insolvents  which  it  does  in- 
clude, and  heeds  no  extension  in  this  direction 
by  implication.  But  it  still  leaves,  in  a  great 
majority  of  cases,  parties  who  are  really  insolv- 
ent, to  the  chances  that  their  energy,  care,  and 
prudence  in  business  may  enable  them  finally 
to  recover  without  disastrous  failure  or  posi- 
tive bankruptcy.  All  experience  shows  both 
the  wisdom  and  justice  of  this  policy. 

Many  find  themselves,  with  ample  means, 
good  credit,  large  business,  technically  insolv- 
ent; that  is,  unable  to  meet  their  current  obli- 
gations as  fast  as  they  mature.  But,  by  for- 
bearance of  creditors,  by  meeting  only  such 
debts  as  are  pressed,  and  even  by  the  submis- 
sion of  some  of  their  property  to  be  seized  on 
execution,  they  are  finally  able  to  pay  all,  and 
to  save  their  commercial  character  and  much 
p|  their  pro|>erty.    If  creditors  are  npt  sntis- 
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fied  with  this,  and  the  parties  have  committed 
an  act  of  bankruptcy,  anj  creditor  can  insti- 
tute proceedings  in  a  bankrupt  court.  But  un- 
til this  is  done,  their  hcmest  struggle  to  meet 
their  debts  and  to  avoid  the  breaking  up  of  all 
their  business,  is  not,  of  itself,  to  be  construed 
into  an  act  of  bankruptcy,  or  a  fraud  upon  the 
act. 

It  is  also  argued,  that  inasmuch  as  to  lay  by 
and  permit  one  creditor  to  obtain  judgment  and 
levy  oft  property,  necessarily  gives  that  creditor 
a  preference,  the  debtor  must  be  supposed  to 
intend  that  which  he  knows  will  follow. 

The  general  Iqs^l  proposition  is  true,  that 
where  a  person  £es  a  positive  act,  the  conse- 
quences of  which  he  knows  beforehand,  that  he 
must  be  held  to  intend  those  consequences. 
But  it  cannot  be  inferred  that  a  man  intends, 
in  the  sense  of  desiring,  promoting  or  procur- 
ing it,  a  result  of  other  persons'  acts,  when  he 
487*1  contributes  nothing  to  their  success  *or 
completion,  and  is  under  no  legal  or  moral  ob- 
ligation to  hinder  or  prevent  uiem. 

Argument  confirmatory  of  these  views  may 
be  seen  in  the  fact  that  all  the  other  acts  or 
modes  of  preference  of  creditors  found  in  both 
the  sections  we  have  mentioned,  in  direct  con- 
text with  the  one  under  consideration,  are  of  a 
positive  and  affirmative  character,  and  are  evi- 
dences of  an  active  desire  or  wish  to  prefer'  one 
creditor  to  others.  Why,  then,  should  a  pas- 
sive indifference  and  inaction,  where  no  action 
is  required  by  positive  law  or  good  morals,  be 
construed  intc  such  a  preference  as  the  law 
forbids  1, 

The  construction  thus  contended  for  is,  in 
our  opinion,  not  justified  by  the  words  of  either 
of  the  sections  referred  to,  and  can  only  be  sus- 
tained by  imputing  to  the  general  scope  of  the 
bankrupt  act  a  harsh  and  illiberal  purpose^  at 
variance  with  its  true  spirit  and  with  the  pol- 
icj  which  prompted  its  enactment. 

Undoubtedly,  very  slight  evidence  of  an  af- 
firmative character,  of  the  existence  of  a  desire 
to  prefer  one  creditor,  or  of  acts  done  with  a 
view  to  secure  such  preference,  might  be  suffi- 
cient to  invalidate  the  whole  transaction.  Such 
evidence  might  be  sufficient  to  leave  the  matter 
to  a  jury,  or  to  support  a  decree,  because  the 
Known  existence  of  a  motive  to  prefer,  Or  to  de- 
fraud the  bankrupt  act  would  color  acts  or  de- 
cisions otherwise  of  no  significance.  These  cases 
must  rest  on  their  own  circumstances.  But 
the  case  before  us  is  destitute  of  any  evidence 
of  the  existence  of  such  a  motive,  unless  it  is 
*  to  be  imputed  as  a  conclusion  of  law  from 
facto  which  we  do  not  think  raise  such  an  im- 
plication. 

These  latter  considerations  serve  to  distin- 
guish the  present  case  from  that  of  Buchanan 
V.  Smith,  ante,  280,  decided  at  last  term,  and 
which  may  seem  to  conflict,  in  some  of  the  ex- 
pressions used  in  that  opinion,  with  those  found 
in  this.  That  was  a  bill  in  chancery,  involving 
several  distinct  issues  of  fact,  on  which  much 
and  confiicting  testimony  was  given,  and  the 
contention  was  mainly  as  to  what  was  estab- 
488*]  lished  by  the  •evidence.  There  was  sat- 
isfactory proof  that  the  creditor,  before  pursu- 
ing his  remedy  in  the  state  court,  had  urgently 
sought  to  secure  a  preference  by  obtaining  from 
the  debtor  a  transfer  of  certain  policies  of  in- 
surance on  which  a  loss  was  due.    The  case  w^s 
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also  complicated  by  an  assignment  made  by  the 
debtor,  under  which  the  assignee  took  posses- 
sion before  the  creditor  procured  his  judgment 
in  the  state  court.  That  case  was  well  decided 
on  the  evidence  before  the  court.  But  in  the 
case  now  before  us,  the  questicms  we  have  dis- 
cussed are  presented  nakedly  and  without  con- 
fusion, by  facts  foimd  by  the  court  and  undis- 
puted, and  we  have  been  compelled,  on  dire- 
ful consideration  of  the  bankrjipt  a!ct^  to  the 
following  conclusions: 

1.  That  something  more  than  passive  non- 
resistance  of  an  insolvent  debtor  to  regular  ju- 
dicial proceedings,  in  which  a  judgment  and 
levy  on  his  property  are  obtained,  wh^i  the 
debt  is  due  and  he  is  without  just  defense  to 
the  action  is  necessary  to  show  a  preference  of 
a  creditor,  or  a  purpose  to  defeat  or  delay  the 
operation  of  the  bankrupt  act. 

2.  That  the  fact  that  the  debtor,  under  such 
circumstances,  does  not  file  a  petition  in  bank- 
ruptcy, is  not  sufficient  evidence  of  such  pref- 
erence, or  of  intent  to  defeat  the  operation  of 
the  act. 

3.  Th&t,  though  the  judgment  creditor  in 
such  case  may  kuow  the  insolvent  condition  of 
the  debtor,  his  levy  and  seizure  are  not  void 
under  the  circumstances,  nor  any  violation  of 
the  bankrupt  law. 

4.  That  a  lien  thus  obtained  by  him  will  not 
be  displaced  by  subsequent  proceedings  in  bank- 
ruptcy against  the  debtor,  though  within  four 
months  of  the  filing  of  the  petition. 

These  propositions  require  the  questions  cer- 
tified to  us  to  be  answered  as  follows : 

The  first  and  second  in  the  negative,  and  ih§ 
third  in  the  affirmative. 


•UNITED  STATES  [MSe 

V. 

EDWIN  B.  ISHAM. 

(See  8.  C.  17  Wall.  496-607.) 

Memorandum  check — stamp  duty. 

1.  A  memorandum  check  is  In  the  ordinary  form 
of  a  bank  check,  with  the  word  "memorandum** 
written  across  its  face,  and  is  not  Intended  for  Im- 
mediate presentation,  but  simply  as  evidence  of 
an  Indebtedness  by  the  drawer  to  the  holder. 

2.  A  draft  or  check  upon  an  individual,  not  In 
form  a  promissory  note,  must  pay  a  stamp  duty  of 
a  draft  or  order,  and  not  that  of  a  promissory  note. 

3.  Whatever  upon  its  face  it  purports  to  be,  that 
It  is,  for  the  purpose  of  ascertaining  the  stamp  daty. 

[No.  46.] 

Argued  Oct,  22,  24, 187S,  Decided  Dee.  ft,  187$, 

ON  a  certificate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Gourt  of 
the  United  States  for  the  Eastern  District  of 
Michigan.  ^.^«. 

The  case  is  stated  by  the  court. 

Messrs.  Oeo.  H.  Williams,  Atty-Oen,,  and  8. 
F.  Phillips,  Solicitor  6en.,  for  the  United 
States. 

Messrs.  Charles  P.  James,  8.  T.  Douglas 
and  J.  H.  Ashton,  for  defendant. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  a  criminal  informaticm  for  issuing 
without  a  stamp  and  with  intent  to  evade  the 
provisions  of  the  act  relating  to  int^nal  reve- 
nue, a  paper  in  the  form  of  a  draft  drawn  upon 
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one  Canda,  wlio  wa«  the  treasurer  of  the  Iron 
Cliffs  Company,  by  the  defendant,  who  was  its 
niperintendent.  The  paper  is  attached  to  and 
made  part  of  the  information,  and  is  as  follows: 
(5)  Iron  Cliffs  Company,  (five) 
(1190)  Negaunee,  Mich.,  Jan.  3d,  1870.  • 
Pay  to  the  order  of  £.  B.  Isham,  Supt.,  or 


I  .*  Five  Dollars, 

value  received,  and  charge  to  the 
aeeoimt  of  £.  B.  Isham. 

To  Charles  J.  Canda,  Esq.,  New  York. 
Countersi^ed  E.  S.  Green,  Clerk.' 
Upon  the  trial  the  following  questions  arose, 
oonceming  which  the  defendant  requested  the 
ccmrt  to  instruct  the  jury  in  his  favor  and  for 
a  verdict  of  acquittal: 

Ptrst.  Whether  the  instrument  annexed  to 
thr  information  in  this  case  and  made  a  part  of 
each  count  thereof  and  introduced  in  evidence 
is,  <m  its  face,  subject  to  be  stamped. 

Second.  Whether  the  evidence  offered  by  the 
prosecution  tending  to  prove  that  Edwin  B. 
isham  was  superintendent  of  the  Iron  Cliffs 
Company  and  drew  the  instrument  in  question 
in  that  capacity,  or  that  Charles  J.  Canda  was 
the  treasurer  of  the  said  company,  and  the  in- 
strument was  drawn  upon  him  in  that  capaci- 
ty, ch:  that  said  paper  was  drawn  in  the  course 
erf  mid  company's  business,  was  relevant  and 
admissible. 

Third.  Whether,  if  the  paper  in  question  was 
made  and  issued,  with  the  design  that  it  should 
be  used  as  a  local,  circulating  medium,  and  was 
actually  used  by  the  holders  as  such,  it  thereby 
became  subject  to  be  stamped;  and  whether  the 
evidence  givai  by  the  prosecuticm  tending  to 
prove  these  facts  were  relevant  and  admissible. 
Fourth.  Whether,  assuming  every  fact  which 
the  evidence  in  support  of  the  prosecution  tends 
to  prove,  Uie  defendant  is  guilty  of  the  offense 
charged* 

Fifth.  Whether  the  information  in  this  case 
sufficiently  charges  any  offense  under  the  laws 
of  the  United  States. 

And  the  following  further  question  upon 
which  the  district  attorney  requests  the  court 
to  diarge  in  favor  of  the  prosecution: 
489*]  *Sixth.  Whether,  if  the  instrument  set 
forth  in  the  information  and  adduced  in  evi- 
dence was  issued  with  the  design  and  intent  to 
secure  time  for  the  payment  of  the  debt  it  rep- 
resents, it  was  therefore  subject  to  stamp  duty. 
Upcm  which  said  questions  the  judges  were 
divided  in  opinion. 

Whereupon  said  questions  are  certified  to  the 
Supreme  Court  for  its  opinion  thereon. 

Many  questions  are  discussed  in  the  briefs 
whi^  wul  not  be  ocmsidered  in  the  present 
opinion.  If  we  are  correct  in  the  view  we  take 
of  the  one  principal  question  presented,  the 
others  become  unimportant.  That  question  may 
be  thus  stated:  the  instrument  referred  to  in 
the  information  is  in  the  form  of  a  draft  for  the 
irni  of  $5,  drawn  by  Isham  individually  to  his 
own  order  as  superintendent,  upon  Charles  J. 
Canda  individually,  and  is  coimtersigned  by  E. 
8.  Green,  clerk.  It  is  proved  that  Isham  was 
the  superint«ident  of  the  Iron  Cliffs  Manu- 
futurin^  Company,  and  that  Canda  was  its 
treasorer,  and  that  the  draft  was  drawn  and 
issued  in  the  business  of  the  company.  The 
eomiael  for  the  Uiiited  States  insists  that  the 
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instrument  invested  with  these  characteristics 
is  in  law  a  promissory  note  and  subject  to  the 
stamp  duty  imposed  upon  a  promissory  note. 
The  comisel  for  the  defendant  insist  that  this 
instnunent  is  in  form  a  draft  or  order  for  the 
payment  of  money  drawn  upon  another  than  a , 
banker  or  trust  company;  that  the  stamp  duty 
is  related  by  the  form  of  the  paper,  and  that 
this  instrument  is  not  subject  to  the  duty  im- 
posed by  the  statute  upon  a  promissory  note. 
We  are  of  the  opinion  mat  the  construction  of 
the  defendant  is  correct;  that  the  paper  issued 
required  no  stamp,  and  that  the  prosecution 
must  fail. 

The  schedule  of  instruments  required  by  the 
Statute  of  1866  to  be  stamped,  14  Stat  at  L., 
142,  $  158,  is  as  follows: 

Bank  check,  draft  or  order,  for  the  payment 
of  any  sum  of  money  whatever,  drawn  upon 
any  bank,  banker  or  trust  company,  or  for  any 
smn  exceeding  $10  drawn  upon  any  other  per- 
son or  persons,  companies  or  corporations,  at 
sight  or  on  demand,  two  cents. 

Bills  of  exchange  (inland),  draft  or  order  for 
the  payment  of  any  sum  of  money  not  exceed- 
ing $100  otherwise  than  at  sight  or  on  demand, 
or  any  promissory  note  (except  bank  notes), 
issued  for  circulation,  and  chedcs  made  and  in- 
tended to  be  forthwith  presented,  and  which 
shall  be  presented  to  a  bank  or  banker  (for  pay- 
ment), or  any  memorandum,  check,  receipt,  or 
other  written  or  printed  evidence  of  an  amount 
of  money  to  be  paid  on  demand  or  at  a  time 
designated,  for  a  sum  not  exceeding  $100,  five 
c^its. 

And  for  every  additional  $100  or  fractional 
part  thereof  in  excess  of  $100,  five  cents. 

The  schedule  designates  the  various  instru- 
ments and  writings  to  be  taxed  by  the  well 
known  names  and  descriptions  of  the  paper  and 
specifies  the  amounts  of  duty  in  substance  as 
follows : 

1.  Every  bank  check,  two  cents. 

2.  Every  draft  or  order  for  the  payment  of 
any  sum  of  money  at  sight  or  on  demand  (ex- 
cept where  the  draft  or  order  is  so  drawn  on  a 
person,  company  or  corporation  other  than  a 
bank,  banker,  or  trust  company,  and  for  a  sum 
not  exceeding  $10),  two  cents. 

3.  Every  bill  of  exchange,  draft  or  order  for 
the  payment  of  any  sum  of  money  otherwise 
than  at  sight  or  on  demand,  for  every  $100, 
five  cents. 

4.  Every  promissory  note,  for  each  $100,  five 
cents. 

5.  Every  memorandum,  check,  receipt,  or 
other  written  or  printed  evidence  of  an  amoimt 
of  money  to  be  paid  on  demand  or  at  a  time 
designated,  for  a  sum  not  exceeding  $100,  five 
cents. 

6.  If  the  draft  or  order  is  drawn  on  a  per- 
son not  a  banker,  or  a  bank  or  a  trust  company, 
and  does  not  exceed  $10^  then  no  stamp  is  re- 
quired. 

•There  is,  probably,  an  error  in  the  [♦502 
punctuation  of  the  statute  in  regard  to  the 
item  which  reads,  ''memorandum,  check,  re- 
ceipt, or  other  written  or  printed  evidence  of  an 
amoimt  of  money  to  be  paid."  It  should  read 
"memorandum-check"  with  a  hyphen  between 
the  words,  "receipt,  or  other  written  or  printed 
evidence."  A  "check"  was  specifically  pro- 
vided for  already  in  the  schedule,  and  it  is  not 
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to  be  assumed  tkat  Congress  would,  in  the  same 
BoUediile,  make  two  provisions,  differing  from 
each  other,  for  the  same  subject.  A  memoran- 
diun-check,  however,  is  an  instrument  well 
known  in  the  commercial  law,  which,  it  might 
•be  claimed,  did  not  come  under  the  general 
term  of  a  check,  and  which,  therefore,  had  not 
been  specifically  provided  for.  A  memorandum- 
check  is  in  the  ordinary  form  of  a  bank  check, 
with  the  word  "memorandum"  written  across 
its  face,  and  is  not  intended  for  inmriediate 
presentation,  but  simply  as  evidence  of  an  in- 
debtedness by  the  drawer  to  the  holder. 

Mr.  Parsons,  in  his  work  on  Notes  and  Bills 
(Vol.  2,  p.  6G),  says:  *'It  has  been  said  that  the 
word  'memorandum,'  or  *mem.,'  written  on  the 
check  would  not  affect  the  right  of  the  holder. 
We  think  this  might  have  been  doubted,  be- 
cause there  is  a  wdl  known  custom  in  all  our 
commercial  cities  of  drawing  and  usin?  checks 
in  this  form  merely  as  due-bills,  or  as  what  they 
are,  and  are  called  'memorandum-checks.' " 

In  Dykers  v.  Bk.,  11  Paige,  616,  it  was  said: 
"Tlie  weight  of  the  testimony  is,  that  this 
memorandiun  amounts  to  nothing  more  than 
an  indication  of  an  understanding  that  the 
check  is  not  to  be  presented  immediately  for 
payment,  so  as  to  destroy  the  drawer's  credit 
with  the  bank,  where  he  has  not  provided  funds 
to  meet  the  draft." 

It  is  stated  further  in  Parsons,  supra,  that 
the  holder  may  present  the  same  for  payment, 
if  the  name  of  the  bank  is  not  canceled  on  the 
check. 

In  Bk.  V.  Freema**-j  16  Pick.,  536,  the  court 
503*]  speak  of  *  memorandum-checks  as  well 
known  in  Boston,  and  say  that  the  rules  of 
business  with  regard  to  them  are  well  under- 
stood. 

In  Glover  v.  Oraeser,  10  Rich  Eq.  446,  it  is 
said  that  memorandum-checks,  being  regular 
bank  checks  with  the  word  "memorandum" 
written  on  their  face,  are  constantly  used  in 
settlement  of  accounts  between  merchants,  as 
admissions  of  amounts  of  money  due. 

This  reading  makes  the  statute  harmonious 
and  sensible,  providing  for  bank  checks,  drafts, 
inland  bills,  promissory  notes,  memorandum 
checks,  receipts,  and  assigning  to  each  its  prop- 
er position. 

It  is  said  that  in  many  instances  the  statute 
refers  to  the  same  subject  more  than  once,  un- 
der different  names,  and  with  different  rates  of 
duty,  and  that  embarrassment  in  the  construc- 
tion of  the  statute  may  arise  from  this  cause. 
Thus  a  check,  whether  drawn  upon  a  bank  or 
an  individual,  is  in  the  nature  and  form  of  an 
inland  bill  of  exchange,  having  a  drawer,  a 
drawee,  and  usually  a  payee.  The  statute  de- 
scribes checks,  drafts  and  promissory  notes, 
and  subsequently  speaks  of  a  memorandum- 
check;  also  of  a  receipt  or  other  written  or 
printed  evidence  of  an  amount  of  money  to  be 
paid.  These  general  terms  plainly  include  the 
specifications  already  made.  A  bank-check,  a 
memorandum-check,  a  draft,  or  a  bill  of  ex- 
change each  furnishes  written  or  printed  evi- 
dence of  an  amount  of  money  to  be  paid.  So 
does  a  promissory  note.  A  note  is,  indeed,  the 
regular  and  usual  evidence  in  dealings  between 
men,  that  money  is  to  be  paid,  whether  in  cities 
or  in  the  country,  and  whether  the  transactions  ' 
be  limited  or  extensive:  and  yet,  bank-checks 
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and  drafts,  or  orders  at  sight  or  on  demand,  re- 
quire different  stamps  from  memorandum- 
checks,  bills  of  exchange  and  promissory  notes. 
A  few  simple  rules  will  dispose  of  the  most 
of  the  difficulties  that  may  arise: 
•  1.  Instruments  described  in  technical  lan- 
guage, or  in  •terms  especially  descrip-  [^504 
tive  of  their  own  character,  are  classed  ander 
that  head,  and  are  not  to  be  included  in  tha 
general  words  of  the  statute. 

2.  The  words  of  the  statute  are  to  be  taken 
in  the  s§nse  in  which  they  will  be  understood 
by  that  public  in  which  they  are  to  take  effect. 
Science  and  skill  are  not  required  in  their  in» 
terpretation,  except  where  scientific  or  techni- 
cal  terms  are  usea. 

3.  The  liability  of  an  instrument  to  a  stamp 
duty,  as  well  as  the  amoimt  of  such  duty,  is  de- 
termined by  the  form  and  face  of  the  instil- 
ment, and  cannot  be  affected  by  proof  of  facts 
outside  of  the  instrument  itself. 

4.  If  there  is  a  doubt  as  to  the  liability  of 
an  instrument  to  taxation,  the  construction  is 
in  favor  of  the  exemption,  because,  in  the  lan- 
guage of  Pollock,  C.  B.,  in  Ourr  v.  Scudds,  11 
Exch.,  191,  "a  tax  cannot  be  imposed  without 
clear  and  express  words  for  that  purpose." 
Conroy  v.  Warren,  3  Johns.  Cas.,  269. 

These  principles  are  based  in  good  sense,  and 
are  sustained  by  the  authorities. 

In  Williams  v.  Jarrett,  6  Bam.  &  Ad.  32, 
where  the  question  was,  whether  a  bill  was  li- 
able to  the  stamp  duty  imposed  upon  bills  ''ex- 
ceeding two  months  after  date^"  it  was  held, 
that  the  date  meant  the  time  expressed  on  the 
face  of  the  bill,  and  that  it  did  not  depend  up- 
on the  fact  that  the  bill  actually  had  more  than 
two  months  to  run.  Denman,  Ch.  J.,  says :  **If 
a  bill  bears  no  date,  we  must  ascertain  by  evi- 
dence the  day  when  it  issued,  but  where  there 
is  a  date,  that  must  be  considered  as  the  time 
to  which  the  schedule  refers." 

In  Whistler  v.  Foatei',  14  Com.  B.  (N.  S.), 
257,  the  same  language  is  iised  by  Erie,  Ch.  J., 
and  by  Miller,  J.  The  latter  says:  '^Drafts 
payable  to  order,  not  being  affected  by  either 
of  those  enactments,  fall  within  the  law  as  to 
bills  of  exchange,  which  have  been  repeatedly 
held  not  to  be  void  by  post-dating,  though  that 
•should  have  the  effect  of  makin?  the  t^505 
instnmient  require  a  less  stamp  than  if  it  had 
b^en  dated  correctly  and  payable  at  the  same 
time."* 

In  Bull  V.  O'Sultivan,  Law  Rep.,  6   Q.   B., 
209,  decided  in  1871,  the  cases  of  Whistler  v. 
Foster  and  Williams  v.  Jarrett  are  approved, 
and  the  rule  is  thus  announced :  "There  is  noth- 
ing in  the  statutes  to  invalidate  a  post-dated  ■ 
check  on  a  banker  payable  to  order  on  demand,  j 
and  in  determining  what  is  the  requisite  stamp  ' 
to  make  such  an  instrument  admissible  in  evi- 
dence, the  instrument  alone  is  to  be  looked  at. 
Such  a  check  is  available  in  the  hands  of  a  per- 
son who  took  it  with  knowledge  that  it  was 
post-dated,  and  is  admissible  in  evidence  with 
only  a  penny  stamp."  Hennen,  J.,  further  says  r 
"We  are  of  opinion  that  the  stamp  acts  abovv 
referred  to,  so  far  as  they  rdate  to  bills  of  ex- 
change and  orders  for  the  payment  of  money, 
deal  with  those  documents  only  as  they  appear 
on  their  face,  without  reference  to  any  oollai-- 
eral  ag;reement  or  condition  by  which  their  ap< 
parent*  weration  may  be  affected." 
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It  is  not  necessary,  In  this  view  of  the  case, 
to  decide  whether  an  order 'drawn  by  one  of- 
ficer of  a  corporation  upon  another  officer  of 
the  same  corporation  is  in  law  a  promissory 
note,  nor  whether  it  may  simply  be  treated  as 
radi  in  pleading;  nor  is  it  necessary  to  decide 
whether  the  fac^  that  the  order  is  drawn  upon 
Mr.  Cauda  individually,  and  not  as  treasurer 
of  the  corporation,  will  affect  the  result.  What- 
erer  may  be  the  law  on  this  subject,  it  will  not 
affect  the  case  before  us.  T&e  instrument  we 
are  considering  is,  in  form,  a  draft  or  check 
upon  an  individual.  It  is  not  in  form  a  promis- 
eory  note.  It  must>  therefore,  pay  the  stamp 
du^  of  a  draft  or  order,  and  not  that  of  a 
promissory  note.  It  is  not  permissible  to  the 
courts,  nor  is  it  required  of  individuals  who 
use  the  instrument  in  their  business,  to  inquire 
beyond  the  face  of  the  paper.  Whatever  upon 
its  face  it  purports  to  be,  that  it  is  for  the  pur- 
pose of  ascertaining  the  stamp  duty.  The  paper 
506*]  has  the  *di8tinctive  form  of  a  promis- 
sory note.  It  falls  under  that  specific  descrip- 
tion, and  IS  to  be  taxed  according  to  that  de- 
scription, not  varied  by  proof,  and  not  ranked 
under  any  general  terms  contained  in  the  stat- 
ute. 

It  is  said  that  the  transaction  proved  upon 
the  trial  in  this  case,  is  a  device  to  avoid  the 
payment  of  a  stamp  duty,  and  that  its  opera- 
tion is  that  of  a  fraud  upon  the  revenue.  This 
may  be  true,  and  if  not  true  in  fact  in  this  case, 
it  may  well  be  true  in  other  instances.  To  this 
objection  there  are  two  answers : 

1.  That  if  the  device  is  carried  out  by  the 
means  of  legal  forms,  it  is  subject  to  no  legal 
censure.     To  illustrate:  The  stamp  act  of  1862 
imposed  a  duty  of  two  cents  upon  a  bank  check, 
wboi  drawn  for  an  amount  not  less  than  $20. 
A  careful  individual,  having  the  amount  of  $20 
to  pay,  pays  the  same  by  handing  to  his  cred- 
itor two  checks  of  $10  each.     He  thus  draws 
checks  in  payment  of  his  debt  to  the  amount  of 
$20,  and  yet  pays  no  stamp  duty.  This  practice 
and  this  system  he  pursues  habitually  and  per- 
sistently. While  his  operations  deprive  the  gov- 
ernment of  the  duties  it  might  reasonably  ex- 
pect to  receive,  it  is  not  perceived  that  the  prac- 
tice is  open  to  the  charge  of  fraud,   lie  resorts 
to  devices  to  avoid  the  payment  of  duties,  but 
they  are  not  illegal.  He  has  the  legal  right  to 
split  up  his  evidences  of  payment  and  thus  to 
avoid  the  tax.    The  device  we  are  considering 
is  of  the  same  nature. 

Another  answer  may  be  given  to  the  objec- 
tion more  comprehensive  in  its  character.  It 
is  this:  that  the  adoption  of  a  rule  that  the 
form  of  the  instrument  can  be  disregarded,  and 
its  real  character  be  investigated  for  the  pur- 
pose of  determining  the  stamp  duty,  would  pro- 
duce difficulties  and  inconveniences  vastly  more 
iBJurious  than  that  complained  of.  Such  a  rule 
would  destroy  the  circulating  capacity  of  bills, 
or  drafts  or  orders.  The  present  act  imposes 
the  same  stamp  duty  upon  inland  bills  of  ex- 
change and  promissory  notes,  but  this  is  an  ac- 
cadental  circumstance  only.  Suppose  that  the 
dr«ft  is  made  subject  to  a  tax  of  five  cents  on 
507*]  the  *hundred  dollars,  and  the  note  to  a 
tax  of  ten  cents  on  the  hundred  dollars.  The  de- 
fimdant  contends  that  a  draft  or  bill  drawn  by 
-me  officer  of  a  company  upon  another  officer  of 
the  same  company,  is,  in  legal  effect,  a  prouiis- 
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sory  note.  Upon  the  suppositicm  thus  made, 
its  real  character  would  require  a  tax  of  twice 
the  amount  of  that  indicated  upon  its  face,  and 
if  the  stamp  be  too  small,  the  instrument  is  ab« 
solutely  void  from  its  inception.  Stat.,  §  158. 
In  the  language  of  the  statute,  it  shall  be 
"deemed  invalid  and  of  no  efltect." 

Is  every  man  to  whom  a  paper  in  the  form 
of  a  bill  of  exchange  is  presented,  bound  to  in- 
quire whether  there  are  not  outside  circimi- 
stances  that  may  affect  its  nature?  Having  as- 
certained this,  is  he  bound  to  delay  all  proceed- 
ings until  he  can  take  le^  advice  upon  its  na- 
ture and  character  ?  This  he  must  do  upon  the 
theory  contended  for,  and  he  must  be  certain, 
also,  that  his  advice  is  correct;  otherwise  he 
will  lose  the  money  he  advances  upon  the  bill. 
The  same  rule,  it  is  contended,  will  apply  where 
the  drawee  does  not  appear  upon  the  face  of  the 
bill  to  be  an  officer  of  the  company.  Such  is 
the  case  before  us,  where  Mr.  Cauda,  the  drawee, 
does  not  appear  upon  the  bill  itself  to  be  con- 
nected with  the  company,  and  yet  the  pros- 
ecuticm  contends  that  it  may  be  proved  that  he 
is  its  treasurer,  and  that  thereupon  the  instru- 
ment ceases  to  be  a  draft  or  order  for  the  pay- 
ment of  money,  and  becomes  a  promissory  note. 

That  the  rule  contended  for  is  impracticable 
in  a  commercial  country  is  too  obvious  to  re- 
quire further  illustration.  We  are  satisfied 
that  the  principles  heretofore  laid  down  must 
govern  the  case  before  us. 

These  views  require  that  an  answer  in  the 
negative  should  be  given  to  each  of  iJie  ques- 
tions certified  to  this  court. 

They  are  accordingly  8o  answered,  and  the 
record  must  he  returned  to  the  court  below  with 
directions  to  dismiss  the  information. 


•CHARLES  B.  SAWYER,  Appt.  [•610 

V. 

T.  C.  HO  AG,  Assignee  of  The  Lumberman's  In- 
surance Company,  a  Bankrupt. 

MEYER  V.  VOCKE 
and 

JAEGER  V.  VOCKE. 

(See  S.  C.  17  Wall.  610-624.) 

Capital  stock,  trust  fund  of  corporation — sim- 
ulated payment  of — bankrupt  CLCt — set-off  by 
stockholder — dealings  with, 

tl.  Capital  stock  or  shares,  especially  the  un- 
paid subscription,  constitute  a  trust  fund  for  the 
benefit  of  the  general  treasury  of  a  corporation. 

2.  This  trust  cannot  be  defeated  by  a  simulated 
payment  of  the  stock  subscription,  nor  by  any  de- 
vice short  of  an  actual  payment  in  good  faith. 

3.  An  arrangement  by  which  the  stock  is  nom- 
inally paid  and  the  money  immediately  taken  back 
as  a  loan  to  the  stockholder,  is  a  device  to  change 
the  debt  from  a  stock  debt  to  a  loan,  and  is  not  a 
valid  payment  as  against  creditors  of  the  corpora- 
tion, though  it  may  be  good  as  between  the  com- 
pany and  the  stockoolders. 

4.  Section  20  of  the  bankrupt  act  was  not  in- 
tended to  enlarge  the  doctrine  of  set-oflf  beyond 
what  the  principles  of  legal  or  equitable  set-off  pre- 
viously authorized. 

fHeadnotes  by  Mr.  Justice  Milleb. 


.   Note. — As  to  set-oft  between   corporation  and 
stockholder — see  note,  23  L.  E.  A.  316. 
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5.  A  stockholder  indebted  to  an  insolvent  cor- 
poration  for  unpaid  sbareD  cannot  set  off  against 
this  trust  fund  for  creditors,  a  debt  due  liim  by  the 
corporation.  The  fund  arising  from  such  unpaid 
shares  must  be  equally  divided  among  all  the  cred> 
itors. 

6.  The  relations  of  a  stockholder  to  the  corpora- 
tion and  to  the  public  who  deal  with  the  latter,  are 
such  as  to  require  good  faith  and  fair  dealing  in 
every  transaction  between  him  and  the  corporation 
of  which  he  is  part-owner  and  controller,  which 
may  injuriously  affect  the  rights  of  creditors  or  of 
the  general  public,  and  a  rigid  scrutiny  will  be 
made  into  all  such  transactions  in  the  interest  of 
creditors. 

[No8.  676,  579,  680.] 

No,  516, Suhmitted  Deo. S^  1873. ^    r.-.^.  n^^ 
2^0.  519.  Submitted  Dec.  5, 187S.  [  ^|^*^f?«V 
No.  580.  Submitted  Deo.  ^,  1873.  J      *^'  -^^  ^^' 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

The  case  in  No.  576  is  stated  by  the  court. 

The  following  is  the  agreed  statement  of 
facts  in  No.  579. 

The  Grermania  Insurance  Company  was  char- 
tered by  act  of  the  legislature  of  Illinois,  ap- 
proved Feb.  16,  1865,  and  was  organized  in  Jan- 
uary, 1866,  with  a  capital  stock  of  $100,000  di- 
vided into  shares  of  $100  each,  which  was  after- 
wards, in  March,  1866,  increased  to  $200,000. 

On  or  about  Sep.  16,  1869,  the  defendant  was 
possessed  of  certificates  of  stock  of  said  com- 
pany to  the  amount  of  $10,000,  for  which  he 
had  paid  to  said  company  on  calls  the  sum  of 
$2,000,  and  which,  by  the  terms  thereof  and  the 
byrlaws  of  said  company,  were  subject  to  fur- 
ther calls  or  assessments  from  tvoi^  to  time  at 
the  discretion  of  the  board  of  directors,  not  ex- 
ceeding in  amount  the  sum  of  $8,000.  After- 
wards it  was  agreed  between  said  company  and 
the  defendant,  that  the  remaining  $8,000  due 
upon  said  stodc  should  be  paid  in  by  the  defend- 
ant in  full;  that  defendant  should  surrender 
said  certificates  of  stock  and  receive  a  paid  up 
certificate  of  stock  for  the  like  amount,  and 
that  the  company  should  at  the  same  time  loan 
the  defendant  the  sum  of  $6,000,  for  the  purpose 
of  enabling  the  defendant  to  pay  the  balance 
due  on  said  stock,  and  that  the  defendant 
should  execute  his  note  therefor  and  secure  the 
same  by  pledge  of  real  estate  worth  double  the 
amount  loaned  as  aforesaid. 

In  pursuance  of  said  agreement,  the  defend- 
ant afterward  surrendered  said  certificates,  ex- 
ecuted a  note  for  $6,000,  secured  the  same  ac- 
cording to  his  agreement,  paid  to  said  company 
$2,000  in  cash  and  received  from  said  com- 
pany a  certificate,  under  the  corporate  seal  of 
the  company,  that  the  capital  stock  of  the  com- 
pany had  been  paid,  and  that  this  defendant 
was  entitled  to  a  hundred  shares  thereof. 

The  surrender  of  such  stock,  the  issuance  of 
such  new  stock,  the  execution  of  said  note,  the 
payment  of  said  $2,000  and  the  securing  said 
note  was  regarded  and  treated  by  and  between 
the  defendant  and  the  company  as  a  payment 
for  said  stock  by  defendant  and  as  a  loan  by  the 
company  to  him,  although  there  was  no  actual 
transfer  of  said  sum  of  $6,000  by  the  defend- 
ant to  the  company,  or  from  the  company  to 
the  defendant;  said  sum  of  $10,000,  being  the 
amount  of  stock  so  issued  to  the  defendant,  was 
entered  upon  the  books  of  accbunt  of  said  com- 
pany as  so  much  cash  received  from  stock  and 
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the  sum  of  $6,000,  being  the  amount  of  said 
note,  as  so  much  cash  paid  out  on  account  of 
bills  receivable. 

Afterwards,  and  at  various  times,  the  com- 
pany reported  to  the  auditor  of  the  state  of  Il- 
linois that  the  stock  of  said  company  had  been 
fullv  paid  in  and  invested  upon  security,  in  ac- 
cordance with  the  act  of  said  state  regulating 
insurance  companies,  approved  Mar.  11,  1869. 
It  has  also  made  similar  reports  to  the  author- 
ities of  other  states  in  which  it  has  established 
agencies. 

At  the  time  of  said  transaction  and  ever  after, 
said  stock  of  defendant  was  treated  and  re- 
garded, as  between  him  and  said  company,  as 
fully  paid,  and  said  note  and  security  as  a  loan 
from  the  company  to  him. 

Subsequently,  and  about  Jan.  31,  1870,  the 
defendant  borrowed,  and  the  company  loaned  to 
him,  the  sum  of  $2,000,  and,  at  the  time,  the 
note  of  $6,000  was  taken  up  and  a  new  one  of 
$8,000  and  new  security  m  accordance  with 
said  agreement  given.  The  note  last  given  is  the 
same  one  declared  on  in  this  cause,  and  the 
amounts  declared  in  the  different  courts  are  for 
one  and  the  same  cause  of  action  as  above  set 
forth. 

The  company  issued  to  the  defendant  the 
policies  of  insurance  in  the  plea  of  set-off  men- 
tioned and,  Dec.  10,  1871,  was  liable  thereon  to 
the  defendant  by  reason  of  loss  by  fiie  to  the 
property  insured  thereby,  in  the  sum  of  $5,000, 
and  still  is  so  liable. 

Dec.  20,  1871,  a  petition  in  bankruptcy  was 
filed  in  this  court  against  the  company,  iinder 
which  it  was  adjudged  bankrupt  Jan.  3,  1872, 
and  the  plaintiff  is  the  duly  elected  assignee  of 
said  company.  Demand  has  been  made  for  the 
payment  of  the  note  sued  on,  as  alleged  in  the 
declaration.    The  company  is  insolvent. 

The  follovnng  is  the  agreed  statement  in  No^ 
580: 

The  Germania  Insurance  Company  was  char* 
tered  by  the  legislature  of  Illinois  by  act  ap- 
proved Feb.  16,  1865,  and  was  organized  in 
January  1866,  with  a  capital  stock  of  $100,000 
divided  into  shares  of  $100  each,  which  waa 
afterwards,  in  March,  1866,  increased  to  $200,- 
000. 

About  Sep.  20,  1869,  Charles  L.  Currier  was 
the  owner  of  a  certificate  for  fifty  shares  of  the 
capital  stock  of  the  company. 

At  the  same  time  the  company  held  the  note 
of  the  said  Currier  for  $5,000,  secured  by  cer- 
tain Cook  county  and  government  bonds,  eqiial 
in  value  to  the  amount  of  the  note. 

The  giving  of  said  note  by  said  Currier  and 
the  securing  the  same  as  aforesaid,  was  re- 
garded and  treated  by  said  company  and  said 
Currier  as  a  payment  for  said  stock  and  as  a 
loan  by  said  company  to  said  Currier  to  enable 
him  to  make  such  payment,  and  said  stock  was 
at  all  times  treated  and  regarded  by  them  as 
fully  paid,  although  there  was  no  actual  trans- 
fer of  said  sum  by  said  Currier  to  said  com- 
pany, or  by  said  company  to  said  Currier. 

At  the  time  of  the  issuing  of  said  stock  and 
giving  of  said  note,  the  amount  thereof  was  Al- 
tered on  the  books  of  said  company  as  so  much 
cash  received  of  said  Currier  on  account  of 
stock,  and  the  same  amount  as  so  much  cash 
paid  out  on  the  note  of  said  Currier.  About 
Feb.  1,  1870,  said  Currier  transferred  his  stock 
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to  the  complainant,  and  it  was  then  agreed  be- 
tween them  and  the  said  company,  that  the  note 
and  securities  of  said  Currier  should  be  surrai- 
dered  to  him,  and  in  lieu  thereof  the  complain- 
ant should  execute  his  note  to  said  company  for 
the  same  amount,  and  secure  the  same  by  trust 
deed  on  real  estate  worth  more  than  the  amount 
of  the  debt,  and  that  the  certificate  of  said  Cur- 
rier should  be  surr^idered  and  a  new  one  in  the 
same  form  issued  to  the  complainant. 

Afterwards,  in  pursuance  of  such  agreement, 
the  notes  and  securities  of  said  Currier  were 
surrendered  to  him  by  said  company;  the  c(»n- 
plainant  executed  to  the  said  company  the  note 
set  out  in  the  bill  of  complaint,  and  secured  the 
same  as  agreed,  and  said  certificate  of  stock 
was  surrendered  and  a  new  one  in  the  same 
form  issued  to  the  complainant.  This  transac- 
ti<Mi  was  treated  and  regarded,  by  and  between 
the  company  and  the  complainant,  as  a  loan  by 
the  company  to  complainant,  and  said  stock  so 
issued  to  him  was  at  all  times  treated  and  re- 
garded by  them  as  fully  paid. 

On  the  books  of  said  company,  entries  in  re- 
gard to  said  transaction  were  made  as  follows: 
upon  the  surrender  of  said  note  to  said  Currier, 
the  cash  account  was  charged,  and  bills-receiv- 
able account  credited  with  the  amount  thereof. 
On  the  suiTcnder  of  said  stock  certificate  of 
said  Currier,  the  cash  account  was  credited, 
and  stock  account  debited  with  the  amount 
thereof. 

On  the  issiiing  of  said  certificate  of  stock  to 
the  defendant,  the  cash  account  was  charged 
and  stock  account  credited  with  the  amount 
thereof;  and  on  the  delivery  of  defendant's  note 
to  said  company,  as  aforesaid,  the  cash  account 
was  credited  and  bills  receivable  account 
dbarged  with  the  amount  thereof. 

At  Tarious  times  after  Sep.  20,  1869,  said 
company  reported  to  the  auditor  of  the  state 
of  Illinois  tiiat  the  stock  of  said  company  had 
been  fully  paid  in  and  invested  upcm  security, 
in  pursuance  of  the  act  of  Illinois  regulating 
insurance  companies,  approved  Mar.  11,  1869. 
Sinular  reports  were  made  by  said  company 
to  the  authorities  of  other  states  in  which  said 
company  had  established  agencies. 

The  company  is  insolvent,  and  it   was    in- 
solvent at  the  time  of  the  assignment  of  said 
Clicy  to  complainant,  of  which  complainant 
d  notice. 

Demand  was  made  for  the  payment  of  the 
Bote  of  defendant. 

The  arguments  given  are  those  made  with 
special  reference  to  the  case  of  Bawyer  y.  Hoag, 
Na  576. 

Messrs.  Daniel  Sliorey  and  Oliarles 
Hitel&coclL  (in  No.  076),  M.  W.  Fuller  and 
CMarles  Hitelioook  (in  Nos.  679  and  580) 
for  appellants: 

L  It  is  the  right  of  a  debtor  of  an  insolvent 
insurance  company  to  purchase  adjusted  and 
negotiable  claims  at  a  discount,  and  set  them 
off  against  his  indebtedness,  notwithstandiDg 
the  purchaser  knew  the  company  was  insolvent 
at  toe  tame  he  purchased  them. 

Under  the  20th  section  of  the  bankrupt  act 
of  1867,  in  cases  of  mutual  debts  or  credits  be- 
_  the  parties,  an  account  is  to  be  stated,  I 
the  balance  is  to  be  allowed  or  paid.   Two  I 
eonditions  <mly  are  required  by  the  statute: 
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1.  That  the  claim  to  be  set  off  shall  be  in  its 
nature  provable  against  the  estate. 

2.  That  such  claim  shall  have  been  purchased 
by  or  transferred  to  the  debtor,  before  the  filing 
of  the  petition. 

The  complaint  is  within  both  conditicms. 
The  claim  is  a  provable  claim,  and  it  was  pur- 
chased and  transferred  to  the  debtor  nearly  five 
months  before  the  filing  of  the  petition  in  bank- 
ruptcy. A  certificate  of  loss  is  assignable  im- 
der  the  statute  of  Illinois.    Gross,  Stat.  461. 

The  assignee  may  bring  an  action  in  his  own 
name  cm  such  an  instrument. 

Stewart  v.  Smith,  28  111.  397;  see,  Gross, 
Stat.,  612;  Tucker  v.  Oxley,  5  Cranch,  34;  Rose 
V.  Hart,  8  Taunt.  499;  Barber  v.  Spencer,  11 
Paige,  518. 

II.  The  relative  rights  of  the  parties  are  in 
nowise  changed  by  the  bankruptcy  proceedings. 

The  assignee  in  bankruptcy  has  no  greater  or 
other  right  than  the  bankrupt  would  have  had 
if  there  had  been  no  proceedings  in  bankruptcy. 

Bemia  v.  Smith,  10  Met.  194;  Mitford  v.  Mit- 
ford,  9  Ves.  100;  2  Smith  L.  Cas.  p.  370. 

III.  The  earlier  bankrupt  acts  in  England 
contained  no  provisions  in  relation  to  set-off. 
This  was  regarded  a  defect,  and  it  was  to  rem- 
edy this  inconvenience  that  the  act  of  5  Geo. 
II.  was  passed.    Ew  parte  Preeoot,  1  Atk.  231. 

The  several  bankrupt  acts  in  England  and 
the  United  States  from  the  time  of  Geo.  n. 
have  fixed  the  time,  prior  to  which  any  claims 
acquired  by  the  debtor  to  the  bankrupt  might 
be  set  off. 

5  Geo.  II.,  ch.  30,  sec  28;  46  Geo.  III.,  eh. 
136,  5  3;  5  Geo.  IV.,  ch.  98,  J  ^;  6  Geo.  IV.; 
Dickon  v.  Evans,  6  Dum.  &  E.  57;  Hankey 
V.  Smith,  3  D.  &  E.  507;  2  Smith  L.  Cas.  316; 
Hawkins  v.  Whitten,  10  B.  &  Cr.  217. 

In  this  last  case  the  court  says:  "Notice  of 
an  insolvency,  therefore,  or  notice  of  stoppage 
are  no  longer  ingredients  upon  this  point.  No- 
tice of  an  act  of  bankruptcy  is  alone  the  crite- 
rion or  dividing  point,  and  before  this  period 
Whitten  takes  the  notes  he  claims  to  set  off, 
and  thereby  becomes  a  creditor  of  the  bank- 
rupts, and  they  become  his  debtors.  It  may  hi 
true  and  is,  that  he  (the  defendant)  took  thea» 
notes  for  the  very  purpose  of  making  them  th« 
subject  of  a  set  off,  and  of  getting  in  substance 
20s.  in  the  pound  upon  these  nbt^ ;  but  as  thM 
has  not  be«i  prohibited,  we  cannot  say  that  it 
is  illegal." 

In  the  line  of  English  authorities  under  thi 
several  bankruptcy  acts,  reaching  back  nearly 
one  hundred  fifty  years,  there  is  probably  nov 
one  case  in  conflict  with  the  decision  in  the 
case  above  cited.  The  latest  cases  in  the  high 
court  of  chancery  maintain  this  doctrine  to  its 
fullest  extent. 

In  re  Universal  Banking  Corp,,  Ea  parte 
Strang,  L.  R.  5  Ch.  App.  491;  In  re  Duck* 
worth,  L.  R.  2  Ch.  App.  577. 

There  is  nothing  in  the  act  of  1867,  narrow- 
ing the  right  of  set-off,  as  it  previously  existed. 

See,  Ogden  v.  Cowley,  2  Johns.  274;  Smith  ▼. 
Brinkerhoff,  6  N.  Y.,  305 ;  Lotorenoe  v.  Nelson, 
21  N.  Y.,  158;  Demmon  v.  Bk.,  5  Cush.,  194; 
Aldrich  v.  Campbell,  4  Gray,  284. 

IV.  It  will,  doubtless,  be  urged  that  the  com- 
plainant, at  the  time  of  the  purchase  of  his 
claim  in  set-off,  being  a  stockholder  in  the 
Lumberman's   Insurance  Company,  the  same 
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rule  cannot  be  applied  to  him  that  would  apply 
to  a  stranger,  and  that,  therefore,  the  authori- 
ties heretofore  relied  upon  as  against  him  are 
not  in  point.  This  position  is  not  sound,  unless 
it  can  be  shown  that  the  law  imposes  upon  him, 
as  the  owner  of  such  stock,  some  peculiar  dis- 
ability in  relation  to  the  purchase  of  claims 
against  the  company  of  which  he  is  a  stockhold- 
er. It  is  very  clear  that  there  is  no  such  rule 
of  law;  that  in  all  cases,  suing  or  being  sued, 
the  relative  rights  of  the  company  and  of  him- 
self are  the  same  as  the  rights  between  the 
company  and  a  stranger.  He  has  no  more  con- 
trol over  the  property  of  the  company  than  a 
stranger;  none  of  it  vests  in  him  as  a  stock- 
holder. The  corporation  is  a  legal  entity,  hav- 
ing a  separate  existence,  as  a  distinct  person  in 
law,  from  all  its  members.  It  is  so  created  for 
the  express  purpose  of  being  a  distinct  and  in- 
dependent existence  and  capacity  in  legal  con- 
templation, so  that  it  may  contract  or  be  con- 
tracted with,  sue  or  be  sued,  by  any  of  its  mem- 
bers. 

Mass,  Iron  Co.  v.  Hooper,  7  Cusn.,  187; 
Smith  V.  Hurd,  12  Met.  384;  Hill  v.  Manchester 
Water  Works,  6  B.  &  Ad.  875;  Ang.  &  Ames, 
Corp.,  413;  Pondville  Co.  v.  Clark,  25  Ck)nn.  97. 

v.  It  is  claimed  by  counsel  for  the  appellee, 
that  the  complainant  had  not,  in  fact,  paid  for 
his  stock,  and  that  the  general  creditors  of  the 
company  have  a  right  to  require  that  he  shall 
first  pay  the  whole  amount  due  the  company 
for  its  original  stock,  and  then  come  in  and 
share  with  other  creditors  pro  rata  on  his  claim 
against  the  company.  But  it  is  not  true,  in 
fact,  that  he  is  indebted  to  the  company  on  his 
original  stodc,  and  it  wouy^  not  follow  as  a 
conclusion  of  law,  that  he  ceroid  not  offset  the 
claim  in  controversy  against  an  indebtedness 
for  stock. 

The  rule  of  set-off,  as  established  in  the 
bankrupt  act,  makes  no  distinction  as  to  the 
nature  of  the  debts  against  which  a  set-off  may 
be  allowed. 

In  re  Universal  Banking  Corp.,  Ex  parte 
Strang,  supra;  In  re  Duckvoorth,  supra;  The 
Pondville  Co.  v.  Clark,  supra. 

Messrs.  J.  N.  Jewett,  and  Ooodrich  (in  No. 
576),  Julius  Rosenthal  and  A«  M.  Pence  (in 
Nos.  579  and  580),  for  appellees: 

I.  It  is  contraiy  to  equity,  and  the  declared 
intention  and  spirit  of  the  bankrupt  law,  to 
allow  a  debtor  of  an  insolvent  to  purchase 
ohiims  against  his  creditors,  after  full  knowl- 
edge of  his  insolvency,  and  set  them  off  at  their 
full  amount  against  his  indebtedness  to  the  in- 
solvent, especially  when  such  insolvency  is  so 
notorious  and  well  established  that  claims 
against  him  are  purchaseable  at  one  half  or  one 
third  of  their  par  value,  and  must  necessarily 
result  in  bankruptcy. 

See  Bump,.  Bankr.  456;  Hitchcock  v.  Rollo, 
Assignee,  reported  in  Vol.  6,  page  9,  of  "Chicago 
Legal  News." 

II.  It  is  not  true  that  the  relative  rights  of 
parties  are  not  changed  by  the  bankrupt  pro- 
ceedings against  one  of  them.  They  are  changed 
by  both  insolvency  and  bankruptcy.  The  bank- 
rupt law  makes  any  payment,  sale,  assignment, 
transfer,  conveyance  or  other  disposition  of 
property  by  any  person  insolvent,  to  any  per- 
son who  has  reasonable  cause  to  believe  such 
person  insolvent,  within  six  months  before  the 
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filing  of  a  petition  in  bankruptcy,  void,  and  the 
assignee  may  recover  the  property  or  value  of 
the  assets;  or  if  such  sale,  assignment,  etc., 
were  not  made  in  the  usual  course  of  business, 
the  fact  is  prima  facie  evidence  of  fraud. 

III.  The  appellant,  at  the  time  he  purchased 
the  claim  sought  to  be  set  off,  was  a  stockhold- 
er in  the  Lumberman's  Insurance  Company, 
and  he  seeks  to  set  off  a  claim  against  his  note, 
given  in  payment  upon  his  stock  subscription. 

A  set-off  cannot  be  allowed  in  this  case. 

1.  Because  the  appellant  was  a  stockholder 
in  the  Lumberman  s  Ins.  Co.  at  the  time  he 
purchased  the  claim  against  him. 

2.  Because  his  note  was  given  in  part  pay- 
ment towards  his  stock  subscription. 

That  the  stock  and  assets  of  an  incorporated 
company  are  a  trust  fund  for  the  security  of  its 
creditors,  which  may  be  followed  by  them  into 
the  hands  of  any  person  having  notice  of  the 
trust,  is  an  established  principle  and  is  fully 
discussed  and  declared  in  2  Story,  £q.  $  1252, 
a,  h,  o;  Wood  v.  Dummer,  3  Mas.  C.  G.  308; 
Lawrence  v.  Nelson,  21  N.  Y.  158;  Soammon  v. 
Kimball,  Vol.  6,  Chic.  Leg.  News,  p.  3 ;  Nathan 
V.  Whitlock,  3  Edw.  Ch.  215;  McLaren  v.  Pen- 
nington, 1  Paige,  108;  Curran  v.  Ark,  15  How. 
304. 

No  devices  will  be  permitted,  no  shift  al- 
lowed, however  artfully  planned  and  executed, 
to  avoid  the  actual  and  bona  fide  payment  of 
the  stock  of  ah  incorporated  company,  for  the 
creation  of  a  fund  for  the  security  of  those 
dealing  with  it.  The  stipulation  of  facts  in 
this  case  shows  that,  in  most  cases,  when  sub- 
scriptions to  the  stock  of  this  company  were 
solicited,  the  parties  were  informed  that  only 
fifteen  per  cent  would  be  required  to  be  paid 
down  in  cash;  that  the  remaining  eighty- five 
per  cent  would  be  loaned  back  to  the  subscriber 
upon  his  secured  note,  payable  in  five  years, 
with  seven  per  cent  semi-annual  interest;  that 
at  the  solicitation  of  some  of  the  directors,  ap- 
pellant subscribed  for  fifty  shares;  that  when 
he  came  to  close  up  his  subscription,  he  was  in- 
formed that  he  would  be  required  to  pay  or  give 
a  check  for  the  full  par  value  of  his  sto<^,  and 
the  company  would  loan  back  to  him,  on  the 
terms  above  stated,  eighty-five  per  cent  of  the 
par  value  of  his  stock;  that  he  did  give  his 
check  accordingly,  and  received  back  a  check  of 
the  company  for  eighty-five  per  cent  of  his  stock, 
and  ^ve  his  note  and  the  security  as  required. 

It  IS  no  answer  to  say  that  in  this  case  the  se- 
curities pledged  for  the  payment  of  the  note 
were  ample.  To  allow  it  in  any  case  would  be 
opening  a  door  for  the  evasion  of  payment  of 
the  stock,  which  dishonest  men  would  be  ready 
to  take  advantage  of,  by  the  pledge  in  similar 
cases  of  worthless  securities. 

See,  McLaren  v.  Pennington,  supra;  Diven  v. 
Phelps,  34  Barb.  228;  Long  v.  Ins.  Co.  6  Pa. 
421;  Bk.  V.  Capron,  22  Conn.  639;  Soammon  v. 
Kimball,  Assignee,  in  Vol.  6  Chicago  Lc^l 
News,  p.  1. 

IV.  It  is  assumed  that  because  the  original 
transaction  was  regarded  and  treated  by  tlie 
company  and  the  complainant  as  a  loan  to  the 
latter,  and  his  stock  treated  and  regarded  aa 
paid,  therefore,  neither  the  assignee  nor  any 
creditor  can  controvert  the  fact.  But  because  it 
was  so  treated  by  the  parties,  it  does  not  make 
it  so  as  to  third  persons,  assignee  or  creditors. 
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When  they  dispute  the  bona  fides  of  the  loan, 
courts  will  look  into  the  facts  and  determine 
whether  it  was  a  real  or  a  colorable  loan;  and 
if  it  appear  to  be  a  mere  device  to  deceive  the 
public  into  the  belief  that  the  stock  was  fully 
paid  in,  when  in  fact  it  was  not,  however  the 
parties  may  have  treated  or  regarded  it,  the 
law  will  strip  it  of  its  covering,  expose  the  sub- 
terfuge and  hold  the  parties  to  the  legal  effects 
of  their  acts.  The  most  fraudulent  transactions 
irould  be  upheld  if  their  character  and  validity 
were  dependent  upon  the  way  in  which  they 
were  treated  by  the  parties. 

Mr.  Justice  Miller  delivered  the  opinion  ot 
the  eourt: 

The  Lumberman's  Insurance  Company  of 
Chicago,  like  most  of  the  other  local  insurance 
companies  of  that  city,  was  found  to  be  insolv- 
ent after  the  disastrous  fire  of  October,  1871, 
and  in  June,  1872,  a  petition  was  filed  under 
which  it  was  declared  bankrupt,  and  the  appel- 
lee appointed  assignee.  The  appellant  was  a 
stockholder  in  the  company  to  the  extent  of 
fifty  shares  of  $100  each.  Among  the  effects  of 
the  company  which  came  to  the  hands  of  the 
assignee,  was  a  note  of  appellant  for  $4,250; 
and  when  payment  was  demanded  of  him,  he 
produced  and  offered  to  set  off  against  this  de- 
mand the  certificate  of  an  adjusted  loss  given 
by  the  company  to  one  Hayes  for  $5,000,  which 
had  been  assigned  by  Hayes  to  appellant.  This 
certificate  was  given  to  Hayes  and  purchased  by 
appellant  at  thirty-three  per  cent  of  its  par 
value  on  the  same  day,  namely:  January  25, 
1872,  after  the  insolvency  of  the  company  was 
veil  known,  but  before  any  proceedings  in  bank- 
niptcy  had  been  commenced.  Upon  the  refusal 
of  the  assignee  to  consent  to  this  set-off,  the  ap- 
peUant  filed  the  present  bill  in  the  district 
eourt  to  enforce  the  set-off  in  which  he  alleged, 
unong  other  things,  that  the  note  given  by  him 
to  the  insurance  company  was  for  money 
loaned. 

The  assignee  in  his  answer  denies  that  the 
note  was  for  money  loaned,  and  avers  that  it 
via  in  fact  for  a  balance  due  by  appellant  for 
his  stock  subscription  which  had  never  been 
psid,  and  insists  that  such  balances  constitute 
a  trust  fund  for  the  benefit  of  all  creditors  of 
the  insolvent  corporation,  which  cannot  be 
iQsde  the  subject  of  a  set-off  against  an  ordi- 
nary debt  due  by  the  company  to  one  of  its 
creditors.  After  the  general  replication  the 
cise  was  submitted  to  the  district  court,  on  an 
•greed  statement  of  facts.  The  district  court 
decreed  against  the  complainant,  from  which 
'  he  appeal^  to  the  circuit  court,  which  affirmed 
the  decree  below,  and  from  that  decree  it  is 
brought  by  appeal  to  this  court. 

The  fSrst  and  most  important  question  to  be 
decided  is,  whether  the  indebtedness  of  the  ap- 
pelhint  to  the  insurance  company  is  to  be 
treated,  for  the  purposes  of  this  suit,  as  really 
based  on  a  loan  of  money  by  the  company  to 
him,  or  as  representing  his  unpaid  stock  sub- 
scription. 

Ae  charter  under  which  the  company  was 
organized  authorized  it  to  commence  business 
^  a  capital  stock  of  $100,000,  with  $10,000 
paid  in,  and  the  remainder  secured  by  notes 
»ith  mortgages  on  real  estate  or  otherwise. 
The  transaction  by  which  appellant  professes 
IT  Wai4, 


to  have  paid  up  his  stoclc  subscription  is,  short- 
Iv,  this:  he  gave  to  'the  company  his  [•BIO 
check  for  the  full  amount  of  his  subscription, 
namely :  $5,000.  He  took  the  check  of  the  com- 
pany for  $4,250,  being  the  amount  of  his  sub- 
scription less  the  fifteen  per  cent  required  of 
each  stockholder  to  be  paid  in  cash,  and  he  gave 
his  note  for  the  amount  of  the  latter  check,  with 
good  collateral  security  for  its  payment,  with  in- 
terest at  seven  per  cent  per  annimi.  The  appel- 
lant and  the  company,  by  its  officers,  agreed  to 
call  this  latter  transaction  a  loan,  and  the  check 
of  the  appellant  payment  in  full  of  his  stock; 
and  on  the  books  of  the  company,  and  in  all  oth- 
er respects  as  between  themselves,  it  was  treated 
as  payment  of  the  subscription  and  a  loan  of 
money.  It  is  agreed  that  at^histime  the  current 
rate  of  interest  in  Chicago  was  greater  than 
seven  per  cent,  and  it  is  not  staUd  as  a  fact 
whether  these  checks  were  ever  presented  and 
paid  at  any  bank,  or  that  any  money  was  actual- 
ly paid  or  received  by  either  party  in  the  trans- 
action. It  must,  therefore,  be  treated  as  an  agree- 
ment between  the  corporation,  by  its  officers,  on 
the  one  part,  and  the  appellant  as  a  subscriber 
to  the  stock  of  the  company,  on  the  other  part,  to 
convert  the  debt  which  the  latter  owed  to  the 
company  for  his  stock  into  a  debt  for  the  loan 
of  money,  thereby  extinguishing  the  stock  debt. 

Undoubtedly  this  transaction,  if  nothing  un- 
fair was  intended,  was  om:  which  the  parties 
could  do  effectually  as  far  as  they  alone  were 
concerned.  Two  private  persons  could  thus 
change  the  nature  of  the  indebtedness  of  one  to 
the  other  if  it  was  found  to  be  mutually  con- 
venient to  do  so.  And,  in  any  controversy  which 
might  or  could  grow  out  of  the  matter  between 
the  insurance  company  and  the  appellant,  we 
are  not  prepared  to  say  that  the  company,  as  a 
corporate  body,  could  deny  that  the  stock  was 
paid  in  full. 

And  on  this  consideration  one  of  the  main  ar- 
guments on  which  the  appellant  seeks  to  reverse 
the  decree  stands.  He  assumes  that  the  assignee 
in  bankruptcy  is  the  representative  alone  of  the 
corporation,  and  can  assert  no  right  which  it 
could  not  have  asserted.  The  weakness  of  the 
argument  is  in  this  assumption.  The  assignee  is 
the  representative  of  the  creditors  as  well  as  the 
bankrupt.  He  is  appointed  *by  thecred-  [*620 
itors.  The  statute  is  full  of  authority  to  him  to 
sue  for  and  recover  property,  rights,  and  cred- 
its, where  the  bankrupt  could  not  have  sus- 
tained the  action,  and  to  set  aside  as  void, 
transactions  by  which  the  bankrupt  himself 
would  be  bound.  All  this,  of  course,  is  in  the 
interest  of  the  creditors  of  the  bankrupt. 

Had  the  creditors  of  this  insolvent  corpora- 
tion any  right  to  look  into  and  assail  the  trans- 
action by  which  the  appellant  claims  to  have 
paid  his  stock  subscription? 

^Though  it  be  a  doctrine  of  modem  date,  we 
think  it  now  well  established  that  the  capital 
stock  of  a  corporation,  especially  its  unpaid  sub- 
scriptions, is  a  trust  fund  for  the  benefit  of  the 
general  creditors  of  the  corporation.  And  when 
we  consider  the  rapid  development  of  corpora- 
tions as  instrumentalities  of  the  commercial 
and  business  world  in  the  last  few  years,  with 
the  corresponding  necessity  of  adapting  legal 
principles  to  the  new  and  varying  exigencies  of 
this  business,  it  is  no  solid  objection  to  such  a 
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jprindple  that  it  is  modem,  for  the  occasion  for 
it  could  not  sooner  have  arisen. 

The  principle  is  fully  asserted  in  two  recent 
cases  in  this  courts  namely:  Burke  v.  Smithy 
dnte.  36 Ij  and  in  New  Albany  v.  Burke,  11 
Wdl.  06,  ^0  ti.  ed.  155.  Both  these  cases  turned 
Upon  the  doctrine  we  have  stated,  and  upon  the 
necessary  inference  from  that  doctrine,  that  the 
governing  officers  of  a  corporation  cannot,  by 
agreement  or  other  transaction  with  the  stock- 
holder, release  the  latter  from  his  obligation 
to  pay,  to  the  prejudice  of  its  creditors,  except 
by  fair  and  honest  dealing  and  for  a  valuable 
consideration. 

In  the  latter  case,  a  judgment  creditor  of  an 
insolvent  railroad  company  having  exhausted 
his  remedy  at  law,  sought  to  enforce  this  prin- 
ciple by  a  bill  in  chancery  against  the  stock- 
holders. The  court,  by  affirming  the  right  of 
the  corporation  to  deal  with  the  debt  due  it  for 
stock  as  with  any  other  debt,  would  have  ended 
the  case  without  further  inquiry.  But  asserting, 
621*]  on  the  contrary,  to  its  full  extent,  •that 
such  stock  debts  were  trust  funds  in  their  hands 
for  the  benefit  of  the  corporate  creditors,  and 
must  in  all  cases  be  dealt  with  as  trust  funds 
are  dealt  with,  it  was  found  necessary  to  go  into 
an  elaborate  inquiry  to  ascertain  whether  a  vio- 
lation of  the  trust  had  been  committed.  And 
though  the  court  find  that  the  transaction  by 
which  the  stockholders  had  been  released  was  a 
fair  and  valid  one,  as  foimded  oa  the  conditions 
of  the  original  subscription,  the  assertion  of  the 
general  rule  on  the  subject  is  none  the  less  au- 
thoritative and  emphatic.  See,  also,  Curran  v. 
Ark.  15  How.  304;  Wood  v.  Dummer,  3  Mas. 
308 ;  8lee  v.  Bloom,  19  Johns.  456,  and  numer- 
ous other  cases  cited  in  the  brief  by  the  coun- 
sel for  the  appellees  in  this  case  and  in  Meyer 
V.  Vocke,  decided  with  this  [post,  737]. 

In  the  case  before  us  the  assignee  of  the  bank- 
rupt, in  the  interest  of  the  creditors,  has  a  right 
to  inquire  into  this  conventional  payment  of  His 
stock  by  one  of  the  shareholders  of  the  com- 
pany; and  on  that  inquiry,  we  are  of  opinion 
that,  as  to  these  creditors,  there  was  no  valid 
payment  of  this  stock  by  appellant.  We  do  not 
base  this  upon  the  ground  that  no  money  act- 
ually passed  between  the  parties.  It  would 
have  been  just  the  same  if,  agreeing  beforehand 
to  turn  the  stock  debt  into  a  loan,  the  appellant 
had  brought  the  money  with  him,  paid  it,  taken 
a  receipt  for  it,  and  carried  it  away  with  him. 
This  would  be  precisely  the  equivalent  of  the 
exchange  of  checks  between  the  parties.  It  is 
the  intent  and  purpose  of  the  transaction  which 
forbids  it  to  be  treated  as  valid  payment.  It  is 
the  change  of  the  character  of  the  debt  from 
one  of  a  stock  subscription  unpaid  to  that  of  a 
loan  of  money.  The  debt  ceases  by  this  opera- 
tion, if  effectual,  to  be  the  trust  fund  to  which 
creditors  can  look,  and  becomes  ordinary  assets, 
with  which  the  directors  may  deal  as  they 
choose. 

And  this  was  precisely  what  was  designed  by 
the  parties.  It  devested  the  claim  against  the 
stockholder  of  its  character  of  a  trust  fund, 
and  enabled  both  him  and  the  directors  to  deal 
with  it  freed  from  that  charge.  There  are  three 
or  four  of  these  cases  now  before  us  in  which 
precisely  the  same  thin^  was  done  by  other  in- 
622*]  surance  companies  organized  *in  Chica- 
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go,  and  we  have  no  doubt  it  was  done  by  this 
company  in  r^ard  to  all  their  stockholders. 

It  was,  therefore,  a  regular  system  of  opera- 
tions to  the  injury  of  the  creditor,  beneficial 
alone  to  the  stockholder  and  the  corporation. 

We  do  not  believe  we  characterize  it  too 
strongly  when  we  say  that  it  was  a  fraud  upon 
thepublic  who  were  expected  to  deal  with  thein. 

Tne  result  of  it  was  that  the  capital  stock 
of  the  company  was  neither  paid  up  in  actual 
money,  nor  did  it  exist  in  the  form  of  deferred 
installments  properly  secured. 

It  is  said  by  the  appellant's  counsel  that,  con- 
ceding this,  it  is  still  a  debt  due  by  him  to  the 
corporation  at  the  time  that  he  became  the  own- 
er of  the  debt  due  by  the  corporation  to  Hayes 
and,  therefore,  the  proper  subject  of  set-oflT  un- 
der the  20th  section  of  the  bankrupt  act.  That 
section  is  as  follows:  "ia  all  cases  of  mutual 
debts  or  mutual  credits  between  the  parties,  the 
accoimt  between  them  shall  be  stated,  and  one 
debt  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid,  but  no  set-off 
shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate :  Provided,  that  no 
set-off  shall  be  allowed  in  favor  of  any  debtor  to 
the  bankrupt  of  a  claim  purchased  by  or  trans- 
ferred to  him  after  the  filing  of  the  petition." 

This  section  was  not  intended  to  enlarge  the 
doctrine  of  set-off,  or  to  enable  a  party  to  make 
a  set-off  in  cases  where  the  principles  of  legal 
or  equitable  set-off  did  not  previously  author- 
ize it. 

The  debts  must  be  mutual;  must  be  in  the 
same  right. 

The  case  before  us  is  not  of  that  character. 
The  debt  which  the  appellant  owed  for  his  stock 
was  a  trust  fund  devoted  to  the  payment  of  all 
the  creditors  of  the  company.  As  soon  as  the 
company  became  insolvent,  and  this  fact  became 
known  to  appellant,  the  right  of  set-off  for  an 
ordinary  debt  to  its  full  amount  ceased.  It  be- 
came a  fund  belonging  equally  in  equity  to  all 
the  creditors,  and  could  not  be  appropriated  by 
the  debtor  to  the  exclusive  payment  of  his  own 
claim. 

*It  is  unnecessary  to  go  into  the  in-  [*62S 
quiry  whether  this  claim  was  acquired  before 
the  commission  of  an  act  of  bankruptcy  by  the 
company,  or  the  effect  of  the  bankruptcy  pro- 
ceeding. The  result  would  be  the  same  if  the 
corporation  was  in  the  process  of  liquidation  in 
the  hands  of  a  trustee  or  under  other  legal  pro- 
ceedings. It  would  still  remain  true  that  tiie 
unpaid  stock  was  a  trust  fund  for  all  the  cred- 
itors, which  could  not  be  applied  exclusively  to 
the  payment  of  one  claim,  though  held  by  the 
stockholder  who  owed  that  amount  on  his  sub- 
scription. 

Nor  do  we  think  the  relation  of  the  appellant 
in  this  case  to  the  corporation  is  without  weight 
in  the  solution  of  the  question  before  us.  It  is 
very  true  that,  by  the  power  of  the  legislature, 
there  is  created  in  all  acts  of  incorporation  a 
l^al  entity  which  can  contract  with  its  share- 
holders in  the  ordinary  transactions  of  business 
as  with  other  persons.  It  can  buy  of  them,  sell 
to  them,  loan  to  them,  and  in  insurance  com- 
panies make  contracts  of  insurance  with  them, 
in  all  of  which  both  parties  are  bound  bv  the 
ordinary  laws  of  contract.  The  stockholder  is 
also  relieved  from  personal  liabilitv  for  the 
debts  of  the  company.    But  after  all,  this  ar- 

84  17.  flU 


18T3. 


SoHN  ?.  Watsbson. 


&96-600 


tiflcUl  body  is  but  the  replresentative  of  its 
stockholders,  and  exists  mainly  fot  their  bene- 
fit, and  is  governed  and  controlled  by  them 
through  the  officers  whom  they  elect.  And  the 
interest  and  power  of  legal  control  of  each  share- 
holder is  in  exact  proportion  to  the  amount  of 
his  stock.  It  is,  therefore,  but  Just  that  when  the 
interest  of  the  public,  or  of  strangers  dealing 
with  this  corporation,  is  to  be  affected  by  any 
transaction  between  the  stockholders  who  own 
the  corporation  and  the  corporation  itself,  such 
transaction  should  be  subject  to  a  rigid  scru- 
tin^r,  and  if  found  to  be  infected  with  anything 
imfair  toward  such  third  person,  calculated  to 
injure  him,  or  designed  intaitionally  and  in- 
equitably to  screen  the  stockholder  from  loss 
at  the  expense  of  the  general  creditor,  it  should 
be  disr^arded  or  annulled  so  far  as  it  may  in- 
equitably affect  him.  Lawrence  v.  Neleon,  21 
N.  Y.  158. 

624*]  ^Theae  principles  require  the  afflrma- 
tion  of  the  decree  in  the  present  case,  and  it  is 
accordingly  so  ordered. 

The  cases  of  Meyer  v.  VochCy  assignee;  and  of 
Jaeg^  v.  VookCf  assignee,  from  the  same  court, 
though  differing  in  some  of  the  facts,  the  latter 
especially  being  a  suit  at  law  brought  by  the 
assignee  of  the  bankrupt  corporation,  in  which 
a  set-off  was  pleaded,  in  the  principles  which 
govern  the  cases  are  same.  The  case  at  law 
was  submitted  to  the  court  without  a  jury,  and 
the  faois  found  by  the  court  bring  it  within  the 
doctrines  we  have  just  declared  to  be  appli- 
cable to  such  cases. 

The  decree  in  the  case  of  Meyer  v.  Vocke,  as- 
signee (580),  and  the  judgment  in  the  case  of 
Jaegei  v.  Vocke,  assignee,  (579 J,  are,  therefore, 
affinn^, 

Mr.  Justice  Hunt  dissented,  holding  that  the 
transacticm  was  a  loan  by  the  company  to  the 
appellants 


JOHN  W.  SOHN,  Plff,  in  Err., 

V. 

THOlwAS   W.   WATERSON,   impleaded   with 
William  A.  Gallendar  and  George  Seward. 

(See  8.  C.  17  Wall.  696-600.) 

Statute  of  limitations,  when  time  under,  com- 

wiences. 

'  1.  Under  a  state  statute  of  limitations,  the  time 
of  tlie  limitation  commences  when  the  cause  of  ac- 
tioo  la  first  subjected  to  the  operation  of  the  stat- 
ute, unless  the  legislature  has  otherwise  provided. 

[No.  134.] 
Argued  Deo.  9,  187S.     Decided  Deo.  22,  1873. 

IN  ERROR  to  the  Circuit  CJourt  of  the  United 
States  for  the  District  of  Kansas. 
The  case  is  stated  by  the  court. 
Messrs.  James  M.  Spencer,  N.  0.  McFarland 
lAd  J'okn  B.  Sanborn,  for  plaintiff  in  error ' 
We   claim  the  section  limiting  actions  on 
judipnents  of  other  states  to  two  years,  to  be 
wholly  inoperative  and  void,  because  the  two 
years  had  more  than  expired  from  the  accruing 

Norm — When  statute  of  limitations  begins  to 
rmn — see  notes,  1  L.  R.  A.  319 ;  7  L.  R.  A.  658. 
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of  the  action  to  tbe  pftdsage  of  the  act;  the  law, 
therefore,  did  not  limit— it  extinguished  the 
remedy.  Note  carefully  the  words,  "within  two 
years  next  after  the  cause  or  right  of  such  ac- 
tion shall  have  accrued."  When,  then,  did  the 
cause  of  action  accrue  in  Kansas?  We  say, 
whenever  two  facts  appear:  the  residence  of 
Waterscm  in  Kansas,  and  the  existence  of  the 
judgment  in  Ohio. 

The  petition  states  that  Waterson  has  been  a 
resident  of  Kansas  since  the  year  1854,  and 
that  the  judgment  was  rendered  in  Ohio,  Oct. 
17,  1854,  so  that  the  right  of  action  must  have 
accrued  more  than  four  years  before  the  pass- 
age of  the  law.  That  the  law  in  such  case  is  in- 
operative and  void,  is  wfell  settled  in  many 
cases. 

The  Society,  etc.,  v.  Wheeler,  2  Gall.  105, 141 ; 
Blackford  v.  Johnson,  1  Black,  35,  36  and  n.; 
Call  V.  Haggar,  8  Mass.  423;  Parker  v.  Kane, 
4  Wis.  1,  18;  Piatt  v.  Vateir,  1  McLean,  146; 
Leuns  v.  Broadwell,  3  McLean,  568;  Price  v. 
Hopkin,  13  Mich.  318;  Auld  v.  Butcher,  2  Kan. 
135. 

But  the  learned  circuit  judge  who  decided 
this  case  in  the  court  below,  admitting  the  cor- 
rectness of  these  decisions,  sought  to  avoid  their 
applicability  by  giving  what  seems  to  us  a  sin- 
gular construction  of  the  statute.    He  said: 

"As  the  defendant  was  a  resident  of  a  state 
when  the  act  of  February  10,  1859  took  effect, 
it  is  our  opinion  that  the  two  years'  limitation 
therein  provided  began  to  run  in  favor  of  the 
defendant,  as  against  the  present  cause  of  ac- 
tion, from  that  period,  and  that  this  action 
might  have  been  brought  at  any  time  within 
two  years  after  that  act  went  into  operation. 
Not  having  been  brought  within  that  period,  it 
was  barred."    1  Dill.  360. 

But  the  defendant  was  a  resident  from  and 
after  1854.  And  right  here  is  the  very  point 
which  settles  the  question.  Did  this  statute 
give  the  plaintiff  a  right  of  action  for  two 
years  after  that  act  went  into  operation  ?  Or  did 
it  give  him  two  years  from  the  time  the  cause 
of  action  accrued?  We  do  not  deny  the  cor- 
rectness of  the  provision  of  the  general  statute 
of  1868,  p.  635,  §  25,  that  "When  a  right  of  ac- 
tion is  barred  by  the  provisions  of  any  statute, 
it  shall  be  unavailable,  either  as  a  cause  of  ac- 
tion or  ground  of  defense;"  but  we  say,  that  be- 
fore the  decision  of  the  learned  judge  below  can 
be  strengthened  by  it,  it  must  first  be  conceded 
that  the  action  was  barred  by  the  statute  of 
1859.  Our  position  is  that  that  statute  was  in- 
operative to  bar  our  action,  and,  that,  therefore, 
section  25  does  not  apply.  The  learned  judge 
in  the  court  below  admits  ( 1  Dill.  361 ) ,  that  he 
gives  this  statute  "a  prospective  operation," 
notwithstanding  its  language,  "from  a  supposed 
intent  of  the  legislature."  We  do  not  believe 
that  a  supposed  legislative  intention  is  suflScient 
to  overthrow  the  plainest  and  most  unequivo- 
cal language,  and  we  do  not  think  this  court 
will  give  a  construction  against  the  clear  pro- 
visions of  this  statute,  in  order  to  make  it  ef- 
fective to  bar  actions  on  judgments  in  two 
years.  The  law  itself  is  unreasonable  and  with- 
out a  parallel,  and  ought  not  to  be  applied  ex- 
cept when  required  by  its  terms.  There  is 
nothing  on  the  face  of  it  that  shows  it  was  ever 
intended  to  be  retrospective  in  its  application. 

A  statute  that  attempts  to  bar,  summarily, 
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an  existing  right  of  action  is  within  the  consti- 
tutional inhibition  that  ''no  state  shall  pass  a 
law  impairing  the  obligations  of  contracts."  A 
reason£U>le  opportunity  must  be  afforded  to  par- 
ties to  try  all  rights  of  action  existing  when 
such  a  law  passed. 

Cooley,  Const.  Lim.  2d  ed.  p.  366,  and  a  large 
number  of  authorities  there  cited;  Berry  v. 
Ramsdel,  4  Met.  (Ky.)  296;  Auld  v.  Butcher, 
2  Kan.  135;  15  How.  421;  Webster  v.  Cooper, 

14  How.  488;  Johnson  y.  Bond,  Hemp.  533; 
Call  y.  Haggar,  8  Mass.  429 ;  Oatman  v.  Bond, 

15  Wis.  28. 

The  legislature  meant  what  it  actually  ex- 
pressed. The  precise  words,  construed  in  their 
ordinary  sense,  leave  no  doubt  as  to  what  was 
intended.  There  is  not  an  ambiguous  word  or 
phrase  in  the  act  in  question,  and  hence  noth- 
mg  left  for  construction  or  implication. 

Story,  Confl.  L.,  introductory  remarks,  p.  10 ; 
Potter's  Dwar.  Stat,  and  Const.  208;  Jackson 
V.  Letois,  17  Johns.  475;  People  v.  R.  Co.  13 
N.  Y.  78;  Wood  v.  Adams,  35  N.  H.  36;  Denn 
V.  Reid,  10  Pet.  624. 

Mr,  Thomas  Ewins,  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

In  August,  1870,  the  plaintiff  in  error,  a  citi- 
zen of  Ohio,  commenced  an  action  against  the 
defendant  Waterson,  a  citizen  of  Kansas,  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Kansas,  to  recover  the  amoimt  of  a  cer- 
tain judgment  which  had  been  recovered  by 
the  plaintiff  against  the  defendant  and  two 
other  persons  in  Ohio,  in  1884.  The  petition 
alleged  that  the  defendant  had  been  a  citizen  of 
Kansas  ever  since  the  year  1854.  The  defend- 
ant pleaded  the  statute  of  limitations  of  the 
state  of  Kansas,  namely:  that  the  action  did 
not  accrue  within  two  years  next  before  the 
commencement  of  the  suit.  The  plaintiff  de- 
murred to  this  plea,  and  upon  this  demurrer 
judgment  was  rendered  for  the  defendant  The 
judgment  is  brought  here  by  this  writ  of  error 
for  revision. 

The  question  arises  upon  the  statute  of  lim- 
itations referred  to.  It  was  passed  February 
10,  1859,  more  than  four  years  after  the  judg- 
ment in  Ohio  was  obtained;  and  the  2d  section 
enacts  "That  all  actions  foimded  on  any  prom- 
issory note,  bill  of  exchange,  writing  obligatory, 
bond,  contract,  judgment,  decree  or  other  legal 
liability  made,  executed,  rendered,  etc.,  beyond 
the  limits  of  this  territory,  shall  be  commenced 
within  two  years  next  after  the  cause  or  right  of 
such  action  shall  have  accrued,  and  not  after." 

The  plaintiff  contends  that  this  statute  can- 
not apply  to  actions  which  accrued  more  than 
two  years  before  its  passage,  because  it  would 
cut  them  off  and  defeat  them  altogether,  and 
would  thus  impair  the  obligation  of  contracts. 

A  literal  interpretation  of  the  statute  would 
have  this  effect.  But  it  is  evident  that  the  leg- 
islature could  not  have  had  any  such  intention. 
The  court  below  held,  that  as  the  defendant 
was  a  resident  of  Kansas  when  the  act  took 
effect,  the  time  of  limitation  began  to  nm  in  his 
favor  as  against  the  present  cause  of  action  from 
that  period;  and  that  the  action  might  have 
been  brought  at  any  time  withib  two  years 
afterwards ;  and  not  having  been  brought  with- 
in that  period  it  was  barred.  In  other  words, 
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the  court  held  that  the  act  was  prospective  in 
its  operation,  and  affected  existing  causes  of 
action  only  from  the  time  of  its  passage.  This 
seems  to  us  a  reasonable  construction  and  one 
that  prevents  the  legislative  intent  from  being 
frustrated.  "Words  in  a  statute,"  says  Justice 
Paterson,  "ought  not  to  have  a  retrospective 
operation,  unless  they  are  so  clear,  strong,  and 
imperative  that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  intention  of  the 
legislature  cannot  be  otherwise  *satis-  [*599 
fied."  V.  8,  V.  Heth,  3  Cranch,  413.  And  this 
rule  is  repeated  by  this  court  in  Harvey  v.  Ty- 
ler, 2  Wall.  347,  17  L.  ed.  875,  where  it  is  said: 
"It  is  a  rule  of  construction  that  all  statutes 
are  to  be  considered  prospective,  imless  the 
language  is  express  to  the  contrary,  or  there  is 
a  necessary  implication  to  that  effect." 

The  plaintiff  contends  that  the  application  of 
this  rule  to  the  statute  in  question  would  have 
the  effect  of  restricting  its  application  to  ac- 
tions accruing  after  the  passage  of  the  act.  But 
this  is  not  a  necessary  conclusion. 

A  statute  of  limitations  may,  undoubtedly, 
have  effect  upon  actions  which  have  already 
accrued  as  well  as  upon  actions  which  accrue 
after  its  passage.  Whether  it  does  so  or  not 
will  depend  upon  the  language  of  the  act,  and 
the  apparent  intent  of  the  legislature  to  be 
gathered  therefrom.  When  a  statute  declares 
generally  that  no  action,  or  no  action  of  a  cer- 
tain class,  shall  be  brought  except  within  a  cer- 
tain limited  time  after  it  shall  have  accrued,  the 
language  of  the  statute  would  make  it  apply  to 
past  actioms  as  well  as  to  those  arising  in  the 
future.  But  if  an  action  accrued  more  than 
the  limited  time  before  the  statute  was  passed 
a  literal  interpretation  of  the  statute  would 
have  the  effect  of  absolutely  barring  such  action 
at  once.  It  will  be  presumed  that  such  was  not 
the  intent  of  the  legislature.  Such  an  intent 
would  be  unconstitutional.  To  avoid  such  a 
result,  and  to  give  the  statute  a  construction 
that  will  enable  it  to  stand,  courts  have  given 
it  a  prospective  operation.  In  doing  this,  three 
different  modes  have  been  adopted  by  different 
courts.  One  is  to  make  the  statute  apply  only 
to  causes  of  action  arising  after  its  passage. 
But  as  this  construction  leaves  all  actions  ex- 
isting at  the  passage  of  the  act,  without  any 
limitation  at  all  (which,  it  is  presjumed,  could 
not  have  been  intended),  another  rule  adopted 
is,  to  construe  the  statute  as  applying  to  such 
existing  actions  only  as  have  already  run  out  a 
portion  of  the  statutory  time,  but  which  still 
have  a  reasonable  tinie  left  for  prosecution  be- 
fore the  statutory  time  expires — which  reason- 
able time  is  to  be  estimated  by  the  court — leav- 
ing *all  other  actions  accruing  prior  to  [*600 
the  statute  unaffected  by  it.  The  latter  rule 
does  not  seem  to  be  founded  on  any  better  prin- 
ciple than  the  former.  It  still  leaves  a  large 
class  of  actions  entirely  improvided  with  any 
limitation  whatever,  or,  as  to  them,  is  \mcon- 
stitutional,  and  is  a  more  arbitrary  rule  than 
the  first.  A  third  construction  is  that  which 
was  adopted  by  the  court  below  in  this  case, 
and  which  we  regard  as  much  more  sound  than 
either  of  the  others.  It  was  substantially  adopt- 
ed by  this  court  in  the  cases  of  Ross  v.  Duval^ 
13  Pet.  62,  and  Letois  v.  Le%Jois,  7  How.  778.  In 
those  cases  certain  statutes  of  limitation — one 
in  Virginia  and  the  other  in  Illinois — had  origi- 
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nallj  excepted  from  their  operation  nonresi- 
dents of  the  state,  but  this  exception  had  been 
afterwards  repealed;  and  this  court  held  that 
the  nonresident  parties  had  the  full  statutory 
time  to  bring  their  actions  after  the  repealing 
icta  were  passed,  although  such  actions  may 
hare  accrued  at  an  earlier  period.  "The  ques- 
tion is/'  says  Ch.  J.  Taney,  from  what  time  is 
this  limitation  to  be  calculated?  Upon  prin- 
ciple, it  would  seem  to  be  clear,  that  it  must 
commence  when  the  cause  of  action  is  first  sub- 
jected to  the  operation  of  the  statute,  imless 
the  legislature  has  otherwise  provided."  7 
How.  778.  It  is  true,  that  in  the  subsequent 
case  of  Murray  v.  Oibson,  15  How.  421,  this 
court  followed  the  decisions  of  the  supreme 
court  of  Mississippi  in  its  construction  of  a 
statute  of  that  state,  and  held  that  it  applied 
only  to  actions  accruing  after  the  statute  was 
passed.  But  that  decision  was  made  in  express 
deferenoe  to  those  of  the  state  court,  which  were 
regarded  aa  authoritative.  In  the  present  case 
we  are  not  bound  by  any  decisive  construction 
of  the  state  court  on  this  point* 
The  judgment  is  affirmed. 


THE    UNION    PACIFIC    RAILROAD    COM- 
PANY, Plff.  in  Err., 

V. 

JESSE  L.  FORT. 

(See  S.  C.  17  Wall.  553-659.) 

Employee  takes  the  risk  of  the  negligence  of  his 
fellov)  servants — risk,  not  within  the  contract 
of  service — injury,  when  employed  outside  of 
the  contract — when  employer  liable. 

1.  The  employee,  in  entering  the  service  of  the 
principal,  is  presumed  to  take  upon  himself  the 
risks  incident  to  the  undertaking,  among  which  are 
to  be  counted  the  negligence  of^ fellow-servants  in 
the  same  employment. 

2.  But  this  presumption  cannot  arise  where  the 
risk  Is  not  within  the  contract  of  service,  and  the 
servant  bad  no  reason  to  believe  he  would  have  to 
encotuiter  it. 

3.  Where  a  boy  was  injured  while  emploved  in 
a  service  outside  the  contract  and  wholly  discon- 
nected with  it,  by  the  direction  of  a  co-employee 
under  whose  direction  he  was  at  the  time,  the  em- 
plover  is  liable. 

4.  Although  it  was  the  wrongful  act  on  the  part 
of  the  co-employee  to  order  a  boy  of  inexperience  to 
do  a  thing  which,  in  its  nature,  was  perilous,  the 
emplojer  cannot  escape  responsibility  on  the  plea 
that  tJie  co-employee  should  not  have  given  the  or- 
der, having  placed  the  boy  under  him  with  direc- 
tions to  obey  him. 

[No.  99.] 
Argued  Nov.  IS,  187S.        Decided  Jan.  5, 1874- 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

The  case  is  stated  by  the  court. 

Messrs.  A.  J.  Poppleton,  W.  M.  Evarts  and 
C.  P.  Jmmes  for  plaintiff  in  error : 

1.  The  court  erred  in  refusing  to  give  the  fol- 
lowing instructions  asked  by  the  defendant: 
''Upon  the  pleadings  and  proofs,  the  defendant 
is  not  liable  for  injuries  to  the  plaintiff's  son, 
occasioned  by  the  n^ligence  of  Collett." 

NoTB. — A$9umption  of  risk  incident  to  employ- 
ment— see  notes,  47  L.  R.  A.  161 ;  38  C.  C.  A.  314. 

I>nty  of  master  with  respect  to  employment  of 
fercants — see  note.  48  L.  R.  A.  368. 

lAahUity  for  servant's  injury  while  in  a  service 
mntside  the  contract — see  note,  48  L.  R.  A.  796. 
17  Waix. 


2.  The  court  erred  in  giving  the  following 
instructions : 

"But  I  draw  this  distinction:  if  the  work 
which  the  son  was  ordered  by  Collett  to  do  was 
not  within  the  contract  of  service,  was  not  one 
of  the  duties  which  fell  within  the  contract  of 
employment,  but  was  outside  of  it,  then  Collett, 
in  ordering  the  service  in  question  (if  he  was 
within  the  scope  and  course  of  his  duties  at  the 
time)  must,  as  to  this  act,  be  taken  to  represent 
the  company  (which  is  presumed  to  be  construc- 
tively present)  and  if  that  act  was  wrongful 
and  negligent,  as  hereinafter  defined,  the  com- 
pany, his  employer,  would  be  liable  for  the  dam- 
ages caused  by  such  negligent  and  wrongful 
act;  and  the  principle  before  adverted  to,  that 
the  master  is  not  liable  for  the  neglect  of  a  co- 
employee  in  the  same  service,  has  no  applica- 
tion or  no  ju0t  application  to  such  a  case;  for 
in  such  a  case  they  are  not,  in  my  judgment, 
in  any  proper  sense,  fellow-servants  in  the 
same  common  service." 

The  rule  is  settled  both  in  England  and  in 
this  country,  that,  in  the  absence  of  statutory 
enactment,  the  master  is  not  liable  to  his  serv- 
ant for  injuries  accruing  to  him  by  reascm  of 
the  n^ligence  of  a  fellow-servant  engaged  in  a 
common  employment,  save  in  the  following  ex- 
cepted cases:  1.  When  the  master  has  been 
guilty  of  negligence  in  hiring  an  imskillful  and 
careless  servapt.  2.  Or  when,  having  exercised 
due  diligence  and  care  in  hiring,  the  master  has 
continued  the  servant  in  his  employment  after 
knowing,  or  having  abundant  opportunity  to 
ascertain,  his  imskillfulness  or  carelessness. 
3.  When  the  master  has  knowingly  provided 
defective  material  and  machinery  for  the  use  of 
his  servant,  or  having  without  knowledge  pro- 
vided such  defective  materials  and  machinery, 
has  continued  the  use  of  them  after  being  ap- 
prised of  the  true  character. 

R.  R.  Co.  v.  Leahey,  10  Mich.  199,  and  cases 
cited;  Farwell  v.  R.  R.  Co.  4  Met.  49;  Hayes  v. 
Ry.  Corp.  3  Cush.  270;  Warner  v.  Ry.  Co.  39  N. 
Y.  468;  Carle  v.  R.  R.  Co.  43  Me.  269;  Weger  v. 
R.  R.  Co.  56  Pa.  460;  31  N.  Y.  293;  Hard  v. 
R.  R.  Co.  32  Vt.  473;  Hayden  v.  Mfg.  Co.  29 
Conn.  648;  O'Connell  v.  R.  R.  Co.  20  Md.  212; 
Sullivan  v.  R.  R.  Co.  11  Iowa,  426. 

The  only  states  which  have  shown  an  inclina- 
tion to  relax  this  rule,  are  Ohio,  Ky.,  Ind.  and 
Wis.,  and  in  these  the  principle  of  the  rule  does 
not  seem  to  be  shaken.  Its  modifications  in 
these  states  arise  from  their  rulings  as  to  what 
constitutes  fellow-servants  engaged  in  a  com- 
mon employment.  In  that  particular  only  are 
the  decisions  of  the  courts  in  those  states  in 
conflict  with  cases  above  cited. 

R.  R.  Co.  V.  Stevens,  20  Ohio,  416 ;  Thayer  v. 
R.  R.  Co.  22  Ind.  26;  18  Wis.  700. 

The  court,  in  instructing  the  jury,  conceded 
the  rule  to  be  settled  as  above  stated,  but  sought 
to  incorporate  into  it  an  exception  which  is  be- 
lieved to  be  without  any  precedent  whatever, 
and  in  conflict  with  certain  established  princi- 
ples, regulating  the  relation  in  question. 

Messi's.  John  I.  Rediok  and  Clinton  Briggs, 
for  defendant  in  error: 

While  many  authorities  seem  to  relieve  the 
master  from  liability,  in  cases  where  a  servant 
sustains  injuries  through  the  negligent  acts  of  a 
fellow-servant,  yet  we  nave  several  cases  which 
modify  and  restrict  the  application  of  the  rule 
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to  cases  where  tlie  injury  complained  of  was 
occasioned  by  servants  in  a  common  employ- 
ment. The  distinction  is  this:  that  where  the 
servant  is  injured  through  the  negligence  of  one 
who  is  in  authority  over  him,  and  the  injury 
results  while  the  former  is  acting  imder  the 
orders  of  the  latter,  then  the  master  is  liable 
for  the  negligence  of  the  supervisor. 

R.  R,  Co.  V.  Keary,  3  Ohio,  202,  and  authori- 
ties there  cited. 

The  same  doctrine  seems  to  be  held  in  Ken- 
tucky and  Georgia.  Also,  the  Scotch  courts 
hold  this  modified  rule. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  was  assumed  on  behalf  of  the  plaintiff  in 
error,  on  the  argument  of  this  cause,  that  the 
master  is  not  liable  to  one  of  his  servants  for 
injuries  resulting  from  the  carelessness  of  an- 
other, when  both  are  engaged  in  a  conunon 
service,  although  the  injured  person  was  under 
the  control  and  direction  of  the  servant  who 
caused  the  injury.  Whether  this  proposition, 
as  stated,  be  true  or  not,  we  do  not  propose  to 
consider,  because,  if  true,  it  has  no  application 
to  this  case. 

The  action  was  brought  by  the  defendant  in 
error,  to  recover  damages  for  an  injury  to  his 
minor  son,  resulting  in  the  loss  of  an  arm,  while 
in  the  employment  of  the  railroad  company. 
The  boy  was  employed  in  the  machine  shop  of 
the  company  as  a  workman  or  helper,  under 
the  superintendence  and  control  of  one  Collett, 
and  had  been  chiefly  engaged  in  receiving  and 
putting  away  moldings  as  they  came  from  a 
molding  machine.  After  the  service  had  been 
continued  for  a  few  months,  the  boy,  by  the 
order  of- Collett,  ascended  a  ladder  to  a  great 
height  from  the  floor,  among  rapidly  revolving 
and  dangerous  machinery,  for  the  purpose  of 
adjusting  a  belt  by  which  a  portion  of  the  ma- 
chinery was  moved,  and  while  engaged  in  the 
endeavor  to  execute  the  order,  the  accident  hap- 
pened. The  jury,  by  a  special  verdict,  find  that 
the  boy  was  engaged  to  serve  under  Collett  as 
a  workman  or  helper,  and  was  required  to  obey 
his  orders;  that  the  order  of  Collett  to  the  boy, 
in  carrying  out  which  he  lost  his  arm,  was  not 
within  the  scope  of  his  duty  and  employment, 
but  was  within  that  of  Collett's;.  that  the  order 
was  not  a  reasonable  one;  that  its  execution 
was  attended  with  hazard  to  life  or  limb,  and 
that  a  prudent  man  would  not  have  ordered  the 
boy  to  execute  it. 

It  is  apparent,  from  these  findings,  if  the  rule 
of  the  master's  exemption  f»om  liability  for  the 
negligent  conduct  of  a  oo-employee  in  the  same 
service  be  as  broad  as  is  contended  for  by  the 
plaintiff  in  error,  that  it  does  not  apply  to  such 
a  case  as  this.  This  rule  proceeds  on  the  theory 
that  the  employee  in  entering  the  service  of  the 
principal,  is  presumed  to  take  upon  himself  the 
risks  incident  to  the  undertaking,  among  which 
are  to  be  counted  the  negligence  of  fellow-serv- 
ants in  the  same  employment,  and  that  consid- 
erations of  public  policy  require  the  enforce- 
ment of  the  rule.  But  this  presumption  cannot 
arise  where  the  risk  is  not  within  the  contract 
of  service,  and  the  servant  had  no  reason  to  be- 
558*3  lieve  he  would  have  to  encounter  it.  If  ♦it 
were  otherwise,  principals  would  be  released 
from  all  obligations  to  make  reparation  to  an 
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employee  in  a  subordinate  position  for  any  in- 
jury caused  by  the  wrongful  conduct  of  the  per- 
son placed  over  him,  whether  they  were  fellow- 
servants  in  the  same  common  service  or  not. 
Such  a  doctrine  would  be  subversive  of  all  just 
ideas  of  the  obligations  arising  out  of  the  con- 
tract of  service,  and  withdraw  all  protection 
from  the  subordinate  employees  of  railroad  cor- 
porations. These  corporations,  instead  of  being 
required  to  conduct  their  business  so  as  not  to 
endanger  life,  would,  so  far  as  this  class  of  per- 
sons were  concerned,  be  relieved  of  all  pecuniary 
responsibility  in  case  they  failed  to  do  it.  A 
doctrine  that  leads  to  such  results  is  unsupport- 
ed by  reason  and  cannot  receive  our  sanction. 

The  injury  in  this  case  did  not  occur  while 
the  boy  was  doing  what  his  father  engaged  he 
should  do.  On  the  contrary,  he  was  at  the  time 
employed  in  a  service  outside  the  contract  and 
wholly  disconnected  with  it.  To  work  as  a 
helper  at  a  molding  machine,  or  a  common  work 
hand  on  the  floor  of  the  shop,  is  a  very  different 
thing  from  ascending  a  ladder  resting  on  a 
shaft,  to  adjust  displaced  machinery,  when  the 
shaft  was  revolving  at  the  rate  of  175  to  200 
revolutions  per  minute.  The  father  had  the 
right  to  presume  when  he  made  the  contract  of 
service  that  the  company  would  not  expose  bis 
son  to  such  a  peril.  Indeed,  it  is  not  possible  to 
conceive  that  the  contract  would  have  been 
made  at  all  if  the  father  had  supposed  that  his 
son  would  have  been  ordered  to  do  so  hazardous 
a  thing.  If  the  order  had  be^i  given  to  a  person 
of  mature  years,  who  had  not  engaged  to  do 
such  work,  although  enjoined  to  obey  the  direc- 
tions of  his  superior,  it  might  with  some  plausi- 
bility be  argued  that  he  should  have  disobeyed 
it,  as  he  must  have  known  that  its  executiou 
was  attended  with  danger.  Or,  at  any  rate,  if 
he  chose  to  obey,  that  he  took  upon  himself  the 
risks  incident  to  the  service.  But  this  b(^  occu- 
pied a  very  different  position.  How  could  he 
be  expected  to  know  the  peril  of  the  undertak- 
ing ?  He  was  a  mere  youth,  without  experience, 
and  not  familiar  with  machinery.  Not  being 
*able  to  judge  for  himself,  he  had  a  right  [*559 
to  rely  on  the  judgment  of  Collett,  and,  doubt- 
less, entered  upon  the  execution  of  the  order 
without  apprehension  of  danger.  Be  this  as  it 
may,  it  was  a  wrongful  act  pn  the  part  of  Col- 
lett to  order  a  boy  of  his  age  and  inexperience 
to  do  a  thing  which,  in  its  very  nature,  was 
perilous,  and  which  any  man  of  ordinary  sagac- 
ity would  know  to  be  so.  Indeed,  it  is  very 
difficult  to  reconcile  the  conduct  of  Collett  with 
that  of  a  prudent  man,  having  proper  regard  to 
the  responsibilities  of  his  own  position  and  the 
rights  of  others.  It  is  charitable  to  suppose  that 
he  did  not  appreciate  the  danger  and  acted 
without  due  de^.iberation  and  caution.  For  the 
consequences  of  this  hasty  action  the  company 
are  liable,  either  upon  the  maxim  of  Respondeat 
superior,  or  upon  the  obligations  arising  out  of 
the  contract  of  service.  The  order  of  Collett 
was  their  order.  They  cannot  escape  responsi- 
bility on  the  plea  that  he  should  not  have  given 
it.  Having  intrusted  to  him  the  care  and  man- 
agement of  the  machinery,  and  in  so  doing  made 
it  his  rightful  duty  to  adjust  it  when  displaced, 
and  having  placed  the  boy  under  him  with  di- 
rections to  obey  him,  they  must  pay  the  penalty 
I  for  the  tortious  act  he  committed  in  the  course 
of  the  employment.    If  they  are  not  insurers  of 
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tlie  lives  and  limbs  of  their  employees,  they  do  | 
impliedly  engage  that  they  will  not  expose 
them  to  the  hazard  of  losing  their  lives,  or  suf- 
fering ereat  bodily  harm,  when  it  is  neither 
reasonaS>le  nor  necessary  to  do  so.  The  very 
able  judge  who  tried  the  case  instructed  the 
jury  on  the  point  at  issue  in  conformity  witli 
these  views,  and  we  see  no  error  in  the  record. 
The  judgment  is  affirmed. 

Dissenting,  Mr.  Justice  Bradley  s  , 

I  dissent  from  the  judgment  of  the  court  in 
this  case.  It  seems  to  me  that  the  plaintiff's 
son  was  a  fellow-servant  or  employee  engaged 
in  the  same  service  *as  the  person  by  whose  di- 
rections he  attempted  to  do  the  act  by  which  he 
received  the  injury  in  question,  and  that  the 
case  is  fairly  within  the  rule  by  which  injuries 
sustained  by  an  employee,  whether  from  the  act 
of  a  co-employee  or  not,  are  not  chargeable 
against  his  employer,  luiless  some  actual  n^li- 
genoe  on  the  part  of  the  latter  be  shown. 


HENRY  MILLER,  Plff,  in  Err., 

V, 

MOSES  JOSEPH  and  O.   C.  Sterling,   Sher- 
iff  of  Rockingham  Coimty,  Virginia. 

(See  S.  C  17  Wall.  655,  656.) 

Writ  of  error  to  state  court — to  what  court 

issued, 

tA  writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  review  the  Judgment  of  a  state 
court  must  be  issued  to  the  highest  court  of  the 
state  in  which  a  decision  of  the  case  could  be  had, 
eren  if  that  court  be  an  inferior  court  of  the  state. 
Accordingly,  where  a  circuit  court  of  Virginia  had 
jorisdlctlon  to  decide  a  case  finally,  the  court  of 
appeals  of  that  state  not  having  Jurisdiction. to  re- 
view the  decision  by  reason  of  the  amount  in  con- 
troversy being  under  $500,  a  writ  of  error  from 
this  court  issued  to  the  court  of  appeals  was  dis- 
missed. If  allowable  at  all,  the  writ  should  have 
Issued  to  the  circuit  court. 


[No.  176.] 
Bubmitted  Dec.  24, 187S.  Decided  Jan.  12, 1874. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

In  the  year  1861,  the  plaintiff  in  ^rror,  Henry 
Miller,  contracted  with  the  defendant  in  error, 
Moses  Joseph,  to  serve  as  a  substitute  for  him 
in  the  army  of  the  confederate  states,  during 
the  war  then  pending  between  the  United  States 
and  the  conf^erate  states  of  America,  for  the 
sum  of  $1,000. 

Miller  having  failed  to  pay  the  whole 
amount  which  he  contracted  to  pay,  the  said 
Joseph  brought  an  action  of  covenant  against 
the  said  Miller  in  the  circuit  court  of  Rocking- 
ham Ck>.,Va.,and  at  the  May  term  of  said  court, 
in  the  year  1868,  recovered  a  verdict  against  the 
said  Miller  for  the  sum  of  $700,  with  interest 
thereon  from  July  21,  1861,  subject  to  a  credit 
of  $233.33  1/3,  as  of  March  11,  1862,  and  of 
$233.33  1/8,  as  of  July  23,  18(^3,  and  $23.69 
costs,  and  judgment  was  rendered  upon  said 
verdict. 

Oct.  22,  1869,  the  said  Henry  Miller  filed  his 
bill  in  chancery  in  the  said  circuit  court  of 
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Rockingham,  asking  for  an  injunction  to  pre- 
vent the  collection  of  the  executicm  issued  on 
said  judgment  and  for  a  new  trial  of  said  cause, 
claiming  that  said  contract  was  illegal  and  void 
as  being  in  aid  of  the  rebellion  against  the  gov- 
ernment of  the  United  States.  The  defendant, 
Moses  Joseph,  filed  an  answer  denying  the  alle- 
gations of  the  bill,  and  asking  a  dissolution  of 
the  injunction.  No  evidence  in  the  cause  was 
taken,  and  the  cause  coming  on  for  final  hear- 
ing, at  the  September  term  of  said  circuit  court 
in  the  year  1870,  said  injunction  was  dissolved 
and  the  bill  was  dismissed. 

From  this  decree  of  dismissal  the  said  Henry 
Miller  applied  to  the  supreme  court  of  appeals 
of  Virginia  for  an  appeal,  which  was  refused, 
and  from  said  refusal  the  said  Henry  Miller  ap- 
plied for  a  writ  of  error  to  the  Supreme  Court 
of  the  United  States  which  was  allowed  him. 

Mr.  David  Fnlts,  for  plaintiff  in  error. 

Messrs.  Jolin  C.  Woodson  and  William 
B.  Compton,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  writ  of  error  in  this  case  must  be  dis- 
missed. The  court  of  appeals  of  Virginia  had 
no  jurisdiction  to  review  the  deoree  of  the  cir- 
cuit court  of  Rockingham  county,  and  there- 
fore rightfully  refused  to  allow  an  appeal  there- 
from. The  amount  in  controversy  was  less  than 
$500,  and  the  Constitution  of  Virginia,  of  1870, 
withholds  jurisdiction  from  the  court  of  ap- 
peals in  civil  cases  where  the  matter  in  contro- 
versy is  under  that  sum,  with  certain  exceptions 
within  which  the  present  case  does  not  fall. 
The  circuit  court  of  Rockingham  county  is  the 
highest  tribunal  of  the  state  in  which  a  de- 
cision of  the  case  could  be  had,  and  if  a  writ  of 
error  to  review  its  judgment  was  allowable  at 
all  from  this  court,  it  should  have  been  issued 
to  that  court,  and  not  to  the  court  of  appeals. 
Const.  Va.  of  1870,  Art.  VI.,  sec.  2. 

Writ  dismissed. 


GEORGE  A.  KIBBE,  Appt., 

V. 

PLEASANT  C.  BENSON. 

(See  S.  C.  17  Wall.  624-630.) 

Insufficient   service  of   declaration — judgment 

set  aside. 

i.  Where  a  statute  required  service  of  a  decla- 
ration by  leaviDR  a  copy  thereof  at  the  dwelllne- 
house  olT  the  defendant  if  he  be  absent,  leaving  it 
at  a  distance  of  125  feet  from  the  house  and  in  a  cor- 
ner of  theyard  is  not  a  compliance  with  the  statute. 

2.  Where  n  Judgment  has  been  entered  when  the 
service  was  insufficient  and  the  defendant  has  had 
no  opportunity  to  defend,  It  is  a  case  where,  either 
by  fraud,  accident  or  mistake,  without  fault  on  his 
part,  the  defendant  has  been  deprived  of  the  op- 
)>ortunity  to  make  his  defense,  and  the  Judgment 
must  be  set  aside. 

[No.  142.] 
Argued  Dec.  11, 1873.       Decided  Jan.  10, 1874. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Southern  District  of 
Illinois. 

The  case  is  stated  by  the  court. 
Mr.  0.  H.  Browning,  for  appellant. 
l/essrs.HaT, Greene  d  Littler,  for  appellee: 
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In  order  to  sustain  the  service  in  this  case,  it 
would  be  necessary  for  the  court  to  strain  the 
words  of  the  statute  to  the  very  uttermost,  and 
Ihat,  too,  for  the  mere  purpose  of  preventing  a 
party  from  fairly  litigating  his  rights  at  law. 

We  may  assume  it  to  be  a  true  rule,  that 
where  resort  is  had  to  the  means  which  the  law 
provides  for  obtaining  constructive  service, 
every  requirement,  great  and  small,  the  observ- 
ance of  which  would  or  might  bring  real  notice 
to  the  party  interested,  and  the  omission  of 
which  would  or  might  deprive  him  of  that 
notice,  must  be  strictly  complied  with.  AH  pro- 
visions of  law  substituting  constructive  for  per- 
sonal service,  are  in  derogation  of  the  common 
law  and  dangerous  to  the  citizen,  and  should  be 
strictly  construed. 

Haight  v.  Huated,  4  Abb.  N.  Y.  348;  Hallett 
V.  Bight  era,  13  How.  Pr.  43;  Bletch  v.  Johnson, 
35  111.  642;  White  v.  Primm,  36  111.  416. 

If  we  are  right  in  this,  we  have  a  very  pro- 
found confidence  in  the  proposition  that  service 
of  process  on  the  father  of  Pleasant  C.  Benson, 
as  least  125  feet  from  the  dwelling-house  of  the 
latter,  was  not  a  good  service  under  the  statute 
of  the  state. 

The  broad  principle  on  which  equity  founds 
itself  in  all  cases  wherein  a  party  has  been  de- 
prived of  his  day  in  court,  without  his  own 
fault,  has  been  clearly  stated  by  this  court  in 
Ins,  Co.  V.  Hodgson,  7  Cranch,  332.  In  that 
case  the  court  says:  "Any  fact  which  clearly 
proves  it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  party  could 
not  have  availed  himself  in  a  court  of  law,  or 
of  which  he  might  have  availed  himself  at  law 
but  was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence  in  himself 
or  his  agents,  will  justify  an  application  to  a 
court  of  chancery." 

The  same  rule  is  laid  down  in  the  following 
cases,  and  coimtless  others:  Beams  v.  Denham, 
2  Scam.  HI.  68 ;  Wireich  v.  De  Zoya,  2  Gilm.  111. 
385;  Owens  v.  Ranstead,  22  111.  161;  Kats  v. 
Moore,  13  Md.  666;  Moore  v.  Gamble,  1  Stock. 
246;  Pollock  v.  Gilbert,  16  Ga.  398;  Messina  v. 
Moore,  13  Tex.  8. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

Benson  filed  his  bill  on  the  equity  side  of  the 
United  States  circuit  court  for  the  southern 
district  of  Illinois,  in  the  year  1869,  to  vacate  a 
judgment  at  law  obtained  against  him  by  Kibbe 
in  the  same  court,  in  June,  1867.  The  judg- 
ment was  by  default  for  the  recovery  of  a  quar- 
ter section  of  land  bought  some  years  before, 
and  occupied  and  claimed  as  his  own  by  the 
said  Benson.  It  was  based  upon  an  affidavit 
made  by  Rodolphus  K.  Turner,  that  he  had 
served  the  declaration  and  notice  attached 
thereto  on  the  defendant  in  the  action,  by  de- 
livering the  same  to  his  father,  John  Benson,  a 
member  of  his  family,  at  the  dwelling-house  of 
the  defendant,  on  the  13th  of  September,  1866. 
In  his  bill  of  complaint  Benson  denied  that  the 
declaration  was  served  on  his  father  as  testified, 
or  that  it  was  delivered  at  his  dwelling-house  to 
any  member  of  his  family.  He  avers  that  he 
was  ignorant  of  the  commencement  or  existence 
of  such  suit  until  September,  18G9,  when  a 
deputy  niarnlial  appeared  at  his  house,  demand- 
ing possession  of  the  land  by  virtue  of  an  exe- 
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cuHon  Tssueu  upon  said  'Judgment;  that  he  was 
not  notified  or  informed  of  the  existence  of  said 
judgment  imtil  more  than  two  years  had  elapsed 
from  its  recovery,  within  which  time  he  would 
have  been  entitled,  under  the  statutes  of  Illi- 
nois, to  move  to  set  aside  the  judgment. 

Kibbe  denies  the  material  allegations  of  the 
bill,  avers  that  the  declaration  was  delivered  to 
Benson,  the  father,  who  was  then  and  there  in- 
formed of  the  contents  of  the  paper  delivered  to 
him,  and  had  full  notice  of  its  purpose  and  ob- 
ject, and  denies  specifically  that  the  writs  of 
possession  were  withheld  for  the  period  of  two 
years. 

The  circuit  court  decided  that  the  judgment 
at  law  should  be  vacated  and  set  aside;  tlmt  the 
cause  be  reinstated  upon  the  docket,  and  that 
the  same  be  tried  in  the  same  manner  as  though 
no  former  trial  had  been  had  therein.  It  is 
from  this  decree  that  the  present  appeal  is 
taken. 

The  cases  in  which  equity  will  interfere  to 
relieve  against  a  judgment  at  law,  are  reason- 
ably well  settled. 

1.  It  will  not  relieve  against  a  judgment  at 
law  on  the  groimd  of  its  ^eing  contrary  to 
equity,  u.iless  the  defendant  w^as  ignorant  of 
the  fact  creating  such  equity  pending  the  trial, 
or  it  could  not  have  been  received  as  a  defense. 
Lansing  v.  Eddy,  I  Johns.  Ch.  49;  Barker  v. 
Elkins,  1  Johns.  Ch.  465 ;  Norton  v.  Woods,  22 
Wend.  620. 

2.  If  the  party  conld  have  defended  the  suit, 
but  allowed  judgment  to  go  by  his  own  neglect, 
he  cannot  have  relief  *in  equity  for  a  [*628 
matter  which  he  might  have  availed  himself  of 
at  law.  Hewlett  v.  Hewlett,  4  Edw.  Ch.  7; 
Floyd  V.  Jayne,  6  Johns.  Ch.  479;  Graham  v. 
8tagg,  2  Paige,  321. 

3.  Jf  there  be  a  defense,  but  the  party  could 
not  avail  himself  of  it  in  the  suit  at  law,  by 
reason  of  fraud  or  accident,  equity  will  relieve 
against  the  judgment  at  law.  Authorities, 
supra.  The  rule  is  well  expressed  by  Ch.  J. 
Marshal  in  Ins.  Co.  v.  Hodgson,  7  Cranch,  336. 
"Without  attempting  (he  says)  to  draw  any 
precise  line  to  which  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining  parties 
from  availing  themselves  of  judgments  obtained 
at  law,  it  may  safely  be  said,  that  any  fact 
which  clearly  proves  it  to  be  against  conscience 
to  execute  a  judgment  and  of  which  the  injured 
party  could  not  have  availed  himself  in  a  court 
of  law,  or  of  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by  fraud  or  acci- 
dent unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancery." 

The  question  of  jurisdiction  in  the  present 
case  is  identical  with  the  question  of  the  merits. 
If  the  party  has  established  the  facts  on  which 
he  relies  to  sustain  his  action,  he  comes  within 
the  rules  giving  relief  in  equity  against  judg- 
ments at  law.  If  he  is  not  one  of  the  class  en- 
titled to  such  relief,  he  has  no  standing  in  a 
court  of  equity.  A  determination  of  the  alle- 
gations of  fact  upon  which  the  jurisdiction 
rests  will,  therefore,  determine  the  entire  case. 

The  most  important  fact  in  dispute  concerns 
the  service  of  the  declaration  upon  John  Ben- 
son, the  father  of  the  original  defendant,  and 
the  manner  and  place  of  such  service. 

Mr.  Turner  testifies  that,  on  the  13th  of  Sep- 
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tember,  1866,  he  went  to  the  dwelling-house  of 
Mr.  Benson  for  the  purpose  of  serving  him  with 
the  declaration;  that  he  knocked  at  the  front 
door  of  the  dwelling-house,  inquired  for  Mr. 
Benson,  was  told  by  the  person  opening  the 
door  that  he  was  away  from  home,  and  he 
thinks  was  informed  that  he  was  absent  in  Mis- 
souri ;  that  afterwards,  on  the  same  day,  in  the 
presence  of  Daniel  Paullin,  he  had  a  conversa- 
tion with  John  Benson,  the  father,  and  told  him 
that  he  had  come  to  make  service  of  the  decla- 
ration, imless  some  compromise  should  be 
made;  that  while  Benson  was  standing  near  the 
southeast  comer  of  the  yard,  adjoming  the 
dwelling-house  and  inside  of  the  yard,  and  not 
over  125  feet  from  the  dwelling-house,  he  hand- 
ed to  him  a  copy  of  the  declaration,  explaining 
its  nature  and  character,  reading  to  nim  the 
whole  of  the  notice  therein,  and  requesting  him 
to  hand  the  same  to  his  son.  Pleasant  C.  Ben- 
son; that  said  John  took  the  same,  and  after 
taking  the  same  into  his  hands,  threw  it  upon 
the  ground,  muttering  some  angry  words. 

Daniel  Paullin  testifies  substantially  to  the 
same  thing. 

Each  of  these  witnesses  was  subjected  to  a 
rigorous  cross-examination.  It  is  not  necessary 
to  go  into  its  details. 

On  the  other  hand.  Pleasant  C.  Benson  testi- 
fied that  he  had  no  notice  or  knowledge  in  any 
form  of  the  declaration  or  of  its  service;  that 
his  father  did  not  show  him,  deliver  to  him  or 
inform  him  that  a  declaration  or  any  other 
paper  had  been  served  upon  him  in  relation  to 
the  land. 

John  Benson  testified  that  no  paper  was  read 
to  him  or  received  by  him  on  the  13th  of  Sep- 
tember, 1866;  that  at  a  point  at  about  eighty 
rods  from  the  house,  and  not  within  the  in- 
doBure,  a  paper  was  oflTered  to  him,  which  he 
utterly  refused  to  take  and  did  not  take.  Much 
testimony  on  either  side  was  given  upon  this 
point,  whi<^  it  is  not  necessary  particularly 
to  refer  to. 

The  statute  of  Illinois,  respecting  which  this 
contention  arises,  is  in  the  words  foTlowing,tH2;. ; 

*^  the  premises  are  actually  occupied,  the 
declaration  shall  be  served  by  delivering  a  copy 
thereof  with  the  notice  above  prescribed  to  the 
defendant  named  therein,  who  shall  be  in  the 
occupancy  thereof,  or  leaving  the  same  with 
some  white  person  of  the  family,  at  the  age  of 
ten  years  or  upwards,  at  the  dwelling-house  of 
sudi  defendant,  if  he  be  absent."  See  Gross, 
1868,  ed.  Stat.  p.  245. 

Turner  testifies  that  the  service  was  made  at 
a  point  not  exceeding  125  feet  from  the  dwell- 
ing-house, but  docs  not  assert  that  it  was  with- 
in any  of  the  adjoining  buildings  or  out  houses ; 
and  if  within  what  is  familiarly  called  the  door- 
yard  of  the  establishment,  it  was  at  a  remote 
comer  of  the  yard.  Benscm,  the  father,  locates 
629*1  the  scene  at  a  point  150  to  *180  rods  dis- 
tant from  the  dwelling-house.  No  one  would 
contend  that  a  service  at  this  last  point  could 
with  propriety  be  called  a  service  at  the  dwell- 
ing-house. 

Some  latitude  was,  no  doubt,  intended  to  be 
given  by  this  statutp.  It  is  not  required  that 
tbe  paper  shall  be  delivered  to  a  person  who  is 
in  the  house  at  the  time  of  such  delivery.  It 
may  be  delivered  to  one  who  is  at  the  dwelling- 
house  merely.  This  expresses  the  idea  of  near- 
17  Waix. 


ness  of  place,  and  is  less  definite  than  if  it  had 
been  said,  in  the  house  or  on  the  house.  To  say 
that  one  is  at  home,  may  mean  that  he  is  in  the 
town  or  city  of  his  residence,  or  it  may  mean 
that  he  is  upon  his  grounds  or  in  his  house. 

The  intended  effect  of  this  expression  is  illus- 
trated by  the  other  portion  of  the  provision, 
which  forbids  (by  implication),  the  delivery  of 
the  paper  to  one  who  is  not  of  the  age  of  ten 
years  or  upwards.  If  delivered  to  a  young 
child,  there  would  not  be  that  probability  of  its 
delivery  to  the  defendant  in  the  suit  which 
might  be  expected  if  it  was  left  with  one  imder- 
standing  the  necessity  of  its  delivery  to  the  per- 
son for  whom  it  was  intended.  Both  the^erson 
upon  whom  and  the  place  where  service  may 
thus  be  ipade,  are  intended  to  secure  a  delivery 
to  the  party  interested.  It  is  not  unreasonable 
to  require  that  it  should  be  delivered  on  the 
steps  or  on  a  portico,  or  in  some  out-house  ad- 
joining to  or  immediately  connected  with  the 
family  mansion,  where,  if  dropped  or  left,  it 
would  be  likely  to  reach  its  destination.  A  dis- 
tance of  125  feet  and  in  a  corner  of  the  yard  is 
not  a  compliance  with  this  requirement. 

The  case  falls  within  the  scope  of  the  authori- 
ties in  which  relief  is  given  against  a  judgment. 
When  Turner  made  affidavit  that  he  served  the 
declaration,  by  delivering  the  same  to  John 
Benson,  at  the  dwelling-house  of  his  son,  he 
erred  either  as  to  the  law  or  the  fact.  If  he  did 
not  deliver  the  paper  to  Benson  at  all,  he  was 
wrong  in  his  statement  of  fact.  If  he  did  de- 
liver it,  he  was  wrong  in  his  conclusion  that  he 
delivered  it  at  the  dwelling-house  of  his  son.  A 
judgment  has  been  entered  where  the  service 
was  insufficient,  *and  the  defendant  has  [*630 
had  no  opportunity  to  defend  his  estate.  It  is 
not  necessary  to  decide  upon  the  conflicting  evi- 
dence. It  is  a  case  where,  either  by  fraud  or  by 
accident,  or  by  mistake,  without  fault  on  his 
part,  the  defendant  has  been  deprived  of  the 
opportunity  to  make  his  defense,  and  within 
the  rule  laid  down  by  Ch.  J.  Marshall,  the  judg- 
ment must  be  set  aside,  and  an  opportunity 
afforded  to  test  the  question  in  a  court  of  law. 

Judgment  affirmed. 

THE  WOODMAN  PEBBLING  MACHINE  CO., 

Appt., 

j-        CHARLES  H.  GUILD  et  dL 
Decree  reversed  hy  stipulation. 

By  stipulation  between  the  parties,  decree  of  the 
circuit  court  reversed,  and  cause  remanded  with 
direction  that  a  decree  be  entered  for  the  com- 
plainant. 

[No.  311.] 

Submitted  Jan.  16, 1874.  Decided  Jan.  19,  ISlf. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
Mr.  T.  Ii.  Wakefield,  for  appellant. 
Mr.  Geo.  L.  Roberts,  for  appellees. 
Mr.  P.  Phillips,  in  behalf  of  counsel,  filed  a 
stipulation,  the  nature  of  which  appears  from 
the  opinion  of  the  court. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Since  the  appeal,  the  parties  have  come  to  an 
adjustment  of  the  controversy,  as  appears  by 
Uie  stipulation  on  file. 

743 


( 


648>650 


SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Oct.  TwaMf 


Pursuant  to  that  stipulation,  I  am  instructed 
to  direct  that  the  decree  of  the  circuit  court  be 
reversed,  the  entry  to  be,  that  it  is  reversed  by 
consent,  and  that  the  cause  be  remanded,  with 
directions  that  a  decree  be  entered  in  the  cir- 
cuit court  for  the  complainant,  as  prayed  in  the 
bill  of  complaint,  it  being  stated  in  the  mandate 
that  the  decree  here  is  entered  by  consent  .of 
parties,  as  appears  by  the  stipulation,  which 
should  be  recorded  in  the  case. 


JAMES  D.  WALKER,  Plff.  in  Err., 

V. 

JOHN  T.  MARKS  et  al,  The  Board  of  "State 
Harbor  Commissioners." 

(See  S.  C.  17  Wall.  648-650.)* 

When  this  court  follotoa  state  decisions — Cali- 
fornia case, 

fin  the  construction  of  the  statutes  of  the  state, 
and  especially  those  affecting  the  title  to  real  prop- 
erty, where  no  Federal  question  arises,  this  court 
follows  the  adjudication  of  the  highest  court  of 
the  state.  Its  interpretation  is  accepted  as  the 
true  Interpretation,  whatever  may  be  the  opinion 
of  this  court  of  its  original  soundness.  So  held  in 
the  case  where  the  supreme  court  of  California  had 
construed  the  terms  *^tlde  lands'*  used  in  a  statute 
of  that  state  as  applying  only  to  lands  covered  and 
uncovered  by  the  tides,  and  as  not  including  lands 
permanently  submerged  by  the  waters  of  the  bay 
of  San  Francisco. 

[No.  197.] 
Argued  Jan.  20,  1874.    Decided  Jan.  26,  IStk. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

This  was  an  action  of  ejectment,  commenced 
in  the  court  below  by  the  plaintiff  in  error. 
The  case  was  tried  by  the  court  without  a  jury 
and  judgment  entered  for  the  defendants.  The 
facts  are  stated  in  the  opinion. 

Messrs.  Ball  McAllister,  C.E.  Whitehead  and 
J.  E.  Ward  for  plaintiff  in  error. 

Messrs.  W.  W.  Foots,  T.  T.  Crittenden  and 
A,  M.  Crane  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  March,  1851,  the  legislature  of  the  state  of 
California  granted  to  the  city  of  San  Francisco 
an  estate  for  ninety-nine  years,  in  certain  lands 
covered  by  the  tide  waters  of  the  bay  of  San 
Francisco,  situated  within  a  designated  line  de- 
scribed according  to  a  map  on  record  in  the  re- 
corder's oflUce  of  the  county,  and  declared  that 
the  line  thus  designated  should  %e  and  remain 
a  permanent  water  front"  of  the  city,  reserving 
at  the  same  time,  to  the  state,  the  right  to  regu- 
late the  construction  of  wharves  and  other  im- 
provements beyond  the  line,  so  that  they  should 
not  interfere  with  the  shipping  and  commercial 
interests  of  the  city  and  nar^r. 

The  premises  in  controversy  are  situated  be- 
yond and  immediately  adjoining  this  line,  and 
are  covered  by  the  navigable  water  of  the  bay 

t  Headnote  by  Mr.  Justice  Field. 

■ 

NoTB. — Title  and  transfer  of  lands  hv  deed  and 
devise  governed  hy  lex  loci  rei  sitw — see  note  to 
Clark  V.  Graham.  5  L.  ed.  U.  S.  334  ;  note  to  El- 
mendorf  ▼.  Taylor,  6  L.  ed.  U.  S.  289 ;  note  to  Dar- 
by V.  Mayer,  6  L.  ed.  U.  S.  367 ;  and  note  to  Jack- 
son V.  Chew,  6  L.  ed.  U.  S.  583. 

In  what  instances   V.  8.  courts  do  not  follow 
9tate  decisions,     liutz  v.  U.  S.,  ex  rel.  Muscatine, 
\2  L.  ed.  U.  &  4U0. 
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at  the  lowest  tide.  If  the  streets,  as  laid  down 
on  the  map  of  the  city,  were  ext^ded  into  the 
bay,  the  premises  would  form  an  entire  block. 
Two  grants  together  embracing  the  premises 
were  made,  one  in  1848,  and  one  in  1849,  by  an 
alcalde  of  the  pueblo  of  San  Francisco.  Under 
these  grants  and  an  act  of  the  legislature  of 
California,  approved  on  the  14th  of  May,  1861, 
which  it  is  contended  confirmed  the  grant,  the 
plaintiff  asserts  title  to  the  demanded  premises. 

The  defendants  constitute  the  board  of  state 
harbor  commissioners,  created  under  the  act  of  * 
the  legislature  passed  in  1863,  entitled  ''An  Act 
to  Provide  for  the  Improvement  and  Protection 
of  the  Wharves,  Docks,  and  Water  Fronts  of 
the  City  and  County  of  San  Francisco."  By 
this  act  and  its  supplement,  passed  in  1864,  the 
defendants  were  authorized  to  take  possession 
of  and  hold  the  bay  which  lies  along  the  water 
front  of  the  city  and  county  of  San  Francisco 
and  adjacent  thereto,  to  the  extent  of  six  hun- 
dred feet,  with  the  privileges  and  appurtenan- 
ces, except  such  portions  as  were  held  under 
valid  leases,  and  of  those  portions  when  the 
leases  expired;  and  to  construct  a  street  along 
the  line  of  the  water  front,  and  wharves,  do<^ 
and  other  improvements  intended  for  the  con- 
venience of  shipping  and  commerce.  In  pursu- 
ance of  the  authority  thus  conferred  and  for 
the  purposes  designated,  the  defendants  took 
possession  of  the  premises  in  controversy. 

The  act  of  the  l^islature  upon  which  the 
plaintiff  relies  as  confirming  the  alcalde  grants 
IS  entitled  "An  Act  to  Provide  for  the  Sale  of 
the  Marsh  and  Tide  Lands  of  the  State."  It 
confirms  the  sales  of  all  such  lands  previottsly 
made  in  accordance  with  any  act  of  the  legis- 
lature providing  for  the  sale  of  the  swamp  and 
overflowed  lands  of  the  state,  with  a  proviso  as 
follows:  "That  no  sales  of  lands,  either  tide 
or  marsh,  excepting  alcalde  grants  which  are 
hereby  ratified  and  confirmed,  within  five  miles 
of  said  city  (San  Francisco  and  Oakland)  or 
within  one  mile  and  one  half  of  the  state-prison 
grounds  aforesaid  (at  Point  San  Quentin) 
shall  be  confirmed  by  this  act."  Stat,  of  CaL 
of  1861,  p.  363. 

The  alcaldes  of  the  pueblo  of  San  Francisco 
possessed  no  authority  to  grant  any  lands  cov- 
ered by  the  tide-waters  of  the  bay.  The  grants, 
therefore,  under  which  the  plaintiff  claims, 
were  inoperative  to  pass  any  title  to  the  prem- 
ises. This  is  admitted  by  counsel  on  both  sides, 
and  the  only  question  presented  by  the  record 
for  our  determination  is  whether  the  grants 
were  confirmed  by  the  act  of  the  legislature  of 
May  14th,  1861. 

That  question  is  not  an  open  one  for  this 
court.  It  has  received  its  authoritative  solution 
by  the  judgment  of  the  supreme  court  of  the 
state.  In  the  case  of  People  v.  Davidson,  30  Cal. 
379,  the  question  arose  in  that  court  whether 
the  premises,  upon  which  the  defendants  there 
had  constructed  a  wharf,  which  were  the  same 

§  remises  in  controversy  here,  belonged  to  the 
efendants,  who  claimed  them  imder  the  same 
alcalde  grants  and  the  same  act  of  the  legisla- 
ture of  May  14,  1861 ;  and  the  court,  after  full 
and  extended  consideration,  held  that  the  terms 
"tide  lands,"  used  in  the  act,  applied  only  to 
lands  covered  and  imcovered  by  the  tides,  and 
did  not  include  lands  permanently  submerged 
by  the  waters  of  the  bay  of  San  Francisco ;  that 
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the  miealde  grants  confirmed  by  the  act  were 
grants  only  of  tide  lands  as  thus  defined,  and 
did  not  embrace  the  grants  under  which  the  de- 
fendants claimed,  and  that  the  premises,  so  far 
IS  they  lay  below  the  line  of  low  water  mark, 
belon||ed  to  the  state. 

It  IS  not  for  us  to  express  any  opinion  as  to 
i^iat  would  be  our  construction  of  the  act  had 
the  supreme  court  of  the  state  never  spoken 
on  the  subject.  In  the  construction  of  the  stat- 
utes of  a  state,  and  especially  those  affecting 
titles  to  real  properly,  where  no  Federal  ques- 
tion arises,  this  court  follows  the  adjudications 
of  the  highest  court  of  the  state.  Its  interpre- 
tation is  accepted  as  the  true  interpretation, 
whatever  ma^  be  our  opinion  of  its  original 
soundness,  ft  becomes  a  part  of  the  statute, 
IS  much  80  as  if  incorporated  into  the  body  of 
it,  and  in  following  the  statute  as  thus  inter- 

Er^ed  we  only  apply  to  a  local  question  the 
Lw  of  the  place.  As  has  been  often  remarked, 
infinite  mischiefs  would  result  if,  in  construing 
state  statutes  affecting  titles  to  real  property, 
where  no  Federal  question  is  involved,  a  differ- 
ent rule  were  adopted  by  the  Federal  tribunals 
from  that  of  the  state  courts. 
Judgment  affirmed. 


•657]  •THE  SIOUX  CITY  &  PACIFIC  RAIL- 
ROAD COMPANY,  Plff.  ffi  Err., 

V. 

HARRY  G.  STOUT,  by  his  Next  Friend,  etc. 
(See   8.   C   17  Wall.   657-665.) 

VegUgenoe  of  an  adiUt — of  an  infant — rail- 
roaiPB  duty  to  strangers — negligence  a  ques- 
tion for  the  jury — tum-tahle — widenoe  of  its 
being  dangerous — want  of  fastening. 

To  entitle  an  adult  to  recover  damages  for  an  in- 
jury from  the  fSolt  or  negliflrence  of  another,  he 
must  himself  hare  been  free  from  fault ;  but  such 
is  not  the  role  In  regard  to  an  infant  of  tender 


The  care  and  caution  required  of  a  child  is  ac- 


cording to  bis  maturity  and  capacity  only,  and 
this  is  to  be  determined  by  the  circumstances  ot 
each  case. 

A  railway  company,  while  not  bound  to  the  same 
degree  of  care  in  regard  to  strangers  who  are  un- 
lawfully upon  its  premises  that  it  owes  to  passen- 
gers, is  not  exempt  from  responsibility  to  such 
stranger  for  injuries  from  its  tortious  acts. 

If.  upon  any  construction  which  the  Jury  is  au- 
thorised to  put  upon  the  evidence,  or  by  any  in- 
ference it  is  authorized  to  draw  from  it,  the  con- 
clusion of  negligence  can  be  Justified,  the  defend- 
ant is  not  entitled  to  a  nonsuit,  but  the  question 
of  negligence  must  be  left  to  the  Jury. 

That  a  turn-table  was  a  dangerous  machine, 
which  would  be  likely  to  cause  injury  to  children 
who  resorted  to  it,  might  fairly  be  inferred  from  an 
injury  which  actually  occurred  to  the  plaintiff. 

That  several  boys  were  at  play  there  on  this  oc- 
casion, and  that  they  had  been  at  play  upon  the 
turn-table  on  other  occasions,  and  wiuiin  the  obser- 
yation  and  to  the  knowledge  of  the  employees  of  the 
defendant,  is  evidence  from  which  the  Jury  were 
Justified  in  believing  that  children  would  probably 
resort  to  it,  and  that  the  defendant  should  have 
anticipated  that  such  would  be  the  case. 

Where  it  was  proved  to  have  been  usual  with 
railroad  companies  to  have  upon  their  turn-table  a 
latch  or  bolt,  or  some  similar  instrument  to  pre- 
vent its  moving  around,  the  Jury  may  find  negli- 
gence for  the  want  of  such  fastening. 

This  court  is  not  called  upon  to  weigh  or  balance 
the  evidence,  nor  to  ascertain  how  it  would  have 
decided  the  case,  if  acting  as  a  Jury. 

Although  the  facts  are  undisputed,  it  is  for  the 
Jury  and  not  for  the  Judge  to  determine,  whether 
proper  care  was  given,  and  whether  they  establish 
negligence. 

[No.  191.] 
Submitted  Jan.  IS,  1874.  Decided  Jan.  26, 1874. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
This  was  an  action  at  law  brought  in  the  name 
of  an  infant  between  six  and  seven  years  of  age, 
by  his  father  as  next  friend,  to  recover  damages 
of  the  railroad  company,  now  plaintiff  in  er- 
ror, for  an  injury  to  the  foot  of  the  child,  re- 
ceived while  playing  with  the  turn-table  of  the 
railroad  company  at  the  town  of  Blair,  Neb., 
Mar.  26,  1869.  The  action  was  brought  origi- 
nally (at  the  June  term,  1870),  in  the  district 


Nora. — LiabUitg  of  raUwaya  for  injuries  to 
ekUdrem  trespassing  on  turn-table— ^ee  note,  14  L. 
R.  A.  781. 

R4Mwaif*s  duty  to  trespassers  in  general — see 
Dotea,  86  Lu  ed.  1064 ;  10  L.  B.  A  189 ;  18  U  B. 
A  248. 

The  degree  of  oare  required  from  infants  to 
eveid  injury. 

A  Tery  young  child,  as  one  of  nineteen  months, 
is  incapable  of  contributory  negligence.  Kay  v. 
Pa.  B.  Co..  65  Pa.  269,  8  Am.  Rep.  628 ;  Phila.  ft  B. 
R.  Co.,  11  Wright,  304;  Smith  v.  O'Connor,  12 
Wrl^l_218 ;  Ranch  v.  Lloyd,  7  Casey,  858 ;  Pa.  R. 
Co.  T.  Kelly.  7  Casey,  372;  Robinson  v.  Bove,  22 
Tt  218:  Bridge  y.  Gardiner,  19  Conn.  507;  Lynch 
▼.  Nnrdhi,  1 X  ft  B.  422. 

An  infant  on  the  streets,  without  negligence  of 
hiokself  or  his  parents,  is  only  bound  to  use  such 
reasonable  care  as  he  is  capable  of.  Lynch  y. 
Smith,  104  Mass.  52,  6  Am.  Rep.  188 :  Brennan  y. 
inslrhayen,  &c  R.  Co.  45  Conn.  284,  29  Am.  Rep. 
679. 

Capability  of  an  infant  under  fourteen  to  ayold 
danger  Is  measured  in  same  way  as  capacity  of 
inich  m  person  when  charged  with  crime.  Rock- 
ford,  etc,  R.  Co.  y.  Delancy,  82  111.  198,  25  Am. 
Bctl  808 ;  Chicago  &c.  R.  Co.  y.  Becker,  76  111.  32. 

In  the  absence  of  clear  proof  to  the  contrary  an 
infant  of  the  age  of  fourteen  years  will  be  pre- 
nuned  to  haye  sufficient  capacity  to  recognlise  and 
syoid  danger.  Nagle  y.  Allegheny  Valley  B.  Co. 
88  Pa.  St.  85,  82  Am.  Bep.  413. 

The  onestion  of  parental  negligence  is  for  the 
Jury.  Lynch  y.  Smith,  104  Mass.  52,  6  Am.  Rep. 
188 ;  Hu  y.  Forty-second  St.  &c.  B.  Co.  47  N.  Y. 
sn.  7  Am.  Bep.  350;  Cosgroye  y.  Ogden,  49  N. 
T.  255,  10  Am.  Bep.  361. 

Railway  compaigr  left  a  turn-table  unfastened, 
17  Wall.  U.  S.,  Book  21. 


in  a  public  place  where  children  were  in  the  habit 
of  going  to  play.  Held,  that  the  company  was  lia- 
ble for  injuries  to  a  young  child  done  while  chil- 
dren  were  turning  it,  and  the  fact  that  the  child 
was  a  trespasser  is  no  defense.  Keffe  y.  Mil.  ft  St 
P.  B.  Co.  21  Minn.  207,  18  Am.  Bep.  393 ;  Kans. 
Cent.  B.  Co.  y.  Fitzsimmons,  22  Kans.  686,  81  Am. 
Bep.  203:  Nagel  y.  Missouri  Pac.  R.  Co.  75  Mo. 
653,  42  Am.  Rep.  418;  contra,  where  turn-table 
was  in  an  isolated  place.  St  Louis,  etc.  R.  Co.  y. 
Bell,  81  111.  76.  25  Am.  Bep.  269. 

where  a  child  six  years  and  nine  months  old 
suddenly  and  unexpectedly  attempted  to  Jump 
upon  the  front  platform  of  a  street  car.  and  was 
injured,  it  was  held  there  was  no  negligence  to 
warrant  a  recoyery.  Hestonyllle  Pass.  B.  Co.  y. 
Connell,  88  Pa.  520,  32  Am.  Bep.  472. 

An  intelligent  boy  ten  years  old  was  killed  while 
unnecessarily  walking  upon  a  railway  track  in  a 
street  in  a  populous  city,  and  the  right  to  a  recoy* 
ery  was  denied  on  account  of  his  contributory  neg- 
ligence. Moore  y.  Pa.  B.  Co.  99  Pa.  301,  44  Am. 
Bep.  106. 

The  law  cannot  assume  that  boys  nearly  six 

?ears  of  age  are  incapable  of  protecting  themselyes   <: 
rom  any  danger  to  be  apprehended  in  a  quiet 
street  or  road.     Cosgroye  y.  Ogden,  49  N.  T.  255, 
10  Am.  Bep.  861. 

In  an  action  to  recoyer  damages  for  injuries  to  a 
child  non  8ui  juris,  negligence  upon  the  part  of  the 
parents  is  no  defense,  where  it  appears  that  the 
child  has  not  committed  or  omitted  any  act  which 
would  constitute  contributory  negligence  in  a  per- 
son of  years  and  discretion.  Negligence  can  only 
be  imputed  to  the  child  through  the  parents:  but 
when  the  child  has  done  no  negligent  act  the  con- 
duct of  the  parents-  is  immaterial.  McGary  y. 
Loom  is,  63  N.  Y.  104,  20  Am.  Bep.  510. 
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court  of  Kebraaka  lor  Washington  county.  The 
suit  was  taken  to  the  Unit^  States  circuit 
court  for  the  district  of  Nebraska,  upon  the  pe- 
tition of  the  Railroad  Company,  in  the  cir- 
cuit court,  at  the  May  term,  in  1871,  the  plain- 
tiff filed  an  amended  petition.  The  Railroad 
Company  demurred  to  the  amended  petition 
and  the  demurrer  was  overruled  at  the  Novem- 
ber term,  in  1871.  The  answer  of  the  Railroad 
Company  to  the  amended  petition  was  after- 
waroB  filed.  At  an  adjoumea  term  held  in  Feb- 
ruary, 1872,  there  was  a  trial  by  jury  of  the  is- 
sues made  by  the  petition  and  answer,  and  the 
jury  failed  to  agree  upon  a  verdict  and  were 
discharged.  At  xhe  May  term,  1872,  the  same 
issues  were  tried  before  another  jury.  The  jury 
found  a  verdict  of  $7,500  in  favor  of  the  plain- 
tiff, upon  which  judgment  was  rendered. 

The  facts  are  stated  in  the  opinion. 

Mr,  Isaac  Cook,  for  plaintiff  in  error: 

If  it  be  true  that  the  imputed  negligence  of 
the  plaintiff  in  error  is  a  question  of  law,  and 
that  this  imputed  negligence  was  not  the  proxi- 
mate cause  of  the  injury,  it  follows  that  the  er- 
rors assigned  are  well  taken,  and  that  the  judg- 
ment below  must  be  reversed.  The  attention  of 
the  court  is,  therefore,  requested  to  the  two 
propositions  here  stated. 

N^ligenee  comes  from  the  verb  lego  with  a 
negative  prefixed.  The  root  of  the  verb  is  lew. 
Hence  the  literal  meaning  of  the  term  "negli- 
gence" is  the  failure  to  do  that  which  the  £iw 
requires  to  be  done.  The  term  imports  want 
of  care  or  forethought,  as  opposed  to  a  wilful 
act.  It  implies  non-feasance,  and  not  malfeas- 
ance. A  common  definition  of  negligence  is, 
want  of  ordinary  care.  Ordinary  care  has  been 
diefined  to  be,  "what  in  the  case  supposed  would 
be  the  coadiKst  of  a  majority  of  men  in  like  cir- 
cumstances." 

Ernst  V.  R.  Co,  24  How.  Pr.  97. 

These,  and  the  like  descriptions  and  defini- 
tions, import  that  negligence  is  a  failure  to  con- 
form to  the  establish^  rules  of  conduct.  A  rule 
of  conduct,  prescribed  by  the  supreme  power,  is 
a  definition  of  municipal  law.  It  follows,  there- 
lore,  both  from  the  literal  meaning  of  the  word 
''negligence"  and  fr<nn  its  common  definitions 
and  uses,  that  whether  a  particular  act  is  or 
is  not  negligent,  is  a  question  of  law. 

The  rulings  of  the  courts  are  in  accordance 
with  these  elementary  principles.  It  is  only 
when  some  of  the  facts  are  doubtful  or  disputed 
that  the  ouestion  becomes  one  of  mixed  law  and 
fact  for  tne  determination  of  the  jury.  After 
all  the  facts  have  been  ascertained,  the  ques- 
tion of  negligence  becomes  one  of  law,  to  be  de- 
cided by  ttie  court. 

Hughes  v.  Macfie,  2  Hurls.  &  C.  744;  Man- 
gan  v.  Atterton,  1  Exch.  Law  Rep.  239;  Bhand 
V.  Sanderson,  4  Hurls,  k  C.  388 ;  Ariz  v.  R.  Co, 
34  Iowa,  164;  Wright  v.  R.  Co,  4  Allen,  283; 
Cfinahan  V.  Bean,  9  Allen,  401 ;  Oinnon  v.  R, 
Co,  3  Rob.  25 ;  Beisiegel  v.  R,  Co.  40  N.  Y.  9 ; 
R.  Co.  Y.  McClurg,  56  Pa.  St.  294;  R.  Co,  v. 
Heilman,  49  Pa.  St.  60;  Pa.  R.  Co,  v.  Beale, 

After  all  the  facts  have  been  conclusively  es- 
tablished, it  is  no  more  a  question  for  the  jury 
to  determine  whether  or  not  they  constitute 
negligence,  than  it  is  for  them  to  determine 
whether  or  not  an  instrument  sued  on  is  a  deed 
•r  a  contract  by  parol.  In  either  case  there 
may  be  many  questions  raised  for  the  determi- 
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nation  of  the  jury,  but  the  conclusions  that  the 
law  will  draw  from  the  ascertained  facts  ar» 
questions  for  the  court. 

This  being  so,  we  come  next  to  the  question 
whether  or  not,  in  the  case  at  bar,  the  alleged 
negligence  of  the  plaintiff  in  error  was  the 
proximate  cause  of  the  injury.  Our  answer  to 
the  question  is,  that  the  plaintiff  was  not  guilty 
of  negligence  at  all  in  the  matter  complained 
of,  and  that  neither  the  acts  nor  omissions  of 
the  plaintiff  were  the  proximate  cause  of  the 
injury  to  the  defendant.  The  proof  was  that 
the  children  passed  from  the  depot  to  the  turn- 
table along  the  track  of  the  railroad,  and  that 
they  went  there  to  play.  No  duty  called  them 
there.  They  were  wrong-doers  from  the  time 
they  went  upon  the  railroad  track,  to  go  from 
the  depot  to  the  turn-table.  The  revised  stat- 
utes of  Nebraska  of  1866,  in  force  at  the  time 
of  the  injury  to  the  child,  contained  this  lan- 
guage (S  109,  ch.  25,  p.  228) :  ''And  it  shaU 
not  be  lawful  for  any  person  other  than  those 
connected  with  or  employed  upon  the  railroad, 
to  walk  or  lead,  ride  or  drive,  an^  animal 
along  the  track  or  tracks  of  any  railroad." 

Persons  not  in  the  employ  of  the  company, 
going  upon  the  track  of  the  railroad,  are  else- 
where held  to  be  trespassers,  independent  of 
statute. 

R.  Co,  V.  Hummell,  44  Pa.  375;  R,  Co,  v. 
Spearen,  47  Pa.  304;  R,  Co,  v.  Jacobs,  20  HI. 
487 ;  Finlayson  v.  R,  Co,  1  Dill.  C.  C.  579. 

The  Railroad  Compamr  did  no  act  by  which 
the  child  was  injured.  Ijie  company  owned  the 
turn-table.  But  the  turn-table  of  itself  did  not 
inflict  the  injury,  and  it  was  impossible  that  it 
could  have  done  so,  if  the  playmates  of  the 
child  and  himself  had  not  set  it  in  motion.   The 
immediate  cause  of  the  injury  was  the  act  of 
the  defendant  in  error  himsdf,  coupled  with 
that  of  his  playmates;  and  that  act  was,  inde- 
pendent of  the  consequences  to  himself^  im- 
proper and  unlawful.  The  ultimate  facts,  then, 
are  contained  in  this  proposition,  to  wit:  that 
the  plaintiff  in  error  owned  machinery  erected 
upon  its  own  land  for  its  own  necessary  use, 
upon  which  land  the  defendant  unlawfully  en> 
tered  and  improperly  set  the  machinery  in  mo* 
tion,  by  which  motion,  caused  by  himself,  he 
was  injured.    The  proof  is,  that  the  children 
with  whom  the  defendant  was  playing  forced 
the  turn-table  around;  but  he  and  they  wera 
playing  together,  and  as  it  affects  the  piaintin* 
in  error  it  is  immaterial  whether  the  injury 
was  the  result  of  the  individual  act  of  the  child 
alone,  or  of  that  and  the  act  of  his  playmates 
jointly.  Upon  this  point  see  Hughes  v.  Macfie^ 
above  citea.    If  the  plaintiff  is  liable  in  dam- 
ages for  the  injury  thus  caused,  it  is  because  it 
did  not  provide  against  the  possibility  of  the 
child  injuring  itself  with  the  machinery  of  the 
plaintiff  while  improperly  meddling  with   it. 
If  that  be  the  rule  of  law,  then  everyone  who 
owns  any  kind  of  tools  by  which  children  may^ 
be  maimed,  roust  keep  them  securely  locked  up< 
at  the  peril  of  answering  in  damages.   And  ev- 
eryone who  owns  trees  into  which  children  can* 
climb,  and  from  which  they  may  fall,   must 
keep  a  guard  upon  his  grounds  to  prevent  such 
accidents^    Such,  however,  is  not  the  law. 

Shear.  &   Redf.    Neg.    2d   ed.    60;    Ilott    v. 
Wilkes,^  ^  B.  A,  A.  20a;  Bush  v.  Bramard,   1 
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Oow.  78;  Binka  v.  Railway  d  River  Dun,  Co,  3 
Beat  &  S.  244;  Hughes  v.  Macfiey  2  Hurl,  k  C. 
744;  Mangan  v.  Atterton,  1  L.  R.  Exch.  239; 
Ciioa^ov.flf<arr,  42  111.174;  Hart  fields.  Roper, 
21  Wend.  615;  Lifgo  v.  Newbold,  9  Exch.  302. 

Messrs.  Silas  A.  Strickland  and  E,  Wake- 
kjf,  for  defendant  in  error: 

To  determine  the  question  of  negligence,  re- 
quires the  consideration  and  weighing  of  a 
great  number  of  facts  and  circum^ances :  the 
location  of  the  turn- table;  the  want  of  inclos- 
ure,  fastening  or  guard;  the  proximity  of 
streets  and  traveled  roads;  the  number  of  in- 
habitants and  of  children  in  tne  vicinity;  the 
custom,  perhaps,  of  railroads  generally,  as  to 
fastening  or  protecting  such  structures;  the 
eaae  with  which  it  could  be  turned;  the  fact 
that  children  had  been  there,  and  had  played 
(a  it;  that  some  employees  of  the  company 
knew  it;  that  it  was  a  skeleton  turn-table  not 
covered;  the  want  of  ludgment  and  discretion 
in  the  child  and  the  otner  facts  having  more  or 
less  bearing  on  the  question. 

That,  in  such  a  case,  there  is  no  fit  arbiter  as 
to  negligence  except  the  concurring  judgment 
of  the  jurors  who  try  it,  seems  to  us  a  proposi- 
tion grounded  in  good  sense;  and  is  sustained 
faj  tiie  authorities. 

Shear.  4  Redf.  Neg.  $  11,  and  notes;  Bei- 
siegel  v.  R.  Co,  40  N.  Y.  9;  Spencer  v.  R,  Co.  17 
Wis.  503;  R.  Co.  v.  McElwee,  67  Pa.  311;  R. 
Co.  v.  Van  Steinhurg,  17  Mich.  99;  R.  Co.  v. 
HeOeman,  49  Pa.  63;  Park  v.  O'Brien,  23  Conn. 
347;  Briggs  v.  Taylor,  28  Vt.  183;  Mulligan  v. 
Curtis,  100  :Ma8S.  512;  O'Flaherty  v.  R.  Co.  46 
Mo.  70;  Oaynor  v.  R.  Co.  100  Mass.  208;  R.  Co. 
r.  Curtis,  23  Wis.  152;  Johnson  v.  Bruner,  61 
Pjl  58;  Quirk  v.  Holt,  99  Mass.  164;  Snow  v. 
R.  Co.  8  Allen,  441 ;  Foa  v.  Sackett,  10  Allen, 
535;  Origgs  v.  Fleckenstein,  14  Minn.  81 ;  Ken- 
ftofie  y.  R.  Co.  45  Mo.  255 ;  R.  Co.  v.  Coyle,  55 
Pa.  396. 

We  ask  the  especial  attention  of  the  court  to 
Railroad  Co.  v.  Van  Steinhurg,  17  Mich.  99, 
where  a  great  number  of  authorities  are  cited, 
and  many  cases  commented  upon  by  the  court, 
wbere  the  law  on  this  point  is  distinctly  held 
as  we  claim  it. 

That  an  action  may  be  sustained  in  cases  an- 
alogous to  this  in  all  material  respects,  where 
children  not  arrived  at  years  of  discretion  or 
judgment  are  injured,  although  under  circum- 
stances which  would  clearly  show  negligence  on 
their  part,  had  they  been  of  more  mature  years 
and  judgment;  and  on  the  general  rule  as  to 
the  responsibility  of  children  ifor  the  exercise 
of  care,  we  refer  to  : 

Lynch  v.  Nurdin,  1  Ad.  &  El.  N.  S.  30;  Bird 
r.  Holbrook,  4  Bing.  628 ;  Birge  v.  Gardiner,  19 
Conn.  507 ;  Beer^  v.  R.  Co.  19  Conn.  566 ;  Daley 
T.  R.  Co.  26  Conn.  591;  Robinson  v.  Cone,  22 
Vt  213;  Whirley  v.  Whiteman,  I  gead,  610; 
Rauch  V.  Lloyd,  31  Pa.  358;  R.  Co.  v.  Kelly,  31 
Pa.  372 ;  R.  Co.  v.  Spearen,  47  Pa.  300 ;  R.  Co. 
V.  Fielding,  48  Pa.  320;  Smith  v.  O'Connor,  48 
Pa.  218;  R.  Co.  v.  Mahoney,  57  Pa.  187;  Olas- 
*«y  v.  Hestonville,  57  Pa.  172;  Oldfield  v.  R. 
Co.  14  N.  Y.  310;  Drew  v.  R.  Co.  26  N.  Y.  49; 
Mftngam  v.  R.  Co.  38  N.  Y.  455;  O'Mara  v.  R. 
Co^  38  N.  Y.  445;  Munn  v.  Reed,  4  Allen,  431 ; 
iovett  V.  R.  Co.  9  Allen,  557;  Kerwhaker  v. 
R.  C7«.  3  Ohio  St.  172;  R.  Co.  v.  Snyder,  18 
'>hio  St.  399;  Schmidt  v.  R.  Co.  23  Wis.  186; 
17  Wau^ 


Schierhold  v.  R.  Co.  40  Cal.  447;  Bronson  T. 
Southhury,  37  Conn.  199;  Lynch  v.  Smith,  104 
Mass.  52;  Ihl  v.  R.  Co.  47  N.  Y.  317;  R.  Co.  r. 
State,  30  Md.  47. 


Mr.  Justice  Hlu&t  delivered  the  [*660 
opinion  •of  the  court: 

This  is  an  action  to  recover  damages  for  an 
injury  sustained  by  a  child  upon  a  turn-table 
belonging  to  the  defendant. 

The  child  was  six  years  of  age  and  living 
with  its  parents.  The  turn-table  was  in  an  open 
space  about  eighty  rods  from  the  defendant's 
depot,  in  a  settlement  of  one  himdred  to  one 
hundred  and  fifty  persons.  Near  the  turn-table 
was  a  traveled  road  passing  through  the  depot 
grounds  and  another  traveled  road  near  by.  On 
the  railroad  groimd  which  was  not  inclosed  or 
visibly  separated  from  the  adjoining  property, 
was  situated  the  defendant's  station  house ;  and 
about  one  quarter  of  a  mile  distant  from  this 
was  the  turn-table  on  which  the  plaintiff  was 
injured.  There  were  but  few  houses  in  the 
neighborhood  of  the  turn-table,  and  the  plain- 
tiff's parents  lived  in  another  portion  of  the 
town  and  about  three  fourths  of  a  mile  distant. 
The  plaintiff,  without  the  knowledge  of  his  par- 
ents, started  with  tiyo  other  boys,  the  one  about 
nine  and  the  other  about  ten  years  of  age,  to  go 
to  the  defendant's  depot,  with  no  definite  pur- 
pose in  view.  When  •the  boys  had  ar-  [*658 
rived  at  the  depot,  it  was  proposed  by  some  of 
them  to  go  to  the  turn-table  to  play.  The  turn- 
table was  not  attended  or  guarded  by  any  em- 
ployee of  the  company,  and  was  not  fastened  or 
locked,  and  revolved  easily  on  its  axis.  Two  of 
the  boys  commenced  to  turn  it,  and  in  attempt- 
ing to  get  upon  it,  being  at  the  time  upon  the 
railroad  track,  the  plaintiff's  foot  was  caught 
between  the  end  of  the  rail  on  the  turn-table  as 
it  was  revolving,  and  the  end  of  the  iron  rail  on 
the  main  track  of  the  road,  and  was  badly  cut 
and  crushed. 

There  is  the  evidence  of  one  witness,  Quimby, 
then  an  employee  of  the  company,  that  he  had 
previously  seen  boys  playing  at  the  turn-table, 
and  forbade  them  playing  there.  But  this  wit- 
ness had  no  charge  of  the  table,  and  did  not 
communicate  the  fact  to  any  of  the  officers  or 
employees  of  the  company  having  it  in  charge. 

One  of  the  boys,  who  was  with  plaintiff  when 
injured,  had  previously  played  upon  the  turn- 
table when  the  railroad  men  were  working  on 
the  track,  in  sight  and  not  far  distant. 

It  appears  from  the  plaintiff's  testimony  that 
he  had  not  before  that  day  played  at  the  turn- 
table, or  had  ever  been  there  before.  The  table 
was  constructed  on  the  defendant's  own  land, 
and  the  testimony  tends  to  show  that  it  was  con- 
structed in  the  usual  and  ordinary  way.  It  was 
a  skeleton  turn-table,  that  is,  not  planked  be- 
tween the  rails,  but  had  one  or  two  loose  boards 
upon  the  ties.  There  was  an  iron  latch  fas- 
tened to  the  turn-table  which  turned  upon  a 
hinge,  and  when  in  order  dropped  into  an  iron 
socket  on  the  track  and  held  the  table  in  posi- 
tion while  being  used.  The  catch  of  this  latch 
was  broken  at  the  time  of  the  accident.  The 
latch,  which  weighed  some  eightor  ten  poiuids, 
could  be  easily  lifted  out  of  the  catch  and  thrown 
back  on  the  pavement,  and  thus  allow  the  table 
to  be  moved  about.  This  latch  was  not  locked 
or  in  any  way  fastened  down  before  it  was 
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brdcen,  and  all  the  testimony  oa  that  tubject 
tended  to  show  that  it  was  not  usual  for  rail- 
road companies  to  lock  or  g^uard  turn-tables, 
but  that  it  is  usual  to  have  a  latch  with  a 
catch,  or  a  draw  bolt  or  a  toggle,  to  keep  them 
in  position  when  used.  * 

The  jury  found  a  Terdict  of  $7,600  for  the 
plaintiff,  from  the  judgment  upon  which  this 
writ  of  error  is  brought. 

Theplaintiff  in  error  insists: 

1.  That  the  party  injured  was  himself  in 
fault,  that  his  own  negligence  produced  the 
result  and  that,  upon  well  settled  principles,  a 
party  thus  situated  is  not  entitled  to  recover. 

2.  That  there  was  no  negligence  proved  on 
the  part  of  the  defendant  in  the  condition  or 
management  of  the  table. 

^  3.  That  the  facts  being  undisputed,  the  ques- 
tion of  negligence  was  one  of  law  to  be  passed 
upon  by  the  court,  and  should  not  have  been 
submitted  to  the  jury. 

1.  It  is  well  settled  that  the  conduct  of  an  in- 
fant of  tender  years  is  not  to  be  judged  by  the 
same  rule  which  governs  that  of  an  adult. 
While  it  is  the  general  rule  in  regard  to  an 
adult,  that  to  entitle  him  to  recover  damages 
for  an  injury  resulting  from  the  fault  or  negli- 
gence of  another,  he  must  himself  have  been 
free  from  fault,  such  is  not  the  rule  in  regard 
to  an  infant  of  tender  years.  The  care  and 
caution  required  of  a  child  is  according  to  his 
maturity  and  capacity  only,  and  this  is  to  be 
determined  in  each  case  by  the  circumstances  of 
that  case.    R*  Co.  v.  Qladjnon,  ante,  114. 

But  it  is  not  necessary  to  pursue  this  subject. 
The  record  expressly  states  that  "the  counsel 
for  the  defendant  disclaim  resting  their  defense 
on  the  ground  that  the  plaintiff's  parents  were 
negligent,  or  that  the  plaintiff  (considering  his 
tender  age)  was  negligent, but  rest  their  defense 
on  the  ground  that  the  company  was  not  negli- 
gent, and  claim  that  the  injury  to  the  plaintiff 
was  accidental  or  brought  upon  himself." 

This  disclaimer  ought  to  dispose  of  the  ques- 
tion of  the  plaintiff's  negligence,  whether  made 
in  a  direct  form,  or  indirectlv  under  the  allega- 
tion that  the  plaintiff  was  a  trespasser  upon  the 
railroad  premises,  and  therefore  cannot  recover. 

A  reference  to  some  of  the  authorities  on  the 
last  suggestion  may,  however,  be  useful. 

In  the  well  known  case  of  Lynch  v.  Nurdin, 
1  Ad.  &  El.  N.  S.  29,  the  child  was  clearly  a 
trespasser  in  climbing  upon  the  cart,  but  was 
allowed  to  recover. 

In  Birge  v.  Qardiner,  19  Conn.  507,  the  same 
judgment  was  given  and  the  same  principle 
was  laid  down.  In  most  of  the  actions,  indeed, 
brought  to  recover  for  injuries  to  children,  the 
position  of  the  child  has  been  that  of -a  techni- 
cal trespasser. 

In  Daly  r.  R.  Co.  26  Conn.  591,  it  is 
*661]  *said:  the  fact  that  the  person  was 
trespassing  at  the  time  is  no  excuse,  unless  he 
thereby  invited  the  act  or  his  negligent  conduct 
contributed  to  it. 

In  Bird  v.  Holbrook,  4  Bing.  628,  the  plain- 
tiff was  injured  by  the  spring  guns  set  in  the  de- 
fendant's grounds,  and  although  the  plaintiff 
was  a  trespasser  the  defendant  was  held  liable. 
Loomia  v.  Terry,  17  Wend.  496;  Wright  v. 
Ramsoot,  1  Saund.  83;  Johnson  v.  Patterson, 
14  Conn.  1 ;  State  y.  Moore,  31  Conn.  479. 

There  are  no  doubt  cases  in  whidi  the  con- 
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trary  rule  is  laid  down.  But  we  conceive  the 
rule  to  be  this:  that  while  a  railway  company 
is  not  bound  to  the  same  d^^ee  of  care  in  re- 
gard to  mere  strangers  who  are  unlawfully 
upon  its  premises  thEit  it  owes  to  passengers 
conveyed  by  it,  that  it  is  not  exempt  from  re- 
sponsibility to  such  strangers  for  injuries  aris- 
ing from  its  negligence  or  from  its  tortious  acts. 

2.  Was  there  negligence  on  the  part  of  the 
railway  company  in  the  management  or  condi- 
tion of  its  turn-table? 

On  this  point  the  judge  charged  the  jury  that 
to  maintain  the  action  it  must  appear  by  the 
evidence  that  the  turn-table,  in  the  condition, 
situation  and  place  where  it  then  was,  was  a 
dangerous  machine,  one  which,  if  unguarded  or 
unlocked,  would  be  likely  to  cause  injury  to 
children;  that  if  in  its  construction  and  the 
maimer  in  which  it  was  left  it  was  not  danger- 
ous in  its  nature,  the  defendant  was  not  liable 
for  negligence;  that  it  was  further  to  con- 
sider whether,  situated  as  was  the  defendant's 
property,  in  a  small  town,  somewhat  remote 
from  habitations,  there  was  negligence  in  not 
anticipating  that  injury  might  occur  if  it  was 
left  imlocked  or  unguarded;  that  if  it  did  not 
have  reason  to  anticipate  that  children  would 
be  likely  to  resort  to  it,  or  that  they  would  be 
likely  to  be  injured  if  they  did  resort  to  it, 
then  there  was  no  negligence. 

The  charge  was  an  impartial  and  intelligent 
one.  Unless  the  defendant  was  entitled  to  an 
order  that  the  plaintiff  be  nonsuited,  or,  as  it  is 
expressed  in  the  practice  of  the  United  States 
courts,  to  an  order  directing  a  verdict  in  its 
favor,  the  submission  was  right.  If,  upon  any 
construction  which  the  jury  was  authorized  to 
put  upon  the  evidence,  or  by  any  inferences 
they  were  author!]^  to  draw  from  it,  the  con- 
clusion of  negligence  can  be  justified,  the  de- 
fendant was  not  entitled  to  this  order,  and  the 
judgment  cannot  be  disturbed.  To  express  it 
affirmatively,  if  from  the  evidence  given  it 
might  justly  be  inferred  by  the  jury  that  the 
defendant,  in  the  construction,  location,  man- 
agement or  condition  of  its  machine  had  omit- 
ted that  care  and  attention  to  prevent  the  oc- 
currence of  accidents  which  prudent  and  care- 
ful men  ordinarily  bestow,  the  jury'  was  at  lib- 
erty to  find  for  the  plaintiff. 

That  the  turn-table  was  a  dangerous  ma- 
chine, whidi  would  be  likely  to  cause  injury  to 
children  who  resorted  to  it,  might  fairly  be  in- 
ferred from  the  injuiy  which  actually  occurred 
*to  the  plaintiff.  There  was  the  same  [*662 
liability  to  injury  to  him,  and  no  greater,  than 
existed  with  reference  to  all  children.  When 
the  jury  learned  from  the  evidence  that  he  had 
suffered  a  serious  injury,  by  his  foot  being 
caught  between  the  fixed  rail  of  the  road-bed 
and  the  turning  rail  of  the  table,  they  were 
justified  in  believing  that  there  was  a  probabil- 
ity of  the  occurrence  of  such  accidents. 

So,  in  looking  at  the  remoteness  of  the  ma- 
chine from  inhabited  dwellings,  when  it  was 
proved  to  the  juiy  that  several  boys  from  the 
hamlet  were  at  play  there  on  this  occasion,  and 
that  they  had  been  at  play  upon  the  turn-table 
on  other  occasions,  and  within  the  observation 
and  to  the  knowledge  of  the  employees  of  the  de- 
fendant, the  jury  were  justified  in  believing 
that  children  would  probably  resort  to  it,  and 
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tbt  the  defendant  sKould  have  anticipated 
thtt  Buch  would  be  the  case. 

As  it  was  in  fact,  on  this  occasion,  so  it  was 
to  be  expected  that  the  amusement  of  the  boys 
would  nave  been  found  in  turning  this  table 
while  they  were  on  it  or  about  it.  This  could 
eertainly  have  been  prevented  by  locking  the 
tnm-table  when  not  in  use  by  the  company.  It 
WIS  not  shown  that  this  would  cause  any  con- 
tiderable  expense  or  inconvenience  to  the  de- 
fendant. It  could  probably  have  bean  pre- 
Tented  by  the  repair  of  the  broken  latch.  This 
WI9  a  heavy  catch  which,  by  dropping  into  a 
eocket,  prevented  the  revolution  oi  the  table. 
There  had  been  one  on  this  table  weighing  some 
ei^t  or  ten  pounds,  but  it  had  been  broken 
off  and  had  not  been  replaced.  It  was  proved  to 
ha?e  been  usual  with  railroad  companies  to  have 
^m  their  turn-tables  a  latch  or  holt,  or  some 
iifflilar  instrument.  The  jury  ma^  well  have 
belie?ed  that  if  the  defendant  had  incurred  the 
trifling  expense  of  replacing  this  latch,  and  had 
taken  the  .slight  trouble  of  putting  it  in  its 
place,  these  veiy  small  boys  would  not  have 
taken  the  pains  to  lift  it  out,  and  thus  the 
whole  difficulty  have  been  avoided.  Thus  rea- 
Noing,  the  jury  would  have  reached  the  con- 
ehidon  that  the  defendant  had  omitted  the  care 
lod  attention  it  ought  to  have  ^ven,  that  it 
va«  negligent,  and  that  its  negligence  caused 
868«]  the  •injury  to  the  plaintifif.  The  evi- 
<lace  is  not  strong  and  the  negligence  is  slight, 
bot  we  are  not  able  to  say  that  there  is  not  evi- 
nce sufficient  to  justify  the  verdict.  We  are 
Mt  called  upon  to  weigh,  to  measure,  to  bai- 
lee the  evidence,  or  to  ascertain  how  we 
aboold  have  decided  it  if  acting  as  jurors.  The 
daigewasinall  respects  soimd  and  judicious, 
tad  there  being  sufficient  evidence  to  justify  the 
^Bdmg,  we  are  not  authorized  to  disturb  it. 

3.  It  is  true,  in  many  cases,  that  where  the 
^  are  undisputed,  the  effect  of  them  is  for 
the  judgment  of  the  court  and  not  for  the  de- 
eiaioii  of  the  jury.  This  is  true  in  that  class  of 
cues  where  the  existence  of  such  facts  come  in 
^oestion  rather  than  where  deductions  or  inf er- 
CBces  are  to  be  made  from  the  facts.  If  a  deed 
^  giwen  in  evidence,  a  contract  proven,  or  its 
bfttch  testified  to,  the  existence  of  such  deed, 
cmtraet  or  breach,  there  being  nothing  in  der- 
og&tion  of  the  evidence,  is  no  doubt  to  be  ruled 
IS  a  question  of  law.  In  some  cases,  too,  the 
■ceesNiry  inference  from  the  proof  is  so  certain 
^  it  may  be  ruled  as  a  question  of  law.  If 
A  aane  man  voluntarily  throws  himself  in  con- 
^  with  a  passing  engine,  there  being  nothing 
to  Gounteradt  the  effect  of  this  action,  it  may 
^  ruled  as  a  matter  of  law  that  the  injury 
^  bim  resulted  from  his  own  fault,  and  that  no 
tetioo  can  be  sustained  by  him  or  his  repre- 
Kntatives.  So  if  a  coach  driver  intentionally 
^ves  within  a  few  inches  of  a  precipice,  and 
tt  accident  happens,  negligence  may  be  ruled 
IS  a  ouestion  of  law.  On  the  other  hand,  if 
^  had  placed  a  suitable  distance  between  his 
^  and  the  precipice,  but  bv  the  breaking  of 
^  rein  or  an  axle,  which  could  not  have  been 
^^icipated,  an  injury  occurred,  it  might  be 
'M  as  a  question  of  law  that  there  was  no 
■i^liigenoe  and  no  liability.  But  these  are  ex- 
frone  cases.  The  range  between  them  is  almost 
iaftdte  in  variety  and  extent.  It  is  in  relation 
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to  these  intermediate  cases  that  the  opposite 
rule  prevails.  Upon  the  facts  proven  in  such 
cases,  it  is  a  matter  of  judgment  and  discretion, 
•^f  sound  inference,  what  is  the  deduction  to  be 
drawn  from  the  undisputed  facts.  Certain  facts 
we  may  suppose  to  be  clearly  established  from 
which  one  'sensible,  impartial  man  [*664 
would  infer  that  proper  care  had  not  been  used, 
and  that  n^ligence  existed;  another  man  equal- 
ly sensible  and  equally  impartial  would  infer 
that  proper  care  had  been  used,  and  that  there 
was  no  negligence.  It  is  this  class  of  cases  and 
those  akin  to  it  that  the  law  commits  to  the  de- 
cision of  a  jury.  Twelve  men  of  the  average  of 
the  commimity,  comprising  men  of  education 
and  men  of  little  education,  men  of  learning 
and  men  whose  learning  consists  only  in  what 
they  have  themselves  seen  and  heard,  the  mer- 
chant, the  mechanic,  the  farmer,  the  laborer; 
these  sit  together,  consult,  apply  their  separate 
experience  of  the  affairs  of  life  to  the  facts 
proven,  and  draw  a  unanimous  conclusion.  This 
average  judgment  thus  given  it  is  the  great 
effort  of  the  law  to  obtain.  It  is  assumed  that 
twelve  men  know  more  of  the  common  affairs 
of  life  than  does  one  man ;  that  they  can  draw 
wiser  and  safer  conclusions  from  admitted 
facts  thus  occurring,  than  can  a  single  judge. 

In  no  class  of  cases  can  this  practical  experi- 
ence be  more  wisely  applied  than  in  that  we  are 
considering.  We  find,  accordingly,  although 
not  imiform  or  harmonious,  that  the  authori- 
ties  justify  us  in  holding  in  the  case  before  us, 
that  although  the  facts  are  undisputed,  it  is 
for  the  jury  and  not  the  judge  to  determine 
whether  proper  care  was  given  or  whether  they 
established  negligence. 

In  Redfield  on  the  Law  of  Railways  (2d  vol., 
p.  231),  it  is  said:  "And  what  is  proper  care 
will  be  often  a  question  of  law,  where  there  is 
no  controversy  about  the  facts.  But  ordinarily, 
we  apprehena,  where  there  is  any  testimony 
tending  to  show  negligence,  it  is  a  question  for 
the  jury.  Quimhy  v.  R.  Co.  23  Vt.  387 ;  Pfau 
V.  Reynolds,  63  111.  212;  Patterson  v.  Wallace^ 
1  McQ.  H.  L.  Cas.  748;  28  Eng.  L.  &  E.  48. 

In  the  last  case  there  was  no  controversy 
about  the  facts,  but  only  a  question  whether 
certain  facts  proved  established  negligence  on 
the  one  side,  or  rashness  on  the  other.  The 
judge  at  the  trial  withdrew  the  case  from  the 
•jury,  but  it  was  held  in  the  House  of  ['ees 
Lords  to  be  a  pure  question  of  fact  for  the  jury, 
and  the  judgment  was  reversed. 

In  Mangam  v.  R.  Co,  38  N.  Y.  445,  the  facts 
in  relation  to  the  conduct  of  the  child  injured, 
the  manner  in  which  it  was  guarded,  and  how  it 
escaped  from  those  having  it  in  charge,  were  im- 
disputed.  The  judge  at  the  trial  ordered  a  non- 
suit, holding  that  these  facts  established  negli- 
gence in  those  having  the  custody  of  the  child. 
The  court  of  appeals  of  the  state  of  New  York 
held  that  the  case  should  have  been  submitted 
to  the  jury,  and  set  aside  the  nonsuit. 

In  Detroit  d  M,  R,  Co.  v.  Vwn  Steinhurg,  17 
Mich.  99,  the  cases  are  largely  examined,  and 
the  rule  laid  down,  that  when  the  facts  are  dis- 
puted, or  when  they  are  not  disputed,  out  dif- 
ferent minds  might  honestly  draw  different 
conclusions  from  them,  the  case  must  be  left 
to  the  jury  for  their  determination. 
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See,  among  other  eases  cited,  the  following: 
Caraley  v.  White,  21  Pick.  266;  Rindge  v.  (7ote- 
rame,  11  Gray,  157;  Lianghoff  v.  i2.  Co.  19  Wis. 
497;  R,  Co.  v.  i)ain«,  13  Ga.  68;  Renioick  v.  R. 
Co.  36  N.  Y.  132. 

It  has  been  already  shown  that  the  facts 
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proved  justified  the  jury  in  finding  that  the  de- 
fendant was  guilty  of  negligence,  and  we  are 
of  the  opinion  that  it  was  properly  left  to  the 
jury  to  determine  that  point. 

Upon  the  whole  case,  the  judgment  must  be 
affirmed. 
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17  WalL  l-«,  21  U  B8T.  C50M)0VA  T.  ROOD. 

Vendor  and  purchaser. —  A  vendor  of  land  by  absoYnte  deed,  has 
an  equitable  Uen  for  unpaid  purchase  money,  though  the  considera- 
tion be  expressed  as  paid,  unless  it  is  waived;  so  there  is  a  lien 
eyen  as  against  a  second  purchaser,  where  the  first  deed  states  the 
price  as  yet  "  to  be  paid,"  p.  6. 

Cited  with  approval  in  Brisco  v.  Biinah,  etc^  Co.,  82  Fed.  954, 
collecting  cases,  grantors  jointly  have  a  lien,  where  sum  is  payable 
to  them  jointly;  Joiner  y.  Perkins,  59  Tex.  803,  lien  arises  by  law 
independently  of  agreement;  Cowles  y.  Pollard,  51  Ala.  449,  allow- 
ing lien  on  land  sold  to  a  feme  covert,  though  mortgage  given  was 
void.  See  extensive  note,  4  Am.  St.  Bep.  704.  Cited,  arguendo,  in 
Seymour  v.  Slide,  etc..  Mines,  42  Fed.  636,  and  Brisco  v.  Minah,  etc, 
Co.,  82  Fed.  956,  collecting  cases,  and  Electric-Light  Co.  v.  Gas  Co.,. 
99  Tenn.  876,  42  &  W.  20,  collecting  cases,  all  holding  that  the  bur- 
den is  on  the  party  claiming  that  the  lien  is  waived. 

Vendor  and  purchaser. —  Vendor's  lien  will  be  enforced  in  equity 
against  the  vendee  and  all  under  him,  except  bona  fide  purchasers 
without  notice,  p.  fi. 

Vendor  and  purchaser. —  Vendor's  lien  is  not  affected  by  vendor's 
taking  any  instrument  involving  merely  the  personal  liability  of  the 
vendee,  p.  6. 

Vendor  and  purchaser. —  Vendor's  lien  is  presumptively  waived 
where  vendor  takes  the  note  or  bond  of  the  vendee  with  a  surety, 
but  this  may  be  rebutted,  p.  6. 

Cited  with  approval  in  Slide,  etc.  Mines  ▼.  Seymour,  158  U.  8. 
517,  88  L.  806, 14  8.  Ct  844,  holding  ttiat  lien  Was  not  waived  whete 
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17  Wfta  14-}9  NotM  on  U.  £L  Beportt.  10 

Distingnlahed  in  Ixrre  t.  Yan  BTery^  18  ACo.  App.  t(M,  aiding 
an  assignment  oiF  a  oontinnlng  oontract.  does  not,  of  itself,  transfer 
a  right  of  action  of  pieyions  breach. 

17  WalL  14r-18,  21  L.  606^  IfABIN  ▼.  LALIiBT. 

Appeal  and  error. —  The  issae  of  executory  process  on  a  mortgage 
is  in  substance  a  decree  of  foreclosure  and  sale,  and  is  a  final  ap- 
pealable decree,  especially  when  opposition  is  made  and  oyermled, 
pp.  17,  la 

Cited  with  approyal  in  Fleitas  ▼.  Richardson,  147  U.  8.  545,  87 
L.  275,  18  S.  Ot  482,  collecting  cases.  Boatman's  Bank  y.  Wagens- 
pack,  4  Woods,  188,  12  Fed.  09,  and  Marchand  ▼.  Sobral,  24  Fed. 
316,  all  holding  that  proceedings  under  the  same  statnte  are  equita- 
ble. Cited,  arguendo,  in  Idaho^  etc.  Land  Co.  y.  Bradbury,  182 
U.  S.  515,  83  L.  487,  10  &.  Ct  179,  collecting  cases,  holding  fore- 
closure of  mechanic's  lien,  a  suit  in  equity. 

Distinguished  in  Fleitas  y.  Richardson,  147  U.  8.  548,  87  L.  276, 

18  S.  Ct.  433,  disallowing  appeal  where  defendant  was  not  seryed. 

Appeal  and  error.— Decree  of  foreclosure  and  sale  la  a  final 
appealable  decree,  p.  17. 

Cited  with  approyal  in  Fleitas  y.  Bichardson,  147  U.  8.  548,  87  li. 
276,  18  8.  Ct  488,  disallowing  appeal  where  defendant  was  not 
seryed;  Andrews  ▼.  National,  etc.,  Pipe  Works,  78  Fed.  519,  34 
U.  8.  App.  632,  collecting  cases,  a  decree  fixing  priority  of  liens 
and  ordering  sale,  is  finaL 

Appeal  and  error. —  8upreme  Court  would  entertain  no  appeal 
from  a  judgment  in  Circuit  Court  against  any  defendant  who  had 
not  been  actually  seryed  with  process  and  had  entered  no  appear- 
ance,  p.  18. 

Approyed  in  Fleitas  y.  Bichardson,  147  U.  &  548,  87  L.  276,  18  8. 
Ct  433,  disallowing  an  appeal  in  executory  process. 

Mortgages.— No  writ  of  error  lies,  where  the  proceeding  is  ea- 
sentially  a  foreclosure  of  a  mortgage  in  chancery;  there  must  be 
am  appeal,  p.  18. 

Cited  with  approyal  in  Nelson  y.  Lowndes  Co.,  98  Fed.  542,  dis- 
missing a  writ  of  error.  Cited,  arguendo,  in  Fleitas  y.  Richardson^ 
147  U.  8.  547,  87  L.  276,  18  8.  Ct  433,  disallowing  an  appeal  where 
defendant  was  not  seryed;  Land  Trust  y.  Hoffman,  57  Fed.  886,  13 
U.  8.  App.  899,  collecting  cases,  suit  to  remoye  cloud  should  be 
brought  up  by  appeaL 

Miscellaneous.—  Miscited  in  Fleitas  y.  Bichardson,  147  U.  &  544^ 
87  L.  275,  18  &  Ct  482. 
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17  WalL  19^  21  L.  611»  KYAM  t.  KOOH. 

Appeal  and  arror. —  Where  plaintiff  in  error  has  filed  no  assign- 
ment  of  errors  or  brM,  as  reqvlred  by  mlea  of  eoiirt»  a  Judgment 
wlU  be  affirmed*  p.  ISi 

Not  dted. 

17  WaU.  l»-29,  21  L.  6M,  BANK  T.  KBNNBDT. 

Banks  and  banking. — BeoelTer  of  national  bank  may  sne  In  his 
own  OT  the  association's  name,  p.  21. 

Cited  and  relied  npon  in  Stanton  y.  Wllkeson,  8  Ben.  359,  F.  C. 
13,299,  Price  ▼.  Abbott,  17  Fed.  508,  and  Stephens  y.  Bemays,  41 
Fed.  402,  collecting  anthorities,  enforcing  shareholder's  liability; 
GockrIU  T.  Abeles,  86  Fed.  508,  Moyins  y.  Lee,  24  Blatchf.  294,  30 
Fed.  800,  and  Brinckerhoff  t.  Bostwick,  88  N.  T.  81,  all  enfordng  di- 
recton^  liability  for  negligence;  Jackson  y.  Fidelity,  etc,  Co.,  75  Fed. 
367,  41  U.  S.  App.  552,  allowing  recoyery  on  policy  Insnring  bank 
against  defaulting  officials;  Denton  y.  Baker,  79  Fed.  192,  48  U.  S. 
App.  241,  refusing  to  enjoin  rejection  by  receiyer  of  Judgment  daim 
against  bank;  Myers  y.  Hettinger,  94  Fed.  372,  holding  receiyer  may 
sue  in  Federal  courts;  Ohlcago,  etc..  Go.  y.  Park  National  Bank,  145 
in.  487,  32  N.  B.  536,  allowing  recoyery  on  promissory  note;  dis- 
senting opinion  in  Bridges  y.  Stephens,  132  Mo.  554,  34  S.  W.  56^, 
majority  holding  that  receiyer  may  waiye  defense  of  statute  of 
limitationa,  and  cannot  thereafter  plead  it  Oited,  arguendo,  in  Hen- 
dee  y.  Oonnecticut,  etc,  B.  B.,  23  Blatchf.  465,  26  Fed.  678,  enjoin- 
ing suit  to  recover  for  bonds  pledged  to  bank  and  sold  by  receiyer; 
Thompson  y.  Schoatzel,  2  S.  Dak.  397,  50  N.  W.  632,  refusim^  to  re- 
moye  to  Federal  court,  action  for  conyersion,  brought  by  receiyer 
of  national  bank.    See  exhaustlye  note  in  96  Am.  Dec  291. 

Baiika  and  banking. —  BeceiTer  of  national  bank  cannot  sue  to 
enforce  stockholders'  liability,  without  United  States  comptroller's 
directioo,  p.  22. 

Bsaka  and  banking. —  Stockholders  of  insolyent  bank  are  not 
debtors,  but  rather  creditors,  entitled  to  any  surplus  after  payment 
of  debts,  for  which  they  are  liable  after  other  resources  haye  been 
exhausted,  p.  22. 

Followed  in  Bailey  t.  Sawyer,  4  DHL  464,  F.  a  744,  Stanton  y. 
WUketon,  8  Ben.  869,  F.  O.  18,299,  and  Price  ▼.  Abbott,  17  Fed.  508, 
enforcing  shareholders'  liability. 

Baiika  and  banking. —  BeceiTer  of  national  bank  must  collect  as- 
sets, but  he  does  not  distribute  them,  p.  22. 

Cited  and  principle  applied  in  Merrill  y.  First  Nat  Bank,  etc.,  75 
Fed.  153,  41  U.  S.  App.  529,  establishing  claim  of  creditor  of  national 
bank.    Cited,  arguendo,  in  Rosenblatt  y.  Johnston,  104  U.  8.  463, 


17  WalL  1^29  Notes  on  U.  a  BepoiiB.  12 

26  L.  883,  holding  personal  property  of  national  bank  Uk  recelyer'fl 
hands,  exempt  from  State  taxation. 

Banks  and  basildng^— BecelTer  of  national  bank  may  soe  for 
(wdlnary  debt,  without  special  direction  of  United  States  comptroller, 
p.  28. 

Olted  and  principle  followed  In  Hayden  t.  Thompson,  71  Fed. 
66,  80  XJ.  S.  App.  861,  applsrlng  rtile  In  snlt  to  recover  dividends  un- 
lawfully paid;  Bridges  y.  Stephens,  182  Mo.  546»  647,  84  a  W.  561, 
holding  receiver  may  waive  defense  of  statute  of  limitations,  and 
cannot  thereafter  plead  It  Olted,  arguendo.  In  Stanton  v.  Wilkeson, 
8  Ben.  859,  F.  a  18,299,  enforcing  shareholders'  liability;  Gibson 
V.  Peters,  85  Fed.  728,  allowing  compensation  to  United  States  at- 
torney for  services  to  receiver  of  national  bank. 

Bvidenos«<—  Gonversatlon  at  time  of  drawing  drafts.  In  negotiation 
of  a  loan,  being  part  of  the  res  gestae.  Is  admissible  to  explain  the 
transaction,  p.  24. 

Followed  In  Archer  t.  Helm,  70  Bflss.  891,  12  So.  706,  admitting 
oral  declaration  that  boundary  line  was  regarded  as  settled. 

Bvidenoe. —  Where  It  Is  material  whether  a  loan  made  by  a  cash- 
ier was  for  himself  personally  or  on  account  of  his  banic,  attending 
conversations  and  acts  are  part  of  res  gest»  and  admissible,  p.  25. 

Cited,  arguendo.  In  Sellar  v.  Olelland,  2  Colo.  546,  allowing  proof 
of  conversation  to  show  misrepresentation  In  contract  of  carriage; 
Humphrey  v.  Chllcat  Canning  Co.,  20  Or.  218,  25  Pac  891«  admitting 
memorandum  to  explain  terms  of  contract  of  employment.  See 
note  in  95  Am.  Dec.  58. 

Bvidenoe. —  Declarations  of  a  man  doing  an  act  are  admissible 
In  his  own  behalf  to  show  his  purpose,  and  a  party  to  a  transac- 
tion may  state  Its  purpose,  p.  26. 

Cited  with  approval  in  Foster  v.  Cleveland,  etc.,  B.  B.,  56  Fed. 
486,  allowing  party  to  state  his  compensation  under  written  con- 
tract of  carriage  which  shows  it;  Brown  v.  Cranberry,  etc..  Coal 
Co.,  59  Fed.  437,  collecting  authorities,  and  allowing  explanation  of 
deed  to  mine;  Fleming  v.  Yost,  187  Ind.  101,  36  N.  E.  707,  applying 
rule  in  refusing  to  set  aside  conveyance  as  a  fraud  on  creditors. 
See  note  in  95  Am.  Dec.  53. 


Evidence. —  Facts  proved  by  way  of  circumstantial  evidence  may 
always  be  explained  by  the  party  against  whom  they  are  adduced, 
p.  27. 

Appeal  and  error. —  Statement  of  evidence  annexed  to  bill  of  ex« 
eeptions,  but  not  made  part  of  it,  cannot  be  considered  by  appellate 
court,  p.  27. 

Approved  in  United  States  v.  Wlngate,  44  F<m1.  181,  collecting  au- 
thorities and  refusing  to  go  outside  record  to  determine  whetl^er 
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taking  timber  from  public  lands  was  wUlful;  Southern  Bzpress  Co. 
9.  Van  Meter,  17  Fla.  798,  refoslng  to  consider  errors  not  embraced 
In  brief. 

Contracts.—  Where  papers  have  been  once  tendered  and  refused,  a 
second  tender  Is  unnecessary  before  bringing  suit,  p.  28. 

Contracts. —  The  **  belief  **  of  one  party  will  not  govern  the  rights 
of  other,  unless  latter,  by  his  conduct  or  declarations,  induced  that 
belief,  p.  28. 

Cited  with  approval  In  Bparhawk  y.  Drexel,  12  N.  B.  B.  468,  22 
Fed.  Cas.  866,  refusing  to  set  aside  sale  of  stock  pledged  as  security 
for  loan  to  party  now  bankrupt;  Mellen  y.  Ford,  28  Fed.  648,  con- 
struing building  contract  In  attachment  suit 

Banks  and  banking. —  Where  cashier  of  one  bank  borrows  mon^ 
for  his  personal  use,  from  another  bank,  latter  cannot  set  It  off 
against  debt  due  the  former,  p.  29. 

Miscellaneous.—  Mays  y.  Fritton,  20  WalL  418,  22  L.  890,  not  In 

point 

17  WalL  20-32,  21  L.  596,  THE  NUESTBA  SBNOBA  DE  BEGLA. 

Admiralty* — Appeals  to  Supreme  Court  In  prize  cases  will  be 
allowed  when  Justice  requires  It,  If  notice  of  appeal  has  been  filed 
with  clerk  of  District  Court  within  thirty  days  after  decree,  p.  81. 

Admiralty. —  In  case  of  unlawful  seizure  of  vessel  as  prize,  an 
allowance  by  court  to  aggrieved  party  of  $5,000,  counsel  fees,  is  ex- 
cessive and  unwarranted,  p.  31. 

Cited,  arguendo,  in  Jacobus  v.  Monongahela  Nat  Bank,  etc.,  85 
Fed.  397,  refusing  allowance  of  counsel  fees  in  granting  damages  for 
wrongful  attachment  of  stock.  See  exhaustive  note  In  8  Am.  St 
Rep.  160. 

War. —  Where  vessel,  owned  by  foreigners,  put  into  blockaded 
United  States  port  in  distress,  during  Civil  War,  and  was  captured 
and  used  by  government,  her  seizure  was  unlawful,  and  owners  are 
entitled  to  fair  indemnity;  but  It  Is  rather  a  subject  of  diplomatic 
adjustment  than  of  determination  by  the  courts,  pp.  81,  32. 

17  WalL  32-44,  21  L.  566,  BBANSON  v.  WIBTH. 

EstoppeL — Where  patentee  of  land  conveys  specified  land  as 
granted  by  his  patent  he  and  his  privies  are  estopped  to  deny  that 
his  patent  covered  such  land,  p.  40. 

Approved  In  Oxford  Township  v.  Columbia,  88  Ohio  St  95,  refu9> 
mg  recovery  of  patented  land  after  long  delay. 

Public  lands.—  Where  patentee  of  "  northeast "  quarter  conveys 
"southeast"  quarter,  title  of  government  to  latter  is  not  impaired,- 
and  title  to  former  is  not  reinvested  in  government,  p.  40. 
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court  mider  ipecial  statote;  Ooo^koonis  ▼•  JuOot^,  18  Golo.  Wd,  85 
Psc  818,  retmijig  roandimm  lo  compel  paymeiit  of'  mine  impector 
under  statute, 

17  WaU.  44r^  21  L.  670,  OLOOTT  T-  BTNT7BC 

OonrtB. —  la  determining  niffleiency  of  eyidence  to  eatablitfh  title 
to  land,  Snpreme  Oonrt  ia  goyemed  by  the  lex  lod  ret  aitse,  p.  68. 

Cited  with  approval  in  Uoyd  t.  Fulton,  91  U.  &  486,  28  L.  866, 
upholding  deed  to  wife  against  creditors;  Lipplncott  y.  Mitchell,  04 
U.  S.  770,  24  lu  817,  holding  mortgage  on  wife's  property  to  secnre 
husband's  debts,  void,  in  Alabama;  Brine  y.  Insurance  Ck>.,  96  U.  8. 
636,  24  L.  861,  allowing  redemption  after  mortgage  sale,  under 
Illinois  laws;  County  of  Macon  y.  Shores,  97  U.  8.  277,  24  L.  890, 
allowing  recovery  on  bonds  issued  in  aid  of  railroad;  Slaughter  v. 
Glenn,  98  U.  S.  246,  26  L.  123,  holding  sale  of  land  by  married  wo- 
man valid,  und^  Texas  laws;  Hewitt  v.  Storey,  14  Sawy.  820,  89 
Fed.  721,  enjoining  interference  with  water  rights,  under  California 
laws. 

Bvldenee^ — ^Laws  of  North  Carolina  require  regiatration  of  deeds, 
but  regiatration  of  copy  is  unauthorized;  hence,  a  citified  copy  of 
a  registered  copy  ia  a  nullity,  and  not  evidence,  p.  69. 

Lost  instruments. —  Equity  proceeding  is  only  appropriate  rem- 
edy to  establish  a  lost  deed,  p.  69. 

Tmsts*— Beeulting  trust  generally  arises  where  puiehase  money 
is  an  paid  by  one,  and  property  is  conveyed  to  another,  but  where 
only  a  part  is  paid,  no  trust  arises  unless  it  is  some  definite  part 
paid  for  some  aliquot  part  of  the  property,  p.  69. 

Cited  with  approval  and  relied  upon  In  Ducie  v.  Ford,  138  U.  S. 
692,  84  L.  1096,  11  S.  Ct  418,  collecting  authorities,  and  applying 
rule  to  mining  claims;  In  re  Wood,  6  Fed.  446,  setting  aside  con- 
veyance to  wife  by  bankrupt,  of  land  on  which  was  a  house  con- 
structed with  wife's  money;  Wade  v.  Sewell,  56  Fed.  130,  applying 
rule  and  holding  Jtidgment  against  grantee  creates  no  lien  on  the 
land;  Levi  v.  Evans,  67  Fed.  683,  18  tJ.  S.  App.  293,  refusing  to  es- 
tablish resulting  trust  in  stock,  where  evidence  of  payment  is  not 
dear;  Olcott  y.  Rice,  69  Fed.  203,  80  U.  S.  App.  461,  holding  no 
trust  in  lands  purchased  by  railroad  officers  for  their  personal  notes; 
Voorhees,  etc  v.  Blanton,  83  Fed.  239,  declaring  trust  in  land  pur- 
chased by  husband,  partly  with  wife's  money;  S.  C,  89  Fed.  889. 
61  tJ.  S.  App.  673,  affirming  lower  judgment;  Lofton  v.  Sterrett,  23 
Fla.  674,  2  So.  841,  refusing  to  establish  resulting  trust  in  absence 
of  dear  proof;  Reed  y.  Reed,  186  lU.  487,  26  N.  B.  1096,  holding  no 
resulting  trust  in  wife  who  takes  up  obligations  of  husband,  given 
to  purchase  of  land;  Hughes  v.  White,  117  Ind«  474,  20  N.  B.  169, 
declaring  resulting  trust  in  land  purchased  by  guardian  paying 
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]Cdrtg»g««— Where  mortgage  i>  giyen  with  power  to  sell  on  foll- 
ste  to  pay  any  iastallmentr  If  ^Mugh  property  to  satisfy  amount  due 
can  be  segregated  and  sold  without  injury  to  residue,  mortgagee 
must  so  sell;  if  It  cannot,  he  may  sell  the  whole,  p.  62. 

Olted  and  principle  followed  in  HiU  v.  National  Bank,  97  U.  & 
468»  24  L.  1068,  selling  paper^niU  with  machinery  and  water-power 
as  a  whole;  Keener  v.  Tri|^  98  U.  S.  M»  26  L.  8i,  selling  whole  tract 
of  land;  Ohicago,  etc,  B.  R.  t.  Fosdlek,  106  U.  8.  68,  27  L.  66,  fore- 
closing mortgage  of  railroad  on  non-payment  of  bond  coupons; 
Wllmer  t  Atlanta,  etc.,  B.  B.,  2  Woods,  458,  F.  0.  17,776,  collect- 
ing authorities,  and  ordering  sale  of  entire  interstate  railroad  under 
trust  deed;  Black  y.  Beno,  69  Fed.  921,  selling  part  of  land  to  pay 
first  note  due  under  mortgage;  Fitzgerald  y.  Blocher,  32  Ark.  746, 
29  AnL  Bep.  5,  reylewing  authorities,  and  allowing  damages  against 
pledgee  of  scrip  for  selling  more  than  necessary;  McFadden  y.  Mays, 
etc,  B.  B.,  49  N.  J.  Eq.  187,  22  AtL  936,  selling  entire  railroad  for 
default  in  payment  of  bond  interest 

ICortgage. —  Stipulation  that  upon  default  in  payment  of  part,  the 
whole  amount  shall  become  due.  Is  yalid,  p.  62. 

Approyed  in  Ohicago,  etc,  B.  B.  y.  Fosdick,  106  U.  8.  76,  77,  27 
L.  57,  68,  and  McFadden  y.  Mays,  etc.,  B.  B.,  49  N.  J.  Eq.  187,  22 
At!.  986,  foreclosing  mortgage  on  railroad  for  non-payment  of  bond 
eoapons;  Union,  etc.,  Ins.  Go.  y.  Union,  etc.,  Plaster  Co.,  37  Fed. 
189,  8  L.  B.  A.  92,  applying  rule  in  foreclosing  mortgage;  Grape 
Creek  Goal  Co.  y.  Farmers'  Loan,  etc,  Co.,  68  Fed.  896,  24  U.  8. 
App.  88,  allowing  redemption  of  mortgaged  property  under  terms 
of  mortgage. 

ICortgage.-*  After  sale,  lien  of  mortgage  continues  upon  the  fund 
as  it  subsisted  upon  the  premises  before,  p.  63. 

Cited  with  approyal  in  Market  y.  Langley,  92  U.  8.  166,  23  L. 
706,  collecting  authorities,  and  applying  rule;  Kesner  y.  Trigg,  98 
U.  8.  64,  26  L.  84,  holding  rights  of  third  parties  continue  upon  the 
fund;  Mellen  y.  Wallach,  112  U.  8.  60,  28  L.  636,  6  8.  Ct  19,  apply- 
ing rule  to  sale  under  trust  deed;  Lewis  y.  Dlllard,  76  Fed.  690,  40 
U.  8.  App.  404,  applying  rule  after  sale  of  personal  property  upon 
which  were  seyeral  liens;  Fryar  y.  Fryar,  62  Miss.  208,  applying 
proceeds  of  mortgage  sale  to  notes  due  and  not  due;  Dahoney  y. 
Amson,  1  Posey,  116,  holding  attachment  on  mortgaged  property 
follows  surplus  after  satisfaction  of  mortgage;  dissenting  opinion  in 
Cone  y.  Jyinson,  4  Wyo.  264,  86  Pac.  943,  majority  allowing  recoyery 
by  mortgagee  against  one  who  instigated  mortgagor  to  sell  in  fraud 
of  mortgagee.    See  note  in  81  Am.  Dec.  266. 

Distinguished  in  Jeffrey  y.  Moran,  101  U.  8.  288,  26  L.  786,  hold- 
ing that  there  is  no  lien  on  funds  arising  from  sale  of  railroad 
which  did  not  exist  on  the  road  itself. 
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ICortgac^ —  Wbere  thers  to  a  power  of  nle,  to  be  excrctoed  un- 
der dtocretlon,  equity  will  interpose  only  on  ground  of  bad  faitlu 
p.  68. 

Cited  in  Market  t.  Langley,  02  U.  &  150, 164,  28  L.  704,  706,  refus- 
ing to  set  aside  sale;  Springer  y.  United  States,  102  U.  8.  694,  26  L. 
206,  refusing  to  set  aside  sale  of  land  for  non-payment  of  taxes; 
arguendo,  in  Simmons  v.  Baynard,  80  Fed.  687,  holding  trustee  es* 
hausted  bto  power  to  sell  after  one  sale,  even  though  purchaser  de- 
faulted. 

Mortgage. —  Purchaser  of  mining  land,  who  pays  a  part  of  pur- 
chase price  and  gives  mortgage,  with  power  of  sale  for  remainder, 
but  whose  deed  to  not  registered  as  r^uired  by  statute,  cannot 
object  te  sale  of  the  whole  after  his  default  in  payment  of  Instell- 
ment,  and  there  to  no  resulting  trust  in  hto  favor,  pp.  00-64. 

17  Wall  64-67,  21  L.  648,  BX  PARTB  WARMOUTH. 

Appeal  will  lie  te  Supreme  Oourt,  after  final  decree  In  Circuit 
Court,  exercising  jurisdiction,  under  act  of  1870,  te  enforce  righto 
of  citizens  te  vote,  p.  67. 

Prohibition. —  Writ  cannot  be  issued  by  Supreme  Court  where 
Circuit  Court  to  exercising  Jurisdiction,  under  act  of  1870,  te  enforce 
righto  of  citizens  te  vote,  until  an  appeal  to  taken,  p.  67. 

Approved  in  Lincoln-Lucky,  etc.  Mining  Co.  v.  District  Court 
7  N.  Mex.  626,  88  Pac  608,  prohibition  does  not  lie  when  there  to 
other  remedy,  as  by  appeal,  erzort  or  certiorari  See  note,  12  Am. 
Dec  607. 

17  WaU.  67-76,  21  L.  664,  MASON  v.  UNITBD  STATED 

United  States. —  Where  claimant  voluntarily  enters  inte  com- 
promise and  accepto  a  smaller  amount  in  full,  discharging  the  whole 
claim,  he  cannot  subsequently  recover  the  reUnqutohed  part  in  the 
Court  of  Claims,  p.  70. 

Cited  with  approval  in  Sweeny  v.  United  States,  17  Wait  78,  21 
L.  676,  te  similar  case;  Savage  v.  United  Stetes,  92  U.  S.  888,  28 
L.  662,  applied  where  claimant  accepted  legal-tender  notes  instead 
of  gold. 

Distinguished  in  Ptott  v.  United  States,  22  WalL  608,  22  L.  862, 
bedding  a  claimant  not  precluded  by  accepting  an  amount  beyond 
which  the  offlcors  were  not  authorized  te  allow. 

United  States.—  Parties  are  bound  to  use  good  faith  In  their  deal- 
ings with  United  Stetes,  as  well  as  with  individual,  and  cannot  re- 
cover on  a  contract  which  they  have  volunterily  modified,  p.  78. 

Approved  in  Pray  v.  United  Stetes,  106  U.  S.  696,  27  L.  266,  1  S. 
Ct  484,  holding  party  bound  by  the  practical  construction  of  a  con- 
tract for  services. 
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Thiltad  States.— CkmusiiAiioais  of  Ite  war  department  and  tbB 
llke»  to  adjust  daimSk  cannot  compel  a  party  to  appear  and  litl« 
gata,  but  if  lie  does  i4>pear  or  accepts  termsi  lie  te  precluded  from 
fortlier  lttigatlon»  p.  7a. 

Contracts. —  Wbere  United  States  proposes  to  annnl  a  contract,  un- 
less lament  accepts  a  modification,  it  Is  no  doress,  p.  74^ 

Ctem^omlse  a&d  setflemeiit, —  Duress  would  reBeTe  a  party  front 
a  compromise  procured  thereby,  p.  74. 

Oontracta. —  Duress  must  be  proved  by  the  party  alleging  it,  p.  74. 


Acceptance  fhim  goYomment  of  a  smaHer  amount 
without  Intimidation  and  with  full  knowledge^  Is  not  duress,  though 
Induced  by  want  of  money,  p.  74. 

Approred  in  Savage  t.  United  States,  02  U.  8.  888,  28  Lb  002, 
where  claimant  for  gold  accepted  legal-tender  notes. 

17  Wan.  75-78,  21  L.  675,  8WBBNBT  T.  UNITED  STATB& 

Xniited  States. —  Where  claimant  voluntarily  enters  into  com- 
promise and  accepts  smaller  amount  in  full,  discharging  the  whole 
dalm,  he  cannot  subseqnentiy  recover  r^inquished  part  in  Ck>urt 
of  Glaims,  p.  77. 

Cited  with  approval  in  Savage  v.  United  States,  02  U.  S.  888,  28 
Ifc  €82,  applied  where  a  claimant  for  gold  accepted  notes. 

Compromise  and  settlement^ —  Parties  may  adjust  their  own  dis- 
putes, and  when  they  do  so  voluntarily  and  understandingly,  no 
appeal  lies  to  the  courts  to  review  their  mutual  decision,  p.  78. 

Cited  with  approval  in  Sisson  v.  Mayor,  61  Md.  97,  holding  parties 
bound  by  an  award. 

Compromise  and  settlement. —  A  dalm  for  quantum  meruit  is 
subject  of  compromise,  p.  78. 

Cited  in  Chicago,  etc.  By.  v.  Clark,  82  Fed.  977,  reviewing  cases, 
holding  when  amounts  due  are  liquidated,  there  must  be  considera- 
tion for  compromise,  otherwise  mere  payment  is  sufficient. 

17  Wall.  78-81,  21  L.  668,  HABWOOD  ▼.  BAILBOAD  CO. 

Parties. —  A  decree  in  foreclosure  cannot  be  vacated  without 
making  the  plaintlfT  in  Ihe  suit  a  party,  p.  81. 

Cited  with  approval  la  Balaton  v.  Sharon,  51  Fed.  712,  refusing  to 
set  aside  a  decree  where  the  personal  representative  of  defend- 
ant, deceased,  is  not  made  a  party;  Whitney  v.  Kelley,  94  CaL 
164,  29  Pac  627,  16  L.  B.  A.  817,  and  n.,  requiring  all  parties  to 
original  Judgment  in  suit  ^  set  aside;  Harrison  v.  Wallton,  96  Va* 
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727,  04  Ata.  8t  B^.  886,  80  8.  B.  874,  41  L.  R.  A.  707,  suit  to 
set  aside  decree  of  sale,  all  whose  rights  are  affects  are  aeeessary 
parties;  State  y.  Bnrke,  83  La.  Ann.  605,  no  adjndlcatlon  can  take 
place  In  absence  of  essential  parties,  applied  to  State.  See  note, 
28  Am.  St  Bep.  IIL 

• 

Idmltation  of  aeHons. —  LaclMS  will  defeat  a  recoyery  wttbont 
reference  to  statute  of  limitations,  depending  on  tlie  particular  dr* 
cumstances,  p.  81. 

Cited  and  principle  applied  in  Hume  y.  Beale,  17  Wall.  348,  21  L. 
805,  dismissing  bill  by  a  cestui  que  trust  after  thlrty-seyen  years; 
Twin  I4ck  OU  Ck).  y<  Marbury,  91  U.  &  682,  28  L.  881«  collecting 
cases,  holding  rescission  of  sale  of  corporate  property  d^ayed  tD» 
long,  It  being  of  fluctuating  yalue;  Hayward  y.  National  Bank,  90 
U.  S.  618,  24  li.  858,  disallowing  a  redemption  of  pledged  shares 
four  years  after  sale  with  his  knowledge;  Rolling  Mills  y.  8t  Louls^ 
etc,  B.  B.,  120  U.  S.  260,  30  L.  641,  7  S.  Gt  544,  collecting  cases,  hold- 
ing a  delay  by  directors  six  months  disaffirming  president's  con- 
tract unreasonable;  Bryan  y.  Kales,  184  U.  8.  135,  38  L.  883,  10 
S.  Ot  438,  collecting  cases,  allowing  recoyery  against  administrator 
for  fraud  four  years  thereafter;  Qalliher  y.  Caldwell,  145  U.  S.  872, 
86  L.  740,  12  S.  Ct  874,  reylewlng  cases,  disallowing  a  homestead 
against  a  legal  title,  haying  greatly  increased  in  yalue  and  been 
improyed;  St  Louis  B.  B.  y.  Terre  Haute  B.  B.,  145  U.  S.  408,  36 
L.  754, 12  S.  Ct  958,  an  ultra  yires  lease  not  set  aside  after  seyenteen 
years;  Alsop  y.  Biker,  155  U.  S.  461,  39  L.  223,  15  S.  Ct  167,  dis- 
missing suit  against  trustees  questioning  disposal  of  property  after 
great  Increase  In  yalue;  Johnson  y.  Atlantic,  etc.,  Transit  Co.,  156 
U.  S.  647,  39  L.  566,  15  S.  Ct  531,  dismissing  bill  to  set  aside  sale 
of  railroad  after  seyen  years;  Abraham  y.  Ordway,  158  U.  S.  420, 
39  L.  1039,  15  S.  Ct  895,  declining  to  set  aside  yoid  trust  deed  by 
a  feme  coyert  many  years  after  she  became  a  feme  sole;  United 
States  y.  Beebee,  4  McCrary,  16,  17  Fed.  40,  reylewlng  cases,  holding 
United  States  bound  by  this  rule  in  suit  to  cancel  patent;  Credit 
Co.  y.  Arkansas,  etc.,  B.  B.,  5  McCrary,  31,  15  Fed.  53,  dis- 
missing bill  to  set  sale  aside,  where  party  delayed  to  decide  by  Its 
rise  in  yalue;  Sullivan  y.  Portland,  etc.,  B.,  4  Cliff.  226,  F.  C.  13,596, 
dismissing  bill  to  set  aside  a  foreclosure  by  holders  of  preferred 
stock  for  delay;  Fraker  y.  Houck,  36  Fed.  407,  collecting  cases, 
disallowing  a  sale  to  be  set  aside  seven  years  thereafter  by  one 
having  knowledge  of  facts;  Gilmer  v.  Morris,  43  Fed.  460,  col- 
lecting cases,  allowing  a  recovery  of  pledged  stock  five  years  after, 
Where  suit  had  been  brought  In  State  court;  Lemolne  y.  Dunk- 
lin Co.,  61  Fed.  492,  10  U.  S.  App.  227,  reviewing  cases,  disallow- 
mg  suit  against  trustee  twenty-two  years  after  his  repudiation; 
Kemp  y.  Nickerson,  66  Fed.  683,  collecting  cases,  dismissing  a 
bill  seeking  distribution  of  estate  twenty-three  years  after  death; 
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HalBej  ▼.  Oheiiey,  68  Fed.  768>  84  U.  S.  App.  60»  coUectiBg  cases, 
disallowing  suit  for  accounting  by  executors  where  deceased  neg- 
lected snit  for  ten  years;  Bell  y.  Hudson,  78  OaL  287,  2  Am.  St  Bep. 
798,  14  Pac  702,  collecting  cases,  disallowing  a  suit  by  personal 
representatiyes  of  a  partner  twenty-flve  years  aftw  death  against 
personal  representatives  of  the  other;  Somerset  By.  ▼.  Pierce,  88 
Me.  88,  88  AtL  774,  collecting  cases,  holding  parties  estopped  after 
long  acquiescence;  Harlow  t.  Lake  Superior,  etc,  Oa,  41  Mich.  580, 
2  N.  W.  917,  collecting  cases,  disallowing  suit  for  interest  in  mine 
after  twenty  years,  many  improvements  made;  Bliss  t.  Prichard, 
87  Mo.  188,  reviewing  cases,  disallowing  suit  for  recovery  of  land 
eight  years  after  it  was  bought  with  notice  in  attorney's  name,  he 
being  dead  and  value  increased;  Frenche  v.  Kitchen,  53  N.  J.  Bq. 
89,  30  AtL  816,  collecting  cases,  disallowing  suit  to  set  aside  fraudu- 
lent conveyance  by  creditor  with  notice  twenty  years  after  Judg- 
ment; Bowe  V.  Bentley,  29  Gratt  783,  allowing  suit  against  trustee 
fiifter  twenty  years,  war,  coverture  and  ignorance  intervening; 
Lamar  t.  Hale,  79  Ya.  164,  allowing  suit  after  many  years  of  ex- 
cusable ignorance;  Terry  v.  Fontaine,  88  Va.  456,  2  S.  B.  745,  col- 
lecting cases,  disallowing  a  suit  by  Judgment  creditor  to  set  aside 
conveyance  ten  years  after  Judgment;  Marrow  v.  Brinkley,  85  Va. 
62,  6  S.  E.  609,  collecting  cases,  refusing  to  annul  a  Judicial  sale  after 
thirteen  years  in  innocent  hands;  Walker  v.  Buffner,  32  W.  Va.  809, 
9  S.  B.  220,  refusing  to  set  aside  sale  for  lien  after  ten  years,  value 
increased;  Whittaker  v.  Southwest  etc.,  Ck>.,  34  W.  Va.  230,  12  S.  B. 
511,  reviewing  cases,  refusing  to  set  aside  deed  for  fraud  after  five 
years;  Duffleld  v.  Butler,  84  W.  Va.  630,  12  S.  E.  778,  disallowing 
suit  on  vendor's  lien  after  delay,  parties  and  witnesses  being  dead; 
Swann  v.  Thayer,  86  W.  Va.  55,  14  S.,  E.  426,  a  grantor  cannot  set 
aside  sale  under  trust  deed  after  seventeen  years  in  innocent  hands; 
Bin  T.  Schilling,  89  W.  Va.  122,  19  S.  E.  519,  coUectiDg  cases, 
defendant  in  suit  leaving  country,  cannot  set  aside  after  eighteen 
years;  Tennant  v.  Tennant  43  W.  Va.  561,  27  S.  E.  340,  disallowing 
snit  after  nine  years  with  full  knowledge  to  set  aside  decree  for 
fraud.  Oited,  arguendo.  In  Hubbard  v.  Manhattan  Trust  Co.,  87 
Fed.  59,  57  U.  S.  App.  744,  reviewing  cases,  holding  defense  of 
laches  is  more  a  question  of  inequity  than  of  lapse  of  time.  Cited 
obiter  in  Walker  v.  Buffner,  32  W.  Va.  809,  9  S.  E.  220.  See  note, 
28  Am.  St  Bep.  150. 

limitation  of  actions. —  Decree  in  foreclosure  will  not  be  set 
aside  for  fraud  after  five  years,  new  rights  having  arisen,  where 
ignorance  of  fraud  is  merely  alleged  generally,  and  it  is  not  stated 
when  knowledge  was  acquired,  or  satisfactory  reasons  given  why  it 
was  not  sooner  obtained,  p.  81. 

Cited  and  principle  applied  in  Terbell  v.  Lee,  40  Fed.  43,  refusing 
to  set  aside  a  resale  on  foreclosure  after  unexplained  delay  of 
six  years;  Lant  v.  Manley,  71  Fed.  15,  a  bill  on  Judgment  thirteen 
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yean  after,  to  follow  property  twenty  years  after  eonyeyance,  dis- 
allowed; Jones  y.  Perkins,  76  Fed.  84,  collecting  cases,  dlsmisstng 
a  bill  to  enforce  promise  to  make  a  will,  seven  years  after  testator's 
death.  Cited,  arguendo,  in  Bell  y.  Hndson,  78  OaL  289,  2  Am.  St 
Bep.  794,  14  Pac.  798,  ignorance  not  averred,  knowledge  is  pre* 
somed.    See  note,  2  Am.  8t  Rep.  798. 

Distinguished  in  Fairbank  y.  Amoskeag  Nat  Bank,  88  Fed.  688, 
holding  unnecessary  in  a  suit  by  an  assignee  in  bankruptcy  to  set 
aside  fraudulent  comiKisition. 

17  WalL  82-^  21  L.  818,  AYBBILL  y.  SMITH. 

Appeal  and  error. —  Judgments  in  civil  actions  in  Oircult  Court 
against  a  revenue  officer  for  acts  done  In  course  of  duty  or  for  re- 
covery of  money,  may  be  brought  for  error  by  either  party*  to 
Supreme  Court  irrespective  of  amount  involved,  p.  88* 

Internal  revenue. —  Trespass  will  not  lie  against  a  collector  for 
a  seizure  not  tortious  or  unauthorised,  and  this  cannot  be  presumed 
where  made  in  course  of  duty,  p.  90. 

Internal  revenue. —  Attempts  to  sell  property  to  avoid  internal 
revenue  is  a  legal  cause  of  forfeiture,  p.  90. 

Internal  revenue. —  It  is  collector's  duty  to  seise  property  If  he 
has  probable  cause  to  believe  it  forfeited,  p.  90. 

Cited  in  McGuire  v.  Winslow,  28  Blatchf.  428,  26  Fed.  806^  not 
allowing  trover  for  an  imported  horse. 

Officers. —  Trespass  ab  initio  will  not  lie  against  an  officer  for  non- 
feasance, it  requires  some  positive  act  incompatible  with  the  ex- 
ercise of  the  legal  right  to  do  the  first  act  P*  91. 

Officers. —  Trespass  will  not  lie  against  an  officer  where  Judicial 
proceedings  were  instituted,  and  the  court  on  discharge  giyes  a 
certificate  of  probable  cause,  pp.  91,  92. 

Cited  in  McGuire  v.  Winslow,  28  Blatchf.  428,  26  Fed.  806,  dis- 
allowing trover  for  selaure,  with  probable  cause,  of  imported  horse; 
dissenting  opinion  in  Lowe  v.  Ejuisas,  163  U.  S.  91,  41  L.  82,  16  8. 
Ct  1035,  majority  holding  a  prosecuting  witness  in  libd  suit  with- 
out probable  cause,  liable  for  costs. 

Officers. —  Probable  cause,  to  relieve  an  officer  from  action  for 
trespass,  imiKirts  circumstances  which  warrant  suspicion;  doubt 
respecting  the  law  is  as  reasonable  a  cause  as  doubt  respeettag  Hie 
fact  P-  92. 

Cited  in  United  States  v.  A  Lot  of  Jewelry,  68  Fed.  690,  applied 
to  a  seizure  of  smuggled  Jewelry. 

Internal  revenue. —  Property  seized  under  internal  revenue  laws 
attached  by  marshal  Is  in  the  custody  of  the  law  or  oonrt,  p.  92^ 
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Vorfettarwi— Owners  of  property  selied  eaaiiot  soe  fer  It;  pend- 
ing prooeedingf  1b  rem  to  enforce  forfeittnre*  and  such  pendenejr 
would  be  a  good  plea  in  abatement,  p«  92. 

Ctoaroihes  and  ssignges,^— Deoree  of  acquittal,  aecompanied  hj 
denial  of  certiflcate  of  probable  canse,  condnsiyelj  establishes  a 
tortious  seiznre  and  entitles  owner  to  damages,  p.  93. 

deardies  sad  seisures. —  In  mnnldpal  seizures  probable  cause 
is  no  defense  except  where  Congress  has  so  prescribed,  p.  98. 

gearches  and  seianree. —  Where  seized  property  is  still  in  seizing 
oi&cer's  custody,  he  should,  upon  its  acquittal,  surrender  it  to  claim- 
ant; but  if  It  or  its  proceeds  be  ddiveiied  into  custody  of  court  or 
marshsl,  daimant  should  apply  to  the  cotkrt,  pp.  94,  95b 

17  Wait  96-109,  21  U  811,  BAILBT  ▼.  RAILROAD  00. 

Bvidaonce  cannot  be  admitted  to  explain  or  qualify  a  writing,  p. 
lOS. 

Cited  with  approval  in  Lorensen  t.  Keyser,  51  Fed.  82,  2  IT.  S. 
App.  177,  disallowing  parol  to  extend  meaning  of  ''drought"  in 
charter-party;  Hazelton  Boiler  Co.  ▼.  Citizens'  St  By.,  72  Fed.  328, 
disallowing  proof  that  goods  were  sold  at  "  cost "  where  price  in- 
serted in  contract;  Blake  r.  Pine  Mt,  etc..  Coal  Co.,  76  Fed.  654, 
48  U.  8.  App.  490,  collecting  cases,  undefined  or  unexpressed  in> 
tentions  cannot  be  added  by  parol  to  an  unambiguous  writing; 
County  of  Johnson  y.  Wood,  84  Ma  515,  collecting  cases,  all  con- 
yersations  not  inserted  in  an  unambiguous  writing  are  presump- 
tiyely  abandoned. 

Byidsmee  may  be  introduced  to  connect  seyeral  instruments,  p. 
IDS. 

Cbntracts. —  Writings,  which  are  all  parts  of  one  transaction,  being 
In  pari  materia,  must  be  considered  together,  p.  106. 

Contracts. —  Writings  executed  by  the  same  parties  substantially 
at  the  same  time,  relating  to  same  subject-matter,  are  read  together, 
nor  need  one  refer  to  another,  if,  in  fact,  they  are  parts  of  the  same 
transaction;  in  this  case  it  was  held  that  terms  of  payment  of 
preferred  stock  should  be  construed  In  the  light  of  preliminary 
circular,  of  which  sll  had  notice,  p.  108. 

Cited,  with  approval,  in  Rogers  y.  N.  Y.,  etc.,  Land  Co.,  184  N.  Y. 
210,  82  N.  B.  82,  collecting  cases,  directions  to  purchasing  com- 
mittee, the  adopting  resolutions  and  conveyances,  ail  read  with 
certificates  of  indebtedness,  to  determine  rights  of  stockholders  in 
the  land;  Gordon  v.  R.  F.  &  P.  R.  R.,  78  Va.  520,  reverting  to  resolu- 
tion issning  preferred  stock  and  holding  it  shared  equally  with 
other  stock,  after  preference  paid. 


etc  T.  Mechralos,  etc^  Btak,  80  Fed.  77%  47  U.  &  A^^.  Ql,  eo«Btnk- 
Ing  fidelity  Insuranoe  contract;  3ic^ee  t.  Young;  18  Ck>lo.  87,  21  Pae. 
1016,  construing  as^gnment  of  building  contract;  arguendo  in  Blake 
T.  Fine,  etc^  Coal  CkL,  76  Fed.  664,  48  U.  a  App.  490,  construing 
contract  for  sale  (MP  lands*    See  valuable  note  in  67  Am.  Dec.  80. 

Damages.— One  recoyering  for  personal  services  is  entitled  to 
Interest  from  commencement  of  suit  at  rate  allowed  by  lex  fori, 
wbere  no  rate  is  fixed  in  the  contract  and  no  place  designated  f6r 
its  performance,  p.  148. 

Olted  with  approval  in  Tbe  Alexandria,  10  Ben.  102,  F.  C. 
178,  allowing  interest  on  demurrage  in  collision  case;  Nasbua, 
etc.,  B.  B.  Y.  Boston,  etc,  B.  B.,  61  Fed.  248,  21  U.  8.  App.  50, 
reviewing  authorities,  and  allowing  interest  on  amount  recovered 
under  railroad  contract;  Beckwith  v.  Talbot,  2  Golo.  660,  allowing 
interest  <m  recovery  under  contract  for  sale  of  cattle;  Kopelke  v. 
Kopelke,  112  Ind.  442,  18  N.  B.  699^  allowing  interest  on  amount 
recovered  on  promissory  notes;  Carson  v.  Smith,  183  Mo.  616,  84  S. 
W.  858,  allowing  interest  in  action  for  conversion;  Sutro  Tunnel 
Co.  V.  Segregated,  etc.,  Mining  Co.,  19  Nev.  183,  7  Pac  279,  allowing 
recovery  and  interest  on  contract  for  tunnel  construction.  See  ex- 
haustive note  in  6  Am.  Dec  198. 

Vrineipal  and  agent. —  la  this  case  an  agent,  having  rendered  ser- 
vices after  the  termination  of  the  agency,  was  held  entitled  to  re- 
cover on  quantum  meruit,  pp.  182-144. 

17  Wait  144-158,  21  L.  561,  WILLIAMS  V.  BAKBB. 

Public  lands. —  Joint  resolution  of  Congress  Is  sufficient  to  vali- 
date title  to  lands  erroneously  certified  to  a  State,  p.  150. 

Cited  with  approval  in  Wolsey  v.  Chapman,  101  IT.  S.  766,  26  L. 
919,  applying  rule  in  quieting  title  to  land;  Litchfield  v.  County  of 
Webster,  101  U.  S.  774,  26  L.  926,  collecting  authorities,  and  holding 
such  land  taxable  only  after  the  resolution  of  Congress;  Dubuque, 
etc,  B.  B.  V.  Des  Moines,  etc,  B.  B.,  109  U.  S.  880,  27  L.  953,  3  S. 
Ct  189,  Bollard  v.  Des  Moines,  etc,  B.  B.,  122  U.  &  173,  80  L. 
1126,  7  8.  Ct  1152,  and  United  States  v.  Des  Moines,  etc,  B.  B., 
142  U.  S.  535,  85  L.  1106,  12  &  Ct  814,  afi[brming  &  C,  48  Fed.  6, 
all  applying  rule  in  quieting  title  to  land. 

Statutes.— A  proviso  in  a  statute  covers  all  cases  enning  withia 
Its  terms,  whether  known  or  unknown  by  Congress,  p  152. 

Courts. —  When  question  involved  has  been  previously  argued  and 
considered  by  the  court,  an  authoritative  exposition  of  its  views  is 
entitled  to  same  weight  as  other  well-considered  cases,  p.  152. 

Approved  in  State  v.  Brandt  41  Iowa,  640,  determining  the  su^ 
dency  of  indictment  for  embezzlement 
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Pabllo  haUk. —  In  stattite  grafittng  lands  to  railpoafl,  a  protteo  «<• 
ceptlng  lands  reserved  for  internal  improyements  applies  to  landi 
preyloiiiljr  geanted  lo  a  State  for  imptfoyement  of  ityer  nayisation, 

Olted  with  approval  in  Homestead  Go.  t.  Valley  B.  B.,  17  WalL 
HB,  21  L.  022,  holding  railroad  could  take  no  title  to  sneh  lands 
preyionsly  reserved;  Wolsey  v.  Chapman,  101  U.  S.  708,  25  L.  919, 
BnUard  y.  Des  Moines,  etc  B.  B.,  122  U.  &  176,  80  L.  1128,  7  a 
Ot  1168,  a  0.,  62  Iowa,  886,  17  N.  W.  610,  and  D.,  etc,  B.  BL  y. 
IX  IdL,  etc.,  B.  B.,  54  Iowa,  06,  6  N.  W.  160,  all  applying  rale  In 
quieting  title  to  land;  United  States  v.  Des  Moines,  etc.,  B.  B.,  142 
U.  a  681,  85  L.  1104,  12  &  Ot  818,  holding  title  to  lands  granted  to 
Iowa,  good  against  the  United  States.  Cited,  arguendo,  in  Leaven* 
worth,  etc,  B.  B.  v.  United  States,  92  U.  S.  748,  28  L.  640,  construing 
grant  of  lands  to  aid  railroad  (affirming  S.  C,  1  McCrary,  618,  F.  C. 
16,682);  Broder  y.  Water  Co.,  101  U.  S.  277,  26  L.  791,  refusing  to 
mijc/lp.  canal  through  lands  procured  under  railroad  grant;  Stryker 
y.  Goodnow,  128  U.  S.  628,  689,  81  L.  106,  199,  8  S.  Ct  208,  209, 
aflfarmiag  dedaion  of  Stite  eourt  on  tazahUitj  of  lands  originally 
granted  by  United  States;  Northern,  etc>  B.  B.  v.  St  Paul,  etc., 
B.  B.,  26  Fed.  661,  and  Wisconsin,  etc.,  B.  B.  v.  Forsytbe,  43  Fed. 
886,  construing  land  grants  to  railroads;  Davenport  v.  Sebrlng,  62 
Iowa,  866,  8  N.  W.  404,  determining  title  to  land  under  claim  of 
adverue  possesRioa. 

17  Waa  16&-167,  21  L.  622,  HOMBSTEAD  CO.  v.  YALLBY  B.  B. 

Public  lands. —  Under  great  of  1866,  neither  Iowa  nor  the  reil- 
roada  took  any  title  to  lands  then  claimed  to  belong  to  Des  Moines 
river  grant  of  1846^  p.  162. 

Cited  with  approval  in  Wolsey  y.  Chapman,  101  U.  S.  767,  26  I* 
919,  United  States  v.  Des  Moines^  etc,  B.  B.»  142  U.  &  632,  85  L. 
1104,  12  a  Ct  818  (affirming  a  a,  48  Fed.  4,  6^  and  D.,  etc.,  B«  B. 
y.  D.  M.,  etc,  B.  B.,  64  Iowa,  96,  6  N.  W.  160,  all  apptyiag  rule  in 
quieting  title  to  land;  Litohfleld  v.  County  of  Webster,  101  U.  a  774» 
26  L.  926,  collecting  authorities,  and  holding  such  lands  not  taxable 
until  after  subsequent  grant  by  Congress;  Stryker  v.  Ooodnow,  128 
U.  a  689,  81  L.  189,  8  a  Ct  209,  and  Chapman  v.  Coodnow,  123  U. 
a  542,  81  L.  286,  8  a  Ct  212,  affirming  State  decision  on  tazabUity 
of  these  lands;  Qoodnow  v.  Moulton,  51  Iowa>  666»  2  li  W.  896; 
Ooodnow  y.  Litchflekl,  63  Iowa,  280,  281,  19  N.  W.  228,  229,  and 
Ooodnow  y.  Stryker^  62  Iowa,  227,  17  N.  W.  607,  allowing  recovery 
of  taxes*  paid  under  b^ef  of  ownership;  Snell  y.  Iowa  Homestead, 
69  Iowa,  702,  18  N.  W.  848,  allowing  damages  to  vendee  on  failure 
of  mie. 

Public  lands. —  Joint  resolution  of  Congress  of  1861,  and  act  of 
1882;  transferred  ttUe  in  lands  daimed  under  Des  Moines  river 
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grant  of  1846,  from  United  States  to  State  of  Iowa,  for  nee  of  Its 
gtanteee,  p.  162. 

Cttted  with  approTal  In  Wolsej  ▼.  Ohapman,  101  U.  8.  767,  25  L. 
919,  Dnbnqne,  etc.,  B.  B.  ▼•  Dee  Moines,  etc.,  B.  B.,  109  U.  8.  881, 
27  Ij.  953,  8  S.  Ot  189,  and  Bollard  t.  Des  Moines,  etc.,  B.  B.,  122 
U.  8.  176,  80  L.  1126,  7  a  Gt  1153,  collecting  authorities;  S.  a,  62 
Iowa,  384,  885.  17  N,  W.  010,  D.,  etc.,  B.  B.  t.  D.  M.,  etc^,  B.  B., 
54  Iowa,  95,  6  N.  W.  160,  all  applying  rule  in  quieting  title  to  land; 
Lltchneld  ▼.  County  of  Webster,  101  U.  S.  774,  25  L.  926,  coUect- 
iBg  authorities,  and  holding  such  land  taxable  by  the  State  only 
after  the  joint  resolution;  United  States  ▼•  Des  Moines,  etc,  B.  B., 
142  U.  &  585,  85  L.  1106, 12  S.  Ot  814,  holding  tiUe  to  lands  granted 
to  Iowa,  good  against  the  United  States  (affirming  &  O.,  48  Fed.  0); 
Snell  ▼.  Iowa  Homestead  Oo.,  59  Iowa,  702,  13  N.  W.  848,  allowing 
damages  to  vendee  for  failure  of  title;  Goodnow  ▼.  Stryker,  62  Iowa, 
227,  17  N.  W.  507,  and  Goodnow  ▼.  Litchfield,  63  Iowa,  280,  281,  19 
N.  W.  228,  229,  allowing  recoTery  of  taxes  paid  under  mistaken 
belief  of  ownership. 

Public  lands. —  €k>ngress  has  right  to  dispose  of  public  lands  for 
such  purposes  as  in  its  judgment  may  beet  subserve  public  inter- 
ests, p.  166. 

Honey  paid. —  Taxes  paid  by  claimant  to  land,  cannot  be  recov- 
ered from  the  true  owner,  although  paid  in  good  faith  and  in  ig- 
norance of  the  law,  but  without  any  request  from  the  true  owner, 
p.  16a 

Oited  with  approval  in  Litchfield  v.  Oounty  of  Webster,  101  U. 
S.  778,  25  L.  927,  determining  right  dt  State  to  tax  land  claimed 
under  Des  Moines  river  grant;  Stryker  v.  Goodnow,  128  U.  8.  533, 
535,  538,  81  L.  197,  198, 199,  8  S.  Ot  206,  207,  209,  Litchfield  v.  Good- 
mfw,  128  U.  8.  549,  85  L.  201,  8  8.  Ot  210,  Ohapman  v.  Goodnow, 
128  U.  8.  546,  548,  81  L.  237,  288,  8  8.  Ot  214,  215,  Des  Moines,  etc, 
B.  B.  V.  Iowa  Homestead  Oo.,  128  U.  8.  553,  81  L.  208,  8  S.  Ot  217, 
and  Plumb  v.  Goodnow,  128  U.  8.  560,  81  L.  269,  8  a  Ot  216,  all 
affirming  State  decision  on  taxability  of  lands  under  Des  Moines 
river  grant;  Dexter  v.  Sayward,  84  Fed.  302,  holding  sureties  on 
attachment  bond  liable  for  taxes;  Garrigan  v.  Knight  47  Iowa, 
527,  €k>odnow  V.  Lftchfleld,  69  Iowa.  228,  9  N.  W.  108,  Goodnow 
V.  Burrows,  74  Iowa,  252,  254,  255,  28  N.  W.  251,  252,  253,  and 
Goodnow  V.  Burrows,  74  Iowa,  260,  87  N.  W.  822,  all  applying  rule; 
Dowell  V.  Portland,  18  Or.  252,  10  Pac  309,  refusing  recovery  to 
purchaser  at  void  tax  sale;  dissenting  opinion  in  Garrigan  v.  Knight 
47  Iowa,  628,  and  Goodnow  v.  Litchfield,  59  Iowa,  289,  18  N.  W. 
86,  majority  applying  rule. 

Distinguished  in  Sherman  v.  Savery,  2  McOrary,  119,  2  Fed.  516, 
allowing  recovery  of  taxes  paid  by  trustee  holding  land;  Irvine  v. 
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AskgUBf  OS  Fed.  634,  reversing  S.  Cm  S4  Fed.  131,  allowing  reooveiT 
of  assessment  paid  by  claimaiit  to  stock;  McCloy  v.  Amett,  47  Ark. 
457,  2  8.  W.  76,  allowing  defendant  in  ejectment  to  set  off  taxes 
paid  against  rents;  Goodnow  v.  Moulton,  51  Iowa,  560,  2  N.  W. 
309,  Goodnow  v.  Litchfield,  63  Iowa,  281,  ID  N.  W.  229,  Goodnow 
Y.  Stryker,  62  Iowa.  223,  14  N.  W.  346.  62  Iowa,  226,  227,  17  N.  W. 
506.  507,  and  Goodnow  v.  Stryker,  61  Iowa,  262,  16  N.  W.  486, 
allowing  recovery  of  taxes  paid  under  belief  of  ownership;  Amer- 
ican Emigrant  Co.  v.  Iowa,  etc..  Land  Co.,  52  Iowa,  328,  3  N.  W. 
91,  allowing  recovery  of  taxes  paid  under  mistake  of  facts  subse- 
quently adjudicated;  Goodnow  v.  Plumbe,  64  Iowa,  673,  21  N.  W.  133, 
and  Goodnow  v.  Wells,  67  Iowa,  656,  25  N.  W.  865,  both  holding  one 
entitled  to  recovery  of  taxes  paid  on  another's  land,  can  recover 
Interest  also. 

Xon«7  paid.^-»One  person  cannot  make  another  his  debtor  by 
paying  the  debt  of  the  latter,  without  his  request  or  assent,  p.  167. 

Approved  in  Garrigan  t.  Knight,  47  Iowa,  627,  denying  recovery 
of  taxes  paid  by  claimant  te  land. 

Distinguished  in  Bibbins  v.  Clark,  90  Iowa,  240,  57  N.  W.  887, 
29  L.  B.  A.  286,  and  n.,  allowing  mortgagee  to  recover  taxes  paid 
from  mortgagor. 

Public  lands. —  Statute  of  1856,  granting  lands  in  Iowa  to  rail- 
road, did  not  include  lands  previously  granted  for  river  improve- 
ment; and  neither  railroad  nor  Its  grantees  were  cestuis  que  trustent 
of  the  "indemnity  lands"  subsequently  granted  to  the  State,  pp. 
162-167. 

Followed  in  Crilley  v.  Burrows,  17  Wall.  167,  21  L.  624.  Cited. 
arguendo,  in  Stryker  v.  Goodnow,  123  U.  S.  529,  31  L.  195,  8  S.  Ct . 
203,  and  Chapman  v.  Goodnow,  123  U.  S.  543,  31  L.  236,  8  S.  Ot 
218,  affirming  decision  of  State  court  on  taxability  of  lands  acquired 
under  Des  Moines  river  grant;  United  States  v.  Missouri,  etc^  B. 
B.,  141  U.  S.  869,  35  L.  769,  12  S.  Ct  17,  Northern,  etc.,  B.  B.  v. 
St  Paul,  etc,  B.  B.,  26  Fed.  561,  and  Wisconsin,  etc.,  B.  B.  v. 
Forsythe,  43  Fed.  885,  all  construing  grants  of  land  to  railroads. 

17  Wall.  167,  21  L.  624,  CBILLEY  v.  BUBBOWS. 

Similar  to,  and  decided  with.  Homestead  Co.  v.  Valley  B.  B.,  17 
WalL  153,  21  L.  622,  supra. 

17  WalL  168-182,  21  L.  538,  UNITED  STATES  v.  COOK. 

TTnlted  States. —  Public  officers,  disbursing  public  money,  are  re- 
quired to  keep  accurate  entry  of  money  received  and  paid,  p.  171. 

XabesBlement.— Any  public  officer  who  converts  public  money, 
iatmsted  to  his  care,  to  his  own  use,  is  guUty  of  embeszlemeBt  Ik 

17L         .  .       .    '     .    ;  ..-:  .  I 
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Xndlebnent  and  l&foniiatloiL — When  a  atatnta*  deflmngr  tm  of* 
f ense,  contalnB  an  exception  so  Incorporated  therein,  that  the  olfense 
cannot  be  dearly  deeerlhed  without  It,  the  Indictment  mnat  allege 
enough  to  show  tte  accused  Is  not  within  the  exception;  bnt  If  It 
is  not  so  Incorporated,  it  becomes  matter  of  defense,  and  accused 
mnst  specially  plead  It  P-  178. 

The  following  cases,  considering  Indictments  on  statutes  with  ex- 
ceptions, dte  the  rule  with  approval,  and  hold  in  accordance  there- 
with, that  the  exception  need  not  be  negatlyed:  Nelson  t.  United 
States,  12  Bawy.  291,  80  Fed.  116,  and  Shelp  ▼.  United  States,  81 
Fed.  898^  48  U.  S.  App.  870,  collecting  cases,  prohibiting  sale  of 
liqnor,  except  for  medicinal  purposes,  is  good;  United  States  ▼•  Cook, 
IS  Sawy.  486,  86  Fed.  897,  prohibiting  the  fendng  public  lands, 
unless  defendant  was  claiming  title  in  good  faith;  United  States  v. 
Stone,  48  Fed.  880,  prohibiting  the  cutting  of  timber  on  publte  land, 
unless  JustUed  under  Tarlous  land  laws;  Packer  t.  People,  -^  Golo. 
App.  — ^  67  Fme,  1091,  statute  of  Umltatlons  need  not  be  negatived; 
Territory  r.  Scott,  2  Dak.  216,  218^  6  19.  W.  487,  488.  holding  an 
isdtetment  suflldent  without  negathrlng  any  Instance  in  which  act 
was  allowed;  Baeumel  r.  State,  26  Fku  74,  75,  7  So.  872,  378,  col- 
lecting cases,  prohibiting  sale  of  liquors,  except  by  a  druggist;  State 
T.  Van  Vllet,  92  Iowa,  478, 61 N.  W.  241,  collecting  cases,  under  a  gen- 
eral prohibitory  liquor  law,  with  exceptions  as  to  certain  localities, 
this  need  not  be  negatived;  Nesbit  t.  Stato,  7  Kan.  App.  298,  54 
Pac.  828,  Sunday  law,  prohibiting  work,  except  certain  callings; 
Commonwealth  t.  Jennings,  121  Mass.  52,  23  Am.  Bep.  258,  Indict- 
ment for  polygamy  need  not  negative  the  absence  of  first  spouse 
for  seyen  years;  Thompson  ▼.  State,  54  Miss.  744,  similar  to  cited 
case;  Stato  ▼.  Bockstruck,  186  Mo.  851,  88  S.  W.  820,  prohibiting 
coloring  of  oleomargarine,  except  for  export;  Stato  t.  Blam,  21  Mo. 
App.  292,  prohibiting  sale  of  liquor,  except  for  sacramental  pur- 
poses; Territory  t.  Bums,  6  Mont.  75,  9  Pac.  434,  collecting  cases, 
prohibiting  concealed  weapons,  except  to  peace  officers;  United 
States  y.  Fuller,  4  N.  Mex.  360,  5  N.  Mex.  87,  20  Pac.  177,  Indictment 
for  embezzling  need  not  negative  a  proviso  that  it  was  not  deliv- 
ered to  addressee;  Villlnes  v.  Stole,  96  Tenn.  145,  147,  33  8.  W. 
923,  924,  prohibiting  druggist  from  selling  without  register,  unless 
a  physician;  Mosely  v.  Stete,  18  Tex.  App.  812,  Sunday  law,  pro- 
hibiting sales,  except  burial  material  and  provisions,  before  0  a«  jc.; 
Stete  V.  BevlDS,  70  Vt  577,  41  Atl.  656,  stetute  requiring  license  from 
peddlers,  except  where  they  sell  from  own  land. 

Cited  in  the  following,  where  indictment  was  not  sufficient  for 
failing  to  negative  exceptions:  United  Stetes  v.  Felderward,  13 
Sawy.  514,  36  Fed.  491,  an  indictment  for  fencing  public  land,  not 
negativing  the  exceptions  permitting  such  Indosure;  Mays  v.  State, 
89-  Abu  88,  8  So.  29,  where  statute  makes  it  criminal  to  run  cattle 
In  hudosursb  unless  no  crops  thereon;  People  v.  Fairbanks,  7  Utah. 
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1  24  Pac  08D,  Jadietme&t  for  ftssanlt  am«t  negatiye  Jost  cature  .or 
excdse;  YooBg  ▼.  T^nHorj,  S  Okl  62ft  68  Pac  726,  rape  indlfft- 
most  rnnat  deny  that  temale  was  assaUast'a  wlf a.  Otted,  atrfiieiido, 
lA  Maxw^  alsL,  Go.  ▼.  Davson,  161  U.  S.  004,  88  li.  2g6,  14  3.  €t 
404,  collootliiff  cases,  bolding  In  ejectment,  where  deed  is  for  a 
tract,  with  exceptions,  the  plaintur  most  show  the  land  inyolved  is 
not  witiiin  tkt  esceptiott;  Byaas  r.  United  States,  166  U.  a  690,  88 
L.  838,  14  a.  Ot  087,  in  general,  matters  of  defease  need  not  be 
anticipated  hj  plaintift;  Ledbetter  ▼.  United  States,  170  U.  &  Oil, 
42  L.  1168,  18  S.  Ot  776,  coUecting  cases,  stating  rale  that  pleader 
is  not  boond  to  negative  a  proviso,  bnt  is  bonnd  to  aver  the  de- 
ilBBdant  is  not  in  any  «iceptions  contained  in  enacting  dense; 
Stoeton  V.  Morris,  89  W.  Va.  448,  19  S.  B.  684,  plaintiff  in  eject- 
ment of  snrvey,  with  exceptions,  must  show  the  ezoeptiotts  exdnde 
the  defendant's  famd.  Oited  obiter  in  United  States  v.  Atkinson,  84 
Fed.  817.    See  note,  94  Am.  Dec  266,  6  BIss.  196,  F.  O.  16^229. 

Indictment  and  information. —  Offenses  created  by  statute,  as 
well  as  at  common  law,  mnst  be  accurately  and  clearly  described  in 
an  indictment,  p.  174. 

Cited  with  approval  in  State  v.  Hartley,  84  La.  Ann.  149,  hold- 
ing indictment  for  murder  suffident,  though,  means  not  stated; 
State  ▼.  Hathaway,  106  Mo.  240, 17  S.  W.  800,  indictment  insufficient 
for  not  stating  accused  unlawfully  and  willfully  practiced  medldne 
without  having  certificate  recorded.    See  note,  8  Am.  St  Bep.  279. 

Indiotment  and  information. —  Bvery  ingredient  of  which  the 
offense  is  composed  must  be  dearly  and  accurately  alleged  In  the 
indletment,  p,  174. 

The  fdlowing  cases  cfte  thia  rale  with  i^proval  and  hold  indict- 
m«its  insuflident:  United  States  v.  Crailcshank,  92  U.  S.  658,  23 
L.  608,  holding  insuffldently  specific  an  indictment  for  hindering 
negroes  from  voting;  United  States  v.  Mann,  95  U.  S.  584,  24  L.  532, 
not  stating  that  checks  withheld  from  inspection  were  not  stamped 
at  time  of  issue;  Moore  v.  United  States,  160  U.  S.  270,  40  L.  424, 
16  8.  Ct  295,  reviewing  cases,  embezzlement  of  post-office  derk 
must  allege  it  came  into  his  possession  as  employee;  United  States 
V.  Walsh,  6  Din.  61,  F.  O.  16,636,  holding  an  indictment  for  con- 
spiracy bad  for  uncertainty;  United  States  v.  Lehman,  89  Fed.  771, 
particulars  of  fraud  must  be  set  out  in  an  indictment;  United 
States  V.  Kelsey,  42  Fed.  887,  reviewing  cases,  fraudulently  sup- 
pressing election  returns,  must  state  facts  constituting  the  sup- 
pression; United  States  v.  Buras,  64  Fed.  860,  where  the  exact 
spedes  of  rabbish  thrown  into  river,  and  the  exact  i^ce  were  not 
named;  *  United  States  v.  MacDonald,  65  Fed.  488^  an  .indictment 
for  mailing  matti^  concerning  lett^y,  most  set  out  the  scheme  par- 
ticularly;  United  States  v.  Tubbs,  94  Fed.  868,  an  Indictment  for 
mailing  matt^  concerning  abortions,  the  letter  or  seme  of  Hs  huk' 
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goage  Bhonld  be  set  out;  State  ▼•  Ttmibiill,  7B  BDe.  886,  6  Ati.  ^ 
where  idaee  of  crime  Is  siaterUtl^  It  must  be  all^^;  State  ▼. 
Hayward,  88  Ho.  810^  Indictment  for  obscene  Uteratore  must  set 
It  out;  State  ▼•  Terry,  109  Mo.  ei9,  19  8.  W.  211«  rerlewlng  cases* 
and  Williams  t.  State,  12  Tex.  Api>.  400,  collecting  cases,  both 
holding  statute  unconstltutlcmal,  requiring  only  general  designation 
of  offense;  Huntsman  t.  State,  12  Tez.  Apf^  684,  roTlewlng  cases, 
holdli^  Invalid  a  statute  allowing  conylotlon  for  embesslement  on 
alleging  facts  ccmstltutlng  larceny. 

In  the  following  cases  the  rule  Is  cited  with  approral,  and  Indlct- 
m«Qt  Is  held  sufficient  to  sustain  the  charge:  United  States  t. 
Britton,  107  U.  S.  66S,  27  L.  624,  2  8.  01  621,  where  It  foUowed 
statutory  language  and  charged  every  element;  Brans  ▼.  United 
States,  168  U.  S.  687,  690,  88  L.  882,  888,  14  &  Ot  936,  987,  holding 
no  Impracticable  standard  of  particularity  Is  required;  Ledbetter  ▼. 
United  States,  170  U.  S.  610,  42  L.  1163»  18  &  Ot  776,  collecting 
cases,  where  It  followed  statute  and  no  demurrer;  United  States  ▼• 
Atkinson,  84  Fed.  817,  embezzling  letter  need  not  aver  fraudulent 
Intent;  United  States  y.  Potter,  66  Fed.  90,  an  Indictment  for  cer- 
tification of  check,  where  person  has  no  money  at  bank,  need  not 
allege  delivery  of  check;  People  v.  Goldberg,  39  Mich.  647,  lnforma« 
tlon  for  receipt  of  stolen  goods  need  not  allege  time  and  place 
of  theft  Cited  also  In  dissenting  opinion  In  United  States  v.  Beese, 
92  U.  8.  226,  282,  23  L.  667,  670,  majority  holding  Invalid,  act  for 
punishing  election  inspectors  for  refusing  negro's  vote;  United 
States  V.  Omlkshank,  92  U.  &  662,  28  L.  606,  majority  holding  an 
indictment  of  InsufElclent  particularity. 

Indictment  and  information. —  Bad  indictment  may  be  quadied 
on  motion,  or  Judgment  arrested  or  reversed  on  error,  p.  174. 

Cited  In  dissenting  opinion  in  United  States  v.  Reese,  92  U.  S.  226, 
28  L.  667,  majority  holding  Invalid,  the  acts  providing  for  punish- 
ment of  election  ofDcers  for  refusing  to  receive  votes;  United  States 
V.  Crulkshank,  92  U.  S.  662,  23  L.  696,  majority  holding  an  Indict- 
ment Insufficiently  particular. 

Indictment  and  information.^ — A  good,  but  not  universal  rule 
Is  that  where  an  exception  Is  In  an  enacting  clause,  the  party 
must  show  the  accused  Is  not  within  the  exception;  where  In  a 
subsequent  section  or  statute.  It  must  be  shown  by  the  defense,  p. 
174. 

This  rule  Is  cited  as  being  the  rule  of  law  In  following  cases: 
Miller  V.  Shields,  124  Ind.  170,  24  N.  B.  672,  8  Lb  B.  A.  408,  and  n., 
holding  where  a  feme  cov^t  cannot  be  a  surety.  It  is  not  neces- 
sary to  negative  this  In  a  suit  upon  a  note;  State  v.  Williams,  ft 
Mont  180,  23  Pac.  836,  indictment  for  rape  need  not  negative  that 
female  Is  not  his  wife;  Bow^  v.  Janvrln,  161 N.  Y.  67,  46  N.  B.  400, 
c^tectlng  cases,  suit  to  eaforoe  stoekholden'  UabiUty  for  debts. 
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need  not  negatliFe  exceptioii8»  wMdi  excuse  them;  State  t,  Duke,  42 
Tez.  469|  coUectlDg  cases,  indictment  for  carrying  weapon  must 
negatlTe  persons,  place  and  drcnmstanees  allowed  by  statute. 
Cited  in  the  following  cases,  which  state  the  rule  has  beoi  modified 
In  the  cited  case:  Nelson  t.  United  States,  l^Sawy.  280,  80  Fed. 
116,  Territory  ▼•  Scott,  2  Dak.  217,  6  N«  W.  487,  and  State  ▼.  BevlnB, 
70  y  t  676,  41  AtL  665.  Oited,  arguendo,  in  Bensens  t.  Lawson,  91 
Ya.  268,  21  &  IL  866,  plaintiff  in  ejectaent,  proving  exterior 
boundaries  with  exceptions,  must  show  his  claim  not  in  excepted- 
part» 

Statntes. —  An  exoeption  to  that  which  would  otherwise  be  in- 
cluded in  the  category  from  which  excepted;  a  proviso  is  either 
to  except  or  to  qualify  or  restrain  generality  or  to  exclude  misinter- 
pretation.   The  distinction  to  often  disregarded,  p.  177. 

Indletmesit  and  information.— Demurrer  to  indictment  admits 
every  fact  well  pleaded,  p.  178. 

Indictment  and  information.^ —  Defendant  cannot  set  up  statute 
of  limitation  by  demurrer,  where  act  defining  offense  contains  no 
proviso  or  exception,  p.  178. 

Indictment  and  Information. —  Demurrw  is  not  proper  method 
of  raising  point  that  offense  to  barred  by  statute  of  limitations, 
where  complaint  faito  to  negative  thto  defense,  since  it  would  shut 
out  evidence  properly  admissible  under  general  issue  to  show  that 
offense  was  not  barred,  pp.  178,  170,  18a 

Cited  in  Packer  v.  People,  —  Oolo.  App.  — ^  67  Pac  1001,  same  as 
cited  case,  dissenting  opinion  In  Vaughn  v.  Oongdon,  66  Vt  121« 
majority  holding  a  complaint  void  as  barred  by  statute.  See  8  Dill. 
385,  note,  F.  O.  15,008. 

Criminal  law. —  Defendant  in  criminal  action  may  gi^  evidence 
of  statute  of  limitations  under  general  issue,  or  may  raise  it  by 
special  plea,  p.  170. 

Cited  with  approval  in  United  States  v.  Brown,  2  Low.  268,  F.  C. 
14,665,  may  be  raised  under  plea  of  not  guilty;  Packer  v.  People,  — 
Colo.  App.  — .  67  Pac.  1001,  same  as  cited  case;  Boughn  v.  State,  44 
Neb.  802,  62  N.  W.  1005,  pleading  not  guilty;  arguendo,  in  State  v. 
Thrasher,  70  Me.  20,  7  AtL  816,  limitation  cannot  be  raised  by 
motion  in  arrest  of  Judgment;  dissenting  opinion  in  Vaughn  v. 
Congdon,  56  Vt  121,  majority  holding  a  complaint  void,  showing 
it  was  barred  by  statute.  See  6  Biss.  108,  note,  F.  C.  16,220,  3  DHL 
385,  note,  F.  a  16,00& 

Criminal  law. —  An  indictment  will  not  be  quashed  because  it 
does  not  appear  on  its  face  that  it  was  not  barred  1^  statute  of 
limitations,  whether  the  statute  contains  exceptions  or  not,  p.  180. 

Vai*  vin— 8 
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Cited  with  aiyproval  in  United  States  t.  Owen,  13  Sawy.  57,  32 
FML  536,  trat  sustaining  demnrrer  where  counsel  has  admitted  he 
did  not  fan  wittiin  the  exception;  Packer  ▼.  People,  —  Golo.  App.  — , 
51  Pac.  1091,  similar  to  cited  case;  obiter,  in  Bonghn  t.  State,  44^ 
Neb.  892,  02  N.  W.  ^5;  dissenting  opinion  in  Vanghn  v.  Oongdon, 
56  Vt  121,  majority  holding  a  complaint  yoid,  showing  that  it  was 
barred  by  limitations  on  its  face.  Oited,  arguendo,  in  In  re  David* 
son,  22  Blatchf.  477,.21  Fed.  621,  statute  of  limitations  for  desertion 
does  not  oust  Jurisdiction  of  courts-martial,  and  Is  a  question  for 
them  to  determine;  In  re  Bogart,  2  Sawy.  409,  F.  O.  1,596,  statute  of 
limitations  cannot  be  raised  on  habeas  corpus  proceedings. 

Miscellaneous. — Cited  In  note  98  Am.  Dec  167. 

17  WalL  182-191,  21  L.  624,  THE  COLLECTOB  T.  BBGGa 

Internal  revenue. —  Quantity  of  materials  used,  as  ascertained 
by  assessor,  not  actual  product  of  spirits,  determines  amount  of 
tax  on  distilled  spirits,  p.  189. 

Cited  with  approval  to  Pahlman  v.  Collector,  20  WalL  197,  22  L. 
848,  and  Turner  v.  Williams,  24  Fed.  Cas.  877,  applied  to  similar 
case;  arguendo.  In  United  States  v.  Three  Tons  of  Coal,  6  Biss. 
401,  F.  (X  16,515,  holding  it  no  Infringement  of  rights  to  seise  books 
and  papers. 

Internal  revenue.^  Distiller  of  spirits  must  pay  taxes  on  at 
least  80  per  cent  of  the  capacity  of  his  plant,  and  on  all  which 
should  have  been  produced  in  excess  thereof,  from  the  amount  of 
materials  used,  p.  191. 

Followed  in  United  States  v.  Halloran,  14  Blatchf.  8,  F.  C.  15,280. 
a  similar  case. 

Internal  rervenue. —  The  survey  and  estimate  of  producing 
capacity  of  a  distillery  are  conclusive,  though  subject  to  revision 
by  commissioner  of  internal  revenue,  p.  191. 

Cited  with  approval  in  Pohlman  v.  The  Collector,  20  Wall.  197, 
22  L.  848,  holding,  to  estimating  capacity,  the  assessor  need  not 
take  the  fermenting  period  employed  by  the  distiller;  Turner  v. 
Williams,  24  Fed.  Cas.  877,  suit  to  recover  money  paid. 

Distinguished  in  United  States  v.  Myers,  3  Hughes,  245,  F.  C. 
15,846,  collecting  cases,  holdtog  when  amount  of  assessment  is  be- 
fore court,  the  defendant  may  show  error,  though  he  has  not  ap- 
pealed to  the  commissioner. 

17  WalL  191-206,  21  L.  606,  LAPBTBB  v.  UNITED  STATES. 

Pleading. —  Existence  of  a  proclamation  of  the  president  is  de- 
nied by  nul  tiel  record,  pp.  106,  200. 

Statutes. —  When  no  time  is  prescribed,  or  where  they  al*e  to  take 
effect  **  from  and  after  the  passing,"  statutes  take  effect  from  the 
first  moment  of  their  date,  p.  198. 
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Cited  Willi  aDPfOTal  In  United  States  v.  Ghang  SaAV  47  Fed.  883, 
collectiog  casein  applied  to  Ohinese  exclusion  act;  Cravens  t.  At- 
lantic, etc»  B.  B.,  V$0  N.  Y.  281,  44  N,  m  070,  a  statute  piFQhibiting 
appeal  takes  effect  from  first  moment  Cited,  arguendo,  in  Leldigh 
Carriage  Co.  ▼.  Stengel,  95  Fed.  640,  collectiDg  cases,  in  absence 
of  evidence,  a  statute  is  presumed  to  be  signed  on  the  first  minute 
of  its  date;  Harmon  ▼.  Comstock,  etc.  Cattle  Co.,  9  Mont  251,  23 
Pac.  472,  holding  attachment  filed  at  10  p.  m.  valid.  Cited,  but  not 
followed.  In  Burgess  v.  Salmon,  97  U.  S.  883,  24  L.  1105,  where  statute 
increasing  tax  <m  tobaeoo  exempted  that  already  paid,  tobacoo  paid 
for  in  the  morning  while  act  was  signed  in  afternoon,  is  exempt; 
Louisville  V.  Savings  Bank,  104  TJ.  S.  476,  26  L.  777,  reviewing 
cases,  when  necessary  to  determine  conflicting  rights,  fractions  of 
days  will  be  noted;  Maine  v.  Gilman,  11  Fed.  216,  cited  to  effect 
tiiat  the  hour  when  atatnte  became  a  law  may  be  proved;  United 
States  V.  Stoddard,  89  Fed.  701,  708,  704,  705,  reviewing  calies,  where 
a  tariff  act  is  signed  in  afternoon,  all  goods  imported  In  the  morn- 
ing of  same  day  are  under  old  tariff. 

Distinguished  in  McEUrath  v.  United  States,  102  U.  8.  487,  26  L. 
191,  holding  act  la  question  not  effective  until  peace  was  established. 

Statutes. —  Pro^damationa  of  the  president  take  effect  when 
signed  and  sealed  and  attested  by  the  secretary,  without  further 
publication,  pp.  199,  200. 

Cited  with  approval  in  United  States  v.  Norton,  97  U.  S.  170,  24 
L.  909,  especially  approving  on  same  facts;  Le  Boy  v.  Clayton,  2 
Sawy.  496,  F.  C.  8,268,  a  patent  takes  effect  when  signed,  without 
delivery. 

17  WaU.  207-210,  21  L.  558,  ALLEN  v.  UNITED  STATED 

United  States  is  entitled  to  priority  over  other  creditors  where 
an  insolvent  makes  a  voluntary  assignment,  p.  209. 

United  States. —  Creditors  of  an  insolvent  who  receive  payment 
in  disregard  of  priorities  of  United  States  are  personally  liable  to 
United  States  for  its  chiim,  p.  209. 

Set-off. —  Claim  of  United  States  to  property  taken  by  assignees 
of  an  insolvent,  disregarding  its  priority,  is  a  proper  subject  of  set- 
off against  a  claim  by  assignees  for  property  sold  to  the  United 
States  by  them,  p.  210. 

Set-off  —  Actions. —  A  demand  for  proceeds  of  bonds  unlawfully 
converted  ta  one's  own  use  is  one  arising  on  implied  contract  or 
may  be  so  treated  by  a  waiver  of  the  alleged  fraud,  and  may  be 
set-off  against  a  claim  ex  contractu,  p.  210. 

Cited  with  approval  in  McCable  v.  Winship,  17  Bank.  Beg.  113, 
15  Fed.  Cas.  1225,  allowing  a  claim  waiving  tort  set  off  against  claim 
ex  contractu.    See  note,  47  Am.  St  Bep.  595. 
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Set-oil.-*  Where  an  amoant  Is  not  determined  by  jndldal  xnro- 
ceeding,  but  can  be  stated  with  certainty,  and  interest  added  by 
computation.  It  may  set  off  on  a  claim  against  the  United  States,  pL 
210. 

Conrt  of  Olainis  is  anthorlxed  to  determine  demands  of  the 
United  States  of  every  kind,  against  claimant,  wliether  liquidated  or 
not,  and  to  set  them  off  against  the  claim,  p.  2101 

17  WaU.  211-268,  21  L.  628.  HOLDBN  T.  JOT. 

Equity^ — CJoncessions  in  a  biU  favorable  to  respondent  are  re- 
garded as  undisputed  by  complainant,  and  matters  well  pleaded  in 
the  bin  axe  admitted  by  demurrer,  p.  236. 

Indian  tribes  are  states  in  a  certain  senses  being  reeognlsed  as 
such  by  the  ezeentlTe  and  legislatiTe,  and  courts  are  bound  thereby, 
p.  242. 

Olted  with  approval  in  Atlantic,  etc,  R.  B.  v.  Mlngus,  165  U.  S. 
487,  41  L.  780,  17  S.  Ot  866,  Indian  lands  not  granted  to  railroads; 
Meblln  V.  Ice,  66  Fed.  10, 12  U.  S.  App.  305,  holding  proceeding  and 
judgment  of  Cherokee  courts  are  on  same  footing  as  courts  of 
territories,  entitled  to  full  faith;  Davison  v.  Gibson,  56  Fed.  444, 
12  U.  S.  App.  862,  it  will  not  be  presumed  that  common  law  is  in 
force  in  Greek  nation;  Thebo  v.  Ohoctaw  Tribe,  66  Fed.  874,  27  U. 
S.  App.  657,  United  States  court  of  Indian  territory  has  no  juris- 
diction against  Ghoctaw  nation;  note,  8  McGrary,  516,  stating  In- 
dians are  not  dtlaens. 

Indian  tribes  are  not  States  within  the  constitutional  meaning, 
which  extends  Judicial  power  to  controversies  between  two  or  more 
States,  p.  242. 

Treaties  may  be  made  on  all  subjects  by  the  United  States,  not 
iDconsistent  with  its  nature  or  Its  relations  with  the  States,  p.  243. 

Cited  with  approval  in  United  States  v.  Reese,  5  DllL  409,  F.  O. 
16,137,  collecting  cases,  holding  Cherokees  hold  land  by  treaty;  In 
re  Tiburdo  Parrott,  6  Sawy.  876,  1  Fed.  508,  holding  United  States 
may  make  treaties  allowing  Chinese  right  to  labor. 

Indians  were  the  owners  and  occupants  of  the  territory  where 
they  resided  before  the  approach  of  civilized  man,  p.  243. 

Cited  obiter  In  Utah,  etc.,  Mfg.  Co.  v.  Dlckert,  etc..  Sulphur  Co., 
6  Utah,  195,  21  Pac  1006,  5  L.  R.  A.  266. 

International  law. —  Discovery,  by  consensus  of  nations,  gives 
title  to  the  government  of  the  discoverer,  and  may  be  consummated 
by  possession,  p.  243. 

Indians. —  Disoovsry  gives  title  as  between  discoverers,  but  not 
against  the  aborigines;  against  whom  the  discoverer  has  the  sole 
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right  of  pnrduuMb  there  beliic  no  doty,  ttowerer,  om  thft  Indiana  to 
sell,p.  2i4. 

Tndlane, —  United  ttatee  maj  inrohlblt  sale  of  land  by  Indiana 
to  any  other  nation%  whom  It  may  aleo  ezdnde  fkom  htterferenee 
with  Indiana,  i».  244. 

CHted  with  appxoyal  In  Strawberry  HIU  Cattle  Go.  ▼.  Chlpman, 
18  Utah,  465,  46  Pac  860,  collecting  caeee,  ultimate  title  la  In 
United  States,  anbject  to  occupancy  by  Indiana,  holding  valid  a 


Tieatl«k —  Land  may  be  conveyed  by  treaty  without  act  of  Con- 
gress, and  validity  of  conveyance  of  the  '*  neutral  lands  "  to  Chero- 
kees,  by  treaty  of  1885,  has  been  recognised  by  Congress,  i>.  247. 

Followed  In  Jones  ▼•  Meehan,  175  U.  S.  10.  Cited  with  approval 
in  Bx  parte  Crow  Dog,  109  U.  S.  567,  27  L.  1034,  8  a  Ct  403,  col- 
lecting cases,  criminal  statutes  may  be  extended  to  Indians,  by 
treaty,  without  act  of  Congress;  United  States  v.  Beese,  5  DHL  408, 
F.  0. 16^187,  collecting  cases,  holding  Cherokees  hold  lands  by  treaty; 
United  States  ▼.  Payne,  2  McCrary,  205,  8  Fed.  888^  reserving  land 
to  Semlnoles  by  treaty,  Is  valid;  Cherokee  Nation  v.  Southern,  etc, 
B.,  88  Fed.  906,  but  the  United  States  still  has  right  of  eminent  d> 
main;  Mehlin  t.  Ice,  66  Fed.  16,  12  U.  S.  App.  306,  stating  title  of 
Cherokees  Is  valid;  Woods  ▼.  Missouri,  etc.,  ^y^  11  Kan.  846,  holil- 
Ing  the  rule  settled;  Cherokee,  etc..  Live  Stock  Assn.  v.  Land,  et(^, 
Co.,  188  Mo.  404,  40  8.  W.  109,  but  the  Indians  may  not  lease  it; 
Utah,  etc.,  Mfg.  Co.  t.  Dickert,  etc..  Sulphur  Co.,  6  Utah,  191,  21 
Pac.  1006,  6  L.  B.  A.  266k  holding  valid,  a  patent  to  the  Chlppewas. 

Treaties. —  Congress  has  no  right  to  settle  or  Interfere  with  rights 
under  treaties,  except  in  cases  purely  political,  p.  247. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  82,  United  States  ▼.  Reese, 
6  DHL  409,  and  Utah,  etc,  Mfg.  Co.  v.  Dickert,  etc  Sulphur  Co.,  6 
Utah,  191,  21  Pac.  1005,  6  L.  B.  A.  265. 

Indians. —  Cherokee  Indians  did  not  abandon  their  lands  by  deed- 
ing in  trust  for  sale  to  United  States  by  treaty  of  1866,  p.  26a 

Deeds. — Ocmdttlona  SBhaeqnent,  when  broken,  can  only  be  taaen 
advantage  of  by  grantor,  p.  260. 

Cited  with  approval  in  Knight  v.  Kansas,  etc,  B..  70  Mo.  288; 
collecting  cases,  "where  a  dty  granted  right  of  way  to  railroad  on 
oondltloo  that  machine  shops  neyer  be  removed. 

Vreaty,  granting  land,  is  not  a  mere  agreement,  but  operates  to 
conyey  to  United  States,  p.  250. 

Indians. —  Sale  of  certain  Cherokee  trust  lands,  under  agreement 
of  1868,  to  one  Joy,  held  vaUd,  p.  252. 
See  Warner  ▼.  Joy,  17  WalL  253,  21  Lb  688,  Infra^  a  similar  case. 
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n  waB.  25B;  21 14.  nr,  wabMsbv.  7bt. 

Similar  to  Holden  y.  Joy,  17  WalL  211,  21  L.  528,  supra. 

17  Wan.  208-«4t  21  L.  870,  TTLBR  Y.  MAOWIBB. 

Appeal  and  error. —  Supreme  Court  will  not  presume  that  State 
court  decided  erroneously  in  order  to  defeat  their  own  jurisdiction, 
p.  280. 

Appeal  and  error. —  A  subordinate  court,  State  or  Federal,  can- 
not, by  disregarding  Supreme  Court's  mandate,  evade  or  reyerse 
its  Judgment,  pp.  282,  289. 

Cited  with  approval  in  Kingsbury  y.  Buckner,  134  U.  S.  671,  83 
Li.  1055,  10  S.  Ct  645,  a  party  cannot  Impeach  a  decree  by  direc- 
tion of  appellate  court,  by  original  bill,  for  errors  on  face  of  record, 
that  do  not  involve  Jurisdiction;  Gaines  v.  Rugg,  148  U.  S.  242,  37 
L.  487,  18  S.  Ct  616,  issuing  a  mandamus  for  non-conformity  with 
direction  of  Supreme  Court;  Bloxham  v.  Florida,  etc.,  R.  R.,  39  Fla. 
288,  22  So.  706,  bill  of  review  not  allowable  where  decree  has  been 
passed  by  appellate  court,  except  by  consent  of  the  latter;  Goodrich 
V.  Wilson,  135  Mass.  83,  on  mandate  affirming  Judgment  for  plaintlflf, 
lower  court  cannot  try  the  effect  of  defendant's  discharge  in  bank- 
ruptcy; Holleran  v.  Melsel,  91  Va.  148,  21  S.  B.  659,  collecting  cases, 
construction  of  certain  papers  by  Supreme  Court  is  binding  on  the 
lower  court 

Distinguished  in  State  v.  Mayor,  85  La.  Ann.  411,  holding  court 
must  carry  out  the  mandate  in  accordance  with  State  law. 

Appeal  and  error. —  Supreme  Court  cannot  review  or  reyerse  its 
decree  on  merits,  after  close  of  term,  except  for  fraud,  p.  283. 

Cited  with  approval  in  Wolferman  v.  Bell,  8  Wash.  144,  85  Pac 
604,  after  time  fixed  by  law  or  practice,  a  Judgment  cannot  be  af- 
fected by  appellate  court  if  not  void  on  face,  fraudulent  or  want 
of  Jurisdiction;  Holleran  v.  Melsel,  91  Ya.  148,  21  S.  B.  659,  collect- 
ing cases,  ttue  eonstmction  of  certain  papers  is  binding  on  the  Su- 
preme Court 

Appeal  and  error. —  Second  appeals  or  writs  of  error  only  bring  up 
proceeding  subsequent  to  mandate,  and  allow  of  no  Inquiry  into 
original  Judgment  PP<  283,  284. 

dted  with  api^oval  in  Supervisors  v.  Kennlcott  94  U.  S.  499,  24 
L.  260,  collecting  cases,  refusing  to  consider  matters  of  first  appeal; 
Hinckley  v.  Morton,  103  U.  S.  765,  26  L.  459,  allowing  a  second  ap- 
peal on  matters  subsequent  to  mandate;  United  States  v.  New  York 
Indians,  178  U.  S.  472,  19  S.  Ct  491,  dismissing  a  second  appeal 
from  decree  In  direct  accord  with  the  mandate;  Balch  v.  Haas,  73 
Fed.  976,  36  U.  8.  App.  693,  holding  appellate  court  bound  by  points 
distinctly  made  and  determined  on  first  appeal,  bat  not  by  those 
which  might  have  been  made;  Sanderson  y.  Sanderson,  20  Fla.  298, 
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collectlxig  cues,  oblection  to  eyldence,  not  made  at  trial,  cannot  be 
raised  on  second  appeal;  Wilson  v.  Friedenberg,  21  Fla.  389,  refus- 
ing to  reconsider  point  decided  on  first  appeal;  Hart  t.  Stribling,  25 
Fla.  445,  6  So.  466,  not  bound  by  dicta  on  first  appeal;  Venard  ▼• 
Qreen,  4  Utah,  458,  11  Pac.  837,  refusing  to  reverse  first  appeal; 
dissenting  opinion  in  (Stewart  y.  Salamon,  97  U.  8.  363,  24  L.  1046, 
majority  dismissing  a  second  appeaL 

Courts. —  Rebearings  are  never  granted  by  Supreme  Ck)urt,  after 
entry  of  decree  and  sending  down  of  mandate,  unless  application 
is  made  at  same  term,  except  in  cases  of  fraud,  p.  283. 

Appeal  and  error. —  It  is  duty  of  lower  court  to  carry  Into  execu- 
tion mandate  of  Supreme  Ck>urt,  thougb  Jurisdiction  does  not  appear 
in  pleadings,  p.  283. 

Appeal  and  error. —  State  courts  have  no  power  to  deny  jurisdic- 
tion of  Supreme  Ck>urt  in  a  case  brought  up  for  decision  and  sent 
bade  with  a  mandate,  p.  284. 

Apx>eal  and  error. —  Question  whether  plaintiff  had  an  adequate 
remedy  at  law,  cannot  be  raised  after  decision  of  cause  in  Supreme 
Court  and  its  remission  to  lower  court  for  final  judgment,  p.  285. 

Followed  in  Tubb  v.  Fort,  58  Ala.  284. 

Equity. —  After  submitting  himself  to  jurisdiction  by  answer,  de- 
fendant cannot  insist  that  complainant  has  a  remedy  at  law,  unless 
the  court  is  wholly  incompetent  to  grant  relief,  p.  288. 

Approved  in  Kaufman  v.  Wiener,  169  111.  602,  48  N.  E.  481,  co^ 
lecting  cases,  question  can  only  be  raised  by  demurrer,  answer  or 
plea,  and  not  at  hearing.    See  note,  2  Am.  Dec.  316. 

Appeal  and  error. —  If  mandate  to  lower  court  is  not  correctly 
executed,  a  writ  of  error  or  appeal  is  allowed  by  Supreme  Ck>urt, 
p.  290. 

Approved  in  Metcalf  v.  Watertown,  68  Fed.  861,  34  U.  S.  App. 
107,  collecting  cases,  allowing  error  by  Circuit  Court  of  Appeals,  on 
a  judgment  on  a  point  not  covered  by  mandate  of  Supreme  Court; 
dissenting  opinion  in  Stewart  v.  Salamon,  97  U.  S.  363,  24  L.  1045, 
majority  ^smissing  appeaL 

Appeal  and  error. —  If  a  State  court  refuses  to  carry  into  effect 
the  mandate  of  the  United  States  Supreme  Court,  it  will,  under 
judiciary  act  and  act  of  1867,  proceed  to  a  final  decision  and  award 
execution  to  prevailing  party,  p.  290. 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  281,  40  L.  969,  16  S. 
Ct  766,  reversing  on  second  appeal,  directing  State  court  as  to 
what  judgment  to  enter. 

Money  received. —  One  holding  land  of  another  is  liable  for  rents 
and  profits  received,  whether  land  is  recovered  at  law  or  in  equity, 
p.  202. 
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MisceUaneous.—  Tyler  y.  Wells,  2  Mo.  App.  627,  681,  and  Magwire 
▼•  Tyler»  7  Ha  App.  181, 182,  188, 184,  both  Involylng  same  matters. 

17  WalL  294^821,  21  L.  644,  BABNBS  Y.  THB  RAILB0AD8. 

Statntes. —  Where  statute  is  ambiguous,  comparison  may  be  made 
with  prior  similar  statutes,  but  not  where  the  language  is  plain  and 
certain,  p.  802. 

Internal  revenue. —  Taxation  of  railroad  dividends,  profits,  etc., 
under  revenue  acts  of  1868,  was  a  tax  on  railroads,  not  on  share- 
holders, although  railroads  were  empowered  to  withhold  amount  of 
tax  from  the  dividends,  p.  808. 

Cited  and  principle  applied  in  Stockdale  v.  Insurance  Co.,  20  WalL 
329,  22  L.  350,  applying  rule  to  tax  on  insurance  dividends:  Bailey 
V.  BaihH)ad  Co.,  22  WalL  631,  22  L.  847.  holding  "interest  certifi- 
cates "  taxable  as  "  dividends  in  scrip;  *'  Improvement  Co.  v.  Slaclc. 
100  U.  8.  668,  26  L.  610,  enforcing  tax  against  Improvement  com- 
pany operating  railroad;  Metropolitan  B.  Co.  v.  Slack,  1  Holmes, 
376,  F.  C  9,506,  applying  rule  in  construing  income  tax  law;  German 
Sav.  Bank  v.  Archbold,  16  Blatchf.  402,  F.  C.  6364,  holding  a  tax 
on  bank  deposits  is  a  tax  on  the  bank,  and  not  on  the  depositor: 
dissenting  opinion  in  Stockdale  v.  Insurance  Co.,  20  WalL  887,  22 
L.  358,  construing  tax  on  insurance  dividends,  under  income  tax 
law. 

Internal  revenue. —  Congress,  for  Federal  purposes,  can  tax  rail- 
roads and  their  dividends;  the  latter,  before  payment,  either  as  the 
property  of  the  company  or  of  the  shareholders,  p.  307. 

Taxation. —  A  railroad  dividend,  accruing  prior  to  January,  1870, 
but  not  declared  or  payable  until  after  January  1st,  held  taxable 
as  profits  of  the  preceding  six  months,  under  United  States  revenue 
law  of  1804,  p.  309. 

Followed  in  Oulton  v.  California  Ins.  Co.,  154  U.  S.  615,  22  L. 
780,  14  S.  Ct  1208,  and  Brskine  v.  Milwaukee,  etc.,  B.  B.,  04  tJ.  S. 
G20,  24  L.  133.  Cited  with  approval  in  Stockdale  v.  Insurance  Co., 
20  WalL  329,  22  L.  850,  applying  rule  to  taxation  of  insurance 
dividends;  Metropolitan  B.  Co.  v.  Slack,  1  Holmes,  377,  F.  O.  9,506, 
applying  rule;  Concord  B.  Co.  v.  Topliff,  6  Fed.  Cas.  263,  refusing 
recovery  of  revenue  tax  on  railroad  dividends,  paid  after  repeal  of 
income  tax;  arguendo,  in  Ballroad  Co.  v.  United  States,  101  U.  S. 
550,  25  L.  1070,  enforcing  revenue  tax  on  railroad  dividends.  See 
17  WalL  335,  note. 

17  WalL  822-886,  21  L.  697,  UNITED  STATES  v.  BAILBOAD  CO. 

.  Intemal  revenue. —  Taxation  of  railroad  dividends  and  interest 
on  bonded  indebtedness,  under  revenue  law  of  1864,  is  tax  on  stock* 
holder  and  creditor,  not  on  corporation,  p.  826. 
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Cited  and  principle  applied  in  Stockdale  t.  Inanrance  Go.,  20  WalL 
820,  22  L.  850,  constniing  tax  on  insnrance  dividends;  United  States 
y.  LonisTiUe,  169  U.  8.  250,  42  L.  735,  18  S.  Ct  859,  refunding  to 
dty,  taxes  on  railroad  dividends  on  stock  owned  by  city;  United 
States  V.  Brie  B.  B.,  0  Ben.  72,  F.  O.  15,056,  holding  Interest  on 
bonds  held  hj  non-resident  alien,  not  taxable  by  United  States; 
German  Sav.  Bank  v.  Arcbbold,  15.  Blatchf.  402,  F.  O.  5,364,  holding 
a  tax  on  bank  deposits  is  a  tax  on  the  bank,  and  not  on  the  de- 
positor; Michigan,  etc,  B.  B.  v.  Slack,  17  Fed.  Gas.  268,  holding 
interest  on  railroad  bonds,  held  by  non-resident  aliens,  taxable  by 
United  States;  dissenting  opinion  in  Stockdale  v»  Insurance  Co.,  20 
Wall.  837,  22  L.  858,  constming  tax  on  insurance  dividends,  under 
income  tax  Uw;  United  States  v.  Brie  B.  B.,  106  U.  a  881,  27  L. 
154,  1  S.  Ct  228,  majority  lu^ding  railroad  liable  for  tax  on  divi- 
dends, although  not  withheld  from  stockholder. 

Distinguished  in  New  Orleans  v.  Houston,  119  U.  S.  279,  80  L.  415, 
7  S.  Ct  206,  holding  a  tax  on  aU  shares,  independently  of  dividends, 
is  a  tax  on  the  corporation.  Disapproved  in  United  States  v.  Louis- 
ville, etc,  B  B.,  83  Fed.  881,  holding  such  tax  is  on  the  business  of 
the  corporation. 

Taxation. —  A  taxis  a  charge  for  support  of  government,  and 
must  come  from  party's  own  gains  and  property,  p.  326. 

Approved  in  In  re  Duryee,  2  Fed.  69,  holding  a  tax  not  a  debt 
provable  In  banikmptcy. 

Internal  revenue. —  Congress  had  power  to  tax  as  prescribed  in 
the  revenue  laws  of  1864  and  1866,  p.  827. 

Cited  and  relied  upon  In  Pollock  v.  Farmers,  etc..  Trust  Co.,  157 
U.  S.  602,  39  L.  827,  16  S.  Ct  698,  holding  United  States  income  tax 
law  invalid. 

Taxation. —  States  have  right  to  administer  their  affairs  through 
their  own  agencies,  which  are  exempt  from  taxation  by  Federal 
government,  p.  827. 

Cited  with  approval  In  Van  Brocklin  v.  Tennessee,  117  U.  8.  178, 
29  L.  854,  6  S.  Ct  685,  holding  property  of  United  States  not  tax* 
able  by  a  State;  Pollock  v.  Farmers,  etc.,  Trust  Co.,  157  U.  8.  602, 
39  Jm  S27, 15  S.  Ct  698,  holding  United  States  income  tax  law  Invalid; 
Grether  v.  Wright,  75  Fed.  758,  43  U.  S.  App.  770,  collecting  author- 
ities, and  holding  Federal  bonds  not  taxable  by  States;  Bochester 
V.  Town  of  Bush,  80  N.  T.  307,  holding  land  acqmred  by  plaintiff 
for  water- works,  exempt  from  taxation  by  defendant;  dissenting 
opinion  in  Pollock  v.  Farmers,  etc..  Trust  Co.,  158  U.  S.  666,  89  L. 
1135,  15  S.  Ct  931,  majority  holding  United  States  income  tax  law 
unconstitutionaL 

Distinguished  in  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  87  L 
509,  13  S.  Ct  645,  collecting  authorities,  and  holding  State  funds 
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Cited  with  approyal  In  Einil>all  ▼•  Mobile,  8  Woods,  661,  F.  0. 

7,774,  compelling  payment  of  city  bonds  to  contractors  under  State 

statute;  Gas  Go.  v.  Wheeling,  8  W.  Ya.  854,  enforcing  arbitration 

\  award  for  purchase  of  gaswoita  by  city.    See  valuable  note  in  80 

Am.  Dec.  782. 

Municipal  bonds  can  be  issued  directly  by  a  State  for  a  dty,  but 
a  city  can  act  only  by  authority  from  the  State,  p.  882. 

Oited  with  approval  in  Kimball  t.  Mobile,  8  Woods,  561,  F.  O. 
7,774,  compelling  payment  of  city  bonds  to  contractors,  under  State 
statute;  Gas  Ck>.  t.  Wheeling,  8  W.  Va.  854,  enforcing  arbitration 
award  for  purchase  of  gasworks  by  city. 

Municipal  corporations. —  State  legislature  can  tax  town  property 
to  pay  claim  against  town,  although  it  is  not  recoverable  by  action 
and  has  been  rejected  by  voters,  p.  882. 

Cited  in  Commissioners,  etc.  v.  Snyder,  45  Kan.  688,  28  Am.  St 
Bep.  744,  26  Pac.  21,  collecting  authorities,  and  holding  law  author- 
izing town  to  issue  bonds  to  pay  existing  indebtedness,  valid;  ar- 
guendo, in  Wooster  v.  Plymouth,  62  N.  H.  215,  holding,  in  statutory 
action  against  a  town  for  injury  on  highway,  the  defendant  has  no 
constitutional  right  of  trial  by  Jury.  See  valuable  note  in  80  Am. 
,  ^ee.  788. 

TutAma]  revenue^ — Taxation  by  revenue  laws,  of  interest  due  a 
city  on  railroad  bonds,  is  invalid,  p.  888. 

Citedl  with  approval  in  Commissioners,  etc  v.  Buckner,  48  Fed. 
587,  allowing  recovery  of  such  taxes  paid  by  city;  Darling  v.  Mayor, 
etc,  51  Md.  18,  holding  municipal  property  exempt  from  execution. 
Oltod,  arguendo,  in  Bailey  v.  Bailroad  Co.,  22  Wall.  632,  22  L.  847, 
holding  "Interest  certificates"  taxable  as  "dividends  in  scrip;** 
Van  Brocklin  v.  Tennessee,  117  U.  S.  178,  29  L.  854,  6  S.  Ct  685, 
holding  property  of  Dnited  States  not  taxable  by  a  State;  United 
States  V.  Brie  B.  B.,  9  Ben.  71,  F.  C.  15,056,  holding  Interest  on  cor- 
poration bonds  held  by  non-resident  alien,  not  taxable  by  United 
States. 

17  Wan.  886-851,  21  L.  602,  HUME  v.  BEALB'S  EXECUTBIK. 

Equity  oonrts  will  not  entertain  stale  demands,  but  it  depends 
on  the  circumstances  whether  a  lapse  of  time  is  sufficient  to  bar 
recovery,  p.  848. 

Cited  and  principle  applied  in  Speidel  v.  Henrlcl,  120  U.  S.  887, 
80  L.  720,  7  S.  Ct  612,  collecting  authorities,  and  refusing  relief  to 
cestui  que  trust  after  fifty  years*  acquiescence;  BIchards  v.  Mackall, 
124  U.  S.  188,  SI  L.  899,  8  S.  Ct  440,  refusing  to  set  aside  sale  after 
twelve  years'  delay;  United  States  v.  Beebee,  4  McCrary,  17, 17  Fed. 
40,  refusing  to  cancel  land  patents  after  sixty  years'  delay;  Lemotne 
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Y.  DankUn  Gonnty,  88  Fed.  56d,  oTerroling  demurrer  to  bill  to  com- 
pel  conveyance  of  legal  title  by  county,  under  purchase  made  thirty 
years  before;  8.  O.,  46  Fed.  221,  dismissing  bill;  Teall  v.  Slaven,  14 
Sawy.  374,  40  Fed.  781,  refusing  to  cancel  fraudulent  conveyance 
which  has  been  on  record  for  thirty  years;  Naddo  v.  Bardon,  47 
Fed.  790,  collecting  authorities,  and  refusing  accounting  from  at- 
torney who  purchased  land  for  plaintiff  twenty  years  before;  St 
Paul,  etc.,  R.  R.  V.  Sage,  49  Fed.  824,  4  U.  S.  App.  160,  refusing 
recovery  of  lands  granted  to  railroad  after  fourteen  years'  delay  in 
asserting  title;  Kemp  v.  Nlckerson,  66  Fed.  683,  refusing  relief  to 
claimant  to  decedent's  estate,  twenty-three  years  after  probate  of 
will;  James  v.  James,  41  Ark.  805,  applying  rule.  In  refusing  to  en- 
force resulting  trust;  Farish  v.  New  Mexico  Mining  €k).,  5  N.  Mex. 
287,  21  Pac.  656,  refusing  to  establish  plaintiff's  title  to  Mexican 
grant,  which  had  been  adjudicated  against  him  twenty  years  before; 
Rowe  Y.  Bentley,  29  Gratt  763,  allowing  recovery  against  trustee 
after  twenty  years'  delay,  under  excuses  of  coverture,  war,  and  ig- 
norance of  facts.  See  valuable  notes  in  23  Am.  St  Rep.  149,  and  63 
Am.  St  Rep.  475. 

Trosts.—  If  a  beneficiary  knowingly  acquiesces  in  the  misconduct 
of  the  trustee  for  a  long  time,  equity  will  not  relieve  him,  unless 
he  can  satisfactorily  explain  his  delay;  delay  of  thirty-seven  years 
after  breach  of  trust  Is  not  excused  by  fact  that  beneficiaries  were 
women,  and  trustee  a  lawyer  and  relative,  pp.  848-^49. 

Oted  with  approval  in  Lemoine  v.  Dunklin  County,  38  Fed.  570, 
overruling  demurrer  to  bill  to  compel  conveyance  of  legal  title 
under  purchase  made  thirty  years  before;  8.  O.,  46  Fed.  221,  dis- 
missing bill;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  refusing 
to  cancel  fraudulent  conveyance  on  record  for  thirty  years;  James 
V.  James,  41  Ark.  305,  refusing  to  enforce  resulting  trust;  Seculovicb 
V.  Morton,  101  Cal.  677,  40  Am.  St  Rep.  107,  36  Pac.  387,  collecting 
authorities,  and  refusing  to  enforce  express  trust  in  land  after  great 
delay;  Nettles  v.  Nettles,  67  Ala.  601,  refusing  to  establish  resulting 
'  trust  in  land,  purchased  with  wife's  money,  after  twenty  years' 
delay;  arguendo,  in  Partee  v.  Thomas,  11  Fed.  773.  See  note  in 
23  Am.  St  Reii^.  151. 

Appeal  and  error. —  Where  the  record  does  not  disclose  any  ob- 
jection to  competency  of  witness,  his  testimony  will  be  treated  as 
if  rightfully  given,  p.  360. 

Equity. —  To  excuse  laches  of  cestui  que  trust  suing  for  breach, 
some  corroborating  circumstances  must  be  shown  besides  statement 
of  party  that  trustee  promised  to  settle,  p.  350. 

17  Wall.  351-354,  21  L.  542,  ALLEN  v.  MASSEY. 

Fraudulent  conveyances. —  Sale  of  furniture  in  house  occupied 
by  vendor  and  vendee  is  void  against  creditors,  under  statute  re- 
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quiring  ^'deUvery*'  and  ''actual  and  contintied  change  of  posses- 
sion," p.  863. 

Oited  and  relied  upon  In  Goodrich  v.  Michael,  3  Colo.  79,  allowing 
assignee  In  bankruptcy  to  recover  value  of  property  fraudulently 
conveyed;  arguendo,  in  Sedgwick  v.  Place,  12  Blatchf.  179,  F.  C. 
12,621,  holding  conveyance  of  house  and  furniture  to  wife,  void 
against  creditors.    See  valuable  note  in  97  Am.  Dec  344. 

Fraudulent  conTeyanoes. —  Under  statute  requiring  "actual  and 
continued  change  of  possession,"  to  ^nder  a  sale  valid,  construction 
given  to  it  by  highest  State  court  Is  followed,  p.  354. 

Cited  with  approval  in  Howard  v.  Dwight,  8  S.  Dak.  402,  66  N. 
W.  936,  holding  sale  of  store,  without  any  outward  change,  invalid. 
See  exhaustive  note  in  97  Am.  Dec.  341. 

Courts. —  Where  a  State  statute  is  local  Supreme  Court  will  follow 
construction  given  to  it  by  highest  State  court,  p.  354. 

Cited  and  principle  followed  in  Townsend  v.  Todd,  91  U.  S.  453, 
23  L.  413,  following  State  decisions  on  recording  act  in  case  of 
mortgage;  Peters  v.  Bain,  133  U.  S.  686,  33  L.  702.  10  S.  Ct  359, 
applying  rule  In  holding  sale  not  fraudulent  against  creditors; 
Sclireyer  v.  Scott,  134  U.  S.  409,  83  L.  957,  10  S.  Ct  580,  applying 
rule,  and  holding  conveyance  of  land  by  husband  to  wife  not  fraud- 
ulent against  creditors;  Union  Bank,  etc.  v.  Kansas  City  Bank,  136 
U.  S.  235.  34  L.  845,  10  S.  Ct  1017,  South.,  etc..  Lumber  Co.  v.  Ott. 
142  U.  S.  628,  36  L.  1138, 12  S.  Ct  320,  and  May  v.  Tenney,  148  U.  S. 
64,  37  L.  370,  13  S.  Ct  493,  collecting  authorities,  and  applying  rule 
in  construing  statute  regulating  assignments;  Btheridge  v.  Sperry, 
139  U.  S.  275,  35  L.  175,  11  S.  Ct  568,  applying  rule  in  construing 
chattel  mortgage;  Marbury  v.  Kentucky  Land  Co.,  62  Fed.  355,  22  U. 
S.  App.  267,  declaring  a  preference  of  creditor  on  assignment  under 
State  statute;  Ottenberg  v.  Corner,  76  Fed.  269,  40  U.  S.  App.  320,  34 
L.  R.  A.  624,  collecting  authorities,  and  holding  a  chattel  mortgage 
valid,  notwithstanding  a  subsequent  assignment  for  benefit  of  cred- 
itors; First  Nat  Bank,  etc.  v.  Glass,  79  Fed.  708,  49  U.  S.  App.  232, 
collecting  authorities,  and  holding  homestead  In  wife's  name  exempt 
from  execution;  Union  Pac.  R.  R.  v.  Reed.  80  Fed.  239,  49  U.  S.  App. 
241,  following  State  decisions  construing  registration  statute  as  to 
competency  as  evidence  of  records  of  deeds;  Independent  District 
etc.  V.  Beard,  te  Fed.  14,  applying  rule  in  enforcing  trust  against 
funds  in  receiver's  hands.  Cited,  arguendo,  in  Sandwich  Mfg.  Co. 
V.  Max,  6  S.  Dak.  136,  68  N.  W.  17,  24  L.  R.  A.  528,  upholding  con- 
veyance preferring  creditor  and  construing  statute. 

Bankruptcy. —  Assignee,  under  bankruptcy  act  of  1867,  can  follow 
property  fraudulently  sold,  and  ask  to  have  the  sale  annulled, 
p.  354. 

Cited  and  principle  applied  in  In  re  Duncan.  8  Ben«  881,  F.  C. 
4,181t  applying  rule,  and  refusing  to  set  aside  adjudication  of  bank- 
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rnptcy;  In  re  CMlins,  12  Blatehf.  651,  F.  O.  3,007,  applying  rnlO; 
Piatt  V.  Stewart,  18  Blatehf.  601,  F.  O.  11,220,  and  In  re  Morrifl, 
2  Sawy.  369^  F.  0.  9,821,  applying  rule,  and  setting  aside  chattel 
mortgage;  Adams  y.  Merchants'  Nat  Bank,  9  Biss.  403,  2  Fed.  180, 
setting  aside  transfer  of  property  by  indorsement  of  private  ware- 
house receipts;  Lee  v.  HoUister,  6  Fe<l.  767,  setting  aside  convey- 
ances to  wife;  In  re  Thomas,  46  Fed.  792,  holding  assignee  can 
impeach  deed  for  actual,  but  not  constructive,  fraud;  Wetmore  v. 
McMillan,  67  Iowa,  850,  10  N.  W.  728,  applying  rule;  In  re  Werner, 
5  DilL  121,  F.  a  17,418,  setting  aside  chattel  mortgage  in  bankr 
ruptcy  proceedings.  Cited,  arguendo,  in  Harmanson  v.  Bain,  1 
Hughes,  201,  F.  0.  6,072,  dismissing  bill  to  set  aside  conveyances 
under  statute;  In  re  Taylor,  95  Fed.  957,  holding  title  to  property 
fraudulently  sold  without  delivery,  vests  in  assignee  in  bankruptcy; 
Bromley  v.  Goodrich,  40  Wis.  138,  22  Am.  Rep.  688,  holding  sheriff 
liable  for  seizure  of  goods  as  property  of  bankrupt  after  a  sale  valid 
under  State  statute. 

17  Wall.  354-357,  21  L.  627,  RODD  v.  HBARTT. 

Courts.— Upon  appeals  from  District  Court,  district  judge  has 
no  vote  in  Circuit  Court,  but  he  has.  In  all  other  respects,  powers 
of  a  member  of  latter  court,  and  may  allow  appeals  from  its  de- 
cisions, p.  357. 

Approved  in  Baker  v.  Power,  124  U.  S.  169,  31  L.  383,  8  S.  Ct  416, 
allowing  appeal  from  decree  of  Circuit  Court,  entered  by  direction 
of  district  judge. 

Appeal  and  error. —  Where  claim  of  mortgagees,  secured  by  one 
mortgage,  to  a  fund  in  admiralty,  exceeds  $2,000,  an  appeal  will  lie 
to  Supreme  Court,  although  no  single  claim  exceeds  that  sum,  p.  357. 

Cited  and  principle  applied  in  New  Orleans,  etc.,  R.  R.  v.  Parker, 
143  U.  S.  52,  36  li.  68,  12  S.  Ct  366,  reviewing  authorities,  and 
allowing  bondholders  whose  combined  claims  amount  to  more  than 
$5,000  to  appeal  In  suit  to  foreclose  railroad  mortgage;  Gibson  v« 
Shufeldt,  122  U.  S.  83,  30  L.  1085,  7  S.  Ct  1069,  dismissing 
appeal  from  decree  setting  aside  fraudulent  conveyance,  ex- 
cept as  to  plaintiff  creditors  who  had  recovered  more  than  $5,000; 
Herbert  v.  Rainey,  64  Fed.  262,  holdUig  Circuit  Court  vidll  abate 
nuisance  where  combined  damages  threatened  to  plaintiffs  reach 
the  jurisdictional  amount;  Hicks  v.  Roanoake  Brick  Co.,  94  Ya. 
742,  27  8.  B.  697,  allowing  appeal  in  mechanic's  lien  case,  where 
combined  claims  reach  jurisdictional  amount;  Umbarger  v.  Watts, 
25  Gratt  174,  dismissing  appeal  in  suit  by  judgment  creditors 
against  debtor's  land,  where  no  single  dalm  reaches  jurisdictiona] 
amount 

Adxniralty;— Decree  of  distribution  of  funds  In  admiralty,  re- 
ferring matters  to  a  commissioner,  may  be  considered  to  date  either 
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from  time  when  made,  or  ttom  conlirmmtion  9t  oommisslouer'a 
report,  pi  887. 

Appoal  and  «rror« — Act  of  Congress  of  1872  sDowb  sixty  days 
to  file  bond  bj  whidi  appeal  la  made,  to  operate  as  supersedeas, 
p.  857. 

17  WaU.  867-«4,  21  L.  e27,  RAIUtOAD  GO.  t.  LOCKWOOD. 

Omrftni. —  A  droTer  traTeDtng  on  a  ao-called  ''pass,'*  under  con- 
tract for  carriage  of  himself  and  bis  cattle,  ia  a  passeng^  for  hire, 
p.  359. 

CSted  and  prindirie  applied  in  Railway  Co.  t.  Stevens,  96  F.  S. 
658,  24  L.  53G.  holding  party  trayeUing  on  a  pass  to  negotiate  with 
railroad  officials  regarding  patent,  is  a  passenger  for  hire;  Delaware, 
etc,  B.  B.  T.  Ashley,  67  Fed.  212,  28  U.  8.  App.  875,  implying  mle 
to  attendant  traTelling  with  poultry;  Voi^t  t.  Baltimore,  etc^  R. 
B^  79  Fed.  506;  holding  express  messenger  in  q;>ecial  car  a  pas- 
senger for  hire;  fltchburg  B.  B.  t.  Nichols,  86  Fed.  948,  50  U.  S. 
App.  803,  collecting  authorities;  L.  B.,  etc,  B.  B.  t.  Miles,  40 
Ark.  820,  48  Am.  B^.  11,  New  Yoric,  etc,  B.  B.  t.  Blumenthal. 
160  IlL  47,  43  N.  B.  811,  Illinois,  etc,  B.  B.  t.  Beebe,  174  UL  24, 
66  Am.  St  Bep.  258^  50  N.  B.  1022,  43  L.  B.  A  213,  Ohio,  etc,  R. 
B.  T.  Selby,  4tl  Ind.  408,  17  Am.  Bep.  731,  LouisYille,  etc,  B.  R. 
T.  BeU,  100  Ky.  211,  38  8.  W.  5,  CarroU  ▼.  Missouri  Pacific  R.  R.. 
88  Mo.  245,  57  Am.  Rep.  38S,  Missouri  Pacific  B.  B.  t.  Ivy,  71  Tex. 
414,  10  Am.  St  'Rep.  762,  9  S.  W.  349,  Saunders  t.  Southern  Pacific 
Go.,  18  Utah,  284,  44  Pac  934,  and  Maslin  y.  Baltimore,  etc.,  R.  R.. 
14  W.  Ya.  190, 196,  86  Am.  Bep.  749,  all  applying  rule,  and  awarding 
damages  for  negligent  injury  or  death  of  drover;  Bose  v.  Des 
Moines,  etc,  B.  B.,  89  Iowa,  249,  254,  and  G.  C  etc,  R.  R.  t.  Mc- 
Gown,  65  Tex.  647,  both  holding  railroad  liable  for  negligent  killing 
<tf  passenger  trayemng  on  a  pass  exempting  from  all  liability;  Doyle 
T.  Fitchburg  B.  B^  166  Mass.  496,  55  Am.  St  Rep.  420,  44  N.  E. 
612,  83  L.  B.  A  846,  holding  railroad  employee  travelling  on  free 
ticket,  a  passenger  tear  hire;  Beceiyers  of  B.  B.  y.  Armstrong,  4 
Tex.  GiT.  App.  150,  28  8.  W.  237,  refusing  recovery  for  injury  to 
droyor  erroneously  acting  on  advice  of  brakeman.  CSted,  arguendo. 
In  The  Montana,  22  Blatchf.  396,  22  Fed.  727,  holding  steamship 
liable  for  losa  through  negligent  stranding;  Ghamberlain  v.  Plerson. 
87  F^  426,  59  U.  8.  App.  66,  holding  railroad  liable  for  negligent 
Injury  to  express  messenger;  Virginia,  etc,  B.  B.  v.  Sayers,  2fi 
Qratt  339,  845,  Abrams  v.  Milwaukee,  etc,  B.  B.,  87  Wis.  492,  41 
Am.  St  Bep.  58,  68  N.  W.  783,  holding  railroad  liable  for  negligent 
loss  of  liye  stodL  See  notes  in  82  Am.  Dec  296^  82  Am.  Dec  379, 
10  Am.  Bep.  96, 10  Am.  Bep.  366,  18  Am.  Bep.  367,  and  valuable  note 
in  57  Am.  B^  897,  2  Am,  St  Bep.  373,  61  Am.  St  Bep^  89|  62  Am. 
Rt  Bep.  52a 
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DtstingalBhed  in  Rogers  t.  Steamboat  Co.,  86  Me.  278,  29  Atl. 
1078,  26  L.  R.  A.  488»  and  Qnlmby  t.  Boston,  etc.,  R.  R.,  160  Mass. 
868»  28  N.  B.  206,  6  L.  R.  A.  848,  both  refusing  recovery  for  Injury 
to  passenger  trayelUng  on  a  pass  exempting  carrier  from  liability; 
Pittsburgh,  etCt  R.  R.  t.  Bishop,  18  Ohio  G.  G.  396,  holding  railway 
postal  clerk  not  a  passenger  for  hire,  and  refusing  recovery  for 
Injniy* 

Shipping. — By  United  States  statute  of  1861  shipowners  are  re- 
tteved  fh>m  responsibility  for  accidental  loss  of  goods,  but  the 
master  and  crew  are  responsible  for  their  negligence,  p.  360. 

Approved  In  The  Montana,  22  Blatchf.  898,  22  Fed.  729,  holding 
steamship  liable  for  loss  of  goods  through  negligent  stranding; 
Wheeto  v.  Oceanic  Steam,  etc.  Go.,  126  N.  Y.  160,  21  Am.  St  Rep. 
782,  26  N.  B.  249,  holdhig  steamship  company  Dable  tor  negligent 
non-delivery  of  passenger's  box. 

Carrieors. —  Gommon  carrier  may,  by  special  contract,  limit  his 
common-law  liability,  p.  861. 

Glted  and  principle  applied  In  Hart  v.  Pennsylvania  R.  R.,  112 
U.  a  838,  28  L.  720,  5  S.  Ct  154,  and  Alair  v.  Northern  Pac.  R.  R., 
68  Minn.  166,  89  Am.  St  Rep.  590.  54  N.  W.  1073,  19  L.  R.  A.  766, 
collecting  authorities,  and  allowing  damages  for  loss  of  horses  only 
to  amount  limited  In  contract;  South.,  etc.,  R.  R.  v.  Henlein,  52  Ala. 
612,  28  Am.  Rep.  584,  holding  railroad  liable  for  loss  of  cattle  only 
to  amount  of  contract  valuation;  Louisville,  etc.,  R.  R.  v.  Meyer, 
78  Ala.  600,  holding  carrier  liable  for  negligent  loss  on  connecting 
Une;  Jones  v.  Glndnnati,  etc.,  R.  R.,  89  Ala.  378,  8  So.  62,  holding 
railroad  contract  exempting  from  liability  for  loss  on  connecting 
line  valid;  Hartwell  v.  Northern  Pac.  Exp.  Go.,  6  Dak.  478,  41 
N.  W.  786,  8  L.  R.  A.  848,  and  n.,  holding  carrier  liable  for  negli- 
gent loss  of  trunk;  Louisville,  etc.,  R.  R.  v.  Taylor,  126  Ind.  130,  26 
N.  B.  870,  holding  railroad  liable  for  negligent  Injury  to  drover 
travelling  with  cattle;  Terre  Haute,  etc.,  R.  R.  v.  Sherwood,  132 
Ind.  142,  82  Am.  St  Rep.  250,  81  N.  B.  786,  17  L.  R.  A.  345,  and  n., 
holding  railroad  liable  for  negligent  loss  of  horses;  Hudson  v. 
Northern  Pacific  R.  R.,  92  Iowa,  237,  54  Am.  St  Rep.  556,  60  N. 
W.  610,  collecting  authorities,  and  holding  railroad  liable  for  negli- 
gent delay  In  transportation  of  cattle;  Atchison,  etc,  R.  R.  v. 
Bfason,  4  Kan.  App.  402,  46  Pac.  86,  holding  railroad  liable  for  dam- 
age to  cattle  through  defective  condition  of  stockyards  and  delay; 
Atchison,  etc,  R.  R.  v.  Lawler,  40  Neb.  375,  68  N.  W.  975,  holding 
railroad  cannot  exempt  itself  from  liability  for  negligent  loss  of 
goods;  Trenton,  etc,  R.  R.  v.  Guarantors,  etc,  Go.,  60  N.  J.  L.  250, 
87  AtL  610,  44  L.  R.  A.  214,  allowing  recovery  on  policy  Insuring 
railroad  against  liability  for  all  damages;  Maslin  v.  Baltimore,  etc., 
R.  R.,  14  W.  Va.  199,  86  Am.  Rep.  784,  holding  railroad  cannot 
stipulate   against  liability  for   negBgence;  dissenting   oolnlon    in 
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Sodtii.,  etc,  B.  R.  Y.  Henleln,  52  Ala.  820,  majority  holding  railroad 
Uable  for  loss  of  cattle  only  to  amonnt  of  contract  yallRtion;  Rail- 
road Y.  GUbert,  88  Tenn.  446, 12  S.  W.  1022,  7  L.  B.  A.  266,  majority 
holding  contract  exemption  from  liability  for  loss  by  tire  Yoid. 
Oited,  arguendo,  in  The  Montana,  22  Blatchf.  805,  22  Fed.  727.  See 
notes  in  62  Am.  Dec  180. 

Carriers. —  In  New  York,  common  carriers  may,  by  ** special** 
contract,  exempt  themselYOS  from  liability  for  gross  negligence, 
but  this  effect  has  not  been  giyen  to  contracts  general  in  terms, 
p.  867. 

Qted  in  The  Montana,  22  BUtchf.  895,  22  Fed.  727,  holding 
steamship  liable  for  loss  through  nefi^igent  stranding;  Mynard  y. 
Syracuse,  etc,  B.  B.,  71  N.  Y.  186,  27  Am.  Bep.  82,  holding  carrier 
liable  for  negligent  loss  of  steer,  where  contract  does  not  expressly 
exempt  it;  arguendo,  in  Alabama,  etc,  B.  B.  y.  little,  71  Ala.  616, 
allowing  damages  of  full  yalue  of  goods  negligently  lost,  notwith- 
standing contract  limitation;  Maslln  y.  Baltimore,  etc,  B.  B.,  14 
W.  Va.  199,  85  Am.  Bep.  754,  holding  railroad  may  exempt  itself 
from  liability  for  loss  not  caused  by  negligence.  See  notes  in  62 
Am.  Dec  574. 

Courts. —  On  question  of  general  commercial  law  Federal  courts 
haYe  co-ordinate  Jurisdiction  with  State  courts,  and  will  not  blindly 
follow  latter's  decisions;  hence  court  refused  to  follow  New  York 
decisions  that  common  carriers,  by  special  contract,  may  exempt 
themselYCS  from  liability  for  negligence,  p.  868. 

Oited  and  principle  followed  in  Manhattan  Life  Ins.  Oo.  y. 
Broughton,  109  U.  S.  126,  27  L.  880,  8  S.  Ot  101,  allowing  recoYery 
on  insurance  policy  after  non-suit  in  State  court;  Smith  y.  Ala- 
bama, 124  U.  S.  478,  81  L.  512,  8  S.  Ot  569,  holding  State  statute 
requiring  examination  and  licensing  of  railroad  engineers  Yalid; 
LlYerpool,  etc..  Steam.  Oo.  y.  Phoenix  Ins.  Oo.,  129  U.  S.  448, 
82  L.  798,  9  S.  Ot  472,  collecting  authorities,  and  holding  carrier 
cannot  exempt  himself  from  liability  for  negligence,  notwithstand- 
ing State  decisions  contra;  Olark  y.  BoYer,  189  U.  S.  117,  85  L. 
97,  11  S.  Ot  475,  holding  creditor  of  railroad  accepting  payment 
in  stock,  not  liable  for  face  Yalue  to  pay  debts;  Lake,  etc,  B.  B 
Y.  Prentice,  147  U.  S.  106,  87  L.  101,  18  S.  Ot  262,  holding  ralhroad 
not  liable  for  exemplary  damages  for  illegal,  wanton  arrest  of 
passenger  by  conductor;  Baltimore,  etc,  B.  B.  y.  Baugh,  149  U.  & 
874,  87  L.  776,  18  S.  Ot  916,  holding  locomotiYe  engineer  and  fire- 
man fellow-serYants  and  refusing  recoYery  to  latter  for  injury 
through  former's  negligence;  Gardner  y.  Michigan,  etc,  B.  B.,  150 
U.  8.  858,  87  L.  1109, 14  S.  Ot  143,  collecting  authorities,  and  holding 
party  may  sue  in  Federal  court  for  negligent  injury  after  Judgment 
in  State  court;  Chicago,  etc,  B.  B.  y.  Solan,  169  U.  &  137,  42  L. 
691,  18  &  Ot  990»  allowing  damages  for  injury  to  droYer  tniY^lng 
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with  cattle;  The  Montana,  22  Blatchf.  895,  22  Fed.  727,  holding 
steamship  liable  for  loss  through  negligent  stranding;  Johnson  t. 
W.  U.  Telegraph  CJo.,  33  Fed.  364,  collecting  authorities,  ard  hold- 
ing provision  requiring  presentation  of  claims  within  thirty  days 
void;  Borgman  v.  Omaha,  etc.,  R.  R.,  41  Fed.  671,  holding  railroad 
liable  for  Injury  to  workman  through  negligence  of  foreman;  New- 
port, etc.,  CJo.  V.  Howe,  52  Fed.  866,  6  U.  S.  App.  172,  holding  brake- 
man  and  engineer  fellow-servants,  and  refusing  recovery  to  former 
for  injury;  Eells  v.  8t  Louis,  etc.,  R.  R.,  52  Fed.  905,  allowing  dam- 
ages for  negligent  loss  of  horse,  beyond  the  limitation  of  the  con- 
tract; Tod  V.  Kentucky  Land  CJo.,  57  Fed.  65,  in  bankruptcy,  holding 
defendant  company  liable  as  guarantor  of  railroad  bonds  and  stock; 
Qreenwood  v.  Town  of  Westport,  68  CJonn.  602,  60  Fed.  576,  holding 
town  liable  for  injury  to  barge,  through  Its  negligent  operation  of 
drawbridge;  Murray  v.  Chicago,  etc.,  R.  R.,  62  Fed.  30,  allowing 
damages  for  charging  unreasonable  rates  for  interstate  transporta- 
tion; The  Glenmavis,  69  Fed.  477,  holding  vessel  liable  for  negli- 
gent Injury  to  cargo  through  leakage;  Hartford  Fire  Ins.  Go.  v. 
Chicago,  etc.,  R.  R.,  70  Fed.  203,  86  U.  &  App.  152,  80  L.  R.  A.  1»8, 
holding  provision  in  lease  exempting  railroad  from  liability  for  loss 
by  fire  valid;  Phlpps  v.  Harding,  70  Fed.  476,  34  U.  &  App.  148, 
30  L.  R.  A.  518,  holding  Indorsers  of  note  before  delivery  not  liable 
without  notice^  under  statute;  Oatton  v.  Chicago,  etc.,  R.  R.,  95 
Iowa,  188,  141,  68  N.  W.  598,  599,  28  L.  R.  A.  565,  566,  holding  over- 
charges for  freight  on  an  Interstate  shipment,  cannot  be  recovered 
in  State  court 

Distinguished  in  Hartford  Ins.  Co.  v.  Chicago,  etc,  Ry.,  175  17. 
S.  98,  following  State  decision  upholding  stipulation  by  railroad 
against  liability  for  negligent  injury  to  plaintitTs  warehouse. 

Oarriers. —  Common  carriers  are  such  by  virtue  of  their  occupa- 
tion, not  by  virtue  of  their  responsibilities,  p.  876. 

Cited  and  principle  applied  in  Liverpool  Steam.  Co.  t.  Phoenix 
Ins.  Co.,  12a  U.  S.  439,  82  L:  791,  9  S.  Ct  471,  holding  owner 
of  general  ocean  steamship  a  common  carrier,  and  liable  for  loss; 
Voight  V.  Baltimore,  etc.,  R.  R.,  79  Fed.  565,  holding  railroad  liable 
for  negligent  Injury  to  express  messenger;  Ohio,  etc.,  R.  R.  v.  Selby, 
47  Ind.  488,  17  Am.  Rep.  727,  holding  railroad  liable  for  negligent 
injury  t6  drover  travelling  with  cattle;  Chicago,  etc,  R.  R.  v.  Moss, 
60  Miss.  1015,  45  Am.  Rep.  480,  holding  railroad  liable  for  negligent 
loss  of  cotton  by  fire;  Coward  v.  Bast  Tennessee,  etc^  R.  R.,  16 
Lea,  229,  57  Am.  Rep.  229,  holding  railroad  liable  for  robbery  of 
baggage  on  connecting  line;  Brown  v.  Adams  Bxpress  Co.,  15  W. 
Va.  818,  holding  carrier  liable  for  loss  of  jewelry,  although  value 
of  package  was  not  disclosed;  dissenting  opinion  in  Piedmont  Mfg. 
Co.  V.  Columbia,  etc.,  R.  R.,  19  S.  C.  379,  majority  holding  contract 
exempting  railroad  from  liability  for  loss  on  connecting  line  valid; 
Zouch  V.  Chesapeake,  etc,  R.  B.,  86  W.  Ya.  548,  15  S.  B.  192^  17  L. 
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B.  A.  123,  majority  refusing  recovery  for  negligent  loss  of  horse 
in  excess  of  contract  valuation  where  negligence  was  not  gross. 
See  notes  in  82  Am.  Dec  601. 

Oarriers. —  Ck>mmon  law  subjects  common  carrier  to  insurance  of 
goods,  except  as  against  act  of  God  or  public  enemies,  p.  876. 

Cited  with  approval  in  Liverpool,  etc.,  Steam.  Ck>.  ▼.  Phoenix 
Ins.  Cq.,  129  U.  S.  439,  82  L.  791,  9  S.  Ct  471,  holding  owner 
of  general  ocean  steamship  liable  as  a  common  carrier;  Yoight  v. 
Baltimore,  etc,  B.  B.,  79  Fed.  565,  holding  railroad  liable  for  negli- 
gent injury  to  express  messenger;  Ohio,  etc.,  B.  B.  v.  Selby,  47 
Ind.  488,  17  Am.  Bep.  727,  holding  railroad  liable  for  negligent  in- 
jury to  drover  travelling  with  cattle;  Doyle  v.  Fitchburg  E.  B.,  166 
Mass.  496,  55  Am.  St  Bep.  420,  44  N.  B.  612,  83  L.  B.  A.  846,  hold- 
ing railroad  liable  for  negligent  killing  of  employee  travelling  on 
free  ticlcet;  Houston,  etc.,  B.  B.  v.  Burke,  55  Tex.  833,  applying 
this  rule  in  awarding  damages  for  loss  of  picture. 

Carriers. —  Civil  law  exempts  common  carriers  from  liability  for 
loss  by  any  superior  force  or  inevitable  accident,  p.  376. 

Approved  in  Voight  v.  Baltimore,  etc.,  B.  B.,  79  Fed.  565,  holding 
railroad  liable  for  negligent  injury  to  express  messenger;  Ohio,  etc., 
B.  B.  V.  Selby,  47  Ind.  488,  17  Am.  Bep.  727,  holding  railroad  liable 
for  negligent  injury  to  drover  travelling  with  cattle.' 

Caxrlers. —  Common  carrier  may  become  private  carrier,  or  bailee  ^ 
for  hire,  when,  as  a  matter  of  accommodation  or  special  engage- 
ment, he  undertakes  to  carry  something  which  it  is  not  his  business 
to  carry,  p.  877. 

Cited  and  principle  applied  in  Liverpool,  etc,  Steam.  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  439.  32  L.  791,  9  S.  Ct  471,  holding  owner 
of  general  ocean  steamship  liable  as  a  common  carrier;  Chicago, 
etc,  B.  B.  ▼.  Wallace,  66  Fed.  512,  24  U.  S.  App.  589,  30  L.  B.  A. 
166,  and  n.,  applying  rule  to  railroa.d  hauling  special  circus  train, 
and  holding  it  not  liable  for  damage,  by  contract;  Voight  v.  BiUtl- 
more,  etc.,  B.  B.,  79  Fed.  565,  holding  railroad  liable  for  negligent 
Injury  to  express  messenger;  California  Powder-Works  v.  Atlantic, 
etc.,  B.  B.,  113  Cal.  335, 45  Pac.  692, 36  L.  B.  A.  653,  and  n.,  collecting 
authorities,  and  holding  contract  exempting  from  liability  for  loss  of 
powder  by  fire  valid;  Louisville,  etc.,  B.  B.  v.  Keefer,  146  Ind.  26, 
58  Am.  St  Bep.  351,  44  N.  E.  798,  38  L.  B.  A.  94,  applying  rule  in 
holding  railroad  not  liable,  even  for  negligent  injury  to  express 
messenger,  under  contract  exempting  it;  Honeyman  v.  Oregon,  etc., 
B.  B.,  18  Or.  357,  57  Am.  Bep.  23,  10  Pac  630.  applying  rule  to; 
railroad  carrying  dogs  in  baggage  car;  Piedmont  Mfg.  Co.  v.  Colum-^ 
bia.  etc.  B.  B.,  19  S.  C.  871,  holding  contract  exempting  from  lia- 
bility for  loss  on  connecting  line  valid.  See  valuable  note  in  69 
Am.  St  Bep.  622. 
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A  carrier  condnctliig  a  regular  bnslnees  for  carrying  an  or  cer- 
tain articles  la  a  common  carrier,  and  Its  character  Is  not  changed 
by  a  q^eclal  c<mtract  concerning  responsibility,  p.  877. 

Cited  with  approval  In  Liverpool,  etc.,  Steam.  Co.  t.  Phoenix 
Ins.  Ca,  129  17.  &  489,  82  L.  791,  9  a  Ct  471,  holding  owner 
of  general  ocean  steamship  liable  as  a  common  carrier;  The  Mon- 
tana, 22  Blatchf.  895,  22  Fed.  727,  holding  steamship  liable  for  loss 
throngh  negligent  stranding;  Yolght  v.  Baltimore,  etc,  B.  B.,  79 
Fed.  566,  holding  railroad  liable  for  negligent  Injury  to  express 
messenger,  notwithstanding  contract  exempting  It;  Terre  Haute, 
etc,  B.  B.  T.  Sherwood,  182  Ind.  134,  82  Am.  St  Bep.  243,  31  N.  E. 
783,  17  L.  B.  A.  842,  and  n.,  Atchison,  etc,  B.  B.  y.  Washburn,  5 
Neb.  122,  both  holding  railroad  liable  for  loss  of  horses  through  negli- 
gent derailment  of  train;  Ohlcago,  etc.,  B.  B.  v.  Moss,  60  Miss.  1016, 
46  Am.  Bep.  431,  holding  railroad  liable  for  negligent  loss  of  cotton 
by  fire;  Witting  y.  St  Louis,  etc.,  B.  B.,  101  Mo.  640,  20  Am.  St  Rep. 
642,  14  8.  W.  745,  10  L.  B.  A.  605,  holding  carrier  liable  for  negU- 
gent  breakage  of  freight;  Ballou  v.  Earle,  17  B.  I.  445,  83  Am.  St. 
Bep.  885,  14  L.  B.  A.  486,  and  n.,  holding  limitation  of  Uability 
valid,  where  true  value  of  goods  Is  not  stated;  Piedmont  Mfg.  Co. 
V.  Ooluml^  etc,  B.  B.,  19  S.  0.  371,  holding  contract  exempting 
carrier  from  liability  for  loss  on  connecting  line  valid.  See  notes 
In  67  Am.  Dec  550,  79  Am.  Dec  57,  62  Am.  St  Bep.  523. 

Carriers. —  Comm.oii  carriers  of  passengers  must  exercise  the 
highest  degree  of  care  and  diligence,  p.  378. 

Cited  with  approval  in  Bailway  Co.  v.  Sweet  60  Ar](..557,  81  S. 
W.  578,  allowing  damages  for  negligent  killing  by  railroad;  Missouri 
Pacific  B.  B.  V.  Holcomb,  44  Kan.  339,  24  Pac.  469,  allowing  damages 
for  Injury  to  passenger  on  freight  train  by  sudden  Jerking  of  car; 
Doyle  V.  Pitchburg  B.  B.,  166  Mass.  496,  55  Am.  St  Rep.  420,  44 
N.  E.  612,  33  L.  B.  A.  846,  holding  railroad  liable  for  negligent  kill- 
Ing  of  employee  travelling  on  free  ticket;  Lemon  v.  Chanslor,  68 
Mo.  858,  80  Am.  Bep.  801,  holding  hackman  liable  for  negligent  in- 
jury to  free  passenger;  Spellman  v.  Lincoln  Rapid  Transit  Co.,  3G 
Neb.  894,  38  Am.  St  Bep.  755,  55  N.  W.  271,  20  L.  B.  A.  319,  hold- 
ing street  railroad  liable  for  injury  to  passenger  by  derailment  of 
car;  Bryan  v.  Biissourl  Pacific  B.  B.,  32  Mo.  App.  239,  and  G.,  C, 
etc,  B.  B.  V.  McGown,  65  Tex.  647,  allowing  damages  for  injury 
to  passenger  travelling  on  a  pass  exempting  railroad  from  all  lia- 
biUty;  Felton  v.  Homer,  97  Tenn.  581,  37  S.  W.  697,  refusing  recov- 
ery to  passenger  on  freight  train  for  injury  caused  by  JerlLS.  in 
absence  of  negligence;  dissenting  opinion  in  Zouch  v.  Chesapeake, ^ 
etc,  B.  B.,  86  W.  Va.  538,  15  8.  E.  190,  17  L.  B.  A.  121,  majority, 
refusing  recovery  for  negligent  loss  of  horse.  In  excess  of  contract 
valuation,  where  negligence  was  not  gross.  See  note  in  57  Aql 
Bep.  897* 
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Cairier  and  his  customer  do  not  stand  on  a  footing^  of  eqtoillty, 
and  compulsion  of  latter  may  invalidate  a  transaction,  p.  879. 

Qted  and  principle  applied  in  The  Brantford  aty,  29  Fed.  898, 
holding  steamship  liable  for  negligent  loss  of  cattle,  notwithstand- 
ing  contract  exempting  it;  Hartford  Fire  Ins.  Go.  ▼.  Chicago,  etc.^ 
R.  B.,  70  Fed.  208,  36  U.  S.  App.  162,  80  L.  B.  A.  199,  collecting  au- 
thorities, and  holding  lease  exempting  railroad  from  liability  for 
loss  by  fire  valid;  South.,  etc.,  B.  B.  v.  Oarolina,  etc.,  B.  B.,  93  Fed. 
559,  holding  railroad  operating  contract  exempting  from  liability 
valid  except  as  to  negligence;  Railway  Ck>.  v.  Oravena,  57  Ark.  121, 
121,  88  Am.  St  Rep.  230,  20  S.  W.  806, 18  L.  B.  A.  532,  and  n.,  hold- 
ing railroad  liable  for  loss  by  fire,  notwithstanding  contract  exempt- 
ing it;  Camp  v.  Hartford,  etc..  Steamboat  Co.,  48  Conn.  840,  hold- 
ing stipulation  exempting  carrier  from  liability,  except  for  negli- 
gence, valid;  Griswold  v.  New  York,  etc.,  B.  B.,  58  Conn.  887,  55 
Am.  Rep.  119,  4  AtL  264,  refusing  recovery  for  negligent  killing  of 
peddler  travelling  on  a  pass  exempting  railroad  from  all  liability; 
Ohio,  etc.,  R.  R.  v.  Selby,  47  Ind.  488,  17  Am.  Rep.  727.  holding  rail- 
road liable  for  negligent  injury  to  drover  travelling  with,  cattle,  not- 
withstanding contract  exempting  it;  Louisville,  etc.,  R.  R.  v.  Wilson, 
132  Ind.  523,  32  N.  E.  813,  18  L.  R.  A.  108,  and  n.,  W.  Va.  Transp. 
Co.  T.  Swe*tzer,  25  W.  Ya.  452,  and  Peters  v.  Railroad  Co.,  42  Ohio 
St  286,  51  Am.  Rep.  816,  allowing  recovery  of  overcharge  of  freight 
paid  by  shipper;  Kansas  City,  etc.,  R.  R.  v.  Simpson,  30  Kan.  650, 
46  Am.  Rep.  105,  2  Pac.  825,  holding  railroad  liable  for  negligent 
injury  to  horse  in  excess  of  contract  limitation;  Dixie  Cigar  Co.  v. 
Southern  Express  Co.,  120  N.  C.  849,  58  Am.  St  Rep.  796,  27  S.  E.  78, 
holding  stipulation  exempting  carrier  from  liability,  unless  claim  made 
within  certain  time,  invalid;  Mitchell  v.  Carolina,  etc.,  R.  R.,  124 
N.  C.  247,  82  S.  E.  674,  and  Virginia,  etc.,  R.  R.  v.  Sayers,  26  Gratt. 
339,  845,  both  holding  railroad  liable  for  negligent  loss  of  live- 
stock; Louisville,  etc.,  R.  R.  v.  Gilbert,  88  Tenn.  443,  12  S.  W.  1021, 
7  L.  R.  A.  165,  holding  contract  exemption  from  liability  for  loss 
by  fire  void;  Houston,  etc.,  R.  R.  v.  Burke,  55  Tex.  333,  holding  all 
limitations  of  common-law  liability  void  in  Texas;  Missouri,  etc., 
R.  R.  V.  Carter,  9  Tex.  Civ.  App.  685,  686,  689.  695,  29  S.  W.  568. 
570,  573,  holding  stipulations  in  stock-carrying  contract,  requiring 
statements  of  condition  of  stock  to  each  conductor,  and  limiting 
time  of  making  claim,  invalid;  dissenting  opinion  in  Zouch  v.  Chesa- 
peake, etc.,  R.  R.,  36  W.  Va.  542,  15  S.  E.  192,  17  L.  R.  A.  123,  ma- 
jority refusing  recovery  for  negligent  loss  of  horse.  In  excess  of 
contract  valuation,  where  negligence  was  not  gross.  See  valuable 
note  in  51  Am.  Rep.  827,  46  Am.  St  Rep.  780. 

Distinguished  in  Western,  etc.,  R.  R.  v.  Bishop,  50  Ga.  472,  hold- 
ing contract  exempting  railroad  from  liability  for  injury  to  em- 
ployee, valid  in  absence  of  criminal  negligence;  American  Ins.  Co. 
V.  Chicago,  etc.,  R.  R.,  74  Mo.  App.  100,  holding  lease  of  grain  ele- 
vator by  railroad,  exempting  it  from  liability  for  fire,  valid. 
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V^Hgtaoew--  Oo«rt8  are  ftdvefse  to  any  dlstinctiaB  lietWeen  grosi 
and  ordinary  negligence,  p.  382. 

Catad  wltb  ^?9roTal  in  ilrl£»a  y.  Spaalding,  141  U.  8.  Ul,  89  L. 
670,  1  &  Ot  80,  hodlng  national  bank  direetoni  not  Iteble  for 
losses  througb  frauds  of  president;  Hart  v.  Western  Union  TeL 
Go..  66  GaL  591,  6  Pac.  646,  collecting  autborities,  and  bolding  stipiir 
lation  exempting  from  liability  for  "unrepeated"  messages,  valid 
in  absence  of  negligence;  Oris  wold  v.  New  York,  eta,  B.  B.,  5$ 
Conn.  390,  te  Am.  Rep.  121,  4  AtL  266,  refusing  recovery  for  neg* 
ligent  killing  of  peddler  traveling  on  a  pass,  exempting  railroad 
from  aU  liability;  Obio,  etc,  B.  B.  v.  Selby,  47  Ind.  484,  17  Am. 
Bep.  724,  allowing  damages  for  negligent  injury  to  drover  travelling 
witb  cattle;  Pennsylvania  B.  B.  v.  Sinclair,  62  Ind.  306,  30  Am.  Bep. 
189,  bolding  contributory  negligence  a  complete  defense  in  action  for 
negligent  killing  by  railroad;  Wilkinson  v.  Drew,  75  Me.  363,  allow* 
ing  damages  for  negligently  setting  fire  to  picnic  grove;  Mobile, 
etc.,  B.  B.  V.  Weiner,  49  Misa  737,  bolding  railroad  liable  for  loss  of 
goods  by  fire,  if  negligent;  Obicago,  etc.,  B.  B.  v.  Witty,  32  Neb. 
283,  29  Am.  St  Bep.  441,  49  N.  W.  185,  bolding  raUroad  liable  for 
negligent  injury  to  borse  In  transportation;  Atcbison,  etc.,  B.  B. 
V.  Lawler,  40  Neb.  375,  58  N.  W.  975,  holding  railroad  Uable  for 
negligent  loss  of  goods;  Culbertson  Village  v.  HoUiday,  50  Neb.  235, 
69  N.  W.  855,  bolding  trial  court  should  not  distinguish  degrees  of 
negligence  in  instructions;  Trenton,  etc.,  R.  B.  v.  Guarantors,  etc., 
Co.,  60  N.  J.  L.  251,  37  Atl.  611,  44  L.  B.  A.  215,  allowing  recovery 
on  poUcj  insuring  railroad  against  all  liability  for  damages;  Bryan 
V.  Missouri  Padflc  R.  ^,  32  Mo.  App.  239,  allowing  damages  for 
injury  to  passenger  travelling  on  a  pass,  exempting  railroad  from 
aU  liability;  Maslin  v.  Baltimore,  etc.,  R.  R.,  14  W.  Va.  202,  203,  85 
Am.  Bep.  756,  757,  bolding  railroad  may  exempt  itself  from  liabil- 
ity for  loss  not  caused  by  ne^gence.  See  note  in  32  Am.  Dec.  502. 
and  94  Am.  Dec  403. 

Negligence. —  Failure  to  use  slight  care,  when  required,  is  gross 
negligence;  failure  to  use  great  care  is  slight  negligence;  and  fail- 
ure to  use  ordinary  care,  that  of  a  prudent  man  in  his  own  affairs. 
Is  ordinary  negligence,  p.  383. 

Cited  with  approval  in  Briggs  v.  Spaulding,  141  U.  S.  151,  86  L. 
670,  11  &  Ct  980,  holding  national  bank  directors  not  liable  for 
losses  through  frauds  of  president;  Hart  v.  Western  Union  Tel.  Co., 
66  CaL  591,  6  Pac.  645,  holding  stipuhition  exempting  from  liability 
for  unrepeated  messages,  valid  in  absence  of  negligence;  Ohio,  etc., 
B.  B.  V.  Selby,  47  Ind.  484,  17  Am.  Bep.  724,  allowing  damages  for 
negligent  injury  to  drover  travelling  with  cattle;  Bailway  Co.  v. 
Murphy,  60  Ohio  St  144,  83  N.  E.  405,  allowing  recovery  for  death 
of  workman  on  railroad;  Maslin  v.  Baltimore,  etc.,  R.  R.,  14  W. 
Va.  205,  86  Am.  Bep.  759,  railroad  liabfe  for  injury  to  drover  trav- 
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elllng  on  a  pass.    Sea  notes  la  82  Am.  Dec.  502,  and  MS  Am.  St 
Bep.  782. 

H egUgenea  la  felluze  to  beatow  the  care  and  ekIU  wMch  the  alto- 
atlon  demands,  p.  888. 

Olted  with  approval  In  Preston  t.  Prather,  187  17.  8.  800,  84  L. 
790,  11  8.  Ot  163.  holding  bank  liable  for  bonds  embezzled  by 
cashier,  although  on  gratnltons  deposit;  Brlggs  t.  Spanldlng,  141 
U.  8.  151,  85  L.  870,  11  8.  Ot  880,  holding  national  bank  directors 
not  liable  for  losses  through  frands  of  president;  Albion  Lumber 
Ck>.  T.  De  Nobra,  72  Fed.  741,  44  XT.  8.  App.  847,  holding  lumber 
company  liable  for  injury  to  tree  passenger  by  derailment  of  train; 
Hart  T.  Western  Union  TeL*Co.,  66  GaL  591,  6  Pac  645,  holding 
stipulation  exempting  from  liability  for  **  unrepeated ''  messages, 
valid  in  absence  of  negligence;  Ohio,  etc.,  R.  R.  ▼.  Selby,  47  Ind. 
484,  17  Am.  Rep.  724,  collecting  authorities,  and  allowing  damages 
for  negligent  Injury  to  drover  travelling  with  cattle;  Wilkinson  v. 
Drew,  75  Me.  863,  allowing  damages  for  negligently  setting  fire  to 
picnic  grove;  Trenton,  etc,  R.  R.  v.  Ouarantors,  etc.,  Oo.,  60  N.  J. 
L.  251,  87  AtL  611,  44  L.  R.  A.  215,  allowing  recovery  on  policy  in- 
suring railroad  against  liability  for  damages,  although  incurred 
through  negligence.  See  notes  in  82  Am.  Dec.  502,  and  38  Am.  St 
Rep.  782. 

Negligence. —  Failure  to  use  the  degree  of  care  and  diligence  re- 
quired by  law,  la  negligence,  p.  883. 

Cited  with  approval  in  Indianapolis,  etc^  R.  R.  v.  Horst,  08  U.  S. 
296,  28  Lu  899,  granting  damages  for  injury  to  passenger  on  cattle 
train;  The  Montana,  22  Blatchf.  395,  22  Fed.  727,  holding  steam- 
ship liable  for  loss  of  goods  through  negligent  stranding;  Ohicago, 
etc.,  R.  R.  V.  Witty,  32  Neb.  283,  29  Am.  St  Rep.  441,  49  N.  W. 
185,  collecting  authorities,  and  holding  railroad  liable  for  negligent 
injury  to  horse;  Atchison,  etc.,  R.  R.  v.  Lawler,  40  Neb.  375,  58 
N.  W*  975,  holding  railroad  liable  for  negligent  loss  of  goods. 

Carriers. —  Common  carrier  of  goods  Qr  passengers  can  stipulate 
for  exemption  from  responsibility  only  when  such  exemption  is 
Just  and  reasonable,  p.  384. 

The  foUowlng  cases  approve  and  variously  apply  this  ruling: 
Bxpress  Co.  v.  Caldwell,  21  WalL  267,  22  L.  558,  holding  company 
not  liable  where  claim  was  not  presented  within  time  provided  In 
contract;  Raihroad  Co.  v.  Pratt  22  Wall.  134,  22  L.  831,  allowing 
damages  for  negligent  loss  of  horses,  notwithstanding  contract 
contra;  Liverpool,  etc..  Steam.  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S. 
441,  32  L.  792,  9  a  Ct  472.  holding  carrier  liable  for  loss  of  goods 
through  negligence;  Rintoul  v.  New  York  Central,  etc.,  R.  R.,  21 
Blatchf.  441,  17  Fed.  907,  holding  carrier  liable  for  loss  through 
negligent  collision,  notwithstanding  contract  contra;  The  Hadji,  18 
Fed.  460,  holding  limitation  of  liability  to  invoice  value  of  goods. 
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binding;  Th«  MonUnA,  22  Blatcbf.  890,  22  Fed.  727,  holding  steam* 
ship  Uable  for  loss  of  goods  through  negligent  stranding;  The  Bgypt, 
25  Fed.  828,  reviewing  anthorities,  and  holding  steamship  not  liable 
for  loss  through  accidental  fire,  under  contract;  The  Ira  B.  BUems, 
50  Fed.  037,  2  U.  8.  App.  242,  heading  shipowner  not  liable  for  logs 
delivered  alongside  and  carried  away  at  night,  under  contract;  Bells 
T.  St  Louis,  etc,  B.  R.,  62  Fed.  906,  allowing  damages  for  negli- 
gent loss  of  horse,  beyond  contract  limitation;  Ohamberlain  v.  Pier> 
son,  87  Fed.  428,  58  U.  S.  App.  68,  holding  railroad  liable  for  neg- 
ligent injury  to  express  messenger,  notwithstanding  contract  ex- 
empting it;  LouisYille,  etc,  B.  B.  v.  .Meyer,  78  Ala.  600,  holding  rail- 
road liable  for  negligent  loss  on  connecting  line;  Jones  v.  Oincin- 
nati,  etc,  B.  B.,  89  Ala.  878,  8  So.  62,  and  Taylor  v.  Little  Bock, 
etc,  B.  B..  82  Ack.  898,  29  Am.  Bep.  2,  both  holding  contract  ex- 
emption from  liability  for  loss  on  connecting  line,  valid;  St  L.,  etc, 
B.  B.  V.  Lesser,  46  Ark.  240,  holding  railroad  liable  for  negligent 
injury  to  horse  only  according  to  contract  valuation;  St.  Louis,  etc, 
B.  B.  V.  Weakly,  50  Ark.  409,  411,  7  Am.  St  Bep.  112,  114,  8  S.  W. 
138,  139,  and  Alair  v.  Northern  Pac  B.  B.,  53  Minn.  165,  89  Am. 
St  Bep.  590,  54  N.  W.  1073,  19  L.  B.  A.  766,  both  holding  contract 
limiting  liability  for  loss  of  live  stock,  valid;  Merchants,  etc.,  Transp. 
Cc  V.  Ck>mforth,  3  Ck>lo.  283,  25  Am.  Rep.  758,  holding  railroad  liable 
for  injury  to  fruit  through  negligent  shipment  notwithstanding  con- 
tract exempting  it;  Oamp  v.  Hartford,  etc.  Steamboat  Ck>.,  43  Ck)nn. 
840,  hddlBg  stipulation  exempting  carrier  from  liability,  exc^t  for 
negligence,  valid;  Grlswold  v.  New  York,  etc.,  B.  B.,  53  Ck>nn.  886, 55 
Am.  B^.  118,  4  AtL  268,  refusing  recovery  for  negligent  killing  of 
peddler  travelling  on  a  pass,  exempting  railroad  from  all  liability; 
Ohio,  etc,  B.  B.  V.  Selby,  47  Ind.  488,  17  Am.  Bep.  727,  and  Mis- 
souri Padfic  B.  B.  T.  Ivy,  71  Tex.  414,  10  Am.  St  Rep.  762,  9  S. 
W.  848,  both  holding  railroad  liable  for  negligent  injury  to  cattle 
drover,  notwithstanding  contract  otherwise;  Rosenfeld  v.  Peoria, 
etc  R.  B.,  108  Ind.  128,  53  Am.  Bep.  501,  2  N.  B.  346,  and  United 
States  Bxpress  CkK  v.  Backman,  28  Ohio  St  150,  both  holding  rail- 
road liable  for  fun  value  of  whiskey  lost  notwithstanding  ab- 
breviations in  contract  claimed  as  a  limitation;  Rose  v.  Des  Moines, 
etc,  R.  B.,  89  Iowa,  249,  holding  railroad  liable  for  negligent  Idlling 
of  passenger  travelling  on  a  pass,  exempting  from  liability;  Kansas 
(^ty,  etc,  B.  B.  V.  Simpson,  80  Kan.  650,  46  Am.  Rep.  105,  2  PaCe 
825,  holding  railroad  liable  for  negligent  injury  to  horse,  in  excess 
of  contract  limitation;  Atchison,  etc.,  R.  R.  v.  Dill,  48  Kan.  213,  29 
Pac  149,  holding  railroad  liable  for  injury  to  horse,  notwithstand- 
ing non-compliance  with  contract  requirement  of  making  claims  be- 
fore removal  of  stock;  Atchison,  etc.,  R.  R.  v.  Mason,  4  Kan.  App. 
402,  46  Pac  35,  holding  railroad  liable  for  damage  to  cattle  through 
defective  condition  of  stockyards  and  delay;  McCoy  v.  Brie,  etc. 
Transp.  Ck>.,  42  Md.  509,  holding  carrier  liable  for  negligent  loss  of 
com;  American  Casualty  Ins.  Ca's  Case,  82  Md.  576,  84  AtL  786^ 
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88  L.  B.  A.  116,  and  n.,  holding  polldes  insuriiig  carriers  agataist  all 
liability  for  damages,  valid;  Oox  ▼.  Oentral  Vermont  B.  R.,  ITO  Mass. 
186,  49  N.  B.  100,  holding  requirement  in  bill  of  lading  for  presenta- 
tion of  claim  within  certain  time,  inyalid,  bat  a  limitation  on  time 
of  bringing  suit,  valid ;  Ozley  v.  St  Lonls,  etc.,  R.  R.,  65  Mo.  633, 
holding  railroad  may  exempt  Itself  from  liability  for  loss  of  live 
stock  by  escape,  not  caused  by  negligence;  Missouri  Pacific  R.  R. 
T.  Vandeventer,  26  Neb.  282,  41  N.  W.  1001,  8  L.  R.  A.  182,  holding 
railroad  liable  for  negligent  loss  of  hogs,  under  Oonstitutlon  pro- 
hibiting limitation  of  carrier's  liability;  Western  Union  T^  Oo.  v. 
LongwiU,  5  N.  Mez.  818,  21  Pac  841,  holding  stipulation  that  daim 
be  presented  within  certain  time,  invalid,  and  allowing  damages  for 
non-delivery  of  message;  Magnln  v.  Dlnsmore,  62  N.  Y.  43,  20  Am. 
Bep.  448,  and  Ballon  v.  Barle,  17  B.  I.  448,  83  Am.  St  Rep.  888, 
22  AtL  1115,  14  L.  B.  A.  487,  and  n.,  both  holding  limitation  of  lia- 
bility, unless  true  value  of  goods  is  stated,  valid;  Dixie  Cigar  Oo. 
V.  Southern  Bxpress  Co.,  120  N.  0.  849,  58  Am.  St  Rep.  796,  27  S.  B. 
73,  holding  stipulation  exempting  carrier  from  liability,  unless  claim 
made  within  certain  time,  invalid;  Mitchell  v.  Carolina,  etc.,  R.  R., 
124  N.  C.  247,  82  S.  B.  674,  Virginia,  etc.,  R.  R.  v.  Sayers,  26  Oratt 
889,  845,  and  Abrams  v.  Milwaukee,  etc.,  R.  R.,  87  Wis.  491,  41 
Am.  St  Rep.  58,  68  N.  W.  782,  all  holding  railroad  liable  for  neg- 
ligent loss  of  live  stock;  Telegraph  Go.  v.  Oriswold,  87  Ohio  St. 
818,  41  Am.  Rep.  605,  holding  telegraph  company  liable  for  mis- 
take in  message;  Willock  v.  Pennsylvania  R.  Co.,  166  Pa.  St  190, 
46  Am.  St  Rep.  678,  30  Atl.  949,  27  L.  R.  A.  280,  holding  provision 
requiring  insurance  of  goods  transported,  invalid;  Piedmont  Mfg. 
Co.  V.  Columbia,  etc.,  R.  R.,  19  S.  0.  870,  holding  exemption  from 
liability  for  loss  of  goods  on  connecting  line,  valid;  Kirby  v.  Western 
Union  TeL  Co.,  7  S.  Dak.  632,  65  N.  W.  40,  30  L.  R.  A.  624,  hold- 
ing stipulation  that  claim  for  damages  be  presented  within  specified 
time,  valid;  Dillard  v.  L.  ft  N.  R.  R.,  2  Lea,  298,  and  Deming  v. 
Merchants,  etc.,  Co.,  90  Tenn.  828,  17  S.  W.  93,  18  L.  R.  A.  526,  and 
n.,  both  holding  exemption  from  liability  for  loss  by  fire,  valid  In  ab- 
sence of  negligence;  Merchants,  etc.,  Transp.  Co.  v.  Block,  86  Tenn. 
897,  6  Am.  St  Rep.  850,  6  S.  W.  888,  holding  express  company  can- 
not exempt  Itself  from  liability  for  loss  by  negligence  of  railroads; 
Louisville,  etc.,  R.  R.  v.  Gilbert  88  Tenn.  433,  12  S.  W.  1019,  7  L. 
R.  A.  163,  holding  exemption  from  liability  for  loss  by  fire,  void; 
Railway  Co.  v.  Sowell,  90  Tenn.  20,  16  S.  W.  837,  holding  contract 
fixing  values  of  live  stock,  valid;  6.  H.,  etc.,  R.  R.  v.  Allison,  60  Tex. 
198,  holding  that  by  deviation  from  terms  of  contract  the  railroad 
becomes  liable  as  an  insurer;  Missouri  Pacific  R.  R.  v.  Harris,  1 
Tex.  App.  Civ.  782,  holding  failure  to  give  notice  of  damage,  as  re- 
quired by  contract  will  bar  recovery;  G.  C,  etc.,  R.  R.  v.  Vaughn, 
4  Tex.  App.  Civ.  277,  holding  exemption  from  liability  for  loss  on 
connecting  line,  invalid;  International  etc.,  R.  R.  v.  Garrett  6  Tex. 
dv.  App.  542,  24  8.  W.  855,  holding  Jury  must  determine  whether 


leqnlrem^t  of  notice  of  damage  to  be  glren  w^ttdn  one  day,  U 
reasonable;  Mlsaourl,  etc^  B.  B.  v.  Carter,  9  Tex.  Civ.  App.  685^ 
606,  29  &  W.  668,  678,  holding  stlpnlatlonB  in  contract  for  carry- 
ing stock,  reqnlring  statements  of  condition  of  stock  to  eacb  con- 
dnctor,  and  limiting  time  of  making  claim,  invalid;  Gillls  v.  Western 
Union  TeL  Go.,  61  Yt  466,  16  Am.  8t  Bep.  919,  17  Aa  727,  4  L. 
B.  A.  616,  and  n.,  boldlng  stipulation  limiting  liability,  nnless  mes^ 
sage  is  **  repeated,**  void* 

Cited  also  in  dissenting  opinion  in  Zonch  t.  Chesapeake,  etc.,  B. 
B.,  86  W.  Va.  642,  16  8.  B.  192,  17  L.  B.  A.  123,  majority  holding 
limitation  of  liability,  valid  in  absence  of  gross  negligence.  Cited, 
arguendo,  in  Teal  t.  Walker,  HI  U.  8.  262,  28  L.  il9,  4  &  Ct  426, 
holding  contract  for  conyeyanoe  of  mortgaged  property,  after  de- 
fault, without  foreclosure,  void;  DarraU  t.  Southern  Facific  B.  B., 
47  La.  Ann.  1461,  17  So.  887,  holding  raUroad  liable  for  loss  of 
barge  by  contact  with  bridge  piling.  See  notes  in  89  Am.  Dec  406^ 
61  Am.  Dec.  130,  10  Am.  Bep.  96,  and  10  Am.  Bep.  866. 

Distinguished  in  Western,  etc.,  TeL  Co.  v.  Beals,  66  Neb.  418, 
holding  telegraph  company  liable  for  mistake,  notwithstanding  its 
stipulation* 

Cairiers^— Common  carrier  of  goods  or  passengers  cannot  ex- 
empt himself  teom  responsfbiUty  for  the  negtigence  of  himself  or  bis 
servants,  p.  884. 

Following  are  the  cases  in  the  Federal  courts,  affirming  and  rely- 
ing upon  this  holding:  Bzpress  Co.  v.  Caldwell,  21  Wall.  268,  22 
li.  668,  holding  carrier  not  liable  where  claim  was  not  presented 
within  prescribed  time;  Ballroad  Co.  v.  Pratt,  22  WalL  184,  22  L. 
881,  allowing  damages  for  negligent  loss  of  horses  on  connecting 
line;  Bank  of  Ky.  v.  Adams  Bzpress  Co.,  98  17.  S.  181,  188,  28  L. 
876,  876,  holding  defendant  liable  for  loss  through  fire  caused  by 
negligence  of  railroad  (reversing  S.  C,  1  Flipp.  260,  F.  C.  889);  Bail- 
way  Co.  T.  Stevens,  96  U.  S.  660,  24  L.  636,  and  Williams  v.  Oregon 
Short  Line,  18  Utah,  221,  222,  64  Pac.  994,  both  allowing  damages 
for  negligent  injury  to  party  travelling  on  a  "  pass; "  Hart  v.  Penn- 
sylvania B.  B.,  112  U.  S.  838,  28  L.  720,  6  S.  Ct  164,  collecting  au- 
thorities, and  limiting  recovery  for  loss  of  horses  to  valuation  in 
contract;  Phoenix  Ins.  Co.  v.  Brie  Transportation  Co.,  117  U.  S. 
822,  29  L.  879,  6  S.  Ct  764,  refusing  recovery  to  insurer,  pasring  loss 
occasioned  by  carrier's  negligence,  under  contract  (affirming  S.  C, 
10  Blss.  29,  F.  C.  11,112);  Liverpool,  etc..  Steam.  Co.  v.  Phoenix 
Ins.  Co.,  129  XT.  8.  441,  82  L.  792,  9  8.  Ct  472,  collecting  author- 
ities, and  holding  carrier  liable;  Primrose  v.  Western  Union  Tel. 
Co.,  164  U.  8.  16,  38  L.  890,  14  8.  Ct  1101,  holding  defendant  not 
liable  for  mistake  In  **  unrepeated  **  message,  under  contract;  Com- 
panla,  etc.  v.  Brauer,  168  U.  8.  117,  42  L.  406,  18  8.  Ct  16,  holding 
shipowners  liable  for  negligent  loss  of  cattle;  Chicago,  etc.,  B.  B. 
▼.  Solan,  169  U.  &  186,  42  L.  691,  18  S.  Ct  290,  allowing  damages 
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Wis.  491,  41  Am.  St  Bep.  58,  68  N.  W.  782,  all  hol^ag  ndlroii^ 
liable  for  negUgent  lojury  to  horses,  In  excess  of  contract  limita- 
tion; Maxwell  t.  Sontbem  Padfle  R.  B^  48  La.  Ann.  403, 19  So.  294, 
iM^ldlng  railroad  liable  for  negligent  loss  of  cotton  by  flte;  Willis  t. 
Qiand  Trunk  R.  B.,  82  Me.  489,  holding  railroad  liable  for  negligent 
loss  of  grain;  little  t.  Boston,  etc.,  R.  B.,  66  Me.  241,  holding  rail- 
road liable  to  express  oon^Muiy  for  negligent  loss  ot  package;  Amer- 
ican OasnaHy  Ins.  Oo.'s  Oase,  82  Md.  676,  84  Aa  786,  88  L.  B.  A. 
HB,  and  n.,  and  Tr^iton,  etc,  B.  B.  v.  Qnarantors,  eta.  Go.,  60 
M.  J.  li.  250,  87  Aa  610,  44  L.  R.  A.  214.  both  holding  policies  In- 
suring carriers  against  all  liability  for  damages,  valid;  Doyle  v. 
Fitchburg  B.  B.,  166  Mass.  497,  66  Am.  St  Bep.  421,  44  N.  B.  612, 
88  li.  B.  A.  846,  collecting  authorities,  and  holding /allroad  liable 
for  negligent  killing  of  employee  travelling  on  free  ticket;  Oox  t. 
Central  Vermont  B.  B.,  170  Mass.  186,  49  N.  B.  100,  holding  rail- 
road liable  for  loss  of  grain  in  its  elevator  through  negligent  fire; 
Jacobus  T.  St  Paul,  etc,  B.  B.,  20  Biinn.  180,  18  Am.  Bep.  868, 
applying  rule  to  passenger  travelling  on  a  pass;  Moulton  v.  St 
Paul,  etc  B.  B.,  81  Minn.  88,  47  Am.  Bep.  788,  16  N.  W.  408,  Chi- 
cago, etc,  B.  B.  V.  Witty,  82  Neb.  288,  29  Am.  St  Bep.  441,  49  N.  W. 
185,  and  Oxley  v.  St  Louis,  etc.,  B.  B.,  6&Mo.  638,  all  holding  rail- 
road liable  for  negligent  loss  of  horses;  Carroll  v.  Missouri  Pacific 
B.  B.,  88  Ma  246,  67  Am.  Bep.  886,  Missouri  Pacific  B.  B.  v.  Ivy, 
71  Tex.  414,  10  Am.  St  Bep.  762,  9  &  W.  849,  and  Saunders  v. 
Southern  Pacific  Co.,  13  Utah,  284,  44  Pac  984,  aU  holding  rail- 
road liable  for  negligent  killing  of  drover  travelling  with  cattle; 
Witting  V.  St  LouUi,  etc,  B.  B.,  101  Mo.  640,  20  Am.  St  Bep.  642, 
14  S.  W.  746ft  10  li.  B,  A.  605,  holding  railroad  liable  for  neglig^t 
breakage  of  goods,  notwithstanding  contract  exemption;  Atchison, 
etc,  B.  B.  T.  Lawler,  40  Neb.  875,  68  N.  W.  976,  and  ^inilock  v. 
Pennsylvania  B.  B.,  166  Pa.  St  190,  46  Am.  St  Bep.  678,  30  AtL 
949,  27  L.  B.  A.  230^  both  holding  railroad  aable  for  negligent  loss 
of  goods:  Union  Bxpress  Co.  v.  Graham,  26  Chio  St  698,  holding 
carrier  liable  f<Hr  breakage  of  goods  in  absence  of  evidence  of  neg- 
ligence; Western  Union  TeL  Co.  v.  Longwill,  5  N.  Mex.  818,  21  Pac 
841,  holding  telegraph  company  liable  for  non-delivery  of  message; 
Coward  v.  Bast  Tennessee,  etc,  B.  B.,  16  Lea,  229,  67  Am.  Bep.  229, 
holding  railroad  liable  for  robbery  of  baggage  on  connecting  line; 
Merchants,  etc.,  Transp.  Co.  v.  Bloch,  86  Tenn.  897,  407,  6  Am.  St 
Bep.  850,  856,  6  S.  W.  888,  886,  holding  repress  company  cannot 
stipulate  against  liability  for  negligence  of  railroads  carrying  fbr 
It;  Bird  v.  Baihroads,  99  Tenn.  727,  68  Am.  St  Bep.  860,  42  S.  W. 
468,  holding  railroad  liable  for  negligent  d^y  in  shipmoit  of  goods; 
Bilssouri  Pacific  B.  B.  v.  Harris,  1  Tex.  App.  Civ.  782,  holding 
failure  to  give  notice  of  damage,  as  required  by  contract  will  bar 
recovery;  O.  C,  etc.,  E.  B.  v.  Vaughn,  4  Tex.  App.  Civ.  277,  holding 
ezemptien  from  liability  for  loss  on  connecting  Una;  toTmUd;  Be- 
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ceivers  of  R*  B.  t.  Ajrmstrong,  4  Tex.  Civ*  App.  160,  28  S.  W.  Zdl, 
refusing  recoyery  for  injiur  to  droyev,  erroneously  acting  on  advice 
of  brakeman;  Galveston,  etc.,  R.  E.  v.  Parsley,  6  Tex.  Civ.  App. 
156,  2S  8.  W.  67,. awarding  damages  for  negligent  killing  of  soldier 
on  q^edal  train;  Golf,  etc*  B.  R.  t.  Eddins,  7  Tex.  Glv.  App.  121, 
26  &  W.  162,  holding  railroad  liable  for  escape  of  horses  through 
negligence;  GiUis  y.  Weatam  Union  TeL  Ck>.,  61  Vt  466, 16  Am.  St 
Bep-  918, 17  AtL  737,  4  L.  B.  A.  616,  and  n«,  holding  stipulation  lim- 
iting liability  on  "unrq^eated"  messages,  void  in  case  of  negli- 
gence; Virginia,  etc  B.  B.  y.  Bayers,  26  Gratt  888,  846,  and  Mas- 
lin  y«  Baltimore,  etc,  B.  B.,  14  W.  Ya.  208,  86  Aul  Bep.  767,  both 
holding  railroad  liable  for  negligent  loss  of  cattle;  Davis  y.  Chicago, 
etc  B.  B.»  88  Wis.  480,  481,  67  Am.  St  Bep.  838,  839,  67  N.  W.  18, 
19,  88  L.  B.  A.  667,  668,  approving  rule,  but  refusing  recovery  where 
it  does  not  appear  that  defendant's  negligence  was  the  proximate 
cause  of  injuries;  Abrams  v.  Milwaukee,  etc.  By.,  87  Wis.  498,  41 
Am.  St  B^.  69,  68  N.  W.  783,  and  Cleveland,  etc,  B.  B.  v.  Heath, 
22  Ind.  App.  64,  68  N.  B.  200,  raikoad  held  liable  for  negligence  in 
forwarding  cattle. 

Cited  also  in  dissenting  opinion  in  Constable  v.  National  Steam- 
ship COh  164  U.  S.  101,  38  L.  923,  14  S.  Ct  1081,  majority  holding 
carrier  not  liable  for  loss  by  fire,  after  unloading,  under  contract; 
Pacific  Express  Co.  y.  Foley,  46  Kan.  476,  26  Pac  672,  12  L.  B.  A. 
806,  and  n.,  majority  holding  contract  provision  limiting  liability 
to  certain  amount,  if  true  value  is  not  stated,  valid;  Piedmont  Mfg. 
Co.  y.  Columbia,  etc,  B.  B.,  19  S.  C.  883,  majority  holding  exemp- 
tion of  railroad  from  liability  for  loss  on  connecting  line,  valid; 
Zouch  y.  Chesapeake,  etc.,  B.  B.,  36  W.  Ya.  642,  16  S.  B.  192,  17 
L.  B.  A.  123,  majority  holding  limitation  of  liablUty,  valid  in  ab- 
sence of  gross  negligence  Cited,  arguendo,  in  Constable  y.  Na- 
tional Steamship  Co.,  164  XJ.  S.  67,  38  L.  912,  14  S.  Ct  1069,  holding 
defendant  not  liable  for  loss  by  fire,  after  unloading,  under  con- 
tract; Darrall  y.  Southern  Pacific  B.  B.,  47  La.  Ann.  1461,  17  So. 
887,  blading  railroad  liable  for  loss  of  barge  by  contact  with  bridge 
piling;  Heyward  v.  Boston,  etc,  B.  B.,  169  Mass.  469,  48  N.  B.  773, 
hiMing  passenger  on  freight  train  cannot  recover  for  injury,  in 
absence  of  negligence  See  notes  in  82  Am.  Dec  499;  valuable  note 
in  48  Am.  Dec  867,  46  Am.  Dec  789,  60  Am.  Dec  660,  66  Am.  Dec. 
4S6»  67  Am.  Dec  660,  76  Am.  Dec  498,  79  Am.  Dec.  57,  82  Am. 
Dec  291,  296b  88  Am.  Dec  887,  92  Am.  Dec  89,  96  Am.  Dec.  211,  97 
Ajds.  Dec  182,  10  Am.  Bep.  96,  10  Am.  Bep.  866,  and  18  Am.  Bep. 
867;  exhaustiye  note  in  67  Am.  Bep.  890,  881,  892;  valuable  note  in 
i  Am.  8t  Bep.  726,  18  Am.  St  Bep.  788,  26  Am.  St  Bep.  120,  49 
Am.  St  Bep.  618,  61  Am.  St  Bep.  89. 

Distinguished  in  Hartford  Fire  Ins.  Co.  y.  Chicago,  etc,  B.  B., 
70  Fed.  204,  207,  86  T7.  S.  App.  152,  30  L.  B.  A.  198,  200,  nolding 
provision  in  lease,  exempting  railroad  from  liability  for  loss  by 
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lire,  even  through  negligence,  valid;  Grlswold  y.  New  York,  etc., 
B.  R.,  58  Ck)nn.  886,  56  Am.  Rep.  118,  4  AtL  263,  refusing  recovery 
for  negligent  killing  of  peddler,  travelling  on  a  pass,  exempting 
railroad  from  all  liability;  Lonisvllle,  etc.,  R.  R.  y.  Keefer,  146 
Ind.  88,  58  Am.  St  Rep.  856,  44  N.  B.  800,  88  L.  R.  A.  96,  and  Bates 
y.  Old  Colony  R.  B.,  147  Mass.  266,  17  N.  B.  639,  both  holding  con- 
tract exempting  railroad  from  liability  for  injury  to  express  mes- 
senger, even  though  negligent,  valid;  Ballon  y.  Barle,  17  R.  I.  448, 
88  Am.  St  Rep.  888,  22  AtL  1115,  14  L.  R.  A.  487,  and  n.,  Padflc 
Bxpress  Go.  v.  Foley,  46  Kan.  461,  470,  26  Am.  St  Rep.  109,  118,  26 
Pac  667,  670,  12  L.  R.  A.  801,  805,  and  n.,  and  Durgln  y.  Am.  Bx- 
press Ck>.,  66  N.  H.  279,  20  AtL  830,  9  L.  R.  A.  465,  all  holding  con- 
tract provision,  limiting  liability  to  certain  amount,  if  true  value 
is  not  stated,  valid;  Rogers  y.  Steamboat  Ck>.,  86  Me.  273,  29  Atl. 
1073,  25  L.  R.  A.  498,  Muldoon  v.  SeatUe  Oity  R.  R.,  7  Wash.  529, 
38  Am.  St  Rep.  902,  85  Pac.  423,  22  L.  B.  A.  797,  and  n.,  and 
Qulmby  v.  Boston,  etc,  B.  B.,  150  Mass.  868,  23  N.  B.  205,  SUB. 
A.  848,  all  holding  carrier  not  liable  for  injury  to  passenger  trav- 
elling on  a  pass,  exempting  from  liability;  Piedmont  Mfg.  Ck>.  v. 
Golumbia,  etc.,  R.  R..  19  S.  0.  87(i  holding  exemption  from  liability 
for  loss  on  connecting  line,  valid;  American  Ins.  Ck>.  y.  Ghlcago. 
etc,  R.  R.,  74  Mo.  App.  lOO,  holding  lease  of  grain  elevator  by 
railroad,  exempting  It  from  liability  for  fire,  valid;  Mener  y.  Chi- 
cago, etc,  R.  R.,  6  S.  Dak.  575,  49  Am.  St  Rep.  901,  69  N.  W.  947, 
holding  contract  exempting  railroad  from  liability,  valid  as  long  as 
injury  was  not  caused  by  gross  negligence;  Richmond,  etc.,  R.  R. 
V.  Payne,  86  Ta.  484,  10  S.  B.  750,  6  L.  R.  A.  852,  and  n.,  holding 
contract  limiting  liability  for  loss  of  horses  in  transportation,  valid; 
Kansas,  etc.,  R.  R.  v.  Southern  Ry.  News  Co.,  161  Mo.  886,  52  S.  W. 
207,  45  L.  R.  A.  384,  upholding  agreement  of  news  company  to  In- 
demnify railroad  against  injury  to  former's  employees. 

Cazrlers. —  Common  carrier  is  liable  for  negligent  injury  to  drover 
travelling  with  his  cattle,  under  a  general  contract  exempting  car- 
rier from  all  responsibility,  p.  384. 

Cited  with  approval  in  Chicago,  etc.,  B.  B.  y.  Solan,  169  U.  S.  186, 
42  L.  691,  18  S.  Ct  290,  and  Fltchburg  B.  B.  v.  Nichols,  86  Fed.  948, 
60  U.  S.  App.  803,  both  applying  rule.  See  note  In  88  Aul  I>ec 
837,  and  61  Am.  St  Bep.  89.    See  cases  under  preceding  syllabus. 

Miscellaneous. —  Cited  incidentally  in  Central  Transportati<m  Co. 
y.  Pullman,  etc.  Car  Co.,  139  XJ.  S.  51,  36  L.  66,  11  S.  Ot  486,  Bank 
of  Kentucky  v.  Adams  Bxp.  Co.,  1  Flipp.  250,  F.  C.  889,  and  Plngraa 
y.  Mutual  Gas  Co.,  107  Mich.  168,  65  N.  W.  7.  Mlsdted  In  In  M 
Werner,  6  DHL  121,  F.  C.  17,4ia 

n  Wan.  384-398,  21  L.  644,  STITT  v.  HUIDBK0PBB8. 

Trial. —  Questions  as  to  what  the  evidence  establishes  are  fisi 
Jury,  and  not  for  appellate  court,  p.  898. « 


€i  Notet  on  XT.  8.  Beports.  17  Wall.  898-400 

AppMl  and  «rror. —  Only  alleged  errors,  4eclBiT6  of  the  case,  will 
be  conaidered  by  appellate  court;  others  may  be  treated  as  not  well 
taken  or  not  presented  by  the  record,  p.  888. 


A  witness  who  testifies  to  an  afflrmatlYe,  is  to  be  preferred  to 
one  who  testifies  to  a  negative,  p.  894. 

Cited  and  principle  applied  in  Lookout  Mountain  B.  R.  v.  Hous- 
ton, 44  Fed.  450,  holding  contractors  liable  under  contract  estab- 
Ushed  by  parol  testimony;  Qrifllth  t.  Baltimore,  ete»,  B.  B.,  44  Fed. 
688,  holding  railroad  liable  fbr  Injury,  and  applying  mle  to  testi- 
mony as  to  blowing  of  whis^;  Indiana,  etc.,  B.  B.  T.  Hammock, 
113  Ind.  8, 14  N.  B.  787.  and  Horn  t.  Baltimore,  ete.,  B.  B.,  54  Fed. 
805,  6  U.  8.  App.  881,  applying  rule  to  testimony  as  to  blowing  of 
locomotlye  whistle;  Allen  ▼.  Bond,  112  Ind.  582,  14  N.  B*  49d,  ap- 
plying rule  to  testimony  as  to  marriage  of  parties;  Sullivan  v.  Han- 
nibal, etc,  B.  B.,  73  Mo.  197,  allowing  damages  l^r  killing  of  cattle 
by  railroad. 

Distinguished  in  Hawes  t.  Antisdel,  11  Fed.  Cas.  861,  roistraln- 
ing  Infringement  of  patent  advertising  hotel  register. 

Xscrow. —  A  deed,  placed  in  escrow,  to  be  delivered  on  payment 
of  fixed  price,  within  a  certain  time,  is  an  open  offer  of  sale,  and 
binds  vendors  only  on  its  acceptance  apd  compliance  with  its  terms; 
before  such  acceptance  they  may  withdraw  it,  p.  894. 

Bvldenoe. —  In  some  cases,  a  contract  between  third  parties  may, 
when  introduced,  be  contradicted  or  varied  by  parol  testimony,  but 
not  a  contract  concerning  real  estate*  which  the  statute  requires  to 
be  in  writing,  p.  897. 

Brldsoee* —  When  a  copy  and  a  inima  fade  original  are  both  In 
oonrt,  but  In  possession  of  adverse  parties,  copy  Is  not  admissible 
bef <»e  the  original,  p.  89& 

TriaL — Where  court  leaves  credibility  of  witnesses  and  disputed 
tects  to  Jury,  it  is  not  error  to  charge  that  If  they  believe  certain 
facts,  tbey  must  find  for  one  party,  p.  898. 

Trial. —  It  is  not  error  to  limit  instructions  to  a  special  contract 
which  was  alone  relied  upon  during  the  trial,  where  there  was  no 
evidence  of  value  of  services  rendered  nor  instructions  asked  under 
a  common  count,  p.  898. 

17  Wan.  898-405,  21  L.  849,  OONWAT  v.  STANNARD. 

Searches  and  selsuxes. —  Seising  ofllcer,  observing  requirements 
of  statute  of  1866  against  smuggling,  is  protected  from  suit,  p.  402. 

Searches  and  seisures. —  In  case  of  perishable  property,  seized 
under  stsitute  of  1866  against  smuggling,  the  notices  and  ddays 
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required  In  caee  of  noiH;>erl8hable  property,  ore  90t  necessary,  and 
It  may  be  sold  after  one  week's  notice^  p.  404. 

Not  cited. 

17  Waa  405-409,  21  L.  C78,  UNITBD  STATES  t.  HENRY. 

Courts.— Any  fact  relied  on  to  defeat  a  claim,  should  be  spe- 
cifically found  and  stated  by  the  Court  of  Claims,  p.  408. 

Army  and  iiaTy. —  Under  Joint  resolution  of  Congreat,  of  July 
20,  1866,  an  army  officer,  duly  commissioned  and  serving  as  such, 
but  who  was  refused  muster  on  ground  that  the  company  to  which 
he  was  assigned  was  b^ow  the  required  minimum,  is  entitled  to 
full  pay,  p.  408. 

Not  cited. 

17  WaU.  409-411,  21  L.  606,  REED  t.  GARDNER. 

Appeal  and  error. —  In  passing  on  questions  presented  in  bill  of 
excepAons,  Supreme  Court  will  not  look  beyond  bill  itself,  p.  411. 

Approved  in  Hombuckle  v.  Stafford,  111  U.  S.  893,  28  L.  469,  4 
S.  Ct  517,  collecting  authorities,  and  holding  that  in  order  to  sus- 
tain an  exception  to  ezdaslon  of  testimony,  the  bill  of  exceptions 
must  show  what  the  testimony  was;  Southwestern,  etc..  Imp.  Co. 
V.  Frari,  58  Fed.  178,  8  U.  S.  App.  444,  refusing  to  consider  excep- 
tions to  instructlonB  without  evidence  set  forth. 

Appeal  and  error. —  Pleadings,  and  statements  of  bill  of  excep- 
tions, verdict,  and  Judgment  are  only  matters  properly  before  Su- 
preme Court,  on  appeal  or  error,  p.  411. 

Cited  with  approval  in  Mays  v.  Fritton,  20  WalL  418,  22  L.  890, 
holding  that  an  assignee  in  bankruptcy,  who  submits  to  Jurisdic- 
tion of  State  court,  without  objection,  cannot  raise  the  objection 
in  United  States  Supreme  Court;  Jones  v.  Buckell,  104  U.  S.  656, 
26  L.  842,  New  York,  etc.,  R.  R.  v.  Madison,  123  U.  S.  527,  81  L. 
260,  8  S.  Ct  247,  and  United  States  v.  Wingate,  44  Fed.  131,  refusing 
to  pass  upon  a  charge  where  the  evidence  is  not  set  forth  in  the  bill 
of  exceptions;  Strain  v.  Qourdln,  2  Woods,  882,  F.  C.  13,521,  collect- 
ing authorities,  and  refusing  to  consider  a  statement  of  evidence 
by  counsel,  set  forth  in  petition  for  vnit  of  error;  Southwestern,  etc.. 
Imp.  Co.  V.  Frari,  58  Fed.  178,  8  U.  S.  App.  444,  collecting  author- 
ities, and  refusing  to  consider  exceptions  to  instructions  without 
evidence  set  forth;  Saint  Croix  Lumber  Co.  ▼.  Pennington,  2  Dak. 
479,  11  N.  W.  503,  refusing  to  go  outside  the  statutory  record  In 
passing  upon  exceptions;  Sweeney  v.  Baker,  18  W.  Va.  202,  holding 
copy  by  clerk  of  Judge's  certificate  of  filing  and  overruling  de- 
murrer, no  part  of  record. 

Appeal  and  error.-*- Where  there  is  nothing  that  can  be  passed 
upon  by  Supreme  Court,  Judgment  below  will  be  affirmed,  p.  411. 


"67  Kotet  on  tJ.  8.  Bepdrtft.  IT  WalL  411-424 

Aqpprored  In  Smltli  t.  Weeks,  5a  Fed.  76S,  5  U.  S*  App.  240^  rule 
applied  by  Cixcnlt  Oonrt  on  appeal  from  District  Court 

17  Waa  411-417,  21  L.  666,  RAY  v.  SMITBL 

Bills  and  notes. —  When  States  of  residence  of  holder  and  maker 
of  notes  are  at  war,  demand  and  notice  are  excused  at  maturity, 
but  must  take  place  within  reasonable  time  after  close  of  war, 
p.  414. 

Bills  axid  notes. —  Indorser  of  promissory  note  is  only  seccmdarily 
liable,  and  there  must  generally  be  demand  and  notice  to  charge 
him,  p.  415(» 

See  note  In  11  Am.  Dee.  67. 

Bills  and  notes. —  Indorser  Is  entitled  to  notice  whenever  he  has 
a  remedy  orer,  but  not  when  by  axrangement  with  maker  he  has 
become  principal  debtor,  p.  416. 

Olted  in  Wright  ▼.  Andrews,  70  Me.  91,  85  Am.  Bep.  809,  applying 
rule  in  holding  Indorser  liable  without  notice;  Witherow  t.  Slayback, 
158  N.  Y.  660,  70  Am.  St  Bep.  515,  58  N.  B.  684,  collecting  author- 
ities, and  adipittlng  parol  testimony  to  show  that  Indorser  was 
principal  debtor.    See  note  In  11  Am.  Dec  67,  and  89  Am.  Dec.  97. 

'Bills  and  notes. —  Indorser  becomes  principal  debtor  when,  either 
before  or  at  maturity  of  note,  he  Is  supplied  by  maker  with  suffi- 
cient funds  for  purpose  of  paying  It,  p.  416. 

Cited  with  approval  in  Wright  V.  Andrews,  70  Me.  91,  85  Am.  Rep. 
309,  holding  such  Indorser  liable  without  notice.  See  note  in  11 
Am.  Dec.  67,  14  Am.  Dec.  190,  and  89  Am.  Dec  96. 

Bills  and  notes. —  Jury  must  determine  whether  an  Indorser  has 
become  principal  debtor,  where  he  is  partner  of  maker  and  is  au- 
thorized to  apply  partnership  profits  to  payment  of  notes  at  ma- 
turity, p.  419. 

Api>eal  and  error.— Where  deposition  has  been  taken  de  bene 
esse,  and  before  trial,  defendant  moved  to  suppress  it,  but  allowed 
it  to  be  read  at  trial  without  objection,  he  cannot  object  in  ap- 
pellate court  that  lower  court  received  it,  p.  417. 

Approved  in  Mays  v.  Frltton,  20  WalL  418,  22  L.  890,  collecting 
authorities,  and  holding  assignee  In  bankruptcy  cannot  object  to 
jurisdiction  of  State  court  for  the  first  time  in  Supreme  Court; 
Northern  Pacific  R.  R.  v.  UrUn,  158  U.  S.  274,  89  L.  980,  15  S.  Ct 
841,  and  Union  Pac  R.  R.  v.  Reese,  56  Fed.  291,  15  U.  S.  App.  92, 
applying  rule  and  awarding  damages  for  personal  Injpries. 

17  Waa  417-424,  21  L.  642,  MOORB  v.  HUNTINGTON. 

* 
Evidence. —  Declarations  of  deceased  partner  are  not  competent 

to  prove  his  partnership  Interest  against  oaths  of  surviving  part* 

ners,  p.  421. 
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PartlM.— Widow,  acting  as  admlnlBtratrlz*  nmj  mub  for  part- 
nenhlp  accounting  without  Joining  other  heir»-at-law,  p.  422. 

Bqnlty. —  In  a  final  decree,  conrt  mnet  take  notice  of  eross-blU 
and  aniwera  to  It,  p.  422. 

Appeal  and  error. —  It  la  not  error  for  New  Mexico  territorial  Su- 
preme Ck>urt  to  render  Judgment  Jointly  against  defendants  and 
their  sureties  in  the  appeal  bond,  under  a  statute  so  providing,  p. 
422. 

Gited  with  approval  In  Johnson  v.  Ohicago,  etc,  Blevator  Co.,  119 
U.  S.  401,  80  L.  461,  7  &  Ot  260,  holding  Judgment  against  defend- 
ant and  surety  on  attachment  bond,  valid;  Hopkins  v.  Orr,  124  XJ. 
S.  516,  81  Jm  626,  8  8.  Ot  682,  applying  rule  In  action  on  promissory 
note. 

Appeal  and  error.—  taretiee  on  appeal  bond,  by  act  of  signing 
bond,  become  voluntary  parties  to  suit,  and  are  subject  to  court's 
decree,  p.  428. 

Approved  in  McOlaskey  v.  Barr,  70  Fed.  412;  417,  holding  surety 
liable  on  cost  bond. 

Partnership. —  Surviving  partners  are  not  chargeable  with  va3ue 
of  property  at  date  of  partner's  death,  p.  423. 

Partnership. —  Surviving  partners  need  not  purchase  a  deceased 
partner's  interest,  but  may  close  out  the  concern  and  pay  his  share 
to  his  administrator,  and  they  must  use  reasonable  care  and  dili- 
gence, p.  424. 

Cited  with  approval  in  Hoyt  v.  Sprague,  12  Fed.  Cas.  767,  hold- 
ing settlement  by  administrator  with  surviving  partners,  vaUd;  Free- 
man V.  Freeman,  186  Mass.  264,  decreeing  accounting  against  sur- 
viving partner  for  profits  made  after  partner's  death;  dissenting 
opinion  in  Oliver  v.  Forrester,  96  lU.  829,  majority  holding  sur- 
viving partner  not  liable  for  loss  of  goods  received  after  partner's 
death;  arguendo,  In^  Inglis  v.  Floyd,  83  Mo.  App.  582,  compelling 
accounting  from  partner  who  excluded  other  and  sold  goods. 

Partnership. —  Surviving  partners  are  not  chargeable  with  value 
of  partnership  real  estate,  title  to  which  is  left  by  decree  in  an  heir 
of  deceased  partner,  p.  424. 

17  WalL  425^87,  21  L.  660,  STATB  v.  STOLL. 

Statutes. —  Former  law  is  repealed  by  later  one  only  when  har- 
mony is  impossible  and  they  cannot  stand  together,  p.  431. 

Cited  and*  principle  followed  in^Venable  v.  Richards,  105  U.  S. 
638,  26  L.  1197,  construing  statutes  on  removal  of  causes;  Dx  parte 
Crow  Dog.  109  tJ.  S.  570,  27  L.  1035,  3  S.  Ct  405,  collecting  authori- 
ties, and  holding  United  States  District  Court  has  Jurisdiction  over 
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effeiuMS  committed  on  Indian  reserratlon;  Ohew  Heong  ▼.  United 
States,  112  X7.  &  650,  28  L.  774.  6  &  Ct  260,  construing  Chinese 
restriction  acts;  United  States  ▼.  Langston,  118  U.  S.  398,  80  L.  166, 
6  8.  Ot.  1187,  holding  statute  fixing  annual  salary  not  suspended 
by  later  law  appropriating  less  amount  for  a  particular  year;  Louis- 
rille  Water  Ca  ▼.  Clark,  148  U.  &  11,  86  U  68,  12  S.  Ct  849,  hold- 
ing statute  r^Mallng  previoua  exemption  from  taxation  yalid;  United 
States  T.  Mexican  Nat  By.,  40  Fed.  772,  reriewing  authorities,  and 
holding  Circuit  Court  can  enforce  statutory  penalty  against  im- 
portation of  contract  labor;  Gowen  y.  Harley,  66  Fed.  979,  12  U.  S. 
App.  674»  construing  statutes  conferring  on  courto  jurisdiction  over 
suite  between  railroad  and  Indians;  Smith  t.  Atchison,  ete.,  B.  B., 
64  Fed.  277,  holding  charts  method  of  corporation  voting  not 
changed  by  later  statute;  New  York,  etc  B.  B.  v.  Bridgeport  Trao- 
tkm  Co^  65  Conn.  429,  82  Aa  956,  29  L.  B.  A.  872,  holding  charter 
pririlege  of  electric  railroad  te  cross  steam  railroad  tracks  not  af> 
fected  by  later  general  law  prohibiting  such  crossing;  Spring  y. 
Collector,  etc,  78  IlL  104,  construing  city  charter  and  general  legis* 
lation  on  power  of  taxation;  State  y.  Archibidd,  48  Minn.  880,  45 
N.  W.  607,  h<Hding  law  changing  specific  county  boundaries,  not  re* 
pealed  by  general  law  regulating  unorganised  counties;  Bogardns 
y.  Gordon,  68  N.  J.  Bq.  43,  80  AtL  818,  holding  general  usury  act 
repeals  local  act  when  inconsistent;  Cortesy  y.  Territory,  7  N.  Mex. 
99,  82  Pac  607,  19  L.  B.  A.  866,  construing  statutes  prohibiting  sale 
of  Uquor  on  Sunday;  Winslow  y.  Morton,  118  N.  C.  492,  24  S.  E.  419, 
holding  goyemor  has  power  to  remove  militia  officer  under  State 
laws  and  code;  State  y.  Enoch,  26  W.  Ya.  257,  construing  statutes 
regulating  business  of  druggists;  dissenting  opinion  in  Stryker  y. 
Board  of  Commrs.,  ete.,  77  Fed.  582,  40  U.  S.  App.  583,  majority 
holding  Judgment  creditor  not  entitled  to  mandamus  against  county 
board,  under  stetutes;  Durham  y.  State,  89  Tenn.  754,  18  S.  W.  81, 
majority  holding  that  statute  proyiding  for  imprisonment  at  hard 
labor  for  fine  and  coste  only,  does  not  repeal  law  providing  such  as 
punishment  for  misdemeanor. 

Banks. —  Where  bank  charter  provides  that  ito  notes  shall  be 
receivable  for  State  taxes,  the  Stete,  though  reserving  power  to 
terminate  this  provision,  can  do  so  only  by  clear  and  unobscure  lan- 
guage; no  such  intent  will  be  imputed  from  an  obscure  provision, 
p.  436L 

Cited  and  principle  applied  in  Hayes  y.  Holly  Springs,  114  U.  S. 
126,  29  L.  83,  5  S.  Ct  788,  holding  municipal  bonds  void  in  absence 
«f  dear  legislative  authority  to  issue  them;  South  Carolina  v. 
Gumey,  164  U.  S.  698,  14  S.  Ct  1210,  apt)lylng  rule;  Bell  v.  Farm- 
vllle,  etc,  Co.,  91  Ya.  108,  20  S.  E.  945,  holding  irregular  municipal 
bonds,  not  ratified  vrithout  clear  language  by  the  legislature;  dis- 
senting opinion  in  Brskine  v.  Nelson  County,  4  N.  Dak.  87,  68  N.  W. 
866,  27  L.  B.  A.  708,  and  n.,  majority  holding  that  to  legalize  void 
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eyidences  of  municipal  indebtedness,  the  purpose  must  be  clearly 
expressed  by  the  legislature. 

Statates. — Special  charter  or  authority  derived  from  leglfllatort 
is  not  affected  by  general  legislation  on  the  subject,  p.  436. 

Olted  and  principle  applied  in  Gilchrist  y.  Helena,  etc,  B.  R.,  47 
Fed.  505,  holding  law  regulating  recording  of  railroad  mortgages 
not  affected  by  general  mortgage  law;  Gowen  t.  Harley,  56  Fed. 
079,  12  U.  S.  App.  574,  holding  statute  establishing  court  in  Indian 
Territory  does  not  deprive  United  States  Circuit  Court  of  special 
jurisdiction;  Huron  y.  Second,  etc.  Bank,  86  Fed.  281,  57  U.  8. 
App.  609»  holding  municipal  bonds  issued  under  charter  authority 
not  affected  by  general  laws;  New  York,  etc.,  B.  B.  v.  Bridgeport 
Traction  Co.,  65  Conn.  429,  82  AtL  956,  29  L.  B.  A.  372,  holing 
charter  privilege  of  electric  railroad  to  cross  steam  railroad  tracks 
not  affected  by  later  general  law  prohibiting  such  crossing;  Spring 
V.  Collector,  etc,  78  UL  104,  construing  city  charter  and  general 
legislation  on  power  of  taxation;  Dewey  v.  Central  Car,  etc.,  Co., 
42  Mich,  402,  4  N.  W.  181,  collecting  authorities,  and  holding  pro- 
visions of  incorp<»*ation  law  regulating  suits  against  corporations 
must  govern,  and  not  general  laws. 

17  Wan.  437-489,  21  L.  694,  LASEBB  v.  BOCHBBBAU. 

Constitutional  law. —  No  one  can  be  condemned  as  to  person  or 
property  without  an  opportunity  to  be  heard,  p.  438. 

Cited  and  principle  applied  in  Newcomb  v.  Newcomb,  13  Bush* 
570,  26  Am.  Bep.  235,  holding  divorce  granted  on  default  after  con- 
structive service  on  wife  in  insane  asylum,  no  defense  to  action  for 
dower;  Dorr  v.  Bohr,  82  Ya.  363,  3  Am.  St  Bep.  109,  holding  at- 
tachment decree  of  Confederate  court  rendered  on  publication  of 
process  against  Northern  citizen  void;  Fairfax  v.  Alexandria,  28 
Gratt  37,  holding  decree  of  confiscation  void,  where  party  was  not 
allowed  to  defend;  Grinnan  v.  Edwards,  21  W.  Ya.  362,  363,  granting 
specific  performance  of  sale  of  land,  notwithstanding  foreclosure 
during  BebelUon;  Haymond  v.  Camden,  22  W.  Ya.  194, 195, 202,  hold- 
ing foreclosure  of  mortgage  against  Confederate  citizen  after  con- 
structive service  of  process,  void;  Cunningham  v.  Brown,  39  W.  Ya, 
596,  20  8.  B.  618,  holding  unlawful  tax  sale  void. 

War. —  Citizen  of  Confederate  States  could  not  appoint  an  agent 
or  transact  any  other  business  within  the  Union  lines,  p.  439. 

Approved  in  Cgden  v.  Leland  University,  49  La.  Ann.  192,  21  Sa 
686,  holding  foreclosure  of  mortgage  on  land  of  Confederate  dtiseo 
after  constructive  service,  void;  Grinnan  v.  Edwards,  21  W.  Ya. 
362,  863,  spedflcally  enforcing  sale  of  land,  notwithstanding  fore- 
closure during  BebelUon;  dissenting  opinion  in  Burbank  v.  Conrad, 
96  U.  S.  305,  24  L.  728,  majority  holding  prior  unrecorded  sale  of 
land  good  against  the  United  States  in  confiscation  proceedings. 
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W«r« — Foredosnre  of  mortgage  within  Union  lines  against  a 
person  expelled  into  the  Confederacy  is  void,  p.  439. 

Oited  and  principle  applied  in  Dorr  y.  Gibboney,  8  Hughes,  888, 
F.  O.  4,008,  holding  a  decree  of  a  Confederate  court  rendered  against 
loyal  citisen  on  publication  of  notice,  void;  Kimball  ▼.  Taylor,  2 
Woods,  41,  F,  C.  7,775,  applying  rule  to  seizure  and  sale  of  prop- 
erty for  debts;  Ogden  y.  Leland  Unirersity,  49  La.  Ann.  192,  21 
So.  688,  applying  rule  in  land  partition  suit;  Dorr  ▼.  Bohr,  82  Ya. 
363,  8  Am.  St  Bep.  109,  holding  attachment  decree  of  Confederate 
court  rendered  on  publication  of  process  against  Northern  citizen 
void;  Orinnan  v.  Edwards,  21  W.  Va.  362,  363,  holding  Judicial  sale 
for  non-payment  of  purchase  price  no  defense  to  suit  for  specific 
performance  of  sale;  Haymond  ▼.  Camden,  22  W.  Va.  194,  195, 
202,  applying  rule,  and  allowing  recovery  of  land;  Stum  y.  Fleming, 
22  W.  Va.  420,  holding  attachment  sale  under  decree,  rendered  after 
publication  of  process  against  Confederate  citizen,  void;  dissenting 
opinion  in  De  Jamette  ▼.  De  Giveryille,  56  Mo.  461,  majority  hold- 
ing sale  under  trust  deed  valid,  though  made  during  war,  against 
Confederate  citizen.  Cited,  arguendo,  in  Newcomb  v.  Newcomb, 
13  Bush,  579,  26  Am.  Bep.  241,  holding  divorce  granted  by  default 
on  constructive  service  against  wife  in  insane  asylum,  no  defense 
to  suit  for  dower.    Bee  valuable  note  in  96  Am.  Dec.  681. 

Distinguished  in  University  v.  Finch,  18  WalL  110,  21  L.  821,  hold- 
ing sale  of  land  under  power  in  trust  deed  executed  by  Southerners 
before  the  war,  valid,  although  sale  was  made  during  war. 

17  WalL  489-445,  21  L.  696,  BX  PABTB  ATCCHA. 

Court  of  Claims  has  Jurisdiction  only  of  cases  arising  out  of  trans- 
actions between  the  government  and  claimants,  and  not  those  aris- 
ing from  treaties,  p.  444. 

Followed  In  Great  Western  Ins.  Co.  v.  United  States,  112  U.  8. 
198,  28  L.  689,  6  S.  Ct  102,  dismissing  daim  to  money  received  under 
treaty. 

Court  of  OlalmA  decisions  are  governed  by  ordinary  rules  of 
evidence,  p.  444. 

Courts. —  When  Jurisdiction  to  decide  claims  arising  under  a 
treaty  is  conferred  upon  Court  of  Claims  by  special  act,  its  author- 
ity and  appellate  authority  of  Supreme  Court,  are  limited  by  the 
act,  p.  444. 

Approved  in  Great  Western  Ins.  Co.  t.  United  States,  112  U.  S. 
198,  28  L.  689,  5  S.  Ct  102,  dismissing  daim  to  money  received  by 
United  States  under  treaty. 

Courts. —  Where  special  act  gave  Court  of  Claims  authority  to 
determine  daim  arising  under  Mexican  treaty,  but  did  not  provide 
for  review  of  Its  action,  appeal  will  lie,  p.  445. 
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FoOowed  In  United  States  t.  GilUat,  164  tJ.  8.  46,  41  L.  845»  17 
8.  Ot  18,  dlamltsing  appeals  In  French  spoliation  claims. 

17  Wan.  445-468,  21  L.  875,  RAILROAD  GO.  ▼.  BROWN. 

Trooess. — 'Under  act  of  Congress  incorporating  a  railroad,  ser- 
Tice  of  process  on  a  director  was  made  sufficient,  p.  449. 

Followed  In  Georgia,  etc.,  R.  B.  t.  Bigelow,  68  Qa.  228,  holding 
service  on  depot  agent  and  on  director  sufficient 

OProoesfl. —  Where  record  shows  tliat  a  party  was  a  railroad  di- 
rector shortly  before  suit,  it  will  be  presumed  he  was  such  when 
summons  was  served  on  him,  in  absence  of  contrary  proof,  p.  460. 

Cited  in  State  v.  Jones,  55  Minn.  882,  56  N.  W.  1069,  applying 
rule  to  service  of  notice  of  appeal  on  county  attorney. 

Appearance. —  Service  of  process  cannot  be  objected  to  as  de- 
fective after  voluntary  appearance  of  defendant  and  trial,  p.  450. 

OoirporatlonB. —  Railroad  cannot  escape  performance  of  charter 
or  other  legal  duties  by  voluntary  lease  of  its  road,  p.  450. 

Cited  and  principle  applied  in  Pennsylvania  R.  B.  v.  Jones,  155 
U.  S.  850,  89  L.  182,  15  S.  Ct  142,  holding  railroad  not  liable  for 
injuries  to  postal  clerks  on  connecting  line;  Van  Dresser  v.  Oregon 
Ry.,  etc.,  48  Fed.  204,  collecting  authorities,  and  holding  service  of 
summons  on  agent  of  lessee  binding  on  lessor;  Pacific  Postal  Tele- 
graph Co.  V.  Western  Union  Telegraph  Co.,  50  Fed.  495,  refusing 
Injunction  to  telegraph  company  claiming  exclusive  right  by  con- 
tract to  construct  line  along  railroad;  Lee  v.  Southern  Pacific  R.  R., 
116  CaL  103.  58  Am.  St  Rep.  143,  47  Pac.  933,  38  L.  R.  A.  73,  holding 
lessor  liable  for  injury  to  servant  of  lessee  through  negligent  con- 
struction of  railroad;  Chattanooga,  etc.,  R.  R.  v.  Liddell,  85  Ga. 
484,  21  Am.  St  Rep.  176,  11  S.  E.  855,  and  Lakin  v.  Willamette  R. 
R.,  18  Or.  441,  57  Am.  Rep.  27, 11  Pac.  70,  both  holding  railroad  liable 
for  negligence  of  construction  company  operating  it;  Central  Trust 
Ca  V.  Charlotte,  etc.,  R.  R.,  65  Fed.  261,  Southern  Ry.  v.  Bouknight, 
70  Fed.  449,  25  U.  S.  App.  415,  30  L.  R.  A.  828,  Singleton  v.  South- 
western R.  R.,  70  Ga.  468,  48  Am.  Rep.  577,  Palmer  v.  Utah,  etc., 
Ry.,  2  Idaho,  353,  16  Pac.  654,  Balsley  v.  St  Louis,  etc.,  R.  R.,  119 
in.  72,  59  Am.  Rep.  786,  8  N.  B.  861,  Bower  v.  B.  &  S.  W.  R.  Co., 
42  Iowa,  547,  Braslin  v.  Somerville  Horse  R.  R.,  145  Mass.  68,  13 
N.  B.  68.  Backus  v.  Detroit  etc..  R.  R.,  71  Mich.  655,  40  N.  W.  64, 
ChoOette  V.  Omaha,  etc.,  R.  R.,  26  Neb.  168,  41  N.  W.  1109,  4  L. 
R.  A.  189,  Abbott  v.  Johnstown,  etc..  Horse  R.  R.,  80  N.  Y.  80,  36 
Am.  Rep.  574,  Hanlon  v.  Philadelphia,  etc.  Turnpike  Road  Co.,  182 
Pa.  St  121,  87  Atl.  945,  National  Bank,  etc.  v.  Atlanta,  etc.,  R.  R., 
25  8.  C.  222,  Harmon  v.  Columbia,  etc,  R.  R.,  28  8.  a  404,  18  Am. 
St  Rep.  688,  6  &  B.  836,  Bouknight  v.  Charlotte,  etc,  B.  R.,  41  S.  O. 


421, 19  8.  B.  017,  and  Pair  t.  SpartanlMirg,  etc*  B.  B.,  48  B.  0.  198, 
199,  49  Am.  St  Bep.  826,  828,  20  8.  B.  1009,  1010,  aU  holding  lestor 
liable  for  negligence  of  leaaee  in  absence  of  exemption  by  the  leg* 
Idatnre;  Bicketti  v.  Binningham  St  B.  B.,  86  Ala.  605,  5  So.  855, 
holding  railroad  company  liable  for  negligent  injury  to  passenger 
after  nnanthoriied  sale;  State,  etc,  B.  B.  ▼.  Board  of  B.  B.  Oommrs., 
41  N.  J.  L.  248,  holding  railroad  liable  for  taxes,  althongh  its  road 
is  in  mortgagee's  hands;  Central,  etc,  B.  B.  y.  Morris,  68  Tex.  59, 
8  8.  W.  460,  holding  vendor  railroad  company  under  nnauthorized 
sale  liable  for  refusal  of  yendee  to  transport  freight;  Naglee  y. 
Alexandria,  etc.  By.,  88  Va.  711,  5  Am.  St  Bep.  811,  8  S.  B.  871, 
holding  railroad  company  liable  for  negligent  fire,  although  road 
is  in  possession  of  mortgage  trustees;  Bicketts  v.  Chesapeake,  etc, 
By^  88  W.  y a.  486,  25  Am.  St  Bep.  008,  10  S.  B.  802, 7  L.  B.  A.  855, 
holding  lessor  railroad  liable  for  assault  on  passenger  by  trainman 
of  lessee. 

Followed  in  Houston,  etc,  B.  B.  ▼.  Bowles,  168  U.  S.  706,  42  L. 
1218,  18  S.  Ct  943.  Cited,  arguendo,  in  Averill  y.  Southern  By.,  75 
Fed.  741,  holding  lessor  railroad  controlling  rates  a  necessary  party 
to  suit  to  restrain  rate-cutting.  See  valuable  note  in  71  Am.  Dec, 
296,  and  exhaustiye  note  in  85  Am.  St  Bep.  894,  58  Am.  St  Bep.  14& 

Distinguished  in  Pinkerton  v.  Penn.  Traction  Co.,  198  Pa.  286,  44 
AtL  286,  and  Arrowsmith  v.  Nashville,  etc.,  B.  B.,  57  Fed.  171,  hold- 
ing railroad  lessor  not  liable  for  negligence  of  lessee,  where  lease 
was  made  by  authority  of  law;  Hukill  v.  MaysviUe,  etc.,  B.  B.,  72 
Fed.  758,  East  Line,  etc,  B.  B.  v.  Culberson,  72  Tex.  385,  13  Am.  St 
Bep.  818,  10  S.  W.  710,  8  L.  B.  A.  571,  holding  lessor  not  liable  for 
negligent  injury  to  servant  of  lessee  railroad. 

A  railroad  company  is  relieved  from  liability  when  its  road  is 
under  excUudve  possession  of  a  receiver,  who  has  entire  control  of 
all  servants,  p.  461. 

Cited  with  approval  in  P^msylvania  B.  B.  v.  Jones,  156  T7.  S.  850, 
89  L.  182,  16  S.  Ct  142,  holding  railroad  not  liable  for  injuries  to 
postal  clerks  on  connecting  line;  Memphis,  etc.,  B.  B.  v.  Hoechner, 
67  Fed.  467,  469,  81  U.  8.  App.  644,  applying  rule  in  action  for  per- 
sonal injuries;  Lock  v.  Turnpike  Co.,  100  Tenn.  169,  47  S.  W.  134, 
applying  rule  to  turnpike  company.    See  note  in  5  Am.  St  Bep.  814. 

Distinguished  in  Parr  v.  Spartanburg,  etc.,  B.  B.,  48  S.  C.  198, 
49  Am.  St  Bep.  826,  20  S.  B.  1009,  holding  lessor  railroad  liable  for 
negligence,  although  road  is  operated  by  receivers  of  lessee. 

Bailroads. —  Where  railroad  tickets  are  issued  in  name  of  lessor 
company  it  cannot  deny  liability  for  acts  of  lessess  or  receiver, 
p.  451. 

Distinguished  in  Arrowsmith  v.  Nashville,  etc.,  B.  B.,  67  Fed. 
176,  176,  holding  lessor  railroad  not  liable  for  negligence  of  lessef 
where  lease  was  made  under  authority  of  law. 
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Bailzoads. —  Where  franchise  prorldee  that  no  person  shall  be 
ezchided  from  the  ears  on  account  of  color,  company  has  no  right 
to  separate  colored  from  white  passengers,  p.  468. 

Olted  In  Board  of  Bducatlon  t.  Tlnnon,  26  Kan.  20,  holding  school 
board  cannot  place  colored  children  In  a  bnlldlng  apart  from  whites; 
dissenting  opinion  In  People,  etc.  v.  Gallagher,  93  N.  Y.  400,  majority 
holding  that  State  may  establish  separate  schools  for  black  and 
white  children;  arguendo,  In  Qnlgley  t.  Central  Pac  B.  B.,  S  Sawy. 
118,  F.  0.  11,510,  and  Brown  v.  Memphis,  etc.,  B.  B.,  7  Fed.  56,  64, 
both  holing  railroad  liable  for  wrongful  expulsion  of  passenger 
from  car;  Hall  v.  Memphis,  etc.,  B.  B.,  15  Fed.  67,  holding  railroad 
not  liable  for  expulsion  of  passenger  holding  expired  ticket  See 
note  In  40  Am.  Bep.  203,  46  Am.  Bep.  248. 

Distinguished  In  Plessy  v.  Ferguson,  163  XT.  S.  546,  41  L.  259,  16 
8.  Gt  1141,  upholding  State  law  providing  for  separate  cars  for 
white  and  black  passengers;  People,  etc.  t.  Gallagher,  93  N.  Y.  455, 
45  Am.  Bep.  244,  State  may  establish  separate  equal  schools  for 
black  and  white  children  and  enforce  the  separation. 

« 

17  WalL  453-460,  21  L.  700,  ADAMS  ▼.  BUBKB. 

Patents. —  Purchaser  of  patented  machine  from  patentee  or  his 
assignee  has  right  to  use  It  so  long  as  it  Is  capable  of  use,  unaffected 
by  expiration  or  renewal  of  patent,  p.  455. 

Cited  and  principle  applied  in  Paper-Bag  Cases,  105  U.  S.  771, 
26  L.  961,  Blrdsell  v.  Shallol,  112  U.  S.  487,  28  L.  769,  5  S.  Ct  245, 
Edison  Blectric-Ught  Co.  ▼.  Citizens'  Blec.,  etc,  Co.,  64  Fed.  492, 
and  Edison  Blectrlc-Llght  Co.  v.  Bloomlngdale,  65  Fed.  214,  all  apply- 
ing rule  in  infringement  suits;  Wade  ▼.  Metcalf,  129  U.  S.  205,  82 
L.  663,  9  S.  Ct  278,  holding  machine  constructed  with  consent  of 
inventor  before  application  for  patent  may  be  subsequently  used; 
Hobble  V.  Jennlson,  149  U.  8.  862,  863,  87  L.  768,  769,  18  S.  Ct  881, 
and  Keeler  v.  Standard  Foldlng-Bed  Co.,  167  U.  8.  663,  665,  666, 
39  L.  850,  851,  16  S.  Ct  739,  740,  741,  both  holding  purchaser  from 
territorial  assignee  may  use  or  sell  the  patented  articles  elsewhere; 
Dorsey,  etc.,  Bake  Co.  v.  Bradley  Mfg.  Co.,  12  Blatchf.  208,  209,  F, 
C.  4,015,  refusing  preliminary  injunction  against  licensee  manufac^ 
turlng  patented  article  for  exportation;  Montross  v.  Biabie,  24 
Blatchf.  283,  30  Fed.  236,  refusing  to  enjoin  receiver  of  partnership 
from  selling  stoves  patented  by  one  partner;  Anderson  v.  Biler,  46 
Fed.  781,  holding  purchaser  before  application  for  patent  may  man- 
ufacture and  sell  articles  thereafter;  Jackson  v.  Vaughan,  73  Fed. 
839,  collecting  authorities,  and  holding  purchaser  from  territorial 
assignee  may  sell  in  territory  reserved  by  patentee;  dissenting  opin- 
ion in  Ke^er  v.  Standard  Foldlng-Bed  Co.,  157  U.  S.  669,  670,  671, 
19  L.  852,  15  S.  Ct  742,  majority  holding  supra;  arguendo,  in  Edison 
Electric-Light  Go.  v.  Goelet  65  Fed.  618. 
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Dlstlngolthed  In  Boesch  v.  Graff,  188  XT.  8.  703,  38  K  700,  10  8. 
Ot  880,  holding  an  article  patented  In  foreign  country  and  In  United 
Stated  cannot  be  imported  and  sold  here  without  content  of  owner 
of  United  States  patent,  affirming  8.  C,  88  Fed.  279;  Hatch  v. 
Adams,  22  Fed.  488v  and  OaL  Blectrical  Works  y.  Finck,  47  Fed. 
S86,  holding  purchaser  from  territorial  assignee  of  patent  cannot 
sell  ^e  articles  outside  his  Tender's  territory;  Dayis  Blec  Works 
y.  Bdison  Blec.  Go.,  60  Fed.  278,  279,  21  U.  8.  App.  74,  holding  pur- 
chaser cannot  insert  a  new  filament  in  patented  incandescent  lamp; 
Heaton,  etc,  Button-Fastenor  Oo.  y.  Bureka  Specialty  Ck)^  77  Fed. 
290^  47  U.  8.  App.  146,  85  L.  R.  A.  780,  restraining  breach  of  condition 
of  sale  of  patented  machine  that  yendee  would  use  only  unpatented 
fasteners  manufactured  by  yendor;  Dickerson  y.  Tinling,  84  Fed. 
194,  65  U.  8.  App.  219,  restraining  purchaser  from  assignee  in  foreign 
country  from  breach  of  condition  that  articles  should  not  be  im- 
ported w  soM  in  United  States. 

Patents. —  Right  to  sell,  to  manufacture,  and  to  use  a  patented 
machine  are  each  substantive  rights,  and  may  be  granted  sepa- 
rately by  patentee,  p.  456. 

Approyed  and  relied  upon  in  Dorsey,  etc..  Bake  Ck>.  y.  Bradley 
Mfg.  Oon  12  Blatchf.  204,  F.  a  4,015,  refusing  preliminary  injunc- 
tion against  licensee  manufacturing  patented  article  for  exportation; 
Hatch  y.  Adams,  22  Fed.  438,  holding  purchaser  from  territorial 
assignee  of  patent  cannot  sell  the  articles  outside  his  vendor's  ter- 
ritory; Montross  y.  Mabie,  24  Blatchf.  288,  80  Fed.  285,  refusing  to 
enjoin  receiver  of  partnership  from  selling  stoves  patented  by  one 
partner;  Hatfield  v.  Smith,  44  Fed.  855,  holding  sale  by  patentee  of 
all  rights,  but  reserving  ownership  and  royalties,  a  license  and  not 
an  assignment;  Bice  v.  Boss,  46  Fed.  197,  holding  territorial  assignee 
without  right  to  sell  cannot  sue  f<^  infringement;  Anderson  y. 
Biler,  46  Fed.  781,  holding  purchaser  before  application  for  patent 
may  manufacture  and  sen  articles  thereafter;  Heaton,  etc.,  But- 
ton-Fiuitener  Co.  y.  Bureka  Specialty  Go.,  77  Fed.  291,  47  U. 
S.  App.  146,  85  li.  B.  A.  780,  restraining  breach  of  condition  of  sale 
of  patented  madUne.  Cited,  arguendo,  in  Commercial,  etc.,  Tele- 
graph Co.  y.  New  Bngland,  etc..  Telegraph  Co.,  61  Vt  251,  15  Am. 
St  Rep.  901,  17  Aa  1074,  6  L.  R.  A.  165,  and  n.,  heading  lease  of 
patent  for  public  use  cannot  be  restricted  to  a  portion  of  the  public, 
and  granting  mandamus  compelling  connection  of  telephone  with 
telegraph  company. 

Patents. —  When  patentee  has  assigned  aU  his  rights  within  a 
certain  district,  purchaser  from  assignee  may  use  patented  article 
outside  such  district,  p.  457. 

Cited  and  principle  followed  in  Hobble  v.  Jennison,  149  U.  S.  860, 
361,  37  L.  768,  18  8.  Ct  880,  Keeler  v.  Standard  Folding-Bed  Co., 
157  U.  8;  663,  665,  89  L.  850,  15  S.  Ct  739,  740,  HcKay  v.  Wooster, 
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2  BftW7«  87e,  F.  0.  SJBAt,  Hobble  ▼.  Smith,  27  Fed.  Ml»  Hobble  t. 
Jennieon,  40  Fed.  891,  and  Bdison  Blectrle-Ught  Ck>.  ▼.  Ooelet,  65 
Fed.  614,  all  applying  nile  In  Infringement  suits;  Jackson  t. 
Vangban,  78  Fed.  840,  842,  collecting  authorities,  and  holding  pur- 
chaser may  sell  the  article  In  territory  reserved  by  the  patentee; 
dissenting  opinion  In  Keeler  t.  Standard  Foldlng-Bed  Oo.,  157  U.  S. 
609,  671,  89  L.  852,  15  S.  Ot  742,  majority  applying  rule  to  sale  as 
well  as  use  of  patented  article. 

Limited  in  Hatch  y.  Adams,  22  Fed.  486,  OaL  Blectrical  Works 
v.  Finck,  47  Fed.  585,  586,  and  Standard  Foldlng-Bed  Oo.  ▼.  Keeler, 
87  Fed.  694,  all  holding  purchaser  of  patented  article  from  assignee 
for  a  certain  district  cannot  sell  It  outside;  Hobble  t.  Smith,  27  Fed. 
662,  holding  territorial  assignee  cannot  sell  patented  articles  to  be 
deUyered  outelde  his  district;  Hatch  ▼.  Hall,  24  Blatchf.  858,  80 
Fed.  614,  holding  territorial  assignee  of  patent  liable  as  Infringer 
for  furnishing  articles  to  be  sold  outside  his  district;  Qraff  t.  Boesch, 

83  Fed.  279,  holding  article  patented  in  United  States  and  Germany 
cannot  be  imported  and  sold  here  without  consent  of  United  States 
patentee;  Sheldon  Axle  Oo.  v.  Standard  Axle-Works,  87  Fed.  789, 
790,  791,  8  L.  R.  A.  656,  657,  enjoining  subsequent  assignee  from 
using  articles  within  district  of  prior  assignee;  Dlckerson  t.  Tlnllng, 

84  Fed.  194,  55  tJ.  S.  App.  210,  restraining  purchaser  from  assignee 
in  foreign  country  from  breach  of  condition  that  artlde  should  not 
be  sold  in  United  States. 

17  WalL  460-463,  21  L.  679,  PHILP  v.  NOOK. 

Patents. —  An  infringer  is  liable  under  United  States  statutes  for 
actual  damages  sustained,  measured  by  royalties  or  profits,  p.  462. 

Oited  and  principle  followed  in  Yale  Lock  Oo.  t.  Sargent,  117  U.  S. 
553,  29  L.  960,  6  S.  Ot  948,  sllowlng  damage  measured  by  enforced 
reduction  of  prices;  Tilghman  ▼.  Proctor,  125  U.  S.  144,  81  L.  666^ 
8  S.  Ot  898,  and  Oassidy  v.  Hunt,  75  Fed.  1015,  both  applying  rule; 
SchiUinger  v.  Ounther,  15  Blatchf.  810,  F.  0. 12,457,  holding  patentee 
can  recover  only  profits  due  to  his  Inrention;  Oreamer  t.  Bowers, 

85  Fed.  208,  allowing  recovery  at  rate  offered  by  plaintiff  In  his 
testimony. 

Patents. —  Where  infringement  Is  confined  to  part  of  thing  sold, 
recovery  must  be  limited  accordingly,  and  counsel  fees  cannot  be 
included,  p.  462. 

Approved  In  Qould's  Mfg.  Oo.  v.  Oowing,  12  Blatchf.  250,  F.  O. 
5,642,  applying  rule  where  patent  covered  only  an  improvement; 
Holbrook  t.  Small,  12  Fed.  Oas.  826,  refusing  to  allow  expenses 
of  suit  as  part  of  recovery;  Oalkins  v.  Bertrand,  10  Blss.  449,  8  Fed. 
759,  Maier  v.  Brown,  17  Fed.  787,  Hunt  Bros.,  etc..  Packing  Oo. 
V.  Oassidy,  58  Fed.  261,  7  U.  S.  App.  424,  all  applying  rule. 

Patents. —  In  Infringement  suits  damages  must  be  proved,  and 
not  left  to  conjecture,  p.  462. 
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Approved  In  Dobson  t,  Hartford  Oarpet  Co.,  114  U.  8.  445,  29 
L.  179,  5  S.  Ot  948,  collecting  authortties,  and  allowing  nominal 
damages;  Gould's  Mfg.  Co.  v.  Cowing,  12  Blatchf.  260,  F.  C.  6,642, 
Calkins  ▼•  Bertrand,  10  Biss.  460,  8  Fed.  769,  Maler  ▼•  Brown,  17 
Fed.  787,  Boyer  v.  Schnltz  Belting  Co.,  46  Fed.  62,  Kirk  v.  Du  Bois, 
46  Fed.  487,  Hnnt  Bros'.  Print  Packing  Co.  t.  Cassidy,  63  Fed.  262, 
7  U.  8.  App.  424,  all  granting  only  nominal  damages  in  absence  of 
proof;  Buerk  t.  Imhaeuser,  14  Blatchf.  21,  F.  C.  2,107,  and  Morss 
y.  Union  Fwm  Co.,  89  Fed.  471,  both  applying  mle. 

Patents. —  Instruction  to  Jury  in  infringement  suit  to  award  re- 
muneration for  loss,  and  "reimbursement  for  necessary  expendi- 
tures," is  too  broad  and  vague,  p.  462. 

17  WalL  463-478,  21  L.  617,  CABLTON  t.  BOKBE. 

Patents. —  Claims  in  reissued  patent  must  be  limited  by  state  of 
art  when  original  patent  was  ap];^ed  for,  p.  471. 

Approved  in  McBride  v.  Kingman,  72  Fed.  912,  applying  rule  in 
holding  patent  for  riding  attachment  for  plows,  not  infringed. 

Patents.— Claims  in  a  reissued  patent  are  void  if  more  compre- 
hensive than  claims  in  original  patent,  p.  471. 

Approved  in  Smith  v.  Merriam,  6  Fed.  718»  collecting  author- 
ities, and  holding  reissue  of  patent  for  sewing  machine  presser-f oot, 
valid.    8ee  note  in  10  Biss.  4ia 

Patents. —  In  this  case,  court  disapproves  all-embracing,  general 
claims,  calculated  to  discourage  further  invention  on  similar  Unes 
and  to  cover  antecedent  inventions,  p.  472. 

Cited  in  Union  Paper  Collar  Co.  v.  White,  24  Fed.  Cas.  678,  enjoin- 
ing infilDgement  of  patent  on  collars,  and  construing  claim;  Consoli- 
dated Brake-Shoe  Co.  v.  Detroit  Steel,  etc.,  Co.,  69  Fed.  906,  enjoin* 
ing  infringement  of  patent  on  brake-shoes. 

Patents. —  Where  a  specification,  by  ambiguity  and  needless  mul- 
tiplication of  nebulous  claims,  is  calculated  to  deceive  and  mislead 
the  public,  patent  is  void,  p.  472. 

Approved  in  Combined,  etc..  Can  Co.  v.  Lloyd,  11  Fed.  164,  hold- 
ing daim  for  a  feature  included  in  another  claim,  void;  also  a  claim 
for  an  aggregation  of  old,  known  elements. 

Patents. —  A  claim  which  covers  a  prior  invention,  is  void,  p. 
472. 

Patents. —  One  void  claim  does  not  vitiate  entire  patent,  if  made 
by  mistake  or  inadvertence,  and  without  fraud,  p.  472. 

Approved  in  Smith  v.  Merriam,  6  Fed.  718,  collecting  authorities, 
and  holding  reissued  patent  for  sewing  machine  presser-f  oot,  valid; 
Wood  V.  Packer,  17  Fed.  661,  holding  reissued  patent  for  coal  cart, 
valid. 
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Patents. —  In  passing  upon  validity  of  claims  In  a  patent,  history 
of  the  art  will  be  reylewed,  p.  478. 

17  Wan.  478-488,  21  L.  728,  WILSON  T.  OITY  BANE. 

Bankruptcy. —  Primary  object  of  bankruptcy  Is  to  secure  a  Just 
distribution  of  property  among  creditors;  secondary  object  Is  release 
of  bankrupt  from  his  debts,  p.  481. 

Approved  In  Frankel  v.  Oredltors,  20  Nev.  08,  14  Pac  777,  con- 
struing State  Insolvent  act 

Bankruptcy. —  Averments  required  by  statute.  In  a  voluntary 
petition  In  bankruptcy,  cannot  be  traversed,  nor  Is  any  Inquiry  as 
to  their  truth  permitted,  p.  481. 

Bankruptcy. —  Administration  of  the  effects  of  voluntary  bank- 
rupt proceeds  under  direction  of  court,  p.  481. 

Bankruptcy. —  Petition  for  Involuntary  bankruptcy  must  comply 
with  requirements  of  statute,  and  necessary  allegations  may  be 
denied  by  debtor,  who  may  demand  verdict  of  a  Jury,  p.*  481. 

Approved  In  Sanford  v.  Huzford,  82  Mich.  816,  321,  20  Am.  Rep. 
649,  652,  holding  agreement  to  withdraw  opposition  to  bankruptcy 
proceedings,  valid. 

Bankruptcy.— To  render  a  transfer  of  property  void,  as  fraudu- 
lent preference,  there  must  be  an  Intent  to  give  preference  to  a 
creditor,  or  to  defeat  or  delay  operation  of  the  act,  p.  484. 

Cited  with  approval  In  Mays  v.  Fritton,  20  WalL  420,  22  L.  891, 
holding  bond  and  Judgment  by  confession,  valid  in  creditor's  hands; 
Bumhisel  v.  Firman,  22  WalL  178,  22  Jj.  769,  holding  a  new  mort- 
gage on  same  property  for  same  debt,  is  not  a  preference;  Brown 
V.  Jefferson,  etc,  Bank,  19  Blatchf.  821,  822,  823,  9  Fed.  259,  261, 
holding  collusive  Judgment  and  levy,  void  against  assignee  in  bank- 
ruptcy; Balfour  v.  Wheeler,  15  Fed.  232,  holding  execution  sale,  af- 
ter Judgment  on  note  given  to  prefer  a  creditor,  void;  S.  O.,  22 
Blatchf.  6,  18  Fed.  895,  affirmed;  Hoover  v.  Oreenbaum,  61  N.  Y. 
811,  holding  Judgment  by  confession  obtained  from  debtor  by  cred- 
itor's attorney,  but  without  latter's  knowledge,  valid;  Tyler  ,v.  Brock, 
68  N.  Y.  423,  holding  that  to  invalidate  a  transfer,  creditor  must 
have  reason  to  believe  debtor  Insolvent;  Ohadwick  v.  Carson,  78 
Ala.  121,  holding  mortgage  valid,  where  mortgagee  had  no  knowledge 
of  mortgagor's  Insolvency. 

Bankruptcy. —  There  is  no  moral  obligation  on  an  Insolvent,  un- 
less the  statute  requires  it,  to  petition  for  voluntary  bankruptcy 
when  sued  for  a  debt,  p.  485. 

Cited  and  relied  upon  In  National  Bank  v.  Warren,  96  IT.  S.  641, 
24  li.  640,  and  Henkelman  v.  Smith,  42  Md.  174,  refusing  recovery 
to  assignee  In  bankruptcy,  of  property  sold  under  execution;  Par- 
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tridge  T.  DearbOTn,  2  Low.  286,  287,  F.  O.  10,786,  holding  Hen  ob- 
tained by  Jndgmoit  on  debt  not  yet  payable,  void;  Witt  y.  Hereth, 
6  Blss.  470,  F.  G.  17,821,  holding  Judgment  and  execution.  Just  prior 
to  bankruptcy,  Talld;  In  re  Union  Pac.  B.  B.,  10  Bank,  Beg.  184, 
24  Fed.  Gas.  027,  holding  mortgage  to  secure  bonds  Issued  to  pay 
debts,  not  an  act  of  bankruptcy;  Parsons  ▼.  Gaswell*  1  Fed.  77, 
holding  Judgments  obtained  by  secret  co-operation  of  Insolvent 
debtor,  void;  Brown  v.  Jefterson,  etc.  Bank,  19  Blatchf.  822,  9  Fed. 
282,  and  Gonover  t.  Hull,  10  Wash.  688,  45  Am.  St  Bep.  824,  89 
Pac.  171,  both  holding  collusive  Judgment  and  levy  void,  as  against 
assignee  In  bankruptcy;  Mason  v.  Warthens,  7  W.  Va.  540,  holding 
attachment  U^i  not  displaced  by  bankruptcy  proceedings. 

Distinguished  In  Hyde  v.  Gorrlgan,  9  Bank.  Beg.  469,  12  Fed.  Gas. 
1107,  holding  execution,  after  default  Judgment  against  a  party  ut 
terly  Insolvent,  void. 

Torts. —  A  person  who  does  a  positive  act,  knowing  the  conse- 
quences beforehand.  Is  held  to  Intend  those  consequences,  p.  486. 

Approved  In  Hyde  v.  Gorrlgan,  9  Bank.  Beg.  469,  12  Fed.  Gas. 
1107,  holding  execution,  after  default  Judgment  against  one  ut- 
terly Insolvent,  void;  Zahm  v.  Fry,  9  Bank.  Beg.  561,  80  Fed.  Gas. 
906,  holding  Judgment  obtained  on  warrant  of  attorney  to  confess, 
given  to  creditor  by  Insolvent,  voidable. 

Torts. —  A  man  cannot  be  held  to  Intend  a  result  of  other  person's 
acts,  when  he  contributes  nothing  to  their  success  and  Is  under  no 
obligation  to^prevent  them,  p.  486. 

Approved  In  Hyde  v.  Gorrlgan,  9  Bank.  Beg.  470,  11  Fed*  Gas. 
1107,  holding  execution,  after  default  Judgment  against  one  utterly 
insolvent,  void. 

Baskruptej. —  Very  slight  affirmative  evidence  of  a  desire,  or 
acts  done  to  prefer  a  creditor,  might  invalidate  a  transaction,  under 
bankruptcy  act,  p.  487. 

Gited  and  principle  applied  in  Dutcher  v.  Wright,  94  U.  8.  557,  24 
L.  181,  holding  transfer  to  creditor  invalid,  where  he  should  reason- 
ably have  known  that  debtor  was  insolvent;  Bogers  v.  Palmer,  102 
U.  S.  268,  26  It,  165,  holding  default  Judgment  and  execution  aided 
by  insolvent,  void;  Sage  v.  Wyncoop,  104  U.  8.  821,  26  L.  740,  hold- 
ing Judgment  and  execution,  obtained  Just  prior  to  voluntary  bank- 
ruptcy, void;  Wight  V.  Muxlow,  8  Ben.  57,  F.  G.  17,629,  holding  In- 
terposition of  groundless  defense  In  one  action  to  facilitate  Judg- 
ment by  default  in  another,  renders  the  lien  of  the  latter  void; 
Hyde  V.  Gorrlgan,  9  Bank.  Beg.  470,  12  Fed.  Gas.  1108,  holding  exe- 
cution, after  default  Judgment  against  one  utterly  InsMvent,  void; 
Harrison  v.  McLar^i,  10  Bank.  Beg.  250,  11  Fed.  Gas.  657,  holding 
preferences  void;  In  re  Jonas,  16  Bank.  Beg.  458,  13  Fed.  Gas.  925, 
holding  any  creditor  may  Intervene  and  contest  the  bankruptcy  pe- 
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tlUon;  In  re  King,  10  Bank.  Reg.  104,  14  Fed.  Gas.  507,  holding 
acknowledgment  of  serylce  of  Bnmmons  by  debtor,  will  not  In- 
validate Judgment  obtained  by  creditor;  Parsons  v.  Caswell,  1  Fed. 
77,  holding  Judgments  obtained  by  secret  co-operation  of  Insolvent 
debtor,  void;  Brown  t.  Jefferson,  etc.,  Bank,  19  Blatchf.  822,  323, 
0  Fed.  262,  263,  and  Ck>noYer  v.  Hnll,  10  Wash.  688,  46  Am.  St  Rep. 
824,  39  Pac.  171,  both  holding  coUusive  Judgment  and  levy,  void 
against  assignee  In  bankruptcy;  Balfbur  t.  Wheeler,  22  Blatchf.  5, 

18  Fed.  896,  896,  897,  holding  execution  sale,  after  confessed  Judg- 
ment on  note  glv^i  to  prefer  creditor,  void;  Sartwell  v.  North,  144 
Mass.  196,  10  N.  B.  827,  holding  voluntary  appearance  of  debtor 
and  default  Judgment  invalidate  execution  thereunder. 

Bankruptcy. —  Mere  passive  non-resistance  of  an  insolvent  debtor 
to  regular  Judicial  proceedings  on  a  debt  already  due,  does  not  show 
preference  of  a  creditor,  or  a  purpose  to  defeat  or  delay  operation 
of  bankrupt  act  of  1867,  p.  488. 

Oited  and  principle  followed  in  Olark  v.  Iselin,  21  WalL  373,  377, 
22  L.  672,  574,  refusing  recovery  to  assignee  in  bankruptcy  of  money 
paid  by  debtor  to  Judgment  creditor;  National  Bank  v.  Warren,  96 
U.  S.  641,  24  L.  640,  refusing  recovery  to  assignee  In  bankruptcy  of 
property  sold  under  execution  (reversing  S.  C,  10  Blatchf.  500,  F. 
C.  17,202);  Britton  v.  Payen,  7  Ben.  224,  226,  F.  G.  1,906,  holding 
default  Judgment  for  rent,  and  execution  thereunder,  valid;  Mae- 
donald  v.  Moore,  8  Ben.  582,  F.  O.  8,763,  holding  Judgment  and 
levy,  after  void  assignment,  valid;  Sleek  v.  Turner,  76  Pa.  St.  146, 
holding  execution  after  default  Judgment  on  note,  valid;  McCormick 
V.  Buckner,  16  Fed.  Oas.  1306,  holding  execution  after  Judgment 
confessed  by  debtor,  valid;  Orane  v.  Penny,  2  Fed.  196,  holding 
execution  lien,  attaching  before  filing  of  bankruptcy  petition,  valtd« 
though  levy  y^&s  not  made  until  afterwards;  Henkelman  v.  Smith, 
42  Md.  174,  and  Kemmerer  v.  Tool,  78  Pa.  St  161,  S.  O.,  81  Pa.  St 
474,  refusing  recovery  to  assignee  of  property  sold  under  execution 
by  creditor;  Louchhelm  v.  Henzey,  86  Pa.  St  362,  holding  execution 
sale,  shortly  before  filing  bankruptcy  petition,  valid;  Mason  v. 
Warthens,  7  W.  Va.  640,  holding  attachment  lien  not  displaced  by 
bankruptcy  proceeding.  Cited,  arguendo,  in  In  re  Ogles,  93  Fed. 
434,  refusing  injunction  against  attaching  creditors  alleged  to  be 
unlawfully  preferred;  South  Carolina  Loan,  etc,  Co.  v.  HcPherson, 
26  S.  C.  440,  2  S.  E.  272. 

Distinguished  in  Little  v.  Alexander,  21  Wall.  603,  22  L.  626,  hold- 
ing intentional  preference  of  creditors  by  giving  new  notes  to  allow 
earlier  Judgments,  void;  Partridge  v.  Dearborn,  2  Low.  286,  287, 
F.  C  10,786,  holding  lien  obtained  by  Judgment  on  debt  not  due,  void; 
Alderdice  v.  State  Bank,  1  Hughes,  66,  F.  C.  164,  holding  deed  of 
preference  given  for  overdraft,  one  month  before  bankruptcy,  void; 
Loudon  V.  First  Nat  Bank,  etc.,  2  Hughes,  427,  F.  C.  8,526,  holding 
execution  sale,  after  Judgment  on  new  notes,  taken  with  knowledge 
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of  debtor's  Insolvency,  void;  Biltton  t.  Payen,  7  Ben.  280,  231,  F. 
O.  1,008,  holding  transfer  of  goods  to  secure  payment  of  rent,  void; 
Wight  T.  Muzlow,  8  Ben.  56,  F.  O.  17,629,  holding  the  Interposition 
of  a  groundless  defense  in  one  suit,  to  allow  another  creditor  to 
obtain  Judgment  by  default,  renders  the  latter  yoid;  In  re  Herpich, 
7  Biss.  389,  391,  F.  O.  6,418,  holding  Judgment  and  execution,  under 
warrant  of  attorney  given  to  creditor  who  knew  of  insolvency,  void; 
Zahm  V.  Fry,  9  Bank.  Reg.  661,  80  Fed.  Oas.  906,  holding  Judgment 
obtained  on  warrant  of  attorney,  given  to  creditor  by  insolvent, 
voidable;  Harrison  v.  McLaren,  10  Bank.  Beg.  260,  11  Fed.  Gas. 
657,  holding  preference  of  creditor  by  shipment  of  goods,  void; 
Parsons  v.  Caswell,  1  Fed.  77,  holding  Judgments  obtained  by  secret 
co-operation  of  insolvent  debtor,  void;  Darling  v.  Townsend,  5  Fed. 
179,  holding  execution  on  Judgment  obtained  by  confession  of 
debtor  two  days  before  bankruptcy,  void;  Brown  v.  Jeflferson,  etc.. 
Bank,  19  Blatchf.  817,  819,  9  Fed.  258,  259,  holding  coUusive  Judg- 
ments and  levies  void  as  against  an  assignee  in  bankruptcy;  Bal- 
tour  V.  Wheeler,  22  Blatchf.  6,  18  Fed.  895,  896,  897,  holding  execu- 
tion sale  after  confessed  Judgment  on  note  given  to  prefer  cred- 
itor, void;  In  re  Moyer,  98  Fed.  189,  holding  execution  after  Judg- 
ment entered  on  warrant  of  attorney  given  by  debtor,  void  under 
act  of  1898;  SartweU  v.  North,  144  Mass.  195,  10  N.  B.  827,  holding 
voluntary  appearance  by  debtor  and  default  Judgment,  invalidate 
execution  thereunder;  Wright  v.  Fergus,  etc..  Bank,  48  Minn.  12S, 
129,  60  N.  W.  1081,  1082,  holding  collusive  Judgment  to  prefer  a 
creditor,  void;  Yanish  v.  Pioneer  Fuel  Co.,  60  Minn.  824,  62  N.  W. 
888,  holding  execution,  after  default  Judgment  invalid  under  State 
insolvent  act 

Bankruptcy. —  Although  creditor  knows  insolvent  condition  of 
his  debtor,  his  levy  and  seizure  on  debtor's  property,  after  Judg- 
ment by  default,  are  not  void,  p.  488. 

Cited  and  r^led  upon  in  Clark  v.  Iselin,  21  WalL  878,  22  L.  572, 
refusing  recovery  by  assignee  in  bankruptcy,  of  money  paid  by 
debtor  to  Judgment  creditor;  National  Bank  v.  Warren,  96  U.  S. 
541,  24  L.  640,  holding  execution  sale  valid;  Blabon  v.  Hunt,  8  Fed. 
Cas.  494,  applying  rule  where  Judgment  was  entered  on  warrant  of 
attorney  given  to  creditor;  Hovey  v.  Home  Ins.  Co.,  10  Bank.  Reg. 
232,  12  Fed.  Cas.  607,  holding  purchase  of  a  debt  of  one  insolvent 
by  his  debtor  immediately  prior  to  bankruptcy,  to  set  off  against  his 
indebtedness,  valid;  Sleek  v.  Turner,  76  Pa.  St  145,  applying  rule  in 
case  of  execution  after  Judgment  on  note;  In  re  Price,  19  Fed.  Cas. 
1816,  refusing  to  expunge  proof  of  claim  of  Judgment  creditor; 
Henkelman  v.  Smith,  42  Md.  174,  176,  and  Kemmerer  ▼.  Tool,  78 
Pa.  St  161,  S.  C  81  Pa.  St  474,  refusing  recovery  to  assignee  of 
propextj  sold  und«r  execution;  State,  etc  v.  Taylor,  3  Mo.  App.  KS5, 
holding  sheriff  liable  for  toralng  over  to  United  States  assignee  in 
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bankruptcy,  an  ezecntfon  debtor's  property;  Mason  y.  Warthens,. 
7  W.  Ya.  540,  boldinflr  attachment  Uen  not  displaced  by  bankruptcy 
proceedings. 

Distinguished  in  In  re  Herpich*  7  Biss.  889,  391,  F.  C.  6,418*  hold- 
ing judgment  lien,  obtained  under  warrant  of  attorney  given  to 
creditor  who  knew  of  insolvency,  void;  In  re  Tifft,  19  Bank.  Reg. 
201,  28  Fed.  Gas.  1215,  holding  no  creditor  can  acquire  a  lien  by 
attachment  Judgment,  etc,  after  filing  of  bankruptcy  petition; 
Brown  v.  Jefferson,  etc  Bank,  19<  Blatchf .  820,  821,  9  Fed.  259,  261, 
holding  collusive  judgm^it  and  levy,  void  as  against  assignee  in 
banlcruptcy* 

Bankruptcy. —  Under  act  of  1867,  lien  of  Judgment  creditor,  ob- 
tained by  levy  on  debtor's  property,  is  not  displaced  by  subsequent 
bankruptcy  proceedings  against  debtor,  although  within  four  months 
of  filing  the  petition,  p.  488. 

Approved  and  relied  upon  in  Clark  v.  Iselin,  21  Wall.  873,  22  L. 
r>72,  refusing  recovery  to  assignee  in  banluruptcy  of  money  paid  by 
debtor  to  judgment  creditor;  Piatt  v.  Stewart,  13  Blatchf.  493,  F.  C. 
11,220,  applying  rule  and  refusing  recovery  to  assignee  in  bank- 
ruptcy; In  re  Hull,  14  Blatchf.  259,  F.  O.  6,857,  allowing  payment  of 
judgment  creditor  in  full  out  of  bankrupt's  estate;  Webster  v.  Wool- 
bridge,  3  DHL  77,  F.  C.  17,340,  Storer  v.  Haynes,  67  Me.  422,  and 
Loucheim  v.  Henszey,  77  Pa.  St  308,  all  applying  rule;  Brookmire 
V.  Bean,  3  DiU.  138,  F.  C.  1,942,  allowing  creditor  to  prove  his  claim 
against  bankrupt  after  failure  of  composition;  Townsend  v.  Leonard, 
3  DHL  372,  n.,  F.  0.  14,117,  holding  debtor's  property  in  sheriff's 
hands  cannot  be  removed  by  Federal  court;  Pauley  v.  Gauthom,  101 
Ind.  93,  holding  sale  by  assignee  in  bankruptcy,  is  subject  to  exist- 
ing liens;  Nason  v.  Hobbs,  75  Me.  397,  McGaul  v,  Thayer,  70  Wis. 
14C,  35  N.  W.  356.  and  BlUott  v.  Warfleld,  122  CaL  636,  55  Pac.  411. 
all  applying  rule  in  cases  arising  under  State  insolvent  acts;  Henkel 
man  v.  Smith,  42  Md.  176,  and  Kemmerer  v.  Tool,  78  Pa.  St  151,  S. 
C,  81  Pa.  St  474,  refusing  recovery  to  assignee  of  property  sold 
under  execution;  Fisher  v.  Lewis,  69  Mo.  630,  collecting  authorities, 
and  holding  execution  sale  on  judgment  rendered  before  bankruptcy, 
valid;  Ansonia  Brass,  etc.,  Co.  v.  Babbitt  74  N.  Y.  402,  holding 
sheriff  liable  for  goods  levied  upon  by  him,  but  removed  by  United 
States  marshal  under  bankruptcy  proceedings;  South  Carolina  Loan, 
etc.,  Co.  T.  McPherson,  26  S.  O.  440,  2  S.  B.  272,  holding  mortgage 
recorded  only  two  days  before  bankruptcy,  a  valid  lien  under  State 
law;  State,  etc.  v.  Taylor,  3  Mo.  App.  855,  holding  sheriff  liable  for 
turning  over  to  United  States  assignee  in  bankruptcy,  an  execution 
debtor's  property;  Fisse  v.  Binstein,  5  Mo.  App.  90,  holding  dis- 
charge In  bankruptcy  of  Judgment  debtor,  will  not  release  his  sure- 
ties on  an  appeal  bond  executed  before  banlnruptcy  proceedings; 
Mason  v.  Warthens,  7  W.  Ya.  540,  holding  attachment  Uen  not  dis- 
placed by  bankruptcy  proceedings. 
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DltftUiguished  In  Bracken  t.  Johnston,  4  DIIL  522,  F.  a  1,761, 
holding  attachment  dissolved  by  bankruptcy  and  attaching  cred- 
itor, liable  to  assignee  in  bankruptcy;  In  re  Tills,  11  Bank.  Reg.  221, 
23  Fed.  Oas,  1276,  holding  seizure  of  debtoi^s  goods  by  United  States 
marshal,  under  bankruptcy  proceedings,  will  divest  the  lien  of  a 
prior  unlevied  execution;  Brown  v.  Jefferson,  etc..  Bank,  19  Blatchf. 
322,  323,  9  Fed.  262,  263,  holding  collusive  Judgments  and  levies 
void  as  against  assignee  In  bankruptcy;  Miller  v.  Bowles,  58 'N. 
Y.  256,  holding  assignment  in  banluruptcy  dissolves  attachment  liens 
out  of  State  court 

Miscellaneous. —  Cited  incidentally  in  Andrews  ▼.  Hovey,  124  U. 
&  717,  81  li.  568,  8  8.  Ot  685,  and  Harmanson  ▼•  Bain,  1  Hughes, 
201,  F.  a  6,072. 

17  WalL  489-495,  21  L.  680,  CARPENTER  V.  UNITED  STATES. 

Actions. —  Privity  of  contract  is  essential  to  an  action  of  debt  or 
assumpsit,  for  use  and  occupation  of  land,  p.  493. 

Cited  with  approval  in  Hill  v.  United  States,  149  U.  &  698,  87 
L.  864,  18  S.  Ct  1013,  holding  United  States  Circuit  Court  has  no 
jurisdiction  of  suit  against  United  States  for  use  of  tide  land  for 
lighthouse;  Joume  v.  Hewes,  124  CaL  250,  56  Pac  1085,  holding 
lessee,  holding  over,  although  exercising  option  to  purchase,  liable 
for  rent  until  decreed  the  property  by  Probate  Court;  Hurley  v. 
Lamoreaux,  29  Minn.  138,  12  N.  W.  447,  collecting  authorities,  and 
holding  action  will  not  lie  against  trespasser.  See  exhaustive  note 
in  89  Am.  Dec.  428. 

Landlord  and  tanant. —  Occupation  of  land,  with  the  owner's  con- 
sent, but  without  any  express  contract.  Is  equivalent  to,  or  at  least 
prima  facie  evidence  of,  a  demise,  and  a  promise  to  pay  reasonable 
rent  is  implied,  p.  493. 

Cited  with  approval  in  Cobb  v.  Kidd,  19  Blatchf.  662,  8  Fed.  696, 
applying  rule  and  enforcing  payment  of  rent;  Joume  v.  Hewes,  124 
CaL  250,  56  Pac  1035,  holding  lessee,  holding  over  under  option  to 
purchase,  liable  for  rent  until  decreed  the  property  by  Probate 
Court 

Contract  cannot  arise  by  implication  of  law,  under  circumstances, 
the  occurrence  of  which  neither  of  the  parties  ever  had  in  contem- 
plation, p.  494. 

Cited  in  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R.  R.,  142  U.  S.  407,  85 
L.  1059,  12  S.  Ct  191,  holding  purchaser  of  raihroad  not  liable  as 
tenant  for  use  of  land  previously  permitted  to  its  predecessor. 

Vendor  and  purchaser. —  One  who  enters  upon  land  by  virtue  of 
an  agreement  to  purchase,  is  not  liable  in  action  for  use  and  occu- 
pation. If  purchase  is  concluded,  p.  494. 

Cited  with  a]H>roval  in  Mason  v.  Delancy,  44  Aik.  446^  holding 
action  of  unlawful  detainer  cannot  be  maintained  against  one  in 
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possession  nnder  contract  to  purchase;  arguendo^  In  Iijon  ▼.  Con* 
ningham,  186  Mass.  688,  holding  one  in  possession,  nnder  agreement 
to  lease,  not  entitled  to  statutory  notice  to  quit 

Distinguished  in  Ish  v.  Morgan,  48  Ark.  417,  8  S.  W.  442,  holding 
unlawful  detainer  will  lie  against  vendee  agreeing  to  pay  rent  on 
default  of  payment;  Joume  v.  Hewes,  124  Oal.  260,  66  Pac.  1035, 
holding  lessee,  holding  over  under  option  to  purchase*  liable  for  rent 
until  decreed  property  by  Probate  Court 

17  Wan.  496-607,  21  L.  728,  UNITED  STATES  T.  ISHAM. 

Internal  revenue. —  Under  act  of  1864,  negotiable  order,  issued  by 
mining  company  on  Its  treasurer,  for  payment  of  wages,  does  not 
require  stamp  as  promissory  note,  but  only  as  a  draft  on  an  Indi- 
vidual, p.  501. 

Cited  in  United  States  v.  Buzzo,  18  WaU.  129,  21  L.  818,  acquit- 
ting prisoner  In  absence  of  finding  of  intent  to  evade  stamp  act 

Internal  revenue. —  In  construing  revenue  act  of  1864,  the  court 
inserts  a  hyphen  for  a  comma  in  "memorandum-check,"  where 
stamp  on  '*  check  "  has  already  been  provided  for,  p.  602. 

Cited  with  approval  in  United  States  v.  Lacher,  134  U.  8.  628,  38 
L.  1083, 10  S.  Ct  626,  the  court  treating  a  comma  as  a  semi-colon,  in 
construing  statute  against  embezzling  mail  matter;  State  v.  Des- 
forges,  47  La.  Ann.  1206,  17  So.  816,  changing  punctuation  in  con- 
struing statute  against  intimidating  witnesses;  State  v.  Mayor,  etc., 
—  N.  J.  — ,  42  Atl.  850,  disregarding  punctuation  of  United  States 
statute  and  holding  United  States  notes  and  certificates  not  exempt 
from  taxation  as  **  securities  of  the  United  States." 

Internal  revenue. —  Under  stamp  provisions  of  act  of  1864,  in- 
struments described  in  technical  language  are  not  to  be  included  in 
general  words  of  the  statute,  p.  604. 

Statutes. —  Words  are  to  be  taken  in  sense  in  which  they  will  be 
understood  by  that  public  on  which  they  are  to  take  effect;  science 
and  skill  are  not  required  in  their  interpretation,  except  where 
scientific  or  technical  terms  are  used,  p.  504. 

Approved  in  Equitable  Trust  Co.  v.  Seldon,  8  Fed.  Cas.  760,  hold- 
ing company  loaning  money  on  mortgages,  not  taxable  as  a  bank 
under  United  States  statute. 

Internal  revenue. —  In  case  of  doubt  as  to  liability  of  an  instru- 
ment to  taxation,  the  construction  Is  in  favor  of  exemption,  because 
a  tax  cannot  be  imposed  without  clear  and  express  words  for  that 
purpose,  p.  604. 

Cited  with  approval  in  Hartranft  v.  Wiegmann,  121  U.  8.  616,  SO 
li.  1016,  7  S.  Ct  1244,  holding  cleaned  and  etched  shells  exempt  from 
duty»  under  tariff  act;  American,  etc,  Twine  Co.  v.  Worthington, 
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141  n.  8.  474,  85  L.  824,  12  S.  Ot  57,  applyii^  role  in  paselng  on 
dutlabllity  of  twine;  Bqnittfble  Trust  Go.  v.  Seldon,  8  Fed.  Oas.  750, 
holding  company,  loaning  money  on  mortgages,  not  taxable  as  a 
bank,  under  United  States  statute;  Rice  v.  United  States,  53  Fed. 
912,  10  U.  S.  App.  670,  determining  duty  on  handkerchiefs;  United 
States  T.  Davis,  54  Fed.  149,  12  U.  S.  App.  47,  applying  rule  to  tariff 
act  in  determining  duty  on  mosaic  blocks;  In  re  Wetherell,  60  Fed. 
270,  resolving  doubt  in  favor  of  importer,  in  determining  duty  on 
steel  strips;  Zion's,  etc.,  Mercantile  Institution  v.  Hollister,  3  Utah. 
300,  3  Pac.  90,  holding  circulating  merchandise  orders  not  taxaole 
as  "  notes  "  under  statute;  arguendo,  in  Arthur  v.  Sussfleld,  96  U.  S. 
180,  24  L.  778. 

Distinguished  in  United  States  v.  Wetherell,  65  Fed.  990,  21  U. 
S.  App.  618,  determining  duty  on  steel  strips,  under  tariff  act  of 
1890. 

Internal  revenue.—  A  device  to  avoid  payment  of  a  stamp  duty  is 
valid  if  carried  out  by  means  of  legal  forms,  p.  506. 

Miscellaneous. —  Oited  incidentally  in  Ex  parte  Wilson,  114  U.  S. 
425,  29  li.  92,  5  &  Ot  989,  United  States  v.  Maxwell,  3  DilL  280,  F. 
a  15,750,  and  United  States  v.  Yates,  6  Fed.  865. 

17  WaU.  50a^l4,  21  L.  705,  PACKET  CO.  v.  McCUB. 

Master  and  servant. —  Where  a  person  has  been  employed  for  a 
special  service.  Jury  must  determine  Just  when  the  relation  ter- 
minated, p.  514. 

Approved  in  Tennessee,  etc.,  R.  R.  v.  Hayes,  97  Ala.  206,  12  So. 
101,  holding  railroad  liable  for  negligent  injury  to  boy  working  on 
cars.     • 

Appeal  and  error. —  Decision  of  Jury  on  a  question  of  fact,  Is  not 
subject  to  review  in  appellate  court,  p.  514. 

Master  and  servant. —  Where  master  of  a  vessel  employs  laborer 
for  about  an  hour,  to  assist  in  unloading,  employment  terminates 
when  he  is  paid  on  board  the  vessel,  and  vessel's  owners  are  liable 
for  negligent  injury  to  him  while  going  ashore,  p.  514. 

Oited  in  note  to  Railroad  Co.  v.  Fort,  17  Wall.  559,  awarding  dam- 
ages for  injury  to  boy  undertaking  dangerous  task,  ordered  by 
foreman;  Randall  v.  Baltimore,  etc.,  R.  R.,  109  U.  S.  483,  27  L.  1005. 
3  8.  Ct  325,  holding  railroad  not  liable  for  injury  to  brakeman 
through  negligence  of  engineer;  Kielley  v.  Belcher,  etc..  Mining  Co., 
3  Sawy.  440,  F.  O.  7,760,  holding  master  not  liable  for  injury  by  fel- 
low-servant if  in  the  same  department  of  business;  Miller  v.  Bal- 
timore, etc.,  R.  R.,  17  Fed.  Oas.  805,  holding  railroad  liable  for  in- 
Jury  to  brakeman;  The  Clatsop  OWef,  7  Sawy.  278,  8  Fed.  166,  col- 
lecting authorities,  and  holding  vessel  liable  for  injury  to  fireman 
through  collision  caused  by  negligence  of  master;  Gilmore  v.  Nor- 
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them  Pac  Ry.,  9  Sawy.  664»  18  Fed.  870»  holding  railroad  liable  tot 
injury  to  laborer  by  thawing  powder  before  a  fire,  under  orders 
of  foreman.  See  note  in  8  DilL  825,  F.  0.  8,9ia  Misdted  in  Gonley 
y.  Chapman,  74  Oa.  712. 

17  WalL  515-517,  21  L.  469,  GOODWIN  t.  XJNITBD  8TATB& 

Shipping. —  Where  United  States  chartered  a  vessel  at  a  per  diem 
rate,  and  she  was  libelled  on  a  bottomry  bond,  owner  cannot  recoTer 
compensation  for  time  while  she  was  in  custody  of  the  marshal, 
p.  517. 

Shipping. —  Where  owners  of  a  vessel  assume  marine  risk  In 
charter-party,  and  she  is  libelled  on  bottomry  bond,  executed  for 
repairs,  detention  is  incident  to  marine  risk,  and  charterer  Is  not 
liable  for  agreed  rate  during  such  time,  p.  517. 

Not  cited. 

17  WalL  517-520,  21  L.  658,  CUTNBB  v.  UNITED  STATBS. 

War. —  Ck>mmercial  intercourse  between  inhabitants  of  the  two 
belligerent  sections  was  prohibited  during  Oivll  War,  and  a  sale  of 
cotton  without  a  license  to  trade,  was  illegal,  p.  520. 

Cited  with  approval  in  Mitchell  v.  United  States,  21  WalL  852, 
22  L.  587,  refusing  recovery  for  cotton  seized  by  United  States,  be- 
longing to  party  residing  and  trading  in  South  during  war;  Snell 
V.  Dwlgbt,  120  Mass.  15,  refusing  accounting  on  contract  for  pro- 
hibited intercourse. 

Distinguished  in  Macaulay  v.  Palmer,  125  N.  Y.  743,  26  N.  B.  912, 
holding  contracts  between  rebel  citizens,  but  not  in  aid  of  Rebellion, 
valid. 

War. —  Sale  of  cotton,  by  Southerner  to  Northerner,  being  invalid 
under  acts  of  1861  and  1864,  vendor  cannot  recover  from  United 
States  for  benefit  of  vendees,  because  sale  was  iUegaL  nor  for  him- 
self, after  payment  by  vendees,  p.  520. 

17  WalL  521-532,  21  L.  687,  BOARD  OF  PUBLIC  WORKS  ▼.  CO- 
LUMBIA COLLBOB. 

Executors  and  administrators. —  Equity  will  not  interfere  In 
distribution  of  decedent's  estate,  at  suit  of  a  creditor,  unless  an  us< 
disputed  debt  exists,  p.  527. 

Judgments. —  Personal  Judgment,  rendered  by  a  State  court 
against  a  non-resident  defendant,  without  personal  service  of  pro- 
cess or  appearance,  has  no  operation  outside  the  State,  although  H 
is  a  joint  Judgment  against  partners,  p.  528. 

Cited  with  approval  in  Larison  v.  Hager,  44  Fed.  50,  holding  Joint 
Judgment  no  bar  to  suit  against  one  party  who  was  outside  court* s 
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Jurisdiction  and  not  aerred;  Piekett  ▼•  FetgiiBon,  4B  Ark.  198,  06 
Am.  Bep.  551,  applying  rule,  in  quletinf  title  to  limd;  Middlewortb 
y.  McDowell,  49  Ind.  888,  applying  nUe  in  caae  of  Judgment  for  ali- 
mony; Conley  t.  Chapman,  74  Ga.  712»  and  Bowler  ▼•  Hnaton,  89 
Gratt  275,  32  Am.  Rep.  678,  both  applying  rule;  Benier  ▼•  Hurl- 
but,  81  Wis.  28,  29  Am.  St  Rep.  851,  50  N.  W.  784,  14  L.  R.  A.  604. 
holding  indebtedness  of  foreign  insurance  company  to  resident,  on 
Judgment  by  local  court,  not  liable  to  garnishment  outside  the  State. 
See  note  in  44  Am.  Dec  578. 

Distinguished  in  Welner  t.  Rumble,  11  Colo.  909,  19  Pac  761, 
holding  non-residence  of  defendant,  no  objection  if  he  has  been 
served  within  court's  territorial  Jurisdiction;  Cmmlish  v.  Shen. 
VaL  R.  R.,  28  W.  Va.  637,  maintaining  suit  by  stockholder  of  for- 
eign corporation  to  recorer  its  property  held  by  domestic  cor- 
poration. 

Judgments. —  Constitutional  requirement  of  full  faith  and  credit 
to  be  given  in  each  State  to  records  and  Judicial  proceedings  of 
every  other  State,  applies  to  records  and  proceedings  of  courts  only 
so  far  as  they  have  Jurisdiction,  p.  628. 

Cited  with  approral  in  Chicago,  etc,  R.  R.  t.  Campbell,  5  Kan. 
App.  424,  49  Pac  822,  holding  attachment.  Issued  by  court  of 
another  State,  Yoid  fdr  want  of  Jurisdiction;  Van  Norman  t.  Gordon, 
172  Mass.  578,  70  Am.  St  Rep.  806,  58  N.  B.  267,  44  L.  R.  A. 
340,  enforcing  outside  Judgment  on  notes,  rendered  on  confession 
\>y  attorney;  Nelson  t.  Potter,  50  N.  J.  L.  826,  15  AtL  376,  holding 
probate  of  will  in  one  State,  conclusive  as  to  personalty,  but  not  as 
to  lands  in  another  State;  Llndley  v.  O'Reilly,  50  N.  J.  L.  643,  7  Am. 
St  Rep.  807, 15  AtL  882,  1  L.  R.  A.  82,  and  n.,  holding  decree,  order- 
ing conveyance  of  land  in  another  State,  does  not  transfer  the  title; 
Bowler  v.  Huston,  30  Gratt  275,  32  Am.  Rep.  678,  refusing  to  en- 
force Joint  Judgment  against  non-resident  partner.  See  note  in  44 
Am.  Dec  578. 

Judgments. —  No  greater  effect  can  be  given  to  any  Judgment  of 
court  of  one  State  in  another  State,  than  is  given  to  it  in  the  former, 
p.  529. 

Cited  with  approval  in  Robertson  v.  Pickrell,  109  U.  S.  611,  27  L. 
1050,  8  S.  Ct  409,  holding  probate  of  will  in  Virginia,  not  sufficient 
to  establish  title  to  land  in  District  of  Columbia;  Sammls  v.  Wight- 
man,  31  Fla.  25,  12  So.  530,  collecting  authorities,  and  applying  rule 
m  suit  on  Judgment  rendered  in  sister  State;  Rigney  v.  Rlgney,  127 
N.  Y.  414,  24  Am.  St  Rep.  466,  28  N.  B.  407,  refusing  to  enforce 
Judgment  for  alimony  and  costs,  void  where  rendered.  See  note  in 
3  McCrary,  614. 

Equity, —  Interlocutory  decree,  fixing  indebtedness,  is  only  pro* 
visional,  and  does  not  prevent  a  re-examination  of  question  of  lia- 
bility and  modification  of  decree  at  final  hearing,  p.  680. 
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Creditor's  suits. —  Equity  has  Jurisdiction  to  reach  a  debtor's 
property  justly  applicable  to  payment  of  debts,  although  there  Is 
no  specific  lien,  but  debt  must  be  clear  and  Judicially  established, 
and  legal  means  for  its  collection  exhausted,  unless  the  suit  relate 
to  a  decedent's  estate,  p.  530. 

Oited  and  principle  applied  in  Shainwald  v.  Lewis,  7  Sawy.  156, 
0  Fed.  778,  after  unsatisfied  execution,  enjoining  fraudulent  dis- 
posal of  debtor's  property  and  appointing  receiver;  QUbert  ▼. 
Qulmby,  17  Blatchf.  406,  1  Fed.  115,  refusing  to  prefer  partnership 
to  individual  creditor,  both  attaching  bankruptcy  dividend;  Biann 
T.  Appel,  31  Fed.  380,  maintaining  creditor's  bill  to  reach  property 
fraudulently  tr^sf erred;  Ooff  v.  Kelly,  74  Fed.  831,  dismissing 
creditor's  bill  where  demand  was  not  reduced  to  Judgment;  John- 
son V.  Gulbertson,  79  Fed.  5,  holding  creditor  may  reach  deceased 
debtor's  property  after  distribution,  by  bill  in  equity;  Continental 
Nat  Bank  ▼«  Hellman,  81  Fed.  42,  collecting  authorities,  auA  dis- 
missing creditor's  bill  against  debtor's  heirs,  where  claim  was  not 
presented  (affirmed  in  86  Fed.  51<9;  Chewett  v.  Morgan,  17  Fed. 
822,  subjecting  land  In  heir's  hands  to  payment  of  ancestor's  debts, 
notwithstanding  claim  was  not  presented;  Hughes  v.  Newton,  89 
Fed.  215,  60  U.  S.  App.  605,  refusing  to  subject  decedent's  land  to 
payment  of  notes  before  foreclosure  of  mortgage  securing  them; 
Bedford  Quarries  Co.  v.  Thomlinson,  95  Fed.  211,  dismissing  bUl  to 
compel  executors  to  satisfy  contract  debt  of  decedent,  where  legal 
remedy  Is  adequate;  Morton  v.  Grafflin,  68  Md.  562,  18  Atl.  346,  dis- 
missing bill  where  debt  was  not  Judicially  established  or  legal  rem- 
edy exhausted;  Paddock,  etc.  Iron  Co.  v.  McDonald,  61  Mo.  App. 
567,  maintaining  creditor's  bill  to  reach  property  in  hands  of  trus- 
tee; Fairbanks  v.  Welshans,  55  Neb.  880,  75  N.  W.  872,  dismissing 
bill  by  non-Judgment  creditor  of  Insolvent  partnership  to  set  aside 
fraudulent  transfer;  Stanton  v.  Catron,  8  N.  Mex.  868,  45  Pac.  886, 
collecting  authorities,  and  dismissing  bill  by  Judgment  creditor  to 
remove,  as  a  cloud,  conveyance  of  land  by  debtor;  dissenting  opin- 
ion in  Bx  parte  Hardy,  68  Ala.  340,  majority  holding  statute  au- 
thorizing imprisonment  for  debt,  uncoDstitutional,  and  discharg- 
ing prisoner.    See  exhaustive  note  in  66  Am.  St  Rep.  272. 

Creditor's  suits. —  Property  pledged  or  conveyed  for  payment  of 
a  debt,  must  be  first  applied,  before  equity  will  interpose  to  reach 
other  property,  p.  530. 

Cited  in  Continental  Nat  Bank  v.  Hellman,  81  Fed.  43,  dismissing 
creditor's  bill  against  debtor's  heirs,  where  claim  was  not  pre- 
sented and  security  depreciated;  Hughes  v.  Newton,  80  Fed.  215, 
60  U.  S.  App.  605,  refusing  to  subject  decedent's  land  to  payment 
of  notes  before  foreclosure  of  mortgage  securing  them. 

Credi^r's  8uit8.^T  Equity  will  not  Interpose  to  reach  a  debtor's 
property,  unless  the  case  can  be  brought  under  some  recognized 
head  of  equity  Jurisdiction,  p.  530. 
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Gltad  with  approral  lii  Oontlnentat  Nat  Bank  t.  Hellman,  81 
FedL  48.  dtsnysaliif  creditor's  biU  against  d^tor^s  heirs,  where 
dalm  was  not  presMited;  COiewett  t.  Morgan,  17  Fed.  822,  snbjectinf 
real  estate  In  heir's  bands  to  payment  of  ancestor's  debts,  not- 
withstanding claim  was  not  presented;  BIckford  v.  McComb,  88 
Fed.  433,  dismissing  bill  by  creditor  of  corporation  to  reach  assets 
in  hands  of  distributee,  after  insolvency;  Hughes  v.  Newton,  89 
Fed.  215,  80  U.  S.  App.  806,  refusing  to  subject  decedent's  land  to 
payment  of  notes  before  foreclosure  of  mortgage  securing  them; 
Bedford  Quarries  Co.  t.  Thomlinson,  95  Fed.  211,  dismissing  bill 
to  compel  executors  to  pay  contract  debt  of  decedent,  where  legal 
remedy  is  adequate;  Ck>llamore  ▼.  Wilder,  19  Kan.  80,  refusing  to 
charge  decedent's  lands  In  heir's  hands,  where  daim  was  not  regiH 
larly  presented;  Morton  v.  Orafflin,  68  Md.  562,  18  AtL  846,  dis- 
missing bill  where  debt  was  not  Judicially  established  or  legal  rem- 
edy exhausted;  French  v.  Stratton,  79  Mo.  562,  dismissing  bill  to 
charge  homestead  where  estate  was  insolvent;  Landreth  v.  Sdiev- 
enel,  102  Tenn.  494,  52  8.  W.  149,  refusing  to  set  aside  husband's 
conveyance,  made  after  creditor's  compromise  with  him. 

Executors  axBd  administrators. —  Equity  will  not  interpose  to 
reach  a  deceased  debtor's  property,  after  distribution,  without  some 
satisfactory  excuse  for  the  creditor's  failure  to  regularly  present  his 
claim,  p.  581. 

Cited  with  approval  in  Morgan  v.  Hamlet,  113  IT.  S.  451,  28  L» 

1044,  5  S.  Ct  584,  refusing  to  entertain  claims  of  infants,  even  under 

allegation  of  fraud;  Continental  Nat  Bank  v.  Heilman,  81  Fed.  48, 

applying  rule,  and  dismissing  creditor's  bill;  Chewett  v.  Morgan, 

17  Fed.  822,  subjecting  land  in  heir's  hands  to  payment  of  ancestor's 

debts,  notwithstanding  claim  was  not  presented;  BIckford  v.  Mc* 

Comb,  88  Fed.  433,  dismissing  bill  by  creditor  of  corporatlcwi,  to 

reach  assets  in  hands  of  distributee,  after  insolvency  and  delay; 

Bedford  Quarries  Co.  v.  Thomlinson,  95  Fed.  211,  dismissing  bill  to 

compel  executors  to  pay  contract  debt  of  decedent,  where  legal 

remedy  is  adequate;  Collamore  v.  Wilder,  19  Kan.  80,  Fearce  v. 

Calhoun,  59  Mo.  275,  and  Winter  v.  Winter,  101  Wis.  497,  77  N.  W. 

884,  all  applying  rule,  and  dismissing  creditor's  bilL 
• 
Courts. —  In  the  United  States,  Probate  Courts  have  nearly  all 

the  powers  formerly  exercised  by  chancery  and  ecclesiastical  courts 

in  England,  with  respect  to  personal  assets  of  decedents,  and  can 

do  everything  necessary  to  final  settlement  of  estates,  p.  581. 

Cited  with  approval  in  Bedford  Quarries  Co.  v.  Thomlinson,  96 
Fed.  211,  dismissing  bill  to  compel  executors  to  pay  debt  of  de- 
cedent,* wher«  legal  remedy  Is  adequate;  French  v.  Stratton,  79  Mo. 
5G2,  dismissing  equity  bill  to  charge  homestead  with  decedent's 
debts,  although  estate  Is  insolvent* 


17  Wall.  582-^545  Notes  ob  17.  a  Reports.  » 

17  WalL  53d-M5,  21  L.  707,  BBA  ▼.  MISSOUBL 

WttaeMMs. — OroM-ezamination  of  wltnessea  tn  Federal  ooiirtt  la 
oauaHy  confined  within  tiie  scope  of  the  direct  examination,  p.  542. 

Witnesses. —  Greater  latitude  is  allowable  in  cross-examination 
of  a  party  volnntarily  on  the  stand  than  in  that  of  other  witnesses, 
p.  542. 

Cited  in  Hanchett  v.  Kimbark,  118  IlL  129,  7  N.  B.  403,  refusing 
to  reverse  where  party  testified  to  matters  not  inquired  into  in 
direct  examination. 

Witnesses. —  Where  cross-examination  la  directed  to  matters  not 
\nquired  about  in  principal  examination,  It  is  under  control  of  the 
court  exercising  a  sound  dUscretlon,  not  reyleWable  on  error,  p.  542. 

Cited  with  approval  in  Davis  v.  Coblens,  174  U.  S.  727,  19  S.  Ct. 
835,  applying  rule  in  action  of  ejectment;  Seymour  v.  Malcolm,  etc.. 
Lumber  Ca,  58  Fed.  960,  16  U.  S.  App.  245,  holding  refusal  of 
court  to  allow  defendant  to  rebut  proof  of  acceptance,  not  review- 
able; Hanchett  v.  Kimbark,  118  111.  129,  7  N.  B.  493,  applying 
rule,  in  action  on  notes;  White  v.  Mcl/ean,  57  N.  Y.  071,  collecting 
authorities,  and  holding  not  error  for  judge  to  close  protracted  cross- 
examination:  Adams  v.  State,  25  Ohio  St  586,  refusing  to  reverse 
where  evidence  in  chief  was  allowed  to  be  given  on  cross-examina- 
tion; State  V.  Bunker,  7  S.  Dak.  642,  65  N.  W.  33,  applying  rule  in 
statutory  bastardy  case;  State  v.  Leuth,  5  Ohio  C.  C.  113,  holding 
court  may  exclude  argumentative  questions,  in  murder  triaL 

Fraud. —  Direct  and  positive  evidence  Is  not  necessary  to  es- 
tablish fraud,  circumstantial  evidence  is  sufficient,  p.  548. 

Cited  and  principle  applied  in  Cook  v.  Perry,  43  Mich.  627,  5  N. 
W.  1057,  collecting  authorities,  and  allowing,  in  action  for  fraudu- 
lent misrepresentations,  proof  of  similar  misrepresentations  by 
defendant  to  another;  Adair  v.  Cummin,  48  ^ioh.  380,  12  N.  W.  497, 
an;>lying  rule  in  action  to  set  aside  partition  for  fraud;  Harding  v. 
Long,  108  N.  C.  8,  14  Am.  St  Bep.  780,  9  S.  B.  447,  and  Moore  v. 
Ullman,  80  Va.  311,  Applying  rule  in  action  to  set  aside  deed  for 
fraud;  Saunders  v.  PaTrish,  86  Va.  593,  10  S.  B.  748,  refusing  to  set 
aside  deed  by  partner  as  in  fraud  of  creditor;  Furlong  v.  Sanford, 
67  Va.  511,  12  S.  B.  31050,  refusing  to  rescind  contract  relinquish- 
ing wife's  property  to  step-children;  Lockhard  v.  Beckley,  10  W.  Va. 
i07,  108,  collecting  authorities,  and  holding  conveyance  of  land  pur- 
chased in  wife's  name,  void  as  to  creditors;  Hunter  v.  Hunter,  10 
W.  Ya.  346,  holding  deed  to  wife,  void  as  to  creditors.  See  valuable 
note  in  65  Am.  Dec  157, 158. 

TriaL — Inatractloiis  should  be  in  plain,  ordinary  language,  and 
sat  la  unexplained  technical,  legal  terms,  p.  543. 

Approved  in  Weiss  v.  Bethlehem  Iron  Co^  88  Fed.  30,  68  XT.  S.  App. 
641,  holding  instructions  calculated  to  mislead  the  jury,  as  to  diar- 
aeter  of  evidence  necessary  to  prove  Issue  on  one  side,  erroneous. 
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Attedunoiit.^  An  Interest  or  trust  In  goods,  by  whidi  a  psrty  Is 
to  psrtielpate  In  the  profits^  Is  sufficient  to  sustain  attachment 
against  him,  p.  644. 

Bvidence. —  In  proying  secret  understanding  as  to  ownership  of 
goods,  statements  made  by  one  party.  In  absence  of  other,  which 
were  afterwards  assented  to  by  latter,  or  which  were  part  of  res 
gestse  of  purchase  of  goods,  are  competent  evidence,  p^  544. 

Fraudulent  conveyances. —  Where  business  relation  between  par- 
ties Is  shown,  and  fraudulent  transfer  of  goods  Is  inrolYed,  It  is 
error  to  Instruct  Jury  that  It  Is  Immaterial  as  to  ownership  of  goods, 
how  one  party  acquired  his  means,  or  whether  his  exhibit  of  means 
was  correct  or  not,  p.  645. 


.     -.  M^ 
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Appearanoa. —  Filing  of  plea  Is  both  an  appearance  and  a 
defense,  and  Its  withdrawal  does  not  withdraw  defendant's  appear- 
ance, p.  561. 

Cited  with  approval  In  Habich  v.  Folger.  20  WalL  8,  22  L.  308, 
collecting  authorities,  and  holding  appearance  by  authorized  at- 
torney equivalent  to  service  of  process  on  parties;  Oreighton  v.  Kerr, 

20  Wall.  13,  22  L.  811,  holding  Jurisdiction  not  lost  by  withdrawal 
of  appearance  by  attorney  without  prejudice;  Romaine  v.  Union  Ins. 
Co.,  28  Fed.  638,  collecting  authorities,  and  explaining  practice  on 
motion  to  vacate  service  as  Irregular;  Piatt  v.  Manning,  34  Fed.  818, 
holding  appearance  cures  defect  in  service  of  summons;  L'Bngle  v. 
Gates,  74  Fed.  515,  enforcing  Judgment  in  attachment  suit  ren- 
dered after  appearance  of  defendant;  Klnkade  v.  Myers,  17  Or.  471,' 

21  Pac.  558,  holding,  where  service  of  summons  is  defective,  de- 
fendant may  appear  specially  to  set  it  aside. 

Distinguished  in  Graham  v.  Spencer,  14  Fed.  606,  607,  holding 
withdrawal  of  appearance  of  non-resident  by  attorney,  leaves  court 
without  Jurisdiction. 

Pleadings. —  After  withdrawal  of  his  plea,  defendant  may  demur, 
move  to  dismiss,  or  file  a  new  plea,  but  he  Is  not  out  of  court,  p. 

551. 

Approved  In  Crelghton  v.  Kerr,  20  Wall.  13,  22  L.  811,  holding 
Jurisdiction  not  lost  by  withdrawal  of  appearance  by  attorney, 
"  without  prejudice." 

Distinguished  in  Graham  v.  Spencer,  14  Fed.  606,  607,  holding 
withdrawal  of  appearance  of  non-resident  by  attorney,  leaves  court 
without  Jurisdiction. 

Judgments. —  State  decision  on  a  note,  where  d^endant  had  ap- 
peared by  plea,  although  not  served.  Is  a  baf  to  an  action  on  same 
note  in  Federal  courts,  p.  562 
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Cited  with  approyal  in  Scbuler  t.  Israel,  120  U.  S.  609,  80  L.  703, 

7  8.  Ot  019,  collecting  authorities,  and  holding  Judgment  in  one 
Oircnit  Court  a  bar  to  similar  suit  in  another;  Lawrence  ▼.  Reming- 
ton, 6  Biss.  46,  F.  C.  8,141,  holding  pendency  of  similar  suit  and  at- 
tachment in  another  State  a  bar;  Michigan  Ins.  Bank  y.  Bldred,  6 
Biss.  871,  F.  C.  9,628,  applying  rule,  notwithstanding  non-suit  of 
plaintiff  in  action  on  prior  judgment;  United  States  v.  Dewey,  6 
Biss.  603,  F.  C.  14,960,  holding  Judgment  of  one  Federal  court  a  bar 
to  the  same  aeticm  In  another. 

Distinguished  in  Williamson  v.  Culver,  28  Blatchf.  417,  26  Fed. 
640,  holding  receiver  appointed  by  State  court  can  sue  in  Federal 
court  on  State  Judgment  on  notes;  BUa  v.  Bone,  71  Ga.  468,  holding 
Judgment  against  partnership,  no  bar  to  similar  action  against  a 
partner  not  served  in  prior  action,  under  Statute;  Gapen  v.  Bretter- 
niti,  81  Neb.  804,  47  N.  W.  919,  holding  finding  of  fact,  but  no  final 
judgment  is  no  bar  to  subsequent  action. 

Appeal  and  error. —  Statemente  of  counsel  alleged  to  be  mislead* 
ing  considered,  and  held  not  to  warrant  afltonance  of  erroneous 
judgment,  p.  668. 

Miscellaneous. —  Cited  incidentally  in  Hanley  v.  Donoghue^  116 
U.  S.  8,  29  L.  686,  6  S.  Ct  248. 

17  WaU.  663-669,  21  L.  789,  BAILBOAD  CO.  T.  FOBT. 

TULsMtn  and  servant. —  Bule  exempting  master  from  liability  for 
negligent  injury  by  fellow-servant,  is  based  on  theory  that  9-  ser- 
vant is  presumed  to  take  upon  himself  risks  of  employment,  among 
which  is  negligence  of  fellow-servants,  p.  667. 

Cited  and  relied  upon  in  Bandall  v.  Baltimore,  etc,  B.  B.,  109  U. 
S.  483,  27  L.  1006,  8  S.  Gt  326,  and  Summerhayes  v.  Kansas,  etc., 
Ry.,  2  Colo.  487,  both  holding  railroad  not  liable  for  Injury  to  brake- 
man,  through  negligence  of  engineer;  Baltimore,  etc.,  R.  R.  v.  Baugh, 
149  U.  S.  888,  87  L.  781,  13  S.  Ct  922,  holding  fireman  cannot  re- 
cover for  injury  through  negligence  of  engineer;  Kielley  v.  Belcher 
Min.  Co.,  8  Sawy.  440,  F.  C.  7,760,  overruling  demurrer  to  complaint 
of  miner  to  recover  for  injury  by  bUst;  Dillon  v.  Union  Pac.  By.. 

8  Dill.  324,  F.  C.  8,916,  holding  railroad  not  liable  for  injury  to  en- 
gineer, through  lack  of  signal  bell  in  locomotive  cab;  Howard  v. 
Denver,  etc,  B.  B.,  26  Fed.  840,  holding  raihroad  not  liable  for  death 
of  fireman  by  negligent  collision;  Mary  Lee,  ete..  By.  v.  Chambllss, 
97  Ala.  177,  11  So.  899,  holding  railroad  not  liable  for  injury  to  fire- 
man attempting  to  handle  switch;  Atias  Bngine  Works  v.  Bandall, 
100  Ind.  297,  60  Am.  Rep.  801,  collecting  authorities,  and  holding 
employer  not  liable  for  injury  by  apparent  dangers  of  machine; 
Capper  v.  Louisville,  etc.,  B.  B.,  108  Ind.  807,  2  N.  B.  760,  holding 
railroad  not  liable  for  injury  to  tunnel  repairer,  through  negligence 
of  engineer;  Pittoburgb,  etc.,  B.  B.  v.  Adama,  106  Ind.  167,  6  N.  B. 
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196,  holding  railroad  not  liable  for  Injjiry  to  section  banc^  acting  aa 
brakeman;  Hanratby  ▼.  Northern,  etc.,  R.  R.,  46  M4.  288,  holding 
railroad  not  liable  for  injury  to  worlcman  by  steam  hammer;  Wood 
▼.  Helges,  83  Md.  2G9,  34  AtL  874,  holding  employee  not  liable  for 
injury  by  machine  for  brealdng  iron,  without  negligence;  Leary 
y.  Boston,  etc,  R.  R.»  130  ftlass.  585,  52  Am.  Rep.  735,  2  N.  B.  117, 
refusing  damages  for  injury  to  fireman  by  jolting  of  engine; 
Brodeur  v.  Valley  Falls  Co.,  16  R.  L  453,  17  Atl.  56,  refusing  re- 
covery for  negligent  injury  of  worlsman  in  one  department  by  one 
In  another. 

Distinguished  in  Brazil  Coal  Co.  t.  GaflTney,  110  Ind.  463,  12  Am. 
St  Rei).  428.  21  N.  E.  1105,  4  L.  R.  A.  855,  and  n.,  holding  company 
liable  for  injury  to  boy  ordered  to  couple  cars,  outside  his  regular 
employment;  Reddon  y.  Union  Pac.  Ry.,  5  Utah,  353,  15  Pac.  265, 
liolding  mine  owner  liable  for  Injury  to  miner  through  negligence 
of  superintendent;  Andreson  y.  Ogden,  etc.,  Ry.,  8  Utah,  133,  80  Pac 
306,  collecting  authorities,  and  holding  foreman  not  a  fellow-seryant 
of  laborer  digging  gravel,  and  allowing  damages;  Madden  y.  Chesa* 
peake,  etc.,  R.  R.,  28  W.  Va.  610,  57  Am.  Rep.  608,  holding  railroad 
liable  for  death  of  engineer  in  collision  caused  by  negligence  of 
conductor  and  telegraph  operator. 

Master  and  senrant —  Presumption  that  servant  takes  upon  him- 
self risks  of  employment  cannot  arise  where  risk  is  not  within  con* 
tract  of  service,  and  he  had  no  reason  to  believe  It  would  occur,  pw 
657. 

Approved  and  principle  applied  as  follows:  Hough  v.  Railway 
Co.,  100  U.  S.  217,  25  L.  615,  holding  ralhroad  liable  for  death  through 
defective  condition  of  locomotive,  owing  to  fellow-servanf s  negli- 
gence; Miller  V.  Baltimore,  etc.,  R.  R.,  17  Fed.  Cas.  305,  holding 
railroad  liable  for  injury  to  brakeman  through  Incompetence  of 
fellow-servant;  The  Clatsop  Chief,  7  Sawy.  278,  8  Fed.  166,  collect- 
ing authorities,  and  holding  vessel  liable  for  Injury  to  fireman 
through  negligent  collision;  King  y.  Ohio,  etc.,  R.  R.,  11  Biss.  367, 
14  Fed.  280,  holding  raihroad  liable  for  injury  to  brakeman  through 
defect  of  car;  Ollmore  y.  Northern  Pac.  Ry.,  9  Sawy.  664,  18  Fed. 
870,  holding  railroad  liable  for  Injury  by  thawing  powder  before  a 
fire,  lender  foreman's  orders;  Mason  v.  Edison  Mach.  Works,  24 
Blatchf.  05,  06,  28  Fed.  220,  230,  holding  company  liable  for  injury 
to  workman,  ordered  by  foreman  to  hold  a  heavy  plate  alone; 
Northern  Pac.  Coal  Co.  v.  Richmond,  58  Fed.  760»  16  U.  S.  Af^  202, 
holding  company  liable  for  Injury  to  boy  employed  as  "trapper,^ 
but  working  on  tram  cars;  Colorado,  etc.,  Ry.  v.  O'Brien,  16  Colo. 
225,  27  Pac.  703,  holding  railroad  liable  for  Injury  to  workman 
through  derailing  of  construction  train;  Orman  v.  Mannlx,  17  Colo. 
671,  81  Am.  St  Rep.  844,  80  Pac.  1030,  holding  railroad  contractor, 
liable  for  death  of  boy,  employed  aa  water  carrier,  but  ordered  to 
remove  burning  powder;  Wilson,  v.  WUlimantlc;  Linen  Co,,  60  Coi^./ 
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4(K),  47  Am.  Bep.  656»  holding  defendant  liable  for  injury  to  work- 
man through  defectiye  machinery;  St  Louis,  etc.,  By.  v.  Trlplett, 
54  Ark.  296,  15  8.  W.  888,  11  L.  B.  A.  775,  holding  raihroad  liable 
for  negligent  killing  of  employee,  at  work  under  a  car;  Brazil  Coal 
Co.  T.  OafTney,  119  Ind.  463,  466,  12  Am.  St  Bep.  428,  481,  21  N.  B. 
1105,  1106,  4  L.  B.  A.  855,  856,  and  n.,  holdiiTg  company  liable  for 
injury  to  boy  ordered  to  couple  cars,  outside  his  regular  employ- 
ment; Cincinnati,  etc.,  B.  B.  t.  Madden,  184  Ind.  478,  84  N.  B.  230, 
holding  railroad  liable  for  negligent  injury  to  section  boss,  ordered 
to  unload  rails;  O'Connor  t.  Adams,  120  Mass.  481,  holding  em- 
ployer liable  for  injury  by  sugar-drying  machines,  to  servant  work- 
ing outside  regular  employment;  Chicago,  etc.,  B.  B.  ▼.  Bayfield, 
87  Mich.  213,  holding  railroad  liable  for  killing  of  laborer  ordered 
to  act  as  brakeman;  Smith  v.  Peninsular  Car  Works,  60  Mich.  505, 
1  Am.  St  Bep.  545,  27  N.  W.  664,  holding  employer  liable  for  death 
of  workman  compelled  to  carry  molten  iron  over  ice;  Norfolk  Beet- 
Sugar  Co.  ▼.  Hight,  56  Neb.  167,  76  N.  W.  568,  holding  employer  may 
be  liable  for  injury  to  workman  ordered  to  wipe  up  water  near  re- 
Tolying  belt;  Hayes  t.  Colchester  Mills,  69  Vt  7,  60  Am.  St  Rep. 
918,  87  AtL  270,  and  Jones  v.  Old,  etc.,  Cotton  Mills,  82  Va.  155,  8 
Am.  St  Rep.  103,  both  holding  employer  liable  for  injury  to  boy  as- 
sisting in  repair  of  belt  near  shaft;  Moon  v.  Richmond,  etc.,  R.  R., 
78  Va.  750,  49  Am.  Rep.  404,  holding  railroad  liable  for  injury  to 
trainman  through  negligence  of  conductor;  Michael  ▼.  Roanoke  Ma- 
chine Works,  90  Va.  496,  44  Am.  St  Rep.  930,  19  S.  B.  262,  award- 
ing damages  to  helper  in  boiler-shop  struck  by  crane,  without  warn- 
ing; Jones  y.  Florence  Mining  Co.,  66  Wis.  278,  57  Am.  Rep.  272. 
28  N.  W.  210,  holding  company  liable  for  injury  to  boy  employed 
for  surface  work,  but  ordered  into  mine.  Cited,  arguendo,  in  De 
Voin  y.  Michigan  Lumber  Co.,  ,64  Wis.  620,  54  Am.  Rep.  651,  25  N. 
W.  554,  holding  bailee,  using  hired  horses  for  other  work  than  con- 
tracted for,  liable  for  injury.  See  valuable  note  in  67  Adl  Dec.  597, 
16  Am.  Rep.  498,  and  34  Am.  Rep.  622. 

Distinguished  in  Cole  v.  Chicago,  etc.,  R.  R.,  71  Wis.  124, 127, 129, 
5  Am.  St  Rep.  205,  208,  209,  87  N.  W.  88,  90,  91,  refusing  recovery 
to  construction  foreman  Injured  while  voluntarily  undertaking  to 
couple  cars. 

Master  and  senrant —  Where  young  boy  Is  engaged  In  railroad 
shops  as  helper  at  moulding  machine,  is  ordered  to  adjust  a  belt  on 
a  revolving  shaft  in  a  very  dangerous  position,  this  is  not  a  risk 
inddent  to  his  employment  and  railroad  It  liable  for  injury  oc- 
casioned thereby,  p.  558. 

Cited  and  principle  followed  in  Northern  Pac  Coal  Co.  v.  Rich- 
mond, 58  Fed.  760,  15  U.  S.  App.  262,  holding  company  liable  for  In- 
Jury  to  boy  employed  as  ••  trapper,"  but  working  on  tram  cars;  Or- 
man  V.  Mannix,  17  Colo.  571.  31  Am.  St.  Rep.  344,  80  Pac.  1039, 
iMrtding  raihroad  contractor  liable  for  dea^  of  boy  employed  as 
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water  carrier,  tat  ordered  to  remore  burning  ponder;  Ctemp  t  HaBi 
89  Fla.  674,  22  So.  797,  holding  employer  liable  for  injnry  to  boy 
employed  in  making  crates,  bnt  ordered  to  push  freight  car;  Brasil 
Coal  Go.  T.  Oafftiey,  119  Ind.  466,  471,  12  Am.  St  Bep.  481,  485, 
21  N.  E.  1106,  1107,  4  L.  R.  A.  866,  867,  and  n.,  holding  company 
liable  for  injnry  to  boy  <»rdered  to  conple  cars,  outside  his  regnlar 
employment;  Brennan  t.  Gordon,  118  N.  T.  494, 16  Am.  St  Bep.  776, 
28  N.  B.  811,  8  L.  B.  A.  821,  and  n.,  allowing  damages  for  injnry  to 
porter  pat  In  charge  of  elevator,  withont  snflicient  instmction; 
Hayes  v.  Colchester  Mills,  69  Y t  7,  60  Am.  St  Bep.  918,  87  AtL  270, 
and  Jones  t.  Old  Dominion  Cotton  Mills,  82  Ya.  166,  8  Am.  St  Bep. 
103,  both  holding  employer  liable  for  injnry  to  boy  while  assisting 
in  r^air  of  b^t;  Biichael  v.  Boanoke  Machine  Works,  90  Ya.  496, 
44  Am.  St  Bep.  980,  19  S.  B.  262,  awarding  damages  to  helper  In 
boiler-shop,  struck  by  crane,  withont  warning.  Cited,  argn^ido.  In 
Snlllvan  y.  Union  Pac.  B.  B.,  8  DilL  887,  F.  C.  18,699.  See  ex- 
haustive note  in  86  Am.  Dec.  284,  and  67  Am.  Dec.  697;  valuable 
note  in  16  Am.  Bep.  498»  48  Am.  Bep.  270,  17  WalL  614,  and  8  Dill. 
826,  F.  C.  8,916. 

Distlngnished  In  Fisk  t.  Central  Pac.  B.  B.,  72  CaL  44,  1  Am. 
St  Bep.  26,  13  Pac.  146,  holding  railroad  not  liable  for  injnry  to 
boy  ordered  to  work  outside  his  employment  by  person  withont  au- 
thority; Ft  Smith  Oil  Co.  v.  Slover,  68  Ark.  176,  24  S.  W.  107, 
holding  company  not  liable  for  death  of  employee,  though  working 
outside  regular  employment;  Capper  v.  Louisville,  etc.,  B.  B.,  103 
Ind.  807,  2  N.  B.  760,  holding  railroad  not  liable  for  negligent  injury 
to  tunnel  repairer,  riding  on  freight  train;  Wormell  v.  Maine,  etc., 
R.  R.,  79  Me.  410,  1  Am.  St  Bep.  829,  10  Atl.  64,  holding  railroad 
not  liable  for  injury  to  workman  in  car  shops,  ordered  to  couple 
cars  outside;  Michael  t,  Stanley,  76  Md.  474,  476,  28  Atl.  1096,  hold- 
ing employer  not  liable  for  injury  to  sawmill  servant,  although  out- 
side regular  employment;  licary  v.  Boston,  etc.,  B.  B.,  189  Mass. 
586,  62  Am.  Bep.  786,  2  N.  B.  117,  holding  railroad  employee,  volun- 
tarily assuming  new  risks,  cannot  recover  for  injury;  Cole  v.  Chi- 
cago, etc.,  B.  B.,  71  Wis.  124,  6  Am.  St  Bep.  206,  87  N.  W.  88,  col- 
lecting authorities,  and  reusing  recovery  to  construction  foreman, 
injured  while  voluntarily  undertaking  to  couple  cars. 

Master  and  servant — It  is  negligent  and  wrongful  for  a  fore- 
man in  railroad  machine  shop  to  order  a  young  boy  to  do  a  perilous 
thing,  and  railroad  is  liable  for  his  tortious  act  P<  659. 

Cited  and  principle  applied  in  Gravelle  v.  Minneapolis,  etc.,  B.  B., 
8  McCrary,  864,  11  Fed.  678,  holding  railroad  liable  for  injury  to 
employee  through  negligence  of  yardmaster;  Qilmore  v.  Northern 
Pac.  By.,  9  Sawy.  664,  IS  Fed.  870,  holding  railroad  liable  for  in- 
jury by  thawing  powder  before  a  fire,  under  foreman's  orders; 
Mason  v.  Edison  Mach.  Works,  24  Blatchf.  95,  96,  28  Fed.  229,  230, 
holding  company  Bable  for  Injnry  to  workman  ordered  by  foreman 
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to  hold  a  beaTy  plate  alone;  Orman  t.  Mannlx,  17  Cola  67X,  81  Am. 
6t  R«p.  344,  80  Pac.  1039,  holding  railroad  contractor  liable  for 
death  of  boy,  ordered  to  remove  burning  powder;  Camp  v.  Hall,  89 
Fhi.  574,  22  So.  797,  holding  employer  liable  for  injury  to  boy  while 
pushing  freight  car;  Brazil,  etc^  Coal  Co.  v.  Young,  117  Ind.  523, 
20  N.  E.  424,  and  Jones  v.  Florence  Mining  Co.,  66  Wis.  280,  57  Am. 
Rep.  274,  28  N.  W.  211,  both  holding  mineowner  liable  for  injury 
to  boy  through  fall  of  rock,  caused  by  n^ligence;  Brazil  Coal  Co. 
V.  Gaffney,  119  Ind.  466,  12  Am.  St  Rep.  481,  21  N.  B.  1106.  4  L. 
R.  A.  850,  and  n.,  holding  company  liable  for  injury  to  boy  ordered 
to  couple  cars,  outside  his  regular  employm^it;  Gulf,  etc.,  R.  R.  v. 
.Tones,  76  Tex.  353,  18  S.  W.  375,  and  Gulf,  etc.,  R.  R.  v.  Redeker, 
07  Tex.  191,  60  Am.  Rep.  22,  2  S.  W.  528,  both  holding  raihroad  liable 
for  Injury  to  minor,  employed  as  brakeman,  without  parent's  con- 
sent; Hayes  v.  Colchester  Mills,  69  Vt  7,  60  Am.  St  Rep.  918,  37  AtL 
270,  and  Jones  v.  Old  Dominion  Cotton  Mills,  82  Va.  158,  8  Am. 
St.  Hep.  105,  both  holding  employer  liable  for  injury  to  boy  while 
assisting  in  repair  of  belt;  Moon  v.  Richmond,  etc.,  R.  B.,  78  Va. 
750,  49  Am.  Rep.  404,  holding  railroad  liable  for  injury  of  trainman 
through  negligence  of  conductor;  Turner  v.  Norfolk,  etc,  R.  R.,  40 
\y.  Ya.  684,  687,  holding  railroad  liable  for  death  of  boy  employee 
on  hand  car,  through  negligence  of  foreman  running  it  See  notes 
in  21  Am.  Rep.  582,  2  McCrary,  244,  and  11  Biss.  36& 

Distinguished  in  Richmond,  etc.,  R.  R.  v.  Finley,  63  Fed.  231, 
25  U.  S.  App.  16,  holding  railroad  not  liable  for  injury  to  brakeman 
coupling*  by  hand,  tmder  engineer's  orders,  but  against  company's 
rules;  Fones  v.  Phillips,  39  Ark.  29,  84,  holding  mill  company  not 
liable  for  Injury  to  boy  preyiously  warned  of  dangers;  Fisk  y. 
Central  Pac.  R.  R.,  72  Cal.  44,  1  Am.  St  Rep.  26,  18  Pac.  146,  hold- 
ing railroad  not  liable  for  injury  to  boy,  ordered  to  work  outside  his 
employment  by  one  without  authority;  Hanson  v.  Hammel,  107  Iowa, 
175,  77  N.  W.  840,  holding  employer  not  liable  for  injury  to  servant 
by  ordinary  machinery;  Dyer  y.  Rieley,  26  La.  Ann.  9,  holding  steam- 
boat-owner not  liable  for  injury  of  deckhand  by  mate,  outside  bcoj;^ 
of  his  emplpyment;  Wormell  y.  Maine,  etc,  R.  R.,  79  Me.  410,  1 
Am.  St  Rep.  829,  10  Atl.  54,  holding  railroad  not  liable  for  injury 
to  workman  in  car  shops,  ordered  to  couple  cars  outside;  Michael 
y.  Stanley,  75  Md.  474,  475,  23  Atl.  1095,  holding  employer  not  liable 
for  injury  to  sawmill  servant  although  outside  regular  employ- 
ment; Anderson  v.  Morrison,  22  Minn.  276,  refusing  damages  to 
boy  employed  at  elevator,  but  injured  while  working  on  cotton- 
picking  machinei 

Master  and  servant —  Master  impliedly  agrees  not  to  expose  ser- 
vants to  hazard  of  losing  their  lives,  or  suffering  great  bodily  harm, 
when  it  is  neither  reasonable  nor  necessary  to  do  so,  p.  559. 

Cited  and  principle  relied  upon  in  Kielley  t.  Belcher  Min.  Co.,  8 
Sawy.  445,  F.  C.  7,760,  overruling  demurrer  to  complaint  of  miner 


9f|  NotM  on  U.  a  Eeportsi  17  Waa  100*570 

to  recoTer  for  tnjiirj  by  blast;  Klnff  t.  Ohio,  €te^  B.  B.,  11  BIbb.  867, 
14  Fed.  280,  holding  railroad  liable  for  Injury  to  brakeman  throngh 
defect  hi  car;  Maaon  t.  Edison  Mach.  Works,  24  Blatchf.  95,  06, 
28  Fed.  229,  280,  holding  company  liable  for  Injury  to  workman 
ordered  by  foreman  to  hold  a  hea^y  plate  alone;  Ck>lorado,  «tc.«  B. 
B.  T.  O'Brien,  16  Oolo.  226,  27  Pac  708,  h<ddlng  ralhroad  liable  for 
Injury  to  workman  by  derailing  of  construction  train;  Orman  v. 
Mannlx,  17  Colo.  571,  81  Am.  8t  Bep.  844,  80  Pac  1089,  holding  em* 
ployer  liable  for  death  of  boy  ordered  to  remove  burning  powder; 
Indiana  Car  Co.  ▼.  Parker,  100  Ind.  187,  collecting  authorities,  and 
holding  employer  liable  for  injury  to  servant  through  defective  ma- 
chinery; Pittsburgh,  etc,  B.  B.  v.  Adams,  105  Ind.  167,  5  N.  B.  105, 
holding  railroad  not  liable  for  injury  to  section  hand  acting  as 
brakeman;  Brazil  Coal  Co.  T/  Gaflfney,  119  Ind.  468, 12  Am.  8t  Bep. 
428,  21  N.  B.  1105,  4  i:^.  B.  A.  855,  and  n.,  holdhig  company  liable 
for  injury  to  boy  ordered  to  couple  cars,  outside  his  regular  «nploy- 
ment;  Powers  v.  Calcasieu  Sugar  Cc,  48  La.  Ann.  485,  19  So.  456, 
holding  company  liable  for  scalding  of  servant  in  unguarded  water 
ditch:  Smith  v.  Peninsular  Car  Works,  60  Mich.  505, 1  Am.  St  Bep. 
545,  27  N.  W.  664,  holding  employer  liable  for  death  of  workman 
compelled  to  carry  molten  iron  over  ice;  Brennan  v.  Gordon,  118  K. 
Y.  494,  16  Am.  St  Bep.  776,  28  N.  B.  811,  8  L.  B.  A.  821,  and  n.,  al- 
lowing damages  for  injury  to  porter,  given  charge  of  elevator,  with- 
out sufficient  Instruction;  Houston,  etc..  By.  v.  Biarcelles,  69  Tex. 
337,  holding  railroad  liable  for  injury  to  switchman  through  defect- 
ive hand-rod  on  engine;  tteddon  v.  Union  Pac  By.,  5  Utah,  854,  15 
Pac  265,  collecting  authorities,  and  allowing  recovery  for  injury  by 
unsafe  condition  of  mine,  through  superintendent's  negligence;  Nor- 
folk, etc,  B.  B.  V.  Nunnally,  88  Ya.  550,  14  S.  B.  868,  holding  rail- 
road liable  for  death  of  fireman  through  defective  coupling  pin; 
Biley  v.  West  Ylrgina  By.,  27  W.  Va.  159,  holding  railroad  liable 
for  Injury  to  brakeman  struck  by  stump  alongside  track;  Jones  v. 
Florence  Mining  Co.,  66  Wis.  278,  57  Am.  Bep.  272,  28  N.  W.  210, 
holding  comiMmy  liable  for  injury  to  lM>y  by  fall  of  rock  in  mine. 
See  note  in  59  Am.  Bep.  77,  and  1  Am.  St  Bep.  549. 

Distinguished  in  Fones  v.  Phillips,  89  Ark.  29,  84,  holding  mill 
company  not  liable  for  injury  to  boy  previously  warned  of  dangers; 
Cole  V.  Chicago,  etc.,  B.  R.,  71  Wis.  124,  5  Am.  St  Bep.  205,  87  N. 
W.  88,  collecting  authorities,  and  refusing  recovery  to  construction 
foreman,  injured  while  voluntarily  undertaking  to  couple  cars. 

Miscellaneous. —  Cited  incidentally  la  Wyman  v.  Leavitt  71  Mc 
881,  86  Am.  Bep.  806. 

17  WalL  560-570,  21  L.  710,  BAILBOAD  CO.  v.  FULLBB. 

Commerce. —  State  statute,  requiring  railroads  to  fix  rates  an- 
nually and  post  them  in  stations,  Is  not  a  regulation  of  commerce^ 
but  a  police  regulation,  and  within  the  State's  power,  p.  567. 
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Cited  and  principle  applied  in  Railroad  Co.  v.  Penlston,  18  WaU. 
88,  21  L.  794,  holding  State  tax  oa  interstate  railroad,  aided  and 
enfranchised  by  United  States,  valid;  Chicago,  etc.,  R.  R.  v.  Fuller. 
164  U.  S.  696,  21  L.  716.  14  S.  Ct  1198,  applying  rule;  Gulf,  etc.,  R. 
R.  T.  Hefley,  168  U.  S.  108,  89  L.  912,  16  S.  Ct  803,  collecting  au- 
thorities, and  holding  State  statute,  regulating  freights,  must  giye 
way  to  United  States  statute  as  to  interstate  traffic;  Hennington  v. 
Georgia,  168  U.  S.  812,  41  L.  172,  16  S.  Ct  1091,  holding  State  stat- 
ute, prohlMting  running  freight  trains  on  Sunday,  valid;  Rae  v. 
Grand  Trunk  Ry.,  14  Fed.  404,  holding  statute,  requiring  railroads 
to  draw  cars  of  others,  valid;  McDonald  v.  State,  81  Ala.  283,  60 
Am.  Rep.  160,  2  So.  881,  holding  State  statute,  requiring  licensing 
of  railroad  engineers,  valid;  Little  Rock,  etc.,  R.  R.  v.  Hanniford, 
49  Ark.  297,  298,  6  S.  W.  296,  297,  holding  State  statute,  prohibiting 
charging  of  greater  freight  than  specified  in  bill  of  lading,  valid; 
Hockett  T.  State,  106  Ind.  269,  66  Am.  Rep.  207,  6  N.  E.  183,  collect- 
ing authorities,  and  holding  State  statute,  fixing  maximum  tele- 
phone rates,  valid;  Waterbury  v.  Newton,  60  N.  J.  L.  539,  14  AtL  607, 
holding  State  statute,  prohibiting  sale  of  colored  oleomargarine,  valid 
even  as  applied  to  original  imported  packages;  Nixon  v.  Reid,  8 
S.  Dak.  616,  67  N.  W.  60,  32  L.  R.  A.  820,  holding  State  law,  provid- 
ing for  granting  ferry  licenses,  valid;  Gulf,  etc.,  R.  R.  v.  Dwyer,  75 
Tex.  680,  16  Am.  St  Rep.  928,  12  S.  W.  1002,  7  L.  R.  A.  479,  hold- 
ing State  statute,  imposing  penalty  on  railroad  refusing  to  deliver  |^ 
goods  on  tender  of  specified  freight,  valid.  . 

Distinguished  in  Gatton  v.  Chicago,  etc.,  R.  R.,  96  Iowa,  143,  63 
N.  W.  699,  28  L.  R.  A.  666,  holding  State  statute,  authorizing  re- 
covery of  overcharges  for  freight  on  interstate  shipment,  invalid. 

United  States. —  Powers  of  government  in  United  States  may  be 
divided  into  four  classes:  those  belonging  exclusively  to  States;  those 
belonging  exclusively  to  national  government;  concurrent  ^powers; 
those  which  may  be  exercised  by  States,  but  only  until  Congress 
acts  upon  the  subject,  p.  668. 

Commerce  embraces  transportation  by  land  and  water,  and  alt 
means  and  appliances  necessarily  employed  in  carrying  it  on,  p.  568. 

Cited  in  Cuban  S.  S.  Co.  v.  Fitzpatrlck,  06  Fed.  67,  holding  State 
statute,  regulating  foreign  sailors,  void,  if  interfering  with  their 
contracts. 

Commerca. —  Power  to  regulate  commerce  may  be  partly  exer- 
cised by  States  until  Congress  acts  on  the  subject;  but  in  cases 
where  rules  must  be  uniform  throughout  the  country,  the  authority 
Is  exclusive,  p.  669.  ! 

Cited  with  approval  in  Gulf,  etc.,  Ry.  v.  Hefley,  168  U.  S.  lOS,"* 
89  L.  912,  16  S.  Ct  803,  collecting  authorities,  and  holding  United 
Btates  statute,  regulating  freights,  paramount  to  State  statute,  as 
to  interstate  commerce;  Hennington  v.  Georgia,  163  U.  S.  812,  41 


W  Bom  ^  LpcfcHv^  IT  WftH.  UTiMSI 

U  172,  je&Oi  lOOX,  holding  Stalo  ttatote,  oroUbttlag  raaadw  of 
freight  traUis  on  SnnOaj,  valid;  In  re  Sanders,  62  Fed.  804,  18  I*. 
B.  A.  6G1,  Ikoldlng  State  statnte,  regnlatiag  aale  of  seed  tai  padc- 
ages,  Toid  as  to  original  imported  packages;  Qatton  v.  Chicago,  eta, 
B.  R.,  99  Iowa,  148^  68  N.  W.  50d,  28  L.  B.  A.  660,  boldiilg  State 
statute,  authorising  recovery  of  overchargea  of  freight  o&  interstate 
shipments,  invalid;  Bagg  v.  WUmlngtmv  ete^  B.  B^  100  K.  O.  281, 
26  Am.  St  Bep.  671, 14  S.  B.  80,  14  L.  B.  A.  607,  holding  State  stat- 
ate,  requiring  railroads  to  ship  freight  within  five  daja,  valid,  even 
as  to  interstate  shipments;  Gnlf,  etc.,  B.  B.  v.  Dwyar,  75  Tex.  680^ 

16  Am.  St  Bep.  928,  12  &  W.  1002,  7  L.  B.  A.  479,  holding  State 
statute,  Imposing  penalty  on  railroad  refusing  delivery  of  goods 
on  tender  of  specified  freight,  valid;  dissenting  opinion  in  Wabash, 
etc,  B.  B.  V.  Illinois,  118  U.  S.  686,  693,  80  L.  254,  256,  7  S.  Ct  18, 
22,  majority  holding  State  statute,  prohibiting  "  short-haul  **  discrim- 
ination, invalid  as  to  interstate  commerce.  Oited,  arguendo,  in 
Sherlock  v.  Ailing,  44  Ind.  196. 

Commerce. —  YThere  a  stream,  navigable  for  foreign  or  interstate 
commerce,  is  obstructed  by  a  State's  authority,  such  exercise  of 
authority  may  ,be.  valid  until  Congress  intervenes,  p.  669. 

Cited  with  approval  in  Bridge  Co.  v.  United  States,  105  U.  B.  475, 
26  L.  1146,  collecting  authorities,  and  holding  United  States  not 
liable  for  cost  of  changes  ordered  in  authorised  bridge;  Huse  v. 
Glover,  11  Biss.  565,  15  Fed.  296,  holding  State  river  improvements 
and  tolls,  valid. 

Commerce. —  Authority  of  Congress  Is  paramount  and  absolute  to 
compel  abatement  of  an  obstruction  of  a  stream,  navigable  for  for- 
eign or  interstate  commerce,  p.  669. 

Cited  with  approval  in  Bridge  Co.  v.  United  States,  106  U.  S.  475, 
26  L.  1146,  collecting  authorities,  and  holding  United  States  not 
liable  for  cost  of  alterations  ordered  in  authorized  bridge;  Huse  v. 
Glover,  11  Biss.  666,  15  Fed.  296,  holding  State  river  improvements 
and  tolls,  valid  in  absence  of  action  by  Congress. 

17  WalL  670-581,  21  L.  667,  HCBN  v.  LOCKHABT. 

Parties. —  Indispensable  parties  are  those  whose  interests  are  so 
interwoven  with  those  of  other  parties  that  no  decree  can  be  made 
without  affecting  them,  p.  579. 

Cited  In  Tug,  etc.  Coal  Co.  v.  Brigel,  86  Fed.  821,  h<dding  mort- 
gagor and  mortgagee  the  only  indispensable  parties  in  suit  to  for^ 
dose  mortgage;  Hyatt  v.  McBumey,  18  S.  C.  206,  holding  fore- 
closure cannot  impair  rights  of  subsequent  incumbrancers  not  made 
parties. 

Parties. —  The  presence  of  indispensable  parties  Is  necessary  to 
Jurisdiction  of  court,  p.  579. 
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Api^rored  In  Brigham  t.  LuAdliigtoxi,  12  Blatehf .  £41,  F.  €.  1,874, 
dlsmlseliig  bill,  where  a  necessary  defendant  is  a  citizen  of  same 
State  as  plalntilf ;  Walker  t.  Windsor  Nat  Bank,  66  Fed.  79,  6  17. 
8.  App^  428,  dknnlsslnf  suit  on  cashier's  bond  f6r  non-Joinder,  where 
a  dtocontlnnance  was  allowed  to  a  necessary  defendant;  Tng,  etc., 
Oeal  Go.  t.  Brlgel,  86  Fed.  821,  holding  mortgagor  and  mortgagee 
tk^  only  Indispensable  parties,  and  foreclosing  mortgage;  Baltimore 
Bnildlng  ft  L.  Assn.  t.  AMerson,  90  Fed.  146,  61  U.  8.  App.  641, 
holding  proceedings  Toid  where  snlt  was  dismissed  as  to  indis- 
pensable parties. 

Courts. —  When  Jurisdiction  of  Federal  court  is  objected  to  by 
reason  of  dtlaenshlp  of  some  parties,  if  they  are  not  Indispensable 
parties,  court* s  Jurisdiction  should  be  retained  and  suit  dismissed 
as  to  them,  p.  679. 

Cited  with  approval  in  Gaily  t.  Golfs,  etc.,  ICfg.  Go.,  80  Fed.  121, 
applying  rule  and  refusing  injunction  in  patent  case;  Claiborne  t. 
Waddell,  60  Fed.  869,  applying  rule  in  suit  to  charge  executor;  EUck- 
lin  T.  Marco,  66  Fed.  664,  16  U.  S.  App.  66,  dismissing  suit  as  to  an 
occupant  of  land  and  allowing  redemption  after  foreclosure  of 
mortgage;  Bx  parte  Lennon,  64  Fed.  823,  22  U.  8.  App.  661,  refus- 
ing habeas  corpus  to  party  violating  injunction  granted  In  case 
within  courtfs  Jurisdiction;  Bscelsior,  etc.,  Co.  v.  Brown,  74  Fed. 
324,  42  U.  8.  App.  66,  dismissing  suft  where  party  was  indispen- 
sable; Mason  r.  DuUagham,  82  Fed.  600,  68  U.  8.  App.  641,  apply- 
ing rule;  Tug,  etc..  Coal  Co.  t.  Brigel,  86  Fed.  821,  applying  rule, 
and  foreclosing  mortgage. 

War. —  Investment  by  eicecutor,  in  Confederate  bonds,  was  an  act 
giving  aid  and  comfort  to  enemies  of  United  States,  and  invalid,  not- 
withstanding State  legislation  and  decisions  authorising  it,  p.  680. 

Cited  with  approval  in  McBumey  v.  Carson,  99  U.  S.  671,  26  L. 
882,  reviewing  authorities,  and  holding  receipt  by  executor  of  Con- 
federate notes,  in  payment  of  mortgage,  void;  Lamar  v.  Mlcou,  112 
U.  8.  476,  28  L.  760,  6  S.  Ct  282,  Bailey  v.  Fits-Gerald,  66  Miss.  689, 
591,  and  McClure  v.  Johnson,  14  W.  Ya.  446,  all  holding  guardian 
liable  for  Investment  of  ward's  money  in  Confederate  bonds;  Moore 
V.  Mitchell,  2  Woods,  488,  F.  C.  9,770,  holding  trustee  liable  for 
accepting  Confederate  notes  in  payment  of  loan;  Opie  v.  Castleman, 
82  Fed.  618,  enforcing  trust  deed  of  land  to  secure  payment  of 
price,  notwithstanding  payment  in  Confederate  notes  to  executor; 
Tayloe  v.  Dugger,  66  Ala.  460,  holding  payment  to  executor  In  Con- 
federate bonds,  invalid,  but  refusing  recovery  of  land  after  delay; 
Blackwell  v.  Tucker,  7  S.  C.  400,  holding  purchaser  at  probate 
sale,  who  paid  in  Confederate  bonds,  liable  for  the  amount  Cited, 
arguendo,  in  Pulllam  v.  Pulliam,  10  Fed.  60,  collecting  authorities, 
and  holding  executor  liable  for  depreciation  In  price  of  cotton  by 
delaying  sale;  Pennywit  v.  Foote,  27  Ohio  St.  622,  22  Am.  Rep.  854, 
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holding  judfOMBt  ^  Ototedeniito  eoort  agatasC  dtlMm  of  19S^ 
State,  Inndii;  Ohicofa  Cki.  t.  O^wa,  6  &  a  276;  hoMtng  ftct  of  Ood- 
federate  State;  cveatlnr  corporation  for  war  fmrpoaea,  TOld.  Soo 
ezhanatlTO  note  in  40  Am.  Dec  609,  M  Anu  Dee.  608,  12  Am.  St 
BeiK  81S,  and  1  Woods,  688,  F.  a  8,440. 

DtatiBgnlehed  in  B^notte  t.  Steams,  01  IT.  8.  Hi,  28  L.  264,  refoe- 
laa  to  set  aside  probate  sale  wliere  proceeds  were  Invested  in  Gon- 
federate  bonds;  Qlasvow  t.  lipse,  U7  U«  8.  864,  29  L.  908,  6  8.  Ot 
760,  holding  execnter  not  liable  for  receiving  Confederate  cnrren^ 
in  payment  of  bond  'during  war;  Baldy  r.  Hunter,  171  U»  8.  402. 
18  &  Ot  866,  and  Nelms  t.  Summers,  64  Ga.  607,  both  holding 
guardian  not  liable  for  iUTestlng  fonds  la  Gontederate  bonds,  under 
order  of  court;  HcDermott  t.  Oopeland,  9  Fed.  888,  holding  executor 
not  liable  to  distributee  for  amount  awarded  by  court,  under  State 
law;  Ferguson  t.  Lowery,  64  Ala.  616,  26  Am.  Bep.  724,  holding 
guardian  not  liable  for  recelTing  Confederate  notes  during  war; 
Hyatt  T.  McBumey.  18  8.  C.  221,  holding  payment  to  executor  in*  ( 

Confederate  money,  discharged  debtor  in  absence  of  fraud. 

States. —  Acts  of  States  in  Rebellion,  so  far  as  they  did  not  im- 
pair supremacy  of  national  authority  or  constitutional  rights  of  dti- 
sens,  are  valid,  p.  680. 

Cited  and  principle  applied  in  United  States  t.  Insurance  Cos., 
22  WalL  108,  22  L.  818,  holding  corporations  created  by  legislature 
of  I  jbel  State  may  sue  in  United  States  courts;  Keith  v.  Clark,  97 
U.  S.  466,  24  L.  1076,  holding  notes  of  Tennessee  State  bank.  Issued 
during  Bebellion,  recelyable  for  taxes  under  charter;  Ford  t.  Surget, 
97  U.  8.  621,  24  L.  1027,  holding  former  ConfMerate  military  officer 
not  liable  for  burning  cotton  under  <»ders;  Ketchum  t.  Buckley, 
99  U.  8.  190,  26  L.  478,  o^ectlng  authorities,  and  holding  sureties 
on  administrator's  bond  liable  under  decree  of  Confederate  court; 
Johnson  t.  Atlantic,  etc,  TransH  Co.,  166  U.  a  646,  89  L.  669,  Iff 
8.  Ct  631,  holding  sale  of  railroad  by  State  trustees,  during  war, 
valid;  Baldy  v.  Hunt^,  171  U.  &  896,  18  &  Ct  892,  holding  guar* 
dlan  not  liable  tot  investment  In  Confederate  bonds,  under  order  of 
court;  Ketchum  v.  Mobile,  etc.,  B.  B.,  2  Woods,  640,  F.  C.  7,787, 
holding  appointment  of  new  trustee  by  Confederate  court,  valid; 
Biddle  v.  Hill,  61  Ala.  228,  holding  probate  sale  by  Confederate 
court,  valid;  Tarver  v.  Tank^rsley,  61  Ala.  812,  holding  llnal  decree 
of  Confederate  Probate  Court,  valid;  Powell  v.  Toung,  61  Ala.  620, 
holding  judgment  of  Confederate  court,  on  bills,  valid;  Parka  ▼• 
Coifey,  62  Ala.  88,  42,  and  HiU  v*  Armlstead,  56  Ala.  120,  both  hold* 
Ing  execution  sale  on  Judgment  rendered  during  war,  valid;  Hill 
V.  Huckabee,  62  Ala.  158,  enforcing  payment  of  probate  sale  made 
by  Confederate  court;  Nelson  v.  Boynton,  64  Ala.  876,  and  Berry 
V.  Bellows,  80  Ark.  204,  both  holding  probate  of  wiU  and  appoint* 
ment  of  administrator  by  Confederate  court,  vatfid:  Hlgb  v.  8nedi€0r, 
57  Ala.  409^  Jones  v.  Fellows,  58  Ala.  8i8»  and  McClure  v.  Jobn^ 
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■on,  14  W.  Ya.  448,  an  boiahig  lettSemrat  U  gnardteflrg  accoonts  by 
Confederate  ootai;  vaM;  Boaeh  t.  H1x»  67  Ala.  5T8,  applying  rale 
in  settUng  guardian's  aeeotmts;  Randdph  t.  Ward.  29  Ark.  245,  es- 
tablishing claim  against  estate  on  Judgment  rendered  by  Gonfed- 
erate  court;  Hendry  t.  Cline»  29  Ark.  417,  holding  discharge  of 
mortgage  by  administrator  for  Ck>nfederate  notes,  valid;  Howell  t. 
Hogins,  87  AriL  118,  collecting  authorities,  and  granting  mandamus 
to  compel  acceptance  of  county  warrant,  issued  during  war,  for 
taxes;  Pennywit  t.  Foote,  27  Ohio  St  022,  22  Am.  Bep.  854,  holding 
Judgment  of  Ckmfederate  court  against  citizens  of  loyal  State,  in- 
valid;  State  t.  Bank  of  Tenn.,  5  Baxt  '66,  holding  bank  notes  Is- 
sued during  BebeUion,  under  charter  power,  valid  and  payable; 
dissenting  opinion  in  Pennywit  v.  Foote,  27  Ohio  St  641,  majority 
holding  Judgment  of  Oonfederate  court  against  dtisens  of  loyal 
State,  invalid.  Cited,  arguendo,  in  Boiling  v.  Lersner,  91  IT.  8.  596, 
28  L.  867,  holding  acts  of  do  facto  Judge,  appointed  under  recon- 
struction acts,  valid;  Poindexter  v.  Greenhow,  114  IT.  8.  291,  29  L. 
193,  6  S.  Ct  914,  holding  coupons  of  State  bonds  receivable  for 
taxes,  under  statute.    See  note  in  89  Am.  Dec.  26L 

Distinguished  in  Taylor  v.  Thomas,  22  WalL  491,  22  L.  793,  hold- 
ing "cotton  notes,"  issued  by  Mississippi  during  Rebellion,  void; 
Williams  v.  Bruffy,  96  U.  S.  192,  24  L.  720,  holding  act  of  Confed- 
eracy, sequestrating  debts  owed  to  citizens  of  loyal  States,  void; 
Bragg  V.  Tuffts,  49  Ark.  562,  6  S.  W.  161,  holding  warrants,  issued 
under  ordinance  providing  for  bonds  to  aid  Rebellion,  void. 

War. —  Existence  of  state  of  war  during  the  Rebellion  did  not 
loosen  bonds  of  society,  or  do  away  with  civil  government  or  regu- 
lar administration  of  laws,  p.  580. 

Cited  vrith  approval  in  United  States  v.  Insurance  Cos.,  22  Wall. 
103,  22  L.  818,  holding  corporations  created  by  legislature  of  rebel 
State  may  sue  in  Federal  courts;  Williams  v.  Bruffy,  96  U.  S.  192, 
24  L.  720,  holdinir  act  of  Confederacy,  sequestratiug  debts  due  cld- 
lens  of  loyal  States,  void;  Johnson  v.  Atlantic,  etc..  Transit  Co., 
156  U.  S.  645,  89  L.  566,  16  &  Ct  531,  holding  sale  of  railroad  by 
State  trustees  during  Rebellion,  valid;  Baldy  v.  Hunter,  171  U.  S. 
895,  18  C  Ct  882,  holding  guardian  not  liable  for  Investing  funds 
in  Confederate  bonds,  under  order  of  court;  Ketchum  v.  Mobile,  etc., 
B.  R.,  2  Woods,  540,  F.  C.  7,787,  holding  appointment  of  new  trustee 
by  Confederate  court,  valid;  Parks  v.  Coffey,  62  Ala.  88, 39,  holding 
execution  sale  on  Judgment  of  Confederate  court,  valid;  Van  Hoose 
V.  Bush,  54  Ala.  849,  holding  probate  sale  of  land  for  Confederate 
notes,  valid;  Nelson  v.  Boynton,  54  Ala.  875,  holding  probate  of  will 
and  aiH;K)intmsnt  of  administrator  by  Confederate  court,  valid;  Mo 
Ouire  V.  Buckley,  58  Ala.  127,  holding  sureties  on  administrator's  bond 
liable  under  decree  of  Confederate  court;  Henry  v.  Northern  Bank,  G3 
Ala.  548,  544,  holding  one  who  deposited  notes  for  collection  during 
Kebellion,  oan  recover  only  the  value  of  Confederate  eurrency,  when 
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demand  mm  made;  Hendry  t.  caine,  29  Ark*  il7»  lioldlng  adniin- 
Istrator'e  discharge  of  mortgage  for  Oonfederate  notes,  valid;  Berry 
T.  Bellows,  80  Ark.  204,  li<^ding  appointment  of  administrator  by 
Confederate  State  conrt,  valid;  MeCAnre  t.  Johnson,  14  W.  Ya.  443. 
holding  settlement  of  guardian's  account  by  Ck>nf  ederate  court,  valid, 
but  charging  him  with  Ihyeetment  In  Oonfederate  bonds;  dissent- 
ing opinion  in  Pennywit  v.  Foote,  27  Ohio  St  641,  majority  holding 
Judgment  of  Oonfederate  court  against  dtisens  of  loyal  State,  in- 
valid.   See  note  in  88  Am.  J>ec.  261. 

War. —  Decree  of  Oimfederate  coiirt»  aeitling  executor's  accounts, 
is  valid*  except  as  approving  an  Investment  im  Oonfederate  bonds, 
p.  581. 

Olted  In  Alexander  v.  Bryan,  110  U.  &  417,  28  L.  196,  4  S.  Ot  109, 
holding  executor's  surety  liable  for  former's  investment  in  Oonfed- 
erate  bonds  (affirming  S.  O.,  4  Woods,  631,  F.  O.  2,064);  Foust  v. 
Ohamblee,  51  Ala.  79,  holding  settlement  of  guardian's  account  by 
Confederate  court,  valid,  and  refusing  subsequent  accounting;  Mc* 
Olure  V.  Johnson,  14  W.  Va.  445,  applying  rule.  See  note  in  89* 
Am.  Dec.  261. 

Distinguished  In  Baldy  v.  Hunter,  171  IT.  &  895,  18  S.  Gt  892, 
holding  guardian  not  liable  for  Investment  in  Oonfederate  bonds 
under  order  of  court 

Executors  and  administrators. —  An  executor  In  Alabama  Is  liable 
for  an  investment  in  Confederate  bonds,  and  United  States  courts 
will  enforce  this  liability  at  suit  of  legatees  in  Texas,  p.  581. 

Approved  in  Alexander  v.  Bryan,  110  U.  8.  417,  28  L.  196,  4  S.  Ct. 
109,  holding  executor's  surety  liable. 

17  WalL  158^4586,  21  L.  682,  THB  MBRRITT. 

ShippiniT* — Ownen^p  of  veesel  by  United  States  dthsens  does 
not  make  her  a  United  States  vessel,  vrlthout  registry  as  prescribed 
by  statute,  p.  586. 

Approved  in  The  Conqueror,  166  U.  &  119,  41  L.  942,  17  8.  Ct  513, 
S.  0.,  49  Fed.  106,  holding  foreign-built  vessel,  purchased  by  United 
States  dtlxen,  not  Uable  to  tariff  tax. 

Shipping. —  Nationality  of  vessel  can  only  be  proved  by  her  docu- 
ments, p.  586. 

Shipping. —  Under  statute  of  1817,  prohibiting  Importation,  ex- 
cept in  United  States  vessels  or  those  belonging  to  subjects  of 
the  country  producing  the  goods,  a  vessel  owned  by  United  States 
citizens,  but  built  in  Canada,  and  carrying  goods  from  Canada.  Is 
liable  to  fbrfeiture,  p.  566. 

See  note  in  5  Blss.  198,  F.  C.  16^229. 
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17  WalL  68e-t»0.  21  L.  670,  KNODB  v.  WILLIAMSON. 

Beposltioiis  taken  under  order  of  court,  bnt  after  several  adjonm- 
mttits,  of  wlildi  defendant  had  notice,  and  in  his  alMonoe,  are  ad* 
missible,  p.  688. 

Witnesses. — Questions  as  to  s^eneral  **  reputation  "*  of  a  witness  for 
truth  is  proper,  because  the  common  opinion  is  what  Is  wanted  to 
impeach  him,  p.  588.  * 

Cited  with  approval  in  People  v.  Markham,  64  OaL  168,  80  Pae. 
623,  applying  mle,  and  convicting  policeman  for  accepting  bribe 
from  Chinese.    See  note  in  17  Am.  Dec  76. 

Depositions. —  One  attempting  to  nse  a  depdsltion,  must  show 
that  he  has  given  his  adversary  an  opportunity  to  cross-examine 
by  a  definite  and  certain  notice,  unless  notice  Is  waived,  p.  589. 

Depositions. —  Notice  of  taking  deposition,  which  does  not  state 
the  year,  and  gives  the  place  as  **  the  city,"  instead  of  **  the  town," 
is  insufficient,  and  renders  deposition  inadmissible  where  adversary 
was  not  present,  p.  689. 

17  WalL  690-691,  21  L.  692,  HABBBLL  v.  BBALL. 

Fraudulent  conveyances. —  Where  an  insolvent  procured  his  land 
to  be  sold  under  Judgment  liens,  and  bought  in  by  his  clerk  for 
Inadequate  price,  his  assignee  in  bankruptcy  can  recover  it  from  a 
subsequent  purchaser,  who  might  reasonably  have  discovered  the 
fraud,  p.  691. 

Appeal  and  error. —  Question  being  wholly  (me  of  weight  of  evl« 
dence,  involving  no  controverted  proposition  of  law,  the  court  did 
not  reproduce  facts  In  its  opinion,  p.  691. 

Cited  with  approval  In  Levis  v.  Kengla,  169  U.  8.  287,  42  L.  730, 

18  8.  Ct  811,  applying  rule  and  dismissing  bill  to  redeem  land  fif- 
teen years  after  mortgage  sale;  Bollman  v.  Bollman,  6  S.  0.  48,  ap- 
plying rule  and  refusing  to  set  aside  arbitration  award  in  partner- 
ship accounting. 

17  WalL  592-696,  21  L.  715,  MANUFAOTUBING  00.  ▼.  UNITBD 
STATBS. 

Contract. —  Where  United  States  contracted  for  carbines,  to  be 
delivered  within  specified  time,  and  then  ordered  some  changes, 
which  necessitated  delay,  it  is  implied  that  both  parties  consented 
to  a  reasonable  extension,  and  the  government  is  liable  for  a  sub- 
sequent refusal  to  accept  them,  p.  695. 

Cited  with  approval  in  United  States  v.  Smith,  04  U.  S.  217,  24 
L.  116,  holding  United  States  liable  for  Improper  suspension  of 
contractor's  work  on  buildings;  Texas,  etc.,  B.  B.  v.  Bust,  19  Fed. 
246,  applying  rule  in  reducing  damages  against  bridge  contractors 
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for  non-complfitlon  wkhiii  spociflM  lime;  Bow^  t.  tJBRed  fittttes; 
42  Fed.  779,  eoUeetliig  tntSuirltiM,  and  koldliig  eontractor  cannot 
vecoTer  for  work  ordered  hj  soperTlBliif  United  States  officer  to 
eompel  eompUaiioo  wUh  eontraet 

n  Wan.  B96-400,  21  L.  797,  SOHK  t.  WATEBSON. 

Statatea  are  te  be  considered  prospective,  unless  language  is 
express  te  contrary,  or  there  is  a  necessary  impUcaUon  to  that 
effect,  p.  599. 

Cited  and  principle  followed  in  CSiew  Heong  t.  United  States,  112 
IL  &  6S9,  28  Lb  778,  6  8.  Ot  268,  collecting  antiioritles,  and  holding 
Ohineae  eizclpsion  act  not  r^rospective;  In  re  Perkins,  6  Blss.  1ST, 
F.  0. 10,983,  holding  amendment  to  bankmptcj  act  in  1874,  did  not 
'•Pfly  to  pending  cases;  HcGormiCk  t.  JDIlot,  43  Fed*  473,  holding 
statute  of  limitatiotts  prospectlTe  in  action  for  accounting;  McKean 
T*  Afcheiv  62  Fed.  796^  applying  mle  in  construing  statutory  lim- 
itation on  action  on  note;  McCleUan  t.  Pyeatt,  86  Fed.  846,  32  V. 
8.  App.  104,  holding  act  of  Congress,  against  fraudulent  convey- 
ances, prospective;  Northwestern,  eto.,  Ins.  Co.  v.  Seaman,  80  F^d. 
359,  holding  statute  prohibiting  judges  from  appointing  relatives 
to  office,  not  applicable  to  previous  i^pointmente;  Lawrence  v. 
Louisville,  96  Ky.  099,  49  Am.  8t  B^.  311,  20  S.  W.  461^  27  L.  B. 
A.  561,  holding  action  against  city  banied  by  special  statute  of  lim- 
itations; Potte'  V.  Rio  Ariba,  etc.  Cattle  Co.,  4  K.  Mex.  826,  IT 
Pac  613,  construing  United  States  alien  adt  and  granting  specific 
performance  to  alien;  Qillette  v.  Hibbard,  8  Mont  416,  holding 
action  on  note  not  barred  by  new  statute  providing  shorter  time; 
Fitzgerald  v.  Fitzgerald,  etc..  Construction  Co.,  41  Neb.  462,  59  N. 
W.  862,  applying  rule  in  action  by  stockholder  against  corporation 
directors  for  mismanagement;  Pacltscher  v.  Fuller,  6  Wash.  537, 
83  Pac.  876,  Baer  v.  Choir,  7  Wash.  638,  32  Pac.  778,  and  Moore  v. 
Brownfield,  7  Wash.  26,  34  Pac.  200,  all  holding  statute  reducing 
time  for  bringing  action  for  land,  gives  a  prior  cause  the  full  time; 
Lee  T.  Cook,  1  Wyo.  410,  417,  holding  new  statute,  shortening  time 
for  teking  appeals,  not  retroactive;  Southern  Wire  Co.  v.  St.  Louis, 
etc,  B.  B.,  88  Mo.  App.  198,  holding  Interstete  commerce  act  re- 
trospective, and  prior  discriminating  contract  invalid. 

Distinguished  in  Friedmann  v.  McGowan,  1  Pennewill,  442,.. 42 
AtL  725,  holding  statute  of  limitations  not  intended  to  retroact 

Jtftmitatieak  of  actions.— *Statntea  of  limitations  may  affect  ac- 
tions already  accrued,  as  well  as  those  accruing  after  their  passage, — 
dependent  upon  language  and  intent  of  legislatnre,  provided  a  rea- 
sonable time  is  allowed,  p*  599. 

Cited  and  principle  applied  in  Terry  v.  Anderson,  95  U.  S.  638,  24 
L.  866,  collecting  authorities,  and  holding  stetute  reducing  time, 
but  allowing  reasonable  time,  valid;  Koshkoinoiig  v.  Burton,  104 
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U,  8.  679,  26  L.  B8S^,  aixplyinf  role.  In  action  on  mnnldpal  bonds; 
Vance  t.  Vance.  108  U.  &  621,  27  L.  811, 2  &  Ot  869»  holding  statute 
requiring  recording  of  ^ tacit"  mortgages,  yalld;  In  re  Brown,  136 
U.  8.  706,  84  L.  817, 10  8.  Ct  086,  h(rfding  new  limitation  tmr  actions 
«n  State  lands  unreasonable  and  void;  Sayles  v.  Richmond,  etc., 
B.  Bn  8  Hughes,  174,  F.  C.  12,424,  applying  rule  in  construing  Um* 
ttatlon  on  suit  for  infringement  of  patent;  Pereles  v.  Watertown. 
•  Blss.  81,  82,  F.  C  10,980,  holding  statute  reducing  time  to  sue 
on  muiUcipal  bonds  from  twenty  years  to  one,  void;  United  States 
T.  Oampbell,  10  Fed.  822,  holding  surety  on  warehouse  bond,  not 
liable  for  error  in  amount  of  taxes,  after  expiration  of  limitation; 
Duke  V.  State,  66  Ark.  486,  20  8.  W.  608,  holding  new  statute  does 
not  extinguish  accrued  cause  of  action  and  foreclosing  mortgage; 
Lawrence  t*  Louisville,  96  Ky.  609,  49  Am.  St  Rep.  811,  29  8.  W. 
461,  27  L.  R.  A.  661,  bidding  action  against  dty  barred  by  special 
statute  of  limitations;  LoulsTiUe,  etc.,  R.  R.  y.  Williams,  —  Ky.  — , 
41  8.  W.  287,  holding  statute,  limiting  actions  against  railroads  to 
one  year,  repeals  six  months'  provision  In  charter  (S.  C,  reversed  In 
—  Ky.  ^,  46  8.  W.  230);  Stem  v.  Bates,  9  N.  Mex.  291,  60  Pac  826, 
holding  new  statute  of  limitations,  allowing  one  year  for  previously- 
existing  causes,  valid;  Parmenter  v.  Stale,  186  N.  V.  168,  81  N.  B. 
1039,  holding  statute  limiting  time  for  presenting  claims  to  a  few 
months,  unreasonable,  and  daim  not  barred;  Strickland  v.  Draughan, 
91  N.  O.  104,  dismissing  petition  for  rehearing  not  brought  within 
time  prescribed  by  new  rule.  Cited,  arguendo,  In  Bauserman  v. 
Blunt,  147  U.  8.  662,  87  L.  818,  13  &  Ot  460,  Balkam  v.  Woodstock 
Iron  Co.,  164  U.  '8.  188,  38  L.  967,  14  8.  Ct  1014,  and  Qroesbeck  v. 
Barg^,  1  Kan.  App.  63,  41  Pac  204.  See  valuable  note  in  60  Am. 
Dec.  891. 

Limitation  of  actions. —  Statute  declaring  generally  that  an  ac- 
tion must  be  brought  within  a  limited  time  after  accruing,  will  not 
bar  an  action  which  accrued  more  than  the  limited  time  before  the 
statute  was  passed,  p.  699. 

Approved  in  Friedman  v.  McOowan,  1  Pennewill,  448,  42  AtL 
726,  applying  rule  In  action  for  injuries  inflicted  by  vicious  dog; 
Browning  v.  Browning,  3  N.  Mex.  471,  9  Pac  684,  applying  rule 
in  action  on  promissory  note. 

Limltatioii  of  actions. —  Statutory  limitation  on  time  of  bring- 
ing actions  commences  to  run  when  cause  of  action  is  flrst  sub- 
jected to  operation  of  the  statute,  unless  otherwise  provided,  p.  600. 

Approved  and  rule  applied  in  Pereles  v.  Watertown,  6  Biss.  81, 
82,  F.  C.  10,980,  holding  statute  reducing  limitation  on  actions  on 
municipal  bonds  from  twenty  years  to  one,  void;  United  States  v. 
Campbell,  10  Fed.  828,  holding  time  commences  from  liquidation  of 
import  taxes,  and  action  herein  barred;  Herring  v.  Modesto  Irr. 
Dist,  96  Fed.  721,  applying  rule  in  action  on  bonds  of  irrigation 
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district;  Dtike  t.  State,  66  Ark.  496,  20  S.  W.  603,  foreclosing  mort- 
gage after  sale  with  notice;  Swamp-Land  Dlst  t.  Glide,  112  OaL 
90,  44  Pac.  458,  appljring  mie  in  action  to  collect  swamp-land  as- 
sessments; Garrison  t.  Hill,  81  Md.  557,  32  AtL  198,  holding  statute 
requiring  objection  to  will  to  be  made  within  three  years  from 
probate,  allows  three  years  from  its  passage  for  objection  to  pre- 
▼lonsly-probated  wiUs;  Gillette  t.  Hibbard,  8  Mont  416,  holding 
action  on  note  not  barred  by  new  statute  proriding  shorter  time; 
Packsher  ▼.  Fuller,  6  Wash.  537»  83  Pac  876,  Baer  r.  Choir,  7 
Wash.  638,  82  Pac  778,  and  Moore  t.  Brownfleld,  7  Wash.  20,  84 
Pac  200,  all  holding  prerionsly-existing  cause  of  action  has  the 
full  time  provided  by  new  statnte;  Hubw  t.  Zimmermaiit  8  OkL 
574«  68  Pac  738,  applying  mle^ 

Xdxnitation  of  actions. —  Where  a  Judgment  was  obtained  in 
Ohio,  and  defendant  moved  into  Kansas,  a  statute  of  limitations, 
subsequently  passed  by  Kansas,  applies  to  a  suit  on  the  Judgment 
brought  there,  and  time  runs  from  passage  of  statute,  p.  600. 

17  WalL  601-604,  21  L.  698,  UNITBD  STATBS  T.  LAPiElNB. 

War.— Oommevdal  contracts  with  subjects,  or  in  territory  of 
enemy,  whether  made  directly  or  through  a  neutral  agent,  are  il- 
legal and  void,  and  confer  no  rights,  p.  602. 

Cited  with  approval  in  Mitchell  v.  United  States,  21  WalL  852. 
22  L.  587,  holding  trading  by  Northern  citizen  residing  and  doing 
business  in  the  South  during  war,  iUegal;  Desmare  v.  United  States, 
98  U.  S.  612,  23  L.  960,  collecting  auUiorities,  and  refusing  recover 
for  cotton  seized  by  United  States  troops;  Snell  v.  D wight,  120 
Mass.  15,  dismissing  bill  for  accounting  on  contract  for  illegal 
trading;  Small  t.  Lumpkin,  28  Gratt  885,  holding  note  paid  in 
Confederate  currency,  which  waa  accepted,  discharged.  See  note 
in  96  Am.  Dec.  626. 

DistingiUshed  in  Brown  t.  €terdner,  4  Lea,  161,  163,  168,  holding 
contract  for  sale  of  plantation  between  residents  of  Alabama  and 
Tennessee  during  war,  valid. 

War. —  While  a  whole  State  was  in  possession  of  Confederate 
forces  intercourse  and  contracts  between  inhabitants  thereof  were 
legal,  p.  608. 

War. —  Grdinarily  the  line  of  non-intercourse  is  boundary  line 
between  territories  of  contending  nations,  but  during  the  Rebellion, 
line  was  that  of  military  occupation  or  control  by  different  gov* 
emments,  and  not  that  of  State  lines,  p.  603. 

Distinguished  in  Brown  v.  Gardner,  4  Lea,  168»  164,  166,  h<ddlag 
sale  of  plantation  between  residents  of  Alabama  and  Tennessee 
during  war,  valid. 
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War.— New  Orleans  Arm,  which  sent  out  its  agent  to  pnrehase 
cotton  while  whole  State  was  in  possession  of  Oonf  ederates*  cannot 
recover  for  seizure  of  cotton  purchased  after  occupation  of  New 
Orleans  by  United  States  forces,  p.  604. 

17  Wall.  604-609,  21  L.  721,  UNITED  STATES  T.  BOUTWBLL. 

ITSiUdftTnns. —  Office  of  the  writ  is  to  compel  performance  of  a 
duty  resting  upon  person  to  whom  wilt  Is  sent,  p.  607. 

Cited  with  approval  in  Gommissioners  v.  Sellew,  99  U.  S.  626,  26 
li.  880,  holding  writ  against  county,  served  on  clerk  of  board,  suffi- 
cient; Warner  YaL  Stock  Co.  v.  Smith,  165  U.  S.  82,  41  L.  623,  17 
8.  Ct  227,  holding  suit  to  quiet  title  against  secretary  of  interior 
and  land  commissioner  abates  by  former's  resignation;  United 
States  V.  Butterworth,  169  U.  S.  602,  42  L.  878,  18  S.  Ct  441,  bedd- 
ing suit  for  mandamus  against  commissioner  of  patents  abates  by 
his  death. 

Mandamus  enforces  a  p«sonal  obligation  and  does  not  reach 
the  office  held  by  party  to  whom  writ  is  directed,  p.  607. 

Cited  with  approval  in  Warner  VaL  Stock  Co.  v.  Smith,  165  U. 
S.  82,  41  L.  623,  17  a  Ct  227,  holding  suit  to  quiet  title  against 
secretary  of  interior  and  land  commissioner  abates  by  former's  resig- 
nation; United  States  v.  Butterworth,  160  U.  S.  602,  42  L.  873,  18 
S.  Ct  141,  holding  suit  for  mandamus  against  commissioner  of  pat- 
ents abates  by  his  death;  Board  of  Suprs.  v.  Thompson,  61  Fed. 
925,  22  U.  S.  App.  418,  granting  mandamus  against  supervisors  to 
compel  levy  of  taxes  to  pay  judgment 

Distinguished  in  Commissioners  v.  Sellew,  99  U.  S.  626,  25  L.  885, 
holding  writ  against  county,  served  on  clerk  of  board,  sufficient 

Handajnus  is  a  personal  action  resting  upon  fact  that  defendant 
has  neglected  or  refused  to  perform  a  personal  duty  due  the  re- 
lator, p.  607. 

Cited  with  approval  in  United  States  v.  Schurs,  102  U.  Si  406, 26  L. 
220,  granting  writ  to  compel  delivery  of  patent  by  land  office;  Warner 
VaL  Stock  Co.  v.  Smith,  165  U.  S.  32,  41  L.  623,  17  S.  Ct  227.  hold- 
ing  suit  to  quiet  title  against  secretary  of  interior  and  land  commis- 
sioner abates  by  former's  resignation;  United  States  v.  Butter- 
worth, 169  U.  S.  602,  42  L.  873,  18  S.  Ct  141,  holding  suit  for  man- 
damus against  commissioner  of  patents  abates  by  his  death. 

Kandamus. —  Before  applying  for  a  writ  of  mandamus  a  de- 
mand must  be  made  on  defendant  and  it  must  appear  that  he  re- 
fused to  comply,  either  in  direct  terms  or  by  conduct  from  which  a 
refusal  can  be  conclusively  inferred,  p.  607. 

Cited  with  approval  in  Warner  VaL  Stock  Co.  v.  Smith,  165  U. 
S.  82,  41  L.  628,  17  S.  Ct  227,  holding  suit  to  quiet  title  agaiiiisi 
secretary  of  interior  and  land  commissioner  abates  by  former's  resig- 
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natta;  United  Stales  t.  Bvtterworth,  ie9U.  &W^42U878»18 
8.  Ot  441,  holding  salt  for  mandamus  against  oommlssloner  of  pat^ 
ents  abates  \>y  lils  death;  Board  of  Snprs.  v.  ^niompson,  61  Fed. 
&26,  22  U.  8.  App.  418,  holding  objection  on  this  gronnd  cannot  be 
made  for  first  time  on  appeal;  Att}r.-Genecal  t.  Boston,  123  Mass. 
477,  granting  mandamus  against  council  of  city  authorised  to  na 
a  toll-ferry,  to  prevent  running  It  free;  dissenting  opinion  In  Chu- 
masero  t.  Potts,  2  Mont  2d3,  majority  granting  mandamus  against 
governor  to  compel  canvassing  of  vote  on  **  Capital "  law. 

Ifandamus. —  If  peremptory  mandamus  be  awarded,  costs  must 
fall  upon  defendant,  p.  007. 

Olted  with  approval  In  United  States  v.  Schurz,  102  XT.  S.  408, 
20  lu  220,  applying  rule  In  granting  mandamus  to  compel  delivery 
of  patent  by  land  offtce;  Warner  YaL  Stock  Ck>.  v.  Smith,  165  U.  S. 
82;  41  li.  628;  17  &  Ot.  227,  lK>ldlag  suit  to  quiet  title  against  sec- 
retary of  Interior  and  land  commissioner  abates  by  former's  TCoig- 
nation;  United  States  v.  Butterworth,  169  U.  a  602,  42  L.  878,  18 
8.  Ot  441,  holding  suit  for  mandamus  against  commissioner  of  pat- 
ents abates  by  his  death;  Trinidad,  etc,  Paving  Go.  v.  Robinson, 
62  Fed.  849,  holding,  in  actions  at  law.  Federal  oourts  must  tax 
costs  against  losing  party. 

Mandamus. —  On  death  or  retirement  from  oAoe  of  original  de- 
fendant writ  must  abate,  in  absence  of  statutory  provision  to  the 
contrary,  and  a  successor  in  office  cannot  be  substituted,  p.  608. 

Olted  and  principle  applied  In  United  States  ▼..  Cbandler,  122  U. 
8.  643,  appx..  United  States  v.  Lochren,  164  U.  &  701,  United  States 
V.  Butterworth,  169U.  &602,604,42Ii.878,874,18aOt441, 
442,  Fox  V.  Trinidad  Water-Works,  7  Oolo.  App.  406,  48  Pac  1002, 
Attomey-Oeneral  v.  Mayor,  128  Mass.  812,  State  v.  Guthrie,  17 
Neb.  116,  22  N.  W.  78,  Oantwell  v.  WlUiams,  85  S.  0.  608,  14  S.  B. 
550,  and  Ralng  v.  Simpson,  50  Tex.  511,  all  applying  rule,  and  dis- 
mlBSing  suit;  Warner  Yal.  Stock  Oo.  v.  Smith,  165  U.  B.  81,  41  L. 
628,  17  8:  Ot  227,  holding  suit  against  secretary  of  Interior  and 
land  commissioner  to  quiet  title,  and  compel  Issuance  of  patent 
abates  on  resignation  of  former;  Lansing  v.  Heslng,  81  Fed.  242, 
53  U.  S.  App.  290,  dismissing  appeal  from  order  denying  Injunction 
against  postmaster,  since  resigned;  dissenting  opinion  in  Robertson 
V.  Slate,  100  Ind.  100,  10  N.  B.  502,  majority  holding  claimant  to 
State  office  cannot  maintain  quo  warranto  under  Oonstltutlott; 
Boody  V.  Watson,  64  N.  H.  194,  199,  9  AtL  819,  822,  granting  mai^ 
damns  to  compel  town  council  to  assess  a  tax.  Olted,  arguendo, 
in  Ounningbam  v.  Macon,  etc.,  R.  B.,  109  U.  S.  453,  27  L.  994,  8  S. 
Ct  297,  holding  Federal  courts  have  no  Jurisdiction  of  suit  to  fore- 
close railroad  mortgage,  where  a  State  Is  a  necessary  party;  Board 
of  Suprs.  v.  Thompson,  61  Fed.  925,  22  U.  S.  App.  418,  granting 
mandamus  against  township  to  compel  levy  of  taxes  to  pay  Judg- 
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ment;  Stete  t.  Kins,  82  Fla.  420,  18  8o.  802,  refusing  mandamus 
against  conrt  for  alleged  errors  In  dismissing  appeal;  State  ▼.  Port 
Boyal,  etc..  By.,  45  S.  a  447,  28  8.  B.  877,  holding  State  statute  did 
not  abate  suits  against  railroad  or  forfeit  its  charter;  Kuechler  t. 
Wright,  40  Tex.  070,  687,  refusing  mandamus  against  State  land 
commissioner  to  compel  Issuance  of  patent  See  valuable  note  in 
96  Am.  Dec  600. 

Distinguished  in  Thompson  t.  United  States,  108  U.  S.  486,  26 
L.  628,  holding  petition  for  mandamus  against  clerk  of  township 
does  not  abate  by  his  resignation;  State  v.  Warner,  65  Wis.  285, 
287,  13  N.  W.  260,  holding  writ  against  secretary  of  State  to  compel 
auditing  of  claim  does  not  abate.  See  State  v.  Ck>le,  26  Neb.  843,  41 
N.  W.  246,  holding  officer's  supplemental  answer,  alleging  ezplratloB 
of  his  term,  no  defense. 

Offloenu — A  successor  In  office  is  not  in  prlyity  with  his  prede- 
cessor, and  is  not  hitter's  personal  representatlTe,  p.  608. 

Olted  with  approval  in  Warner  VaL  Stock  Ck>.  ▼.  Smith,  165  XT. 
B.  82,  88,  41  L.  628,  17  S.  Ot  227,  holding  suit  to  quiet  title  against 
secretary  of  Interior  and  land  commissioner  abates  by  f  ormer^s  resig- 
nation; United  States  ▼.  Butterworth,  160  U.  S.  602,  42  L.  87:^  18 
8.  Ot  441,  holding  suit  for  mandamus  against  commissioner  of  pat- 
ents abates  by  his  death. 

Mandamus. —  In  District  of  Oolumbia  the  writ  must  abate  when- 
ever performance  by  defendant  of  the  personal  duty,  has  become 
Impossible,  p.  606. 

Disapproved  in  State  v.  New  Orleans,  85  La.  Ann.  68,  holding 
mandamus  proceedings  do  not  abate  by  retirement  of  public 
officers. 

Courts. —  In  cases  of  mandamus  Supreme  Oourt  has  no  original 
jurisdiction,  hence,  cannot  order  substitution  of  a  party  defendant 
p.  600. 

Approved  In  United  States  v.  Butterworth,  160  U.  8.  602,  42  L. 
873,  18  S.  Ot  441,  holding  suit  for  mandamus  against  commissioner 
of  patents  abates  by  his  death. 

17  WalL  610-624,  21  L.  781,  SAWYBB  v.  HOAG. 

Bankruptcy. —  Assignee  is  representative  of  creditors,  as  well  as 
of  bankrupt  and  may  set  aside  transactions  by  which  latter  would 
be  bound,  pp.  610,  620. 

Olted  with  approval  in  Bradley  y.  Farwell,  1  Holmes,  445,  F.  O. 
1,770,  allowing  suit  by  assignee;  Foreman  v.  Bigelow,  4  Ollff.  547, 
F.  O.  4,034,  disallowing  suit  against  bona  fide  holders  of  stock  is- 
sued as  ''paid-up;"  Winters  v.  Armstrong,  87  Fed.  521,  a  receiver 
can  set  aside  a  fraudulent  disposition  of  trust  fund;  First  Nat  Bank 
#.  Pearey,  60  Fed.  458,  so  creditors  may  set  aside  suit  by  which 
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tiM  Mtporatkni  wmsAd  be  beiind;  Seuth  Bend,  etc.,  Oo.  r.  Pierre, 
ete.»  Ins.  Co.,  4  B.  TMl  160,  56  N.  W.  100,  recover,  not  judgment 
creditors  of  eorporfttlon,  sue  for  concealed  assets.  See  note  In  100 
Am.  Dec  66S.  Olted  In  dteentlngr  opinion  in  BepnbBe  Ins.  Oo.  ▼. 
Swigext»  186  IS.  170,  99  N.  B.  688,  It  L.  B.  A.  887,  majority  holding 
tliat  recelyer  lias  only  tbe  rights  of  the  corporation;  arguendo,  in 
Bank  T.  Bossien,  4  Hnghes,  8M,  8  FML  824,  to  show  the  large 
powers  of  assignee. 

Codrporations.-^  The  capital  stock,  especially  Its  unpaid  subscrip- 
tions, is  a  tmst  fund  for  benefit  of  general  creditors,  p.  620. 

The  following  citing  cases  have  afilrmed  and  varlonsly  awlled 
this  principle:  Goun^  of  Morgan  t.  Allen,  103  U.  8.  606,  26  L.  602, 
holding  invalid  a  surrender  of  county  bonds  given  for  subscription 
by  a  consent  judgment;  Scovill  v.  Thayer,  1Q6  U.  S.  152,  164,  26  L. 
972,  978,  disallowing  payments  on  unauthorized  stock  to  be  set  off 
against  unpaid  subscription;  Bichardson  v.  Green,  133  U.  S.  48, 
38  L.  622,  10  S.  Gt  284,  disallowing  stockholder  advancing  money 
to  hold  bonds  as  collateral  for  his  debt  against  general  creditors; 
Fogg  T.  BUOr,  139  U.  8. 125,  85  L.  106, 11  8.  Gt  477,  collecting  cases, 
stock  cannot  be  issued  to  contractor  as  full-paid,  without  a  fair 
equivalent;  Handley  v.  Stutz,  139  U.  8.  427,  35*  L.  234,  11  8.  Ot  534, 
collecting  cases,  those  distributing  new  f uU-pald  stock  among  them- 
selves, are  liable  for  face  value  (affirming  8.  0.,  41  Fed.  546,  547); 
Bradley  v.  Farwell,  1  Holmes,  442,  443,  F.  0.  1,779,  collecting  cases, 
a  partnership  to  which  a  director  belongs  cannot  be  secured  at 
expense  of  other  creditors;  Foreman  v.  Bigelow,  4  GUff.  547,  F.  Q. 
4,934,  reviewing  cases,  disallowing  suit  against  bona  fide  holder 
of  stock  issued  as  **  full-paid; "  Gorbett  v.  Woodward,  5  Sawy.  417, 
F.  C.  8,223,  collecting  cases,  Lippincott  v.  8haw  Garriage  Ga,  26 
Fed.  686,  and  GonsoUdated,  etc.,  Go.  v.  Kansas  Gity,  etc..  Go.,  46 
Fed.  14,  collecting  cases,  Williams  v.  Jones,  23  Mo.  App.  146,  all 
disallowing  dealings  by  director  to  his  own  advantage,  against 
creditor  and  stockholder;  In  re  Bachman,  2  Fed.  Gas.  312,  Vf 
Bank.  Beg.  227,  note  for  unpaid  subscription  is  a  debt  to  corpora^ 
tion  within  by-law  disallowing  transfers  till  all  debts  ace  paid; 
Glenn  v.  Al>ell,  39  Fed.  11,  unpaid  subscription  provable  against 
bankrupt  stockholder,  though  no  assessment  is  yet  made  rmdef 
section  6067,  revised  statutes;  Baltimore,  etc.,  TeL  Go.  v.  Interstate 
TeL  Gc  64  Fed.  64,  8  U.  8.  App.  840,  a  ceri>oration  owning  another 
and  selling  its  plants  leaves  it  insolvent,  holds  the  proceeds  as  a 
trust  fund  for  creditors;  Grant  v.  Bast,  etc.,  B.,  64  Fed.  676,  18  U. 
8.  App.  1,  collecting  cases,  and  Bruner  v.  Brown,  139  Ind..  603,  88 
N.  B.  819,  an  agreement  that  stock  is  fully  paid  is  void,  but  it  may 
he  paid  in  pro];>erty  if  valued  in  good  faith;  Ghavent  v.  Schefer,  69 
Fed.  232,  unpaid  subscriptions  may  be  recovered  by  creditor  or  rep* 
resentative,  if  not  by  corporation;  National  Bank  v.  Peave^y,  64  Fed* 
917,  collecting  cases,  a  statute  making  a  stockholder  Uable  for  ui^ 
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X^ald  Btibscrlptioii  gtres  «o«new  rights;  Vint  Hmt,  Bank  t.  PWTey, 
69  Fed.  467,  459,  tliifl  is  independent  of  statute,  tnd  salt  in  equity 
ta  enforce,  lies  in  Federal  oonrt;  Hayden  t*  Thompson,  71  Fed.  63. 
86  U.  8.  App.  861,  dividends  unlawfolly  paid  out  of  capital  may 
be  recovered  by  creditors;  BIckeraon,  etc,  Oo.  t.  Farrell,  etc,  Ck>., 
75  Fed.  560,  48  U.  8.  App.  452,  a  sale  ot  stock,  below  par,  to  in- 
crease capital,  and  not  to  restore  it,  makes  Tendees  liable  for  face 
value  to  creditors;  New  York,  etc,  Ins.  Ck>.  v.  Beard,  80  Fed.  67, 
collecting  cases,  this  fund  and  the  statutory  liability  in  Kansas  may 
be  recovered  in  same  equitable  action;  Hamor  v.  Taylor,  etc.,  Co., 
84  Fed.  896,  collecting  cases,  a  corporation  cannot  reduce  the  fund 
rq;>re0enting  its  capital  stock  in  any  way  to  prejudice  of  creditors; 
Columbia  Nat  Bank  v.  Mathews,  85  Fed.  948,  56  U.  s!.  App.  654, 
collecting  cases,  a  subscriber  is  liable  for  par  of  increased  stock, 
irrespective  of  short  time  between  Increase  and  possession  by  comp- 
troUer;  Wallace  v.  Hood,  89  Fed.  15,  21,  collecting  cases,  fraud  of 
bank,  diligence,  and  no  credit  given  since,  must  be  shown  to  escai>e 
liability;  Scott  v.  Latimer,  89  Fed.  852,  60  U.  B.  App.  737,  collecting 
cases,  a  stockholder  of  insolvent  national  bank  cannot  be  released 
from  assessment  of  comptroller;  Jones  v.  Arkansas,  etc,  Co.,  38 
Ark.  25,  purchase  of  assets  by  director  Is  voidable;  Melvin  v.  Lamar 
Ins.  Co.,  80  IlL  459,  22  Am.  Bep.  208,  collecting  cases,  a  subscriber 
cannot  be  allowed  the  option  of  withdrawing;  Union,  etc.,  Ins.  Co. 
V.  Frear,  etc.,  Co.,  97  in.  549,  87  Am.  Bep.  136,  disallowing  an  agree- 
ment for  no  assessments  against  creditors  without  notice;  Patterson 
T.  Lynde,  112  IlL  208,  205,  and  Lane's  Appeal,  105  Pa.  St  60,  equity 
takes  the  trust  and  administers  it  adjusting  the  equities  among 
shareholders;  Goffln  v.  Bansdell,  110  Ind.  421, 11  N.  B.  22,  collecting 
cases,  unpaid  subscription  cannot  be  recovered  where  stockholder 
pays  in  overvalued  property  without  first  setting  aside  sale  for 
fraud;  Indiana,  etc,  Mfg.  Co.  v.  McGlll,  15  Ind.  App.  9,  43  N.  E. 
466,  the  officers  are  not  allowed  to  absorb  the  assets  In  claims; 
Boulton  Co.  T.  Mills,  78  Iowa,  465,  43  N.  W.  292,  5  L.  B.  A.  651,  and 
n.,  stockholder  is  liable  for  par  value;  Peninsular,  etc..  Bank  v. 
Black,  etc,  Polish  Co.,  105  Mich.  538,  539,  63  N.  W.  515,  collecting 
cases,  stock  given  for  influence  used  in  favor  of  goods,  must  be 
paid  in  fuU  to  creditors;  Famsworth  v.  Bobbins,  86  Minn.  372,  31 
N.  W.  850,  collecting  cases,  a  by-law  providing  that  stock  be  bought 
in,  does  not  release  holder  against  creditor;  Hospes  v.  Northwestern, 
etc  Co.,  48  Mfam.  194,  81  Am.  St  Bep.  643,  50  N.  W.  1120,  15  L. 
B.  A.  478,  the  doctrine  applies  to  all  assets,  as  well  as  unpaid  sub- 
scriptions; Skrainka  v.  Allen,  76  Mo.  387,  stockholder  is  liable  for 
shares  he  had  at  time  execution  is  had  against  corporation;  Bppright 
V.  Nlckerson,  78  Mo.  490,  an  insolvent  corporation  may  include 
unpaid  subscription  in  its  assignment  to  creditors;  Heman  v.  Brit- 
ton,  88  Mo.  555,  bonds  to  secure  sureties  of  insurance  company,  dis- 
tributed to  stockholders,  are  a  trust  fund  for  creditors;  Van  Cleve 
V.  Berkey,  ftt  Mo.  122,  128,  44  a  W.  745,  746,  42  L.  B.  A.  509,  and 
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9Lf  ooltocttgt  ciati^  fttdi  gtna  tor  fitmOwd  pqwfilf » a  pqgehMer 
ftom  flnt  bolder  te  1UM«  for  foB  Talae  of  stock;  National  Trust 
Go.  T.  Miller,  88  N.  J.  Bq.  168,  collectiiig  esses,  any  but  bona  fide 
creditors  and  pnrcbasers  take  fnnd  cbarged  witb  tmst;  Wetherbee 
¥•  Baker,  85  N.  J.  Eg.  506»  taUngr  stock  for  orerralued  property  are 
liable  for  par  Talne:  MarsbaU  v.  KiUian,  99  N.  a  506,  508,  6  Am. 
8t  BBPk  548,  545#  Q  &  BL  682,  683,  a  stockbolder  eannot  be  released 
by  any  agreement  as  against  creditors;  Clayton  y.  Ore  Knob  Co., 
109  N.  O.  889,  14  8.  B.  88,  collecting  casesw  sbares  must  be  paid  in 
fan  In  money  or  property,  in  m^te  of  agreement;  Hill  t.  Lumber 
Co^ll8  N.  O.  176,87  Am.  St  Rep.  622, 18  &  B.  108,  21  L.  B.  A.  561, 
a  director  cannot  obtain  an  advantage  as  creditor  by  confessed 
Judgment;  Wilson  Gotten  Mills  t.  Bandlemaa  Cotton  Mills,  115  N. 
C  482,  20  8.  B.  772,  in  absence  of  statute,  eacb  holder  is  only  liable 
for  unpaid  subscription,  though  some  may  be  insolvent;  Olney  v. 
Ck>nanicut  liand  Co.,  16  B.  L  699,  27  Am.  St.  Rep.  768,  18  Atl.  182, 
5  li.  B.  A.  868,  directors  are  trustees  for  stockholders  and  creditors, 
and  cannot  secure  preferences;  Kelley  ▼•  Fletcher,  94  Tenn.  0.  2S 
8.  W.  1100,  collecting  cases,  payment  may  be  made  in  property 
valued  in  good  faith;  Shields  v.  Clifton,  etc.,  Ca,  94  Tenn.  154.  150. 
45  Am.  St  Bep.  719, 720, 28  S.  W.  675, 676, 26  L.  B.  A.  519, 520,  collect- 
ing cases,  and  Jones  v.  Whltworth,  94  Tenn.  609,  80  8.  W.  738,  both 
holding  creditors  before  or  after  subscriptions  may  recover  those  un- 
paid, under  Tennessee  statute;  National  Bank  v.  Texas  Investment 
Co.,  74  Tex.  486^  12  8.  W.  104,  assets  transferred,  leaving  it  insolvent, 
are  t&ken  subject  to  lien  of  creditors;  Lyons,  etc^  Co.  ▼.  Perry,  etc.. 
Co.,  86  Tex.  161, 163, 24  S.W.  22, 23, 22  L-B.  A.  814, 815,  and  n.,  insolvent 
corporation  cannot  prefer  creditors;  Clay  Co.  v.  Harvey,  9  Utah. 
510,,  35  Pac  510,  party  liable  for  unpaid  subscription  in  spite  of  in- 
formalities in  organization;  Noble  Mercantile  Co.  v.  Mt  Pleasant, 
etc,  Co.,  12  Utah,  232,  42  Pac  872,  insolvent  corpora^on  cannot 
prefer  directors  and  those  creditors  who  could  hold  directors  as 
indorsers  for  corporation;  Thoreson  t.  State  Board,  —  Utah,  — . 
57  Pac  174,  limitation  does  not  begin  to  run  against  a  demand  note 
for  unpaid  subscription  until  call  \b  made;  Hardy  v.  Norfolk  Mfg. 
Co.,  80  Va.  416,  stockholder  paying  debt  of  corporation  assigned  to 
him  cannot  revive  it  by  assigning  to  third  person;  Lewis  v.  Glenn, 
84  Va.  982,  6  8.  B.  884,  unpaid  subscription  included  in  a  deed  of 
assignment  to  creditors,  and  trustee  may  sue  therefor;  Burch  v. 
Taylor,  1  Wash.  247,  24  Pac  488,  proceeding  by  creditor  must  be 
in  equity;  Lamb  t.  Laughlln,  25  W.  Va.  810,  814,  reviewing  cases, 
nothing  decided;  Lamb  v.  Pannell,  28  W.  Va.  667,  668,  suit  against 
director  for  corporate  assets,  he  cannot  set  off  deposits,  except  as 
he  is  entitled  to  dividends  therefrom;  Pyles  v.  Furniture  Co.,  30 
W.  Va.  186^  2  8.  B.  917,  an  insolvent  corporation  may  pi>»ler  cred- 
itors; HuUngs  T.  Hulings  Lumber  Co.,  38  W.  Va.  874,  18  8.  B»  6Sa 
preference  in  favor  of  creditors  who  are  dUeot4»cSt  set  eaide^  unless 
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dearly  ihown  fMe  from  fhinfl,  and  ftdr  and  reasonaMe  under  dr- 
cuinfetaDces;  Goets  t.  Knle,  106  Wis.  870,  79  N.  W.  402,  unpaid  «ab- 
scriptlons  may  be  enforced,  if  assets  are  InsnfBdent  for  creditors. 

Cited  also  in  notes  in  6  DllL  9r,  F.  0.  7,898,  collecting  cases;  note 
in  99  Am.  Dee.  887,  99  Am.  Dee.  784,  100  Am.  Dec  666;  extensire 
note  in  8  Am.  St  Bep.  806,  57  Am.  6t  Bep.  68,  81.  Oited  in  dis- 
senting opini<m  In  Scott  t.  Latimer,  89  Fed.  868,  60  U.  S.  App.  746, 
majority  holding  a  stockholder  could  not  escape  assessment  by 
agreement;  arguendo,  in  Patterson  t.  Lynde,  106  U.  B.  621,  27  L. 
266, 1  8.  Ct  488,  creditors  of  a  corporation  cannot  recorer  an  unpaid 
subscription  at  law  in  Oregon;  Oook,  etc.,  Bank  ▼.  United  States. 
107  U.  8.  462,  27  li.  640,  2  &  Ot  668,  the  priority  of  payments  al- 
lowed United  States  does  not  apply  against  insolyent  national  banks; 
Rocky  Ford,  etc,  C!o.  t.  Simpson,  5  Colo.  App.  88,  86  Pac.  689,  col- 
lecting cases,  a  corporation  is  a  trustee  for  the  shareholders;  obiter 
in  Hoyey  v.  Home  Ins.  Co.,  12  Fed.  Oas.  604, 10  Bank.  Reg.  228,  and 
Ck>nroy  t.  Dunlap,  104  GaL  187,  87  Pac  888. 

Distinguished,  but  expressly  aflBrmed,  in  Clark  ▼.  Bever,  189  U.  S. 
109,  110,  112,  86  li.  94,  96,  11  S.  Ct  478,  474,  holding  that  an  embar- 
rassed corporation  may  pay  a  debt  in  stock  at  its  real  value,  without 
subjecting  the  credits  to  the  general  liability  of  stockhdders,  to 
pay  at  face  yaluc  Distin^ished  in  Dutcher  ▼.  Marine  Nat  Bank. 
12  Blatchf.  486,  F.  C  4,208,  disallowing  a  bill  by  assignee  of  a 
bankrupt  corporation  for  constitutional  liability  of  stockholders  for 
their  share  of  debts;  Bausman  t.  Denny,  78  Fed.  72,  a  stockholder 
allowing  corporation  to  use  his  notes  to  raise  money,  may  set  off 
amount  against  unpaid  subscription;  Corey  y.  Wadsworth,  118  Ala. 
509, 25  So.  611,  holding  insolvent  corporation  may  dispose  of  assets  to 
officer  in  payment  of  debt;  Hill  v.  Silvey,  81  Oa.  609,  610,  8  a  B. 
811,  812,  8  L.  B.  A.  164,  the  full  amount  not  being  held  out  for 
creditors  to  rely  on,  the  subscribers  were  not  liable  therefor;  Ap- 
pleton  ▼.  Tumbull,  84  Me.  76,  24  Atl.  698,  a  stockholder  may  set  off 
a  bona  fide  claim  by  statute;  Fear  t.  Bartlett  81  Md.  448,  82  Atl. 
828,  88  L.  B.  A.  724,  and  n.,  one  induced  to  subscribe  by  fraud,  who 
resdnds  before  insolvency,  is  not  liable  to  creditors;  Pettlbone  v. 
Tdedo,  etc.,  B.  R.,  148  Mass.  414,  19  N.  B.  888,  1  L.  R.  A.  792,  and 
n.,  bondholders  agreeing  to  advance  money,  does  not  establish  a 
trust  for  creditors;  First  Nat  Bank  v.  Gustin,  etc.,  Co.,  42  Minn. 
888, 18  Am.  St  Bep.  616,  44  N.  W.  200,  6  L.  B.  A.  679,  and  n.,  stock- 
holder not  liable  for  a  creditor  with  notice  that  it  is  not  paid  up; 
Erskine  v.  Peek,  18  Mo.  App.  288,  collecting  cases,  one  who  sur- 
renders "full-paid"  stock  to  corporation,  which  then  issues  for 
value,  cannot  be  held  liable  by  subsequent  creditors,  though  he  paid 
nothing;  King  v.  Armstrong,  60  Ghio  St  286,  84  N.  B.  165,  the  debt 
of  an  insolvent  stockholder  may  be  set  off  against  his  pro  rata  share 
of  the  deposits;  Planter*'  Bank  v.  Whittle,  78  Va.  740,  rule  does  not 
apply  to  oiker  assets,  and  directors  may  be  -preferred  if  bona  fide 
creditors. 
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Oorpoxatlaiia. —  Ooxporato  otbcen  cfumot»  |^  agreeiaeiit  wim 
stockliolder,  Kleaae  bixn  from  his  6bligati<»D  to  pay  up  his  stock 
subscriptloii,  to  the  prejudice  of  Its  creditors,  exc^t  hj  fair  and 
honest  dealing,  and  for  Talauble  consideration,  though  soch  agree* 
ment  Is  good  as  against  the  corporation,  p^  020. 

This  holding  has  been  affirmed  and  relied  npon  as  follows:  Upton 
v.  Tribllcock,  91  U.  8.  48,  28  li.  a06,  ooUectlng  oases,  unpaid  Install* 
ments  collective,  though  stock  represented  as  unnssiasihle;  County 
of  Morgan  t.  Allen,  108  U.  &  50S,  26  L.  002,  holding  lUTalid,  surren* 
der  of  subscrlpttoD  bends  to  county  by  consent  judgment;  Fogg  t. 
Blair,  180  U.  a  126,  86  !«.  106^  11  &  Ot  477,  coUectlng  cases,  nlW 
road  cannot  Issue  full-paid  stock  to  contractor  without  fair  equlva^ 
lent;  Handley  v.  Stuts,  189  U.  &  427,  86  L.  284,  U  a  Ot  684,  ool- 
lectlng  cases,  those  gratuitously  distributing  new  faU*pald  stock 
among  themselres  are  liable  for  face  value;  Oamden  ▼.  Stuart,  144 
U.  &  118,  8a  li.  868,  12  8.  Gt  688,  obliging  stockholders  to  pay  up 
in  q^te  of  simulated  payments  or  any  devlce^  short  of  actual  pay- 
ment In  good  faith;  Potts  t.  WaUace,  146  U.  &  708,  86  L.  1140,  18 
S.  Gt  200,  holding  a  stockholder  not  exonerated  by  company  re- 
fusing payment  when  tendered;  Union  Nat  Bank  t.  Douglass,  1 
McCrary,  92,  F.  0.  14,875,  reviewing  cases,  holding  stockholders 
liable  to  creditors  for  bonds  distributed  in  proportion  to  their  paid-up 
stock;  Barcus  v.  Gates,  89  Fed.  789,  61  U.  S.  App.  610,  reviewing 
cases,  it  is  not  fraudulent,  but  shareholder  may  be  called  to  psy  par; 
Scott  V.  Latimer,  89  Fed.  862,  60  U.  8.  App.  737,  a  stockholder  of  in- 
solvent national  bank  cannot  be  relieved  from  assessments  of  comp- 
troller by  agreement;  Gay  v.  Brierfeld,  etc.  Iron  Go.,  94  Ala.  827, 
11  So.  863,  16  li.  R.  A.  574,  a  gift  of  bonds  with  stock,  and  a  col- 
lusive judgment  to  foreclose  mortgage  therewith,  set  sslde  by  cred- 
itors; Melvin  v.  Lamar  Ins.  Go.,  80  111.  469,  22  Am.  Rep.  208,  collect- 
ing cases,  a  subscriber  cannot  be  allowed  the  option  of  withdrawing; 
Union,  etc.,  Ins.  Go.  v.  Frear,  etc.,  Co.,  97  HI.  649,  87  Am.  Bep»  186, 
disallowing  an  agreement  for  non-assessability  against  creditors 
without  notice;  Goffln  v.  Bansdell,  110  Ind.  421, 11 N.  B.  22,  coUectlng 
cases,  unpaid  subscription  not  recoverable  from  one  paying  in  over- 
valued property,  unless  first  set  aside  for  fraud;  Osgood  v.  King, 
42  Iowa,  484,  oificers  liable  for  fraud  if  they  issue  stock  full  paid 
for  overvalued  property;  Jackson  v.  Traer,  64  Iowa,  479,  52  Am. 
Rep.  456,  20  N.  W.  768,  debts  paid  in  stock  makes  creditor  liable 
for  paid-up  value;  Crawford  v.  Rohrer,  69  Md.  604,  no  simu- 
lated payment  will  defeat  creditors;  Sluainka  v.  Allen,  7  Mo.  App. 
440,  the  whole  transaction  must  be  looked  to;  Wetherbee  v.  Baker, 
85  N.  J.  Bq.  612,  and  KeUy  v.  Clark,  21  Mont  827,  69  Am.  St  Rep. 
682,  58  Pac  966,  collecting  cases,  both  holding  one  accepting  stock 
Issued  for  overvalued  property  is  liable  for  difference  between 
actual  value  and  par;  Medler  v.  Hotel,  etc.,  Co.,  6  N.  Mez.  345,  28 
Pac  656,  holding  same,  but  that  overvaluation  must  be  intentional; 
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Cntad  with  ap^roTat  la  Wllaon  ▼.  Kat  Bank,  1  MeCrair.  680«  t 
iM.  aOB,  a  panaltir  for  Tlolatlen  of  statute  not  oet  off  against  nn- 
secnnd  dalm;  OUehHst  t.  Holena,  «te^  B.  B.,  49  Ved.  531,  coltect- 
tag  oaaesi  stmllar  to  dtod  caso;  Bachanan  t.  Molsssr,  1M  IlL  648» 
Mdloeting  cases,  a  stoeUioider  cannot  set  off  money  deposited 
against  nnpaid  sulweription;  Hanger  v.  Albany,  etc..  Bank,  86  N. 
T.  68^  one  haiteg  deposit  In  a  bank  which  has  transferred  a  nots 
of  his  to  another,  cannot  set  off  deposit  against  note;  Lamb  t.  Pan- 
nell,  28  W.  Va.  688,  salt  to  recoTer  assets  from  dU^ector  of  InsoWent 
bank,  he  cannot  set  off  deposAts  except  dividends  due  him. 

DlMngnlshed  in  King  t.  Armstrong,  60  Ohio  8t  285,  84  N.  B.  166» 
allowing  debt  of  InsolTsnt  stockholder  to  bo  set  off  against  his  pro 
rata  of  deposits. 

Baakmptcy  —  Corxwratlons. —  A  stockholder  cannot  set  off  an 
ordinary  debt  of  the  InsolTent  corporation  to  him  for  Its  full  amount 
against  his  nnpaid  sabscriptlon,  p»  022. 

Olted  with  approval  and  followed  In  ficammon  t.  Kimball,  92  U. 
8.  860,  28  L.  486,  and  Jenkins  v.  Armonr,  9  Btss.  818,  F.  a  7,260, 
both  holding  amount  owed  by  Insurance  company  on  policy  cannot 
be  set  off  against  stock  notes;  ScovUl  t.  Thayer,  106  U.  S.  162,  26 
L.  972;  disallowing  payment  on  unauthorised  stock  as  a  set-off; 
Handley  ▼.  Stuts,  138  U.  8.  487,  86  L.  238,  11  S.  Ot  537,  and  Gil- 
(flirlst  T.  Helena,  etc.,  B.  B.,  48  Fed.  621,  collecting  oases,  both  sim- 
ilar to  dted  case;  Hobart  t.  Gould,  8  Fed.  68,  stockholder  of  an 
Insolvent  national  bank  cannot  set  off  a  dalm  against  aseessment 
under  section  6161/roTlsed  statutes;  Bausman  v.  Klnnear,  79  Fed. 
174,  48  t7.  8.  App.  816,  collecting  cases,  roTerstng  Bausman  ▼. 
Denny,  73  Fed.  72,  a  stockholder  cannot  set  off  debts  duo  him  as  an 
accommodation  maker;  Sheafe  v.  Larlkner,  79  Fed.  924,  cannot  set  off 
a  claim  for  damages  for  mlsrepreseotlng  value  of  stook;  Wallace 
V.  Hood,  88  Fed.  21,  damages  for  fraud,  in  ladudng  purchases, 
cannot  be  counterclalmed;  Buchanan  v.  Molrser,  105  111.  643,  WU* 
liams  V.  Traphagen,  88  N.  J.  Bq.  58,  and  Hall  ▼.  Paris,  58  N.  H.  73. 
collecting  cases,  all  holding  he  cannot  set  off  money  deposited; 
Thompson  v.  Melsser,  106  III.  368,  collecting  cases,  a  stockholder  can- 
not set  off  a  debt  due  him  against  his  statutory  liability;  McAvlty  v. 
Lincoln,  etc.,  OOw,  82  Me.  511,  20  AtL  88,  stockholder  cannot  set  off 
debt  due  him;  l4yon,  etc.,  Ck>.  v.  Perry,  etc.,  Co.,  86  Tex.  16t,  24 
8.  W.  22,  22  L.  B.  A.  814,  and  n.,  an  Insolvent  corporation  cannot 
prefer  creditors;  Lamb  v.  Laughlln.  25  W.  Va.  814,  reviewing  cases, 
nothing  decided;  Lamb  v.  Pannell,  28  W.  Va.  668,  suit  against  di- 
rector of  bank,  deposits  cannot  be  set  off,  except  as  dividends  are 
due  therefrom.  See  note  to  88  Am.  Rep.  3S4,  3  Am.  St  Rep.  826, 
47  Am.  St  Rep.  588.  Cited,  arguendo.  In  Cook,  etc..  Bank  v.  United 
States,  107  IT.  S.  452,  27  L.  540,  2  8.  Ct  568,  the  United  States  can- 
not set  off  debts  due  It  against  the  deposited  bond  of  a  national 
bank;  Kennedy  v.  Savings  Institution,  36  La.  Ann.  12,  debtor  cannot 
set  off  claim  against  creditor  bought  with  notice  of  Insolvency. 
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DlBtingTiiBhed  la  Welles  t.  Stout*  38  FeO.  808,  wliere  stockholder 
could  bring  an  lnd^;>endent  suit  against  receiver  tor  full  amount; 
it  may  be  set  off  against  an  assessment;  Bausman  t.  Denny,  78 
Fed.  71«  reversed  in  Bausman  t.  Kinnear,  70  Fed*  Hi,  48  XL  S.  App. 
818,  a  stockholder  who  allows  corporati<m  to  raise  money  on  his 
notes,  may  set  off  amount  against  unpaid  subscription;  Conroy  t. 
Dunlap,  104  OaL  188,  87  Pac  888^  allowing  a  debtor  to  set  off  a  claim 
bought  for  the  purpose;  Indiana,  etc.,  Mfg.  v.  McGin,  15  Ind.  App.  9 
48  N.  B.  466,  a  note  for  unpaid  subscription,  being  assigned,  the 
stockholder  may  set  off  claim  against  the  Insolvent  corporation  in 
the  suit  by  the  assignee;  Appleton  v.  TumbuU,  84  He.  76,  24  AtL 
593,  and  Jerman  v.  Benton,  79  Mo.  169,  both  allowing  set-off  by  State 
statutes;  King  v.  Armstrong,  60  Ohio  St  286,  84  N.  B.  165,  allowing 
holder  to  be  set  off  against  his  pro  rata  of  the  deposits. 

Corporations. —  Assets  of  an  insolvent  corporation  are  trust  fund 
belonging  in  equity  to  all  the  creditors,  and  cannot  be  appropriated 
by  anyone  to  his  exclusive  payment,  p.  622. 

Cited  with  approval  in  Bichmond  v.  Irons,  121  U.  8.  46,  80  L.  870, 
7  S.  Ct  796,  collecting  cases,  entertaining  a  bill  for  equal  division 
of  assets  among  creditors;  Handley  v.  Stuts,  137  U.  8.  869,  84  L. 
708,  11  8.  Ct  118,  collecting  cases,  a  bill  by  creditors  can  only  be 
brought  on  behalf  of  all;  Gilchrist  v.  Helena,  etc.,  R.  B.,  48  Fed. 

621,  disallowing  a  claim  set  off  against  unpaid  subscriptton;  I^yon, 
etc.,  Co.  V.  Perry,  etc.,  Co.,  86  Tex.  161,  24  S.  W.  22,  22  li.  B.  A. 
814,  and  n.,  insolvent  corporation  cannot  prefer  creditors;  Lamb 
V.  Laughlin,  26  W.  Va.  814,  reviewing  cases;  Lamb  v.  Pannell,  28 
W.  Va.  668,  deposits  cannot  be  set  off  against  assets  held  by  a  di- 
rector, except  as  to  dividends  due  therefrom;  arguendo,  in  Compton 
V.  Jessup,  68  Fed.  299,  81  U.  S.  App.  486,  requiring  co-lienors  with 
claims  against  consolidated  corporation  to  join  in  suit  to  enforce 
lien  of  any  one;  Kennedy  v.  Savings  Institution,  86  La.  Ann.  12, 
debtor  cannot  set  off  claim  purchased  with  notice  of  insolvency. 
Cited  obiter  in  Conroy  v.  Dunlap,  104  Gal.  186,  87  Pac  888. 

Distinguished  in  Appleton  v.  TumbuU,  84  Me.  76,  24  Atl.  698, 
stockholder  may  set  off  bona  fide  claims  by  statute;  E^ing  v.  Arm- 
strong, 60  Ohio  St  286,  84  N.  B.  166,  allowing  debt  of  insolveni 
holder  to  be  set  off  against  his  pro  rata  of  the  deposits. 

Corporations. —  Transactions  between  corporation  and  stock- 
holder are  subject  to  rigid  scrutiny,  as  against  third  persons,  and 
if  found  unfair,  or  intended  to  screen  stockholder  against  genera] 
creditor,  will  be  annulled,  in  so  far  as  they  would  inequitably  affect 
him,  p.  628. 

Cited  with  approval  in  Richardson  v.  Green,  138  U.  S.  48,  88  L 

622,  10  S.  Ct  284,  disallowing  director  advancing  money  to  hold 
bonds  as  collateral  against  general  creditors;  Potts  v.  Wallace,  14< 
U.  8.  703,  86  L.  1140,  18  8.  Ct  200,  holding  stockholder  not  excused 
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by  refusal  of  tiM  eDrporattoii  t»  aeeept  pfl^na^t  wliea  tendered; 
HcHTtooa  T.  Price,  28  Fed.  281,  a  stockholder  may  not  defend 
against  nniMdd  subscription  to  an  !ns<^ait  corp<mrtion  becanse  In- 
duced by  Xrand. 

Biiscellaneous. —  Cited  incidentally  In  Bradley  t«.  Farw^  1 
Holmes,  440,  F.  a  1,779,  United  States  v.  Blliott,  64  Fed.  84,  and 
Martin  y.  Sontb  Salem  €k>n  94  Ya.  49,  26  &  B.  597. 

17  Wan.  624r-e30,  21  L.  741,  KIBBB  v.  BBNSON. 

Judgments. —  Equity  will  not  relieve  against  Judgment  at  law 
because  contrary  to  equity,  unless  defendant  was  Ignorant  of  the 
fact  creating  such  equity,  pending  the  trial,  or  It  could  not  have 
been  received  as  a  defense,  p.  627. 

Approved  in  Padflc  R.  R.  v.  Missouri  Pacific  B..  B.,  2  McOrary, 
229,  12  Fed.  642,  refusing  to  set  aside  foreclosure  for  bad  faith  in 
defending  suit,  whldi  was  known  to  plaintiff. 

Judgments. —  If  party  could  have  defended  suit  at  law,  but  al- 
lowed judgment  to  go  by  his  own  neglect,  he  cannot  have  relief  Id 
equity  for  a  matter  he  might  have  availed  himself  of  at  law,  p.  627. 

Approved  tn  Goolsby  v.  St.  John,  25  Gratt  161,  refusing  relief 
for  mistake  in  amount  of  one  item  of  judgment  at  law;  Nye  v. 
Sochor,  92  Wis.  48,  63  Am.  St  Bep.  897,  65  N.  W.  856,  refusing 
relief  where  defendant  missed  train  and  made  no  defense,  and  sub- 
sequently forgot  to  take  appeaL 

Judgments. —  If  a  party  could  not  avail  himself  of  a  defense  in 
a  suit  at  law,  by  reason  of  fraud  or  acdd^it,  equity  will  relieve 
against  the  judgment  at  law,  p.  628. 

Process. —  Where  statute  provides  substitute  service  "at  the 
dwelling-house  "  of  defendant,  this  means  nearness  of  place,  and  is 
not  satisfied  by  service  125  feet  distant  and  in  a  comer  of  the  yard, 
p.  629. 

Approved  in  Amy  v.  Watertown,  180  U.  8.  817,  82  L.  951,  9  S.  Gt. 
536,  collecting  authorities,  and  holding  statute  requiring  service  on 
mayor  In  suit  against  city,  peremptory;  Phoenix,  etc.,  Ins.  Go.  v. 
Wulf,  9  Biss.  287,  1  Fed.  7T7,  holding  service  on  husband  in  building 
occupied  as  store  and  dwelling,  sufficient  against  wife;  Harris  v. 
State,  72  Miss.  963, 18  So.  387,  33  L.  B.  A.  90,  and  n.,  holding  meeting 
of  supervisors  in  building  100  feet  away  not  "  at  the  court- 
house,"* as  required  by  statute;  State  v.  Old  Town  Bridge  Go.,  85 
Me.  28,  26  AtL  960,  arguendo;  Lonkey  ▼.  K^res,  etc..  Mining  Go., 
21  Nev.  817,  81  Pac.  59,  17  L.  B.  A.  858,  hiding  servlee  on  deputy 
secretary  insufficient  under  statute  requiring  service  on  secretary 
of  State,  in  suit  against  foreign  corporation. 
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Judgmoiits. —  Sanity  will  set  aside  a  default  judgment  in  eject- 
ment, where  rarvice  waa  insniBclent  and  defendant  had  no  oppor- 
tunity to  defend  hia  estate,  p.  680. 

Approved  in  Hauswlrth  t.  Snllivan,  6  Mont  211,  9  Pae.  80S,  col- 
lecting authorities,  and  setting  aside  judgment,  void  for  service  of 
process  on  Sunday. 

Distinguished  in  Goolsby  t.  8t  John,  26  Gratt  161,  refusing  relief 
to  party  who  neglected  to  avail  himself  of  his  legal  remedies. 

17  WalL  680-630,  21  L.  717,  SMITHS  v.  SHOBMAKBR. 

Syectment — In  ejectment,  philntiff  cannot  introduce  his  own 
declaration  or  that  of  those  under  whom  he  claims,  to  show  that 
defendant's  ancestor  entered  under  the  person  making  the  declara- 
tion; hence,  a  letter  written  by  plaintiirs  grantor  is  inadmissible, 
p.  686. 

Approved  in  Sullivan  v.  McMillan,  26  Fla.  586,  8  So.  459,  holding 
declarations  of  party  in  his  own  favor,  in  a  letter,  inadmissible  in 
action  on  contract. 

Brldence. —  A  letter  is  not  admissible  as  part  of  res  gestae,  on  ac- 
count of  Its  date,  without  proof  that  it  was  written  and  received, 
p.  637. 

Cited  with  approval  in  People  v.  Golbum,  105  OaL  651,  88  Pac. 
1106,  holding  unanswered  letter  in  defendant's  possession.  Inadmis- 
sible in  prosecution  for  robbery;  Razor  v.  Razor,  149  IlL  624,  86  N.  B. 
964,  holding  letter  to  wife,  inadmissible  to  prove  adultery;  Payne 
V.  Oommonwealth,  81  Gratt  859,  holding  letter,  which  defendant 
did  not  receive,  inadmissible  in  prosecution  for  running  lottery. 

Distinguished  in  Gluverius  v.  Oommonwealth,  81  Va.  814,  863, 
holding  letters  admissible  in  murder  case,  to  show  meeting  of  ac- 
cused and  deceased. 

Bvidence. —  Date  of  an  instrument  Is  prima  facie  true  only  when 
instrument  has  been  admitted  on  other  and  sufficient  ground,  and 
where  true  date  is  important  on  some  other  issue  than  admission 
of  the  instrument,  p.  687. 

Ai>peal  and  error. —  One  seeking  to  justify  In  appellate  court,  the 
admission  of  ex  parte  declarations  of  himself  or  his  vendor,  against 
his  adversary's  objection,  must  show  by  the  record  some  circum- 
stance to  obviate  the  soundness  of  the  objection,  p.  638. 

Ajipeal  sad  error. —  Judgment  will  not  be  reversed  on  error  which 
worked  no  injury,  but  It  must  appear  beyond  doubt  that  the  error 
did  not,  and  could  not,  have  been  prejudicial,  p.  639. 

Cited  with  approval  in  Yicksburg,  etc,  R.  R.  v.  O'Brien,  119  U. 
S.  103,  30  li.  300,  7  S.  Ct  120,  reversing  judgment  where  physician's 
depositions  as  to  plaintliTs  condition  was  improperly   admitted; 
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WasA  ▼•  Ctockran,  100  U.  8. 100,  S7  L.  1108,  14  &  Ot  2S4,  rerenliig 
JvdgiDtiit  In  ejectmoit  where  special  verdict  was  insufficient; 
Sanger  t.  Flow,  48  Fed  167,  4  U.  8.  App.  82,  applying  rale  in  aetlon 
to  set  aside  assignment  for  benefit  of  creditors;  Kansas  City,  ete, 
R.  B.  T*  Stoner,  51  FM  66S,  10  U.  8.  ApfK  200,  lefnsing  to  vertrse 
judgment  for  tedmieal  errors  In  action  for  negligence;  National 
Masonic  Assn.  t.  Sbryock,  78  Fed.  781,  86  U.  8.  Ai^  668,  rereraing 
judgment  on  insnrance  policy,  where  evidence  of  sobrie^  was  im- 
properly admitted;  Magness  v.  State,  —  Ark.  — ^,  60  8.  W.  657,  re- 
versing conviction  for  murder,  for  refusal  to  admit  evidence  to  im- 
peach witness;  Henry  v.  Colorado,  etc..  Water  Co.,  10  Colo.  App. 
28,  61  Pac  06,  reversing  judgment  on  contract  for  erroneous  in- 
structions as  to  inferences  by  jury;  Smugs^er,  etc.  Mining  Co.  v. 
Broderlck,  26  Colo.  18,  71  Am.  8t  Rep.  108,  68  Pac  170,  reversing 
judgment  for  damages  for  erroneous  admission  of  evidence  as  to 
safety  of  mini;  Simmons  v.  Spratt,  26  Fla.  464,  8  So.  127,  0  L.  R.  A. 
847,  reversing  judgment  for  erroneous  admission  of  bill  of  excep- 
tions to  prove  testimony  of  witness  on  former  trial;  State  v.  Taylor. 
118  Mo.  162,  24  8.  W.  451,  reversing  conviction  for  rape,  fbr  er^ 
roneous  instruction  on  alibi;  Haugen  v.  Chicago,  etc.  By.,  3  8.  Dale 
406,  63  N.  W.  773,  applying  rule  in  action  against  railroad  for  neg- 
ligent fire;  dissenting  opinion  in  Cluverius  v.  Commonwealth,  81  Va. 
896,  majority  holding  letters  admissible  in  murder  case,  to  show 
meeting  of  accused  and  deceased. 

Appeal  and  error. —  Fact  that  an  error  worked  no  Injury,  must 
be  so  dear  that  Supreme  Court  need  not  decide  on  preponderance 
of  evidence  that  verdict  was  right,  to  prevent  reversal,  p.  639. 

Approved  in  Kansas  City,  etc.,  R.  R.  v.  Stoner,  51  Fed.  655,  10 
n.  8.  App.  209,  refusing  to  reverse  for  technical  errors,  where  evi- 
dence of  negligence  is  clear. 

17  WalL  639-648,  21  L.  661,  DANIEL  v.  WHABTBNBY. 

Satatea. —  Bule  In  Shell^a  case  is  in  force  in  Delaware,  p.  641. 

Cited,  arguendo.  In  Rice  v.  Rice,  86  Fed.  861,  refusing  to  enforce 
vendor's  lien,  not  sanctioned  by  statute. 

Disapproved  in  Westeott  v.  Binford,  104  Iowa,  650,  66  Am.  St 
Rep.  533,  74  N.  W.  19,  holding  rale  not  in  force  in  Iowa. 

Estates. —  Where  person  taices  freehold  estate  under  a  deed,  or 
will,  or  other  writing,  and  in  same  instrument,  there  is  a  limitation 
by  way  of  remainder,  either  with  or  without  interposltloa  of  anotlMr 
estate,  to  his  heirs  in  fee  or  in  fee  tail,  ancestor  takes  whole  estaite, 
p.  642. 

Approved  in  McArthur  v.  Allen,  15  Fed.  Caa.  1212,  and  Wesoott 
T.  Binford,  104  Iowa,  648,  65  Am.  St  Rep.  532.  74  N.  W.  19,  both 
construing  wills  and  holding  this  rule  of  Shellcy*s  case  did  sot 
apply. 
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WUUr^Ia  cpmtniiiiir  willy,  where  quefitloB  of  application  of 
rait  In  ShelleT'i  cooo  ftriseo.  testator'o  Intention  must  be  folly  car- 
ilod  out,  00  fMF  M  It  can  be  done  consistently  wi^  rtdea  of  law, 
p.  648. 

Approired  In  Do  Yanghn  t.  Hutddneon,  165  U.  8.  676,  41  L.  881, 
17  8.  Ot  464,  and  McArtlinr  y.  Allen,  15  Fed.  Gas.  1212,  both  con- 
otroing  wiUa  and  holding  SheUey'B  rnle  did  not  apply. 

Wills. —  If  testator  uses  technical  language,  bringing  a  case 
within  the  rule  in  Shelley's  case,  declaration  that  rule  shall  not  ap- 
ply, Is  nnayaiUng,  p.  648. 

Approved  in  Nichols  y.  Ohidden,  117  N.  O.  601,  23  8.  B.  460,  con- 
struing will  and  applying  Shelley's  rule. 

Distinguished  in  De  Vaughn  y.  Hutchinson,  165  U.  8.  576,  41  L. 
881,  17  S.  Ct  464,  Bidgeway  y.  Lanphear,  99  Ind.  255,  and  Wescott 
y.  Binford,  104  Iowa,  648,  65  Am.  St  Bep.  532,  74  N.  W.  19,  all  con- 
struing wills  and  holding  Shelley's  rule  did  not  apply. 

Wills. —  If  there  are  explanatory  expressions  in  a  will,  showing 
that  Import  of  technical  language  used  Is  contrary  to  intent  of 
testator,  latter  will  prevail,  p.  648. 

Approved  In  De  Vaughn  v.  Hutchinson,  165  U.  8.  576,  41  L.  831, 
17  S.  Ot  464,  McArthur  v.  Allen,  15  Fed.  Gas.  1212,  Bidgeway  v. 
Ttianphear,  99  Ind.  255,  and  Gonger  v.  Lowe,  124  Ind.  874,  24  N.  B. 
391,  9  li.  B.  A.  169,  and  n.,  all  construing  wills  and  holding  Shelley's 
rule  did  not  apply. 

Xstates. —  Bule  in  Shelley's  case  Is  one  of  property,  and  not  of 
construction,  p.  648. 

Approved  In  McArthur  v.  Allen,  15  Fed.  Gas.  1212,  and  Wescott 
V.  Binford,  104  Iowa,  648,  65  Am.  St  Bep.  532,  74  N.  W.  19,  both 
construing  wills,  and  holding  the  rule  in  Shelley's  case  dM  not 
apply;  Nichols  v.  Gladden,  117  N.  O.  501,  23  S.  B.  460,  construing 
will,  and  applying  the  rule  in  Shelley's  case. 

Xstatea.— The  word  ''issue"  is  not  strictly  within  the  rule  in 
Shelley's  case,  but  it  depends  upon  context  whether  it  will  give  an 
estate  tail  to  the  ancestor,  p.  648. 

Aiq;iroved  In  Timanus  v.  Dugan,  46  Md.  417,  construing  \vill,  and 
holding  the  rule  in  Shelley's  case  did  not  apply. 

WULb —  In  Bngland,  every  doubt  is  resolved  in  favor  of  applica- 
tion of  rule  in  Shelley's  case,  to  a  devise;  here  tendency  should  be 
otlierwlfla»  p^  646. 

Willfl. —  A  devise  to  one  "during  his  natural  life,"  with  re- 
mainder to  his  issue,  creates  a  life  estate  in  the  first  taker  and  a 
contingent  remainder  to  his  children,  p.  647. 

Gited  with  approval  in  Green  v.  Green,  23  WalL  491,  23  L.  77, 
Holding,  after  conveyance  of  property  in  tmst,  by  husband  and 
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wife,  a  siibteqiieKt  pledge  is  roid:  De  Vani^bn  v.  Hntchlxisoxi;  165 
17*  &  576,  677,  41  L.  831,  17  0.  Ct  461,  466,  Stonebraker  t.  Zol- 
hdfLottBtt  62  Hd.  161,  Timamua  ▼.  Diigan,  46  Md.  421,  and  OraodeU 
y.  Barker,  8  N.  Dak.  270,  78  N.  W.  851,  all  construing  wills  and  liold> 
Ing  SheUey'a  rule  did  not  apply;  Craig  t.  Warner,  5  Mack.  467, 
60  Am.  Bep.  887»  applying  rule,  in  construing  wilL  See  n<^  in  20 
Am.  Dec  738. 

17  WalL  648-^1,  21  L.  774,  WALKBB  t.  STATB  HABBOB  OOM- 
MISSIONBBS. 

^tahtU  lands. —  Aleakle  grants  of  tide  lands  in  San  Francisco 
bay  were  not  confirmed  by  California  statute  of  1861,  so  as  to  In- 
clude lands  below  low-water  mark,  p.  650. 

Oonrta. —  Interpretation  of  State  statute  by  highest  State  court 
becomes  part  of  statute,  and  where  no  Federal  question  ajrises.  Su- 
preme Court  will  follow  those  adjudications,  especially  where  titles 
to  real  property  are  affected,  p.  661. 

Cited  and  principle  fi^owed  in  Fa4rfield  t.  County  of  Gallatin,' 
100  U.  S.  52,  25  L.  546,  collecting  authorities,  and  applying  rule  in 
construing  State  Constitution,  prohibiting  aid  of  municipalities  to 
railroads;  Meeks  v.  Yassault,  3  Sawy.  211,  F.  C.  9,398,  holding  ac- 
tion to  recover  land,  after  void  probate  sale,  must  be  brought  within 
three  years,  under  California  statute;  Hawes  ▼.  Contra  Costa  Water 
Co.,  5  Sawy.  289,  F.  C.  6,235,  applying  rule,  in  construing  statute 
regulating  water  companies;  Beclamation  District  t.  Hagar,  6  Sawy. 
570,  4  Fed.  369,  construing  statute,  providing  taxes  for  reclamation 
of  swamp  lands;  Moulton  v.  Chafee,  22  Fed.  28,  applying  rule,  in 
holding  deed  valid,  and  enforcing  sale  of  land;  New  Orleans  Water- 
Works  V.  Southern  Brewing  Co.,  36  Fed.  834,  aM>lying  rule  in  de- 
termining water  rights;  Willis  v.  Board  of  Commrs.,  etc.,  86  Fed. 
873,  holding  county  liable  on  certificates  issued  under  unconstitu- 
tional act  for  road  improvements;  Winona,  etc,  B.  B.  v.  County 
of  Deuel,  3  Dale  25,  12  N.  W.  569,  holding  charter  exemption  of 
railroad  lands  from  taxation,  valid,  following  construction  by  court 
of  another  State;  Van  Matre  v.  Sankey,  148  IlL  552,  39  Am.  St  Bep. 
201, 36  N.  B.  631,  23  L.  B.  A.  670,  folk>wing  sftstar  State's  construction 
<tf  its  statute  regarding  adoption;  Perry  v.  Whoeltf ,  12  Bush,  562,  re- 
fusing to  follow  Federal  decision  on  State  statute,  and  construing 
church  contract  for  employment  of  rector;  Hunt  v.  Hunt,  72  N.  Y. 
236,  28  Am.  Bep.  143,  holding  State  dedsicAS,  construing  its  stat> 
utes  binding  on  courts  of  otiier  States,  and  divorce  granted  on  sub- 
stituted service  of  process,  valid. 

17  WaU.  651-655,  21  L.  719,  THB  STAB  OF  HOPB« 

Negligence  and  due  care  are  relative  terms,  having  respect  to 
nature  of  duty  to  be  performed,  knowledge  communicated  to  party 
to  be  charged,  and  prevailing  usages  of  the  business,  p.  665. 
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Shipping.—  Under  drcnmstancet  of  this  case,  bold  cnlpeEble  neg- 
ligence in  master  to  stow  nnts  In  hold  of  yestel  on  voyage  from 
New  York  to  San  Frandsoo^  whereby  they  are  injured  by  sweat 
p.  606: 

CBted  with  approval  in  The  Keystone,  81  Fed.  414,  416,  holding 
ship  liable  for  injury  by  sweating  to  flour,  negligently  stowed. 
See  notes  in  41  Am.  Dec.  286,  and  86  Am.  Dec  601. 

Distinguished  in  The  Portuense,  86  Fed.  671,  holding  ship  not 
liable  for  sweating  of  nuts,  in  absence  of  negligence;  Bast  Tenn., 
etc,  B.  B.  v.  Wright,  76  Ga.  686,  holding  steamship  company  not 
liable  for  damage  by  excepted  cause,  in  absence  of  negligence. 

Shipping. —  If  master  cannot  stow  goods  as  directed,  he  should 
give  notice  to  shippers,  in  order  to  avoid  liability  for  negligence, 
p.  666. 

Cttted  in  The  Keystone,  81  Fed.  416»  holding  ship  liable  for  injury 
by  sweating  to  flour  neglig^itly  stowed. 

17  Wan.  666-666,  21  L.  741,  MILLBB  v.  J08BPH. 

Appeal  and  error. —  Where  highest  State  court  refused  to  con- 
siller  an  appeal  In  a  case  not  involving  amount  required  by  State 
Oonstitution,  a  writ  of  error  to  that  court  will  be  dismissed,  p.  656. 

See  note  in  91  Am.  Dec  197. 

Appeal  and  error. —  Where  Judgment  of  intermediate  State  court 
ts  final  and  highest  State  court  has  refused  an  appeal,  a  writ  of 
error  from  Supreme  CJourt,  if  allowable,  should  be  issued  to  former, 
p.  666. 

17  WalL  667-666,  21  L.  746,  BAILROAD  CO.  v.  STOUT. 

Hegligsnoe. —  Bule  that  an  adult  cannot  recover  for  negligent  in- 
Jury,  unless  free  from  fault  himself,  does  not  apply  to  an  infant  of 
tcndv  years,  p.  660. 

CBted  and  principle  applied  in  Miles  v.  Beceivers,  4  Hughes,  179, 
F.  a  9JS44,  and  Felton  v.  Aubrey,  74  Fed.  853,  48  U.  S.  App.  278. 
refusing  recovery  for  injury  to  child  Jumping  on  moving  train; 
Illinois  Cent  B.  B.  v.  Jones,  96  Fed.  880,  881,  awarding  damages 
for  injury  to  boy  driving  across  tracks;  Phillips  v.  Michaels, 
11  Ind.  App.  677,  89  N.  B.  671,  awarding  damages  for  injury 
to  young  girl,  working  in  laundry;  Westerfleld  v.  Levis,  43 
La.  Ann.  69,  70,  9  So.  65,  66,  awarding  damages  for  death  of  child 
playing  with  iron  roller  left  in  street;  Thurber  v.  Harlem,  etc,  R. 
B.,  60  N.  Y.  836,  886,  awarding  damages  for  injury  to  child  run 
over  by  street  oar;  McAlpin  v.  Powell,  70  N.  Y.  184,  26  Am.  Bep. 
660,  refusing  recovery  for  injury  to  child  playing  on  defective  fire- 
escape;  Bvansich  v.  Gulf,  etc,  B.  B.,  67  Tez.  128,  44  Am.  Bep.  587, 
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holding  railroad  liable  for  Injury  to  child,  while  playing  on  tui'o- 
table;  UtUe  Bock,  etc,  Ry.  v.  Barker,  33  Ark.  372,  sustaining  in- 
struction that  conti'ibutory  negligence  not  imputable  to  child  of 
flTe;  St  Louis,  etc.,  R.  B.  v.  Christian,  8  Tex.  CIy.  App.  248,  27  8. 
W.  933,  applying  rule  in  action  to  recover  for  injury  to  child  walk- 
ing on  railroad  track.    See  note  in  49  Am.  St  Bep.  409. 

Vegligence. —  The  care  required  of  a  child  Is  accordint?  to  bts 
maturity  and  capacity,  to  be  determined  by  clronmstaDOPfa  of  each 
case.  p.  600. 

Approved  and  principle  applied  in  Miles  v.  Receivers,  4  Hughes. 
179,  F.  C.  9,544,  and  Pelton  v.  Aubrey.  74  Fed.  353,  43  U.  S.  App. 
278,  refusing  recovery  for  injury  to  child  Jumping  on  moving  train; 
Illinois  Gent  B.  R.  v.  Jones,  95  Fed.  380,  381,  385,  awarding  dam- 
ages for  injury  to  boy,  driving  across  tracks;  Government  St  R. 
R.  V.  Hanlon,  53  Ala.  80,  holding  contributory  negligence,  no  defense, 
and  awarding  damages  for  injury;  Brinkley  Car  Co.  v.  Cooper,  60 
Ark.  549,  46  Am.  St  Rep.  217,  31  S.  W.  155,  holding  landowner  may 
be  liable  for  injury  to  child  by  falling  into  pool  of  hot  water; 
Pueblo  Electric  St  Ry.  v.  Sherman,  25  Colo.  120,  71  Am.  St  Rep. 
120,  53  Pac.  325,  refusing  recovery  for  injury  to  boy  alighting  from 
moving  car;  Weldon  v.  Philadelphia,  etc.,  R.  R.,  —  DeL  — ,  43  AtL 
160,  holding  railroad  may  be  liable  for  injury  to  child,  at  path  cross- 
ing; Western,  etc.,  R.  R.  v.  Young.  81  Ga.  416,  12  Am.  St  Rep.  325, 
7  S.  B.  914,  Louisville,  etc..  R.  R.  v.  Sears,  11  Ind.  App.  666,  38  N. 
B.  841,  Chicago,  etc.,  R.  R.  v.  Kennedy,  2  Kan.  App.  702,  43  Pac. 
805,  Wright  V.  Detroit  etc.,  R.  R.,  77  Mich.  127,  43  N.  W.  766,  and 
Westbrook  ▼.  Mobile,  etc.,  R.  R.,  66  Miss.  568,  14  Am.  St  Rep.  589, 
6  So.  822,  all  holding  railroad  liable  for  injury  or  death  of  child  at 
crossing;  City  of  Pekin  v.  McMabon,  154  111.  149,  153,  45  Am.  St 
Rep.  117,  121,  89  N.  E.  486,  487,  27  L.  B.  A.  209,  210,  collecting  au- 
thorities, and  awarding  damages  for  death  of  child  In  unguarded 
pool;  Phillips  T.  Michaels,  11  Ind.  App.  677,  89  N.  B.  671,  awarding 
damages  for  injury  to  young  girl,  working  in  laundry;  Blnford  v. 
Johnston,  82  Ind.  430,  42  Am.  Bep.  510,  holding  dealer,  selling  pistol 
and  cartridges  to  child,  liable  for  its  death;  Bransom  v.  Labrot,  81 
Ky.  644,  50  Am.  Bep.  197,  awarding  damages  for  death  of  child 
playing  on  lumber  pile  in  unfenced  lot;  Westerfield  v.  Levis,  43 
La.  Ann.  70,  9  So.  56,  awarding  damages  for  death  of  child  play- 
ing with  iron  roller  left  in  street;  Dowling  y.  All^i,  88  Mo.  299, 
applying  rule  In  action  for  injury  to  boy  employed  in  factory; 
Donoho  y.  Vulcan  Iron  Works,  7  Mo.  App.  450,  holding  defendant 
liable  for  bijury  to  boy,  through  fall  of  sandbank,  where  it  had 
excavated;  Chicago,  etc.,  B.  B.  y.  Grablin,  38  Neb.  100,  56  N.  W. 
798,  awarding  damages  for  death  of  child  on  railroad  track;  Thurber 
y.  Harlem,  etc.,  B.  B.,  60  N.  Y.  385,  awarding  damages  for  injury 
to  child  run  oyer  by  street  car;  McAlpin  v.  Powell,  70  K.  T.  134,  26 
Am.  Bep.  560,  refwrtng  recovery  for  death  of  <dilld  playing  on  de- 
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fectiye  fire-escape;  Knna  t.  City  of  Troy,  104  N.  T.  802,  68  Am.  Rep. 
511,  10  N.  B.  445,  holding  dty  liable  for  death  of  child  playing 
aromid  obstmctlon  placed  on  sidewalk  by  third  party;  Murray  t. 
Richmond,  etc,  R.  R.,  08  N.  O.  85,  refusing  recoTory  for  Injnry  to 
child  stealing  ride  on  engine;  Rolling  Mill  Ck>.  y.  Oorrigan,  46  Ohio 
8t  280,  15  Am.  St  Rep.  607,  20  N.  B.  460,  8  L.  R.  A.  888,  and  n., 
awarding  damages  for  Injnry  to  boy  employed  In  mill;  Bvansich 
T.  Gnlf,  etc,  R.  R.,  57  Tex.  128,  44  Am.  Rep.  587,  and  Houston,  etc., 
Ry.  y.  Simpson,  60  Tex.  106,  both  holding  railroad  liable  for  injury 
to  child  while  playing  on  turntable;  St  Louis,  etc^  R.  B.  v.  Chris- 
tian, 8  Tex.  Ciy.  App.  248,  27  S.  W.  088,  applying  rule,  in  action 
to  recoyer  for  injnry  to  child  walking  on  railroad  track;  H.  &  T. 
O.  R.  R.  y.  Boozer,  2  Posey,  455,  refusing  recovery  for  injury  to 
child  crossing  tracks  in  railroad  yards;  Norfolk,  etc.,  R.  R.  v.  Grose- 
dose,  88  Ya.  270,  20  Am.  St  Rep.  720,  18  S.  E.  455,  awarding  dam- 
ages for  death  of  child  run  over  by  backing  freight  train;  Townley 
y.  Chicago,  etc^  IL  IL,  58  Wis.  636,  11  N.  W.  50,  reversing  non-suit 
in  action  for  injury  to  child  walking  on  railroad  track;  dissenting 
opinion  in  Krenzer  y.  Pittsburgh,  etc.,  R.  R.,  151  Ind.  600,  52  N.  E. 
222,  majority  refusing  recovery  to  child  injured  at  railroad  crossing 
through  his  own  negligence.  See  note  in  50  Am.  Dec.  264;  valuable 
note  in  55  Am.  Dec  676,  57  Am.  Rep.  478,  and  40  Am.  St  Rep.  400. 

A  railroad  Is  not  bound  to  same  degree  of  care  towards  strangers 
unlawfully  upon  its  premises  that  It  owes  to  its  passengers,  but  it 
is  liable  to  such  strangers  for  negligent  or  tortious  injuries,  p.  661. 

Cited  and  principle  followed  in  Union  Pacific  R.  R.  y.  McDonald, 
152  U.  &  272,  88  L.  480,  14  S.  Ct  628,  holding  raikoad  liable 
for  injnry  to  boy  falling  in  hot  slack  alongside  track  (afflm^lng 
S.  C,  42  Fed.  588,  reversing  S.  C,  85  Fed.  80);  Whitehouse  y. 
Grand  Trunk  Ry.,  2  Hask.  204,  F.  C.  17,565,  awarding  damages  for 
injnry  to  person  riding  on  locomotive;  Pearce  y.  Humphreys^  84 
Fed.  284,  holding  railroad  liable  for  Injury  to  truck  driver,  at  cross- 
ing of  private  way;  City  of  Pekin  v.  McMahon,  154  IlL  140,  154,  45 
Am.  St  Rep.  117,  122,  80  N.  B.  486,  487,  27  L.  R.  A.  200,  210,  col- 
lecting authorities,  and  awarding  damages  for  death  of  child  In  un- 
guarded pool;  Kansas  Cent  R.  R.  v.  Fltzslmmons,  22  Kan.  601,  81 
Am.  Rep.  205,  Keefe  y.  Milwaukee,  etc.,  IL  It,  21  Bilnn.  218,  18  Am. 
Rep.  807,  and  Koons  v.  St  Louis,  etc,  B.  R.,  65  Mo.  505,  506,  all 
holding  railroad  liable  for  injnry  to  child,  while  playing  on  turn- 
table; Kentucky  Central  R.  R.  y.  Gastinean,  88  Ky.  127,  applying 
rule  in  action  for  death  of  boy  uncoupling  cars;  Reary  v.  Louisville, 
etc  R.  R^  40  La.  Ann.  85,  8  Am.  St  Rep.  400,  8  So.  808,  refusing 
recovery  for  injury  to  child  Jumping  from  moving  train;  Snyder 
V.  Natchez,  etc,  R.  R.,  42  La.  Ann.  811,  7  So.  685,  refusing  recovery 
for  death  of  person  wrongfully  riding  on  freight  elevator  car;  O'Con- 
nor y.  Illinois  Central  R.  R.,  44  La.  Ann.  846,  848,  10  8a  681,  refus- 
ing recovery  for  Injury  to  child  playing  on  ears,  inside  indosed 
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jardst  Prederidkt  t.  nilBoit  Oentsal  B.  B^  46  Iju  Aim.  11^»  Ifi  SOb 
41j5,  refoBing  rsooTacjr  for  injury  to  ehttd  liy  UJX  tiuoni^  open  oul^ 
Yen;  Daniels  ▼.  New  York,  etc,  B.  K,  IM  Maas.  852,  26  Am.  St 
Bep.  2G5»  28  N.  B.  284*  Twiat  T.  Winona,  etc.,  B.  B.,  88  Minn.  166. 
168,  12  Am.  St  Bep.  627,  629,  89  N.  W.  404,  406,  Frost  v.  Bastem 
B.  B.,  64  N.  H.  222,  10  Am.  St  Bep.  398,  9  AtL  791,  and  Delawaie, 
etc,  B.  B.  y.  Belch,  61  N.  J.  L.  638,  68  Am.  St  Bep.  728,  40  AtL  683, 
41  L.  B.  A.  888,  rerlewfng  anthorities,  Walsh  t.  Fltchbnrg,  etc,  B. 
B.,  145  N.  Y.  807,  46  Am.  St  Bep.  618,  89  N.  B.  1070,  27  L.  B.  A« 
726,  all  holding  railroad  not  liable  for  injury  to  child  while  playing 
on  turntable;  Battishill  t.  Humphreys,  64  Midi.  611,  81  N.  W.  902, 
refusing  recovery  for  injnry  to  young  child,  allowed  to  go  alone  on 
railroad  track;  Mackey  y.  Vtcksburg,  64  Miss.  783,  2  So.  180.  award* 
ing  damages  for  injury  to  child  by  falling  into  unguarded  excaya^ 
tion;  Porter*  y.  Anheuser-Busch  Brewiery,  24  Mo.  App.  4,  refusing 
recovery  for  Injury  to  child  meddling  wHh  furnace  on  street;  Dan- 
beck  y.  New  Jersey  Traction  Co.,  57  N.  J.  L.  467,  31  Atl.  1040,  col- 
lecting authorities,  and  awarding  damages  for  injury  to  boy  thrown 
from  street  car  through  driver's  negligence;  OXeary  v.  Brooks  Ble- 
vator  Co.,  7  N.  Dak.  660,  76  N.  W.  920,  41  L.  B.  A.  679.  refusing 
recovery  for  Injury  to  boy  caught  in  shaft  of  grain  elevator;  Hard- 
man  V.  Bailway  Co.,  46  Ohio  St  29,  4  Am.  St.  Bep.  617,  12  N.  B. 
458,  awarding  damages  for  injury  to  child  through  explosion  of 
signal-torpedo  left  on  track;  Arnold  v.  Pennsylvania  B.  B.,  115  Pa. 
St  140,  2  Am.  St  Bep.  645,  8  AtL  215,  reversing  non-suit  in  action 
by  passenger  expelled  from  train;  Missouri,  etc.,  B.  B.  v.  Ekiwards, 
90  Tex.  70,  86  S.  W.  482,  82  L.  B.  A.  827,  refusing  recovery  for  In- 
jury to  child  playing  on  pile  of  bridge  ties  in  railroad  yard;  Hous- 
ton, etc.,  By.  v.  Grigsby,  18  Tex.  Civ.  App.  641,  85  S.  W.  816,  up- 
holding  instruction  that  railroad  must  use  reasonable  care  in  eject* 
ing  a  trespasser  from  its  train.  See  note  in  68  Am.  Dec  421,  and 
59  Am.  Bep.  26. 

Bailroads. —  If,  from  the  evidence,  jury  could  justly  infer  neg- 
ligence of  the  railroad,  with  regard  to  a  turntable,  a  verdict  award- 
ing damages  for  injury  to  a  child,  will  not  be  disturbed,  p.  661. 

Cited  with  approval  in  Union  Pacific  By.  v.  McDonald,  152  U. 
S.  275,  88  L.  440,  14  S.  Ct  624,  holding  railroad  liable  for  Injury 
to  boy  falling  into  hot  slack  alongside  track  (affirming  S.  a,  42  Fed. 
583,  reversing  S.  C,  35  Fed.  39);  Fink  v.  Missouri  Furnace  Co.,  10 
Mo.  App.  68,  applying  rule  to  verdict  awarding  damages  for  death 
of  child  in  unguarded  sandpit 

TriaL— In  cases  where  existence  of  undisputed  facts  comes  in 
question,  rather  than  where  deductions  or  inferences  are  to  be 
made,  effect  of  them  is  for  judgment  of  court  p.  663. 

Cited  with  approval  in  Boss  v.  Texas,  etc.,  By.,  44  Fed.  44,  46, 
holdl&g  ralhmid  UaMa  fsr  death  of  child;  Louisville,  etc,  B.  B.  y« 
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Baklns,  ^  Kj.  — ,  46  a  W.  630,  holding  railroad  may  be  liable  for 
death  of  iwssenger,  alighting  from  train,  not  stopping  long  enough 
at  station;  Steele  t.  Northern  Pacific  By.,  —  Wash.  — ,  57  Pac.  823, 
awarding  damages  for  injury  to  boy  at  raihroad  crossing. 

TrlaL —  In  some  cases,  the  necessary  inference  from  the  proof  is 
so  certain  that  it  may  be  ruled  as  a  question  of  law,  p.  068. 

Cited  and  principle  applied  in  White  v.  Colorado  Cent  B.  R.,  6 
DilL  486,  8  McCrary,  667,  F.  C.  17,643,  holding  storing  of  powder 
with  other  goods  in  warehouse,  negligence,  and  awarding  damages; 
Boss  y.  Texas,  etc..  By.,  44  Fed.  46,  holding  railroad  liable  for  death 
of  child;  Amato  y.  Northern  Pac.  B.  B.,  46  Fed.  663,  holding  railroad 
liable  for  injury  to  laborer,  run  down  on  bridge;  City  Council,  etc 
y.  Wright,  72  Ala.  421,  47  Am.  Bep.  422,  and  Denyer  y.  Soloman,  2 
Colo.  App.  640,  81  Pac.  600,  awarding  damages  for  in^ur  through 
defectiye  sidewalk;  Kansas  Pacific  B.  B.  y.  Twombly,  8  Colo.  129, 
holding  railroad  liable  for  death  of  person  at  crossing;  Farrell  t. 
Waterbury  Horse  B.  B.,  60  Conn.  249,  21  Atl.  677,  refusing  recoyery 
f<ff  injury  to  workman  in  sewer  trench  under  track;  Ohio,  etc,  B. 
B.  T.  Collam,  73  Ind.  269,  88  Am.  Bep.  136,  holding  raihroad  liable 
ftir  injury  to  employee,  through  negligence  of  fireman  running  en- 
gine; Binford  y.  Johnston,  82  Ind.  433,  42  Am.  Rep.  613,  holding  sale 
oi'  cartridges  to  boy,  in  ylolatlon  of  statute,  negligence,  and  award- 
ing damages  for  death;  Mann  y.  Belt  B.  B.,  etc.,  128  Ind.  142,  26 
N.  B.  820,  applying  rule  to  contributory  negligence  and  refusing  re- 
coyery for  injury  at  crossing;  Ostertag  y.  Pacific  B.  B.,  64  Mo.  426, 
refusing,  recoyery  for  death  of  boy,  sitting  on  trestle-work  under 
freight  car;  Walsh  y.  Fitchburg,  etc,  B.  R.,  145  N.  Y.  307,  45  Am. 
St  B^.  618,  89  N.  B.  1070,  27  L.  IL  A.  726,  applying  rule,  and  hold- 
ing railroad  not  liable  for  injury  to  child  playing  on  turntable; 
South.,  etc,  Mfg.  Co.  y.  Dakota,  etc.,  Ins.  Co.,  2  S.  Dak.  30,  48  N.  W. 
814,  applying  rule  in  action  on  Insurance  policy;  Steele  y.  Northern 
Pacific  By.,  —  Wash.  — ,  67  Pac.  823,  awarding  damages  fcr  injury 
to  boy  at  railroad  crossing. 

Hegligenoe. —  Where  different  inferences  might  reasonably  be 
drawn,  the  question  of  negligence  is  for  the  Jury,  although  the  facts 
are  undisputed,  p.  664. 

Following  are  the  Federal  citing  cases,  applying  this  holding: 
Hayes  y.  Michigan  Central  B.  B.,  Ill  U.  S.  242,  28  L.  416,  4  8.  Ct 
875,  reyersing  non-suit  In  action  against  railroad  for  Injury  of  child; 
Leather  Mfrs.  Bank  y.  Morgan,  117  U.  S.  122,  29  L.  821,  6  S.  Ct  669, 
reyersing  Judgment  where  question  of  negligence  in  paying  raised 
checks  were  withdrawn  from  Jury;  Washington,  etc.,  B.  B.  t.  Mc- 
Dade,  136  U.  S.  672,  34  L.  241,  10  S.  Ct  1049,  applying  rule  to  con- 
tributory negligence,  and  affirming  award  of  damages  for  injuries; 
Bichmond,  etc.,  B.  B.  y.  Powers,  149  U.  a  46,  87  L.  648,  13  8.  Ct 
749,  collecting  authorities,  and  applsing  nrie  in  awarding  damages 
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for  deftlli  at  pMsenger;  Whitebotne  t.  Grand  Trunk  By^  2  Hisk. 
187,  F,  O.  17J6es,  awarding  damagea  fcxr  injmr  t»  person  riding  <m 
locomotiye;  United  States  t.  Babeook,  8  DiH.  880,  F.  O.  14,486,  re- 
fusing to  withdraw  case  from  Jury,  in  inrosecaition  for  coaapiracj 
to  defrand  roTennes;  Bobostelll  t.  New  York,  eCc^  B.  B.,  88  Fed. 
801,  Lusby  t.  Atchison,  etc,  B.  B.,  41  Fed.  188»  and  Bronson  y. 
Oakes,  76  Fed.  738,  40  U.  &  App.  418,  aU  holding  railroad  liable  for 
death  or  injury  of  passenger;  Boss  t.  Texas,  etc.  By.,  44  Fed.  45, 
46,  holding  railroad  liable  for  death  of  child;  Tdander  t.  Bnnlln, 
44  Fed.  568,  holding  master  liable  for  Injnry  to  servant  by  Insnffl- 
cient  borrowed  tackle;  O'Neill  ▼•  Ohlcago,  etc,  B.  B.,  1  McOrary, 
507,  50  Fed.  100,  reyersing  Judgment  for  partially  withdrawing  case 
from  Jury;  New  York,  etc.  Steamship  CJo.  y.  Anderson,  60  Fed.  465, 
1  U.  S.  App.  176,  holding  company  liable  for  Injnry  to  sailor,  through 
negligence  of  winchman;  Illinois  Cent  B.  B.  y.  Foley,  58  Fed.  468. 
10  U.  S.  App.  587,  awarding  damages  for  death  of  drover,  falling 
off  bridge  at  station;  Gulf,  etc,  B.  B.  v.  Blhs,  54  Fed.  488,  10  U.  S. 
App.  640,  Bddy  v.  Bvans,  68  Fed.  151,  12  U.  S.  App.  687,  Williams 
V.  Northern  Pacific  B.  IL,  8  Dak.  176,  14  N.  W.  90,  and  Bates  v. 
Fremont,  etc,  B.  B.,  4  &  Dak.  400,  57  N.  W.  78,  all  holing  rail- 
roads liable  for  killing  stock  on  the  track;  New  Orleans,  etc.,  B.  B. 
v.  Thomas,  60  Fed.  882,  28  U.  S.  App.  87,  collecting  authorities,  and 
holding  railroad  liable  for  injury  of  drover,  travelling  with  cattle; 
Southern  Pac  Ga  y.  Burke,  60  Fed.  700,  18  U.  8.  App.  110,  hold- 
ing railroad  liable  for  injury  to  brakeman  from  defective  couplings; 
Kansas  City,  etc,  B.  B.  v.  Kirksey,  60  Fed.  1002,  22  U.  S.  App.  94, 
holding  railroad  liable  for  injury  to  switchman,  riding  on  front  of 
^igine,  derailed  by  sand;  Western  Union  TeL  Go.  v.  Thorn,  64  Fed. 
.292,  28  U.  S.  App.  128,  holding  company  liable  for  injury  to  boy 
by  contact  with  broken  wire,  crossed  with  electric-Ught  wire;  New 
York»  etc,  B.  B.  v.  Blessing,  67  Fed.  280,  85  U.  &  App.  208,  hold- 
ing railroad  liable  for  killing  of  person  at  orosslng;  Beatty  v.  Mu- 
tual, etc,  Absu.,  75  Fed.  68^  44  U.  S.  App.  527,  holding  Jury  should 
determine  whether  policy  was  forfeited  by  delay  In  paying  assess- 
ment; Patton  y.  Southern  By.,  82  Fed.  984,  42  U.  8.  App.  567,  hold- 
ing railroad  liable  for  Injury  to  conductor  of  freight  train  by  derail* 
ment;  GhicaiTo,  etc,  B.  B.  v.  Healy,  86  Fed.  249,  67  U.  S.  App.  520, 
awarding  damages  for  death  of  freight  conductor  by  collapse  of 
defective  bridge;  Smith  v.  Pittsburgh,  etc.  By.,  90  Fed.  789,  790, 
holding  railroad  liable  for  injury  to  child,  by  car  running  down  a 
grade  alone. 

The  State  court  cases  which  dte  and  rdy  upon  the  syllabus  hold- 
ing are:  Oity  Ooundl,  etc  v.  Wright,  72  Ala.  421,  47  Am.  Bep.  422, 
awarding  damages  for  injury  through  defective  sidewalk;  John- 
son v.  Stewart,  62  Ark.  167,  84  S.  W.  890,  holding  street  railroad 
not  liable  for  killing  horse  Insecurely  fastened;  HcKeever  v.  Market 
St  B.  B',  59  Gal.  800,  holding  street  railroad  liable  for  death  of 

Vol.  VIII  — 9 


17  Wall.  6&7^««Qi  Notes  on  U.  8.  Reporti.  180 

wanm-^ilytr  by  collltion;  Kansas  Pae.  By.  t.  Twombly,  8  dole.  129, 
Pittsburgh,  etOn  R.  B.  t.  Bennett,  9  Ind.  App.  114,  85  N.  B.  1041, 
Lonlsvllle.  etc,  IL  B.  t.  Williams,  20  Ind.  App.  681,  61  N.  E.  130, 
Baltimore,  etc,  B.  B.  t.  Walbom,  127  Ind.  149,  26  N.  B.  209,  Kansas 
Fac  By.  V.  Pointer,  14  Kan.  54,  68,  Chicago,  etc,  B.  B.  v.  Kennedy, 
2  Kan.  App.  702,  43  Pac  806,  O'Connor  v.  Boston,  etc.,  B.  B.,  135 
Mass.  862,  Omaha,  etc,  B.  B.  t.  O'Donnell,  22  Neb.  480,  85  N.  W. 
287,  Steele  v.  Northern  Pacific  By.,  —  Wash.  — ,  57  Pac.  823,  and 
Kimball  r.  Friend,  05  Va.  141,  27  S.  E.  904,  all  holding  railroads  liable 
for  death  or  Injnry  at  crossings;  Denver  t.  Soloman,  2  Colo.  App. 
541,  31  Pac  610,  awarding  damages  for  Injnry  by  excavation  In 
sidewalk;  Pneblo  Electric  8t  B.  B.  v.  Sherman,  25  Colo.  120,  71  Am. 
St  Bep.  118,  53  Pac.  824,  refusing  recovery  for  injnry  to  boy  alight- 
ing from  moving  car;  Farrell  v.  Waterbury  Horse  B.  B.,  60  Conn. 
249,  256,  21  Atl.  677,  679,  refusing  recovery  for  injury  to  workman 
in  sewer  trench  under  track;  Pekin  v.  McMahon,  154  111.  149,  45 
Am.  St  Bep.  117,  39  N.  E.  486,  27  L.  B.  A.  209,  collecting  authorities, 
and  awarding  damages  for  death  of  child  In  unguarded  pool;  Levey 
V.  Blgelow,  6  Ind.  App.  698,  84  N.  E.  183,  refusing  recovery  for  in- 
jury to  boy  working  on  printing  press;  Indiana  Pipe-Line,  etc.,  Oo. 
V.  Neusbaum,  21  Ind.  App.  369,  52  N.  E.  474,  holding  employer  liable 
for  injury  to  servant  by  falling  Into  unguarded  well;  Ohio,  etc.,  B. 
B.  V.  Collarn,  73  Ind.  269,  88  Am.  Bep.  185,  holding  railroad  liable 
for  injury  to  employee,  through  negligence  of  fireman  runuing  en- 
gine; Udell  V.  Citlsens'  Street  B.  B.,  152  Ind.  516,  71  Am.  St  Bep. 
358,  62  N.  E.  802,  refusing  recovery  for  injury  to  boy,  wrongfully 
clinging  to  side  of  car;  Kansas  Cent.  B.  B.  v.  Fitzsimmons,  22  Kan. 
692,  31  Am.  Bep.  206,  A.  &  N.  B.  B.  v.  Bailey,  11  Neb.  336,  9  N.  W. 
51,  Evanslch  v.  Gulf,  etc.,  B.  B.,  57  Tex.  129,  44  Am.  Bep.  588, 
Houston,  etc,  B.  B.  v.  Simpson,  60  Tex.  106,  and  Ilwaco  By.,  etc 
V.  Hedrtck,  1  Wash.  452,  22  Am.  St  Bep.  174,  25  Pac.  337.  all  hold- 
ing railroads  liable  for  injury  to  children,  while  playing  on  turn- 
tables; Dolfinger  t.  Fishback,  12  Bush,  480,  applying  rule,  in  action 
for  damages  from  runaway  horse,  left  untied;  Louisville,  etc.,  B.  B. 
V.  Eakins,  —  Ky.  — ,  45  S.  W.  530,  holding  railroad  may  be  liable 
for  death  of  passenger  alighting  from  train,  not  stopping  long 
enough  at  station;  Larrabee  v.  Sewall,  66  Me.  381,  awarding  dam- 
ages for  negligent  collision  of  vehicles  on  highway;  Nugent  v.  Bos- 
ton, etc.,  B.  B.,  80  Me.  70,  6  Am.  St  Bep.  153,  12  Atl.  798,  awarding 
damages  to  brakeman  injured  through  negligent  construction  of 
awning  on  station-house;  American,  etc..  Express  Co.  v.  Phillips,  29 
Mich.  620,  determining  freight  for  carrying  live  pigeons,  with  set-off 
for  negligence;  Craver  v.  Christian,  36  Minn.  418,  1  Am.  St  Bep. 
679,  31  N.  W.  460,  awarding  damages  for  injury  to  workman  In  flour 
mill;  Stendal  v.  Boyd,  67  Minn.  280,  69  N.  W.  899,  overruling  de- 
murrer to  complaint  to  recover  for  injury  to  child,  by  falling  into 
unguarded  excavation;  Fuchs  v.  St  Louis,  188  Mo.  199,  84  8.  W. 
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014  84  L^  B.  A«  125,  awudlng  damai^es  for  deatb  of  party,  tlirotigh 
ttiplortoa  of  sewer;  Fink  t.  Missouri  Furnace  Ck).,  10  Mo.  App.  71» 
awarding  damages  for  death  of  child  by  telUAg  into  unguarded 
sandpit;  Dunn  ▼.  Cass  Arenue  By.,  21  Mo>  App.  200,  applying  rule 
in  action  for  injury  to  boy  run  over  by  street  car;  Lincoln  ▼.  Gil- 
Ulan,  18  Nebw  116,  24  N.  W.  444,  awarding  damages  for  injury  to 
party  by  horse  stumbling  on  defective  street;  Johnson  v.  Missouri 
Padflc  B.  B.,  18  Neb.  898,  26  K.  W.  849,  applying  rule,  hi  action  to 
recover  for  death  of  railroad  section  hand;  Gity  of  Omaha  v.  Ayer, 
82  Neb.  887,  49  N.  W.  448,  awarding  damages  for  injury  by  driving 
into  obstruction  on  street;  Stephens  t.  Omaha,  etc,  B.  B.,  41  Neb. 
174,  59  N.  W.  559,  refusing  recovery  f<Mr  injury  in  runaway  caused 
by  noise  of  railroad;  Solen  v.  Virginia,  etc.,  IL  B.,  18  Nev.  129, 
awarding  damages  for  injury  to  person  walking  on  track  in  city 
during  snow  storm;  Stark  v.  Lancaster,  57  N.  H.  94,  applying  rule,  in 
action  for  damages  resulting  from  defective  condition  of  highway; 
Moebus  T.  Becker,  46  N.  J.  L»  44,  refusing  recovery  for  injury  by 
accidental  discharge  of  defendant's  gun,  while  hunting;  Walsh  v. 
Oregon  By.,  etc.,  10  Or.  259,  reversing  non-suit  in  action  by  brake- 
man  for  injury  received  by  striking  water-tank  alongside  track; 
Peabody  v.  O.,  B.  *  N.  Co.,  21  Or.  186,  26  Pac.  1058,  12  L.  B.  A.  830, 
and  n.,  refusing  recovery  for  expulsion  from  train  of  passenger  not 
having  proper  ticket;  Knight  v.  Towles,  6  S.  Dak.  579,  62  N.  W. 
965,  applying  rule,  in  action  to  recover  for  negligent  brush  fire; 
Davis  V.  Utah  Southern  B.  B.,  8  Utah,  225,  2  Pac.  524,  applying 
rule.  In  action  for  damage  by  fire  communicated  from  locomotive; 
Cunningham  v.  Union  Pacific  By.,  4  Utah,  215,  7  Pac.  799,  and  Bed- 
don  T.  Union  Pac.  By.,  5  Utah,  355,  15  Pac.  266,  collecting  author- 
ities, and  awarding  damages  for  injury  to  miner  by  fall  of  coal;  Car- 
rington  v.  Ficklln,  32  Qratt  677,  applying  rule,  in  action  on  bill  of 
exchange;  McQuillan  v.  Seattle,  10  Wash.  465,  45  Am.  St  Bep.  801, 
88  Pac  1120,  and  Smith  v.  Spokane,  16  Wash.  408,  47  Pac.  889,  both 
holding  contributory  negligence  should  be  left  to  Jury  in  action  to  re- 
cover for  injury  caused  by  defective  sidewalk;  Baltimore,  etc.,  B. 
B.  V*  McKensie,  81  Va.  82,  holding  instruction  that  if  defendant 
Imew  rock  was  dangerous,  failure  to  remove  it  was  negligence, 
proper;  Oerity  v.  Haley,  29  W.  Va.  108,  11  S.  B.  905,  applying  rule 
in  action  for  injury  sustained  while  digging  in  soil;  Union  Pacific 
By.  V.  Qilland,  4  Wyo.  407,  84  Pac  957,  collecting  authorities,  and 
applying  rule  in  action  against  railroad  for  damage  caused  by  fire. 
Cited  also  in  dissenting  opinion  in  Finlayson  v.  Utlca  Mining 
etc  Co.,  67  Fed.  521,  32  U.  S.  App.  143,  majority  holding  company 
not  liable  for  death  of  miner  by  fall  of  earth;  St  Louis,  etc..  It  B. 
V.  Whittle,  74  Fed.  810,  40  U.  8.  App.  28,  majority  holding  railroad 
not  liable  for  train  backing  down  on  person  waiting  at  station,  on  a 
dark  night;  Myers  v.  Chicago,  etc.,  B.  B.,  95  Fed.  414*  majority  re- 
fusing recovery  for  death  of  brakeman,  knocked  from  train  while 
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paMiag  wider  Mdge;  Keanedy  t.  Desrer,  etc^  By.,  M  Gold.  9061, 
16  Pac  214,  mftjority  refo«ixig  recovery  for  injury  of  person  walking 
on  track;  Grows  t.  Maine  Central  B.  IL,  07  Me.  108,  majority  de- 
tarmlnlnf  contributory  negligence  as  matter  of  law,  and  refnsing 
reooyery  for  injury  at  crossing;  Lincoln  t.  Walker,  18  Neli.  275^  25 
N.  W.  70>  majority  awarding  damages  f6r  Injury  to  person  falling 
Into  ezcayation  in  street;  Nicholas  t.  Peck,  —  B.  L  — ^,43  AtL 
1040,  majority  refusing  recovery  for  Injury  caused  by  defective  side- 
walk; arguendo,  in  Clough  v.  Olough,  10  CMo.  App.  448,  61  Pac 
617,  and  Talty  v.  City  of  Atlantic,  92  Iowa,  142,  148,  60  N.  W.  619, 
both  holding  city  not  liable  for  death  of  children  idaying  in  sand- 
pit    See  note  in  81  Am.  Bep.  207,  and  86  Am.  St  Bep.  851. 

Bailroadfl.— A  Child  six  years  old,  being  injured  while  playing 
OB  a  turntable,  which  was  not  locked,  railroad  was  held  liable,  p. 
666. 

Cited  and  relied  upon  in  Union  PadHc  B.  B.  t.  McDonald,  152 
U.  S.  279,  38  L.  442,  14  8.  Ct  625,  holding  raih^ad  liable  for  injury 
to  boy  falling  into  hot  slack  alongside  track;  Clark  v.  Canadian  Pac. 
By.,  69  Fed.  646,  holding  railroad  liable  for  injury  to  person  at 
crossing;  Illinois  Cent  B.  B.  v.  Jones,  95  Fed.  875,  awarding  dam- 
ages for  injury  to  boy  driving  across  tracks;  Barrett  v.  Southern 
Pacific  Co.,  91  Cal.  803,  25  Am.  St  Bep.  189,  27  Pac.  667,  Kansas 
Cent  B.  B.  T.  Fitzsimmons,  22  Kan.  691,  81  Am.  Bep.  205,  and 
Bvanslch  t.  Oulf,  etc,  B.  B.,  67  Tex.  126,  all  applying  rule;  Hansen 
V.  Southern  Pacific  Co.,  105  CaL  386,  38  Pac.  959,  awarding  damages 
to  child  whose  foot  was  caught  in  defective  cattle-guard  and  run 
over;  Pekin  v.  McMahon,  154  lU.  149,  46  Am.  St  Bep.  117,  89  N.  E. 
486,  27  L.  B.  A.  209,  collecting  authorities,  and  awarding  damages 
for  death  of  child  in  unguarded  pool;  Bransom  v.  Labrot  81  Ky. 
644,  50  Am.  Bep.  197,  awarding  damages  for  death  of  child  playing 
on  lumber  pile  in  unfenced  lot;  Powers  v.  Harlow,  53  Mich.  615,  51 
Am.  Bep.  160,  19  N.  W.  260,  awarding  damages  for  injury  to  boy 
playing  with  dynamite  left  unguarded;  Fink  v.  Missouri  Furnace 
Co.,  10  Mo.  App.  67,  awarding  damages  for  death  of  child  falling 
into  unguarded  sandpit;  Harriman  v.  Bailroad  Co.,  46  Ohio  St  29, 
4  Am.  St  Bep.  617,  12  N.  B.  458,  awarding  damages  for  Injury  to 
child  through  explosion  of  signal-torpedo,  left  on  track.  Cited,  ar- 
guendo, in  Crogan  v.  Schiele,  63  Conn.  206,  56  Am.  Bep.  99,  1  Atl. 
907,  holding  owner  of  building  liable  to  person  falling  into  excava- 
tion, running  around  it;  Indianapolis,  etc.,  B.  B.  v.  Pltzer,  109  Ind. 
183,  58  Am.  Rep.  389,  6  N.  E.  312,  holding  raih-oad  liable  for  death 
of  child  on  track;  Hansen  v.  State  Bank  Building  Co.,  100  Iowa. 
07G,  69  N.  W.  1022,  refusing  recovery  for  injury  to  boy  wrongfully 
using  elevator;  Nelson  v.  Crescent  City  B.  R.,  49  La.  Ann.  501.  21 
So.  639.  awarding  damages  for  injury  to  child,  run  over  by  electric 
street  car;  Stucke  v.  Orleans  B.  B.,  50  La.  Ann.  205,  2$  Bo.  354. 
awarding  damages  to  conductor,  negligently  injured  whUe  work- 
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log  under  car;  Gaj  t.  Bsstx  Elea  St  R  B^  168  Mm0.  dl8»  88  An. 
St  Bep.  410»  84  N.  EL  187,  21  L.  B.  A*  449,  and  Kaumeler  t.  CMty 
Electric  By.,  116  Mich.  310,  311,  812,  74  N.  W.  488,  40  L.  B.  A. 
887,  refaslnf  reooTcry  for  injury  to  child  playing  en  ongnarded  car 
standing  on  atreet:  Mlsaonri,  etc^  B.  B.  t.  Dobblna,  —  Tex.  Olr. 
App.  — ^,  40  8.  W.  863,  refoaiag  recovery  for  drowning  of  child  in 
trench  dug  alongside  track  (8.  <X,  81  Tex.  68,  64,  66  Am.  St  Bep. 
8S9,  860,  41  &  W.  68,  affirmed);  dark  ▼.  Bichmond,  88  Va.  859,  6 
Am.  St  Bep.  284,  6  S.  B.  371,  zefnaing  recoTcry  tw  injnry  to  child 
by  falling  into  nngnarded  excayatlon,  off  the  highway;  Ellx  t.  Nle- 
man,  68  Wis.  276,  60  Am.  Bep.  867,  32  N.  W.  226,  refusing  recoTcry 
for  drowning  of  boy  while  playing  about  a  pond  in  an  unfenced 
tot;  Gonroy  y.  Chicago^  etc,  B.  B.,  96  Wis.  266,  70  N.  W.  490,  88 
L.  B.  A.  423,  refusing  recoTery  for  injury  by  oil  explosion,  to  pas- 
senger, who  left  the  train  to  watch  the  fire,  on  the  track.  See  note  in 
31  Am.  Bep.  206,  40  Am.  Bep.  668,  69  Am.  Bep.  24,  14  Am.  St  Bep. 
606,  and  32  Am.  St  Bep.  470;  exhaustiye  note  in  36  Am.  St  Bep. 
886. 

Distinguished  in  Jefferson  t.  Birmingham  B.  B.,  116  Ala.  300,  67 
Am.  St  Bep.  117,  22  So.  648,  38  L.  B.  A.  469,  Oatlett  y.  Bailway  Oo.. 
67  Ark.  466,  38  Am.  St  Bep.  266,  21  &  W.  1062,  Barnes  v.  Hannibal, 
etc.,  B.  B.,  126  Mo.  386,  28  S.  W.  1071,  26  L.  B.  A.  861,  and  Bishop 
y.  Un!on  B.  B.,  14  B.  I.  319,  61  Am.  Bep.  389,  all  holding  street  and 
steam  railroads  not  liable  for  injury  to  children  stealing  rides; 
Thomas  y.  Chicago,  etc.,  B.  B.,  93  Iowa,  267»  61  N.  W.  970,  reyers- 
lug  Judgment  awarding  damages  for  injury  to  child  playing  on  track; 
Chicago,  etc,  B.  B.  y.  Bockoyen,  63  Kan.  287,  36  Pac  323,  refus- 
ing recoyery  for  injury  to  child  playing  on  inside  gate  of  stock- 
yards; Mergenthaler  y.  Kirby,  79  Md.186,  47  Am.  St  Bep.  374,  28 
AtL  1067,  refusing  recoyery  for  injury  to  boy,  on  factory  grounds,  for 
purpose  of  stealing;  Witte  y.  Stifel,  126  Mo.  302,  47  Am.  St  Bep. 
671,  28  S.  W.  893,  refusing  recoyery  for  injury  to  boy  playing  in 
unfinished  building;  McAlpin  y.  Powell,  70  N.  Y.  134,  26  Am.  Bep. 
660,  refusing  recoyery  for  death  of  child  playing  on  defectiye  fire- 
escape;  O'Leary  y.  Brooks  Eleyator  Co.,  7  N.  Dak.  660,  76  N.  W. 
920,  41  L.  IL  A.  679,  refusing  recoyery  for  injury  to  boy  caught  in 
shaft  of  grain  eleyator;  Missouri,  etc.,  B.  B.  y.  Bdwards,  90  Tex.[ 
70,  36  S.  W.  432,  32  L.  B.  A.  827,  refusing  recoyery  for  injury  to 
child  playing  in  railroad  yard  on  pile  of  bridge  ties;  Bobinson  y* 
Oregon,  etc,  B.  B.,  7  Utah,  496,  27  Pac  690,  18  L.  B.  A.  767,  and  n., 
refusing  recoyery  for  death  of  boy  while  playing  on  handcar,  left 
standing  on  track;  George  y.  Los  Angeles  By.,  126  CaL  364,  68  Pac 
822,  denying  recoyery  by  boy  injured  by  street  car  left  standing  oo 
track  and  set  in  motion  by  his  companions. 

Disapproyed  in  Daniels  y.  New  York,  etc*  B.  B.,  164  Mass.  361, 
363,  26  Am.  St  Bep.  264,  267,  28  N.  B.  284,  13  L.  B.  A.  249,  and  n.. 
Frost  y.  Eastern  B.  B^  64  N.  H.  222,  10  Am.  St  Bep.  898,  9  AtL  791* 
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TureM  T.  New  Tork,  etc,  B.  R.,  61  N.  J.  L.  816,  40  AtL  614,  and  Dela- 
ware, etc^  B.  R.  T.  Belch,  61  N.  J.  L.  638,  639,  643,  644,  68  Am.  St 
Bep.  728.  729,  782,  783,  40  Atl.  688,  685,  41  L.  B.  A,  833,  835,  review- 
Ing  anthorlties;  Walsh  t.  Pltchbnrg,  etc.,  B.  B.,  145  N.  T.  807,  308, 
812,  45  Am.  St  Bep.  618,  619,  628,  89  N.  fi.  1070,  1072,  27  L.  B.  A. 
726,  728,  all  holding  railroads  not  liable  for  injury  to  children  play- 
ing on  turntables,  although  unguarded  and  unlocked;  Bitz  v.  Wheel- 
ing, 45  W.  Va.  269,  270,  271,  81  a  B.  996,  997,  43  L.  B.  A.  152,  158, 
refusing  recoyery  for  deatii  of  child  drowned  in  reservoir. 

MiscellaneouB. —  Oited  incidentally  in  Nugent  t.  Wann,  1  Mc- 
Grary,  443. 

17  WaU.  666-672,  21  L.  688,  THB  BMILY  SOUDBB. 

Shipping. —  Where  party  advanced  money  in  foreign  port  for 
repair  of  vessel,  stipulation  for  6  per  cent  commission  on  the  funds 
advanced,  and  6  per  cent  commission  for  attending  to  business  of 
vessel,  was  not  unreasonable,  p.  669. 

Maritime  liens. —  One  advancing  money  in  foreign  port  for  In- 
cidental expenses  of  vessel,  as  well  as  for  repairs  and  supplies,  is 
entitled  to  lien  for  whole  amount  p.  670. 

Cited  and  principle  followed  in  The  Glide,  167  U.  S.  610,  42  L. 
297,  17  S.  Ot  931,  collecting  authorities,  and  holding  enforcement 
of  maritime  lien,  created  by  State  statutes,  for  repairs,  etc.,  in  home 
port  is  exclusively  within  Jurisdiction  of  United  States  courts; 
Porter  v.  The  Sea  Witch,  3  Woods,  76,  F.  O.  11,289,  holding  claim 
for  towage  has  a  lien  superior  to  claim  for  supplies  furnished  on 
previous  voyage;  Harney  v.  .Wright,  5  Hughes,  485,  P.  O.'  6,082a, 
enforcing  maritime  lien  against  innocent  purchaser  of  vessel,  for 
supplies  furnished  in  foreign  State;  The  Sarah  Harris,  7  Ben.  181, 
F.  O.  12,346,  applying  rule,  although  owners  were  present  when 
advances  were  made;  The  Tangier,  2  Low.  9,  F.  0.  13,744,  enforcing 
lien  arising  from  payment  of  custom-house  charges  and  wages  of 
crew;  The  George  T.  Kemp,  2  Low.  483,  484,  F.  G.  5,341,  enforcing 
lien  for  services  in  favor  of  stevedore;  The  Woodland,  14  Blatchf. 
503,  F.  O.  17,977,  holding  the  question  of  lien  on  British  vessel,  for 
repairs  in  Danish  port  depends  on  English  law,  under  which  a  bot- 
tomry bond  is  necessary;  Boberts  v.  Bark  Windermere,  2  Fed.  727, 
enforcing  lien  for  services  in  removing  ballast  from  foreign  vessel; 
The  Canada,  7  Sawy.  178,  7  Fed.  128,  124,  enforcing  lien  for  steve- 
dore's services  on  ship  outside  her  home  State;  The  Guiding  Star, 
9  Fed.  625,  applying  rule,  in  distributing  proceeds  after  sale  of 
vessel;  The  Wivanhoe,  26  Fed.  928,  enforcing  lien  under  contract 
for  compressing  cargo  of  cotton  and  putting  it  on  board;  The  Bllen 
Holgate,  80  Fed.  127,  applying  rule  to  advances  of  money  to  pay 
claims  of  materialmen;  The  Gumberland,  30  Fed.  458,  refusing  lien 
on  chartered  vessel  for  supplies,  where  materialman  had  knowledge 
of  the  charter,  but  allowing  lien  for  suppliev  furnished  before  such 
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kDoiriedg*;  The  tkwa.  S4  Fad.  MT,  Mnnng  ll«ii  »f  bM»4  ArMtm 
«ietiti  for  i«7iBeirt  Of  gMtral  STsnga,  arMagtron  )«ttlwn  sT 
ouffo  ftbora  bottomi7  bondB  (S.  0.,  84  Fed.  849,  sfiMieA  and  raoft- 
Ins  Uen  (or  paTnuot  of  VjiftrlMZ**  wtgw  lAoTe  baMo^u;  bMrfs); 
Tbe  OUbert  Hjuwp,  $7  ^ei.  218,  coilectlRi:  aothnritiM,  ud  nttw- 
tng  ll«n  for  tteredore'*  wrrlcea  la  bonw  port;  Xti«  ^na,  40  f^d 

270,  271,  •PF'-' • ■' ■■  •    •  

coniniUgtt,  CI 
in,  enfordn 
7D  Fed,  002, 
wages  In  bo 
Judgment  Of 
after  selaore 

Dlstlngnlalied  In  The  Olt?  of  Baiem,  12  Sawy.  471,  SI  Fed.  617, 
holdlag  bank  baa  no  Uen  on  veaael,  where  owner  baa  overdrawn 
bla  account  In  paying  for  auppUea;  The  Chilian,  58  Fed.  6d7,  bold- 
larnaltaiba  Ytart  tat  matmaAivmt  fam  ad^anwd  ftr-btOHwi  for 


XaiiUnie  Uen,  for  funds  advanced  to  a  vessel  In  a  foreign  port, 
i«  not  displaced  by  acMptance  of  drafts  from  captain  on  oimera, 

p.  ero. 

ated  wltb  approval  In  The  Sarah  Harris,  T  Ben.  ISl,  F.  0.  12,84^ 
applying  rnle,  althongh  ownera  of  v«ssel  were  present  when  ad- 
vances were  made;  The  Sarah  7.  Weed.  2  Low.  BS8,  F.  0.  12,SS0, 
ap^ytag  ni1«  and  Miforeiag  Han  Air  repalta  and  anppHaa  fomUked 
In  oataMe  «tat»j  CRw  WaoOUM,  14  MUttflf.  VO*,  T.  C.  17jnT,  bol* 
!ng  qnestlon  of  lion  oo  BittUb  TMael,  far  npalrs  In  DbbWi  pnt^  d»> 
paxda  on  Bngllsb  m,  nsiAer  vblch  a  batMonjr  bwad  la  neoesaary; 
Tba  Napolesn,  7  BIm.  89B,  F.  O.  IMU*  mtor^fv  Uen  after  tsoa- 
for  of  nat0-  glvin  tac  pamant  af  tawage;  Sontbeoi  Bank  *.  Tha 
Alex.  UeIUt,l»  Fad.  aM.8ai.aiwl]|ng  rale  and  asfordog  Uu^  tJt- 
ttaoagh  port  vf  Uw  aoaay  a4r«iKad  «h  wed  to  par  orecda*  aear 
men's  wages;  Tbe  Waa  BtdgfttOi  S|»  Wfi.  127,  ,eiifoi|«^  liap,  ak 
ttaonrb  bUI  oC  tala,  abtolsta  on  Ita  Caen  was  gtvaaaa  aeasitty; 
Ueom  T.  Tha  BcWta^t,  43  Fe4.  106,  WBlfliu  role,  a«d  enfarclBf 
lien  for  anpplies  fnmlBheJ  by  cbiurteravs;  atvaanda,  In  fltats  v.  Tow> 
hies,  89  La.  Ann.  502,  4  Am.  8L  Bep,  276,  2  So.  S»,  holding  State 
court  baa  jarlsdictlon  to  enforce  statutory  Uen  against  veaael  tor 
penalty  Incurred  by  not  employing  a  pilot 

DlBtls^Isbed  In  Tbe  Nebraska.  69  Fed.  lOiS.  ti  V.  ^  ipp.  lld| 
holding  Uen  waived  by  accepting  notea  ur  other  aecnrltles  extend^ 
Ing  tln^  of  paymest  beyond  that  aUowed  t>y,la;^  for  enforcement 
of  Uen. 

PaymaiiL — Law  will  presume,  In  Absence  of  direct  evidenee, 
Ibat  a  bill  or  note  was  only  received  as  coadmonal  payment,  and 
not  in  dlacharge  and  aatlefactlon  of  suma  advanced,  p.  VTO. 


n  W*IL.-«»M90  H«tM  vn  C.  &  S«i>mM^  .130 

»»ynMafg.-*In  ataeiw*  •(  ezpreli  Mreeincirf  or  locftl  affitge,  a 
i»n»BlM  to  p*T,  wttaOXK  la  form  «f  mta*  «r  bllli,  Is  otts  cdndltloiial 
mvataX,  p.  87ft 

Kmtlme  Han*. —  When  advdaces  ire  m&de  to  capUtn  of  vessel 
IB  ftrelgB  port,  to  pay  (or  repaln  or  Inddeatal  expenses,  preaump- 
tfan  of  ]AW  l»  that  tb«r  are  made  npon  credit  6t  Tessel,  as  well  as 
X 

b  Windermere,  2  Fed.  727,  enlorclns 
wUnst  (rotn  foreign  Teseel;  Tbe  Com- 
m  for  repolra  made  la  New  York  on 
;  Hlller  t.  Palmer,  68  Md.  462,  en- 
D  bj  captain  of  veuel  for  adrances 

Dlatlngulahed  In  Tbe  Hary  Morgan,  28  F«d.  188,  rcTlewlng  an- 
thorlUea,  and  holding  no  lien  on  veBBel  for  repairs  made  under  con- 
tract irltfa  the  owner,  and  note  glTen. 

HarlUme  Uana. —  PresamptloB  that  advsacta  In  a  toNtga  port 
were  made  on  credit  of  Teasel  can  be  repelled  anly  bj  dear  and 
satisfactory  proof,  p.  S71. 

ApjtroTed  In  The  Sate,  164  D.  8.  MS.  41  L.  B17,  IT  8.  OL  18&. 
rerlawlng  authorities,  and  holding  no  lien  on  chartered  reaad  for 
coal  famished  cbarterers;  Berwlnd  v.  Bchnltc,  26  Fed.  917,  holding 
no  lien  where  master  of  Tessel  had  fnods  to  pay  for  supplies,  wblcb 
materialman  should  reasonably  have  known. 

Marlttma  liana. —  Ftmda  tnmlahed  to  a  OLptaln  In  a  foralBn  port 
far  reyalra,  snppllea  or  Inddestal  esvettae*  hare  prhul^  as  m  Uen 
upon  tha  vessel  over  existing  mortisges,  p^  678. 

Olted  with  approTal  ha  TDe  J.  B.  Smabell,  148  U.  a  9,  ST  L.  S46, 
18  S.  Ot  1M,  applying  role  to  Uen  glTen  by  State  atatate  tor  repairs 
and  aappUes  famlahed  at  home  port;  WUttafcer  T.  The  J.  A.  ^haTta, 
39  Fed.  Oas.  1119,  applyhig  rale  to  Hen  fw  repairs  and  aoppUea 
furnished  at  borne  port;  IIm  Gntding  Star,  9  Ved.  fiM,  allying 
rrie  in  dIatrlbntlnB  iwoceeda  After  sale  of  vesssL 

Dtattogntshed  In  Hie  Kate  Hinohman,  T  Bias.  240,  W,  O,  T,6S1, 
taoldinc  duly  recorded  mortgage  «i  veaael  payabto  bslor*  titalms 
tor  iam>lles  furnished  In  home  porL 

Admiralty.— Where  advances  to  vessel  In  foreign  port  were  In 
gold,  and  drafts  given  by  captaio  therefor  call  for  payment  In  gold. 
AApniaXtj  Conrf a  decree  for  payment  In  like  currency  la  proper, 
p.  6TZ 

17  Wan.  672-680,  21  L.  698,  LIFB  INB.  60.  t.  FRANOISGO. 

bmraiice. —  Preliminary  proof  of  death  of  Inanred  being  received 
by  ^company  without  exception,  as  to  form  or  aobstance,  the  qnes- 
tlon  of  Bulllclency  Is  p;vperly  left  to  Jury,  tbongb  no  evidence  la 
given  a*  ta  contents,  p^  678. 


Vn  Notes  on  U.  8.  Reports.  17  Wall.  681r682 

Llknltod  In  Crot^  t.  Unioii,  etc,  Ins.  Oo.«  IM  TJ.  S.  026,  86  L.  569. 
12  8.  Ot.  750,  that  company  make  no  obligation  to  answer  on  pre- 
liminary proof  does  not  prevent  It  challenging  truth  thereof. 

Insnratioe.— Where  prellmlnmry  proof  to  oompany  shows  fact  of 
Insurance,  and  death,  sufficiency  thereof  Is  not  matter  of  Uw  fisr 
the  court,  p.  67a 

Cited  In  Mutual  life  t.  Stlhbe,  46  Md.  814,  statement  by  plain- 
tiff In  preliminary  proof  Is  not  coaduslye  against  her,  but  must 
be  taken  with  other  evidence;  Gushman  t.  U.  8.  Ins.  Oo.,  70  N.  Y. 
80,  though  attending  physician  state  he  was  regular  physician,  the 
tmet  may  be  shown  otherwise  by  ^alntlff;  Sdiwarzbach  ▼.  Ohio 
Union,  25  W.  Va.  648,  644,  proof  of  policy,  death,  preliminary  proof 
wlthokit  objection  and  refusal  to  pay  makes  plaintiff's  case. 

Trials. —  The  rule  of  court  that  Instructions  must  be  asked  for 
before  argument.  Is  not  unreasonable,  and,  though  It  may  be  dis- 
regarded In  discretion  of  court,  neither  psfty  can  claim  to  do  so  as 
a  matter  of  rl^^  p.  670. 

Olted  In  8alnt  Orolx  Ck>.  t.  Pennington,  2  I>ak.  481,  11  N.  W.  604. 
to  point  that  rule  must  be  reasonable,  not  contrary  to  statute, 
and  that  It  cannot  be  dispensed  with  by  court;  Sterling  Oo.  v. 
House,  25  W.  Va.  08,  collecting  cases,  holding  a  refusal  to  depart 
will  only  be  reviewed  under  peculiar  circumstances. 

Insurance. —  In  response  to  questions  on  application  In  regard  to 
disease^,  substantial  truth  Is  all  that  is  required,  and  slight  tem- 
porary ailments  may  be  Ignored,  p.  680. 

Olted  witii  approval  in  Manufacturers,  etc.  Indemnity  Oo.  v. 
Dorgaa,  68  Fed.  052,  966,  16  U.  8.  App.  290,  22  L.  B.  A.  624,  627, 
anaemic  murmur  Indicating  no  structural  defect  of  heart  Is  not 
**  bodily  or  mental  Infirmity;  **  Schwartzbach  ▼.  Ohio  Union,  25  W. 
Va.  060,  collecting  cases,  whetiier  an  attack,  not  mentioned.  Is  a 
'*  disease  or  severe  sHdmess,^  is  for  Jury.  Bee  note  In  8  Am.  St  Bep. 
685. 

Appendlz^  17  WmlL  681-4188. 

Bef erred  to  in  Stanley  v.  Sehwalbf ,  168  IL  8.  280^  40  U  069^  16 
act  764. 


The  Citations  in  tlie  foregoing  annotations  include  all  from 
the  following  Bepcota  ajid  all  preoediilg  thdin  hi  elttdi  State 


or  senes: 

U.  S 176 

Law.  Ed 42 

Fed.  Rep.  ; 06 

U.  S.  Ap 63 

Ala 119 

Ariz.  1 

Ark 66 

Oal ..* 126 

Cola 26 

Colo.  AfK   t 12 

Conn 71 

Dak ^ . , . . 

Del.   Penne will 

Fla •.. 

Ga 

Ida 

Ill 

Ind 


6 

I 

, •...  39 

107 

..,. 2 

181 

152 

Ind.  Ap: : 22 

Iowa    107 

Kans t 60 

Kans.  Ap 7 

Ky 101 

La.  Ann 61 

Md.. 89 

Me 92 

Mass 173 

Mich 117 

Minn. , 73 

Miss 76 

Mo 160 


Mo.  App 79 

Mont , 22 


Neb 

Nev 

N.  H.  . . . 
N.  J.  Etj. 
N.  J.  L.  . 
N.  M.  .. 
N.  Y.  . . . 
N.  C.  ... 
N.  D.  .. 
Ohio  . . . . 

Or 

Pa 

R.  I 

S.  C.  ... 
S.  D.  . . . 


f  • 


* « 


56 
23 
67 
67 
^2 
8 

m 

123 
8 

60 
33 
102 
10 
64 
10 

Tenn 102 

Tex : '. 92 

Tex.  Civ 19 

Tex.  Cr 38 

Utah   18 

Vt 70 

Va. 96 

Wash 20 

W.  Vft .*.....     46 

Wis. r..   102 

Wyo .   6 

Im.  Dec 100 

Am.  Rep,  .......,,,,,,.. 00 

Am.  St.  Rep 71 

Xj.    Xv.    J\.     ...................        4v 


with  duplicate  references  to  the  Reporter  System  and  latet 
cases,  including 


Sup.  Ct 19 

Atl 43 

Pac 68 

So 26 

8-12 


N.  E 63 

N.  W 80 

S.  E 33 

S.  W 63 
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Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1873. 


HBNRY  A  BOYCE,  Exr.  of  Henry  Boyce,  De- 
ceased, Plff.  in  Err., 

V. 

THOMAS  S.  TABB. 
(See  S.  C.  18  Wall.  546-548.) 

Price  of  slaves,  when  good  consideration  for 
note — ISth  constitutional  Amendment — au- 
thority of  state  decisions. 

1.  It  Is  not  a  legal  defense  to  a  suit  on  a  prom- 
iMory  note  executed  \n  Louisiana  In  1861,  that 
BQCh  note  was  given  as  the  price  or  a  part  of  the 
price  of  slaves  sold  to  the  maker. 

2.  Contracts  relating  to  slaves,  valid  when  made, 
were  not  impaired  by  the  13th  Amendment  to  the 

^3l."under"the  84th  section  of  the  judiciary  act  of 
1789.  the  decisions  of  the  state  courts  are  not  con- 
clusive authority  in  this  court  on  questions  of  a 
general  nature  not  based  upon  a  local  statute  or 
rule  of  property.      • 

[No.  21.] 
Argued  Mar.  12,  187S.    Decided  Oct.  27,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

This  action  was  commenced  in  the  court  be- 
low by  the  defendant  in  error,  upon  a  note  ex- 
ecuted by  Henry  Boyce.  The  note  was  for  a 
portion  of  the  purchase  price  of  slaves  pur- 
chased by  Boyce  in  1861.  Verdict  and  judg- 
ment were  for  the  plaintiff,  and  the  defendant 
brought  the  case  to  this  court  by  writ  of  error. 

The  exception  relied  upon  is  stated  in  the 

opinion. 

Messrs.  F.  Pliilllpa  and  Benry  Boyce,  pro 
8€,  for  plaintiff  in  error. 

Mr.  V.  M.  Conrad,  for  defendant  in  error. 

548*]     •Mr.    Justice    Davis    delivered    the 
opinion  of  the  court: 

Payment  of  the  note  sued  on  in  this  case, 
which  was  executed  in  Louisiana  before  the 
emnmencement  of  the  late  rebellion,  for  the 
price  of  certain  slaves,  was  resisted  on  the 
ground  of  failure  of  consideration.  The  only 
exception  taken  on  the  trial  was  to  the  follow- 
ing charge  of  the  court  to  the  jurv:  "That  it  is 
not  a  legal  defense  to  a  suit  brought  on  a  prom- 

•       Nora. — What  laws  are  void  as  impairing  the 
ohli09tion  of  contracts.  Vested  rights — see  note  to 
Fletcher  v.  Peck,  8  L.  ed.  U.  S.  162. 
18  Wall. 


issory  note  executed  in  this  state  on  the  13th  of 
February,    1861,   by   the   holder   against    the 
maker  thereof,  to  allege  and  prove  that  such 
note  was  given  as  the  price  or  a  part  of  the 
price  of  slaves  sold  to  the  maker;  that  such 
sale  was  at  the  time  lawful  and  valid  in  said 
state,  and  was  a  sufficient  consideration  for  a 
note,  and  that  the  obligation  could  not  be  im- 
paired by  laws  of  the  state  passed  subsequently 
to  the  date  thereof;  and  that  no  law  of  the 
United  States  has  impaired  such  obligation." 
If,  when  the  note  in  question  was  executed, 
slavery  existed  in  Louisiana  imder  the  protec- 
tion of  law,  and  contracts  relating  to  it  were 
enforceable  in  the  courts,  which  is  conceded  to 
be  the  case,  the  defendant  cannot  be  released 
from  his  obligation  to  pay  it  by  an3rthing  which 
the  state  has  done  subsequently.    This  subject 
received  Hn^  careful  attention  of  this  court  in 
White  V.  Bart,  13  Wall.  647,  20  L.  ed.  686,  and 
we  are  satisfied  of  the  soundness  of  the  views 
there  presented.    The  case  of  Oshom  v.  Nichol- 
son, 13  Wall.  655,  20  L.  ed.  693,  is  also  decisive 
of  the  last  point  in  the  charge.    In  that  case 
it  was  held  that  contracts  relating  to  slaves, 
valid  when  made,  were  not  impaired  by  the 
13th  Amendment  to  the  Constitution,  and  it 
would  serve  no  useful  purpose  to  restate  the 
argument  by  which  that  decision  was  support- 
ed.   It  is  sufficient  to  say  that  we  have  seen  no 
reason  to  question  the  correctness  of  the  in- 
terpretation given  to  that  Amendment  in  its 
application  to  that  case. 

It  is  urged  on  the  part  of  the  plaintiff  in  er- 
ror, as  the  highest  court  in  Louisiana  has,  on 
grounds  of  public  policy,  refused  to  enforce 
contracts  like  this  since  the  abolition  of  slavery, 
that  the  34th  section  of  the  judiciary  act  of 
1789  ( 1  Stat,  at  L.  73 ) ,  obliges  this  court  to  fol- 
low that  rule  of  decision.  This  is  an  erroneous 
view  of  the  obligation  imposed  by  that  section 
on  this  court,  as  our  decisions  abundantly  show: 
Stoift  V.  Tyson,  16  Pet.  1 ;  Watson  v.  Tarpley, 
18  How.  520,  15  L.  ed.  511;  Delmas  v.  Ins.  Co. 
14  Wall.  665,  20  L.  ed.  759. 

The  provisions  of  that  section  do  not  apply, 
nor  was  it  intended  they  should  apply,  to  ques- 
tions of  a  general  nature  not  based  on  a  local 
statute  or  usage,  nor  on  any  rule  of  law  affect- 
ing titles  to  land,  nor  on  any  principle  which 
had  become  a  settled  rule  of  property.  The  de- 
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Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1873. 


HBKBY  A  BOYCE,  Exr.  of  Henry  Boyce,  De- 
ceased, Plff,  in  Err., 

V. 

THOMAS  S.  TABB. 
(See  S.  C.  18  Wall.  546-548.) 

Price  of  slaves,  when  good  consideration  for 
note—lSth  constitutional  Amendment— au- 
thority of  state  decisions, 

1.  It  Is  not  a  legal  defense  to  a  suit  on  a  prom- 
iMory  note  executed  Ui  Louisiana  In  1861,  that 
soch  note  was  given  as  the  price  or  a  part  of  the 
orlce  of  slaves  sold  to  the  maker.   ,,^     ^  _ 

2.  Contracts  relating  to  slaves,  valid  when  made, 
were  not  impaired  by  the  13th  Amendment  to  the 

3.  Under^the  84th  section  of  the  judiciary  act  of 
1789.  the  decisions  of  the  state  courts  are  not  con- 
clusive authority  in  this  court  on  questions  of  a 
general  nature  not  based  upon  a  local  statute  or 
rule  of  property.      • 

[No.  21.] 
Argued  Mar.  12,  ISIS.    Decided  Oct.  27,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

This  action  was  commenced  in  the  court  be- 
low by  the  defendant  in  error,  upon  a  note  ex- 
ecuted by  Henry  Boyce.  The  note  was  for  a 
portion  of  the  purchase  price  of  slaves  pur- 
chased by  Boyce  in  1861.  Verdict  and  judg- 
ment were  for  the  plaintiflf,  and  the  defendant 
brought  the  case  to  this  court  by  writ  of  error. 

The  exception  relied  upon  is  stated  in  the 

opinion. 

Messrs.  P.  Pl&illips  and  Henry  Boyce,  pro 
se,  for  plaintiflf  in  error. 

Mr.  0.  M.  Conrad,  for  defendant  in  error. 

548*]     'Mr.    Justice    Davis    delivered    the 
opinion  of  the  court: 

Payment  of  the  note  sued  on  in  this  case, 
which  was  executed  in  Louisiana  before  the 
eommencement  of  the  late  rebellion,  for  the 
price  of  certain  slaves,  was  resisted  on  the 
ground  of  failure  of  consideration.  The  only 
exception  taken  on  the  trial  was  to  the  follow- 
ing charge  of  the  court  to  the  jury :  "That  it  is 
not  a  l^;al  defense  to  a  suit  brought  on  a  prom- 

•      Not*. — What  lates  are  void  as  knpaii^ing  the 
oWamtion  of  contracts.  Vested  rights — see  note  to 
Fletcher  v.  Peck,  8  L.  ed.  U.  S.  162. 
18  Wall. 


issory  note  executed  in  this  state  on  the  13th  of 
February,    1861,   by   the   holder   against    the 
maker  thereof,  to  allege  and  prove  that  such 
note  was  given  as  the  price  or  a  part  of  the 
price  of  slaves  sold  to  the  maker;  that  such 
sale  was  at  the  time  lawful  and  valid  in  said 
state,  and  was  a  sufficient  consideration  for  a 
note,  and  that  the  obligation  could  not  be  im- 
paired by  laws  of  the  state  passed  subsequently 
to  the  date  thereof;  and  that  no  law  of  the 
United  States  has  impaired  such  obligation.'' 
If,  when  the  note  in  question  was  executed, 
slavery  existed  in  Louisiana  imder  the  protec- 
tion of  law,  and  contracts  relating  to  it  were 
enforceable  in  the  courts,  which  is  conceded  to 
be  the  case,  the  defendant  cannot  be  released 
from  his  obligation  to  pay  it  by  an3rthing  which 
the  state  has  done  subsequently.    This  subject 
received  Hn^  careful  attention  of  this  court  in 
White  V.  Hart,  13  Wall.  647,  20  L.  ed.  686,  and 
we  are  satisfied  of  the  soundness  of  the  views 
there  presented.    The  case  of  Osbom  v.  Nichol- 
son, 13  Wall.  655,  20  L.  ed.  693,  is  also  decisive 
of  the  last  point  in  the  charge.    In  that  case 
it  was  held  that  contracts  relating  to  slaves, 
valid  when  made,  were  not  impaired  by  the 
13th  Amendment  to  the  Constitution,  and  it 
would  serve  no  useful  purpose  to  restate  the 
argimient  by  which  that  decision  was  support- 
ed.   It  is  sufficient  to  say  that  we  have  seen  no 
reason  to  question  the  correctness  of  the  in- 
terpretation given  to  that  Amendment  in  its 
application  to  that  case. 

It  is  urged  on  the  part  of  the  plaintiflf  in  er- 
ror, as  the  highest  court  in  Louisiana  has,  on 
grounds  of  public  policy,  refused  to  enforce 
contracts  like  this  since  the  abolition  of  slavery, 
that  the  34th  section  of  the  judiciary  act  of 
1789  ( 1  Stat,  at  L.  73 ) ,  obliges  this  court  to  fol- 
low that  rule  of  decision.  This  is  an  erroneous 
view  of  the  obligation  imposed  by  that  section 
on  this  court,  as  our  decisions  abundantly  show: 
Stcift  V.  Tyson,  16  Pet.  1 ;  Watson  v.  Tarpley, 
18  How.  520,  16  L.  ed.  511;  Delmas  v.  Ins.  Co. 
14  Wall.  666,  20  L.  ed.  759. 

The  provisions  of  that  section  do  not  apply, 
nor  was  it  intended  they  should  apply,  to  ques- 
tions of  a  general  nature  not  based  on  a  local 
statute  or  usage,  nor  on  any  rule  of  law  aflfect- 
ing  titles  to  land,  nor  on  any  principle  which 
had  become  a  settled  rule  of  property.  The  de- 
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cisions  of  the  state  courts,  on  all  questions  not 
thus  affocted,  are  not  conclusive  authority,  al- 
though they  are  entitled  to,  and  will  receive 
from  us,  attention  and  respect. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


588  •]  •CLIFTON  H.  MOORE  et  aZ.,  Plffe  in 

Err,, 

V, 

RUFUS  W.  ROBBINS. 

(See  a  C.  18  WalL  68&) 

Final  decree,  what  is  not. 

A  decree  of  an  appellate  state  court,  reversing 
the  decree  of  an  Inferior  state  court  and  remand- 
ine  the  case  to  it  for  further  proceedings,  is  not 
a  final  decree. 

INo.  41.] 
Submitted  Oct.  17, 187S.  Decided  Oct.  27, 187S. 

IN  ERROR  to  the  Supreme   Court  of  the 
State  of  Illinois. 

The  case  is  sufficiently  stated  by  the  court. 
Messrs,  J,  M.  Cftrliale  and  O.  H.  Moore» 
in  person,  for  plaintiffs  in  error. 

Mr,  B.  E.  willianis,  for  defendant  in  error. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Illinois. 

The  case  is  before  us  upon  a  motion  to  dis- 
miss the  writ,  because  no  nnal  judgment  or  de- 
cree has  been  rendered. 

The  suit  was  a  bill  in  equity,  filed  by  Rob- 
bins  in  the  circuit  court  of  De  Witt  county,  to 
foreclose  a  mortgage.  That  court  decreed  in 
favor  of  complainant.  The  defendants  removed 
the  case  by  appeal  to  the  supreme  court  of  the 
state.  There  the  decree  of  the  lower  court  was 
reversed,  and  the  case  was  * 'remanded  to  the 
circuit  court  for  such  order  and  further  pro- 
ceedings as  to  law  and  justice  shall  appertain." 
The  ground  of  reversal  does  not  appear  in  the 
record.  A  rehearing  was  applied  for  by  the 
defendants  and  granted  by  the  court.  The  case 
was  reheard  and  the  former  decree  was  af- 
firmed. ,  The  defendants  thereupon  prosecuted 
this  writ,  and  are  the  plaintiffs  m  error  ia  this 
court. 

Both  the  judiciary  act  of  1789,  9  25  (1 
Stat,  at  L.  85),  ana  the  amendatory  act  of 
1867  ( 14  Stat,  at  L.  385 ) ,  limit  the  jurisdiction 
of  this  court,  in  this  class  of  cases,  to  final 
judgments  and  decrees.  The  decree  of  the  su- 
preme  court  of  Illinois  before  us  is  not  of  that 
character. 

Broton  v.  Bk,  4  How.  465;  Pepper  v.  Dun- 
lap,  5  How.  51;  Tracy  v.  Boloomhe,  24  How. 
426,  16  L.  ed.  742. 

Tlie  unit  of  error  must  he  dismissed, 

NOT&. — What  is  "final  decree**  or  judgment  of 
state  or  other  court,  from  ichi'  \  appeal  lies — see  I 
notes,  5  L.  ed.  U.  S.  302 ;  17  C .  C.  A.  238 ;  28  C. 
C.  A.  482;  32  C.  C  A.  476. 
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V, 

MARGARET  A.  SMITH,  Exrz.  of  WilliuB 
Prescott  Smith,  Deceased,  late  Collector, 
etc. 

(See  S  C.  18  Wall.  642-648.) 

Assessment  under  internal  revenue  act,  irftes 
valid — re-assessment, 

1.  Under  I  20  of  the  internal  revenue  act  ot 
1864,  as  amended  by  the  act  of  1866.  an  assessment 
is  not  void,  because  not  made  month  by  montb,  so 
as  to  indicate  the  deficiency  for  each  month. 

2.  In  making  a  re-assessment,  the  assessor  can 
go  back  more  than  fifteen  montha 

8.  Said  20th  section  expressly  covers  all  returns 
made  prior  to  Sep.  1,  1806.  Inclading  the  time 
when  stamps  were  required  to  be  used. 

[No.  6.] 
Submitted  Oct,  U,  187S,  Decided  Oct,  21, 1875. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  case  is  stated  by  the  court. 
Messrs,  Geo.  C.  Mannd  and  Jno,  0,  Kingy 
for  plaintiff  in  error. 

Messrs.  O.  H.  Hill,  Asst,  Atty,  Oen,,  and  B. 
P.  Phillips,  Solicitor  Gen,,  for  defendant  in 
error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  is,  whether  an  as- 
sessment for  alleged  deficiencies  made  against 
the  plaintiff  as  a  brewer,  in  August,  1867,  was 
or  was  not  illegal.  The  plaintiff  made  tegular 
monthly  returns  of  beer  manufactured  and 
sold  by  him,  and  paid  the  tax  thereon,  from 
1862  to  the  time  of  the  assessment  complained 
of.  Hie  latter  was  in  the  following  form: 
P.  DandeleVs  Assessment, 

Deficiency  from  Sep.  1,  '62,  to  28  Feb., 

'63,  522  bbls.  at  $1..$ 522.00 
"  "    March  1,  '63,  to  March 

31,  '64,  922  bbls.  at  60 

cts 555.00 

••  "    April  1,  '64,  to  June  30, 

'64,  216  bbls.  at  $1..    216.00 
«  "    July  1,  '64,  to  April  20, 

'67,  1425  bbls.  at  $1..  1,425.00 
50c.  penalty  on  $1,425 712.50 

$3,430.50 
This  assessment  was  entered  on  the  monthlT 
list  for  August,  1867,  delivered  to  the  defend- 
ant as  collector,  and  after  the  remission  of  the 
penalty  of  $712.50,  the  balance  was  paid  under 
protest.  An  appeal  was  duly  made  by  the  plain- 
tiff to  the  commissioner  of  internal  revenue 
and  was  dismissed,  after  which  this  suit  was 
brought  to  recover  back  the  tax  paid;  and  being 
tried  by  the  court,  judgment  was  given  for  the 
defendant.  That  judgment  is  brought  here  for 
review. 

1.  It  is  contended  by  the  plaintiff  in  error 
that  the  assessment  is  void  upon  its  face,  be- 
cause not  made  month  by  month  so  as  to  indi- 
cate the  deficiency  for  each  month,  and  to  make 
the  re-assessment  coincide  in  time  with  the 
monthly  returns  of  the  plaintiff.  It  is  sufficient 
to  say  that  the  law,  9  20,  as  amended  by  a<^ 
of  July  13,  1866  (14  Stat,  at  L.  104) 
•does  not  require  this  to  be  done.  All  [•SIC 
that  the  statute  requires  is  a  list  of  the  names 
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of  parties  wh086  reiumd  have  been  deficient, 
with  the  amounts  for  which  they  are  liable  over 
and  above  the  amount  for  which  they  may  have 
been  assessed  upon  any  return  or  returns.  This 
lang^uage  does  not,  by  its  terms,  require  a  sep- 
arate specification  of  deficiency  for  each  de- 
fective return.  "The  amount  for  which  a  per- 
son has  been  assessed  upon  any  return  or  re- 
turns/' may  be  an  aggregate  of  many  sums; 
and  it  is  the  deficiency  of  this  amount  which 
is  to  be  re-assessed.  It  may  frequently  happen 
that  the  assessor  could  not  possibly  tell  in  what 
particular  month  the  deficiencies  occurred,  and 
yet  he  may  have  demonstrative  evidence  of  the 
deficiency  of  the  aggregate  amount  returned. 

2.  It  is  contended  that,  by  the  act,  the  assess- 
or coxdd  only  go  back  fifteen  months.  We  do 
not  so  understand  it.  The  language  is:  "The 
said  assessor  may,  from  time  to  time,  or  at  any 
time  within  fifteen  months  from  the  time  of 
the  passage  of  this  act,  or  from  the  time  of  the 
delivery  of  the  list  to  the  collector  as  aforesaid, 
enter  in  any  monthly  or  special  list  the  names," 
etc  The  first  limitation,  "within  fifteen  months 
from  the  time  of  the  passage  of  this  act,"  evi- 
dently relates  to  past  deficiencies;  the  others  to 
future.  The  re-assessment  in  this  case  was 
made  within  fifteen  months  after  the  passage 
of  the  act,  and  the  assessor  was  justified  in  re- 
viewing the  past  returns  as  he  did. 

3.  It  is  lastly  objected,  that  the  law  in  ques- 
tion,  namely:  the  20th  section  of  the  internal 
revenue  act  of  June  30,  1864,  as  amended  by 
the  9th  section  of  the  act  of  July  13,  1866,  does 
not  refer  at  all  to  the  tax  assessed  upon  brew- 
ers,  inasmuch  as  they  were  required  by  the 
same  act  of  1866,  to  use  stamps,  insteeui  of 
Tino^iHTig  monthly  returns,  from  and  after  the 
1st  of  September,  1866;  whereas,  the  amended 
20th  section  authorizing  a  re-assessment  only 
applied,  by  its  terms,  to  defective  "returns." 
The  language  refers  to  past  Ss  well  as  future 
returns;  and,  therefore,  expressly  covers  all  re- 
turns znade  prior  to  September  1,  1866.  The 
re-assessment  in  this  case  is  for  deficiency 
647*]  'from  September  1,  1862,  to  April  20, 
1867,  namely:  prior  to  March  1,  1863,  522  bar- 
rels; thence  to  April  1,  1864,  922  barrels; 
thence  to  July  1,  1864,  216  barrels;  thence  to 
April  20, 1867, 1,425  barrels.  It  is  only  the  last 
period  which  embraces  a  portion  of  time  in 
which  stamps  were  used.  But  it  embraced 
twenty-six  months  during  which  assessments 
were  made  upon  monthly  returns,  and  non  con- 
Mtat  but  that  the  deficiency  of  1,425  barrels 
arose  in  that  time.  The  re-assessment  does  not 
show  that  any  portion  of  that  deficiency  arose 
after  September  Ist,  1866. 

But  suppose  that  a  portion  of  it  did  arise 
after  that  time,  when  stamps  were  required  to 
be  used.  The  brewer  may  have  made  more  beer 
than  he  stamped,  and  by  the  5th  section  of  the 
act  of  March  2d,  1867  ( 14  Stat,  at  L.  742) ,  it  is 
enacted  that  "if  the  manufacturer  of  any  arti- 
cAe  upon  which  a  tax  is  required  to  be  paid  by 
means  of  a  stamp,  shall  have  sold  or  removed 
for  sale  any  such  articles,  without  the  use  of 
the  proper  stamp,  in  addition  to  the  penalties 
imposed,  it  shall  be  the  duty  of  the  assessor, 
upon  such  information  as  he  can  obtain,  to  es- 
timate the  amount  of  the  tax  which  has  been 
omitted  to  be  paid,  and  to  make  an  assessment 
therefor,  and  certify  the  same  to  the  collector; 
18  Waix. 


and  the  subsequent  proceedings  for  collection 
shall  be  in  all  respects  like  those  for  the  collec- 
tion of  taxes  upon  manufactures  and  produc- 
tions." 

Now,  in  what  more  proper  form  could  the 
assessor  make  a  certificate  of  ''the  amount  of 
the  tax  which  has  been  omitted  to  be  paid," 
than  he  did  in  this  case?  If  a  more  proper 
form  could  be  devised,  still  is  not  the  form 
used  by  the  assessor  in  this  case  admissible  ? 

The  exact  truth  always  lies  in  the  knowledge 
of  the  manufacturer.  His  books  show,  or  ought 
to  show,  everything  that  he  has  produced,  and 
in  an  investigation  of  this  kind,  if  he  shows 
that  his  returns  or  stamps  fully  equal  the 
amount  of  his  production  and  sale,  the  burden 
will  then  be  on  the  government  to  show  a 
deficiency.  The  form  of  the  assessment 
'adopted  in  this  case  can  neither  mis-  C*648 
lead  nor  embarrass  an  honest  manufacturer 
who  has  kept  true  and  exact  books  of  account. 

Judgment  affirmed. 


JOHN  R.  LAMB  et  al,  Appta,, 

V, 

ISAAC  A.  DAVENPORT. 
(See  S.  C.  18  Wall.  807-817.) 

Contracts  as  to  possessory  rights  in  puhUo 
lands,  valid^ — Oregon  donation  aot — con- 
tracts binding  on  heirs, 

tl.  Contracts  made  by  actual  settlers  on  the 
public  lands,  eoncernlng  their  possessory  rishts 
and  concerning  the  title  to  be  acquired  in  future 
from  the  United  States,  are  valid  as  between  the 
parties  to  the  contract,  though  there  be  at  the  time 
no  act  of  Congress  by  which  the  title  may  be  ac- 
quired, and  though  the  government  is  under  no  ob- 
ligation to  either  of  the  parties  in  regard  to  the 
title,  unless  they  are  forbidden  by  some  positive  law. 

2.  The  proviso  of  the  Oregon  donation  act  of 
1850,  which  forbids  the  future  sale  of  the  set- 
tler's interest  until  a  patent  shall  issue,  so  far 
from  invalidating  such  contracts  made  before  its 

Sassage,  raises  n  strong  implication  in  favor  of 
tieir  validity. 

8.  Whether  the  husband  or  wife  who  takes  as 
survivor  the  share  of  the  deceased,  under  the  do- 
nation act,  takes  as  purchaser  or  by  inheritance, 
contracts  of  the  husband  concerning  the  equitable 
interest  of  the  part  alloted  to  him  made  before  the 
donation  act  was  passed,  are  binding  on  the  title 
which  comes  to  his  children  by  reason  of  a  patent 
issued  after  the  death  of  both  husband  and  wife. 

[No.  19.] 
Argued  Oct,  15, 16, 1873.  Decided  Nov,  S,  1873. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Oregon. 

The  case  is  stated  by  the  court. 

Messrs.  Oeo.  H.  Williams  and  W.  L.  Hill 
for  appellants: 

When  the  papers  were  executed  by  Lowns- 
dale  and  Coffin,  there  was  no  law  under  which 
title  to  public  lands  could  be  acquired  in  Ore- 
gon. All  transactions  in  lands,  therefore,  nec- 
essarily related  to  possession.  These  papers, 
it  is  claimed,  were  nullities  so  far  as  the  title 
in  question  is  concerned.  Lownsdale  v.  Par- 
rish,  21  How.  290,  16  L.  ed.  80. 

The  doings  of  Lownsdale^  by  which  it  is 
claimed  his  heirs  are  estopped,  are  alleged  to 
be,  in  substance,,  that  he  made  certain  verbal 
declarations,  and  saw  acts  of  ownership  exer- 
cised and  imprr>ements  made  upon  the  prop- 
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crty,  and  did  not  object.  With  respect  to  such 
evidence  this  court  say,  in  Davenport  v.  Lambj 
13  Wall.  431,  20  L.  ed.  659. 

"The  declarations  are  at  best  but  the  expres- 
sion of  his  opinion  in  relation  to  a  subject  upon 
which  Davenport  was  equally  well  informed, 
or  possessed  equally  with  him  the  means  of  in- 
formation. If  the  evidence  of  such  declarations 
could  be  received  years  after  the  death  of  the 
party  who  is  alleged  to  have  made  them,  to 
control  the  legal  title  which  has  descended  to 
his  heirs,  a  new  source  of  insecurity  in  the  ten- 
ure of  property  would  be  created,  and  heirs 
would  often  hold  their  possessions  upon  the  un- 
certain testimony  of  interested  parties,  which 
it  would  be  difficult  and  sometimes  impossible 
to  meet  or  explain  after  an  interval  of  years, 
.  instead  of  holding  them  upon  the  sure  founda- 
tion of  the  records  of  the  country." 

Again ;  the  record  shows  that  Davenport  and 
others  were  trying  to  obtain  the  title  from  the 
United  States  through  the  city,  and  a  patent  in 
that  way  was  obtained  which  this  court  de- 
clared void.  Stark  v.  Starrs,  6  Wall.  402,  18 
L.  ed.  925. 

Admitting  that  exhibit  M,  called  an  escrow, 
contains  all  that  Davenport  claims,  still  it  is 
void. 

Section  4  of  the  said  donation  act,  through 
which  all  parties  claim  title,  provides:  "That 
all  future  contracts  by  any  person  or  persons 
entitled  to  the  benefit  of  this  act,  for  the  sale 
of  the  land  to  which  he  or  they  may  be  entitled 
under  this  act,  before  he  or  they  have  received 
a  patent  therefor,  shall  be  void." 

This  escrow  was  made  Mar.  10,  1852,  before 
patent  and  while  the  provision  of  the  act  of 
1850  was  in  force.  This  escrow  is  void  upon 
the  principles  laid  down  in  the  case  of  Kellom 
V.  Easley,  1  Dill.  281. 

It  relates  exclusively  to  the  sale  of  lots  and 
blocks,  and  does  not  apply  to  the  release  of  the 
640  acres  by  Lownsdale  to  Coffin. 

Davenport  was  not  a  party  to  the  escrow, 
nor  is  there  any  privity  of  contract  or  estate 
between  him  and  Lownsdale,  and  he  cannot, 
therefore,  sue  Lownsdale's  heirs  for  its  viola- 
tion or  enforcement.  His  suit  is  for  the  specific 
performance  of  one  obligation  in  the  escrow, 
which  cannot  be  granted,  as  there  are  several 
others  connected  with  it  in  which  he  is  now 
concerned.  The  escrow  must  be  enforced  as 
an  entirety,  if  at  all. 

This  escrow  could  not  create  a  trust  in 
Lownsdale  for  the  benefit  of  Davenport.  Any 
claim  of  that  kind  contravenes  the  letter  and 
spirit  of  the  donation  act. 

Section  4  of  the  donation  act  provides  as  to 
married  persons,  that  "If  either  shall  have  died 
before  patent  issues,  the  survivor  and  children 
or  heirs  of  the  deceased  shall  be  entitled  to  the 
share  or  interest  of  the  deceased  in  equal  pro- 
portions." Appellants,  by  virtue  of  this  pro- 
vision of  the  statute,  took  the  land  as  grantees 
of  the  government  discharged  from  Lownsdale's 
contract.  They  took  by  purchase,  and  not  by 
descent. 

Fields  V.  Squires,  I  Deady,  366;  Delay  v. 
Chapman  (affirmed  by  this  court),  3  Or.  459. 

Messrs.  J.  M.  CarUsle,  J.  D.  MoPherson, 
W.  W.  Chapman  and  W,  F,  Tremble,  for  ap- 
pellee : 

The  contracts  between  D.  H.  Lownsdale, 
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Stephen  Coffin  and  W.  W.  Chapman  as  to  their 
interest  in  the  Portland  land  claim,  and  their 
joint  and  several  contracts  for  the  sale  of  lots 
therein,  prior  to  the  passage  of  the  donation 
law,  were  good  and  valid  contracts  between  the 
parties,  and  should  be  supported  in  equity. 
These  contracts  are  not  void  or  illegal;  they 
passed  the  possessory  interest ;  they  were  made 
between  competent  parties  and  founded  upon 
valuable  consideration.  2  Story,  Eq.  Jur.,  § 
878. 

The  contracts  between  the  owners  of  the 
Portland  land  claim,  in  respect  thereto,  as  alsp 
between  them  and  their  vendees,  were  made  in 
contemplation  of  the  future  acquisition  of  title 
from  the  government.  The  ^ood  faith,  the  truth 
and  honesty  of  the  parties  m  making  those  con- 
tracts, can  only  be  maintained  by  carrying 
them  into  effect;  and  one  of  the  objects  of 
courts  of  equity,  in  decreeing  specific  perform- 
ance, is  to  compel  good  faith  in  carrying  con- 
tracts into  effect.    2  Redf.  Railw.,  44. 

Even  though  a  bond,  deed  or  contract  be  void 
at  law,  it  is  the  written  evidence  of  the  agree- 
ment of  the  parties,  and,  being  upon  a  valuable 
consideration,  ought  to  be  executed  in  equity. 

1  Sug.  Vend,  (marg.),  pp.  352,  360,  361. 
Courts  of  equity  give  enect  to  assignments 

of  trusts  and  possibilities  and  contingent  inter- 
ests and  expectancies,  whether  they  are  in  real 
or  personal  estate.  They  support  such  assign- 
ments, not,  indeed,  as  a  present  positive  trans- 
fer, operative  in  prwsenti,  but  as  a  contract,  to 
take  effect  and  attach  as  soon  as  the  thing 
comes  in  esse,  and  nay  be  enforced  as  such  a 
contract  in  rem  in  equity. 

2  Story,  Eq.  Jur.  §  1040;  Mitchell  y.  Wins- 
low,  2  Story,  630. 

A  court  of  equity  does  not  regard  the  form 
of  the  contract;  it  has  more  regard  for  the 
passing  of  the  estate  according  to  the  intent  of 
the  parties,  than  the  manner  of  passing  it. 

Roe  V.  Tranmarr,  Willes,  684;  2  Story,  Eq. 
Jur.  §§  791,  793;  Moncrieff  v.  Ooldsborough, 
4  Har.  &  McH.  283;  2  Pars.  Cont.  514,  n.  p; 
Fisher  v.  Fields,  10  Johns.  504 ;  Meek  v.  Kettle- 
well,  1  Phill.  Ch.  342. 

In  the  construction  and  enforcement  of  con- 
tracts, the  court  will  look  at  the  situation  of 
the  parties  and  of  the  property  which  is  the 
subject-matter  of  the  contract,  and  the  inten- 
tion and  purpose  of  the  parties  in  making  the 
contract,  and  will  carry  this  intention  into  ef- 
fect so  far  as  the  rules  of  language  and  the 
rules  of  law  will  permit. 

2  Pars.  Contr.  12 ;  Dart.  Vend.  452,  453 ;  2 
Redf.  312. 

Under  the  donation  law  of  Sep.  27,  1850,  the 
equitable  right  of  the  settler  upon  the  public 
lands  attached  thereto,  from  the  date  of  settle- 
ment and  cultivation,  whether  made  under  the 
provisional  government  or  since,  and  this  right 
could  not  be  defeated  or  lost,  except  by  the  act 
or  neglect  of  the  settler.  His  relation  to  the 
land  was  that  of  an  occupant  under  a  contract 
of  purchase.    See  donation  law,  $9  4,  7. 

As  anterior  settlement  gave  a  prior  right 
this  prior  right  was  an  equitable  ri^ht  in  the 
settler's  favor,  and  this  existing  eqiuty  passed 
by  assignment  or  transfer. 

4  Kent,  288,  and  notes;  2  Story,  639;  Bush 
V.  Marshall,  6  How.  288. 

The    donation    law   being   retrospective    in 
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effect  and  vesting  rights  in  the  settlers  anteced- 
ent to  its  passage,  gave  an  incipient  equitable 
title  that  dates  back  to  the  beginning  of  the 
settler's  occupation,  and  by  the  doctrine  of 
relation,  when  the  patent  issues  it  relates  back 
to  the  date  of  the  settlement  and  occupation, 
and  inures  to  the  benefit  and  protection  of  an 
intermediate  bona  fide  purchaser  of  the  incipi- 
ent interest. 

French  v.  Spencer,  21  How.  239,  16  L.  ed.  99; 
Jackson  v.  McCall,  3  Cow.  79;  Hoofnagle  v. 
ATiderson,  7  Wheat.  214. 

D.  H.  Lownsdale  having  the  equitable  title  to 
the  land  in  controversy  by  virtue  of  his  settle- 
ment of  Sep.  22,  1848,  and  his  subsequent  noti- 
fication dating  his  settlement  and  cultivation 
back  to  said  date,  and  having  acquired  the 
legal  title  from  the  government  imder  the  do- 
nation law,  based  on  the  same  settlement,  such 
legal  title  inured  to  his  grantee  and  assigns  by 
way  of  estoppel,  and  if  not  by  estoppel,  his  con- 
tract at  least  is  binding  upon  him  and  his  heirs 
in  privity  of  estate  and  blood,  and  equity  will 
compel  him  and  them  to  convey  the  legal  title 
to  his  grantee  of  the  equitable  estate. 

Bush  V.  Marshall,  6  How.  288 ;  Lovmsdale  v. 
Portland,  1  Or.  395;  Fisher  v.  Fields,  10  Johns. 
504;  Dart,  Vend.  383,  384;  Graham  v.  Meek, 
1  Or.  327;  Van  Rensselaer  v.  Kearney,  11  How. 
322;  French  v.  Spencer,  supra;  Buchannon  v. 
U pshaw,  1  How.  57. 

When  a  deed  contains  covenants  of  warranty, 
an  estoppel  is  called  into  being  to  avoid  circuity 
of  action;  but  where  the  vendor  has  only  an 
equitable  interest  or  no  estate  vested  in  interest 
at  the  time  when  the  deed  was  executed,  it  will, 
notwithstanding,  be  enforced  in  equity  as  an 
executory  agreement  to  convey,  whenever  the 
intention  of  the  parties  is  apparent  and  sus- 
tained by  a  sufficient  consideration ;  and  partic- 
ularly where  the  executory  interest  assigned  or 
transferred  is  derived  from  the  same  source  as 
the  subsequently  acquired  legal  title,  or  where 
such  equitable  interest  in  the  particular  prop- 
erty is  the  basis  and  foundation  on  which  is  ob- 
tained the  subsequently  acquired  legal  title. 

Jackson  v.  Waldron,  13  Wend.  178;  Bivins 
▼.  Vinzant,  15  Ga.  521;  Whitfield  v.  Fausset, 
1  Ves.  391;  Eobson  v.  Trevor,  2  P.  Wms.  192; 
Beckley  v.  Newland,  2  P.  Wms.  182;  Wright  v. 
Wright,  1  Ves.  409;  Breckenridge  v.  Churchill, 
3  J.  J.  Marsh.  13;  see,  also,  Doe  v.  Oliver; 
Duchess  of  Kingston's  Case,  2  Smith,  L.  Gas. 
623,  and  authorities  therein  cited. 

When  the  owner  concurs  in  the  sale,  by  par- 
ticipating in  it  at  the  time  or  receiving  the  pur- 
chase money  afterwards,  it  becomes  his  own  act, 
and  he  is  estopped  from  asserting  his  rights  not- 
withstanding his  ignorance  of  their  existence 
at  the  time  when  tne  estoppel  originated. 

Strohle  v.  Smith,  8  Watts,  280;  Com.  v.  Shu- 
man,  18  Pa.  343;  Smith  v.  Warden,  19  Pa. 
424;  Gray  v.  Bartlett,  20  Pick.  186;  Proctor  v. 
Keith,  12  B.  Mon.  252. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  in  the  circuit 
court  for  the  district  of  Oregon  by  the  present 
appellants,  who  claimed  an  interest  in  the 
property  as  heirs  of  Daniel  Lownsdale  against 
other  heirs  of  Lownsdale  for  a  partition  of  lots 
2,  5,  6  and  7,  of  block  13,  of  the  city  of  Port- 
18  Waii.. 


land.  The  appellee,  Davenport,  who  was  in 
possession  of  the  lots  and  claimed  to  own  them, 
was  made  a  defendant  on  that  account.  In  the 
progress  of  the  suit,  Davenport  filed  a  cross- 
bill in  which,  while  admitting  the  legal  title  to 
the  lot  to  be  in  the  plaintiffs  and  the  other 
heirs  of  Lownsdale  before  the  court,  he  asserted 
that  he  was  the  rightful  and  equitable  owner  of 
them,  and  prayed  for  a  decree  against  the  heirs 
of  Lownsdale  for  a  conveyance  of  the  title. 

The  court  decreed  as  prayed  by  Davenport, 
and  the  plaintiffs  in  the  original  bill  bring  this 
appeal. 

The  tract  of  land,  which  includes  the  lots  in 
controversy,  was  claimed  by  Lownsdale  under 
the  act  of  Congress  called  the  Oregon  donation 
act,  passed  September  27,  1850  (9  Stat,  at  L. 
496),  and  a  patent  certificate  issued  to  him  in 
his  lifetime.  But  before  the  patent  was  issued, 
both  he  and  his  wife  died,  and  under  the  gen- 
eral act  of  Congress  applicable  to  such  cases, 
the  title  vested  in  Lownsdale's  heirs  when  the 
patent  was  delivered. 

There  is,  therefore,  no  question  that  at  the 
commencement  of  the  suit  the  legal  title  to  the 
lots  was  in  the  appellees,  the  heirs  of  Lowns- 
dale. 

The  equity,  which  Davenport  sets  up  in  his 
cross-bill,  arises  from  transactions  antecedent 
to  the  issue  of  the  patent  certificate  of  Lowns- 
dale, and  indeed  antecedent  to  the  enactment 
of  the  donation  law,  b^.  Congress,  under  which 
Lownsdale's  title  originated. 

It  is  not  necessary  to  recite  in  this  opinion 
all  of  those  transactions.  It  is  sufficient  here 
to  say  that  several  years  before  that  act  was 
passed,  and  before  any  act  of  Congress  existed 
by  which  title  to  the  land  could  be  acquired, 
settlement  on  and  cultivation  of  a  large  tract 
of  land,  which  includes  the  lots  in  controversy, 
had  been  made,  and  a  town*laid  off  into  [*314 
lots,  and  lots  sold,  and  that  these  are  a  part  of 
the  present  city  of  Portland.  Of  course,  no  legal 
title  vested  in  any  one  by  these  proceedings,  for 
that  remained  in  the  United  States — all  of 
which  was  well  known  and  undisputed.  But  it 
was  equally  well  known  that  these  possessory 
rights,  and  improvements  placed  on  the  soil, 
were  by  the  policy  of  the  government  generally 
protected,  so  far,  at  least,  as  to  give  priority  of 
the  right  to  purchase  whenever  the  land  was 
offered  for  sale,  and  where  no  special  reason 
existed  to  the  contrary.  And  though  these 
rights  or  claims  rested  on  no  statute,  or  any 
positive  promise,  the  general  recognition  of 
them  in  the  end  by  the  government,  and  its  dis- 
position to  protect  the  meritorious  actual 
settlers,  who  were  the  pioneers  of  emigration 
in  the  new  territories,  gave  a  decided  and  well 
understood  value  to  these  claims.  They  were 
the  subjects  of  bargain  and  sale  and,  as  among 
the  parties  to  such  contracts,  they  were  valid. 
The  right  of  the  United  States  to  dispose  of 
her  own  property  is  undisputed,  and  to  make 
rules  by  which  the  lands  of  the  government 
may  be  sold  or  given  away  is  acknowledged; 
but,  subject  to  these  well  known  principles, 
parties  in  possession  of  the  soil  might  make 
valid  contracts,  even  concerning  the  title,  pred- 
icated upon  the  hypothesis  that  they  might 
thereafter  lawfully  acquire  the  title,  except  in 
cases  where  Congress  had  imposed  restrictions 
on  such  contracts.    Sparrow  v.  Strong,  3  Wall. 
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97,  18  L.  ed.  49;  Myers  v.  Croft,  13  Wall.  291, 
20  L.  ed.  662;  Davenport  v.  Lamb,  13  Wall. 
418,  20  L.  ed.  655;  Thredgill  v.  Pvntwrd,  12 
How.  24. 

Acting  on  these  principles,  the  tract  of  land 
in  question,  valuable  for  a  town  site,  seems  to 
have  become  the  subject  of  controversies,  and 
of  contracts  and  agreements,  which  culminated 
in  an  amicable  arrangement  between  Lowns- 
dale.  Coffin  and  Chapman,  by  which  the  rights 
of  e9,ch  were  recognized  and  adjusted  among 
themselves.  T^e  first  of  these  agreements,  re- 
duced to  writing  and  found  in  the  record,  was 
made  before  the  passage  of  the  donation  law. 
The  last  seems  to  have  been  made  in  conse- 
quence of  that  enactment,  and  was  evidently 
designed  to  give  effect  to  their  previous  com- 
315*]  promise  agreements  *to  enable  each  to 
acquire  imder  that  act  the  title  to  the  property, 
according  to  those  agreements,  and  to  protect 
each  other  and  their  vendees  when  the  title 
should  have  been  so  acquired.  We  are  satisfied 
that  by  the  true  intent  and  meaning  of  these 
agreements  the  equitable  right  to  all  the  lots  in 
controversy  had  been  transferred  by  Lownsdale 
to  Coffin  before  the  passage  of  the  donation  act, 
and  that,  as  between  lownsdale.  Coffin,  and 
Chapman,  the  equitable  interest,  such  as  we 
have  described  it,  of  the  lots  in  controversy, 
was  in  CofBn  or  his  vendees. 

The  record  shows  that  this  interest  or  claim, 
whatever  it  was,  at  the.  commencement  of  this 
suit  was  vested  in  Davenport,  while  the  legal 
title  was  in  the  heirs  of  Lownsdale. 

According  to  well  settled  principles  of  equity 
often  asserted  by  this  court,  Davenport  is  enti- 
tled to  the  conveyance  of  this  title  from  those 
heirs,  unless  some  exceptional  reason  is  foimd 
to  the  contrary. 

Counsel  for  appellants  urge  two  propositions 
as  inconsistent  with  this  claim  of  right  on  be- 
half of  Davenport: 

1.  It  is  said  that  the  proviso  to  the  4th  sec- 
tion of  the  donation  act  renders  void  the  a^ee- 
ments  between  Lownsdale,  Coffin,  and  Chap- 
man. The  proviso  referred  to  declares  that  all 
future  contracts  by  any  person  or  persons  enti- 
tled to  the  benefit  of  this  act  for  the  sale  of  the 
land  to  which  he  may  be  entitled  under  the 
act,  before  he  or  they  have  received  a 
patent  therefor,  shall  be  void.  The  act  was  on 
its  face  intended  to  cover  settlements  already 
made;  and  the  careful  limitation  of  this  proviso 
to  future  contracts  of  sale,  that  is,  sales  made 
after  the  passage  of  the  act,  raises  a  strong  im- 
plication of  the  validity  of  such  contracts  made 
before  the  passage  of  the  statute.  It  was  well 
known  that  many  actual  settlers  held  imder 
such  contracts,  and  while  Congress  intended  to 
protect  the  donee  from  future  improvident  sales, 
it  left  contracts  already  made  imdisturbed. 

But  counsel,  resting  solely  on  the  latest  writ- 
ten agreement  between  Lownsdale,  Coffin,  and 
Chapman,  insist  that  it  was  void  because  made 
after  the  donation  act  was  passed. 

That  agreement  was  only  designed  to  give 
effect  to  the  *Drevious  contracts  on  the  [*316 
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same  subject,  and  is  in  accord  with  the  spirit 
of  the  proviso.  And  if  this  latter  agreement  is 
rejected  as  altogether  void,  it  is  still  apparent 
that  by  the  contracts  made  prior  to  the  dona- 
tion act,  the  equitable  ri^ht  of  Coffin  to  these 
lots  is  sufficiently  established. 

The  same  error  is  found  in  the  argument 
that  two  of  the  lots  in  controversy  wei^  sold 
by  Coffin  after  the  passage  of  that  act,  and  the 
sale  is,  therefore,  void.  The  answer  is  that 
Coffin  is  not  the  donee  who  takes  title  under 
the  act  of  Congress,  but  Lownsdale;  and 
Lownsdale  has  made  a  valid  agreement  by 
which  his  interest  in  them  was  transferred  to 
Coffin  before  that  statute  was  passed. 

2.  The  donation  act  provides  that  where  the 
settler  has  a  wife,  the  quantity  of  land  granted 
is  double  that  to  a  single  man,  and  that  one 
half  of  it  shall  be  set  apart  to  the  wife  by  the 
surveyor-general,  and  the  title  to  its  vests  in 
her,  and  that  if  either  of  them  shall  have  died 
before  the  patent  issues,  the  survivor  and  chil- 
dren, or  heirs  of  the  deceased,  shall  be  entitl^ 
to  the  share  or  interest  of  the  deceased. 

Lownsdale's  wife  died  first,  and  both  before 
the  patent  issued.  But  prior  to  the  death  of 
either,  Mrs.  Lownsdale's  half  had  been  set 
apart  to  her,  and  did  not  include  the  lots  now 
in  controversy.  It  is  said  that  the  title,  vested 
in  the  heirs  of  Lownsdale,  imder  the  peculiar 
provision  of  this  statute,  is  one  of  purchase, 
and  not  of  inheritance,  and  that  it  comes  to 
them  directly  from  the  government,  devested 
of  any  claim  of  third  parties  under  Lownsdale. 

This  proposition  was  much  discussed  in  the 
case  of  Davenport  v.  Lamb,  already  cited,  bnt 
the  court  did  not  then  find  it  necessary  to  decide 
it,  as  the  only  parties  who  were  entitled  to 
raise  the  question  had  not  appealed  from  the 
decree  of  the  circuit  court. 

Nor  do  we  propose  to  decide  now  whether 
the  title  in  the  haiids  of  the  children  and  heirs 
of  Lownsdale  would  be  liable  for  his  debts,  or 
to  what  extent  that  title  might  be  affected  by 
the  contracts  of  Lownsdale,  concerning  the 
land  *itself,  made  after  the  passage  [*317 
of  the  donation  act,  or  after  his  assertion  of 
claim  under  it.  Nor  do  we  decide  whether  the 
interest  in  the  wife's  share  of  the  land  which 
came  to  him  by  survivorship,  would  be  affected 
by  any  contracts  of  his  or  hers,  made  before 
her  death  at  any  time. 

But  we  hold  that,  as  to  the  portion  of  the 
land  which  was  allotted  to  him  by  the  survey- 
or-general and  the  title  of  which  vests  in  tus 
heirs  by  the  act  of  1836  (5  Stat,  at  L.  31), 
without  which  the  patent  would  be  void,  his 
contract  of  sale  made  before  the  donation  act 
was  passed,  and  while  he  was  the  owner  of  the 
possessory  interest  before  described,  was  avalid 
contract,  intentionally  protected  by  the  dona- 
tion act  itself,  and  binding  on  the  title  which 
comes  to  his  heirs  by  reason  of  his  death. 

These  considerations  dispose  of  the  case  Is- 
fore  us,  and  the  decree  of  the  Circuit  Court  is, 
accordingly,  affirmed, 
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17. 

UNITED  STATES. 

(See  S.  C.  18  Wall.  822-831.) 

Duiiea  on  goods — collector's  decision — notice  of 
ap}^al  from — forfeiture  of  bond. 

1.  Under  the  act  of  June  30,  1864,  no  notice  to 
the  Importer  is  required,  of  the  collector's  decision 
mm  to  the  rate  and  amount  of  duties  to  be  paid  on 
goods. 

2.  The  decision  of  the  collector  is  final,  unless 
the  importer  within  ten  days  giye  notice  of  his  ob- 
jection thereto,  and  appeal  to  the  Secretary  of  the 
Treasury  within  thirty  days. 

3.  Where  no  such  notice  was  given  and  no  ap- 
peal taken,  the  circuit  court  did  not  err  in  refusing 
to  receive  evidence  that  the  goods  were  of  a  difTer- 
ent  grade  and  subject  to  less  duty  than  as  decided 
by  the  collector. 

4.  The  limitation  of  the  right  to  complain  or 
to  appeal  commences  with  the  date  of  the  liquida- 
tion, whenever  that  is  made.  No  notice  Is  required, 
but  the  importer  must  take  notice  of  the  collector's 
settlement  of  the  amount  of  duties. 

5.  After  the  penalty  of  the  importer's  bond  was 
forfeited  by  the  non-perforniance  of  the  condi- 
tions, he  can  be  relieved  from  the  forfeiture  only 
upon  his  doing  complete  equity,  which  is  nothing 
less  than  the  payment  of  all  the  duties,  to  secure 
which  he  gave  the  bond,  although  he  has  paid  an 
amount  of  duties  nearly  equal  to  the  condition 
of  the  bond  before  forfeiture. 
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Argued    Oct.  17,  1875.   Decided  Nov.  S,  187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

In  the  year  1864,  the  firm  of  We8tray,Gibbe8, 
&  Hardcastle,  then  doing  business  in  the  city 
of  New  York,  imported  a  cargo  of  merchandise 
from  Calcutta  in  the  ship  Nicobar,  consisting 
of  2,796  bags  of  rice  and  other  merchandise. 
This  rice  was  duly  entered  for  warehouse  at 
said  port  of  N.  Y.,  Oct.  5,  1864,  and  the  usual 
warehouse  bond  was  given  of  that  date,  signed 
by  the  plaintiffs  in  error. 

See,  I  4,  warehouse  act,  10  Stat,  at  L.  271, 
and  13  Stat,  at  L.  133. 

This  suit  was  an  action  commenced  in  the 
court  below,  for  money  alleged  to  be  due  the 
United  States  on  that  bond.  The  plaintiffs  in 
error,  within  one  year  after  the  bond,  withdrew 
this  rice  for  consumption,  and  paid  thereon  two 
cents  per  poimd  as  "imcleaned  rice,"  as  is  ad- 
mitted. The  United  States  claim  that  this  rice 
was  commercially  known  as  "cleaned  rice," 
and  should  pay  a  duty  of  two  and  one  half 
cents  per  poimd. 

On  the  trial,  Westray,  Gibbes,  &  Hardcastle, 
the  plaintiffs  in  error,  offered  to  prove  that  the 
merchandise  was  commercially  Imown  as  "un- 
cleaned  rice"  and  liable  to  a  duty  of  only  two 
cents  per  pound,  which  amoimt  it  was  ad- 
mitted had  been  paid  in  full  within  one  year 
from  the  importation  of  the  rice,  and  which 
plaintiffs  in  error  claimed  was  an  entire  satis- 
faction of  the  bond;  but  by  the  ruling  of  the 
judge  this  evidence  was  not  permitted,  on  the 
groiund  that  the  plaintiffs  in  error  had  not, 
within  ten  days,  given  notice  of  dissatisfaction 
with  the  liqiudation  of  the  collector,  and  had 
not  appealed  therefrom  to  the  Secretary  of  the 
Treasury. 

Tlie  court  below  also  ruled  that  notice  to 

I  plaintiffs  in  error  of  the  liquidation  by  the  col- 
ector  was  unnecessary.  Plaintiffs  in  error  then 
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claimed  that  it  was  a  condition  of  the  bond 
that  the  same  should  be  canceled  upon  the  pay- 
ment of  $12,594.95  within  one  year  from  date 
of  importation.  And  as  it  was  admitted  that 
$12,352.15  had  been  paid  within  one  year,  the 
jury  could  lawfully  find  no  greater  amount  of 
damage  than  the  difference  between  these  two 
amoimts  and  interest  on  this  difference,  and 
requested  the  court  to  instruct  the  jury  accord- 
ingly. Which  request  was  refused. 

Judgment  was  given  against  the  plaintiffs  in 
error,  and  May  31,  1871,  a  writ  of  error  was 
sued  out  and  the  cause  removed  to  this  court. 

Messrs.  Ethan  Allen  and  C  Donohue,  for 
plaintiffs  in  error. 

Messrs.  Oeo.  B.  Williams,  Atty.  Gen.,  and 
S.  F.  PhiUips,  8olioitor-Qen.,  for  the  United 
States. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court : 

The  acts  of  Congress  which  regulate  the  col- 
lection of  duties  upon  imported  articles  are  im- 
perative that,  on  the  entry  of  any  goods,  wares, 
or  merchandise,  the  decision  of  the  collector  of 
customs,  at  the  port  of  importation  and  entry, 
as  to  the  rate  and  amount  of  duties  to  be  paid 
on  such  goods,  wares,  and  merchandise,  and  the 
dutiable  costs  and  charges  thereon,  shall  be 
final  and  conclusive  against  all  persons  inter- 
ested therein,  unless  the  owner,  importer,  con- 
signee, or  agent  of  the  merchandise  shall,  with- 
in ten  days  after  the  ascertainment  and  liqui- 
dation of  the  duties  by  the  proper  officers  of  the 
customs,  as  well  in  cases  of  merchandise  en- 
tered in  bond  as  for  consumption,  give  notice 
in  writing  to  the  collector  on  each  entry,  if 
dissatisfied  with  his  decision,  setting  forth 
therein  distinctly  and  specifically  the  grounds 
of  his  objection  thereto,  and  shall,  within 
thirty  days  after  the  date  of  such  ascertain- 
ment and  liquidation,  appeal  therefrom  to  the 
Secretary  of  the  Treasury.  Act  of  June  30, 
1864,  §  14.(13  Stat,  at  L.  214). 

This  act  expressly  applies  to  liquidations 
made  when  imported  articles  are  entered  for 
warehousing,  and  to  those  made  when  they  art 
entered  for  consumption.  In  neither  cas^  is 
there  any  provision  for  notice  of  the  decisions 
or  liquidations,  and  for  the  obvious  reason  that 
such  a  provision  *  would  be  superfiuous.  [*329 
The  importer  is  instructed  by  the  law  at  what 
time  the  collector  or  officers  of  the  customs 
must  liquidate  the  duties.  The  statute  and 
the  Treasury  regulations  established  under  it, 
require  that  the  duties  must  be  ascertained 
whenever  an  entry  is  made  whether  it  be  for 
warehousing  or  for  withdrawal.  In  practice,  it 
is  true,  the  liquidation  at  the  time  of  entry,  for 
warehousing  is  little  more  than  an  approximate 
estimate,  and  is  mainly  for  the  purpose  of  de- 
termining the  amount  of  the  bond  to  be  given. 
It  is  maide,  and  the  bond  is  given,  before  the 
goods  are  sent  to  the  warehouse,  or  even  to  the 
appraisers'  stores,  and  before  they  are  weighed, 
gauged,  or  measured.  But  the  importer  enters 
them  and  gives  the  bond,  the  amount  of  which 
is  regulated  by  the  estimated  amount  of  duties. 
It  is  due  to  his  inattention,  therefore,  if  he 
does  not  know  what  that  estimate  is  at  the 
time  when  it  is  made.  Equally  true  is  it  that 
he  has  ample  means  of  knowledge  of  the  second 
or  corrected  liquidation — ^that  made  at  the  time 
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of  the  withdrawal  entry.  One  of  the  conditions 
of  his  bond  is  that  he  pay  the  amount  of  duties 
to  be  ascertained  under  the  laws  then  existing 
or  thereafter  enacted.  He  is  thus  informed  that 
there  is  to  be  another  liquidation,  and  that  the 
law  requires  it  to  be  made  at  the  time  when  he 
shall  make  his  withdrawal  entry  and  when  the 
duties  are  required  to  be  paid.  There  is,  then, 
no  reason  for  requiring  a  notice  to  be  given  to 
him  of  the  collector's  decision.  But,  if  this 
were  not  so,  it  is  certain  that  the  statute  re- 
quires none;  and  it  is  not  for  us  to  rule  that 
what  Congress  has  declared  to  be  conclusive 
shall  not  be  so  unless  something  has  been  done 
more  than  the  law-makers  required.  It  follows 
that  the  circuit  court  was  not  in  error  when  it 
refused  to  receive  evidence  to  show  that  the 
rice  which  the  officers  of  the  customs  had  de- 
cided was  "cleaned  rice,"  and  subject  to  duty 
as  such,  was  "uncleaned"  and,  therefore,  sub- 
ject to  less  duty.  No  notice  of  dissatisfaction 
with  the  duty  assessed,  or  with  the  liquidation 
made,  was  given  to  the  collector  within  the 
period  defined  by  the  statute;  no  appeal  was 
made  to  the  Secretary  of  the  Treasury ;  and  the 
decision  of  the  collector  was,  therefore, 
330*]  *by  the  express  declaration  of  the  act 
of  Congress,  final  and  conclusive  upon  the 
plaintiffs  and  upon  all  persons  interested. 

The  same  considerations  lead  to  the  conclu- 
sion that  the  circuit  court  correctly  refused  to 
rule  that  the  ten  days  prescribed  by  the  stat- 
ute, within  which  notice  of  dissatisfaction  is 
required  to  be  given,  did  not  begin  to  nm  until 
notice  of  the  collector's  liquidation  was  given 
to  the  plaintiffs  in  error,  or  until  they 
had  knowledge  thereof.  The  limitation  of 
the  right  to  complain  or  to  appeal  commences 
with  the  date  of  the  liquidation,  whenever  that 
is  made.  No  notice  is  required,  but  the  im- 
porter who  makes  the  entries  is  imder  obliga- 
tion to  take  notice  of  the  collector's  settlement 
of  the  amoimt  of  duties.  The  claim  of  the  gov- 
ernment upon  the  goods  is  in  the  nature  of  a 
proceeding  in  rem,  of  every  step  in  which  the 
claimant,  owner  or  importer  is  presumed  to 
have  notice,  and  since,  as  we  have  remarked, 
the  liquidation  of  the  duties  is  required  by  the 
law  to  be  made  when  the  entries  are  made,  the 
presumption  is  not  unreasonable.  See,  Treasury 
Regulations,  1857,  ch.  3,  §§  2,  3.  This  disposes 
of  the  first  four  assignments  of  error. 

The  bond  upon  which  the  suit  was  brought 
was  for  the  penal  sum  of  $25,049.90,  and  its 
conditions  were  that  it  should  be  void  if  the 
obligors,  or  either  of  them,  should,  within  one 
year,  pay  unto  the  collector  of  the  customs  the 
sum  of  $12,524.95  (half  the  penalty),  or  the 
amount  of  duties  to  be  ascertiained  under  the 
laws  then  existing,  or  thereafter  to  be  enacted, 
due  and  owing  on  the  imported  goods  described, 
or  should,  in  the  mode  prescribed  by  law,  on 
or  before  the  expiration  of  three  years  from  the 
date  of  importation,  withdraw  the  goods  from 
the  bonded  warehouse  where  they  might  be  de- 
posited, and  actually  export  them,  or  within 
three  years  should,  under  the  regulations  of  the 
Secretary  of  the  Treasury,  transport  them  to  the 
Pacific  coast.  It  was  an  ordinary  warehouse 
bond,  in  the  fonp  prescribed  by  the  regulations 
of  the  Treasury  Department.  Regulations,  p. 
221.  Its  purpose  was  to  secure  the  payment  of 
the  duties  which  might  be  owing  upon  the  goods 
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when  they  should  be  withdraAvn  from  the  ware- 
house *for  consumption,  should  they  be  [*331 
so  withdrawn.  It  was  impossible  to  ascertain, 
at  the  time  when  it  was  given,  what  the 
amount  of  duties  would  be  when  the  goods 
might  be  withdrawn.  The  defeasance  was,  there- 
fore, in  the  alternative  that  the  penalty  might 
be  avoided  by  payment  of  a  sum  mentioned 
within  one  year,  or  by  the  payment  of  what- 
ever duties  might  be  ascertained  to  be  due  and 
owing;  that  is,  ascertained  to  be  due  and  owing 
whenever  the  goods  should  become  subject  to 
duty  by  withdrawal  for  consumption.  It  was 
not,  therefore,  an  ordinary  pecimiary  bond. 
Hence,  when  the  defendants  requested  the  cir- 
cuit court  to  instruct  the  jury  that,  it  having 
been  admitted  that  $12,352.15  had  been  paid 
within  one  year,  no  verdict  could  be  returned 
for  any  greater  sum  than  the  difference  be- 
tween the  amount  paid  and  $12,524.95  (the 
sum  mentioned  in  the  defeasance),  with  inter- 
est thereon,  we  think  it  was  not  error  to  refuse 
the  instruction.  At  law  the  penalty  was  for- 
feited by  the  non-performance  of  any  one  of 
the  conditions.  The  defendants'  claim  to  relief 
was  in  equity  alone,  and  though  in  the  case  of 
an  ordinary  pecuniary  bond,  with  a  simple  pe- 
cuniary penalty,  compliance  with  the  c<mdition 
to  pay  at  a  specified  day  is  allowed,  even  in  a 
court  of  law,  to  be  compensated  for  by  the  pay- 
ment of  the  sum  mentioned  in  the  condition, 
with  interest  thereon,  the  rule  may  well  be 
otherwise  in  the  case  of  such  a  bond  as  this.  If 
it  be  admitted  that  the  obligors  might  have 
selected  the  condition  with  which  they  would 
comply  before  a  legal  forfeiture  had  been  com- 
menced, it  must  still  be  held  that,  considering 
the  nature  of  the  bond  and  the  purpose  for  which 
it  was  given,  such  an  option  was  not  theirs 
after  they  had  come  into  default.  They  can 
be  relieved  from  the  forfeiture  only  upon  their 
doing  complete  equity,  and  that  is  nothing  less 
than  the  payment  of  all  the  duties,  to  secure 
which  they  gave  the  bond. 

It  follows  that  the  jury  were  properly  direct- 
ed to  return  a  verdict  for  the  plaintiffs  for  the 
amount  of  duties  unpaid,  as  ascertained  and  li- 
quidated by  the  collector,  with  interest  Uiereon. 

The  judgment  is  affirmed. 


•BRANCH  T.  MASTERSON,  Assignee  in  [^99 
Bankruptcy  of  John  H.  Hemdon,  Bankrupt, 
et  al,, 

V,' 

VOLNEY  E.  HOWARD  et  al 
(See  S.  C.  18  Wall.  99-106.) 

Decree  bn  confession,  effect  of — effect  of  tear  on 

suits — continuing  proceedings  during  vxir — 
cessation  of  hostilities, 

tl.  Where  a  decree  is  entered  upon  an  order 
taking  a  bill  in  equity  as  confessed  oy  defendants 
foi  want  of  an  answer,  the  only  question  for  the 
consideration  of  this  court  on  appeal  is,  whether 
the  allegations  of  the  hill  are  sufficient  to  support 
the  decree. 

2.  While  the  existence  of  war  closes  the  courts 
of  each  belligerent  to  the  citizens  of  the  other,  it 
does  not  prevent  the  citizens  of  one  belligerent 
from  taking  proceedings  for  the  protection  of  their 
own  property  in  their  own  courts  against  the  cit- 
izens of  the  other,  whenever  the  latter  can  be 
reached  by  process. 


fHeadnotes  by  Mr.  Justice  Fiilo. 
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8.  Before  the  late  drll  war,  certain  dtlsens  of 
Gallforala  and  Illinois  had  hronght  suit  in  the  clr- 
cnit  conrt  of  the  United  States  in  Texas  against 
citizens  of  that  state,  to  quiet  the  title  of  the  com- 
plainants to  a  tract  or  land  there  situated,  and  pre- 
yent  harassing  and  vexatious  litigation  from  a 
moltipllclty  of  suits.  On  the  20th  of  June,  1866,  a 
final  decree  was  entered  In  that  suit,  the  circuit 
court  being  then  open  In  Texas,  and  active  hostil- 
ities having  there  ceased,  although  the  Proclama- 
tion of  the  President  announcing  the  close  of  the 
war  in  that  state  was  not  made  until  the  20th  of 
August  afterwards.  Held,  that  the  complainants 
had  a  right  to  proceed  in  the  circuit  court  of  the 
United  States  to  protect  their  property  situated  in 
Texas,  from  seizure,  invasion  or  disturbance  hy  cit- 
izens of  that  state,  so  soon  as  that  eourt  was 
opened,  whether  official  proclamation  were  made  or 
not,  of  the  cessation  of  hostilities. 

[No.  24.] 

Argued  Mar.  17,  18,  1875.    Decided  Nov.  10, 

187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 
The  case  is  stated  by  the  court. 
Messrs.  Geo.  W.  Paselial,  W.  W.  Boyoe 
and  John  Hancock  for  appellant. 

Messrs.  T.  T.  Crittenden  and  George  W. 
Gist,  for  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

It  is  unnecessary  to  determine  whether  the 
decree  against  Maverick,  entered  in  January, 
1861,  is  to  be  deemed  final  or  interlocutory. 
The  subsequent  decree  against  Hemdon,  en- 
tered in  June,  1866,  is,  in  form,  against  both 
the  defendants.  The  court  below,  in  its  subse- 
euent  proceedings,  treated  the  latter  decree  as 
the  one  which  finally  determined  the  rights  of 
the  parties  in  the  ease,  and  from  that  decree 
the  appeal  is  taken. 

The  default  of  both  Maverick  and  Hemdon, 
in  not  answering  the  supplemental  bill,  was  en- 
tered, and  an  order  taking  the  bill  as  confessed 
against  them  was  made  as  early  as  October, 
1860.  This  order  was,  in  January,  1861,  con- 
firmed by  the  court,  and  made  final  as  to  the 
defendant  Maverick,  but  was  set  aside  in  terms 
as  to  the  defendant  Hemdon;  and  leave  was 

£  anted  him  to  file  his  answer,  until  the  rule 
y  in  March  following.  The  answer  having 
be^  filed  by  him  without  complying,  as  con- 
tended, with  the  terms  prescribed,  his  default 
was  entered,  and  an  order  made  taking  the  sup- 

Slemental  bill  as  confessed  against  him.  In 
une,  1866,  his  answer  was,  by  the  court,  struck 
from  the  files,  and  the  order  taking  the  supple- 
mental bill  as  confessed  was  confirmed  and 
made  final.  The  joint  decree,  which  is  the  sub- 
ject of  the  appeal,  was  then  entered  against 
both  of  the  defendants. 

It  is  unnecessary  to  inquire  whether  the 
eourt  erred  in  striking  Herndon's  answer  from 
the  files,  as  his  assignee  makes  no  objection 
to  the  ruling,  or  to  the  decree  which  followed. 
He  has  consented,  through  his  counsel,  to  the 
•dismissal  of  his  appeal. 

The  only  question,  therefore,  for  our  consid- 
eration, upon  the  record,  is  whether  the  allega- 
tions of  the  supplemental  bill,  and  of  the  orig- 
inal bill  to  which  it  refers,  are  sufficient  to  sup- 
port the  decree  thus  entered  upon  the  default 
fA  the  defendants.  And  upon  this  question 
there  can  be  no  doubL 
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The  suit  was  brought  on  the  equity  side  of 
the  court,  to  quiet  the  title  of  the  complainant 
to  a  tract  of  land  situated  in  the  state  of  Texas, 
and  prevent  harassing  and  vexatious  litigation 
from  a  multiplicity  of  suits.  The  original  bill 
alleges,  in  substance,  that  the  complainant  is  in 
possession  and  seised  in  fee  of  the  tract,  de- 
raigning  his  title  from  a  *grant  issued  [*104 
by  the  government  of  Spain,  in  1766,  to  Indians 
of  the  mission  of  San  Jose,  in  Texas;  that  the 
defendants  have  made  locations  and  surveys  of 
large  parcels  of  the  tract  under  certificates  or 
warrants  issued  by  the  republic  of  Texas,  by 
virtue  of  which  they  assert  a  right  to  the  par- 
cels thus  located  and  surveyed,  and  have  there- 
by created  a  cloud  upon  the  title  of  the  com- 
plainant, and  disturbed  his  possession.  The 
bill  prays  that  the  surveys  and  locations  and 
patents  thereon,  if  any  have  been  obtained, 
may  be  determined  and  declared  void,  and  the 
cloud  impending  over  the  title  of  the  complain- 
ant be  thereby  removed;  or  that,  the  ri^t  of 
the  complainant  being  established,  he  may  be 
quieted  m  his  title  and  possession,  and  all  ob- 
struction to  the  peaceable  enjovment  of  his 
property  be  removed;  or  that  he  may  have 
sucn  other  or  further  relief  as  the  nature  of  the 
case  ma^  require.  The  original  complainant 
having  died,  a  supplemental  hill,  in  the  nature 
of  a  bill  of  revivor,  was  filed  and  prosecuted  in 
the  name  of  his  heirs.  It  shows  a  change  of 
parties,  consequent  upon  the  death  of  the  orig- 
inal complainant,  and  the  death  of  several  of 
the  original  defendants;  and  brings  in,  as  new 
parties,  the  heirs  of  one  John  McMmlen,  through 
whom  the  complainant  traced  his  title.  But  so 
far  as  it  concerns  the  defendants,  Maverick  and 
Hemdon,  who  are  alone  represented  by  the  ap- 
pellants, its  allegations  are  substantially  the 
same  as  those  of  the  original  bill. 

The  decree  of  the  court,  entered  on  the  20th 
of  June,  1866,  responded  substantially  to  these 
allegations.  It  aajudged  the  title  of  the  com- 
plainants to  the  tract  in  question  "to  be  free 
from  all  clouds  cast  thereon"  by  the  defend- 
ants, Maverick  and  Hemdon,  and  all  persons 
claiming  under  them,  and  that  "all  patents, 
locations  and  surveys  obtained  or  owned"  by 
them  in  conflict  with  the  title  of  the  complain- 
ants, which  waa  decreed  to  be  a. good  title, 
were  null  and  void,  and  directed  the  defendants 
to  cancel  and  remove  them.  The  clause  of  the 
decree  directing  that  the  complainants  have 
and  recover  the  land  of  the  defendants,  may 
be  supported  under  the  general  prayer  of  the 
bill,  if,  pending  the  suit,  the  defendants  had 
gone  into  possession  of  any  *of  the  par-  [*105 
eels  located  and  surveyed  by  them ;  and  if  such 
were  not  the  case,  the  clause  could  not  in  any 
way  prejudice  their  rights. 

But  the  counsel  of  the  appellant,  Maverick, 
looking  outside  of  the  record,  to  the  condition 
of  the  country  at  the  time  the  decree  was  ren- 
dered, takes  the  position  that  the  decree  is  null 
and  void  because  rendered  by  the  court  before 
the  Proclamation  of  the  President  of  August 
20,  1866,  annoimcing  the  close  of  the  war  in 
Texas,  contending  that,  as  the  complainants 
were  citizens  of  California  and  Illinois,  and  the 
defendants  citizens  of  Texas,  it  was  a  decree  in 
'  a  suit  between  public  enemies  and,  therefore, 
void. 
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If  it  were  true,  wbicb  is  not  admitted,  that 
the  parties  to  the  present  suit  were  to  be  re- 
garded as  public  enemies  after  the  cessation  of 
hostilities  in  Texas  and  the  restoration  of  the 
authority  of  the  United  States,  imtil  the  Proc- 
lamation of  the  President  was  issued,  in  Au- 
gust, 1866,  the  conclusion  drawn  by  counsel 
would  not  follow.  The  existence  of  war  does, 
indeed,  close  the  courts  of  each  belligerent  to 
the  citizens  of  the  other,  but  it  does  not  prevent 
the  citizens  of  one  belligerent  from  taking  pro- 
ceedings for  the  protection  of  their  own  prop- 
erty in  their  own  courts,  against  the  citizens  of 
the  other,  whenever  the  latter  can  be  reached 
by  process.  The  citizens  of  California  and  Illi- 
nois had  a  right  to  seek  the  courts  of  the  Unit- 
ed States  in  Texas,  or  to  proceed  with  suits 
commenced  therein  previous  to  the  war,  to  pro- 
tect their  property  there  situated  from  seizure, 
invasion  or  disturbance  by  citizens  of  that 
state,  so  soon  as  those  courts  were  opened, 
whether  official  proclamation  were  made  or  not 
of  the  cessation  of  hostilities. 

In  the  case  of  The  Protector,  12  Wall.  700, 
20  L.  ed.  463,  it  was  held  that  the  war  began, 
in  the  gulf  states,  at  the  date  of  the  proclama- 
tion of  intended  blockade  of  their  ports  by  the 
President.  That  was  the  first  public  act  of  the 
executive  in  which  the  existence  of  the  war  was 
officially  recognized,  and  to  its  date  the  courts 
look  to  ascertain  the  commencement  of  the 
war.  And,  so  far  as  the  operation  of  the  stat- 
utes of  limitation  in  the  several  states  is  con- 
cerned, to  determine  the  period  which  must  be 
deducted  for  the  pendency  of  the  war,  from 
the  limitation  prescribed,  it  was  held  in 
the  same  case,  that  the  war  continued  until 
proclamation  was  in  like  manner  officially 
made  of  its  close.  This  is  the  extent  of  the  de- 
cisions of  the  court.  Brown  v.  Hiatta,  a/nte, 
128;  Adger  v.  Alston,  cmte,  234. 

It  is  well  known  that  before  such  official 
proclamation  was  made,  courts  of  the  United 
States  were  held  in  the  several  states  which 
had  been  engaged  in  the  rebellion,  and  their 
jurisdiction  to  hear  and  determine  the  cases 
brought  in  them,  as  well  before  as  after  such 
proclamation,  is  not  open  to  controversy. 

Judgment  affirmed. 
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in  Err., 

V. 

NORMAN  W.  DODGE  et  al. 

(See    8.    C.    18    Wall.   414-417.) 

Extension  of  patent — effect  of  on  individual 
rights — purchase  of  patented  machine,  when 
lawful. 

1.  The  18th  section  of  the  patent  act  of  1836 
elves  to  an  aHsijmee  of  the  patent  during  the  orig- 
inal term  the  right  to  continue  during  the  extended 
term  the  use  of  a  machine  used  by  him  during  the 
original  term. 

2.  Where  one  purchased  a  patented  machine  from 
an  Infringer  and  then  purchased  of  the  patentees 
the  entire  right  for  the  county  where  his  machine 
was  then  used  ;  held,  that  this  was  equivaient  to  an 
original  lawful  purchase  of  the  machine. 

[No.  86.1 

Argued  Nov.  6,  1873.      Decided  Nov.  17,  187S. 
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[  N  ERROR  to  the  Circuit  Court  of  the  United 
I  States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  Frederiek  H.  Betta  and  B.L.  Stan- 
ton, for  appellants: 

I.  The  defendants  seek  to  justify  their  in- 
fringement of  complainant's  patent  during  the 
extended  term,  by  the  claim  that,  having  been 
assignees  of  the  patent  for  Hudson  Co.,  N.  J., 
during  the  original  term,  the  machine  used  by 
them  during  such  original  term  is  privileged 
to  be  used  during  the  extended  term,  by  the 
18th  section  of  patent  act  of  July  4,  1836,  and 
under  the  decisions  of  this  court  in  Wilson  v. 
Rousseau,  4  How.  C46;  Bloomer  v.  McQuetcan, 
14  How.  539 ;  Chaffee  v.  Boston  Belting  Co.  22 
How.  217,  16  L.  ed.  240;  Bloomer  v.  MiUinger, 
1  Wall.  340,  17  L.  ed.  581. 

II.  It  is  conceded  on  the  part  of  the  appel- 
lants, that  if  defendants'  machine  had  been  one 
which  was  lawfully  constructed  by  or  pur- 
chased from  the  patentees  or  their  assignees, 
that  the  defendants  would  be  protected  under 
the  doctrine  of  the  cases  cited.  It  is  claimed, 
however,  that  the  defendants'  case  is  distin- 
guished from  all  the  cases  cited,  because  the 
machine  used  by  them  was  not  a  lawfully  made 
machine,  and  was  never  purchased  from  the 
owners  of  the  patent. 

III.  The  case  of  the  defendants  is  distin- 
guished from  the  cases  cited,  by  the  absence  of 
the  very  fact  that  each  of  those  cases  brought 
those  defendants  within  the  permission  of  the 
statute,  viz.:  the  fact  that  tiie  machine  had 
been  lawfully  made,  and  the  patentee  had  sold 
it,  and  with  it  ipso  facto  the  perpetual  right  to 
use  it ;  in  the  present  case  the  defendants'  ma- 
chine was  not  lawfully  made. 

IV.  It  is  submitted,  therefore,  that  the  de- 
fendants do  not  come  within  the  terms  of  the 
18th  section,  as  construed  by  this  court. 

This  point  was  distinctly  raised  in  the  late 
case  of  Hawley  v.  Mitchell,  1  Official  Gazette  of 
Patent  Office,  306,  and  it  was  there  held  that  a 
person,  though  having  the  right  to  use  a  ma- 
chine during  the  original  term  of  a  patent, 
could  not  continue  such  use  during  the  extend- 
ed term,  under  the  18th  section  of  act  of  1836, 
unless  he  acquired  a  lawful  title  as  against  the 
patentee  in  the  machine  itself.  Affirmed  by 
this  court  3  Off.  Gaz.  341. 

In  the  present  case  the  defendants  have  no 
such  title ;  they  procured  the  machine  of  an  in- 
fringer, in  violation  of  complainant's  rights, 
and  were  protected  in  the  use  of  it  during  the 
original  term,  only  because  they  took  it  into 
territory  then  out  of  possession  of  the  patent- 
ees. 

The  decisions  which  confined  the  benefits 
conferred  by  the  clause  cited  from  the  18th 
section,  to  those  persons  who  have  in  lawful 
use  a  lawfully  made  machine  at  the  expiration 
of  the  original  term  of  the  patent,  were  very 
lately  considered  and  approved  in  the  Pennsyl- 
vania circuit,  and  the  contrary  decisions  of 
Day  V.  Ind.  Rub.  Co.  3  Blatchf.  488,  and  Wilson 
V.  Turner,  Taney,  C.  C.  278,  were  commented  on 
and  disapproved. 

Wetherill  v.  Passaic  Zinc  Co.  2  Off.  Gaz.  471. 

Mr.  S.  D.  I<aw,  for  appellees: 

The  question  before  this  court  is,  whether, 
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on  the  facts  stated  and  agreed  upon  by  the  par- 
ties, the  defendants  have  the  right  to  use,  and 
to  continue  to  use  during  the  extended  term  of 
the  patent,  the  machine  which  they  had  pur- 
chased in  1865,  and  which  was  in  use  by  them 
at  the  time  of  the  expiration  of  the  original 
patent,  and  of  the  granting  of  the  extension 
thereof. 

1.  The  right  of  defendants  to  use  a  machine 
during  an  extended  term,  tmder  a  state  of  facts 
such  as  are  agreed  upon,  is  secured  by  the  ex' 
press  provisions  of  the  patent  act,  as  inter- 
preted and  construed  by  the  Federal  courts. 

Wilson  V.  Rousseau,  4  How.  646 ;  Simpson  v. 
Wilson,  4  How.  709;  Wilson  v.  Simpson,  9 
How.  109;  Bloomer  v.  McQuewan,  14  How. 
639 ;  Chaffee  v.  Boston  Belting  Co.  supra, 

Tlie  principle  established  by  these  cases  has 
again  been  affirmed  by  this  court  at  the  preced- 
ing term  (1872),  in  Mitchell  v.  Hawley,  ante, 
322. 

These  decisions  of  this  court  have  also  been 
frequently  followed  by  the  diflferent  circuit 
courts. 

Woodworth  v.  Curtis,  2  Wood.  &  M.  524; 
Oilson  V.  Qifford,  1  Blatchf.  529;  Day  v.  Union 
Rubber  Co,  3  Blatchf.  491;  Hodge  v.  R,  Co.  6 
Blatchf.  85;  Wood  v.  R.  Co.  3  Fish.  464. 

The  current  of  decisions  in  this  court  and  in 
the  inferior  Federal  courts  have  established, 
beyond  question  or  room  for  doubt,  the  doc- 
trine that  a  person  in  the  lawful  use  of  a  pat- 
ented machine  at  the  time  of  the  expiration 
of  the  original  term  of  a  patent,  or  of  the  term 
under  which  such  use  became  vested,  can  con- 
tinue in  the  use  of  such  machine  until  it  is  worn 
out,  and  may  repair  it  as  repairs  are  neces- 
sary; and  such  right  exists,  whether  the  party 
so  using  the  patented  article  is  a  mere  pur- 
chaser of  a  machine  from  the  patentee  or  his 
assignee;  or  was  a  licensee  under  the  original 
term  and  used  the  machine  under  such  license ; 
or  was  an  assignee,  having  the  triple  rights 
during  the  original  term,  to  make,  use,  and 
sell  a  patented  article. 

It  is  insisted,  however,  upon  the  part  of  the 
appellants:  that  these  decisions  are  not  appli- 
cable or  controlling  in  this  case,  as  the  machine 
in  use  by  the  defendants  at  the  time  of  the  ex- 
piration of  the  original  term,  .was  not  original- 
ly made  under  the  patent,  or  purchased  either 
of  the  patentee  or  of  anyone  having  the  right 
under  him  to  make  and  sell  such  machine,  and 
as  the  defendants,  at  the  time  they  purchased 
and  began  to  rim  such  machine,  were  not  li- 
censees under  the  patent,  and  acquired  no  right 
to  use  the  machine. 

And  it  is  argued :  that  the  machine  not  being 
itaelf  originally  made  under  the  patent,  and 
the  defendants  having  had  no  right  at  the  time 
they  began  to  run  such  a  machine,  to  use  it, 
they  have  no  right  under  the  statute  to  con- 
tinue its  use  during  the  extended  term,  but  are 
excluded  from  the  benefits  of  the  statute,  al- 
though prior  to  the  expiration  of  the  original 
patent,  they  became  the  owners  of  the  patent 
for  the  territory  in  which  they  were  running 
their  machine. 

It  is  submitted:  that  the  defendants,  by  and 
as  a  necessary  result  of  their  purchase  of  the 
patent  for  the  territory  in  which  they  were  run- 
ning their  nmcliine,  not  only  obtained  the  right 
by  virtue  of  such  assignment,  to  make,  sell,  or 
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use  the  patented  invention,  or  machines  con- 
taining such  invention,  but  that  such  assign- 
ment to  them  of  the  interest  in  the  patent,  re- 
moved, as  to  them,  all  disability  growing  out  of 
a  wrongful  construction  of  the  machine  then 
being  run  by  them,  and  rendered  the  use  ol 
such  machine  as  legal,  to  all  intents  and  pur- 
pose, as  if  it  had  been  made  by  the  patentee  him- 
self, and  purchased  of  him  by  the  defendants. 

That  the  transfer  to  the  defendants  of  said 
patent,  within  and  for  the  territory  in  which 
they  were  running  such  machine,  was  made  by 
the  parties  thereto  for  the  purpose  of  removing 
all  doubt  as  to  the  right  of  defendants  to  run 
and  use  such  machine,  and  for  that  only. 

And  that  such  transfer  cleared  all  illegali- 
ties then  existing  or  supposed  to  exist,  either 
in  the  machine  or  in  the  use  thereof,  and  made 
both  possession  and  use  of  such  specific  ma- 
chine, legal. 

The  right  secured  to  assignees  and  grantees 
by  the  act  of  Congress  is  general  in  its  nature, 
though  limited  in  extent. 

The  reservation  is  general,  to  assignees  and 
grantees  of  the  right  to  use  the  thing  patented ; 
not  to  assignees  and  grantees  of  any  particular 
class,  or  who  became  such  under  particular  con- 
ditions, but  to  all  who  possess  the  legal  charac- 
ter of  assignees  and  grantees;  that  is,  all  who 
have  the  right  to  use  the  thing  patented ;  and  to 
all  who  have  such  right  at  the  time  the  exten- 
sion or  renewal  is  granted,  without  any  limita- 
tion or  condition  as  to  how  they  obtained  such 
right,  or  how  long  they  may  have  held  it. 

2.  The  defendants  are  also  entitled  to  be  con- 
sidered as  lawful  purchasers  of  a  patented  ma- 
chine and,  therefore,  as  having  the  right  to  con- 
tinue the  use  of  such  machine  as  long  as  it  lasts. 

The  admitted  facts  show:  that  the  defendants 
purchased  in  the  open  market  a  machine  for 
their  own  use;  that  they  used  such  machine 
openly  for  a  considerable  time,  without  moles- 
tation or  knowledge  that  it  was  an  infringement 
of  anyone*s  right;  that  subsequently  the  pat- 
entee or  his  assignee  notified  the  defendants 
that  such  machine  was  an  infringement  of  the 
patent  held  by  him,  and  that  "to  remove  all 
doubt  as  to  their  right  to  run  and  use  such  ma- 
chine," they  purchased  the  patent  for  the  coun- 
ty in  which  such  machine  was  operated. 

It  has  been  held  by  this  court,  in  Bloomer  v. 
McQuewa/n,  supra,  and  in  Chaffee  v.  Boston 
Belting  Co.  supra,  that  the  purchaser  of  a  pat- 
ented implement  or  machine,  for  the  purpose  of 
using  it  in  the  ordinary  pursuits  of  life,  stands 
on  a  different  ground  from  the  assignee  of  a  por- 
tion of  the  franchise  which  the  patent  confers. 
Such  a  machine,  so  purchased,  is  not  within 
the  limits  of  the  monopoly,  and  is  not  under 
the  protection  of  the  patent  acts,  but  is  private 
property  to  be  used  like  any  other  private 
property,  and  the  purchaser  buys  it  for  the 
purpose  of  using  it  as  long  as  it  is  fit  for  use 
and  found  to  be  profitable. 

In  the  case  of  Chaffee  v.  Boston  Belting  Com* 
pany,  the  court  says:  "Hence,  it  is  obvious, 
that  if  a  person  legally  acquires  a  title  to  that 
which  is  the  subject  of  letters  patent,  he  may 
continue  to  use  it  until  it  is  worn  out,  or  he 
may  repair  it  or  improve  upon  it  as  he  pleases, 
in  the  same  manner  as  if  dealing  with  property 
of  any  other  kind." 

The  same  doctrine  is  also  laid  down  in  Oood' 
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year  v.  Beverly  Ruhher  Co,  1  Cliff.  348,  where 
the  court  says: 

"From  this  rule,  that  a  valid  sale  of  a  patent- 
ed article  makes  it  the  private  property  of  the 
purchaser  which  is  believed  to  be  a  sound  one, 
it  follows  that  if  a  purchaser  acquires  an  abso- 
lute, unconditional  title  to  that  which  is  the 
subject  of  a  patent,  he  may  continue  to  use  it 
until  it  is  worn  out,  or  he  may  repair  it  or  im- 
prove upon  it  as  he  pleases,  in  the  same  man- 
ner as  if  dealing  with  any  other  private  proper- 
ty. He  may  devise  or  sell  it,  or  if  it  is  com- 
posed of  various  parts,  he  may  break  it  up  and 
use  the  materials  for  any  other  lawful  pur- 
pose."    1  Cliff.  356. 

And  the  following  cases  are  to  the  same 
effect : 

Aiken  v.  Print  Works,  2  Cliff.  435;  Adams  v. 
Burke,  Mass.  1871,  1  Off.  Gaz.  282;  Hawley  v. 
Mitchell,  Mass.  1871,  Off.  Gaz.  306;  Wetherell 
v.  Passaic  Zinc  Co.  N.  J.  1872,  2  Off.  Gaz.  471 ; 
Web.  Pat.  C.  41,  note. 

The  authority  of  these  several  cases  applied 
to  the  facts  in  the  present  case,  clearly  establish 
the  conclusions  that  the  defendant,  under  the 
18th  section  of  the  patent  act  of  1836,  may  law- 
fully continue  to  use,  during  the  extendea  pat- 
ent, the  machine  which  they  had  in  use  at  the 
time  of  the  expiration  of  the  original  patent; 
and,  also,  that  the  defendants  may  lawfully 
continue  the  use  of  such  machine,  as  purchf^sers 
from  the  patentee  or. his  legal  assigns,  of  such 
machine,  or  the  right  to  use  the  same. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
New  York. 

The  bill  alleges  that  Myers  &  Eunson  were 
the  original  and  first  inventors  of  a  sawing  ma- 
chine; that  letters  patent  were  granted  to  them 
therefor  on  the  23d  day  of  May,  1854 ;  that  the 
patent  was  extended  for  seven  years  from  May 
23,  1868 ;  that  the  complainants  are  the  owners 
of  the  letters  patent  for  the  state  of  New  Jer- 
sey; that  the  defendants  have  infringed  the 
patent  by  the  .use  of  a  sawing  machine  at  Jer- 
sey City,  Hudson  county.  New  Jersey,  during 
the  extended  time  of  the  patent,  without  right 
or  license;  that  the  complainants  have  thereby 
suffered  great  damage  and  the  defendants  have 
made  large  profit. 

The  answer  of  the  defendants  admits  the  grant 
and  extension  of  the  patent;  admits  that  the 
defendants  use  a  sawing  machine  containing  the 
patented  devices  and  combinations ;  alleges  that 
the  defendants  are  the  successors  in  business  of 
the  firm  of  Dodge  &  Co.;  that  Dodge  &  Co. 
bought  the  machine  in  question  in  1865,  from 
the  Huntington  Machine  Works;  that  Dodge  & 
Co.  subsequently  purchased  all  the  right  of  the 

Eatentees  in  the  original  term  of  tlie  patent  for 
[udson  county,  New  Jersey,  and  used  said  ma- 
.  chine  in  said  county  till  January,  1869,  when 
the  business  passed  into  the  hands  of  the  de- 
fendants, who  have  continued  to  use  said  ma- 
chine ever  since,  and  insist  that  having  owned 
the  right  for  Hudson  county,  N.  J.,  under  the 
original  term,  they  are  protected,  by  virtue  of 
the  acts  of  Congress,  in  the  use  of  the  same  ma- 
chine duriujE  the  extended  term. 
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The  agreed  statement  of  facts  admits  that  in 
1865,  the  predecessors  of  the  defendants  bought 
of  the  Huntington  Machine  Works  a  machine 
which  infringed  the  complainant's  patent,  and 
that  the  company,  selling  to  them  had  no  right 
or  license  to  build  or  sell  the  same;  that  upon 
being  notified  of  the  infringement,  the  purchas- 
ers bought  of  one  Schureman,  who  was  an  as- 
signee of  the  patentees,  the  right  under  the  pat- 
ent for  Hudson  county  for  the  original  term  of 
the  patent;  that  the  defendants  used  the  ma- 
chine in  that  county  during  the  original  term, 
and  have  continued  there  to  use  it  duriiig  the 
extended  term.  The  judge  of  the  circuit  held 
that  they  had  the  right  to  use  the  machine  dur- 
ing the  extended  term,  and  dismissed  the  com- 
plaint. It  is  from  this  decree  that  the  com- 
plainants take  their  appeal. 

The  18th  section  of  the  patent  act  of  1836, 
ends  with  these  words,  viz.:  "And  the  benefit 
of  such  renewal  shall  extend  to  assignees  and 
grantees  of  the  right  to  use  the  thing  patented 
to  the  extent  of  their  respective  interests  there- 
in."   5  Stat,  at  L.  125. 

This  court  has  decided  many  times  that  this 
section  gives  to  an  assignee  of  the  patent  dur- 
ing the  original  term  the  right  to  continue  dur- 
ing the  extended  term  the  use  of  a  machine 
used  by  him  during  the  original  term.  Wilson 
V.  Rousseau,  4  How.  646 ;  Bloomer  v.  McQuew- 
an,  14  How.  539;  Chaffee  v.  Belting  Co.  22 
How.  217,  16  L.  ed.  240;  Bloomer  v.  Millinger, 
1  Wall.  340,  17  L.  ed.  581. 

The  complainants  seek  to  distinguish  the  pres- 
ent from  the  cases  cited  in  this  maimer :  in  ^ose 
instances  they  say  the  machines  were  lawfully 
constructed  by  the  patentees,  or  purchased  from 
the  patentees  or  their  assignees,  whereas  the  ma- 
chine purchased  by  the  defendants  in  this  case 
was  not  a  lawfully  made  machine,  and  was 
never  purchased  from  the  owner  of  the  patent. 

•We  are  of  the  opinion  that  this  dis-  (•417 
tinction  is  not  well  taken.  That  the  purchase  of 
the  machine  was  made  from  an  infringer,  and  a 
wrong  done,  is  true.  When  informed  of  the  of- 
fense, the  purchaser  at  once  corrected  the  evil 
by  purchasing  the  entire  right  of  the  patent- 
ees for  the  county  where  his  machine  was  then 
used,  and  where  it  has  since  been  used.  This 
was  equivalent  to  an  original  lawful  purchase 
or  manufacture  of  the  machine.  By  the  pur- 
chase of  the  right  for  Hudson  county,  and  from 
the  moment  of  that  purchase,  the  defendants 
held  and  used  the  machine  by  a  lawful  title,  as 
perfect  and  complete  against  the  patentees  as 
if  the  original  purchase  had  been  from  them. 
They  then  became,  in  the  language  of  the  stat- 
ute, "grantees  of  the  right  to  use  the  thing  pat- 
ented,'* so  continued  to  the  time  of  the  expira- 
tion of  the  original  patent,  and  the  right  so  to 
use  was,  in  the  further  language  of  the  statute, 
**the  extent  of  their  interest  therein." 

We  are  of  the  opinion  thai  the  decree  of  the 
Circuit  Court  was  correct,  and  that  it  should 
he  affirmed. 

Mr.  Justice  Strong  <li<l  not  sit  in  the  argu- 
ment of  this  case  and  took  no  part  in  its  ded- 

sion. 
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THE    NEW    JERSEY    STEAMBOAT    COM- 
PANY, Plff.  in  Err,, 

ALFRED  PLEASONTON,  Collector  of  Internal 

Revalue. 

(See  S.  a  18  Wall.  478-493.) 
Tarn  upon  receipts  of  steamers — repeal  of  act. 

1.  Owners  of  a  night  line  of  steamers  running 
between  the  cities  of  New  York  and  Albany,  were 
liable  to  a  tax  upon  the  gross  receipts  from  their 
passengers,  under  the  0th  section  of  the  act  of  July 

2.  The  lOSd  section  of  the  act  of  1864  was  whol- 
ly Bui>erseded  by  the  act  of  1866. 

[No.  60.] 
Argued  Nov.  S,  1875.    Decided  Nov,  17,  1875. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs,  J.  M.  Carlisle,  J,  D.  McPherson 
and  IXrm.  P.  Prentiee,  f or  plaintiff  in  error: 

The  proviso  in  section  4  of  the  tariff  act  of 
March  3,  1865,  had  not  been  repealed  in  express 
terms  when  this  cause  of  action  arose,  and  has 
not  been  repealed  since.  This  is  not  denied  on 
the  part  of  the  defendant  in  error.  We  main- 
tain that  it  has  not  been  repealed  by  implica- 
tion. 

No  law  imposing  a  tax  of  21  per  cent  on  the 
gross  receipts  from  transportation,  other  than 
that  "To  Provide  for  Internal  Revenue,"  etc., 
of  June  30, 1864,  as  amended,  is  or  has  been  in 
force  since  1865,  and  the  tax  of  2^  per  cent  il- 
legally collected  from  the  plaintiff,  for  a  return 
of  which  it  now  sues,  is  that  laid  in  section  103 
of  the  act  of  June  30,  1864,  as  amended  by  the 
act  of  July  13,  1866;  in  other  words:  it  is  the 
tax  mentioned  in  the  proviso  in  section  4  of  the 
act  of  March  3,  1865. 

The  act  of  July  13,  1866,  did  not  repeal  by 
implication  the  first  proviso  of  section  4  of  act 
of  March  3,  1865.  It  was  not  the  intention  of 
Congress  to  repeal  it.  '*The  intention  of  the 
law-maker  constitutes  the  law." 

Stewart  v.  Kahn,  11  Wall.  504,  20  L.  ed.  178. 

1.  The  general  intention  of  the  act  of  1866, 
above  referred  to,  as  expressed  in  the  title,  was 
'Ho  reduce  internal  taxation." 

2.  It  would  have  been  very  easy  to  repeal  the 
proviso  in  express  terms,  and  it  cannot  for  a 
moment  be  supposed  that  Congress  would  de- 
signedly leave  its  intention  to  he  spelled  out  in 
the  manner  claimed  by  the  defendant  in  error. 

Dwar.  Stat.,  Potter,  ed.,  p.  219. 

3.  Congress,  as  late  as  July  14,  1870,  appar- 
ently recognizes  the  existence  and  force  of  the 
proviso  in  section  4  of  the  act  of  March  3,  1865. 
Section  25,  of  the  act  of  July  14,  1870  ( 16  Stat, 
at  L.  256) ,  entitled  "An  Act  to  Reduce  Internal 
Taxes,  and  for  Other  Purposes,"  is  in  these 
words:  "Section  25.  And  be  it  further  enact- 
ed, that  section  15  of  the  act  approved  July  14, 
1860,  entitled  'An  Act  Increasing  Temporarily 
the  Duties  on  Imports,  and  for  Other  Pur- 
poses/ and  section  4,  of  the  act  in  amendment 
thereof,  approved  March  3,  1865,  be  and  the 
same  are  hereby  so  amended  that  no  ship,  ves- 
sel, steamer,  boat,  barge  or  flat  belonging  to  any 
citizen  of  the  United  States,  trading  from  one 

Nora. — Repent  of  statute  l>y  implication  —  see 
■ote  to  Henderson's  Tobacco.  20  L.  ed.  U.  S.  235. 
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port  or  point  within  the  United  States,  to  an- 
other port  or  point  within  the  United  States, 
or  employed  in  the  bank,  whale  or  other  fisher- 
ies, shall  hereafter  be  subject  to  a  tonnage  tax 
or  duty  provided  for  in  said  acts;  and  the  pro- 
viso in  section  103  of  the  'Act  to  Provide  Rev- 
enue, to  Support  the  Government  and  Pay  the 
Interest  on  the  Public  Debt,  and  for  Other  Pur- 
poses,' approved  July  30,  1864,  requiring  an 
annual  special  tax  to  be  paid  by  boats,  barges, 
and  flats,  is  hereby  repealed." 

In  the  year  1869,  when  this  tax  was  laid,  sec- 
tion 4  of  the  tariff  act  of  March  3,  1865,  was  in 
full  force,  and  by  the  proviso  therein,  that  the 
receipts  of  vessels  paying  tonnage  duties  shall 
not  be  subject  to  the  tax  provided  in  section 
103  of  the  act  approved  June  30,  1864,  nor  by 
any  act  amendatory  thereof,  the  plaintiff  was 
illegally  taxed  and  is  now  entitled  to  recover. 

It  is  contended  on  the  part  of  the  defendant 
in  error,  and  it  is  held  by  the  court  below,  that 
the  proviso  was  repealed  by  the  act  of  July  13, 
1866.  If  so,  it  was  a  repeal  by  implication 
only.  This  is,  at  best,  such  a  "severe  and  lit- 
eral construction"  as  was  condemned  by  this 
court  in  Btewart  v.  Kahn,  supra. 

After  the  passage  of  the  act  of  1866,  as  be- 
fore, there  were  only  two  statutes  governing 
the  subject,  viz,:  the  act  of  1864,  as  amended, 
and  the  act  of  1865.  The  act  of  1864  laid  the 
tax,  an'd  the  act  of  1865  exempted  the  plaintiff 
from  it.  These  statutes  acted  directly  upon  the 
taxpayer.  But  the  act  of  1866  acted  only  upon 
the  act  of  1864,  changing  some  of  its  provi- 
sions, but  not  affecting  plaintiff  in  error. 

There  is  no  positive  repugnancy  between  the 
provisions  of  these  laws,  such  as  was  held  nec- 
essary to  exist  to  work  a  repeal  by  implication, 
in  the  case  of  Wood  v.  (7.  B,  16  Pet.  342. 

See,  also.  Potter's  Dwarr.  Stat.  154,  notes  4, 5. 

Moreover,  however  wide  an  effect  may  be  giv- 
en to  the  inconsistencies  of  the  two  acts,  the 
Sroviso  of  the  act  of  March  3, 1865,  may  still  be 
eld  to  exist,  while  force  is  given  in  other  re- 
spects to  the  amended  section,  103,  of  the  in^ 
temal  revenue  law  of  1864. 

Atty,  Oen,  v.  Brown,  1  Wis.  513;  Harford  T. 
U.  8,  8  Cranch,  109;  People  v.  Durick,  20  CaL 
94;  Ely  v.  Holton,  15  N.  Y.  595;  Btate  v. 
BraniUy  3  Zab.  484;  State  v.  Minton,  3  Zab. 
529;  Wood  v.  U.  S,  16  Pet.  342. 

It  may  be  of  importance  in  this  discussion  to 
determine  from  the  laws  themselves,  the  inten- 
tion of  Congress,  considering  not  alone  the  ad- 
missions in  the  statute  of  1866,  of  any  words 
indicating  a  repeal  of  the  statute  of  1865,  but 
also  having  regard  to  "the  occasion  and  neces- 
sity of  the  law,  the  defect  in  former  laws  and 
the  designed  remedy,"  in  accordance  with  the 
canons  of  construction  in  the  statutes. 

(a)  In  1861  and  1862,  the  necessity  of  in- 
creasing the  revenue  in  all  possible  and  legiti- 
mate ways  was  felt,  and  the  titles  of  the  vari- 
ous acts  indicate  this;  but  in  1866,  the  act  of 
July  13  expresses  in  its  title  its  object  "to  re- 
duce taxation." 

The  proposition  is  here  maintained,  that  the 
act  of  March  3,  1865,  with  the  proviso  of  sec- 
tion 4,  equalized  the  taxation  of  steamboats  to 
that  on  other  property,  and  no  intention  to  re- 
peal it  can  be  discovered  in  subsequent  legisla- 
tion, but  the  contrary. 

(&)  In  1862,  a  tonnage  duty  of  ten  cents  per 
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ton  was  laid,  act  of  July  14,  1862  (12  Stat,  at 
L.  558),  and  in  1864  another  tax  on  steamboats 
was  laid  by  the  internal  revenue  law  of  June 
30,  1864,  §  103,  the  section  in  question,  viz.: 
on  the  receipts  of  vessels. 

It  is  apparent  that,  as  carrier,  the  steamboats 
had  thus  to  pay  double  taxes.  March  3,  1865, 
this  double  taxation  was  remedied.  The  ton- 
nage duty  was  increased  to  thirty  cents  per  ton 
by  section  4,  and  vessels  paying  tonnage  duty 
were  exempted  from  the  tax  under  section  103 
of  the  internal  revenue  law. 

(c)  The  increased  tonnage  duty  of  thirty 
cents,  instead  of  ten  cents,  imposed  by  the  law 
of  March  3,  1865,  prescribes  a  just  and  econom- 
ical method  of  collecting  from  steamboats  their 
share  in  the  public  burden,  upon  a  definite  and 
easily  ascertained  basis,  and  one  annual  pay- 
ment, in  lieu  of  monthly  instalments.  This  is 
an  improvement,  and  the  amount  of  the  tax  is 
fairly  proportioned  to  the  rates  paid  by  other 
industries,  as,  e.  g,,  a  hotel  would  pay  about 
$750  to  $800  for  the  same  accommodations  as 
these  boats,  wnich  pay,  on  an  average,  over 
$750  apiece. 

(d)  The  presumption  is  not  in  favor  of  spell- 
ing out  a  repeal  of  the  proviso,  but  is  against 
duplicated  taxes. 

(e)  In  section  79  of  the  internal  revenue  law 
of  June  30,  1864,  a  tax  had  been  laid  upon  tne 
hotel  accommodation  of  steamboats  distinct 
and  separate  from  any  tax  imder  section  103, 
in  these  words: 

"All  steamers  and  vessels  upon  the  waters  of 
the  United  States,  on  board  of  which  passengers 
or  travelers  are  provided  with  food  or  lodging, 
shall  be  subject  to,  and  required  to  pay,  $25." 

Thus,  as  this  section  was  allowed  to  stand  in 
1866,  with  the  law  of  1865,  plaintiff's  boats 
were  already  taxed,  both  as  hotels  and  as  car- 
riers, and  proportionately  to  other  industries. 
The  whole  subject  seems,  therefore,  to  have 
been  carefully  considered  by  Congress,  and  no 
repeal  is  fotmd  of  the  law  of  1865,  or  any  ex- 
pression of  intention  to  lay  new  taxes. 

(/)  Confirmation  of  this  view  is  found  in  the 
fact,  foimd  on  the  trial  and  presented  by  the 
case,  that  no  claim  of  right  to  tax  the  table  re- 
ceipts of  plaintiff's  boato  has  been  made,  and 
they  were  not  taxed. 

Messrs.  Geo. H. Willian&f,  Atty.  Oen.,  and  C. 
H.  Rill,  Ass t.  Atty,  Oen.,  for  defendant  in  error : 

Comparing  the  two  statutes  together,  the 
proper  construction  of  the  act  of  1866  would 
seem  to  be  clear.  By  the  act  of  1864,  steam- 
boat companies  like  the  plaintiff  were  obliged 
to  pay  a  tax  of  21  per  cent  upon  their  gross  re- 
ceipts, which  would  cover  as  well  money  re- 
ceived as  freight,  and  for  carrying  the  mail,  as 
money  receiv^  from  passengers.  Bv  the  amend- 
atory act  the  tax  is  limitid  to  the  gross  re- 
ceipts from  passengers  and  from  mail,  and  the 
other  receipts  of  the  company  are  exempted. 

When  the  statute  imposed  a  tax  upon  "the 
gross  receipts  from  passengers,"  it  must  intend 
the  entire  receipts  from  passengers  for  their 
trip  between  New  York  and  Albany,  when  the 
same  is  received  directly  by  the  steamboat  com- 
pany. There  may  be  instances,  as  in  the  case 
of  sleeping  cars  on  railroads,  where  a  distinc- 
tion is  to  be  made  between  the  amount  charged 
for  transportation  and  the  amount  charged  for 
sleeping  and  other  accommodations  furnished 
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by  third  persons,  and  not  by  the  carrier.  But, 
however  this  may  be,  in  the  case  of  a  steamboat 
company  where  the  gross  receipts  are  received 
by  the  company  for  its  own  benefit,  and  where 
it  furnishes  the  night  accommodation  as  well  as 
transportation  for  passengers  between  two  cit- 
ies, the  words  in  the  statute  must  have  their 
natural  meaning.  The  money  received  for 
state-rooms  and  berths  is  received  from  passen- 
gers as  much  as  the  money  received  for  the  fare 
only;  and  by  referring  to  the  statute  of  which 
this  is  amendatory,  it  is  evident  that  the  inten- 
tion of  Congress  was  only  to  exempt  the  freight 
and  receipts  of  that  nature. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
New  York. 

The  plaintiffs  in  error  instituted  the  suit  to 
recover  back  the  amount  of  a  tax  which  they  al- 
lege was  exacted  from  them  without  warrant  of 
law.  They  were  the  owners  of  a  night  line  of 
steamers  running  between  the  cities  of  New 
York  and  Albany.  The  tax  was  upon  the  gross 
receipts  from  their  passengers.  Payment  was 
required  by  the  collector  under  the  9th  section 
of  the  act  of  July  13, 1866  ( 14  Stat,  at  L.  135) . 
The  facts,  agreed  by  the  parties,  make  prima 
facie  a  clear  case  of  liability  within  the  lan- 
guage of  this  law.  The  tax  was  exacted  only  to 
the  amount  prescribed  and  upon  a  subject  spec- 
ified. Ihere  is  no  complaint  as  to  either  of 
these  particulars.  If  this  were  the  whole  case 
there  could  be  no  controversy  between  the  par- 
ities and,  doubtless,  the  case  would  not  be  here. 
But  the  plaintiffs  in  error  insist  that,  by  reason 
of  certain  provisions  in  the  acts  of  June  30, 
1864,  and  of  March  3,  1865,  the  9th  section  of 
the  act  of  1866  does  not  apply  to  receipts  from 
passengers  upon  their  steamers. 

The  103d  section  of  the  act  of  1864  (13  Stat, 
at  L.  275),  imposed  a  tax  of  2^  per  cent  of  the 
gross  receipts  from  passengers,  freights,  and 
the  transportation  of  the  mails,  earned  by 
steamboats  within  the  category  of  those  of  the 
plaintiffs  in  error. 

A  proviso  in  the  4th  section  of  the  act  of 
1865  (13  Stat,  at  L.  478),  declared  "that  the 
receipts  of  vessels  paying  tonnage  duty  shall 
not  be  subject  to  the  tax  provided  in  section 
103  of  the  act  of  1864,  nor  by  any  act  amenda- 
tory thereof." 

The  steamers  of  the  plaintiffs  in  error  paid 
such  tonnage  *duty.  Under  these  acts  [*400 
they  were  entitled  to  the  exemption  claimed. 

But  the  9th  section  of  the  act  of  1866  declared 
that  the  103d  section  of  the  act  of  1864  should 
"be  amended  by  striking  out  all  after  the  en- 
acting clause  and  inserting  in  lieu  thereof,  the 
following."  It  then  proceeds  to  tax  the  receipts 
from  passengers  and  for  carrying  the  mails  im- 
der contracts  made  prior  to  the  taking  effect  of 
the  act,  as  was  done  by  the  section  amended; 
but  it  wholly  omits  the  tax  upon  freights  and 
upon  receipts  for  carrying  the  mails  under  con- 
tracts thereafter  made,  to  which  they  would 
have  been  liable  under  that  section,  standing 
alone,  before  it  was  amended.  Three  things 
were  taxed  by  the  original  section,  and  but  one 
of  them,  with  the  limited  exception  as  to  the 
mails,  by  the  section  wliich  superseded  it  and 
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took  its  place.  The  70th  section  declares  "that 
this  act  shall  take  effect,  where  not  otherwise 
provided,  on  the  first  day  of  August,  1666,  and 
all  provisions  of  any  former  act  inconsistent 
with  the  provisions  of  this  act  are  hereby  re- 
pealed." 

The  103d  section  of  the  act  of  1864  was  thus 
superseded  and  annulled.  The  proviso  in  the 
4th  section  of  the  act  of  1865  fell  with  it.  The 
latter  referred  to  the  former.  When  the  former 
ceased  to  exist  there  was  nothing  left  for  the 
latter  to  operate  upon.  The  9th  section  was 
much  more  limited  in  the  taxes  which  it  im- 
posed than  the  103d.  The  two  sections  were 
the  same  neither  in  letter  nor  substance. 

The  tonnage  duty  in  question  was  imposed 
by  the  15th  section  of  the  act  of  July  14,  1862 
( 12  Stat,  at  L.  558 ) .  It  was  30  cents  per  ton, 
and  was  to  be  paid  once  a  year.  The  exemptions 
in  the  9th  section  must  have  exceeded  it  largely 
in  amount.  It  may  well  be  that,  by  reason  of 
these  remissions,  it  was  deemed  proper  by  Con- 
gress that  the  tax  upon  the  receipts  from  pas- 
sengers, as  well  as  the  tonnage  duty,  should 
thereafter  be  paid,  and  that  the  exemption  as  to 
the  former,  given  by  the  act  of  1865,  should  no 
491*]  longer  continue.  Such,  in  our  *  judg- 
ment, was  the  intent  and  effect  of  the  9th  sec- 
tion of  the  act  of  1866.  It  is  said  that  the 
proviso  in  the  act  of  1865  is  not  expressly  re- 
pealed. There  was  no  necessity  for  an  express 
declaration  upon  the  subject.  It  was  supersed- 
ed by  the  abrogation  of  the  103d  section.  And 
the  70th  section  of  the  act  of  1866  in  terms  re- 
pealed "all  the  provisions  in  any  former  act 
inconsistent  with  the  provisions  of  this  act." 
The  9th  section  of  this  act  declares  that  the  tax 
here  in  question  shall  be  paid.  The  proviso  in 
the  act  of  1865  declares  that  it  shall  not  be  paid. 

Can  there  be  a  clearer  inconsistency  than  that 
which  subsists  between  these  provisions?  If 
Congress  intended  that  the  exemption  should 
continue  under  the  act  of  1866  as  it  was  under 
the  act  of  1864,  it  would  have  been  easy  to  say 
so  and,  doubtless,  this  would  have  been  done. 

It  is  insisted  that  the  25th  section  of  the  act 
of  July  14,  1870  (16  Stat,  at  L.  269),  recogniz- 
es the  continuing  existence  and  force  of  the  pro- 
viso in  question.    That  section  is  as  follows : 

"Sec.  25.  And  be  it  further  enacted,  that  sec- 
tion 16  of  the  act  approved  July  14,  1862,  en- 
titled *An  Act  Increasing  Temporarily  the 
Duties  on  Imports,  and  for  Other  Purposes,* 
and  section  4  of  the  act  in  amendment  thereof, 
approved.  March  3,  1865,  be  and  the  same  are 
hereby  so  amended  that  no  ship,  vessel,  steam- 
er, bc^t,  barge,  or  flat,  belonging  to  any  citizen 
of  the  United  States,  trading  from  one  port  or 
point  within  the  United  States  to  another  port 
or  point  within  the  United  Staes,  or  employed 
in  the  bank,  whale  or  other  fisheries,  shall  here- 
after be  subject  to  the  tonnage  tax  or  duty  pro- 
vided for  in  said  acts;  and  the  proviso  in  sec- 
tion 103  of  the  *Act  to  Provide  Revenue  to  Sup- 
port the  Government  and  to  Pay  Interest  on 
the  Public  Debt,  and  for  Other  Purposes,'  ap- 
proved June  30th,  1864,  requiring  an  annual 
special  tax  to  be  paid  by  boats,  barges,  and 
flats,  is  hereby  repealed."  This  section  sug- 
gests several  remarks. 

(1)  Section  4  of  the  act  of  1865  contains 
492*1  other  matters  *beside8  the  proviso  in 
question.  There  is  a  reference  in  the  25th  sec- 
18  Wall. 


tion  to  one  of  those  other  matters,  but  none  to 
the  proviso. 

(2)  The  abrogation  of  the  tonnage  duty,  as 
thus  declared,  may  have  been  because  of  the  im- 
position of  the  tax  here  in  question  by  the  9th 
section  of  the  act  of  1866,  in  addition  to  ton- 
nage duty.  It  was  a  return  to  the  liberal  spirit 
manifested  by  the  act  of  1865,  but  instead  of 
remitting  the  tax  upon  passengers  and  retain- 
ing the  tonnage  duty,  it  remits  the  latter  and 
retains  the  former.  It  is  not  to  be  supposed 
that  Congress  intended  to  give  up  both.  This 
legislation  gives  no  support  to  the  views  of  the 
plaintiffs  in  error. 

(3)  The  reference  to  the  103d  section  of  the 
act  of  1864  involves  an  error  of  fact.  That  sec- 
tion contains  no  such  proviso  or  provision  as 
is  mentioned,  and,  as  before  shown,  it  was 
wholly  superseded  by  the  act  of  1866.  The 
proviso  referred  to  is  in  the  9th  section  of  the 
last-named  act.  The  reference  to  it  does  not 
in  any  wise  affect  the  case  before  us. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  judgment  of  the  court  in 
this  case.  The  act  of  March  3,  1865,  exempted 
vessels  which  paid  tonnage  duty  from  paying 
the  2i  per  cent  on  gross  receipts  imposed  by 
the  103d  section  of  the  internal  revenue  act  of 
1864.  The  act  of  1866  amended  this  section  by 
exacting  the  2i  per  cent  on  receipts  from  pas- 
sengers and  mails  only,  and  not  on  receipts 
from  freight.  A  few  ether  minor  alterations 
were  made.  Such  an  amendment  as  this,  in  my 
judgment,  cannot  have  the  effect  of  repealing 
the  exemption  granted  to  vessels  paying  ton- 
nage duty.  It  is  contended  that  the  mode  of 
making  the  amendment  makes  a  difference, 
namely:  by  striking  out  all  after  the  enacting 
clause  of  the  103d  section  and  re-enacting  it 
with  the  modification  alluded  to.  It  seems  to 
me  that  the  substance  rather  than  the  form 
should  govern  the  construction.  The  several 
laws  on  the  subject  of  internal  revenue 
*con8titute  one  system,  all  in  pari  ma-  [*493 
teria;  and  if  modifications  of  certain  sections 
by  amendments  are  to  have  the  effect  of  making 
those  sections  absolute  law,  discharged  from  all 
qualifications  and  exemptions  created  by  other 
parts  of  the  system,  the  result  will  be  to  de- 
range the  harmony  of  tlie  system  as  a  whole. 
If  farm  products  generally  are  taxed  one  per 
cent,  but  by  a  special  law  cotton  is  taxed  $10  a 
bale,  and  by  another  special  law  wheat  is  taxed 
twenty  cents  a  bushel,  can  it  be  that  an  altera- 
tion of  the  section  taxing  farm  products  gener- 
ally, from  one  per  cent  to  two  per  cent,  will  ab- 
rogate the  special  tax  on  cotton  and  wheat? 
It  is  a  rule  that  special  laws  are  not  abrogated 
by  general  ones,  unless  the  intent  to  do  it  be 
very  clear.  It  seems  to  me  that  this  rule  Is 
lost  sight  of  in  the  judgment  of  the  court. 

THE   BOARD  OF  SUPERVISORS  OF  CAR- 
ROLL COUNTY,  Plff.  in  Err., 

V. 

UNITED  STATES  ex  rel.  JOHN  REYNOLDS. 

(See  S.  C.  18  Wall.  71-84.) 

Mandamus  to  county  officer — supervisors'  dut^ 
— state  decisions,  when  followed. 

1.  A  mandamus  will  not  be  awarded  to  compe 
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nmnty  offioArw  of  n.  stat*  to  do  any  act  which  they 
are  not  anthorlzed  to  do  by  the  laws  of  the  state 
from  which  they  derive  their  powers. 

2.  It  Is  not  the  duty  of  the  board  of  superrisors 
of  a  coulitj  In  the  state  of  Iowa  to  levy  a  special 
tax,  In  addition  to  a  county  tax  of  four  mills  upon 
the  dollar,  to  s&tlsfy  A  judgment  recovered  against 
the  county  for  its  ordinary  Indebtedness,  under  the 
statutes  of  the  state. 

8.  This  court  will  adopt  the  construction  of  a 
state  statute  settled  In  the  courts  of  the  state, 
though  It  may  not  accord  with  it  in  opinion. 

[No.  78.] 
Bubmitted  Nov.  6, 1875.  Decided  Nov.  2^  187S. 

IN  ERROR  to  the  Circuit  CJourt  of  the  United 
States  for  the  District  of  Iowa. 

The  case  is  stated  by  the  court. 

Mr.  Isaao  Cook,  for  plaintiff  in  error; 

The  judgment  in  this  case  having  been  ren- 
dered upon  ordinary  warrant,  payable  from  the 
ordinary  revenue  of  the  county,  and  the  board 
of  supervisors  having  levied  four  mills  ordinary 
counfy  tax,  which  is  the  highest  rate,  as  limit^ 
by  section  710,  that  they  could  levy,  their  re- 
turn to  the  alternative  writ  setting  forth  these 
facts  was  a  complete  answer  to  the  information, 
and  a  bar  to  the  issuance  of  the  peremptory 
writ,  unless  some  other  statute  gives  the  power 
to  levy  a  special  tax  for  the  pa3rment  of  the 
judgment.  The  claim  is  that  section  3275  of 
revision  of  1860,  gives  the  power;  and  it  is  not 
claimed  that  any  other  statute  does. 

Sections  3274  and  3275  of  the  revision  of 
I860  are  as  follows: 

''Sec.  3274.  Public  buildings  owned  by  the 
state  or  any  coimty,  city,  school  district,  or 
other  civil  corporation,  or  any  other  public 
property  which  is  necessary  and  proper  for  car- 
rying out  the  general  purposes  tor  which  any 
such  corporation  is  organized,  are  exempt  from 
execution.  The  property  of  a  private  citizen 
can  in  no  case  be  levied  upon  to  pay  the  debt 
of  a  civil  corporation." 

"Sec.  3275.  In  case  no  property  is  found  on 
which  to  levy,  which  is  not  exempted  by  the 
last  section,  or  if  the  judgment  creditor  elect 
not  to  issue  execution  against  such  corporation, 
he  is  entitled  to  the  amount  of  his  judgment 
and  costs,  in  the  ordinary  evidences  of  indebt- 
edness issued  by  that  corporation.  And  if  the 
debtor  corporation  issues  no  scrip  or  evidences 
of  debt,  a  tax  must  be  levied  as  early  as  prac- 
ticable, sufficient  to  pay  off  the  judgment,  with 
interest  and  costs." 

The  revision  of  1860  was  the  law  in  force 
when  the  judgment  below  was  rendered  in  this 
case.  The  law  of  1860  seemed  to  contemplate 
that  a  judgment  might  be  discharged  by  scrip 
or  evidences  of  debt,  and  that  only  in  cases 
where  no  scrip  was  issued,  taxes  were  to  be 
levied;  but  in  the  cases  from  the  Iowa  reports, 
the  Iowa  courts  have  held  that  corporations 
that  do  issue  scrip  can  be  compelled  to  levy 
the  highest  rate  of  tax  which  the  law  empowers 
them  to  levy  for  the  purpose  of  paying  judg- 
ments. Following  the  courts  in  this  respect, 
the  legislature,  in  the  last  revision,  left  out  all 
that  was  said  about  paying  a  judgment  with 
scrip.  In  every  other  respect  the  one  statute 
is  the  exact  equivalent  of  the  other. 

See,  State  v..  Davenport,  12  la.  342,  where 
the  court  holds  that  a  creditor  might,  at  his 

NoTB. — Adoption   l>y  Federal   courts   of  inter- 
pretoHon  of  state  statutes  hu  the  state  courts-^ 
•m  notes,  11  C  C  A.  72;  29  C  C.  A.  556. 
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election,  take  scrip  in  payment  of  his  judg- 
ment, but  cannot  be  compelled  to  do  so  under 
this  section.  In  the  case  of  a  judgment  ren- 
dered upon  ordinary  indebtedness,  payable 
from  the  ordinary  revenues  of  the  corporation, 
the  judgment  creditor  can  look  only  to  the 
ordinary  revenues  for  payment,  and  cannot  en- 
force the  levy  and  collection  of  a  special  tax 
for  that  purpose.  The  courts  will,  however, 
compel  the  levy  of  the  highest  rate  of  ordinary 
tax  for  the  purpose  of  paying  judgments  ren- 
dered upon  ordinary  indebtedness. 

The  supreme  court  of  Iowa  has  held  uni- 
formly, that  section  3275  does  not  invest  cor- 
porations with  the  power  to  levy  taxes.  That 
court  holds  that  this  section  directs  duties  to 
be  p^f ormed  bv  the  taxing  officers,  u^der  pow- 
ers given  elsewnere  in  the  statute,  but  does  not 
extend  their  powers  beyond  the  limits  pre- 
scribed in  other  parts  of  the  statute,  where  the 
power  to  levv  taxes  is  expressly  given,  and  the 
limit  fixed  beyond  which  ts^es  cannot  be 
levied.  The  decisions  of  that  court  on  this  sub- 
ject have  been  uniform  and  extend  through  a 
period  of  about  ten  years. 

Clark  y.  Davenport,  14  la.  494;  R.  Land 
Co.  Y.  Sao  Co.  39  la.  124,  and  R.  Land  Co.  v. 
Sao  Co.,  and  William  H.  Hohhs,  Treasurer, 
not  yet  reported;  Coy  v.  City  of  Lyons,  17  la. 
1;  Ostoald  v.  Thedinga,  17  la.  13;  Porter  v. 
Thomson,  22  la.  391;  Co/pn  T.  Davenport,  26 
la.  515;  MoCready  v.  Seaton,  29  la.  356. 

The  construction  given  by  the  supreme  court 
of  Iowa  to  section  3275,  in  the  cases  cited,  has 
been  uniform  since  the  first  case  arose  under 
that  section  in  1863.  The  decisions  have  ail 
been  consistent  with  each  other  and  they  stand, 
I  respectfully  submit,  upon  well  established 
principles. 

''Specific  provisions  relating  to  a  particular 
subject,  must  govern  in  respect  to  that  subject 
as  against  general  provisions  in  other  parts  of 
the  law,  which  might  otherwise  be  broad 
enouffh  to  include  it." 

F^t  v.  Felt,  19  Wis.  208;  De  Winton  v.  Bre- 
con, 26  Beav.  533;  Pretty  v.  Solly,  26  Beav. 
606. 

Section  3275,  being  general,  and  applying  to 
all  corporations  alike,  and  merely  directing 
how  the  payment  of  judgments  is  to  be  provid- 
ed for,  must,  upon  the  principle  stated  in  the 
last  quotation,  be  controlled  and  limited  by  the 
specific  enactments  which,  in  any  given  case, 
expressly  give  to  particular  officers  the  power 
to  levy  taxes,  and  at  the  same  time  limit  the 
rate  of  the  levy;  as,  for  example,  section  710, 
which  provides  that  the  board  of  supervisors 
shall  levy  annually  an  ordinary  county  tax, 
which  shall  not  exceed  four  mills  on  a  dollar. 
The  intention  of  the  legislature,  as  plainly  ex- 

i)ressed  in  the  statutes  we  have  cited,  is  to 
imit  the  levy  of  county  taxes  to  four  mills  cm 
a  dollar,  unless  the  tax  payers  themselves  by  a 
vote  authorize  an  additional  special  levy.  See, 
Rev.  §  250  et  seq.,  above  cited. 

If  section  3275  creates  the  power  to  levy  spe- 
cial taxes  to  pay  judgments,  rendered  upon 
ordinary  indebte<hiess,  then  all  these  provisions- 
intended  to  limit  the  power  of  public  officers, 
and  protect  the  tax  payers,  are  nullified  by  the- 
simple  process  of  procuring  a  judgment  to  be? 
rendered  upon  liquidated  county  indebtedness. 
In  addition  to  the  decisions  of  the  supreme 
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eourt  of  I«wa  ajbove  cited,  I  call  attention  to 
the  fact  that  the  legislature,  in  the  Code  of 
1873,  has  re-enacted,  in  the  same  language,  the 
material  parts  of  section  3275  of  the  Revision 
of  1860.    Code  of  1873,  §  3049. 

Hie  legislature  has  thus  adopted  the  con- 
struction giiPen  to  that  statute  by  the  supreme 
court. 

'The  re-enactment  of  a  previous  statute  oper- 
ates as  a  legislative  adoption  of  the  judicial 
eonstruction  of  such  statute.'* 

Bk.  y.  Meagher,  33  Ala.  622;  McKee  v.  Mc- 
Kee,  17  Md.  352;  Drenan  v.  People,  10  Mich. 
169;  Draper  v.  Emerson,  22  Wis.  147. 

The  law  of  Iowa  is,  under  the  34th  section 
of  the  judiciary  act,  1  Stat,  at  L.  92,  the  law  of 
this  court  in  this  case. 

Leffmgwell  v.  Warren,  2  Black,  599,  17  L. 
ed.  261;  Ohriaty  v.  Pridgeon,  4  Wall.  196,  18 
L.  ed.  322. 

The  only  answer  that  I  have  ever  heard  to 
the  view  stated  above,  and  all  the  answer  that 
I  apprehend  can  be  made  is  to  refer  to  the 
opinion  of  this  court  in  the  case  of  Butz  v.  Mus- 
catine, 8  Wall.  675,  19  L.  ed.  490. 

But  I  respectfully  submit  that  that  case  fur- 
nishes no  answer  at  all  to  the  propositions 
ureed  by  the  plaintiff  in  error  in  this. 

It  is  proper  to  remember  that  all  the  cases 
that  have  been  before  this  court  from  Iowa, 
relating  to  county  or  city  indebtedness,  arose 
upjon  special  indebtedness  contracted  in  aid  of 
railroads  under  section  250,  above  cited  in  the 
case  of  counties,  and  under  some  like  provision 
of  the  city  charter  in  the  case  of  cities.  I  need 
not  refer  to  the  cases  in  detail  to  support  this 
statement,  for  I  believe  the  fact  will  not  be 

3 questioned.  All  the  cases  cited  above  from 
owa,  in  which  the  supreme  court  of  the  state 
has  held  that  a  special  tax  could  not  be  levied 
to  pay  a  judgment,  are  cases  in  which  the  judg- 
ment was  rendered  upon  ordinary  indebtedness. 
The  Iowa  coiirt  has  held  that  the  mandamus 
will  lie  to  compel  the  levy  of  a  special  tax  to 
pay  a  judgment  rendered  upon  special  indebt- 
edness. 

See  DosB  v.  Johnson  Co,  12  la.  237 ;  Clark  v. 
Davenport,  12  la.  335  and  14  la.  494. 

Since,  therefore,  no  case  has  ever  been  before 
this  court,  in  which  the  question  of  levying  a 
tax  to  pay  a  judgment  against  a  county  in  Iowa, 
rendered  upon  ordinary  indebtedness,  was  in- 
volved, it  is  impossible  that  there  can  be  any 
conflict  or  difference  in  the  decisions  of  the  two 
courts  upon  the  question  presented  in  this  case. 

Messrs.  Grant  d  Smith  and  Jno.  B.  8<m- 
horn,  for  defendant  in  error : 

The  question  as  to  the  duty  of  the  defendants 
to  levy  a  tax  sufficient  to  pay  the  judgment, 
without  regard  to  the  ordinary  power  of  taxa- 
tion, has  been  settled  by  the  court  and  requires 
no  argument  now. 

Butz  y.  Muscatine,  supra. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

On  the  13th  day  of  May,  a.  d.  1869,  the  re- 
lator obtained  in  the  court  below  a  judgment 
agadnst  the  county  of  Carroll,  for  the  sum  of 
$19,946.76.  The  judgment  was  for  the  amount 
doe  upon  sundry  county  warrants,  issued  for  the 
ordinary  expenditures  of  the  county,  and  all 
of  them  issued  after  January  1,  18(55.  An  exe- 
18  Wall. 


cution  having  been  awarded  tipon  the  Judgment 
and  returned,  "Nulla  bona"  the  relator  sued 
out  this  writ  of  mandamus  to  compel  the  board 
of  supervisors  of  the  county  to  levy  a  specific 
tax  sufficient  to  pay  the  debt,  interest  and  costs, 
and  to  apply  the  same,  when  collected,  to  the 
pa3rment.  To  this  writ  the  supervisors  re* 
turned  in  substance,  after  averring  tliat  the 
judgment  had  been  obtained  upon  ordinary 
county  warrants  issued  for  the  ordinary  ex- 
penditures of  the  county,  that  they  had  levied  a 
coimty  tax  for  the  current  year  of  four  mills  on 
the  dollar  of  the  taxable  property  of  the  county 
and  that  they  propose  to  levy  a  similar  tax  for 
each  succeeding  year  until  the  judgment  should 
be  paid.  They  further  returned  that  they  had 
no  power  to  levy  a  tax  at  any  higher  rate.  A 
general  demurrer  to  this  return  was  then  inter- 
posed, which  the  circuit  court  sustained. 
Hence  this  writ  of  error. 

It  is  very  plain  that  a  mandamus  will  not  be 
awarded  to  compel  county  omcers  of  a  state  to 
do  any  act  which  they  are  not  authorized  to  do 
b^  the  laws  of  the  state  from  which  they  de- 
rive their  powers.  Such  officers  are  the  crea- 
tures of  the  statute  Ifiw,  brought  into  existence 
for  public  purposes,  and  having  no  authority 
beyond  that  conferred  upon  them  by  the  author 
of  their  being.  And  it  may  be  observed  that  the 
office  of  a  writ  of  mandamus  is  not  to  create 
duties,  but  to  compel  the  discharge  of  those 
already  existing.  A  relator  must  always  have 
a  clear  right  to  the  performance  of  a  duty  rest- 
ing on  the  defendant  before  the  writ  can  be  in- 
voked. Is  it,  then,  the  duty  of  the  board  of 
supervisors  of  a  county  in  the  state  of  Iowa  to 
levy  a  special  tax,  in  addition  to  a  county  tax 
of  four  mills  upon  the  -dollar  to  satisfy  a  judg- 
ment recovered  against  the  county  for  its  ordi- 
nary indebtedness?  The  question  can  be  an- 
swered only  by  reference  to  the  statutes  of  the 
state. 

*By  an  act  of  the  legislature  enacted  [*78 
on  the  22d  of  March,  1860  (Civil  Code,  1860,  § 
302,  et  seq.),  it  was  declared  that  in  each  or- 
ganized county  of  the  state  there  should  be  a 
board  of  supervisors,  the  duties  of  which  were 
defined.  Prior  to  that  time  the  financial  affairs 
of  the  several  counties  had  been,  by  the  law, 
committed  to  the  charge  of  a  coimty  judge. 
But  on  the  2d  of  April,  1860,  a  further  aet  was 
passed,  to  take  effect  on  the  fi.rst  day  of  Jan- 
uary, 1861,  which  enacted  that  all  laws  in  force 
at  the  time  of  its  taking  effect,  devolving  any 
jurisdiction  or  powers  on  county  judges,  should 
be  held  to  apply  to  and  devolve  such  jurisdic- 
tion upon  the  county  board  of  supervisors,  in 
the  same  manner  and  to  the  same  extent  as 
though  the  words  "county  board  of  supervis- 
ors" occurred  in  said  laws  instead  of  the  words 
"county  judge."  Civil  Code,  $  330.  Whatever 
power,  therefore,  the  county  judge  possessed 
prior  to  that  enactment  to  levy  taxes  for  any 
purpose,  was  devolved  upon  the  county  board 
with  all  its  limitations.  They  may  levy  those 
taxes  which  he  was  empowered  to  levy,  and  no 
more,  unless  larger  authority  has,  by  other 
statutes,  been  given  to  them,  l^y  the  act  of 
April  3,  1860  (Civil  Code,  710),  they  are  re- 
quired to  levy  the  following  taxes  annually 
upon  the  assessed  value  of  the  taxable  property 
in  the  county:  1.  For  state  revenue  one  and  one 
half  mills  on  a  dollar  when  no  rate  is  directed 
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by  the  censuis  bbard,  ahd  that  board  is  prohibit- 
«»d  from  directing  a  rate  greater  than  two  mills 
on  a  dollar.  2.  For  ordinary  county  rerenue, 
including  the  support  of  the  poor,  not  more 
than  four  mills  on  a  dollar,  and  a  poll-tax  of 
fifty  cents.  3.  For  support  of  schools  not  less 
than  one  and  not  more  than  two  mills  on  a  dol- 
lar. And,  4,  for  making  and  repairing  bridges 
not  more  than  one  mill  on  the  dollar,  whenever 
they  shall  deem  it  necessary.  This  act  confers 
all  the  powers  wnich  the  county  board  possess 
to  levy  a  tax  for  ordinary  county  revenue.  It 
is  not  claimed  that  larger  authority  was  ever 
given.  And  this,  it  is  to  be  observed,  is  express- 
ly limited  to  the  levy  of  a  tax  of  not  more 
than  four  mills  upon  the  dollar. 
79*]  'The  board,  however,  have  authority,  in 
certain  specified  cases,  to  levy  a  special  tax  to 
defray  certain  extraordinary  expenditures.  Suc- 
ceeding, as  they  did,  to  the  powers  and  duties 
of  the  county  judge,  whatever  he  was  author- 
ized to  do  in  this  behalf  they  may  do.  He  had 
been  empowered  by  section  250  of  the  Code  to 
submit  to  the  people  of  the  county  at  any  regu- 
lar election,  or  at  a  special  one  called  for  that 
piirpose,  the  questions  whether  money  might  be 
borrowed  to  aid  in  the  erection  of  public  build- 
ings; whether  the  county  would  construct,  or 
aid  to  construct,  any  road  or  bridge  which 
might  call  for  an  extraordinary  expenditure; 
whether  stock  should  be  permitted  to  run  at 
large  and,  generally,  any  (juestion  of  local  or 
police  regulation  not  inconsistent  with  the  laws 
of  the  state.  He  was  also  empowered,  when- 
ever the  warrants  of  the  county  were  depreciat- 
ed in  value,  to  submit  the  question  whether  a 
tax  of  a  higher  rate  than  that  provided  by  law 
should  be  levied,  and  the  252d  section  enacted 
that  when  a  question  so  submitted  involved  the 
borrowing  or  expenditure  of  money,  the  submis- 
sion of  the  question  should  be  accompanied  by  a 
provision  to  lay  a  tax  for  the  payment  thereof, 
in  addition  to  the  usual  tax,,  and  that  no  vote 
approving  the  borrowing  or  expenditure  should 
be  of  any  effect  unless  the  tax  was  also  adopted. 
Thus  it  appears  that  the  statutes  of  the  state 
have  made  provision  for  ordinary  county  taxes, 
limiting  them  to  a  rate  not  exceeding  four 
mills,  and,  also,  for  special  taxes  beyond  that 
limit,  in  certain  defined  contingencies.  No 
statute  was  in  existence  when  this  writ  was 
sued  out  authorizing  the  county  board  to  levy  a 
special  tax  for  ordinary  revenue,  or  for  ordi- 
nary expenditure,  or,  indeed,  for  any  purpose 
except  those  we  have  noticed,  unless  it  be 
found  in  section  3275  of  the  Code,  to  which  we 
shall  presently  refer.  And  tne  legislature  of 
the  state  has  made  a  clear  distinction  between 
ordinary  county  taxation,  which  the  board  of 
county  supervisors  may,  at  their  discretion, 
levy  within  prescribed  limits,  and  special  taxa- 
tion for  extraordinary  emergencies,  which  can 
only  be  imposed  in  obedience  to  a  popular  vote. 
In  this  case  the  warrants  upon  which  the  re- 
80*]  lator's  judgment  *was  obtained  were  all 
ordinary  warrants,  drawn  upon  the  treasury  of 
the  county,  and,  as  is  admitted  by  the  demur- 
rer, drawn  fgr  the  ordinary  expenses  of  the 
county.  None  of  them  were  issued  in  pursuance 
of  a  popular  vote,  or  for  any  extraordinary  ex- 
penditure. They  were  such  instruments  as  the 
legislature  contemplated  might  be  employed  in 
conducting  the  current  and  usual  business  of 
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the  county.  The  act  which  empowers  the  coun- 
ty board  to  levy  a  tax  for  ordinary  county  rev- 
enue speaks  of  them  and  evidently  intends  that 
they  shall  be  satisfied,  either  from  the  pro- 
ceeds of  that  tax,  or  by  their  being  received  in 
payment  thereof.  They  are  simply  a  means  of 
anticipating  ordinary  revenue. 

But  it  has  been  argued  on  behalf  of  the  re- 
lator, that  section  3275  of  the  Code  confers 
upon  the  county  board  the  power  and  makes 
it  their  duty  to  levy  a  special  tax  beyond  the 
tax  authorized  by  section  710,  whenever  a  judg- 
ment has  been  recovered  against  the  county, 
even  though  that  judgment  may  be  for  ordinary 
county  indebtedness.  That  section  is  found  in 
a  statute  relating  to  executions,  and  it  is  as  fol- 
lows :  "In  case  no  property  is  found  upon  which 
to  levy,  which  is  not  exempted  by  the  last  sec- 
tion (section  3274) ,  or  if  the  jud^ent  creditor 
elect  not  to  issue  execution  agamst  such  cor- 
poration (a  municipal  one),  he  is  entitled  to 
the  amount  of  his  judgment  and  costs  in  the 
ordinary  evidences  of  indebtedness  issued  by 
that  corporation.  And  if  the  debtor  corporation 
issues  no  scrip  or  evidences  of  debt,  a  tax  must 
be  levied  as  early  as  practicable,  sufficient  to 
pay  off  the  judgment  with  interest  and  costs." 
The  next  preceding  section  had  enacted  tliat 
public  buildings  owned  by  the  state  or  any  mu- 
nicipal corporation,  and  any  other  public  prop- 
erty necessary  and  proper  for  carrying  out  the 
general  purpose  for  which  any  such  corporation 
is  organized,  should  be  exempt  from  execution ; 
and  that  the  property  of  a  private  citizen 
should  in  no  case  be  levied  upon  to  pay  the  debt 
of  such  a  corporation.  Neither  of  these  sections 
declares  that  a  special  tax  shall  or  may  be 
levied  to  pay  any  judgment  against  a  munici- 
pal body.  All  that  is  said  is,  tliat  in  certain 
•contingencies,  a  tax  must  be  levied  suf-  (•81 
ficient  to  pay  off  the  judgment.  But  whether 
this  tax  is  to  be  a  special  one,  or  the  tax  Au- 
thority to  levy  which  was  given  to  the  county 
board  by  the  710th  section,  the  act  does  not  say. 
It  is  certainly  remarkable,  that  if  it  was  in- 
tended to  grant  a  new  power  to  levy  a  tax  for 
the  payment  of  ordinary  county  indebtedness, 
when  that  indebtedness  has  been  brought  to 
judgment,  the  power  should  be  granted  in  a 
statute  relating  solely  to  executions,  without 
any  direction  by  whom  it  should  be  exercised, 
and  that  the  additional  grant  should  be  left  to 
inference,  instead  of  being  plainly  expressed. 
The  powers  committed  to  the  county  board 
were  declared  in  the  statutes  relating  to  it  and 
to  its  duties.  If  others  were  intended  to  be 
given,  it  is  strange,  to  say  the  least,  that  the 
gift  was  not  made  when  the  legislature  had  the 
subject  of  the  board  and  its  powers  under  con- 
sideration. And  if  a  special  tax  to  pay  a  judg- 
ment was  contemplated,  it  is  hard  to  see  why 
it  was  not  provided  for  when  the  legislature 
had  the  subject  of  special  county  taxes  before 
it,  and  when  provision  was  made  for  levying 
such  a  tax  to  pay  depreciated  county  warrants, 
if  approved  by  a  popular  vote.  We  do  not  pro- 
pose, however,  to  discuss  the  question  now.  It 
has  already  been  answered,  and  we  must  accept 
the  answer.  The  supreme  court  of  Iowa  has 
decided  in  several  cases  that  section  3275  con- 
fers no  independent  power  to  levy  a  specific 
tax  in  order  to  pay  a  judgment  recovered 
against  a   municipal    corporation,    and    that 
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when  the  power  has  not  otherwise  been  con- 
ferred, it  is  not  given  by  that  act.  This  was 
decid^  in  1863,  in  the  case  of  Clark  v.  Daven- 
port, 14  Iowa,  494,  before  any  of  the  warrants 
were  issued  upon  which  the  relator's  judgment 
was  founded,  and  the  construction  then  given 
to  the  statute  has  been  repeatedly  asserted  and 
consistently  maintained.  It  is,  therefore,  and 
it  always  has  been  the  settled  law  of  the  state. 
That  the  construction  of  the  statutes  of  a  state 
by  its  highest  courts,  is  to  be  regarded  as  deter- 
mining their  meaning  and  generally  as  binding 
82*1  upon  United  States  *courts,  cannot  be 
questioned.  It  has  been  asserted  by  us  too 
often  to  admit  of  further  debate.  See  numer- 
ous cases.  Bright.  Fed.  Dig.  163.  We  have 
even  held  that  when  the  construction  of  a  state 
law  has  been  settled  by  a  series  of  decisions  of 
the  highest  state  court,  differently  from  that 
given  to  the  statute  by  an  earlier  decision  of 
this  court,  the  construction  given  by  the  state 
courts  will  be  adopted  by  us.  Green  v.  Neal^  6 
Pet.  291 ;  Buydam  v.  Williamson,  24  How.  427, 
16  L.  ed.  742;  Lefflngtcell  v.  Warren,  2  Black, 
599,  17  L.  ed.  261.  And  \ye  adopt  the  construc- 
tion of  a  state  statute  settled  in  the  courts  of 
the  state,  though  it  may  not  accord  with  our 
opinion.  McKeen  v,  Dela/ncy,  5  Cranch,  22. 
There  is  every  reason  for  this  in  the  considera- 
tion of  statutes  defining  the  duties  of  state  offi- 
cers. It  is  true,  that  when  we  have  been  called 
upon  to  consider  contracts  resting  upon  state 
statutes,  contracts  valid  at  the  time  when  they 
were  made  according  to  the  decisions  of  the 
highest  courts  of  the  state,  contracts  entered 
into  on  the  faith  of  those  decisions,  we  have 
declined  to  follow  later  state  court  decisions  de- 
claring their  invalidity.  But  in  other  cases  we 
have  held  ourselves  bound  to  accept  the  con- 
struction given  by  the  courts  of  the  states  to 
their  own  statutes. 

It  is  insisted,  however,  that  in  Butz  v.  Mua- 
catine,  8  Wall.  575,  19  L.  ed.  490,  this  court 
ruled  that  section  3275  of  the  Code  did  give 
power  to  the  city  councils  of  Muscatine  to  levy 
a  special  tax  beyond  the  statutory  limit  of 
ordinary  city  taxation,  sufficient  to  pay  a  judg- 
ment which  had  been  recovered  against  the  city. 
This  is  true.  But  the  facts  of  that  case  must  be 
considered.  The  judgment  had  been  recovered 
upon  bonds  issued  by  the  city  in  1854.  At  the 
time  they  were  issued  no  decision  had  been 
made  by  the  supreme  court  of  the  state  to  the 
effect  that  section  3275  was  not  an  enabling 
statute  authorizing  a  tax  beyond  that  allowed 
by  other  statutes.  It  was  not  until  nine  years 
afterwards  that  the  supreme  court  of  the  state 
was  called  upon  to  determine  its  meaning. 
Hence  this  court  felt  at  liberty  to  adopt  its  own 
83*1  •construction  and  apply  it  to  the  case 
of  the  holder  of  the  bonds,  though  it  was  ad- 
verse to  that  announced  by  the  state  court 
years  after  the  bonds  had  been  issued.  But  at 
the  same  time  it  was  said,  "if  the  construction 
given  to'the  statute  by  the  state  court  had  pre- 
ceded the  issuing  of  the  bonds,  and  become  the 
settled  law  of  the  state  before  that  time,  the 
case  would  have  presented  a  different  aspect." 
In  the  case  we  have  now  in  hand,  it  appears 
that  the  warrants  upon  wfiich  the  relator  re- 
covered his  judgment,  not  only  were  for  the 
ordinary  indebtedness  of  the  county,  but  that 
they  were  issued  after  it  had  become  the  settled 
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law  of  the  state,  announced  in  the  decisions  of 
its  highest  court,  that  the  section  of  the  statute 
relative  to  executions,  now  under  consideration, 
did  not  enlarge  the  authority  of  a  county  board 
of  supervisors,  and  did  not  authorize  the  levy 
of  a  tax  beyond  that  provided  for  in  section 
710;  that  is,  a  tax  in  excess  of  the  rate  of  four 
mills  on  the  dollar.  The  holders  of  the  war- 
rants were,  therefore,  informed  when  they  took 
them,  that  by  the  laws  of  the  state  no  special 
tax  could  be  levied  for  their  pajrment,  unless 
the  question  whether  such  a  tax  might  be  laid 
should  first  be  submitted  to  the  people  and  by 
them  answered  in  the  affirmative,  according  to 
the  directions  of  sections  250  and  252,  to  which 
reference  has  heretofore  been  made.  In  this  par- 
ticular the  case  differs  from  Butz  v.  Muscatine, 
Looking  at  the  difference,  we  think  there  is  no 
sufficient  reason  why  we  should  now  depart 
from  the  construction  which  the  courts  of  the 
state  have  uniformly  given  to  its  statutes. 

It  follows  that,  in  our  judgment,  the  return 
to  the  alternative  mandamus  was  a  sufficient 
return,  that  the  respondents  had  no  power  to 
levy  the  special  tax  called  for,  and  as  a  writ  of 
mandamus  can  compel  the  performance  only  of 
some  act  which  the  law  authorizes,  that  the  de- 
murrer to  the  return  should  not  have  been 
sustained. 

Judgment  reversed  and  the  record  remitted, 
with  directions  to  give  judgment  on  the  demur- 
rer for  the  defendants  below, 

*Mr.  Justice  Clifford,  dissenting:  [*84 
I  dissent  from  the  judgment  of  the  court  in 
this  case,  holding  that  this  court  should  adhere 
to  its  former  decision,  as  it  appears  that  the 
state  statute,  when  the  bonds  in  that  case  were 
issued,  had  not  been  construed  by  the  state 
court. 

Where  the  construction  of  a  state  statute  is 
involved  in  a  case  presented  here  for  decision, 
and  it  appears  that  the  statute  in  question  has 
not  been  construed  by  the  state  court,  I  hold 
that  it  is  the  duty  of  this  court  to  ascertain 
and  determine  what  is  its  true  construction, 
and  that  this  court,  under  such  circumstances, 
will  not  reverse  its  decision  in  the  same  or  a 
subsequent  case,  even  though  the  state  court 
may  afterwards  give  a  different  construction 
to  the  same  statute. 

Mr.  Justice  Swayne  also  dissented  from 
the  judgment  upon  the  same  ground. 


THE  BATESVILLE  INSTITUTE  and  William 
J.  Erwin,  Admr.  of  Thomas  Cox,  Deceased, 
Appts,, 

V, 

MAX    KA.UFFMAN,    L.    Kauffman    and    0. 
Hirsch,  as  Max  Kauffman  &  Co. 

(Sec  S.  C.  18  Wall.  151-155.) 

Assignment  of  debt  carries  mortgage — trust, 
how  enforced — statute  of  limitations  sus- 
pended by  war. 


Note. — Suspension  of  statute  of  limitations  dur- 
ing war — see  note  to  Hanger  v.  Abbott,  18  L.  ed. 
U.  S.  989. 

The  assignment  of  a  debt  or  demand,  transfers 
collateral  securities. 

The  assignment  of  a  debt  or  demand  carries  with 
it  as  an  Incident  all  securities  which  the  debtor 
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1.  The  assigroment  of  a  debt  carries  with  It  an 
assignmeot  of  a  jadfonent  or  mortgage  by  which 
It  U  secured.  If  a  part  on!y  of  the  debt  Is  assigned, 
a  pro  tanto  portion  of  the  security  follows  It. 

2.  If  a  trustee  Is  dead  and  no  successor  has  been 
appointed,  a  court  of  equity  may  decree  and  en- 
force the  execution  of  the  trust  through  its  own 
officers  and  agents,  without  the  intervention  of  a 
new   trustee. 

3.  The  statute  of  limitations  was  suspended  in 
the  rel)ellious  states  during  the  existence  of  the 
war, 

[No.  114.] 
Submitted  Nov.  19,  187S.  Decided  Dec.  1,  ISIS. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed iStates  for  the  Eastern  District  of  Ar- 
Icansas. 
The  case  is  stated  by  the  court. 
Mr,  A.  H.  Garland,  for  appellants. 
Mr,  U.  M.  Rofe,  for  appellees. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

The  plaintiffs,  who  are  citizens  of  the  state 
of  Louisiana,  filed  their  bill  against  the  defend- 
ant, a  corporation  of  the  state  of  Arkansas,  to 
enforce  and  foreclose  a  builder's  lien.  In  Jan- 
uary, 1861,  Womach  and  Welch  obtained  judg- 
ment against  the  Batesville  Institute,  and  fil^ 
a  builder's  lien  to  secure  the  same.  Being  in- 
debted to  Hirsch  and  Adler,  they  made  a  deed 
of  trust  of  their  lien  for  their  benefit,  to  W.  E. 
Gibbs.  Hirsch  and  Adler  assigned  the  notes 
of  Womach  and  Welch,  as  well  as  the  deed  of 
trust,  to  the  appellees.  Before  the  filing  of  this 
bill  in  1868,  Gibbs,  the  trustee,  died,  and  no 
trustee  has  been  substituted.  The  bill  was  filed 
to  enforce  the  lien  of  this  deed  of  trust.  Thomas 
Cox,  who  had  received  a  deed  of  the  premises 
from  the  corporation,  was  made  a  party  de- 
fendant. Cox  and  the  corporation  demurred  to 
-the  bill,  and  the  principal  questions  arise  upon 
this  demurrer.  The  defendant,  Womach,  inter- 
posed a  defense  of  payment  of  the  notes  to 
Hirsch  and  Adler. 

The  demurrants  object,  first,  that  the  com- 
plainants show  no  title  which  authorizes  a  suit 
by  them.  The  point  of  this  objection  is  that 
the  transfer  of  the  notes  of  Hirsch  and  Adler 
did  not  pass  the  title  to  the  judgment  on  the 
mechanics'  lien  obtained  for  the  security  of  the 
164*]  notes.  It  is  further  '•insisted,  under 
this  head,  that  Hirsch  k  Adler  were  necessary 
parties  to  the  suit. 

Neither  of  these  objections  is  soimd.  Hirsch 
&  Adler  had  parted  with  their  interest  in  the 


I  notes  and  in  the  judgment,  and  by  their  assign- 
ment had  vested  the  entire  tiUe  thereto  in  their 
assignees.  The  sole  right  of  recovery  is  in  th« 
latter  parties;  and  if  equities  exist  between 
them  and  their  assignors,  they  are  to  be  settled 
between  them  at  their  convenience  and  in  their 
own  manner.  These  defendants  have  no  inter- 
est in  that  part  of  the  transaction.  Allen  T. 
Brown,  44  N.  Y.  228;  Danklessen  v.  Braynani, 
3  Daly,  183. 

Again;  no  principle  is  better  settled  than 
this,  that  the  assignment  of  a  debt  carries  with 
it  an  assi|^nment  of  a  judgment  or  mortgage 
by  which  it  is  secured.  If  a  part  only  of  the 
debt  is  assigned,  a  pro  tanto  portion  of  the  se- 
curity follows  it.  Pattison  v.  Hull,  9  Cow.  447 ; 
Jackson  v.  Blodget,  6  Cow.  202 ;  Oreen  v.  Hart, 
1  Johns.  580;  Martin  v.  Mowlin,  2  Burr.  979; 
Preacott  v.  Hull,  17  Johns.  284. 

There  is  no  force  in  the  first  objection. 

The  third  and  fourth  points  of  the  demurrer 
rest  upon  the  objection  that  Gibbs,  the  trustee, 
being  dead,  and,  no  successor  having  been  ap- 
pointed, the  trust  cannot  be  enforced. 

That  the  court  have  power  to  appoint  a  new 
trustee,  and  to  compel  the  performance  of  the 
trust  by  him,  is  quite  certain.  It  is,  however, 
equally  within  the  power  of  a  court  of  equity 
to  decree  and  enforce  the  execution  of  the  trust, 
through  its  own  officers  and  agents,  without 
the  intervention  of  a  new  trustee.  Story,  Eq. 
Jur.  §§  976,  1060,  1061.  If  by  the  deed  to  Cox 
the  legal  title  to  the  property  is  now  in  him  or 
his  representatives,  a  perfect  execution  of  the 
trust  may  be  effected  through  a  decree  that 
the^  shall  convey  the  property  to  the  parties 
entitled  to  it;  or  the  property  may  be  oecreed 
to  be  sold,  and  payment  made  from  the  pro- 
ceeds of  sale. 

The  remaining  point  of  the  demurrer  alleges 
that  the  lien  of  the  judgment  has  hem  lost  by 
lapse  of  time;  that  the  *ju<|gment  was  [*155 
recovered  more  than  three  years  befors  the  fil- 
ing of  the  bill,  and  that  no  good  reason  appears 
for  not  enforcing  the  same  within  the  three 
years.  The  bill  alleges,  *'that  during  the  exist- 
ence of  the  recent  rebellion  it  was  impossible, 
by  reason  of  the  resistance  to  the  laws  of  the 
United  States,  to  have  said  mechanics'  lioi 
foreclosed,  all  judicial  proceedings  in  the  courts 
of  the  United  States  being  interrupted  and  sus- 
pended during  a  period  of  several  years  ¥rithin 
the  state  of  Arkansas."  The  judgment  was  re- 
covered in  March,  1861.    The  present  suit  was 


mav  hold  collateral  to  it.  and  all  remedies  the 
asslfiTDor  had  to  secure  ana  recover  it,  though  not 
mentioned.  Lindsey  v.  Bates,  42  Miss.  397 ;  Rain- 
tau  V.  Harding,  3  rhila.  449 ;  Hurt  v.  Wilbon,  38 
Cal.  263 ;  Cathcart's  Appeal.  13  Pa.  416 ;  Waller 
V.  Tate,  4  B.  Mon.  529  ;  Mehaffy  v.  Share,  2  Pa.  361. 

.Vn  assignment  of  a  lK)nd  or  note  secured  by  a 
collateral  mortgage  or  deed  of  trust,  passes  the 
mortgage  or  deed  of  trust.  Miller  v.  Iloyle,  6 
I  red.  Eq.  269  ;  Perot  v.  Levasseur.  21  I-a.  Ann.  529  ; 
lAwrence  v.  Knap,  1  Root,  248,  1  Am.  Dec.  42  ; 
Stewart  v.  Preston,  1  Fla.   10,  44  Am.  Dec.  621. 

Costs  which  are  an  Incident  of  a  verdict  do  not 
pass  by  an  assignment  whicb  does  not  pass  the 
verdict.     Lawrence  ▼.  Martin.  22  Cal.  173. 

An  assignment  of  a  judgment  passes  the  debt  on 
which  it  was  rendered  and  a  mortgage  given  to 
secure  that  debt.  Bolen  v.  Crosby,  49  N.  Y.  183 ; 
Vattison  v.   Hull,  9  Cow.  747. 

A  guaranty  of  collection  of  a  bond  and  mortgage 
given  by  a  previous  assignor,  passes  by  a  subse- 
quent assignment  as  an  incident  of  tbe  debt,  though 
not  mentioned  in  the  assignment  Craig  v.  ParicTs, 
40  N.  Y.  181. 
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A  guaranty  to  "the  present  holder**  of  a  bond 
and  mortgage,  his  executors  and  administrators.  Is 
a  personal  one,  and  does  not  pass  by  assignment 
Smith  V.  Starr,  4  Hun,  123.  6  N.  T.  8.  C   (T.  A 

v«. )    Sol. 

Assignment  of  judgment  and  ezecotlon  passes 
future  collections,  but  not  past  Robinson  v.  Towns. 
30  Ga.  818. 

Assignment  of  note  secured  by  a  lien.passes  the 
lien.  Perry  v.  Roberts,  80  Isa.  244;  F^rwood  ▼. 
Dehoney,  6  Bush.  174 ;  Guy  v.  Butler,  6  Bush,  608. 

Assignment  of  a  bond  for  a  deed  ef  lands  passes 
rents  accruing  after  assignment  but  not  accrued 
rents  unless  it  is  so  stated  in  assignment  Tan 
Driel  V.  Roseirz,  26  Iowa,  675. 

In  Maine  the  legal  estate  is  in  the  mortgagee  and 
there  can  be  no  assignment  of  the  mortgagee's  In- 
terest  bv  a  mere  tr^msfer  of  the  debt,  or  otherwfss 
except  oy  an  instrument  under  seal.  Prescott  v. 
Ellingwood,  23  Me.  945:  Smith  v.  Kelley,  27  He. 
237  :  Dwinel  v.  Perley,  82  Me.  197 ;  Lyford  v.  Ross. 
33  Me.  196:  Mitchell  v.  Burnham,  44  Me.  286; 
Johnson  v.  Leonards,  68  Me.  239. 
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eommenced  in  March,  1868.  If  from  this  period 
of  BtY&CL  years  we  except  the  time  when  civil 
war  was  flagrant  in  Arkansas,  to  wit:  from 
April,  1861,  until  April,  1866,  there  remain  but 
two  years  in  which  the  statute  of  limitations 
was  in  force  against  this  judgment.  These  are 
the  dates  at  which  the  war  was  officially  recog- 
nized, and  at  which  it  was  by  proclamation 
officially  declared  to  be  at  an  end  in  Arkansas. 

Sec,  Broton  v.  Hiatt,  ante,  128;  The  Protec- 
tor, 12  Wall.  700,  20  L.  ed.  463. 

It  has  been  repeatedly  held  in  this  court  that 
the  statute  of  limitations  was  suspended  in  the 
rebellious  states  during  the  existence  of  the 


war. 


The  defendant,  Womach,  makes  a  further  de- 
fense, that  the  plaintiff's  debt  has  been  paid  by 
the  rents  and  profits  of  the  buildings,  received 
by  them  for  several  years  past,  or  which  they 
should  have  received.  The  matter  was  referred 
to  a  master  to  take  testimony  and  to  report 
upcm  the  subject.  Much  testimony  was  taken 
and  a  report  made  by  the  master  fixing  the 
amount  oue  to  the  plaintiffs  at  $14,410,  for 
which  sum  the  lien  was  ordered  to  stand,  with 
interest  at  ten  per  cent  imtil  paid,  and  with 
costs  to  be  paid  by  the  defendants. 

We  perceive  no  occasion  to  find  fault  with 
the  principles  on  which  this  amount  was  fixed, 
or  with  the  rate  of  interest.  No  authority  is 
cited  to  show  that  this  is  a  greater,  rate  of  in- 
terest than  may  be  ordered  by  the  courts  of 
Arkwnffpiff  in  such  cases. 

The  defendants  resisted  the  plaintiff's  claim, 
aadt  as  the  court  held,  unjustly.  It  was  com- 
petent to  the  court  to  decree  that  the  defend- 
ants should  personally  pay  the  costs  of  such 
resistance. 

Judgment  affirmed. 


JOHN  CARROLL' BRENT,  Surviving  Exr.  of 
Norah  Digges,  Deceased,  Plff.  in  Err,, 

V, 

STATE  OF  MARYLAND,  for  the  use  of  Au- 
gustus M.  Warfield  et  al, 

(See  S.  C.  18  Wall.  430-435.) 

Suit  against  trustee — noti<!e  a/nd  demand,  when 
necessarif — sureties  of  trustee,  suit  against, 

1.  Before  a  suit  can  be  brought  anilnst  a  trus- 
tee, he  must  have  had  notice  of  the  duty  he  is  re- 
quired to  perform  and  an  opportunity  to  perform  It. 

•2.  Notice  and  demand  are  not  necessary  where 
the  trustee  is  himself  an  actor,  and  has  full 
knowledge  of  all  that  is  required  to  be  done. 

8.  In  such  case,  where  the  trustee  is  dead,  hav- 
ing given  a  bond  with  sureties  to  the  state  for  the 
performance  of  his  duties,  a  suit  at  law  In  the 
name  of  the  state,  for  the  use  of  the  parties  inter- 
ested, may  be  brought  against  the  sureties. 

[No.  104.] 
<r9ued  Nov.  18,  1875.      Decided  Dec.  1,  1873, 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

TUs  action  was  commenced  in  the  court  be- 
low by  the  defendants  in  error,  upon  a  bond 
given  in  an  equity*  suit  in  Prince  George  Co. 
Md.,  in  which  bond  the  testatrix  of  plaintiff  in 
error  was  one  of  the  sureties.  The  condition 
of  the  bond  was,  that  one  Daniel  C.  Digges 
shsald  faithfully  perform  his  duties  as  trustee 
18  W. 


for  the  sale  of  lands,  to  which  position  he  had 
been  appointed  by  the  Maryland  court  in  the 
above-named  suit.  The  declaration  In  this  suit 
alleged  breach  of  this  condition.  The  court  be- 
low having  rendered  judgment  for  the  plaintiff 
at  general  term,  the  defendant  sued  out  this 
writ  of  error. 

The  case  further  appears  in  the  opinion. 

Messrs.  T.  T.  Crittenden  and  R.  J.  Brent, 
for  plaintiff  in  error: 

The  court  below  erred : 

1.  In  deciding  that  the  defendants  in  error 
could  jointly  maintain  their  action  upon  the 
bonds  sued  upon  herein. 

2.  In  deciding  that  the  remedy  on  the  bond 
sued  upon  herein  was  at  law. 

3.  In  deciding  that  the  trustee,  Daniel  C. 
Digges,  had  sufficient  notice  of  the  auditor's  re- 
port and  its  confirmation. 

4.  In  deciding  that  no  demand  upon  said 
trustee  was  necessary  to  enable  the  defendants 
in  error  to  maintain  their  action  on  said  bond. 

1.  This  was  a  joint  action  upon  the  bond  of 
the  trustee.  The  defendants  in  error  sue  jointly 
upon  the  bond,  yet  each  claims  a  separate  spe- 
cific sum.  Judgment  was  rendered  for  $15,000, 
the  penalty  of  the  bond  to  be  discharged  upon 
payment  of  a  sum  certain  to  each  of  the  plain- 
tiffs therein. 

The  claim  of  each,  was  several,  and  each  could 
have  sued  upon  the  bonds  separately. 

If  the  claim  was  joint,  this  action  cannot  be 
maintained  because  Elizabeth  S.  Boteler  was 
not  made  a  party  plaintiff.   1  Chit.  PI.  9. 

2.  The  remedy  in  this  case  is  clearly  in  equity. 
The  cause  originated  in  MaQrland,  and  the 

practice  in  the  District  of  Columbia  is  substan- 
tially that  of  Maryland. 

See,  Brooks  v.  Brooks,  12  Gill  A  J.  306;  21 
Md.  240 ;  Oelrich  v.  Spain,  ante,  43. 

As  to  the  3d  and  4th  errors;  in  the  case  of 
Oyster  v.  Annan,  1  Gill  &  J.  452,  Earle,  J.,  in 
delivering  the  opinion  of  the  court,  says: 

"The  trustee,  as  to  the  suit,  is  not  in  the 
situation  of  a  common  debtor  who  knows  his 
liability,  and  whose  business  it  is  to  look  to  a 
compliance  with  his  engagement;  nor  is  his 
predicament  like  that  ot  an  executor  or  admin- 
istrator, who  represents  the  deceased  testator  or 
intestate,  in  all  and  each  of  his  contracts,  and 
to  whom  the  creditors  individually  are  to  ex- 
hibit their  claims  for  settlement.  The  creditors 
are  known  to  the  trustees,  but  through  the  me- 
dium of  the  court  of  chancery,  where  they  file 
their  respective  demands  to  be  adjudged  by  the 
auditor,  and  where  disputes  among  them  are 
disposed  of  by  the  chancellor,  who  finally  de- 
termines what  proportion  of  the  sum  of  money 
reported  is  to  be  paid  to  each  oi  them.  This 
proceeding,  as  to  the  trustee,  is  res  inter  alios 
acta,  and  it  is  but  reasonable  that  when  it  ter- 
minates he  shall  be  notified  of  the  result,  be- 
fore any  steps  are  taken  against  him,  either  by 
attachment  or  by  action  on  his  trustee's  bond, 
against  him  and  his  sureties." 

In  the  case  of  an  order  for  distribution  and 
payment,  similar  to  this,  to  sustain  the  plain- 
tiff's suit,  it  appears  to  us,  therefore,  that  he 
ought  to  aver  and  prove  a  service  of  the  ordei 
on  the  trustee,  and  a  demand  of  payment  of  the 
sum  specified  therein,  and  that  without  this  no- 
tice so  averred  in  the  proceedings,  an  action  on 
the  trustee's  bond  cannot  be  maintained. 
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See,  Peopfe  V.  Byron,  3  Johns.  Cas.  53.  I 

ihiB  doctrine  was  re-examined  by  the  court 

Ti^^r,'']^'  f"^  ^i^^y  sustained  in  the  case  of 

Dtggea  21  Md.  240;  Md.  Ch.  Pr.  164. 

Jtfr.  S.  S.  Henkle,  for  defendant  in  error: 
Were  we  required  to  give  formal  notice  of 

the  passage  of  the  order,  and  demand  payment 

from  the  trustee  ?  • 
Harris   Exr,  v.  Farrand,  Hard.  36,  was  an 

action  at  law  upon  a  collateral  undertaking; 

verdict  for  plaintiff,  and  motion  in  arrest  up6n 

notile    ^^^*^®'  ®°®  ^^  ^^^^^  was  default  of 

The  court  says:  "Notice  was  not  required, 
be<»use  the  fact  does  not  rest  in  the  conusance 
of  the  plaintiff  more  than  the  defendant." 

See,  Farwelly.  Smith,  12  Pick.  83;  Allard  v. 

lA^'J^}^^'  ^'  ^''^^'■^  ^-  Si^^^rd,  11  Pick. 
143;  Punderam  v  Shepard,  8  Pick.  379;  Haven 

V  ^noto    14  Pick.  28;  Brotherton  v.  HatL  2 

Met.   180;   Len*  v.  Padelford,  10  Mass.  230; 

^^  V.  TFaZA;er,  3  Post.  N.  H.  471. 

When  an  obligation  is  complete,  a  cause  of 
action  at  once  arises,  and  no  formal  demand  is 
necessary. 

Gould,  PI   §  416;  Com.  Dig.  Plead.  69;  Birka 

V  Tf^ppet,  I  Saund.  28;  Bull.  N.  P.  161,  ch. 

1  S'tr!  8^  ^^^'  ^"""^  ""'  ^^^"' 

"In  ordinary  cases,  no  notice  is  necessary  to 
the  person  against  whom  there  is  a  leiral  de- 
mand because  he  is  bound  to  do  his  duty,  and 
to  take  notice  at  his  peril  that  he  will  be  held 
responsible  for  the  omission  of  it  " 

Spencer  v  Marckeh  2  Ohio,  263;  Little  v. 
^ohardaon,  6  Jones   (N.  C),  305;  Stacey  v. 

^"i^'  }\?'J'  ^^^J  23  Pa.  21;  RopJr  v. 
Holland^  3  Ad.  &  El  99;  Coffin  v.  Coffin,  7  Ue 
298;  Levtna  v.  Randall,  12  Mod.  413;  Nichola 

i2^T&T'3l^        •  ^^^'  ^''''''^*  ^-  ^""^^^^^ 

As  to  the  right  of  these  parties,  plaintiffs,  to 
maintain  this  suit  jointly,  vide,  Hazlehura    v 
Dallaa,  4  Dall   95;  McMecken  v.  Mayor,  etc.  of 


Oct.  Tibu, 


Mr.  Justice  Hnnt  delivered  the  opinion  of 
the  court :  ^  ^ 

nf  T^IM-  f  TV^  ^'''^^  ^^  ^*^^  supreme  court 
of  the  District  of  Columbia. 

The  case  is  this :  Daniel  C.  Digges,  as  solic- 
itor for  Overton  C  Warner,  filed  a  bilHn  e^Sity 
m  Prince  George's  county,  Aiaryland,  agiinst 
the  widow  and  minor  children  of  William  Bote- 
ler, deceased,  to  procure  the  sale  of  certain 
lands  of  said  Boteler  for  the  payment  of  debts, 
there  being  a  dehciency  of  personal  assets.  The 
courij  passed  the  decree  of  sale  and  appointed 
the  said  Daniel  C.  Digges,  the  solicitorf  trus^ 
to  make  it.  He  was  required  to  give  bond  in  the 
smn  of  $15,000  for  the  fait hf ul^f ornate  o? 
his  duties  as  such  trustee,  which  he  did  with 
Norah  Digges  as  one  of  his  sureties.     By  said 
decree,  the  trustee  was  ordered  to  bring  into 
court  the  money  arising  from  such  sale,  and  the 
bonds  or  notes  taken  for  the  same  to  be  dis- 
posed of  under  the  direction  of  the  court.    The 
trustee  made  sale  and  reported  to  the  court 
but  never  brought  into  court  the  money,  notes 
3^bonds,  or  the  proceeds  thereof.     Upon  the 


reps'"!  ^d J^ -K^T  ^  ^.^^  ^>  *^«  ^^ditor 
reported   a  distribution  of  the  funds  in   tli« 

hands  of  the  trustee,  finding  thatch  of  the 

thelLurt^nn^f^^^^^  ^7^^^*'  ^^  th^lv^ 
the  ^ZA  }^  i^*^V^  ^P"^'  18«0,  confirms 
the  report  and  ordered  the  trustee  tj)  pafov^^ 

t^LT/  ^%  *^^  P^^^^  entitled?  e^^^^ 

^v^rlTdf^d'  fn^so^^^^  -  ^'•^-^'  -^  ^- 

does  not  show  the  pS  timl'of  the'delK 
the  trustee.    It  is  said  that  he  died  ini^ut  f 

rr^I^lJ^'u^  ""^'^^y  '""^'^^  upon  in  the^ir^. 

Broohp    19  mu  M.  r^^^^     J^^^^f  Brooks  v. 

bihty,  and  whose  business  it  is  to  <M^k  fM^" 
to  a  compliance  with  his  engagement 
ITjis  proceeding,  as  to  the  t?S^  is  V-;  i^t' 
ahosacta,  and  it  is  but  reasoS  thlt  wh^  tT 
terminates  he  shall  be  notiflXf  the  reTj^fb^ 
fore  any  steps  are  taken  against  him  Sther  W 
attachment  or  by  action  on  his  St^'s  hn«J 
agamst  him  and  his  sureti*Ji "  Th^f  .'^ 

are  founded  in  g^  sense  and  lo  nVS^ 
tt.  i^/.f'V"l'*»  ''^  »"  the  other  s^  to 

Ntchols  V.  Rensselaer,  22  Wend   ^^7 .  rZl         ' 
Marcel.  2  Ohio  263;  VaK  '^liu^^TaJt 
^  T^     ■'',  1"'  ^^*  ^-  P<^lford,  10  Alass  23« 
Darnel  Digges,  the  principal  in  the  tondsu^i" 

koVTattoZ'^  *^.*  <>'"«t««.buthe wlsthe  S 
JwS^fii  f  T^  '^''^  procured  himself  to  be  an- 
pomted  trustee,  and  as  such  solicitor  i.,s«»t?« 
procured  the  court  to  grant  Cihe  cleTl 
enter  the  orders  out  of  which  th.  i/fk-i -J? 

^riSr'rLl!^ed^^tr^-a  ^er^',^  ^ 

1853,  ratifying  all  tiiat  he  had  done.  In  JmL' 
1854  he  caused  an  order  to  be  entered  refcr' 
ru^  It  to  an  auditor  to  makedistributten  o7tbe 
trust  fund  among  the  creditors  and  partis 
ther^  entitled.  In  the  execution  of  this^ortef 
^H  S."f  u'tP"'^'  ^  1859,  that  there  WM  due 
Srtef  i'^^,,*'??.?^  V*!  plaintiffs,  the  sino? 
caused  an  order  to  be  entered  finally  raMff 

trustee  be  directed  to  pay  all  the  truft  ftarf  to 
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the  several  parties  named  in  the  aadi tor's  report 
Here  was  a  positive  direction  to  the  trustee  to 
pay  specific  sums  to  persons  named,  and  with- 
out qualification  or  delay.  He  became  an  ab- 
solute debtor  to  each  of  them  for  the  amount 
payable  to  each.  The  order  was  of  his  procur- 
ing, made  and  entered  through  his  agency. 
That  it  should  be  necessary  to  give  a  man  notice 
of  what  he  had  himself  done,  or  that  a  demand 
of  performance  should  be  required  of  thatwhicli 
he  had  himself  directed  should  be  done  by  him- 
self at  once  and  without  condition,  would  be 
435*]  *quite  remarkable.  No  such  necessity 
exists.  The  case  falls  within  the  other  principle 
referred  to:  that  notice  and  demand  are  not 
necessary  where  the  trustee  is  himself  an  actor 
and  has  full  knowledge  of  all  that  is  required 
to  be  done.  He  was,  in  the  language  of  the 
court  in  Oyster  v.  Annan,  "a  common  debtor 
who  knows  his  liability,  and  whose  business  it 
is  to  look  to  a  compliance  with  his  engage- 
ments." No  case  has  been  cited  to  support  uie 
views  of  the  plaintiff  in  error  and  we  think  none 
can  be  found.  In  State  v.  Digges,  the  court  place 
their  dismissal  of  the  suit  upon  other  grounds, 
and  the  circumstance  that  Mr.  Digges  was  both 
the*  trustee  and  solicitor  in  the  transaction,  is 
not  alluded  to,  either  in  the  argument  of  coun- 
sel or  in  the  opinion  of  the  court. 

The  remaining  objections,  that  the  bond  can- 
not be  sued  upon  by  the  plaintiffs ^low  jointly, 
and  that  the  action  cannot  be  maRtained  in  a 
court  of  law,  but  that  equity  must  be  resorted 
to,  are  not  sustained  by  the  authorities.  The 
suit  in  the  present  form  in  the  name  of  the 
State  for  the  use  of  parties  interested,  is  ac- 
cording to  the  practice  in  Maryland  and  in  the 
District  of  Columbia.   Oyster  v.  Annan,  supra. 

In  Brooks  v.  Brooke,  12  Gill  &  J.  306,  it  was 
decided  that  the  action  against  the  sureties  upon 
the  bond  could  properly  be  brought  in  a  court 
of  law;  and  the  circumstance  that  the  trustee 
died  before  notice  was  given  to  him,  where  no- 
tice was  necessary,  it  was  held  would  justify 
the  interposition  of  a  court  of  equity.  To  the 
same  purport  is  the  case  of  State  v.  Digges,  21 
Md.  240,  where  it  was  held  that  the  death  of 
the  trustee  without  having  received  notice  of 
the  order  and  demand  of  payment,  required  the 
action  to  be  brought  in  a  court  of  equity.  The 
case  is  not  applicable  to  an  instance  like  the 
present,  where  notice  and  demand  is  not  re- 
quired to  be  given. 

The  judgment  must  he  affirmed. 


436*]  •ROBERT  A.   LUCAS,  Plff,  in  Err. 

V. 

•       PETER  C.  BROOKS,  Jb., 

(See  S.  C.  18  Wall.  436-457.) 

Tenant  cannot  dispute  landlord's  title — parties 
as  witnesses — tcife  incompetent  in  husband's 
suit — state  law  governs  competency  of  wit- 
nesses— when  exclusion  of  competent  evi- 
dence, immaterial — request  to  charge,  when 
refused — insufficient  assignment  of  error — 
husband,  tenant  under  lease  to  wife. 

1.  A  person  in  possession  under  a  lease  from  the 
plaintiff,  or  from  anyone  to  whose  reversion  the 
plaintiff  has  succeeded,  is  not  at  liberty  to  con- 
trovert the  title  of  the  plalntiiT  nor  of  that  rever- 
sioner, while  he  remains  in  possession. 

2.  An  act  of  Congress  that  in  civil  actions  in  the 
18  Wall. 


courts  of  the  United  States  there  shall  be  no  ex- 
clusion of  any  witness  because  he  is  a  party  to  or 
interested  in  the  issue  tried,  does  not  remove  the 
objection  to  a  wife's  competency  to  testify  for  or 
against  her  husband  in  a  state  where  it  has  been 
expressly  enacted  that  a  husband  shall  not  be  ex- 
amined for  or  against  his  wife,  nor  a  wife  for  or 
against  her  husband,  except  in  an  action  or  suit 
between  husband  and  wife. 

3.  The  law  of  the  state  in  which  the  court  shall 
be  held,  is  the  rule  of  decision  as  to  the  competency 
?f  witnesses  in  the  courts  of  the  United  States. 

4.  Exclusion  of  evidence  to  prove  a  fact  will  not 
justify  a  reversal  of  the  Judgment  where  the  fact 
was  fully  proved  by  other  evidence  and  the  party 
bad  the  benefit  of  such  proof. 

5.  A  prayer  for  instructions  which  overlooks  a 
fact  of  which  there  was  evidence,  or  which  as- 
sumes as  a  fact  that  of  which  there  was  no  evi- 
dence, should  be  refused. 

6.  An  assignment  of  error,  which  avers  simply 
that  the  court  below  erred  in  giving  the  instruc- 
tions which  were  given  to  the  jury  in  lieu  of  the 
instructions  asked  for  by  the  parties,  but  does  not 
specify  in  what  the  error  consisted,  or  In  what 
part  of  the  charge  it  is  contained,  is  an  insufficient 
assignment. 

7.  A  lease  to  a  wife,  not  for  her  separate  use,  be- 
comes the  property  of  the  husband  and,  by  force 
of  it,  be  becomes  the  tenant  of  the  lessors. 

[No.  84.] 
Submitted  Nov.  11, 187S.  Decided  Dec.  1,  ISIS. 

FN  ERROR  to  the  District  Court  of  the  United 
.L  States  for  the  District  of  West  Virginia. 

The  case  is  stated  by  the  court. 

Messrs.  A.  Hunter,  C.  W.  B.  Allison  and 
Daniel  B.  Lnoas,  for  plaintiff  in  error : 

The  interest  of  the  husband  is  the  interest  of 
the  wife.  In  this  case  she  had  peculiar  interest, 
but  there  was  no  controversy  between  her  and 
her  husband.  Was  not  the  testimony  of  the 
wife  excluded  because  of  her  interest  in  the 
suit?  The  act  of  1864  has  not  yet  been  con- 
strued in  that  respect  by  this  court.  We  are 
aware  that  in  one  or  two  states,  imder  statutes 
somewhat  similar,  it  has  been  held  that  the  wife 
is  still  incompetent,  as  formerly,  by  reason  of 
public  policy.  But  we  cannot  see  why  her  tes- 
timony should  have  been  excluded  in  this  case, 
either  upon  the  ground  of  public  policy  or  do- 
mestic peace,  because  the  testimony  was  given 
with  the  assent  of  the  husband  and  in  entire 
harmony  with  his  wishes.  By  admitting  it,  no 
confidence  would  have  been  violated,  and  noth- 
ing extracted  from  the  wife  which  was  confided 
to  her  by  the  husband. 

We  think  the  restriction  placed  upon  the  evi- 
dence of  the  witnesses,  Robert  Lucas,  Robert 
A.  Lucas,  James  A.  Shepherd,  Entler,  Chapline, 
Boteler  and  Whiting  was  improper,  and  calcu- 
lated to  mislead  the  jury  by  reason  of  its  in- 
definiteness.  The  restriction  was  made  upon 
the  ground  that  the  defendant  was  estopped 
from  denying  the  plaintiff's  title  or  the  terms 
of  the  lease  under  which  he  held  possession; 


NOTK. — Teiuint    cannot    dispute   his    landlord's 
title;  limits  to  rule. 

.  A  tenant  is  estopped  to  deny  his  landlord's  title 
at  least  till  his  term  expires.  Camp  v.  Camp,  5 
Conn.  291,  13  Am.  Dec.  60 ;  Hodson  v.  Sharpe,  10 
East,  350;  Hawes  v.  Shaw,  100  Mass.  187;  Hall 
V.  Butler,  10  Ad.  &  Bl.  205  :  .Jackson  v.  Ayres,  14 
Johns.  224 ;  Ingraham  v.  Baldwin,  9  N.  Y.  47 ; 
Prevot  V.  Lawrence,  51  N.  Y.  219 ;  Cobb  v.  Arnold, 
8  Met.  308 :  Benedict  v.  Morse,  10  Met  223 ;  Mc- 
Connell  v.  Bowdry,  4*  T.  B.  Mon.  400 ;  Patterson 
V.  Hansel.  4  Bush,  654 ;  Galloway  v.  Ogle,  2  Binn. 
468 ;  Jaclcson  v.  McLeod.  12  Johns.  182;  Carpen- 
ter V.  Thompson,  3  N.  H.  204,  14  Am.  Dec  348; 
Bertram  v.  Cook,  32  Mich.  518 ;  Williams  v.  Mil- 
ler,  6  Wend.  228.  21  Am.  Dec.  316;  Rockwell  v. 
Saunders,  19  Barb.  480;  Tillotson  v.  Kennedy,  f 
Ala.  407,  30  Am.  Dec.  330 ;  Bailey  y.  Kllburn,  IC 
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but  which  of  the  leases  does  not  appear,  and 
that  the  verbal  statements  of  R.  D.  ^hepherd 
were  incompetmit  because  of  the  written  instru- 
ments. How  much  of  said  evidence  was  ex- 
eluded,  is  uncertain.  We  claim  that  it  was 
competent  generally;  and  if  any  portions  were 
incompetent,  they  should  have  been  specially 
pointed  out  and  excluded  from  the  jury.  The 
testimony  had  a  bearing  upon  the  question  of 
possession,  how,  when  and  from  whom  ob- 
tained;  under  what  lease,  if  any;  whether  held 
by  the  defendant  or  his  wife,  as  her  separate 
property;  whether  by  an  equitable  interest  in 
the  fee,  with  the  right  of  possession,  or  as  ten- 
ant for  years,  from  year  to  year,  at  will  or  suf- 
ferance, or  for  life.  Some  of  these  questions 
were  important  to  be  ascertained  by  the  jury 
before  tne  doctrine  of  estoppel  could  be  ap- 
plied. 

As  to  the  fifth  error  assigned. 

We  understand  it  to  be  well  settled,  that  in 
the  courts  of  the  United  States  no  other  certifi- 
cate or  authentication  is  required  than  is  re- 
2uired  in  the  courts  of  the  same  state.  The 
lode  of  W.  Virginia  shows  that  the  transcript 
was  properly  certified,  and  is  made  evidence 
without  the  official  seal. 

Code  of  W.  Va.  616,  §  6;  73,  §  11;  685, 
§§  6,  6;  1  Abb.  U.  S.  137,  138,  148;  Dick  v. 
Bahh,  8  Pet.  32 ;  Tounge  v.  Ouilheau,  3  Wall. 
636, 18  L.  ed.  262;  Carpenter  v.  Dexter,  8  Wall. 
613,  19  L.  ed.  426;  Drummonda  t.  Magruder, 
9  Granch,  122. 

Hie  first  instruction  given  by  the  court  was 
erroneous,  and  calculate  to  mislead  the  jury, 
in  saying  that  the  bill  of  R.  D.  Shepherd  grants 
the  land  in  controversy  to  Ellen  Brooks,  P.  C. 
Brooks  and  Shepherd  Brooks. 


In  whom  did  the  will  vest  the  legal  title  or 
right  of  possession  ?  Both  must  be  in  the  plain- 
tin  to  entitle  him  to  recover  in  this  action.  By 
the  second  item  of  the  will,  it  would  seem  to 
be  vested  in  the  daughter  and  grandchildren  in 
equal  proportions.  But  by  the  third  item  it 
seems  to  be  vested  in  the  executors  as  such. 
"Seisin"  means  the  legal  title  or  lawful  right 
of  possession.  What  else  could  the  testator 
have  meant  by  the  sentence,  "giving  them 
seisin  of  my  entire  estate?"  We  think  it  should 
be  construed  as  giving  them  a  seisin  in  fee. 

See,  1  Bl.  Com.  Book  2,  p.  108,  n.  30,  pp.  131, 
132,  209;  1  Washb.  Real  Prop.  29,  §  11;  45,  46, 
§§  65,  70;  pp.  47,  48,  49,  52. 

Both  these  clauses  should  be  construed  to- 
gether and  reconciled  if  possible.  This  can  be 
done  by  giving  to  the  executors  the  possession 
or  right  of  possession  and  control  for  a  time, 
and  the  legal  title,  and  making  the  devisees  the 
sole  beneficiaries,  with  the  right  to  receive  the 
possession  from  the  executor. 

See,  Boyd  v.  T albert,  12  Ohio,  212;  Binton  t. 
Boyd,  19  Ohio  St.  30,  490. 

If  the  two  clauses  cannot  be  reconciled  by 
reason  of  being  in  conflict,  then,  by  the  rule  for 
the  construction  of  wills,  the  last  clause  must 
prevail. 

2  Jarm.  741,  Rule  7;  Roper,  Leg.  1472;  Doe, 
Lessee  of  Leicester,  2  Taunt.  109;  Bherratt  t. 
Bentley,  2  iLy.  &  K.  149. 

The  court  erred  in  its  second  instruction  to 
the  jury,  that  the  lease  from  the  executors  to 
Catharine  Lucas,  the  wife  of  the  defendant  be- 
low, became,  by  operation  of  law,  by  reason  of 
her  being  a  married  woman,  the  absolute  prop- 
erty of  her  husband,  and  thereby  created  the 


Met  176,  48  Am.  Dec  42S;  Willison  v.  Watkins, 
7  L.  ed.  U.  S.  596. 

Whether  the  person  in  possession  is  a  tenant  at 
will  or  at  sufferance,  the  principle  Is  the  same. 
Jackson  v.  Whltford,  2  Calnes,  215. 

A  person  havins  received  land  from  one  who  has 
no  right  to  give  it,  his  first  duty  Is  to  surrender  it 
back,  not  to  deny  the  title  of  his  donor  or  lessor. 
Agar  T.  Toung,  1  Car.  &  M.  78. 

where  an  acceptance  of  a  lease  is  induced  by 
fraud,  mistake,  misrepresentation  or  threats,  there 
is  no  estoppel.  Miller  v.  McBrles,  14  Serg.  &  R. 
882 ;  Glelm  v.  Rise,  6  Watts,  44 ;  Hall  v.  Benner, 
1  Pa.  402;  Oravenor  v.  Woodhouse,  1  Blng.  38; 
Wf  «hlngton  v.  Conrad,  2  Humph.  562 ;  Shultz  v. 
Elliott,  11  Humph.  183;  Jackson  v.  Cuerden,  2 
Johns.  Cas.  253  ;  Swift  v.  Dean,  11  Vt  323,  34 
Am.  Dec.  693 ;  Hall  v.  Becner,  1  Penr.  &  W.  402, 
21  Am.  Dec  394 ;  Baskln  v.  Seechrlst,  6  Pa.  163. 

Where  a  party  already  in  possession  accepts  a 
lease  In  some  cases  he  is  held  not  estopped  from 
denying  his  landlord's  title,  where  the  evidence  of 
fraud  or  mistake,  etc.,  inducing  an  acceptance  was 
very  weak.  Cornish  v.  Searell,  8  Barn.  &  C.  471 ; 
Rogers  v.  Pitcher,  6  Taunt.  202 ;  Chettle  v.  Pond, 
1  Raym.  746 ;  Jackson  v.  Spear,  7  Wend.  401. 

One  who  takes  possession  under  a  lease  is  es- 
topped to  deny  his  landlord's  title  when  sued  on  the 
covenants  in  the  lease.  Rogers  v.  Waller,  4  Hayw. 
205,  9  Am.  Dec.  758. 

In  ejectment  against  a  tenant  holding  over  after 
his  term  has  expired,  landlord  need  show  no  other 
title  than  his  lease.  Mattax  v.  Helm,  5  Litt.  185, 
16  Am.  Dec.  64;  Peyton  v.  Stlth,  8  L.  ed.  U.  S. 
200 ;  Woodward  v.  Brown,  10  L.  ed.  U.  S.  31. 

Tenant  and  sub-tenant  must  deliver  up  posses- 
sion to  the  landlord  before  either  can  assert  an 
outstanding  title  or  one  purchased  by  him  (Blake 
V.  Howe,  1  Aikens,  306,  15  Am.  Dec.  681)  ;  or  one 
in  himself  even  prior  to  his  lease.  Abbott  v.  Cro- 
martle,  72  N.  C.  292,  21  Am.  Rep.  457. 

Where  a  landlord's  title  is  judicially  declared  in- 
sufficient for  the  tenant's  security,  the  latter  may 
renounce  the  relation  and  take  shelter  under  the 
paramount  title.  Lunsford  v.  Turner,  5  J.  J. 
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Marsh.  104,-20  Am.  Dec.  248;  Fowler  v.  Cravens. 
8  J.  J.  Marsh.  428,  20  Am.  Dec  153. 

Tenant  may  set  up  title  acquired  under  a  judg- 
ment after  he  became  tenant,  overreaching  title 
of  his  landlord.  Russell  v.  Rowland,  6  Wend.  666, 
22  Am.  Dec.  557 ;  Nellis  v.  Lathrop,  22  Wend.  121. 

Relation  of  landlord  and  tenant  is  destroyed  by 
judgment  of  eviction  against  the  tenant,  and  he 
may  then  purchase  any  other  title  for  his  own 
benefit.  Gore  v.  Stevens,  1  Dana,  201,  25  Am. 
Dec.   141. 

Tenant  in  possession  under  lease  void  by  statute 
of  frauds  cannot  deny  his  landlord's  title.  Duke 
V.  Harper,  6  Yerg.  280,  27  Am.  Dec.  462. 

An  agent  entering  into  possession  of  land  for  his 
principal,  cannot  deny  principal's  title  by  setting 
up  adverse  title  in  himself  or  another.  Farrow  v. 
Efdmundson,  4  B.  Mon.  605,  41  Am.  Dec.  250. 

While  tenant  is  estopped  to  deny  his  landlord's 
title  while  the  relation  exists,  after  it  ceases  his 
rights  are  not  impaired.  Heath  v.  Williams,  25 
Me.   209,   43   Am.   Dec.   265. 

Tenant  may  show  that  landlord's  title  has  ex- 
pired.  Hilboum  v.  Fogg,  99  Mass.  11 ;  Beal  v.  Da> 
venport,  48  6a.  165,  15  Am.  Rep.  656. 

In  an  action  for  rent,  tenant  may  show  that 
landlord's  title  ended  before  rent  accrued^  Lam- 
son  V.  Clarkson,  113  Mass.  348,  18  Am.  Rep.  498. 

After  disclaiming  tenancy  and  refusing  to  pay 
rent,  party  is  not  estopped  from  denying  title. 
Fuller  V.  Sweet,  30  Mich.  237,  18  Am.  Rep.  122. 

Tenant  may  show  equitable  title  in  himself  or 
other  matter  making  it  inequitable  to  deprive  him 
of  possession.  Halloway  v.  Camby,  65  N.  C  681 ; 
Turner  v.  Lowe,  66  N.  C.  418. 

Tenant  under  no  obligation  to  pay  taxes  may  ac- 
quire a  valid  title  to  the  premises  on  tax  sale  dur- 
ing  the  term  and  defeat  thereby  daim  for  subse< 
quent  rent.  Weichselbaum  v.  Curlett,  20  Kan.  709, 
27  Am.   Rep.  204. 

A  tenant  In  possession  cannot  acquire  title  ad- 
verse to  his  absent  landlord  by  purchase  at  a  jn- 
dicial  sale.  Lausman  v.  Diahos.  10  Neb.  172,  85 
Am.  Rep.  468 ;  Davis  v.  Davis,  88  N.  C  71. 

85  V.  B. 
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relation  of  landlord  and  tenant  between  him 
and  the  lessors,  etc. 

It  is  admitted  thkt  the  lease  should  be  con- 
strued in  connection  with  tne  other  evidence 
showing  her  former  interest  in  the  land  derived 
from  the  testator;  and  thus  construed,  the 
lease  to  Mrs.  Lucas  was  her  separate  estate, 
and  not  the  property  of  the  husband  hj  oper- 
ation of  law  or  otherwise. 

Prout  V.  Rohy,  ante,  68. 

This,  second  instruction  is  erroneous  on  sev- 
eral other  grounds. 

1.  It  removes  and  precludes  from  the  consid- 
eration of  the  jury  an  important  question  of 
fact,  depending  upon  the  interpretation  of  a 
series  of  documents,  including  the  sealed  let- 
ter, viz. :  Was  this  a  lease  from  year  to  year,  or 
for  UfeT 

2.  The  doctrine,  that  "a  lease  to  the  wife  by 
operation  of  law  becomes  the  absolute  property 
of  the  husband,"  is  erroneous.  There  must  be 
proof  of  his  assent,  expressed  or  implied;  and 
nis  property  in  it  is  only  qualified^  tnere  being 
a  right  of  survivorship  in  the  wife. 

Mickie  v.  Wood,  5  Rand.  674;   3  H.  &  M. 
470;  Brooks  v.  Marhury,  11  Wheat.  79. 
.  The  third  instruction  of  the  court  is  erro- 
neous, because: 

(1)  It  touches  still  further  on  the  province 
of  the  jury.  It  declines  that  the  relation  of 
landlord  and  tenant  has  been  established 
(proved),  and  tiiat  the  tenancy  is  established 
(proved)  to  be  from  year  to  year. 

(2)  There  being  here  no  entry  under  or  by 
virtue  of  the  alleged  lease,  which  was  at  least 
but  an  acknowl^gment  of  tenancy  by  one 
previously  in  possession,  the  court  should  have 
•o  qualified  the  application  of  the  doctrine  of 
estoppel  as  to  have  allowed  the  jury  to  deter- 
mine whether  the  acknowledgment  of  tenancy 
was  not  procured  by  fraud  or  undue  influence, 
or  made  by  mistake,  or  through  ignonnee. 

Alderson  v.  Miller,  16  Gratt.  279;  Hughes  v. 
Truetees,  etc.  6  Pet.  369;  Tyl.  £j.  922;  Jackson 
v.  Leek,  12  Wend.  106;  Tayl.  §§  706,  707. 

(3)  A  lease  by  a  feme  covert  does  not  work 
an  estoppel. 

Bac.  Abr.  tit.  Lease,  O.  442;  Miller  v. 
Bhackleford,  3  Dana,  289;  Comstock  v.  Smith, 
13  Pick.  116;  Small  v.  Proctor,  16  Mass.  496; 
Todd  V.  R.  Co.  19  Ohio  St.  614;  1  Washb.  Real 
Prop.  400,  and  Vol.  2,  p.  76,  107 ;  T^l.  Infancy 
ft  Coverture,  702. 

(4)  If  the  defendant  was  estopped  under  the 
lease  of  1866,  the  plaintiff  was  also  estopped  by 
the  same  instrument  from  denying  title  in  the 
executors. 

The  fourth  instruction  of  the  court  is  erro- 
neous#because : 

(1)  An  outstanding  unsatisfied  mortgage  is 
a  good  defense  in  an  action  of  ejectment,  when 
the  defendant  has  an  equitable  lien. 

PeUz  V.  Clarke,  6  Pet.  481 ;  Marsh  v.  Brooks, 
8  How.  223. 

(2)  The  court  repeats  the  error  of  deciding 
upon  the  "circumstances  (facts)  of  this  case^ 
\diich  ought  to  have  been  left  to  the  jury. 

The  fifth  and  last  instruction  embraces  two 
very  subtile  and,  therefore,  very  dangerous 
errors.  It  is  admitted  that  a  distraint  after  a 
notice  is  a  waiver.  The  evidence  tended  to 
show  that  W.  A.  Chapline  was  the  plaintiff's 
agent  to  collect  the  rent,  authorized  to  distrain 
18  Wall.  U.  S.  Book  21* 


if  necessary,  and  that  he  had  distrained  after 
this  suit  was  instituted,  for  rent  accruing  after 
the  date  of  the  writ.  This  threw  upon  the  plain- 
tiff the  burden  of  proving  a  revocation  of  the 
authority;  the  court  relieves  him  of  this  bur- 
den, by  instructing  the  jury  that  they  may 
consider  the  institution  of  the  suit  as  in  itself 
such  a  revocation;  this  is  reasoning  in  a  circle, 
and  erroneous. 

(2)  If  the  first  part  of  this  instruction  is 
correct,  the  last  part  is  erroneous;  for  there  Is 
a  manifest  contradiction. 

(3)  The  defendant  offered  evidence  tending 
to  show  a  subsequent  ratification  and  adoption 
of  the  act  of  the  agent  by  the  principal.  This 
instruction  cuts  the  jurv  off  absolutely  and  im- 
peratively from  considering  the  question  of 
subsequent  ratification  and  adoption. 

(4)  We  claim  the  notice  by  the  plaintiff, 
alone  and  individually  was  not  sufficient  (if  a 
notice  to  end  the  lease  would  have  been  proper 
in  any  manner)  because  the  lease  was  made  by 
two  lessors  as  executors,  and  the  notice  should 
have  been  given  by  the  same  persons  in  the 
same  character. 

1  Washb.  Real  Prop.  626,  §  16. 

(6)  If  the  notice  was  sufficient,  the  plaintiff 
had  waived  it. 

"A  notice  to  quit  may  be  waived  by  receiv- 
ing rent  accruing  subsequent  to  the  expiration 
of  the  notice,  or  by  distraining  for  such  rent, 
or  giving  a  new  notice  to  quit  at  the  time  sub- 
sequent to  the  first." 

1  Washb.  Real  Prop.  624,  §  11;  Tayl.  Land, 
and  Ten.  §  486 ;  Prindle  v.  Anderson,  19  Wend. 
391;  Touch  v.  Willingale,  1  H.  Bl.  311;  Good- 
right  V.  Cordwent,  6  T.  R.  219;  Collins  V. 
Canty,  6  Cush.  416. 

It  was  waived  by  omitting  to  brin^  suit  for 
eight  and  a  half  months  aft^  the  expiration  of 
the  time  for  yielding  possession. 

Mr.  CluM.  J.  Faulkner,  for  defendant  In 
error: 

A  feme  covert  is  as  competent  to  take  a  lease 
as  a  feme  sole.  •  The  husband's  express  assent 
is  not  necessary,  as  the  estate  vests  until  dis- 
sent. 

1  Piatt,  Leas.  66,  and  cases  there  referred 
to;  Om.  Land,  and  Ten.  49;  Woodf.  L.  &  T. 
66;  Himter,  L.  &  T.  181. 

The  husband,  up6n  nuirriage,  becomes  pos- 
sessed of  the  chattels  real  of  which  the  wife  is 
or  may  be  possessed  during  the  marriage,  al- 
though the  law  gives  to  him  a  qualified  title 
only  in  these;  that  is,  an  interest  in  his  wife's 
rignt,  with  a  power  of  alienation  during  covert- 
ure. Chattels  real  are  such  as  are  annexed  to 
or  favor  of  the  realty,  as  terms  for  years,  of  land, 
leases  and  mortgages;  and  the  effect  of  mar- 
riage at  common  law  is  to  vest  in  the  husband 
all  these  interests  of  the  wife  during  coverture. 

He  has  the  power  to  sell,  assign,  mortgage  or 
otherwise  dispose  of  those  interests  as  he 
pleases,  by  any  act  in  his  lifetime,  without  the 
consent  or  concurrence,  of  his  wife. 

0^1.  Infancy  k  Overture,  368,  §  238;  Sir 
Edward  Turner's  Case,  1  Vem.  7 ;  2  Kent,  Com. 
134. 

If  the  relation  of  Robert  A.  Lucas  to  the 
property  in  question  be  that  of  a  tenant  under 
a  writt^  lease,  as  is  here  imdeniably  the  case, 
it  is  not  necessary  to  prove  the  landlord's  title 
to  the  demised  premises;  for  the  landlord's  title 
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is  admitted  by  the  tenant  when  he  take  a  lease 
from  him,  and  he  is  estopped  from  denying  or 
controverting  such  title.  No  third  title  can  be 
purchased  by  a  tenant  and  made  use  of  to  de- 
feat that  of  the  landlord.  If  the  tenant,  after 
renting  the  premises,  acquires  rights  adverse  to 
his  landlord,  he  is  bound  to  surrender  the  prop- 
erty before  he  can  be  permitted  to  assert  them. 

Emerick  v.  T<wener,  9  Gratt.  237,  238;  Wil- 
lison  V.  Watkins,  3  Pet.  43;  Peyton  v.  Stith,  5 
Pet.  486;  Walden  v.  Bodley,  14  Pet.  166;  Ty- 
ler. Ej.  649. 

The  court  did  not  err  in  refusing  the  instruc- 
tions asked  for  as  follows : 

"If  the  jury  believe  from  the  evidence  that 
there  is  an  outstanding  deed  of  trust  dated  on 
the  8th  day  of  February,  1847,  conveying  the 
legal  title  to  the  farm  in  question  to  R.  H.  Lee, 
jn  trust  for  Peter  Sauerwein,  and  that  neither 
he,  nor  the  cestui  que  trust,  nor  anyone  entitled 
to  receive  payment  of  said  debt  so  secured,  was 
made  a  party  to  the  suit  of  Towner's  Adm,  v. 
Lucas,  and  that  said  outstanding  lien  was  of 
older  date  than  the  lien  of  Towner's  judgment, 
to  enforce  which  said  suit  was  brought,  and  th&t 
said  first  mentioned  lien  is  still  subsisting  and 
unpaid,  they  will  find  for  the  defendant."  This 
instruction  was.  properly  rejected: 

First.  Because  it  was  not  only  not  based  upon 
the  evidence,  but  it  assumed  a  state  of  facts  in 
direct  conflict  with  the  admitted  evidence  in 
the  cause,  the  records  showing  tnat  the  judg- 
ments of  Towner  were  all  prior  to  the  execu- 
tion of  said  trust  deed,  and  that  the  debt  due  to 
Sauerwein  had  been  fully  paid  i^o  his  assignee. 
Shepherd,  in  the  sale  of  the  land. 

Second.  Because  it  would  have  submitted  to 
the  jury  a  question  of  the  validity  of  the  plain- 
tiff's title,  which  the  defendant  as  a  tenant  was 
estopped  from  controverting. 

Third.  A  cestui  que  trust,  after  the  purposes 
of  the  deed  have  been  satisfied,  may  maintain 
ejectment  upon  a  demise  in  his  own  name,  al- 
though the  legal  estate  is  in  the  trustee. 

Hart  V.  Knott,  Cowp.  46;  Hopkins  v.  Ward, 
6  Munf.  38;  Hopkins  v.  Stephens,  2  Rand.  426. 

Fourth.  The  record  in  the  chancery  suit  of 
Towner's  administrator,  to  which  Robert  A. 
Lucas  was  a  party,  is  conclusive  upon  all  the 
points  presented  upon  this  instruction,  so  long 
as  the  decree  in  that  cause  remains  imreversed. 

Baylor  v.  Dejarnette,  13  Gratt.  174. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court : 

The  action  in  the  court  below  was  an  eject- 
ment brought  by  Peter  C.  Brooks,  against  Rob- 
ert A.  Lucas,  the  plaintiff  in  error,  to  recover 
possession  of  a  tract  of  land  containing  two 
Hundred  and  ninety-three  acres.  Both  parties 
claimed  title  under  Rezin  D.  Shepherd,  the 
grandfather  of  the  plaintiff  and  the  uncle  of  the 
defendant's  wife.  In  lus  lifetime  Rezin  D. 
Shepherd  demised  the  premises  to  the  defendant, 
reserving  an  annual  rei\t.  The  lease  was  made 
in  1869,  and  though  it  extended  only  imtil  April 
1,  1861,  the  defendant  continued  in  possession 
until  this  suit  was  brought.  Meanwhile  the 
lessor  died,  leaving  a  will  which  was  duly 
proved  on  the  12th  day  of  March,  1866.  By  that 
will  he  devised  all  his  property,  including  the 
premises  in  dispute,  to  his  daughter  Ellen 
Brooks  and  to  her  two  sons  (the  plaintiff  and 
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Shepherd  Brooks)  and  directed  that  they 
should  be  put  into  possession  of  it  without  de- 
lay. He  also  appointed  his  two  grandsons  (the 
plaintiff  and  Shepherd  Brooks)  executors  of  his 
will,  giving  them,  as  expressed  therein,  "seisin" 
of  his  entire  estate.  After  his  death,  though 
before  the  will  was  proved,  the  plaintiff  and 
Shepherd  Brooks,  professedly  as  executors  of 
the  will,  addressed  a  letter  to  the  wife  of  the 
defendant,  in  which  they  proposed  that  she 
should  occupy  the  place,  and  pay  to  them  or 
their  agent  the  yearly  rent  of  $600  on  the  first 
of  December  in  each  year,  the  lease  to  b^^ 
on  the  first  of  January,  1866.  The  letter  added 
that  if  the  rent  should  be  increased,  or  any 
other  change  made,  she  should  receive  one  year's 
notice  of  it  in  advance,  and  that  she  should 
make  all  repairs  and  pay  all  expenses  of  the 
property  except  taxes,  and  not  allow  it  to  de- 
teriorate. This  proposition  she  accepted  on 
the  nth  of  December,  1866.  Subsequently  the 
commencement  of  the  lease  was,  by  mutual 
agreement,  fixed  for  the  first  of  April,  instead 
of  the  first  of  January.  After  tnis  she  continued 
to  pay  the  stipulated  rent  until  1868,  but  the 
rent  subsequent  to  that  time  was  withheld.  C^ 
the  19th  of  May,  1866,  Mrs.  Ellen  Brooks  and 
Shepherd  Brooks,  describing  themselves  as  with 
the  plaintiff  equal  and  only  devisees  of  R.  D. 
Shepherd,  conveyed  to  the  plaintiff  all  their 
right,  title  and  interest  in  the  land  to  hold  him 
in  fee  simple,  and  on  the  16th  of  February,  1869, 
he  gave  to  the  defendant  and  his  wife,  notice 
that  he  terminated  the  lease  on  the  first  day 
of  April,  1870,  and  required  them  to  surrender 
possession  of  the  land  on  that  day.  This  was 
the  plaintiff's  case. 

The  defense  attempted  to  be  set  up  was,  that 
the  possession  and  right  of  possession  were  in 
defendant's  wife  as  her  separate  estate,  after 
the  expiration  of  Mr.  Shepherd's  lease  to  him ; 
that  is,  after  April  1,  1861.  For  this  purpose 
he  was  allowed  to  give  in  evidence  another 
lease  from  Shepherd  to  his  wife  for  one  year 
from  April  1,  1861,  at  the  yearly  rent  of  $900, 
and  to  prove  that  this  was  followed  by  the  lease 
of  1866,  already  mentioned.  He  also  submitted 
other  evidence,  some  of  which  was  received,  and 
some  was  either  objected  to  or  admitted  with 
restrictions  upon  its  effect.  What  it  was  and 
the  reasons  for  the  rulings  of  which  the  plain- 
tiff in  error  complains,  will  appear  iii  our  no- 
tice of  the  errors  which  he  has  assigned. 

But  before  proceeding  to  a  consideration  of 
these,  it  may  be  remarked  that  if  the  defendant 
was  in  possession  under  a  lease  from  the  plain- 
tiff, or  from  any  one  to  whose  reversion  the 
plaintiff  had  succeeded,  he  was  not  at  liberty 
to  controvert  the  title  of  the  plaintiff  or  of  that 
reversioner,  while  he  remained  in  possession. 
In  view  of  this  undoubted  principle  it  is  im- 
possible to  see  how  he  could  nave  resisted  a  re- 
covery, if  in  fact  he  was  the  tenant  of  the 
plaintiff,  or  if  the  plaintiff  had  succeeded  to  the 
title  of  Rezin  D.  Shepherd.  But  it  is  very  plain 
that  during  the  lease  of  1869,  he  was  Shepherd*8 
tenant,  and  that  after  its  expiration  he  con- 
tinued a  tenant  from  year  to  year  under  that 
lease;  unless  the  one  made  in  1861,  or  that 
made  in  1866,  supplanted  it.  Both  the  later 
leases  were  made  to.  his  wife.  As  he  did  not  dis- 
sent, they  became  her  chattels  real,  and  during 
the  coverture  they  belonged  to  him.  Necessarily, 
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therefore,  his  possession  was  in  law  under 
tkoee  leases,  or  one  of  them,  or  it  was  as  a 
tenant  of  Mr.  Shepherd  from  year  to  year,  in 
virtue  of  his  holding  over  after  the  expiration 
of  the  lease  of  1859.  How,  then,  he  could  show, 
so  long  as  he  retained  that  possession,  that 
Shepherd  had  no  title,  or  that  Shepherd  held  in 
trust  for  his  wife,  or  that  any  one  who  had  suc- 
ceeded to  Shepherd's  title,  or  one,  though  not 
thus  succeeding,  to  whom  he  had  attorned  by 
the  payment  of  rent,  had  no  title  or  held  in 
trust  for  his  wife,  we  are  not  informed,  nor 
can  we  be.  That  was  a  defense  which  he  was 
not  at  liberty  to  set  up,  even  upon  his  own 
showing  of  the  facts.  That  the  plaintiff  had 
succeeded  to  Shepherd's  title  is,  we  think,  very 
certain.  The  will,  as  we  have  seen,  devised  and 
bequeathed  to  Ellen  Brooks,  the  testator's 
daughter,  and  to  her  two  sons,  all  his  property, 
452*]  real,  personal,  and  *mixed,  and  directed 
that  they  should  be  put  into  possession  of  it 
without  delay.  If  this  stood  alone,  it  could 
not  be  doubted  that  the  devisees  named 
took  the  entire  estate  of  the  testator.  The  third 
item  of  the  will,  however,  it  is  insisted,  gave 
the  estate  to  the  executors.  Its  language  is: 
"I  constitute  and  appoint  my  two  grandsons, 
Peter  C.  Brooks,  the  younger  of  that  name, 
and  Shepherd  Brooks,  executors  of  this  my 
will,  giving  them  seisin  of  my  entire  estate." 
But  this  clause  must  be  construed  consistently, 
if  possible,  with  the  other  provisions  of  the 
will,  so  as  to  give  effect  to  all  its  parts.  Hence, 
it  is  clear  that  the  testator  intended  by  the  word 
"seisin,"  possession ;  and  that  he  gave  it  to  his 
executors  for  the  purposes  which  he  had  in 
new  when  he  constituted  them  executors.  The 
will  exhibits  no  reason  why  they  should  be  in- 
vested with  the  title  to  the  testator's  real  es- 
tate, and  such  an  investiture  is  directly  in  con- 
flict with  the  second  item,  which  casts  the  title 
Dy  apt  words  upon  his  daughter,  the  plaintiff, 
and  Shepherd  Brooks.  Hence,  it  must  be  held 
that,  by  force  of  the  will  and  the  deed  from 
Mrs.  Brooks  and  Shepherd  Brooks,  the  plain- 
tiff had  succeeded  to  the  reversion  of  Mr.  Shep- 
herd, and  to  all  the  right  which  his  co-devisees 
ever  had.  His  title,  therefore,  was  unassailable 
by  the  defendant,  and  his  right  to  the  possession 
^  against  the  defendant  was  imquestionable,  if 
notice  of  the  termination  of  the  lease,  and  of 
lis  intention  to  resume  possession,  was  duly 
pven. 

This  view  of  the  case  makes  the  consideration 
>f  the  specific  errors  assigned  very  easy.  So 
far  as  they  are  aimed  at  showing  that  the  de- 
fendant did  not  stand  in  the  relation  of  a  tenant 
of  the  plaintiff,  or  of  one  to  whose  reversion  the 
plaintiff  had  succeeded,  they  are  material,  but 
unless  that  was  shown,  they  can  have  no  effect 
upon  the  judgment  which  has  been  obtained. 

The  first  is,  that  the  court  refused  to  admit 
in  evidence  the  deposition  of  Catharine  Lucas, 
the  wife  of  the  defendant.  That  it  is  a  rule  of 
the  common  law,  a  wife  cannot  be  received  as 
a  witness  for  or  against  her  husband,  except  in 
suits  between  them,  or  in  criminal  cases,  where 
453*]  he  is  prosecuted  *for  wrong  done  to  her, 
is  not  controverted.  But  it  is  argued,  because 
Congress  has  enacted  that  in  civil  actions  in  the 
courts  of  the  United  States  there  shall  be  no  ex- 
clusion of  any  witness  because  he  is  a  party  to 
cr  interested  in  the  issue  tried,  the  wife  is  com- 
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petent  to  testify  for  her  husband.  Undoubtedly 
the  act  of  Congress  has  cut  up  by  the  roots  all 
objections  to  the  competency  of  a  witness  on 
account  of  interest.  But  the  objection  to  awife's 
testifying  on  behalf  of  her  husband,  is  not  and 
never  has  been  that  she  has  any  interest  in  the 
issue  to  which  he  is  a  party.  It  rests  solely 
upon  public  policy.  To- that  the  statute  has  no 
application.  Accordingly,  though  statutes  sim- 
ilar to  the  act  of  Congress  exist  in  many  of  the 
states,  they  have  not  been  held  to  remove  the 
objection  to  a  wife's  competency  to  testify  for 
or  against  her  husband.  And  in  West  Virginia 
it  has  been  expressly  enacted  that  a  husband 
shall  not  be  examined  for  or  against  his  wife, 
nor  a  wife  for  or  against  her  husband,  except 
in  an  action  or  suit  between  husband  and  wife. 
Civ.  Code  of  1868,  p.  620.  Were  there  any  doubt 
respecting  the  question,  this  statute  would 
solve  it,  for  the  act  of  Congress  of  July  6»  1862 
(12  Stat,  at  L.  588)  declares  that  the  laws  of 
the  state  in  which  the  court  shall  be  held,  shall 
be  the  rules  of  decision  as  to  the  competency  of 
witnesses  in  the  courts  of  the  United  States. 

The  second  assignment  of  error  is,  that  the 
court  sustaining  the  plaintiff's  objections  to 
certain  other  depositions  offered  by  the  defend- 
ant, so  far  as  they  tended  to  prove  that  Catha- 
rine Lucas  obtained  title  to  the  property  in  con- 
troversy under  the  will  of  R.  D.  Shepherd,  and 
so  far  as  they  referred  to  conversations  of  the 
witness  with  Mr.  Shepherd  concerning  his  pur- 
poses respecting  the  farm.  The  objection  sus- 
tained by  the  court  was  to  the  subject-matter 
of  the  testimony,  and  it  was  sustained  because 
it  was  inadmissible  for  the  defendant  to  intro- 
duce evidence  to  impeach  his  landlord's  title. 
There  can  be  no  doubt  the  ruling  was  correct. 
For  the  same  reason  the  ruling  complained  of 
in  the  third  assignment  was  unobjectionable. 
Indeed,  it  is  difiicult  to  *perceive  what  [*454 
possible  bearing  upon  the  case  the  letter  of  Mr. 
Shepherd  to  his  daughter  and  grandsons  could 
have.  Certainly  it  contained  nothing  that  tend- 
ed in  the  slightest  degree  to  support  any  de- 
fense the  defendant  was  at  liberty  to  set  up. 

Nor  can  we  perceive  that  the  record  of  the 
proceeding  for  a  forcible  detainer,  commenced 
by  the  plaintiff  in  1868,  was  pertinent  in  any 
degree  to  any  matter  in  controversy  in  this 
case.  It  was,  therefore,  properly  excluded.  A 
judge  well  performs  his  duty  when  he  guards 
the  jury  against  having  their  attention  diverted 
from  the  real  issue  by  the  introduction  of  im- 
material evidence. 

The  fifth  assignment  is,  that  the  court  erred 
in  excluding  what  is  called  a  transcript  of  a 
distress  warrant  issued  by  William  A.  Chap- 
line,  agent  for  the  plaintiff,  on  the  10th  of  Feb- 
ruary, 1871,  against  the  defendant,  and  also  in 
excluding  the  forthcoming  bond.  They  were 
offered,  apparently,  to  show  that  the  notice  to 
quit  on  the  Ist  of  April,  1870,  had  been  waived 
by  the  plaintiff,  but  they  were  rejected  by  the 
court  because  not  properly  certified.  Whether 
the  court  erred  in  this  or  not  is  of  no  impor- 
tance, for  the  fact  that  such  a  distress  warrant 
was  issued  the  defendant  was  allowed  to  prove 
by  other  evidence,  and  he  had  the  full  benefit 
of  such  proof.  There  was  not  a  fact  stated  in 
the  transcript  which  did  not  otherwise  appear, 
and  the  facts  were  not  controverted.  The  er- 
ror o|  the  court,  therefore,  if  there  was  an  er- 
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ror,  was  perfectly  harmless,  and  it  would  not 
justify  directing  a  new  trial. 

The  remaining  assignments  which  require 
any  notice  all  relate  U>  the  charge.  The  first 
instruction  asked  by  the  defen£uit  and  re- 
fused by  the  court  was,  in  substance,  that  the 
distress  warrant  sued  out  by  Ghapline,  as 
agent  of  the- plaintiff  for  rent  claimed  to  be  due 
for  the  year  ending  April,  1871,  levied  as  it  was 
on  the  property  of  the  defendant,  who  had 
^ven  f  forthcoming  bond,  and  being  still  pend- 
ing, constituted  a  waiver  of  the  notice  to  ^ uit, 
and,  therefore,  that  the  defendant  was  entitled 
to  a  verdict.  The  prayer  overlooked  the  fact,  of 
which  there  was  evidence,  that  Ghapline  had 
no  authority  from  the  plaintiff  to  issue  the  dis- 
455*]  tress  warrant,  *and  that  his  act  had 
been  disapproved  by  the  plaintiff's  attorney. 
The  second  prayer  was,  in  effect,  that  no  ex- 
pression of  disapprobation  by  the  plaintiff  or 
his  attorney  of  the  act  of  the  agent  in  issuing 
the  distress  warrant  could  defeat  its  operation 
as  a  waiver  of  the  notice  to  quit,  while  the  pro- 
ceedings on  the  warrant  were  pending  and  so 
long  as  the  plaintiff  held  the  forthcoming  bond 
for  the  property  distrained.  This  prayer  as- 
sumes as  a  fact  that  of  which  there  was  no  evi- 
dence. It  assumes  that  the  plaintiff  held  the 
forthcoming  bond.  But  it  is  very  manifest  that 
the  defendant  was  not  entitled  to  have  either 
of  these  instructions  asked  for  by  him  given  to 
the  jury.  It  is  true  the  notice  to  quit  might 
have  been  waived,  and  doubtless  should  have 
been  regarded  as  waived  by  the  distress  war- 
rant if  it  had  been  issued  by  the  plaintiff,  or  by 
his  authority.  But  waiver  is  always  in  part  a 
question  of  intent,  and  there  could  have  been 
no  intent  to  waive  if  the  act  claimed  to  have 
been  a  waiver  was  either  imknown  to  the  plain- 
tiff, or  unauthorized  by  him  or  not  ratified  by 
him.  That  the  distress  warrant  was  unauthor- 
ized, and,  indeed,  disavowed,  is  a  fact  of  which 
there  was  evidence,  and  no  attempt  was  made 
to  show  that  it  had  ever  been  ratified.  The  de- 
fendant has,  therefore,  no  reason  to  complain 
that  his  prayer  for  the  instruction  mentioned 
was  refused.  The  court  did  charge  that  notice 
to  quit  was  necessary  to  entitle  ttie  plaintiff  to 
recover,  and  that  if  notice  was  given,  and  after- 
wards a  distress  warrant  wais  sued  out  to  re- 
cover rent  due  and  in  arrear  for  the  leased 
premises  the  presumption  of  law  would  be  that 
it  was  sued  out  with  the  assent  of  the  plaintiff, 
in  which  event  he  could  not  maintain  the  action 
unless  the  evidence  satisfied  the  jury  that  the 
agent,  Ghapline,  exceeded  his  authority  in 
suing  out  such  warrant  acting  without  the 
knowledge  and  consent  of  his  principal.  More 
than  this  the  defendant  had  no  right  to  ask. 

The  third  and  fourth  instructions  asked  for 
were  also  properly  denied.  They  were  in  keep- 
ing with  the  efforts  made  by  the  defendant 
throughout  the  trial  to  attack  the  title  under 
which  he  had  held  as  tenant.  If  not  still  re- 
456*]  taining  'possession  under  the  first  lease 
made  to  him,  he  was  in  under  a  subsequent 
lease  made  to  his  wife,  which  he  himself  had 
given  in  evidence.  It  was  not  open  to  him, 
therefore,  to  show  that  some  other  person  had 
the  legal  title,  or  a  better  title  than  that  of  the 
landlord. 

It  would  be  sufficient  to  say  of  the  seventh 
assignment  o|  error  that  it  has  been  made  inen- 
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tire  disregard  of  the  rules  of  this  court.  It 
avers  simply  that  the  court  below  erred  in  giv- 
ing the  instructions  which  were  given  to  tha 
jury,  on  its  own  motion  (that  is,  in  the  general 
charge),  in  lieu  of  the  instructions  asked  for 
by  the  parties,  but  in  what  the  error  consisted 
or  in  wnat  part  of  the  charge  it  is  contain^, 
is  not  specified.  That  under  tne  twenty-first 
rule  this  is  an  insufficient  assignment  is  very 
plain.  Were  it,  however,  made  as  directed  by 
our  rule  it  could  not  be  sustained.  We  have 
already  said  that,  imder  the  will  of  Rezin  D. 
Shepherd,  his  daughter  and  two  sons  took  the 
le^fal  estate  in  the  lands  devised  by  him.  We 
might  have  added  that  the  sealed  letter  accom- 
panying the  will  was  not  testamentary,  and 
that  it  in  no  respect  created  any  estate,  legal 
or  equitable,  in  anyone. 

It  has  been  conceded  in  the  argument,  aa  it 
should  have  been,  the  court  properly  ruled  that 
the  letter  of  P.  G.  Brooks  and  Shepherd  Brooks, 
executors,  to  the  defendant's  wife,  dated  No- 
vember 29,  1865,  with  her  reply  to  it,  and  the 
subsequent  modification  i^eed  upon,  consti- 
tuted a  lease  of  the  premises  to  her.  But  it 
is  denied  that  the  lease  inured  to  the  benefit  of 
her  husband,  and  brought  him  into  the  relation 
of  a  tenant  imder  the  lessors,  because,  as  it  is 
claimed,  it  was  a  lease  for  her  separate  use. 
This  claim,  however,  is  without  any  foundation 
in  the  contract.  There  is  no  word  that  looks 
to  the  exclusion  of  the  husband.  No  particular 
phraseology,  it  is  true,  is  necessary  for  the  cre- 
ation of  a  separate  estate  for  a  feme  covert,  but 
there  must  be  something  to  show  an  intent  to 
create  it,  and  nothing  of  the  kind  appears  in 
this  case.  The  court,  therefore,  correctly 
charged  the  jury,  in  the  absence  of  any  proof  of 
dissent  by  the  defendant,  that  the  lease  became 
his  property,  and  that  in  force  of  it  he  became 
the  tenant  of  the  lessor.  *That  the  [*457 
lease  created  a  tenancy  from  year  to  year  is  toe 
plain  to  need  argument. 

There  is  nothing  more  in  the  record  or  in  the 
assignments  of  error  that  requires  notice.  We 
fail  to  perceive  an^hing  of  which  the  defend- 
ant below,  now  plaintiff  in  error,  can  justly  com- 
plain, and  the  judgment  is,  therefore,  affirmed. 


ZERUBBABEL  SNOW,  Plff.  in  Err., 

V, 

UNITED  STATES  ew  rel.  GHARLES  H. 
HEMPSTEAD,  United  States  District  Attor- 
ns. 

<See  S.  C.  18  Wall.  317-822.) 

Attorney  of  Territory,  as  prosecuting  officer. 

The  attorney  general  of  the  territory  of  Utah, 
elected  by  Its  legislature  and  not  the  attorney  of 
the  United  States  for  said  territory  appointed  by 
the  President,  is  entitled  to  prosecute  persons  ae- 
cused  in  that  territory  of  offenses  against  itk  laws. 

[No.  30.] 
Submitted  Mar.  21, 187S.   Decided  Deo.  8, 187S. 

JN  ERROR  to  the  Supreme  Gourt  of  the  Ter- 
ritory of  Utah. 

This  action  was  comiiienced  by  the  defendant 
in  error  in  one  of  the  district  courts  of  the  ter- 
ritory of  Utah,  by  filing  an  information  alleg- 

85  17,  9. 


im. 


Snow  v.  United  Statss. 


iiUit2 


ing  that  he  was  the  United  States  Attorney  for 
that  territory,  and  that,  among  his  duties  as 
such  officer,  was  the  duty  to  prosecute  persons 
charged  with  offenses;  and  that  Snow,  under 
color  of  some  election  by  the  legislature  of  the 
territory,  and  appointment  and  commission 
thereunder,  as  Attorney  General  of  the  terri- 
tory, had  usurped  some  of  the  functions  of  the 
relator. 

Snow  filed  his  answer,  disclaiming  any  right 
to  prosecute  cases  in  which  the  United  States 
was  interested,  but  claiming  the  right  to  pros- 
ecute the  cases  in  which  the  territory  was  a 
party,  by  virtue  of  his  office  of  Attorney  Gen- 
eral. He  referred  in  his  answer  to  Constitution 
of  U.  8.,  art.  4,  §  3 ;  art.  2,  §  2,  act  of  Congress, 
entitled  "An  Act  to  Establish  a  Territorial 
Government  for  Utah,"  approved  September  9, 
1850;  act  of  the  Territory,  entitled  '"An  Act  in 
Relation  to  Marshals  and  Attorneys,"  approved 
March  2,  1852. 

Judgment  in  the  district  court  was  entered 
against  Snow  on  demurrer,  and  he  appealed  to 
the  supreme  court  of  the  terriu)ry,  where  the 
judgment  of  the  district  court  was  affirmed. 
Snow  thereupon  brought  the  case  to  this  court 
by  writ  of  error. 

Messrs,  C.  J.  Hlllyer,  Thos.  Fitolk  and  E. 
D.  Hoge  for  plaintiff  in  error. 

Mr.  C.  H.  Hill,  Asst,  Atty.  Qen.,  for  defend- 
ant in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

The  only  question  raised  in  tnis  case  is, 
whether,  in  the  territory  of  Utah,  the  Attorney 
of  the  United  States  for  said  territory,  or  the 
Attorney  General  of  said  territory  elected  by 
the  legislature  thereof,  is  entitled  to  prosecute 
persons  accused  of  offenses  against  the  laws  of 
the  territory. 

The  government  of  the.  territories  of  the 
820*]  United  States  'belongs,  primarily,  to 
Congress;  and,  secondarily,  to  such  agencies  as 
Congress  may  establish  for  that  purpose.  Dur- 
ing the  term  of  their  pupilage  as  territories, 
they  are  mere  dependencies  of  the  United 
States.  Their  people  do  not  constitute  a  sover- 
eign power.  All  political  authority  exercised 
therein  is  derived  from  the  general  govemm^t. 

It  is,  indeed,  the  practice  of  the  government 
to  invest  these  dependencies  with  a  limited 
power  of  self-government  as  soon  as  thev  have 
sufficient  population  for  the  purpose.  The  ex- 
tent of  the  power  thus  granted  depends  entirely 
upon  the  Organic  act  of  Congress  in  each  case, 
and  is  at  all  times  subject  to  such  alterations 
as  Congress  may  see  fit  to  adopt. 

The  Organic  act  establishing  the  territorial 
government  of  Utah,  passed  September  9,  1850, 
constituted  a  governor,  a  legislative  assembly, 
and  certain  courts  and  judicial  and  executive 
officers.  Amongst  the  latter  are  an  attorney 
for  the  territory  and  a  marshal. 

By  the  6th  section  of  the  act,  it  is  enacted 
that  the  legislative  power  shall  extend  to  all 
rightful  subjects  of  legislation  consistent  with 
the  Constitution  of  the  United  States  and  the 
provisions  of  that  act.  By  the  9th  section,  it  is 
enacted  that  the  judicial  power  shall  be  vested 
in  a  supreme  court,  district  courts,  probate 
courts  and  justices  of  the  peace,  whose  jurisdic- 
tion shall  DO  limited  by  law;  Provided,  that 
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justices  shall  not  try  land  titles,  nor  cases  ex* 
ceedin^  $100  in  amount ;  and  that  the  supreme 
and  district  courts  shall  possess  chancery  as 
well  as  common-law  jurisdiction;  and  each  of 
the  district  courts  is  invested  with  the  same 
jurisdiction  in  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States  as  is 
vested  in  the  circuit  and  district  courts  of  the 
United  States;  and  the  first  six  days  in  each 
term  are  appropriated  to  such  cases. 

The  duties  of  the  attorney  are  not  specified 
in  the  act.  The  marshal  is  required  to  execute 
all  processes  issuing  from  said  courts  when  ex- 
ercising their  jurisdiction  as  circuit  and  dis- 
trict courts  of  the  United  States. 

This  recital  shows  that  the  business  of  these 
courts,  when  acting  as  circuit  and  district 
courts  of  the  United  States,  is  to  be  kept  dis- 
tinct from  their  business  as  ordinary  courts 
*of  the  territory,  and  gives  countenance  [*321 
to  the  idea  upon  whiclf  the  territorial  legisla- 
ture seems  to  have  acted  in  appointing  separate 
executive  officers  for  attendii^  the  courts  when 
sitting  as  territorial  courts.  By  an  act  of  that 
lefi^slature,  passed  March  3, 1852,  it  is,  amongst 
other  things,  provided  that  an  Attorney  General 
shall  be  elected  by  the  legislative  assembly  to 
attend  to  all  legal  business  on  the  part  of  the 
territory  before  the  courts  where  the  territory 
is  a  party,  and  to  prosecute  individuals  accused 
of  crime  in  the  judicial  district  in  which  he 
shall  keep  his  office,  in  cases  arising  under  the 
laws  of  the  territory;  and  that  for  the  other 
districts,  district  attorneys  shall  be  elected  in 
like  manner  with  like  duties.  This  law,  it  is 
understood,  has  always  been  acted  upon  until 
the  recent  decision  of  the  supreme  court  of 
Utah,  denying  its  validity.  Similar  laws  have 
been  passed  and  acted  upon  in  other  territories, 
organized  under  similar  organic  acts.  The  at- 
tomev  appointed  by  the  President  for  the  terri- 
tory has  been  accustomed  to  attend  to  the  busi- 
ness of  the  general  government,  the  same  as  is 
done  by  United  States  district  attorneys  in  the 
several  states;  and  the  Attorney  Greneral  and 
district  attorneys  of  the  territory  have  attend- 
ed to  the  business  of  the  latter,  and  prosecuted 
crimes  committed  against  the  territorial  laws. 

It  must  be  confes^  that  this  practice  exhib- 
its somewhat  of  an  anomaly.  Strictly  speaking, 
there  is  no  sovereignty  in  a  territory  of  the 
United  States  but  that  of  the  United  States  it- 
self. Crimes  committed  therein  are  committed 
affainst  the  government  and  dignity  of  the  Unit- 
ed States.  It  would  seem  that  indietmente  and 
writs  should  regularly  be  in  the  name  of  the 
United  States,  and  that  the  Attorney  of  the 
United  States  was  the  proper  officer  to  prosecute 
all  offenses.  B\it  the  practice  has  been  other- 
wise, not  only  in  Utah,  but  in  other  territories 
organized  upon  the  same  type.  The  question  is 
whether  this  practice  is  legal ;  or,inotnerwords, 
whether  the  act  of  the  territorial  legislature 
was  authorized  by  the  organic  act.  If  it  was, 
the  plaintiff  in  error  in  this  case  was  erroneous- 
ly ousted  from  performing  *the  duties  [*322 
of  his  office  of  Attomev  General  of  the  territory. 

The  power  given  to  the  legislature  is  ex- 
tremely broad.  It  extends  to  all  rightful  sub- 
jects of  legislation  consistent  with  the  Consti- 
tution and  the  organic  act  itself.  And  there 
seems  to  be  nothing  in  either  of  these  instru- 
ments which  directly  confiicts  with  the  territo- 
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rial  law.  If  there  is  any  inconsistency  at  all,  it 
is  in  that  part  of  the  organic  act  which  provides 
for  the  appointment  by  the  President  of  an  at- 
torney for  the  territory.  But  is  that  necessarily 
an  inconsistency?  The  proper  business  of  that 
attorney  may  be  regarded  as  relating  to  cases 
in  which  the  government  of  the  United  States 
is  concerned.  The  analogous  case  of  the  mar- 
shal, and  the  separation  of  the  business  of  the 
couHs  as  to  government  and  territorial  cases, 
seems  to  give  some  coimtenance  to  this  idea.  At 
•all  events,  it  has  sufficient  basis  for  its  support 
to  establish  the  conclusion  that  there  is  no  nec- 
essary conflict  between  the  organic  and  the  ter- 
ritorial laws.  The  organic  act  is  susceptible  of 
a  construction  that  will  avoid  such  conflict. 
And  that  construction  is  supported  by  long  us- 
age in  this  and  other  territories.  Under  these 
circumstances  it  is  the  duty  of  the  court  to 
adopt  it,  and  to  declare  the  territorial  act 
valid.  In  any  event,  no  great  inconvenience  can 
arise,  because  the  entire  matter  is  subject  to 
the  control  and  regulation  of  Congress. 

The  judgment  of  the  Supreme  Court  of  Utah 
must  he  reversed. 


549*]    •  JEFFERSON  TRACEY,  Plff.  in  Err., 

V, 

MARY  IRWIN  et  al 

(See  S.  C.  18  Wall.  549-552.) 

Oovemment  land  taw,  payment  of — tender  of, 
when  unnecessary — void  sale. 

1.  The  payment  of  a  government  tax,  which  the 
act  of  Congress  required  to  be  made  by  the  owner, 
need  not,  necessarily,  be  made  by  him  in  person. 
It  is  enough  if  it  be  made  by  any  person  for  him. 

2.  The  law  does  not  require  a  formal  tender  of 
payment,  after  the  action  of  the  commissioners,  de- 
clining to  receive  the  taxes  from  any  person  In  be- 
half of  the  owner. 

3.  The  general  rule  announced  by  the  commis- 
sioners, that  in  all  cases  an  offer  to  pay  the  tax 
before  sale  not  made  by  the  owner  in  person,  would 
he  refused,  dispenses  with  a  regular  tender  in  any 
rase,  and  renders  void  a  subsequent  sale  by  the 
Commissioners. 

[No.  110.] 
Submitted  Nov.  19, 187S.  Decided  Dec.  8, 1873. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
i  States  for  the  Eastern  District  of  Virginia. 
This  action  vras  originally  brought  by  the  de- 
fendants in  error  against  the  plaintiff  in  error, 
in  the  circuit  court  of  Alexandria,  Va.,  in  eject- 
ment, to  recover  a  house  and  lot  which  he  had 
purchased  at  a  tax  sale,  under  the  act  of  June 
7,  1862,  providing  for  the  collection  of  taxes  in 
insurrectionary  districts.  The  case  was  removed 
to  the  United  States  Court  by  a  writ  of  certio- 
rari, under  the  act  of  1833,  providing  for  the  re- 
moval of  revenue  causes.  The  case  was  tried 
before  the  court  without  a  jury,  imder  a  stipu- 
lation filed,  and*  thereupon  the  court  made  a 
finding  of  facts  in  substance  as  follows :  that  the 
party  represented  by  the  defendants  in  error, 
was  seized  of  the  property;  that  default  having 
been  made  in  payment  of  taxes,  the  property 
was  advertised  for  sale  and  a  sale  was  made,  at 
which  the  plaintiff  in  error  became  the  purchas- 
er and  received  therefor  a  certificate  of  sale. 
That  the  commissioners  imder  the  act,  after 

NoTB.^-r6nder,  what  should  be  in,  how  made — 
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tlie  expiration  of  sixty  days  from  the  time  fixed 
by  them  for  receiving  the  taxes,  pursuant  to  a 
general  rule  adopted  by  them,  refused  to  receive 
the  taxes  unless  tendered  by  the  owner  in  per- 
son ;  and  further,  that  "while  the  said  premises, 
however,  were  advertised,  the  brother-in-law  of 
the  former  owner  went  to  the  office  of  the  com- 
missioners to  look  after  the  payment  of  the  tax 
on  the  property,  but  made  no  formal  offer  or 
tender  of  payment,  because  such  offer  or  ten- 
der was  in  effect  waived  by  said  commissioners^ 
they  declining  to  recognize  any  tender  unless 
made  by  the  owner  in  proper  person."  Judg- 
ment was  rendered  for  the  defendants  in  error. 

Mr.  W.  W.  WiUousl^by  for  plaintiff  in 
error. 

Mr.  S.  Fersnson  Beach  for  defendants  in 
error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  case  is  not  distinguishable  inprinciple 
from  that  of  Bennett  v.  Hunter,  9  \Vall.  326, 
19  L.  ed.  672.  In  that  case  it  was  insisted  in 
support  of  the  tax  deed,  that  the  rignt  to  pay 
the  tax  before  sale  was  limited  to  the  owner  in 
person,  and  could  not  be  exercised  by  the  ten- 
ant in  possession  who  had  offered  to  pay  it. 
This  position  was  not  sustained,  but  the  court 
held  that  the  payment  of  the  tax  which  the  act 
requires  to  be  made  by  the  *owner,  need  [*551 
not,  necessarily,  be  made  by  him  in  person.  It 
is  enough,  if  it  be  made  by  any  person  for  him, 
on  the  groimd  that  an  act  done  by  one  for  the 
benefit  of  another  is  valid  if  ratified,  either  ex- 
pressly or  by  implication,  and  that  such  ratifica- 
tion will  be  presumed  in  furtherance  of  justice. 

In  the  present  case,  which  was  tried  without 
the  intervention  of  a  jury,  it  is  specially  found 
by  the  court  that  the  commissioners  adopted  a 
rule  not  to  receive  the  taxes  due  on  property 
advertised  for  sale,  unless  tendered  by  the  own- 
er in  person.  This  rule  was  adopted  in  pursu- 
ance of  instructions  from  some  officer  of  the 
treasury  department,  and  was  so  rigidly  en- 
forced that  neither  friend,  relative  nor  agent 
was  allowed  to  pay  for  the  absent  owner ;  their 
applications  to  pay  and  save  the  property  from 
sale  being  imiformly  refused  by  the  commis- 
sidners,  under  the  operations  of  the  rule  in 
question.  After  the  premises  in  controversy 
were  advertised  for  sale,  a  relative  of  the  owner 
went  to  the  office  of  the  conmiissioners  to  see 
after  the  payment  of  the  tax  on  the  property, 
but  made  no  formal  offer  to  pay  because  it  was 
in  effect  waived  by  the  commissioners;  they  de- 
clining to  recognize  any  tender,  unless  made  by 
the  owner  in  person. 

It  is  difficult  to  see,  on  these  findings,  how 
the  sale  in  this  case  can  be  sustained.  The  law 
does  not  require  the  doing  of  a  nugatory  act, 
as  would  have  been  a  formal  tender  of  payment, 
after  the  action  of  the  commissioners,  declin- 
ing to  receive  the  taxes  from  any  person  in  be- 
half of  the  owner.  Bennett  v.  Hunter  decides 
that  the  owner  has  the  right  to  pay,  either  in 
person  or  through  any  one  not  disavowed  by 
him,  who  is  willing  to  act  for  him.  This  right 
the  commissioners,  by  the  rule  which  they  es- 
tablished and  the  imiform  practice  under  it,  ef- 
fectually denied.  The  friends  and  agents  of 
absent  owners  were  informed  that  it  was  use- 
less to  interpose  in  their  benalf,  and  that  unles!^ 
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the  owner  appeared  In  person  and  discharged 
the  tax,  the  property  would  be  sold.  This  was 
eq\:ivalent  to  saying  that  a  regular  tender  by 
any  other  person  would  be  refused.  While  the 
law  gave  tne  owner  the  privilege  of  paying  by 
the  hands  of  another,  the  commissioners  con- 
fined the  privilege  to  a  payment  by  the  owner 
himself.  This  was  wrong,  and  was  a  denial  of 
the  opportunity  to  pay,  accorded  to  the  owner 
by  the  act,  and  the  lands  were,  therefore,  not 
delinquent  when  they  were  sold. 

If  an  offer  in  a  particular  case  to  pay  the  tax 
before  sale,  and  refused  by  the  commissioners 
because  not  made  by  the  owner  in  person,  ren- 
ders a  subsequent  sale  by  the  commissioners 
void,  Bennett  v.  Hunter,  supra,  surely  a  general 
rule  announced  by  the  commissioners,  that  in 
all  cases  such  an  offer  would  be  refused,  must 
produce  the  same  effect.  Such  a  rule,  of  neces- 
sity, dispenses  with  a  regular  tender  in  any  case. 
In  the  absence  of  any  proof  to  the  contrary,  it 
is  a  legal  presumption  that  the  tax  in  this  case, 
though  not  actually  offered,  would  have  been 
offered  and  paid  before  sale  but  for  the  known 
552*1  refusal  *of  the  conunissioners  to  accept 
any  offer  when  not  made  by  the  owner  in  person. 

If  80,  the  Commissioners  were  not  authorized 
to  make  the  sale  in  controversy,  and  the  judg- 
ment mtist  he  affirmed. 


THE  UNION    PACIFIC    RAILROAD  COM- 

PANY,  Appt., 

V, 

WILLIAM  S.  PENISTON,  Treasurer  of  Lin- 
coln Co. 

(See  S.  C.  18  Wall.  5-50.) 

Tamng  power  of  state — preference  of  V,  B.  tax 
— state  taxation  of  railroad  company,  created 
hy  Congress, 

1.  The  taxing  power  of  a  state  is  one  of  its  at- 
tributes of  sovereignty ;  it  exists  independently  of 
the  Gonstitntion  of  the  United  States,  and  may 
be  exercised  to  an  unlimited  extent,  except  so  far 
MB  it  has  been  surrendered  to  the  Federal  govern- 
ment. 

2.  In  case  of  a  tax  npon  the  same  subject  by 
both  goverments,  the  claim  of  the  United  States, 
a^  the  supreme  authority,  must  be  preferred. 

3.  The  property  of  the  Union  Pacific  Railroad, 
although  the  corporation  was  created  by  Congress, 
and  the  company  Is  an  agent  of  the  general  gov- 
ernment, designed  to  be  employed  and  actually  em- 
ployed in  the  legitimate  service  of  the  government, 
both  military  and  postal,  Is  not  exempt  from  state 
taxation. 

4.  No  constitutional  implications  prohibit  a 
state  tax  upon  the  property  of  an  agent  of  the 
government,  merely  because  it  is  the  property  of 
such  agent. 

[No.  61.] 

Argued  Nov.  10,  187S.    Decided  Dec,  15,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

Under  a  revenue  law  of  Nebraska,  passed 
Feb.  15,  1869,  the  authorities  of  Lincoln  Co.,  of 
that  state,  laid  a  tax  upon  the  property  of  the 
Union  Pacific  Railroad  Company,  upon  the  val- 
uation of  $16,000  a  mile,  for  a  length  of  246 
miles. 

It  appeared  that  the  length  of  the  company's 
road  lying  within  the  territory  ascribed  to  Lin- 

NoTE. — State  tawation  of  Federal  property  and 
ofjenrieH — see  note,  23  C.  C  A.  516. 
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coin  Co.  for  taxation,  wad  as  follows:  in  Lin- 
coln county  eight  miles;  in  Cheyenne  Co.,  un- 
organized, 105  miles;  between  said  coimties, 
sixty-three  miles;  making  a  total  of  176  miles, 
and  showing  an  excessive  computation  in  rat- 
ing and  levying  the  tax,  of  seventy  miles. 

The  Union  Pacific  Railroad  Company  filed  a 
bill  in  the  circuit  court  of  the  United  States  for 
the  district  of  Nebraska,  to  restrain  the  collec- 
tion of  this  tax. 

The  cause  was  heard  upon  the  pleadings  and 
agreed  proofs,  and  thereupon  the  circuit  court 
decreed  a  perpetual  injunction  against  the  col- 
lection of  the  tax  rated  to  the  seventy  miles  of 
excessive  computation,  and  refused  to  restrain 
the  collection  of  the  residue  of  the  tax,  holding 
the  same  to  have  been  lawfully  imposed,  and 
the  property  of  the  company  to  be  open  to  state 
taxation. 

Upon  the  decree  of  the  court,  brought  up  by 
this  appeal,  the  following  errors  are  assigned: 

First.  It  was  error  in  the  court  below  to  hold 
the  tax  a  valid  imposition  upon  the  property  of 
the  Union  Pacific  Railroad  Company  subjected 
to  it,  such  property  being  exempt  from  state 
taxation,  by  virtue  of  the  incorporation  of 
the  company,  by  the  United  States  as  a  means 
for  the  performance  of  certain  public  duties  of 
the  government,  enjoined  and  authorized  by 
the  Constitution. 

Second.  It  was  error  to  hold  the  rating  and 
taxing  of  the  property  of  the  company  outside 
the  coimty  of  Lincoln,  by  the  authorities  of 
that  coimty,  valid  and  lawful  under  the  legisla- 
tion of  the  state. 

Feb.  15,  1869,  the  legislature  of  Nebraska 
passed  an  act  'To  Define  the  Western  Boimd- 
ary  of  Lincoln  County;"  and  after  defining  it, 
the  act  makes  this  important  provision,  to  wit : 
"That  all  the  unorganized  coimtry  lying  west 
of  the  western  boundary  of  Lincoln,  and  east  of 
the  east  line  of  Cheyenne  county,  and  south  of 
the  North  Platte  dver,  be,  and  the  same  is 
hereby  attached  to  the  said  county  of  Lincoln, 
for  judicial  and  revenue  purposes,  and  that  the 
county  of  Cheyenne  be,  and  the  same  is  hereby 
attached,  for  judicial  and  revenue  purposes,  to 
said  county  of  Lincoln."  Laws  of  Nebraska, 
1869,  p.  249. 

This  act,  as  well  as  the  revenue  act  before 
mentioned,  was  approved  Feb.  15,  1869,  and 
each  went  into  effect  from  its  passage.  The 
revenue  act,  in  part,  is  as  follows : 

"Sec.  17.  The  president,  secretary,  superin- 
tendent or  other  principsil  accounting  officer 
within  the  state  at  the  tune  of  the  assessment, 
of  every  canal  or  slack  water  navigation  com- 
pany, railroad  company,  turnpike  company, 
plankroad  company,  bridge  or  ferry  company, 
insurance  company,  telegraph  company,  or  oth- 
er joint  stock  company,  except  banking  or  other 
corporations  whose  taxation  is  specially  pro- 
vided for  in  this  chapter,  for  whatever  purpose 
they  may  have  been  created,  whether  incorpo- 
rated by  any  law  of  this  state  or  not,  where 
any  portion  of  said  property,  at  the  time  of  as- 
sessment, is  situatea  in  more  than  one  county, 
shall  list  for  taxation,  verified  by  oath  or  aflSr- 
mation  of  the  person  so  listing,  all  the  personal 
property,  which  shall  be  held  to  include  road- 
beds, depots,  wood  and  water  stations,  poles  and 
wires,  bridges,  boats,  books,  papers,  offices,  fur- 
niture and  fixtures,  and  such  •ther  realty  as  is 
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necessary  for  the  daily  business  operations  of 
said  road,  bridge,  insurance  or  other  company 
or  corporation,  moneys  or  credits  of  such  com- 
pany or  corporation  within  the  state,  at  the 
actual  value  in  money,  in  manner  following,  to 
wit:  In  all  cases,  except  as  hereinafter  pro- 
vided, a  full  return  of  all  property  shall  be 
made  to  the  auditor  of  the  state,  on  or  before 
the  first  Monday  of  March,  annually,  together 
with  a  statement  of  the  amoimt  of  such  prop- 
erty, which  is  situated  in  each  organized  coun- 
ty, precinct  or  township,  incorporated  village 
or  city  therein.  The  value  of  all  movable  prop- 
erty shall  be  added  to  the  stationary  and  fixed 
property — Provided,  that,  whenever  the  whole 
of  the  property  of  any  company  aforesaid  shall 
be  in  one  county  only,  the  return  shall  be  made 
to  the  assessor  or  assessors,  in  the  same  manner 
as  returns  of  other  property  are  made;  if  the 
return  aforesaid  shsLll  not  be  received  by  said 
auditor  within  three  days  after  the  first  Monday 
in  March  aforesaid,  it  shall  be  the  duty  of  the 
auditor  to  procure  the  information  aforesaid,  in 
any  manner  that  may  appear  to  be  most  likely 
to  secure  the  same  correctly,  and  for  that  pur- 
pose shall  address  a  written  request  to  the  offi- 
cer who  has  omitted  or  neglected  to  make  the 
return  aforesaid ;  and  it  shall  be  the  duty  of  the 
auditor,  on  or  before  the  first  Monday  of  April, 
or  so  soon  thereafter  as  he  shall  have  procured 
the  necessary  information,  to  certify  to  the 
county  clerks  of  the  several  counties  in  which 
said  property  or  any  part  thereof  shall  be  Sit- 
uated, the  amounts  thereof,  specifying  the  sev- 
eral amounts  included  in  each  organized  pre- 
cinct or  township,  incorporated  city  or  village 
in  said  county,  which  amounts,  when  so  re- 
ceived by  the  several  county  clerks,  shall  be 
placed  on  the  lists  of  taxable  property  returned 
to  them  by  the  several  assessors  for  such  pre- 
cincts or  townships,  incorporated  cities  or  vil- 
lages. The  auditor  shall  certify  whether  the  re- 
turn was  made  by  the  proper  officer,  or  whether 
the  valuation  was  procured  by  himself;  and  it 
shall  be  the  duty  of  the  coimty  commissioners 
to  equalize  the  valuation  of  such  property  in 
the  same  manner  as  of  other  property,  and  if 
the  return  has  not  been  made  by  tne  proper  of- 
ficer and  at  the  proper  time,  as  required  by  this 
act,  it  shall  be  the  duty  of  said  coimty  com- 
missioners to  add,  not  exceeding  fifty  per  cent 
to  the  valuation  thus  brought  before  them." 

The  more  material  provisions  of  the  acts  of 
Congress  relating  to  the  Union  Pacific  Railroad 
Company,  are  as  follows: 

The  company  was  incorporated  by  act  of  Con- 

fress,  of  July  1,  1862  (12  Stat,  at  L.  489). 
his  act  was  subsequently  amended  in  some  es- 
sential particulars,  especially  by  the  act  of 
July  2,  1864  (13  Stat,  at  L.  356). 

The  incorporating  statute  is  entitled  "An 
Act  to  Aid  in  the  Construction  of  a  Railroad 
and  Telegraph  Line  from  the  Mississippi  River 
to  the  Pacific  Ocean,  and  to  Secure  tne  Gov- 
ernment the  Use  of  the  Same  for  Postal,  Mill- 
Ultj  and  other  Purposes." 

By  this  act  Congress  incorporated  certain  in- 
dividuals, their  associates  and  successors,  as 
the  "Union  Pacific  Railroad  Company,"  with 
autboritv  to  build  a  continuous  railroad  and 
telcCTaph  from  a  point  on  the  one  hundredth 
meridian,  to  the  west  boundary  oi  Nevada  ter- 
ritory. 
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It  fixed  the  amount  of  the  capital  stock  and 
shares,  and  declared  that  "The  stockholders 
should  constitute  said  body  politic  and  corpo- 
rate." The  government  has  no  stock  in  the 
road,  althougn  it  has  two  directors,  not  stock- 
holders, out  of  fifteen  directors. 

The  act  grants  the  company  the  right  of  way 
through  the  public  lands,  and  "for  the  purpose 
of  aiding  in  the  construction  of  said  railroad 
and  telegraph  line,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troops,  mu- 
mtions  of  war  and  the  public  stores,  thereon," 
makes  it  an  extensive  grant  of  lands,  and  pro- 
vides for  the  issuance  of  patents  therefor. 

And  for  the  same  purposes,  the  United  States 
agreed  to  and  did  issue  its  thirty  year  six  per 
cent  bonds  to  the  company,  to  the  amount  of 
$16,000  per  mile,  for  each  section  of  forty 
miles,  wnich  bonds  the  original  act  declared 
"Shall,  ipso  facto,  constitute  a  first  mortgage 
on  the  whole  of  the  railroad  and  telegraph,  to- 
gether with  the  rolling  stock,  fixtures  ana  prop- 
erty of  every  kind,"  and  made  specific  provi- 
sions as  to  proceedings  on  the  failure  of  the 
company  to  redeem  the  bonds. 

By  the  act  of  July  2,  1864,  this  was  changed 
and  the  company  authorized  to  issue  its  "first 
mortgage  bonds  to  an  amount  not  exceeding 
the  lx>nds  of  the  United  States,"  and  the  lien 
of  the  United  States  bonds  was  declared  to  be 
subordinate  to  the  bonds  so  issued  by  the  com- 
pany, with  the  exception  relating  to  the  trans- 
portation of  dispatches,  troops,  mails,  etc,  for 
the  government. 

These  grants  to  the  company  are  declared  to 
be  made  upon  condition:  (1)  That  the  com- 
pany shall  pay  the  bonds  of  the  United  States 
at  maturity;  (2)  Shall  keep  its  line  and  road 
in  repair  and  use;  (3)  Transport  mails,  troops, 
etc.,  giving  the  government  the  preference  at 
fair  and  reasonable  rates  of  compensation,  the 
amoimt  thus  earned  to  be  applied  in  pavment 
of  the  bonds,  as  well  as  five  per  cent  of  the  net 
earnings  of  the  road  after  its  completion.  By 
the  17th  section  of  the  act  it  is  provided,  if 
the  road,  when  finished,  is  for  any  unreasonable 
time  permitted  to  remain  out  of  repair  or  unfit 
for  use.  Congress  is  authorized  to  put  the  same 
in  repair  and  use,  and  reimburse  the  govern- 
ment for  expenditures  thus  caused,  from  tka  in- 
come of  the  road. 

The  18th  section  provides  that  when  the  net 
earnings  of  the  road  exceed  ten  per  cent  of  its 
cost.  Congress  may  reduce,  fix  and  regulate 
rates  of  fare  thereon,  and  declares  that,  '*The 
better  to  accomplish  the  object  of  this  act,  to 
wit :  to  promote  the  public  interest  and  welfare 
by  the  construction  of  said  railroad  and  tele- 
graph line,  and  by  keeping  the  same  in  work- 
ing order,  and  to  secure  the  government  at  all 
times,  but  particularly  in  times  of  war,  the  use 
and  benefits  of  the  same  for  postal,  military 
and  other  purposes.  Congress  may  at  any  time, 
having  due  regard  for  the  rights  of  said  Com- 
panies named  herein,  add  to,  alter,  amend,  or 
repeal  this  act."  . 

The  act  also  contains  provisions  that,  so  far 
as  the  public  and  government  are  concerned,  the 
said  railroad  and  branches  shall  be  operated  as 
one  connected  and  continuous  line. 

There  is  no  provision  in  any  act  of  Congress 
relating  to  this  company,  respecting  the  taza- 
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tion  of  it  or  its  property  by  the  states  through 
whieh  its  roads  may  nin. 

At  the  date  of  the  passage  of  the  act  incor- 
porating the  company,  Nebraska  was  in  a  ter- 
ritorial condition,  under  the  act  of  1854,  or- 
fmizing  the  territories  of  Nebraska  and 
ansas. 

In  1867,  Nebraska  was  admitted  into  the 
Union,  upon  an  equal  footing  with  the  original 
states,  in  all  respects  whatever. 

By  the  enabling  act  of  Congress  of  April  10, 
1864,  Nebraska  was  required  to  and  subse- 
quently did,  in  its  Constitution,  disable  itself 
nrom  taxing  "lands  or  property  therein  belong- 
ing to  or  which  may  hereafter  be  purchased  by 
the  United  States;"  and  accordingly  its  rev- 
enue laws,  in  terms,  exempt  from  taxation  the 
property  of  the  United  States. 

Messrs,  Wm.  M.  ETarts  and  A.  Poppleton, 
for  appellant: 

First.  The  tax  laid  by  the  county  of  Lincoln, 
under  the  revenue  law  of  Nebraska,  upon  the 
property  of  the  Union  Pacific  Railroad  Com- 
pany subjected  to  it,  is  repugnant  to  the  Con- 
stitution of  the  United  Stat^,  which  exempts 
such  property  from  state  taxation. 

The  tax,  therefore,  and  the  statutes  of  Ne- 
braska, so  far  as  it  authorized  the  tax,  were 
void,  and  the  company's  property  should  have 
been  relieve^  and  protected  therefrom  by  the 
judgment  of  the  court. 

I.  An  examination  of  the  Union  Pacific  Rail- 
road acts  will  show  that  the  company,  incor- 
porated by  an  act  of  Congress  to  build  and  op- 
erate a  railroad  through  the  territories  of  the 
United  States,  between  the  western  border  of 
Iowa  and  the  eastern  border  of  California,  was 
created  and  endowed  with  its  franchises  pow- 
ers and  property,  as  a  means,  instrument  and 
agency,  for  the  execution  of  the  powers  vested 
in  the  general  government  by  the  Constitution 
of  the  United  States. 

II.  At  the  time  of  the  passage  of  the  act  of 
Congress  under  which  tne  corporate  powers 
were  created  and  conferred  unon  this  company, 
the  government  of  the  United  States  exercised 
the  sole  and  undivided  dominion  over  the  ter- 
ritories to  be  traversed  by  the  railroad  or  af- 
fected by  the  powers  of  this  corporation  or  by 
their  administration. 

m.  The  tax  authorized  by  the  statute  of  Ne- 
braska and  actually  laid  by  the  county  of  Lin- 
coln, is  rated  and  assessed  upon  whatever 
constitutes  the  property  and  the  means  of  the 
company  as  collected,  combined,  prepared  and 
operated,  under  or  by  authority  of  the  act  of 
Congress,  as  the  instrument  and  agent  of  the 
general  government,  for  th^  execution  of  its 
c(Mistitutional  powers  and  the  performance  of 
its  constitutional  duties,  so  far  as  this  instru- 
ment and  agent  has  its  structure,  capital,  in 
any  and  every  form  of  use  or  investment,  and 
its  operations  within  the  local  range  of  the  tax- 
ingpower. 

The  theory  of  the  taxation  is  an  apportion- 
ment of  the  total  and  aggregated  means  of  the 
corporation  per  mile  of  its  railroad,  and  a  val- 
uation and  taxation  of  the  ratable  share  of  the 
length  of  the  railroad  found  within  the  differ- 
ent counties  of  the  state. 

IV.  If  the  tax  be  looked  at  in  its  circum- 
stances as  well  as  in  its  principle,  it  is  not  too  ' 
much  to  say  that  the  introduction  and  opera- 
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tion  of  this  means  and  agency  of  the  general 
government  within  the  territorial  rimits  of 
what  now  constitutes  the  state  of  Nebraska,  is 
made  the  occasion,  and  the  means  and  agent 
made  the  subject  of  taxation  for  local  and  gen- 
eral state  purposes  in  exoneration  of  tne  prop- 
erty of  the  population  which  should  bear  those 
burdens. 

Second.  The  settled  doctrines  of  this  court, 
in  expounding  the  relations  which  the  means, 
instruments  and  agencies  created  by  the  gen- 
eral government  for  the  execution  of  its  con- 
stitutional power  bear  to  the  states,  and  taxa- 
tion under  the  authority  of  the  states,  exempt 
the  Union  Pacific  Railroad  Company  from  the 
taxation  to  which  it  is  sought  to  be  subjected. 

The  principles  establish^  in  the  celebrated 
cases  of  McCulloch  v.  Md.  4  Wheat.  316,  and  Oa- 
bom  V.  Bk,  9  Wheat.  738,  stand  unbroken  and 
impregnable.  Neither  the  force  of  their  reason 
nor  the  weight  of  their  authority  is  in  the  least 
abated  by  any  subsequent  adjudications  in  pari 
materia,  VanAllen  v.  Assessors,  3  Wall.  591, 
18  L.  ed.  237. 

A  concise  and  authoritative  statement  of 
what  principles  were  decided  in  McCulloch  v. 
Md,  and  Oshom  v.  Bk.,  is  given  by  the  court  in 
its  opinion  as  deliver^  by  Chief  Justice  Mar- 
shall, in  Weston  v.  Charleston,  2  Pet.  466. 

Third.  The  adjudications  in  the  Bank  Tax 
Cases,  or  the  reasoning  upon  which  thejr  rest, 
do  not  in  the  least  impair  the  scope  or  vigor  of 
these  principles  and  tnese  authorities,  in  their 
efficient  protection  from  state  taxation  of  the 
means  and  agencies  created  by  the  general  gov- 
ernment in  execution  of  its  constitutional 
powers. 

These  cases  simply  hold  that  it  is  competent 
for  Congress,  in  its  establishment  and  arrange- 
ment of  these  means  and  agencies,  to  concede  to 
the  states  such  measure  and  modes  of  taxation 
as  Congress  deems  consistent  with  the  safety 
and  efficiency  of  these  means  and  agencies  of 
executing  the  powers  of  the  genercd  govern- 
ment. 

This  is  taxation,  not  by  predominance  of 
state  authority,  but  by  favor  of  Federal  sub- 
mission of  the  subject  to  state  taxation  upon 
motives  of  Federal  policy. 

But  this  concession  is  not  a  judicial  ques- 
tion. The  judicial  conclusion  excludes  the  tax- 
ation of  the  states  from  the  province  of  Federal 
means  and  agencies,  and  requires  the  express 
assent  of  Federal  authority  to  support  state 
taxation  and  fix  its  measure  and  its  modes. 

To  make  the  measure  or  mode  of  state  taxa- 
tion, as  allowable  or  excessive,  a  judicial  ques- 
tion, is  fiatly  repugnant  to  the  celebrated 
decisions  of  this. court,  above  cited,  and  sub- 
versive of  their  reasoning. 

Bk.  of  Com,  V.  If.  y.  City,  2  Black,  620,  17 
L.  ed.  451;  Van  Allen  v.  Assessors,  supra; 
Banks  v.  Mayor,  7  Wall.  16,  19  L.  ed.  57;  Vat. 
Bk,  V.  Com,  9  Wall.  353,  19  L.  ed.  701. 

Fourth.  The  doctrine  of  this  court,  that  the 
adoption  by  Congress  of  the  aid  or  operation  of 
corporations  created  by  the  states  in  perform- 
ing services  in  connection  with  the  execution 
of  the  constitutional  power  of  the  Federal  Gov- 
ernment, in  the  absence  of  all  indication  on  the 
part  of  Congress  that  the  state  agencies  so  em- 
ployed should  be  exempted  from  state  taxation 
in  consequence  of  such  employment,  does  not 
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exempt  such  state  corporations  from  state  tax- 
ation, has  no  application  to  the  case  of  this 
Union  Pacific  Railroad  Company,  an  incorpo- 
ration of  the  general  government  under  the  acts 
of  Congress  referred  to.  Thompson  v.  Pucific 
R.  Co.  9  Wall.  579,  19  L.  ed.  792. 

This  decision  rests  upon  the  distinction  be- 
tween the  case  of  the  employment  of  the  state 
corporation  for  a  Federal  service  and  the  cre- 
ation of  a  corporation  as  a  Federal  means  and 
agency,  within  the  discretion  of  Congress,  for 
the  execution  of  the  constitutional  powers  of 
the  general  government. 

Fifth.  The  tax  under  consideration  cannot  be 
pretended  to  fall  within  the  limitation  sug- 
gested by  the  court  in  McCulloch  v.  Md,  and 
incorporated  in  the  National  Bank  act  by 
Congress. 

The  court  says  of  the  exemption  asserted, 
that  "It  does  not  extend  to  a  tax  paid  by  the 
real  property  of  the  bank,  in  common  with  the 
other  real  property  within  the  state,  nor  to  a 
tax  imposed  on  the  interest  which  the  citizens 
of  Maryland  mav  hold  in  this  institution,  in 
common  with  other  property  of  the  same  de- 
scription throughout  the  state." 

The  tax  of  Nebraska  is  not  laid  upon  the 
shares  of  the  Union  Pacific  Railroad  Company 
held  by  citizens  of  that  state,  nor  upon  the  real 
property  of  the  company,  in  common  with  the 
other  real  property  within  the  state. 

The  tax  is  upon  the  universal  possessions 
and'  resources  of  the  company,  as  collected, 
combined,  prepared,  and  applied  within  the 
state,  in  the  operations  of  the  government  serv- 
ices for  which  this  instrument  was  created  and 
endowed  by  Congress. 

This  tax,  then,  in  the  final  proposition  of  the 
court,  after  the  statement  of  the  above  limita- 
tion, "is  a  tax  on  the  operation  of  an  instru- 
ment employed  by  the  government  of  the  Union 
to  carry  its  powers  into  execution.  Such  a  tax 
must  be  unconstitutional."  McCulloch  v.  Md, 
4  Wheat.  436. 

It  is  not  necessary  to  suggest  that  the  inti- 
mated liability  of  the  real  estate  of  the  bank  to 
the  state  taxation  could  not,  by  parity  of  rea- 
son, be  held  to  expose  the  real  estate  of  a  rail- 
road— ^the  very  corpus  of  its  structure,  for  the 
operations  of  the  government,  for  which  the 
company  was  created  and  endowed — ^to  state 
taxation.  The  real  estate  of  the  bank  is,  mani- 
festly, referred  to  as  of  merely  incidental  and 
not  substantial  relation  to  the  public  uses  of 
the  bank,  for  which  it  was  created  by  Congress. 

Sixth.  Certainly  no  intendment  can  be  drawn 
from  the  absence  of  any  express  exclusion  of 
state  taxation  by  the  act  of  Congress,  that  the 
exposure  of  this  company  to  state  taxation  was 
contemplated  by  Congress.  The  whole  road,  to 
which  the  act  of  incorporation  applies,  was 
within  the  territories  of  the  United  States,  and 
there  was  no  state  government  whose  operation 
needed  to  be  considered  or  provided  against  by 
Congress. 

Seventh.  But,  if  the  state  act  be  unconstitu- 
tional in  its  application  to  the  property  of  this 
company  subjected  to  it,  it  is  submitted  that 
the  property  outside  of  the  county  of  Lincoln 
is  not  lawfully  taxable  by  the  authorities  of 
that  county,  under  the  laws  of  the  state. 

Mr.  J.  M.  Woolwortli,  for  appellee: 

I.  The  states  of  this  Union  possess  the  power 
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of  taxing,  with  one  exception,  every  article  of 
value  within  their  respective  territorial  limits, 
underived,  imlimited,  original  and  sovereign. 
As  the  Federal  Constitution  and  government 
did  not  grant  it,  so  they  set  no  bounds  to  its 
exercise. 

Nathan  v.  La.  8  How.  73 ;  Hamilton  Mfg.  Co. 
V.  Mass.  6  Wall.  632,  18  L.  ed.  904;  Lane  Co.  y. 
Oregon,  7  Wall.  71,  19  L.  ed.  101. 

II:  The  exception  mentioned  is  the  agencies 
employed  by  the  Federal  Government  in  con- 
ducting its  operations.  The  reason  for  the  ex- 
ception is  tnat,  otherwise,  the  government 
would  be  disabled,  either  wholly  or  measurably, 
by  this  overshadowing  power  of  taxation  by  the 
state,  from  exercising  freely,  fully,  and  inde- 
pendently, its  powers  and  fimctions.  The  rea- 
son for  the  exception,  and  the  application  of 
the  exception,  are  co-extensive.  Where  the 
reason  fails,  the  application  is  impossible. 

1.  It  is  not  every  agency  of  the  general  gov- 
ernment which  is  exempt  from  state  taxation ; 
6.  g.,  the  stage-coach,  the  steamer,  the  state  in- 
corporated railroad,  the  officer,  each  renders 
important,  constant,  efficient  service  to  the  gov- 
ernment. All  the  land  g^ant  railroads  of  the 
country  have  been  bound,  by  the  acts  of  Con- 
gress, to  the  same  duties,  liabilities,  services, 
which  bind  the  appellant,  and  yet  they,  by  com- 
mon consent,  are  not  exempt  from  state  taxation. 

See,  9  Stat,  at  L.  467;  10  Stat,  at  L.  156;  11 
Stat,  at  L.  9-30. 

2.  Nor  is  all  the  property  of  any  agent  of  the 
government  exempt  from  state  taxation.  Tax- 
ation which  does  not  impair  its  efficiency  in 
serving  the  goveriiment  must  be  permitted ;  and 
taxation  of  the  agent's  property,  as  such,  is  not 
within  the  rule.  In  fact,  none  of  the  cases  in 
which  state  taxes  have  been  held  invalid,  are 
where  they  have  been  levied  on  property;  but 
rather  are  where  they  have  been  levied  upon 
the  operations  of  the  agent  in  discharging  its 
functions. 

McCulloch  V.  Md.  4  Wheat.  316;  Nat.  Bk.  v. 
Com.  9  Wall.  353,  19  L.  ed.  701. 

III.  It  thus  appearing  that  it  is  not  every 
agent  of  the  National  Government,  nor  all  of 
the  property  of  any  agent,  which  is  exempt 
from  state  taxation,  we  are  to  find  the  test  in 
the  character  of  the  services  to  be  rendered,  and 
not  arbitrarily  in  the  character  of  the  agent. 
Chief  Justice  Marshall,  in  Oshom  t.  Bk.  9 
Wheat.  736,  863,  clearly  states  this  to  be  the 
true  test.  The  relations  of  the  bank  to  the  gov- 
ernment were  of  the  most  intimate  character; 
it  was  the  fiscal  agency  of  the  treasury,  through 
which  its  operations  were  conducted.  It  is  un- 
reasonable to  claim  that  a  railroad,  used  no 
more  and  liable  to  be  used  no  more  than  any 
other  land  grant  railroad  in  the  country,  holds 
any  such  relation  to  the  government. 

If  we  are  to  look  to  the  service  which  the  ap- 
pellant renders  to  the  government,  rather  than 
to  the  factitious  circumstance  that  it  is  incor- 
porated by  Congress,  then  this  case  is  decided 
by  Thompson  v.  Railroad  Co.  9  Wall.  586,  19  L. 
ed.  796. 

It  is  a  private  corporation  formed  for  the  pur- 
poses of  private  trade  and  private  profit ;  its  re- 
lations to  the  government  at^  incidental ;  its 
duties,  services,  liabilities  thereto,  are  such  only 
as  other  companies  constantly  discharge;  it 
predicates  its  whole  right  of  exemption  from 
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dtat«  taxation  upon  the  accident  of  its  Federal 
origin ;  it  claims,  needs  and  cannot  subsist  with- 
out the  daily  and  hourly  protection  of  the  state. 

rV.  If  these  taxes  were  onerous,  they  are 
such  only  as  the  appellant  voluntarily  subject- 
ed itself  to;  they  are  such  as  it  deemed  need- 
less to  reduce  at  the  proper  time.  The  circum- 
stances of  the  taxes  here  complained  of,  even 
if  shown  in  this  record  to  be  uneqiial,  as  they 
are  not,  cannot  affect  the  only  question  brought 
here  to  be  answered. 

V.  The  laws  of  Nebraska  bring  within  the 
jurisdiction  of  the  taxing  officers  of  Lincoln 
county,  the  territory  west  thereof  to  the  state 
line. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

That  the  taxing  power  of  a  state  is  one  of  its 
attributes  of  sovereignty;  that  it  exists  inde- 
pendently of  the  Constitution  of  the  United 
States,  and  underived  from  that  instrument; 
and  that  it  may  be  exercised  to  an  imlimited 
extent  upon  all  property,  trades,  business,  and 
avocations  existing  or  carried  on  within  the 
territorial  boundaries  of  the  state,  except  so  far 
as  it  has  been  surrendered  to  the  Federal  Grov- 
emment,  either  expressly  or  by  necessary  im- 
plication, are  propositions  that  have  often  been 
asserted  by  this  court.  And  in  thus  acknowl- 
edging the  extent  of  the  power  to  tax  belong- 
ing to  the  states,  we  have  declared  that  it  is 
indispensable  to  their  continued  existence.  No 
one  ever  doubted  that  before  the  adoption  of 
the  Constitution  of  the  United  States,  each  of 
the  states  possessed  unlimited  power  to  tax, 
either  directlv  or  indirectly,  all  persons  and 
property  within  their  jurisdiction,  alike  by 
taxes  on  polls,  or  duties  on  internal  production, 
manufacture  or  use,  except  so  far  as  such  taxa- 
tion was  inconsistent  with  certain  treaties 
which  had  been  made.  And  the  Constitution 
contains  no  express  restriction  of  this  power 
other  than  a  prohibition  to  lay  any  duty  of  ton- 
nage, or  any  impost,  or  duty  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary 
for  executing  the  state's  inspection  laws.  As 
was  said  in  Lane  County  v.  Oregon,  7  Wall.  77, 
19  L.  ed.  104:  "In  respect  to  property,  busi- 
ness and  persons  within  their  respective  limits, 
the  power  of  taxation  of  the  states  remained, 
and  remains  entire,  notwithstanding  the  Con- 
stitution." It  is,  indeed  a  concurrent  power 
(concurrent  with  that  of  the  general  govern- 
ment ) ,  and  in  the  case  of  a  tax  upon  the  same 
subject  by  both  governments,  the  claim  of  the 
United  States  as  the  supreme  authority  must  be 
30*]  'preferred;  but  with  this  qualification  it 
is  absolute.  The  extent  to  which  it  shall  be  ex- 
ercised, the  subjects  upon  which  it  shall  be  ex- 
ercised, and  the  mode  in  which  it  shall  be 
exercised,  are  all  equally  within  the  discretion 
of  the  legislatures  to  which  the  states  commit 
the  exercise  of  the  power.  That  discretion  is 
restrained,  only  by  the  will  of  the  people  ex- 
pressed in  the  state  constitutions,  or  through 
elections,  and  by  the  condition  that  it  must  not 
be  so  used  as  to  burden  or  embarrass  the  opera- 
tions of  the  National  Government.  There  is 
nothing  in  the  Constitution  which  contemplates 
or  authorizes  any  direct  abridgment  of  this 
power  by  national  legislation.  To  the  extent 
jnst  indicated,  it  is  as  complete  in  the  states  as 
IS  Wall. 


the  like  power  within  the  limits  of  the  Consti- 
tution is  complete  in  Congress.  Such  are  the 
opinions  we  have  expressed  heretofore,  and  we 
adhere  to  them  now. 

There  are,  we  admit,  certain  subjects  of  tax- 
ation which  are  withdrawn  from  the  power  of 
the  states,  not  by  any  direct  or  express  provi- 
sion of  the  Federal  Constitution,  but  by  what 
may  be  regarded  as  its  necessary  implications. 
They  grow  out  of  our  complex  system  of  gov- 
ernment, and  out  of  the  fact  that  the  authority 
of  the  National  Government  is  legitimately  ex- 
ercised within  the  states.  While  it  is  true  that 
government  cannot  exercise  its  power  of  taxa- 
tion so  as  to  destroy  the  state  governments,  or 
embarrass  their  lawful  action,  it  is  equally  true 
that  the  states  may  not  levy  taxes  the  direct 
effect  of  which  shall  be  to  hinder  the  exercise 
of  any  power  which  belong  to  the  National 
government.  The  Constitution  contemplates 
that  none  of  those  powers  may  be  restrained  by 
state  legislation.  But  it  is  often  a  difficult, 
question  whether  a  tax  imposed  by  a  state  does 
in  fact  invade  the  domain  of  the  general  gov- 
ernment, or  interfere  with  its  operations  to  such 
an  extent,  or  in  such  a  manner,  as  to  render  it 
unwarranted.  It  cannot  be  that  a  state  tax 
which  remotely  affects  the  efficient  exercise  of  a 
Federal  power  is  for  that  reason  alone  inhibit- 
ed by  the  Constitution.  To  hold  that  would  be 
to  deny  to  the  states  all  power  to  tax  persons 
or  property.  Every  tax  levied  by  a  *statfe  ['SI 
withdraws  from  the  reach  of  Federal  taxation 
a  portion  of  the  property  from  which  it  is 
taken,  and  to  that  extent  diminishes  the  sub- 
ject upon  which  Federal  taxes  may  be  laid. 
The  states  are,  and  they  must  ever  be,  co- 
existent with  the  National  Government. 
Neither  may  destroy  the  other.  Hence  the 
Federal  Constitution  must  receive  a  practical 
construction.  Its  limitations  and  its  implied 
prohibitions  must  not  be  extended  so  far  as  to 
destroy  the  necessary  powers  of  the  states,  or 
prevent  their  efficient  exercise. 

These  observations  are  directly  applicable  to 
the  case  before  us.  It  is  insist^  on  behalf  of 
the  plaintiffs  that  the  tax  of  which  they  com- 
plain has  been  laid  upoii  an  agent  of  tne  gen- 
eral government,  constituted  and  organized  as 
an  instrument  to  carry  into  effect  Uie  powers 
vested  in  that  government  by  the  Constitution, 
and  it  is  claimed  that  such  an  agency  is  not  sub- 
ject to  state  taxation.  That  the  Union  Pacific 
Railroad  Company  was  created  to  subserve,  in 
part  at  least,  the  lawful  purposes  of  the  Na- 
tional Government;  that  it  was  authorized  to 
construct  and  maintain  a  railroad  and  telegraph 
line  alonff  the  prescribed  route,  and  that  grants 
were  made  to  it,  and  privileges  conferred  upon 
it,  upon  condition  that  it  should  at  all  times 
transmit  dispatches  over  its  telegraph  line,  and 
transport  mails,  troops  and  munitions  of  war, 
supplies  and  public  stores,  upon  the  railroad,  for 
the  government,  whenever  required  to  do  so  by 
any  department  thereof,  and  that  the  govern- 
ment should  at  all  times  have  the  preference  in 
the  use  of  the  same  for  all  the  purposes  afore- 
said, must  be  coi^ieded.  Such  are  the  plain  pro- 
visions of  its  charter.  So  it  was  provided  that 
in  case  of  the  refusal  or  failure  of  the  company 
to  redeem  the  bonds  advanced  to  it  by  the  gov- 
ernment, or  any  part  of  them,  when  la'wfully 
required  by  the  secretary  of  the  treasury,  the 
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f oad,  with  all  the  rights,  functions,  immunities, 
and  appurtenances  thereunto  belonging,  and 
Also  all  lands  granted  to  the  company  by  the 
United  States  which  at  the  time  of  the  default 
should  remain  in  the  ownership  of  the  com- 
pany, might  be  taken  possession  of  by  the  sec- 
retary of  the  treasury  for  the  use  and  benefit 
32*]  of  the  United  States.  The  charter  *also 
contains  other  provisions  looking  to  a  supervi- 
sion and  control  of  the  road  and  telegraph  line, 
with  the  avowed  purpose  of  securing  to  the  gov- 
ernment the  use  and  benefit  thereof  for  postal 
and  military  purposes.  It  is  imnecessary  to 
mention  these  in  detail.  They  all  look  to  a  pur- 
pose of  Congress  to  secure  an  agency  competent 
and  imder  obligation  to  perform  certain  offices 
for  the  general  government.  Notwithstanding 
this,  the  railroad  and  the  telegraph  line  are 
neither  in  whole  nor  in  part  the  property  of  the 
government.  The  ownership  is  in  the  complain- 
ants, a  private  corporation,  though  existing  for 
the  performance  of  public  duties.  The  govern- 
ment owns  none  of  its  stock,  and  though  it  may 
appoint  five  of  the  directors,  the  right  thus  to 
appoint  is  plainly  reservod  for  the  sole  purpose 
of  enabling  the  enforcement  of  the  engagements 
which  the  company  assumed,  the  engagements 
to  which  we  have  already  alluded. 

Admitting,  then,  fully,  as  we  do,  that  the 
company  is  an  agent  of  the  general  government, 
designed  to  be  employed,  and  actually  em- 
ployed, in  the  legitimate  service  of  the  govern- 
ment, both  militor^  and  postal,  does  it  neces- 
sarily follow  that  its  property  is  exempt  from 
state  taxation? 

In  Thompson  v.  Union  Poo,  R.  Co.  9  Wall. 
579, 19  L.  ed.  792,  after  much  consideration,  we 
held  that  the  property  of  that  company  was  not 
exempt  from  state  taxation,  though  their  rail- 
road was  part  of  a  system  of  roa£  constructed 
under  the  direction  and  authority  of  the  United 
States,  and  largely  for  the  uses  and  purposes  of 
the  general  government.  The  company,  in  that 
case,  were  agents  of  the  government,  precisely 
as  these  claimants  are,  to  the  same  extent  and 
for  the  same  purposes.  Congress  had  made  the 
same  grants  to  them,  and  attached  to  the 
grants  the  same  conditions.  They,  too,  had  re- 
ceived from  Congress  grants  of  land,  and  of 
bonds,  and  of  a  right  of  way  for  the  purpose  of 
aiding  in  the  construction  of  their  railroad  and 
telegraph  line,  but  with  the  condition  th^.t  they 
should  keep  their  railroad  and  telegraph  line  in 
repair  and  use,  and  should  at  all  times  trans- 
33*1  mit  *dispatches  over  their  telegraph  line, 
and  transport  mails,  troops,  and  munitions  of 
war,  supplies  and  public  stores,  upon  their  rail- 
road for  the  government,  whenever  required  to 
do  so  by  any  department  thereof,  and  that  the 
government  should  at  all  times  have  the  pref- 
erence in  the  use  thereof  for  the  purposes  afore- 
said. There  is  no  difference  which  can  be 
pointed  out  between  the  nature,  extent  or  pur- 
poses of  their  agency  and  those  of  the  corpora- 
tion complainants  in  the  present  case.  Yet,  as 
we  have  said,  a  state  tax  upon  the  property  of 
the  company,  its  road-bed,  rolling  stock,  and 
personalty  in  general,  was  ruled  by  this  court 
not  to  be  in  conflict  with  the  Federal  Constitu- 
tion. It  may,  therefore,  be  considered  as  set- 
tled that  no  constitutional  implications  pro- 
hibit a  state  tax  upon  the  property  of  an  agent 
of  the  government  merely  because  it  is  the 
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property  of  such  an  agent.  A  contrary  doc- 
trine would  greatly  embarrass  the  states  in  the 
collection  of  their  necessary  revenue  without 
any  corresponding  advantage  to  the  United 
States.  A  very  large  proportion  of  the  property 
within  the  states  is  employed  in  execution  of 
the  powers  of  the  government.  It  belongs  to 
governmental  agento,  and  it  is  not  only  used, 
but  it  is  necessary  for  their  agencies.  United 
States  mails,  troops,  and  munitions  of  war  are 
carried  upon  almost  every  railroad.  Tel^raph 
lines  are  employed  in  the  national  service.  So 
are  steamboats,  horses,  stage-coaches,  found- 
ries, ship-yards,  and  multitudes  of  manufactur- 
ing establishments.  They  are  the  property  of 
natural  persons,  or  of  corporations,  who  are  in- 
struments or  agents  of  the  general  government, 
and  they  are  the  hands  by  which  the  objects  of 
the  government  are  attained.  Were  they  ex- 
empt from  liability  to  contribute  to  the  revenue 
of  the  states  it  is  manifest  the  state  govern- 
ments would  be  paralyzed.  While  it  is  of  the 
utmost  importance  that  all  the  powers  vested 
by  the  Constitution  of  the  United  States  in  the 
general  government  should  be  preserved  in  full 
efficiency,  and  while  recent  events  have  called 
for  the  most  unembarrassed  exercise  of  many 
of  those  powers,  it  has  never  been  decided  that 
state  taxation  of  such  property  is  impliedly 
prohibited. 

*It  is,  however,  insisted  that  the  case  [*34 
of  Thompson  v.  J^.  Co.,  supra,  differs  from  the 
case  we  have  now  in  hand  in  the  fact  that  it 
was  incorporated  by  the  territorial  legislature 
and  the  legislature  of  the  state  of  Kansas,  while 
these  complainants  were  incorporate!  by  Con- 
gress. We  do  not  perceive  that  tnis  presents  any 
reason  for  the  application  of  a  rule  different 
from  that  which  was  applied  in  the  former 
case.  It  is  true  that,  in  the  opinion  delivered 
by  the  Chief  Justice,  reference  was  made  to 
the  fact  that  the  defendants  were  a  state  cor- 
poration, and  an  argument  was  attempted  to 
be  drawn  from  this  to  distinguish  toe  case  from 
McCulloch  v.  Md.  4  Wheat.  316.  But  when  the 
question  is,  as  in  the  present  case,  whether  the 
taxation  of  property  is  taxation  of  means,  in- 
struments or  agencies  by  which  the  United 
States  carries  out  its  powers,  it  is  impossible 
to  see  how  it  can  be  pertinent  to  inquire  whence 
the  property  originated,  or  from  whom  its 
present  owners  obtained  it.  The  United  States 
have  no  more  ownership  of  the  road  authorized 
by  Congress  than  they  had  in  the  road  author- 
ized by  Kansas.  If  the  taxation  of  either  is 
unlawful,  it  is  because  the  states  cannot  ob- 
struct the  exercise  of  national  powers.  As  was 
said  in  Weston  v.  Charleston,  2  Pet.  466,  they 
cannot,  by  taxation  or  otherwise,  "retard,  im- 
pede,  burden,  or  in  any  manner  control  Uie 
operation  of  the  constitutional  laws  enacted 
by  Congress  to  carry  into  execution  the  powers 
vested  in  the  general  government,"  The  im- 
plied inhibition,  if  any  exists,  is  against  such 
obstruction,  and  that  must  be  the  same  whether 
the  corporation  whose  property  is  taxed  was 
created  by  Congress  or  by  a  state  legislature. 

Nothing,  we  think,  in  the  past  decisions  of 
this  court  is  inconsistent  with  the  opinions  we 
now  hold.  McCulloch  v.  Md,  and  Oshom  v. 
Bk.  9  Wheat.  738,  are  much  relied  upon  by  the 
appellants,  but  an  examination  of  what  was  de- 
cided in  those  cases  will  reveal  that  they  are  in 
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full  hannonj  with  the  doctrine  that  the  proper- 
tj  of  an  agent  of  the  general  government  may 
35*]  be  •subjected  to  state  taxation.    In  the 
former  of  those  cases  the  tax  held  unconstitu- 
tional was  laid  upon  the  notes  of  the  bank.  The 
institution  was  prohibited  from  issuing  notes 
at  all  except  upon  stamped  paper  furnished  by 
the  state,  and  to  be  paid  for  on  delivery,  the 
stamp  upon  each  note  being  proportioned  to  its 
denomination.  The  tax,  therefore,  was  not  upon 
any  property  of  the  bank,  but  upon  one  of  its 
operations;  in  fact,  upon  its  right  to  exist  as 
created.    It  was  a  direct  impediment  in  the  way 
of  a  governmental  operation  performed  through 
the  bank  as  an  agent.    It  was  a  very  different 
thing,  both  in  its  nature  and  effect,  from  a  tax 
on  the  property  of  the  bank.    No  wonder,  then, 
that  it  was  held  ille^l.    But  even  in  that  case 
the  court  carefully  limited  the  effect  of  the  de- 
cision.   It  does  not  extend,  said  the  Chief  Jus- 
tice, to  a  tax  paid  by  the  real  property  of  the 
bank,  in  common  with  the  other  real  property 
of  the  state,  nor  to  a  tax  imposed  on  the  in- 
terest which  the  citizens  of  Maryland  may  hold 
in  the  institution,  in  common  with  the  other 
property  of  the  same  description  throughout 
the  state.    But  this  is  a  tax  on  the  operations 
of  the  bank  and  is,  consequently,  a  tax  on  the 
operations  of  an  instrument  employ^  by  the 
government  of  the  Union  to  carry  its  powers 
into  execution.    Such  a  tax  must  be  unconsti- 
tutional.   Here  is  a  clear  distinction  made  be- 
tween a  tax  upon  the  property  of  a  government 
agent  and  a  tax  upon  the  operations  of  the 
agent  acting  for  the  government. 

In  O$hom  v.  Bk,,  the  tax  held  unconstitution- 
al was  a  tax  upon  the  existence  of  the  bank — 
upon  its  right  to  transact  business  within  the 
state  of  Ohio.    It  was,  as  it  was  intended  to  be, 
a  direct  impediment  in  the  way  of  those  acts 
which  Congress,  for  national  purposes,  had  au- 
thorized the  bank  to  perform.   For  this  reason 
the  power  of  the  state  to  direct  it  was  denied, 
but  at  the  same  time  it  was  declared  by   the 
court  that  the  local  property  of  the  bank  might 
be  taxed,  and,  as  in  McVull^oh  v.  Md.,  a  differ- 
ence was  pointed  out  between  a  tax  upon  its 
property  and  one  upon  its.  action.    In  noticing 
an    allied    resemblance    between    the    bank 
and  a  government  contractor,   Chief    Justice 
36*]  'Marshall  said:  "Can  a  contractor  for 
supplying  a  military  post  with  provisions  be 
restrained  from  making  purchases    within    a 
state,  or  from  transporting  the  provisions  to 
the  place  at  which  t|ie  troops  were  stationed? 
Or  could  he  be  fined  or  taxed  for  doing  so  T  We 
have  not  heard  these  questions  answered  in  the 
affirmative.    It  is  true  the  property  of  the  con- 
tractor may  be  taxed;  and  so  may  the  local 
property  of  the  bank.  But  we  do  not  admit  that 
the  act  of  purchasing,  or  of  conveying  the  arti- 
cles purchased,  can  be  under  state  control."  This 
distinction,  so  clearly  drawn  in  the  earlier  deci- 
sions, between  a  tax  on  the  property  of  a  govern- 
mental agent,  and  a  tax  upon  the  action  of  such 
agent,  or  upon  his  right  to  be,  has  ever  since 
been  recognized.  All  state  taxation  which  does 
not  impair  the  agent's  efficiency  in  the  discharge 
of  his  duties  to  the  government  has  been  sus- 
tained when  challenged,  and  a  tax  Upon  his 
property  generally  has  not  been  regarded  as 
beyond  the  power  of  a  state  to  impose.    In  Bk. 
V.  Ky,  9  Wall.  353, 19  L.  ed.  701,  when  the  ri^ht 
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to  tax  national  banks  was  under  consideration, 
it  was  asserted  by  us  that  the  doctrine  cannot 
be  maintained  that  banks,  or  other  corporations 
or  instrumentalities  of  the  government,  are  to 
be  wholly  withdrawn  from  the  operation  of 
state  legislation.  Yet  it  was  conceded  that  the 
agencies  of  the  Federal  Government  are  uncon- 
trollable by  state  legislation,  so  far  as  it  may 
interfere  with  or  impair  their  efficiency  in  per- 
founing  the  functions  by  which  they  are  de- 
sired to  serve  that  government. 

It  is,  therefore,  manifest  that  exemption  of 
Federal  agencies  from  state  taxation  is  depend- 
ent, not  upon  the  nature  of  the  agents,  or  upon 
the  mode  of  their  constitution,  or  upon  the  fact 
that  they  are  agents,  but  upon  tiie  effect  of  the 
tax;  that  is,  upon  the  question  whether  the  tax 
does  in  truth  deprive  them  of  power  to  serve  the 
government  as  they  were  intended  to  serve  it, 
or  does  hinder  the  efficient  exercise  of  their 
power.  A  tax  upon  their  property  has  no  such 
necessary  effect.  It  leaves  them  free  to  dis- 
charge the  duties  they  *have  undertaken  [*37 
to  perform.  A  tax  upon  their  operations  is  a 
direct  obstruction  tQ  the  exercise  of  Federal 
powers. 

In  this  case  the  tax  is  laid  upon  the  property 
of  the  Railroad  Company  precisely  as  was  the 
tax  complained  of  in  Thompson  v.  R,  Co,  It  is 
not  imposed  upon  the  franchises  or  the  right  of 
the  company  to  exist  and  perform  the  functions 
for  which  it  was  brought  into  being.  Nor  is  it 
laid  upon  any  act  which  the  company  has  been 
authorized  to  do.  It  is  not  the  transmission  of 
dispatches,  nor  the  transportation  of  United 
States  mails,  or  troops,  or  munitions  of  war 
that  is  taxed,  but  it  is  exclusively  the  real  and 
personal  property  of  the  agent,  taxed  in  com- 
mon with  all  other  property  in  the  state  of  a 
similar  character.  It  is  impossible  to  maintain 
that  this  is  an  interference  with  the  exercise  of 
any  power  belonging  to  the  general  government, 
and  if  it  is  not,  it  is  prohibited  by  no  constitu- 
tional implication. 

It  remains  only  to  notice  one  other  position 
taken  by  the  complainants.  It  is,  that  if  the 
act  of  the  state  under  which  the  tax  was  laid  be 
constitutional  in  its  application  to  their  prop- 
erty within  Lincoln  county,  the  property  out- 
side of  Lincoln  county  is 'not  lawfully  taxable 
by  the  authorities  of  that  county  under  the 
laws  of  the  state.  To  this  we  are  unable  to  give 
our  assent.  By  the  statutes  of  Nebraska  the 
unorganized  territory  west  of  Lincoln  county, 
and  the  unorganized  county  of  Cheyenne,  are 
attached  to  the  county  of  Lincoln  for  judicial 
and  revenue  purposes.  The  authorities  of  that 
county,  therefore,  were  the  proper  authorities 
to  levy  the  tax  upon  the  property  thus  placed 
under  their  charge  for  revenue  purposes. 

The  decree  of  the  Circuit  Court  is  affirmed, 

Mr.  Justice  Swayne,  concurring: 
I  concur  in  the  affirmance  of  the  judgment 
in  this  case.  I  see  no  reason  to  doubt  that  it 
was  the  intention  of  Congress  not  to  give  the 
exemption  claimed.  The  exercise  of  the  power 
may  be  waived.  But  I  hold  that  the  road  is  a 
national  instrumentality  of  such  a  character 
that  Congress  ma^  interpose  and  protect  it  from 
38*]  state  taxation  whenever  that  body  *shall 
deem  it  proper  to  do  so.  For  some  of  the  lead- 
ing authorities  in  support  of  the  principle  in- 
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volved  iii  this  view  of  the  subject  I  refer  to 
The  R,  Co,  V.  Fuller,  ante,  710,  decided  by  this 
court  a  short  time  ago. 

Mr.  Justice  Bradley,  dissenting: 

By  an  act  of  Congress  passed  July  1,  1862, 
entitled  "An  Act  to  Aid  in  the  Construction  of 
a  Railroad  and  Telegraph  Line  from  the  Mis- 
souri River  to  the  Pacific  Ocean,  and  to  Secure 
to  the  Government  the  Use  of  the  Same  fpr 
Postal,  Military  and  Other  Purposes,"  certain 
individuals  named  therein,  together  with  five 
commissioners  to  be  appointed  by  the  secretary 
of  the  interior  and  their  associates  and  succes- 
sors, were  created  a  body  corporate  by  the  name 
of  the  Union  Pacific  Railroad  Company,  with 
perpetual  succession  and  power  to  lay  out,  con- 
struct, furnish,  maintain,  and  enjoy  a  continu- 
ous railroad  and  telegraph  from  the  western 
boundary  of  the  state  of  Iowa  to  the  western 
boundary  of  Nevada  territory,  with  connections 
reaching  to  the  Pacific  coast.  The  act  gave  to  the 
company  the  right  of  way  through  the  public 
lands,  of  two  hundred  feet  in  width  each  side  of 
the  road,  and  room  for  stations,  depots,  etc.,  and 
the  use  of  materials  for  building  the  road  to  be 
found  on  any  adjacent  lands.  The  road  was 
completed  and  put  in  operation  in  May,  1869, 
and,  with  the  Central  Pacific  Railroad,  formed 
a  continuous  line  from  the  Missouri  river  and 
the  eastern  states  to  California  and  .the  Pacific, 
thus  uniting  the  extremities  of  the  country.  At 
the  time  of  granting  the  charter,  the  territory 
over  which  this  line  was  projected  all  belonged 
to  the  United  States.  But  Nevada  was  admitted 
into  the  Union  as  a  state  in  1864,  and  Nebraska 
in  1867,  and  the  road  as  constructed  crosses  the 
latter  state  in  its  whole  breadth  from  east  to 
west. 

This  case  arises  upon  a  bill  in  equity  filed  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Nebraska,  by  the  Union  Pacific  Rail- 
road Company,  against  William  Peniston,  treas- 
urer of  Lincoln  county  in  Nebraska,  to  restrain 
him  from  proceeding  to  collect  by  seizure  of  the 
company's  property,  certain  taxes  amounting  to 
$45,264  assesseid  against  the  complainant  by  the 
assessors  of  said  county  and  to  have  the  said  as- 
sessment declared  illegal  and  void.  The  assess- 
ment was  made  upon  246  miles  of  the  railroad 
track  and  road-bed  of  the  complainant  in  Ne- 
braska, under  a  revenue  law  of  that  state, 
passed  in  February,  1869.  The  circuit  court 
sustained  the  tax,  except  as  to  the  sum  of  $12,- 
880;  and  from  its  decree  this  appeal  is  taken. 

One  of  the  errors  assigned  to  tne  decree  of  the 
court  below  is:  that  the  state  of  Nebraska  has 
no  power  to  subject  to  taxation,  for  state  pur- 
poses, the  road-bed,  rolling  stock,'  and  other 
property  necessary  for  the  use  and  operation  of 
the  complainants'  road;  and  whether  the  state 
has  such  power  is  the  controlling  question  in 
this  cause.  In  my  judgment,  no  such  power 
exists,  and  my  opinion  is  based  upon  the  prin- 
ciples established  in  the  cases  of  McCulloch  v. 
Md,  4  Wheat.  316;  and  Oahom  v.  Bk,  9  Wheat. 
738.  Those  principles,  as  summed  up  by  Chief 
Justice  Marshall  himself,  in  the  later  case 
of  Weaton  v.  Charleston,  2  Pet.  466,  were  as 
follows : 

1.  "That  all  subjects  to  which  the  sovereign 
power  of  a  state  extends,  are  objects  of  tasui- 
tion;  but  those  over  which  it  does  not  extend 
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are,  upon  the  soundest  principles,  exempt  from 
taxation." 

2.  "That  the  sovereignty  of  a  state  extends 
to  everything  which  exists  by  its  own  authority, 
or  is  introduced  by  its  permission;  but  not  to 
those  means  which  are  employed  by  Congress 
to  carry  into  execution  powers  conferred  on 
that  body  by  the  people  of  the  United  States." 

3.  "That  the  attempt  to  use  the  power  of 
taxation  on  the  means  employed  by  the  govern- 
ment of  the  Union  in  pursuance  of  the  Consti- 
tution, is  itself  an  abuse,  because  it  is  the 
usurpation  of  a  power  which  the  people  of  a 
single  state  cannot  give." 

4.  "That  the  stat^  have  no  power  by  taxa- 
tion, or  otherwise,  to  retard,  impede,  burden, 
or  in  any  manner  control  *the  operation  [♦SS 
of  the  constitutional  laws  enacted  by  Congress, 
to  carry  into  execution  the  powers  vested  in 
the  general  government." 

If  we  needed  an  example  to  show  that  the  ap- 
plication of  these  principles  extends  to  such  a 
case  as  the  present,  we  could  not  frame  one 
more  to  the  purpose  than  that  of  the  United 
States  Bank,  m  respect  to  which  they  were  an- 
nounced in  the  cases  referred  to.  The  parallel 
between  it  and  the  Union  Pacific  Railroad  is 
striking  and,  for  the  purposes  of  the  question, 
complete.  In  the  case  oi  the  bank  a  corpora- 
tion was  created,  with  full  banking  powers. 
The  capital  stock  was  mostly  subscribed  by  in- 
dividuals, the  government  reserving  an  interest 
of  seven  millions  out  of  thirty-five.  Its  affairs 
were  managed  hj  twenty-five  directors,  of  whom 
five  were  appomted  by  the  President  of  the 
United  States,  bv  and  with  the  advice  and  con- 
sent of  the  Senate.  The  powers  of  the  directors 
were  defined  and  restricted  by  the  charter.  The 
secretary  of  the  treasury  was  authorized^  from 
time  to  time,  to  call  upon  the  bank  for  a  state- 
ment of  its  affairs.  For  the  privileges  and 
benefits  conferred,  the  bank  was  required  to 
pay  to  the  United  States  a  bonus  of  $1,500,000. 
The  books  of  the  bank  were  to  be  always  open 
to  the  inspection  of  a  committee  of  either  House 
of  Congress,  appointed  for  that  purpose.  Pen- 
alties and  forfeitures  were  im'posed  for  the 
breach  of  certain  limitations  and  directicms, 
and  finally,  the  bills  and  notes  of  the  bank  were 
to  be  receivable  in  payment  of  public  dues;  the 
public  moneys  were  to  be  deposited  in  the  biuik 
and  its  branches,  unless  the  secretary  of  the 
treasury  should  otherwise  order;  and,  on  his 
requisition,  the  bank  was  to  give  the  necessary 
facilities  for  transferring  the  public  funds  from 
place  to  place  within  the  United  States,  and  for 
distributing  the  same  in  payment  of  the  public 
creditors,  without  charging  commissions  or  ex- 
change. 3  Stat,  at  L.  266.  Here,  then,  was  a 
corporation,  constituted  mainly  of  private  indi- 
viduals, created  by  Congress,  established  by  its 
aid,  regulated  by  its  laws,  amenable  to  its 
•committees  and  to  the  Executive  De-  [*40 
partment,  and  subservient  to  the  uses  and  pur- 
poses of  the  government,  in  executing  a  partic- 
ular part  of  its  constitutional  functions. 

Now,  in  all  of  these  respects,  except  the  single 
one  of  ownership  of  a  portion  of  its  capital 
stock,  the  Union  Pacific  Railroad  presents  a 
parallel  case.  The  corporation  is  the  creature 
of  Congress ;  it  receives  large  aid  from  the  gen- 
eral government,  both  in  donations  and  loans; 
the  president  appoints  five  of  it^  directors ;  an- 
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nual  reports  are  to  be  made  to  the  secretary  of 
the  treasury ;  all  the  operations  of  the  company 
in  laying,  constructing  and  working  its  rail- 
road and  telegraph  lines,  as  well  as  its  ratr;9  of 
toll,  are  subject  to  the  regulations  imposed  by 
its  charter,  and  to  such  further  regulations  as 
Congress  may  hereafter  make.  On  failure  to 
comply  with  the  terms  and  conditions  of  the 
charter,  or  to  keep  the  road  in  repair  and  use, 
Congress  may  assume  the  control  and  manage- 
ment thereof,  and  devote  the  income  to  the  use 
of  the  United  States.  Annual  reports  are  to  be 
made  to  the  secretary  of  the  treasury. .  The 
loan  of  the  United  States  to  the  company, 
amounting  to  many  millions,  is  a  lien  on  all  the 
property,  and  on  failure  to  redeem  it,  the  sec- 
retary of  the  treasury  is  authorized  to  take  pos- 
session of  the  road  with  all  its  rights,  functions, 
immunities,  and  appurtenances,  for  the  use  and 
b^iefit  of  the  United  States;  and,  finally,  all 
the  grants  made  to  the  company  are  declared  to 
be  upon  the  condition  that,  besides  paying  the 
government  bonds  advanced,  the  company  shall 
keep  the  railroad  and  telegraph  lines  in  repair 
and  use,  and  shall  at  all  times  transmit  dis- 
patches and  transport  mails,  troops,  and  muni- 
tions of  war,  supplies  and  public  stores  for  the 
government,  whenever  required  to  do  so  by  any 
department  thereof,  and  that  the  government 
shall  have  the  preference  at  rates  not  to  exceed 
those  charged  to  private  parties,  and  payable 
by  being  applied  to  the  payment  of  the  bonds 
aforesaid :  and  in  addition  to  all  this  control  of 
Congress,  and  the  obligations  and  liabilities  of 
the  company,  Congress  reserves  the  right  to 
add  to,  alter,  amend  or  repeal  the  charter. 

In  these  provisions  we  see  the  same  close  con- 
41*]  nection  *between  the  government  and  the 
corporation,  the  same  control  reserved  by  the 
former,  the  same  or  an  equal  interest  in  the 
scheme  and  a  like  creation  of  means  for  carry- 
ing into  execution  the  powers  conferred  upon 
Congress.  In  the  one  case,  the  object  was  to 
facilitate  the  financial  transactions  of  the  gov- 
ernment, and  the  bank  was  used  as  a  means  to 
that  end;  in  the  other,  the  object  is  to  establish 
a  national  post-road  for  the  mails,  and  a  tele- 
graph line  for  the  transmission  of  intelligence, 
and  to  facilitate  government  transportation  of 
every  kind  between  the  east  and  the  west,  as 
well  as  to  promote  and  regulate  the  commerce 
between  those  sections;  and  the  Railroad  Com- 
pany is  used  as  a  means  to  these  ends. 

It  seems  to  me  that  unless  we  are  prepared 
to  overrule  the  decisions  referred  to,  we  must 
apply  the  same  law  to  this  case  which  was  ap- 
plied to  the  United  States  Bank.  I  trust  we  are 
not  prepared  to  overrule  those  decisions.  Whilst 
no  one  disputes  the  general  power  of  taxation 
in  the  states,  which  is  so  elaborately  set  forth 
in  the  opinion  of  the  majority,  it  must  be  con- 
ceded that  there  are  limits  to  that  power.  The 
states  cannot  tax  the  powers,  the  operations  or 
the  property  of  the  United  States,  nor  the 
means  which  it  employs  to  carry  its  powers  into 
execution.  The  government  of  the  United 
States,  within  the  scope  of  its  powers,  is  su- 
preme, and  cannot  be  interfered  with  or  im- 
peded in  their  exercise. 

Hie  ease  differs  toto  cwlo  from  that  wherein 
the  government  enters  into  a  contract  with  an 
iadzTidual  or  corporation  to  perform  services 
necessary  for  carrying  on  the  functions  of  gov- 
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ernment^ — as  for  carrying  the  mails,  or  troops, 
or  supplies,  or  for  building  ships  or  works  for 
government  use.  In  tnose  cases  the  government 
has  no  further  concern  with  tl\e  contractor 
than  in  his  contract  and  its  execution.  It  has 
no  concern  with  his  property  or  his  laculties 
independent  of  that.  How  much  he  may  be 
taxed  by  or  what  duties  he  may  be  oblige!  to 
perform  towards  his  state,  is  of  no  consequence 
to  the  government,  so  long  as  its  contract  and 
its  execution  are  not  interfered  with.  In  that 
case  the  ^contract  is  tne  means  employed  [*42 
for  carrying  into  execution  the  powers  of  the 
government,  and  the  contract  alone,  and  not 
the  contractor,  is  exempt  from  tajcation  or 
other  interference  by  the  state  government. 

But  where  the  general  government  creates  a 
corporation  as  a  means  of  carrying  out  a  na- 
tional object,  that  corporation  and  its  powers, 
property  and  faculties,  employed  in  accomplish- 
ing the  service,  are  the  instnunentalities  by 
which  the  government  effects  its  objects.  Hence 
the  corporation  is  not  taxable  by  A&te  author- 
ity. And  it  matters  not  that  private  individu- 
als are  interested  for  their  private  gain  in  the 
stock  of  the  corporation.  Such  individual  in- 
terest may  be  taxable  by  itself,  but  the  corpora- 
tion and  its  property  and  operations  cannot  be, 
without  interfering  with  the  agencies  used  by 
the  government  for  the  accomplishment  of  its 
objects. 

This  distinction  between  private  corporations 
performing  services  for  the  government  and 
public  corporations  created  by  the  government 
for  the  purpose  of  carrying  on  its  operations, 
and  the  consequences  resulting  therefrom,  are 
forcibly  drawn  by  Chief  Justice  Marshall  in 
Oshom  V.  Bk.    He  says: 

"The  foundation  of  the  argument  in  favor  of 
the  right  lo  tax  the  bank  is  laid  in  the  supposed 
character  of  that  institution.  The  argiunent 
supposes  the  corporation  to  have  been  originat- 
ed for  the  management  of  an  individual  con- 
cern, to  be  found^  upon  contract  between  indi- 
viduals, having  private  trade  and  private  profit 
for  its  great  end  and  principal  object.  If  these 
premises  were  true,  tne  conclusion  drawn  from 
them  would  be  inevitable.  This  mere  private 
corporation,  engaged  in  its  own  business,  with 
its  own  views,  would  certainly  be  subject  to 
the  taxing  power  of  the  state,  as  any  individual 
would  be,  and  the  casual  circumstance  of  its 
being  employed  by  the  government  in  the  trans- 
action of  its  fiscal  affairs  would  no  more  ex- 
empt its  private  business  from  the  operation  of 
that  power  than  it  would  exempt  the  private 
business  of  any  individual  employed  in  the  same 
manner.  But  the  premises  are  not  true.  The 
bank  is  not  ♦considered  as  a  private  cor-  [♦43 
poration,  whose  principal  object  is  individual 
trade  and  individual  profit,  but  as  a  public  cor- 
poration created  for  public  and  national  pur- 
poses. That  the  mere  business  of  banking  is,  in 
its  own  nature,  a  private  business,  and  may  be 
carried  on  by  individuals  or  companies,  having 
no  political  connection  with  the  government,  is 
admitted;  but  the  bank  is  not  such  an  individ- 
ual or  company.  It  was  not  created  for  its  own 
sake,  or  for  private  purposes.  It  has  never  been 
supposed  that  Congress  could  create  such  a  cor- 
poration. The  whole  opinion  of  the  court  in  Mc- 
Oulloch  V.  Md.,  is  founded  on  and  sustained  by 
the  idea  that  the  bank  is  an  instrument  which 
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if  necessary  and  proper  for  carrying  into  effect 
the  powers  vested  m  the  government  of  the 
United  States.  It  is  not  an  instrument  which  the 
government  fQund  ready  made,  and  has  supposed 
to  be  adapted  to  its  purposes,  but  one  which  was 
created  in  the  form  m  which  it  now  appears  for 
national  purposes  only.  It  is,  undoubtedlv, 
capable  of  transacting  private  as  well  as  pub- 
lic business.  While  it  is  the  great  instrument 
by  which  the  fiscal  operations  of  the  govern- 
ment  are  effected,  it  is  also  trading  with  in- 
dividuals  for  its  own  advantage.  The  appel- 
lants endeavor  to  distinguish  between  this 
trade  and  its  agency  for  the  public,  between  its 
banking  operations  and  those  qualities  which  it 
possesses  in  common  with  every  corporation, 
such  as  individuality,  immortality,"  etc. 

The  suggestion  of  Chief  Justice  Marshall  in 
the  above  quotation,  that  Congress  cannot 
create  any  corporations  except  for  public  and 
national  purposes,  is  worthy  of  particular  no- 
tice. The  inference  is  obvious,  that  any  cor- 
poration rightfully  created  by  Congress,  being 
necessarily  public  and  national  in  its  object,  is 
beyond  the  reach  of  state  taxation.  That  sug- 
gestion, it  is  true,  was  made  in  reference  to  a 
corporation  established  for  business  purposes 
within  the  states  of  the  Union.  And  in  such 
a  case,  it  is  evident  that  the  proposition  must  be 
true,  namely :  that  Congresjs  cannot  create  a  (cor- 
poration except  for  a  public  and  national  pur- 
pose. But  in  a  territory  of  the  United  States, 
Congress  is  supreme,  and  is  the  fountain  of  local 
44*]  as  well  as  public  and  national  *law.  It 
usually  exercises  its  municipal  powers  over 
such  territories  by  the  agency  of  territorial 
governments.  But  it  is  not  obliged  to  do  this. 
It  might  exercise  them  directly,  for  the  greater 
power  includes  the  less.  As  the  source  of  mu- 
nicipal legislation  in  the  territory  of  K^ebraska, 
therefore,  Congress  undoubtedly  could  have  es- 
tablished local  and  private  corporations  for 
manufacturing,  mining,  financial,  and  other 
business  purposes,  the  same  as  it  has  been  ac- 
customed to  do  in  reference  to  the  District  of 
Columbia  prior  to  the  recent  establishment  of 
a  legislature  therein.  Now,  any  such  private 
and  local  corporations  created  by  Congress  in 
a  territory,  would  cease  to  be  United  States 
corporations  when  such  territory  became  a 
state.  They  would  then  become  subject  to  state 
control  by  reason  of  not  possessing  a  national 
character.  A  quo  warranto  from  the  state 
courts  could  be  issued  for  the  repeal  of  their 
charters  in  case  of  forfeiture  for  misfeasance  or 
non-feasance.  The  admission  of  a  territory  as 
a  state  woiftld  be  a  virtual  assignment  by  Con- 
gress of  all  control  over  such  institutions  to  the 
state  as  the  proper  successor  in  the  municipal 
sovereignty.  But  this  would  not  be  the  case  with 
regard  to  corporations  of  a  public  and  national 
character,  such  as  Congress  could  have  created 
if  the  territory  had  been  a  state  at  the  time. 
They  will  remain  United  States  corporations, 
subject  to  congressional  and  not  to  state  control. 

The  Union  Pacific  Railroad  was  authorized 
to  be  constructed  entirely  in  territories  then 
belonging  to  the  United  States.  But  the  work 
was  public  and  national  in  its  character,  and 
the  corporation  was  a  public  and  national  cor- 
poration, as  much  so  as  would  be  a  company 
created  by  Congress  to  construct  a  railroad 
from  New  Orleans  to  New  York,  through  the 
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old  or  long  admitted  states.  The  eireumstanee, 
therefore,  that  the  road  was  originally  author- 
ized in  the  United  States  territory,  does  not  de> 
tract  from  the  importance  of  Chief  Justice  Mar- 
shalFs  siwestion  in  its  bearing  upon  the  case 
in  hand.  Th^  very  fact  that  the  charter  of  the 
company  can  stand  at  all  as  a  congressional  in- 
stead of  a  state  charter,  which  has  not  been  seri- 
ously questioned,  is  proof  *of  its  national  [*45 
chara<^r;  for  without  such  national  character 
it  would  cease  to  be  subject  to  national  control. 

That  Congress  has  the  power  imder  the  Fed- 
eral Constitution  to  create  and  establish  such  a 
corporation  for  such  purposes  of  a  national 
character  was  demonstrated  by  the  unanswer- 
able argument  of  Mr.  Hamilton  on  the  creation 
of  the  first  national  bank,  and  was  set  at  rest 
by  the  equally  unanswerable  argument  of  Chief 
Justice  Marshall  in  the  case  of  McCuUochy.Md, 

''Although  among  the  enumerated  powers  of 
government,"  says  the  Chief  Justice,  **we  do 
not  find  the  word  *bank*  or  'incorporation,*  we 
find  the  great  powers  to  levy  and  collect  taxes, 
to  borrow  money,  to  regulate  commerce,  to  de- 
clare and  conduct  war,  and  to  raise  and  support 
armies  and  navies.  The  sword  and  the  purse, 
all  the  external  relations,  and  no  inconsiderable 
portion  of  the  industry  of  the  nation,  are  in- 
trusted to  its  government.  It  can  never  be  pre- 
tended that  these  vast  powers  draw  after  them 
others  of  inferior  importance  merely  because 
they  are  inferior.  Such  an  idea  can  never  be 
advanced.  But  it  may,  with  great  reason,  be 
contended  that  a  government  intrusted  with 
such  ample  powers,  on  the  due  execution  of 
which  the  happiness  and  prosperity  of  the  na- 
tion so  vitally  depends,  must  also  be  intrusted 
with  ample  means  for  their  execution.  The 
power  bein^  given,  it  is  the  interest  of  the  na- 
tion to  facilitate  its  execution.  .  .  .  Through- 
out this  vast  Republic,  from  the  St.  Croix  to 
the  Gulf  of  Mexico,  from  the  Atlantic  to  the 
Pacific,  revenue  is  to  be  collected  and  expended, 
armies  are  to  be  marched  and  supportea.  The 
exigencies  of  the  nation  may  require  that  the 
treasure  raised  in  the  north  should  be  trans- 
ferred to  the  south,  that  raised  in  the  east  con- 
veyed to  the  west,  or  that  this  order  should  be 
reversed.  Is  that  construction  of  the  Constitu- 
tion to  be  preferr^  which  would  render  these 
operations  difficult,  hazardous,  and  expensive? 
.  .  .  The  government  which  has  the  right  to 
do  an  act,  and  nas  imposed  on  it  the  duty  of 
performing  that  act,  must,  'according  to  [*46 
the  dictates  of  reason,  be  allowed  to  select  the 
means;  and  those  who  contend  that  it  may  not 
select  any  not  appropriate  means,  that  one  par- 
ticular mode  of  effecting  the  object  is  excepted, 
take  upon  themselves  the  burden  of  establish- 
ing that  exception.  .  .  .  The  power  of  cre- 
ating a  corporation,  though  appertaining  to 
sovereignty,  is  not,  like  the  power  of  making 
war,  or  levying  taxes,  or  of  regulating  com- 
merce, a  great  substantive  and  independent 
power,  which  cannot  be  implied  as  incidental 
to  other  powers,  or  used  as  a  means  of  execut- 
ing them.  It  is  never  the  end  for  which  ether 
powers  are  exercised,  but  a  means  by  which 
other  objects  are  accomplished.  No  contribu- 
tions are  made  to  charity  for  the  sake  of  an  in- 
corporation, but  a  corporation  is  created  to  ad- 
minister the  charity;  no  seminary  of  leaminf 
is  instituted  in  order  to  be  incorporated,  but  thu 
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corporate  character  is  conferred  to  subserve  the 
purposes  of  education.  No  city  was  ever  built 
with  the  sole  object  of  being  incorporated,  but 
is  incorporated  as  affording  the  best  means  of 
being  well  governed.  The  power  of  creating  a 
corporation  is  never  used  lor  its  own  sake,  but 
for  the  purpose  of  effecting  something  else.  No 
sufficient  reason  is,  therefore,  perceived  why  it 
may  not  pass  as  incidental  to  those  powers 
which  are  expressly  given,  if  it  be  a  direct  mode 
of  executing  them."  4  Wheat.  407. 

Now,  I  think  it  cannot  be  doubted  at  the 
present  day,  whatever  may  have  been  contended 
in  former  times,  that  the  creation  of  national 
roads  and  other  means  of  communication  be- 
tween the  states,  is  within  the  power  of  Con- 
gress in  carrying  out  tne  powers  of  regulating 
conunerce  between  the  states,  establishing  post- 
offices  and  post-roads,  and  in  providing  for  the 
national  defense  and  for  military  operations  in 
time  of  war.  And  no  one  will  contend  that,  if 
the  creation  of  a  corporation  is  a  suitable  agen- 
cy and  means  of  carrying  on  the  financial  ope- 
rations of  the  government,  the  creation  of  a 
corporation  is  equally  apposite  as  an  agency 
and  means  of  carrying  out  the  objects  above 
mentioned.  This  has  been  so  forcibly  stated 
by  one  of  the  justices  of  this  court,  in  the  case 
of  The  Clinton  Bridget  decided  in  the 
47*]  •eighth  circuit,  in  October,  1867,  1 
Woolw.  150,  that  I  shall  not  further  enlarge 
upon  the  point. 

The  Union  Pacific  Railroad  Company,  there- 
fore, being  a  United  States  corporation  created 
for  national  objects  and  purposes,  and  deriving 
its  existence,  its  powers,  its  duties,  its  liabili- 
ties, from  the  United  States  alone;  being  re- 
sponsible to  the  United  States,  now  as  formerly, 
for  a  whole  congeries  of  duties  and  observances ; 
being  subjected  to  the  forfeiture  of  its  corpo- 
rate franchises,  powers  and  property  to  th^ 
United  States,  and  not  to  any  individual  state; 
being  charged  with  important  duties  connected 
with  the  very  functions  of  the  government; 
every  consideration  adduced  in  the  cases  of  If  c- 
Cullooh  Y,  Md.  and  Oshom  v.  Bk.,  would  seem 
to  require  that  it  should  be  exempt  not  only 
from  state  taxation,  but  from  state  control  and 
interference,  except  so  far  as  relates  to  the 
preservation  of  the  peace,  and  the  perform- 
ance of  its  obligations  and  contracts.  In  refer- 
ence to  these  and  to  the  ordinary  police  regu- 
lations imposed  for  sanitary  purposes  and  the 
preservation  of  good  order,  of  course,  it  is 
amenable  to  state  and  local  laws. 

As  an  instrument  of  national  commerce,  as 
well  as  government  operations,  it  has  been  reg- 
ulated by  Congress.  Can  it  be  further  regulat^ 
by  state  legislation  T  Can  the  state  alter  its  route, 
its  gauge,  its  connections,  its  fares,  its  fran- 
chisesy  or  any  part  of  its  charter  ?  Can  the  state 
step  in  between  it  and  the  superior  power  or 
sovereignty  to  which  it  is  responsible?  Such  an 
hypothesis,  it  seems  to  me,  is  inadmissible  and 
repugnant  to  the  necessary  relations  arising  and 
existing  in  the  case.  Such  an  hypothesis  would 
greatly  derogate  from  and  render  almost  useless 
and  ineffective  that  hitherto  unexecuted  power 
of  Congress  to  regulate  commerce  by  land, 
among  the  several  states.  If  it  be  declared  in 
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advance  that  no  agency  of  such  commerce, 
which  Congress  may  hereafter  establish,  can  be 
freed  from  local  impositions,  taxation,  and  tolls, 
the  hopes  of  future  free  and  ^unrestricted  [*48 
intercourse  between  all  parts  of  this  great  coun- 
try will  be  greatly  discouraged  and  repressed. 

These  considerations  show  now  totally  differ- 
ent this  case  is  from  that  of  Thompson  v.  R,  Co. 
9  Wall.  579,  19  L.  ed.  792.  That  was  a  state 
corporation,  deriving  its  origin  from  state 
laws,  and  subject  to  state  relation  and  re- 
sponsibilities. It  would  be  subversive  of  all 
our  ideas  of  the  necessary  independence  of  the 
national  and  state  governments,  acting  in  their 
respective  spheres,  for  the  general  government 
to  take  the  management,  control,  and  regula- 
tion of  state  corporations  out  of  the  hands  of 
the  state  to  which  they  owe  their  existence, 
without  its  consent,  or  to  attempt  to  exonerate 
them  from  the  performance  of  any  duties  or 
the  payment  of  any  taxes  or  contributions,  to 
which  their  position,  as  creatures  of  state  leg- 
islation, renders  them  liable. 

But,  it  may  be  asked,  if  the  states  cannot  tax 
a  United  States  corporation  created  for  public 
and  national  purposes,  on  what  principle  can 
the  general  government  tax  local  corporations 
created  by  the  state  governments  for  local  and 
state  purposes?  If  the  states  cannot  tax  a  na- 
tional baiik,  how  can  the  United  States  tax  a 
state  bank  ?  The  answer  is  very  manifest,  and 
is  stated  by  Chief  Justice  Marshall  in  MoCul- 
loch  v.  Md.  supra.  "The  government  of  the  Un- 
ion, though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action.  This  would  seem 
to  result  necessarily  from  its  nature.  It  is  the 
government  of  all ;  its  powers  are  del^;ated  by 
all;  it  represents  all,  and  acts  for  all.  Though 
any  one  state  may  be  willing  to  control  its  op- 
erations, no  state  is  willing  to  allow  others  to 
control  them."  Again:  "It  has  also  been  in- 
sisted that,  as  the  power  of  taxation  in  the  gen- 
eral and  state  governments  is  acknowledged  to 
be  concurrent,  every  argument  which  would 
sustain  the  right  of  the  general  government  to 
tax  banks  chartered  by  the  states  will  equally 
sustain  the  right  of  the  states  to  tax  banks 
chartered  by  the  general  government.  But  the 
two  cases  are  not  on  the  same  reason.  The 
people  of  all  the  states  have  *created  the  [•40 
general  government,  and  have  conferred  upon 
it  the  general  power  of  taxation.  The  people  of 
all  the  states,  and  the  states  themselves,  are 
represented  in  Congress  and,  by  their  repre- 
sentatives, exercise  this  power.  When  they  tax 
the  chartered  institutions  of  the  states,  they 
tax  their  constituents ;  and  these  taxes  must  be 
uniform.  But  when  a  state  taxes  the  opera- 
tions of  the  government  of  the  United  States,  it 
acts  upon  institutions  created,  not  by  their 
own  constituents,  but  by  the  people  over  whom 
they  claim  no  control.  It  acts  upon  the  meas- 
ure of  a  government,  created  by  others  as  well 
as  themselves  for  the  benefit  of  others  in  com- 
mon with  themselves.  The  difference  is  that 
which  always  exists,  and  always  must  exist,  be- 
tween the  action  of  the  whole  on  a  part,  and 
the  action  of  a  part  on  the  whole — ^between  the 
laws  of  a  government  declared  to  be  supreme, 
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and  those  of  a  government  which,  when  in  op- 
position to  those  laws,  is  not  supreme/' 

But  it  is  contended  that  the  laying  of  a  tax 
on  the  road-bed  of  the  company  is  nothing  more 
than  laying  a  tax  on  ordinary  real  estate,  which 
was  conceded  might  be  done  in  the  case  of  the 
United  States  Bank,  in  reference  to  its  banking 
house  or  other  lands  taken  for  claims  due  in  the 
course  of  its  business.  This  is  a  plausible  sug- 
gestion, but,  in  my  apprehension,  not  a  sound 
one.  In  ascertainins^  what  is  essential  in  every 
case,  respect  must  always  be  had  to  the  subject- 
matter.  The  state  of  Maryland  undertook  to 
tax  the  circulation  of  the  united  States  branch 
bulk  established  in  that  state  by  requiring 
stamps  to  be  afiixed  thereto;  the  state  of  Ohio 
imposed  a  general  tax  of  $50,000  upon  the 
branch  established  therein.  These  taxes  were 
declared  unconstitutional  and  void.  They  im- 
peded the  operations  of  the  bank  as  a  financial 
agent.  Real  estate  was  not  a  necessary  appur- 
tenant to  the  exercise  of  the  functions,  of  the 
bank.  It  might  hire  rooms  for  its  office,  or  it 
might  purchase  or  erect  a  building. 

But  the  primary  object  of  a  railroad  com- 
pany is  commerce  and  transportation.  In  its 
case,  a  railroad  track  is  just  as  essential  to  its 
operations  as  the  use  of  a  currency,  or  the 
50*]  *issue  or  purchase  of  bills  of  exchange 
is  to  the  operations  of  a  bank.  To  tax  the 
road  is  to  tax  the  very  instrumentality  which 
Congress  desired  to  establish,  and  to  operate 
which  it  created  the  corporation. 

Besides,  all  that  k  railroad  company  pos- 
sesses in  reference  to  its  road-bed  is  the  right 
of  way,  and  the  right  to  use  the  land  for  the 
purpose  of  way.  This  is  a  franchise  conferred 
by  the  government,  and  inseparably  connected 
with  the  other  franchises  which  enable  it  to 
perform  the  duties  for  the  performance  of 
which  it  was  created.  Any  estate  in  the  land 
— the  soil — ^the  underlying  earth — beyond  this, 
belongs  to  the  original  proprietor;  and  that 
proprietor  in  the  present  case  is  the  govern- 
ment itself.  So  that,  look  at  it  what  way  we 
will,  there  is  no  room  for  the  taxing  power  of 
the  state.  The  estate  in  the  soil  cannot  be 
taxed,  for  that  remains  in  the  United  States; 
the  franchise  of  right  of  way  and  materials  of 
track  cannot  be  taxed,  because  they  are  essen- 
tially connected  with  and  form  a  part  of  the 
powers,  faculties  and  capital  by  which  the  na- 
tional purposes  of  the  organization  are  accom- 
plished. 

If  the  road-bed  may  be  taxed,  it  may  be  seized 
and  sold  for  non-payment  of  taxes;  seized  and 
sold  in  parts  and  parcels,  separated  by  county 
or  state  lines;  and  thus  the  whole  purpose  ot 
Congress  in  creating  the  corporation  and  estab- 
lishing the  line  may  be  subverted  and  destroyed. 

In  my  judgment,  the  tax  laid  in  this  case 
was  an  unconstitutional  interference  with  the 
instrumentalities  created  by  the  National  Gov- 
ernment in  carrying  out  the  objects  and  pow- 
ers conferred  upon  it  by  the  Constitution. 

Mr.  Justice  Field,  dissenting:  I  concur  in 
the  opinion  of  Mr.  Justice  Bradley. 

Mr.   Justice  Hnnt,   dissenting:     I    dissent 
from  the  opinion  of  the  court. 
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Land  under  tide-waters — San  Pranoisoo  Batf — 
city  control  ever — wharf  erected  on — £fta^ 
uie  of  lAmitationa — ae  against  a  State, 

1.  Although  the  title  to  the  soil  under  the  tide- 
waters of  the  bay  of  Ban  Francisco  was  acquired 
by  the  United  States  by  cession  from  Bi^xieo, 
equally  with  the  title  to  the  upland,  it  was  held 
only  In  trust  for  the  future  state.  * 

2.  Upon  the  admission  of  California  into  the 
Union,  absolute  property  in  and  dominion  and  8ot> 
erelgnty  over  all  soils  under  the  tide-waters  with- 
in  its  limits  passed  to  the  state,  subject  only  to  the 
paramount  right  of  navigation  over  the  waters. 

3.  Under  the  California  statutes,  a  title  to  a 
lot  on  the  bav  was  in  subordination  to  the  con- 
trol by  the  city  of  San  Francisco,  over  the  space 
immediately  beyond  the  line  of  the  water  front, 
and  to  the  rlsht  of  the  state  to  regulate  the  con- 
struction of  the  wharves  and  other  improvements. 

4.  The  erection  of  a  wharf  by  an  owner  of  a  lot 
on  the  bay  was  not  onlv  an  interference  with  the 
rightful  control  of  the  city  over  the- space  occupied 
by  it.  but  was  an  encroachment  upon  the  soil  of 
the  state,  which  it  could  remove  at  pleasure. 

5.  Statutes  of  limitation  do  not  embrace  the 
state,  unless  it  is  expressly  designated,  or  neces- 
sarily included  by  the  nature  of  the  mischiefs  to 
bfi  Pfimfidifid 

6.  The  state  act  creating  harbor  commlssionera 
and  authorizing  them  to  take  possession  and  Im- 
prove the  water  front,  prevented  the  complainant, 
who  was  the  owner  of  a  lot  on  the  bay,  from  ac- 
quiring the  title  of  the  state  by  operation  of  the 
statute  of  limitations. 

[No.  91.1 
Argued  Nov,  IS,  187S.      Decided  Dec.  15, 187S, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

This  action  was  commenced  in  the  court  be- 
low by  the  appellant,  who  alleged  himself  to  be 
a  citizen  of  Bavaria.  He  alle|;ed  in  his  bill, 
that  the  defendant  had  driven  piles  and  planked 
and  capped  the  same  in  such  place  and  in  such 
manner  in  the  harbor  of  San  Francisco  as  to 
injure  certain  valuable  wharf  property  be- 
longing to  him.  He  asked  that  the  court 
would  decree  that  the  defendant  should  abate 
and  remove  its  structure  as  a  nuisance. 

The  nature  of  the  case  can  best  be  understood 
by  reference  to  the  diagram  on  opposite  page. 

In  this  dia^am  the  water  front  of  the  city 
of  San  Francisco,  as  established  by  an  act  of 
the  legislature  of  the  state  of  California, 
passed  March  26,  1851  (Laws  of  1851,  p.  307, 
ch.  41),  and  known  as  the  First  B^Lch  and 
Water  Lot  Bill,  crosses  on  the  west  side  of  the 
tract  marked  ''roadway"  (i.  e.,  corresponds 
with  the  line  N.  O.  J. ) . 

In  1853,  one  G.  T.  Marye  purchased  the  lot 
marked  in  the  diagram  ''Lloyd  Tevis,"  and  in 
the  same  year  McCarthy  bought  a  triangular 
lot  lying  between  the  tracts  marked  "Lloyd 
Tevis,"  "roadway"  and  "D.  C-  McCarthy."  in 
1853  and  1854  Marye  and  McCarthy  drove 
piles  and  planked  over  the  space  in  front  of 
these  water  lots  and  on  the  diagram  denoted  as 
"roadway,"  "space  planked  and  used  as  wharf," 
and  ''old  wharf."  From  that  time  they  and 
their  successors  kept  possession  of  and  received 


NoTB. — Neither  time  nor  the  statute  of  limite^ 
tions  runs  against  the  state — see  note  to  Gibbons 
V.  Choteau,  20  L.  ed.  U.  S.  534. 

Right  to  erect  wharves — see  note,  40  L.  R.  A 
635. 
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and  collected  tolls  and  wharfage  for  fourteen 
years,  from  this  property. 

The  ,act  of  the  harbor  commissioners  com- 
plained of  consisted  in  piling  and  capping  the 
Apace  northeast  of  the  line  F  G  H  and  south- 
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east  of  the  line  C  D  E»  thus  cutting  off  access 
to  the  plaintifi's  wharf,  except  to  the  east  end 
of  the  old  wharf.  Subsequent  to  the  com- 
mencement of  the  suit,  the  commissioners  had 
built  a  stone  wall  east  of  the  old  wharf. 

The  plaintiff  traced  title  from  McCarthy 
and  from  Marye. 

The  court  below  rendered  a  decree  in  favor 
of  the  defendants,  and  the  complainant  ap- 
pealed to  this  court. 

The  case  further  appears  in  the  opinion. 

Messrs,  Wm.  Irrino  and  8,  Heydenfeldt, 
for  the  appellant: 

I.  The  ownership  of  the  land  on  the  water 
front  conferred  the  right  on  the  owner  to 
wharf  out  into  the  bay,  so  long  as  he  does  not 
obstruct  navigation,  and  he  cannot  be  cut  off 
from  the  water. 

Ang.  Tide- Wat.  ch.  6,  p.  171;  Chapman  v. 
Kimball,  9  Conn.  41 ;  East  Haven  v.  Hemming- 
way,  7  Conn.  202;  1  Swift,  Dig.  109;  Nichols 
V.  Lewis,  15  Conn.  137;  Bowm^m  v.  Wathen, 
2  McLean,  382. 

II.  The  complainant  has  acquired  a  perfect 
title  to  the  irharf  by  lapse  of  time,  and  the 
statute  of  limitations  of  the  state  of  Califor- 
nia, which  statute  provides : 

''The  people  of  this  state  will  not  sue  any 
person  for  or  in  respect  of  any  real  property 
or  the  issues  or  profits  thereof,  by  reason  of 
the  right  or  title  of  the  people  to  the  same: 

l^lrst.  Unless  such  right  or  title  shall  have 
accrued  within  ten  years  before  any  action  or 
other  proceeding  for  the  same  shall'  be  com- 
menced;  or  unless. 

Second.  "The  people  or  those  from  whom 
they  claim  shall  have  received  the  rents  and 
profits  of  such  real  property  or  of  some  part 
18  Wall. 


thereof  within  the  space  of  ten  years."  2  IBt- 
tell.  Dig.,  SS  43,  45,  p.  3. 

Tlie  shore  below  nigh-water  mark  may  be- 
come private  property  by  prescription. 

2  Kent,  S  52,  p.  427,  3d  ed;  Leffingwell  t. 
Warren,  2  Black,  599,  17  L.  ed.  261;  Arrington 
v.  Liscom,  34  Cal.  366;  Grattan  v.  Wiggins, 
23  Cal.  36;  People  v.  Davidson,  30  Cal.  379; 
Nichols  V.  Lewis,  15  Conn.  136;  Bowman  v. 
Wathen,  2  McLean,  376;  Winnipiseogee  Lake 
Co,  V.  Young,  40  N.  H.  420;  Colton  v.  Smith, 
1  Cowp.  47;  Wiswall  v.  Hall,  3  Paige,  Ch. 
313;  Ang.  Lim.  4th  ed.,  p.  4,  n.  7  of  S  4. 

III.  The  establishment  of  the  permanent  wa- 
ter front  of  San  Francisco  by  the  act  of  Mar. 
26,  1851,  was  a  contract  between  the  public 
and  the  owners  of  the  property,  or  those  who 
should  afterwards  purchase  under  the  grant 
to  the  city;  and  could  not  be  changed,  except 
by  the  assertion  of  the  rights  of  ^mlnAmf  do- 
main, and  obstructions  could  not  be  authorised 
without  compensation. 

1.  It  is  unnecessary  to  argue  that  in  a  sea- 
port an  acquisition  of  land  on  the  edge  of  the 
shore  has  a  great  and  peculiar  inedue. 

The  proposition  is  as  great  as  that  a  lot 
fronting  on  a  street  is  of  more  value  than  one 
having  no  outlet.  The  access  to  the  water  where 
the  commerce  of  the  port  is  concentrated,  is  of 
the  highest  consideration,  and  enters  into  the 
right  of  property  and  its  enjoyment,  as  fully  as 
an^  other  imaginable  quality.  An  enhanced 
price  is  always  paid  for  property  so  situated. 

The  same  principles  which  are  applied  to  lots 
sold  bounding  upon  a  street,  apply  to  strips  of 
land  bordering  upon  navigable  streams,  in 
front  of  towns  or  cities.  New  Orleans  v.  17.  8. 
10  Pet.  662.    The  opinion  (p.  729)  says: 

"There  can  be  no  difference  in  principle  be- 
tween ground  dedicated,  as  a  quay,  to  public 
use,  and  the  streets  and  alleys  of  a  town;  and 
as  to  the  streets,  it  may  be  asked  whether  the 
King  could  rightfully  have  granted  them.  This 
will  not  be  pretended  by  anyone." 

Barclay  v.  Howell,  6  Pet.  498;  Cincinnati  v. 
White,  6  Pet.  431;  Rowan  v.  Portland,  8  B. 
Mon.  232;  Newport  v.  Taylor,  16  B.  Mon.  699; 
Kennedy  v.  Covington,  8  Dana,  50;  Fletcher  v. 
Peck,  6  Cranch,  87. 

A  state  cannot  impair  the  obligations  of  con- 
tracts.    Smith,  Com.  Law,  SS  252,  253. 

Vested  civil  rights  cannot  be  affected  by  re- 
peal. Smith,  Com.  Law,  §§  759-763;  Turrett 
V.  Taylor,  9  Cranch,  43;  Bk.  v.  8harp,  6  How. 
301;  Com.  v.  Cullen,  13  Pa.  133;  Backus  v. 
Lebanon,  11  N.  H.  19. 

2.  An  obstruction  to  this  right  cannot  be 
authorized  except  upon  compensation.  Bouy- 
man  v.  Wathen,  2  McLean,  376;  People  v.  Co- 
ndl  Appraisers,  13  Wend.  355;  New  Orleans  v. 
17.  8.  10  Pet.  729;  People  v.  Piatt,  17  Johns. 
195;  Taylor  v.  Porter,  4  Hill.  140. 

In  the  case  of  R,  Co.  v.  8churmeier,  7  Wall. 
272,  19  L.  ed.  74,  Clifford,  J.,  delivering  the 
opinion  of  the  court,  says: 

^'Congress,  in  making  the  distinction  between 
streams  navigable  and  those  not  navigable,  in- 
tended to  provide  that  the  common  law  niles 
of  riparian  ownership  should  apply  to  lands 
bordering  on  the  latter,  but  that  the  title  to 
lands  bordering  upon  navigable  streams  should 
stop  at  the  streams,  and  that  all  such  streams 
should  be  and  remain  public  highways. 
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Although  such  riparian  proprietors  are  lim- 
ited to  the  stream,  still  they  also  have  the 
same  right  to  construct  suitable  landings  and 
wharves  for  the  convenience  of  commerce  and 
navigation,  as  is  accorded  to  riparian  pro- 
prietors bordering  on  navigable  water  affected 
by  the  ebb  and  flow  of  the  tide. 

And  an  erection  in  the  waters  of  a. port  by 
virtue  of  a  grant  from  the  King  will  be  abated 
as  a  nuisance  (Atty,  Oen,  y.  Parmeter,  10 
Price  Exch.  378 ) ;  and  the  obstruction  of 
riparian  rights  will  be  enjoined  and  the  Attor- 
ney Generu  need  not  be  joined.  Atty,  Oen.  v. 
Earl  of  Lonsdale,  L.  R.  7  Eq.  377. 

rV.  The  act  of  Mar.  5,  1864,  ch.  149,  cre- 
ating the  board  of  harbor  commissioners,  did 
not  confer  on  that  corporation  the  authority  to 
obstruct  complainant's  wharf. 

A  corporation,  in  the  exercise  of  its  powers, 
is  limited  to  those  which  are  especially  con- 
ferred upon  it. 

Messrs,  T,  T,  Crittenden,  Thomas  P.  Ryan 
and  John  F.  Swift,  for  appellee: 

/.  This  is  a  case  in  which  appellant  oould 
not  acquire  a  title  hy  prescription. 

We  do  not  concede  that  this  is  a  case  to  which 
the  statute  of  limitations  has  any  application, 
because  that  statute,  we  submit,  applies  only 
to  land,  as  such,  held  by  the  state  imder  grant 
from  the  government,  or  otherwise  acquired  to 
be  used  or  disposed  of  at  its  pleasure,  and  not 
to  the  rights  which  it  holds  by  virtue  of  its 
sovereignty,  in  trust  for  the  benefit  of  the 
whole  people.  It  needs  neither  argument  nor 
authority  at  this  day  to  establish  that  the 
legislature  could  not  grant  away  the  exclusive 
use  of  the  entire  bay  of  San  Francisco  to  indi- 
viduals, and  if  not  the  whole,  it  could  not  any 
part  that  would  interfere  with  the  general  and 
beneficial  use.  It  certainly  cannot  do  by 
neglect  what  it  could  not  by  express  grant. 

We  insist  that  the  act  of  Apr.  24,  1863 
(Laws  1863-4,  p.  138),  substantially  repealed 
the  statute  of  limitations,  if  it  had  before  ap- 
plied to  such  cases.  It  rendered  criminal  the 
occupation  of  the  complainant,  and  by  the  20tb 
section,  it  was  made  a  misdemeanor  for  any 
one  to  collect  wharfage,  or  to  interfere  with 
the  ''board  of  state  harbor  commissioners''  in 
the  use  and  occupation  of  the  property  outside 
of  the  water  front. 

//.  The  appellant  is  not  a  riparian  proprietor. 

"A  riparian  proprietor  is  one  who  owns 
land  bordering  upon  a  water-course."  2  Bouv. 
L.  Die,  447. 

To  maintain  his  pretensions  to  riparian 
rights,  appellant  must  show: 

1.  That  he  is  the  owner  of  land. 

2.  That  said  land  borders  upon  a  water 
course. 

3.  That  said  water-course  is  a  fresh  water 
stream. 

4.  That  the  description  of  said  land  contained 
in  the  ffrant  entitles  him  to  riparian  rights. 

We  do  not  think  it  necessary  to  argue  at 
length  the  question  of  ownership,  but  would 
respectfully  oeg  consideration  of  the  following 
facts: 

1.  That  Ordinance,  No.  481,  of  the  city  of 
San  Francisco  (a  copy  of  which  is  hereto  an- 
nexed), under  which  appellant  claims  title  by 
purchase,  to  the  ninety-nine  years'  leasehold  in- 
terest of  said  city,  and  all  the  sales  of  property 
800 


made  under  it,  have  been  held  to  be  void  by 
the  supreme  court  of  California.  Vide,  Sam 
Francisco  v.  Hazen,  5  Cal.  169. 

2.  That  appellant's  grantors  held  possession 
of  said  lots  under  deeds  given  in  pursuance  of 
said  Ordinance,  No.  481,  up  to  and  until  the 
deeds  of  said  city  to  McCarthy,  Mary  Grant, 
and  Tevis,  dated  respectively.  May  28,  1864, 
May  4,  1864,  and  Oct.  26,  1865.  That  is  sub- 
sequent to  the  harbor  commissioners'  act. 

3.  That  the  small  wharf  and  roadway  in 
front  of  said  lots  is  not  mentioned  in  or  pre- 
tended to  have  been  conveyed  by  any  deed  prior 
to  that  of  Smith  to  Tevis,  dated  June  8,  1861. 

Second.  Does  the  land  in  question  border 
upon  a  water-course  ?  This  question  is  answered 
by  appellant's  chief  witness,  G.  T.  Mary,  who 
testifies  that  *4ots  marked  Tevis'  and  'Prin- 
gle,'  and  roadway  and  wharfs,  are  within  the 
ebb  and  flow  of  tide-water  about  ten  or  fifteen 
feet  deep,  navigable  wat^s  of  the  bay." 

Third.  Is  the  bay  of  San  Francisco  such  a 
"water-course"  as  would  entitle  the  owner  of 
land  bordering  upon  it  to  "riparian  rights?" 

If  the  doctrine  of  riparian  rights  had  its  ori- 
gin in  the  natural  wants  and  necessities  of 
mankind,  and  was  established  for  the  purpose 
of  securing  food  and  drink  to  those  who  lired 
upon  the  banks  of  water-courses,  it  should 
cease  when  these  objects  cannot  be  effected.  If 
any  such  rights  were  allowed  upon  navigable 
waters,  they  would  come  in  conflict  with  the 
natural  and  inalienable  rights  of  all  mankind 
to  navigate  over  the  same,  and  would  greatly 
obstruct  commerce.  It  seems  to  us  that  it  was 
for  such  reasons  that  this  doctrine  of  riparian 
rights  was  limited  to  fresh  water-courses,  and 
was  never  applied  either  to  the  sea  or  an  arm  or 
bay  thereof,  or  to  a  navigable  river  where  the 
tide  ebbs  and  flows. 

3  Kent,  Com.  §§  411,  412;  vide,  PoUard  v. 
Hagan,  3  How.  212;  Child  v.  Starr,  4  Hill  (N. 
Y.)  372;  Dana  v.  Jackson  St.  Wharf  Co.  31 
Cal.  120. 

Fourth.  Does  the  description  of  said  ''water 
lots"  contained  in  the  original  deeds  given  by 
the  city  and  state  grant  to  the  appellant  ripa- 
rian rights? 

Why  did  the  city  and  the  state,  in  their  re- 
spective deeds  to  appellant's  grantors,  describe 
the  "water  lots"  sold  by  them  by  certain  clear- 
ly defined  and  well-established  boundaries  and 
limits,  if  it  was  intended  to  convey  any  land  ot 
"water  lots"  outside  of  said  limits?  Why  did 
the  city  bound  the  said  "water  lots"  on  the 
east  by  the  westerly  line  of  East  street,  if  it 
was  the  intention  to  grant  them  the  water 
property  to  the  east  of  that  line?  Why  did  the 
said  deeds  refer  to  a  certain  official  map  of  said 
city  of  San  Francisco  and  to  the  streets  as  laid 
down  on  said  map,  as  the  boundaries  of  said 
lots,  if  it  was  not  the  intention  of  said  grantors 
to  confine  their  grantees  within  the  lines  of 
said  streets  bounding  the  "water  lots"  there- 
by conveyed? 

Grants  to  land  below  high-water  mark,  be- 
ing made  by  a  trustee  for  the  public,  should  be 
construed  most  favorably  for  the  grantor  and 
against  the  grantee,  and  no  alienation  should 
be  presumed  that  is  not  clearly  and  indisputa- 
bly expressed. 

3  Kent,  Com.  S  432;  Storer  v.  Freeman,  6 
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Mass.  438;  Corielyou  v.  VanBrundt,  2  Johns. 
357. 

That  the  decided  and  controlling  words  and 
specific  description  in  conveyances  are  to  gov- 
ern. 

Vide,  3  Kent,  Com.  $  429;  Waterman  v. 
Johnson,  30  Mass.  261. 

That  the  maps  by  which  lands  are  conveyed 
are  by  a  well  established  rule  of  construction 
a  part  of  the  conveyance. 

Vide,  Lincoln  v.  Wilder,  29  Me.  179., 

That  the  right  of  a  grantor  to  limit  his 
grantee  to  certain  boundaries  and  cut  him  off 
from  all  riparian  rights,  is  established  by  nu- 
merous authorities. 

Vide,  3  Kent,  Com.  §  434;  Den.  v.  Wright, 
Pet  C.  C.  64;  Dunlap  v.  Stetson,  4  Mass.  349; 
Child  v.  Starr,  supra. 

That  the  appellant  is  estopped  by  the  de- 
scription of  said  water  lots  contained  in  the 
deeds  from  said  city  of  San  Francisco  and  state 
of  California,  from  denying  the  existence  of 
East  street,  and  that  the  western  line  of  said 
East  street  is  the  eastern  boundary  line  and 
limit  of  the  said  water  lots. 

Vide,  Parker  v.  Smith,  17  Mass.  413;  Ham- 
mond V.  McLaohlan,  1  Sandf.  (N.  Y.)  328. 

in.  Acts  complained  of  were  damnum 
absque  injuria. 

Even  if  appellant  was  a  riparian  proprietor, 
which  we  do  not  admit,  he  has  no  private  right 
or  property  in  the  water  of  said  bay  of  San 
Francisco,  cnr  in  the  shore  thereof,  between 
high  and  low  water  mark;  but  the  same  were 
piU>lie  rififhts  which  are  under  the  control  of 
the  legislature,  and  any  loss  or  damage  sus- 
tained through  the  act  of  the  legislature  affect- 
ing^them,  is  damnum  absque  injuria. 

This  point,  we  think,  has  been  definitely  de- 
termined by  the  subjoined  authorities. 

Gould  v.  R,  Oo,  6  N.  Y.  622;  People  v.  Tib- 
hetts,  19  N.  Y.  624;  Lansing  v.  Smith,  4  Wend. 
9;  Hollister  v.  Union  Co.  9  Conn.  444;  Ang. 
Tide-Wat.  76. 

IV.  The  wharf  itself  was  a  nuisance. 

Before  the  wharf  was  erected^  every  citizen 
coming  to  the  port  had  a  right  to  cross  and  re- 
cross  the  spot  over  which  it  was  erected,  and 
to  moor  his  vessel  there.  This  right  belonged 
to  the  public,  and  no  individual  had  authority 
to  interrupt  the  public  in  the  enjoyment  of  this 
right,  much  less  to  monopolize  it.  The  pub- 
lic is  the  judge  of  its  own  advantages.  Had 
the  wharf  been  erected  and  given  to  the  public 
without  claiming  wharfage  and  dockage,  it 
might  have  been  a  question  whether  it  was  a 
nuisance  or  not;  but  one  man  cannot,  certain- 
ly, appropriate  a  public  benefit  to  his  sole  and 
exclusive  use. 

In  the  case  of  the  People  v.  Vanderbilt,  26  N. 
y.  287,  the  court  says:  "An  obstruction  in  a 
public  river  is  a  nuisance  ( such  as  the  erection 
of  a  wharf)  and  at  common  law  any  encroach- 
ment upon  a  public  stream  was  considered  to 
be  a  purpresture;  that  is  to  say:  the  making 
of  that  several  and  private,  which  ought  to  be 
common  to  many. 

In  the  case  of  Hart  v.  Mayor,  etc.,  of  Albany, 
9  Wend.  684,  the  court  says:  *'lf  the  basin  be 
considered  merely  as  part  of  the  Hudson  river, 
a  great  public  highway,  the  right  of  the  appel- 
lants permanently  to  appropriate  it,  any  of  it, 
to  their  own  exclusive  use,  is  equally  im- 
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founded.  They,  like  all  other  citizens,  can  use 
it  only  as  a  highway  for  the  purposes  of  navi- 
gation. They  have  no  right  exclusively  to  oc- 
cupy any  part  of  it,  by  either  floating  or  per- 
manent buildings  or  obstructions.  It  would  be 
a  nuisance." 

On  the  same  point,  see,  Hecker  v.  Balance 
Dock  Co.  13  How.  Pr.  649;  Hart  v.  Mayor  of 
Albany,  3  Paige,  213. 

Every  continuance  of  a  nuisance  is  a  fresh 
cause  of  action. 

2  Bl.  Com.  220;  Brady  v.  Weeks,  3  Barb. 
157;  Vedder  v.  Vedder,  1  Den.  267;  Fish  v. 
Dodge,  4  Den.  317;  Beckwith  v.  Oriswold,  29 
Barb.  291;  Broum  v.  B.  Co.  12  N.  Y.  492; 
Staple  V.  Spring,  10  Mass.  74. 

No  length  of  time  will  legalize  a  nuisance. 

Renxcick  v.  Morris,  7  Hill,  576,  afiirming  3 
Hill,  621 ;  Dygert  v.  Schenck,  23  Wend.  446. 

V.  Piling  and  capping  by  respondents  was 
not  a  nuisance. 

That  which  is  authorized  by  law  cannot  be 
considered  by  law  a  nuisance. 

Harris  v.  Thompson^  9  Barb.  364;  Leigh  v. 
Westervelt,  2  Duer,  620;  Williams  v.  N.  Y. 
Cent.  R.  Co.  18  Barb.  247. 

VI.  Law  creating  board  of  harbor  commis- 
sioners and  acts  done  under  it,  do  not  impair 
the  obligation  cf  contracts  in  the  sense  of  the 
Constitution  of  the  United  States. 

Mills  V.  St.  Clair  Co.  8  How.  569.  ! 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

It  is  imnecessary  for  the  disposition  of  this 
case  to  question  the  doctrine,  that  a  riparian 
proprietor,  whose  land  is  bounded  by  a  naviga- 
ble stream,  has  the  right  of  access  to  the  navi- 
gable part  of  the  stream  in  front  of  his  land, 
and  to  *construct  a  wharf  or  pier  pro-  [♦BS 
jecting  into  the  stream,  for  his  own  use,  or  the 
use  of  others,  subject  to  such  general  rules  and 
regulations  as  the  legislature  may  prescribe  for 
the  protection  of  the  public,  as  was  held  in 
Yates  Y.  Milwaukee,  10  Wall.  497, 19  L.  ed.  984. 
On  the  contrary,  we  recognize  the  correctness 
of  the  doctrine  as  stated  and  affirmed  in  that 
case.  Nor  is  it  necessary  to  controvert  the  prop- 
osition that  in  several  of  the  states,  by  general 
legislation  or  immemorial  usage,  the  proprie* 
tor,  whose  land  is  bounded  by  the  shore  of  the 
sea,  or  of  an  arm  of  the  sea,  possesses  a  similar 
right  to  erect  a  wharf  or  pier  in  front  of  his 
land,  extending  into  the  waters  to  the  point 
where  they  are  navigable.  In  the  absence  of 
such  legislation  or  usage,  however,  the  common 
law  rule  would  govern  the  rights  of  the  propri- 
etor, at  least  in  those  states  where  the  common 
law  obtains.  By  that  law  the  title  to  the  shore 
of  the  sea,  and  of  the  arms  of  the  sea,  and  in  the 
soils  under  tide-waters,  is,  in  England,  in  the 
King,  and  in  this  country,  in  the  state.  Any 
erection  thereon  without  license  is,  therefore, 
deemed  an  encroachment  upon  the  property  of 
the  sovereign,  or,  as  it  is  termed  in  the  lan- 
guage of  the  law,  a  purpresture,  which  he  may 
remove  at  pleasure,  whether  it  tend  to  obstruct 
navigation  or  otherwise.  Ang.  Tide-Waters, 
198,  199. 

But  in  this  case  no  inquiry  as  to  the  rights  of 
a  riparian  proprietor,  by  either  the  common 
law  or  local  usage  or  regulation,  is  needed.  T^e 
complainant  is  not  the  proprietor  of  any  land 
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bordering  on  the  shore  of  the  sea,  in  any  proper 
sense  of  that  term.  His  land  is  situated  nearly 
half  a  mile  from  what  was  the  shore  of  the  bay 
of  San  Francisco,  at  the  time  California  was 
admitted  into  the  Union,  and  over  it  the  water 
at  the  lowest  tide  then  flowed  at  a  depth  suffi- 
cient to  float  vessels  of  ordinaiy  size.  Although 
the  title  to  the  soil  under  the  tide- waters  of  the 
bay  was  acquired  by  the  United  States  by 
cession  from  Mexico,  equally  with  the  title  to 
the  upland,  they  held  it  only  in  trust  for  the 
future  state.  Upon  the  admission  of  California 
into  the  Union  upon  equal  footing  with  the  orig- 
66*]  inal  states,  absolute  property  in  and  •do- 
minion and  sovereignty  over  all  soils  under  the 
tide-waters  within  her  limits  passed  to  the 
state,  with  the  consequent  right  to  dispose  of 
the  title  -to  any  part  of  said  soils  in  such  man- 
ner as  she  might  deem  proper,  subject  only  to 
the  paramount  right  of  navigation  over  the 
waters,  so  far  as  such  navigation  might  be  re- 
quired by  the  necessities  of  commerce  with  for- 
eign nations  or  among  the  several  states  the 
regulation  of  which  was  vested  in  the  general 
government.  Pollard  v.  Eagen,  3  How.  212; 
Mumford  T.  Wardwell,  6  Wall.  436,  18  L.  ed. 
761. 

Acting  upon  the  rights  thus  acquired,  the 
legislature  of  the  state,  on  the  26th  of  March, 
1851,  at  its  first  session  after  the  admission, 
passed  an  act  disposing  of  portions  of  the  lands 
covered  by  the  tide-waters  of  the  bay,  in  front 
of  the  city  of  San  Francisco.  That  act  is  gen- 
erally Imown  in  the  state  as  the  Beach  and 
Water  Lot  Act.  The  act  is  entitled  "An  Act  to 
Provide  for  the  Disposition  of  Certain  Proper- 
ty of  the  State  of  California.''  Laws  of  Cal. 
for  1851,  p.  307.  It  granted  to  the  city,  for  the 
term  of  ninety-nine  years,  the  use  and  occupa- 
tion of  lands  thus  covered,  with  some  specified 
exceptions,  lying  within  a  certain  designated 
line,  described  according  to  a  map  of  the  city 
on  record  in  the  recorder's  office  of  the  county, 
and  declared  that  the  lifte  thus  designated 
should  "be  and  remain  a  permanent  water 
front"  of  the  city.  It  also  provided  that  the 
authorities  of  the  city  should  keep  the  space 
beyond  the  line  to  the  distance  of  five  hundred 
yards,  "clear  and  free  from  all  obstructions 
whatsoever;"  and  reserved  to  the  state  the 
right  to  regulate  the  construction  of  wharves 
and  other  improvements,  so  that  they  should 
not  interfere  with  the  shipping  and  commercial 
interests  of  the  bay  and  harbor. 

A  subsequent  act  of  the  legislature,  passed 
on  the  1st  of  May,  1851,  authorized  the  city  of 
San  Francisco  to  construct  wharves  at  the  end 
of  all  the  streets  commencing  with  the  bay, 
the  wharves  to  be  made  by  extending  the  streets 
into  the  bay  for  a  distance  not  exceeding  two 
hundred  yards  beyond  the  outside  line  of  the 
beach  and  water  lots,  the  line  established  as  the 
permanent  water  front  of  the  city;  and 
67*]  •provided  that  the  space  between  the 
wharves,  when  extended,  should  remain  free 
from  obstructions,  and  be  used  as  public  slips 
for  the  accommodation  and  benefit  of  the  gen- 
eral commerce  of  the  city  and  state. 

It  was  after  the  passage  of  these  acts  that 
the  predecessors  of  the  complainant  acquired 
all  the  title  to  the  lots  which  he  holds ;  and  they 
took  whatever  interest  they  obtained  in  subor- 
dination to  the  control  by  the  city  over  the 
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space  immediately  beyond  the  line  of  the  water 
front,  and  the  right  of  the  state  to  regulate  the 
construction  of  wharves  and  other-  improve- 
ments. 

There  is,  therefore,  no  just  foundation  for  the 
claim  by  the  complainant  as  a  riparian  pro- 
prietor of  a  right  to  wharf  out  into  the  bay  in 
front  of  his  land.  He  holds,  as  his  predeces- 
sors took  the  premises,  freed  from  any  such 
appendant  right.  The  erection  of  his  whaif, 
the  obstruction  to  tne  use  of  which  is  the  cause 
of  the  present  suit,  was,  therefore,  not  only  an 
interference  with  the  rightful  control  of  the 
city  over  the  space  occupied  by  it,  but  was  an 
encroachment  upon  the  soil  of  the  state  which 
she  could  remove  at  pleasure.  Having  the 
power  of  removal  she  could,  without  regard  to 
the  existence  of  the  wharf,  authorize  improve- 
ments in  the  harbor,  by  the  construction  of 
which  the  use  of  the  wharf  would  necessarily 
be  destroyed. 

But  it  is  contended  by  the  complainant  that 
he  had  acquired  by  prescription  a  perfect  title 
to  the  wharf  when  the  present  suit  was  com- 
menced ;  in  other  words,  that  he  or  his  grantors 
had  been  in  tne  uninterrupted  possession  of  the 
wharf  for  a  period  which  barred  the  right  of 
the  state  under  her  statute  of  limitations. 
The  wharf  was  constructed  in  1854;  the  defend- 
ants commenced  the  piling,  capping  and  plank- 
ing, which  constitute  the  obstruction  com- 
plained of  in  1867 ;  and  the  statute  of  limita- 
tions of  the  state  declares  that,  "The  people 
of  the  state  will  not  sue  any  person  for,  or  in 
respect  of  any  real  property,  or  the  issues  <^ 
profits  thereof,  by  reason  oi  the  riguc  or  title 
of  the  people  to  the  same,  unless — 

First;  such  right  or  title  shall  have  accrued 
within  ten  *years  before  any  action  or  ['GS 
other  proceeding  for  the  same  shall  be  com- 
mencea;  or  unless, 

Second ;  the  people,  or  those  from  whom  they 
claim,  shall  have  received  the  rents  or  profits 
of  such  real  property,  or  some  part  thereof, 
within  the  space  of  ten  years. 

Upon  the  supposed  operation  of  this  statute 
the  pretension  of  the  complainant  rests. 

In  answer  to  this  pretension  it  is  contended 
with  much  force  that  the  statute  only  applies 
to  lands  which  the  state  holds,  as  private  pro- 
prietor, for  sale  or  other  disposition,  and  in  re- 
spect to  which  the  title  may  be  lost  by  adverse 
possession,  as  defined  in  the  same  statute,  and 
not  to  lands  which  she  holds  as  sovereign  in 
,  trust  for  the  public.  To  constitute  sufficient 
adverse  possession  under  the  statute  to  bar  the 
owner,  when  the  claim  of  title  is  not  founded 
upon  a  written  instrument,  the  land  must  have 
been  protected  by  a  substantial  inclosure,  or 
been  usually  cultivated  or  improved,  conditions 
inapplicable  to  the  possession  of  land  covered 
by  tide- waters  or  of  a  wharf  constructed  there- 
on. 

Where  lands  are  held  by  the  state  simply  for 
sale  or  other  disposition,  and  not  as  sovereign 
in  trust  for  the  public,  there  is  some  reason  in 
requiring  the  assertion  of  her  rights  within  a 
limited  period,  when  any  portion  of  such  lands 
is  intruded  upon,  or  occupied  without  her  per- 
mission, and  the  policy  of  the  statute  would  be 
carried  out  by  restricting  its  application  to 
such  cases. 
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The  termfly  '*8hall  have  accrued,"  are  used 
ia  the  sense  of  ''shall  have  existed"  within  the 
period  designated.  The  title  of  the  state  to 
soils  under  the  tide-waters  of  the  bay  accrued 
on  her  admission  into  the  Union  twenty-three 
years  ago,  but  yet  it  would  not  be  pretended 
that  the  state  could  not  sue  for  any  portion  of 
such  soils  upon  which  a  party  had  encroached, 
because  ten  years  had  elapsed  since  such  admis- 
sion. A  literal  construction  of  the  terms  used 
would  denude  the  state  of  nearly  the  whole  of 
her  property.  It  would  prevent  her  from  suing 
an  intruder  of  yesterday  upon  a  title  of  twenty 
years. 

But  assuminff  that  the  statute  applies  to 
60*]  lands  held  by  the  *state,  as  sovereign,  in 
trust  for  public  purposes  equally  as  to  other 
lands,  betore  the  ten  years  prescribed  had 
elapsed  after  the  erection  of  the  wharf,  name- 
ly: in  April,  1863,  the  legislature  passed  an 
act  creating  the  board  of  stote  harbor  commis- 
sioners, the  defendants  in  this  suit,  and  pro- 
vided that  the  commissioners  should  take  pos- 
session of  and  hold  all  that  portion  of  the  pay 
lying  along  the  water  front  of  the  city  and 
county  of  San  Francisco,  and  adjacent  there- 
to,  to  the  distance  of  six  hundred  feet  into 
the  waters  of  the  bay,  from  the  line  of  the  wa- 
ter front,  t<M;ether  with  all  the  improvements, 
rights,  privileges,  franchises,  easements,  and 
appurtenances  connected  therewith  or  apper- 
taming  thereto,  except  such  portions  of  the 
water  front  as  were  held  by  the  parties  under 
valid  Jeases,  and  of  those  portions  when  the 
leases  expired.  That  act  also  authorized  the 
commissioners  to  institute  suits  for  the  posses- 
sion of  any  wharf  or  wharves,  and  other  rights 
and  privileges,  for  the  recovery  of  tolls,  dock- 
age, and  wharfage,  and  for  the  removal  of  ob- 
structions, and  the  abatement  of  nuisantses  on 
the  water  front,  and  to  prosecute  the  suits  to 
judgment;  and  declared  that  the  possession 
and  control  of  the  water  front,  with  its  im- 
provements, rights,  privileges,  franchises,  ease- 
ments and  appurtenances,  were  vested  in  the 
commissioners  for  certain  specified  purposes, 
all  of  which  related  to  the  protection  of  the 
harbor,  the  construction  of  wharves,  landings, 
and  other  improvements  intended  for  the  safety 
and  convenience  of  shipping  and  consequent 
promotion  of  commerce.  The  act  also  prohib- 
ited any  subsequent  collection  of  tolls,  wharf- 
age and  dockage  by  any  person  or  company, 
on  any  part  of  the  water  front,  without  author- 
ity of  tne  commissioners,  and  made  a  violation 
of  the  prohibition  a  public  offense,  punishable 
by  fine  or  imprisonment  or  both. 

There  is  in  these  provisions  a  most  emphatic 
declaration  on  the  part  of  the  legislature,  that 
the  state  did  not  intend  to  abandon  her  control 
over  the  water  front  of  the  city,  or  to  allow 
by  silence  any  rights  therein,  which  she  held 
as  sovereign  in  trust  for  the  public,  to  pass  into 
private  ownership. 

70*]  *Statutes  of  limitation,  as  observed  in  a 
recent  case  in  this  court  ''are  founded  upon  the 
genend  experience  of  mankind,  that  claims 
which  are  valid  are  not  usually  allowed  to  re- 
main neglected.  The  lapse  of  years  without 
any  attempt  to  enforce  a  demand,  creates, 
therefore,  a  presumption  against  its  original 
mUidity,  or  that  it  has  ceased  to  subsist  This 
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presumption  is  made  by  these  statutes  a  posi- 
tive  bar,  and  they  thus  become  statutes  of  re- 
pose, protecting  parties  from  the  prosecution 
of  stale  claims,  when  by  loss  of  evidence  from 
the  death  of  some  witnesses  and  the  imperfect 
recollection  of  others,  or  the  destruction  of 
documents,  it  might  be  impossible  to  establish 
the  truth."  Riddleabarger  v.  Ins.  Co,  7  Wall. 
390,  19  L.  ed.  259. 

Although  this  language  was  used  with  ref- 
erence to  a  demand  upon  a  policy  of  insurance, 
it  applies  equally  to  claims  for  property  in  the 
possession  of  others.  They  are  not  generally 
held  for  long  periods  without  some  attempt  at 
their  enforcement.  When,  therefore,  no  claim 
to  property  is  made  for  years  against  the  pos- 
sessor, the  presumption  arises  that  his  posses- 
sion is  founded  in  right,  and  by  statute  the 
presumption  being  conclusive,  the  possessor  is 
said  to  have  acquired  title  by  operation  of  the 
statute  or  by  prescription.  The  presumption 
to  which  the  statute  gives  this  effect  extends, 
however,  only  against  individual  claimants; 
their  personal  interest  is  supposed  to  be  suffi- 
cient to  induce  vigilance  in  the  enforcement  of 
their  claims.  It  does  not  extend  against  the 
state,  which  acts  through  numerous  agents, 
having  no  such  incentive  to  prosecute  her 
claims.  The  rule,  therefore,  with  respect  to 
her  rights  is :  that  they  are  not  lost  or  impaired 
by  the  negligence  of  her  officers,  a  rule  which 
has  been  found,  by  experience,  essential  to  the 
preservation  of  the  interests  and  property  of 
the  public.  Statutes  of  limitation,  are  not  for 
this  reason  held  to  embrace  the  state,  unless 
she  is  expressly  designated,  or  necessarily  in- 
cluded by  the  nature  of  the  mischiefs  to  be 
remedied. 

The  statute  of  California  is  exceptional  in 
this  particular.  It  declares  that  the  state  will 
not  sue  for  or  in  respect  to  *real  prop-  [♦Tl 
erty,  unless  her  title  or  right  nas  existed  with- 
in a  prescribed  time,  or  rents  or  profits  have 
been  received  within  that  period.  She  thus 
allows  a  presumption  to  arise  in  favor  of  any 
occupant  of  her  lands,  and  that  presumption  to 
become  absolute,  that  she  possesses  no  title  or 
interest  therein,  if  within  that  period  no  asser- 
tion of  her  title  or  interest  is  made.  But  this 
presumpton  is  rebutted  when  such  assertion  is 
made  and  it  may  be  made  by  her  as  well  by 
legislative  act  as  by  judicial  proceeding. 
.  In  the  present  case,  the  act  creating  the  har- 
bor commissioners  and  authorizing  them  to 
take  possession  and  improve  the  water  front, 
was  a  public  act  relating  to  a  matter  of  public 
concern,  of  which  the  complainant  and  all 
others  were  bound  to  take  notice.  Hardly 
anything,  which  we  can  readily  conceive  of, 
would  be  more  expressive  of  the  intention  of 
the  legislature  that  the  state  should  conserve 
her  title  and  interest  in  the  whole  water  front 
of  the  city.  In  our  judgment,  it  prevented  the 
complainant  from  acquiring  the  title  of  tlie 
state  by  operation  of  the  statute  of  limita- 
tions, as  effectively  as  if  that  statute  )|ad  not 
been  in  existence. 

Decree  affirmed, 
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JAMES  P.  WILLETT  and  Robert  Willett, 
Exrs.  of  V.  Willett,  Deceased,  and  W.  £. 
Clark,  Appta., 

V, 

JOHN  FISTER. 
(See  S.  e  18  Wall.  91-98.) 

Relief  denied  on  the  facU. 

Case  decided  upon  the  facts,  the  court  holding 
that  there  is  not  sufficient  proof  of  a  mistake  to 
warrant  a  decree  sustaining  to  any  extent  the  com- 

Elainant's  bill,  to  set  aside  a  judgment  confessed 
7  him. 

[No.  121.] 

Argued  Nov,  26,  Dec.  1, 187S.  Decided  Dee.  15, 

187S. 

APPEAL  from  the  Supreme  Coiirt  of  the 
District  of  Columbia. 

This  was  a  bill  in  equity  filed  by  John  Fister 
in  the  court  below,  praying,  inter  alia,  that  a 
judgment  confessed  by  him  might  be  set  aside, 
and  that  he  might  have  the  benefit  of  a  credit 
of  $1,500,  on  the  allegation  that,  **on  the  15th 
June,  1866,  the  plaintiff  was  induced  by  V. 
Willett,  deceased,  and  William  £.  Clark,  to 
confess  judgment  to  them  for  $6,226,  which 
the^  alleged  was  the  balance  due  them  from 
plaintiff;  but  plaintiff,  who  is  an  ignorant  man, 
scarcely  able  to  write  his  name,  subsequently 
discovered  that  the  said  Willett  &  Clark  had 
not  given  him  credit  for  a  payment  of  $1,500 
made  some  months  before  the  confession  of  the 
judji^ent  aforesaid,  and  for  which  payment 
plaintiff  had  and  still  has  a  receipt  signed  by 
Willett  A  Clark." 

The  answer  to  this  all^;ation,  both  by  de- 
fendant, Clark,  and  the  executors  of  Willett, 
gives  details  of  the  transaction  between  Fister 
and  V.  Willett  &  Co.;  avers  that  Fister  made 
but  one  payment  to  them  of  $1,500;  denies  that 
he  has  a  receipt  for  $1,500  for  which  he  has 
not  already  received  credit;  avers  that  the 
judgment  was  properly  entered  for  the  amount 
due  and  no  more,  ''and  that  all  the  credits  to 
which  plaintiff  was  entitled  were  allowed  him ; 
and  that  the  plaintiff  at  that  time  well  un- 
derstood the  same  and  was  perfectly  satisfied 
with  said  settlement." 

John  Fister,  the  complainant,  was  a  butcher, 
and  he  had  a  stall  in  market  where  he  sold  pork. 
He  bought  his  hogs  of  V.  Willett  &  Co.,  and 
there  was  a  pass-book  held  by  the  complainant, 
in  which  were  entered  all  the  debits  and  credits 
of  the  transactions  between  the  parties;  the 
original  entries  being  made  on  the  commercial 
books  of  V.  Willett  &.  Co.  On  complainant's 
pass-book,  imder  date  of  Nov.  21, 1865,  is  the  fol- 
lowing entry:   *'By  cash  on  30th  Oct.,  $1,500." 

And  on  V.  Willett  &  Co.'s  books :  "1865,  Oct. 
30,  By  cash  from  proceeds  from  stall,  $1,500." 

The  account  on  the  pass-book,  as  well  as  the 
account  of  the  defendant's  books,  were  all 
closed  on  Dec.  14,  1865,  "bv  a  note  at  four 
months  from  this  date,  for  $1,726.69." 

The  pass-book  and  defendant's  commercial 
books  were  all  in  the  handwriting  of  V.  Willett, 
who  died  in  1869. 

The  complainant  now  claims  that  he  holds  a 
receipt  for  $1,500,  written  by  V.  Willett  and 
signed  V.  Willett  &  Co.,  without  any  date; 
which  is  for  another  and  additional  sum  of 
$1,500,  and  which  was  paid  in  April,  1865. 

This  is  the  only  question  of  fact  in  the  case: 
does  the  receipt  without  date  refer  to  the  trans- 
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action  of  Oct.  30,  1865,  or  to  another  amount 
of  $1,500,  alleged  to  have  been  paid  in  April, 
1865? 

The  court  below  sustained  the  complainant's 
pretensions  to  credit  for  two  sums  of  $1,500, 
and  defendants  have  appealed. 

The  case  further  appears  in  the  opinion. 

Meaare,  Reginald  Fendall  and  Dvrant 
d  Homor,  for  appellants: 

1.  The  court  erred  in  admitting  the  evidence 
of  Mrs.  Adeline  Fister,  wife  of  complainant. 

2.  The  court  erred  in  concluding  from  the 
evidence  that  the  payment  of  $1,500  alleged  in 
plaintiff's  bill  was  omitted  at  the  time  the 
judgment  was  entered,  and  that  he  had  not  re- 
ceived credit  therefor,  and  in  decreeing  the 
same  to  be  deducted  from  the  simi  for  which 
judgment  was  entered. 

If  Mrs.  Fister's  evidence  is  ruled  out,  there 
is  nothing  whatever  to  sustain  the  judgment  of 
the  lower  court.  Mrs.  Fister  is  the  wife  of  com- 
plainant. Under  the  act  of  July  2,  1864  (13 
Stat,  at  L.  351),  and  the  amendment,  act  of 
Mar.  3,  1865  ( 13  Stat,  at  L.  533) ,  neither  party 
can  testify,  in  actions  against  executors,  etc., 
against  each  other,  "as  to  any  transaction  with, 
or  statement  by  the  testator,  etc.,  unless  callea 
to  testify  thereto  by  the  opposite  party,  or  re- 
quired to  testify  thereto  by  the  court."  In  the 
present  case,  the  court  excluded  the  testimony 
of  the  complainant,  but  admitted  that  of  hia 
wife.    This  was  clearly  an  error. 

These  acts  of  Congress  did  not  intend,  we 
submit,  to  repeal  the  antecedent  rule  of  law 
which  provided  that  the  husband  should  not 
be  a  witness  for  or  against  his  wife;  or  the 
wife  for  or  against  her  husband;  because. 

First.  Husband  and  wife  are  not  mentioned 
in  the  acts. 

Second.  No  design  can  be  imputed  to  Con- 
gress of  interfering  in  any  way  to  disturb  the 
existing  family  relations  and  the  state  laws 
bearing  thereon,  known  as  the  Institutes  of 
Family  Law. 

Third.  "Husband  and  wife  cannot  be  wit- 
nesses for  each  other,  for  their  interests  are 
identical;  nor  against  each  other,  on  grounds 
of  public  policy,  for  fear  of  creating  distrust 
and  sowing  dissension  between  them,  and  occa- 
sioning perjury."    2  Stark.  400. 

There  is  another  act  of  Congress  of  July  2, 
1864  (13  Stat,  at  L.  374),  "relating  to  the  law 
of  evidence  in  the  District  of  Columbia;"  the 
proviso  to  which  greatly  stren^hens  the  pren- 
ent  statement  of  the  law  of  this  case. 

Mesare,  C«  Insle  and  Bainbridse  H. 
Webb,  for  appellee. 

Mr.  Justice  Strong  delivered  the  opinion 
of  the  court : 

We  need  not  inquire  whether  the  deposition 
of  Adeline  Fister,  the  wife  of  the  complainant, 
was  properly  received,  for,  with  her  testimony, 
there  is  not  sufficient  evidence  to  support  the 
decree  of  the  court  below. 

The  bill  was  not  filed  until  December  15, 
1870,  four  *years  and  a  half  after  the  [♦96 
alleged  mistake.  During  that  long  period  the 
complainant  made  no  pretense  that  he  had 
not  received  all  the  crests  to  which  he  was 
entitled.  Constantly  assenting  by  his  silence 
to  the  correctness  of  the  settlement,  and  of  the 
judgment  he  had  confessed,  he  conveyed  aev- 
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era!  lots  of  ground  to  the  defendants  and  others, 
that  the  proceeds  of  the  sales  thereof  might 
be  applied  in  payment,  and  it  was  not  until 
after  the  death  of  the  person  who  received  the 
money  which  he  now  claims  was  not  credited 
that  this  suit  was  brought.  Certainly,  after 
such  delay,  and  after  such  long  apparent 
acquiescence  in  the  correctness  of  the  settle- 
ment, the  evidence  ought  to  be  very  clear  that 
a  mistake  was  in  fact  made,  in  order  to  justify 
imraveling  what  was  done. 

The  settlement  included  several  notes  which 
the  complainant  had  given  for  balances  due 
from  him,  according  to  a  running  account. 
This  account  had  been  kept  in  the  books  of 
Willett  &  Co.,  and  also  in  a  pass-book  held  by 
him.  It  is  not  contended  that  the  judgment 
was  not  taken  for  the  sums  for  which  the  notes 
had  been  given,  or  that  the  notes  were  for  a 
larger  aggregate  than  appeared  to  be  due  by 
the  accounts  kept,  both  in  the  complainant's 
pass-book  and  in  the  books  of  the  defendants. 
The  contention  is  that  a  payment  was  made  by 
the  complainant,  which  did  not  appear  on  any 
of  the  books,  and  which  was  not  credited  to 
him.  The  evidence  of  this  is  an  undated  re- 
ceipt for  $1,500.  But  the  books  of  the  defend- 
ants show  a  credit  given  for  i.hat  sum  on  the 
30th  of  October,  1865,  and  in  the  pass-book 
there  is  an  entry  of  credit  for  the  same  simi, 
under  date  of  November  21,  1805,  as  having 
been  received  October  30.  As  the  receipt  itself 
is  the  <Hily  receipt  which  appears  ever  to  have 
been  given,  except  one  for  $800,  dated  October 
20,  1863,  signed  W.  E.  Clark,  and  as  it  states 
that  the  complainant  had  not  his  pass-book 
along  when  the  payment  was  made,  it  would 
seem  to  be  a  reasonable  presumption  that  it  re- 
fers to  the  payment  made  on  the  30th  of  Octo- 
ber, and  which  was  afterwards,  on  the  21st  of 
November,  credited  in  the  pass-book.  If  so, 
there  was  plainly  no  mistake  in  the  notes  and 
97*]  •none  in  the  judgment.  Then  certainly 
the  complainant  received  every  credit  which 
was  his  due. 

But  Mrs.  Fister  testifies  that  she  saw  the  re- 
ceipt in  April,  1865,  before  the  payment  of 
October  30  was  made.  If  she  is  correct  in 
that,  then  the  payment  made  in  October  was  a 
different  payment  from  that  acknowledged  in 
the  receipt.  But  we  are  satisfied  that  her  mem- 
ory in  regard  to  the  time  when  she  first  saw 
the  paper  is  at  fault.  There  is  nothing  in  regard 
to  which  a  witness  is  more  likely  to  be  mistaken 
than  in  fixing  the  date  at  which  a  transaction, 
long  past,  took  place.  She  was  examined  as  a 
witness  in  1871,  nearly  six  years  after  the  time 
when  she  says  she  found  the  receipt  in  her  hus- 
band's pocket.  When  she  found  it,  according 
to  her  own  account,  she  did  not  think  it  of  any 
importance.  She  "carelessly  threw  it  in  a 
drawer,  and  did  not  think  any  more  about  it 
for  some  time.*'  Then  she  put  it  in  an  old  book 
and  laid  it  aside,  and  did  not  take  it  out  for 
a  year.  She  did  not  call  her  husband's  atten- 
tion to  it  before  he  settled  with  the  defendants. 
She  "was  not  aware  she  had  it."  She  "never 
showed  it  to  her  husband,*'  though  she  knew 
when  he  went  to  make  the  settlement.  She  did 
not  think  it  was  of  any  account,  and  there  was 
no  circumstance  associated  with  her  finding  it 
that  could  have  tended  to  impress  the  time 
upon  her  memory,  bhe  says  she  knows  it  was 
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in  April,  1865,  because  she  was  cleaning  shad 
and  wanted  change;  but  she  may  as  well  have 
been  cleaning  shad  in  1866  as  in  1865.  The 
same  remarks  are  applicable  to  the  testimony 
of  Maria  Clements,  the  daughter.  She  says 
she  remembers  it  was  in  April,  1865,  because 
her  mother  told  her  to  remember,  saying: 
"This  is  the  way  your  father  has  been  doing 
business.  He  takes  a  receipt  without  day  or 
date.  Now,  we  will  remember  this."  Rather 
inconsistent  this  is  with  the  testimony  of 
the  mother,  who  declares  that  she  thought  the 
paper  of  no  importance.  It  may  be  these  wit- 
nesses have  persuaded  themselves  they  saw 
the  receipt  in  April,  1865.  They  have  often 
talked  the  matter  over  with  each  other.  But 
there  are  many  improbabilities  in  their  state- 
ments. Mrs.  Fister  says  she  was  in  fact  her 
husband's  *banker.  She  chiefly  made  [*98 
the  payments.  She  even  goes  so  far  as  to  say 
that  she  sent  to  the  defendants,  in  January  or 
February,  1865,  $1,500.'  Not,  indeed,  in  one 
sum.  Her  language  is:  "I  wrapped  up  one  roll 
of  $600  with  red  string,  and  I  took  a  piece  of 
flannel  and  tied  up  another  bundle  of  $900  with 
it.  He  (her  husband)  put  the  $600  into  his 
side  pocket,  and  the  other  bundle  of  $900  into 
his  pantaloons  pocket."  Such  a  minute  recol- 
lection of  a  six-year-old  transaction  is  almost 
too  remarkable  to  be  credited.  But  it  is  still 
more  remarkable  that  neither  the  husband  nor 
the  wife  discovered  that  they  had  no  credit  for 
so  large  a  payment.  The  accounts  show  that  on 
the  28th  of  February,  1865,  on  the  transactions 
running  through  the  months  of  January  and 
February,  there  was  a  balance  of  $2,120.19,  for 
$2,000  of  which  he  then  gave  his  notes.  If  he 
had  made  the  payment  which  he  now  asserts, 
the  balance  would  have  been  only  $620.19.  It 
is  incredible  that  he  would  have  given  notes 
for  $2,000  imder  such  circumstances,  for  the 
payment  must  then  have  been  fresh  in  his 
recollection.  In  addition  to  this  we  have  the 
habit  of  business  between  the  parties  during 
the  years  1864  and  1865,  exhibited  at  large 
in  the  defendant's  books  and  in  the  complain- 
ant's pass-book.  If  $1,500  were  paid  in  any 
month  in  addition  to  the  sums  credited,  it 
would  have  been  entirely  outside  of  the  usual 
course  of  business.  It  must  have  made  an  im- 
pression upon  the  complainant's  memory  when 
he  gave  the  notes  and  confessed  the  judgment. 

Ix>oking,  therefore,  at  the  probabilities  of  the 
case  as  deduced  from  the  evidence,  at  the  long 
delay  of  the  complainant  to  assert  any  claim, 
and  at  the  fact  that  Mr.  Willett  had  died  be- 
fore the  bill  was  filed,  we  think  there  is  no  suf- 
ficient proof  of  a  mistake  to  warrant  a  decree 
sustaining  to  any  extent  the  complainant^s  bill. 

The  decree  is  reversed,  and  the  case  is  re- 
mitted, with  instructions  to  dismiss  the  bill. 

♦WILLIAM  BEST,  Plff.  in  Err.,  [•112 

v.  f 

JOHN  DOE  ew  dem.  SARAH  POLK. 

(See  S.  C.  18  Wall.  112-120.) 
Indian  Treaty — effect  of  location  of  lands-^ 
Register's  certificate  as  evidence — time,  rule 
as  to, 

1.  The  treaty  with  the  Chickasaw  Indians  of 
Mav  24,  1834,  granted  the  land,  but  the  location 
had  to  be  fixed  before  the  grant  could  become  oper- 
ative. A  grant  raises  a  presumption  that  the  in- 
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siplent  steps  reqaired  to  give  it  validity  have  beei) 
taken. 

2.  The  location  it,  in  itself »  evidence  that  the 
directions  of  the  treaty  on  the  subject  were  ob- 
served* and  It  cannot  be  presumed  that  the  offi- 
cers, empowered  to  malce  the  location,  violated 
their  duty. 

3.  The  certificate  of  the  register  of  the  land  of- 
fice at  Pontotoc  is  evidence  of  the  location  of  a 
reserve  of  the  Chickasaw  Indians  in  an  action  of 
ejectment,  although  not  certified  by  the  commis- 
sioner of  the  general  land  office. 

4.  In  measuring  the  time  within  which  an  act 
may  be  done,  the  word  **from"  always  excludes 
the  day  of  date. 

[No.  80.] 

Submitted  Nov.  5, 187S,  Decided  Dec.  15, 187S. 

N  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Mis- 
sissippi. 

This  was  an  action  of  ejectment,  commenced 
in  the  court  below  by  the  defendant  in  error. 
Verdict  and  judgment  having  been  for  the 
plaintifiT,  the  defendant  sued  out  this  writ  of 
error. 

The  case  appears  in  the  opinion. 

Mr.  J.  W.  O.  Watson,  for  plaintiff  in 
error: 

1.  The  6th  section  of  the  Chickasaw  treaty 
reserves  a  section  of  land  to  Indians  21  years 
old,  not  heads  of  families,  a  list  of  whom  was 
to  be  made  out  by  seven  chiefs,  named,  in  the 
treaty,  and  filed  with  the  agent;  and  upon  his 
(the  agent's)  certificates  of  its  believed  accu- 
racy, the  register  and  receiver  were  to  cause 
such  reservations  to  be  located. 

7  Stat,  at  L.  450;  Wray  v.  Doe,  10  Sm.  & 
M.  460. 

2.  It  is  not  necessary  that  it  should  be  shown 
that  the  requisite  preliminaries  were  taken  to 
authorize  the  location,  that  a  list,  including 
this  Indian,  was  furnished  by  the  seven  chiefs 
and  filed  with  the  agent,  and  his  certificate  of  its 
believed  accuracy  furnished  to  the  register  and 
receiver  prior  to  the  location.  The  location  by 
the  register  and  receiver  is  in  itself  evidence  that 
all  the  prerequisites  have  been  complied  with. 

TFroy  v.  Doe,  supra;  Newman  v.  Doe,  4 
How.  (Miss.)  556;  Hwrdvn  v.  Ho-yo-po-Nubhy, 
27  Miss.  578;  PoUc  v.  Wendell,  5  Wheat.  299; 
Bouldin  v.  Massie,  7  Wheat.  150;  United  States 
V.  Arredondo,  6  Pet.  724;  Ba^nell  v,  Brod- 
erick,  13  Pet.  448. 

3.  The  term  "reservation"  in  the  treaty  was 
equivalent  to  an  absolute  grant.  The  title  was 
confirmed  by  the  treaty  and  made  complete 
and  perfect  by  location. 

Wra^  Y.  Doe,  supra;  Newman  v.  Doe,  supra; 
Niles  V.  Anderson,  5  How.  (Miss.)  383;  Cole- 
man V.  Doe,  4  Sm.  &  M.  46. 

4.  A  patent  is  void  as  to  an  Indian  reservee. 
Wrayy,  Doe,  supra;  Hit  tuk-ho-mi  v.  Watts, 
7  Sm.  A  M.  366;  Stoddard  v.  Chambers,  2  How. 
318;  U.  S.  V.  Arredondo,  supra;  New  Orleans  v. 
U.  S.  10  Pet.  731;  Reichart  v.  Felps,  6  Wall. 
160,  18  L.  ed.  849. 

5.  By  the  treaty,  the  register  and  receiver 
were  empowered  to  locate  the  reservations, 
and  their  action  is  conclusive. 

Note.  —  Evidence,  ewempliflcation  of  patentSt 
grants,  records,  surveys,  plats,  maps,  etc. — see  note 
to  Patterson  v.  Winn,  8  L.  ed.  U.  S.  108. 

Cmnputation  of  time.  Dam  ""after  Vie  expira- 
tion,"* "before;"  Sundays,  "within."  Fractions  of 
a  day,  wlien  regarded  and  when  not — see  note  to 
Oriflfth  V.  Bogert,  15  L.  ed.  U.  S.  307. 

Rule  as  to  first  and  last  days  in  computation  of 
time — see  note,  49  U  B.  ▲.  193. 
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Comegys  v.  Vasse,  1  Pet.  212;  Wray  v.  Doe^ 
supra. 

It  will  be  found  that  all  the  questions  in  this 
case  are  fully  considered  and  settled  in  the 
cases  of  Wra/y  v.  Doe,  and  Hardin  v.  Ho-yo-po- 
Nubby,  27  Miss.  578. 

Mr.  T.  J.  D.  Fuller,  for  defendant  in  error: 

At  the  date  of  the  treaty,  the  title  to  the 
premises  was  indisputably  in  the  United  States. 
The  cases  cited  in  plaintiff's  brief,  arising  un- 
der the  Louisiana  and  Florida  treaties,  have 
no  application  to  these  cases;  there  the  fee 
never  vested  in  the  United  States.  The  disputes 
in  those  cases  arose  upon  the  question,  whether 
the  title  had  or  had  not  vested  in  the  grantee 
prior  to  the  date  of  the  treaties.  It  was  a  mere 
question  of  severance.  And  so,  in  the  case  of 
Reichart  t.  Felps,  6  Wall.  166,  18  L.  ed.  860, 
Justice  Grier  says:  "It  is  not  a  grant  by  the 
United  States,  because  title  was  not  in  them. 

The  deed  of  cession  to  the  United  States, 
under  which  it  claimed  title,  contained  a  reser- 
vation of  the  possession  and  titles  of  actual 
settlers,  and  provided  that  these  titles  and 
possessions  should  be  confirmed  Hnto  the 
settlers.  It  having  been  done  so,  the  court  very 
properly  held  that  a  subsequent  grant  of  the 
same  lands  by  the  United  States  was  void. 

If  the  evidence  offered  had  been  admitted 
for  what  it  is  legally  worth,  it  would  not  have 
availed  anything  to  the  plaintiff  in  error. 

The  title  of  the  reservees,  an  unknown  and 
imcertain  class  of  persons,  to  be  ascertained 
thereafter  in  a  particular  way  and  maimer, 
and  on  specific  proofs  and  applicable  to  no  cer- 
tain or  specific  tract  of  land,  was  a  "float"  in  a 
double  sense.  It  was  a  float  as  to  the  person 
of  the  grantee,  also  as  to  the  subject-matter 
of  the  grant. 

In  Crews  v.  Burcham,\  Black,  352,  17  L.  ed. 
91,  it  was  held  that  the  treaty  with  the  Potta- 
watomie Indians,  similar  in  its  language  and 
import  to  the  treaty  with  the  Chickasaws, 
merely  created  an  equitable  estate  in  the  res- 
ervee of  the  land  reserved.  Furthermore,  by 
the  4th  article,  no  reservee  under  the  treaty, 
who  became  a  beneficiary,  could  alienate  or 
transfer  his  land  without  the  assent  of  the 
head  men  of  the  tribe  and  the  President  of  the 
United  States,  whose  approval  of  the  sale  must 
be  indorsed  on  the  deed  of  the  transfer.  Doe  t. 
Wilson,  24  How.  463,  16  L.  ed.  754. 

This  restriction  applies  to  the  class  of  benefi- 
ciaries under  the  6th  article  of  the  treaty,  as 
well  as  to  the  other  reservees. 

In  the  case  of  Pet-chico's  sale,  under  tne  Pot- 
tawatomie treaty  in  Doe  v.  Wilson^  Justice 
Catron  says:  "The  Indian  title  is  property, and 
alienable,  unless  the  treaty  prohibits  the  sale." 

The  Chickasaw  treaty  prohibited  sales,  ex- 
cept sub  modo,  while  the  Pottawatomie  does  not» 

For  aught  appears,  the  United  States  patented 
the  land  imder  the  6th  article  of  the  treaty,  by 
reason  of  the  death  of  the  reservee  without  heirs. 

Again;  the  reservation,  if  made  and  lawful, 
might  have  been  withdrawn  for  various  reas- 
ons. It  might  have  been  found  not  to  be  land 
suitable  for  cultivation,  or  might  have  con- 
flicted with  settler's  rights. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 
On  the  trial  of  this  cause  an  action  of  eject- 
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ment  in  the  court  below,  the  plaintiff  produced 
a  chain  of  title  to  herself  commencing  with  a 
patent  from  the  United  States  to  James  Brown, 
dated  the  13th  day  of  March,  1847.  The  de- 
fendant, in  order  to  defeat  the  patent,  offered 
to  show  by  tue  certificate  of  the  register  of  the 
land  office  at  Pontotoc,  that  the  premises  in 
controversy  were  the  location  of  an  Indian  re- 
serve, as  early  as  June  17,  1839,  under  the 
provisions  of  the  6th  article  of  the  Chickasaw 
treaty.  This  evidence  was  excluded  from  the 
jury,  and  a  decision  on  the  points  being  prop- 
erly excepted  to,  is  now  assigned  for  error  and 
presents  the  only  question  in  the  case. 

In  1833^  the  ChicKasaw  Nation  of  Indians  (7 
Stat,  at  L.  381 ) ,  in  the  belief  that  it  was  better 
to  seek  a  home  west  of  the  Mississippi,  ceded 
their  land  to  the  United  States,  who  agreed  to 
survey  and  sell  them  on  the  same  terms  and 
conditions  as  the  other  public  lands  and  to  pay 
the  proceeds  to  the  Nation.  In  order,  however, 
that  this  people  should  not  be  deprived  of  a 
comfortable  home  imtil  they  should  have  se- 
cured a  country  to  remove  to,  they  were  al- 
lowed, after  the  survey  and  before  the  first  pub- 
lic sale  of  their  lands,  to  select  out  of  the  sur- 
veys a  reasonable  settlement  for  each  family, 
and  to  retain  these  selections  as  long  as  they 
were  occupied.  After  this  occupation  ceased, 
the  selected  lands  were  to  be  sold,  and  the  pro- 
ceeds paid  to  the  Nation.  In  a  little  over  a  year 
(7  Stat,  at  L.  450),  another  treaty  was  made 
with  these  Indians,  essentially  changing  the 
provisions  of  the  former  one.  These  changes 
were,  doubtless,  owing  to  the  supposed  inability 
of  the  Chickasaws  to  obtain  a  country  within 
113*]  the  *territorial  limits  of  the  United 
States  adequate  to  their  wants,  and  to  the  de- 
sire expressed  by  them  to  have  within  their 
own  direction  and  control  the  means  of  taking 
care  of  themselves.  Accordingly  they  aband- 
oned the  idea  of  selecting  out  of  the  surveys 
lands  for  temporary  occupancy,  and  in  lieu 
thereof,  reservations  of  a  limited  quantity  were 
concedcKl  to  them.  The  scheme  embraced  the 
whole  tribe,  heads  of  families  as  well  as  all 
persons  over  twenty-one  years  of  age,  male  and 
female,  who  did  not  occupy  that  relation.  The 
sixth  article  of  the  treaty  reserves  a  section 
of  land  to  each  for  this  latter  class  of  Indians, 
a  list  of  whom,  witnin  a  reasonable  time,  the 
seven  chiefs,  named  in  the  treaty,  were  to  make 
out  and  file  with  the  agent.  On  this  officer  cer- 
tifying that  the  list  was  believed  to  be  accur- 
ate the  register  and  receiver  were  to  cause  the 
locations  to  be  made. 

In  order  to  carry  out,  in  good  faith,  Indian 
116*]  treaties,  effect  •must  be  given  to  the  in- 
tention of  the  parties  to  them;  and  from  this 
short  recital  of  the  different  provisions  of  these 
treaties  which  are  applicable  to  this  case,  no 
well  founded  doubt  can  exist  of  the  proper  con- 
struction to  give  to  the  sixth  article.  The  ces- 
sion in  the  first  treaty  contemplated  the  ulti- 
mate abandonment  of  the  lands  by  the  Indians. 
This  treaty  did  not  prove  satisfactory,  and  the 
Indians  asked,  and  the  United  States  conceded 
to  them,  a  limited  quantity  of  land,  for  a  per- 
manent home.  This  object  could  not  be  ob- 
tained if  it  were  meant  to  give  only  an  equita- 
ble title  to  the  Indians.  Such  a  title  would  soon 
become  complicated  by  the  encroachments  of 
the  white  race;  and  that  the  Indians  supposed 
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they  were  providing  for  a  good  title  to  their 
''reservations'*  is  manifest  enough,  because 
they  declare,  in  the  second  treaty,  that  they 
wish  to  have  the  management  of  their  affairs 
in  their  own  hands. 

This  disposition  which  was  natural  under  the 
circumstances,  the  United  States  yielded  to,  and 
agreed,  when  the  body  of  the  lands  were  sur- 
veyed, to  reserve  from  sale  certain  limited  por- 
tions on  which  the  reservations  should  be  lo- 
cated. This  was  done  in  obedience  to  a  just 
policy  for  it  would  have  been  wrong,  consid- 
ering the  dependent  state  of  these  Indians,  to 
hold  them  to  their  original  engagement.  Tlie 
United  States  could  not  afford  to  do  this  and, 
therefore  willingly  consented  to  re-cede  to  the 
Indians  enough  lands  for  their  wants.  Can  it 
be  doubted  that  it  was  the  intention  of  both  par- 
ties to  the  treaty  to  clothe  the  reservees  with  the 
full  title?  If  it  were  not  so  there  would  have 
been  some  words  of  limitation  indicatin|r  a  con- 
trary intention.  Instead  of  this  there  is  noth- 
ing to  show  that  a  further  grant,  or  any  addi- 
tional evidence  of  title  was  contemplated.  Nor 
was  this  necessary,  for  the  treaty  proceeded  on 
the  theory  that  a  grant  is  as  valid  by  a  treaty 
as  by  an  act  of  Congress,  and  does  not  need  a 
patent  to  perfect  it.  We  conclude,  therefore, 
that  the  treaty  conferred  the  title  to  these  res- 
ervations, which  was  complete  when  the  loca- 
tions were  made  to  identify  them.  This  was 
the  view  taken  of  this  subject  by  the  highest 
court  of  Mississippi  soon  after  this  treaty  went 
into  *operation,  in  litigations  which  [*117 
arose  between  the  white  race  and  the  Indians 
themselves  concerning  the  effect  to  be  given  to 
these  reservations.  £  all  these  cases  the  Indian 
reservee  was  held  to  have  preference  over  the 
subsequent  patentee,  on  the  ground  that  the 
United  States  had  parted  with  the  title  by  the 
treaty.  These  decisions,  furnishing  a  rule  of 
property  on  this  subject  in  Mississippi,  were 
not  brought  to  this  court  for  review,  as  they 
could  have  been,  but  have  been  acquiesced  in 
for  a  quarter  of  a  century.  To  disturb  them 
now  would  imsettle  titles  bona  fide  acquired. 
Wray  v.  Doe,  10  Sm.  &  M.  461;  Neuoman  v. 
Doe,  4  How.   (Miss.)   555;  Niles  v.  Anderson, 

5  How.   (Miss.)   365;  Coleman  v.  Doe,  4  Sm. 

6  M.  46. 

It  has  been  repeatedly  held  by  this  court  that 
a  patent  is  void  which  attempts  to  convey  lands 
that  have  been  "previously  granted,  reserved 
from  sale,  or  appropriated."  Stoddard-^,  (.'/>" m 
hers,  2  How.  284;  U.  8.  v.  Arredondo,  6  Pet. 
728;  Reichart  v.  Felps,  6  Wall.  160,  18  L.  ed. 
849.  "It  would  be  a  dangerous  doctrine  (say 
the  court  in  New  Orleans  v.  U-  8,  10  Pet.  731) 
to  consider  the  issuing  of  a  grant  as  conclusive 
evidence  of  right  in  the  power  which  issued  it. 
On  its  face  it  is  conclusive,  and  cannot  be  con- 
troverted ;  but  if  the  thing  granted  was  not  in 
the  grantor  no  right  passes  to  the  grantee.  A 
grant  has  been  frequently  issued  by  the  United 
States  for  land  which  had  been  previously 
granted,  and  the  second  grant  has  been  held  to 
be  inoperative." 

If,  therefore,  the  location  of  the  land  in  con- 
troversy was  properly  made,  the  legal  title  to 
it  was  consummated,  and  the  subsequent  pa- 
tent was  unauthorized.  And  this  brings  us  to 
the  consideration  of  the  question  whether  the 
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evidence  on  the  subject  of  the  location  ought 
to  have  been  received  by  the  court. 

This  evidence  consists  of  the  certificate  of  the 
register  of  the  land  office  at  Pontotoc  that  the 
reserve  of  a  Chickasaw  Indian  (naming  him) 
was  located  on  the  disputed  section  in  June, 
1839,  under  the  provision  of  the  6th  article  of 
the  Chickasaw  treaty,  and  a  copy  of  the  roll, 
118*]  number,  reserve,  *and  location  is  given, 
showing  this  to  be  the  case.  It  is  insisted  that 
this  certificate  did  not  go  far  enough;  that  it 
ou^ht  to  have  shown  that  a  list,  including 
this  Indian,  was  furnished  by  the  sieven  chiefs 
to  the  agent,  and  that  the  agent  certified  to  the 
register  and  receiver,  prior  to  the  location,  that 
be  believed  the  list  to  be  accurate.  If  this  were 
so,  no  presumption  could  arise  that  local  land 
officers,  charged  with  the  performance  of  a  duty, 
had  discharged  it  in  conformity  with  law. 

It  would  be  a  hard  rule  to  hold  that  the  res- 
ervees  under  this  treaty,  in  case  of  contest, 
were  required  to  prove  not  only  that  the  loca- 
tions were  made  by  the  proper  officers,  but  that 
the  conditions  on  which  these  officers  were  au- 
thorized to  act  had  been  observed  by  them. 
Such  a  rule  would  impose  a  burden  upon  the 
reservees  not  contemplated  by  the  treaty,  and 
of  necessity,  leave  their  titles  in  an  unsettled 
state.  The  treaty  granted  the  land,  but  the  lo- 
cation had  to  be  fixed  before  the  grant  could  be- 
come operative.  After  this  was  done,  the  estate 
became  vested  and  the  right  to  it  perfect,  as 
much  so  as  if  the  grant  had  been  directly  exe- 
cuted to  the  reservee.  It  has  been  frequently 
held  by  this  court  that  a  grant  raises  a  presump- 
tion that  the  incipient  stips  required  to  give  it 
validity  have  been  taken.  Polk  v.  Wendell^  5 
Wheat.  293 ;  Bagnell  v.  Broderick,  13  Pet.  436. 

The  grant  in  this  case  was  complete  when 
the  location  was  made,  and  the  location  is  in  it- 
self, evidence  that  the  directions  of  the  treaty 
on  the  subject  were  observed,  and  it  cannot  be 
presumed  that  the  officers  empowered  to  make 
the  location  violated  their  duty.  Even  if  the 
agent  neglected  to  annex  a  proper  certificate  to 
the  roll  of  Indians  entitled  to  the  reservations, 
it  is  difficult  to  see  how  the  Indians  could  be 
prejudiced  by  this  neglect.  We  conclude,  there- 
ifore,  that  the  certificate  of  the  register  was 
competent  evidence,  and  if  the  locations  were 
not  as  there  stated,  it  is  easy  for  the  plaintiff 
below  to  show  that  fact.  The  same  eflfect  was 
given  to  a  similar  certificate  of  this  same  offi- 
119*]  cer,  *by  the  high  court  of  errors  and 
appeals  of  Mississippi,  as  early  as  1848,  in  an 
action  of  ejectment  brought  by  a  Chickasaw 
Indian,  for  a  tract  of  land  claimed  by  him  in 
virtue  of  a  location  made  in  his  behalf  as  a 
reservee,  against  a  party  claiming  by  patent 
subsequent  in  date  to  the  location  of  his  reser- 
vation. And  this  decision  was  re-affirmed  by 
the  same  court  in  1854,  in  the  case  of  another 
Indian  suing  for  his  land  under  similar  circum- 
stances. It  must  have  been  supposed  at  the 
time  by  the  losing  parties  tliat  these  decisions 
were  correct,  or  else  the  opinion  of  this  court 
would  have  been  asked  on  the  point  involved. 
Wray  v.  Doe,  supra;  Hardin  v.  Ho-yo-po- 
Nuhhyt  27  Miss.  667.  After  such  a  length  of 
acquiescence,  it  would  produce  great  mischief 
to  hold  this  evidence  to  be  incompetent. 

It  is  objected  that  the  paper  offered  in  evi- 
dence should  have  been  certified  by  the  com- 
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missioner  of  the  general  land  office;  but  this 
was  not  necessary,  for  copies  of  records  apper- 
taining to  the  land  office,  certified  by  the  re^g- 
ister,  are  evidence  in  Mississippi,  and  similar 
statutes  exist  in  nearly  all  of  the  western  and 
southwestern  states.  Rev.  Co.  Miss. 

Another  objection  is  taken  to  the  certificate 
of  Edmondson,  on  the  groimd  that  when  it  was 
^ven  his  term  of  office  had  expired.  This  ob- 
jection cannot  be  sustained,  for  the  certificate 
bears  date  the  2d  March,  1849,  and  he  was  com- 
missioned to  hold  the  office  of  refi^ster  ''during 
the  term  of  four  years  from  the  2d  day  of 
March,  1845."  The  word  "from"  always  ex- 
cludes the  day  of  date.  1  Pars.  N.  &  B.  385, 
and  the  authorities  therein  cited. 

It  is  argued  that  in  ejectment  a  stranger  to 
the  outstanding  title  cannot  invoke  it  to  defeat 
the  action.  Whether  this  be  so  pr  not  depends 
on  the  laws  of  the  state ;  but  the  point  does  not 
arise  in  this  case,  for  there  was  no  oppor^inity 
for  the  defendant  to  connect  himself  with  the 
Indian  title  after  the  court  refused  to  let  the 
evidence  on  the  subject  of  this  title  go  to  the 

jury. 

*The  decision  respecting  this  evidence  [*120 
necessarily  disposed  of  the  case. 

The  judgment  is  reversed,  and  a  venire  de 
novo  atcarded. 


JOSEPH  MULHALL,  Plff,  in  Err^ 

WILSON  T.  KEENAN  et  al. 
(See  S.  C.  18  Wall.  342-860.) 
Letter,  when  evidence — evidence  of  mwrgit^-^ 
party's    books   as    evidence — relief   on    the 
ground  of  surprise. 

1.  A  letter  of  defendant,  showing  that  the  draft 
on  which  the  suit  was  brought  against  him  was 
drawn  by  him  on  his  own  account,  was  proper  to 
be  received  ir»  evidence. 

2.  Where  a  letter  of  credit  authorised  defendant 
to  "draw  drafts  when  there  was  sufficient  margin,** 
evidence  Is  admissible  to  show  that  there  was  not 
such  margin  as  conformed  to  the  requirement  of 
the  letter  of  credit. 

3.  Defendant's  own  books  are  not  admissible  to 
show  that  certain  cattle  had  been  forwarded  to  the 
consignees  on  account  of  another  person. 

4.  If  there  were  surprise*  the  only  remedy  for  it 
was  a  motion  for  a  new  trial.  That  motion  and 
its  result  cannot  be  made  the  subject  of  review 
by  this  court. 

[No.  117.] 

Submitted  Nov,  25, 187S,  Decided  Deo,  15, 187S* 

r  N  ERROR  to  the  Circuit  Court  of  the  United 
JL  states  for  the  District  of  Missouri. 

Keenan  &  Co.,  defendants  in  error,  sued  Mul- 
hall  in  the  court  below,  to  recover  the  balance 
claimed  to  be  due  them  on  a  draft  drawn  by 
Mulhall  and  accepted  and  paid  by  them. 

A  jury  was  waived  and  the  case  tried  by  the 
court. 

Upon  the  trial  Keenan,  one  of  the  plaintiffs, 
testified  that  he  paid  the  draft  in  question;  that 
he  afterwards  drew  two  drafts  on  the  defendants 
for  the  balance,  neither  of  which  was  paid.  On 
cross-examination,  he  identified  the  lollowing 
letter  as  one  written  by  him  to  the  defendaiit: 

Chicago,  July  7th,  1870. 
Jos.  Mulhall,  Esq., 
Deab  Sib:     The  bearer,  Tamblyn,  goes  to 


NoTB. — A  party's  books  of  account  as  evidence 
in  his  own  favor — see  note,  52  L.  R.  A.  546. 
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your  citjr  to  buy  cattle,  and  any  favors  con- 
ferred will  be  reciprocated.  You  will  make 
ftdrances  op.  any  stock  consigned  to  me,  and 
draw  sight  or  time  drafts  where  there  is  suffi- 
dent  margin,  and  oblige. 

Yours  respect, 

W.  T.  Keenan  &  Co. 

On  re-ezamination,  Keenan  testified  that  he 
received  from  the  defendant  the  following  letter: 

St.  Louis,  July  12, 1870. 
W.  T.  Keenan,  £&<}., 

Deab  Sib:  I  ship  you  12  cars  of  catle.  Mr. 
Tamlyn  has  one  half  Entrust;  he  allso  has 
th  est  of  th  catle.  I  will  put  fore  thousand  dol- 
lars charges  or  moore  on  th  catl  and  draw  for 
th  ballens.  I  may  by  som  moore  befor  Mr. 
Tamblyn  gets  back.   Dow  th  best  you  can. 

Yurs  truly, 

Joseph  Mulhall. 

The  defendant  objected  to  the  reading  of  this 
letter  as  irrelevant.  But  the  objection  was 
overruled  and  exception  taken. 

Keenan  further  testified  that  he  received 
after  this  letter,  and  within  a  day  or  two  after- 
wards, some  cattle;  but  that  transaction  was 
entirely  closed  and  settled  up. 

That  he  drew  the  draft  already  referred  to 
as  the  balance  due  him  of  eighteen  carloads  of 
cattle  which  arrived  Friday,  July  22,  1870. 
The  date  of  the  way-bill  was  July  21,  1870,  the 
sender,  J.  Mulhall,  the  consignee,  W.  T.  Keen- 
an &  Ck>.  The  freight  was  $450,  the  advances 
$7,651.05.  July  25,  witness  sent  this  telegram 
to  defendant: 

"Sold    forty-four    (44)    tails,    four     forty 
(4.40);  car  natives  seven   (7)   cents;  balance 
unsold;  four  half  best  ofi^er.    Can  ship  New 
Xork  fifty  dollars  car.    Answer." 

In  reply  witness  received: 

Ship  one  half  (1-2)  cattle  to  Wm  Thompson, 
One  Himdredth  St.  (100th)  New  York;  other 
half  (1-2)  to  your  consignees. 

J.  Mulhall, 
H. 

Witness  testified  that  he  acted  on  this  tele- 
gram, and  shipped  the  cattle  as  directed.  The 
disposition  of  these  cattle  compelled  him  to 
sustain  the  loss  sued  for. 

Defendant  called  Tamblyn  who  testified  that 
he  was  the  party  referred  to  in  the  letter  of 
July  7.  That  he  purchased  the  cattle  in  ques- 
tion in  St.  Louis,  with  money  advanced  by  de- 
fendant, but  that  the  cattle  were  shipped,  he 
supposeid,  through  an  oversight,  in  his  name 
and  not  in  that  of  defendant;  that  he 
bought  at  a  margin  of  about  $500,  paying  for 
the  cattle  about  $16,300. 

Mulhall,  the  defendant,  te^ified  that  he  had 
no  interest  in  the  cattle  sued  for  except  for  his 
advances,  and  that  these  advances  were  made 
on  the  strength  of  plaintiff's  letter  of  July  7; 
that  until  he  heard  Tamblyn's  evidence  he  never 
knew  the  cattle  were  shipped  in  his  name;  that 
the  dispatdi  of  July  25  in  answer  to  Keenan's 
was  sent  by  Hall,  his  book-keeper,  without  his 
authority,  he  being  sick  at  the  time. 

Han  testified  for  the  defense,  that  he  was  de- 
fendant's book-keeper  July,  1870;  that  he  sent 
the  dispatch  to  Keenan  without  further  author- 
ity from  Mulhall;  that  he  never  thought  of 
the  cattle  being  Tamblyn'Sji  nor  did  he  consult 
the  books  to  see. 
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The  accoimt  as  stated  in  the  defendant's 
books,  was  then  offered,  to  the  reading  of  which 
plaintiffs,  objected.  The  court  sus^ned  the 
objection  and  the  defendant  excepted. 

Flaintiffs  then  recalled  Keenan,  who  testified 
that  he  never  knew  the  cattle  sued  for  were 
Tamblyn's,  or  that  they  were  bought  imder  his 
letter  to  Mulhall. 

Li  the  course  of  the  trial,  several  witnesses 
testified  for  the  plaintiffs  as  to  the  loss  in  weight 
of  cattle  during  the  trip  from  St.  Louis  to 
Chicago,  as  to  the  fluctuation  of  prices,  and  as 
to  Avhat  would  constitute  "sufficient  margin"; 
to  all  which  evidence  the  defendants  excepted. 

The  case  having  been  clo^d,  the  court  found 
for  the  plaintiffs,  and  the  defendant  sued  out 
this  writ  of  error: 

Messrs.  M,  Blair  and  F.  A,  Dick,  for  the 
plaintiff  in  error. 

Mr,  John  M.  Krnin,  for  the  defendants  in 
error. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Missouri. 

The  defendants  in  error,  under  the  name  of 
Keenan  &  Co.,  sued  Mulhall  to  recover  a  bal- 
ance alleged  to  be  due  to  them  upon  a  draft 
drawn  by  him  and  accepted  and  paid  by  them. 
•The  parties  waived  the  intervention  [*348 
of  a  jury,  and  submitted  the  cause  to  the  court. 
The  court  foimd  for  the  plaintiffs,  and  assessed 
their  damages  at  $2,336.26.  Judgment  was 
entered  accordingly.  There  was  no  special 
finding  of  facts.  A  bill  of  exceptions  in  the 
record  shows,  that  during  the  progress  of  the 
trial,  the  defendant  excepted  to  the  admission 
of  evidence  offered  by  the  plaintiffs,  and  to  the 
rejection  of  evidence  offered  by  himself.  Three 
specific  errors  have  been  assigned  in  this  court : 

(1)  The  admission  in  evidence  of  the  letter 
of  Mulhall— of  the  12th  of  July,  1870— to  the 
plaintiffs. 

(2)  The  exclusion  of  certain  entries  on  the 
defendant's  books. 

(3)  The  admission  of  the  testimony  relating 
to  margins. 

The  second  assignment  has  been  virtually 
abandoned,  and  need  not,  therefore,  be  con- 
sidered. It  is  too  clear  to  admit  of  doubt  that 
the  ruling  to  which  it  relates  was  correct. 

The  letter  of  the  12th  of  July,  1870,  stated, 
among  other  things,  that  Mulhall  might  buy 
more  cattle  before  Tamblyn  got  back.  It  said 
nothing  of  Tapblyn  having  any  interest  in  such 
purchase,  or  in  any  further  purchase  the  de- 
fendant might  make.  Mulhall  testified  that  the 
cattle  were  shipped  to  Keenan  &,  Co.  in  his  name. 
When  consulted  by  them  about  the  disposition 
of  the  cattle  unsold,  his  authorized  agent 
directed  them  to  be  shipped  to  New  York.  The 
draft  was  drawn  after  the  cattle  were  shipped 
to  Chicago.  No  explanation  whatever  accom- 
panied it  to  Keenan  &  Co.  Mulhall  insisted 
that  the  cattle  belonged  to  Tamblyn,  subject  to 
his  advances  upon  them,  and  that  the  advances 
were  made  and  the  draft  drawn  upon  the  faith 
of  the  letter  of  credit  addressed  to  Mulhall  in 
favor  of  Tamblyn,  which  Keenan  &  Co.  had 
given  to  the  latter.  Keenan  &  Co.  claimed  that 
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evidence  on  the  subject  of  the  location  ought 
to  have  been  received  by  the  court. 

This  evidence  consists  of  the  certificate  of  the 
register  of  the  land  office  at  Pontotoc  that  the 
reserve  of  a  Chickasaw  Indian  (naming  him) 
was  located  on  the  disputed  section  in  June, 
1839,  under  the  provision  of  the  6th  article  of 
the  Chickasaw  treaty,  and  a  copy  of  the  roll, 
118*]  number,  reserve,  *and  location  is  given, 
sliowing  this  to  be  the  case.  It  is  insisted  that 
this  certificate  did  not  go  far  enough;  that  it 
ought  to  have  shown  that  a  list,  including 
this  Indian,  was  furnished  by  the  seven  chiefs 
to  the  agent,  and  that  the  agent  certified  to  the 
register  and  receiver,  prior  to  the  location,  that 
be  believed  the  list  to  be  accurate.  If  this  were 
so,  no  presumption  could  arise  that  local  land 
officers,  charged  with  the  performance  of  a  duty, 
had  discharged  it  in  conformity  with  law. 

It  would  be  a  hard  rule  to  hold  that  the  res- 
ervees  under  this  treaty,  in  case  of  contest, 
were  required  to  prove  not  only  that  the  loca- 
tions were  made  by  the  proper  officers,  but  that 
the  conditions  on  which  these  officers  were  au- 
thorized to  act  had  been  observed  by  them. 
Such  a  rule  would  impose  a  burden  upon  the 
reservees  not  contemplated  by  the  treaty,  and 
of  necessity,  leave  their  titles  in  an  unsettled 
state.  The  treaty  granted  the  land,  but  the  lo- 
cation had  to  be  fixed  before  the  grant  could  be- 
come operative.  After  this  was  done,  the  estate 
became  vested  and  the  right  to  it  perfect,  as 
much  so  as  if  the  grant  had  been  directly  exe- 
cuted to  the  reservee.  It  has  been  frequently 
held  by  this  court  that  a  grant  raises  a  presump- 
tion that  the  incipient  steps  required  to  give  it 
validity  have  been  taken.  Polk  v.  Wendell,  5 
Wheat.  293;  Bagnell  v.  Broderick,  13  Pet.  436. 

The  grant  in  this  case  was  complete  when 
the  location  was  made,  and  the  location  is  in  it- 
self, evidence  that  the  directions  of  the  treaty 
on  the  subject  were  observed,  and  it  cannot  be 
presumed  that  the  officers  empowered  to  make 
the  location  violated  their  duty.  Even  if  the 
agent  neglected  to  annex  a  proper  certificate  to 
the  roll  of  Indians  entitled  to  the  reservations, 
it  is  difficult  to  see  how  the  Indians  could  be 
prejudiced  by  this  neglect.  We  conclude,  there- 
fore, that  the  certificate  of  the  register  was 
competent  evidence,  and  if  the  locations  were 
not  as  there  stated,  it  is  easy  for  the  plaintiff 
below  to  show  that  fact.  The  same  eflfect  was 
given  to  a  similar  certificate  of  this  same  offi- 
119*]  cer,  *by  the  high  court  of  errors  and 
appeals  of  Mississippi,  as  early  as  1848,  in  an 
action  of  ejectment  brought  by  a  Chickasaw 
Indian,  for  a  tract  of  land  claimed  by  him  in 
virtue  of  a  location  made  in  his  behalf  as  a 
reservee,  against  a  party  claiming  by  patent 
subsequent  in  date  to  the  location  of  his  reser- 
vation. And  this  decision  was  re-affirmed  by 
the  same  court  in  1854,  in  the  case  of  another 
Indian  suing  for  his  land  imder  similar  circum- 
stances. It  must  have  been  supposed  at  the 
time  by  the  losing  parties  that  these  decisions 
were  correct,  or  else  the  opinion  of  this  court 
would  have  been  asked  on  the  point  involved. 
Wray  v.  Doe,  supra;  Hardin  v.  Ho-yo-po- 
Nuhhy,  27  Miss.  667.  After  such  a  length  of 
acquiescence,  it  would  produce  great  mischief 
to  hold  this  evidence  to  be  incompetent. 

It  is  objected  that  the  paper  offered  in  evi- 
dence should  have  been  certified  by  the  com- 
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missioner  of  the  general  land  office;  but  this 
was  not  necessary,  for  copies  of  records  apper- 
taining to  the  land  office,  certified  by  the  reg- 
ister, are  evidence  in  Mississippi,  and  Bimilar 
statutes  exist  in  nearly  all  of  the  western  and 
southwestern  states.  Rev.  Co.  Miss. 

Another  objection  is  taken  to  the  certifua^e 
of  Edmondson,  on  the  ground  that  when  it  \  - 
pven  his  term  of  office  had  expired.  Tlii^  oS 
jection  cannot  be  sustained,  for  the  certifi<»:itf^ 
bears  date  the  2d  March,  1849,  and  he  was  ootti 
missioned  to  hold  the  office  of  register  "during 
the  term  of  four  years  from  the  2d  day  or 
March,  1845."  The  word  "from"  always  ex- 
cludes the  day  of  date.  1  Pars.  N.  &  B-  .i^.>, 
and  the  authorities  therein  cited. 

It  is  argued  that  in  ejectment  a  stranger  :  » 
the  outstanding  title  cannot  invoke  it  to  <!•  * 
the  action.  Whether  this  be  so  or  not  •^'| 
on  the  laws  of  the  state;  but  the  point  do*  -  - 
arise  in  this  case,  for  there  was  no  opporf  ut.i^  ■• 
for  the  defendant  to  connect  himself  witli  t\.. 
Indian  title  after  the  court  refused  to  Jet  the 
evidence  on  the  subject  of  this  title  po  to  Mm^ 

jury. 

*The  decision  respecting  this  evidence  {  i  ~ 
necessarily  disposed  of  the  case. 

The  judgment  is  reversed,  and  a  m.^i'  . 
novo  awarded. 


JOSEPH  MULHALL,  Plff,  in  Err.. 

V. 

WILSON  T.  KEENAN  et  aL 
(See  S.  C.  18  Wall.  342-360.) 
Letter,  when  evidence — etndence  of   /"r 
party's    hooks    as    evidence — relief    f». 
ground  of  surprise. 

1.  A  letter  of  defendant,  showinc  t>^"*  ' 
on  which  the  suit  was  brouj^ht  apninst   :■■•■ 
drawn  by  him  on  his  own  accouuit  ua^  f.    . 
be  received  In  evidence. 

2.  Where  a  letter  of  credit  anthortrpfi  .!•  • 
to  "draw  drafts  when  there  was  suihcieut  ui 
evidence  is  admissible  to  show  iLat  ^ 

.such  margin  as  conformed  to  th"  ^    - 
the  letter  of  credit. 

3.  Defendant's  own  books  are  uol  .lutit. 
show  that  certain  cattle  had  bevn  f 
consignees  on  account  of  another  pm"v.. 

4.  If  there  were  surprise,  the  only  reiu*"  * 
was  a  motion  for  a  new  trial,     iu..^  . 

its  result  cannot  be  made  tbo       '  '     * 
by  this  court. 

[No.  117.] 

Submitted  Nov.  25, 187S.  Dcridrrf  n  -    t- 

IN  ERROR  to  the  Circuit  Coui  i  ^i  * ... 
States  for  the  District  of  Jsii.-^^  .. 

Keenan  &  Co.,  defendants  in  cii^.. 
hall  in  the  court  below,  to  1 1\  -  » 
claimed  to  be  due  them  on  a    '  .  ' 
Mulhall  and  accepted  and  paiu  ^; 

A  jury  was  waived  and  the  < ;« 
court. 

Upon  the  trial  Keenan,  ono  rf  *^ 
testified  that  he  paid  the  drafn>'    ".    • 
he  afterwards  drew  two  draft's  f»n  1 1.. 
for  the  balance,  neither  of  whi*'h  '^ 
cross-examination,  he  idcntifip»i    • 
letter  as  one  written  by  liira  tn  * 

Chicago,  .T'    • 
Jos.  Mulhall,  Esq., 

Dbab  Sib:     The  bearer.    I    • 


Note. — A  party's  hooks  u,   . 
in  his  own  favor — see  note,  :,i 
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companies,  and  the  consolidatiom  became  known 
473*]  as  the  ''Nashville  &  Decatur  *RaUroad 
Company,"  the  appellant  in  this  cause,  and 
that  the  property  and  assets  of  the  former  com- 
pany  passed  into  the  hands  of  the  latter;  that 
the  complainant  presented  his  bonds  for  pay- 
ment to  the  proper  authorities  of  Limestone 
county  in  I860,  and  that  payment  was  refused ; 
and  that  the  defendant,  'The  Nashville  &  Deca- 
tur Railroad  Company,"  though  fully  aware  of 
the  default  of  the  county,  neglected  and  re- 
fused to  provide  for  the  payment  of  the  bonds. 
The  prayer  of  the  bill  is  for  an  account,  for  a 
decree  requiring  the  company  to  pay  the 
amount  that  should  be  found  to  be  due  to  the 
complainant  for  the  foreclosure  of  the  mort- 
gage and  the  sale  of  the  mortgaged  property. 

The  county  of  limestone  failed  to  appear  in 
the  suit,  and  a  decree  pro  canfesso  was  taken 
•gainst  it. 

The  Nashville  &  Decatur  Railroad  Company 
appeared,  and  by  agreement  of  counsel,  in  or- 
der to  expedite  the  case,  filed  a  demurrer,  plea 
and  answer,  and  subsequently  a  second  plea 
and  an  amended  answer  in  support  of  it. 

The  grounds  of  the  demurrer  were  a  want  of 
proper  parties  and  the  absence  of  jurisdiction 
m  tne  court. 

Tlie  principal  question  in  the  case,  and  the 
«ie  upon  which  the  decision  is  now  placed,  is 
whether  these  are  the  proper  parties  in  the  suit. 

The  bill  is  filed  in  the  name  of  John  C.  Orr, 
a  citizen  of  the  state  of  Mississippi,  suing  on 
behalf  of  himself  and  all  others,  the  holders  of 
the  bonds  of  the  county  of  Limestone,  secured 
by  the  mortgage  thereinafter  mentioned,  who 
may  come  in  and  contribute  to  the  expenses  of 
the  suit,  etc. 

The  Nashville  4b  Decatur  Railroad  Company 
and  the  county  of  Limestone  are  the  defendants 
in  the  action. 

It  is  a  general  rule  in  equity  that  all  parties 
entitled  to  litigate  the  same  questions  are  nec- 
essary parties.  All  persons  having  an  interest, 
although  remote,  in. the  subject-matter  of  the 
bill,  must  be  made  parties,  or  the  bill  must  be 
so  framed  as  to  give  them  an  opportunity  to 
eome  in  and  be  made  parties.  Bailey  v.  Inglee, 
2  Paige,  278;  La  Orange  v.  Merrill,  3  Barb.  Ch. 
625.  The  principle  that  all  must  be  made  par- 
474*]  ties  *whose  interests  may  be  affected 
by  the  decree,  is  only  departed  from  where  it 
becomes  extremely  diffici^t  or  inconvenient  to 
enforce  the  rule.  Wendell  v.  Van  Rensselaer, 
1  Johns.  Ch.  344. 

mie  principle  is  also  well  settled  that  when 
it  appears,  on  the  face  of  the  bill,  that  there 
will  be  a  deficiency  in  the  fund,  and  that  there 
are  other  creditors  or  legatees  who  are  entitled 
to  a  ratable  distribution  with  the  complainants, 
and  who  have  a  common  interest  with  them, 
much,  creditors  or  legatees  should  be  made  par- 
ties to  the  bill,  or  the  suit  should  be  brought 
by  the  complainants  in  behalf  of  themselves 
and  all  others  standing  in  a  similar  situation, 
and  it  should  be  so  stated  in  the  bill.  Egberts 
▼.  Wood,  3  Paige,  517;  Mitchell  v.  Lenox,  2 
Paige,  280;  Balduoin  v.  Laivrence,  2  Sim.  &  Stu. 
18.  The  rule  in  the  United  States  courts  is 
thus  expressed:  'That  all  persons  who  have 
any  material  interest  in  the  subject  of  the  liti- 
gation should  be  joined  as  parties,  either  as 
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complainants  or  defendants.**  Bk,  t.  Seton, 
I  Pet.  299;  Story  v.  Livingston,  13  Pet.  369. 

The  frame  of  the  mortgage  now  sought  to  be 
enforced,  differs  from  'the  ordinary  trust  deed, 
or  mortgage,  by  which  the  payment  of  railroad 
bonds  is  secured.  A  tustee  is  ordinarily  named, 
to  whom  the  security  runs  as  mortgagee,  and 
the  instrument  recites  that  the  mortgage  is 
made  to  him  in  trust  to  secure  the  bonds  de- 
scribed to  the  holders  thereof.  Here  the  mort- 
gage is  made  directly  to  the  persons  holding 
the  bonds,  who  are  named,  and  their  several 
interests  described. 

It  begins  thus:  "This  indenture,  made  this 
29th  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-eight,  between 
the  Tennessee  &  Alabama  Railroad  Company, 
.  .  .  of  the  one  part,  and  Jonathan  McDon- 
ald, James  W.  Sloss,  Booth  M.  Jones,  Henry 
W.  Fennell,  James  W.  Allen,  William  T.  Al- 
len, Thomas  Becket,  Benjamin  M.  Grigsby, 
John  C.  Orr,  William  A.  Phillips,  Luke  Pryor, 
Robert  C.  Brickell,  Andrew  C.  L^g,  and  John 
T.  Howard,  of  the  other  part,  witnesseth,"  etc 
After  reciting  the  indebtedness  to  these  indi- 
viduals, the  amounts,  and  the  manner  in  which 
it  accrued,  it  grants,  bargains,  sells,  alienee,  re- 
leases, conveys,  and  confirms  unto  Jonathiui 
McDonald,  James  W.  Sloss,  Booth  M.  Jones, 
and  the  persons  before  named,  fifteen  in  all, 
their  heirs,  executors,  assigns  and  transferrees, 
all  that  parcel  of  land,  describing  the  road-bed 
and  its  appurtenances,  as  security  for  the  pay- 
ment to  each  person  of  the  bonds  held  bv  him. 

The  bill  does  not  distinctly  allege  the  msuffi- 
ciency  of  the  fund  to  pay  all  the  debts  secured 
by  it.  It  does,  however,  allege  that  the  county 
of  Limestone,  the  maker  of  the  bonds,  has  re- 
fused to  pay  them,  that  the  Railroaa  Company 
neglects  to  make  payment,  and  that  the  rights 
and  interests  of  the  bond  holders  are  greatly 
endangered. 

Upon  two  grounds,  therefore,  it  would  seem 
to  be  necessary  that  the  other  bond  holders 
should  be  parties  to  this  suit:. 

*1.  The  adequacy  of  the  security  of  [*475 
the  mortgage  for  the  payment  of  all  the  bonds 
purporting  to  be  secured  by  it  is  quite  doubt- 
mi.  The  fund  is,  to  some  extent,  **tabula  in 
naufragio"  It  is  the  interest  of  every  bond 
holder  to  diminish  the  debt  of  every  other  bond 
holder.  In  so  far  as  he  succeeds  in  doing  that, 
he  adds  to  his  own  security.  Each  holder, 
therefore,  should  be  present,  both  that  he  may 
defend  his  own  claims  and  that  he  may  attack 
the  other  claims,  should  there  be  just  occasion 
for  it.  If,  upon  a  fair  adjustment  of  the 
amount  of  the  debts,  there  should  be  a  defi- 
ciency in  ihe  security,  real  or  apprehended, 
everyone  interested  should  have  notice,  in  ad- 
vance, of  the  time,  place  and  mode  of  sale,  that 
he  make  timely  arrangements  to  secure  a  sale 
of  the  property  at  its  full  value. 

2.  It  is  a  rule  of  general  application,  both  at 
law  and  in  equity,  that  a  suit  upon  a  written 
instrument  must  be  brought  in  the  name  of  all 
who  are  formal  parties  to  it  and  who  retain  an 
interest  in  it.  No  reason  is  shown  in  this  bill 
to  take  the  case  out  of  the  rule.  No  reason  is 
assigned  why  the  fifteen  persons  named  do  not 
unite  in  the  action.  No  allegation  is  made 
that  they  have  been  requested  so  to  unite,  and 
have  refused.    The  general  rule  is  applicable  to 
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this  action.    Rihon  v.  R.  Co,  ante,  367 ;  Shields 
V.  Barrow,  17  How.  130,  15  L.  ed.  158. 

For  the  cause  set  forth  in  the  demurrer,  to 
voit :  a  uDont  of  proper  parties,  the  decree  must 
he  reversed,  and  the  cause  remanded,  toith  di- 
rections to  dismiss  the  hill  toithout  prejudice. 


UNITED  STATES,  Plff., 

V. 

THOMAS  BUZZO. 

(Bee  8.  C.  18  Wall.  125-120.) 

Intent,  essence  of  crime — question  certified, 

1.  Where  the  intent  is  the  essence  of  the  crime 
and  Is  not  found,  no  judgment  can  be  entered  on 
the  special  verdict 

2.  This  court  will  not  decide  a  question  certi- 
fied on  division  of  opinion  between  Judges  of  the 
circuit  court  where  the  decision  would  avail  nothing. 

[No.  130.] 
Argued  Deo,  5,  1873.    Decided  Dee.  22,  1873- 

ON  a  certificate  of  division  of  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Geo,  H,  Williams,  Atty.  Oen.  and 
8*  F*  PUllipsy  Solicitor  Oen.,  for  plaintiff  in 
error: 

The  verdict  is  silent  as  to  the  "intent"  of  the 
defendant,  charged  in  the  information,  and  re- 
quired by  the  statute.  The  facts  (supposing 
the  instrument  to  he  liable  to  a  stamp)  show 
that  the  defendant  has  actually  evaded  the  pro- 
visions of  the  act.  In  a  similar  case  this  court 
has  said,  U.  S.  v.  Kirhy,  7  Wall.  482,  19  L.  ed. 
278 :  "When  the  acts  which  create  the  obstruc- 
tion (evasion)  are,  in  themselves,  unlawful, 
the  intention  to  obstruct  (evade)  will  be  im- 
puted to  their  author,  although  the  attainment 
of  other  ends  may  have  been  his  primary  ob- 
ject." This  is  in  accordance  with  long  estab- 
lished principles.  Rew  v.  Fumival,  and  Jones 
y.  State,  as  reported  in  2  Bennett  &  Heard, 
Lead.  Cr.  Cas.  45,  with  notes. 

To  the  same  effect  is  a  passage  in  2  Tidd, 
Practice,  897:  "And  if  a  special  verdict  on  a 
mixed  question  of  fact  and  law,  find  facts  from 
which  this  court  can  draw  clear  conclusions,  it 
is  no  objection  to  the  verdict  that  the  pury 
have  not  themselves  drawn  such  conclusions, 
and  stated  them  as  facts  in  the  case." 

Whatever  may  be  the  true  doctrine  in  a  case 
where  the  special  verdict  finds  only  such  evi- 
dence as  in  the  judgment  of  a  court  makes  it 
competent  for  a  jury  to  decide,  either  positive- 
ly or  negatively,  as  to  a  fact  in  question,  it 
seems  that  if  the  evidence  so  found  be  such  as 
should  form  the  basis  of  an  instruction  by  the 
court,  that  from  it  the  jury  must  find  in  a  par- 
ticular way,  it  is  immaterial  whether  the  Jury 
fjid  specific  facts  or  only  the  proofs  of  it. 
That  is  the  case  here. 

Messrs.  Oeo*  0.  Shattuck,  B.  R.  Ovrtls  and 
X  Hnbley  Aahton,  for  defendant: 

No  judgment  for  the  United  States  can  be 
entered  by  the  circuit  court  upon  the  special 
verdict  found  in  the  record  and,  therefore,  this 

NoTB. — Oases  certified  on  division  of  circuit 
court;  Jurisdiction  of  O,  8,  Supreme  Court  in;  on 
what  division  should  he — see  note  to  Webster  v. 
Coooer,  13  L.  ed.  U.  S.  825. 


court  will  not  decide  the  question  upon  which 
the  judges  of  that  court  have  divided  in  opin- 
ion, and  will  remand  the  cause  to  that  courts 
either  with  directions  to  award  a  new  trial,  or 
without  any  direction. 

The  act  of  Congress  expressly  makes  the  in- 
tent to  evade  the  provisions  of  the  act  a  neces- 
sary ingredient  of  the  offense  defined  by  it.  It 
is  clear  that  it  was  necessary  that  the  informa- 
tion should  contain  an  allegation  as  it  does, 
that  the  omission  of  the  stamp  was  with  intent 
to  evade  the  act,  and  that  the  junr  could  not 
have  foimd  the  defendant  guilty  of  the  offense 
without  finding  an  intentional  omission  of  the 
stamp,  with  the  purpose  of  evading  the  act. 

The  special  verdict,  however,  is  entirely  si- 
lent in  regard  to  the  matter  of  the  intent  of 
the  defendant. 

It  does  not  find  that,  if  the  instrument  was 
liable  to  stamp  duty,  it  was  issued  without  a 
stamp  with  intent  to  evade  the  act  and,  there- 
fore, however  this  court  might  answer  the 
question  certified  for  its  decision,  the  circuit 
court  could  not  enter  judgment  for  the  United 
States  upon  the  verdict. 

This  court  and  all  the  state  courts  which 
have  given  construction  to  the  act,  so  far  as  we 
are  aware,  have  decided  that  it  is  a  fraudulent, 
and  not  an  innocent  omission,  at  which  the 
penalty  of  the  statute  is  levied. 

Camphell  v.  Wilcox,  10  Wall.  422,  19  L.  ed. 
974;  Harper  v.  Clark,  17  Ohio  St.  192;  Hitch- 
cock  V.  Sawyer,  39  Vt.  412;  Tohy  v.  Chipman, 
13  Allen,  123;  McOovem  v.  Hoeshack,  53  Pa. 
176;  Dudley  v.  Wells,  55  Me.  146. 

This  court  has  said,  that  where,  in  a  special 
verdict,  the  essential  facts  necessary  to  a  judg- 
ment upon  the  verdict  are  not  distinctly  found 
by  the  jury,  it  will  not  decide  any  questions 
upon  which  the  opinions  of  the  judges  of  the 
circuit  court  were  opposed,  and  will  remand 
the  case  to  that  court,  with  directions  to 
award  a  venire  facias  de  novo. 

Barnes  v.  Williams,  11  Wheat.  416;  Pren- 
tice V.  Zanes,  8  How.  485;  Ins.  Co.  v.  Stark, 
6  Cranch,  268. 

Mr.  Justice  Bradley,  delivered  the  opinion 
of  the  court : 

In  this  case  an  information  was  filed  against 
the  defendant,  Buzzo,  under  the  158th  section 
of  the  internal  revenue  act  of  June  30,  1864,  as 
amended  July  13,  1866,  charging  him,  as  clerk 
of  the  Calumet  Mining  Company,  with  making 
and  issuing  a  certain  written  and  printed  evi- 
dence of  money  to  be  paid,  without  the  same 
being  duly  stamped,  and  with  intent  to  evade 
the  provisions  of  the  act.  The  form  of  the  pa- 
per was  as  follows,  to  wit: 


(X)    Calumet  Mining  Company,  (Ten) 
Calumet,  Michn.,  June  25,  1870. 
At  sight  pay  to  my  order, 

TEH  DOLLARS. 
Value  received,  and  charge  the  same  to  ac- 
count of 

(Signed)     T.  W.  Buzzo,  Clerk. 
(Addressed) 
Cha's  W.  Seabuby,  Treas., 

114  State  Street,  Boston. 
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Town  of  Ohio  v.  Mabct.    St.  Clair  Co.'  v.  Lovingston.    652, 553 ;  628, 629 


The  defendant  pleaded  not  guilty,  and  the 
fury  found  a  special  vefdict  setting  forth  the 
circumstances  imder  which  the  defendant  is- 
sued the  draft  in  (juestion,  and  others  of  the 
same  character,  which  he  did  on  behalf  of  the 
Calumet  Mining  Company,  a  corporate  body, 
127*]  at  its  mines  in  Michigan,  in  ^payment 
for  labor  and  other  indebtedness;  the  defend- 
ant being  superintendent  of  the  mines,  and  Sea- 
bury,  the  drawee  of  the  draft,  being  the 
treasurer  of  the  company  at  Boston,  where  the 
drafts  were  redeemed.  The  special  verdict  stat- 
ed that  the  drafts  were  issued  without  being 
stamped,  but  it  did  not  state  that  it  was  done 
with  intent  to  evade  the  provisions  of  the  act. 

As  in  this  case  the  intent  is  the  essence  of 
the  crime  (1  Bish.  Cr.  Proc.  §  280,  2d  ed.  523; 
People  V.  Lohman  (2  Barb.  218,  219)  and  is  not 
found,  no  judgment  can  be  entered  on  the  ver- 
120*]  diet,  •whether  the  facts  disclosed  there- 
in required  a  stamp  to  be  afiixed  to  the  draft  or 
not.  To  decide  the  question  proposed,  there- 
fore, would  avail  nothing.  An  imperfect  ver- 
dict, or  one  on  which  no  judgment  can  be  ren- 
dered, must  be  set  aside,  and  a  venire  de  novo 
awarded.  Bac.  Abr.,  tit.  "Verdict"  (M.) ;  Tidd, 
Pr.,  922,  9th  ed.;  Holland  v.  Fisher,  O.  Bridg., 
187, 188.  The  case  must,  therefore,  be  dismissed. 

It  is  proper  to  observe  that  in  the  case  of  U. 
8,  V.  Isham,  ante,  728,  just  decided  by  this 
court,  we  held  that  no  stamp  is  required  on 
drafts  of  the  kind  above  described,  when  not 
exceeding  $10  in  amount. 

Case  dismissed. 


TOWN  OF  OHIO,  Plff.  in  Err^ 

V, 

GEORGE  0.  MAItCY. 

(See  S.  C.  18  Wall.  652,  663.) 

Trial  by  court,  effect  of  general  finding. 

In  a  case  where  the  parties  waived  a  jury  and 
the  finding  of  the  court  was  general,  and  no  excep- 
tion was  taken  on  the  trial,  the  judgment  affirmed. 

[No.  480.1 

Buhmitted  Dec.  16, 187 S.  Decided  Dec.  22, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  assumpsit  in  the  court 
below,  brought  by  Marcy,  the  defendant  in  er- 
fOT,  a^inst  the  town  of  Ohio,  on  certain  cou- 
pons. The  defendant  filed  a  plea  of  non  assump- 
sit, with  affidavit  thereto  annexed,  denying  the 
execution  of  the  said  bonds  and  coupons,  and 
allying  that  the  same,  if  executed  by  the  su- 
pervisor and  town  clerk,  were  without  the  au- 
thority of  the  town,  and  that  the  town  was  not 
indebted  to  the  plaintiff,  etc. 

The  case  further  appears  in  the  opinion. 

Messrs.  Milton  T.  Peters,  and  J.  B.  " 
ley,  for  the  plaintiff  in  error. 

Mr.  Geo.  O.  Ide  for  defendant  in  error. 

Mr.  Justice  Bfiller  delivered  the  opinion  of 
553* ]  the  court:* 

No  question  is  raised  in  this  case  on  the 
18  Walu  U.  S.,  Book  21. 


pleadings.  The  parties  waived  a  jury  in  writ- 
ing, and  submitted  the  case  to  the  court.  The 
findings  of  the  court  is  general,  namely :  That, 
upon  the  matter  submitted,  the  court  finds  the 
issue  for  the  plaintiff  and  assesses  his  damages 
to  the  sum  of  $4,286.60,  for  which  sum  the 
judgment  was  rendered. 

A  bill  of  exceptions  embodies  all  the  testi- 
mony in  the  case;  but  no  exception  is  taken  to 
the  admission  or  rejection  of  evidence,  or  to 
any  ruling  of  the  court  on  the  trial. 

There  is  nothing  in  the  record,  therefore, 
which  raises  any  question  of  law  that  this  court 
can  consider^  and  the  judgment  is  affirmed. 


COUNTY  OF  ST.  CLAIR,  Plff.  in  Err., 

V. 

JOHN   B.   LOVINGSTON   and  The  Wiggins 

i'erry  Company. 

(See  S.  C.  18  Wan.  628,  620.) 
Pinal  judgment,  what  is — state  judgment. 

1.  No  ludfiment  is  final,  which  does  not  termi- 
nate the  litigation  between  the  parties  to  the  suit 

2.  A  state  judgment  reversing  the  judgment  of 
an  inferior  court  and  remanding  the  cause  for  fur- 
ther proceedings,  is  not  a  final  judgment. 

[Na  463.] 
Submitted  Deo.  12, 187S.  Decided  Dec.  22, 187S. 


IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

The  case  sufficiently  appears  in  the  opinion. 
Messrs.  O.  Koemer  and  R.  A.  Hatcher,  for 
plaintiff  in  error: 

Mr.  W,  H*  Underwood,  for  defendants  in 
error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court : 

The  writ  of  error  in  this  case  must  be  dis- 
missed on  the  authority  of  Moore  v.  Rohhins,  a 
case  decided  at  this  term  [ante,  758].  Tlie 
judgment  of  the  supreme  court  of  the  state  can- 
not be  regarded  as  a  final  judgment  in  the  sense 
in  which  the  term  was  used  in  the  judiciary 
acts.  No  judgment  is  final  which  does  not  ter- 
minate the  litigation  between  the  parties  to  the 
•suit.  From  the  record  brought  up  to  [*S29 
us  it  appears  that  the  supreme  court  reversed 
the  judgment  which  had  been  obtained  in  the 
circuit  court  and  remanded  the  cause  for  such 
other  and  further  proceedings  as  to  law  and 
justice  shall  appertain.  The  issue  between  the 
parties  may  be  again  tried  in  the  circuit  court, 
and  another  judgment  may  be  recovered  which 
may  be  removed  to  the  supreme  court  for  revi- 
sion. Consequently,  then,  there  has  been  no 
final  determination  of  the  case. 

The  uyrit  of  error  is  dismissed. 

Note. — Wfiat  is  "final  decree**  or  judgment  of 
state  or  other  court,  from  which  appeal  lies — see 
notes,  5  L.  ed.  U.  S.  302 :  17  C  a  A.  238 ;  28  C. 
C.  A.  482 ;  82  a  C  A  475 
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61*]    •THE  SHIP   SAPPHIRE,  etc.,  G.   C. 
Truefant  and  J.  R.  Tibbetts^  Glaimantt,  Appts., 

V. 

I     NAPOLEON  III.,  Emperor  of  the  French. 
=     (See  S  C.  •*The  Sapphire,"  18  Wall.  61-67.) 

Division  of  damages  from  collision — damage  to 
one  vessel — when  to  be  claimed — costs  in  ad- 
miralty, 

1.  Where  damages  from  a  collision  between 
vessels  are  to  be  equally  divided,  when  both  ves- 
sels are  in  fault,  the  sums  representing  the  damage 
sustained  bv  each  must  be  added  and  the  aggre- 
gate divided  between  the  two. 

2.  But  this  rule  is  applicable  only  where  it  ap- 
pears that  both  vessels  have  been  Injured.  If  one 
in  fault  has  sustained  no  injury,  it  is  liable  for 
half  the  damages  sustained  by  the  other,  although 
that  other  was  also  in  fault. 

3.  Where  the  mandate  of  this  court  was  that 
the  damages  be  divided,  if  the  respondent  claimed 
damages  it  was  his  duty  to  assert  and  show  that 
his  vessel  had  been  injured. 

4.  Where  the  respondent  set  up  no  claim  before 
the  final  decree,  that  there  were  any  other  damages 
than  those  which  the  libelant  had  sustained,  ne 
cannot  make  such  a  claim  first  in  this  court. 

5.  Costs  in  admiralty  are  entirely  under  the 
control  of  the  court ;  they  generally  follow  the  de- 
cree, but  circumstances  of  equity,  of  hardship,  of 
oppression,  or  of  negligence,  induce  the  court  to 
depart  from  that  rule  in  a  great  variety  of  cases. 

[No.  133.] 
Argued  Dec.  5,  187S,    Decided  Jan,  5,  187i. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

Dec.  24,  1867,  in  the  district  court  of  Cali- 
fornia, the  Emperor  of  the  French,  Napoleon 
III.,  filed  a  bill  in  admiralty,  against  the  ship 
Sapphire,  in  which  it  is  averred  that  the  trans- 
port Eurayle  was  a  national  vessel,  belonging 
to  the  Imperial  Government  of  France;  that 
Dec.  22,  1867,  a  collision  occurred  in  the  har- 
bor of  San  Francisco,  between  the  said  Eurayle 
and  The  Sapphire,  by  which  the  former  was 
damaged  to  the  extent  of  $16,000;  that  the  col- 
lision was  occasioned  wholly  by  the  negligence, 
inattention  and  want  of  proper  care  and  skill 
on  the  part  of  The  Sapphire,  her  master  and 
crew,  and  not  from  any  fault,  omission  or  neg- 
lect on  the  part  of  The  Eurayle,  her  master 
and  crew. 

A  final  decree  was  entered  by  the  district 
court,  Jan.  13,  1869,  and  a  summary  judg- 
ment against  the  claimants  and  their  sureties, 
for  the  sum  of  $15,000,  the  amount  claimed  in 
the  libel.  Jan.  22,  the  claimants  appealed  to 
the  circuit  court. 

The  circuit*  court,  June  24,  1869,  decreed 
that  the  libelant  receive  of  the  claimants  the 
sum  of  $15,000,  and  the  costs  taxed  in  the 
court  below,  at  $115.50,  and  also  the  costs  of 
that  court ;  it  was  also  decreed  that  a  summary 
judgment  be  entered  against  the  claimants  and 
their  sureties,  for  the  said  amounts. 

An  appeal  from  the  circuit  court  to  the  Su- 
preme Court  of  the  United  States  was  taken 
and  allowed,  July  6,  1869.    See,  XX.,  127. 

The  Supreme  Court  of  the  United  States  re- 
versed the  decision  of  the  circuit  court,  upon 
the  ground  that  the  collision  was  the  result  of 
fault  on  the  part  of  both  vessels,  and  that 
"both  parties  being  in  fault,  the  damages  ought 

Note. — OoUiaion,  measure  of  damages  for — see 
note  to  Smith  v.  Condry,  11  L.  ed.  U.  S.  35 :  and 
noce  to  The  Amiable  Nancy,  4  L.  ed.  U.  S.  456. 
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to  be  equally  divided  between  thenou."  The  conri 
thereupon  remanded  the  cause  to  the  circuit 
court.  Nov.  27,  1871,  the  circuit  ooort,  the 
mandate  of  the  Supreme  Court  having  been 
filed  therein,  July  29,  1871,  reversed  its  prior 
decision,  and  also  the  decree  of  the  district 
court  which  had  been  previously  entered,  and 
thereupon  decreed  that  the  libelant  recover 
against  The  Sapphire,  and  the  said  claimant 
the  sum  of  $7,500,  the  same  being  one  half  of 
the  damages  decreed  by  this  court  in  favor  of 
said  libelant  and  against  said  claimantB.  It 
was  further  decreed  that  the  libelant  recover 
against  the  ship  the  costs  in  the  district  court 
taxed  at  $115.50;  together  vnth  his  costs  in  the 
circuit  court,  taxed  at  $299.70,  amounting  in 
all  to  $415.20,  less  the  sum  of  $137.43,  costs  of 
the  claimants,  expended  in  the  prosecution  of 
their  appeal  to  the  Supreme  Court  of  the  Unit- 
ed States;  it  was  further  decreed  that  a  sum- 
mary judgment  be,  and  the  same  thereby  was 
entered  against  G.  C.  Truefant  and  J.  R.  Tib- 
betts,  the  principals,  and  Henry  B.  Williams 
and  Henry  P.  Blanchard,  the  sureties  on  the 
bond  filed  for  the  release  of  the  ship,  for  the 
sum  of  $7,500  and  for  the  sum  of  $227.77. 

The  claimants  and  owners  of  the  ship  en- 
tered an  appeal  from  the  last  above  mentioned 
decision  of  the  circuit  court  to  this  court. 

Mr,  O.  B.  Ooodriohy  for  appellants: 

The  decree  of  the  circuit  court,  which  was 
entered  Nov.  27,  1871,  is  erroneous: 

First.  In  this;  that  it  decrees  in  favor  of  the 
libelant  for  the  sum  of  $7,500,  being  one  half 
of  $15,000,  the  sum  previously  awarded  to  the 
libelant,  by  the  circuit  court,  as  and  for  dam- 
age sustained  by  the  libelant  as  owner  of  The 
Eurayle,  without  taking  into  consideration  the 
damage  sustained  by  Tke  Sapphire. 

Second.  The  circuit  court  did  not  ascertain 
the  amoimt  of  damage  which  had  been  sus- 
tained by  The  Sapphire,  without  which  ascer- 
tainment the  court  could  not  divide  the  dam- 
ages sustained  by  the  two  vessels,  equally  be- 
tween them. 

Third.  The  libelant  having  failed,  in  the 
judgment  of  that  court,  to  establish  the  case 
set  forth  in  the  libel,  was  not  entitled  to  any 
decree  in  his  favor,  until  after  the  damages  sus- 
tained by  each  of  the  vessels  should  be  ascer- 
tained, and  thereby  show  whether  the  libelant 
had  sustained  a  damage  exceeding  or  less  in 
amount  than  the  damages  sustamed  by  the 
claimant. 

Fourthl  The  decree  of  the  circuit  court  is  er- 
roneous in  allowing  the  libelant  his  costs  in 
the  district  and  in  the  circuit  courts,  to  which 
he  was  not  entitled. 

Fifth.  The  circuit  court  should  have  entered 
a  decree  in  favor  of  the  claimants  for  $137.43, 
the  costs  allowed  them  by  the  Supreme  Court. 
Deducting  this  amount  from  the  costs  allowed 
the  libelant  was  erroneous. 

Sixth.  The  decree  of  the  circuit  court  is  not 
in  conformity  with  the  decree  of  the  Supreme 
Court,  as  is  shown  by  its  mandate,  and  the 
opinion  to  which  it  refers.  The  Supreme  Court 
did  not  direct  the  circuit  court  to  enter  a  de- 
cree in  favor  of  the  libelant,  for  the  sum  of 
$7,500,  or  for  any  other  sum.  The  mandate  and 
the  opinion  of  the  Supreme  Court  has  settled 
that  the  libelant  is  not  entitled  to  recover  upon 
the  case  stated  in  the  libel,  which  is  based 
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upon  the  ou|»puo«a  exclusive  fault  and  wrong  of 
the  claimants;  it  has  decided  that  both  par- 
ties were  in  fault,  and  remanded  the  suit  to 
the  circuit  court  with  directions  to  proceed  and 
dispose  of  the  same  upon  the  principles  appli- 
cable to  such  cases. 

I.  In  a  cause  of  collision  between  two  yes- 
sels,  resulting  from  the  fault  of  both  parties, 
the  damages  sustained  by  each  of  the  vessels 
are  to  be  ascertained,  and  the  entire  aggregate 
sum  divided  between  them.  This  is  the  well 
settled  law  of  the  admiralty,  which  has  been 
recognised  and  established  by  this  court. 

The  Sapphire,  11  Wall.  164,  20  L.  ed.  127; 
The  Ariadne,  13  Wall.  479,  20  L.  ed.  543; 
Cuahing  v.  The  John  Fraaer,  21  How.  184,  16 
L.  ed.  106;  Chamberlain  v.  Ward,  21  How.  648» 
16  L.  ed.  211 ;  The  Oray  Eagle,  9  Wall.  606,  19 
L.  ed.  741;  The  CathaHne,  17  How.  170,  16  L. 
ed.  233;  Rogers  v.  The  8t,  Charles,  19  How. 
108,  15  L.  ed.  563;  The  Maria  Martin,  12  Wall. 
31,  20  L.  ed.  251;  The  Mahey,  iO  Wall.  420,  19 
L.  ed.  963;  The  Seringapatam,  2  Wm.  Rob. 
506;  3  Wm.  Rob.  38;  Maude  &  Pol.  Ship.  312; 
Vauw  V.  Sheffer,  8  Moore,  P.  C.  75. 

n.  In  the  case  at  bar,  the  original  decree  of 
the  circuit  court,  allowing  the  libelant  the  sum 
of  $15,000,  the  amount  claimed  by  him  as  the 
daxnage  sustained  by  The  Eurayle,  has  been  re- 
versed by  this  court.  In  other  words,  the  case 
stated  in  the  libel  has  been  disproved  and  re- 
jected. In  this  state  of  the  cause,  the  libelant 
must  show  the  entire  damage  sustained  by  the 
two  vessels,  and  that  the  damage  to  The  Eu- 
rayle exceeds  that  of  The  Sapphire,  or  he  can- 
not have  a  decree  in  his  favor. 

The  London,  11  Moore,  P.  C.  307;  Kilgour  v. 
Ale^oander,  14  Moore,  P.  G.  173;  Malcomson  v. 
Clayton,  13  Moore,  P.  C.  198. 

In  the  district  court,  and  also  in  the  circuit 
court,  the  claimants  had  no  opportunity  to  show 
the  nature,  extent  or  amount  of  damages  sus- 
tained by  The  Sapphire,  because  the  interlocu- 
tory decree  of  the  district  court  holding  the 
claimants  alone  as  in  the  wrong,  was  carried 
into  the  final  decree,  and  subsequently  affirmed 
t^  the  circuit  court.  It  follows  upon  a  reversal 
of  the  decree  of  the  circuit  court  and  a  remand 
of  the  cause,  that  the  claimants  had  a  right  to 
show  the  nature,  extent  and  amount  of  their 
damage.  Under  the  pleadings  as  they  now 
stand,  if  necessary  to  protect  themselves,  they 
are  at  liberty  in  the  court  below  to  specify 
more  particularly  their  damage,  or  they  may 
file  an  amended  or  supplementary  answer,  stat- 
ing the  amount  and  character  of  the  damages 
sustained  by  The  Sapphire  in  the  collision. 

WUliama  v.  Gihhes,  20  How.  535,  15  L.  ed. 
1013;  Chaires  v.  U.  8,  3  How.  611;  Sihhald  v. 
U.  8.  12  Pet.  488;  West  v.  Braahear,  14  Pet.  51. 

IV.  In  a  case  of  collision,  in  which  both  par- 
ties are  in  fault,  each  party  pays  his  own  costs. 
The  Monarch,  1  Wm.  Rob.  21. 

Messrs,  O.  OnsUnc  and  M,  Andros,  for 
appellee : 

I.  This  court  held,  that  "Both  parties  being 
in  fault,  the  damages  ought  to  be  divided 
equally  between  them"  (the  two  vessels). 

The  only  damages  which  had  been  considered 
in  the  opinion  of  this  court,  were  the  damages 
which  had  been  sustained  by  The  Eurayle.  No 
allusion  was  made  to  any  damages  sustained 
by  The  Sapphir&    It  is  evident,  Uien,  thai  the 


damages  to  be  equally  divldd''  were  the  dam- 
ages of  The  Eurayle. 

II.  The  libel  and  answer  in  the  transcript, 
when  the  case  was  before  this  court,  only  raiMd 
the  question  of  the  amotmt  of  damages  sus- 
tained by  The  Eurayle.  The  opinion  of  the 
court,  therefore,  that  '*the  damages  ought  to  be 
equally  divided  between  them,"  must  necessa- 
rily be  construed  to  refer  to  the  damages 
proved  to  have  been  sustained  by  The  Eurayle. 

III.  The  question  of  the  amount  of  damages 
sustained  by  The  Sapphire  was  not  in  evidence 
under  the  pleadings  in  the  transcript. 

2  Conk.  Adm.  245,  248;  see,  further,  Jetiks 
V.  Lewis,  1  Ware,  61. 

IV.  In  order  to  go  into  the  proof  of  the 
amount  of  damages  sustained  by  The  Sapphire 
it  is  submitted  that  there  should  have  been  a 
cross-action. 

See,  The  Na/ncy,  referred  to  in  note  to  the 
case  of  The  Celt,  3  Hagg.  Adm.  328;  also,  The 
Maid  of  Auckland,  6  No.  of  Cas.  240,  cited  in  1 
Conk.  Adm.  378 ;  also.  Hay  v.  LeNeve,  1  Conk. 
Adm.,  Cited,  374;  2  Shaw,  Cas.  in  H.  of  Lords 
on  appeal  from  Scotland,  395;  Ex  parte  Du- 
buque d  Pacific  R.  Co,  1  Wall.  69,  17  L.  ed. 
514;  West  v.  Brashear,  14  Pet.  53;  8%bhald  v. 
U.  8.,  12  Pet.  492;  The  8anta  Maria,  10  Wheat. 
432;  8killem  v.  May,  6  Cranch,  267;  The  Vanr 
derhUt,  6  Wall.  225,  18  L.  ed.  823. 

Mr.  Justice  Stroas  delivered  the  opinion  of 
the  court: 

When  this  case  was  here  before,  we  reversed 
the  decree  of  the  circuit  court,  and  sent  down 
a  mandate  directing  that  a  decree  should  be 
entered  in  conformity  with  the  opinion  we 
then  filed.  That  opinion  was  that  both  the 
parties  were  in  fault,  and  that  the  damages 
ought  to  be  divided  between  them.  The  ques- 
tion now  presented,  is  whether  the  new  decree 
which  the  circuit  court  has  made  conforms  to 
our  mandate. 

The  case  was  a  libel  against  the  ship  8ap< 
phire,  in  which  the  libelant  recovered  a  decree 
for  $15,000  damages,  caused  to  his  vessel  by  a 
collision.  The  libdant  averred  that  the  oollisicm 
occurred  solely  in  consequence  of  the  negligent 
conduct  of  The  Sapphire,  and  that  the  libel- 
ant's vessel  was  greatly^  injured  there^.  No 
cross-libel  was  filed,  and  the  answer  put  in, 
though  denying  the  alleged  fault  of  The  Sap- 
phire, and  averring  that  whatever  damaffe  was 
done  was  due  solely  to  the  fault  and  negligence 
of  the  libelanVs  vessel,  made  no  averment  that 
any  injury  had  been  sustained  by  the  ship. 
Upon  this  state  of  the  pleadings  the  case  went 
to  trial,  and  it  was  decreed  that  the  libelant 
recover  the  amount  of  his  damages  sustained 
by  him  in  consequence  of  the  collision  described 
in  his  libel.  A  commissioner  was  then  appoint- 
ed to  ascertain  and  compute  the  amount  of  the 
damages  due  to  the  libelant  and  to  make  report 
to  the  court.  Subsequently  that  conmiissionei' 
reported  the  amount  of  those  damages  to  be 
$16,474,  whereupon  the  court  decreed  that  the 
claimants  and  owners  of  The  Sapphire  pay  to 
the  libelant  the  sum  of  $15,000,  a  part  of  the 
sum  thus  reported,  and  the  amount  claimed  in 
the  libel.  This  decree,  subsecjuently  affirmed 
in  the  circuit  court,  is  one  which  we  reversed, 
sending  the  cause  back  and  directing  the  entry 
of  a  new  decree,  dlvidiiig  the  damages  equally. 
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Our  mandate  was  not  an  order  to  take 
further  proceedings  in  the  case,  in  conformity 
with  the  opinion  of  this  court,  as  was  directed 
in  The  Catharine,  17  How.  170,  15  L.  ed.  233, 
or  to  adjust  the  loss  upon  the  principles  stated 
in  our  opinion,  as  was  direct^  in  Gushing  v. 
The  John  Frazer,  21  How.  184,  16  L.  ed.  106, 
but  it  was  specially  to  enter  a  decree  in  con- 
56*]  formity  with  the  •opinion  of  this  court- 
See,  also,  Rogers  v.  The  8t,  Charles,  19  How. 
108,  15  L.  ed.  563.  Of  what  damages  did  we 
order  an  equal  division  T  There  were  no  others 
asserted  or  claimed  than  those  sustained  by  the 
libelant.  We  do  not  say  that  a  cross  libel  is  al- 
ways necessary  in  a  case  of  collision  in  order  to 
enable  claimants  of  an  offending  vessel  to  set 
off  or  recoup  the  damages  sus^ined  by  such 
vessels,  if  both  be  found  in  fault.  It  may,  how- 
ever, well  be  questioned  whether  it  ought  not  to 
appear  in  the  answer  that  there  were  such  dam- 
ages. It  is  undoubtedly  the  rule  in  admiralty 
that  where  both  vessels  are  in  fault  the  sums 
representing  the  damage  sustained  by  each 
must  be  added  together  and  the  aggregate  di- 
vided between  the  two.  This  is  in  effect  deduct- 
ing the  lesser  from  the  greater  and  dividing  the 
remainder.  But  this  rule  is  applicable  only 
Avhere  it  appears  that  both  vessels  have  been  in- 
jured. If  one  in  fault  has  sustained  no  injury, 
it  is  liable  for  half  the  damage  sustained  by  the 
other,  though  that  other  was  also  in  fault.  And, 
80  far  as  the  pleadings  show,  that  is  the  case 
now  in  hand.  But,  without  deciding  that  the 
claimants  of  The  Sapphire  were  not  at  liberty 
to  show  that  their  ship  was  damaged  by  the 
collision,  and  to  set  off  those  damages  against 
the  damages  of  the  libelant,  it  must  still,  we 
think,  be  held  they  have  waived  any  such  claim- 
If  our  mandate  was  not  a  direction  to  enter  a 
decree  for  one  half  the  damages  of  the  libelant 
— ^if  its  meaning  was  that  a  decree  should  be 
made  dividing  the  aggregate  of  loss  sustained 
by  both  vessels,  which  may  be  conceded — it  was 
the  duty  of  the  respondents  to  assert  and  to 
show  that  The  Sapphire  had  been  injured.  This 
they  made  no  attempt  to  do.  When  the  cause 
went  down  they  neither  asked  to  amend  their 
pleadings,  nor  to  offer  further  proofs,  nor  to  have 
a  new  reference  to  a  commissioner.  So  far  as  the 
record  shows,  they  set  up  no  claim,  even  then, 
or  at  any  time  before  the  final  decree,  that  there 
were  any  other  damages  than  those  which  the 
libelant  had  sustained.  It  is  not  competent  for 
them  to  make  such  a  claim  first  in  this  court. 
We  cannot  say,  therefore,  the  court  below  did 
not  decree  in  accordance  with  our  mandate. 

The  appellants  further  complain  that  it  was 
57*]  erroneous  to  *allow  the  libelant  his  costs 
in  the  district  and  circiiit  courts,  deducting 
therefrom  the  costs  allowed  them  by  this  court 
— ^i.  e.,  the  costs  of  the  reversal  of  the  former 
decree.  We  do  not  perceive,  however,  in  this 
any  such  error  as  requires  our  interposition. 
Ck>sts  in  admiralty  are  entirely  under  the  con- 
trol of  the  court.  They  are  sometimes,  from 
eauitable  considerations,  denied  to  the  party 
who  recovers  his  demand,  and  they  are  some- 
times given  to  a  libelant  who  fails  to  recover 
anything,  when  he  was  misled  to  commence  the 
suit  by  the  act  of  the  other  party.  Doubtless 
they  generally  follow  the  decree,  but  circum- 
stances of  equity,  of  hardship,  of  oppression  or 
of  negligence  induce  the  court  to  depart  from 
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that  rule  in  a  great  variety  of  cases.  In  the 
present  case,  the  costs  allowed  to  the  libelant 
were  incurred  by  him  in  his  effort  to  recover 
what  has  been  proved  to  be  a  just  demand,  and 
a  denial  of  them,  under  the  circumstances  of 
the  case,  would,  we  think,  be  inequitable. 
The  decree  of  the  Circuit  Court  is  affirmed. 


ADOLPH    GUTTMAN    and    Andrew    Stuart> 

Appts., 

V, 

UNITED  STATES. 

(See  S.  C.  18  Wall.  84-91.)  ^ 

Capture  hy  Indians,  when  not  capture  hy  enemy 
— claim  of  carrier. 

1.  A  capture  of  property  by  a  band  of  hostile 
Indians  Is  not  necessarily  a  capture  by  an  enemv, 
within  the  meaning  of  the  act  of  Mar.  3,  1849, 

groviding  for  the  payment  for  property  captured 
y  an  enemy  while  employed  in  the  service  of  the 
United  States. 

2.  A  carrier  or  transporter  for  the  United  States, 
of  stores  and  supplies  of  a  military  character,  was 
not  in  the  military  service  of  the  United  States, 
and  can.  therefore,  claim  no  benefit  onder  the 
said  statute  for  property  lost. 

[No.  167.] 
Argued  Deo.  16,  1873.      Decided  Jan.  5,  1874. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Messrs.  Dnrant  d  Horner,  and  C.  F.  Peck, 
for  appellants. 

Mr.  O.  H.  Hill,  Asst.  Atty.  Qen.,  fcnr  United 
States. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 

The  appellants  presented  their  petition  to  the 
court  of  claims,  asking  to  be  allowed  the  value 
of  fifty-six  oxen  alleged  to  have  been  captured 
by  a  band  of  hostile  Indians,  which  were  total- 
ly lost  to  them.  The  United  States  demurred 
to  the  claim  as  set  forth,  and  the  court  of 
claims  sustained  the  demurrer. 

The  claim  was  based  upon  the  statute  of 
1849,  entitled  "An  Act  to  Provide  for  the  Pay- 
ment  of  Horses  and  Other  Property  Lost  or 
Destroyed  in  the  Military  Service  of  the 
United  States." 

A  contract  was  entered  into  on  the  25th  day 
of  July,  1864,  between  the  United  States  quar- 
termaster, Hodges,  on  the  part  of  the  United 
States,  and  Stuart,  one  of  the  claimants,  of  the 
other  part.  By  the  first  article  of  the  contract, 
it  was  agreed  that  Stuart  "Should  receive  such 
military  stores  and  supplies  as  may  be  offered 
or  turned  over  to  him  for  transportation,  and 
to  transport  the  same  with  all  nossible  dis- 
patch" between  the  points  specified. 

By  the  second  article  it  was  agreed  that 
Stuart  should  transport  "Any  number  of 
poimds  of  military  stores  and  supplies,  from 
and  between  100,000  pounds  and  10,000,000 
pounds  in  the  aggregate." 

The  tenth  article  was  as  follows: 

Article  X.  That  the  said  Andrew  Stuart  shall 
be  furnished  with  a  suitable  escort  for  the  pro- 
tection of  the  supplies,  should  he  be  required 
to  transport  in  any  one  train  a  less  quantity 
than  125,000  pomidB,  but  whenever  rec^ired 
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to  transport  125,000  pounds  or  more,  then  no 
escort  snail  be  fumisned." 

The  petition  alleges: 

'That  in  the  month  of  July,  1864,  while  Stu- 
art was  proceeding,  in  execution  of  said  con- 
tract, with  a  train  of  wagons,  from  Fort  Leav- 
enworth, Kansas,  to  Fort  Union,  New  Mexico 
Territory,  the  said  train  was,  on  the  12th  day  of 
July,  1864,  in  the  vicinity  of  Cow  Creek,  Kan- 
sas, attacked  by  a  band  of  hostile  Indians,  and 
without  any  fault  or  neglect  on  the  part  of  the 
claimants,  or  any  of  them  or  their  agents,  fifty- 
six  head  of  oxen,  employed  in  moving  said  train, 
were  captured  by  the  said  band  of  hostile  In- 
diansi  and  no  part  thereof  has  been  recovered." 

Three  questions  arise  upon  the  case: 

1.  Was  the  capture  of  the  property  made 
<*by  an  enemy,"  within  the  meaning  of  the 
statute? 

2.  Was  the  property,  at  the  time  of  its  cap- 
ture, "in  the  military  service  of  the  United 
States?" 

3.  Does  the  tenth  article  above  quoted  im- 
pose upon  the  owner  the  risk  to  which  the 
proper^  was  exposed? 

So  far  as  it  may  be  necessary,  these  questions 
will  be  considered: 

First.  The  allegations  of  the  petition  respect- 
ing the  character,  numbers,  nation  or  position 
of  the  capturing  party  are  quite  meager.  It  is 
said  merely,  that  the  train  "was  attacked  by  a 
band  of  hostile  Indians,"  and  that  the  oxen 
'S^ere  captured  by  the  said  band  of  hostile  In- 
dians." A  '*band"  means  a  company  of  per- 
sons; perhaps  a  company  of  armed  persons,  as 
we  may  well  assume  to  have  been  the  case  in  this 
instance.  We  have  no  means  of  knowing  how 
many  persons  composed  this  band;  what  was 
their  organization  if  any;  or  under  what  pre- 
tense, name  or  authority  they  made  the  attack 
and  capture.  We  know  only  that  they  were  In- 
dians, and  that  they  were  hostile.  The  fact  that 
they  were  Indians  gives  no  light.  Many  Indians, 
both  in  tribes  and  as  individuals,  were  friendly 
to  the  United  States  in  its  late  civil  contest,  as 
others  were  hostile.  The  Indian  tribes  and  in- 
dividuals are  subject  to  the  laws  of  the  United 
States,  and  of  the  states  in  which  they  are  lo- 
cated. The  Cherokee  Tobacco,  11  Wall.  619,  20 
L.  ed.  228.  The  claimants  do  not  even  state  to 
whom  or  to  what  these  Indians  were  hostile. 
They  may  have  been  hostile  to  the  government 
of  the  United  States;  they  may  have  been  hos- 
tfle,  inimical,  or  unfriendly  to  the  owners  of  the 
cattle  only.  The  hostility  may  have  been  from 
the  enmity  of  an  organized  community  to  the 
United  States  as  a  party  engaged  in  war,  or  it 
may  have  been  a  hostility  to  the  owners  of  cattle, 
because  they  had  the  cattle  and  because  the  In- 
88*]  diajis  desired  *the  animals  for  their  own 
use.  In  the  one  case  the  capture  would  have 
beat  that  of  an  enemy,  in  the  other  that  of  ma- 
rauders and  plimderers  only.  The  petition 
should  have  b^n  more  full  and  more  specific  In 
its  statements.  The  law  assumes  that  these  de- 
ficiencies in  it  exist  because  the  petitioner  could 
not  with  advantage  to  his  case  supply  them. 

Second'  Was  the  property  t^us  captured  in 
"the  military  service  of  the  United  States  ?"  By 
his  contract  of  the  25th  of  July,  1864,  did  Stu- 
art enter  into  the  military  service  of  the  United 
States,  and  was  he  acting  in  such  military  serv- 
ice when  his  property  was  captured,  or  was  he 
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a  transpoi'ter,  a  carrier,  a  contractor  merely? 
By  the  first  article  of  his  contract  he  imdertakes 
to  '^transport"  "all  such  military  stores  or  sup- 
plies as  may  be  turned  over  to  him  for  trans- 
portation" from  Forts  Riley  and  Leavenworth, 
and  the  town  of  Kansas,  to  New  Mexico  or  Colo- 
rado. In  the  second,  fourth,  fifth,  sixth,  eighth, 
eleventh,  twelfth,  thirteenth,  and  sixteenth  ar- 
ticles the  duty  is  clearly  pointed  out  and  named 
as  that  of  transporting  and  delivering.  A  con- 
tractor or  carrier  is  in  no  sense  a  soldier.  In 
no  just  sense  is  he  engaged  in  war,  although  he 
may  transport  the  articles  used  in  war.  He  car- 
ries forth  and  he  carries  back  supplies  and  stores 
for  those  who  are  en^ged  in  war,  but  takes  no 
personal  part  in  it.  He  carries,  in  the  present 
case,  during  the  period  between  April  and  Sep- 
tember, of  the  year  1864,  from  the  points  to  the 
points  named.  There  is  no  allegation  that  in 
the  month  of  July,  when  the. capture  took  place, 
actual  war  was  going  on  in  Kansas,  or  in  the 
region  between  Kansas  and  New  Mexico,  or 
Colorado,  or  that  the  train  from  which  the  cap- 
ture was  made  was  a  part  of  a  military  expedi- 
tion. The  stores,  supplies,  baggage  trains,  the 
"impedimenta"  of  an  army,  are  undoubtedly 
a  portion  of  the  army,  and  those  engaged  in  the 
management  and  control  of  them  are  in  the  mil- 
itary service.  These  are  indeed  vital  to  its  ex- 
istence, and  their  collection  and  protection  are 
among  the  most  anxious  duties  of  a  careful  com- 
mander. But  the  collection  and  transportation 
from  post  to  post  of  stores  and  supplies,  remote 
from  the  seat  of  actual  war,  not  forming  a  por- 
tion of  *an  advancing  or  retreating  army,  [•89 
is  quite  another  thing.  These  latter  duties  are 
those  of  a  commissary  or  quartermaster,  and 
not  of  a  commanding  officer.  They  may  be  per- 
formed by  soldiers  or  by  civilians,  by  the  army 
or  by  contractors.  Those  engaged  in  them  may 
or  may  not  form  a  portion  of  an  army. 

That  the  statute  of  1849,  under  which  this 
claim  is  made,  was  intended  for  the  indemnity 
of  those  engaged  in  the  actual  military  service 
of  the  United  States,  that  is,  for  enlisted  men 
while  in  the  performance  of  their  duties  as 
such,  is  plain  enough.    9  Stat,  at  L.  414. 

Its  1st  section  provides  for  payment  for 
horses  killed  or  wounded  in  battle,  or  which  shall 
have  been  injured  or  destroyed  by  dangers  of  the 
seas  on  a  United  States  transport  vessel,  or 
which  shall  have  been  abandoned  for  want  of 
forage  by  order  of  a  superior  officer,  with  cer- 
tain provisions  respecting  deductions  from  fu- 
ture pay,  which  can  only  apply  to  enlisted  men. 
The  payment  is  limited  by  the  words  of  this 
section,  to  "Officers,  volunteers,  rangers,  mount- 
ed militia  men,  or  cavalry  engaged  in  the  mili- 
tary service  of  the  United  States." 

The  2d  section  of  the  act  under  which  the 
present  claim  is  made  is  as  follows: 

"That  any  person  who  has  sustained  or 
shall  sustain  damage  by  the  capture  or  de- 
struction by  an  enemy,  or  by  the  abandonment 
or  destruction  by  the  order  of  the  commanding 
general,  the  commanding  officer,  or  quarter- 
master, of  anv  horse,  mule,  ox,  wagon,  cart, 
boat,  sleigh,  or  namess,  while  such  property  was 
in  the  military  service  of  the  United  States, 
either  by  impressment  or  contract,  except  in 
cases  where  the  risk  to  which  the  property 
would  be  exposed  was  agreed  to  be  incurred  by 
the  owner;  and  any  person  who  has  sustained 
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or  sliall  suBtain,  damage  by  the  death  or  aban- 
donment and  loss  of  any  such  horse,  mule  or 
ox,  while  in  the  service  aforesaid,  in  conse- 
quence of  the  failure  on  the  part  of  the  United 
States  to  furnish  the  same  with  sufficient  for- 
age, and  any  person  who  has  lost,  or  shall  lose, 
or  has  had,  or  shall  have,  destroyed  by  unavoid- 
able accident,  any  horse,  mule,  ox,  wagon,  cart, 
boat,  sleigh,  or  harness,  while  such  property 
was  in  the  service  aforesaid,  shall  be  allowed 
and  paid  the  value  thereof  at  the  time  he  en- 
tered the  service:  Provided,  it  shall  appear  that 
such  loss,  capture,  abandonment,  destruction 
or  death  was  without  any  fault  or  negligence 
on  the  part  of  the  owner  of  the  property,  and 
while  it  was  actually  employed  in  the  service 
of  the  United  States." 

This  section  provides  in  its  first  clause  for 
an  indemnity  for  the  loss  of  any  horse,  mule> 
ox,  wagon,  etc.,  arising  from  capture  or  de- 
struction by  an  enemy,  or  where  the  property 
has  been  abandoned  or  destroyed  by  the  order 
of  a  commanding  officer,  while  such  property 
was  in  the  military  service  of  the  United  States, 
either  by  impressment  or  by  contract.  This 
military  service  is  the  same  as  that  spoken  of 
in  the  1st  section,  to  wit:  in  battle,  or  service 
as  soldiers  under  the  command  of  officers  of  the 
army.  The  destruction,  abandonment  or  cap- 
ture is  that  of  the  same  enemy,  to  wit:  an  or- 
ganized hostile  force.  And  the  same  rule  is 
applicable  whether  the  property  was  in  such 
actual  service  by  the  consent  and  agreement 
of  the  owner,  as  by  hire,  or  whether  it  had  been 
forcibly  seized  b^  the  government;  that  is  to 
say:  "either  by  impressment  or  contract,"  un- 
less the  owner  had  agreed  himself  to  bear  the 
hazard  of  the  loss. 

The  next  paragraph  of  the  section  provides 
for  a  loss  by  death  or  abandonment  in  conse- 
ouence  of  failure  on  the  part  of  the  United 
States  to  supply  sufficient  forage,  or  where  the 
loss  has  occurred  "by  unavoidable  accident" 
while  such  property  "was  in  the  service  afore* 
said."  In  each  case  the  value  of  the  article  to 
be  paid,  is  its  value  at  the  time  such  person 
"entered  the  service." 

To  all  these  provisos  is  added  the  final  and 
sweeping  oualincation,  in  these  words:  **PrO' 
videi,  it  snail  appear  that  such  loss,  capture, 
abandonment,  destruction,  or  death  was 
90*]  *  without  fault  or  negligence  on  the  part 
of  the  owner  of  the  property,  and  while  it  was 
actually  employed  in  the  service  of  the  United 
States.*^ 

Was  the  claimant  personally  in  the  service 
of  the  United  States,  and  when  did  he  enter  it, 
if  at  all,  and  what  were  his  duties?  It  does 
not  appear  that  he  was  obliged  to  be  with  the 
train  in  person,  or  even  that  he  was  with  it  at 
the  time  of  the  loss. 

Upon  the  claimant's  construction  of  the  stat- 
ute, if  his  whole  train  had  been  destroyed  bv 
lightning  or  b^  tempests,  by  unexpected  drouth 
or  overwhelming  heat,  his  claim  for  indemnity 
would  have  been  perfect.  A  destruction  "by 
unavoidable  accident"  of  any  horse,  mule,  ox, 
wagon,  or  cart  is  provided  for  with  equal  clear- 
ness as  where  the  loss  occurs  by  abandonment 
or  by  the  capture  of  an  enemy. 

This  construction  is  not  admissible*  The 
claimant  was  a  carrier  or  transporter  of  stores 
or  supplies  for  the  United  States,  which  stores 
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and  supplies  were  of  a  military  character,  ana 
which  would  be  used  by  the  United  States  as 
their  convenience  or  necessity  required.  He 
contracted  to  carry  the  stores,  and  the  govern- 
ment contracted  to  pay  him  $1.97  per  hundred 
pounds.  He  was  not  in  the  military  service  of 
the  United  States,  and  can,  therefore,  claim  no 
benefit  under  the  statute  of  1849. 

It  is  not  perceived  that  the  claimaat's  case  is 
aided  by  the  statute  of  1863.  12  Stat,  at  L. 
743,  §  5.  That  statute  enacts  that  the  pro- 
visions of  the  act  of  1849  shall  be  ''applicable 
to  steamboats  and  other  vessels,  to  railroad 
cars  and  engines,  when  destroved  imder  the 
circumstances  provided  for  in  the  said  act." 

We  know,  from  the  recent  events  of  our  his- 
tory, that  steamboats  and  railroad  trains  were 
actually  and  usefully  employed  as  adjuncts 
of  the  army,  that  they  were  used  in  military  ex- 
peditions, and  on  some  occasions  that  the  trains 
were  captured  and  destroyed  by  the  enemy. 
These  engines,  both  of  war  and  of  peace,  when 
employed  in  the  actual  military  service  of  the 
United  States,  are  entitled  to  the  same  indem- 
nity as  the  other  property  referred  to. 

*The  tenth  article  of  the  contract  re-  [*91 
quires  no  discussion.  It  is  quite  immaterial 
in  any  view  of  the  case. 

The  judgment  of  the  Court  of  OUUme  is  af- 
firmed. 


THE     WASHINGTON     UNIVERSITY     OF 
MISSOURI,  Appt., 

GEORGE  B.  FINCH,  Assignee  of  James  J. 
Daily,  Bankrupt,  et  aU 

(See  8.  C  18  Wall.  106-111.) 

Sale  under  deed  of  trust,  when  valid  during 
war — when  proceedings  void  during  war — 
property  of  disloyal  citizen. 

fl.  A  sale  of  real  estate  made  under  a  power 
contained  in  a  deed  of  trust  executed  before  the 
late  civil  war,  is  valid  notwithstanding  the 
grantors  in  the  deed,  which  was  made  to  secnre  the 
payment  of  promissory  notes,  were  citisens  and 
residents  of  one  of  the  states  declared  to  be  in 
insurrection  at  the  time  of  the  sale,  made  while 
the  war  was  flagrant. 

2.  This  court  has  never  gone  further  in  protect- 
ing the  proper^  of  citizens  residing  in  such  insur- 
rectionary states  from  Judicial  sale,  than  to  declare 
that  where  such  citizen  has  been  driven  from  his 
home  by  a  special  military  order  and  forbidden  to 
return,  judicial  proceedings  against  him  were  void. 

8.  The  property  of  such  citizens  found  in  a  loy- 
al state,  is  liable  to  seizure  and  sale  for  debts  con- 
tracted before  the  outbreak  of  the  war,  as  in  the 
case  of  other  non-residents. 

[No.  105.] 
Submitted  Deo.  6, 187S.    Decided  Jan,  5, 187^, 

APPEAL  from  the  Circuit  CJourt  of  the  Unit- 
ed States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr,  John  M.  Knun,  for  appellant: 
I.  That  the  power  contained  m  the  deed  of 
trust  is  sufficient  to  authorize  the  trustee  to  sell 
the  premises  in.  question,  if  the  notes  or  either 
of  them  were  not  paid  when  due,  is  not  denied. 
Nor  is  it  denied  that  it  was  lawful  for  the  Uni- 
versity to  purchase  at  the  trustee's  sale.  Sales 
by  a  mortgagee  or  trustee,  under  a  power  of 
sale  contain^  in  the  mortgage  or  deed  of 
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tmit,  AM  Talid  under  the  laws  of  the  state  of 
Missouri. 

When  a  sale  is  made  by  a  trustee,  under  a 
power  of  sale  in  the  deed  of  trust,  the  holder 
of  the  notes  or  debts  secured  by  such  deed  may 
become  the  purchaser  at  such  trustee's  sale. 

Carson  t.  Blakeyi  6  Mo.  273;  Deatrelum  v. 
Boudder,  11  Mo.  488;  Hurt  v.  KeUy,  43  Mo. 
238;  2  Wagner,  Stat.,  ch.  99,  §  13. 

IL  The  theory  on  which  complainant's  bill 
rests  is,  that  Washington  University,  by  reason 
of  its  purchase  of  the  property  at  the  trustee's 
sale,  fciecame  trusts  of  complainants,  and  that 
the  property,  notwithstanding  the  sale,  was  in 
the  hands  of  the  University  merely  as  security 
for  complainant's  indebtedness,  and  that,  after 
satisfying  the  same,  the*  surplus,  if  any,  must 
be  accoimted  for  to  them.  There  is  no  other 
theory  on  which  this  bill  can  depend. 

m.  The  appellant,  the  Washington  Univer- 
sity, denies  that  it  is  a  trustee,  ana  denies  that 
It  can  be  held  to  account  for  the  surplus  to  the 
complainant. 

As  already  shown,  the  holder  of  the  notes 
secured  by  the  deed  of  trust  had  lawful  right, 
under  the  laws  of  Missouri,  to  purchase  at  the 
trustee's  sale. 

But,  independent  of  the  local  law  of  Mis- 
souri, there  is  no  principle  or  rule  in  equity 
that  forbids  the  University  from  purchasing 
the  property  at  the  trustee's  sale. 

The  court  below,  in  rendering  its  decrees  in 
this  case,  proceeded  on  the  theory  that  the  sale 
during  the  war,  by  the  trustee,  under  the  power 
in  the  deed  of  trust,  was  absolutely  voia,  the 
debtors  being  at  the  time  residents  of  Virginia. 

This  is  the  only  theory  upon  which  the  de- 
cree can  rest. 

But  the  anomaly  in  this  proceeding  oonsists 
in  compelling  the  purchaser  of  the  property  to 
account  to  complainant  for  any  profit  made  by 
a  subsequent  sale  of  the  same  property,  not- 
withstanding the  trustee's  sale  was  voia. 

The  decree  does  not,  in  terms,  nor  by  impli- 
cation, affirm  the  trustee's  sale. 

The  complainants,  probably,  state  their  case 
broad  enough  to  justify  a  decree  declaring  the 
trustee's  sale  void;  but  they  do  not  ask  for 
such  a  decree,  unless  it  be  under  a  general 
prayer  for  their  relief. 

It  is  a  fundamental  principle  in  equity  pro- 
eeedings,  that  a  decree  can  only  rest  upon  the 
case  steted  in  the  complainant's  bill.  Here  the 
bill  states  the  case  for  a  decree,  vacating  the 
sale  by  the  trustee,  while  the  decree  requires 
the  defendant  to  account.  The  decree,  there- 
fore, is  inconsistent  with  the  bill  and  cannot 
be  sustained. 

IV.  The  court  below,  in  passing  this  decree, 
in  effect  decided  that  the  power  in  the  deed, 
authorising  the  trustee  to  sell  the  land,  was  sus- 
pended during  the  war,  the  complainants  being 
at  the  time  within  the  confederate  states.  This 
is  error.  Upon  no  theory  of  the  law  can  this 
ruling  be  upheld.  To  determine  this  question 
it  is  necessary  to  consider  the  power  contained 
in  the  deed  of  trust,  its  scope  and  object. 

By  this  deed  the  title  to  the  property  de- 
scribed was  vested  in  the  trustee,  with  power, 
in  case  of  the  non-payment  of  the  debt,  to  sell 
the  land,  and  out  of  the  proceeds  of  the  sale 
to  pay  the  debt  and  account  for  the  surplus,  if 
any,  to  tlie  debtors. 
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This  power  is  irrevocable.  Even  the  death 
of  the  grantors  would  not  work  a  revocation  of 
this  power.  It  could  only  be  extinguished  by 
payment  or  satisfaction  of  the  debt.  The  power 
to  the  trustee  to  sell  the  land  is  ample  in  itself, 
and  if  the  debt  is  not  paid,  there  is  an  implied 
duty  resting  on  the  trustee  to  sell,  whenever 
requested  so  to  do  by  the  holder  of  the  debt. 

No  act  of  the  debtor,  nor  his  death,  can  stay 
the  hands  of  the  trust^,  save  only  the  payment 
of  the  debt.  The  only  condition  or  limitation 
upon  the  trustee  in  the  execution  of  this  power, 
is,  that  he  shall  first  give  thirty  days'  notice  of 
the  time  and  place  of  sale,  describing  the  prop- 
erty to  be  sold,  etc.,  but  the  required  notice  is 
not  directed  to  the  debtor  nor  to  the  creditor, 
but  it  is  general  and  is  designed  to  solicit  bid- 
ders or  purchasers  for  the  property  to  be  sold. 

It  is  not  deemed  necessary  to  refer  to  or  dis- 
cuss the  questions  decided  in  Dean  v.  Nelson, 
10  Wall.  158,  19  L.  ed.  926,  or  other  like  cases, 
because,  as  already  stated,  they  are  not  <m  a 
footing  with  this  case,  but  are  controlled  by 
different  principles. 

Messrs,  W.  H*  Iiotoher  and  Jno.  J.  Weed, 
for  appellees: 

That  the  late  rebellion  was  a  war  within  the 
meaning  of  the  law  of  nations,  and  was  fol- 
lowed by  the  same  consequences  as  any  other 
war,  has  been  repeatedly  held  l^  this  court. 

Prize  Cases,  2  Black,  666,  17  L.  ed.  476;  The 
Venice,  2  Wall.  258,  17  L.  ed.  866;  Mrs,  Aleoh 
ander*s  Cotton,  2  Wall.  404,  17  L.  ed.  915; 
Hanger  v.  Ahhott,  6  Wall.  532,  18  L.  ed.  939; 
U.  8,  V.  Qrossmayer,  9  Wall.  72,  19  L.  ed.  627. 

It  is  contended  that  the  deed  of  trust  in  this 
case,  containing  a  power  of  sale,  and  providing 
the  manner  of  giving  notice,  is  not  within  the 
rule  laid  down  in  the  cases  heretofore  decided 
by  this  court.  But  there  is  no  groimd  for  the 
distinction  sought  to  be  made.  In  the  first 
place,  a  sale  could  only  be  made  when  the  notes 
became  lawfully  due  and  payable,  and  default 
was  made  in  the  payment  of  the  same.  But 
the  notes  had  not  become  due  and  lawfully 
payable,  for  the  law  intervened  and  prohibited 
the  debtor  from  paying,  and  the  creditor  from 
receiving,  and  how  can  it  be  that  the  notes  are 
payable  lawfully? 

If  the  money  was  forwarded  by  the  debtor 
and  it  reached  him,  he  could  not  apply  it  to 
payment  of  the  notes,  but  should  turn  it  over 
to  the  district  attorney,  whose  duty  it  was 
made,  especially,  to  enforce  the  Proclamation 
of  the  President.  The  debtors  were  no  way  in 
default.  No  laches  can  be  imputed  to  them. 
The  law  interfered  and  prevented  the  payment, 
and  the  statutes  of  limitations  would  not  run 
under  such  circumstances.    Hanger  v.  Abbott, 

Are  they  at  fault  for  not  doing  what  the  law 
would  not  permit  them  to  do?  Is  it  necessary 
to  do  more  than  to  state  the  proposition  ?  Kan- 
awha Coal  Co,  V.  Kanawha  d  Ohio  Coal  Co.  7 
Blatchf.  391. 

Here,  no  default  was  made  by  the  debtor  be- 
cause the  law  prohibited  them  from  paying  as 
well  as  the  creditor  from  receiving,  and  no  no- 
tice, that  is,  legal  notice,  was  given,  and  the 
sale  by  this  trustee  was  void.  But  I  should  be 
contented  to  submit  the  case  on  the  authority 
of  Dean  v.  Nelson,  10  WalL  158,  19  L.  ed.  926. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

James  J.  Daily  and  Edward  R.  Chambers 
purchased  of  W,  G.  Elliott,  in  March,  1860,  cer- 
tain real  estate  in  St.  Louis,  Mo.  For  the  prin- 
cipal part  of  the  purchase  money  they  gave  him 
107*]  their  promissory  *notes,  and  to  secure 
the  payment  of  these  notes  they  made  a  deed 
of  trust  to  Seth  A.  Ranlett,  conveying  the 
property  thus  purchased,  with  authority  to 
sell  it  in  satisfaction  of  these  notes,  if  they 
were  not  paid  as  they  fell  due- 

The  notes  were  assigned  by  Elliott  to  the 
appellant,  the  Washington  University,  and  the 
money  being  unpaid  and  due,  the  real  estate  so 
conveyed  was  sold  by  Ranlett,  in  accordance 
with  the  terms  of  the  trust  deed  to  the  Univer- 
sity, on  the  9th  day  of  December,  1862.  The 
trustee  ikiade  the  University,  which  was  a  cor- 
porate body,  a  deed  for  the  land,  and  the  Uni- 
versity afterwards  sold  it  for  value  to  one 
Kimball. 

Daily  and  Chambers  were  both  citizens  of  the 
state  of  Virginia,  residing  in  the  coimty  of 
Mecklenburg  when  they  bought  the  land  of 
Elliott  and  have  resided  there  ever  since.  Cham- 
bers and  Finch,  assignees  of  Daily,  who  had 
been  declared  a  baiScrupt,  filed  the  bill  on 
which  the  present  decree  is  founded,  on  the 
chancery  side  of  the  circuit  court  of  the  United 
States  for  the  districts  of  Missouri,  to  have  the 
sale  decreed  void,  and  to  have  the  proceeds  of 
the  sale  of  the  land  by  the  University  te  Kim- 
ball declared  a  trust  fund  for  their  use,  and 
the  court  decreed  accordingly. 

The  sole  groimd  of  this  relief  is,  that  the  sale 
by  the  trustees  took  place  during  the  late  civil 
war,  and  that  Daily  and  Chambers  were  citizens 
of  the  state  of  Virginia  resident  within  that 
part  of  the  stete  declared  by  the  President  to 
be  in  a  state  of  insurrection. 

The  argument  is,  that,  inasmuch  as  all  com- 
mercial intercourse  was  forbidden  between  the 
people  of  the  loyal  stetes  and  those  residing  in 
the  insurrectionary  district,  both  by  virtue  of 
the  act  of  Congress  and  by  the  principles  appli- 
cable to  nations  in  a  state  of  war,  all  processes 
for  the  collection  of  debts  were  suspended,  and 
that  the  complainante  being  forbidden  by  these 
principles  te  pay  the  debt,  there  could  be  no 
valid  sale  of  the  land  for  default  of  such  pay- 
ment. 

The  case  before  us  was  not  one  of  a  sale  by 
judicial  proceeding.  No  aid  of  a  court  was 
needed  or  called  for.  It  was  purely  the  case  of 
the  execution  of  a  power  by  a  person  in  whom 
a  trust  had  been  reposed  in  regard  to  real  es 
tate,  the  land,  the  trustee  and  the  cestui  que 
trust  all  being,  as  they  had  always  been,  within 
a  state  whose  citizens  were  loyally  supporting 
the  nation  in  ito  struggle  with  its  enemies.  The 
conveyance  by  the  complainants  te  Ranlett 
vested  in  him  the  legal  title  of  the  land,  unless 
there  was  a  statute  of  the  state  of  Missouri 
providing  otherwise,  and  if  there  was  such  a 
stetute  it  still  gave  him  full  control  over  the 
title  for  the  purposes  of  the  trust  which  he 
had  assumed.  No  further  act  on  the  part  of 
the  complainants  was  necessary  to  transfer  the 
title  and  full  ownership  of  the  property  to  a 
purchaser  under  a  sale  by  the  trustee. 

The  debt  was  due  and  impaid.  The  obliga- 
tion which  the  trustee  had  assumed  om  a  condi- 
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tion,  had  become  absolute  by  the  presence  of 
that  condition.  If  the  complainants  had  both 
been  dead,  the  sale  would  not  have  been  void 
for  that  reason,  if  made  after  the  nine  months 
during  which  a  statute  of  Missouri  suspends  the 
right  to  sell  in. such  cases.  If  they  had  been  in 
Japan  it  would  have  been  no  legal  reason  for 
delay.  The  power  imder  which  the  sale  was 
made  was  irrevocable.  The  creditor  had  both 
a  leffal  and  moral  right  te  have  the  power  made 
for  nis  benefit  executed.  The  enforced  absence 
of  the  complainants,  if  it  be  conceded  that  it 
•was  enforced,  does  not  in  our  judgment  [  •  109 
afford  a  sufiicient  reason  for  arresting  his  agent 
and  the  agent  of  the  creditor  in  performing  a 
duty  which  both  of  them  imposed  upon  him  be- 
fore the  war  began.  His  power  over  the  sub- 
ject was  perfect;  the  right  of  the  holder  of  the 
note  to  have  him  exercise  that  power  was  per- 
fect. Its  exercise  required  no  intercourse,  com- 
mercial or  otherwise,  with  the  complainants. 
No  military  transaction  would  be  interfered 
with  by  the  sale.  The  enemy,  instead  of  being 
strengthened,  would  have  been  weakened  by  the 
process.  The  interest  of  the  complainants  in 
the  land  might  have  been  liable  to  confiscation 
bjr  the  government,  yet  we  are  told  that  this 
right  of  the  creditor  could  not  be  enforced,  nor 
the  power  of  the  trustee  lawfully  exercised.  No 
authority  in  this  country  or  any  other  is  shown 
to  us  for  this  proposition.  It  rests  upon  infer- 
ence from  the  general  doctrine  of  absolute  non- 
intercourse  between  citizens  of  si^ates  which  are 
in  a  state  of  public  war  with  each  other,  but  no 
case  has  been  cited  of  this  kind  even  in  such  a 
war. 

It  is  said  that  the  power  to  sell  in  the  deed  of 
trust  required  a  notice  of  the  sale  in  a  newspa- 
per, that  this  notice  was  intended  to  apprise  the 
complainants  of  the  time  and  place  of  sale,  and 
that  inasmuch  as  it  was  impossible  for  such 
notice  to  reach  the  complainante  no  sale  could 
be  made.  If  this  reasoning  were  sound,  the 
grantors  in  such  a  deed  need  only  go  te  a  place 
where  the  newspaper  could  never  reach  them 
to  delay  the  sale  indefinitely,  or  defeat  it  alto- 
gether. But  tne  notice  is  not  for  the  benefit  of 
the  grantor  in  the  sense  of  notice  te  him.  It  is 
only  for  his  benefit  by  giving  notoriety  and  pub- 
licity of  the  time,  the  terms  and  the  place  of 
sale,  and  of  the  property  te  be  sold,  that  bid- 
ders may  be  invited,  competition  encouraged, 
and  a  fair  price  obtained  for  the  property.  As 
to  the  grantor,  he  is  presumed  to  know  that  he 
is  in  default  and  his  property  liable  te  sale  at 
any  time;  and  no  notice  to  him  is  required. 

But  the  authority  of  certain  cases  decided  in 
this  court  is  relied  on,  in  which  the  effect  of 
the  state  of  the  late  civil  war  *is  consid-  [  *  1 10 
ered,  in  judicial  proceedings,  between  parties 
residing  on  different  sides  of  what  has  been 
called  the  line  separating  the  belligerente. 

The  first  of  these  is  that  of  Hanger  v.  Abbott, 
6  WaU.  532,  18  L.  ed.  939.  That  case  laid  down 
the  proposition  that  when  a  citizen  of  a  state 
adhering  during  that  war  te  the  national  cause 
brought  suit  afterwards  against  a  citizen  resid- 
ing during  the  war  within  the  limits  of  an  in- 
surrectionary stete,  the  period  during  which 
the  plantiff  was  prevented  from  suing  by  the 
stete  of  hostilities,  should  be  deducted  from 
the  time  necessary  te  bar  the  action  woder  the 
statute  of  limitetions.  It  decided  nothing  more 
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than  tids.  It  did  not  even  decide  tkat  a  similar 
mle  was  applicable  in  a  suit  brought  by  the  lat- 
ter against  the  former.  And  it  decided  nothing 
la  the  question  now  before  us,  even  if  the  sale 
here  ha:d  been  under  a  judicial  proceeding. 

Another  case  is  that  of  Dea/n  v.  Nelson,  10 
WalL  158,  19  L.  ed.  926.  If  the  present  had 
been  a  sale  under  judicial  order,  that  case 
would  bear  some  analogy  to  this,  and  some  ex- 
pressions in  the  opinion  more  general  than  was 
mtended  may,  as  this  court  has  already  said, 
tend  to  mislead.  That  case  was  a  proceeding 
within  an  insurrectionary  district,  but  held  by 
our  military  forces,  in  a  court  established  by 
military  orders  alone.  It  was  a  proceeding  to 
foreeloee  a  mortgage  on  personal  property,  and 
it  was  instituted  against  parties  who  had  been 
expelled  by  military  force  from  their  residence, 
and  who  were  forbidden  absolutely  by  the  order 
which  expelled  them,  and  which  was  addressed 
to  them  by  name,  from  coming  back  again  with- 
in the  lines  of  the  military  authority  which  or- 
ganized the  court.  Inasmuch  as,  without  their 
consent  and  against  their  will,  they  were  thus 
.driren  from  their  homes,  and  forbidden  to  re- 
turn by  the  arbitrary  though  probably  neces- 
saiy  act  of  the  military  power,  we  held  that  a 
judicial  decree  by  which  their  property  was 
sold  during  the  continuance  in  force  of  this 
order  was  void  as  to  them.  To  that  doctrine 
we  adhere,  and  have  repeated  it  at  this  term  in 
tiie  case  of  Lasere  v.  Rochereau,  ante,  694. 
Ill*]  *But  this  court  has  never  decided  nor 
intentionally  given  expression  to  the  idea  that 
the  property  of  citizens  of  the  rebel  states,  lo- 
cated in  the  loyal  states,  was,  by  the  mere  ex- 
istence of  the  war,  exempted  from  judicial  pro- 
cess for  debts  due  to  citizens  of  the  loyal  states 
eontracted  before  the  war.  A  proposition  like 
this,  which  gives  an  immunity  to  rebels  against 
the  government  not  accorded  to  the  soldier  who 
is  fighting  for  that  government,  in  the  very  lo- 
cality where  the  other  resides,  must  receive  the 
grvreet  consideration  and  be  supported  by  un- 
questioned weight  of  authority  before  it  re- 
eeives  our  assent.  Its  tendency  is  to  make  the 
retj  debts  which  the  citizens  of  one  section 
may  owe  to  another  an  inducement  to  revolu- 
tion and  insurrection,  and  it  rewards  the  man 
^o  lifts  his  hands  against  his  government  by 
protection  to  his  property,  which  it  would  not 
otherwise  possess,  if  he  can  raise  his  efforts  to 
the  dignity  of  a  civil  war. 

The  case  of  McVeigh  v.  U.  8,  II  Wall.  259, 
20  L.  ed.  80,  holds  that  an  alien  enemy  may  be 
sued  though  he  may  not  have  a  right  to  bring 
suits  in  our  courts.  And  that  when  he  is  sued 
he  has  a  right  to  appear  and  defend.  "What- 
ever,** says  the  court,  "may  be  the  extent  of  the 
dimbility  of  an  alien  enemy  to  sue  in  the 
courts  of  the  hostile  country,  it  is  dear  that  he 
is  liable  to  be  sued,  and  this  carries  with  it  the 
right  to  use  all  the  means  and  appliances  of 
defense." 

And  this  proposition  is  supported  by  the  au- 
thorities there  cited  as  well  as  by  sound  reason. 
If  such  be  the  rule  in  regard  to  alien  enemies 
in  a  war  between  independent  states,  it  should 
be  quite  as  applicable,  if  not  more  so,  between 
citizens  of  the  same  government  who  are  only 
enemies  in  a  qualified  sense  in  a  civil  war.  See, 
Maaterson  v.  Hoxcard,  a/nte,  764. 

We  are  of  opinion  tluit  the  sale  by  the  trus- 
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tee  in  the  ease  under  consideration  was  a  law- 
ful and  valid  sale,  and  that  the  bill  of  the  com* 
plainants  should  have  been  dismissed. 

The  decree  of  the  Circuit  Court  is,  therefore, 
reversed,  toith  directions  to  dismiss  the  hUk 


PAUL  C.  CX)FFIN,  Appt,, 

V. 

JAMES  B.  OGDEN  et  at. 

(See  8.  C.  18  Wall.  120-125.) 

Patent  right,  defense  to  infringement — prior 

invention, 

1.  In  an  action  for  the  Infringement  of  a  patent- 
right,  the  invention  or  discovery  relied  upon  as  a 
defense  must  have  been  complete  and  capable  of 
producing  the  result  sought  to  be  accomplished; 
and  this  must  be  shown  by  the  defendant. 

2.  The  prior  knowledge  and  use  by  a  single  per- 
son is  sufficient;  the  number  is  immaterial. 

[No.  38.) 
Argued  Dec.  17, 18, 187S.  Decided  Jan.  5, 1874. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  George  Oifford,  for  appellant: 

The  patent  being  prima  facie  evidence  of  the 
novelty  of  the  invention  patented,  the  onus  of 
proof  to  show  a  want  of  novelty  is  on  the  de- 
fendants, and  to  maintain  such  defense  they 
must  prove  it  beyond  a  reasonable  doubt. 

Potter  V.  Holland,  1  Fish.  387 ;  Washburn  v. 
Gould,  3  Story,  142;  Allen  v.  Blunt,  2  Wood. 
&  M.  145;  Union  Sugar  Refinery  t.  Matthies- 
sen,  2  Fish.  600;  Ransom  v.  Mayor  of  N.  Y.  1 
Fish.  252;  Allen  v.  Hunter,  6  McLean,  303; 
Poppenhusen  v.  N.  Y.  Qutta-Percha  Comb  Co. 
2  Fish.  62 ;  Waterbury  Brass  Co.  v.  N-  Y.,  etc., 
Co.  3  Fish.  43. 

To  succeed  in  an  attempt  to  invalidate  a  pat- 
ent by  proof  of  a  prior  production,  all  the  fol- 
lowing several  things  must  be  established: 

First.  It  must  be  proved  beyond  a  reasona- 
ble doubt  that  the  prior  production  was  com- 
pleted in  practical  form.  Second.  It  must  be 
proved  beyond  a  reasonable  doubt  that  the  prior 
production  was  the  thing  patented.  Third.  It 
must  be  proved  beyond  a  reasonable  doubt  that 
some  publicity  was  given  to  the  prior  produc- 
tion. Fourth.  It  must  appear  beyond  a  rea- 
sonable doubt  that  the  publicity  proved  was 
such  as  to  furnish  some  assurance  at  least  that 
the  public  would  have  received  the  benefit  of 
the  patented  invention  from  such  prior  pro- 
duction of  it.  / 

These  facts  must  all  be  established  beyond  a 
reasonable  doubt.  Leaving  any  one  of  them  in 
serious  doubt  would  be  as  fatal  to  the  defense 
of  prior  invention  as  if  all  of  them  were  so 
left.  Anything  short  of  such  requirement 
would  be  in  confiict  with  the  policy,  purpose 
and  principles  of  the  Patent  Law. 

The  defense  set  up  in  this  case,  it  is  respect- 
fully submitted,  fails,  not  only  on  one  or  some 
of  these  points  but  it  fails  on  all  of  them. 

It  will  not  be  sufficient  to  defeat  a  patent  for 
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the  defendant's  evidence  to  raise  questions  of 
doubt  and  uncertainty  respecting  the  existence 
and  non-eidstence  of  the  prior  invention,  or  re- 
specting its  de^ee  of  completion,  or  respecting 
the  extent  to  which  it  was  made  public,  or  re- 
specting the  extent  to  which  it  was  reduced  to 
practice.  These  are  all  questions  on  which  de- 
fendants hold  the  affirmative.  The  testimony 
on  all  of  these  points  must  be: 

First.  So  far  free  from  doubt  and  uncertain- 
ty as  to  be  entirely  satisfactory  to  the  court. 

Second.  It  must  show  that  the  invention  was 
not  only  made,  but  reduced  to  practical  form 
ready  for  use. 

Third.  It  must  show  that  the  invention 
was  not  only  made  and  reduced  to  practice  or 
to  practical  form,  but  that  such  reduction  to 
prskctice  did  not  end  in  simple  experiment. 

Fourth.  It  must  show  that  such  invention 
was  not  ooly  completed  in  practical  form  ready 
for  practical  use,  but  that  it  was  either  made 
public,  or  so  put  in  the  way  of  becoming  public 
as  to  furnish  reliable' assurance  that  the  public 
would  have  received  the  benefit  of  it  from  such 
prior  invention. 

The  law,  as  established  by  numerous  deci- 
sions of  courts,  supports  these  numerous  prop- 
ositions. 

Bedford  Y.Hunt,  1  Mas.  302;  Reed  v.  Cutter, 
1  Story,  690;  Woodcock  v.  Parker,  1  Gall.  438 
Washburn  v.  Qould,  3  Story,  122;  Allen  v. 
Blunt,  2  Wood.  &  M.  121;  Curt.  Pat.  §  43; 
Parkhurst  v.  Kmatnan,  1  Blatch.  488 ;  Many  v. 
Jogger,  1  Blatch.  372;  Hind.  Pat.  ed.  printed 
at  Harrisburg,  Pa.  1847,  pp.  106-109;  Parker 
T.  Hulme,  1  Fish.  53;  Allen  v.  Hunter,  6  Mc- 
Lean, 321;  Foote  v.  Bilshy,  2  Blatchf.  266; 
Howe  V.  Undenvood,  1  Fish.  160;  Ranson  v. 
Mayor  of  N.T.  1  Fish.  252;  Oahoon  v.  King, 
1  Fish.  397;  Roberta  v.  Dickey,  4  Fish.  532. 

The  law,  as  settled  in  England,  is  to  the 
same  effect.  A  prior  invention  there,  to  defeat 
a  patent,  must  have  been  completed,  reduced 
to  practical  form  and  communicated  to  the 
public,  or  something  else  must  have  been  done 
with  it,  giving  relis^le  assurance  that  the  pub- 
lie  would  have  received  the  benefit  of  it  irom 
.  some  such  prior  invention.  Anything  short  of 
this  will  not  defeat  a  subsequent  patent,  for  an 
independent  invention. 

Cornish  r.  Keen,  1  Web.  Pat.  Cas.  501; 
HousehiU  Co.  v.  Neilson,  1  Wdi>.  Pat.  Cas.  673; 
Calloway  v.  Bleaden,  I  Web.  Pat.  Cas.  521 ;  DoU 
lond's  case,  1  Web.  Pat.  Cas.  43 ;  HiU  v.  Thomp- 
son, 1  Web.  Pat.  Cas.  239;  Jones  v.  Pearce,  1 
Web.  Pat.  Cas.  122;  Lewis  v.  Marling,  1  Web- 
Pat.  Cas.  490;  Liardet  v.  Johnson,  1  Web.  Pat. 
Cas.  53 ;  Carpenter  v.  Smith,  1  Web.  Pat.  Cas. 
530;  Carpenter  v.  Smith,  1  Web.  Pat.  Cas. 
540;  Elliott  v.  Aston,  1  Web.  Pat.  Cas.  222. 

To  allow  such  an  experiment  as  that  of  Erbe 
to  invalidate  that  of  the  Kirkham  patent 
would  be  in  direct  contravention  of  both  the 
object  and  the  policy  of  the  patent  laws. 

The  policy  of  the  patent  laws,  as  declared  by 
the  Constitution,  is  to  promote  improvements 
in  the  useful  arts.  The  thing  to  be  promoted 
is  not  barren  experiments,  but  it  is  the  mak- 
ing of  improvements  and  imparting  knowledge 
of  them  to  the  public.  One  who  fails  to  reach 
the  public  with  his  improvements,  fails  to  do 
what  the  laws  are  intended  to  encourage;  and 
therefore  fails  to  entitle  himself  to  the  benefit 
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of  the  law.  A  man  ma^  experiment  and  Invent 
and  make  progress  in  his  individual  mind  in  the 
useful  arts,  and  become  very  learned  therein, 
and  never  impart  any  knowledge  of  his  achieve- 
ments to  the  public;  but  this  would  not  be  such 
an  imparting  of  the  useful  arts  as  is  contem- 
plated by  the  Constitution,  or  which  the  patent 
laws  are  intended  to  encourage.  Such  would 
be  of  no  use  to  the  public.  The  Constitution 
would  more  accurately  express  its  object  if  it 
read:  ''Promoting  nsefut  knowledge  in  the 
useful  arts." 

Messrs.  B.  F.  Thurston  and  8.  D.  Law  for 
appellees. 

Mr.  Justice  Swnyne  delivered  the  opinion  of 
the  court  I 

This  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York. 

The  appellant  was  the  complainant  in  the 
court  below  and  filed  this  bill  to  enjoin  the  de- 
fendants from  infringing  the  *patent  [*121 
upon  which  the  bill  is  founded.  The  patent  is 
for  a  door  lock  with  a  latch  reversible,  so  that 
the  lock  can  be  applied  to  doors  opening  either 
to  the  right  or  to  the  left  hand.  It  was  granted 
originally  on  the  11th  of  Jime,  1861,  to  Charles 
R.  Miller,  assignee  of  William  S.  Kirkham, 
and  re-issued  to  Miller  on  the  27th  of  January, 
1863.  On  the  10th  of  June,  1864,  Miller  as- 
signed the  entire  patent  to  the  complainant. 
No  question  is  raised  as  to  the  complainant's 
title,  nor  as  to  the  allied  infringement  by  the 
defendants.  The  answer  alleges  tnat  the  thing 
patented,  or  a  material  and  substantial  part 
thereof,  had  been,  prior  to  the  supposed  inven- 
tion thereof  by  Kirkham,  known  and  used  by 
divers  persons  in  the  United  States,  and  that 
amon^  them  were  Barthol  Erbe,  residing  at 
Birmingham,  near  Pittsburg,  and  Andrew  Pat- 
terson, Henry  Masta,  and  Bernard  Brossi,  re- 
siding at  Pittsburff,  and  that  all  these  persons 
had  such  knowledge  at  Pittsburg.  The 
appellees  insist  that  Erbe  was  the  prior  invent- 
or, and  that  his  priority  is  fatal  to  liie  patent. 
This  proposition,  in  its  aspects  of  fact  and  of 
law,  IS  the  only  one  which  we  have  found  it 
necessary  to  consider. 

Kirkham  made  his  invention  in  March,  1861. 
This  is  clearly  shown  by  the  testimony,  and 
there  is  no  controversy  between  the  parties  on 
the  subject. 

It  is  equally  clear  that  Erbe  made  his  inven- 
tion not  later  than  January  1,  1861.  This  was 
not  controverted  by  the  counsd  for  the  appel- 
lant; but  it  was  insisted  that  the  facts  toucming 
that  invention  were  not  such  as  to  make  it  avail- 
able to  the  appellees,  as  against  the  later  inven- 
tion of  Kirkham  and  the  patent  foimded  upon 
it.  This  renders  it  necessary  to  examine  care- 
fully the  testimony  upon  the  subject. 

Erbe's  deposition  was  taken  at  Pittsburg  up<m 
interrogatories  agreed  upon  hy  the  parties  and 
sent  out  from  New  York.  He  made  the  lock 
marked  H.  E.  (It  is  the  exhibit  of  the  appellees, 
so  marked.)  He  made  the  first  lock  like  it  in 
the  latter  part  of  the  year  1860.  He  made  three 
such  before  he  made  the  exhibit  lock.  The 
first  he  gave  to  Jones,  Wallingford  &  Co.  The 
second  he  sent  to  Washington,  when  he  appliod 
for  a  patent.  The  third  he  made  for  a 
*friend  of  Jones.    He  thinks  the  lode  [*128 
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he  gave  to  Jones,  Wallingford,  k  Co.  was  ap- 
plied to  a  door,  but  is  not  certain. 

Brossi.  In  1860  he  was  engaged  in  lockmak- 
in^  for  the  Jones  &  Nimmick  Manufacturing 
Company.  He  had  known  Erbe  about  seven- 
teen years.  In  1860  Erbe  was  foreman  in  the 
lock-shop  of  Jones,  Wallingford,  &  Co.  at  Pitts- 
burg. In  that  year,  and  before  the  1st  of  Jan- 
uary, 1861,  he  went  to  Erbe's  house.  Erbe  there 
showed  him  a  lock,  and  how  it  worked,  so  that 
it  could  be  used  right  or  left.  He  says:  **He 
(Erbe)  showed  me  the  follower  made  in  two 
pieces.  One  piece  you  take  out  when  you  take 
the  knob  away.  The  other  part — ^the  main  part 
of  the  follower — slides  forward  in  the  case  of  the 
lock  with  the  latch,  so  you  can  take  the  square 
part  of  the  latch  and  turn  it  around  left  or  right, 
whichever  way  a  person  wants  to."  He  had 
then  been  a  lockmaker  eight  years.  He  exam- 
ined the  lock  carefully.  He  had  never  seen  a 
reversible  lock  before.  He  has  examined  the 
exhibit  lock.  It  is  the  same  in  construction.  The 
only  difference  is,  that  the  original  lock  was 
made  of  rough  wrought  iron.  It  was  a  complete 
lock,  and  capable  of  working.  Erbe  thought 
it  a  great  thing.  Erbe  showed  him  the  lock 
twice  afterwards  at  Jones,  Wallingford,  &  Go's. 
He  saw  such  a  lock  attached  to  the  office  door 
there  and  working,  but  don't  know  whether  it 
was  the  first  lock  made  or  one  made  afterwards. 

Masta.  In  1860  he  was  a  patternmaker  for 
Jones,  Wallingford,  &  Co.  He  had  known  Erbe 
fourteen  or  fifteen  years.  Erbe  showed  him  his 
improvement  in  reversible  locks  New  Years' 
day,  1861.  He  examined  the  lock  with  the  case 
open.  '*You  had  to  pull  out  the  swindle,  and 
the  hub  was  fitted  so  that  it  would  slide  between 
the  spindle  and  the  plate  and  let  the  latch  for- 
ward. .  .  .  The  whole  hub  was  made  of 
three  pieces.  One  part  was  solid  to  the  spindle 
or  hub  shanks,  and  then  the  hub  that  slides 
between  the  plate  and  case,  and  a  washer  at  the 
other  side  of  the  spindle."  "There  is  not  a  par- 
ticle of  difference  between  the  exhibit  and  the 
original  lock.  It  is  all  the  same."  He  identifies 
the  tinie  by  the  facts  that  he  commenced  build- 
123*1  ing  a  house  in  1861,  *and  that  year  is 
marked  on  the  water-conductor  under  the  roof. 

Patterson.  Until  recently  he  was  a  manufac- 
turer of  locks  and  other  small  hardware.  In  the 
year  1860  he  was  the  superintendent  of  the  lock 
factory  of  Jones,  Wallingford,  &  Co.,  and  their 
successors  in  Pittsburg.  He  had  known  Erbe 
since  1856.  About  the  Ist  of  January,  1861, 
Erbe  showed  him  an  improved  reversible  lock 
of  his  invention  like  the  exhibit  lock.  The  im- 
provement "consisted  in  constructing  the  hub 
or  follower,  so  that  when  the  spindle  was  with- 
drawn, the  hub  would  slide  forward  between 
the  cases  so  that  the  head  of  the  latch  would 
protrude  beyond  the  face  of  the  lock,  so  as  to 
permit  its  reversal  from  right  to  left;  the  latch 
head  being  connected  with  the  yoke  by  a  swivel 
jc^t,  so  uiat  it  might  be  reversed.  ...  It 
was  our  uniform  practice  to  put  our  new  locks  on 
the  doors  about  the  office  to  test  them,  and  I  be- 
lieve that  one  was  put  on ;  but  at  this  distance 
of  time  I  cannot  say  positively  that  it  was." 

There  is  no  proof  that*Erbe  made  any  locks 
recording  to  hfs  invention  here  in  question  but 
ihaee  mentioned  in  his  testimony.  He  applied 
tm  a  patent  in  1864,  and  failed  to  get  it.  Why, 
is  not  disclosed  in  the  record. 
18  WaUh 


The  appellants  called  no  witnesses  at  Pitts- 
burg or  elsewhere  to  contradict  or  impeach 
those  for  the  appellees.  Brossi  was  subjected 
to  a  rigorous  cross-examination,  but,  in  our 
judgment,  it  in  nowise  diminishes  the  effect  of 
his  testimony  in  chief.  The  counsel  for  the  ap- 
pellants asked  with  emphasis,  in  the  argument 
here,  why  the  defendants  had  not  called  Jones, 
of  the  firm  of  Jones,  Wallingford,  &  Co.  The 
question*  was  well  retorted,  why  was  he  not 
called  by  the  other  side?  He  does  not  appear 
in  a  favorable  light.  He  prevented  Erbe,  who 
was  in  his  employ,  from  going  to  New  York  to 
testify  in  behalf  of  the  defendants,  and  avowed 
a  determination  to  prevent,  if  it  were  possible, 
their  obtaining  the  testimony  of  Brossi,  Masta, 
and  Patterson.  It  is  difficult  not  to  regard  him 
with  a  feeling  akin  to  that  which  attends  the 
presumption  in  odium  spoUatoria,  We  enter- 
tain no  doubt  that  the  testimony  of  all  these 
witnesses  is  true  in  *every  particular,  in-  [*124 
eluding  the  statement  of  Brossi  as  to  putting 
the  lock  on  the  door.  If  that  were  false,  doubtless 
Jones  would  have  been  called  to  gainsay  it.  His 
hostility  to  the  defendants  is  a  sufficient  reason 
for  their  not  calling  him  for  any  purpose. 

The  case  arose  while  the  patent  act  of  1836 
was  in  force,  and  must  be  decided  under  its  pro- 
visions. The,  6th  section  of  that  act  requires 
that  to  entitle  the  applicant  to  a  patent,  his  in- 
vention or  discovery  must  be  one  "not  known 
or  used  by  others  before  his  invention  or  dis- 
covery thereof."  The  15th  section  allowed  a 
party  sued  for  infringement  to  prove,  among 
other  defenses,  that  the  patentee  "was  not  the 
original  and  first  inventor  of  the  thing  patent- 
ed, or  of  a  substantial  and  material  part  there* 
of  claimed  to  be  new. 

The  whole  act  is  to  be  taken  together  and 
construed  in  the  light  of  the  context.  The 
meaning  of  these  sections  must  be  sought  in  the 
import  of  their  language,  and  in  the  di)ject  and 
policy  of  the  legislature  in  enacting  them.  Gay- 
lev  V.  Wilder^  10  How.  496.  The  invention  or 
discovery  relied  upon  as  a  defense,  must  have 
been  complete,  and  capable  of  producing  the 
result  sought  to  be  accomplished;  and  this 
must  be  shown  by  the  defendant.  The  burden 
of  proof  rests  upon  him,  and  every  reasonable 
doubt  should  be  resolved  against  him.  If  the 
thing  were  embryotic  or  inchoate;  if  it  rested 
in  speculation  or  experiment;  if  the  process 
pursued  for  its  development  had  failed  to  reach 
the  point  of  consummation, — it  cannot  avail  to 
defeat  a  patent  founded  upon  a  discovery  or  in- 
vention which  was  completed;  while  in  the 
other  case  there  was  only  progress,  however  near 
that  progress  may  have  approximated  to  the  end 
in  view.  The  law  requires,  not  conjecture  but 
certainty*  If  the  question  relate  to  a  machine, 
as  thus  exhibited,  the  conception  must  have  been 
clothed  in  substantial  forms  which  demonstrate 
at  once  its  practical  efficacy  and  utility.  Reed  v. 
Cutter,  1  Story,  590.  The  prior  knowledge  and 
use  by  a  single  person  is  sufficient.  *The  [*125 
number  is  immaterial.  Bedford  v.  Hunt,  1  Mas. 
302.  Until  his  work  is  done,  the  inventor  has 
given  nothing  to  the  public.  In  Ooyler  Y.Wilder 
the  views  of  this  court  upon  the  subject  were 
thus  expressed:  "We  do  not  understand  the 
circuit  court  to  have  said  that  the  omission  of 
Conner  to  try  his  safe  by  the  proper  tests  would 
deprive  it  of  its  priority;  nor  his  MMnkm  to 
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briag  it  into  public  use.  He  might  have  omitted 
both,  and  also  abandoned  its  use  and  been  ig- 
norant of  the  extent  of  its  value;  yet  if  it  was 
the  same  with  Fitzgerald's,  the  latter  would 
mot,  upon  such  grounds,  be  entitled  to  a  patent ; 
provided  Ck>nner's  safe  and  its  mode  of  con- 
struction were  still  in  the  memory  of  Conner 
before  they  were  recalled  bjr  Fitzgerald's  pat- 
ent." Whether  the  proposition  expressed  by 
the  proviso  in  the  last  sentence  is  a  sBund  one, 
it  is  not  necessary  in  this  case  to  consider. 

Here  it  is  abundantly  proved  that  the  lock 
originally  made  by  Erbe  ''was  complete  and 
capable  of  working."  The  priority  of  Erbe's 
invention  is  clearly  shown.  It  was  known  at 
the  time  to  at  least  five  persons,  including 
Jones,  and  probably  to  many  others  in  the 
shop  where  Erbe  worked ;  and  the  lock  was  put 
in  use,  being  applied  to  a  door,  as  proved  by 
Brossi.  It  was  thus  tested  and  shown  to  be 
successful.  These  facts  bring  the  case  made  by 
the  appellees  within  the  severest  legal  tests 
which  can  be  applied  to  them.  The  defense  re- 
lied tipon  is  fully  made  out. 

The  decree  of  the  Circuit  Court  is  affirmed. 


JAMES  SYKES,  Plff.  in  Err., 

V, 

ELEANOR  M.  CHADWICK. 
(See  8.  C.  18  WalL  141-151.) 

Dower — release  of,  when  a  good  consideration 
— note  given  for — gift  from  hushand^-inter- 
eat  in  land, 

1.  The  right  of  dower  of  a  married  woman  is  a 
valuable  interest*  which  she  cannot  be  compelled 
to  resign*  and  which  the  law  very  carefully  pro- 
tects from  the  control  of  her  husband. 

2.  Her  release  of  her  right  of  dower  Is  a  good 
consideration  for  a  separate  provision  for  her 
benefit,  or  of  a  promise  to  pay  money  to  her  sep- 
arate use. 

3.  A  promissory  note  given  to  her  by  her  husband 
and  another  person,  in  consideration  of  the  re- 
lease of  her  right  of  dower  in  lands,  which  they 
wished  to  sell,  is  valid  and  is  her  separate  property. 

4.  Such  note  was  not  acquired  by  gift  or  convey- 
ance from  her  husband,  and  she  is  entitled  to  the 
benefit  of  the  statute  of  the  District  of  Columbia, 
In  reference  to  the  exclusive  possession  and  enjoy- 
ment of  the  note,  and  to  the  exclusive  right  of  su- 
ing upon  it. 

0.  If  any  release  is  deemed  requisite  to  confirm 
the  title  of  lands  with  which  one  has  been  con- 
nected, although  by  a  proper  construction  of  the 
law  he  has  no  interest  whatever  In  them,  still  such 
release  will  be  a  good  consideration  for  a  promise 
or  for  the  payment  of  money. 

[No.  129.] 
Argued  Deo.  S,  4»  i87S.    Decided  Jan.  5, 1874. 

IN  ERKOR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Suit  was  brought  in  the  court  below  by 
Eleanor    M.    Chadwick,    defendant    in    error, 
against  James  Sykes,  plaintiff  in  error,  on  a 
promissory  note,  reading  as  follows : 
$5,000.  Washington,  October  15,  1869. 

Six  months  after  date  we  promise  to  pay  to 
the  order  of  Eleanor  M.  Chadwick,  Five  Thou- 
sand DoUara,  value  received. 

James  Sykes. 
H.  A.  Chadwick. 
H.  A.  Chadwick,  one  of  the  makers  of  the 
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note,  was  the  husband  of  the  payee,  the  plaintiff 
below.  The  consideration  of  the  note  was  Mrs. 
Chadwick's  uniting  with  the  makers  thereof,  in 
the  conveyance  of  certain  real  estate  belonging 
to  them  so  as  to  pass  her  right  of  dower. 

The  defense  was,  that  Mrs.  Chadwick,  being 
a  married  woman,  was  incapable  of  contracting, 
and  that  the  note  was,  therefore,  void ;  that  she 
had  no  right  of  dower  in  the  real  estate  con- 
veyed; and  that  the  note  was  void  for  want  of 
consideration,  and  that  the  transaction  did  not 
come  within  the  purview  of  the  act  of  Congress, 
passed  Apr.  10,  1869,  regulating  the  rights  of 
property  of  married  women  in  the  District  of 
Columbia. 

The  plaintiff  in  error  excepts  to  the  admission 
of  said  note  in  evidence;  to  the  refusal  to  ad- 
mit in  evidence  tne  deed  of  trust  signed  by 
Chadwick  and  l^kes  and  their  wives  (inasmuch 
as  it  would  have  shown  that  Mrs.  Chadwidc 
imited  in  it  and  had  thereby,  prior  to  the  date 
of  the  note,  conveyed  her  right  of  dower  to  the 
trustees  named  in  the  deed,  and  that  there  was, 
therefore,  no  consideration  for  the  note) ;  to  the 
refusal  to  grant  the  defendant's  two  prayers. 

The  first  prayer  presents  the  question  that  if 
the  consideration  of  the  note  was  not  separate 
and  individual  property  of  the  plaintiff,  then 
she  was  not  entitled  to  recover-  The  point  pre- 
sented by  the  second  prayer  is,  that  if  the  ^ily 
consideration  of  the  note  was  the  plaintiff's  in- 
choate right  of  dower,  then  it  was  void  for 
want  of  consideration. 

Messrs.  W.  T.  Mattii&sly  and  R*  T.  Mer- 
riok,  for  plaintiff  in  error : 

There  was  no  consideration  for  the  note. 

The  deed  of  trust  which  the  court  refused  to 
admit  in  evidence,  was  executed  by  Mrs.  Chad- 
wick, and  passed  her  right  of  dower. 

A  widow  in  this  district  has  no  right  of 
dower  in  an  equity  of  redemption. 

Stelle  v.  Carroll,  12  Pet.  201. 

The  contract  was  for  the  plaintiff's  right  of 
dower,  and  she  had  none. 

2.  Even  if  she  had  a  right  of  dower  in  the 
real  estate,  it  was  not  her  sole  and  separate 
property  within  the  meaning  of  the  law.  The 
right  of  dower  is  not  an  estate  in  lands. 

Parke,  Dower,  335;  Blodget  v.  Brent,  3 
Cranch,  C.  C.  394;  Jackson  v.  Vanderheyden, 
17  Johns.  167. 

3.  The  note  was  joint,  and  being  void  as  to 
her  husband,  one  of  the  makers,  the  plaintiff 
was  not  entitled  to  recover. 

Ingham  v.  White,  4  Allen,  412;  Turner  ▼. 
Nye,  7  Allen,  176;  Jackson  v.  Parks,  10  Cush. 
550;  Edwards  v.  Stevens,  3  Allen,  315. 

4.  This  case,  in  no  view  of  it,  comes  within 
the  letter  and  spirit  of  the  act  of  Congress. 
Mrs.  Chadwick  has  no  separate  property  and, 
therefore,  could  not  make  any  contract  as  to  it. 

The  note  itself  could  not  be  her  separate  es- 
tate, \mder  the  law;  for  the  note  is  merely  the 
evidence  of  the  contract,  which  she  was  inca- 
pable of  making. 

If  the  note  is  regarded  as  a  gift,  then  it  could 
not  be  enforced  against  the  donor* 

1  Pars.  Bills  &  N.  191;  1  Pars.  Cont.  226 
(foot) ;  Ames  v.  Foster,  42  N.  H.  881. 

In  this  case  the  note  of  a  married  woman  for 
borrowed  money  with  which  to  purchase  a  sep- 
arate estate  was  held  void,  although  the  estate 
was  purchased,  the  court  holding  that  the  acts 
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as  to  married  women  do  not  authorize  them  to 
contract  generally. 

Ramborger  v.  Ingrahamf  38  Pa.  146. 

In  this  case  a  judgment  bond  of  a  married 
woman  for  land  conveyed  to  her  was  held  in- 
Talid  as  a  personal  obligation. 

Yale  V.  Dederer,  18  N.  Y.  272;  Johnson  v. 
Chissom,  14  Ind.  415. 

Messrs,  A,  O.  Riddle,  C.  M.  Hawley  and 
Francis  Miller,  for  defendant  in  error. 

I.  This  suit  was  properly  brought  in  the 
name  of  Mrs.  Chadwick. 

The  act  of  Apr.  10,  1869  (16  Stat,  at  L.  45). 

The  note  in  question  was  drawn  payable  to 
Mrs.  Chadwick  alone,  and  was  her  sole  proper- 
ty. Even  under  the  old  rules  of  the  common 
law,  such  a  chose  in  action,  coming  to  her  dur- 
ing coverture,  would  be  hers  imtil  reduced  to 
possession  by  her  husband,  and  when  her  ca- 
pacity to  sue  was  restored  by  the  termination  of 
the  life  of  her  husband,  she  alone  could  sue. 

Fisk  V.  Cushman,  6  Cush.  20;  1  Pars.  B.  & 
N.  87;  Draper  v.  Jackson,  16  Mass.  480;  Hay- 
ward  V.  Hayward,  20  Pick.  517;  Phelps  v. 
Phelps,  20  Pick.  556. 

But  the  statute  cited  takes  awa^  the  right 
of  the  husband  to  reduce  the  chose  in  action  to 
possession,  and  confers  upon  the  wife  the  right 
to  sue  during  coverture.  So  Mrs.  Chadwick 
stands,  with  reference  to  this  note,  just  as  she 
would  if  her  husband  had  died  without  reduc- 
ing it  to  possession. 

The  joining  of  Chadwick  in  the  execution  of 
the  note  to  his  wife,  may  or  may  not  have  given 
rise  to  an  obligation  on  his  part  to  pay  it.  If 
the  statute  above  cited  authorizes  the  wife  to 
contract  with  and  sue  her  husband,  he  would 
be  liable,  and  Mrs.  C.  might  have  sued  both  of 
the  joint  makers,  or,  imder  the  20th  section  of 
the  act  of  Feb.  22,  1867  ( 14  Stat,  at  L.  505)  she 
might  elect,  as  she  did,  to  sue  Sykes  alone.  If, 
on  the  other  hand,  she  could  not  so  contract 
and  sue,  his  signature  would  be  of  no  validity, 
and  the  note  would  be  held  as  the  note  of  James 
Sykes  alone. 

By  the  conmion  law,  the  effect  of  such  a  sig- 
nature by  the  husband  was  to  indicate  the  con- 
sent of  the  husband  to  the  contract  of  the  wife, 
and  if  the  wife  survived,  she  could  bring  her 
action  against  the  other  maker  and  recover. 

Richards  v.  Richards,  2  B.  &  Ad.  447 ;  Phelps 
V.  Phelps,  20  Pick.  «59;  1  Pars.  B.  &  N.  89; 
Poor  V.  EazUton,  15  N.  H.  564;  4  Taunt.  468; 
3  Esp.  77 ;  5  Esp.  47 ;  Harrington  v.  Thompson, 
9  Gray,  65 ;  Orahtree  v.  May,  1  B.  Mon.  289. 

II.  The  note  is  not  void  from  want  or  failure 
of  consideration. 

The  law  presumes  a  consideration  for  a 
promissory  note,  and  the  burden  of  proof  is  on 
the  maker  to  establish  the  contrary. 

Jennison  v,  Stafford,  1  Cush.  170;  Story, 
Notes,  §  181;  Bailey  v.  Cromwell,  3  Scam.  71. 

There  is  no  evidence  to  rebut  this  presump- 
tion. It  is  in  proof  that  the  note  was  given  to 
Mrs.  C.  in  consideration  of  her  signing  the 
deed.  This  she  did.  The  consideration  of  a 
note  was  received  by  the  plaintiff  in  error  just 
as  he  demanded  it.  There  is  no  pretense  of 
fraud  or  surprise  or  mistake.  They  got  what 
they  contracted  for,  and  all  they  contracted 
for.  The  mere  inadequacy  of  the  consideration 
will  not  authorize  a  court  to  avoid  a  contract, 
especially  where  there  is  no  intimation  ol 
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fraud  or  deception  in  obtaining  its  exiecution, 
as  in  this  case. 

Hubbard  v.  Ooolidge,  1  Met.  84;  Sanborn  v. 
French,  2  Fost.  N.  H.  246;  Lord  Ellenbo|:ough, 
in  Phillips  v.  Bateman,  16  East.  372;  1  Pars. 
B.  &  N.  205,  and  cases  cited ;  Solomon  v.  Turner, 
1  Stark.  51;  1  Pars.  Cont.  3,  4;  11  Ad.  &  El. 
983. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  this  case,  now  defendant  in 
error,  is  a  married  woman,  and  the  note  sued 
on  was  given  to  her  by  her  husband  and  the  de- 
fendant jointly.  They  together  owned  certain 
real  estate  in  the  city  of  Washington,  and  de- 
siring to  sell  the  same,  they  requested  her  to 
join  them  in  a  deed  to  the  purchaser,  for  the 
purpose  of  releasing  her  ri^nt  of  dower.  She 
did  so,  and  the  note  was  given  to  her  in  con- 
sideration therefor. 

The  question  is,  whether  the  note  on  which 
this  suit  is  brought  against  Sykes  is  valid,  as 
against  the  defendant,  so  as  to  sustain  the  pres- 
ent action.  In  aid  of  the  plaintiff's  case  certain 
acts  of  Congress  relating  to  the  District  of 
Columbia  have  been  referred  to.  First,  an  act 
regulating  the  *rights  of  property  of  [*145 
married  women  in  the  District  of  Columbia, 
passed  April  10,  1869  (16  Stat,  at  L.  45)  by 
which  it  is  enacted,  in  substance,  that  the  ri^ht 
of  a  married  woman  to  any  property  belonffinff 
to  her  at  the  time  of  marriage,  or  acquired 
during  marriage,  in  any  other  way  than  by  gift 
or  conveyance  from  her  husband,  shall  be  as 
absolute  as  if  she  were  a  feme  sole,  and  not 
subject  to  the  disposal  of  her  husband  or  lia- 
ble for  his  debts;  and  she  may  convey  or  be- 
queath the  same  as  if  she  were  unmarried.  Also, 
tnat  any  married  woman  may  contract  and  sue 
and  be  sued  in  her  own  name  in  all  matters 
having  relation  to  her  sole  and  separate  prop- 
erty in  the  same  manner  as  if  she  were  unmar- 
ried. Second,  an  act  to  amend  the  law  of  the 
District  of  Columbia,  in  relation  to  judicial 
proceedings  therein,  passed  February  22,  1867, 
by  the  20th  section  of  which  it  is  enacted  that 
where  money  is  payable  by  two  or  more  persons 
jointly  or  severally,  as  by  joint  obligors,  cov- 
enantors, makers,  drawers  or  indorsers,  one 
action  may  be  sustained  and  judgment  recov- 
ered against  all  or  any  of  said  parties  by  whom 
the  money  is  payable,  at  the  option  of  the 
plaintiff.    15  Stat,  at  L.  405. 

With  regard  to  the  first  mentioned  statute, 
relating  to  a  married  woman's  property  pos- 
sessed at  the  time  of  marriage  or  acquired 
afterwards,  we  think  it  clear  that  it  does  no€ 
refer  to  her  contingent  interest  in  her  husband's 
estate,  but  to  property  owned  by  or  coming  to 
her  independent  of  her  husband — property 
which,  but  for  the  statute,  he  would  acquire 
an  interest  in  by  right  of  marriage.  The  sole 
object  of  the  statute  was  to  prevent  his  acquir- 
ing such  interest  in  her  property.  Her  right 
of  dower  in  his  property  stands  as  it  did  before 
the  statute.  She  cannot  dispose  of  it  independ- 
ently of  her  husband ;  nor  can  she,  without  his 
consent,  separate  it  from  his  estate  in  the  land. 

Still  her  right  of  dower  is  a  valuable  inter- 
est, which  she  cannot  be  compelled  to  resign, 
and  which  the  law  very  carefully  protects  from 
the  control  of  her  husband.  When  she  does  part 
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with  it  an  officer  must  examine  her  apart  from 
her  husband,  to  ascertain  whether  she  does  it 
freely  and  voluntarily.  And  whilst  this  inter- 
146*]  est  is  a  valuable  right  of  the  *wife,  it 
is  a  corresponding  incumbrance  upon  the  land 
to  which  it  attaches.  By  the  aid  of  modern 
science  it  is  capable  of  a  definite  valuation. 
Hence  it  is  easv  to  ascertain  whether  an  undue 
valuation*  is  placed  upon  it.  In  this  case  no 
suggestion  of  that  kind  is  made.  For  all  that 
appears  the  transaction  was  made  in  good 
faith.  At  all  events  the  parties  to  it  cannot 
allege  the  contrary. 

The  wife's  interest  being  valuable,  and  one 
that  may  be  disposed  of  by  her  with  her  hus- 
band's concurrence,  the  question  arises  whether 
her  release  of  her  right  of  dower  is  a  good  con- 
sideration for  a  separate  provision  for  her 
benefit,  or  of  a  promise  to  pay  money  to  her 
separate  use.  And  of  this  we  have  no  doubt. 
Hie  question  would  hardly  have  been  raised 
had  the  arrangement  been  made  with  the  pur- 
chaser instead  of  the  vendors  of  the  land,  one 
of  whom  was  the  plaintifif's  husband.  But  ar- 
rangements of  this  kind  made  with  the  hus- 
band are  sustained  in  equity  by  very  high  au- 
thority. In  Oarlick  v.  Strong,  3  Faige,  440, 
where  a  husband  who  was  about  to  sell  his 
estate  agreed  with  his  wife  that  if  she  would 
release  her  dower  she  should  share  a  portion  of 
the  purchase  money  to  her  separate  use,  it  was 
held  by  Chancellor  Walworth  that  the  agree- 
ment was  valid,  and  that  a  note  given  by  the 
purchaser  to  a  trustee  for  the  wife  for  the 
amoimt  allowed  to  her  in  the  arrangement  be- 
came her  separate  property,  and  though  the 
money  due  on  the  note  was  paid  and  invested 
by  the  trustee  in  a  bond  in  the  wife's  name, 
which  bond  was  afterwards  disposed  of  by  the 
husband  without  her  consent,  the  fund  was  fol- 
lowed into  the  hands  of  the  party  receiving  it 
with  notice  and  decreed  to  beloiig  to  the  wife. 
The  chancellor  said:  "It  is  well  settled  that 
a  post-nuptial  agreement  between  the  husband 
and  wife,  by  which  property  is  set  apart  to  her 
separate  use  will  be  sustained  in  equity  thougn 
void  at  law.  The  relinquishment  of  the  dower 
in  this  case  was  a  sufficient  consideration  to  sup- 
port this  agreement  on  the  part  of  the  husband. 
Although  as  against  creditors,  whose  debts  ex- 
147*]  isted  at  the  time,  *post-nuptial  agree- 
ments will  not  be  permitted  to  stand  beyond 
the  value  of  the  consideration,  that  principle 
cannot  be  applied  to  this  case,  which  appears  to 
be  an  attempt  on  the  part  of  these  defendants 
to  defraud  the  wife  of  the  moneys  to  which  she 
is  equitably  entitled  under  this  agreement." 
These  views  of  the  chancellor  seem  to  us  to  be 
foimded  in  justice  and  good  sense.  The  same 
principle  was  decided  in  Virginia  in  the  case  of 
Harvey  v.  Alexander,  1  B^ind.  219,  and  in 
Quarles  v.  La^y,  4  Mun.  251.  In  each  of  these 
cases  property  was  conveyed  to  the  separate 
use  of  the  wife,  by  the  procurement  of  her  hus- 
band, in  consideration  of  releases  of  dower 
made  by  her  in  his  lands.  It  was  held  in  the 
latter  case  that  such  a  transaction  was  good 
as  against  creditors  to  the  extent  of  the  value 
of  the  dower  released.  Indeed,  as  far  back  as 
the  time  of  Chief  Justice  Hale,  it  was  held  that 
if  a  wife  join  in  a  fine  so  as  to  relinquish  her 
dower,  it  will  be  a  good  consideration  for  a  set- 
tlement.   Lavender  v.  Blachstone^  2  Liev.  147; 
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Athely,  161;  and  see,  2  Kent,  166;  2  Scribner, 
Dower,  p.  6,  §  6;  Bk.  v.  Lee,  13  Pet.  110; 
Neimcetcicz  v.  Oahn,  3  Paige,  614. 

We  may,  therefore,  regard  the  transaction 
under  consideration  as  valid  and  binding  in 
equity  both  on  the  defendant  and  the  husband 
of  the  plaintiff.  The  note  given  to  the  plaintiff 
was  the  fruit  of  this  transaction.  The  transac- 
tion itself  was  a  good  and  sufficient  considera- 
tion for  the  note.  The  latter  is  her  separate 
property,  as  much  so  as  an  equal  amount  of 
money  would  ha^e  been,  if  it  had  been  placed 
by  the  vendors  to  her  credit  in  bank.  She  hav- 
ing performed  her  part  of  the  agreement,  there 
became  due  to  her  so  much  money  for  her  sep- 
arate use,  and  as  her  separate  property.  The 
note  is  no  part  of  the  contract  by  which  her 
dower  was  released.  It  is  a  mere  security  given 
to  her  for  the  money  growing  due  to  her  out  of 
that  contract.  Her  husband  and  his  copartner 
became  indebted  to  her,  and  gave  her  this  note 
as  her  separate  property.  Such  a  note  must  be 
just  as  valid  as  if  she  had  lent  them  the 
amoimt  Out  of  her  separate  estate,  and  taken 
their  note  as  security  for  the  payment  of 
*it.  The  transaction  is  virtually  the  [*148 
same  as  if  they  had  paid  her  the  money,  and 
she  had  lent  it  to  them  on  the  note  in  ques- 
tion. 
The  case  mav  be  shortly  stated  thus: 
By  the  act  of  1869  the  plaintiff,  as  a  married 
woman,  acquired  the  capacity  at  law  to  receive 
property  to  her  separate  use,  and  subject  to  her 
separate  and  exclusive  control  as  if  she  were 
unmarried,  provided  it  does  not  come  to  her  bv 
^ft  or  conveyance  from  her  husband— by  which 
IS  undoubtedly  meant,  volimtary  gift  or  con- 
veyance. Having  this  capacity,  she  did  receive 
and  acquire,  for  a  good  and  valid  consideration 
moving  from  herself,  the  promissory  note  in 
question. 

This  note,  then,  being  her  separate  property, 
not  acquired  by  gift  or  conveyance  from  her 
liusband  in  the  sense  in  which  the  statute  uses 
those  terms,  she  is  entitled  to  the  benefit  of  the 
statute  in  reference  to  the  exclusive  possession 
and  enjoyment  of  the  note,  and  to  the  exclusive 
right  of  suing  upon  it.  As  to  it,  she  is  relieved 
from  the  incapacity  which  the  common  law  im- 
posed upon  her,  and  is  as  if  she  were  unmarried. 
The  technical  reasons,  therefore,  which,  at  the 
common  law,  rendered  void  a  note  or  other 
obligation  made  by  the  husband  to  the  wife,  no 
longer  exist  in  this  case.  And  if  there  are  still 
any  such  reasons  which  would  compel  the 
plaintiff  in  enforcing  the  note  as  against  her 
husband  to  seek  the  aid  of  a  court  of  equity, 
there  are  none  to  prevent  her  from  suing  the 
defendant  upon  it  in  a  court  of  law.  The  stat- 
ute of  1867,  above  referred  to,  enables  the 
holder  of  a  joint  obligation  to  sue  either  or  any 
of  the  parties  to  it  without  suing  the  others. 
The  defendant,  therefore,  has  no  legal  ground 
of  defense  to  the  action.  The  note  is  founded 
upon  a  good  and  valid  consideration.  Whether 
a  right  to  sue  the  other  maker  of  it  exists  or 
not  is  of  no  consequence  to  the  defendant.  As 
to  him,  there  can  be  no  doubt  that  the  plain- 
tiff is  invested  vnth.  all  the  capacities  and 
rights  which  are  necessary  to  enable  her  to 
maintain  an  action  at  law  on  the  note- 
It  is  contended,  however,  that  prior  to  the 
149*1  sale- of  the  'property  and  the  giving  of 
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tlie  note,  the  plaintiff  had  joined  the  defend- 
ant and  her  husband  in  a  deed  of  tnist  for  the 
■ame  property,  given  to  secure  the  payment 
•f  a  loan  made  by  them,  and  that  by  this  out- 
atandini^  deed  of  trust  her  right  of  dower  was 
extinguished. 

If  it  be  true,  as  contended  for  by  the  counsel, 
and  as  the  cases  seem  to  show,  that  in  this 
District  the  antiquated  rules  on  this  subject 
still  prevail,  so  as  to  bar  a  widow  of  all  dower 
in  an  equity  of  redemption;  if,  instead  of  being 
a  mere  security  for  money,  a  mortgage  or  deed 
of  trust  in  nature  of  a  mortgage,  transfers  the 
legal  estate  so  as  to  deprive  t£e  mortgagor  of 
the  ownership  of  his  property,  ^et  the  plaintiff 
would  have  been  re-invested  with  her  right  to 
demand  dower  in  the  land  whenever  the  pur- 
poses of  the  trust  should  be  accomplished,  and 
no  purchaser  would  deem  it  safe  to  take  a  con- 
v^ance  of  the  equity  of  redemption  from  the 
mortgagors  without  a  release  of  her  contingent 
rights.  And  whatever  technical  obstacles  the 
trust  deed  may  have  raised  against  her  right  to 
recover  dower  at  law,  in  case  of  the  death  of 
her  husband,  no  one  desiring  to  purchase  the 
property  would  be  willing  to  incur  the  hazard 
of  tnose  obstacles  being  removed.  At  all  events 
the  defendant  when  he  was  endeavoring  to  ne- 
gotiate the  sale  of  his  property  deemed  it  of 
sufficient  importance  to  ffive  the  note  in  ques- 
tion in  consideration  of  the  plaintiff  joiniiu^  in 
the  deed,  and  releasing  any  contingent  right 
she  might  have.  This  very  act  of  hers  may  have 
been  necessary,  and  we  have  a  right  to  infer 
that  it  was  deemed  important  to  the  closing  up 
of  the  transaction  and  securing  the  sale  of  the 
property.  If  any  release  is  deemed  requisite  to 
confirm  the  title  of  lands  with  which  one  has 
been  connected,  though  by  a  proper  construc- 
tion of  the  law  he  has  no  interest  in  them  what* 
ever,  stUl  such  release  will  be  a  good  considera- 
tion for  a  promise  or  for  the  payment  of  money. 

The  judgment  is  affirmed. 

Mr.  Justice  Miller,  dissenting: 

This  is  a  common  law  action  brought  on  a 
150*]  promissory  *note  on  the  law  side  of  a 
eourt  wnich  possesses  and  exercises  in  separate 
fomins  both  common  law  and  equity  juris- 
diction. 

The  District  of  Columbia,  for  which  that 
court  Bits,  and  whose  laws  it  administers,  has 
preserved  the  principles  of  the  common  law  less 
affected  by  statutes  than  any  part  of  America 
and,  perhaps,  less  than  England  herself. 

lliat  a  married  woman  could  make  no  ex- 
press contract,  except  as  she  joined  her  hus- 
band with  her,  by  that  law  is,  I  think,  too 
dear  for  argument.  It  is,  therefore,  a  waste  of 
learning  to  inquire  under  what  circumstances 
the  could  contract  with  her  husband.  The 
plaintiff  in  this  case  could  make  no  lawful  con- 
tract with  Sykes  unless  under  very  special  cir- 
eomstances. 

The  act  of  Congress  relied  on,  and  which  is 
deemed  necessary  to  the  validity  of  the  note,  so 
far  removed  this  general  disability  as  to 
enable  her  to  make  contracts  in  respect  to  her 
separate  property,  and  I  agree  to  the  definition 
of  the  court  as  to  what  is  separate  property 
within  the  meaning  of  that  act.  Her  dower 
interest  in  her  husband's  land  is  not  separate 
property.  This  is  conceded, 
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On  the  other  hand,  it  is  undoubtedly  true 
that  a  release  of  dower  is  a  ffood  consideration 
for  a  promise,  whether  in  writing  or  otherwise, 
and  the  promise  would  be  valid  if  made  to  a 
person  capable  of  contracting.  But  this  leaves 
untouched  the  question  of  plaintiff's  capacity  to 
make  the  contract. 

The  release  of  dower  and  the  agreement  to 
pay  a  certain  sum  for  it  was  one  contract.  The 
execution  of  the  deed  of  release  and  of  the  notes 
were  each  the  consideration  for  the  other.  I 
cannot  see  the  force  of  the  dialectics  by  which, 
after  the  contract  is  made,  the  note  given  as 
evidence  of  one  part  of  it  is  called  the  separate 
property  of  the  wife,  concerning  which  the 
contract  was  made.  That  is  to  say,  this  contract 
was  made  in  reference  to  the  paper,  and  it  con- 
stitutes the  material  part  of  the  note  and,  this 
being  her  separate  property,  enables  her  to 
make  the  contract  by  which  Sykes  beoame  her 
debtor. 

But  suppose  no  note  had  been  taken,  the 
promise  would  *have  been  just  as  good  [*151 
as  it  is  with  it.*  Where  would  then  have  been 
her  separate  property,  about  which  she  was 
authorized  to  contract? 

It  is  clear  to  me  that  to  enable  a  married 
woman  to  contract,  she  must  have  and  own 
separate  property  at  the  time  of  making  the 
contract,  and  that  to  make  that  contract  valid 
it  must  relate  to  that  property.  If  the  proposi- 
tion on  which  this  case  is  rested  be  sound,  the 
wife  need  have  no  separate  property  to  enable 
her  to  contract;  but  she  can  make  any  agree- 
ment by  which  she  is  to  receive  somethinff,  put 
it  in  writing,  call  the  paper  which  evictences 
the  agreement,  her  separate  property,  and  the 
thing  is  done. 

As  to  the  invasions  which  courts  of  equity 
have  made  on  the  rigid  and  unjust  rules  of  the 
common  law  on  this  subject,  they  are  wise  and 
beneficent,  and  they  were  made  because  the 
common  law  cout-ts  afford  no  remedy,  and  if 
this  were  a  suit  in  equity  by  Mrs.  Cnadwick  to 
recover  the  value  of  her  dower  after  she  had 
legally  conveyed  it,  I  would  gladly  enforce  her 
right.  But  that  is  not  the  case,  and  I  do  not 
tMnk  the  courts  have  an  imlimited  right  to 
overturn  the  clearest  principles  of  the  common 
law  because  legislation  has  lagged  behind  the 
progress  of  the  age  in  the  jurisprudence  which 
governs  the  rights  of  married  women. 

I  regret  to  have  to  dissent,  but  I  think  the 
precedent  of  making  laws  in  this  manner  too 
pernicious  to  be  acquiesced  in  by  my  silence. 


♦THE  MERCANTILE  MUTUAL  IN-   [♦237 
SURANCE  COMPANY,  Plff,  in  Err^ 

V. 

BENJAMIN  P.  POLSOM. 
(See  S.  0.  tS  Wall.  287-254.) 

Trial  by  court — exception  to  ruling — marine 
policy,  when  retroactive — finding  by  court, 

— general  and  special — insurance  application 
CM  evidence — requests  to  find' 

1.  Under  the  act  of  Congress  permitting  issues 

NoTB. — Material  miarepresentations  avoid  poli- . 
cy — see  note  to  Columbian  Ins.  Co.  v.  Lawrence, 
7  L.  ed.  U.  S.  335. 

Misreprtsentation  or  fraud  vitiates  policy — see 
note  to  M'Lanahan  v.  Universal  Ins.  Co.  7  L.  ed. 


237-264 


SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tbui, 


of  fact  in  civil  cases  to  be  tried  by  the  court  with- 
out a  jury,  where  the  finding  is  general,  the  par- 
ties are  concluded  by  the  determination  of  the 
court,  except  in  cases  where  exceptions  are  taken 
to  the  rulings  of  the  court  in  the  progress  of  the 
trial. 

2.  The  refusal  of  the  court  to  decide  that  the 
evidence  introduced  by  the  plaintiff  in  the  opening 
was  not  sufllcient  to  entitle  the  plaintiff  to  a  ver- 
dict, presents  a  question  of  law,  and  is  as  much  tne 
subject  of  exception  as  anv  other  ruling  of  the 
court  in  the  course  of  the  trial. 

3.  The  phrase  "lost  or  not  lost"  is  not  necessary 
to  make  a  policy  retroactive.  It  is  sufficient  if  it 
appear,  by  the  description  of  the  risk  and  the  sub- 
iect-matter  of  the  contract,  that  the  policy  was 
intended  to  cover  a  previous  loss. 

4.  A  general  finding  of  the  circuit  court,  where 
trial  by  jury  is  waived.  Is  not  the  proper  subject 
o*  review  in  the  Supreme  Court ;  but  where  the 
finding  is  special,  this  court  may  review  the  suffi- 
ciency of  the  facts  found  to  support  the  judgment. 

5.  The  application  for  insurance,  when  tendered 
by  the  defendants  in  support  of  the  defense  of  con- 
cealment, may  be  refused  as  evidence,  ^here  its 
contents  are  immaterial  to  the  Issue. 

6.  Requests  that  the  court  would  adopt  certain 
conclusions  of  law  presented  by  the  defendants,  In 
the  nature  of  prayers  for  instruction,  are  not  the 

fjroper  subjects  of  exception  in  cases  where  a  jury 
8  waived,  and  the  issues  of  fact*are  submitted  to 
the  determination  of  the  court. 

[No.  102.] 
Suhmiited  Nov,  18, 187S,  Decided  Jan.  5, 1874, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

This  was  an  action  of  CLsaumpsit,  brought  in 
the  court  below  by  the  defendant  in  error,  upon 
a  policy  of  marine  insurance  issued  by  the 
plaintiff  in  error  upon  the  schooner  B.  F.  Fol- 
som. 

The  case  fully  appears  in  the  opinion. 

Mr.  Jaa.  C.  Carter,  for  plaintiff  in  error: 

Five  distinct  questions  arise  on  the  record, 
and  are  presented  for  the  consideration  of  the 
court.  They  are: 

I.  Does  a  marine  policy  of  insurance  for  one 
year  from  Jan.  1,  1869,  made,  dated  and  de- 
livered Mar.  1,  1869,  cover  a  total  loss  of  the 
vessel  insured,  occurring  Jan.  13,  1869,  where 
the  language  of  the  policy  is  as  follows:  "Do 
make  insurance  and  cause  to  be  insured,  at  and 
from  the  first  day  of  January,  1869,  at  noon," 
until  the  first  day  of  January,  1870,  at  noon, 
which  policy  does  not  contain  the  words  "lost 
or  not  lost"? 

II.  Is  it  the  duty  of  a  captain  and  part  owner 
of  a  vessel  to  communicate  by  telegraph,  that 
being  a  usual  mode  of  communication,  to  the 
other  owners  the  loss  of  the  vessel;  and  does 
the  omission  to  do  so,  render  void  a  policy  of 
insurance  issued  after  such  loss  might,  by 
that  means,  have  been  communicated  ? 

III.  May  concealment  be  proved  as  a  defense 
under  the  plea  of  non  assumpsit,  in  an  action 
on  the  policy  ? 

IV.  Upon  whom  does  the  burden  of  proof 
lie,  to  show  the  communication  to  the  insur- 
ance company  of  certain  facts,  material  to  that 
risk,  and  shown  to  be  within  the  knowledge  of 
the  insured?  That  is:  is  there  any  presumption' 
in  contracts  of  insurance  in  favor  of  the  in- 
sured, that  he  has  communicated  to  the  insurer 
all  the  material  facts,  or  that  he  is  ignorant  of 
a  material  fact  which  it  is  shown  might  have 
been  known  to  him  ? 

V.  Is  it  error  for  a  judge,  who  tries  a  cause 
without  a  jury,  under  the  stipulations  of  the 


party  waiving  a  jury  to  refuse  to  make  special 
findings  of  fact,  under  the  act  of  Congress  of 
Mar.  3,  1863  (13  Stat,  at  L.  500)  ? 

The  record  presents  the  foregoing  questions 
for  review,  and  also  exceptions  to  the  ruling  ©f 
the  court  on  the  admission  of  evidence,  etc. 

First  Point,  It  is  a  principle  or/  the  law  of 
marine  insurance,  that  the  insurer  may  assume 
the  risk  of  a  previous  imknown  injury  by  ex- 
press agreement. 

In  a  voyage  policy  this  is  effected  by  making 
the  policy  relate  back  to  the  inception  of  the 
voyage;  usually  by  the  use  of  the  words  "at 
and  from"  a  port  named. 

In  a  time  policy,  this  is  done  by  making  the 
risk  attach  from  a  given  antecedent  date. 

In  either  case,  some  antecedent  risks  are  as- 
sumed by  the  insurer. 

Is  the  risk  of  a  prior  total  loss  an  extinction 
of  the  subject  insured  included? 

The  question  is  undecided  by  any  adjudged 
case;  and  a  reference  to  the  general  principles 
of  the  law  of  contracts  will  havetodetiermineit. 

When  a  chattel  has  been  destroyed,  it  has 
ceased  to  be  the  subject  of  ownership;  it  can- 
not be  bought  nor  sold,  and  every  contract  in 
reference  to  it,  based  on  the  implied  understand- 
ing and  agreement  that  it  is  in  existence,  is  void. 

Allen  V.  Hammond,  11  Pet.  63;  Hastie  v. 
Couturier,  9  Ex.  102;  Strickland  v.  Turner,  7 
Ex.  208;  Ben  J.  Sales,  57;  Duncan  v.  Ins,  Co, 
3  Keyes,  396. 

If,  however,  it  be  merely  damaged,  the  loss 
falls  upon  the  owner.  If  a  cargo  be  sold  at  sea, 
the  purchaser  takes  the  risk  of  its  condition, 
and  any  damage  occurring  before  the  sale  is  the 
purchaser's  loss. 

Barr  v.  Oihson,  3  M.  &  W.  390. 

The  principle  of  law  deducible  is  this:  the 
implied  warranty  of  existence  being  satisfied, 
the  parties  contract  with  reference  U)  the  then 
condition  of  the  subject;  the  purchaser  ac- 
quires the  ownership  of  the  subject  in  condi- 
tion it  then  is  and,  therefore,  takes  it  subject 
to  all  prior  contingencies,  such  as  general 
average  loss,  salvage  claim  or  other  injuries, 
direct  or  consequential,  which  may  damage  the 
property  itself  or  create  a  lien  on  it. 

Tne  purchaser  by  taking  the  title  without 
exception  of  such  risks,  takes  the  burden  of 
them.  In  other  words,  he  becomes  his  own  in- 
surer of  all  past  risks  not  amoimting  to  a  total 
loss- 

The  contract  of  indemnity  or  insurance,  is 
based  upon  the  same  implied  warranty  that 
there  is  property  in  existence  to  insure  ;*a  per- 
son in  existence  liaving  an  interest  or  title  to 
the  property.  In  other  words,  there  can  be  no 
idea  of  a  contract  without  parties  and  a  subject. 

But  it  is  permitted  to  the  parties  expressly 
to  agree  to  insure  agaidet  a  prior  loss  or 
extinction  of  the  subject. 

This,  in  a  policy  of  marine  insurance,  is 
done  by  the  use  of  the  words  "lost  or  not  lost.** 

^'In  commercial  law,  a  clause  introduced  into 
marine  policies  of  insurance  (and  said  to  be  pe- 
culiar to  English  policies)  to  show  that  ihe  con- 
tract is  intended  to  embrace  losses  which  may 
have  happened  before  the  policy  is  subscribed.'* 

Burr.  Law  Die.  suh  verba;  2  Bouv.  Law  Die, 
82,  sub  verba;  Park,  Ins.  p.  25,  3d  ed.  1792, 
citing  Harford  v.  Maynard,  before  Lord  Mans- 
field, GuUdhaU,  HU.  Vae.  1785;  Molloy,  b.  2, 


1873. 
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eh.  7»  S  5;  Ina.  Co,  v.  Ruggles,  12  Wheat.  418; 
Marsh.  Mar.  Ins.  191,  267,  5th  ed. 

"A  time  policy,  like  a  voyage  policy,  may  he 
effected  retrospectively,  if  it  contain  the  clause 
lost  or  not  lost.' " 
1  Am.  Ins.  2  Am.  ed.  416. 
When  the  words  "lost  or  not  lost,"  CfalUoe, 
9ur  hanea  et  mauvctisea  nauvelles,  are  inserted, 
they  render  the  imderwriter  liable  in  respect  of 
loss  by  any  of  the  above  perils,  although  the 
ship  l:^  lost  at  the  time  of  insurance,  a  circum- 
stance which,  but  for  those  words,  would  avoid 
the  policy. 

Sm.  Merc  L.  433;  Hildyard,  Mar.  Ins.  10; 
Pars.  Mar.  Ins.  307. 

In  Sutherland  v.  Pratt,  11  M.  &  W.  296,  the 
plaintiff  did  not  acquire  an  interest  in  a  can^o 
of  goods  until  after  a  general  average  loss.  The 
poucy  was  "lost  or  not  lost."  Held  by  the 
court:  "Such  a  contract  operated  in  the  same 
•  way  as  if  the  plaintiff,  ha vmg  purchased  goods 
at  sea,  the  defendant,  for  a  premium,  had 
agreed  that  if  the  goods  at  the  time  of  the  pur- 
chase had  sustained  any  damage  by  perils  of 
the  sea,  he  would  make  it  good." 
See  remarks  in  2  Duer,  Inst.  5. 
In  Haatie  v.  Couturier,  9  Ex.  109,  Coleridge, 
J.,  in  remarking  on  the  above  case,  says:  "If 
the  goods  had  l^en  totally  lost  before  the  con- 
tract of  purchase  was  made,  there  would  not 
be  an  insurable  interest,  as  a  person  cannot 
buy  a  thing  that  is  totally  lost." 

Neither  can  one  sell  or  own  what  has  no 
existence. 

The  policy  in  suit  did  not  contain  these  words 
or  any  equivalent,  and  the  denial  of  the  motion 
for  a  nonsuit  and  the  refusal  to  rule  were  error. 
Second  Point.    Elementary  principles. 
An  insurer  is  bound  to  communicate  all  in- 
telligence of  his  vessel  to  the  underwriter,  at 
the  time  of  effecting  insurance. 
3  Kent,  Com.  282. 

The  fact  that  an  insurer  employs  an  agent  to 
effect  insurance  does  not  change  the  rule.  In 
the  language  of  Chancellor  Kent:  "If  the  party, 
after  luiving  g^iven  instructions  for  effecting 
the  policy,  receives  intelligence  material  to  the 
risk,  he  must,  forthwith  or  with  due  and  rea- 
■sonable  diligence,  communicate  or  coimtermand 
Ids  instructions.** 

2  Com.  286;  Watson  v.  Delafield,  2  Cai.  224, 
1  Johns.  152,  2  Johns.  526;  McLanahan  v.  Ina. 
<7o.  1  Pet.  170;  1  Pars.  Mar.  Ins.  438,  470; 
•Oreen  v.  Ina.  Co.  10  Pick.  402;  1  Am.  542,  3 
Jim.  ed.  521,  3d  Eng.  ed.  1866;  1  Am.  537 
(3d  Eng.  ed.) 

It  has  usually  happened  that  the  conceal- 
-ment  of  the  loss  has  been  the  act  of  the  agent, 
and  the  question  then  presented  has  been, 
whether  the  insured  owner,  who  has  effected 
fais  insurance,  innocently,  so  far  as  actual 
knowledge  is  attributable  to  him,  shall  be  pre- 
sumed to  have  known,  or  shall  be  affected  with 
the  knowledge  of  his  agent. 

The  solution  of  this  question  has  been  differ- 
ent in  different  courts. 

In  Pitzherhert  v.  Mather,  1  T.  R.  12,  and 
•Oladatone  v.  King,  1  M.  &  S.  35,  the  conceal- 
ment of  the  master  was  held  to  discharge  the 
insurer. 

See,  also,  Stuart  v.  Dunlop,  4  Bro.  P.  C. 
483,  dted  in  1  Pars.  Mar.  Ins.  454,  n.  4. 

In  Ina.  Co^  v.  BusigleSj  12  Wheat.  408,  the 
18  Walu  U.  S.  Book  21. 


court  came  to  the  conclusion  that  the  master, 
after  the  loss  of  his  vessel,  ceased  to  be  the 
agent  of  the  insured,  and  put  its  decision  upon 
that  ground. 

This  case  has  been  so  severely  criticised,  and 
its  reasoning  shown  to  be  so  vicious,  that  it  can 
hardly  be  deemed  an  authority. 

See,  2  Duer,  Ins.  415,  et  aeq.;  1  Phil.  Ins. 
S  549;  1  Pars.  Mar.  Ins.  458;  2  Pars.  Mar.  L. 
162;  Proudfoot  v.  Montefiore,  L.  R.  2  Q.  B.  611. 

The  rule  in  New  York  is  the  same  as  the  En- 
glish, viss. :  that  concealment  avoids  the  policy. 

Wataon  v.  Delafield,  2  Johns.  526. 

The  reason  on  which  this  rule  is  founded  is 
the  entire  good  faith  required  in  this  contract. 

The  insurer  has  a  right  to  believe  that  the 
insured  has  all  the  necessary  information  which 
he  ought  to  have,  and  for  this  reason  the 
knowledge  of  the  agent  affects  his  principal; 
for  otherwise  it  would  be  offering  a  premium 
to  conceal  a  loss  until  an  insurance  could  be 
effected. 

See,  Andrevoa  v.  Ina.  Co.  9  Johns.  34;  2  Duer, 
Ins.  530,  n.  4. 

It  is  said  that  the  rule  of  morality  requires 
that  the  insured  should  use  the  same  diligence 
to  prevent  the  insurance  as  he  would  to  prevent 
the  payment  of  the  premium  if  the  vessel  was 
safe. 

2  Duer,  Ins.  SS  13,  19,  p.  410,  and  n.  4,  p. 
534. 

The  expense  of  communication  cannot  be 
made  the  criterion  of  its  necessity;  for  what 
proportion  shall  the  courts  fix  as  the  rule,  and 
what  figures  shall  they  take  as  the  extremes? 
Shall  poverty  be  an  excuse;  and,  if  so,  what 
degree? 

The  only  safe  rule  is:  that  the  insured  shall 
use  tiie  established  means  of  communication, 
without  regard  to  the  expense  or  the  condition 
of  the  individual. 

Third  Point. ,  The  pleadings  in  this  case  pre- 
sented but  one  issue.  Did  the  Insurance  Com- 
pany insure  the  plaintiff  below?  And  in  the 
development  of  that  issue  the  plaintiff  made 
what  ne  deemed  sufficient  proof,  when  he 
proved  the  taking  of  the  policy,  the  loss  of  the 
vessel  and  the  performance  of  the  conditions  of 
the  contract. 

The  defendant  then  offered  and  re-offered 
pertinent  and  sufficient  proof  to  establish  that 
the  policy  was  void,  by  reason  of  the  conceal- 
ment of  certain  facts  in  the  possession  of  the 
plaintiff  at  the  time  it  was  issued. 

The  objection  was  taken  that  this  evidence 
could  not  be  given  under  the  issues  raised  by  a 
plea  of  non  aaaumpait,  and  so  the  court  ruled. 

This  was  error.  "The  defendant  imder  the 
general  plea  of  non  aaaumpait,  may  prove  any- 
thing that  will  have  the  effect  of  rendering  the 
policy  void,  such  as  a  concealment  or  misrepre- 
sentation of  circumstances,  by  which  the  under- 
writer may  have  been  deceived  or  misled  as  to 
the  nature  of  the  risk." 

3  Phil.  Ev.  68,  4th  Am.  ed.  Cowen  and  HilPs 
Notes;  2  Greenl.  Ev.  §  135;  Sill  v.  Rood,  15 
Johns.  230. 

Fourth  Point.  The  defendant  below,  the 
Ina.  Co.,  showed: 

1.  That  the  plaintiff  knew  that  the  schooner 
B.  F.  Folsom  was  on  a  voyage  from  Boston  to 
Monte  Video  and  Buenos  Ay  res. 
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2.  That  the  plaintiff  knew  that  she  had  as 
captain,  one  John  Orlando. 

3.  That  prior  to  applying  for  this  insurance, 
which  he  did  in  person,  he  had  seen  in  the 
Philadelphia  newspapers  a  telegraphic  dis- 
patch as  follows : 

"Liverpool,  Feb.  21.  The  Orlando,  from 
Baltimore  for  Buenos  Ayres,  has  been  lost  at 
sea.  Crew  saved  and  landed  at  Bremen- 
haven;" "which  he  did  not  communicate  to  the 
defendant." 

Defendant  then  offered  the  application  or 
slip  in  evidence,  and  the  court  excluded  it. 
This,  we  have  shown,  was  error,  by  the  third 
point. 

That  the  facts  thus  shown  were  material  to 
the  risk,  may  be  inferred  from  the  nature  of 
the  facts. 

Tidmarsh  t.  Wash.  Ins,  Co,  4  Mass.  439, 
441;  Fiske  v.  Ins.  Co.  15  Pick.  310;  2  Phil. 
Ins.  504. 

The  effort  is  made  to  avoid  the  effect  of  this 
as  a  concealment,  because  the  insurance  com- 
pany had  pasted  in  their  "disaster  book"  the 
slip  from  the  newspaper,  marking  over  it  the 
word  "Orlando,"  Feb.  22,  and  had  in  their 
Lloyd's  Register,  published  in  March  1868,  un- 
der the  name  of  the  schooner  B.  F.  Folsom,  the 
words:  "J.  Orlando,  Captain,"  and  the  rule 
that  what  is  already  known  need  not  be  com- 
municated, is  invoked. 
\,  The  rule  in  question  does  not  apply. 
The  insurance  was  applied  for  March  1, 
eight  days  after  the  item  was  pasted  in  the 
book,  and  the  extracting  it  in  that  way  lends 
no  greater  force  to  it  than  did  the  mere  tak- 
ing the  paper  at  the  office  of  the  company. 

1  Am.  Mar.  Ins.  534,  4th  Eng.  ed.;  Nichol- 
son V.  Power,  20  L.  T.  N.  S.  580 ;  Dickenson  v. 
Ins.  Co,  Anthon  N.  P.  126;  2  Duer,  486. 

2.  Seeing  the  entry  in  the  disaster  book,  in 
connection  with  the  entry  of  the  master's  name 
in  the  register,  would  not  have  suggested  to 
the  Insurance  Company  any  suspicion  that 
they  referred  to  the  schooner  B.  F.  Folsom. 

(a)  Because  there  was  a  vessel  called  The 
Orlando,  a  bark. 

(6)  Because  there  was  no  presumption  from 
the  entry  of  the  captain's  name  in  the  Lloyd's 
Register,  of  his  continuance  in  command  of 
that  vessel. 

(c)  The  plaintiff  possessed  a  key  by  which  to 
read  thlsdispajbch  aright,  and  kept  it  to  himself. 
Fifth  Point,  The  court  refused  to  make  any 
special  findings  of  fact,  and  defendant  excepted. 
The  act  of  Congress  of  March  3,  1863,  13  S. 
T.  &  L.  §  500,  conferred  its  sanction  on  a  prac- 
tice which  had  long  prevailed,  and  from  the  de- 
cisions it  will  be  seen  that  whenever  a  jury 
was  waived,  the  Supreme  Court  would  not  re- 
view anytliing,  unless  the  facts  were  in  some 
form  explicitly  placed  on  the  record. 

OuiU  V.  Frontin,  18  How.  135,  15  L.  ed.  290; 
Prentice  v.  Zane,  8  How.  470;  Hyde  v.  Boor- 
aem  Co,  16  Pet.  169;  Taylor  v.  Savage,  2  How. 
395 ;  U,  8.  v.  King,  7  How.  833. 

It  is  apparent  on  the  face  of  the  act,  that 
Congress  did  not  pass  it  to  deprive  the  suitor 
of  the  right  of  review.  The  construction  put 
upon  it  by  the  court  below  leaves  it  at  the  dis- 
cretion of  the  judge  below,  whether  the  suitor 
830 


shall  be  allowed  the  benefit,  and  this  court  the 
power  of  review. 

Clement  v.  Ins,  Co.  7  Blatchf.  C.  C.  53. 

The  act  granting  to  the  appellant  the  benefit 
of  a  review  of  the  facts  when  a  special  finding 
is  made,  and  empowering  the  court  to  make  it, 
conferred  a  new  jurisdiction  on  this  court, 
clearly  for  the  benefit  of  the  suitor,  and  by  the 
use  of  the  word  "may,"  left  the  suitor  to  elect 
whether  he  would  avail  himself  of  it  or  not. 

Qeneres  v.  Campbell,  11  Wall.  193,  20  L.  ed. 
110;  Minor  v.  Bk,  1  Pet.  63;  Supervisors  v.  17. 
S,  4  Wall.  435,  18  L.  ed.  419. 

Sixth  Point,  A  nonsuit  was  asked  for,  and  if 
the  view  heretofore  urged  (that  the  policy  did 
not  cover  a  prior  total  loss)  is  correct,  should 
have  been  granted;  and,  inasmuch  as  refusing 
to  grant  it,  if  held  error  in  this  court,  would 
entitle  the  plaintiff  in  error  to  an  absolute  re- 
versal of  the  judgment,  the  following,  views,  al- 
though in  opposition  to  the  prevailing  opinions 
in  Doe  v.  Qrymes,  1  Pet.  469;  De  Wolf  v.  Ra- 
haud,  1  Pet.  476,  are  presented.  The  dissent- 
ing opinion  of  Mr.  Justice  Johnson,  p.  472, 
seems  so  clearly  to  accord  with  the  statute, 
that  it  is  deemed  proper  to  ask  the  considera- 
tion of  the  court  to  the  following  acts  and 
decisions : 

"The  modes  of  proceeding  in  this  court  shall 
be  the  same  in  each  case  respectively,  as  are 
now  used  or  allowed  in  the  Supreme  Court  of 
the  same." 

Act  May  8,  1792,  ch.  36,  2d  sess.  (1  Stat,  at 
L.  275)  ;  act,  Sep.  29,  1789  (1  Stat,  at  L.  94)  ; 
see  nonsuit.  Burr.  Law  Die;  Clements  v.  Ben^ 
jamin,  12  Johns.  299. 

Nonsuit  by  a  justice  sustained,  Pratt  t. 
Hull,  13  Johns.  334. 

Nonsuit  declared  to  be  the  duty  of  the  court, 
against  the  refusal  of  plaintiff.  Foot  v.  Sa^in, 
19  Johns.  155,  S.  P.;  Stuart  v.  Simpson,  1 
Wend.  378,  S.  P.;  Healy  v.  Utly,  1  Cow.  345, 
S.  P.;  see,  counsel  arg.  at  p.  351;  Foot  v. 
Sahin,  19  Johns.  158;  Spencer,  J. 

Messrs.  Clarence  A.  Seward  and  Charles 
M.  Da  Costa,  for  defendant  in  error: 

I.  The  policy  of  insurance  was  a  time  policy, 
dated  March  1, 1869,  and  by  its  terms  was  ret- 
roactive; i,  e.,  it  was  to  take  effect  from  Jan.  1, 
1869;  the  language  of  the  policy  being,  "Do 
make  insurance  and  cause  to  be  insured,  at  and 
from  the  first  day  of  January,  1869,  at  noon, 
imtil  the  first  day  of  January,  1870,  at  noon." 
That  the  intent,  therefore,  of  the  parties  was, 
that  it  was  to  be  what  is  commonly  known  as 
a  "lost  or  not  lost"  policy,  seems  too  appar- 
ent  to  need  argument.  If  not,  the  clause  in 
the  policy  that  the  insurance  was  to  take  effect 
two  months  prior  to  the  date  of  the  policy, 
would  be  nugatory;  and  the  absurd  result 
would  follow  that  the  assured  would  be  paying 
for  insurance  for  two  months  when  the  Insur- 
ance Company  ran  no  risk  whatever. 

The  rule  is  well  settled,  both  by  elementary 
writers  and  the  decisions  of  the  court,  that  the 
clause  "lost  or  not  lost"  is  not  necessary  in  a 
policy  in  order  to  make  it  retroactive.  It  is 
sufficient  if  it  appear,  by  the  description  of  the 
risk  and  the  subject  of  the  contract,  that  the 
policy  is  intended  to  cover  previous  losses. 
There  can  be  no  reason  why  a  previous  loss 
should  prejudice  the  insurance,  if  both  the 
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insured  and  the  underwriters  were  equally  ig- 
norant of  the  loss  at  the  time. 

1  Phil.  Ins.,  §  925 ;  2  Pars.  Mar.  Ins.  44 ;  1 
Am.  Ins.  26;  3  Kent,  Com.  259  (marg.). 

In  the  language  of  Mr.  Justice  Story  in  Ham- 
mond  V.  AUen,  2  Sumn.  387,  396,  et  seq.:  "The 
policy  would  be  binding,  though  the  ship  were 
lost  at  the  time,  and. though  the  policy  had  not 
the  words  'lost  or  not  lost.' " 

II.  Was  the  defendant  in  error,  under  the 
circumstances  of  the  case,  boimd  to  communi- 
cate to  the  underwriters  either : 

(a)  The  dispatch  above  alluded  to,  and  that 
he  had  seen  it;  or, 

(h)  His  surmises  or  conjectures,  if  any  he 
had,  that  the  dispatch  referred  to  the  schooner 
B.  F.  Folsom,  bound  on  a  voyage  from  Boston 
to  Monte  Video  and  Buenos  Ayres,  and  not  to 
The  Orlando  bound  on  a  voyage  from  Balti- 
more to  Buenos  Ayres,  to  which  it  did  refer  ? 

It  appeared  that  all  the  newspapers  contain- 
ing the  dispatch  were  taken  at  the  company's 
office  in  New  York;  that  it  kept  a  "disaster 
book,"  in  which  such  disasters  were  always 
pasted ;  and  such  disaster  book,  when  produced 
in  coiirt,  showed  that  the  dispatch  in  question 
was,  on  the  very  day  of  publication  in  tne 
newspapers,  pasted  in  the  disaster  book  by  the 
clerk  whose  duty  it  was  to  attend  to  such  mat- 
ters, and  the  word  "Orlando"  written  in  large 
letters  over  it.  Knowledge  of  such  dispatch 
was,  therefore,  proven  to  have  been  in  the 
plaintiff  in  error. 

( 1 )  The  assured  is  not  required  to  communi- 
cate to  the  underwriters  facts  which  the  im- 
derwriters  themselves  know  or  are  presumed 
to  know  or  ought  to  know. 

1  Phil.  Ins.  §S  571,  604;  2  Duer.  Ins.  553, 
557;  1  Pars.  Mar.  Ins.  476. 

(2)  Intelligence  contained  in  newspapers,  es- 
pecially if  such  newspapers  are  proven  to  be 
taken  at  the  place  of  business  of  the  under- 
writer, need  not  be  communicated  to  the  imder- 
writer  by  the  applicant  for  insurance. 

1  Phil.  Ins.  §  6p4;  1  Pars.  Mar.  Ins.  478;  3 
Kent,  Com.  357,  8th  ed.;  Green  v.  Ina.  Co,  10 
Pick.  402. 

The  rule  is  well  settled  that  intelligence  may 
be  of  so  general  and  indifferent  a  nature,  and 
its  application  to  the  subject  so  doubtful  and 
remote,  that  the  assured  need  not  commimicate 
it,  although  it  may  possibly  relate  to  the  sub- 
ject insured. 

1  Phil.  Ins.  §  610;  Rugglea  ▼.  /tw.  Co.  4 
^lason,  74;  Alsop  v.  Ins.  Co.  1  Sumn.  451; 
Green  v.  Ins.  Co.  supra. 

That  be  was  not  bound  to  communicate 
whatever  opinion,  surmise  or  conjecture  he 
may  have  had,  is  elementary  law. 

1  Phil.  Ins.  §  574. 

III.  The  plaintiff  in  error  also  claims  that 
the  policy  had  been. avoided  by  the  concealment 
of  material  facts,  viz. :  in  that  the  defendant  in 
error  failed  to  communicate  to  it  that  The  B. 
F.  Folsom  had  left  Boston  on  a  voyage  to 
Monte  Video  and  Buenos  Ayres,  and  that  the 
name  of  her  master  was  J.  Orlando;  and  that 
such  facts,  when  coupled  with  the  dispatch  in 
question,  were  material  ones  which  defendant 
in  error  was  boimd  to  communicate  to  it. 

It  is  a  sufficient  answer  thereto  to  say : 

1 .  That  such  a  defense  has  not  been  pleaded. 

2.  That  such  a  defense  has  not  been  proved; 
18  Wall. 


I 
the  plaintiff  in  error  having,  in  fact.  Intro- 
duced no  evidence  whatever  on  the  subject. 

The  defense  of  concealment  of  a  material  fact 
was  an  affirmative  one,  to  be  estabKshed  by 
proof  on  the  part  of  the  plaintiff  in  error.  The 
burden  to  establish  such  a  defense  rests  upon 
it.  The  court  cannot  presume  such  a  defense. 
It  must  be  affirmatively  provod  by  defendant. 

MoLandha/n  v.  Ins.  Co.  1  Pet.  170;  Ruggles 
V.  Ins.  Co.  4  Mason,  74;  Fiske  v.  Ins.  Co.  15 
Pick.  310;  Roscoe,  Ev.  52. 

rV.  It  is  claimed  by  the  plaintiff  in  error, 
that  it  was  the  duty  of  the  captain  to  telegraph 
to  the  defendant  in  error  the  fact  of  the  loss  of 
The  B.  F.  Folsom,  and  b^  his  not  having  done 
so,  that  the  policy  was  vitiated. 

(a)  The  captain  was  not  bound  to  use  ex- 
traordinary means  of  communication.  He  is 
only  bound  to  use  the  ordinary  means  of  com- 
munication. 

Green  v.  Ins.  Co.  supra;  Andrews  t.  Ins,  Co. 
9  Johns.  32. 

(&)  It  appeared  that  he  wrote  by  the  first 
mail;  was  penniless  in  a  foreign  coimtry;  that 
a  telegram  had  to  be  prepaid,  and  that,  there- 
fore, even  if  it  were  his  duty,  he  had  not  the 
ability  to  telegraph.  Under  the  circumstances, 
the  court  will,  it  is  confidently  submitteji,  hold 
that  the  captain  did  advise  the  defendant  in 
error  as  soon  as  possible  of  the  loss,  and  by 
the  most  expeditious  means  in  his  power. 

(o)  But  even  if,  imder  any  and  all  circum- 
stances, it  was  the  master's  duty  to  advise  by 
telegraph  of  the  loss,  and  he  failed  to  do  so, 
either  wilfully  or  n^li^ently,  yet  that  circum- 
stance alone  will  not  defeat  the  right  of  recov- 
ery herein.  Such  is  the  settled  doctrine  in  the 
courts  of  the  United  States. 

Ruggles  v.  Ins.  Co.  4  Mass.  74,  affirmed  on 
appeal;  Ins.  Co.  v.  Ruggles,  12  Wheat.  409. 

V-  The  requests  to  rule  are,  it  is  submitted, 
based  exclusively  upon  presumptions  and  in- 
ferences drawn  from  imagination  and  unsup- 
ported by  any  evidence. 

If  presumptions  are  to  be  indulged  in,  the 
defendant  in  error  may  well  claim  that,  as  the 

Slaintiff  in  error  has  failed  to  offer  any  evi- 
ence  of  anything  showing  or  tending  to  show 
a  concealment  of  a  material  fact  (an  affirma- 
tive defense  to  be  by  it  proved),  the  strong  pre- 
sumption arises  that,  as  a  matter  of  fact,  no 
concealment  of  any  material  fact  took  place. 

The  presumption  is,  that  the  insurer  ques- 
tioned the  party  upon  all  subiects  which  it 
deemed  material,  and  all  which  were  in  the 
contemplation  of  the  parties  at  the  time;  and 
beyond  that,  clearly  a  party  is  not  bound  to 
disclose. 

R4iwls  ▼.  Ins.  Co.  27  N.  Y.  296. 

VI.  As  to  the  exception  to  the  refusal  of  the 
court  to  receive  in  evidence  the  application  for 
insurance,  we  say  the  ruling  was  correct,  be- 
cause the  application  was  merged  in  the  policy 
of  insurance,  being  alike  in  every  respect. 
The  defense  was  not  that  the  policy  had  been 
obtained  by  fraud  or  misrepresentation  in  such 
application  contained. 

See  opinion  of  the  court,  9  Blatchf.  C.  C.  201, 
202;  also,  Vandevoort  v.  Smith,  2  Cai.  155; 
Higginson  v.  Dall,  13  Mass.  96;  Jennings  v. 
Ins.  Co.  2  Den.  75;  Flinn  v.  Tohin,  I  Moody  & 
M.  367  (22  Eng.  Com.  L.  547);  Ins.  Co.  v. 
Lyman,  ante,  246. 
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VII.  The  exception  to  the  refusal  of  the 
court  below  to  find  special  findings  of  fact,  is 
untenable,  for  the  reason  that,'  by  the  act  of 
Congress  referred  to,  at  the  option  of  the  court, 
the  findings  may  be  either  general  or  special. 
Bee.  4,  act  March  4,  1866  ( 13  Stat,  at  L.  pp. 
600,  601). 

Judicial  construction  has  been  given  to  this 
section  in: 

Ins.  Co.  V.  Tweed,  7  Wall.  44,  19  L.  ed.  66; 
Oeneree  v.  Bonemer,  7  Wall.  564, 19  L.  ed.  227 ; 
Avendano  ▼.  Gay,  8  Wall.  376,  19  L.  ed.  422; 
Norrie  v.  Jackson,  9  Wall.  125,  19  L.  ed.  608; 
Harden  v.  Tweed,  9  Wall.  425,  19  L.  ed.  678; 
Coddington  ▼.  Richardson,  10  Wall.  516,  19  L. 
ed.  981;  Qeneres  v.  Campbell,  11  Wall.  193,  20 
I>  ed.  110;  Kearney  v.  Case,  12  Wall.  276,  20 
L.  ed.  395;  Bethel  v.  Mathews,  13  Wall.  1,  20 
L.  ed.  556;  Dirst  v.  Morris,  14  Wall.  484,  20 
L.  ed.  722;  Richmond  v.  Smith,  ante,  200. 

The  result  of  these  cases  is  that: 

1.  If  there  be  a  special  finding,  a  writ  of  er- 
ror will  lie  directly  to  the  Supreme  Court,  by 
which  not  merely  the  exceptions  contained  in 
the  bill  of  exceptions  will  become  reviewable, 
but  also  the  review  "may  extend  to  the  deter- 
mination of  the  sufficiency  of  the  facts  found 
to  support  the  judCTient;"  just  as  the  practice 
has  long  been  settled  in  the  case  of  a  special 
verdict,  or  upon  an  agreed  statement  of  facts. 

2.  If  the  finding  be  a  general  one,  the  appel- 
late court  will  only  review  questions  of  law 
arising  on  the  exceptions  contained  in.  the  bill 
of  exceptions,  and  the  errors  of  law  apparent 
on  the  face  of  the  pleadings,  and  if  the  imsuc- 
cessful  party  desires  a  review  of  the  facts,  he 
can  only  get  relief  by  making,  in  the  court  be- 
low, a  motion  for  a  new  trial  on  the  case  (as 
the  plaintiff  in  error  did  in  the  case  at  bar), 
just  as  the  practice  has  long  been  settled  in  the 
case  of  a  general  verdict. 

In  fact,  the  act  itself  says:  "The  finding  of 
a  court  upon  the  facts,  which  may  be  either 
general  or  special,  shall  have  the  same  effect 
as  the  verdict  of  a  jury." 

VIII.  As  it  has  been  repeatedly  decided  that 
the  courts  of  the  United  States  have  no  power 
to  order  a  peremptory  nonsuit,  against  the  will 
of  the  plaintiff,  it  is  not  necessary  to  examine 
the  gfrounds  of  the  motion. 

Doe  V.  Orymes,  1  Pet.  469;  De  Wolf  v.  Ra- 
baud,  1  Pet.  476;  Crane  v.  Morris,  6  Pet.  598; 
Silshy  V.  Foots,  14  How.  218;  Castle  v.  Bul- 
lard,  23  How.  172,  183,  16  L.  ed.  424,  427. 

♦ 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Underwriters  in  a  policy  of  marine  insurance 
undertake,  in  consideration  of  a  certain  premi- 
um, to  indemnify  the  party  insured  against 
loss  arising  from  certain  perils  of  the  sea,  or 
sea  risks  to  which  the  ship,  merchandise  or 
freight  of  the  insured  may  be  exposed  during 
a  particular  voyage  or  for  a  specified  period  of 
247*1  time.  Long  experience  shows  *that  such 
a  system  is  essential  to  commerce,  as  it  tends 
to  promote  the  spirit  of  maritime  adventure 
by  diminishinff  tne  risk  of  ruinous  loss  to 
which  those  who  engage  in  it  would  otherwise 
be  exposed.  Losses  of  the  kind  cannot  be  pre- 
vented by  any  degree  of  human  forecast  or  skill, 
but  the  system  of  insurance,  as  practiced  among 
merchants,  enables  those  engaged  in  such  pur- 
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suits  to  provide  themselves  with  indemnity 
against  the  consequences  of  such  disasters.  By 
such  contracts,  either  associated  capital  be- 
comes pledged  for  such  indemnity,  or  the  loss 
is  so  distributed  among  different  underwriters 
that  the  ultimate  sufferers  are  not  in  general 
seriously  injured.  Indemnity  is  the  great  ob- 
ject of  the  insured,  but  the  underwriter  pur- 
sues the  business  as  a  means  of  profit. 

On  the  1st  of  March,  1869,  tne  defendant 
subscribed  a  time  policy  of  insurance  in  the 
sum  of  $3,000  for  a  premium  of  twelve  per 
cent  net,  upon  the  schooner  B.  F.  Folsom,  her 
tackle,  apparel,  and  other  furniture,  valued  at 
$35,000,  in  which  policy  it  is  recited  that  the 
insurance  is  to  the  plaintiff  on  account  of 
whom  it  may  concern,  aad  in  case  of  loss,  to  be 
paid  in  funds  current  in  the  city  of  New  York; 
and  the  policy  contains  the  clause  following,  to 
wit:  "insured  at  and  from  the  1st  day  of  Jan- 
uary, 1869,  at  noon,  imtil  the  1st  day  of  Janu- 
ary, 1870,  at  noon,"  with  liberty  to  the  insured, 
if  on  a  passage  at  the  expiration  of  thQ  term, 
to  renew  the  policy  for  one,  two  or  three 
months,  at  the  same  rate  of  premium,  provided 
application  be  made  to  the  company  on  or  be- 
fore the  expiration  of  the  first  tenn.  Also 
"privileged  to  cancel  the  policy  at  the  expira- 
tion of  six  months,  pro  rata  premium  to  be  re- 
turned for  time  not  used,  no  loss  being  claimed." 
Prior  to  the  date  of  the  policy,  to  wit:  on  the 
6th  of  January  in  the  same  year,  the  schooner 
set  sail  and  departed  from  the  Port  of  Boston, 
boimd  on  a  voyage  to  the  Port  of  Montevideo, 
laden  with  an  assorted  cargo,  and  during  the 
voyage  she  met  with  tempestuous  weather, 
and  on  the  thirtieth  of  the  same  month,  by 
the  force  of  the  wind  and  waves,  was 
*  wrecked,  foundered,  and  sunk,  and  was  [*248 
wholly  lost  to  the  plaintiff.  Seasonable  no- 
tice of  the  loss  was  given  to  the  defendants, 
and  payment  being  refused  the  plaintiff  brought 
an  action  of  assumpsit  to  recover  the  amount 
insured.  Service  having  been  made,  the  de- 
fendants appeared  and  pleaded  the  general  is- 
sue, and  the  parties,  having  in  due  form  waived 
a  trial  by  jury,  went  to  trial  before  the  court 
without  a  jury.  Matters  of  fact  were  accord- 
ingly submitted  to  the  court,  and  the  court 
found  that  the  defendants  did  imdertake  and 

Eromise  the  plaintiff  in  manner  and  form  as 
e,  the  plaintiff,  in  his  writ  and  declaration 
had  alleged,  and  assessed  damages  for  the 
plaintiff  in  the  sum  of  $3,348.20,  and  the  court 
rendered  judgment  for  the  plaintiff  for  the 
amount  so  foimd.  Exceptions  were  filed  by  the 
defendants  and  they  sued  out  a  writ  of  error 
and  removed  the  cause  into  this  court. 

By  the  terms  of  the  act  of  Congress  permit- 
ting issues  of  fact  in  civil  cases  to  be  tried  and 
determined  by  the  court  without  the  interven- 
tion of  a  jury,  it  is  provided  that  the  finding  of 
the  court  upon  the  facts  may  be  either  general 
or  special,  and  that  the  finding  shall  have  the 
same  effect  as  the  verdict  of  a  jury.  13  Stat, 
at  L.  500. 

Where  a  jury  is  waived,  as  therein  provided, 
and  the  issues  of  fact  are  submitted  to  the 
court,  the  finding  of  the  court  may  be  either 
general  or  special,  as  in  cases  where  an  issue 
of  fact  is  tried  by  a  jury;  but  where  the  finding 
is  general  the  parties  are  concluded  by  the  de- 
termination of  the  court  except  in  cases  where 
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exceptions  are  taken  to  the  rulings  of  the 
court  in  the  progress  of  the  trial.  Such  ruling, 
if  duly  presented  by  a  bill  of  exceptions,  may  oe 
reviewed  here,  even  though  the  finding  is  gen- 
eral, but  the  finding  of  the  court,  if  general, 
cannot  be  reviewed  in  this  court  by  bill  of  ex- 
ceptions or  in  any  other  manner.  Miller  v. 
Ins.  Co.  12  Wall.  297,  20  L.  ed.  400;  Norria  v. 
Jackson,  9  Wall.  125,  19  L.  ed.  608;  Coddington 
V.  Richardson,  10  Wall.  516,.  19  L.  ed.  981. 
249*]  Facts  'found  by  a  jury  could  only  be 
re-examined  under  the  rules  of  the  common  law, 
either  by  the  granting  el  a  new  trial  by  the 
court  where  the  issue  was  tried  or  to  which 
the  record  was  returnable,  or  by  the  award  of 
a  venire  facias  de  novo  by  an  appellate  court 
for  some  error  of  law  which  intervened  in  the 
proceedings.  Parsons  v-  Bedford,  3  Pet.  448; 
2  Story,  Const.  §  1770.  Nothing,  therefore,  is 
open  to  re-examination  in  this  case  except  such 
of  the  rulings  of  the  court  made  in  the  progress 
of  the  trial  as  are  duly  presented  by  a  bill  of 
exceptions.  Copelin  y,  Ins.  Co.  9  Wall.  461,  19 
L.  ^  739;  Basset  v.  U.  8.  9  Wall.  40,  19  L.  ed. 
549.  All  matters  of  fact  under  such  a  submis- 
sion, must  be  found  by  the  circuit  court,  and 
not  by  the  Supreme  Court,  as  the  act  of  Con- 
gress provides  that  the  issues  of  fact  n^ay  be 
tried  imd  determined  by  the  circuit  court  where 
the  suit  is  brought.  Inferences  of  fact  must 
also  be  drawn  by  the  circuit  court,  as  it  is  the 
circuit  court  and  not  the  Supreme  Court 
which,  by  the  agreement  of  the  parties,  is  sub- 
stituted for  a  jury.  Tanored  v.  Christy,  12 
Mees.  &  W.  323.  None  of  these  rules  are  new, 
as  they  were  established  by  numerous  decisions 
of  this  court  long  before  tne  act  of  Congress  in 
question  was  enacted.  Bond  v.  Broton  12 
How.  254;  Penhallow  v.  Doane,  3  Dall.  102; 
Wiscart  v.  Dauchy,  3  Dall.  327;  Jennings  v. 
The  Perseverance,  3  Dall.  336;  Talbot  v.  Bee- 
man,  1  Cranch,  38 ;  SauUt  v.  Shepherd,  4  Wall. 
502, 18  L.  ed.  442 ;  Faw  v.  Roherdeau,  3  Cranch, 
177 ;  DunUyp  v.  Monroe,  7  Cranch,  270;  U,  8.  v. 
Casks  of  Wine,  1  Pet.  550;  Hyde  v.  Booraem, 
16  Pet.  176;  Archer  v.  Morehouse,  Hemp.  184; 
Parsons  v.  Bedford,  3  Pet.  434;  Craig  v.  Mis- 
souri, 4  Pet.  427;  U.  8.  v.  King,  7  How.  853. 

Propositions  of  fact  found  by  the  court,  in  a 
ease  where  the  trial  by  jury  is  waived,  as  pro- 
vided in  the  act  of  Congress,  are  equivalent  to 
a  special  verdict,  and  the  Supreme  Court  will 
not  examine  the  evidence  on  which  the  finding 
is  founded,  as  the  act  of  Congress  contem- 
plates that  the  finding  shall  be  by  the  circuit 
court ;  nor  is  the  circuit  court  required  to  make 
a  special  finding,  as  the  act  provides  that  the 
finding  of  the  Circuit  court  may  be  either  gen- 
eral or  special,  and  that  it  shall  have  the  same 
250*]  effect  as  *the  verdict  of  a  jury.  Copelin 
V.  Ins.  Co.  supra;  Folsom  v.  Ins.  Co.  9  Blatchf. 
201.  Where  a  case  is  tried  by  the  court  with- 
out a  jury,  the  bill  of  exceptions  brings  up 
nothing  for  revision  except  what  it  would  have 
done  had  there  been  a  jury  trial.  N orris  v. 
Jackson,  supra;  Coddington  v.  Richardson, 
supra;  Miller  v.  Ins.  Co.  supra.  Tested  by 
these  considerations,  it  is  clear  that  the  excep- 
tions of  the  defendants  to  the  rulings  of  the 
court  refusing  to  make  any  special  finding,  as 
requested  by  their  counsel,  may  be  overruled 
without  any  further  remark. 

Exception  is  also  taken  by  the  defendants  to 
18  Wall. 


the  refusal  of  the  court  to  decide  that  the  evi- 
dence introduced  by  the  plaintiff  in  the  open- 
ing was  not  sufficient  to  entitle  the  plaintiff  to 
a  verdict. 

Having  introduced  the  policy,  the  plaintiff 
proved  by  the  master  that  the  schooner,  on  the 
6th  of  January  prior  to  the  date  of  the  policy, 
departed  on  her  voyage,  and  that  she  was  lost 
at  the  time  and  by  the  means  before  stated.  In 
addition  to  the  incidents  of  the  loss,  he  also 
proved  the  circumstances  under  which  the  mas- 
ter and  crew  were  saved  from  the  wreck  and 
carried  to  the  Port  of  Bremenhaven,  by  the 
vessel  which  rescued  them;  that  the  master 
wrote  to  the  owner  by  the  first  mail  from  that 
place  after  their  arrival  there,  and  that  he  was 
unable  to  use  the  telegraph,  as  he  had  no  funds 
to  prepay  a  telegram.  Due  notice  of  the  loss 
and  of  the  interest  of  the  plaintiff  having  been 
admitted,  the  plaintiff  rested,  and  the  defend- 
ants moved  the  court  to  decide  that  the  evi-. 
dence  was  not  sufficient  to  entitle  the  plaintiff 
to  a  verdict,  which  the  court  refused  to  do. 

Suppose  the  motion  is  regarded  as  a  motion 
for  a  nonsuit,  it  was  clearly  one  which  could 
not  be  granted,  as  it  is  well  settled  law  that  the 
circuit  court  does  not  possess  the  power  to  or- 
der a  peremptory  nonsuit  against  the  will  of 
the  plaintiff.  Elmore  v.  Qrymes,  1  Pet.  469; 
Castle  V.  Bullard,  23  How.  172,  16  L.  ed.  424. 
Power  to  grant  a  peremptory  nonsuit  is  not 
vested  in  a  circuit  court,  but  the  defendant 
may,  if  he  sees  fit,  at  the  close  of  the  plaintiff's 
case,  move  the  court  to  instruct  *the  [•251 
jury  that  the  evidence  introduced  bjr  the  plain- 
tiff is  not  sufficient  to  warrant  the  jury  in  find- 
ing a  verdict  in  his  favor;  and  it  is  held  that 
such  a  motion  is  not  one  addressed  to  the  dis- 
cretion of  the  court,  but  that  it  presents  a 
question  of  law,  and  that  it  is  as  much  the  sub- 
ject of  exceptions  as  any  other  ruling  of  the 
court  in  the  course  of  the  trial.  8chuchardt  v. 
Allen,  1  Wall.  370,  17  L.  ed.  646;  Parks  v. 
Ross,  11  How.  362;  Bliveny.  N.  Eng.  Screw  Co. 
23  How.  433,  16  L.  ed.  514;  Toomey  v.  R.  Co. 

3  C.  B.  (N.  S.)  150;  Ryder  v.  WomhweU,  L.  R. 

4  Exch.  39;  Gihlin  v.  McMullen,  L.  R.  2  P.  C. 
App.  335.  All  things  considered,  the  court  is 
inclined,  not  without  some  hesitation,  to  re- 
gard the  motion  as  one  of  the  latter  character, 
and  in  that  view  it  presents  the  question 
whether,  by  the  terms  of  the  policy,  the  risk 
was  within  it,  as  the  proofs  show  that  the  loss 
occurred  before  the  policy  was  issued. 

Policies  of  insurance  intended  to  have  a  re- 
troactive effect,  usually  contain  the  words  'lost 
or  not  lost,"  and  the  defendants  contend  that 
the  policy  in  this  case,  inasmuch  as  it  does  not 
contain  those  words,  does  not  cover  the  loss 
described  in  the  declaration ;  but  it  is  well  set- 
tled law  that  other  words  may  be  employed  in 
such  a  contract  which  will  have  the  same  ope- 
ration and  legal  effect,  and  it  appears  that  the 
policy  in  this  case,  by  its  express  terms,  was  to 
commence  on  the  first  day  of  January,  1869, 
and  to  continue  until  the  first  day  of  January, 
1870.  Elementary  writers  and  the  decisions  of 
the  courts  make  it  perfectly  certain  that  the 
phrase  "lost  or  not  lost"  is  not  necessary  to 
make  a  policy  retroactive.  It  is  sufficient  if  it 
appear  by  the  description  of  the  risk  and  the 
subject-matter  of  the  contract  that  the  polii^ 
was  intended  to  cover  a  previous  loss.     Con- 
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tracts  of  the  kind  are  as  valid  as  those  intend- 
ed t«  cover  a  subsequent  loss,  if  it  appears  that 
the  iiiBured  as  well  as  the  underwriter  was  ig- 
norant of  the  loss  at  the  time  the  contract  was 
made.  Hammond  v.  Allen,  2  8umn*  396;  1 
Phil.  Ins.  §  925;  2  Pars.  Mar.  Ins.  p.  44;  1 
Am.  Ins.  p.  26;  3  Kent,  Com.  (11th  ed.),  344; 
Hallock  V.  Ins.  Co.  2  Dutch.  268. 

Viewed  in  the  light  of  the^e  suggestions,  it 
252*]  is  quite  clear  *that  it  would  have  been 
error  if  the  circuit  court  had  decided  as  re- 
quested by  the  defendants,  and  that  the  deci- 
sion made  by  the  circuit  court  in  denying  the 
motion  was  correct. 

Attempt  was  also  made  at  the  trial  to  set  up* 
the  defense  that  the  plaintiff  concealed  material 
facts  from  the  defendants  at  the  time  the  policy 
was  granted,  but  the  circuit  court  found  that 
the  charge  was  not  sustained  by  the  evidence, 
which  is  all  that  need  be  said  upon  the  subject, 
as  it  is  quite  clear  that  the  finding  of  the  circuit 
court,  where  the  trial  by  jury  is  waived,  as  in 
this  cade,  is  not  the  proper  subject  of  review  in 
the  Supreme  Court,  to  which  it  may  be  added, 
that  if  the  rule  were  otherwise  the  court  here 
would  be  compelled  to  come  to  the  same  con- 
clusion as  that  reached  by  the  circuit  court- 
Issues  of  fact,  however,  under  such  a  sub- 
mission, are  to  be  tried  and  determined  by  the 
circuit  court,  and  it  is  equally  clear  that  the 
findings  of  the  circuit  court,  even  when  special, 
cannot  be  reviewed  by  the  Supreme  Court,  ex- 
cept for  the  purpose  of  determining  whether 
the  facts  found  are  sufficient  to  support  the 
judgment,  as  the  express  provision  is  that  the 
finding  of  the  circuit  court  in  such  a  case  shall 
have  uie  same  effect  as  the  verdict  of  a  jury. 
Ins,  Co.  V.  Ttoeed,  7  Wall.  51,  19  L.  ed.  66; 
Generes  v.  Bonnemer,  7  Wall.  564,  19  L.  ed. 
227;  Norria  v.  Jackson,  supra;  Flanders  v. 
Tweed,  9  Wall.  428,  19  L.  ed.  679;  Dirst  v. 
Morris,  14  Wall.  490,  20  L.  ed.  723;  Richmond 
V.  Smith,  ante,  200;  Bethell  v.  Mathews,  13 
Wall.  2,  20  L.  ed.  556. 

Exception  was  also  taken  to  the  ruling  of 
the  court  in  refusing  to  admit  as  evidence  the 
application  for  insurance  when  tendered  by  the 
defendants  in  support  of  the  defense  of  con- 
cealment. 

Apparently  it  was  offered  to  show  that  it  did 
not  state  where  the  vessel  was  at  that  tinie  or 
from  what  port  she  had  sailed  or  on  what  voy- 
age she  was  bound,  but  the  court  was  of  the 
opinion  and  ruled  that,  inasmuch  as  the  instru- 
ment contained  no  statement  in  respect  to  any 
one  of  those  matters,  and  that  its  terms  were 
exactly  the  same  as  those  of  the  policy,  the 
contents  were  immaterial  to  the  issue,  as  the 
contents  could  have  no  tendency  to  show  that 
the  plaintiff,  when  he  made  the  application, 
253*]  did  not  communicate  to  the  ^defendants 
all  the  material  facts  and  circumstances  with- 
in his  knowledge,  and  answer  truly  all  ques- 
tions put  to  him  in  regard  to  those  several  mat^ 
ters.  This  case,  Folsom  v.  Ins.  Co.  8  Blatchf. 
170,  9  Blatchf.  202.  Evidently  the  bur- 
den of  proof  to  establish  such  a  defense  is  upon 
the  party  pleading  it,  and  the  court  here  is  of 
the  opimon  that  the  ruling  of  the  circuit  court, 
as  fully  explained  in  the  opinion  given  at  the 
time,  and  in  the  opinion  subsequently  given  de- 
nying the  motion  for  new  trial,  was  correct. 
Vandervoort  y.  Smith,  2  Cai.  160;  Ins.  Co,  v. 
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Lyman,  ante,  246;  Rawls  v.  Am.  M.  L.  Ins.  Co. 
27  N.  Y.  297. 

Special  findings  of  fact  were  requested  by 
the  defendants,  and  they  excepted  in  numerous 
instances  to  the  rulings  of  the  court  refusing 
to  comply  with  such  requests,  all  of  which  are 
overruled  upon  the  ground  that  the  finding  of 
the  circuit  court  upon  the  facts  may  be  either 
general  or  special,  as  heretofore  more  fully  ex- 
plained. 13  Stat,  at  L.  501.  Requests  that  the 
court  would  adopt  certain  conclusions  of  law 
were  also  presented  by  the  defendants,  in  the 
nature  of  prayers  for  instruction,  as  in  cases 
where  the  issues  of  fact  are  tried  by  a  jury, 
which  were  refused  by  the  circuit  court,  ana 
the  defendants  also  excepted  to  such  refusals. 
None  of  these  exceptions  have  respect  to  the 
rulings  of  the  court  in  admitting  or  rejecting 
evidence,  nor  to  any  other  ruling  of  the  circuit 
court  which  can  properly  be  denominated  a 
ruling  in  the  progress  of  the  trial,  as  every  one 
of  the  refusals  excepted  to  appertain  to  some 
request  made  to  affect  or  control  the  final  con- 
clusion of  the  court  as  to  the  plaintifTs  right 
to  recover.  Such  rei^uests  or  prayers  for  in- 
struction, in  the  opinion  of  the  court,  are  not 
the  proper  subjects  of  exception  in  cases  where 
a  jury  is  waived  and  the  issues  of  fact  are  sub- 
mitted to  the  determination  of  the  court.  Dirst 
V.  Morris,  supra-  Exceptions  are  allowed  to 
the  rulings  of  the  couxt  in  the  progress  of  the 
trial,  and  the  provision  is  that  the  review,  if 
the  finding  is  special,  may  also  extend  to  the 
determination  of  the  sufiiciency  of  the  facts 
found  to  support  the  judgment.  Where  the  find- 
ing is  general,  *as  in  this  case,  nothins^  [*254 
is  open  to  review  but  the  rulings  of  the  court 
in  the  progress  of  the  trial,  and  as  none  of  the 
last  named  exceptions,  which  are  the  ones  now 
imder  consideration,  were  of  that  class,  th^  are 
all  overruled.  Dirst  v.  Morris,  supra,  lake  a 
special  verdict,  a  special  finding  furnishes  the 
means  of  reviewing  such  questions  of  law  aris- 
ing in  the  case  as  respect  the  sufficiency  of  the 
facts  foimd  to  support  the  judgment;  but  where 
the  finding  is  general  the  losing  party  cannot 
claim  the  right  to  review  any  questions  of  law 
arising  in  the  case,  except  such  as  grow  out  of 
the  rulings  of  the  circuit  court  in  the  progress 
of  the  trial,  which  do  not  in  any  proper  sense 
include  the  general  fijiding  of  the  circuit  court 
nor  the  conclusions  of  the  circuit  court  embod- 
ied in  such  general  finding,  as  such  findings  are 
in  the  nature  of  a  general  verdict  and  consti- 
tute the  foundation  of  the  judgment.  No  review 
of  such  a  finding  can  be  made  here  under  a  writ 
of  error,  unless  it  is  accompanied  by  an  author- 
ized special  statemoit  of  tne  facts,  without  im- 
posing upon  this  court  the  duty  of  hearing  the 
whole  case,  law  and  fact,  as  on  an  appeal  in  a 
chancery  or  in  an  admiralty  suit,  which  would 
operate  as  a  repeal  of  the  provisions  in  the  act 
of  Congress,  that  issues  of  fact  in  such  cases 
may  be  tried  and  determined  by  the  circuit 
court,  and  would  also  violate  that  clause  of 
the  22d  section  of  the  judiciary  act  which  pro- 
hibits this  court  from  reversing  any  case  "for 
any  error  in  fact."     1  Stat,  at  L.  85. 

Whether  any  ruling  of  the  circuit  court 
other  than  the  rulings  in  admitting  or  reject- 
ing evidence  can  properly  be  regarded  "as  ml- 
*  ings  in  the  progress  of  the  trial,"  within  the 
meaning  of  that  phrase  in  the  act  of  Concreas, 
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it  is  not  necessary  in  this  case  to  decide,  as  it 
is  clear  that  neither  the  general  finding  of  the 
circuit  court,  nor  the  conclusions  of  the  circuit 
court  as  embodied  in  the  general  finding,  fall 
within  that  category. 
Judgment  affirmed. 


«55»]  ♦J.  M.  HENSHAW  et  ah,  Plffa.  in  Err,, 
GEORGE  R.  BISSELL. 

(See  S.  C.  18  Wall.  255-272.) 

Conflicting  claims  to  Umd — specific  boundaries 
and  floating  grant — first  survey  and  patent 
— survey  under  grant — statute  of  limita- 
tions— equitable  estoppel, 

fl.  In  an  action  of  ejectment,  where  both  parties 
claim  the  premises  in  controversv  under  patents  of 
the  United  States,  issued  upon  a  confirmation  of 
lirrants  of  land  in  California,  made  by  the  former 
Mexican  government,  both  of  which  patents  cover 
the  premises,  the  inquiry  of  the  court  must  extend 
to  the  character  of  toe  original  grant,  and  the  con- 
troversy can  only  be  settled  by  determining  which 
of  these  two  have  the  better  right  to  the  premises. 

2.  In  determining  such  controversy,  a  grant  of 
land  identified  by  specific  boundaries,  or  having 
snch  descriptive  features  as  to  render  its  Identifi- 
cation a  matter  of  absolute  certainty,  gives  a  bet- 
ter right  to  the  premises  than  a  floating  grant,  al- 
though such  floating  grant  be  first  surveyed  and 
patented. 

3.  Semhle,  that  as  between  two  floating  grants 
of  quantity  within  the  same  general  tract,  which 
is  sufllciently  large  to  satisfy  both,  where  neither 
grantee  had  received  ofllcial  delivery  of  posses- 
sion, under  the  former  government,  and  where,  as 
a  consequence,  there  was  no  measurement  or  sev- 
erance of  the  claims  of  either  from  the  public  do- 
main, the  party  whose  claim  is  first  surveyed  and 
patented  will  hold  the  better  right  to  the  land 
covered  by  his  patent,  and  that  the  other  party 
will  be  compelled  to  have  his  claim  located  outside 
of  that  patent. 

4.  The  present  case  distinguished  from  cases  in 
this  court  and  in  the  supreme  court  of  California, 
in  which  imperfect  or  equitable  claims  or  interests 
arising  since  the  acquisition  of  the  country  were 
set  up  against  the  legal  title  held  under  the  pat- 
ents. 

5.  A  survey  under  a  grant  approved  by  the  dis- 
trict court  of  the  United  States  under  the  act  of 
June  14,  1860,  is  conclusive  as  against  adverse 
claimants  under  floating  grants. 

6.  Whilst  proceedings  are  pending  before  the* 
tribunals  of  the  United  States  for  the  confirma- 
tion of  claims  to  land  under  grants  of  the  former 
Mexican  government,  the  statute  of  limitations  of 
California  dees  not  run  against  the  right  of  the 
claimants  to  the  land  subsequently  confirmed  to 
them.  That  statute  only  begins  to  run  against  the 
title  perfected  under  the  legislation  of  Congress 
from  the  date  of  its  consummation. 

7.  B'or  the  application  of  the  doctrine  of  equita- 
ble estoppel,  such  as  will  prevent  a  party  from  as- 
serting his  legal  rights  to  property,  there  must  be 
some  m tended  deception  in  the  conduct  or  declara- 
tion of  the  party  to  be  estopped,  or  such  gross  neg- 
ligence on  his  part  as  to  amount  to  constructive 
fraud ;  accordingly,  when  a  claimant  under  a  Mex- 
ican grant  located  his  claim  on  land  different  from 
that  which  was  finally  surveyed  and  patented  to 
him.  and  announced  to  others  that  his  claim  cov- 
ered the  land  thus  selected,  but  the  government 
Interfered  and  located  the  claim  elsewhere;  held, 
that  he  was  not  estopped  from  asserting  a  right 
to  the  premises  surveyed  and  patented  to  him. 

[No.  131.] 

Argued  Dec.  8,  9,  1873.     Decided  Jan.  5,  1874. 

tHeadootes  by  Mr.  Justice  Fibld. 
18  Waix. 


IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
This  was  an  action  of  ejectment  brought  in 
the  court  below  by  Bissell,  the  defendant  in 
error,  against  the  plaintiffs  in  error,  to  recover 
a  league  of  land  on  Feather  river,  California. 
Bissell  claims  through  a  Mexican  grant  made 
to  Charles  William  Flugge,  Feb.  21,  1844,  and 
confirmed  by  the  departmental  assembly  Jtme 
13,  1845. 

The  tract  said  to  be  embraced  in  the  grant  is 
called  Boga,  containing  five  square  leagues  sit- 
uate in  the  coimty  of  Butte,  Cal. 

March  24,  1852,  one  Thomas  O.  Larkin  filed 
his  petition  with  and  before  the  land  conmiis- 
sioners,  under  the  act  of  Congress  to  settle  pri- 
vate land  claims  in  California,  passed  March  3, 
1851,  in  which  he  claimed  a  confirmation  of  his 
title  to  the  Boga  tract-  May  1,  1852,  and  prior 
to  the  confirmation  by  the  board  of  land  com- 
missioners, that  board  ordered  a  preliminary 
survey  to  be  made  by  the  United  States  Sur- 
veyor-General for  California,  of  the  Boga 
rancho, 

Dec.  15,  1852,  said  Surveyor-Greneral  re- 
turned to  and  filed  with  said  board  of  land 
commissioners  his  survey  of  said  tract,  but  this 
survey  does  not  embrace  the  land  in  dispute. 

July  17,  1855,  said  board  pronounced  a  de- 
cree confirming  said  claim  of  said  Larkin. 
From  this  decree  the  United  States  appealed  to 
the  district  court  of  the  United  States,  and 
Dec.  24,  1856,  the  Atty.  Gen.  of  the  U.  S.  gave 
notice  that  the  appeal  would  not  be  further 
prosecuted;  and  thereupon  the  U.  S.  District 
Attorney  filed  a  stipulation,  signed  by  both 
parties,  for  the  dismissal  of  said  appeal,  and 
Feb.  9,  1857,  the  U.  S.  district  court  dismissed 
said  appeal,  and  ordered  that  said  claimant 
have  ''leave  to  proceed  under  the  decree  of  said 
land  commissioners,  as  under  a  final  decree." 

Several  surveys  were  made,  the  last  of  which 
was  made  and  returned  into  court  Feb.  9,  1863, 
and  Jan.  15,  1863,  said  court  entered  a  decree 
confirming  said  survey-  Said  plat  and  survey 
so  confirmed  embraces  the  land  in  controversy. 
Said  decree  confirming  said  survey  was  taken 
to  the  Supreme  Court  of  the  United  States  on 
appeal,  and  was  dismissed  at  the  December 
Term,  1864.  The  district  court,  June  26,  1866, 
confirmed  said  survey,  etc. 

Oct.  5, 1865,  a  patent  from  the  United  States 
government  in  the  usual  form  was  issued  to 
Thomas  O.  Larkin,  his  heirs  and  assigns,  for 
the  land  covered  by  and  embraced  in  the  last 
survey  and  plat.  This  patent  and  the  proceed- 
ings immediately  hereinbefore  set  forth,  it  is 
claimed  by  the  defendant  in  error,  cast  the 
title  to  three  fourths  of  said  land  in  said  pat- 
ent described,  on  said  Larkin  and  his  heirs  and 
assigns,  as  well  as  by  virtue  of  said  Mexican 
grant.  The  plaintiffs  in  error  are  in  possession 
of  the  tract  of  land  described  in  the  complaint. 
Plaintiffs  in  error,  defendants  below,  claimed 
under  the  following  title : 

March  19,  1852,  Oionisio  Fernandez,  Maximo 
Fernandez,  Josiah  Beeden,  and  William  B. 
Basham,  as  claimants,  filed  their  petition  un- 
der the  act  of  Congress  of  1851,  with  the  board 
of  land  commissioners,  in  which  they  claimed  a 
confirmation  of  their  title  to  a  tract  contain 
ing  four  square  leagues  of  land,  situate  in  the 
said  county  of  Butte,  California,  said  claim  be- 
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ing  founded  on  a  Mexican  grant  made  by  Pio  | 
Pico,  governor  of  California,  to  Maximo  and 
Dionisio  Fernandez,  Jime  12,  1846. 

This  claim  was  confirmed  by  the  decree  of 
the  land  commissioners  for  four  square  leagues 
of  land,  July  17,  1855,  from  which  d^cretd  an 
appeal  was  taken  to  the  UAited  States  district 
bdurt,  which  court  confirmed  the  decree  March 
i,  1857,  in  all  things.  Ahd  thid  Atty.  Gen.  of 
ih^  tJ.  &.,  haying  given  notice  that  he  would 
nbt  fUrthet  prosecute  an  appeal  from  said  de- 
cree, said  district  court,  March  9,  1857,  entered 
a  further  decree  giving  claimants  leave  to  pro- 
ceed imder  the  decree  of  said  court,  thereto- 
fore ordered,  as  imder  a  final  decree,  and  there- 
by said  decree  of  confirmation  became  final. 

The  SurveyorHJeneral  of  California  there- 
upon proceeded  to  survey  and  locate,  and  did 
actually  survey  and  locate  said  four  leagues  of 
land  so  confirmed  to  said  claimants.  May  29, 
1857,  he  approved  a  plat  of  said  survey  and  lo- 
cation so  made,  and  transmitted  a  duly  certi- 
fied copy  to  the  general  land  office  at  Washing- 
ton, and  the  same  having  been  approved  by  the 
commissioner  of  the  general  land  office  a  patent 
of  the  United  States  in  the  usual  form  was 
duly  issued  to  said  claimants,  dated  Oct.  14, 
1857,  in  accordance  with  said  final  survey  and 
location.  The  land  in  controversy  is  included 
in  and  covered  by  this  patent,  being  the  south 
league  of  that  described  in  and  covered  by  the 
patent,  and  is  also  embraced  in  Larkin's  patent, 
being  the  north  league  thereof. 

The  case  further  appears  in  the  opinion. 

Messrs.  E,  Casserly,  R.  M.  Corwlne  and 
Quinton  Cortoine,  for  plaintiffs  in  error: 

The  defendant  in  error  is  estopped  by  the  con- 
duct of  his  ancestor,  Larkin,  at  the  time  of  the 
consideration  of  the  Fernandez  claim  by  the 
board  of  land  commissioners  and  the  courts. 

See,  Doe,  ea  dem,  Mordecai,  v.  Oliver,  3 
Hawkes,  479;  Crockett  v.  Lashhrook,  6  Mon. 
530;  lAggina  v.  Inge,  7  Bing.  682;  Jackson  v. 
Reynolds,  1  Cai.  444;  Canal  Co.  v.  Hathaway, 
8  Wend.  483;  Presbyterian  Congregation  v. 
Williams,  9  Wend.  147 ;  Davis  v.  Davis,  26  Cal. 
23;  2  Story,  Eq.  Jur.  §S  1534,  1546. 

The  patent  to  the  claimants  of  the  Fernandez 
grant  being  the  elder,  it  is  well  settled  that  it  is 
paramount  to  the  Boga  grant.  It  is  so  held  in 
Waterman  v.  Smith,  13  Cal.  373,  and  likewise 
in  the  following  cases: 

Boggs  v.  Merced  Mining  Co.  14  Cal.  279; 
Leese  v.  Clark,  20  Cal.  425;  Estrada  v.  Mur- 
phy, 19  Cal.  269;  Mintum  v.  Brower,  24  Cal. 
644;  Moore  v.  Wilkinson,  13  Cal.  485. 

The  Boga  grant  is  inchoate  and  imperfect.  It 
is  a  grant  for  five  leagues  within  an  area  con- 
taining from  ten  to  ten  and  a  half  leagues.  The 
government  of  the  United  States,  succeeding  to 
the  rights  of  the  Mexican  government,  must 
come  in  and  designate  and  set  apart  to  Flugge, 
or  those  claiming  upder  him,  the  five  leagues 
granted  out  of  this  larger  area.  When  this  is 
done,  the  grant  to  Flugge  becomes  a  perfect 
title.  Until  that  is  done,  it  is  an  imperfect  title. 

The  same  may  be  said  of  the  grant  to  Fernan- 
dez.   That  was  also  imperfect  imtil  there  vra^ 
a  survey  and  segregation  of  the  quantity  grant 
ed,  four  lea^^es,  within  the  area  of  ten  and  a 
))fi1f  leagues,  the  quantity  embraced  in  the  dis- 


efio.    Perfect  and  imperfect  titles  to  property 
pre  known  in  all  systems  of  jurisprudence. 

See,  Bl.  Com.  b.  2,  pp.  195-199.  For  the 
Mexican  law,  see,  Ordinarias  de  Tierras,  y 
Aguas,  ed.  of  1855,  p.  7;  see,  also,  Eschiras, 
Dicoicmaans  de  Legislacion,  and  see,  title  "pro- 
priedad;"  Menard  v.  Massey,  8  How.  293;  17. 
8.  V.  Ba/venport,  16  How.  1 ;  U,8,  v.  Patterson, 
16  How.  10;  Paschal  v.  Perez,  7  Tex.  348; 
Bryan  v.  Forsyth,  19  How.  335,  15  L.  ed.  674. 

For  examples  of  perfect  titles,  see,  Arredon^ 
do*s  Case,  6  Pet.  691,  where  there  was  a  survey. 

The  first  perfect  title  must  prevail. 

See,  Stoddard  v.  Chambers,  2  How,  317,  318; 
Ledouw  V.  Black,  18  How.  475,  15  L.  ed.  457; 
Bagnell  v.  Broderick,  13  Pet.  450,  451;  Chou- 
teau V.  Eckhardt,   2   How.  375;    Les  Bois  v. 
Bramell,  4  How.  449;  Mackay  v.  Dillon,  4  How.. 
421 ;  Barry  v.  Gamble,  3  How.  32 ;  Landes  v». 
Brant,  10  How.  348;  Menard  v.  Massey,  8  How.. 
293;  Bissell  v.  Penrose,  8  How.  317;  MUls  ▼.. 
Stoddard,  8  How.  345;  Lefebvre  v.  Cameau,  11 
La.  221;  Slack  v.  Orillion,  11  La.  587;  Lott  v.. 
Prudhomme,  3  Rob.  (La.)  293;  Metoyer  v.  La- 
renandiere,  6  Hob.  (La.)  139;  Cousin  v.  Ldba- 
tut,  19  How.  209,  15  L.  ed.  604;  McCabe  v.. 
Worthington,  16  How.  96. 

The  government  of  the  United  States  could  t 
alienate  the  land  embraced  in  the  diseno  of  the  • 
Boga  grant  with  the  most  perfect  good  faith^. 
where  a  sufficient  quantity  was  left  to  give  to* 
Flugge  the  five  deeds  granted  to  him. 

See,  Frimont  v.  V.  S.  17  How.  558,  15  L.  ed.. 
246 ;  Ledoua  v.  Black,  supra. 

The  patent  relates  back  to  the  presentation: 
of  the  claim  for  confirmation  to  the  land  com-  - 
missioners.  The  claim  of  Fernandez  Brothers: 
was  presented  first,  and  by.  this  relation  back: 
it  is  the  earlier  and  superior  title. 

Waterman  v.  Smith,  13  Cal.  373;  re«cfcd-- 
m^kcher  v.  Thompson,  1%  Cal.  26;  Moore  v.  Wil- 
kinson, 13  Cal.  485;  Stark  v.  Barrett,  16  Cal:. 
361;  Ely  V.  Frisbie,  17  Cal.  260. 

From  the  foregoing  principles,  which  are  sua-- 
tained  by  the  decisions  of  the  supreme  court  of 
California,  we  deduce  the  conclusion  that  the- 
elder  patent  is  the  superior  title.  Both  grantsi 
were  imperfect.  The  maps  or  diseHos  show 
that  there  is  land  enough  for  the  location  of 
both  grants.  The  United  States  having  locatedl 
the  Fernandez,  it  is  conclusive  upon  the  defend- 
ants claiming  imder  that  grant,  and  must  be 
equally  conclusive  upon  the  plaintiffs  claimin|^ 
imder  that  grant,  made  to  Flugge.  Under  these 
circumstances  the  elder  title  should  prevail. 

The  question  now  proposed  in  this  case  is^ 
whether  or  not  the  plaintiffs  in  error  have  ac^ 
quired  title  by  the  statute  of  limitations.  For 
then  it  seems  a  plain  proposition  and  one  easily 
solved  by  reference  to  the  facts  and  the  ap- 
plication of  the  law.  These  are  that  they  haw 
been,  as  shown  by  the  evidence,  in  the  actual, 
open,  adverse  and  continuous  poBsessios,  by 
themselves  and  predecessors  and  grantors,  of  the 
tract  claimed  by  defendant  in  error  since  the 
vear  1851 ;  that  since  1852  and  1855,  they  have 
held  possession  under  Mexican  grants ;  that  this 
grant  was  confirmed  by  the  land  commission- 
ers in  July,  1855,  upon  a  petition  presented  to 
the  board.  Mar.  19, 1862;  that  the  United  SUtes 
dismissed  the  appeal  from  this  decision  of  con- 
firmation in  Mar.,  1857;  that  in  May,  1857,  a 
final  survey  was  made  by  the  United  States  Sur- 
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Vi^or-General  for  California  and  that,  finally, 
A  patent  was  issued  by  the  United  States  for  the 
laiid  confirmed  by  the  commissioners  on  the 
14th  of  October,  1857 ;  and  that  this  patent  was 
recorded  shortly  after  in  Butte  county,  where 
the  land  was  located,  in  accordance  with  the 
statute  of  California.  Under  the  statutes  of 
limitations  of  1850  and  1855,  the  plaintiffs  in 
error  acquired  title  by  their  possession  in  the 
year  1856.  Under  the  act  of  April  11,  1855, 
alone,  however,  without  counting  the  time 
which  had  already  passed  under  the  act  of  1850, 
their  title  was  complete  and  perfect  on  and 
after  Apr.  11,  1860.  From  this  time  this  law 
'  was  thetr  title  against  all  the  world,  upon  sat- 
isfactory proof  of  possession.  And  upon  this 
they  might  rest  with  security.  They  then  ac- 
quired a  right  of  property  which  no  subsequent 
act  <^  l^^lation  could  devest  or  take  away 
without  just  compensation  previously  made. 

Const,  of  Cal.  art.  1,  §  1;  Billinga  v.  Hall, 
7Cal.  1. 

Plaintiffs  in  error  might,  then,  with  confi- 
dence, rest  upon  their  possession  of  five  years, 
and  claim  that  the  statute  of  limitations  com- 
menced nmning  in  their  favor  on  the  day  of  the 
final  confirmation  of  their  claim  by  the  final 
dismissal  of  the  appeal  of  Mar.  9,  1857.  On 
Mar.*9,  1862,  the  law  completed  their  title  and 
made  it  perfect  for  them,  for  then  they  had 
been  in  possession  imder  title  'for  five  years 
after  their  claim  had  been  finally  confirmed  by 
the  United  States.  May  29,  1862,  however,  they 
had  been  in  possession  under  li  final  confirma- 
tion and  A  final  survey  for  five  years.  The  last 
and  final  act  of  the  government  of  the  United 
States,  in  relation  to  their  claims,  was  the 
issuance  to  them  of  a  patent  in  Oct.,  1857.  The 
five  years  from  the  date  of  final  survey  confers 
title  absolute,  and  also  bars  the  remedy  of  de- 
fendant in  error  and  extinguishes  his  paper  title. 

Cannon  v.  Stockmon,  36  Cal.  535;  Arrington 
v.  lAsoom,  34  Cal.  366;  Civ.  Code,  La.,  arts. 
3420,  3437,  3442,  3447,  3448;  1  Poth.  Obi.  403. 

This  survey  of  the  claim  of  plaintiffs  in  error, 
finally  approved  May  20,  1857,  by  the  United 
States  Surveyor  Greneral  for  California,  was 
'^he  judgment  of  the  appropriate  department 
of  the  government  of  the  United  States,  and  is 
conclusive  upon  the  courts  in  actions  of  eject- 
ment, as  the  adjudication  of  a  competent  tribu- 
nal upon  a  subject  within  its  exclusive  juris- 
diction. And  its  determination  or  judgment  is 
not  the  subject  of  review  by  the  judiciary." 

Moore  v.  Wilkinson,  13  Cal.  478. 

The  case  last  cited  involved  the  rights  of  the 
plaintiffs  in  error  in  the  present  suit,  under 
their  finally  confirmed  grant  and  survey.  This  is 
one  of  the  leading  cases  in  California,  in  which 
the  law  governing  the  rights  of  claimants  under 
Spanish  and  Mexican  grants  is  justly,  fully, 
and  ably  expounded*  And  the  rulings  and  views 
therein  have  been  substantially  adopted  by  the 
United  States  Supreme  Court,  in  later  cases. 

U,  8,  V.  Sepulveda,  1  Wall.  104,  17  L.  ed.  569, 
•verruling  its  former  decisions  in  the  case  of 
The  U.  8,  V.  Fossatt,  21  How.  445,  16  L.  ed. 
186,  and  Caatro  v.  Hendricks,  23  How.  438,  16 
L.  ed.  576. 

The  supreme  court  of  California  has  decided 
(overruling  Johnson  v.  Van  Dyke,  20  Cal.  225) 
that  a  final  survey  of  a  grant  completes  title 
without  issuance  of  patent.  The  statute  of 
18  Wall. 


limitationii  66inmenced  funning,  then,  from 
the  time  of  the  final  approval  of  the  survey, 
and  not  from  the  time  of  the  issuance  of  the 
patent.  Mahoney  v.  Van  Winkle,  33  Cal.  448. 
Messrs.  MoAtgomery  Blair  and  F,  A, 
Dick,  for  defendant  in  error: 

1.  Limitations:  CHbson  v.  Chouteaii,  13  Wall, 
pp.  110,  102,  104,  20  L.  ed.  537,  538. 

2.  Estoppel:  acts  of  Mar.  3,  1851  (9  Stat,  at 
L.  631) ;  tfune  14,  1860  (12  Stat,  at  L.  33) ; 
Brief  of  plaintiff  in  error,  pp.  35,  44. 

Claimant  cannot  set  off  his  own  land.  Water- 
man V.  8mith,  13  Cal.  416:  agreement  of  par- 
ties superseded  by  official  survey,  p.  417;  pos- 
session of  confirmee  necessarily  provisional. 

3.  First  patent  not  conclusive.  Saving  ini 
patent  under  15th  section,  act  1851,  p.  22. 

Berthold  v.  McDonald,  24  Mo.  126,  22! 
How.  334,  16  L.  ed.  318;  Magwire  ▼.  Tyler,  8: 
Wall.  668,  19  L.  ed.  420;  Batlance  v.  Forsyth, 
13  How.  18;  Teschemacher  v.  Thompson,  18 
Cal.  26. 

"Duty  of  government  to  make  survey,  etc., 
which,  attached,  at  session,  could  not  be  inter- 
fered with  hj  matter  subsequent." 

Confirmation,  ex  vi  termini,  operates  on 
original  title  and  gives  effect  to  it  from  date. 
All  the  cases  recognize  this  general  principle. 

LeDoum  v.  Black,  18  How.  473,  15  L.  ed.  457 ; 
CovMn  V.  Labatut,  supra;  Chouteau  v.  Eck- 
hart,  2  How.  375 ;  Les  Bois  v.  Bramell,  4  How. 
449;  Mackay  v.  Dillon,  4  How.  421 ;  Menard  v. 
Massey,  8  How.  293 ;  Bissell  v-  Penrose,  8  How. 
317;  Mills  v.  8toddard,  8  How.  345,  etc. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment  for  the  posses- 
sion of  certain  real  property  situated  In  the 
county  of  Butte,  in  the  state  of  California. 
Both  parties  claim  the  demanded  premises  un- 
der patents  of  the  United  States,  issued  upon  a 
confirmation  of  grants  made  b^  the  Mexican 
government.  The  plaintiff  claims  under  the 
junior  patent  issued  upon  the  earlier  grant; 
the  defendants  claim  under  the  senior  patent 
issued  upon  the  later  grant.  Both  patents  (over 
the  premises  in  controversy,  one  square  league 
of  land,  and  the  main  question  in  the  case,  as 
in  all  cases  where  patents  founded  upon  previ- 
ously existing  concessions  overlap,  is  which  of 
the  two  original  concessions  carried  the  better 
right  to  the  premises. 

The  (juestion,  as  here  presented;  arising  upon 
conflicting  *patents  issued  upon  con-  [*262 
firmed  Mexican  grants,  has  not  been,  hereto- 
fore, before  this  court  for  consideration,  but 
the  principles  which  must  govern  its  determi- 
nation are  neither  new  nor  difficult. 

The  grant  to  Flugge,  upon  the  confirmation 
of  which  the  patent  was  issued,  from  which 
the  plaintiff  deraigns  his  title,  was  made  by  the 
governor  of  California  in  February,  1844,  and 
was  approved  by  the  departmental  assembly  in 
June,  1845.  It  in  terms  ceded  to  the  grantee^ 
subject  to  such  approval  and  other  conditions, 
five  square  leagues  of  land  situated  on  the  west- 
erly side  of  Feather  river,  as  represented  on 
a  map  which  accompanied  the  petition  of  the 
grantee,  and  designated  as  the  first  boundary  of 
the  tract  a  certain  d^^ee  of  north  latitude. 
This  designation  afterwards  proved  to  be  erro- 
neous, but  the  line  intended  was  susceptible  of 
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being  accurately  traced  by  fflfeafturement  from 
the  junction  of  Feather  and  Sacramento  rivers, 
which  was  marked  on  the  same  map  by  a  de- 
gree of  latitude  containing  a  similar  error.  The 
map  represented  a  tract  stated  in  the  petition, 
and  the  statement  was  accepted  and  acted  upon 
by  the  governor  as  correct,  to  be  one  league 
in  breadth,  and  indicated  natural  objects  of 
such  marked  character  as  to  make  the  identifi- 
cation of  the  land  a  matter  perfectly  easy  to 
any  surveyor.  Feather  river,  which  constitutes 
the  eastern  boundary,  with  its  meanderings,  is 
traced;  the  position  of  Honcut  creek  entering 
the  river  is  given,  and  the  point  on  the  river 
where  the  erroneously  designated  line  of  lati- 
tude crosses,  constituting  the  commencement 
of  the  boundary,  is  plainly  shown  by  the  bend 
of  the  river.  With  the  breadth  of  the  tract 
stated,  the  quantity  limited,  the  southern  and 
eastern  lines  designated,  all  the  elements  are 
given  essential  to  the  complete  identification 
of  the  land.  A  grant  of  land  thus  identified, 
or  having  such  descriptive  features  as  to  ren- 
der its  identification  a  matter  of  absolute  cer- 
tainty, entitled  the  grantee  to  the  specific  tract 
named.  His  title,  it  is  true,  was  imperfect  in 
its  character,  and  subject  to  various  conditions, 
but  when  approved  by  the  departmental  as- 
sembly it  became,  in  the  language  of  the  regula- 
263*]  tions  of  1828,  •"definitively  valid,"  and 
the  estate  granted  was  not  afterwards  liable 
to  be  devested  except  by  regular  proceedings 
on  denouncement.  Bomsby  v.  U,  8,  10  Wall. 
238,  19  L.  ed.  903-  The  power  of  the  governor 
over  it  had  ceased.  He  could  neither  revoke 
the  grant  nor  impair  the  interest  of  the  grantee 
by  any  attempted  transfer  to  others. 

The  grant  to  the  Fernandez,  upon  the  con- 
firmation of  which  the  patent  was  issued,  from 
which  the  defendants  trace  their  title,  was  made 
by  the  governor  of  California  in  June,  1846,  but 
was  not  submitted  to  the  departmental  assem- 
bly for  approval,  although  made  subject  to  that 
condition.  The  country  passed  under  the  con- 
trol of  the  United  States  a  few  weeks  after- 
wards, and  the  authority  of  that  body  ceased. 
The  grant  is  for  four  square  leagues  of  land, 
which  it  designates  as  unoccupied  land,  in  the 
vicinity  of  the  river  Sacramento,  and  as  bound- 
ed on  the  north  by  the  faldas  of  the  Sierra  Ne- 
vada, a  term  which  is  sometimes  translated 
slope  and  sometimes  base  of  the  mountains ;  on 
the  south  by  the  lands  of  John  A.  Sutter,  and 
on  the  east  by  Feather  river.  As  thus  appears, 
there  was  no  certainty  or  precision  in  ths  oound- 
aries  designated.  The  term  "slope  or  base  of 
the  moun&tins,"  whichever  may  be  the  correct 
translation,  is  of  the  vaguest  import.  The  point 
where  the  mountains  of  the  Sierra  Nevada  may 
be  said  to  commence  was  then  and  always  must 
be  one  of  great  uncertainty.  No  two  persons 
would  ever  agree  as  to  the  precise  point  where 
their  slope  commenced  or  ended.  Between  the 
base,  or  any  supposed  slope,  and  the  line  of 
Sutter's  land,  many  leagues  intervened,  and  no 
western  boundary  of  the  tract  is  given.  If  we 
look  at  the  map  to  which  the  ^rant  refers  we 
find  the  land  represented  as  lying  on  Feather 
river,  with  its  northern  boundary  on  the  faldas 
of  the  Sierra,  with  no  other  descriptive  features 
to  indicate  either  its  northern  or  southern  line. 
It  is  clear  that  no  specific  tract  was  intended  by 
the  governor^  but  only  that  the  quantity  desig- 
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nated  should  be  selected  on  Feather  river,  at 
the  base  or  along  the  side  of  the  mountains,  the 
precise  line  of  which  was  to  *be  deter-  [*264 
mined  by  the  magistrate  delivering  possession 
to  the  grantees.  As  a  grant  of  quantity  it  re- 
quired, under  the  Mexican  laws,  such  delivery 
of  possession  to  attach  it  to  any  particular 
tract,  called,  in  the  language  of  the  country, 
juridical  possession,  and  that  proceeding  was 
never  had.  But  it  is  immaterial  for  the  dispo- 
sition of  the  present  case  whether  the  grant  to 
the  Fernandez  be  treated  as  one  of  specific 
boundaries,  or  of  quantity;  it  could  not  inter- 
fere with  and  displace  a  prior  grant  of  defined 
boundaries. 

On  the  argument  great  stress  was  placed  by 
counsel  upon  the  fact  that  the  claim  under  the 
Fernandez  grant,  though  later  in  date,  was  first 
surveyed  and  patented.  But  this  fact  is  net  a 
matter  of  any  weight  in  this  case.  Both  parties 
holding  under  patents  have  a  standing  in  a 
court  of  law,  and  the  court  is  thus  compelled 
to  look  beyond  the  patents,  to  the  original 
source  of  title>  and  to  the  character  of  that  title 
as  it  existed  under  the  former  government. 
The  protection  which  by  the  treaty  the  United 
States  promised  to  the  grantees. extended  to 
rights  which  they  then  held.  The  confirmation 
established  the  validity  of  the  claims  of  the 
parties  as  they  then  existed;  that  is,  it  deter- 
mined that  thdr  claims  were  founded  upon  con- 
cessions of  the  former  government,  which  were 
genuine  and  entitled  to  recognitioB  do  far  as 
they  did  not  interfere  with  previously  existing 
rights  of  others,  which  .the  government  was 
also  bound  to  respect.  Confirmation  established 
nothing  more;  it  did  not  change  the  character 
of  the  grant  to  Flugge  as  one  of  specific  bound- 
aries, nor  that  to  the  Fernandez  as  one  of 
quantity.  The  surveyor  in  surveying  the  claim 
upon  the  first  grant  was  still  under  as  great  ob- 
ligations to  follow  the  boundaries  which  it 
specified,  repeated  in  the  decree  of  confirma- 
tion, as  though  the  second  grant  had  never  been 
issued  or  confirmed. 

It  is  true,  as  stated  by  counsel,  that  the  whole 
subject  of  surveys  is  under  the  control  of  the 
political  department  of  the  government,  and 
is  not  subject  to  the  supervision  of  the  courts, 
except  in  those  cases  arising  under  the  act  of 
1860,  to  which  we  shall  presently  refer.  The 
courts  must,  •however,  determine,  [*265 
whenever  the  question  arises,  whether  prior 
rights  of  other  parties  have  been  interfered 
with  by  the  survey  of  a  confirmed  claim  upon 
which  a  patent  has  issued.  They  cannot,  in  the 
action  of  ejectment,  correct  the  survey  made, 
but  they  can  determine,  its  inconclusiveness  to 
the  extent  essential  to  the  protection  of  the 
prior  rights  of  other  parties.  And  whenever 
two  surveys  covering  the  same  tract  are  ap- 
proved by  the  political  department,  and  a  legal 
controversy  arises  respecting  the  land  between 
claimants  under  the  diflferent  surveys,  the  ques- 
tion which  of  the  two  surveys  appropriates  the 
premises  in  dispute  is  necessarily  transferred 
to  the  judiciary.  The  fact  that  two  surveys 
embrace  the  same  land  is  itself  proof  that 
either  one  of  the  original  concessions  was  im- 
providently  issued  and  to  the  extent  of  its  in- 
terference with  the  other  was  inoperative,  or 
that  error  has  intervened  in  one  of  the  surveys. 

There  is  nothing  in  the  language  of  this  court, 
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ika  application  there  must  be  some  intended  de- 
ception in  the  conduct  or  declarations  of  the 
party  to  be  estopped,  or  such  gross  negligence 
on  his  part  as  to  amount  to  coz^ructive  fraud. 
An  estoppel  in  pais  is  sometimes  said  to  be  a 
moral  qu^ion.  Certain  it  is,  that  to  the  en- 
forcement of  an  estoppel  of  this  character,  such 
as  will  prevent  a  party  from  asserting  his  legal 
rights  to  property,  there  must  generally  be 
some  degree  of  turpitude  in  his  conduct  which 
has  misled  others  to  their  injury.  Conduct  or 
declarations,  founded  upon  ignorance  of  one's 
rights,  have  no  such  ingreSent  and  seldom 
work  any  such  result.  Acre  are  cases,  it  is 
true,  where  declarations,  may  be  made  imder 
such  peculiar  circumstances  that  the  party  will 
be  estopped  from  denying  an^  knowledge  of 
his  rights;  but  these  are  exceptional,  and  do  not 
affect  the  correctness  of  the  general  rule  as 
stated.  Com,  v.  Moltz,  10  Pa.  531;  Copfiland 
V.  Copeland,  28  Me.  529;  WUttaker  v.  Will- 
iams, 20  Conn.  104;  DelapliUne  v.  Hitchcock, 
6  Hill.  16;  Brewer  v.  R.  Co.  5  Met.  479;  Bogga 
V.  Merced  Min,  Co,  14  Cal.  368 ;  Davis  v.  Davie, 
26  Cal.  23. 

272*]  *We  see  no  ground  for  interfering  with 
the  judgment  of  the  Circuit  Court,  and  it  is, 
therefore,  affirmed. 


JOSHUA  ATKINS  et  al,,  Lihte,  and  Appte., 

V. 

THE  FIBER  DISINTEGRATING  COMPANY. 

<8ee  a  C  18  Wall.  272-807.) 

Appearance  gives  jurisdiction  of  person — judi- 
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1.  Where  the  defendants  entered  their  appear- 
ance without  reservation,  this  made  their  position 
fast  what  It  would  have  been  if  they  had  l)een 
brought  in  regularly  by  the  service  of  process,  and 
the  Jurisdiction  of  the  court  over  their  persons  be- 
came complete. 

2.  By  the  Ilth  section  of  the  Judiciary  act  of 
1789,  a  civil  suit  cannot  be  brought  against  an  in- 
habitant of  the  United  States  in  a  diBtrlct  other 
than  that  whereof  he  is  an  inhabitant,  or  in  which 
lie  shall  be  found. 

8.  A  cause  of  admiralty  Jurisdiction  is  not  a  civil 
suit  within  the  meaning  of  this  prohibition.  Bv  the 

{ihrase  *'civil  suit,"  mentioned  in  this  prohibition, 
8  meant  a  suit  within  the  category  of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity. 

4.  A  court  of  admiralty  in  one  Judicial  district 
of  the  United  States  can  obtain  Jurisdiction  against 
an  inhabitant  of  another  district  by  an  attachment 
of  his  goods. 

[No.  8.1 
Argued  Apr,  8,  187S,      Dedided  Jan,  5,  1874, 

APPEAL   from   the    Circuit    Court    of   the 
United  States  for  the  Eastern  District  of 
New  York. 
The  case  is  stated  by  the  court. 

NoTB. — Appearance  cures  defects  in  service  of 
prooeaa  and  its  non-service,  except  want  of  juris- 
iicthn  of  9uJ>)eci-matter — see  note  to  Knox  v. 
Summers,  2  L.  ed.  U.  S.  510. 

Effect  of  appeurance  by  counsH  or  attorney  in 
on  action;  unauthorized  appearance:  what  is  an 
appearance — se^  note  to  Shclton  v.  Tiffin,  12  L.  ed. 
U.  8.  387. 
18  Walu 


See,  also,  the  following  ease,  of  Ins,  Co,  t. 
Detroit,  No.  77,  for  a  full  argument  on  ques- 
tion involved  in  this  case,  which  argument  wai 
also  filed  in  this  case  by  leave  of  court. 

Messrs,  R.  D.  Benedict  and  E,  0.  Benedict, 
for  appellants. 

Independent  of  the  general  question,  whether 
that  clause  of  the  11th  section  of  the  judiciary 
act  would  have  ousted  the  district  court  of  ju- 
risdiction over  the  cause,  if  the  objection  had 
been  taken  at  the  outset,  the  respondents  can- 
not avail  themselves  of  that  objection  here,  for 
they  appeared  by  proctor  in  the  cause  without 
taking  it.  And  it  is  well  settled  that  by  enter- 
ing a  general  appearance  in  the  cause  by  an  at- 
torney, the  party  waives  the  benefit  of  the  ob- 
jection. 

Orade  ▼.  Palmer,  8  Wheat.  699;  Harrison 
V.  Roioen,  1  Pet.  C.  C.  489;  Pollard  ▼.  Dwight, 
4  Cranch,  421;  Know  v.  Summers,  3  Cranch, 
496;  Logan  v.  Patrick,  6  Cranch,  288;  Flan- 
ders V.  Ins,  Co,  3  Mason,  158;  Ins,  Co,  ▼. 
French,  18  How.  404,  15  L.  ed.  451. 

But,  furthermore,  the  defendants  answered 
to  the  merits  and  tried  the  cause  on  the  merits. 
Such  a  course  is  settled  to  be  a  waiver  of  an 
objecticm  to  the  jurisdiction. 

Sheppard  v.  Graves,  14  How.  510;  Bailey  v. 
Dozier,  6  How.  30;  De  Sohry  r,  Nicholson,  3 
Wall.  423,  18  L.  ed.  264. 

But,  considering  the  question  of  practice  on 
its  merits,  we  are  met  at  once  by  the  fact  that 
the  decision  of  the  circuit  court  in  this  case 
overthrows  a  practice  of  over  seventy  years  of 
the  eighty  years  of  our  judicial  system. 

Long  coxftinued  opinion  should  receive  grave 
r^ard  in  construction  of  law. 

Pease  v.  Peck,  18  How.  595,  15  ti.  ed.  618; 
9  Bac.  Abr.  246;  Broome,  Max.  503,  marg.  656. 

The  question  as  to  the  right  to  attach  in  the 
admiralty  the  property  of  a  defendant  who  was 
not  found  in  the  district,  was  first  raised  in  the 
year  1802,  only  ten  years  after  the  passage  of 
the  process  act  of  1792,  when  the  case  of 
Bouysson  v.  Miller,  Bee,  186,  arose  in  the  dis- 
trict court  of  South  Carolina,  before  Judge 
Bee,  then  the  judge  of  that  court. 

He  says,  p.  188,  ''I  am  of  opinion,  therefore, 
that  the  proceeding  by  attachment  is  agreeable 
to  the  rules  and  usages  of  the  admiralty  court." 

Hiis  right  of  attachment  was  not  again 
questioned  before  1825,  when  it  was  under- 
stood to  be  settled  in  this  court  by  the  case  of 
Manro  v.  Almeida,  10  Wheat.  473. 

The  practice  was  a  familiar  one  to  Judge 
Sprague.  Shorey  v.  Rennell,  1  Spr.  418;  Boyd 
▼.  Urquhart,  1  Spr.  423. 

The  practice  was  discussed  in  several  cases 
of  Judge  Betts  without  the  suggestion  of  a 
doubt  as  to  its  regularity. 

Reed  v.  Hussey,  1  Blatchf.  &  H.  525;  8mith 
V.  Miln,  Abb.  Adm.  373,  382. 

The  11th  section  of  the  judiciary  act  does 
not  extend  to  ''causes  civil  and  maritime"  in 
the  court  of  admiralty.  It  embraces  only  "suits 
of  a  civil  nature  at  common  law  or  in  equity," 
which  are  specified  in  the  first  clause  of  the  sec- 
tion. 

2  Pars.  Mar.  L.  686,  n.;  2  Pars.  Ship  and 
Adm.  390;  Atkins  v.  The  Fiber  Co,  1  Ben.  118; 
Cushing  v.  Laird  (Judge  Blatchf.),  4  Ben. 70. 

It  hais  not  been  ususu  to  consider  admiralty 
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should  order  ihd  survey  Mid  plat  to  be  returaed 
into  oeurt  for  examination  and  adjudication; 
that  when  thus  returned  notice  should  be  given 
by  public  advertisement,  or  in  some  other  form 
prescribed  by  rule,  to  all  parties  interested, 
that  objection  had  been  made  to  the  survey  and 
location,  and  admonishing  them  to  intervene 
for  the  protection  of  their  interests ;  that  such 
parties  naving  intervened,  might  take  testi- 
mony and  contest  the  survey  and  location;  and 
that  on  hearing  the  allegations  and  proofs,  the 
court  should  render  its  judgment  approving  the 
survey,  if  found  to  be  accurate,  and  correcting 
it  or  ordering  a  new  survey  when  found  to  be 
erroneous.  The  act  also  provided  for  an  ap- 
peal from  the  decree  of  the  district  court  to 
the  Supreme  Court. 

By  the  proceedings  thus  authorized,  the  ap- 
proval of  the  survey  brought  before  the  court 
had,  as  against  claimants  under  floating  grants, 
the  force  and  conclusiveness  of  a  judicial  de- 
termination in  a  suit  in  renif  and  all  such 
claimants  were  concluded  by  it. 

The  survey  of  the  claim  under  the  Flugge 
grant  was,  under  the  act  in  question,  brouglit 
269*]  before  the  district  court  *and  there 
subjected  to  judicial  examination,  and  finally 
received  the  approval  of  the  court.  If  the  de- 
fendants or  those  under  whom  they  hold  failed 
to  appear  and  contest  the  survey,  they  cannot 
now  be  heard  in  this  action  to  question  its  cor- 
rectness. Rodriguez  v.  U.  8.  1  Wall.  591,  17  L. 
ed.  692. 

The  objection  to  the  authority  of  the  court  to 
pass  upon  the  survey,  because  ordered  into 
court  before  the  act  of  June  14,  1860,  is  unten- 
able. The  act  in  terms  applies  to  surveys  which 
have  been  previously  returned  into  court  and  in 
relation  to  which  proceedings  were  then  pend- 
ing, as  well  as  to  surveys  subsequently  made. 
U.  8.  V.  Halleck,  1  Wall.  463,  17  L.  ed.  667. 

Nor  does  it  matter  that  a  different  survey 
had  been  previously  approved  by  the  surveyor 
general  of  California.  The  whole  subject  of 
surveys  is  under  the  control  of  Congress,  and 
until  the  patent  issues  thereon,  any  survey  may 
be  set  aside  and  a  new  one  ordered  by  its  au- 
thority. 

But  the  defendants,  to  defeat  a  recovery  by 
the  plaintiff,  also  insist  that  his  ri^ht  of  action 
is  barred  by  the  statute  of  limitations  of  Cali- 
fornia; and  also  that  he  is  estopped  from  as- 
serting a  claim  to  the  demanded  premises  by  the 
conduct  and  declarations  of  his  predecessor, 
the  claimant  before  the  land  commission,  *  in 
claiming  land  under  his  grant  situated  in  a 
different  locality. 

The  statute  of  limitations  of  California, 
passed  in  1863,  provided,  in  substance,  that  no 
action  for  the  recovery  of  real  property  or  its 
possession  should  be  maintained  unless  the 
plaintiff,  his  ancestor,  predecessor  or  grantor 
was  seised  or  possessed  of  the  premises  within 
five  years  before  the  commencement  of  the 
action,  or  the  property  was  claimed  under  title 
derived  from  the  Spanish  or  Mexican  govern- 
ments, which  had  not  been  previously  con- 
firmed by  the  United  States  or  their  l^ally  con- 
stitute^  autborities;  in  which  latter  case  the 
parties  were  allowed  five  years  after  the  pas- 
sage of  tk^  act  within  which  to  bring  their 
action.  If  the  title  had  been  thus  finally  con- 
firmed, ihtt  partifls  were  limited  to  five  years 
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aftet  such  condrmation.  The  statute  also 
*declared  that  by  final  confirmation  was  [*Z70 
meant  the  patent  of  the  United  States,  or  the 
final  determination  of  the  official  survey  of  the 
land  under  the  act  of  Congress  of  Jime  14, 1860. 
The  provision  of  the  statute  relating  to  actions 
where  the  property  is  claimed  imder  title  de- 
rived from  Spanish  or  Mexican  authorities,  has 
since  tiben  been  repealed ;  but  before  the  repeal, 
and  within  the  time  designated  after  final  coil- 
firmaticm  of  the  grant,  the  present  action  was 
commenced.  The  repeal  could  not,  however, 
have  any  effect  upon  the  rights  of  the  plaintiff. 

Whilst  proceedings  were  pending  before  the 
tribunals  of  the  United  States  for  the  confirma- 
tion of  the  claim  xmder  the  Flugge  grant,  the 
statute  did  not  run  and  could  not  nm  against 
the  right  of  the  claimant  to  the  land  in  contro- 
versy. He  was  obliged,  by  the  legislation  of 
Congress,  to  present  his  claim  for  investigation 
and  determination,  under  pain  of  being  held  to 
have  abandoned  it,  and  was  subjected  to  nu- 
merous and  expensive  proceedings  to  establish 
its  validity.  As  a  result  of  the  proceedings  re- 
quired, the  government,  in  effect,  promised,  in 
case  his  claim  was  found  to  be  valid,  to  g^ve 
him,  in  its  patent,  such  evidence  of  title  aa 
would  secure  to  him  the  possession  and  enjoy 
ment  of  his  land.  The  l^slation  of  Congress 
imposing  this  burden  upon  the  claimant  and 
promising  this  benefit  to  him,  is  not  the  sub- 
ject of  any  constitutional  objection,  and  it  is 
not,  therefore,  within  the  power  of  the  legisla- 
ture of  a  state  to  defeat  its  operation.  It  was 
adopted  by  the  government  in  the  discharge  of 
its  treaty  obligations,  with  respect  to  which  its 
authority  is  absolute  and  supreme.  The  action 
of  the  government  thereimder,  and  the  rights 
which  perfected  title  insures  to  its  possessor, 
cannot  be  impaired  or  defeated  in  any  respect 
by  the  statute  of  limitations  of  the  state.  That 
statute  can  only  begin  to  run  against  the  title 
perfected  under  the  legislation  of  Congress 
from  the  date  of  its  consummation.  Montgom^ 
ery  v.  Bevana,  1  Sawy.  680. 

The  alleged  estoppel  of  the  plaintiffs  is  as- 
serted from  the  fact  that  Larkin,  who  prose- 
cuted the  claim  under  the  *  Flugge  grant  [  *271 
for  confirmation,  had  previously  located  it  on 
land  selected  farther  north  than  the  tract  final- 
ly surveyed  and  patented  to  him,  and  had  an- 
nounced to  others  that  his  claim  covered  the  land 
thus  selected.  It  was  undoubtedly  his  desire  to 
have  his  claim  located  where  he  had  placed  it. 
The  survey  made  by  the  surveyor  general,  both 
preliminary  and  subsequent  to  the  confirma- 
tion, placed  the  land  in  the  same  locality.  Both 
claimant  and  surveyor  seem  to  have  acted  on 
the  supposition  that  the  erroneously  designated 
parallels  of  latitude  should  govern  the  location, 
instead  of  the  natural  boundaries  indicated  on 
the  map.  There  does  not  appear  to  have  been 
any  intention  (« the  part  of  tiarkin  to  mislead 
anyone  as  to  the  nature  of  his  rights.  He  was 
satisfied  to  keep  the  land  originally  selected  by 
him;  and  he  contended,  and  those  who  suc- 
ceeded to  his  interests  contended,  for  the  cor- 
rectness of  his  selection;  but  the  government, 
through  its  appropriate  officers,  interferea  and 
asserted  that  another  and  different  location 
was  required  by  the  grant. 

There  is,  therefore,  no  case  for  the  applica- 
tion of  the  doctrine  of  equitable  estoppel.  Per 
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Hb  application  there  must  be  some  intended  de- 
ception in  the  conduct  or  declarations  of  the 
purtv  to  be  estopped,  or  such  gross  negligence 
on  his  part  as  to  amount  to  constructive  fraud. 
An  estoppel  in  pais  is  sometimes  said  to  be  a 
moral  qu^ion.  Certain  it  is,  that  to  the  en- 
forcement of  an  estoppel  of  this  character,  such 
as  will  prevent  a  party  from  asserting  his  legal 
rights  to  property,  there  must  generally  be 
some  degree  of  turpitude  in  his  conduct  which 
has  misled  others  to  their  injury.  Conduct  or 
declarations,  founded  upon  ignorance  of  one's 
rights,  have  no  such  mgre£ent  and  seldom 
work  any  such  result.  Acre  are  cases,  it  is 
true,  where  declarations,  may  be  made  under 
such  peculiar  circumstances  that  the  party  will 
be  estopped  from  denying  an^  knowledge  of 
his  rights ;  but  these  are  exceptional,  and  do  not 
affect  the  correctness  of  the  general  rule  as 
stated.  Com,  v.  Moltz,  10  Pa.  531;  Copjeland 
V.  Copeland,  28  Me.  529;  Whittaker  v.  Will- 
iams, 20  Conn.  104;  Delaplaine  v.  Hitolusock, 
6  Hill.  16;  Brewer  v.  R,  Co,  5  Met.  479;  Boggs 
V.  Merced  Min.  Co.  14  Cal.  368 ;  Davx9  v.  Davis, 
26  Cal.  23. 

Zl^*'\  *We  see  no  ground  for  interfering  with 
the  judgment  of  the  Circuit  Court,  and  it  is, 
therefore,  affirmed. 


JOSHUA  ATKINS  et  al.,  Libts.  and  Appts., 

V. 

THE  FIBER  DISINTEGRATING  COMPANY. 
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Appearance  gives  jurisdiction  of  person — judi- 
ciary aot---<Ldm^aUy  jurisdiction  —  o^^ac^- 


1.  Where  the  defendants  entered  their  appear- 
ance without  reservation,  this  made  their  position 
lost  what  it  would  have  been  if  they  had  l)een 
Drought  in  regularly  by  the  service  of  process,  and 
the  Jurisdiction  ot  the  court  over  their  persons  be- 
came complete. 

2.  By  the  11  th  section  of  the  Judiciary  act  of 
1789.  a  civil  suit  cannot  be  brought  against  an  in- 
habi£ant  of  the  United  States  in  a  district  other 
than  that  whereof  he  is  an  inhabitant,  or  in  which 
he  shall  be  found. 

8.  A  cause  of  admiralty  lurlsdiction  is  not  a  civil 
suit  within  the  meaning  of  this  prohibition.  Bv  the 

{ihrase  "civil  suit,"  mentioned  in  this  prohibition, 
8  meant  a  suit  within  the  category  of  all  suits  of 
a  dvil  nature  at  common  law  or  in  equity. 

4.  A  court  of  admiralty  in  one  Judicial  district 
of  the  United  States  can  obtain  Jurisdiction  against 
an  inhabitant  of  another  district  by  an  attachment 
Ql  hte  goods. 

[No.  8.1 
Argued  Apr.  8,  187S,      DeOided  Jan.  5,  1874. 

APPEAL   from    the    Circuit    Court    of    the 
United  States  for  the  Eastern  District  of 
New  York. 

The  case  is  stated  by  the  court. 

Nora. — Appearance  cures  defects  in  service  of 
prooesB  and  lie  noii-nervice,  except  want  of  furie- 
dicthn  of  9uJ>feci-matter — see  note  to  Knox  v. 
3ommer8,  2  L.  ed.  U.  S.  510. 

Effect  of  appeurance  by  counsH  or  attorney  in 
an  action;  unauthorized  appearance:  what  is  an 
appearance — se^  note  to  Shcfton  v.  Tiffin,  12  L.  ed. 
U.  B.  387. 
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See,  also,  the  following  ease,  of  Ins.  Co.  t. 
Detroit,  No.  77,  for  a  full  argument  on  ques- 
tion  involved  in  this  case,  which  argument  was 
also  filed  in  this  case  by  leave  of  court. 

Messrs.  R.  D.  Benedict  and  E.  0.  Benedict, 
for  appellants. 

Independent  of  the  general  question,  whether 
that  clause  of  the  11th  section  of  the  judiciary 
act  would  have  ousted  the  district  court  of  ju- 
risdiction over  the  cause,  if  the  objection  had 
been  taken  at  the  outset,  the  respondents  can- 
not avail  themselves  of  that  objection  here,  for 
they  appeared  by  proctor  in  the  cause  without 
taking  it.  And  it  is  well  settled  that  by  enter- 
ing a  general  appearance  in  the  cause  by  an  at- 
torney, the  party  waives  the  benefit  of  the  ob- 
jection. 

Grade  ▼.  Palmer,  8  Wheat.  699;  Harrison 
▼.  Rov)€n,  1  Pet.  C.  C.  489;  Pollard  ▼.  Dwight, 
4  Cranch,  421;  Know  v.  Summers,  3  Cranch, 
496;  Logan  v.  Patrick,  6  Cranch,  288;  Flan- 
ders ▼.  Ins.  Co.  3  Mason,  158;  Ins.  Co.  ▼. 
French,  18  How.  404,  15  L.  ed.  451. 

But,  furthermore,  the  defendants  answered 
to  the  merits  and  tried  the  cause  on  the  merits. 
Such  a  course  is  settled  te  be  a  waiver  of  an 
objection  to  the  jurisdiction. 

Sheppard  v.  Craves,  14  How.  610;  Bailey  v. 
Dossier,  6  How.  30;  De  Sohry  r.  Nicholson,  3 
Wall.  423,  18  L.  ed.  264. 

But,  considering  the  question  of  practice  on 
its  merits,  we  are  met  at  once  by  the  fact  that 
the  decision  of  the  circuit  court  in  this  case 
overthrows  a  practice  of  over  seventy  years  of 
the  eighty  years  of  our  judicial  system. 

Long  coxftinued  opinion  should  receive  grave 
r^ard  in  construction  of  law. 

Pease  v.  Peck,  18  How.  695,  16  ti.  ed.  618; 
9  Bac.  Abr.  246;  Broome,  Max.  503,  marg.  656. 

The  question  as  to  the  right  to  attach  in  the 
admiralty  the  property  of  a  defendant  who  was 
not  found  in  the  district,  was  first  raised  in  the 
year  1802,  only  ten  years  after  the  passage  of 
the  process  act  of  1792,  when  the  case  of 
Bouysson  v.  Miller,  Bee,  186,  arose  in  the  dis- 
trict court  of  South  Carolina,  before  Judge 
Bee,  then  the  judge  of  that  court. 

He  says,  p.  188,  "I  am  of  opinion,  therefore, 
that  the  proceeding  by  attachment  is  agreeable 
to  the  rules  and  usages  of  the  admiralty  court." 

This  right  of  attachment  was  not  again 
questioned  before  1825,  when  it  was  under- 
stood to  be  settled  in  this  court  by  the  case  of 
Manro  v.  Almeida,  10  Wheat.  473. 

The  practice  was  a  familiar  one  to  Judge 
Sprague.  Bhorey  v.  Rennell,  1  Spr.  418;  Boyd 
Y.  Urquhart,  1  Spr.  423. 

The  practice  was  discussed  in  several  cases 
of  Judge  Betts  without  th«  suggestion  of  a 
doubt  as  to  its  regularity. 

Reed  v.  Hussey,  1  Blatchf.  &  H.  626;  Smith 
V.  Miln,  Abb.  Adm.  373,  382. 

The  11th  section  of  the  judiciary  act  does 
not  extend  to  '"causes  civil  and  maritime"  in 
the  court  of  admiralty.  It  embraces  only  ''suits 
of  a  civil  nature  at  common  law  or  in  equity," 
which  are  specified  in  the  first  clause  of  the  sec- 
tion. 

2  Pars.  Mar.  L.  686,  n.;  2  Pars.  Ship  and 
Adm.  390;  Atkins  v.  The  Fiber  Co.  1  Ben.  118; 
Cushing  v.  Laird  (Judge  Blatchf.),  4  Ben. '70. 

It  has  not  been  ususu  to  consider  admiralty 
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causes  as  included  in  practice  l^slation,  un- 
less specified. 

It  is  the  duty  of  the  court  to  ascertain  the 
meaning  of  the  legislature,  from  the  words 
used  in  the  statute  and  the  subject-matter  to 
which  it  relates,  and  to  restrain  the  operation 
of  a  statute  within  narrower  limits  than  its 
words  import,  if  the  court  is  satisfied  that  the 
literal  meaning  of  its  language  would  extend 
to  cases  which  the  legislature  never  designed 
to  include  in  it. 

Breioer  v.  Blougher,  14  Pet.  198;  Reiche  v. 
Bmyihe,  13  Wall.  164,  20  L.  ed.  566. 

Admiralty  proceedings  are  8ui  generis,  and 
there  are  other  instances  in  which  language  has 
been  used  in  the  statutes,  which  at  first  read- 
ing wotdd  seem  to  include  them,  but  which  the 
courts  have  held  not  to  include  them. 

See,  Oaines  v.  Trams ,  Abb.  Adm.  422  j  TJ.  8. 
▼.  Wonson,  1  Gall.  10;  Hemmenway  v.  Fisher, 
20  How.  258,  16  L.  ed.  799;  The  Ann  Caroline, 
2  Wall.  550,  17  L.  ed.  836. 

No  possible  reason  can  be  given  why  the 
words  "civil  suit"  in  the  11th  section  should 
have  a  broader  meaning  than  the  words  "civil 
acticm"  in  the  22d  section.  But  the  latter 
words,  by  universal  consent,  do  not  include 
admiralty  causes. 

Hie  9th  section  of  the  judiciary  act  gave  to 
the  district  courts  the  fidl  jurisdiction  of  the 
admiralty. 

This  cause  is  fully  within  that  jurisdiction. 
And  no  limitation  of  that  jurisdiction  is  to  be 
inferred. 

The  admiralty  law  and  practice  is  outside  of 
the  common  law  and  equity.  Its  causes  are 
peculiar,  and  are  not  usually  called  suits  or  ac- 
tions, words  which  are  usually  applied  to  com- 
mon law  actions,  but  causes;  a  "cause  civil 
and  maritime,''  a  "cause  of  collision,  civil  and 
maritime,''  "a  cause  of  contract,  civil  and  mari- 
time," etc. 

Mr,  C.  DoAohne,  for  appellee: 

On  the  libel  the  court  had  no  authority  to  is- 
sue process,  nor  had  the  marshal  the  right  to 
take  the  property  of  the  defendant,  and  both 
court  and  marshal  were  trespassers. 

The  judiciary  act  is  clear  and  positive  on 
the  subject.  See,  1  Stat,  at  L.,  pp.  78,  79; 
judiciary  act,  §  11. 

The  authorities  on  the  subject  are  also  clear. 

6  Mason,  35 ;  Tola/nd  v.  Sprague,  12  Pet.  300 ; 
HolUngstJDorth  ▼.  Adams,  2  Dall.  396;  Day  v. 
India  Rubber  Co,  1  Blatchf .  628 ;  Sables  v.  Ins. 
Co.  2  Curt.  C.  C.  212;  15  Law  Rep.  137,  July 
1852;  Blair  v.  Bemis,  decided  by  Judge  Ship- 
man,  cited  by  Judge  Woodruff. 

It  nowhere  appeared  by  the  libel  that  the 
court  had  jurisdiction.  It  is  nowhere  averred 
that  the  defendant  was  within  the  jurisdiction 
of  the  court,  but  it  expressly  appeared  by  the 
allegation  of  having  property  there,  what  the 
fact  was  which  was  relied  upon  for  jurisdic- 
tion. 

A  corporation  is  an  inhabitant  of  the  state 
in  which  it  is  incorporated.  This  proposition 
is  too  clearly  laid  down  to  need  a  citation. 

Such  corporation  cannot  be  sued  out  of  the 
state  where  so  incorporated. 

I.  On  the  libel  wanting  such  jurisdictional 
fact,  the  court  being  one  of  limited  special 
jurisdiction,  was  without  power  to  act. 

II.  The  libel  being  infoimal  and  not  con- 
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taining  the  facts  to  give  jurisdiction,  the 
court  should  not  have  acted. 

As  matter  of  fact  the  court  had  no  jurisdic- 
tion, and  both  court  and  marshal  were  tres- 
passers. The  proof  shows  that  the  corporation 
was  a  foreign  one ;  the  marshal's  return  shows 
that  the  defendant  was  not  in  the  district  nor 
found  there.  It  is  thus  apparent  that  the  prop- 
erty of  the  defendant  was  held  by  court  and 
marshal  as  trespassers,  and  did  not  confer 
jurisdiction. 

The  court  did  not  acquire  any  jurisdiction  to 
pass  on  or  hold  the  property,  by  any  act  in  the 
cause. 

I.  Where  the  marshal  thus  seizes  property 
and  holds  it  as  a  trespasser,  no  act  of  the  de- 
fendant can  make  that  legal. 

IL  The  defendant,  June  20,  1866,  got  an  or- 
der to  show  cause  why  the  process  should  not  be 
set  aside,  and  down  to  July  2,  it  was  apparent 
that  no  absolute  appearance  had  been  ma^e. 

III.  But  where  a  court  and  marshal  thus  pro- 
ceed in  defiance  of  statute,  they  cannot  set  up 
any  act  of  the  defendant,  thus  brought  in,  to  be 
an  appearance  for  more  than  to  protect  his  right, 
and  m  this  case  by  express  stipulation  no  right 
of  the  respondent  was  waived  by  vouching. 

IV.  The  fact,  if  it  be  one,  that  the  defendant 
appeared,  could  not  make  legal  a  seizure  under 
a  process  which  was  void.  Up  to  the  present 
time  the  defendants  have  not  been  in  the  district. 

The  decree  of  the  district  court  in  attem^ing 
to  hold  to  bond,  is  unjustifiable,  because  the 
process  of  attachment  to  compel  the  appear- 
ance of  a  foreign  corporation  bemg  void,  if  that 
corporation  should  volimtarily  appear,  it  can- 
not be  said  to  sustain  the  attachment. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  New  York. 

The  libel  is  founded  upon  a  charter-party 
and  seeks  to  recover  freight  earned  by  the  ship 
Elizabeth  Hamilton  in  bringing  a  cargo  of 
bamboo  from  Kingston  and  Port  Morant,  in  the 
Island  of  Jamaica,  for  demurrage  while  the 
ship  *was  obtaining  the  cargo,  and  for  [*297 
damages  to  the  ship  by  getting  on  a  reef  when 
leaving  Port  Morant. 

The  libel  alleges  that  the  respondents  are  a 
corporation,  and  have  property  in  the  district, 
and  prays  for  process  against  them,  and,  if  they 
were  not  found,  that  a  foreign  attachment  issue 
against  their  property  in  the  district,  and  for  a 
decree  for  the  amount  claimed,  with  interest 
and  costs.  The  libel  was  filed  on  the  13th  of 
June,  1866.  On  the  day  following  a  citation 
was  issued  with  a  foreign  attachment  clause. 
On  the  20th  of  the  same  month  the  marshal  re- 
turned that  the  respondents  were  not  found  in 
his  district,  and  that  he  had  attached  all  the 
property  foimd  in  their  factory  at  Red  Hook 
Point,  in  the  city  of  Brooklyn.  In  a  journal 
entry  of  the  same  date  it  is  stated :  "Mr.  Beebe 
appears  for  respondent,  and  has  a  week  to  per- 
fect appearance  and  to  answer."  On  the  19th 
of  July  following  the  respondents  executed  a 
stipulation  for  costs.  It  recited  that  "an  ap- 
pearance has  been  filed  in  said  cause  by  said 
disintegrating  company."  On  the  same  day 
the  proctors  for  the  libelants  consented  that  the 
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property  attached  should  be  discharged  from 
custody  upon  the  respondents  giving  a  stipula- 
tion for  its  value  in  the  sum  of  $25,000,  and 
they  agreed  that  in  case  the  judge  should  grant 
the  motion  to  discharge  the  property,  the  stip- 
ulation should  be  canceled,  and  that  "the  stip- 
ulation for  value  is  given  without  prejudice  to 
such  motion.'*  The  stipulation  for  value  was 
thereupon  filed.  That  also  recited  "that  an 
appearance  has  been  filed  by  said  company." 
On  the  3d  of  May,  1867,  the  respondents  filed 
their  answer.  Ainong  other -things  it  averred 
that  they  were  a  foreign  corporation,  created  by 
the  laws  of  New  Jersey,  and  were  not  residents 
of  the  eastern  district  of  New  York;  and  that 
it  vras  not  alleged  in  the  libel  that  they  were 
either  found  in  the  district  or  resided  in  the 
district,  and  they  craved  the  same  benefit  and 
advantage  as  if  they  had  formally  excepted  to 
the  libel.  It  does  not  appear  that  the  motion 
to  discharge  the  attachment  was  ever  decided. 
But  by  an  entry  of  the  22d  of  March,  1867,  it 
appears  that  a  motion  had  been  made  to  vacate 
298*]  the  attachment  *clause  in  the  monition, 
and  all  the  proceedings  under  it,  upon  the 
groimd  that  imder  the  circumstances  the  11th 
section  of  the  judiciary  act  of  1789  (1  Stat, 
at  L.  73),  denied  jurisdiction  to  the  court,  and 
that  the  motion  was  overruled.  The  cause  waa 
heard  in  the  district  court  upon  the  merits  on 
the  16th  of  December,  1867.  The  court  made  an 
interlocutory  decree,  disallowing  the  claim  for 
damages  to  the  ship,  but  referred  the  case  to  a 
commissioner  to  ascertain  the  amoimt  which 
the  libelants  were  entitled  to  recover  in  respect 
of  their  other  claims.  The  commissioner  made 
his  report.  No  exception  was  taken  by  either 
party.  The  court  confirmed  the  report  and  de- 
creed accordingly.  The  libelants  appealed  from 
■o  much  of  the  decree  as  refused  them  dam- 
ages for  the  injury  sustained  by  the  ship  in 
leaving  Port  Morant.  The  respondents  ap- 
pealed from  the  whole  decree.  The  circuit  court 
reversed  the  entire  decree,  and  the  libelants 
thereupon  appealed  to  this  court.  The  case 
is  thus  brought  before  us. 

The  statement  of  the  case,  which  we  have 
given,  shows  that  the  defendants  entered  their 
appearance  without  reservation.  If  there 
could  be  any  doubt  upon  the  subject  it  is  re- 
moved by  their  repeated  subsequent  recogni- 
tions of  the  fact.  Ijiis  made  their  position  just 
what  it  would  have  been  if  they  had  been 
brought  in  regularly  by  the  service  of  process. 
In  this  aspect  of  the  case  all  defects  were  cured 
and  the  jurisdiction  of  the  court  over  their 
persons  became  complete.  Pollard  v.  Dtoighi, 
4  Cranch,  421;  Know  v.  Summers,  3  Cranch, 
496.  This  warranted  the  decree  in  personam 
for  the  amoimt  adjudged  to  the  libelants. 

But  the  stipulation  for  value  was  entered  into 
subject  to  the  motion  to  discharge  the  property 
attached;  the  stipulation  to  be  canceled  if  the 
motion  prevailed.  Though  this  motion  was  not 
decided,  the  subsequent  motion,  founded  upon 
the  11th  section  of  the  judiciary  act,  took  its 
place  and  had  the  same  effect.  The  latter  mo- 
tion was  overruled,  and  the  decree  required  the 
299*]  stipulators  to  perform  "their  undertak- 
ing. The  circuit  court  reversed  the  decree  by 
reason  of  the  facts  relied  upon  in  support  of  the 
motion  to  vacate.  If  the  attachment  clause 
was  void  for  want  of  jurisdiction  in  the  dis- 
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trict  court  to  issue  it,  the  seizure  of  the  prop- 
erty was  a  trespass,  and  the  stipulation  a 
nullity,  irrespective  of  the  reservation  which  it 
contained.  These  considerations  render  it  nec- 
essary to  examine  the  case  both  as  to  the 
merits  and  the  jurisdictional  question  thus 
presented. 

In  regard  to  the  merits — after  a  careful  ex- 
amination of  the  record — ^we  have  foimd  no 
reason  to  dissent  from  the  views  of  the  learned 
district  judge  by  whom  the  case  was  heard. 
Atkins  V.  Fibre  Dis.  Co,  2  Ben.  381.  However 
full  might  be  our  discussion,  we  should  an- 
noimce  the  same  conclusions.  They  are  clearly 
expressed  and  ably  vindicated  in  his  opinion. 
To  go  again  through  the  process  by  whicn  they 
were  reached  would  be  a  matter  rather  of  form 
than  substance. 

The  question  of  jurisdiction  is  of  a  different 
character,  and  requires  more  consideration. 

The  Constitution,  art.  3,  §  2,  declares  that 
the  judicial  power  of  the  United  States  shall 
extend  to  "all  cases  of  admiralty  and  mari- 
time jurisdiction." 

The  act  of  Congress  of  the  24th  of  September, 
1789  ( 1  Stat,  at  L.  76) ,  known  as  the  judiciary 
act,  provides  that  the  district  courts  .  .  . 
"shall  have  also  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  under  all  laws  of  impost, 
navigation  or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  which  are  navi- 
gable from  the  sea  by  vessels  of  ten  or  more 
tons  burden  within  their  respective  districts  as 
well  as  upon  the  high  seas." 

The  short  practice  act  of  September  29, 1789 
( 1  Stat,  at  L.  93) ,  required  that  "the  forms  and 
modes  of  proceedings  in  causes  *of  [*30G 
equity  and  of  admiralty  and  maritime  jurisdic- 
tion shall  be  according  to  the  course  of.  the 
civil  law." 

By  the  2d  section  of  the  practice  act  of  1792 
(1  Stat,  at  L.  276),  it  was  declared  "that  the 
forms  of  writs,  executions  and  other  procest 
shall  be,  in  suits  in  e<^uity  and  in  those  of  ad- 
miralty and  maritime  jurisdiction,  according  to 
the  principles,  rules  and  usages  which  belong 
to  courts  of  equity  and  to  courts  of  admiral- 
ty respectively,  as  contradistinguished  from 
courts  of  common  law,  except  so  far  as  may 
have  been  provided  for  by  the  act  to  Establish 
the  Judicial  Courts  of  the  United  States,  sub- 
ject, however,  to  such  alterations  and  additions 
as  the  said  courts  respectively  shall,  in  their 
discretion,  deem  expedient,  or  to  such  regula- 
tions as  the  Supreme  Court  of  the  United 
States  shall  think  proper,  from  time  to  time, 
by  rule  to  prescribe  to  any  circuit  or  district 
court  concerning  the  same." 

The  act  of  the  23d  of  August,  1842  (5  Stat, 
at  L.  517),  authorized  the  Supreme  Court 
"generally  to  regulate  the  whole  practice"  of 
the  circuit  and  district  courts  in  all  their  pro- 
ceedings. 

This  controversy  turns  upon  the  11th  sec- 
tion of  the  judiciary  act  of  1789.  The  im- 
portance of  the  section  in  this  case  induces  us 
to  set  it  out  in  full: 

"The  circuit  court  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the  sev- 
eral states,  of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  when  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs^  the  sum  or  val- 
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ve  of  $500,  and  the  United  States  are  plaintiffs, 
or  petitioners,  or  an  alien  is  a  party,  or  the  suit 
lis  between  a  citizen  of  the  state  where  the  suit 
ds  brought  and  a  citizen  of  another  state,  and 
:shall  have  exclusive  cognizance  of  all  crimes 
and  offenses  cognizable  under  the  authority  of 
the  United  States,  except  where  this  act  other- 
wise provides,  or  the  laws  bf  the  United  States 
shall  otherwise  direct,  and  concurrent  jurisdic- 
tion with  the  district  courts  of  the  crimes  and 
offenses  cognizable  therein;  but  no  person  shall 
be  arrested  in  one  district  for  trial  in  another, 
in  any  civil  action,  before  a  circuit  or  district 
court.  And  no  civil  suit  shall  be  brought  be- 
301*]  fore  ^either  of  said  courts,  agamst  an 
inhabitant  of  the  United  States,  by  any  origi- 
nal process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  foimd  at  the  time  of  serving  the  writ. 

"Nor  shall  any  district  or  circuit  court  have 
cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  other  chose  in  action 
in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover 
the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  ex- 
change. And  the  circuit  courts  shall  also 
have  appellate  jurisdiction  from  the  district 
courts,  under  the  regulations  and  restrictions 
hereinafter  provided.*' 

Hie  prohibition  to  bring  a  "civil  suit"  against 
an  inhabitant  of  the  United  States  in  a  district 
other  than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  foimd,  is  the  binge  of  the 
contoversy  between  these  parties.  The  ap- 
pellees maintain  that  a  cause  of  admiralty  juris- 
diction is  a  "civil  suit"  within  the  meaning  of 
this  prohibition.  The  appellants  maintain  the 
contrary.  Our  views  coincide  with  those  of  the 
appellants,  and  we  will  proceed  to  state  suc- 
cinctly the  considerations  which  have  brought 
us  to  this  conclusion. 

It  may  be  admitted  that  an  admiralty  case  is 
a  civil  suit  in  the  general  sense  of  that  phrase. 
But  that  is  not  the  question  before  us.  It  is 
whether  that  is  the  meaning  of  the  phrase  as 
used  in  this  section.  The  intention  of  the  law- 
maker constitutes  the  law.  U.  8,  v.  FreenuMf 
3  How.  563.  A  thing  ma^  be  within  the  let- 
ter of  a  statute  and  not  within  its  meaning,  or 
within  its  meaning  though  not  within  its  letter. 
Slater  ▼.  Cave,  3  Ohio  St.  85;  7  Bac.  Abr.  til. 
Stat.  I,  2,  3,  6.  In  cases  admitting  of  doubt 
the  intention  of  the  law-maker  is  to  be  sought 
in  the  entire  context  of  the  section,  statutes  or 
series  of  statutes  in  pari  materia,  Patterson 
V.  Winn,  II  Wheat.  389;  Dubois  v.  McLean,  4 
McLean,  489;  1  Cooley,  Black,  59;  Doe  v. 
Brandling,  7  Bam.  &  C.  643 ;  Btowel  v.  Zouch, 
1  Plowd.  365. 

302*]  *The  general  language  found  in  one 
place,  may  be  restricted  in  its  effect  to  the  par- 
ticular expressions  employed  in  another,  if  such, 
upon  a  careful  examination  of  the  subject,  ap- 
pears to  have  been  the  intent  of  the  enactment. 
Brewer  v.  BUmgher,  14  Pet.  198,  199;  Miller  v. 
Salomons,  7  Exch.  646,  (in  error) ^  8  Exch. 
778;  Waugh  v.  Middleion,  8  Exch.  356,  357. 

The  first  paragraph  of  the  11th  section  defines 
the  jurisdiction  of  the  circuit  court  as  extend- 
ing to  "all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  where,"  etc.  The  criminal  jur- 
isdiction of  the  circuit  court  is  next  defined. 
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Then  follows  the  provision  that  no  one  shall  be 
arrested  in  one  district  for  trial  in  another  "in 
a  civil  action"  before  a  circuit  or  district  court; 
and  next  the  prohibition  here  in  question. 

Construing  this  section,  down  to  the  second 
prohibition,  inclusive,  by  its  own  light  alone, 
we  cannot  doubt  that  by  the  ph^^se  "civU  suit," 
mentioned  in  this  prohibition,  is  meant  a  suit 
within  the  category  of  "all  suits  of  a  civil  nat- 
ure at  common  law  or  in  equity,"  with  which 
the  section  deals  at  the  outset.  This  view  de- 
rives further  support  from  the  9th,  2lBt  and 
22d  sections  of  the  act.  The  9th  section  gives 
to  the  district  court  its  admiralty  jurisdiction, 
its  common  law  jurisdiction,  and  its  criminal 
jurisdiction.  With  reference  to  that  first  named, 
the  language  is  "of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction."  As  to  the  second, 
it  is  "of  all  suits  at  common  law,"  etc.  The 
21st  section  allows  appeals  from  the  district  to 
the  circuit  court  "in  causes  of  admiralty  and 
maritime  jurisdiction  where  the  matter  in  dis- 
pute exceeds  the  sum  of  $300."  The  22d  sec- 
tion provides  "that  final  decrees  and  judgments 
in  civil  actions,"  where  the  matter  in  dispute 
exceeds  $50,  may  be  reviewed  in  the  circuit 
court  upon  error.  The  distinction  is  thus  made 
and  the  terms  "causes  of  admiralty  and  mart- 
time  jurisdiction"  are  applied  to  the  former, 
and  the  phrases  "civil  actions"  and  "suits  at 
common  law"  to  the  latter. 

*We  think  the  conclusion  is  inevitable  [*303 
that  the  terms  "civil  suit,"  in  the  11th,  and 
"civil  actions,"  in  the  22d  section,  were  intend- 
ed to  mean  the  same  thing.  The  meaning  of 
the  phrase  employed  in  the  latter  admits  of  no 
doubt.  The  language  there  is  "civil  actions," 
and  it  is  used  to  distinguish  them  from  "causes 
of  admiralty  and  maritime  jurisdiction,"  pro- 
vided for  in  the  preceding  section.  The  2lBt 
and  22d  sections  are  in  pari  materia  with  the 
11th,  and  throw  back  a  strong  light  upon  the 
question  arising  under  the'  latter.  We  think  it 
dispels  all  darkness  and  doubt  if  any  could 
otherwise  exist  upon  the  subject. 

Our  attention  has  been  called  to  other  in- 
stances in  the  laws  of  Congress  where  the  same 
phrases  are  used  for  the  same  purposes  of  dis- 
tinction between  admiralty  and  other  causes. 
It  is  unnecessary  to  refer  to  them  in  detail. 
The  argument  could  not  be  strengthened  by 
further  support  dr&wn  from  that  quarter. 

The  use  of  the  process  of  attachment  in  civil 
causes  of  maritime  jurisdiction  by  courts  of 
admiralty,  as  in  the  case  before  us,  has  prevailed 
during  a  period  exte&ding  as  far  back  as  the 
authentic  history  of  those  tribunals  can  be 
traced.  "Its  origin  is  to  be  found  in  the  re- 
motest history  of  the  civil  as  well  as  of  the 
common  law."  -Monro  v.  Almeida,  10  Wheat. 
473.  The  rules  by  which  it  was  r^^ated  in 
the  English  admiralty  are  foimd  in  Gierke's 
Praxis,  a  work  still  of  authority,  published  in 
the  time  of  Elizabeth. 

Browne,  in  his  Civil  and  Admiralty  Law  (voL 
2,  p.  434) ,  says:  "Let  us,  lastly,  suppose  that  a 
person  against  whom  a  warrant  has  issued  can- 
not be  foimd,  or  that  he  lives  in  a  foreign  coun- 
try; here  the  ancient  proceedings  of  the  admir- 
alty court  provided  an  easy  and  salutary  rem- 
edy, though  according  to  Huberus,  not  au^or- 
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ized  by  the  example  of  the  civil  law;  they  were 
mnalogous  to  the  proceedings  by  foreign  attach- 
ment under  the  charters  of  the  cities  of  London 
and  Dublin.  The  ffoods  of  the  party  were  at- 
tached to  compel  his  appearance.  .  .  . 
304*]  *This  process  of  attachment  went  not  only 
asainst  those  in  the  actual  possession  of  him- 
■df,  his  factors  or  agents,  but  also  against  those 
in  the  hands  of  his  debtors,  since  the  maxim 
taken  from  the  Justinian  Code  was  debitor 
ereditoria  est  dehit<tr  oreditori  oreditoris." 

As  in  the  practice  of  our  courts  of  admiralty, 
the  attachment  of  the  goods  or  credits  gave  ju- 
risdiction, and  the  cause  proceeded  to  decree 
whether  the  defendant  appeared  or  not. 

The  Constitution,  in  the  grant  of  the  admi- 
ralty jurisdiction,  refers  to  it  as  it  existed  in 
this  and  other  maritime  countries  at  the  time 
of  the  adoption  of  that  instrument.  It  was 
then  greatlv  larger  here  than  in  England.  The 
hostility  of  the  common  law  courts  there  had 
wrought  the  reduction.  Monro  v.  Almeida, 
Mupra;  Waring  v.  Clarke,  5  How.  466 ;  Nov,  Co, 
V.  Merck.  Bk.  6  How.  389;  The  St,  Laiorence, 
1  Black,  627,  17  L.  ed.  183;  The  Genesee  Chief, 
12  How.  464;  Ins,  Co,  v.  Dunham,  11  Wall. 
24,  20  L.  ed.  97;  Story,  Const.  S  1666. 

While  the  mode  of  proceeding  in  the  admi- 
ralty courts  of  the  United  States  was  required 
by  the  practice  act  of  1789  to  be  according  to 
the  course  of  the  civil  law,  the  process  of  at- 
tachment to  compel  the  appearance  of  an  ab- 
sent defendant  had  the  sanction  of  that  system 
'Of  jurisprudence.  Monro  v.  Almeida,  supra.  It 
Sias  the  sanction  of  the  act  of  1792,  beoEiuse  it 
^  according  to  the  principles,  rules  and  usages 
'which  belong  to  courts  of  admiral^.  It  has 
also  the  sanction  of  the  act  of  1842.  Under  that 
act  this  court,  at  the  December  term,  1844, 
prescribed  "rules  of  practice  for  the  courts  of 
the  United  States  in  admiralty  and  maritime 
jurisdiction  on  the  instance  side."  The  2d  of 
those  rules  is  as  follows:  ''In  suits  in  person- 
am the  mesne  process  may  be  by  a  simple  war- 
rant of  arrest  of  the  person  of  the  defendant  in 
the  nature  of  a  capias,  or  by  a  warrant  of  ar- 
rest of  the  person  of  the  defendant,  with  a 
clause  therein  that  if  he  cannot  be  found,  to 
attach  his  goods  and  chattels  to  the  amount 
Bued  for;  or,  if  such  property  cannot  be  found, 
to  attach  his  credits  and  effects  to  the  amount 
sued  for  in  the  hands  of  the  garnishees 
305*]  ^^named  therein,  or  by  a  simple  monition 
in  the  nature  of  a  summons,  to  appear  and 
answer  to  the  suit,  as  the  libelant  shall  in 
his  information  pray  for  or  elect.'' 

The  4th  and  37th  Rules  relate  to  the  same 
subject.  The  process  in  question  in  the  case 
before  us  was  issued  according  to  the  formula 
prescribed  in  the  2d  Rule,  and  that  rule  did 
not  transcend  the  authority  in  pursuance  of 
which  it  was  framed. 

The  subject  came  under  the  consideration  of 
the  district  court  of  South  Carolina,  sitting  in 
admiralty,  in  1802.  The  court  held,  without 
qualification,  that  it  had  the  power  to  issue  the 
process  of  attachment  to  compel  the  appear- 
ance of  an  absent  defendant,  and  proceeded 
accordingly.   Bouysson  v.  Miller,  Bee,  186. 

In  the  case  of  The  Invincible,  2  Gall.  41,  de- 
cided in  1814,  Mr.  Justice  Story  said:  'The  ad- 
miralty may,  therefore,  arrest  the  person  or  the 
property,  or  by  foreign  attachment  the  ehoiea 
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in  action  of  the  offending  party,  to  answer 
ew  delicto." 

The  question  was  elaborately  considered  by 
this  court  in  Monro  v.  Almeida,  supra.  It 
was  unanimously  held  that  the  power  existed 
as  an  established  mode  of  admiralty  procedure, 
and  an  element  of  admiralty  juriscuction.  This 
case  was  decided  in  1826. 

In  1841,  in  Clarke  v.  Nov.  Co,  Mr.  Justice 
Story  said  (1  Story,  537):  "Ever  since  the 
elaborate  examination  of  this  whole  subject, 
in  the  case  of  Monro  v.  Almeida,  this  question 
has  been  deemed  entirely  at  rest." 

In  Nov.  Co.  V.  Merch.  Bk.  supra,  determined 
by  this  court  in  1848,  the  defendant  was  a  cor- 

J  oration  foreign  to  the  locality  of  the  suit, 
urisdiction  was  obtained,  as  in  the  case  be 
fore  us,  by  attachment.  AnotKer  question  of 
j'urisdiction  was  argued  with  exhaustive  learn- 
ing and  ability;  but  the  point  here  under 
consideration  was  not  adverted  to  either  by 
the  court  or  the  counsel. 

Neither  in  the  rules  of  this  court  nor  in 
either  of  the  cases  *  referred  to  is  there  [*306 
any  reference,  express  or  implied,  to  the  11th 
s€^tion  of  the  act  of  1789.  It  does  not  seem 
to  have  occurred  to  anyone  that  the  limitations 
in  that  section  could  have  any  application  to 
proceedings  in  admiralty. 
'  These  facts  are  full  of  significance.  They  are 
hardly  less  effectual  than  an  express  authorita- 
tive  negation  upon  the  subject.  Edwards  v. 
Darby,  12  Wheat.  206. 

Hie  case  of  Ea  parte  Oraham,  3  Wash.  C.  C. 
466,  is  relied  upon  by  the  coimsel  for  the  appel- 
lee.  It  was  decided  by  Mr.  Justice  Washington 
in  1818.  Graham  was  arrested  in  Pennsylvania 
under  process  for  contempt,  issued  in  a  prize 
case  pending  in  the  district  court  of  Rnode 
Island.  Mr.  Justice  Washington  ordered  his 
discharge  upon  two  groimds :  ( 1 )  That  process 
would  not  run  in  such  a  case  from  Rhode  Island 
into  Pennsylvania.  (2)  That  the  prohibitions 
in  the  11th  section  of  the  act  of  1789,  as  to  the 
locality  of  arrests  and  suits,  applied  as  well  to 
suits  in  admiralty  as  to  other  civil  actions.  It 
is  a  sufilcient  answer  to  the  second  proposition, 
that  it  was  clearly  overruled  by  this  court  in 
Monro  ▼.  Almeida,  supra.  Mr.  Justice  Wash- 
ington sat  in  that  case,  and  must  have  then 
changed  his  opinion.  His  silent  concurrence 
admits  of  no  other  construction. 

The  earliest  case  exactly  in  point,  maintain- 
ing  the  proposition  contended  for  by  the  ap- 
pellee, to  which  our  attention  has  been  call^, 
is  Wilson  v.  Pierce,  16  Law  Rep.  137.  It  was 
decided  by  the  learned  district  judge  of  Califor- 
nia in  1862^  He  adopted  the  view  of  Judge 
Washington,  and  ruled  accordingly.  This  case 
was  followed  by  two  others,  one  of  them  being 
the  case  before  us.  Atkins  v.  Disintegrating 
Co.  7  Blatchf.  666.  The  other  one  arose  in  the 
district  of  Connecticut  and  is  said  not  to  have 
been  reported.  The  cases  upon  the  other  side 
are  numerous.  We  shall  refer  to  but  two  •£ 
them :  Cushing  v.  Laird,  3  Am.  L.  T.  60 ;  Smith 
Y.Miln,  Abb.  Adm.  373.  The  opinion  of  the  court 
in  each  of  these  cases  is  learned  *and  [*307 
elaborate.  Two  eminent  American  law  writ- 
ers have  taken  the  same  view  of  the  sub- 
ject. They  hold  that  the  prohibition  in  ques- 
tion doea  not  apply  to  suits  in  admiralty.  2 
6a  34^ 
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Pars.  Mar.  L.  686,  n.;  2  Pars.  Ship,  and  Adm. 
390;  Ben.  Adm.  §  425. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  case  will  he  remanded  with  directions 
to  affirm  the  decree  of  the  District  Court. 

Dissenting,  Mr.  Justice  Miller  and. Mr.  Jus- 
tice Strong. 


THE   NEW   ENGLAND    MUTUAL    INSUR- 
ANCE COMPANY  et  al. 

V. 

THE  DETROIT  AND  CLEVELAND  STEAM 
^  NAVIGATION  COMPANY* 

(See  S.  C.  18  Wall.  807.) 

The  opinion  in  the  case  of  Atkins  v.  The  Fiber 
Disintegrating  Co.  ante,  841,  upon  the  question 
arising  under  the  11th  section  of  the  Judiciary  act 
of  1789,  decides  this  case — that  case  followed. 

[No.  77.] 
Submitted  Nov.  5, 187S.    Decided  Jan.  5, 1874. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ohio. 

See  the  preceding  case,  Atkins  v.  Fiber  Dis- 
integrating Co.  No.  8,  ante,  841,  for  full  opin- 
ion of  the  court  on  the  question  involved  in 
this  case,  and  also  for  further  argument. 

In  November,  1869,  The  New  England  Mut- 
ual Ins.  Co.  and  others,  libelants,  and  the  ap- 
pellants in  this  case,  filed  their  libel  in  the 
United  States  district  court  for  the  northern 
district  of  Ohio,  against  the  Detroit  &  Cleve- 
land Steam  Navigation  Company,  respondent, 
seeking  to  recover  about  $25,000,  for  damages 
alleged  to  have  been  sustained  by  the  libelants, 
by  reason  of  a  collision  between  the  bark  Court- 
land  and  the  steamer  Morning  Star.  The  libel 
alleged  that  the  respondent  was  a  corporation 
created  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Michigan,  and  of  course 
foreign  to  the  northern  district  of  Ohio.  The 
libel  alleged,  also,  that  the  respondent  had  per- 
sonal property,  to  wit :  the  steamer  R.  N.  Rice, 
and  other  personal  property  in  the  district,  and 
prayed  that  attachment  might  issue  against 
The  R.  N.  Rice,  etc.,  "to  enforce  the  appearance 
of  the  respondent,"  to  answer  to  matters  al- 
leged in  the  libel,  etc. 

Upon  the  prayer  of  this  libel,  the  court  is- 
sued its  warrant  of  "arrest  and  attachment"  in 
the  case,  commanding  the  marshal  to  arrest  the 
defendant,  and  that  if  the  respondent  could 
not  be  foimd  in  the  district,  then  to  attach  the 
goods,  etc.,  of  the  respondent,  etc.  To  this  writ 
the  marshal  returned  that  he  failed  to  find 
the  respondent  in  the  district,  and  had  at- 
tached the  steamer  R.  N.  Rice. 

The  respondent  did  not  appear  generally  !n 
the  action.  A  stipulation  was  filed  for  the  pur- 
pose of  procuring  a  dissolution  of  the  attach- 
ment, etc.,  and  tlie  respondent  pleaded  spe- 
cially to  the  jurisdiction  of  the  court,  basing 
its  answer  upon  the  point,  that  it  was  not  an 
inhabitant  of  the  district  and  could  not  be 
found  therein. 

Upon  express  stipulations  that  the  filing  of 
the  answer  in  the  case,  and  the  taking  of  tes- 
timony therein,  etc.,  should  not  prejudice  the 
3^v 


plea  to  the  jurisdiction,  or  be  a  waiver  of  the 
respondent's  rights  under  that  plea,  and  that 
the  respondent  should  have  the  same  rights, 
etc.,  an  answer  was  put  into  the  libel,  and  tes- 
timony was  taken  in  the  case. 

The  question  as  to  the  jurisdiction  of  the  dis- 
trict court  came  on  for  argument  at  Cleveland, 
Ohio,  in  March,  1871 ;  and  the  plea  to  the  juris- 
diction was  sustained,  the  district  court  decid- 
ing that  it  had  no  jurisdiction  in  the  cause,  and 
dismissing  the  libel  in  the  cause  on  that  ground. 

From  this  decree  the  libelants  appealed  to 
the  circuit  court.  That  court  affirmed  the  de- 
cree of  the  district  court,  and  from  the  decree 
of  the  circuit  court  the  libelants  have  appealed 
to  this  court. 

Messrs.  Willey  Sc  Cary,  for  appellant. 

Messrs.  Geo.  B.  Hibbard  and  W.  A,  Moore^ 
for  appellee: 

The  Constitution  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to  ''all 
cases  of  admiralty  and  maritime  jurisdiction." 
Constitution,  art.  3,  §  2. 

The  judiciary  act  provides  that  the  circuit 
courts  shall  have  jurisdiction  of  the  various 
civil  cases  over  which  it  exercises  original  and 
appellate  jurisdiction. 

1  Stat,  at  L.  (L.  A  B.  ed.)  78;  1  Bright. 
Dig.  126. 

It  also  provides  that  the  district  courts  shall 
have  "exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction" 
and  that  the  trial  of  issues  of  fact  in  the  dis- 
trict court  in  all  causes  except  civil  causes  of 
admiralty  and  maritime  jurisdiction,  shall  be 
by  jury." 

1  Stat,  at  L.  76,  77 ;  1  Bright.  Dig.  230. 

The  judiciary  act  was  passed  in  1789.  The 
process  act  of  1792  provides  that  the  forms  of 
writs,  etc.,  and  the  forms  of  modes  of  proceed- 
ing in  suits  at  conamon  law  shall  be  the  same 
as  now  used  in  said  courts,  in  pursuance  of  the 
act  of  Sep.  29,  1879,  superseded  as  hereafter 
ai>pear8,  and  the  "proceeding  in  cases  of  ad- 
miralty and  maritime  jurisdiction  shall  be  ac- 
cording to  the  principles,  rules,  and  usages 
which  belong  to  courts  of  admiralty  as  contra- 
distinguished from  courts  of  law,  except  so  far 
as  may  have  been  provided  for  by  the  act  to 
establish  the  judicial  courts  of  the  United 
States,"  subject,  however,  to  such  additions  as 
the  courts  may  deem  expedient,  or  to  such  reg- 
ulations as  the  Supreme  Court  shall  think 
proper,  from  time  to  time,  to  prescribe  to  the 
circuit  or  district  court. 

1  Stat,  at  L.  276 ;  1  Bright.  Di^.  793. 

By  act  supplementary  to  the  judiciary  act, 
but  still  in  the  nature  of  a  "process  act"  in 
1842,  it  was  provided  that  the  Supreme  Court 
should  have  power  and  authority,  from  time  to 
time,  to  prescribe,  regulate  and  alter  the  writs 
and  process  to  be  used  and  issued  in  the  district 
and  circuit  courts,  and  the  forms  and  modes  of 
framing  and  filing  libels  and  other  proceedings 
and  generally  in  the  forms  and  modes  of  pro- 
ceeding to  obtain  relief  in  such  courts. 

6  Stat,  at  L.  518;  1  Bright.  Dig.  793. 

Under  the  power  given  by  these  acts,  the. 
second  rule  of  the- Supreme  Court,  in  admiralty, 
provides  that  in  a  suit  in  personam  the  mesne 
process  may  be  "By  warrant  of  arrest  of  the 
person  of  the  defendant,  vrith  a  clause  therein, 
that  if  he  cannot  be  found,  to  attach  his  goods 
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and  chattels/'  etc.,  or  by  a  simple  monition  in 
the  nature  of  a  summons,  to  appear  and  an- 
swer.   Rule  2  in  Admiralty,  Sup.  Court. 

All  the  powers  granted  by  the  Constitution, 
and  various  acts,  can  have  full  exercise;  yet, 
under  the  limitations  of  the  judiciary  act,  the 
district  court  had  no  jurisdiction  of  this  cause. 

L  That  limitation  applies  to  and  governs  the 
process  acts. 

a.  The  process  act  of  1792  provides  that  pro- 
ceedings in  admiralty  shall  be  such  as  belong 
to  admiralty  courts,  except  so  far  as  these  pro- 
ceedings are  provided  for  by  the  judiciary  act. 
1  Stat,  at  L.  276;  1  Bright,  Dig.  793. 

Chaffee  v.  Hayward,  20  How.  208,  16  L.  ed. 
804;  ToUmd  v.  Sprague,  12  Pet.  300;  WiUon 
V.  Pierce,  5  Mo.  Law  Rep.  (N.  S.)  146. 

The  judiciary  act,  in  its  11th  section,  pro- 
vides that  ''No  person  shall  be  arrested  in  one 
district  for  trial  in  another  district,  in  any 
civil  action  before  a  circuit  or  district  court, 
and  no  civil  suit  shall  be  brought  before 
either  of  said  courts,  against  an  inhabitant  of 
the  United  States,  by  any  original  process  in 
any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ."  1  Stat,  at  L. 
789;  1  Bright.  Dig.  127. 

It  is  claimed  upon  the  part  of  the  respond- 
ent, that  this  is  a  civil  suit,  brought  against 
an  inhabitant  of  the  United  States  by  original 

grocess  in  a  district  of  which  he  is  not  an  in- 
abitant  and  in  which  he  could  not  be  found, 
and  that,  therefore,  the  district  court  had  no 
jurisdiction  of  the  suit;  and  that  as  it  had  no 
jurisdiction  of  the  suit,  it  had  no  power  to  is- 
sue or  proceed  on  the  attachment;  for  it  could 
only  thus  proceed  in  a  suit  of  which  it  had  ju- 
risdiction. If  the  action  falls,  all  its  auxiliary 
processes  fall  with  it. 

This  action  is  named  and  called  a  civil  suit 
in  the  judiciary  act.   1  Stat,  at  L.  77,  §  9. 

It  is  a  civil  suit  as  settled  upon  authority. 

3  Bl.  Com.  106,  116;  1  Spence,  Eq.  Jur.  212; 
Ben.  Adm.  8§  189,  400;  2  Browne,  Civ.  &  Adm. 
L.  457 ;  Wilson  v.  Pierce,  6  Mo.  Law  Rep.  143 ; 
EsD  parte  Oraham,  3  Wash.  C.  C.  456 ;  Jennings 
V.  Carson,  1  Pet.  Adm.  9,  10;  U.  8.  v.  La  Ven- 
geance, 3  Dall.  297;  U.  8,  v.  The  Missouri,  11 
Int.  Rec.  6 ;  Nav.  Co.  v.  Bk,  6  How.  387 ;  Manro 
V.  Almeida,  10  Wheat.  473. 

The  defendant  is  an  inhabitant  of  the  United 
States  and  of  the  state  of  Michigan,  and  of  le- 
gal necessity  not  an  "inhabitant"  of  the  north- 
em  district  of  Ohio. 

A  corporation  is  a  person,  within  the  mean- 
ing of  the  act. 

U,  8.  V.  Amedy,  11  Wheat.  392;  Beast  on  v. 
Bk.  12  Pet.  102. 

This  corporation  was  an  inhabitant  of  the 
state  of  New  York,  and  not  of  Illinois. 

Johns.  Die.  "Inhabitant";  Web.  Die.  "In- 
habitant"; Burr.  L.  Die.  "Inhabitant";  Jac. 
L.  Die.  "Inhabitant";  2  Kent,  Com.  430,  431, 
n.;  Roosevelt  v.  Kellogg,  20  Johns.  208;  In  the 
matter  of  Wrigley,  8  Wend.  140 ;  Harvard  Col- 
lege v.  Core,  5  Pick.  379 ;  Ins.  Co.  v.  Boardman, 
5  Cranch,  67;  R.  Co.  v.  Letson,  2  How.  497; 
Marshall  v.  R.  Co.  16  How.  314;  Cov.  Bridge 
Oo.  V.  Shepherd,  20  How.  227,  15  L.  ed.  896; 
R.  Oo.  V.  Wheeler,  I  Black,  286,  17  L.  ed.  130; 
Bk.  V.  Devavx,  5  Cranch,  88 ;  Flanders  v.  Ins, ' 
Co.  3  Mas.  158. 
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The  respondent  "could  not  be  found"  in  the 
northern  district  of  Ohio.  2d  Rule  of  Admir- 
al^. 

The  respondent  could  not  be  "f oimd"  for  the 
purposes  of  such  service. 

Bk,  V.  Earle,  13  Pet.  519;  McQueen  v.  Mid- 
dletoum  Mfg.  Co.  16  Johns.  5;  Peckham  v.  The 
N.  P.  in  Haverhill,  16  Pick.  286;  Day  v.  N,  I, 
R.  M.  Co.  1  Blatchf .  C.  C.  628 ;  Sayles  ▼.  Ins, 
Co^  2  Curt.  212. 

It  is  thus  established  that  the  defendant  was 
an  "inhabitant"  of  the  United  States  and  of  the 
state  of  Michigan,  and  was  not  an  "inhabitant" 
of  the  northern  district  of  Ohio;  that  it  could 
have  no  legal  existence  in  that  district  as  an 
entity,  although,  of  course,  like  all  corpo- 
rations, it  might  exercise  some  powers  there; 
and  that,  therefore,  of  legal  necessity,  it  could 
not  be  "foimd"  where  it  did  not  exist. 

The  process,  that  u  to  say,  the  monition  and 
attachment,  by  which  it  was  attempted  to 
commence  this  suit,  was  "original  process." 
"Original  process,"  as  contradistinguished  from 
"original  writ,"  is  the  means  of  requiring  or 
compelling  the  defendant  to  appear  in  couH. 

3  Bl.  Com.  279;  Jac.  L.  Die.  title  Process; 
Wilson  V.  Pierce,  5  Mo.  Law  Rep.  (N.  S.)  141. 

Upon  authority  and  upon  principle,  it  is  ap- 
parent that  the  11th  section  of  the  judiciaxy 
act  applies  to  the  case,  and  the  couit  had  no 
jurisdiction  of  this  action. 

The  respondent  does  not  contend  but  that 
after  voluntary  appearance  on  the  part  of  the 
defendant,  the  court  might  have  jurisdiction. 
But  it  does  contend,  that  if  the  volimtary  ap- 
pearance is  necessary  to  confer  jurisdiction  in 
such  cases  as  is  decided  in  Flanders  v.  Ins.  Co. 
3  Mas.  158;  Picquet  v.  8vxin,5  Mas.  35;  Toland 
V.  8prague,  12  Pet.  300;  8ayles  v.  Ins»  Oo,  2 
Curt.  211;  the  court  certainly  can  have  no  ju- 
risdiction to  compel  an  appearance,  which  is  the 
theory  imder  which  attachments  in  such  cases 
sometimes  issue. 

There  was  of  course  no  voluntary  appear- 
ance in  the  case.  Had  the  answer  been  put 
in,  and  had  testimony  been  taken,  without  any 
stipulation  in  the  case,  that,  probably,  would 
have  conferred  jurisdiction,  for  it  would  have 
been  a  waiver  of  the  question  of  jurisdiction, 
a  personal  privilege  which  the  respondent  had 
a  right  to  waive. 

Atkins  V.  The  Fih.  D,  Co.  7  Blatchf.  666,  and 
the  cases  last  cited. 

The  whole  idea  of  issuing  an  attachment  for 
the  purpose  of  "compelling  an  appearance"  of 
the  defendant,  whatever  may  have  been  the 
power  of,  or  practice  in,  courts  having  juris- 
diction in  the  causes  in  which  such  appearance 
is  sought  to  be  compelled — ^the  whole  idea  that 
such  means  may  be  taken  to  compel  an  appear- 
ance in  a  Federal  court,  where  the  jurisdiction 
of  the  causes  is  limited  by  the  situation  of  the 
parties,  is  without  foundation.  There  is  no 
more  reason  why  th«  court  should  have  power 
to  compel  an  appearance  in  an  admiralty  case, 
than  in  one  at  common  law ;  and  before  the  new 
practice  act  of  June  1,  1872,  making  the  prac- 
tice of  state  courts  applicable  to  the  Federal 
courts,  an  act,  of  course,  in  no  sense  affecting 
the  question  in  this  case,  which  was  com- 
menced in  1869,  and  is  limited  in  its  applica- 
tion in  these  respects  to  common  law  cas«e,  no 
Q^e  would  undeilake  to  claim  that  an  attach- 
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ment  could  have  been  issued  out  of  a  Federal 
court  in  Ohio  against  a  Michigan  corporation, 
in  a  common-law  action,  to  compel  an  appear- 
ance or  otherwise.  In  an  action  in  rem,  a  dis- 
triet  Murt  upon  seizing  the  thing,  takes  juris- 
diction,  of  course,  wherever  or  by  whomsoever 
it  may  be  owned.  But  that  is  altogether  a  dif- 
ferent matter.  A  ship  is  considered,  in  actions 
ffi  rem,  almost  a  vital  bein^,  informed  by  the 
persons  engaged  in  her  navigation  or  control, 
and  capable  of  acting  through  their  agency. 
Ben.  Adm.  S9  364,  438. 

No  appearance  in  an  action  in  rem  is  neces- 
sary to  give  jurisdiction.  An  action  in  personam 
is  in  every  sense  another  thing.  No  one,  in  any 
such  sense  as  a  ship  is  represented,  represents 
property  attached. 

Again;  if  it  were  possible  thus  to  distress  a 
party  into  subjection  to  a  jurisdiction,  certain- 
ly by  the  act  of  Congress  or  by  rule  of  this 
court,  some  practice  would  have  been  pre- 
scribed, bv  which  notice  should  be  given  of  such 
a  proceeding  against  a  party  resident,  and 
at  that  time  being  in  Japan,  for  instance. 

If  process  which  shall  through  distress  of 
ffoods  compel  appearance  in  an  i^Lmiralty  case, 
be  a  proper  proceeding,  why  would  it  not  be 
equally  advisable  to  emplov  the  same  force, 
the  same  coercion,  to  compel  appearance  in  an 
equity  case  T 

The  first  case  in  which  the  preeise  question, 
whether  in  an  action  against  a  foreign  corpora- 
tion, in  admiralty,  an  attachment  might  prop- 
erly issue,  seemed  to  come  up  was,  vlarJce  v. 
Steam  Navigation  Co,  I  Story,  531. 

A  careful  examination  of  that  case  will,  how- 
ever, at  once  show  that  the  point  was  not  up, 
considered,  or  decided  in  the  case.  The  only 
question  raised  or  determined  in  that  case  was, 
that,  assuming  that  process  of  attachment 
might  issue  upon  libel  in  personam  against 
private  persons  who  could  not  be  found  and 
were  not  residents  of  the  district,  which  is  not 
the  law,  as  has  been  and  will  be  shown,  similar 
process  might  issue  against  a  corporation.  This 
may  be  so,  and  would  be  so,  were  it  not  a  legal 
impossibility  to  find  a  corporation  foreign  to 
the  district  within  it.  In  the  case  in  1  Story, 
the  groimd  here  taken,  that  the  11th  section  of 
the  judiciary  act  applied  to  such  cases,  was 
not  even  alluded  to.  The  consideration  of  the 
whole  oase  was  based  on  a  misconception  of 
the  case  of  Monro  v.  Almeida,  10  Wheat.  473. 

It  is  repeated,  it  is  not  contended  that  an  at- 
tachment cannot  issue  in  an  action  in  person- 
am, in  admiralty,  in  a  case  of  which  the  court 
has  jurisdiction;  but  it  is  contended  that  an 
attachment  cannot  issue  in  an  action  of  which 
the  court  has  no  jurisdiction.  In  the  failure  to 
discriminate  between  the  two  cases,  and  in 
misapprehension  of  the  cases  in  1  Story  and 
10  Wheaton,  the  error  of  some  of  the  district 
courts  which  have  held  that  an  attachment  may 
issue  against  a  party  not  an  inhabitant  of  the 
district  and  not  found  therein,  has  arisen.  Upon 
explanation  it  will  be  seen  that  the  conclusions 
reached  in  those  cases  have  been  so  reached 
without  consideration  of  all  the  matters  which 
should  have  been  considered  in  reaching  such 
conclusion.  Others  of  the  district  courU  have 
held  in  accordance  with  the  view  here  contend- 
ed for. 

It  has  been  shown  that  such  a  suit  in  par- 


sonam,  in  admiralty,  is  a  "civil  Sdit."  Equally, 
therefore,  with  other  civil  cases,  must  this  case 
be  within  the  operation  of  the  11th  section  of 
the  judiciary  act.  All  other  civil  cases  are 
withm  the  operations  and  prohibitions  of  that 
section,  and  therefore  this  must  be. 

Hollingsworth  v.  Adams,  2  Dall.  396;  Pio- 
quet  V.  Stoan,  5  Mas.  35;  Richmond  v.  Drey- 
foils,  1  Sumn.  131;  Sayles  v.  Ins,  Co,  2  Curt. 
211;  Toland  v.  Bprague,  12  Pet.  300- 

It  would  seem  that  the  admiralty  rules  of  the 
Supreme  Court  were  drawn  imder  the  views 
here  taken.  The  second  rule  only  permits  an 
attachment  to  issue  with  process  for  arrest, 
which  contemplates  the  actual  finding  of  the  de- 
fendant within  the.  jurisdiction,  andthetwenty- 
third  rule  requires  that  a  libel  tn  personam  shall 
state  the  residence  of  the  parties.  Why  is  this, 
unless  it  be  that  the  court  may  see  that  the  de- 
fendant is  an  inhabitant  of  the  district,  etc., 
and  thus  knows  that  jurisdiction  can  be  ob- 
tained?   Rules  2  and  23,  Sup.  Court  in  Adm. 

The  precise  point  in  the  case,  however,  was 
raised  and  decided  in  an  admiralty  case  in  Em 
parte  Graham,  3  Wash.  C.  C.  456. 

This  was  a  prize  proceeding  in  admiralty 
against  Graham,  in  wnich  it  was  alleged  that 
he  carried  away  certain  condemned  property. 
Graham  neglected  to  appear  pursuant  to  moni- 
tion in  the  case,  and  process  m  the  nature  of  an 
attachment  was  issued,  alleging  contempt  in 
not  obeying  the  monition.  Graham  was  arrest- 
ed in  another  district.  A  writ  of  habeas  corpus 
was  issued  upon  his  petition,  and  the  precise 
question  arose,  whether  or  not  the  11th  sec- 
tion of  the  judiciary  act  applied  to  the  case. 
The  court  says:  "Prize  proceeding  against  an 
inhabitant  of  the  United  States  is  unquestion- 
ably a  civil  suit,  and  if  it  be  against  the  person 
instead  of  the  thing,  the  jurisdiction  is  ex- 
cluded, unless  it  be  instituted  in  the  court  of 
the  district  whereof  he  is  an  inhabitant,  or  is 
found  at  the  time  of  serving  the  process." 
Wilson  V.  Pierce,  5  Mo.  Law  Rep.  (N.  S.)  137. 

In  this  case  the  precise  question  again  came 
up.  The  court  in  this  case  fully  and  particu- 
larly reviewed  the  cases  of  Clarke  v.  Steam 
Nov,  Co.  and  Mcpnro  v.  Almeida,  It  also  con- 
sidered the  scope  and  policy  of  the  limitations 
of  the  judiciary  act.  This  case,  too,  was  de- 
cided before  the  very  important  decisions  in- 
volving the  same  principle  and  deciding  the 
same  question:  1  Blatchf.  C.  C.  2  Curt,  and 
20  How.  It  is  expressly  approved  in  the  last 
edition  of  Conk.  Adm. 

Blair  v.  Bemis,  Shipman,  J.,  MS.;  Steele  T. 
L.  N,  Co.  McLean,  J.,  MS. 

The  exact  question  received  able  Considera- 
tion in  Atkins  v.  The  Fiber  Disin.  Co.,  7  Blatchf. 
555,  reversing  the  decision  of  the  district  court 
upon  the  same  point  reported  in  1  Ben.  118. 

The  policy  and  reason  of  the  11th  section  of 
the  juaiciary  act  require  such  construction  as 
that  here  contended  for. 

That  policy  is,  that  defendants  mav  be  com- 
pelled to  answer  in  other  districts  than  tiioee 
in  which  they  are  mhabitants,  or  are  found. 

Toland  v.  Bprague,  12  Pet.  300;  Em  parte 
Oraham,  supra;  Atkins  v.  The  F.  D.  Co.,  supra. 

The  reason  of  denial  of  the  power  to  issue 
the  attachment  is:  that  no  jurisdiction  can  be 
had  of. the  action,*  unless  jurisdiction  can  be 
obtained  of  the  person  or  party. 

95  U.  9t 
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Levy  V.  FitzpatricJc,  15  Pet.  171;  Saddler  v. 
Mudaon,  2  Curt.  6. 

And  for  the  further  reason:  that  the  ques- 
tions as  to  the  person,  and  it  can  make  no  differ- 
ence in  that  respect  whether  property  may  be 
within  the  jurisdiction  of  thfe  court.  The  court 
cannot  cause  process  to  be  served  on  the  de- 
fendant, or  render  judgment  against  him  in 
personam,  any  more  in  one  case  than  in  tlie 
other.    Toland  v.  Sprague,  supra. 

And  also  for  the  still  further  reason:  that  no 
provision  is  made  for  giving  notice  in  such 
cases  of  the  arrest  of  the  property  upon  attach- 
ment, or  any  service  of  the  monition  in  the 
cause.    Wilson  v.  Pierce,  5  Mo.  Law  Rep.  137. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

The  opinion  just  delivered  in  tne  case  of  At- 
kins v.  The  Fiber  Disintegrating  Co.  ante,  841, 
upon  the  question  arising  under  the  11th  sec- 
tion of  the  judiciary  act  of  1789,  decides  this 
ease  in  favor  of  the  appellants. 
.  The  decree  of  the  Circuit  Court  is,  therefore, 
reversed,  and  the  case  will  he  remanded,  with 
directions  to  overrule  the  plea  to  the  jurisdic- 
tion, and  to  proceed  further  in  the  cause  ac- 
cording to  right  and  justice^ 

Dissenting,  Mr.  justice  Miller  and  Mr.  Jus- 
tice Stronff. 


610»]       ANDREW  J.  BEAN,  Plff., 
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DANIEL  N.  BECKWITH  and  Oilman  Henry. 
(See    S.    C.    18    Wall.    510-516.) 

Insufficient  plea  of  justification — imprison- 
ment by  President's  order — acts  of  Con- 
gress— acts  of  military  officers,  under  au- 
thority of  President, 


tl.  Whenever  one  Justifies  an  act  which  In  itself 
constitutes  at  common  law  a  wrong:,  upon  the  proc- 
ess, order  or  authority  of  another,  he  must  sot 
forth  substantially  and  In  a  traversable  form,  the 
process,  order  or  uuthority  relied  upon,  and  no 
mere  averment  of  Its  legal  effect  without  other 
statement  will  answer.  Accordlnjrly,  where  certain 
military  officers  of  the  United  States  being  sued 
for  the  arrest  and  Imprisonment  of  a  person  In 
Vermont,  not  connected  with  the  military  service 
of  the  United  States,  alleged  in  their  pleas  that  the 
arrest  and  imprisonment  were  made  under  the  au- 
thority and  by  the  order  of  the  President,  whose 
orders  as  Commander-in-Chief  of  the  Armies  of  the 
United  States,  by  the  rules  and  regulations  of  the 
armies,  tbey  were  bound  to  ol>ey.  without  setting 
forth  any  order,  general  or  special,  of  the  PresP 
dent  directing  or  approving  of  the  acts  in  question, 
ft  was  held  that  the  pleas  were  defective  and  insuf- 
ficient. • 

2.  The  act  of  March  3,  1863.  entitled  "An  act 
relating  to  Habeas  Corpus,  and  Regulating  Judicial 
Proceedings  in  Certain  Cases ;"  and  tiie  act  of 
March  2.  1867.  entitled  "An  Act  to  Declare  Valid 
and  Conclusive  Certain  Proclamations  of  the  Pres- 

tHeadnotes  by  Mr.  Justice  Field. 

Note. — Ministerial  officer  protected  in  the  exccu- 
tioii  of  regvlar  process — see  note  to  Erskine  v. 
fiolmbach.  20  L.  ed.  U.  S.  745. 
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idont,  and  Acts  done  In  Pursuance  Thereof,  or  of 
Ills  Orders,  In  Suppression  of  the  Late  Reoelllon 
against  the  United  States,"  do  not  change  the  rulef 
of  pleading  when  the  defense  is  set  up  in  a  special 
plea,  or  dispense  with  the  exhibition  of  the  order 
or  authority  upon  which  a  party  relies.  Nor  do 
they  cover  all  acts  done  by  officers  in  the  military 
service  of  the  United  States  simply  because  they 
are  acting  under  the  general  authority  of  the 
President  as  Commander-in-Chief  of  the  Armies  of 
the  United  States.  Assuming  that  they  are  not  lia- 
ble to  any  constitutional  objection,  they  only  cover 
acts  done  under  orders  or  Proclamations  issued  by 
the  President  or  by  his  authority. 

[No.  67.1 

Argued  Deo.  |,  187 S,    Decided    Jan.  5,  1874, 

ON  a  certificate  of   division   in  opinion   be- 
tween the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Vermont. 
The  case  is  stated. by  the  court: 
Mr.  E.  J.  Phelps, for  plaintiff: 
Mr.  S.  F.  Phillips,  Solicit or-Q en.,  for  de- 
fendants. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court : 

This  case  conies  before  us  on  a  certificate  of 
division  of  opinion  between  the  judges  of  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Vermont,  upon  the  sufficiency  of  two 
special  pleas  to  the  declaration.  The  action  is 
in  trespass  for  an  alleged  assault  and  battery 
upon  and  false  imprisonment  of  the  plaintiff. 
The  declaration  avers  that  the  defendants,  in 
November,  1864,  at  Newbury,  in  the  county  of 
Orange,  in  the  state  of  Vermont,  assaulted  and 
5)eized  the  plaintiff  and  carried  him  against  his 
will  to  Windsor  in  that  state,  and  forced  him 
into  the  state  prison  at  that  place  and  confined 
him  in  a  cell  constructed  for  thieves  and  burg- 
lars and  other  convicts,  for  the  space  of  seven 
montlis ;  and  that  by  these  means  the  health  of 
the  prisoner  was  destroyed,  and  he  was  sub- 
jectcKi  to  great  distress  and  anguish  of  mind, 
and  injured  in  his  buainess,  for  which  he  claims 
damages  from  the  defendants. 

The  two  pleas  are  precisely  alike,  with  one 
exception.  They  differ  in  the  form  of  their 
commencement;  one  of  them  averring  that  the 
plaintifT  ought  not  to  have  and  maintain  his 
action  by  reason  of  the  matters  stated,  and  the 
other  averring  that  the  cause,  by  reason  of  those 
matters,  ought  to  be  dismissed,  a  difference 
which  is  of  no  consequence  or  significance  upon 
the  questions  presented  for  our  consideration. 

Both  pleas  set  up  that  at  the  time  of  the  com- 
mission of  the  alleged  grievances  and  long  pre- 
viously, a  rebellion  existed  against  the  laws  and 
government  of  the  United  States,  and  that  the 
public  safety  was  greatly  imperiled;  that  it  be- 
came necessary  to  raise  troops  to  suppress  the 
rebellion  and  insure  the  public  safety;  and  for 
that  purpose  troops  were  raised  in  the  northern 
states,  and  especially  in  the  military  district 
embracing  the  second  congressional  district 
of  Vermont;  that  the  defendant,  Henry,  was  at 
the  time  a  military  officer  in  the  service  of  the 
United  States,  namely :  a  provost-marshal  with- 
in and  for  that  district,  and  the  defendant, 
Beckwith,  was  an  assistant  provost-marshal 
within  the  same  district;  that  in  November, 
1864,  at  Newburyr  in  the  county  of  Orange,  in 
the  state  of  Vermont,  the  plaintiff  was  charged 
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with  having  been  guilty  of  disloyal  practices  in 
aid  of  the  rebellion,  and  of  affording  aid  and 
comfort  to  the  rebels,  to  wit:  with  enticing  sol- 
diers in  June  previous  to  desert  from  the  .Army 
513*]  of  nhe  United  States;  that  the  defend- 
ants thereupon  arrested  the  plaintiff  on  the 
charges  aforesaid,  and  delivered  him  to  the 
keeper  of  the  state  prison  for  safe  custody  until 
he  eould  be  brought  before  the  civil  tribunals  of 
the  United  States  upon  those  charges ;  that  the 
plaintiff  was  there  detained  until  May  1,  1865, 
when  he  was  brought  before  the  United  States 
commissioner  and  held  to  bail  for  his  appear- 
ance before  the  circuit  court  on  the  fourth 
Tu^day  of  July  following,  to  answer  those 
charges;  and  that  from  his  arrest  until  this  last 
date  there  was  no  session  of  the  circuit  court, 
nor  any  grand  jury  in  attendance  upon  any 
court  of  the  United  States  within  the  district. 

^e  pleas  also  aver  that  in  making  the  arrest, 
imprisonment  and  detention,  the  defendant, 
Henry,  acted  in  his  military  capacity  of  pro- 
vost-marshal, and  the  defendant,  Beckwith, 
acted  as  his  aid ;  that  the  arrest,  imprisonment 
and  detention  were  made  without  unnecessary 
force  and  violence,  "  under  the  authority  and 
by  the  order  of  the  President  of  the  United 
States,  Abraham  Linc(^n,  since  deceased,  whose 
orders  as  Commander-in-Chief  of  the  Armies 
of  the  United  States  by  the  rules  and  regula- 
tions of  the  army  the  defendants  were  bound  to 
obey;"  and  that  the  arrest,  imprisonment  and 
grievances  in  the  declaration  mentioned,  are 
the  same  arrest,  imprisonment  and  detention 
thus  set  forth;  eoncluding  with  an  (ibsque  hoc 
as  to  the  violenoe  and  ouier  circumstances  of 
aggravation  and  cruelty  wiik  which  the  orig- 
inal imprisonment  and  subsequent  confinement 
are  charged  to  have  been  accompanied. 

As  win  be  observed,  there  is  no  averment  in 
the  pleas  that  at  the  time  the  plaintiff  was  ar- 
rested any  rebellion  existed  m  the  state  of 
Vermont,  against  the  ktws  or  government  of 
the  United  States;  or  that  any  military  opera- 
tions were  being  carried  on  within  its  limits; 
or  that  the  courts  of  justice  were  not  open 
there,  and  in  the  full  and  undisturbed  exercise 
of  their  regular  jurisdiction;  or  that  the  plain- 
tiff was  in  the  military  service  of  the  United 
States,  or  in  any  way  connected  with  that  service. 

Nor  is  there  any  averment  in  the  pleas  as  to 
the  manner  in  which  or  the  parties  by  whom 
the  charges  of  disloyal  practices  were  made.  It 
is  not  alleged  that  they  were  stated  in  writing 
or  supported  by  oath. 

515*]  *Nor  do  the  pleas,  whilst  aisserting  that 
the  acts,  which  are  the  subject  of  complaint, 
were  done  under  the  authority  and  by  the  order 
of  the  President,  set  forth  any  order,  general 
or  special,  of  the  President,  directing  or  ap- 
proving of  the  acts  in  question. 

For  this  last  omission  all  the  judges  are 
agreed,  without  expressing  any  opmion  upon 
the  other  omissions,  that  the  pleas  are  defec- 
tive and  insufficient.  It  is  an  old  rule  of  plead- 
ing, which  in  the  modem  progress  of  simplify- 
ing pleadings,  has  not  lost  its  virtue,  that  when- 
ever one  justifies  in  a  special  plea  an  act  which 
in  itself  constitutes  at  common  law  a  wrong, 
upon  the  process,  order  or  authority  of  another, 
he  must  set  forth  substantially  and  in  a  traversa- 
ble form  the  process,  order  or  authority  relied 
upon,  and  that  no  mere  averment  of  its  legal 
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effect,  without  other  statement,  will  anewer. 
In  other  words,  if  a  defendant  has  cause  of 
justification  for  an  alleged  trespaAS,  and  under- 
takes te  plead  it,  he  must  set  it  forth  in  its 
essential  particular,  so  that  the  plaintiff  may 
be  apprised  of  ite  nature  and  take  issue  upon  it 
if  he  desires,  and  so  that  the  court  may  be  aUe 
to  judge  of  its  sufficiency. 

The  defendants  intended  by  their  pleas  to 
rest  the  justification  of  their  conduct  upon  the 
provisions  of  the  act  of  March  3,  1863,  entitled 
^'An  Act  Relating  to  Habeas  Corpus,  and 
Regulating  Judicial  Proceedings  in  Certain 
Cases,"  12  Stat,  at  L.  756,  §  4,  and  of  the  act 
of  March  2,  1867,  entitled  "An  Act  to  Declare 
Valid  and  Conclusive  Certain  Proclamations 
of  the  President,  and  Acto  done  in  Pursuance 
Thereof,  or  of  His  Orders,  in  the  Suppression 
of  the  Late  Rebellion  against  the  United 
States."    14  Stat,  at  L.  432. 

These  statutes  were  enacted,  among  other 
things,  to  protect  parties  from  liability  to  pros- 
ecution for  acte  done  in  the  arrest  and  impris- 
onment of  persons  during  the  existence  of  the 
rebellion,  under  orders  or  proclamations  of  the 
President,  or  by  his  authority  or  approval,  who 
were  charged  with  participation  m  the  rebel- 
lion, or  as  aiders  or  abettors,  or  as  being  guilty 
of  disloyal  practices  in  aid  thereof,  or  any 
•violation  of  the  usages  or  the  laws  of  ["SIG 
war.  Assuming  for  this  case  that  these  stat- 
utes are  not  liable  to  ai^y  constitutional  objec- 
tion, they  do  not  change  the  rules  of  pleading, 
when  the  defense  is  set  up  in  a  special  plea,  or 
dispense  with  the  exhibition  of  the  order  or 
authority  upon  which  a  party  relies.  Nor  do 
they  cover  all  acts  done  by  officers  in  the  mili- 
tary service  of  the  United  States  simply  be- 
cause they  are  acting  under  the  general  author- 
ity of  the  President  as  Commander-in-Chief  of 
the  Armies  of  the  United  States.  They  only 
cover  acts  done  under  orders  or  proclamations 
issued  by  him  or  imder  his  authority;  and 
there  is  no  difficulty  in  the  defendante  setting 
forth  such  orders  or  proclamations,  whether 
general  or  special,  if  any  were  made^  which 
applied  te  their  case. 

The  views  thus  expressed  render  it  imneces- 
sary  to  consider  any  other  objections  taken  hy 
the  plaintiff  to  the  pleas  before  us. 

The  questions  certified  must  he  answered  in 
the  negative,  and  the  cause  remanded  for  fwr- 
ther  proceedings. 


•WILLIAM  S.  SHREWSBURY,  Appi.,  [♦664 

V. 

UNITED  STATES. 
(See  B.  a  18  Wall.  664-670.) 

Chvemment  contract,  when  not  violaied    mp- 
orate  departments, 

1.  A  contract  made  by  the  goverament  to  deliver 
to  one  for  transportation,  all  the  corn  of  which  the 
quartermaster's  department  required  transporta- 
tion, from  Fort  I-ieavenworth  to  Fort  Union,  is  not 
violated  by  a  purchase  by  the  subslsteace  depart- 
ment •t  the  united  States,  made  at  Fort  Leaven- 
worth, of  com  to  be  delivered  by  the  seller  of  the 
same  at  Fort  Union.  -*-.—  « 
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2.  The  dQti«e  of  Che  qnartermaster's  department 
and  of  the  department  of  subsistence,  are  sep- 
arate and  distinct 

[No.  162.] 
Ar§ued  Dec,  18,  187S.    Decided  Jem,  5,  1874- 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Messrs.  C  F.  Peck,  Durant  and  Homor,  for 
appellant. 

Mr,  C.  H.  Hill,  Asst.  Atty,  Gen.,  for  the 
United  States. 

Mr.  Justice  Humt  delivered  the  opinion  of 
the  court : 

The  claimant  and  Colonel  Potter,  a  quarter- 
master in  the  United  States  Army,  on  the  27  th 
of  March,  1865,  entered  into  a  written  agree- 
ment, whereby  it  was  agreed  that  the  claimant 
"shall  receive  at  any  time  in  any  of  the  months 
from  May  to  September  inclusive,  during  the 
year  one  thousand  eight  hundred  and  sixty-five, 
from  the  officers  of  the  quartermaster's  depart- 
ments at  Forts  Leavenworth  and  Riley,  in  the 
state  of  Kansas,  and  the  town  of  Kansas,  in 
the  state  of  Missouri,  all  such  military  stores 
and  supplies  as  may  be  turned  over  to  him  for 
transportation  in  good  order  and  condition  by 
the  officer  or  agent  of  the  quartermaster's  de- 
partment, at  any  or  all  of  the  above  named 
points  or  places,  and  transport  the  same  .  .  . 
to  the  officer  or  agent  of  the  quartermaster's 
department  oa  duty  or  designated  to  receive 
them  at  Fort  Union  in  the  territory  of  New 
Mexico,  or  any  other  depot  that  may  be  desig- 
nated in  that  territory." 

It  was  agreed  by  the  11th  article  of  that  con 
tract,  that  claimant  "shall  transport  all  the 
military  stores  and  supplies,  for  which  the 
quartermaster's  department  may  require  trans- 
portation by  contract  on  the  route  specified  by 
665*]  this  agreement,  •during  the  year  one 
thousand  eight  hundred  and  sixty- five ;  Provid- 
ed, the  weight  of  such  military  stores  and  sup- 
plies shall  not  exceed  in  the  aggregate  fifteen 
million  poimds;  yet  nothing  herein  shall  be  so 
construed  as  to  forbid  or  prevent  the  United 
States  from  using  its  own  means  of  transporta- 
tion for  such  service,  whenever  it  may  be 
deemed  advisable  to  do  so." 

Under  this  agreement,  stores  were  furnished 
to  the  claimant  by  the  quartermaster's  depart- 
ment to  the  amount  of  over  fourteen  million 
pounds,  for  the  transportation  of  which  he  was 
paid.  The  claimant  was  prepared  with  the 
means  of  transportation,  and  ready  to  trans- 
port the  remainder  of  the  fifteen  million  pounds 
which,  under  the  contract,  he  was  bound  to 
carry;  but  it  was  not  furnished  to  him  for 
transportation. 

On  the  29th  of  September,  1865,  Colonel 
Morgan,  commissary  of  subsistence  at  Fort 
Leavenworth,  entered  into  a  contract  with  Ful- 
ler &  Tieman,  to  deliver  at  Fort  Union  eight- 
een thousand  bushels  of  corn,  on  or  before  the 
26th  of  December,  1865. 

The  essential  parts  of  that  contract  are  in 
the  words,  following,  viz.: 

"That  the  said  parties  of  the  second  part 
acree  to  deliver  at  Fort  Union,  in  the  territory 
o<  New  Mexico,  eighteen  thousand  (18,000) 
bushels  of  shelled  com  of  the  best  quality,  well 
sacked  in  new  gimny  sacks^  securely  sewed 
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with  linen  twine;  said  com  must  be  free  from 
dirt,  cobs  or  other  foreign  matter,  and  must  be 
either  yellow  or  white,  but  not  mixed  in  the 
sacks;  to  be  delivered  to  the  officer  of  the  sub- 
sistence department  at  Fort  Union,  N.  M.,  on 
or  before  the  20th  day  of  December,  1865. 

The  parties  of  the  second  part  agree  that  said 
corn  shall  be  subject  to  the  inspection,  accept- 
ance or  rejection  of  the  officer  receiving  the 
same,  and  that  if  default  shall  be  made  by  the 
said  parties  of  the  second  part  or  either  of  them, 
in  the  time  of  delivery  or  any  of  the  terms  of 
this  contract,  the  party  of  the  first  part,  or 
any  person  acting  for  him  on  behalf  of  the 
United  States,  shall  have  power  to  purchase 
the  com  in  open  market,  and  the  said  parties  of 
the  second  part  and  their  sureties  shall  be 
charged  with  the  difference  between  the  cost 
thereof  and  the  price  hereinafter  stipulated  to 
be  paid  to  the  said  parties  of  the  second  part. 

For  and  in  consideration  of  the  faithful  per- 
formance of  the  stipulations  of  this  contract, 
the  said  party  of  the  first  part  'agrees  [*666 
to  pay  or  cause  to  be  paid  to  the  parties  of  the 
second  part  at  the  office  of  the  commissary  of 
subsistence  at  Fort  Leavenworth,  Kansas,  the 
sum  of  $8.64  for  each  and  every  bushel  of  com 
delivered  and  accepted  m.  accordance  with  the 
terms  thereof,  in  such  funds  as  may  be  provid- 
ed by  the  government  for  that  purpose,  pay- 
ment to  be  made  on  vouchers  issued  and  certi- 
fied by  the  officer  receiving  said  com. 

The  claimant  insists  that  the  makii^  of  this 
contract  by  an  officer  of  the  United  States  in 
September,  1865,  and  its  performance,  consti- 
tuted a  breach  of  his  contract  made  with  Col- 
onel Potter  in  March  of  the  same  year.  He 
claims  as  damages,  the  profit  on  the  transpor- 
tation of  about  800,000  pounds  of  com,  which 
he  insists  should  have  been  furnished  lor  trans- 
portation  on  his  contract,  instead  of  being  pur- 
chased and  delivered  imder  the  contract  with 
Fuller  &  Tieman. 

The  court  of  claims  held  adversely  to  the 
petitioner,  and  dismissed  his  dlaim.  He  now 
appeals  to  this  court. 

It  can  hardly  be  denied  by  the  most  zealous 
advocate  that  the  two  contracts  before  us  dif- 
fer essentially  in  their  nature  and  form.  The 
contract  made  with  the  claimant  is  a  contract 
for  the  transportation  of  com,  at  a  price  fixed, 
and  in  quantity  not  to  exceed  fifteen  million 
poimds.  The  sole  duty  *of  the  claimant  [•668 
under  this  contract  was  to  carry  and  deliver 
the  com.  He  did  not  purchase  it  nor  own  it; 
he  had  nothing  to  do  with  its  value  or  anality, 
and  could  neither  make  nor  lose  by  a  nuetua- 
tion  in  the  value  of  the  corn. 

The  later  contract  with  Fuller  &  Tieman, 
on  the  other  hand,  is  strictly  a  contract  for  the 
purchase  of  18,000  bushels  of  com,  to  be  de- 
livered at  a  place  and  vrithin  a  time  named,  aad 
at  a  price  specified,  to  be  paid  on  the  delivery 
and  acceptance  of  the  com.  In  this  ease  the 
corn  is  the  property  of  Fuller  &  Tieman  miiH 
delivered.  They  purchase  it;  they  own  it.  If 
the  price  of  com  in  the  market  varies  essen- 
tially they  will  make  a  profit  or  be  losers,  ac- 
cording as  the  direction  of  the  variation  sball 
be.  Their  contract  is  to  furnish  the  corn  at 
Fort  Union,  New  Mexico,  and  they  are  at  lib- 
erty to  obtain  it  from  any  source  they  choose. 
They  have  no  claim  for  payment  until  dehver^. 


•70-674 


SUFBBME  COUBT  Olf  THE  UlTitEt)  StATES* 


Oct.  Tebx^ 


and  the  Uaited  States  have  no  ownership  of  the 
corn  until  delivery  and  payment. 

The  foundation,  however,  of  the  claimant's 
demand  rests  upon  the  identity  of  these  dissim- 
ilar contracts.  Having  contracted  to  deliver  to 
him  for  transportation  all  the  com  of  which 
the  quartermaster's  department  required  trans- 
portation f rona  Leavenworth  to  Fort  Union,  he 
insists  that  this  contract  is  violated  hy  a  pur- 
chase by  the  subsistence  department  of  the 
United  States,  made  at  Fort  Leavenworth,  of 
com  to  be  delivered  by  the  seller  of  the  same  at 
Fort  Union.  This  view  cannot  be  sustained. 
There  is  not  only  not  an  identity,  but  there  is 
not  a  similarity  between  the  contracts.  The 
making  of  the  latter  contract,  and  its  perform- 
ance, was  not  a  breach  of  the  former. 

It  is  suggested  in  the  claimant's  brief  that 
the  proceeding  of  the  United  States  in  making 
the  contract  with  Fuller  &  Tieman  was  a  de- 
vice unfairly  to  evade  the  performance  of  the 
claimant's  contract.  No  such  fact  is  found  by 
the  court  of  claims,  and  their  findings  of  fact 
are  taken  by  us  to  be  the  facts  in  the  case.  We 
discover  nothing  in  the  case  that  would  have 
justified  the  court  of  claims  in  coming  to  such 
conclusion.  We  should,  at  all  times,  be  slow 
to  sustain  such  an  imputation  upon  the  good 
faith  of  the  government. 

669*]  *The  daimant  makes  complaint  that 
the  quartermaster  at  Fort  Leavenworth  lent  to 
Fuller  &  Tieman  a  quantity  of  com  to  be  used 
by  them  in  performance  of  their  contract  of 
sale  with  the  commissary  of  subsistence;  that 
the  loan  of  com  was  illegal,  the  title  still  re- 
maining in  the  United  States,  and  that  this  fact 
furnishes  evid^ice  that  the  second  contract  was 
a  device  and  a  pretense  only.  We  have  only  to 
say  on  this  branch  of  the  case  that  the  claim- 
ant is  not  invested  with  authority  to  supervise 
the  transactions  of  the  different  departments  of 
the  ^vemment.  VHiether  the  commissary  of 
subsistence  had  authority  to  make  the  contract 
with  Fuller,  whether  there  was  an  irregularity 
in  the  loan  of  com  to  Fuller,  and  what  was  the 
motive  of  these  dealings,  are  matters  to  be  in- 
vestigated by  the  War  Department.  They  can- 
not be  challenged  by  the  claimant.  He  rests 
his  claim  for  damages  upon  the  making  and 
performance  of  Fuller's  contract.  That  con- 
tract has  not  been  repudiated  or  objected  to,  so 
far  as  we  know,  by  the  proper  authority.  The 
record  contains  no  evidence  that  any  of  the 
transactions  are  the  subject  of  censure  by  the 
govemmeat. 

The  supplies  contracted  to  be  transported  by 
the  claimant  were  those  of  the  quartermaster's 
department,  that  is,  the  supplies  to  be  used  for 
and  by  the  army.  The  com  purchased  by  the 
commissary  of  subsistence  was  sent  to  New 
Mexico,  not  for  the  army,  but  to  feed  the  Mexi- 
cans or  Indians.  The  duties  of  the  quarter- 
master's department,  and  of  the  department  of 
subsistence,  are  separate  and  distinct.  The 
departments  are  managed  by  different  officers, 
whose  authority  is  confined  to  the  matters  con- 
nected witn  their  departments. 

The  contract  to  transport,  in  the  case  before 
us,  relates  to  supplies  for  the  quartermaster's 
department.  The  arrangement  which  is  set 
forth  as  a  violation  of  that  contract  related  to 
supplies  needed  by  the  commissary  of  subsist- 
ence, a  different  subject  entirely. 
•6ft 


The  duty  of  the  commissary  department,  ia 
general  terms,  is  to  feed  the  army,  to  provide 
supplies  for  its  subsistence.  Transportation  is 
not  understood  to  be  among  its  *duties.  [*670 
That  office  belongs  to  the  quartermaster's  de- 
partment. What  the  commissary  provides  to 
feed  the  army  it  is  the  duty  of  the  quartermas- 
ter to  transport  to  such  points  as  may  be  need- 
ed. Hence,  in  the  case  before  us,  it  was  in  the 
ordinary  course  of  business,  that  the  contract 
for  transportation  being  already  made,  and 
further  supplies  being  needed,  that  the  pur- 
chase of  the  same  should  devolve  on  the  com- 
missary department. 

The  judgment  of  the  Court  of  Claims  should 
be  affirmed, 

PHILIP  HICKS,  Appt^ 

V, 

GEORGE  KELSEY. 

(See  S.  C.  18  Wall.  670-674.) 

Change  of  material,  when  not  invention^-^ooid 

patent. 

1.  Mere  change  of  material,  as  making  a  curve 
of  iron  instead  of  wood  and  iron,  Is  not  a  sufficient 
change  to  constitute  invention ;  the  purpose,  the 
means  of  accomplishing  it,  and  the  form  and  mode 
of  operation  being  the  same. 

2.  A  patent  for  such  mere  change  of  material  la 
void  for  want  of  novelty  in  the  alleged  invention. 

[No.  138.] 

Argued  Deo,  9,  1873.    Decided  Jan.  5,  1874. 

APPEAL   from   the    Circuit    Court    of   the 
United  States  for  the  Northern  District  of 
Illinois. 

The  following  is  the  dcr^rif  lion  of  the  reaeh 
patented  by  the  conrplaiuant  ::ad  appellant: 

riff.  1 


Fig.  1  represents  the  side  elevation,  and  Tig, 
2,  the  plan  of  the  reach.  Fig.  3  represents  a 
solid  metallic  splice* 

^^My  invention  consists  in  making  the  ordi- 
nary wooden  reach  of  trucks  and  wagons  of 
two  separate  parts;  in  connecting  or  splicing 
said  parts  with  metallic  plates  or  metallic  cast- 
ings, so  arranged  as  to  allow  the  front  wheels 
of  such  trucks  or  wagons,  at  the  sharp  turns, 
to  freely  pass  under  said  plates  or  castings."  A 

Note. — Patentability  of  inventions;  novelty; 
change  of  form,  aiae  or  material — see  note,  40  l*. 
ed.  U.  S.  1026. 
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is  the  hi/id  pUrl,  and  B  the  front  part  of  the 
wooden  reach, .  having  their  inner  ends,  a,  b, 
tapered.  PP  are  metallic  plates,  straight  at 
the  ends  and  curved  about  the  middle,  as  rep- 
resented on  Fig.  1.  They  are  bolted  together 
at  the  curve  C,  forming  there  one  mass  of 
metal,  and  separating  and  inclosing  the  ta- 
pered ends,  a,  b,  of  the  wooden  parts  of  the 
reach,  to  which  they  are  securely  bolted.  The 
plates  extend  back  to  the  hind  hounds,  DD,  and 
in  front  to  the  front  bolster;  E,  thus  forming, 
with  wooden  parts,  A,  B,  one  continuous  reach. 
The  above  described  metallic  splice,  instead  of 
consisting  of  two  separate  continuous  curved 
plates,  as  PP,  can  be  cast  in  one  solid  piece  of 
metal,  K,  as  represented  in  Fig.  3,  the  ends  a,  b, 
of  the  wooden  parts,  A,  B,  being  fitted  to  the 
casting.  F  is  a  rubbing  iron,  consisting  of  a 
block  strapped  to  and  imder  the  plates  by  a 
metallic  strap,  C,  near  to  or  at  the  point  where 
plates,  PP,  or  casting,  K,  connect  with  the  ta- 
pered end,  b,  of  the  wooden  part,  B,  of  the 
reach.  The  strap  is  bolted  to  the  plates  or 
castings,  and  the  back  part,  F,  of  the  block,  F, 
is  resting  on  and  moving  along  the  sway-bar, 
H,  used  in  heavy  truck  and  wagons. 

The  advantages  of  the  al^ve  described 
curved  metalic  splicing  are,  that  not  only  a 
new  curved  reach  can  be  easily  made,  but  an 
old  straight  reach  can  readily  and  cheaply  be 
converted  into  a  curved  one. 

I  do  not  claim  either  wooden  or  metallic 
continuous  curved  reach,  per  se,  as  I  am  aware 
that  such  reaches  have  been  and  are  used ;  but 
what  I  claim  as  my  invention,  and  desire  to 
secure  by  letters  patent,  is : 

1.  The  reach  made  of  two  wooden  parts,  AB, 
connected  by  a  metallic  curved  splice,  consist- 
ing of  separate  plates,  PP,  pr  of  a  solid  metal- 
lic piece,  K,  the  whole  arranged  substantially 
as,  and  in  the  manner  herein  set  forth  and 
specified. 

2.  The  metallic  block,  K,  constructed  and  se- 
cured to  the  curved  part  of  the  reach  or  splice, 
substantially  as  and  for  the  purpose  set  forth." 

The  case  further  appears  in  the  opinion. 

Messrs.  Goodwin,  Lamed  do  Towle,  for  ap- 
pellant : 

This  invention  does  not  consist  in  the  mere 
substitution  of  a  particular  material  for  other 
material  which  had  been  previously  used  for 
the  same  purpose  and  in  the  same  way. 

The  invention  consists  in  the  production  of  a 
certain  described  article  by  a  certain  described 
mechanical  process,  which  process,  viewed  as 
a  whole,  is  new  in  itself. 

That  process  is  the  making  an  ordinary 
wooden  reach  of  two  separate  parts,  in  splicing 
those  parts  at  the  front  and  rear  ends  by  a  par- 
ticular and  new  mechanical  arrangement 
(shown  in  the  drawings  and  in  the  models.  No. 
1  and  No.  3) ,  to  a  curved  metallic  intermediary 
splice,  made  substantially  solid  in  two  plates, 
or  one  casting,  so  that  a  new  article  is  pro- 
duced by  a  new  mechanical  arrangement  or  de- 
vice, a  new  curved  reach. 

This  article  has  added  advantages  and  in- 
creased utility  over  the  old  wooden  curved 
reach  improved  upon. 

This  new  material  in  the  crook  or  curve; 
with  the  ne\i'  method  of  attachment  at  each 
end,  the  splice,  to  the  two  wooden  parts ;  with 
the  new  construction  of  the  reach  as  a  whole; 
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with  the  new  operation  in  consequence  of  the 
change;  with  the  increased  utility  and  bene- 
ficial results,  thus  incontestably  proved,  bring 
this  patent  within  the  principle  of  all  the  cases 
as  a  patentable  inv^ition  under  the  act  of  Ju'ly^ 
1836. 

Curt.  Pat.  3d  ed.,  §§  34-36,  73;  McCormick 
V.  Seymour,  2  Blatchf-  243— definition  "patent- 
able," subject  by  Nelson,  J. ;  Roberts  v.  Dickey, 
4  Fish.  632;  Web.  Pat.  30;  Curt.  §  73;  Sey- 
mour V.  Osborne,  11  Wall.  516,  20  L.  ed.  33; 
Crane  v.  Price  Web.  Pat.  Cas.  409, 

{Mr.  A.  C,  Story,  attorney  of  record,  for  ap- 
pellee, did  not  appear.) 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Hicks,  the  appellant  in  this  case,  obtained  a 
patent  for  an  improved  wagon-reach,  and  filed 
a  bill  against  the  defendant,  charging  infringe- 
ment and  praying  the  usual  relief.  The  defend- 
ant answered,  'denying  the  novelty  of  the  al- 
leged invention,  and  also  denying  infringement. 

The  reach  claimed  as  new  had  an  upward 
bend  or  curve,  to  allow  the  forward  wheels  to 
turn  under  it  in  turning  the  wagon.  It  was  ad- 
mitted that  reaches  of  this  sort  had  long  been 
used,  made  of  wood,  strengtheAed  by  straps  of 
iron  attached  to  each  side  of  the  reach.  The 
supposed  improvement  of  the  plaintiff  con- 
sisted in  leaving  out  tne  wood  in  the  curve  and 
bolting  the  iron  straps  together,  whereby  the 
curve  became  all  iron  and  less  bulky,  but  in  all 
other  respects  having  the  same  shape  and  per- 
forming the  same  office  as  before.  Instead  of 
being  bolted  together,  the  straps  might  be  weld- 
ed so  as  to  make  the  curve  consist  of  solid  iron. 

The  question  is :  whether  the  mere  change  of 
material  in  making  the  curve  of  iron  instead  of 
wood  and  iron  was  a  sufficient  change  to  con- 
stitute invention ;  the  purpose  being  the  same 
(namely:  to  turn  the  wheel  under  the  body  of 
the  wagon),  the  means  of  accomplishing  it  be- 
ing the  same  (namely:  by  a  curved  reach) 
and  the  form  of  the  reach  and  mode  of  opera- 
tion being  the  same. 

It  is  certainly  difficult  to  bring  the  case 
within  any  recognized  rule  of  novelty  by  which 
the  patent  can  be  sustained.  The  use  of  one 
material  instead  of  another  in  constructing  a 
known  machine  is,  in  most  cases,  so  obviously 
a  matter  of  mere  mechanical  judgment,  and 
not  of  invention,  that  it  cannot  be  called  an  in- 
vention, unless  some  new  and  useful  result,  an 
increase  of  efficiency,  or  a  decided  saving  in 
the  operation,  is  clearly  attained.  8ome  evi- 
dence was  given  to  show  that  the  wagon-reach 
of  the  plaintiff  is  a  better  reach,  requiring  less 
repair  and  having  greater  solidity  than  the 
wooden  reach.  But  it  is  not  sufficient  to  bring 
the  case  out  of  the  category  of  more  or  less  ex- 
cellence of  construction.  The  machine  is  the 
same.  Axe-helves  made  of  hickory  may  be 
more  durable  and  more  cheap  in  the  end  than 
those  made  of  beech  or  pine,  but  the  first  ap- 
plication of  hickory  to  the  purpose  would  not 
be,  therefore,  patentable. 

•Cases  have  frequently  arisen  in  ['674 
which  substantially  the  question  now  present- 
ed has  been  discussed.  Perhaps,  however,  nono 
can  be  cited  more  directly  in  point  than  that  pf 
Hotchkiss  V.  Greenwood,  11  How.  248,  in  whioh 
it  was  held  that  the  substitution  of  porcelain 
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for  metal  in  making  door-knobs  of  a  particular 
construction  was  not  patentable,  though  the 
new  material  was  better  adapted  to  the  purpose 
and  made  a  better  and  cheaper  knob.  do»  in  a 
case  at  the  circuit,  referred  to  by  Justice  Nel- 
son in  the  last  named  case,  the  substitution  of 
wood  for  bone  as  the  basis  of  a  button  covered 
with  tin  was  held  not  patentable.    Ih,  266. 

In  Crane  v.  Price,  Web.  Pat.  Cas.  409,  it  is 
true,  the  use  of  anthracite  instead  of  bitumi- 
nous coal  with  the  hot  blast  in  smelting  iron 
ore  was  held  to  be  a  good  invention,  inasmuch 
as  it  produced  a  better  article  of  iron  at  a  less 
expense.  But  that  was  a  process  of  manufac- 
ture, and  in  such  processes  a  different  article 
replacing  another  article  in  the  combination 
often  produces  different  results.  The  latter 
case  is  more  analogous  to  the  cases  of  com^- 
sitions  of  matter  than  it  is  to  those  of  machm- 
ery;  and  in  compositions  of  matter  a  different 
ingredient  changes  the  identity  of  the  com- 
pound, whereas  an  iron  bar  in  the  place  of  a 
wooden  one,  and  subserving  the  same  purpose, 
does  not  change  the  identity  of  a  machine. 
Curtis,  Pat.  3d  ed.  §§  70-73. 

But  the  plaintiff's  counsel  alleges  that  his 
invention  does  not  consist  of  the  mere  substi- 
tution of  a  particular  material  for  another  ma- 
terial which  had  been  previously  used  for  the 
same  purpose  in  the  same  way,  but  consists  in 
the  production  of  a  certain  described  article  by 
a  certain  described  mechanical  process,  which 
process,  viewed  as  a  whole,  is  new  and  useful ; 
and  then  he  describes  what  he  supposes  to  be 
such  new  mechanical  process.  This  is  hb  ar- 
gument; but  the  facts  do  not  bear  out  such  a 
view  of  the  case.  They  are  precisely  and  only 
as  we  have  before  stated  them. 

In  our  judgment,  the  patent  in  this  case  is 
void  for  want  of  novelty  in  the  alleged  inven- 
tion. 

The  decree^  therefore,  must  he  affirmed,  and 
it  is  af^med  accordingly* 


1*]  rraOMAS  H.  ALLEN  and  James  M.  Al- 
len,  partners^  as  T.  H.  &  J.  M.  Allen  k  Com- 
pany, Plffe.  in  Err., 

V. 

AUSTIN  H.  FERGUSON. 

(See  S.  C.  18  Wall.  1-6.) 

What  promise  Moill  revive  a  debt  discharged  in 

bankruptcy, 

1.  The  promise  by  which  a  debt  discharged  in 
bankruptcy  is  ri.vived  must  be  clear,  distinct  and 
unequivocal. 

2.  A  promise  inferred  from  the  following  words 
Id  the  letter  oi  the  defendant,  **Be  satisfied :  I  in- 
tend to  pay  all  my  Just  debts ;  all  will  be  right  be- 
twixt me  and  my  Just  creditors,"  is  not  a  promise 
to  pay  plaintiff's  debt. 

[No.  177.] 
Submitted  Deo,  2i,  1875.  Decided  Jan.  12, 1874. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
The  case  is  stated  by  the  court. 

Messrs*  A.  H.  Garland  and  W.  G.  Weather- 
ford,  for  plaintiffs  in  error: 
The  only  inquiry  presented  here  is:   Is  there 

NoTH. — New  promise  after  discharge  in  banh- 
ruptoy — see  note,  53  L.  R.  A.  362. 
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such  a  promise  as  comes  within  the  meaning  of 
a  new  promise?  It  is  not  necessary  at  all  tnat 
the  instnmient  should  have  an  express  promise 
in  it,  nor  is  it  necessary  it  should  be  in  the  form 
of  a  note  or  bond;  but  it  is  sufficient  if  from  it 
can  be  gathered  a  recognition  of  the  debt  as  an 
obligation,  and  an  intention  on  the  part  of  the 
person  sought  to  be  charged  to  pay  it. 

Mawim  v.  Morse,  8  Mass.  127;  Shippey  y. 
Henderson,  14  Johns.  178;  Depuy  Y.  Swart,  3 
Wend.  135;  Chit.  Cont.  47,  notes  m  and  3;  1 
Pars.  Cont.  381;  5  Eng.  — ;  10  Ark.  381;  Ap- 
person  v.  Stewart,  27  Ark.  619. 

Light  may  be  thrown  upon  this  question  by 
reference  to  adjudications  as  to  new  promises 
sufficient  to  revive  a  debt  barred  by  limitation. 
All  expressions  of  the  debt  shall  be  adjusted; 
the  debt  will  be  settled;  the  matter  shall  be  ar- 
ranged; all  will  be  right,  etc.,  are  held  suffi- 
cient to  revive  a  debt  barred  by  limitation. 

Conioay  v.  Reybum,  22  Ark.  290 ;  Armistead 
V.  Brooke,  18  Ark.  622;  Bell  v.  Morrison,  1  Pet. 
357 ;  32  Miss.  257 ;  Hale  v.  Hale,  4  Humph.  183 ; 
Ang.  Lim.  3d  ed.  230,  234;  In  the  Matter  of 
Harden,  I  Bk.  Reg.  97;  and  if  the  expressions 
used  by  Ferguson  are  not  stronger  than  any  of 
these,  then  there  is  no  meaning  in  his  letter  at 
all. 

Messrs.  Olark  A  WIlHama,  for  defendant 
in  error: 

We  submit  that  the  paper  exhibited  with 
the  replication  does  not  show  a  new  promise. 
Such  promise,  to  be  valid,  must  be  express, 
clear  and  unequivocal. 

See  Hill.  Bankr.  265,  ch.  IX.,  §  53;  Cam- 
bridge Inst.  V.  Littlefield,  6  Cush.  213. 

The  promise  must  show  a  deliberate  inten- 
tion on  the  part  of  the  promisor  to  waive  the 
protection  of  his  discharge,  and  to  rebind  him- 
self legally  to  pay  the  old  debt. 

See,  Homer  v.  Speed,  2  P.  &  H.  (Va.)  616; 
Evans  v.  Carey,  29  Ala.  99;  Porter  v.  Porter, 
31  Me.  169;  Lynbuy  v.  Weightman,  5  Esp. 
198;  Fleming  v.  Hayne,  1  Stark.  370;  Mucklow 
V.  St.  George,  4  Taunt.  613;  Brook  v.  Wood,  13 
Price,  667;  Depuy  v.  Swart,  3  Wend.  139;  AU 
sop  V.  Brown,  1  Doug.  192;  Prewett  v.  Caruth- 
ers,  12  Sm.  &  M.  491;  Brown  v.  Collier,  8 
Humph.  610;  Bk,  v.  Boykin,  9  Ala.  320. 

Nor  is  the  mere  expression  of  an  intention 
to  pay  the  debt  sufficient. 

United  Soo.  in  Cant.  v.  Winkley,  7  Gray, 
460;  Stewart  v.  Reckless,  4  Zabr.  427;  Porter 
V.  Porter,  31  Me.  169. 

Nor  does  any  equivocal  act  or  declaration 
revive  the  debt. 

Stark  V.  Stinson,  3  Post  (N.  H.)  259. 

When  we  examine  the  letter  of  Ferguson,  we 
find  it  falls  very  far  short  of  these  rules;  it 
is  not  certain  and  imequivocal;  contains  noth- 
ing like  a  promise.  The  strongest  expression 
in  it  is,  ''It  will  be  all  right,"  and  an  express 
desire  to  pay  all  his  honest  debts  upon  condi- 
tion that  nard  labor  will  enable  him  to  make 
the  money.  No  absolute,  unequivocal,  uncon- 
ditional promise  to  be  found  there.  Nothing 
from  which  a  jury  would  be  allowed  to  torture 
a  new  promise. 

Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court: 
The  plaintiffs  declared   upon  a  promissory 
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note  for  $3,864.58,  dated  Mar.  20,  1867,  pay 
able  one  day  after  date,  with  interest. 

The  defendant  appeared  and  pleaded  his  dis- 
charge in  bankruptcy  in  bar  to  the  action. 

The  plaintiffs  replied,  a  new  promise  in  writ- 
ing made  while  the  proceedings  in  bankruptcy 
were  pending.  This  promise  the  plaintiffs  aver 
that  they  relied  upon  and  made  no  efforts  to 
2*]  collect  their  debt.  They  *allege  that  the 
promise  is  contained  in  the  following  letter, 
which  is  made  a  part  of  their  replication,  viz. : 

Crockett's  Bluff,  Ark.,  Jan.  7th,  1868. 
Messrs.  Tho's  H.  Allan  &  Com. 

Dear  Sir :  I  avail  myself  of  this  opportimity 
to  give  you  a  fair  statement  of  n^y  pecuniary 
affaires.  First.  I  failed  to  make  a  crop.  Sec- 
ond. Find  myself  involved  as  security  to  the 
amoimt  of  five  or  eight  thousand  dollars;  was 
sued  and  judgment  was  rendered  against  me  at 
the  last  turm  of  our  court  for  about  four  thou- 
sand dollars,  a  simi  suf  icient  to  sell  all  the 
avalible  property  that  I  am  in  possession  of. 
I  lost  about  three  thousand  dollars  by  persons 
taking  the  bankrupt  law.  This  is  my  situation. 
I  was,  as  you  can  re'dily  conclude,  in  a  bad  fix. 
To  remain  as  I  was  at  that  time,  my  property 
would  be  sold  to  pay  security  debts,  and  my 
just  creditors  would  not  get  any  part  of  it,  and 
that  I  would  be  redused  to  insolvency,  and  still 
judgments  against  me.  As  a  last  resort,  con- 
cluded to  render  a  skedule  myself,  in  order  to 
forse  a  prorater  division  of  my  effects.  The  five 
bales  cotton  I  shipt  you  was  all  my  crop,  to 
pay  you  for  the  meat  that  you  had  sent  me  to 
enable  me  to  make  the  little  crop  that  I  did 
make.  The  cash  that  I  requested  you  to  send 
me  was  for  myself  and  William  F.  Ferguson, 
to  pay  his  hands  for  labor;  and  one  himdred 
ana  fifty  yards  of  the  baggin'  was  for  W.  F. 
Ferguson,  and  one  barrel  of  the  salt.  I  have 
heea  absent  from  home  for  the  last  two  weeks; 
got  home  last  night  and  has  not  scan  him  yet, 
but  suppose  he  has  shipt  you  some  cotton.  If 
he  has  not  done  so,  I  will  see  that  he  sends  you 
cotton  at  once.  Be  satisfy'd ;  all  will  be  right. 
I  intend  to  pay  all  my  just  debts  if  money  can 
be  made  out  of  hierd  labor.  Security  debt  I 
cannot  pay.  I  shall  have  a  hard  time  I  suppose 
this  se'son,  but  will  do  the  best  I  can. 

Jan.  8.  Since  the  above  was  writ'en  I  have 
scan  William  Ferguson.  He  says  he  ship'ed 
you  two  bales  of  cotton  ten  or  twelve  days  ago, 
and  shipped  in  my  name,  as  the  baggin'  was 
order'd  by  me  for  him.  William  Ferguson  will 
be  in  Memphis  betwixt  this  and  the  first  of 
March,  and  will  call  and  see  you  on  bisness 
matters  betwixt  me  and  you'self.  All  will  be 
rieht  betwixt  me  and  my  just  creditors.  Dont 
think  hard  of  me.  Attribet  my  poverty  to  the 
imprincipel'd  yankey.  Let  me  heare  from  you 
as  usel.    Yours  very  respectfully, 

A.  H.  Ferguson. 

3*]  To  this  replication  the  defendant  de- 
murred, lie  demurrer  was  sustained  by  the 
circuit  court,  and  the  plaintiffs  appeal  to  this 
court. 

It  is  necessary  to  discuss  but  a  single  ques- 
tion. 

Does  the  letter  of  the  defendant,  set  forth  in 
the  replication,  contain  a  sufficient  promise  to 
pay  the  debt  in  suit? 

All  the  authorities  agree  in  this,  that  the 
promise  by  which  a  discharged  debt  is  revived 
18  Wau- 


must  be  clear,  distinct  and  imequivocal.  It 
may  be  an  absolute  or  a  conditional  promise, 
but  in  either  case  it  must  be  unequivocal,  and 
the  occurrence  of  the  condition  must  be 
averred  if  the  promise  be  conditional.  The  rule 
is  different  in  regard  to  the  defense  of  the  stat- 
ute of  limitations  against  a  debt  barred  by  the 
lapse  of  time.  In  that  case,  acts  or  declarations 
recognizing  the  present  existence  of  the  debt 
have  often  been  held  to  take  a  case  out  of  the 
statute.  Not  so  in  the  class  of  cases  we  are 
considering.  Nothing  is  sufficient  to  revive  a 
discharged  debt  imless  the  jury  are  authorized 
by  it  to  say  that  there  is  the  expression  by  the 
debtor  of  a  clear  intention  to  bind  himself  to 
the  payment  of  the  debt.  Thus,  partial  pay- 
ments do  not  operate  as  a  new  promise  to  pay 
the  residue  of  the  debt.  The  payment  of  inter- 
est will  not  revive  the  liability  to  pay  the  prin- 
cipal, nor  is  the  expression  of  an  intention  to 
pay  the  debt  sufficient.  The  question  must  be 
left  to  the  jury  with  instructions  that  a  prom- 
ise must  be  found  by  them  before  the  debtor  is 
bound.  Hill,  Bankr.  264-266,  where  the  cases 
are  collected. 

The  plaintiffs  in  er^or  contend  that  such 
promise  is  to  be  found  in  the  letter  of  the  de- 
fendant, forming  a  part  of  their  replication. 
They  rely  chiefly  on  these  expressions :  "Be  sat- 
isfied ;  all  will  be  right.  I  intend  to  pay  all  my 
just  debts,  if  money  can  be  made  from  hired 
labor.  Security  'debts  I  cannot  pay,"  and  [** 
on  the  postscript  where  he  adds,  "All  will  be 
right  bet¥dxt  me  and  my  just  creditors." 

There  can  be  no  more  imoertain  rule  of  action 
than  that  which  is  furnished  by  an  intention 
to  do  right.  How  or  by  whom  is  the  right  to 
be  ascei'tained?  What  is  right  in  a  particular 
case?  Archbishop  Whately  says:  "That  which 
is  conformable  to  the  Supreme  will  is  absolute- 
ly right,  and  is  called  right  simply,  without 
reference  to  a  special  end.  The  opposite  to 
right  is  wrong."  This  annoimces  a  standard  of 
right,  but  it  gives  no  practical  aid.  What  may 
be  right  between  the  defendant  and  his  credit- 
ors is  as  difficult  to  determine  as  if  he  had  no 
such  standard.  It  is  not  absolutely  certain 
that  it  is  right  for  a  creditor,  seizing  his  debt- 
or, to  say :  Pay  me  what  thou  owest,  or  that  it 
is  wrong  for  the  debtor  to  resist  such  an  attack. 
It  is  not  unnatural  that  the  creditor  should 
think  that  payment  of  the  debt  was  right,  and 
that  it  was  the  only  right  in  the  case.  It  is 
equally  natural  that  the  debtor  should  enter- 
tain a  different  opinion.  The  law  holds  it  to  be 
right  that  a  debtor  shall  devote  his  entire  prop- 
erty to  the  payment  of  his  debts,  and  when  he 
has  done  this  that  after-acquired  property  shall 
be  his  own,  to  be  held  free  from  the  obligation 
of  all  his  d^ts,  just  debts  as  well  as  unjust, 

?rincipal  debts  as  well  as  security  debts.  Nei- 
her  the  Supreme  will,  so  far  as  we  can  ascer- 
tain it,  nor  the  laws  of  the  land,  require  that 
a  debtor  whose  family  is  in  need,  or  who  is 
himself  exhausted  by  a  protracted  struggle  with 
poverty  and  misfortime,  should  prefer  a  credit- 
or to  his  family;  that  he  should  appropriate 
his  earnings  to  the  payment  of  a  debt  from 
which  the  judgment  of  the  law  has  released 
him,  rather  than  to  the  support  of  his  family 
or  to  his  own  comfort.  What  an  honest  man 
should  or  would  do  under  such  (urcumstances 
it  is  not  always  easy  to  say.  When,  therefore, 
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the  debtor  in  this  case  s<aid  to  the  plaintiff: 
"Be  satisfied,  I  intend  to  do  right;  all  will  be 
right  betwixt  my  just  creditors  and  myself," 
he  cannot  be  understood  as  saying  that  he  would 
certainly  pay  his  debt,  much  less  that  he 
would  pay  it  immediately,  as  the  plaintiflf  as- 
sumes. What  is  or  what  may  be  right  depends 
5*] upon  *many  circumstances.  The  principle  is 
impracticable  as  a  rule  of  action  to  be  adminis- 
tered by  the  courts.  There  is  no  standard 
known  too  us  by  which  we  are  able  to  say  that 
it  is  wrong  in  the  defendant  not  to  pay  the 
plaintiff's  debt. 

We  are  of  the  opinion  that  the  letter  pro- 
duced does  not  contain  evidence  of  a  promise 
to  pay  the  debt  in  suit,  and  that  the  judgment 
appealed  from  must  he  affirmed. 


476»]  VOHN  T.  GLENN  and  George  W. 
Adair,  Assignees  of  George  Johnson,  Bank- 
rupt, Appts.f 

V. 

GEORGE  JOHNSON,  F.  W.  Flynn,  as  Trustee 
for  Margaret  Johnson,  and  Margaret  John- 
son. 

(S.  C.  18  Wall.  476-478.) 

Georgia  law  as  to  married  woman — her  sepa- 
rate earnings. 

fThe  personal  acquisitions  of  a  wife  in  Georgia, 
not  being,  by  statute  of  that  state,  subject  to  the 
debts  of  her  husband,  her  separate  earnings  from 
her  individual  labor  and  business,  carried  on  with 
hla  consent,  cannot  be  reached  by  his  assignees  in 
bankruptcy. 

[No.  113.] 
Buhmitted  Nov.  19, 1873.  Decided  J  an.  12,187^. 

APPEAL    from    the    District    Court  of  the 
United  States  for  the  Northern  District  of 
Georgia. 
The  case  is  stated  by  the  court. 
Messrs.  E.  N.  Broylea  and  Reuben  Ar- 
nold for  appellants. 

No  counsel  appeared  for  the  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  defendant,  George  Johnson,  was  in  1868, 
in  proceedings  instituted  on  his  own  petition, 
declared  a  bankrupt  by  the  district  court  of 
Georgia,  and  the  complainants  were  appointed 
assignees  of  his  estate.  The  present  suit  is 
brought  by  them  to  reach  certain  real  property 
situated  in  the  city  of  Atlaiita,  standing  in  the 
name  of  the  defendant,  Flynn,  as  trustee  of  the 
wife  of  the  bankrupt,  and  to  subject  it  to  the 
payment  of  his  debts. 

It  appears  that  in  July,  1863,  one  Thomas  S. 
Powell  conveyed  to  the  trustee  the  property  in 
question,  for  the  alleged  consideration  of  $4,- 
000;  and  that  subsequently,  in  1867,  buildings 
and  other  improvements  were  placed  upon  the 
property  to  the  value  of  $2,000.  The  aeed  re- 
cites that  the  consideration  was  paid  by  Mrs. 
Johnson,  and  declares  that  the  property  is  con- 
veyed to  the  trustee  in  trust  for  her  sole  and 
separate  use,  and  is  not  to  be  liable  for  the 
debts  or  contracts  of  her  husband. 

The  bill  alleges,  upon  the  belief  of  the  com- 
plainants, that  the  consideration  was  paid,  and 
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the  improvements  were  made,  out  of  the  funds 
of  the  husband,  who,  at  the  time  the  prop- 
*erty  was  purchased,  was  greatly  em-  [*477 
barrassed  by  debts  and,  at  the  time  the  im- 
provements were  made,  was  wholly  insolvent. 
It,  therefore,  charges  that  the  conveyance  to 
the  wife  and  the  improvements  upon  the  prcm- 
erty  were  made  in  fraud  of  the  creditors  of  the 
husband,  and  prays  that  the  conveyance  may 
be  declared  fraudulent,  and  the  property  de- 
creed to  be  sold  and  the  proceeds  administered 
by  the  complainants  tmder  the  provisions  of 
the  bankrupt  act;  or,  if  the  conveyance  be  not 
thus  declared  fraudulent,  that  the  property  be 
sold  and  the  proceeds,  to  the  extent  of  the  value 
of  the  improvements,  be  thus  administered. 

The  husband,  the  wife  and  the  trustee  sepa- 
rately answered  the  bill,  and  all  averred,  the 
husband  and  wife  positively,  and  the  trustee 
upon  information  and  belief,  that  the  consider- 
ation of  the  conveyance  and  the  cost  of  the  im- 
provements were  paid  out  of  the  earnings  of 
the  wife  from  her  individual  labor  and  business 
carried  on  with  the  consent  of  her  husband. 
The  answers  are  imder  oath,  and  their  aver- 
ments in  this  particular  were  subsequently  sus- 
tained by  the  testimony  of  the  parties  as  well 
as  by  the  testimony  of  other  persons. 

The  position  of  the  complainants  that  this 
fact  constitutes  no  defense  to  the  suit,  would  be 
a  sound  one  if  the  case  were  to  be  determined 
independently  of  the  statute  of  Georgia.  At 
common  law,  an  agreement  after  marriage  be- 
tween husband  and  wife  that  the  latter  may 
carry  on  business  on  her  own  account  and  re- 
tain her  earnings,  is  invalid  as  against  his  cred- 
itors, imless  founded  upon  a  valuable  consid- 
eration ;  a  voluntary  agreement  to  that  effect  is 
only  good  as  against  him.  2  Story,  £q.,  sees. 
1385-1387. 

But  the  statute  of  Georgia  comes  to  the  aid 
of  the  wife  and  protects  her  separate  earnings 
from  his  creditors.  Section  1702  of  the  Code 
of  that  state,  whilst  providing  that  all  property 
given  to  the  wife  during  the  coverture,  or  ac- 
quired by  her,  shall  vest  in  the  husband,  de- 
clares that  "any  words  *in  the  gift  or  [•478 
bequest  indicating  a  wish  for  the  personal  en- 
joyment thereof  by  the  wife,  such  as  a  gift  to 
the  wife  by  name,  shall  create  a  separate  estate 
therein  for  her,  and  in  no  case  shall  the  person- 
al acquisitions  of  the  wife  be  subject  to  the 
debts  of  the  husband."  Code  of  Ga.  in  force  in 
1863,  p.  338,  §  1701,  1702. 

The  earnings  of  the  wife  are  thus  placed  be- 
yond the  reach  of  his^creditors  and  of  course  of 
his  assignees  in  bankruptcy. 

Decree  affirmed. 


THE  STEAMSHIP  FAVORITA,  HER 
TACKLE,  Etc.,  The  Pacific  Steam  Naviga- 
tion Company,  Claimant,  Appt., 

V. 

THE  UNION  FERRY  COMPANY  OF  BROOK- 

LYN. 

(See  S.  C.  "The  Favorita,"  18  Wall.  698-604.) 

Navigation  rules  in  the  East  river — violation 
of — fault  of  vessel  in  sudden  danger — demui- 
•  rage. 

1.  In  the  East  river,  vessels  cannot  with  safety 
run  across  the  mouths  of  ferry  slips  in  going  to  or 
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from  their   •  harves,  but  thev  should  occupy  as 
near  as  possible  the  middle  of  the  river. 

2.  If  toe  middle  of  the  river  be  previously  occu- 

f>icd,  and  the  ship  is  obliged  to  go  nearer  to  shore 
n  order  to  avoid  other  vessels  pursuing  the  same 
track,  she  must  run  at  such  a  slow  rate  of  speed  as 
to  be  easily  stopped,  so  as  not  to  endanger  boats 
pursuing  their  regular  and  accustomed  occupation. 

3.  A  vessel  condemned  for  violation  of  these 
rales. 

4.  In  a  moment  of  sudden  danger,  caused  by  the 
misconduct  of  the  colliding  vessel,  the  law  will  not 
hold  the  pilot  of  the  injured  vessel  acting  in  good 
faith,  guilty  of  a  fault,  if  It  should  turn  out  after 
the  event,  that  he  chose  the  wrong  means  to  avoid 
the  collision,  unless  his  seamanship  was  clearly  un- 
■kilful. 

5.  Demurrage  allowed  for  detention  of  the  in- 
jured boat  while  undergoing  repairs. 

[No.  140.] 
Argued  Dec.  10,  1873.  Decided  Jan.  12,  1873. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York. 

The  Union  Ferry  Company  filed  a  libel  in  the 
listrict  court  of  the  United  States  for  the  east- 
em  district  of  New  York,  as  owners  of  the  fer- 
ry boat  Manhasset,  to  recover  damages  sus- 
tained by  that  boat  in  a  collision  with  The  Fa- 
vorita.  The  district  court  held  both  vesels  lia- 
ble and  apportioned  the  damages.  Both  parties 
appealed  to  the  circuit  court,  and  that  court  re- 
versed the  decree  of  the  district  court,  and  held 
The  Favorita  to  be  alone  liable.  See  The  Favor- 
Ua,  1  Ben.  30;  The  Favorita,  8  Blatchf.  539. 

From  the  decree  of  the  circuit  court  the 
claimants  appealed  to  this  court. 

The  appellants  claimed  that  the  facts  of  the 
case  were  as  follows: 

The  Favorita,  which  had  been  built  in  New 
York  for  the  claimants,  went  down  the  bay  on 
her  engineer's  trial  trip.  Coming  back  she  ran 
up  North  river,  and  thence  took  her  way  up 
East  river  against  the  ebb  tide,  meeting  several 
vessels.    Porting  her  helm  to  avoid  them,  she 

gassed  the  slips  of  the  Fulton  Ferry  on  the 
>rooklyn  side,  at  a  distance  of  about  a  hundred 
yards,  at  a  speed  of  about  seven  miles  an  hour, 
on  a  straight  course  up  for  Corlaer*s  Hook. 
Shortly  after  she  passed  the  Fulton  Ferry  slip, 
The  Manhasset  came  out  of  the  Catharine  Ferry 
slip,  on  the  Bro<4clyn  side.  As  her  course 
crossed  that  of  The  Favorita,  the  vessels  were 
then  imder  the  operation  of  the  14th  and  18th 
Eules  for  avoiding  collision.  It  was  the  duty 
of  the  ferry-boat  to  keep  her  course,  and  of  the 
other  to  avoid  her.  The  Favorita  took  instant 
measures  to  accomplish  this.  She  ported  her 
helm  to  go  under  the  stem  of  the  ferry-boat, 
and  stopped  and  backed  her  engines.  The  Man- 
hasset did  not  keep  her  course.  She  ran  out 
several  hundred  feet  from  the  shore,  until  she 
was  directly  in  front  of  The  Favorita,  when  her 
pilot  stopped  and  reversed  her  engine,  and  then 
blew  two  whistles.  It  was  then  entirely  too  late 
to  change  the  swing  of  The  Favorita,  and  the 
effect  of  the  reversal  of  The  Manhasset  engine 
was  to  back  her  into  The  Favorita. 

The  claim  of  the  libelant  differed  from  the 
above,  as  to  the  speed  of  The  Favorita  and  her 

NOTB. — Collision;  riphta  of  steam  and  sailing 
vessels  with  reference  to  each  other,  and  in  pass- 
ing and  meeting — see  note  to  St.  John  v.  Paine, 
13  L.  ed.  U.  S.  537. 

Collision;  rules  for  avoidinrj — see  notes,  14  L. 
ed.  U.  8.  69 ;  28  C.  C.  A.  532 ;  29  C.  C.  A  308* 
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distance  from  the  shore.  Some  witnesses  esti- 
mated her  speed  as  high  as  ten  miles  per  hour, 
and  the  point  of  collision  as  not  above  one  hun- 
dred feet  from  the  shore.  The  estimates  as  to 
this  latter  point  dilTcrcd  very  widely.  The 
statement  of  the  counsel  for  the  appelkint  con- 
tained the  following: 

"When  The  Manhasset  had  so  far  emerged 
from  her  slip  as  to  enable  her  pilot  to  sec 
toward  the  soutlnvest  past  the  adjacent  pier 
and  the  vessels  lying  thereat,  he  discovered  The 
Favorita  coming  up  the  river,  within  such  dis- 
tance from  the  Brooklyn  side  as  to  render  a  col- 
lision imminent.  Perceiving  that  he  could  not 
escape  by  going  ahead,  he  instantly  rang  to 
stop,  then  to  back,  and  at  the  same  time  blew 
two  whistles,  to  indicate  to  The  Favorita  the 
necessity  of  her  sheering  to  the  left  toward  the 
New  York  shore,  while  he  endeavored  by  quick 
and  urgent  signal  to  his  own  engineer,  to  ''back 
her  strong,"  to  take  The  Manhasset  back  again 
into  her  slip.  The  signal  was  disregarded  by  The 
Favorita,  who  made  no  response  to  it,  either  by 
assent  or  dissent.  The  Favorita  was  sheered 
more  to  the  right,  i.  c,  toward  the  Brooklyn 
shore,  and  in  the  opposite  direction  than  that 
called  for  by  Tlie  Manhasset's  signal,  and  the 
collision  ensued. 

Messrs.  R.  D.  Benedict  and  E.  C.  Benedict, 
for  appellant: 

It  is  incumbent  upon  the  libelants,  if  they 
would  sustain  the  decree  appealed  from,  to 
show  that  the  ferry-boat  complied  with  the 
rules  of  navigation  and  was  free  from  fault. 

The  Grace  Girdlcr,  7  Wall.  203, 19  L.  ed.  116; 
The  City  of  London,  Swab.  248;  The  Carron, 
1  Spinks,  93;  The  Victoria,  5  Jur.  (N.  S.)  204; 
The  Columbus,  1  Abb.  Adm.  385. 

(The  counsel  then  endeavored  to  estnblisli 
that  The  Manhasset  was  guilty  of  two  gross  vi- 
olations of  duty.  1.  In  keeping  no  proper  look- 
out. 2.  In  not  keeping  her  course.  Under  the 
second  point  he  contended  that  if  The  Manhas- 
set had  not  backed,  the  collision  would  not  have 
occurred.) 

But  if  the  court  should  think  that  The  Fa- 
vorita is  in  any  degree,  or  even  wliolly,  charge- 
able with  fault,  still  this  decree  must  be  modi- 
fied on  the  question  of  damages.  Neither  de- 
murrage nor  the  items  for  permanent  deprecia- 
tion could  be  allowed. 

Williamson  v.  Barrett,  13  How.  110;  The 
Cayuga,  14  Wall.  278,  20  L.  ed.  829;  Lowndes, 
Coi.,  140. 

Mr.  Benjamin  D.  Silliman  for  appellee: 

The  Favorita  was  run,  with  bad  navigation, 
recklessly  across  the  mouths  of  the  ferry  slips, 
close  to  the  shore,  instead  of  in  the  middle  of 
the  river,  as  she  should  have  been.  Special 
care  is  due  from  steamers  passing  up  and  down 
the  rWer,  so  to  cross  the  tracks  of  ferries  as  not 
to  impede  the  ferry-boats;  still  less  to  endanger 
their  safety.  The  court  will  recognize  the  im- 
perative public  right  and  necessity  for  the  con- 
stant and  uninterrupted  passages  of  the  ferry- 
boats. 

See  The  Relief,  Olcott,  104;  also  New  York 
act  of  1848,  ch.  :V2\  ;  N.  Y.  act  of  1814,  eh.  29; 
citv  ordinance  of  1845,  ch.  34,  title  2,  p.  377; 
revision  of  1850,  p.  201 ;  The  Bedford,  5  Blatoh. 
200;  The  Brookhjn,  4  Blatch.  305. 

So,  too,  the  coininon  law  shelters  ferries  from 
hindrance  or  obstruction* 
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The  State  v.  Mohley,  1  McMuUan,  44;  Woolr. 
Ways,  217;  Patrick  v.  Ruffnera,  2  Rob.(Va.) 
209. 

The  Favorita  waa  improperly  nin  close  to  the 
Brooklyn  shore,  but  at  what  exact  distance 
cannot  with  certainty  be  stated.  It  is  certain 
that  it  was  such  as  to  make  the  danger  of  col- 
lision instant  and  imminent,  the  moment  the 
Manhasset  left  her  slip.  The  instant  The  Fa- 
vorita saw  The  Mannasset's  bow  emerging 
from  the  slip,  the  collision  was  deemed  so  im- 
minent that  all  possible  rapidity  was  exercised 
to  stop  and  back  The  Favorita.  No  such  danger 
could  have  existed  had  she  been  where  the  law 
and  good  navigation  required  her  to  be. 

The  objection  by  the  claimants  to  the  allow- 
ance of  demurrage  by  the  commissioners  on  the 
ground  that  no  charter  rate  per  day  existed  for 
ferry-boats,  and  the  fact  that  the  libelant  had 
another  ferry-boat  which  it  kept  for  emergen- 
cies, and  which  it  put  on  the  ferry  in  the  place 
of  The  Manhasset  while  she  was  imdergoing  re- 
pairs caused  by  the  collision,  is  untenable.  The 
Cayuga,  2  Ben.  125,  supra. 


Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  is  not  necessary  for  the  proper  disposition 
of  this  case  to  reconcile  connictmg  testimony, 
as  is  frequently  required  in  causes  of  collision. 
It  is  true  the  witnesses  differ  in  opinion  on  the 
question  whether  The  Manhasset  pursued  the 
proper  course  when  threatened  with  danger, 
and  also  in  the  matter  of  distances,  but  these 
differences  do  not  affect  the  main  points  on 
which  we  rest  our  decision. 

The  pilot  of  The  Manhasset,  on  accoimt  of 
the  shipping  lying  adjacent  to  the  pier,  was  un- 
able to  see  The  Favorita  until  he  had  passed 
out  of  the  slip.  As  soon  as  this  was  done,  and 
the  vision  to  the  southwest  was  imobstructed, 
he  discovered  The  Favorita  coming  up  the  river 
within  such  close  proximity  to  the  Brooklyn 
side  as  to  render  the  danger  of  collision  immi- 
nent. Acting  on  the  exigency  of  the  moment, 
he  rang  his  bell  to  stop,  then  to  back,  and  blew 
two  whistles,  indicatmg  to  The  Favorita  his 
wish  that  she  would  sheer  to  the  New  York 
shore,  and  endeavored  by  a  pressing  signal  to 
his  engineer  "to  back  her  strong,"  so  as  to  get 
his  boat  again  into  her  slip.  The  Favorita,  if 
she  heard  the  whistles,  did  not  respond  to  them, 
and  if  she  changed  her  course  at  all,  it  was  in 
the  opposite  direction  called  for  by  the  signal. 
The  collision  ensued;  The  Manhasset  was 
struck  forward  of  her  port  wheel-house  and  suf- 
fered material  injury.  The  district  court  ad- 
judged both  boats  to  be  in  fault,  and  appor- 
tioned the  damages,  while  the  circuit  court  im- 
puted no  fault  to  The  Manhasset,  and  fixed  the 
blame  alone  on  The  Favorita. 

It  is  manifest,  on  account  of  the  extent  of 
the  shipping  constantly  passing  through  the 
East  river  at  this  point,  that  the  greatest  vigi- 
lance is  required  in  the  navigation  of  the  stream 
by  vessels  passing  up  or  down  it.  More  especial- 
ly is  this  so  by  reason  of  the  constant  passage 
of  ferry-boats  across  the  river.  The  extent  of 
this  business  can  hardly  be  overstated.  Mil- 
lions of  passengers  are  transported  between 
Brooklyn  and  New  York  annually,  and,  of  ne- 
cessity, the  boats  must  make  their  trips  with 
regularity  by  night  a^  well  as  by  day,  and  in  all 


kinds  of  weather.  All  persons  who  seek  the  wa- 
ters of  this  river  must  observe  the  rules  which 
tend  to  the  safety  of  navigation.  This  observ- 
*ance  involves  no  hardship,  and  does  not  [*601 
assert  any  exclusive  or  prior  risht  in  behalf  of 
ferry-boats.  It  is  necessary  for  ttie  protection  of 
all  the  different  interests  centering  in  this 
great  harbor,  and  these  interests  are  all  to  be 
recognized  and  considered  in  determining  what 
is  or  is  not  good  navigation  under  the  circum- 
stances. Manifestly  the  rules  of  navigation 
must  vary  according  to  the  exigencies  of  busi- 
ness and  the  wants  of  the  public.  The  rule  which 
would  be  applicable  in  a  harbor  where  the  busi- 
ness was  li^ht  and  the  passage  of  vessels  not  li- 
able to  be  impeded,  would  be  inapplicable  in  a 
great  thoroughfare  like  the  East  river.  In  the 
former  it  might  be  that  vessels  could  with  safe- 
ty run  across  the  mouths  of  ferry  slips  in  going 
to  or  from  their  wharves,  while  in  the  latter 
such  navigation  would  necessarily  be  hazardous. 
It  is  hazardous,  because  ferry-boats  are  con- 
stantly emerging  from  their  slips,  and  their 
masters  generally  unable,  on  accoimt  of  the 
shipping  moored  about  the  piers,  to  discover 
approadiing  vessels  until  they  have  got  their 
boats  out  into  the  open  river.  Common  pru- 
dence, therefore,  reqmres  that  vessels  in  the  sit- 
uation of  The  Favorita  should  occupy  as  Hear 
as  possible  the  middle  of  the  river.  This  is  nec- 
essary for  the  mutual  safety  of  all  concerned  in 
its"  navigation,  and  is  required  for  the  protec- 
tion of  life  as  well  as  property.  If  the  middle  of 
the  river  be  previously  occupied,  and  the  ship  is 
obliged  to  go  nearer  to  shore  in  order  to  avoid 
other  vessels  pursuing  the  same  track,  she  must 
rim  at  such  a  slow  rate  of  speed  as  to  be  easily 
stopped,  so  as  not  to  endanger  boats  pursuing 
their  regular  and  accustom^  occupation.  Any 
other  rule  than  this  would  tend  to  the  confusion 
rather  than  the  safety  of  navigation,  and  put  in 
jeopardy  the  lives  of  hundreds  of  people.  The 
^eat  and  varied  business  interests  conducted 
m  this  harbor  require  the  rigid  enforcement  of 
this  rule.  Indeed,  the  necessity  for  it  was  so 
apparent  that  the  legislature  of  New  York, 
doubtless  in  order  to  render  it  more  effective, 
embodied  it  in  a  statute.  The  Favorita,  with- 
out excuse,  violated  this  rule.  It  is  plain,  from 
alJ  the  evidence,  that  her  object  in  going  where 
she  did  was  to  seek  and  *keep  the  ^dy.  [*602 
This  may  have  made  her  navigation  easier,  but 
she  cannot  escape  in  this  way,  for  there  was  no 
difficulty  in  running  the  boat  out  in  the  river, 
and  the  excuse  that  she  went  close  in  shore  to 
avoid  other  vessels  is  not  sustained  by  the  evi- 
dence. There  were  no  more  vessels  than  usual 
in  the  river  at  the  time,  and  no  reason  given 
why  a  departure  from  the  usual  path  was  neces- 
sary imder  the  circumstances.  Besides,  suppose 
there  was.  The  Favorita  is  condemned  by  her 
rate  of  speed.  If  she  was  placed  in  the  predica- 
ment which  compelled  her  to  take  the  shore 
track,  obviously  her  speed  should  have  been 
lowered,  so  that  the  boat  could  have  been 
readily  stopped,  and  on  a  moment's  warning 
changed  to  tne  right  or  left,  as  the  necessities 
of  the  case  may  have  required.  It  may  be  that 
in  the  middle  of  the  river  she  could  have  been 
safely  run  at  eight  or  ten  miles  an  hour  (a 
point  on  which  we  express  no  opinion),  but 
clearly,  running  along  across  the  pier  6nds  and 
ferry  slips  of  flie  East  river  at  such  a  rate  of 
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speed  is  at  all  times  dangerous,  and  the  result 
proves  that  it  was  particularly  so  at  this  time. 

There  is  a  ^ood  deal  of  testimony  hearing  on 
the  point  of  the  distance  of  The  Favorita  from 
the  shore  at  the  time  of  the  collision,  hut  it  is 
unnecessary  to  consider  it,  for  the  estimate  of 
witnesses  in  times  ot  sudden  peril  oil  such  a 
subject  is  mere  conjecture,  and  necessarily  in- 
conclusive. That  the  ship  was  out  of  the  path 
she  should  have  occupied,  and  improperly  close 
to  the  Brooklyn  shore,  is  evident  enough,  be- 
cause both  vessels  were  in  perilous  proximity 
the  moment  The  Manhasset  emerged  from  her 
slip.  Had  she  been  at  a  suitable  distance  from 
the  shore,  or  going  with  a  materially  lessened 
speed,  the  collision  would  not  have  happened, 
and  the  inquiry  arises  whether  she  must  alone 
suffer  for  the  loss  that  occurred.  On  a  consid- 
eration of  the  whole  evidence  we  are  unable  to 
see  in  what  respect  blame  can  be  cast  on  The 
Manhasset. 

It  is  clear  that  the  officers  of  The  Manhasset 
did  not  see  The  Favorita,  on  accoiut  of  inter- 
vening vessels,  until  the  former  had  emerged 
from  her  slip,  and  equally  clear  that 
603*]  'they  had  no  right  to  expect  The  Fa- 
vorita to  be  in  the  wrong  place  in  the  river. 
The  peril  was  imminent  as  soon  as  The  Man- 
hasset had  cleared  her  slip,  and  both  vessels 
were  in  full  view  of  each  other.  Both  at  once 
applied  the  means  and  took  the  course  deemed 
proper  by  their  officers  to  prevent  the  catastro- 
phe. It  is  said  if  The  Manhasset  had  advanced 
instead  of  stopping  she  would  have  cleared  the 
steamship.  This  may  or  may  not  be  true,  but 
if  true,  she  is  not  in  fault  for  this  error  of  judg- 
ment. It  was  a  question  whether  to  advance 
or  to  stop  and  back ;  and  the  emergency  was  so 
great  that  there  was  no  time  to  deliberate  upon 
the  choice  of  modes  of  escape.  In  such  a  mo- 
ment of  sudden  danger  caused  by  the  miscon- 
duct of  The  Favorita,  the  law  will  not  hold  the 
pilot  of  The  Manhasset,  acting  in  good  iaith, 
guilty  of  a  fault,  if  it  should  turn  out  after  the 
event  that  he  chose  the  wrong  means  to  avoid 
the  collision,  unless  his  seamanship  was  clearly 
unskilful.  And  this  we  do  not  find  to  be  the 
case.  On  the  contrary,  if  there  were  error  at 
all,  it  was  such  a  mistake  of  judgment  as 
would  likely  be  committed  by  any  one  in  simi- 
lar peril.  If  The  Favorita  had  been  where  good 
navigation  required  her  to  be,  or  had  she  slack- 
ened her  speed  so  as  to  be  able  to  stop  as  soon 
as  she  discovered  The  Manhasset,  the  danger 
would  not  have  existed,  nor  the  accident  hap- 
pened. She  is,  therefore,  in  our  opinion, 
chargeable  with  all  the  consequences  that  flow 
from  this  collision. 

The  appellants  object  to  the  allowance  of  de- 
murrage by  the  commissioner  on  the  ground 
that  the  Ferry  Company  suffered  nothing  by 
the  loss  of  the  use  of  The  Manhasset  while  im- 
dergoing  repairs,  because  her  place  was  sup- 
plied by  a  spare  boat  kept  lor  emergencies,  and 
which  would  otherwise  have  been  idle.  This 
subject  was  fully  discussed  in  the  case  of  The 
Cayuga,  7  Blatchf.  385,  by  the  learned  circuit 
judge  of  the  second  circuit, who  sustained  a 
similar  allowance,  and  as  that  case  was  af- 
firmed on  argument  in  this  court,  14  Wall.  278, 
604*1  20  L.  ed.  829,  and  *hi8  views  adopted^ 
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we  must  consider  the  question  as  no  longer 
open  to  discussion. 
The  decree  of  the  Cirouit  Court  ia  affipned. 


♦ALBERT  GRANT,  Appt.,  [•623 

V, 

SAMUEL  STRONG. 

(See  S.  C.  18  Wall.  628-626.) 

Mechamce'  lien,  how  waived. 

Taking  real  estate  security  for  tbe  price  for 
erecting  a  bailding,  is  inconsistent  with  the  idea 
of  a  mechanics'  lien,  and  no  such  lien  attaches  in 
the  case. 

[No.  170.] 

■  ^      •    - 

Argued  Deo,  24,  1873.    Decided  Jan.  12,  187+. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
The  case  is  stated  by  the  court. 
Messrs.  Enoch  Totten,  Wm.  A.  Bleloy  and 
Francis  Miller,  for  appellant. 

Mr.  William  A.  Oook,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equity  brought  by  appellee 
in  the  supreme  court  of  the  District  of  Colum- 
bia, to  establish  a  mechanics'  lien  for  the  sum 
of  $1,547.  There  is  no  denial  that  work  was 
done,  nor  of  the  value  of  the  work,  nor  that  the 
work  was  of  that  character  for  which  liens 
are  allowed  by  the  laws  of  the  District 

The  question  is,  whether,  under  all  the  cir- 
cumstances of  the  case,  such  a  lien  ever  at- 
tached. 


Note. — Lietis,  how  waived;  when  taking  other 
security  waives  lien. 

A  lien  may  be  waived  by  an  express  agreement 
to  take  other  securities  in  place  of  the  lien,  whether 
upon  other  property  or  upon  the  personal  resiK>n- 
sfbility  of  some  person.  Bailey  v.  Adams,  14  Wend. 
201 ;  Hutchinson  v.  Olcutt,  4  Vt.  649 ;  Murphy  v. 
Lippe.  3  J.  &  Sp.  542 ;  Foltz  v.  Peters,  16  Ind.  244. 

Taking  personal  security  for  thepurchase  money 
destroys  the  vendor's  lien.  6  T.  B.  Mon.  192,  17 
Am.  Dec.  136;  contra,  Tlernan  v.  Beam,  2  Ohio, 
383,  15  Am.  Rep.  557 ;  Brush  v.  Kinsley,  14  Ohio, 
20. 

Taking  a  new  and  distinct  security  waives  vend- 
or's lien.     1  Mart.  &  Yerg.  309,  17  Am.  Dec.  802. 

Taking  security  on  real  property  waives  vend- 
or's lien.    Mayham  v.  Coombs,  14  Ohio.  428. 

Accepting  a  note,  whether  negotiable  or  not,  in 
payment,  waives  the  Hen  for  labor  bestowed  on  any 
article.  Hutchlns  v.  Olcutt,  4  Yt  549,  24  Am.  Dec. 
634. 

An  agreement  to  give  credit  or  a  special  contract 
for  a  particular  mode  of  payment  inconsistent  with 
a  lien,  is  a  waiver  of  it.  Stoddard  Woolen  Man.  v. 
Huntley,  8  N.  H.  441,  31  Am.  Dec.  198 ;  Raltt  v. 
Mitchell,  4  Camp.  146 ;  Cowell  v.  Simpson,  16  Yes. 
280;  Chandler  v.  Belden,  18  Johns.  157,  9  Am. 
Dec.  193 ;  Moore  v.  Hitchcock,  4  Wend.  296. 

Mechanic's  lien  is  not  waived  by  taking  debtor's 
notes  nor  by  giving  receipt  in  full,  where  payment 
was  not  In  fact  made.  Goble  v.  Gale,  7  Blackf. 
218,  41  Am.  Dec.  219 ;  Brady  v.  Anderson,  24  HI. 
110 ;  Greene  v.  Ely,  2  G.  Greene,  508 ;  Mix  v.  Ely, 
2  G.  Greene,  513 ;  Scott  v.  Ward,  4  G.  Greene,  112  ; 
Edwards  v.  Derrlckson,  28  N.  J.  39;  Milwain  v. 
Sanford,  3  Minn.  147 ;  Doane  v.  Clinton,  2  Utah, 
417 ;  McMurray  v.  Taylor,  30  Mo.  264 ;  Ashdown 
V.  Woods,  1  Mo.  465 ;  Logan  v.  Attex,  24  111.  110 ; 
Beers  v.  bapp,  5  Ben.  104 ;  Smith  v.  Johnson,  2 
McArthur.  481. 

Nor  is  lien  for  freight  so  waived  (The  Kimball, 
18  L.  ed.  U.  S.  50)  nor  lien  of  material-Ban.  Sut- 
ton V.  The  Albatross,  2  Wall.  C.  C.  827. 

Taking  a  promissory  note  does  not  waive  me- 
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The  materiar  tacts  are  these:  on  the  14th 
day  of  October,  1860,  the  parties  made  an 
agreement  that  Strong  should  do  the  brick- work 
on  sixteen  houses  being  built  by  Grant.  The 
price  of  the  work  per  thousand  brick  >vas 
agreed  upon  and  that  Strong  should  take  one 
of  the  houses  in  payment  for  his  work,  the  price 
of  which  was  also  fixed;  and  this  contract  was 
reduced  to  writing.  A  conveyance  was  made 
by  Grant  of  the  lot  which  Strong  was  to  have, 
an>  the  deed  duly  acknowledged  and  recorded, 
and  placed  in  the  hands  of  Enoch  Totten,  as  an 
escrow,  to  be  delivered  to  Strong  when  the 
work  was  completed.  During  the  progress  of 
the  work,  dissatisfaction  arose  between  the 
parties  after  the  larger  part  of  it  had  been 
done,  and  on  the  27th  of  November  a  new  writ- 
ten contract  was  made.  This,  after  reciting 
the  former  agreement,  says  that  it  is  agreed 
that  Strong  shall  finish  all  the  brick-work  up 
to  the  first  floor  joists  without  delay.  The 
price  is  changed,  but  the  old  agreement  is  re- 
rerred  to  for  the  mode  of  measurement.  It  is 
then  said  that  the  same  is  to  be  paid  for  in 
Grant's  negotiable  note,  payable  within  three 
months  from  the  date  of  the  completion  of  the 
work,  and  then  the  agreement  of  October  14 
624*]  shall  be  canceled  and  declared  *null  and 
void  and  of  no  eflfect,  and  the  escrow  in  the 
hands  of  Totten  be  delivered  up  to  Grant;  oth- 
erwise said  agreement  to  remain  in  full  force 
and  effect. 

Another  paper  signed  by  both  parties  dated 
January  1,  1870,  recites  the  former  agreements 
and  that  the  work  has  been  finished  and  meas- 
ured, and  that  Grant  has  given  his  promissory 
note  for  the  amount  according  to  contract  of 
November  27;  and  that,  therefore,  the  escrow 
in  Totten's  hands  is  declared  null  and  void,  and 
is  to  be  delivered  to  Grant  by  said  Totten. 

We  have  much  argument  m  the  case  as  to 
the  effect  of  the  note  as  a  negotiable  security 
operating  as  a  release  of  the  mechanics*  lien. 
We  think  this  has  but  little  pertinency  to  the 
case.  We  admit  that  when  a  lien  has  once  at- 
tached the  taking  of  such  a  note  docs  not  of 
itself  operate  as  a  release.  The  question 
whether  a  lien  is  obtained,  or  is  displaced  when 
it  once  attaches,  is  largely  a  matter  of  intention 
to  be  inferred  from  the  acts  of  the  parties  and 
625*]  all  the  surrounding  •circumstances.  In 
the  case  before  us,  much  conflicting  testimony 
as  to  what  was  said  and  done  by  the  parties,  is 
found  in  the  record.  We  need  not  consider  this, 
for  in  our  view  the  decision  of  the  case  must 


chanlc's  lien  though  note  may  have  been  dlscoun^d 
at  bank,  if  the  note  can  be  delivered  up  at  the  trial, 
and  payee  may  prosecute  suit  to  the  use  of  his  as- 
si&:nee.  Steamer  Charlotte  v.  Kingsland,  9  Mo. 
67 :  Aiken  v.  Steamboat  Fannie  Barker,  40  Mo. 
257;  Morrison  v.  Steamboat  Laura,  40  Mo.  260. 

By  takinj;  mortgage  on  the  propertv  mechanic's 
lien  or  vendor's  lien  is  waived.  Trulflnger  v.  Ko- 
fold,  7  Or.  228,  33  Am.  Uep.  708 :  Pease  v.  Kelly.  3 
Or.  417 ;  Williams  v.  Roberts,  ^  Ohl«.  35  ;  Gilmore 
V.  Brown.  1  Mason,  191 ;  I^gow  v.  Badollet,  1 
Blackf.  416. 

By  endeavoring  to  reserve  the  title  to  secure 
payment  for  an  engine  the  mechanic's  lien  is  lost 
under  Iowa  statute.  Re  U.  S.  Wind  Eng.  v.  Pump 
Co.  11  W.  Jur.  346. 

Bill  of  exchange  drawn  by  factor  for  advances 
on  cargo,  but  not  paid,  docs  not  waive  his  lien.  De 
WoJf  V.  Ilowland.  2  Paine.  350. 

Unreasonable  delay,  where  there  Is  opportunity 
for  enforcomcnt  and  tho  intervention  of  the  rights 
«)f  third  partus,  will  walvp  maritime  liens.  The 
Admiral,  8  Law  Uep.  N.  b.  91, 
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rest  on  the  written  agreements  we  have  men- 
tioned, and  from  them  we  are  forced  to  the  con- 
clusion that  the  appellee  always  relied  wholly 
upon  other  security  than  a  mechanics'  lien  for 
his  pay,  which  he  deemed  suflicient,  and  which 
he  voluntarily  agreed  to  surrender. 

It  is  very  clear  that  under  the  first  contract, 
the  one  tmder  which  the  larger  part  of  the 
work  was  done,  he  was  to  take  his  pay,  not  in 
money,  but  in  the  lot  on  which  one  of  the 
houses  was  built;  and  that  to  secure  the  com- 
pletion by  Grant  of  the  sale  when  the  work  waa 
done,  the  deed  was  made  and  placed  in  the 
hands  of  Totten.  Under  these  circumstances 
no  lien  could  accrue  for  the  work  on  that,  or 
on  the  other  buildings.  When  the  second  con- 
tract of  Nov.  27  was  made.  Strong  did  not  give 
up  this  security,  but  still  retained  and  relied  on 
it,  and  it  was  made  a  part  of  the  new  contract, 
that  the  escrow  should  remain  in  the  hands  of 
Totten,  and  should  be  in  full  force  until  the 
work  was  completed,  measured,  and  the  sunt 
due  on  it  paid  by  the  promissory  note  of  Grant. 
Now,  with  this  security  in  Totten's  hands  dur- 
ing all  the  time  the  work  was  going  on,  looked 
to  and  relied  upon  by  Strong,  how  can  it  be 
said  that  Strong  relied  upon  a  mechanics'  lien» 
or  that  Grant  intended  in  addition  to  that  deed 
for  one  lot  to  allow  Strong  to  obtain  a  lien  up- 
on all  the  others?  And  so  much  reliance  was- 
placed  on  this  escrow  by  Strong,  that  only  after 
all  was  settled,  the  work  measured  and  paid 
for,  as  the  parties  had  stipulated  by  Grant's 
note,  did  Strong  sign  the  order  for  the  delivery 
to  Grant  of  the  de^.  During  this  time  all  the 
facts  repel  the  idea  of  a  lien. 

We  do  not  think  that  the  giving  up  of  the 
escrow,  and  the  taking  of  the  note  m  its  place^ 
according  to  the  terms  of  an  agreement  pre- 
viously made,  and  which  ©"bviously  did  not  look 
to  a  mechanics'  lien  as  part  of  the  transaction^ 
would  create  a  lien  where  none  existed  before. 

In  short,  we  are  of  opinion  that  these  agree- 
ments show  an  *acceptance  and  reliance  [•62ft 
by  Strong  on  another  and  very  different  secur- 
ity for  the  payment  for  his  work,  inconsistent 
with  the  idea  of  a  mechanics'  lien,  and  that  no 
such  lien  ever  attached  in  the  case. 

The  decree  of  the  court  below  is,  therefore, 
reversed  with  directions  to  dismiss  the  hiU  of 
plaintiff  in  that  court. 


Dissenting:  Mr.  Justice 


156»]  L.  MADISON  DAY,  Plff,  in  Err., 

v. 
THOMPSON  MICOU,  Susan  Virginia  Micou» 
Widow  of  George  P.  Ring;  Augustin  Micou 
and  Richard  W.  and  William  H.  Micoa» 
minors,  by  their  Tutor,  Augustin  Micou.  and 
the  heirs  at  law  of  Willie  Anne  Micou, 
Deceased. 

(See  S.  C.  18  Wall.  156-162.) 

Confiscation   act — what   can   he   condemned-^ 

life  estate. 

1.  Under  the  confiscation  act  •f  Jnly  IT,  1862, 
and  the  joint  resolution  of  the  same  date  explana- 
tory tJiereof,  only  the  Ufe  ^tate  of  the  person  for 
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whofle  offense  tlie  land  had  been  seized,  was  sub- 
ject to  condemnation  and  sale. 

2.  Nothing  more  was  within  the  Jurisdiction  or 

E»wer  of  the  district  court,  and  a  decree  condemn- 
g  the  fee  could  have  no  greater  effect  than  to 
subject  the  li^e  estate  to  sale. 

8.  The  property  and  estate  of  the  offender  was 
all  that  was  or  could  be  seized  and  condemned  in 
these  confiscation  proceedings,  and  other  interests 
in  the  land  did  not  pass  to  the  purchaser  at  the 
sale,  and  they  remain  unaffected  oy  the  decrae  of 
condemnation  and  the  sale  thereunder. 

[No.  180.] 

Argued  Jan,  8,  1874,    Decided  Jan,  19,  1874, 

IN  ERROR  to  the  Supreme  CJourt  of  the  Stat© 
of  Louisiana. 

The  present  defendants  in  error  in  this  court, 
commenced  a  hypothecary  action  in  the  dis- 
trict court  in  the  parish  of  Jefferson,  in  Louisi- 
ana, as  the  children  and  heirs  of  Mrs.  Anna  D. 
Thompson  Micou,  widow  of  William  C.  Micou, 
against  Judah  P.  Benjamin  and  Joseph  Benja- 
min, as  mortgagors  of  a  parcel  of  land  de- 
scribed in  the  mortgage,  and  against  L.  Madi- 
son Day,  the  plaint^  in  this  court,  as  a  third 
possessor,  to  enforce  the  mortgage  by  the  sale 
of  the  property  hypothecated.  See,  Code,  arts. 
61,  62,  68,  69. 

*  The  plaintiffs  produced  a  mortgage  in  which 
J.  P.  Benjamin  acknowledged  a  debt  to  Mrs. 
Micou  for  the  sum  of  $10,000  borrowed  money, 
to  be  paid  four  vears  after  date,  with  interest 
at  the  rate  of  eight  per  cent  per  annum,  payable 
quarterly,  and  a  mortgage  by  J.  P.  and  Joseph 
B^ijamin  to  her,  of  a  block  of  lots,  in  the  vil- 
lage of  Hurtsville,  in  the  parish  of  Jefferson, 
with  a  pact  de  non  aliendo,  that  the  mortga- 
gors would  not  sell,  alienate  or  incumber  the 
property  to  the  prejudice  of  this  mortgage. 

l^is  mortgage  was  dated  July  23,  1858,  and 
recorded  the  same  day,  and  re-inscribed  in  1865. 
A  document  introduced  by  plaintiffs,  indicates 
that  the  block  of  lots  was  owned  by  the  mori^- 
gagors,  J.  p.  and  Joseph  Benjamin,  in  equal 
portions,  and  the  same  fact  is  stated  in  the 
mortgage  itself.  The  plaintiffs  prove  due  de- 
mand on  the  mortgagors,  and  that  the  defend- 
ant was  in  possession  of  the  property  at  the 
time  the  suit  was  brought. 

Mrs.  Micou  died  in  the  state  of  Alabama  in 
May,  1864,  prior  to  anv  of  the  proceedings  in 
the  district  court  of  the  United  States  here- 
after mentioned,  and  the  plaintiffs  are  her  chil- 
dren and  heirs. 

J.  P.  and  Joseph  Benjamin  were  adjudged  to 
be  mortgagors,  ana  the  amoimt  of  the  debt  was 
established  against  them,  from  which  judg- 
ment there  has  not  been  an  appeal,  and  they 
are  not  plaintiffs  in  this  writ  of  drror. 

The  title  of  L.  M.  Day  arises  out  of  a  record 
of  proceedings  in  the  district  court  of  the  Unit- 
ed States  at  New  Orleans.  Jan.  26,  1865,  an 
information  was  filed  in  that  court,  in  which  it 
was  asserted  that  there  had  been  a  seizure,  as 
forfeited  to  the  United  States,  of  a  block  of  lots 
in  the  town  of  Hurtsville,  in  the  parish  of  Jef- 
ferson, which  block  of  lots,  it  is  affirmed,  is  the 
same  described  in  the  mortgage  of  the  Benja- 
min brothers  to  Mrs.  Micou.  The  ground  upon 
which  the  forfeiture  is  asserted  is,  that  Judah 
P.  Benjamin  was  engaged  in  rebellion  against 
the  United  States,  within  the  terms  of  the  act 
of  Congress  of  July  17,  1862,  and  had  held  im- 
der  the  confederate  states  offices  of  trust  and 
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profit,  which  are  designated  in  the  said  act  as 
causes  for  confiscation  and  seizure,  and  had 
aided  and  abetted  in  the  rebellion.  He  it 
charged  to  have  been  the  owner  of  this  prop- 
erty at  the  date  of  the  act.  An  order  of  puo- 
lication  was  made,  by  which  all  persons  inter- 
ested in  the  property  were  required  to  appear 
Feb.  13,  1865,  to  answer  and  to  show  cause 
'Vhy  said  property  and  real  estate,  and  the 
right,  title  and  interest  therein  of  the  said  J. 
P.  Benjamin,  should  not  be  condemned  and 
sold  according  to  law."  There  was  no  contest, 
and  March  18,  1865,  the  judgment  of  condem- 
nation is  entered,  tiie  decrebil  order  describes 
the  property  as  belonging  to  J.  P.  Benjamin. 

The  property  was  sold  May  15,  1865,  and  a 
deed  was  executed  to  the  purchaser,  L.  M.  Day. 
The  opinion  of  the  court  below  contained  the 
following: 

'Tassmg  over  the  questions  relating  to  the 
jurisdiction  of  the  United  States  district  court 
arising  from  alleged  irregularities  in  the  pro- 
ceedings, and  the  effect  of  the  decree  upon  the 
rights  of  the  alleged  joint  owners,  and  conced- 
ing the  constitutionality  of  the  act  of  July  17, 
1862,  to  be  authoritatively  determined  by  the 
Supreme  Court  of  the  United  States,  we  will 
direct  our  attention  to  the  scope  and  effect  of 
said  decree  and  sale  under  the  terms  and  pro- 
visions of  the  said  act,  and  on  the  hypothesis 
that  J.  p.  B^ijamin  was  the  sole  owner  of  the 
property  at  the  date  of  the  sale. 

''Until  deliberately  overruled,  we  must  accept 
the  Bigelow  Case  as  the  law  on  the  question 
material  to  the  case  at  bar.  The  question  there, 
as  now,  was:  not  what  might  Congress  have 
done  in  the  way  of  confiscating  enemy's  prop- 
erty, but  what  did  Congress  actually  do?  We 
may  concede  that,  under  the  war  power.  Con- 
gress had  the  right  to  order  the  seizure  and  sale 
of  the  fee  simple  of  all  enemies'  real  estate; 
but  it  by  no  means  follows  that  Congress  has 
done  so  in  the  act  of  Julv  17,  1862.  On  the 
contrarv,  as  construed  by  the  United  States  Su- 
preme Court,  the  language  of  the  Joint  Resolu- 
tion by  which  Congress  chose  to  limit  the  op- 
eration of  the  act,  clearly  refers  to  and  controls 
the  whole  act.  It  does  not  refer  merelv  to  the 
punishment  of  offenders,  for  it  says:  'Punish- 
ment for  proceedings  under  said  act.'  It  does 
not  refer  merely  to  the  first  four  sections,  for 
it  speaks  of  the  act  as  a  whole.  We  are  con- 
stramed,  therefore,  to  conclude  that  the  sale 
made  by  the  marshal  under  the  order  of  the 
United  States  district  court  did  not  vest  in 
the  purchaser  a  fee  simple  title  to  the  land  in 
quesA^ion,  and  did  not  extinguish  the  mortgage 
existing  on  it  at  the  time,  and  that  the  plaintiffs 
have  established  the  legal  right  to  enforce  their 
mortgage  upon  said  property  in  his  hands." 

Mr,  £•  Madison  Day,  for  plaintiff  in  error. 

Messrs.  John  A,  OampheU,  Duncan  O,  Camp- 
bell and  T,  A,  Clarke,  for  defendants  in  error. 

(The  court  declined  to  hear  Mr.  Clarke,  who 
was  prepared  to  argue  the  case  for  the  defend- 
ants in  error.) 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

Most  of  the  questions  in  this  case  were  set- 
tled adversely  to  the  claims  of  the  plaintiff  in 
error  by  our  decision  of  Bigelaw  v.  Forrest,  9 
Wall.  339,  19  L.  ed.  696.  We  then  determined 
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that  under  the  act  of  Co.ngress  of  July  17, 
1882  (12  Stat,  at  L.  689),  known  as  the  con- 
fiscation act,  and  the  joint  resolution  of  the 
same  date  explanatory  thereof,  only  the  life 
estate  of  the  person  for  whose  offense  the  land 
had  been  seized  was  subject  to  condemnation 
and  sale.  We  also  determined  that  nothing 
more  was  within  the  jurisdiction  or  judicial 
power  of  the  district  court,  and  that,  conse- 
quently, a  decree  condemning  the  fee  could 
nave  no  greater  effect  than  to  subject  the  life 
estate  to  sale.  This  in  effect  disposes  of  the 
present  case. 

161*1  *It  is  insisted,  howerer,  the  supreme 
court  of  Louisiana  erred  in  holding  that  the 
property  condemned  and  sold  remained  in  the 
hands  of  the  purchaser  at  the  sale  subject  to 
the  inortgage  given  in  1858  to  the  ancestor  of 
the  defendfuits  in  error.  The  argument  rests 
upon  a  misconception  of  the  act  of  1862.  That 
act,  for  the  purpose  of  insuring  the  speedy  ter- 
mination of  the  rebellion,  authorized  the  seiz- 
ure of  all  the  estate  and  property,  money,  stocks, 
credits,  and  effects  of  six  classes  of  persons  de- 
scribed in  the  5th  section.  The  persons  desig- 
nated in  those  several  classes  were  either  offi- 
cers in  the  army  or  navy  of  the  rebels  in  arms 
against  the  government  of  the  United  States, 
or  officers  of  the  so-called  confeaerate  states, 
or  agents  thereof,  or  officers  or  agents  of  some 
one  of  the  states  of  that  confederacy,  or  per- 
sons who  gave  aid  and  comfort  to  the  rebellion. 
So  the  6th  section  directed  the  seizure  of  all  the 
estate  and  property  of  the  persons  described  in 
that  section;  It  was  not  any  property  in  which 
the  persons  described  in  these  two  sections 
might  have  an  interest  that  was  made  subject 
to  seizure,  but  it  was  their  estate  and  -property, 
their  interest  in  it,  whatever  that  interest 
might  be.  The  act  manifestly  contemplated  no 
seizure  of  anything  more  than  that  which  be- 
longed to  the  offending  person,  and  the  thing 
seii^,  or  its  proceeds,  was  by  the  5th  section 
directed  to  be  applied  for  the  use  of  the  army  of 
the  United  States.  If,  now,  we  proceed  to  the 
7th  section,  it  will  appear  plainly  that  only 
that  which  was  seized,  seiz^  lawfully  in  ac- 
cordance with  the  directions  of  the  two  preced- 
ing sections,  was  made  the  subject  for  condem- 
nation and  sale.  That  section  commences  thus : 
'*That  to  secure  the  condemnation  and  sale  of 
any  such  property,  after  the  same  shall  have 
been  seized,  so  that  it  may  be  made  available 
for  the  purpose  aforesaid,  proceeding  in  rem 
shall  be  instituted  in  the  name  of  the  United 
States  in  any  district  court  thereof,  or  in  any 
territorial  court,  or  in  the  United  States  dis- 
trict court  for  the  District  of  Columbia,  within 
which  the  property  above  described  or  any  part 
thereof  may  be  found,"  etc.  What  property  is 
this  thus  brought  within  the  jurisdiction  of  the 
162*]  district  court?  Beyond  *doubt  the  prop- 
ertv  which  had  been  seized,  that  is,  the  estate 
and  property  of  the  offending  person,  and  no 
other.  If  it  was  a  term,  or  an  estate  at  will,  or 
a  life  estate,  or  an  estate  in  joint  tenancy,  or 
in  common,  whatever  it  was,  it  was  the  subject 
alike  of  seizure  and  of  condemnation.  It  is  true 
proceedings  "tn  rem"  were  ordered  to  be  insti- 
tuted in  the  district  court,  but  the  question  re- 
mains, what  was  the  "res"  against  which  tne 
proceedings  were  directed?  The  answer  must 
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be,  that  which  was  seized  and  brought  within 
the  jurisdiction  of  the  court.  A  condemnation 
in  a  proceeding  in  rem  does  not  necessarily  ex- 
clude all  claim  to  other  interests  than  those 
which  were  seized.  In  admiralty  cases  and  in 
revenue  cases  a  condemnation  and  sale  general- 
ly pass  the  entire  title  to  the  property  oon- 
demned  and  sold.  This  is  because  the  thing 
condemned  is  considered  as  the  offender  or  the 
debtor,  and  is  seized  in  entirety.  But  such  is 
not  the  case  in  many  proceedings  which  are  In 
rem.  Decrees  of  courts  of  probate  or  orphans' 
courts  directing  sales  for  the  payment  of  a  de- 
cedent's debts  or  for  distribution  are  proceed- 
ings in  rem.  So  are  sales  under  attachmcnta  or 
proceedings  to  foreclose  a  mortgage,  quasi  pro- 
ceedings in  rem,  at  least.  But  in  none  of  these 
cases  is  anything  more  sold  than  the  estate  of 
the  decedent,  or  of  the  debtor  or  the  mortgagor 
in  the  thing  sold.  The  interests  of  others  are 
not  cut  off  or  affected. 

If,  then,  as  we  hold,  the  property  and  estate 
of  J.  P.  Benjamin  was  all  that  was  seized,  or 
all  that  could  be  seized  and  condemned  in  these 
confiscation  proceedings,  those  who  held  other 
interests  in  the  land  were  not  bound  to  come  in 
and  assert  their  claims.  Their  interests  did  not 
pass  to  the  purchaser  at  the  sale,  and  they  re- 
main unaffected  by  the  decree  of  condemnation 
and  the  sale  thereimder. 

There  is,  therefore,  no  error  in  the  judgment 
of  the  Supreme  Court. 

Judgment  affirmed. 


Joseph  Bbugebe,  Plff.  in  Err,,  ▼.  Aisbed 
Slidell  et  al,  heirs  of  John  Slidell,  de- 
ceased. No.  470; 

and 

Edwasd  Heath,  Plff,  in  JSrr,,  v.  Altrkd 
Slidell  et  al,,  heirs  of  John  Slidell,  de- 
ceased. No.  432. 

Both  these  cases  are  controlled  by  the  deci- 
sions made  in  Bigeloto  v.  Forrest,  0  Wall.  339, 
19  L.  ed.  696,  and  in  Day  v.  Micou,  just  de- 
cided, ante,  860. 

Judgment  in  hoth  cases  affirmed. 

JOHN  K.  TIFFANY,  Surviving  Trustee  of 
the  estate  of  John  F.  Darby,  Bankrupt, 
Plff.  in  Ert,, 

V, 

THE   NATIONAL  BANK  OF  THE    STATB 

OF  MISSOURI. 

(See  S.  C.  18  Wall.  409-413.) 

Statute  imposing  penalty,  construction  of — 
what  interest  may  he  taken  by  National 
Banks, 

1.  In  an  action  to  recover  a  statutory  penalty, 
the  statute  must  receive  a  literal  construction,  ana 
the  defendant  is  not  to  be  subjected  to  a  penalty 
unless  the  words  of  the  statute  plainly  impose  it. 

2.  Under  the  act  of  Congress,  which  provides 
that  national  banks  may  take,  upon  loans,  the  rate 
of  interest  allowed  by  the  state  where  the  bank  is 
located,  except  that  where,  by  the  laws  of  the 
state,  a  different  rate  is  limited  for  state  banks, 
the  rate  so  limited  shall  be  allowed  to  national 
banks  organized  in  such  state ;  held,  that  national 
banks  were  not  restricted  to  the  rate  allowed  to 
banks  of  the  state  where,  by  the  laws  of  the  state. 


Note. — Construction  of  statute  imposing  penal- 
ty for  the  taking  of  usury  hy  national  banks — eee 
note,  56  U  R.  A.  6t4, 
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a  greater  rate  was  allowed  to  Individual  lenders 
generally,  but  were  allowed  to  take  the  latter  rate. 

[No.  178.) 
Argued  Jan.  7,  iS74.    Decided  Jan.  19,  1874. 

iN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Districts  of  Missouri. 

This  was  an  action  of  debt  brought  by  the 
plaintiff  in  error  in  the  U.  b.  district  court, 
under  the  provisions  of  the  30th  section  of  the 
national  banking  law,  to  recover  back  twice 
the  amount  of  interest  paid  by  John  F.  Darby, 
the  bankrupt,  on  certain  loans  made  by  the 
bank  to  him  before  he  was  adjudged  a  bank- 
rupt, upon  the  ground  that  the  interest  re- 
served and  paid  was  greater  than  the  amount 
allowed  by  law,  to  wit :  greater  than  at  the  rate 
of  eight  per  cent  per  annum.  The  defendant  in 
error  is  a  corporation  created  under  the  pro- 
visions of  the  national  banking  law. 

Judgment  was  rendered  in  the  district  court 
on  demurrer,  sustaining  it  as  to  coimts,  1,  2, 
and  3,  and  overruling  it  as  to  counts,  4,  5,  6,  7, 
8,  and  9.  The  defendant  filed  a  plea  of  nil 
debet  as  to  these  latter  counts.  The  judgment 
on  demurrer  was  subsequently  set  aside,  and 
the  case  transferred  by  consent  to  the  circuit 
court.  The  plaintiff  discontinued  his  action  as 
to  the  4th,  5th,  6th,  7th,  8th,  and  9th  counts, 
and  the  circuit  court  rendered  judgm^it  sus- 
taining the  demurrer  as  to  the  first  three 
counts.  The  plaintiff  sued  out  this  writ  of 
error  to  the  judgment  for  defendants.  The 
question  arising  is  stated  by  the  court. 

Messrs.  Samuel  Knox,  Olover  d  Shepley 
and  J.  K.  Tiffany,  for  plaintiff  in  error. 

Messrs.  Sharp  &  Broadhead,  for  defend- 
ants in  error. 

Mr.  Justice  Strons  delivered  the  opinion 
of  the  court: 

In  an  action  like  the  present,  brought  to  re- 
cover that  which  is  substantially  a  statutory 
penalty,  the  statute  must  receive  a  strict,  that 
is,  a  literal  construction.  The  defendant  is  not  to 
be  subjected  to  a  penalty  imless  the  words  of 
the  statute  plainly  impose  it.  The  question, 
therefore,  is:  whether  the  30th  section  of  the 
act  of  Congress  of  Jime  3,  1864,  relative  to 
national  banking  associations,  clearly  prohibits 
such  associations  in  the  state  of  Missouri  from 
411*]  'reserving  and  taking  a  greater  rate  of 
interest  than  eight  per  cent,  the  rate  limited 
by  the  laws  of  that  state  to  be  charged  by  the 
banks  of  issue  organized  under  its  laws.  It  is 
only  in  case  a  greater  rate  of  interest  has  been 
paid  than  the  national  banking  associations  are 
allowed  to  receive  that  they  are  made  liable  to 
pay  twice  the  interest.  The  act  of  Congress 
enacts  that  every  such  association  *'may  take, 
receive,  reserve  and  charge  on  any  loan  or 
discoimt  made,  or  upon  any  note,  bill  of  ex- 
change, or  other  evidences  of  debt,  interest  at 
the  rate  allowed  by  the  laws  of  the  state  or  ter- 
ritory where  the  bank  is  located,  and  no  more; 
except  that  where,  by  the  laws  of  any  state,  a 
different  rate  is  limited  for  banks  of  issue,  or- 
ganized imder  state  laws,  the  rate  so  limited 
shall  he  allowed  for  associations  organized  in 
any  such  state  imder  the  act."  What,  then 
were  the  rates  of  interest  allowed  in  Missouri 
when  the  loans  were  made  by  the  defendants 
that  are  alleged  to  have  been  usurious?  It  is 
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admitted  to  have  been  ten  per  cent  per  annum, 
allowed  to  all  persons,  except  banks  of  issue 
organized  under  the  laws  of  the  state,  and 
they  were  allowed  to  charge  and  receive  only 
eight  per  cent. 

The  claim  of  the  plaintiff  is,  that  the  general 
provision  of  the  act  of  Congress,  that  national 
banking  associations  may  charge  and  receive 
interest  at  the  rate  allowed  by  the  laws  of  the 
state  where  they  are  located,  has  no  application 
to  the  case  of  these  defendants,  and  that  they 
are  restricted  to  the  rate  allowed  to  banks  of  is- 
sue of  the  state,  that  is,  to  eight  per  cent.  This, 
we  think,  cannot  be  maintained.     The  act  of 
Congress  is  an  enabling  statute,  not  a  restrain- 
ing one,  except  so  far  as  it  fixes  a  maximum 
rate  in  all  cases  where  state  banks  of  issue  are 
not  allowed  a  greater.   There  are  three  provi- 
sions in  section  30,  each  of  them  enabling.  If  no 
rate  of  interest  is  defined  by  state  laws,  seven 
per  cent  is  allowed  to  be  charged.     If  there 
is  a  rate  of  interest  fixed  by  state  laws  for 
lenders  generally,  the  banks  are  allowed  to 
charge  that  rate,  but  no  more;  except  that  if 
state  banks  of  issue  are  allowed  to  reserve  more, 
the  same  privilege  is  allowed  to  national  bank- 
ing  associations.     Such,   we   think,    is    the 
*fair  construction  of  the  act  of  Con-  [*412 
gress,  entirely  consistent  with  its  words  and 
with  its  spirit.    It  speaks  of  allowances  to  na- 
tional banks  and  limitations  upon  state  banks, 
but  it  does  not  declare  that  the  rate  limited  to 
state  banks  shall  be  the  maximum  rate  allowed 
to  national  banks.    There  can  be  no  question 
that  if  the  banks  of  issue  of  Missouri  were  al- 
lowed to  demand  interest  at  a  higher  rate  than 
ten  per  cent  national  banks  might  do  likewise. 
And  this  would  be  for  the  reason  that  they 
would  then  come  within  the  exception  made  by 
the  statute,  that  is,  the  exception  from  the  op: 
oration  of  the  restrictive  words    "no    more" 
than  the  general  rate  of  interest  allowed  by 
law.  But  if  it  was  intended  they  should  in  no 
case  charge  a  higher  rate  of  interest  than  state 
banks  of  issue,  even  though  the  general  rule  was 
greater;  if  the  intention  was  to  restrict  rather 
than  to  enable,  the  obvious  mode  of  expressing 
such  an  intention  was  tO  add  the  words  "and 
no  more,"  as  they  were  added  to  the  preceding 
clause  of  the  section.     The  absence  of  those 
words,   or   words   equivalent,    is    significant. 
Coupled  with  the  general  spirit  of  the  act,  and 
of  all  the  legislation  respecting  national  banks, 
it  is  controlling.  It  cannot  be  doubted,  in  View 
of  the  purpose  of  Congress  in  providing  for  the 
organization  of  national  banking  associations, 
that  it  was  intended  to  give  them  a  firm  footing 
in  the  different  states  where  they  might  be  lo- 
cated.   It  was  expected  thev  would  come  into 
competition  with  state  banks,  and  it  was  in- 
tended to  give  them  at  least  equal  advantages 
in  such  competition.  In  order  to  accomplish  this 
they  were  empowered  to  reserve  interest  at  the 
same  rates,  whatever  those  rates  might  be,  which 
were  allowed  to  similar  state  institutions.  This 
was  considered  indispensable  to  protect  them 
against   possible  imfriendly  state  legislation. 
Obviously,  if  state  statutes  should  allow  to  their 
banks  of  issue  a  rate  of  interest  greater  than  tne 
ordinary  rate  allowed  to  natural  persons,  na- 
tional banking  associations  could  not  compete 
with  them,  unless  allowed  the  same.     On  the 
other  hand,  if  such  associations  were  restricted 
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to  the  rates  allowed  by  the  statute  of  the  state 
to  banks  which  might  be  authorized  by  the  state 
413*]  laws,  ^unfriendly  legislation  might 
make  their  existence  in  the  state  impossible.  A 
rate  of  interest  might  be  prescribed  so  low  that 
banking  could  not  be  earned  on  except  at  a  cer- 
tain loss.  The  only  mode  of  guarding  against 
such  contingencies  was  that  which,  we  think, 
Congress  adopted.  It  was  to  allow  to  national 
associations  the  rate  allowed  by  the  state  to 
natural  persons  generally,  and  a  higher  rate,  if 
state  banks  of  issue  were  authorized  to  charge 
a  higher  rate.  This  construction  accords  with 
the  purpose  of  Congress,  and  carries  it  out.  It 
accords  with  the  spirit  of  all  the  legislation  of 
Congress.  National  banks  have  been  national 
favorites.  They  were  established  for  the  pur- 
pose, in  part,  of  providing  a  currency  for  the 
whole  country,  and  in  part  to  create  a  market 
for  the  loans  of  the  general  government.  It 
could  not  have  been  intended,  therefore,  to 
expose  them  to  the  hazard  of  imfriendly  legis- 
lation by  the  states,  or  to  ruinous  competition 
with  state  banks.  On  the  contrary,  much  has 
been  done  to  insure  their  taking  the  place  of 
state  banks.  The  latter  have  been  substantially 
taxed  out  of  existence.  A  duty  has  been  im- 
posed upon  their  issues  so  large  as  to  manifest 
a  purpose  to  compel  a  withdrawal  of  all  such 
issues  from  circulation.  In  harmony  with  this 
policy  is  the  construction  we  think  should  be 
given  to  the  30th  section  of  the  act  of  Congress 
we  have  been  considering.  It  gives  advantages 
to  national  banks  over  their  sSeite  competitors. 
It  allows  such  banks  to  charge  such  interest  as 
state  banks  may  charge,  and  more,  if  by  the 
laws  of  the  state  more  may  be  charged  by  nat- 
ural persons. 

Thfi  result  of  this  is  that  the  defendants,  in 
receiving  nine  per  cent  interest  upon  the  loans 
made  by  them,  have  not  transgressed  the  act 
of  Congress  and,  consequently,  they  are  under 
no  liability  to  the  plaintiff. 

The  judgment  is  affirmed. 


421»]  'A.  AND  G.  MILTENBERGER,  as  A. 
Miltenberger  k  Co.,  Plffa,  in  Err., 

V. 

EDWIN  G.  COOKE. 

(See  S.  a  18  Wall.  421-430.) 

Drafts  taken  by  collector  for  ta^xes,  when  en- 
forceable—<oritten  promise  to  accept  drafts, 
effect  of. 

Where,  under  the  act  requiring  all  taxes  to  be 
paid  in  gold  and  silver,  the  collector  took  drafts  in 
payment  of  taxes  and  charged  himself  with  the 
amount  and  reported  it  to  the  goyernment  as  paid, 
such  drafts  can  be  enforced  by  the  collector. 

A  written  promise  of  the  drawees  to  accept 
drafts  is  equivalent  to  acceptance,  and  may  be  en- 
forced, although  the  drawees  have  voluntarily 
S laced  out  of  their  hands  the  fund  on  which  the 
rafts  were  drawn. 

[Na  93.] 

Argued  Jan.  6,  1874.      Decided  Jan,  19,  1874. 

IN  ERROR  to  the  Fourth  District  Court  of 
the  State  of  Louisiana. 
Cooke  sued  the  plaintiffs  in  error,  in  the 
court  below,  upon  certain  drafts  drawn  by  Ca- 
ruthers  &  Co.  upon  Miltenberger  &  Co.,  and  in- 
dorsed to  him  under  the  circumstances  stated 
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in  the  opinion.  The  district  court  rendered  judg- 
ment in  favor  of  the  defendants,  dismissing  the 
suit.  This  judgment  was  reversed  in  the  mt- 
preme  court  of  the  state,  on  appeal,  and  judg- 
ment entered  for  the  plaintiff.  The  plaintiff 
carried  a  certified  copy  of  the  decree  to  the  4th 
district  court,  and  execution  was  issued.  The 
defendants  then  sued  out  this  writ  of  error. 

Messrs.  J.  A.  Campbell  and  Dnnean  G. 
Campbell,  for  plaintiffs  in  error: 

The  interest  of  the  United  States  requires 
that  the  collector  shall  not  have  power  to  en- 
force the  contract  which  so  manifestly  violates 
the  laws. 

"Courts  are  instituted  to  carry  into  effect  the 
laws  of  a  country;  how  can  they  then  become 
auxiliary  to  the  consiunmation  of  violations  of 
law?  .  .  .  There  can  be  no  civil  right 
where  there  can  be  no  legal  remedy,  and  there 
can  be  no  legal  remedy  for  that  which  is  itself 
ill^al." 

Bk.  V.  Owens,  2  Pet.  527. 

'*To  enforce  a  contract  which  began  with 
the  corruption  of  a  public  officer  and  progressed 
in  the  practice  of  knoWn  and  wilful  deception 
in  its  execution,  can  never  be  consummated  or 
sanctioned  by  any  court." 

Bartle  v.  Nutt,  4  Pet.  184. 

"It  has  been  long  settled  that  a  promise, 
made  in  consideration  of  an  act  which  is  pro- 
hibited by  law,  is  void." 

Cradg  v.  Mo.  4  Pet.  410;  Hanauer  v.  Wood" 
ruff,  ante,  224. 

An  agreement,  the  natural  effect  of  which 
is  to  induce  a  public  officer  to  neglect,  evade  or 
violate  his  duty,  is  prohibited. 

Strong  v.  Thompkins,  8  Johns.  98 ;  Hatch  ▼. 
Mann,  15  Wend.  44;  Denny  v.  Lincoln,  5  Mass. 
385,  541;  Marsh  v.  Oold,  2  Pick.  284;  3  J.  J. 
M.  621;  1  La.  Ann.  178,  419.      . 

Messrs.  O.  D.  Barrett  and  Oeo.  G.  Wright, 
for  defendant  in  error: 

We  do  not  propose  to  show  that  the  written 
promise  to  accept  was  an  absolute  acceptance; 
that  this  was  available  to  the  holder  of  the 
drafts,  whether  he  knew  of  such  promise  or  not; 
and  much  more  so,  if  4ie  had  such  knowledge  and 
acted  upon  it.  Nor  need  we  take  time  to  show 
that,  by  their  letter  and  promise,  Miltenberger 
&  Co.  necessarily  obligated  themselves  to  pay 
all  drafts  made  according  to  the  terms  of  such 
promise-  Nor  again ;  that,  treated  as  acceptors, 
they  could  not  be  exonerated  otherwise  than  by 
payment  or  release.  These  propositions  are  so 
evidently  among  the  "fundamentals  of  the  law" 
that  authorities  are  not  needed  in  their  support; 
and  so,  too,  is  it  of  the  rule,  that  Miltenberger 
&  Co.  have  no  right  to  inquire  whether  the  hold- 
er of  those  draf te,  negotiable  paper,  indorsed  as 
they  were  in  blank,  is  or  is  not  the  real  owner. 

The  judgment  becomes  res  judicata,  and  that 
is  sufficient  for  them. 

Then  what  is  there  of  this  case?  If  anything, 
it  is  that  the  transaction  was  criminal  on  the 
part  of  Cooke,  or  at  least  so  contrary  to  his  duty 
as  a  public  officer  that  he  cannot  invoke  the  aid 
of  a  court  to  enforce  it.  And  this  is  predicated 
upon  the  proposition  that  the  revenues  under 
the  statute  could  only  be  collected  in  money, 
gold,  silver  or  treasury  notes ;  that  this  was  an 
attempt  to  exchange  the  public  revenue  for  oth- 
er funds,  or  to  accept  something  else  than  mon- 
ey for  such  taxes  and  was,  therefore,  a  violation 
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of  law,  was,  if  an  exchange  for  other  fulids,  em- 
bezzlement, hence  illegal  and  void.  It  is  a  total 
penrersion  of  the  statute  and  all  the  law  oo 
this  subject,  to  thus  characterize  this  simpk, 
natural,  not  uncommon  and  even,  under  the  clr- 
eumstances,  necessary  transaction.  In  the  com- 
mercial and  business  world,  nothing  is  more 
common  than  to  receive  just  such  drafts  as  a 
means  to  collect  and  forward  money,  both  in 
individual  and  public  transactions.  If  this  act 
was  criminal,  then  it  would  be  equally  so  if 
Cooke,  having  the  money  in  his  hands  duly  col- 
lected from  Caruthers  &  Co.,  or  anyone  else, 
had  taken  a  draft  on  Miltenberger  &  Co.,  which 
they  had  agreed  to  accept  or  had  accepted  in 
proper  form  after  it  was  made;  and  this,  too, 
as  the  means  of  getting  the  money  into  the 
hands  of  the  proper  depositary.  It  would  ab- 
solutely prohibit  the  adoption  of  the  means 
that  obtam  in  the  business  world  for  transmit- 
ting money  from  one  place  to  another  by  a  pub- 
lic officer,  and  he  would  be  left  no  alternative 
but  to  carry  it  on  his  person,  at  ever  so  great 
hazard  to  mmself  and  the  funds. 

Cooke  does  not  sue  as  collector.  Suppose  he 
had  paid  the  money  for  Caruthers  &  Co.  upon 
their  request,  is  there  any  doubt  but  that  he 
could  maintain  an  action  for  the  amount  thus 
paid?  And  Miltenberger  &  Co.  have  done  noth- 
ing more  than  assume  to  pay  for  Caruthers  & 
Co.  And  is  there  any  reason  in  law  or  morals 
why  they  should  not  so  fulfil  their  promise? 
To  talk  about  this  being  an  exchange  of  funds, 
or  an  unauthorized  method  of  collecting  the 
public  funds,  is  a  strange  perversion  of  a  plain 
and  in  every  respect  (on  Cooke's  part)  honest 
transaction.  There  was  no  illegal  or  criminal 
act  out  of  which  the  contract  could  or  did 
Rrow,  and  there  was,  therefore,  no  taint  to  in- 
fect or  vitiate  those  drafts. 

KeUey  v.  Noyea,  43  N.  R  209;  Bk.  y.  Dillon^ 
90  Vt.  122. 

A  party  having  the  right  to  set  up  the  illegal- 
ity of  a  contract  may  waive  it,  and  if  he  pays 
the  money  he  cannot  reclaim  it.  If  the  money 
be  paid  to  a  third  person  for  the  other  party 
(payee),  it  is  not  for  such  party  to  set  up  the 
illegality  of  the  contract  and  withhold  the 
money.  , 

So  held  in  McBlair  v.  Oihhea,  17  How.  236, 
16  L.  ed.  134;  Brooks  v.  Martin,  2  Wall.  80,  17 
L.  ed.  736;  Faikney  v.  Reyrums,  4  Burr.  2069; 
Petrie  v.  Hannay,  3  T.  R.  418;  Tenant  v.  Elli- 
ott, 1  Bos.  &  P.  3 ;  Farmer  v.  Russell,  1  Bos.  & 
P.  296. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  fourth  district 
court  of  the  state  of  Louisiana.  The  defendant 
in  error  was  the  plaintiflf  in  the  court  below. 

The  question  presented  for  our  determination 
is,  whether  the  securities  upon  which  the  judg- 
ment was  recovered  are  fatally  tainted  with 
illegality. 

O)oke  was  the  collector  of  internal  revenue 
for  one  of  the  collection  districts  of  Mississippi. 
Curtis  was  his  deputy.  New  Orleans  was  the 
427*]  designated  place  of  deposit  for  the  'rev- 
enue  collected.  In  the  state  oi  things  then  exist- 
inff  in  Mississippi,  it  was  dangerous  for  the 
collector  to  have  money  about  him.  He,  there- 
fore, advertised  that  he  would  receive  payment 
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of  the  tax  upon  cotton  by  drafts  upon  New 
Orleans.  He  took  such  drafts  instead  of  money 
as  a  matter  of  safety.  Nearly  all  the  revenue 
paid  was  thus  collected.  He  received  a  half 
million  of  dollars  or  more  in  this  way.  All  the 
drafts  taken  were  paid,  except  those  in  question 
in  this  case  and  one  or  two  others.  None  were 
received  but  such  as  were  considered  good.  The 
collector  was  authorized  to  transmit  to  New 
Orleans  the  moneys  collected,  by  buying  ex- 
change. When  the  drafts  were  given  the  bales 
were  marked  as  if  the  tax  had  been  paid,  and 
the  requisite  permit  for  their  removal  was  de- 
livered. The  drafts  in  question  were  taken  by 
Curtis,  by  the  authority  of  Cooke,  and  indorsed 
by  the  former  to  the  latter.  They  were  all  re- 
ceived for  the  tax  not  otherwise  paid,  upon 
cotton  shipped  to  Miltenberger  &  Co.  by  Caru- 
thers k  Co.,  the  drawers  of  the  drafts.  Caru- 
thers &  Co.  drew  them  pursuant  to  a  letter 
from  the  plaintiffs  in  error,  which,  under  such 
circumstances,  authorized  them  to  be  drawn, 
and  promised  to  accept  and  pay  them.  Curtis 
took  the  drafts  upon  the  faith  of  this  letter. 
Miltenberger  &  Co.  were  advised  at  the  time  of 
the  drawing  of  each  draft  and  of  the  shipment 
of  the  cotton,  upon  which  it  was  founded. 
Cooke,  in  these  as  in  all  other  instances  of  the 
kind,  reported  the  tax  to  the  government  as 
paid,  and  charged  himself  accordingly,  and  was 
so  charged  upon  the  books  of  the  treasury  de- 
partment. He  considered  the  tax  paid  by  such 
transactions  and  the  drafts  wholly  at  his  risk. 
The  proper  officers  of  the  revenue  bureau,  with 
knowledge  of  the  facts,  have  left  his  account 
open  as  to  the  amoimt  of  these  drafts,  and 
given  him  time  to  collect  them. 

Such  is  the  case  upon  the  facts  as  presented 
in  the  record. 

The  act  of  Aug.  6,  1846,  Bright.  Dig.  888, 
requires  all  taxes  and  duties  accruing  to  the 
government  to  be  paid  in  gold  and  silver,  or 
treasury  notes.  The  act  of  July  13,  1866  ( 14 
Stat,  at  L.  98) ,  imposed  a  tax  'of  three  [•428 
cents  per  pound  upon  all  cotton  raised  in  the 
United  States,  and  required  the  tax  to  be  paid 
in  the  district  where  it  was  produced  before  its 
removal,  with  an  exception  which  does  not  af- 
fect this  case.  The  collector,  upon  receiving 
payment,  was  required  to  mark  the  bales  and 
packages  accordingly,  and  to  give  the  owner  or 
person  in  charge  of  the  cotton  a  permit  for  its 
removal,  stating  the  amoimt  and  paym^it  of 
the  tax,  the  time  and  place  of  payment,  and  the 
marks  upon  the  bales  and  packages,  so  that 
they  could  be  identified;  and  it  was  made  his 
duty  to  keep  an  account  of  all  cotton  inspected 
and  of  the  marks  and  identifications,  and  of  all 
permits  for  removal  issued,  and  of  all  his  trans- 
actions in  relation  thereto,  and  to  make  full  re- 
turns monthly  to  the  commissioner  of  internal 
revenue. 

The  judgment  of  the  court  below  must  be 
sustained  upon  several  grounds : 

As  between  the  parties,  the  tax  was  paid  by 
Cooke  for  Caruthers  k  Co.  His  marking  the 
bales,  giving  the  permit,  charging  himself  with 
the  amount,  and  reporting  it  to  the  government 
as  paid,  had  that  effect.  The  result  was  the 
same  to  Caruthers  &  Co.  as  if  so  much  money 
had  been  advanced  at  their  request,  and  so  ap- 
plied for  their  benefit.  They  were  permitted  to 
ship  the  cotton  to  the  plaintiffs  in  error,  in  all 
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raspects  as  if  the  money  had  been  actually  paid 
and  the  requisite  vouchers  had  been  given  upon 
the  basis  of  such  payment.  The  assumpsit  of 
the  collector  supplied  the  place  of  the  money. 
Ko  demand  has  been  made,  by  the  government 
agpainst  Caruthers  &  Ck).  They  have  had  the 
full  benefit  of  the  arrangement.  As  between 
them  and  Cooke,  the  transaction  is  as  if  Cooke 
had  lent  Caruthers  k  Co.  the  amount  in  gold 
or  silver,  or  treasury  notes,  with  one  hand,  and 
received  it  back  with  the  other.  It  has  been 
held  that  promissory  notes  given  under  such 
circumstances  can  be  enforced  by  the  payee.  Bk, 
V.  DiUon,  30  Vt.  122;  Kelley  v.  Noyes,  43  N.  H. 
211;  Smith  v.  Mawhood,  14  Mees.  &  W.  463. 
420*1  'Conceding  that  the  transaction  was 
illegal,  the  statutory  provisions  relied  upon  by 
the  plaintiffs  in  error  are  for  the  protection  and 
benefit  of  the  United  States,  and  it  was  for  the 
latter  to  object  or  not  as  they  deemed  proper. 
In  this  view  of  the  case,  they  could  have  re- 
pudiated the  transaction  and  called  upon  Caru- 
thers &  Co.  for  payment.  With  full  knowledge 
of  the  facts  they  chose  not  to  do  so.  The  matter 
was  one  between  them  and  their  agent.  The 
option  to  object  belonged  to  the  government 
and  cannot  be  exercised  by  those  who  have  not 
and  could  not  have  been  injured. 

The  written  promise  of  the  plaintiffs  in  error 
to  accept  these  drafts  was  equivalent  to  accept- 
ance. No  question  is  raised  upon  that  subject 
by  their  coimsel.  After  notice  of  the  drawing  of 
the  drafts,  and  the  sale  of  the  cotton,  th^  had 
so  much  money  in  their  hands  to  be  applied 
according  to  their  engagement.  There  was  no 
stipulation  between  them  and  Cooke.  Their 
contract  was  with  Caruthers  &  Co.  When  the 
mon^  was  received  for  the  cotton  th^  held  it 
in  trust  for  Cooke,  and  their  sole  duty  and  busi- 
ness in  relation  to  it  was  to  pay  it  over  upon 
the  drafts  when  called  for>  according  to  their 
agreement.  If  th^  paid  it  to  Caruthers  &  Co. 
they  did  so  in  their  own  wrong.  The  fact  in 
nowise  affected  their  liability  to  Cooke  and  is 
not  an  element  in  the  case  to  be  considered.  In 
no  view  can  they  be  permitted  to  keep  the 
mon^  for  their  own  use,  or  avail  themselves  of 
a  payment  made  in  violation  of  Cooke's  rights 
and  their  duty.  Th^  can  no  more  object  to  the 
consideration  of  the  drafts  than  if  the  money 
were  still  in  their  hands.  For  the  purposes  of 
this  case,  it  must  be  r^arded  as  there  when 
payment  of  the  drafts  was  demanded. 

It  is  a  consideration  of  weight,  though  not 
controlling,  that  there  is  nothing  disclosed 
which  looks  like  fraud  on  the  part  of  the  de- 
fendant in  error.  There  was  neither  conceal- 
ment, indirection,  nor  oppression.  Nothing  be- 
yond the  tax  was  demanded  or  stipulated  to  be 
paid.  Caruthers  &  Co.  received  in  full  the  con- 
sideration upon  which  the  drafts  were  drawn, 
and  the  defendants  in  full,  the  consideration 
upon  which  they  agreed  to  accept  and  pay 
430*1  them.  It  would  'be  contrary  to  equity 
and  good  conscience,  as  well  as  the  law,  to  per- 
mit the  plaintiffs  in  error  to  cast  upon  the  de- 
fendant in  error  the  burden  of  the  loss  to  which 
tbey  have  endeavored  to  subject  him. 

The  judgment  of  the  Fourth  District  Court 
is  affi/rmed. 
866 


THOMAS  J.BARTHOLOW  ei  oZ.,  Plffs.  in  Err., 

V, 

WILLIAM  C.  BEAN,  Assignee  of  Charles  a 
Kintzing,  Bankrupt. 

(See  S.  C.  18  Wall.  635-642.) 

Payment f  when  unlawful  under  Bankrupt  Aei 
— when  payment  may  he  refused  by  holder. 

1.  A  payment  on  a  note,  which  would  ordinaritv 
be  an  unlawful  preference  under  the  bankrupt  act, 
is  not  rendered  lawful  because  an  indorser  thereon 
who  is  liable  on  the  note,  Is  solvent. 

2.  A  holder  of  a  note  may  refuse  to  receive  pay- 
ment of  the  principal  debtor  without  losing  his 
claim  upon  the  indorser,  when  the  payment  would 
be  a  preference  of  a  creditor  forbidden  by  the  bank- 
rupt law. 

[No.  171.1 
Submitted  Deo.  24, 1875.  Decided  Jan.  19, 1874. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  action  was  commenced  in  the  district 
court  of  the  United  States  for  the  eastern  dis- 
trict of  Missouri,  by  Bean,  the  defendant  in 
error,  as  assignee  in  bankruptcy  of  Charles  S. 
Kintzing,  to  recover  of  the  defendants,  now 
plaintiffs  in  error,  the  amoimt  of  a  promissory 
note,  made  bv  Kintzing  &  Co.  to  defendants, 
and  paid  to  tnem,  as  was  alleged,  after  the  in- 
solvency of  Kintzing  was  known  to  defendants, 
and  with  a  view  to  give  a  preference  to  credit- 
ors, contrary  to  the  bankrupt  act.  The  facta 
are  sufficiently  stated  in  the  opinion.  Upon  the 
first  trial  the  district  court  decided  in  lavor  of 
the  defendants  (plaintiffs  in  error)  on  the 
ground  that  a  compromise,  which  was  alleged 
to  have  been  made,  relieved  Kintzing  &  Co. 
from  their  insolvent  condition.  This  judgment 
was  reversed  by  the  circuit  court,  and  the  case 
again  tried  in  the  district  court.  Upcm  this 
trial,  judgment  was  for  the  plaintiff,  and  thia 
judgment  having  been  affirmed  by  the  circuit 
court,  the  defendants  brought  the  case  to  thia 
court. 

Mr.  Richard  H.  Spencer  and  0.  If. 
Mathews  for  plaintiffs  in  error,  cited: 

Ahl  V.  Thomer,  3  Nat.  Bk.  Reg.  29;  2  Am. 
Law  Times,  104;  Abbott  v.  Pomfret,  1  Scott, 
470 ;  1  Bing.  N.  C.  462. 

Messrs.  Natlian  Myers  and  Edmund  T. 
Allen,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  were  bankers  in  the 
city  of  St.  Louis,  with  whom  Kintzing  &  Co. 
kept  a  bank  account,  and  they  had  discounted 
the  note  of  Kintzing  &  Co.,  for  $2,500,  dated 
July  15,  1869,  payable  in  sixty  days,  indorsed 
by  J.  'B.  Wilcox.  Before  its  maturity,  [*640 
Wilcox,  who  was  solvent,  waived  protest  and 
notice,  and  the  note  remained  unpaid  until  Au- 
gust 9,  when  Kintzing  paid  the  amoimts  to 
plaintiffs  in  error.  In  the  meantime  Kintzing 
ic  Co.  failed  in  business,  and  in  February  at- 
tempted a  composition  with  their  creditors  at 
seventy  cents  on  the  dollar,  in  notes  payable  in 
six,  twelve,  and  eighteen  months.  The  plaintiffs 
in  error  did  not  sign  this  agreement,  though 
they  knew  of  it,  and  that  effort  seems  to  have 
failed.  It  must  be  conceded  that  Kintzing  was 
utterly  insolvent  when  he  paid  the  note,  .and 
this  must  have  been  known  to  plaintiffs  in 
error.     A   petition   in   bankruptcy   was   filed 
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acainst  Kintzing  within  less  than  four  months 
after  the  payment  of  the  note,  and  Bean,  the 
defendant  in  error,  having  been  appointed  as- 
signee, brought  the  present  suit  to  recover  the 
money  so  paid,  as  being  a  preference  of  a  cred- 
itor forbidden  by  the  bankrupt  law. 

If  it  were  a  transaction  solely  between  Kintz- 
ing and  the  bankers  there  seems  to  be  no  rea- 
son to  doubt  that  the  payment  was  such  a  pref- 
erence as  would  enable  the  assignee  to  recover 
it  back.  But  the  case  is  not  a  little  embar- 
rassed by  the  fact  that  the  indorser,  Wilcox, 
was  solvent,  and  was  liable  on  the  note  to  the 
bankers;  and  the  question  arises  whether,  un- 
der such  circumstances,  they  were  at  liberty  to 
refuse  to  receive  payment  of  the  principal 
without  losing  their  claim  upon  the  indorser, 
who  was  probably  a  mere  accommodation  sure- 
ty.   It  is  a  question  not  without  difficulty. 

It  is  very  true  that  an  ingenious  argument  is 
made  to  show  that  by  an  arrangement  between 
Kintzing  and  his  partner  the  former  assumed 
all  the  debts  under  the  attempted  compromise, 
and  took  all  the  property  of  the  former;  and 
that,  by  reason  of  the  partial  success  of  the  com- 
promise, Kintzing  was  no  longer  insolvent.  But 
the  facts  in  the  finding  of  the  court  leave  no 
room  to  doubt  that  Kintzing  was  after  the  fail- 
ure, always  insolvent,  in  the  sense  of  being  un- 
able to  pay  his  current  overdue  debts,  and  of 
this  plaintiffs  could  not  be  unaware,  since  they 
641  *  ]  held  the  note,  on  *which  they  received 
the  money  now  sued  for,  about  five  months  after 
its  maturity,  without  payment,  and  without 
their  signing  the  compromise  pap^r-  They  must, 
therefore,  have  known  that,  in  tne  sense  of  the 
bankrupt  law,  Kintzing  had  been  insolvent  for 
months  before  they  received  payment. 

Does  the  fact  that  Wilcox,  the  indorser, 
was  solvent,  and  was  liable,  change  the  rule  as 
to  payment  as  a  preference? 

The  statute  in  express  terms  forbids  such 
preference,  not  only  to  an  ordinary  creditor  of 
the  buikrupt,  but  to  any  person  who  is  under 
any  liability  for  him;  and  it  not  only  forbids 
payment,  but  it  forbids  any  transfer  or  pledge 
of  property  as  security  to  indemnify  such  per- 
sons. It  is,  therefore,  very  evident  that  the 
statute  did  not  intend  to  place  an  indorser  or 
other  surety  in  any  better  position  in  this  re- 
gard than  the  principal  creditor,  and  that  if 
the  payment  in  the  case  before  us  had  been 
oAde  to  the  indorser,  it  would  have  been  recov- 
erable by  the  assignee.  If  the  indorser  had  paid 
the  note,  as  he  was  legally  bound  to  do,  when 
it  fell  due,  or  at  any  time  afterwards,  and  then 
received  the  amount  of  the  bankrupt,  it  could 
certainly  have  been  recovered  of  him ;  or  if  the 
money  had  been  paid  to  him  directly  instead  of 
the  holder  of  the  note,  it  could  have  been  recov- 
ered; or  if  the  money  or  other  property  had 
been  placed  in  his  hand  to  meet  the  note  or  to 
secure  him  instead  of  paying  it  to  the  bankers, 
he  would  have  been  liaole.  He  would  not,  there- 
fore, have  been  placed  in  anv  worse  position 
than  he  already  occupied  if  the  holders  of  the 
note  had  refused  to  receive  the  money  of  the 
bankrupt.  It  is  very  obvious  that  the  statute 
intended,  in  pursuit  of  its  policy  of  equal  dis- 
tribution, to  exclude  both  the  holder  of  the 
note,  and  the  surety  or  indorser  from  the  right 
to  receive  payment  from  the  insolvent  bankrupt. 
It  is  forbidden.  It  is  called  a  fraud  upon  the 
18  Wall. 


statute  in  one  place  and  an  evasion  of  it  in  an- 
other. It  was  made  by  the  statute  equally  the 
duty  of  the  holder  of  the  note  and  of  the  in- 
dorser to  refuse  to  receive  such  a  payment. 

Under  these  circuipstances,  whatever  might 
have  been  *the  right  of  the  indorser,  in  [*M2 
the  absence  ot  the  bankrupt  law,  to  set  up  a 
tender  by  the  debtor  and  a  refusal  of  the  note- 
hold<ir  to  receive  payment,  as  a  defense  to  a 
suit  against  him  as  indorser,  no  court  of  law 
or  equity  could  sustain  such  a  defense,  while 
that  law  furnishes  the  paramount  rule  of  con- 
duet  for  all  the  parties  to  the  trp.nsaction;  and 
when  in  obeying  the  mandates  of  that  law  the 
indorser  is  placed  in  no  worse  position  than  he 
was  before,  while  by  receiving  the  money  the 
holder  of  the  note  makes  himself  liable  to  a 
judgment  for  the  amount  in  favor  of  the  bank- 
rupt's assignee,  and  loses  his  right  to  recover, 
either  of  the  indorser  or  of  the  bankrupt's  es- 
tate. 

We  are  of  opinion,  therefore,  notwithstand- 
ing the  hardship  of  the  case,  which  is  more  ap- 
parent than  real,  that  the  payment  must  be 
held  to  be  a  preference  within  the  bankrupt 
law,  and  that  the  judgment  of  the  court  below, 
that  the  assignee  should  recover  it,  must  he  af- 
firmed. 

662*]  VOHN  JONES  et  al,  Plffs.  in  Err,, 

V. 

UNITED  STATES. 

(See  S.  C.  18  Wall.  662,  663.) 

Insufficient  defense  hy  sureties,  in  Postmaster's 

bond* 

A  plea  to  an  action  by  the  government  on  a  post- 
master's bond,  by  the  sureties  therein,  that  they 
were  discharged  because  the  auditor  of  the  post- 
office  department  had  full  notice  of  defalcation  and 
embezzlement  of  funds  of  the  plaintiff  before  him, 
and  yet  negligently  permitted  said  postmaster  to 
remain  In  office,  whereby  he  was  enabled  to  com- 
mit the  alleged  default  and  embezzlement,  does  not 
constitute  any  defense  to  the  action. 

[No.  143.] 
Argued  Jan.  15, 1874.      Decided  Jan,  19y  1874. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 

The  case  is  stated  by  the  court. 

Mr,  P.  Phillips,  tor  plaintiff  in  error: 

The  plea,  which  is  inartificially  drawn,  pre- 
sents the  fact  that  the  default  had  occurred 
more  than  two  years  before  the  commencement 
of  the  action. 

Further,  that  this  default  was  well  known 
to  the  plaintiff,  and  with  this  knowledge  Quil- 
lian  was  continued  in  office.  The  default  is 
characterized  in  the  plea  as  a  "defalcation  and 
embezzlement."  The  demurrer  admits  all 
these  allegations. 

The  3d  section  of  the  act  Mar.  3,  1825  (4 
Stat.  102 ) ,  after  requiring  a  bond,  conditioned 
"for  the  faithful  discharge  of  all  the  duties  of 
such  postmaster  required  by  law,  or  which  may 
be  required  by  any  instruction  or  general  rule 
for  the  government  of  the  department,"  goes 
on  to  provide,  "that  if  default  shall  be  made 
by  the  postmaster  aforesaid,  at  any  time,  and 
the  postmaster  general  shall  fail  to  institute 
suit  against  sucli  postmaster  and  said  sureties 
for  two  years  from  and  after  such  default  shall 
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made,  tiien  and  in  that  case  the  said  sureties 
shall  not  be  liable  to  the  United  States,  nor 
■hall  suit  be  instituted  against  them." 

Independent  of  this  limitation,  the  plea 
avers  that  the  sureties  are  not  and  ought  not 
to  be  held  liable  for  default  committed  by  the 
pKostmaster,  after  the  government  had  full  no- 
tice that  he  had  been  guilty  of  embezzlement. 

Assuming  that  the  government  is  subject  to 
the  same  legal  obligation  that  would  be  im- 
posed on  an  individual  occupying  the  like  posi- 
tion, it  ought  not  to  be  allowed  to  recover. 

If  A  becomes  liable  for  the  faithful  discharge 
of  duty  by  B,  as  clerk  for  C,  and  it  should  come 
to  the  knowledge  of  C  that  B  had  embezzled  his 
funds,  but,  notwithstanding,  G  continues  him 
in  his  employment,  it  would  be  a  fraud  on 
A,  ignorant  of  this  embezzlement,  to  hold  him  re- 
sponsible for  any  subsequent  act  of  dishonesty. 

We  say,  in  this  case,  that  the  knowledge  of 
the  government  that  Quillian  had  embezzled 
its  funds,  should  have  caused  his  inunediate 
dismissal.  This  would  have  terminated  the 
liability  of  his  sureties,  and  limited  it  to  the 
amount  then  due.  But  wh^i  the  government 
chooses  to  continue  in  office  one  known  to  have 
committed  such  an  act,  it  takes  upon  itself  the 
trust  of  his  future  honesty. 

Messrs.  Geo,  H.  Williams,  Atty.  Gen,,  and  S. 
F.  Phillips,  Solioitor  Oen.,  for  defendant  in 
error* 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 
This  was  an  action  of  debt  on  the  official  bond 

g'ven  by  the  defendant  first  named  in  the  dec- 
ration  for  the  faithful  discharge  of  his  duty 
as  deputy  postmaster,  and  the  other  defend- 
ants were  his  sureties.  Process  was  issued  and 
served  upon  the  present  plaintiffs,  but  the  mar- 
shal returned  that  he  ''Could  not  find  the  prin- 
cipal." Appearance  was  entered  by  the  sure- 
ties, and  they  filed  several  pleas,  all  of  which 
except  the  second  were  subsequently  withdrawn 
and  to  that  the  plaintiffs  demurred.  Hearing 
was  had  upon  the  demurrer,  and  the  court  sus- 
tained the  demurrer  and  overruled  the  plea. 

Nothing  remained  to  be  done  except  to  ascer- 
tain the  amount  due  to  the  plaintiffs;  and  for 
that  purpose  a  jury  was  called  and  they  re- 
turned their  verdict  for  the  plaintiffs  in  the 
sum  of  $1,756.47,  principal,  with  interest 
thereon  from  the  17th  of  October,  1868,  at  six 
per  cent.  Judgment  was  accordingly  entered 
for  the  plaintiffs. 

Interest  was  included  to  May  6,  1871,  the 
date  of  the  verdict,  which  made  the  judgment 
exceed  $2,000.  No  exceptions  were  taken  by 
either  party,  but  the  defendants  sued  out  a  writ 
of  error  and  removed  the  cause  into  this  court. 

Since  the  cause  was  entered  here,  the  defend- 
ants in  the  court  below  assign  for  error  the 
rulings  of  the  circuit  court  in  sustaining  the  de- 
murrer, and  the  overruling  of  the  second  plea. 
They  set  up  as  defense  by  their  second  plea, 
that  the  auditor  of  the  department  had  notice 
of  the  alleged  defalcation  and  embezzlement  of 
the  public  funds  in  the  hands  of  the  present  de- 
fendant, and  that  the  plaintiffs  negligently  per- 
mitted the  deputy  postmaster  to  remain  in 
office,  whereby  he  was  enabled  to  commit  all 
the  default  and  embezzlement  charged  in  the 
declaration  within  two  years  before  the  com- 
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mencement  of  the  action,  and  of  this  they  put 
themselves  upon  the  country. 

Irrespective  of  any  objection  to  the  form  of 
the  plea,  it  is  quite  evident  that  the  facts  plead- 
ed do  not  constitute  any  defense  to  the  action. 
Such  being  the  settled  law  of  the  court,  it  is 
not  necessary  to  enter  into  any  discussion  of 
the  question. 

U,  8,  V.  Van  Zandt,  11  Wheat.  184;  Bk.  v. 
Dandridge,  12  Wheat.  64;  Dox  v.  Postmaster 
General,  1  Pet.  318;  U.  8.  v.  Boyd,  15  Pet.  187. 

Judgment  affirmed. 


JOHN  K.   TIFFANY,   Surviving  Trustee  of 
John  F.  Darby,  Bankrupt,  Appt., 

V, 

THE  BOATMAN'S  STVINGS  INSTITUTION. 
(See  S.  C  18  Wall.  375-391.) 

Relief  from  usury  in  equity — refunding  of — 
trustee  in  bankruptcy — security  for  ad' 
vances,  when  valid — loans,  when  not  avoided 
by  bankrupt  act, 

1.  In  cases  of  usury,  courts  of  equity  will  give 
no  relief  to  the  borrower  if  tlie  contract  be  execu- 
tory, except  on  the  condition  that  he  pay  to  the 
lender  the  money  lent,  with  legal  interest.  Nor,  if 
the  contract  be  executed,  will  they  enable  him  to 
recover  any  more  than  the  excess  ne  has  paid  over 
the  legal  interest. 

2.  where  the  transaction  is  a  loan  of  money  and 
the  borrower  paid  more  than  8  per  cent  for  its  use, 
the  circuit  court  erred  in  not  ordering  the  excess 
to  be  refunded. 

8.  A  trustee  in  bankruptcy  has  no  greater  right 
to  recover  back  money  or  interest  paid  to  discharge 
usurious  loans,  than  the  bankrupt  himself. 

4.  Advances  may  be  made  in  good  faith  to  a 
debtor  to  carry  on  his  business,  no  matter  what  his 
condition  may  be.  and  the  party  making  these  ad- 
vances can  lawfully  take  securities  at  the  time  for 
their  repayment,  without  violating  the  bankrupt 
law. 

6.  Where  loans  by  a  bank  were  not  made  to  de- 
feat creditors  or  delay  them,  or  to  conceal  property 
from  them,  but  were  made  to  a  party  hoping  to  be 
able  to  go  on  with  his  business,  without  intent  to 
defeat  his  creditors,  but  to  pay  them,  they  are  not 
contrary  to  any  provision  of  the  bankrupt  law. 

[No.  179.] 
Argued  Jan,  8, 1874,       Decided  Jan,  26, 1874, 

APPEAL  from  the  Circuit  Ck)urt  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

This  cause  was  commenced  in  the  United 
States  district  court  for  the  eastern  district  of 
Missouri,  in  January,  1870,  by  Park  and  Tif- 
fany, trustees  of  Darby.  The  defendant  ap- 
peared and  filed  a  general  demurrer  to  the  bill, 
which  was  sustained.  The  complainants  there- 
upon filed  an  amended  bill,  to  which,  also,  the 
defendant  demurred  generally.  In  the  mean- 
time Park  died,  and  the  cause  was  continued 
in  the  name  of  Tiffany,  surviving  trustee. 

His  Honor,  Judge  llreat,  happened  to  be 
trustee  for  a  married  woman  who  had  some 
stock  in  the  Boatman's  Savings  Institution,  a 
fact  which  he  had  overlooked,  but  on  being  re- 
minded of  it,  he  caused  it  to  be  transferr^  to 
the  U.  S.  circuit  court  for  Missouri.     Before 


NoTW. — Whether  when  parties  are  in  pari  delicto 
or  particepa  criminis  equity  wiU  relieve — see  note 
to  idamyie  v.  iiarues,  14  L.  ed.  U.  S.  330. 

Relief  to  less  guilty  party  to  illegal  contraot-^ 
note.  17  L.  R.  A  113. 
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this  court  the  demurrer  to  the  amended  bill  of 
complainant  was  argued,  and  the  demurrer  was 
overruled. 

Thereupon  defendant  answered  the  amended 
bill,  and  a  replication  being  filed,  and  evidence 
taken,  the  case  was  finally  heard  at  the  April 
term,  1872.  A  decree  was  rendered  in  favor 
of  the  complainant  for  $1,799.89,  and  from 
this  decree  the  complainant  as|>ealed  tQ  this 
court. 

The  case  appears  in  the  opinion. 

Messrs.  E.  R.  Hoar,  Olover  d  Shepley,  J. 
K.  Tiffany  and  Samuel  Knox,  for  appellant. 

Mr.  Tlioiiiaa  T.  Gantt,  for  appellee. 

Mr.  Justice  Davla  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity,  seeking  to  recover 
from  the  defendants  certain  large  sums  of 
money,  which  it  is  alleged  were  loaned  to  Darby 
at  usurious  rates  of  interest,  in  violation  and 
fraud  of  the  bankrupt  act.  The  bill  does  not 
ask  for  a  decree  for  the  excess  of  interest  re- 
served over  the  legal  rate,  but  proceeds  for  the 
recovery  of  all  the  money  loaned  to  Darby  and 
repaid  by  him  on  the  theory  that  the  contracts 
between  the  parties  were  illegal  and  void,  and 
that  this  illegality  affected  all  the  notes,  and 
that  if  equity  will  not  enable  Daroy  to  recover 
back  what  he  voluntarily  paid,  it  will  his  rep- 
resentative, on  the  ground  that  the  rights  of 
the  trustee  are  greater  than  those  of  the  bank- 
rupt. There  are  two  transactions  which  are 
sought  to  be  impeached.  The  first  relates  to  a 
loan  of  $135,000  at  the  rate  of  ten  per  cent, 
made  on  the  4th  day  of  October,  1868,  on  the 
security  of  certain  jail  bonds  of  the  city  of  St. 
Louis.  The  other  is  predicated  on  the  pur- 
chase by  the  defendant  at  usurious  rates,  of 
certain  notes  given  by  Darby  and  indorsed  for 
his  accommodation. 

The  circuit  court  did  not  consider  under  the 
evidence  the  last  transaction  imlawful,  and  de- 
cided that  the  complainant  could  only  recover 
the  amoimt  of  interest  paid  upon  the  note  of 
$135,000  in  excess  of  eight  per  cent  per  annum. 

This  decision  and  the  exclusion  of  certain 
evidence  offered  by  the  complainant,  are  the 
errors  which  are  the  object  of  this  appeal. 

The  general  statute  of  Missouri  concerning 
usury  (chapter  89  of  general  statutes  of  Mis- 
souri, 1865,  p.  401 )  allows  an  individual  to  re- 
ceive ten  per  cent  per  annum  interest  for  the 
loan  of  money;  but,  if  more  be  taken  and  suit 
is  brought  to  enforce  the  contract,  and  the  plea 
of  usury  be  interposed,  the  whole  interest  is 
forfeited  to  the  proper  county  for  the  use  of 
schools.  The  debtor  is  not  released  from  his 
obligation  to  pay,  but  the  interest  is  diverted 
from  the  parties  and  appropriated  for  school 
purposes.  If,  however,  the  borrower  suffers 
judgment  to  go  against  him,  without  pleading 
usury,  or  if,  without  suit,  he  pays  the  usurious 
interest,  he  cannot,  either  at  law  or  in  equity, 
maintain  an  action  for  its  repayment.  This 
was  settled  in  Ransom  v.  Hays,  39  Mo.  448, 
and  affirmed  in  Rutherford  v.  Williams,  42  Mo. 
35,  and  these  decisions  would  be  conclusive  of 
thi0  controversy,  imless  it  is  affected  by  the 
bankrupt  law,  if  the  legislature  intended  the 
383*]  general  provisions  'of  this  act  to  apply 
to  loans  by  artificial  as  well  as  natural  persons, 
although  the  former  might  be  restricted  to  a 
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lees  rate  of  interest  than  the  latter.  It  is  eon- 
tended  by  the  defendant  that  this  act  was 
meant  to  apply  to  corporations,  and  that  if  a 
bank,  discounting  a  note  in  the  course  of  busi- 
ness, commits  usury,  it  is  subject  to  precisely 
the  same  consequences  with  an  individual.  On 
the  other  hand,  the  complainant  insists  that 
the  legislature  did  not  intend  in  this  matter  to 
place  corporations  on  the  same  footing  with 
natural  persons,  and  cites  in  support  of  this 
position  The  Ba/nk  of  Louisville  v.  Young,  37 
Mo.  406.  But  the  facts  of  that  case  did  not 
involve  the  construction  of  a  contract  made  by 
a  corporation  created  by  an  act  of  the  legisla- 
ture of  Missouri.  The  point  decided  there  was 
that  a  note  given  to  secure  a  loan  made  in  for- 
eign bank-notes  by  a  foreign  corporation  doing 
business  by  an  agent  in  St.  Louis  contrary  to 
the  provisions  of  an  act  to  prevent  illegal 
banking,  was  void. 

We  have  been  cited  to  no  case  in  the  courts 
of  Missouri,  nor. are  we  aware  of  any,  in  which 
the  question  has  been  directly  presented  wheth- 
er the  general  law  relating  to  usury  applies  to 
and  has  the  same  effect  upon  a  contract  made 
in  violation  of  its  charter  by  a  bank  as  upon  a 
contract  made  by  an  individual.  The  question 
is  one  of  great  importance  to  the  business  in- 
terests of  that  state,  and  may  be  far-reaching 
in  its  consequences,  and  as  it  is  not  necessary 
to  decide  it  in  order  to  dispose  of  this  case,  in 
accordance  with  the  principle  on  which  the  cir- 
cuit court  placed  its  decree  we  prefer  to  leave 
its  decision  to  the  state  tribimals.  Assuming, 
then,  that  this  defendant  is  not  within  the  pur- 
view of  the  general  usury  statute  of  the  state, 
what  are  the  consequences  that  must  attach  to 
it  for  taking  excessive  interest  from  Darby  T 
The  bill  proceeds  on  the  idea  that  the  provision 
of  the  charter  being  violated,  all  the  loans  to 
Darby  were  ultra  vires  and  void,  and  as  they 
were  made  to  him  within  four  and  six  months 
of  his  adjudication  as  a  bankrupt,  with  the 
knowledge  of  the  defendant  during  the  whole 
'course  of  its  dealing  with  him  that  he  [*384 
was  insolvent,  the  complainant  has,  in  his  char- 
acter of  trustee,  the  right  to  recover  for  the  use 
of  his  trust  all  the  sums  of  money  paid  to  the 
defendant  by  Darby,  because  paid  in  fraud  of 
the  bankrupt  act. 

The  defendant  is  by  its  charter  authorized  to 
lend  money  on  interest^  but  is  forbidden  to  ex- 
act more  than  eight  per  cent  for  the  loan.  No 
penalty  is  prescribed  for  transgressing  the  law, 
nor  does  the  charter  declare  what  effect  shall 
be  given  to  the  usurious  contract.  This  effect 
must,  therefore,  be  determined  by  the  general 
rules  of  law.  The  modem  decisions  in  this 
coimtry  are  not  unifonn  on  the  question  wheth- 
er, if  the  bank  takes  more  than  the  rate  pre- 
scribed, the  contract  shall  be  avoided  or  not  on 
these  general  rules;  nor  is  this  a  matter  of  sur- 
prise if  we  consider  the  growing  inclination  to 
construe  statutes  against  usury  so  as  not  to  de- 
stroy the  contract.  It  is,  however,  unnecessary 
to  review  these  cases,  or  the  earlier  ones  in 
England  and  this  coimtry,  which  uniformly 
hold  that  the  contract  is  avoided,  because  this 
court  has,  in  the  case  of  Bk.  v.  Owens,  2  Pet. 
527,  decided  the  question.  The  bank  in  that  case 
brought  suit  upon  a  promissory  note  that  was 
discounted  at  a  higher  rate  of  interest  than  six 
per  cent,  which  was  the  limit  allowed  by  its 
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charter  upon  its  loans  or  discounts.  The  char- 
ter, like  tnat  of  the  Boatman's  Institution,  did 
not  declare  void  any  contract  transcending  the 
permitted  limits,  nor  affix  any  penalty  for  the 
violation  of  the  law.  It  was  contended  in  that 
case,  as  it  has  been  in  this,  that  a  mere  prohibi- 
tion to  take  more  than  a  given  per  cent  does 
not  avoid  a  contract  reserving  a  greater  rate, 
and  that  when  a  contract  is  avoided,  it  is  al- 
ways in  consequence  of  an  express  provision  of 
law  to  that  effect.  But  the  court  held  other- 
wise, and  decided  that  such  contracts  are  void 
in  law  upon  general  principles ;  ''that  there  can 
be  no  civil  right  where  there  is  no  legal  remedy, 
and  there  can  be  no  legal  remedy  for  that  which 
is  illegal."  Chief  Justice  Taney,  in  the  Mary- 
385*1  land  circuit,  as  *late  as  1854,  in  a  sim- 
ilar ease,  held  similar  views,  and  supported 
tiiem  by  the  decision  in  this  case.  Dill  v.  Elli- 
oott,  Taney,  G*  C.  p.  233.  It  must,  therefore,  be 
accepted  as  the  doctrine  of  this  court,  that  a 
contract  to  do  an  act  forbidden  by  law  is  void, 
and  cannot  be  enforced  in  a  court  of  justice. 

But  it  does  not  follow  in  cases  of  usury,  if 
the  contract  be  executed,  that  a  court  of  chan- 
cery, on  application  of  the  debtor,  will  assist 
him  to  recover  back  both  principal  and  inter- 
est. To  do  thid  would  be  to  aid  one  party  to  an 
illegal  transaction  and  to  deny  redress  to  the 
other.  Courts  of  equity  have  a  discretion  on 
this  subject,  and  have  prescribed  the  terms  on 
which  their  powers  can  be  brought  into  activ- 
ity. They  will  give  no  relief  to  the  borrower  if 
the  contract  be  executory,  except  on  the  condi- 
tion that  he  pay  to  the  lender  the  money  lent 
with  legal  interest.  Nor,  if  the  contract  be  exe- 
cuted, will  they  enable  him  to  recover  any  more 
than  the  excess  he  has  paid  over  the  legal  in- 
terest. 1  Story,  "Eq.  Jur.,  10th  ed.,  Redf.,  § 
300-302.  In  recognition  of  this  doctrine  the 
court  below  rendered  a  decree  for  the  excess 
of  interest  over  eight  per  cent  per  annum  ex- 
acted of  Darby  on  the  note  for  $135,000,  and 
dismissed  the  bill  as  to  all  other  claims. 

The  six  accommodation  notes,  which  defend- 
ant claims  to  have  been  purchased  from  note 
brokers,  were  really  taken  on  loans  to  Darby, 
and  the  illegal  interest  received  above  eight  per 
cent  on  them  should,  on  the  principle  of  that 
decree,  be  refunded,  as  much  as  that  upon  the 
larger  note.  It  is  true  that  usury  is  only  pred- 
icable  of  an  actual  loan  of  money,  and  equally 
true  that  a  negotiable  promissory  note,  if  a  real 
transaction  between  the  parties  to  it,  can  be 
sold  in  the  market  like  any  other  commodity. 
The  real  test  of  the  salability  of  such  paper  is 
whether  the  payee  could  sue  the  maker  upon 
it  when  due.  He  could  do  this  if  it  was  a  valid 
contract  when  made,  otherwise  not.  Mere  ac- 
commodation paper  can  have  no  effective  or 
legal  existence  imtil  it  is  transferred  to  a  bona 
fide  holder.  It  follows,  then,  that  the 
386*]  'discounting  by  a  bank  at  a  higher  rate 
of  interest  than  the  law  allows  of  paper  of  this 
character,  made  and  given  to  the  holder  for  the 
purpose  of  raising  money  upon  it^  in  its  ori^ 
only  a  nominal  contract,  on  which  no  action 
could  be  maintained  by  any  of  the  parties  to  it 
if  it  had  not  been  discounted,  is  usurious,  and 
not  defensible  as  a  purchase.  The  point  was  de- 
cided in  New  York  at  an  early  day,  Munn  v. 
Com.  Co.  16  Johns.  55,  and  this  decision  recog- 
nized and  approved  by  this  court  in  Nichols  v. 
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Fearaon,  7  Pet.  103,  and  the  general  current  of 
decision  is  in  the  same  direction.*  Povoell  v. 
Waters,  17  Johns.  176;  Wheaton  v.  Eiblard,  20 
Johns.  289;  Powell  v.  Waters,  8  Cow.  669; 
Corcoran  v.  Powers,  6  Ohio  St.  37;  3  Pars. 
Cont.  6  ed,,  p.  144,  and  cases  cited  in  note  S. 

There  are  cases  which  hold  that  the  por- 
cliaser  of  such  paper  is  protected,  if  he  took  it 
in  ^ood  faith  oi  the  holder,  without  knowledge 
of  its  origin,  and  in  the  belief  that  it  was  cre- 
ated in  the  r^^ar  course  of  business.  3  Pars. 
Cont.  p.  145,  and  cases  cited  in  the  note  on  that 
page.  Whether  this  limitation  of  the  rule  be 
correct  or  not,  it  is  not  important  to  inquire,  as 
the  decision  of  the  question  under  considera- 
tion does  not  rest  upon  it. 

The  six  notes  which  are  the  basis  of  the  trans- 
action complained  of,  were  executed  by  Darby, 
solely  for  the  purpose  of  raising  money  upon 
them  indorsed  by  Brotherton  &  Knox  for  his 
accommodation,  and  delivered  by  him  to  Stagg 
and  other  street  brokers  to  be  negotiated.  This 
negotiation  was  effected  with  the  Boatman's  In- 
stitution, and  it  is  perfectly  manifest  that  the 
cashier,  in  purchasing  the  paper,  did  not  sup- 
pose he  was  advancing  the  money  for  the  ben- 
efit of  the  brokers  who  held  them,  or  of  Broth- 
erton &  Knox,  who  indorsed  them.  They  were 
doubtless  purchased  because  the  security  was 
deemed  sufficient,  but  it  is  impossible  to  con- 
ceive that  the  cashier  did  not  know  the  paper 
to  be  of  that  class  called  accommodation,  as  it 
is  conceded  that  Brotherton  &  Knox  were  gen- 
tlemen of  large  pecuniary  ability,  and  had  no 
occasion  to  go  upon  the  street  to  get  paper  held 
*by  them  bona  fide,  against  Darby  or  [*387 
anyone  else,  discounted.  Indeed,  Stagg  says  the 
notes  were  negotiated  for  Darby's  l^efit,  and 
explains  in  some  instances  how  it  was  done. 
Darby  would  apply  to  him  for  money  on  his  pa- 
per, and  he  would  go  to  the  Boatman's  Bank  to 
see  if  the  cashier  would  take  it,  and  if  the  reply 
was  in  the  affirmative,  the  paper  would  be  made, 
taken  to  the  bank,  and  the  money  obtained  on 
it.  Can  any  rational  person  suppose,  in  the 
absence  of  any  direct  evidence,  that  the  cashier, 
in  dealing  with  Stasg,  thought  he  was  dealing 
with  the  owner  of  the  notes?  The  presumption 
is  that  street  brokers  act  for  others,  not  tnem- 
selves,  and  that  the  cashier  was  well  acquaint- 
ed with  this  course  of  business.  If  so,  he  knew 
or  ought  to  have  known,  that  Darby  wanted 
the  money,  and  that  the  paper  was  made  to  en- 
able him  to  get  it,  and  for  no  other  purpose. 
This  being  the  case,  the  transaction  can  be 
viewed  in  no  other  light  than  as  a  loan  of  mon- 
ey directly  to  Darby,  and  as  he  paid  more  than 
eight  per  cent  for  its  use,  the  circuit  court 
erred  in  not  ordering  the  excess  to  be  refimded. 

The  remaining  question  to  be  considered  is, 
whether,  in  this  case,  the  rights  of  the  trustee 
are  greater  than  those  of  Darby.  It  is  certainly 
true,  in  very  many  cases,  he  can  do  what  the 
bankrupt  could  not,  because  he  represents  the 
creditors  of  the  insolvent.  If,  for  instance,  the 
bankrupt  should  create  a  trust  which  was  de- 
signed to  conceal  his  property  from  creditors, 
although  equity  would  not  lend  its  aid  to  him  to 
enforce  the  trust,  it  would  to  his  assignee  for  the 
benefit  of  his  creditors.  Carr  v.  Hilton,  1  Curt. 
235.  And  many  other  examples  might  be  cited 
in  illustration  of  the  rule,  but  it  would  be  a 
waste  of  labor  to  do  so.    The  point  is  whether, 
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under  the  facts  of  this  case,  the  bill  will  lie  to 
recover  back  both  principal  and  intei*est  paid 
on  the  loans  by  Darby,  when,  as,  we  have  seen, 
if  he  had  not  been  declared  a  bankrupt,  and 
had  filed  it  in  his  own  behalf  he  could  have 
only  recovered  the  excess  of  interest  paid  be- 
yond the  charter  rate. 

It  is  very  clear  if  the  loans  in  controversy 
388*]  had  been  made  *at  legal  rates,  and  were 
not  fraudulent  in  fact,  they  could  not  be  im- 
peached. There  is  nothing  in  the  bankrupt  law 
which  interdicts  the  lending  of  money  to  a  man 
in  Darby's  condition,  if  the  purpose  be  honest 
and  the  object  not  fraudulent.  And  it  makes  no 
difference  that  the  lender  had  good  reason  to 
believe  the  borrower  to  be  insolvent  if  the  loan 
was  made  in  good  faith,  without  any  intention 
to  defeat  the  provisions  of  the  bankrupt  act. 
It  is  not  difficult  to  see  that  in  a  season  of  pres- 
sure the  power  to  raise  ready  money  may  be  of 
iimnense  value  to  a  man  in  emljarrassed  cir- 
cumstances. With  it  he  might  be  saved  from 
bankruptcy,  and  without  it  financial  ruin  would 
be  inevitable.  If  the  struggle  to  continue  his 
business  be  an  honest  one,  and  not  for  the 
fraudulent  purpose'  of  diminishing  his  assets, 
it  is  not  only  not  forbidden,  but  is  commenda- 
ble, for  everyone  is  interested  that  his  business 
should  be  preserved.  In  the  nature  of  things 
he  cannot  borrow  money  without  giving  secur- 
ity for  its  repayment,  and  this  security  is 
usually  in  the  shape  of  collaterals.  Neither  the 
terms  nor  policy  of  the  bankrupt  act  are  vio- 
lated if  these  collaterals  be  taken  at  the  time 
the  debt  is  incurred.  His  estate  is  not  impaired 
or  diminished  in  consequence,  as  he  gets  a  pres- 
ent equivalent  for  the  securities  he  pledges  for 
the  repayment  of  the  money  borrowed.  Nor  in 
doing  this  does  he  prefer  one  creditor  over  an- 
other, which  it  is  one  of  the  great  objects  of  the 
bankrupt  law  to  prevent.  The  preference  at 
which  this  law  is  directed  can  only  arise  in  case 
of  an  antecedent  debt.  To  secure  such  a  debt 
would  be  a  fraud  on  the  act,  as  it  would  work 
an  unequal  distribution  of  the  bankrupt's  prop- 
erty; and,'  therefore,  the  debtor  and  creditor 
are  alike  prohibited  from  giving  or  receiving 
any  security  whatever  for  a  debt  already  in- 
curred, if  the  creditor  had  good  reason  to  be- 
lieve the  d^tor  to  be  insolvent.  But  the  giving 
securities  when  the  debt  is  created  is  not  within 
the  law,  and  if  the  transaction  be  free  from 
fraud  in  fact,  the  party  who  loans  the  money 
can  retain  them  imtil  the  debt  is  paid.  In  the 
administration  of  the  bankrupt  law  in  England 
this  subject  has  frequently  come  before  the 
courts,  who  have  uniformly  held  that  advances 
389*1  *may  be  made  in  good  faith  to  a  debtor 
to  carry  on  his  business,  no  matter  what  his 
condition  may  be,  and  that  the  party  making 
these  advances  can  lawfully  take  securities  at 
the  time  for  their  repayment.  And  the  de- 
cisions in  this  country  are  to  the  same  effect. 
Hill.  Bank.  ch.  10,  p.  333,  §  10;  Button  v. 
CruttiDelly  1  El.  &  Bl.  15 ;  Bruteston  v.  Cooke, 
6  El.  &  Bl.  296;  Barris  v.  Rickett,  4  Hurl.  &  N. 
1 :  Bell  V.  Simpsoriy  2  Hurl.  &  Nor.  410 ;  Lee  ▼. 
Bart,  34  Eng.  L.  &  E.  669;  Bunt  v.  Mortimer, 
10  Bam.  &  C.  44;  Ea  parte  Shousey  Crabbe, 
482;  Wadstcorth  v.  Tyler,  2  Bank.  Reg.  101. 
Testing  this  case  by  this  rule,  there  is  no  diffi- 
culty about  it  on  the  theory  that  the  loans  were 
not  made  in  excess  of  lawful  interest. 
18  Waix. 


There  is  nothing  to  invalidate  the  jail  bond 
transaction.  If  it  was  imwiss  in  Darby  to  pur- 
chase these  bonds  thi<)  defendant/  did  not  advise 
it,  and  is  not,  therefore,  chargeable  with  the  fic- 
titious credit  which,  it  is  alleged,  he  obtained 
by  reason  of  the  purchase.  So  far  as  the  evi- 
dence shows,  the  purchase  was  accomplished 
before  the  defendant  knew  of  it.  It  is  a  fair  in- 
ference of  fact  that  the  National  Bank  of  Mis- 
souri was  tired  of  carrying '  the  loan  which 
Darby  made  of  it  in  order  to  buy  the  bonds, 
and  that  the  effect  of  the  loan  from  this  de- 
fendant was  to  prevent  their  sacrifice.  At  any 
rate  the  creditors  of  Darby  were  not  harmed  by 
the  transaction,  for  the  bonds  when  sold  real- 
ized more  than  they  cost;  nor  was  any  wrong 
intended  by  Darby.  The  money  was  not  bor- 
rowed to  conceal  it  from  creditors,  but  to  take 
valuable  securities  out  of  pledge.  This  Darby 
had  the  right  to  do,  and  the  defendant,  in  help- 
ing him  to  do  it,  was  guilty  of  no  fraud  on 
creditors,  nor  was  any  contemplated.  On  the 
contrary,  so  far  as  we  can  see,  the  creditors 
were  benefited  by  the  substitution  of  the  Boat- 
man's Bank  for  the  National  Bank  of  Missouri. 
At  all  events  Darbv'a  estate  was  in  nowise  im- 
paired  by  the  transaction.  The  securities  were 
valid  in  the  hands  of  the  defendant,  and  Darby  < 
could  lawfully  apply  the  proceeds  arising  from 
their  sale  to  repay  the  advances  made  by  it. 

If  the  six  accommodation  notes  had  been  dis- 
counted at  *legal  rates  the  loan  would  [*396 
have  been  equally  imimpeachable.  Conceding 
that  the  Bank  had  good  reason  to  believe  Darby 
to  be  insolvent,  the  proceeding,  as  we  have  seen, 
was  not  necessarily  fraudulent  as  a  matter  of 
law,  and  there  is  nothing  in  the  evidence  to 
show  that  it  was  fraudulent  in  fact.  The  loans 
were  not  made  to  defeat  creditors  or  delay 
them,  or  to  conceal  property  from  them,  nor 
was  such  their  effect.  The  paper  on  which  they 
were  predicated  was  taken  as  other  pf^per  with 
good  mdorsers  is  taken  in  the  re^lar  course  of 
business.  There  is  no  evidence  wiat  the  money 
was  used  improperly,  or  that  the  bank  supposed 
it  would  be.  Darby,  doubtless,  raised  the  money 
hoping  to  be  able  to  go  on  with  his  business'; 
not  to  defeat  his  creditors,  but  to  pay  them. 

If  it  were  clear  at  the  time  to  his  mind  that 
he  could  overcome  his  difficulties  (as  we  think 
it  was),  notwithstanding  the  real  state  of  his 
affairs  did  not  justify  the  belief,  his  conduct 
was  not  in  fact  fraudulent,  nor  is  it  condemned 
by  any  provision  of  the  bankrupt  law. 

Does  the  fact,  then,  that  the  interest  reserved 
on  the  notes  in  controversy  exceeded  the  charter 
rate,  change  these  transactions,  which  were 
lawful  if  not  tainted  with  usury,  so  that  the 
trustee  can  recover  back  the  whole  sum;  when, 
as  we  have  seen,  Darby,  if  suing  personally, 
could  only  recover  the  excess?  We  think  not. 
The  trustee  in  this  matter  has  no  larger  inter- 
est than  the  bankrupt.  The  estate  of  Darby  is 
diminished,  by  reason  of  his  dealings  with  this 
defendant,  to  no  ^eater  extent  than  the  usu- 
rious interent  which  he  has  paid.  This  the 
trustee  should  obtain  as  proper  assets  to  be  ad- 
ministered, but  to  allow  him  to  get  what  he 
asks,  would  be  to  transfer  to  the  creditors  of 
Darby,  a  sum  of  money  exceeding  $150,000, 
which  he  never  owned,  by  way  of  punishment  of 
the  bank  for  taking  excessive  interest.  A  court 
of  equity  does  not  deal  with  contracts  affected 
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with  usury  in  this  way.  Tlie  relief  it  gives  is 
always  based  on  the  idea  that  the  money 
borrowed  with  legal  interest  shall  be  paid. 
1  Story,  Eq.  ft§  301,  302. 

We  have  not  considered  the  point  raised 
391*]  about  the  exclusion  *of  evidence,  be- 
cause, at  the  most,  the  evidence,  if  admitted, 
would  only  have  been  cumulative  on  the  sub- 
ject of  Darby's  ii^solvency  and  the  defendant's 
loiowledge;  and  we  have  treated  the  case  on 
the  theory  that  the  officers  of  the  institutions 
knew,  when  they  made  the  loans  and  received 
payment  of  them,  that  Darby  was  insolvent. 

The  case  will  have  to  go  back  for  the  purpose 
of  enabling  the  circuit  court  to  ascertain  in 
some  proper  way  the  excess  of  interest  over  the 
eharter  rate  paid  on  the  six  accommodation 
notes,  and  to  enlarge  the  decree  so  as  to  cover 
that  sum.  In  all  other  respects  the  disposition 
of  this  case  by  the  circuit  court  was  correct. 

The  decree  is  reversed,  and  the  cause  re- 
manded with  directions  to  proceed  in  conform- 
ity v)ith  this  opinion* 


163*]  *Ex  parte  In  the  Matter  of  EDWARD 
LANGE,  Petitioner, 

(See  8.  C  18  WaU.  163.)     . 

Maheas  corpus,  vohen  issued  —  certiorari  — 

practice  on, 

1.  A  prisoner  confined  In  lall  in  custodv  of  the 
Umted  States  marshal,  may  have  a  writ  of  habeas 
eorpus  to  the  marshal,  to  produce  the  petitioner 
before  this  court  and  show  the  cause  of  bis  deten- 
tion. 

2.  A  writ  of  certiorari  may  issue  at  the  same 
time  t«  the  eircoit  court  to  bring  up  the  petition 
lor  habeas  corpus,  and  the  proceedings  and  adjudi- 
cation thereon,  in  that  court. 

3.  Petitions  In  such  proceedings,  when  pre- 
MBted  in  this  court,  are  neard  la  the  first  place 
ta  ^rte, 

[No.  9.    Original.] 

Argued  Jan,  9,  1874,    Decided  Jan,  It,  1874. 
Opinion  delivered  Mar.  2,  1874- 

PETITION  for  writs  of  habeas  corpus  and 
certiorari- 
For  full  statement  of  the  case,  see  the  report 
of  the  decisions  of  the  case  on  the  merits,  post, 
872. 

Mr.  S.  Ii.  Woodford,  for  petitioner. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Representation  is  made  by  the  petitioner, 
that  he  is,  and  since  the  8th  of  November  last 
has  been,  a  prisoner,  confined  in  the  Ludlow 
street  jail  in  the  city  of  New  York,  in  the 
custody  of  Oliver  Fiske,  United  States  marshal 
for  the  soutlicrn  district  of  New  York,  under 
an  illegal  sentence  pronounced  on  him  on  the 
said  8th  of  November,  and  that  he  is  restrained 
of  his  liberty  in  violation  of  the  Constitution  of 
the  United  States,  and  of  the  law  in  such  cases 
made  and  provided.  Wherefore  he  prays  that 
a  writ  of  nabeas  corpus  issue,  directed  to  the 
said  Oliver  Fiske,  as  such  marshal,  command- 
ing him  to  produce  tlie  petitioner  before  this 
878 


court  here,  at  such  time  as  this  court  shall 
direct,  and  that  he,  the  marshal,  show  at  the 
same  time  the  cause  of  the  petitioner's  deten- 
tion to  the  end  that  he,  the  petitioner,  may  be 
dischaxged  from  custody. 

Superadded  is  also  the  further  prayer,  that 
a  writ  of  certiorari  may  issue  to  Kenneth  G. 
White,  derk  of  the  circuit  court  of  the  United 
States  for  the  same  district,  commanding  him 
to  certify  to  this  court  the  petition  for  habeas 
corpus  which  the  petitioner,  on  or  about  the 
I7tn  of  December  last,  presented  "to  the  Honor- 
able Lewis  B.  Woodrtrff,  circuit  judge  of  the 
United  States  for  the  second  circuit,  with  the 
return  thereto  and  all  the  record  of  said  court 
respecting  the  same  and  the  adjudication  there- 
on,  to  the  end  that  the  errors  therein  may  be 
corrected  by  this  court  as  more  fully  set  forth 
in  the  petition." 

Petitions  of  the  kind,  when  presented  here, 
are  heard  in  the  first  place  ex  parte,  and  in  view 
of  that  fact  it  is  proper  to  remark  that  it  has 
not  escaped  the  attention  of  the  court  that  the 
adjudication  sought  to  be  reviewed  was  made 
on  a  petition  presented  to  the  said  circuit 
judge  at  chambers;  but,  inasmuch  as  the  peti- 
tion here  appears  to  warrant  the  inference  that 
the  first  named  petition  and  the  proceedings 
thereon  were  subsequently  filed  in  the  circuit 
court,  and  that  the  same  remained  there  of  rec- 
ord, the  court  is  of  opinion  that  the  special  cir- 
cumstance mentioned  is  not  a  bar  to  the  pres- 
ent application;  and  due  consideration  having 
been  given  to  the  petition,. the  court  direct  that 
the  writ  of  habeas  corpus  issue  to  the  person 
named  and  to  the  end  as  prated. 

Also  that  the  writ  of  certiorari  issue,  and 
that  it  he  directed  as  prayed,  and  thai  U  te 
made  returnable  forthwith. 


•Em  parte  In  the  Matter  of  EDWARD  [*168 
LANCiTE,  Petitioner. 

(Bee  8.  C  18  WalL  188-205.) 

Haheas  corpus  and  certiorari  in  criminal  oasi 
judgments,  when  may  he  set  aside  or 
fied  during  sam^  term — second  punishmeni 
for  same  offense — unauthorized  iUteration  of 
judgment — executed  judgment,  when  void, 

tl.  The  doctrine  of  this  court  re-afllrmed,  and 
the  cases  cited,  that  where  a  prisoner  shows  that 
he  is  held  under  a  judgment  of  a  Federal  Coortp 
made  without  authority  of  law,  the  supreme  court, 
will,  by  writs  of  habess  corpus  and  certiorari,  look 
into  the  record  so  far  as  to  ascertain  that  fact,  and 
if  it  is  found  to  be  so,  will  discharge  the  prisoner. 

2.  The  eeneral  principle  asserted  as  applicable 
to  both  civil  and  criminal  cases*,  that  the  Judfr- 
ments,  orders  and  decrees  of  the  courts  of  tbla 
country  are  under  their  control  duriag  the  term  at 

fHeadnotes  by  Mr.  Justice  Miluul 


NOTB. — Criminal  law;  when  person  is  4n  /eo^ 
(fr(/y;  when  jury  may  he  discharged  without  a  oerw 
diet;  former  acquittal  or  eonviation. 

Conviction  on  an  indictment  for  burglary  and 
larceny  is  a  good  plea  to  a  trial  on  an  indictment 
for  robbery  for  taking  the  ssme  goods.  Btani  t. 
liewis,  2  Hawks,  98,  11  Am.  Dec.  T41 ;  People  t. 
Smith,  67  Barb.  48 :  Roberts  v.  State,  14  Oa.  8. 

Entering  a  nolle  pros,  after  the  Jury  is  charged 
is  an  acquittal.  State  v.  McKee,  1  Bailey,  L.  851. 
21  Am.  Dec  409 ;  Mount  v.  State,  14  OhlOkSM. 
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which  they  are  made;  so  that  they  may  he  set 
aside  or  modified,  as  law  and  justice  may  require. 
8.  But  this  power  cannot  be  so  used  as  to  vio- 
late the  guaranties  of  persona)  rights  found  in  the 
common  law  and  in  the  constitutions  of  the  states 
and  of  the  Union. 

4.  If  there  is  anything  settled  In  the  jurispru- 
dence of  Bngland  and  America,  it  is  that  no  man 
shall  be  twicd  punished  by  Judicial  Judgments  for 
the  same  offense. 

5.  The  provisions  of  the  common  law  and  of  the 
Federal  Constitution,  that  no  man  shall  be  twice 
placed  in  jeopardy  of  life  or  limb,  are  mainly  de- 
signed to  prevent  a  second  punishment  for  the 
nme  crime  or  misdemeanor. 

6.  Hence,  when  a  court  has  imposed  fine  and  im- 

Srisonment  where  the  statute  only  conferred  power 
}  punish  by  fine  or  imprisonment,  and  the  fine  has 
been  paid,  it  cannot,  even  during  the  same  term, 
modi^  the  Judgment  by  imposing  imprisonment 
instead  of  the  former  sentence. 

7.  The  judgment  of  the  court  having  been  exe- 
cuted so  as  to  be  a  full  satisfaction  of  one  of  the 
alternative  penalties  of  the  law,  the  power  of  the 
court  as  to  that  offense  Is  at  an  end. 

8.  A  second  Judgment  on  the  same  verdict  is, 
nnder  such  circumstances,  void  for  want  of  power, 
and  it  affords  no  authority  to  hold  the  party  a 
prisoner  and  he  must  be  discharged. 

[No.  9.    Original.] 

Argued  Jan.  26, 27, 1874,  Decided  Jan.  SO,  1874. 
Opinion  delivered  Mar.  2,  1874. 

PETITION  for  writs  of  habeas  corpus  and 
certiorari. 

The  case  is  stated  by  the  court. 

Me9ar8.  Amoiaz,  kit  oh  and  Woodford,  for 
petitioner : 

Whether  the  verdict  stands  generally  "guil- 
ty" as  entered  on  the  minutes  of  the  court,  or  it 
be  the  special  verdict  that  the  jury  did  in  fact 
render,  the  sentence  of  the  court  can  only  be 
pronounced  upon  the  one  indictment  as  a  unit, 
and  for  only  one  conviction  and  punishment. 

U.  8.  V.  O'CcUlahan,  6  McLean,  596;  Young 
r.  King,  3  T.  R.  98 ;  Rex  v.  Robinson,  1  Moody 
C.  C.  413;  Kane  v.  People,  8  Wend.  203;  People 
V.  Coatello,  1  Den.  83 ;  Com.  v.  McCord,  2  Dana, 
242;  State  v.  Kihhy,  7  Mo.  317;  State  v.  Bit- 
ting, 13  Iowa,  600;  Orr  v.  State,  18  Ark.  640; 
Buck  V.  State,  1  Ohio  St.  61;  Woodford  v. 
State,  1  Ohio  St.  427;  State  v.  Ctummer,  22 
Wis.  441 ;  Com.  v.  Manson,  2  Ash.  31 ;  State  v. 
Croteau,  23  Vt.  14;  Com.  v.  Tuttle,  12  Gush. 
505 ;  Bish.  Cr.  Proc.  §  452. 

The  original  sentence  pronounced  upon  the 


petitioner  was  illegal,  and  it  was  the  duty  of 
the  court  to  discharge  the  petitioner  whenever 
the  illegality  of  the  sentence  inflicted  was  made 
to  appear. 

Under  the  law  the  alternative  was  given  to 
the  judge  who  pronounced  sentence,  either  to 
impose  a  fine  or  to  imprison;  he  could  not  do 
both. 

The  sentence  pronoimced  is  an  entirety,  and 
if  it  exceeds  the  punishment  provided  by  law, 
is  wholly  illegal. 

Rex.  V.  Ellis,  5  Bam.  &  C.  395;  King  v. 
Bourne,  7  Ad.  &  El.  58;  Queen  v.  Silversides, 
3  Q.  B.  406;  King  v.  Queen,  7  Q.  B.  795;  Holt 
V.  Queen,  2  D.  &  L.  774;  9  Jur.  538;  Ex  parte 
Page,  49  Mo.  291 ;  Holland  v.  Queen,  2  Jebb.  & 
S.  357;  0*Leary  v.  People,  4  Park.  Cr.  187; 
Shepherd  v.  Com.  43  Mass.  419;  Stephens  v. 
Com.  45  Mass.  360;  Fitzgerald  v.  State,  4  Wis. 
395;  Fellinger  v.  People,  15  Abb.  Pr.  128; 
Ratzky  v.  People,  29  N.  Y.  124. 

The  first  judgment  pronounced  was  not  abso- 
lutely void ;  it  was  valid  imtil  vacated,  reversed 
or  altered,  by  some  court  of  competent  juris- 
diction, notwithstanding  its  manifest  illegality. 

U.  S.  V.  Arredondo,  6  Pet.  709;  Thompson  v. 
Tolmie,  2  Pet.  157;  Voorhees  v.  Bank,  10  Pet. 
449;  Cocke  v.  Halsey,  16  Pet.  71;  People  v. 
Sturtevant,  9  N.  Y.  263 ;  Erie  R.  Co.  v.  Ramsey, 
45  N.  Y.  637. 

The  petitioner  having  been  removed  from 
the  court  and  incarcerated  under  the  sentence, 
and  having  paid  the  fine  in  full,  the  sentence 
was  in  part  executed,  and  had  become  beyond 
the  control  of  the  judge  who,  or  the  court  that, 
pronounced  sentence. 

It  has  been  said  by  some  authorities  that  the 
court  may  change  the  sentence  to  alter,  dimin- 
ish, or  enlarge  the  same- at  any  time  during  the 
term  at  which  it  was  rendered. 

Rex  V.  Fletcher,  1  Bus.  &  R.  (CO.)  58 ;  Peo- 
ple v.  Thompson,  4  Cal.  238 ;  Johe  v.  State,  28 
Ga.  235. 

It  will  be  observed  that  the  sentence  in  the 
cases  cited  were  wholly  executory.  In  the  latest 
and  one  of  the  ablest  works  on  criminal  law  it 
in  laid  down  thus :  ''If  no  steps  have  bc^n  taken 
to  carry  the  sentence  into  execution,  it  may  be 
changed  at  any  time  during  the  term  of  the 


46  Am.  Dec.  642 ;  Baker  v.  State.  12  Ohio  St.  218 ; 
Stewart  v.  State,  15  Ohio  St.  159. 

Some  cases  hold  that  a  party  is  placed  in  Jeop- 
ardy whenever,  upon  a  valid  indictment  and  before 
a  legally  constituted  Jury,  in  a  court  of  competent 
jurisdiction,  his  trial  has  been  fairly  entered  upon ; 
and  if  thereafter  the  Jury  is  illegally,  improperly 
and  unnecessarily  discharged  by  the  court,  it  op- 
erates as  an  acquittal,  so  that  he  can  never  be 
thereafter  arraigiied  for  the  same  offense.  Teat  v. 
The  State,  68  Miss.  463.  24  Am.  Rep.  708 :  People 
T.  Cage.  48  Cal.  823,  17  Am.  Rep.  486;  People  v. 
Honckeler,  48  Cal.  334 ;  Morgan  v.  State,  13  Ind. 
216 :  Joy  v.  State,  14  Ind.  139 ;  State  v.  Walker, 
26  Ind.  846;  Gruber  v.  State.  3  W.  Va.  609; 
O'Brian  v.  Com.  9  Bush,  333,  15  Am.  Rep.  715; 
Weinzorpflein  v.  State,  7  Blackf.  186;  People  v. 
Webb,  88  Cal.  467 ;  McKenzle  v.  State,  26  Ark.  334  ; 
Lee  V.  State,  26  Ark.  260,  7  Am.  Rep.  611 ;  Hines 
T.  State.  24  Ohio  St  134*;  King  v.  People.  5  Hun. 
297 ;  Grogan  v.  State,  44  Ala.  9 ;  Bell  v.  State,  44 
Ala.  398 ;  State  v.  Redman,  17  Iowa,  329 ;  McFad- 
den  V.  Com.  23  Pa.  12 :  In  re  Spier,  1  Dev.  491 ; 
People  T.  Barrett,  2  Caines,  804,  2  Am.  Dec.  239. 

Other  cases  hold  that  Jeopardy  only  begins  after 
verdict  U.  S.  v.  Perez,  6  L.  ed.  U.  S.  165 ;  People 
▼.  Goodwin,  18  Johns.  187,  9  Am.  Dec.  203 ;  U.  S. 
▼.  Gilbert,  2  Sumn.  19;  State  v.  Moor.  Walker,  134. 
12  Am.  Dec.  641 ;  Taylor  v.  State,  3.'^  Tex.  97  ;  State 
T.  Champeau,  52  Vt  313,  36  Am.  Rep.  754. 
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If  a  person  Is  once  put  in  Jeopardy,  no  matter  for 
how  brief  a  period,  and  the  trial  is  irregularly  dis« 
continued  or  suspended  so  as  to  require  new  Jeop- 
ardy to  procure  a  conviction,  the  defendant  has  a 
right  to  his  discharge.  1  Bish.  Crlm.  Law,  Sec. 
1013;  Cooley,  Const  Llm.  326;  Lee  v.  State,  26 
Ark.  260,  7  Am.  Rep.  60 ;  O'Brlan  v.  Com.  9  Bush, 
333,  15  Am.  Rep.  715 ;  Hlnes  v.  State,  24  Ohio  St 
134,  17  Am.  Rep.  436 ;  King  v.  People,  6  Hun,  297 ; 
State  V.  Callendlne,  8  Iowa,  288 ;  Bell  v.  State.  44 
Ala.  393. 

Jury  may  be  discharged  after  they  are  charged 
with  the  trial  of  a  criminal  offense  for  following 
causes :  1.  The  consent  of  the  prisoner.  2.  Illness 
of  Juryman,  prisoner,  or  court.  3.  Absence  of  one 
of  the  Jurymen.  4.  Impossibility  of  their  agreeing 
on  a  verdict.  1  Bish.  Cr.  L.  sec.  1033 ;  State  v.  Mc- 
Kee,  1  Bailey,  Law,  651,  21  Am.  Dec.  499;  State 
V.  Moor,  Walker,  134.  12  Am.  Dec.  641 ;  Com.  v. 
Purchase,  2  Pick.  521,  13  Am.  Dec.  462 ;  Hector 
V.  State,  2  Mo.  166,  22  Am.  Dec.  464;  People  v. 
Olcott,  2  Johns.  Cas.  301,  1  Am.  Dee.  168;  People 
V.  Reagle,  60  Barb.  527 ;  Barrett  v.  State,  35  Ala. 
406 ;  U.  S.  V.  Cooledce,  2  Gall.  364 :  U.  S.  v.  Perez, 
6  L.  ed.  U.  S.  165 ;  U.  S.  v.  Haskell,  4  Wash.  402 : 
Tennessee  v.  Waterhouae,  Mart  k  Y.  278;  People 
V.  Green.  17  Wend.  55 ;  People  v.  Bills.  15  Wend. 
371 ;  Winsor  v.  Reg.  6  B.  4  S.  141,  118  Eng.  C.  L. : 
State  V.  Woodruff,  2  Day,  604,  2  Am.  Dec.  122 ; 
People  V.  Goodwin,  18  Johns.  187,  9  Am.  Dec.  203  i 
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eovrt  at  which  it  was  rendered,  and  before  final 
judgment  is  signed  or  other  final  act  done." 

Bish.  Or.  Proc.  S  1123;  People  v.  Duffy,  5 
Barb.  208;  Com,  v.  Weymouth,  2  Allen,  144; 
Howard  v.  People,  3  Mich.  207;  Oumey  v. 
Tufts,  37  Me.  130;  Rohson  v.  Spearman,  3  B.  & 
Aid.  493 ;  Miller  ▼.  Finkle,  I  Park.  Cr.  376. 

Archbold  in  his  treatise  thus  announces  the 
law:  **The  court  may  at  any  time  during  the 
same  sessions  or  assizes  or  any  adjournment 
thereof,  vacate  the  judgment  passed  upon  the 
defendant  before  it  has  become  matter  of  rec- 
ord, and  pass  another  less  or  even  more  severe. 
But  when  once  the  judgment  is  solemnly  en- 
tered on  the  record,  no  court  can  make  any 
alteration  in  it." 

Archb.  Cr.  PI.  17th  Eng.  ed.  176;  Queen  v. 
Hartnett,  2  Jebb  &  S.  367,  note  e;  Rex  v.  Col- 
lier, 1  Wils.  332;  Christian  v.  Com,  46  Mass. 
630;  People  v.  Taylor,  3  Den.  91;  Miller  v. 
Finkle,  1  Park.  Cr.  374. 

The  power  of  the  court  having  been  ex- 
hausted in  the  first  sentence  pronounced,  the 
second  sentence  was  wholly  without  jurisdic- 
tion and  was  in  conflict  with  the  Constitution. 

Const.  U.  S.  art.  V;  Shepherd  v.  People,  26 
N.  Y.  406;  Kuokler  v.  People,  6  Park.  Cr.  212. 

A^inst  the  unbroken  current  of  English  au- 
thorities, there  are  some  cases  that  have  been 
citcMi  by  the  counsel  for  the  government,  con- 
tained in  the  reports  of  Pa.  and  one  in  Va.,  but 
which  either  do  not  apply  to  this  case  or  are 
not  authority.  In  the  case  of  Grattan's  re- 
ports, a  party  was  sentenced  to  a  shorter  term 
of  imprisonment  than  the  shortest  term  allowed 
by  law.  The  jailer  discovered  'the  error,  and 
under  the  act  of  the  Virginia  assembly,  brought 
the  prisoner  into  court  and  had  him  resen- 
tence. The  cases  in  Pa.  hold  that  where,  on 
writs  of  error,  it  appears  that  sentence  has  been 
passed  beyond  the  power  of  the  court  to  pro- 
nounce, the  sentence  may  be  vacated  and  the 
prisoner  remanded  to  the  court  below,  and  there 
receive  the  proper  sentence;  but  this  proceeding 
18  under  a  special  statute  of  the  state,  passed 
June  16,  1836.  It  is  true  that  in  one  case  the 
opinion  states  that  this  special  statute  is  de- 
clarative of  the  common  law,  but  it  is  wholly 
obiter  and  cannot  weigh  against  the  express 
adjudications  of  the  fiiglish  courts,  that  no 
such  power  exists  at  the  common  law,  and  in 
Danim  v.  Com,  7  Pa.  371,  it  was  held  that 
that  statute  was  against  the  common  law. 


In  addition  to  these.  Judge  Benedict  cited 
the  case  of  Baasett  v.  U,  S,  9  Wall.  38,  19  L.  ed. 
648. 

In  this  case  the  prisoner  pleaded  guiltv,  was 
sentenced  and  imprisoned.  Subsequently  he  was 
brought  before  the  court  on  a  writ  of  habeas 
corpus,  the  writ  was  granted,  the  sentence  was 
vacated,  the  plea  of  "guilty"  was  withdrawn,  a 
plea  of  "not  guilty"  permitted,  and  the  accused 
admitted  to  bail.  He  forfeited  his  recognizance, 
and  the  surety  set  up  the  fact  of  the  executed 
sentence  as  a  bar  to  the  recovery  on  the  bond, 
and  the  court  most  wisely  and  justly  held,  that 
it  was  no  defense.  Beyond  all  question  a  per- 
son who  pleads  guilty  and  is  sentenced,  and 
afterwards  seeks  and  obtains  leave  to  with- 
draw that  plea  and  pleads  not  guilty,  has  not 
been  within  the  meaning  of  the  Constitution, 
"for  the  same  offense  twice  put  in  jeopardy." 

The  petitioner  having  shown  that  the  origi- 
nal sentence  was  illegal,  that  it  had  passed  be- 
yond the  power  of  the  court  to  correct  it,  and 
that  tiie  second  sentence  is  a  nullity,  is  entitled 
to  have  a  writ  of  habeas  corpus  granted  as 
prayed  for,  and  thereunder  to  be  discharged 
from  his  illegal  imprisonment. 

The  payment  of  the  fine  is  a  complete  bar  to 
the  infliction  of  imprisonment  under  either  the 
first  or  second  sentence  of  the  court.  If  the 
original  sentence  had  been  undisturbed,  and 
Mr.  Lange  had  served  his  term  of  imprison- 
ment without  payinff  the  fine,  no  one  would 
claim  that  then  the  mie  could  be  collected.  So 
the  fine  having  been  paid  in  full,  and  accepted 
by  the  United  States  in  satisfaction  of  the  sen- 
tence as  regards  the  fine,  how  can  the  impris- 
onment be  enforced?  The  principle  applies 
with  equal  force  to  the  alternative. 

Messrs,  Oeo,  H,  Williams,  Atty,  Oen,,  and 
C.  H.  Hill,  Asst,  Atty,  Oen,,  for  respondent: 

The  conviction,  the  first  sentence,  the  first 
writ  of  habeas  corpus,  the  vacating  of  the  sen- 
tence and  the  resentence  of  the  prisoner,  all 
took  place  during  the  same  term  of  court,  and 
the  second  sentence  was  imposed  by  the  same 
judge  who  had  tried  the  relator  and  imposed 
the  first  sentence  upon  him. 

A  sentence  passed  upon  a  person,  if  errone- 
ous, may  be  vacated  like  any  other  judgment, 
during  the  term  in  which  it  was  pronounced, 
by  the  court  which  awarded  it,  and  the  prisoner 
resentenced  according  to  law. 

Bassett  v.  XJ.  S.  9  Wall.  38,  19  L.  ed.  648; 


Lester  v.  State,  33  Ga.  329 ;  State  v.  Honeycutt,  74 
N.  C.  891 :  Ex  parte  McI^UKhlln,  41  Cal.  211,  10 
Am.  Rep.  272 ;  Hoffman  v.  State,  20  Md.  425 ;  Eai 
parte  Maxwell,  11  Nev.  428:  Nugent  v.  State,  4 
Btew.  k  P.  72,  24  Am.  Dec.  746 ;  Mixon  v.  State, 
65  Ala.  129,  28  Am.  Rep.  695. 

The  court  cannot  discharge  a  jury  in  a  capital 
case  because  they  have  not  agreed  upon  a  verdict 
except  in  cases  of  absolute  neceBslty.  Com.  v.  Cook, 
6  Serg.  &  R.  677,  9  Am.  Dec.  465 ;  Com.  v.  Clue, 
S  Rawle,  500. 

Where  one  felony  becomes  an  ingredient  of  a 
superior  one,  defendant  cannot  be  convicted  of 
koth  offenses.  State  v.  Cooper,  1  Green,  L.  261,  25 
Am.  Dec.  490. 

If  after  swearing  certain  jurors.  It  is  found  that 
the  remainder  cannot  be  procured,  the  prisoner 
is  not  so  put  on  his  trial  as  to  be  entitled  to  his 
discharge.  State  v.  Burket,  2  Mill,  155,  12  Am. 
Dec.  662. 

A  person  may  be  Indicted  for  an  assault,  com- 
mitted in  view  of  the  court,  though  previously  fined 
for  contempt  for  the  snme  act.  State  v.  Yancy,  1 
Car.  L.  Rep.  519,  6  Am.  Dec.  553  :  State  v.  Wood- 
fln,  6  Ired.  199 ;  2  Bish.  Cr.  L.  {  264. 

If  a  pesflon  found  guilty  on  one  of  three  counts, 
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obtain  a  new  trial,  and  on  the  second  trial  he  is  ae- 
quitted  on  the  count  on  which  he  was  before  found 

fiiilty  he  is  entitled  to  his  discharge.  Campbell  v. 
tate,  9  Yerg.  333,  30  Am.  Dec.  417. 

Trial  and  acquittal  by  court  without  jury,  the 
state  insisting  upon  a  Jury,  Is  not  a  puttmg  In 
jeopardy,  such  a  trial  being  coram  non  judice  and 
void.  State  v.  Mead,  4  Blackf.  309,  30  Am.  Dec 
661. 

Legal  jeopardv  does  not  result  from  an  arralg- 
ment  upon  a  void  Indictment.  State  v.  Ray,  Rice 
L.  33  Am.  Dec.  90.    . 

Increased  punishment  for  a  second  offense  is  not 
putting  a  person  twice  in  jeopardy  for  same  of- 
ense.  People  v.  Stanley, -47  Cal.  113,  17  Am.  Rep. 
401. 

On  a  trial  for  an  aggravated  assault  defendant 
pleaded  former  conviction  before  a  justice  of  the 
peace.  It  appeared  that  the  justice  acted  without 
affidavit  or  warrant,  and  no  witnesses  were  eX' 
amined,  and  that  defendant  pleaded  guilty  to  a 
simple  assault  Held,  no  bur.  Wariner  v.  State,  8 
Tex.  Ct.  App.  i04,  80  Am.  Rep.  124. 

Conviction  and  punishment  under  c\ty  ordin- 
ance is  no  bar  to  prosecution  for  same  offense  by 
state.  Gi-eeuwoodv.  State,  0  Baxt  667,  32  Am.  Ren. 
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King  ▼.  Frice,  6  East,  323;  King  ▼.  Ju8tieea  of 
Leioeat6r»hire,  1  M.  &  S.  442 ;  Beale  v.  Com,  25 
Pa.  11,  and  cases  cited;  State  v.  Harriaon,  10 
Ywg,  642;  Logan's  Case,  5  Grat.  692;  Miller 
r.  Finkle,  1  Park.  C.  C.  374;  Com.  Dig.  Indict- 
ment, N;  2  Hawk.  chap.  48,  §  20;  2  Gabb.  Cr. 
Law,  664,  665. 

As  the  power  of  the  court  to  resentence  a 
prisoner  is  not  affected  by  the  fact  that  he  had 
entered  upon  the  imprisonment  ordered  by  the 
court  under  the  first  sentence,  so  it  cannot  be 
affected  by  the  fact  that  he  had  paid  into  court 
the  fine  imposed  upon  him. 

The  King  v.  Loveden,  8  T.  R.  616. 

The  case  is  wholly  distinguishable  in  prin- 
ciple from  those  cases  which  relate  to  the  power 
of  a  court  to  resentence  a  prisoner  where  the 
judgment  has  been  reversed  upon  writ  of  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  comt: 

An  application  to  this  court  was  made  at  a 
former  day  for  a  writ  of  habeas  corpus,  on  the 
allegation  that  the  petitioner  was  unlawfully 
imprisoned  under  an  order  of  the  circuit  court 
of  the  United  States  for  the  southern  district 
of  New  York. 

On  consideration  of  the  petition,  the  court 
was  of  opinion  that  the  facts  therein  recited 
very  fairly  raised  the  question  whether  the  cir- 
cuit court,  in  the  sentence  which  it  had  pro- 
nounced, and  under  which  the  prisoner  was 
166*1  held,  had  not  exceeded  its  *powers.  It 
therefore  directed  the  writ  to  issue,  accom- 
panied also  by  a  writ  of  certiorari,  to  bring  be- 
fore this  court  the  proceedings  in  the  circuit 
court  under  which  the  petitioner  was  restrained 
of  his  liberty.  The  authoriiy  of  this  court  in 
sudi  case,  under  the  Constitution  of  the  United 
States,  and  the  14th  section  of  the  judiciary  act 
of  1789  (1  Stat,  at  L.  73),  to  issue  this  writ, 
and  to  examine  the  proceedings  in  the  inferior 
court,  so  far  as  may  be  necessary  to  ascertain 
whether  that  court  has  exceeded  its  authority, 
is  no  longer  open  to  question.  The  cases  cited 
in  the  note  below  U,  8.  v.  Hamilton,  3  Dall.  17 ; 
Esp  parte  Burford,  3  Cranch,  448;  Ex  parte 
Bollman,  4  Cranch,  76;  Ea>  parte  Watkins,  3 
Pet  193,  7  Pet.  668;  Ew  parte  Metzger,  6  How. 
176;  Ew  parte  Kaine,  14  How.  103;  Ew  parte 
Welle,  18  How.  307,  16  L.  ed.  421;  Ew  parte 
MiUigan,  4  Wall.  2, 18  L.  ed.  281 ;  Ew  parte  Mo- 


Cardie,  6  Wall.  318,  18  L.  ed.  816,  7  Wall.  506, 
19  L.  ed.  264;  Ex  parte  Yerger,  8  Wall.  85, 
19  L.  ed.  332,  will,  when  examined,  establish 
this  proposition  as  far  a»  judicial  decision  can 
establish  it. 

Disclaiming  any  assertion  of  a  eeneral  power 
of  review  over  the  judgments  of  the  inferior 
courts  in  criminal  cases,  by  the  use  of  the  writ 
of  habeas  corpus  or  otherwise,  we  proceed  to 
examine  the  case  in  the  record  of  the  circuit 
court  and  the  return  of  the  marshal,  in  whose 
custody  the  prisoner  is  found,  to  ascertain 
whether  they  show  that  the  court  below  had 
any  power  to  render  the  judgment  by  which  the 
prisoner  is  held. 

It  appears  from  these  that  the  petitioner 
was  indicted  under  an  act  of  Congress,  passed 
the  8th  of  June,  1872  (17  Stat,  at  L.  320, 
§  290),  for  stealing,  purloining,  embezzling, 
and  appropriating  to  his  own  use,  certain  mail 
bags  belonging  to  the  Postoffice  Department. 
Upon  the  trial,  on  the  22d  day  of  October,  1873, 
the  jury  foimd  him  guilty  of  appropriating  to 
his  own  use  mail  bags,  the  value  of  which  were 
IffiS  than  $25;  the  punishment  for  which,  as 
provided  in  said  statute,  is  imprisonment  for 
not  more  than  one  year  or  a  fine  of  not  less 
than  $10,  nor  more  than  $200.  On  the  3d  day 
of  November,  1873,  the  judge  presiding  sen- 
tenced the  petitioner,  under  said  conviction,  to 
one  year's  imprisonment,  and  to  pay  $200  fine. 
The  petitioner  was  on  said  day  committed  to 
jail  in  execution  of  the  sentence,  and  on  the  fol- 
lowing day  the  fine  was  paid  to  the  clerk  of  the 
court,  who,  in  turn,  and  on  the  7th  day  of  No- 
vember, 1873,  paid  the  same  into  the  treasury 
of  the  United  States. 

On  the  8th  day  of  the  same  month,  the  pris- 
oner was  brought  before  the  court  on  a  writ  of 
habeas  corpus,  the  same  judge  presiding,  and 
an  order  was  entered,  vacating  the  former  judg- 
ment, and  the  prisoner  was  again  sentenced  to 
one  year's  imprisonment  from  that  date;  and 
the  return  of  the  marshal  to  the  writ  of  habeas 
corpus  shows  that  it  is  under  this  latter  judg- 
ment that  he  holds  the  prisoner.  It  is  conceded 
that  all  this  was  during  the  same  term  at  which 
his  trial  took  place  before  the  jury.  A  second 
writ  of  habeas  corpus  issued  by  the  circuit 
judge  was  returned  into  the  circuit  court  when 
the  two  district  judges  sat  with  him  on  the  hear- 


639:  McRea  v.  Mayor.  59  Qa.  168,  27  Am.  Rep. 
890;  Wragg  T.  Penn  Township,  94  111.  11,  34  Am. 
Rep.  199. 

Prisoner  is  not  put  in  jeopardy  by  being  placed 
on  trial  before  a  Judge  and  jury  at  a  special  term 
of  court  not  called  as  authorized  by  law.  Dunn  v. 
Bute,  2  Ark.  229,  35  Am.  Dec.  54. 

Verdict  of  acquittal  and  judgment  thereon  deter- 
mine the  prosecution  forever.  State  v.  Hand,  6  Ark. 
169,  42  Am.  DeC.  689 :  People  v.  Webb,   8  Cal.  478. 

Verdict  of  acquittal  or  conviction  of  itself  Is  a 
bar  to  a  second  trial  thougb  tbere  be  no  judgment 
upon  it  Mount  v.  State,  14  Ohio,  295,  45  Am.  Dec. 
542  ;  State  v.  Norvell^  2  Yerg.  24,  24  Am.  Dec.  458  ; 
State  y.  Benham,  7  Conn.  414 ;  Logg  v.  People,  8 
Bradw.  App.  Cas.  102 ;  Brennan  v.  People,  15  111. 
517. 

Where  upon  a  trial  for  murder  in  the  first  degree 
the  verdict  was  "not  guilty  of  murder  but  guilty 
of  manslaughter  in  the  second  degree'*  and  defend- 
ant procured  a  new  trial,  held  that  he  could  not  be 
convicted  of  murder.  Johnson  v.  State,  29  Ark. 
81.  21  Am.  Rep.  154 :  State  v.  Martin,  30  Wis.  216, 
11  Am.  Rep.  667 ;  State  v.  Belden,  33  Wis.  121, 
and  cases  cited,  14  Am.  Rep.  748 :  Contra  fltate  v. 
McCord,  8  Kan.  232,  12  Am.  Rep.  469;  State  ▼. 
B<»bimer.  20  Ohio  St  572. 

18  Wall. 


Where  on  an  indictment  for  murder  a  verdict  of 
guilty  was  received  in  the  absence  of  the  prisoner 
and  the  verdict  was  on  defendant's  motion  set 
aside  for  that  irregularity,  it  was  held  that  he  had 
been  once  in  jeopardy  and  could  not  be  tried  again 
for  the  same  offense.  Nolao  v.  State,  55  Ga.  521, 
21  Am.  Rep.  281. 

Defendant  was  indicted  for  theft  from  H. 
Franks,  and  on  trial  the  owner's  name  was  shown 
to  be  Frank  and  nolle  proa,  was  entered  against 
defendant's  protest.  A  plea  of  once  In  Jeopardy  was 
held  bad  to  a  new  Indictment  charging  the  theft 
from  Frank,  the  name  not  being  idem  aonana. 
Parchman  v.  State,  2  Tex.  Ct.  of  App.  228,  28  Am. 
Rep.  435. 

Mere  jeopardy  in  another  state  without  convic- 
tion and  punishment  will  not  avail,  nor  is  autre- 
fois convict  in  another  state  conclusive.  Marslian 
V.  State,  6  Neb.  120,  29  Am.  Rep.  363. 

Former  conviction  for  assault  and  battery  is  not 
such  Jeopardy  as  to  bar  an  indictment  for  man- 
slaughter. State  V.  LIttlefleld,  70  Me.  462,  86  Am. 
Rep.  335 ;  State  v.  Ilattabough,  66  Ind.  223. 

A  8  to  puircr  of  court  to  revise  sentence — see 
note,  46  C.  C.  A.  412. 
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ing,  and  the  writ  was  discharged;  and  the  peti- 
tioner remanded  to  the  custody  of  the  marshal. 

The  first  inquiry  which  presents  itself  is  as 
to  the  nature  and  extent  of  the  power  of  the 
circuit  court  over  its  own  judgments  in  revers- 
ing, vacating,  or  modifying  them. 

We  are  furnished  by  counsel  with  a  very  full 
review  of  the  cases  in  the  English  and  .^jneri- 
ean  courts  on  the  question  of  the  power  of 
courts  over  their  judgments  once  rendered  in 
criminal  cases.  Many  of  these  decisions  in  the 
English  courts  are  on  writs  of  error  and  have 
but  little  bearing  on  the  question  before  us. 
Others,  which  seem  to  present  cases  of  judg- 
ments vacated  or  modified,  during  the  term  at 
which  they  were  rendered,'  are  based  upon  the 
doctrines  of  the  English  courts,  that  there  is 
no  judgment  or  decree  imtil  the  decree  in  chan- 
cery is  enrolled  or  the  judgment  has  been 
167*]  ^signed  by  the  juage  of  the  court  of 
law,  and  become  technically  a  part  of  the  judg- 
ment roll.    Arch.  Cr.  PI.  176. 

These  decisions,  some  of  which  go  to  the  ex- 
tent of  denying  all  right  to  amend  or  change 
the  judgment  after  it  becomes  a  part  of  the 
roll,  are  inapplicable  to  our  system,  where  a 
judgment  roll,  strictly  speaking,  is  no  part,  or, 
at  least,  not  a  necessary  part  of  our  system  of 
judicial  proceedings.  In  most,  if  not  all,  our 
courts,  a  minute  book,  or  a  record  of  the  pro- 
eeedings  of  the  court,  is  kept,  and  is  the  appro- 
priate reposit<Mry  of  all  the  orders  and  ludg- 
ments  of  the  court;  and  this  book  with  all  iSs 
entries  is,  as  a  general  rule,  under  the  complete 
control  of  the  court  during  the  term  to  which 
such  entries  relate. 

The  general  power  of  the  court  over  its  own 
Judgments,  orders,  and  decrees,  in  both  civil 
and  criminal  cases,  during  the  existence  of  the 
term  at  which  they  are  first  made,  is  undenia- 
ble. And  this  is  the  extent  of  the  proposition 
intended  to  be  decided  in  the  case  of  Bassett  v. 
V.  8,  9  Wall.  38,  19  L.  ed.  548.  That  was  a 
case  like  this,  in  which,  in  a  prosecution  for 
misdemeanor,  the  prisoner  had  been  sentenced 
to  imprisonment.  But  it  was  by  a  judgment 
rendered  on  confession.  He  was  afterwards, 
during  the  same  term,  brought  into  court  and 
the  judgment  vacated,  his  plea  of  guilty  with- 
drawn, and  leave  given  to  plead  anew;  and 
then  he  gave  bail  and  his  case  was  continued. 
It  was  in  an  action  on  the  bail-bond  which  he 
had  forfeited  that  the  sureties  raised  the  ques- 
tion of  the  right  of  the  court  to  vacate  the 
former  judgment. 

In  general  terms,  without  much  considera- 
tion, for  no  counsel  appeared  for  the  sureties, 
this  court  sustained  the  right.  If  it  was  in- 
tended in  that  case  to  raise  the  question  of  the 
right  of  the  court  to  inflict  a  new  and  larger 
punishment  on  the  prisoner,  without  reference 
to  the  time  of  his  imprisonment  on  the  one  set 
aside,  that  point  was  not  presented  so  as  to 
receive  the  attention  of  the  court,  and  certainly 
was  not  considered  or  decided. 

It  would  seem  that  there  must,  in  the  nature 
168*]  of  the  power  *thus  exercised  by  the 
court,  be,  in  criminal  cases,  some  limit  to  it. 

The  judgment  of  the  courts  in  this  class  of 
cases  extends  to  life,  liberty,  and  property. 
The  terms  of  many  of  them  extend  through  con- 
siderable periods  of  time,  often  many  months, 
with  adjournments  and  vacations  in  the  same 
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term,  at  the  discretion  of  the  judge.  A  crimi- 
nal may  be  sentenced  to  a  disgraceful  punish- 
ment, as  whipping,  or,  as  in  the  old  English 
law,  to  have  his  ears  cut  off,  or  to  be  branded 
in  the  hand  or  forehead. 

The  judgment  of  the  court  to  this  effect  be- 
ing rendered  and  carried  into  execution  before 
the  expiration  of  the  term,  can  the  judge 
vacate  that  sentence  and  substitute  fine  or  im- 
prisonment, and  cause  the  latter  sentence  also 
to  be  executed?  Or  if  the  judgment  of  the 
court  is  that  the  convict  be  imprisoned  for  four 
months,  and  he  enters  immediately  upon  the 

Seriod  of  punishment,  can  the  court,  after  it 
as  been  fully  completed,  because  it  is  still  in 
session  of  the  same  term,  vacate  that  judgment 
and  render  another,  for  three  or  six  months' 
imprisonment,  or  for  a  fine?  Not  only  the 
gross  injustice  of  such  a  proceeding,  but  the 
inexpediency  of  placing  such  a  power  in  the 
hands  of  any  tribimal,  is  manifest. 

If  there  is  anything  settled  in  the  jurispru- 
dence of  England  and  America,  it  is  that  no 
man  can  be  twice  lawfully  punished  for  the 
same  offense.  And  though  there  have  been 
nice  questions  in  the  application  of  this  rule  to 
cases  in  which  the  act  charged  was  such  as  to 
come  within  the  definition  of  more  than  one 
statutory  offense,  or  to  bring  the  party  within 
the  jurisdiction  of  more  than  one  court,  there 
has  never  been  any  doubt  of  its  entire  and  com- 
plete protection  of  the  party  when  a  second 
pimishment  is  proposed  in  the  same  court,  on 
the  same  facts,  for  the  same  statutory  off^ise. 

The  principle  finds  expression  in  more  than 
one  form  in  the  maxims  of  the  common  law. 
In  civil  cases  the  doctrine  is  expressed  by  the 
maxim  that  no  man  shall  be  jbwice  vexed  for 
one  and  the  same  cause.  Nemo  debet  his  vexturi 
pro  una  et  *eadem  causa.  It  is  upon  [*169 
the  foundation  of  this  maxim  that  the  plea  of 
a  former  judgment  for  the  same  matter, 
whether  it  be  in  favor  of  the  defendant  or 
against  him,  is  a  good  bar  to  an  action. 

In  the  criminal  Taw  the  same  principle,  more 
directly  applicable  to  the  case  before  us,  is 
expressed  m  the  Latin,  "Nemo  hia  punitur  pro 
eodem  delicto'*  (2  Hawk.  P.  C.  377),  or,  as 
Coke  has  it,  "Nemo  debet  bia  punivi  pro  una 
delicto."  4  Co.  43a;  11  Co.  95b.  No  one  can 
be  twice  punished  for  the  same  crime  or  mis- 
demeanor, is  the  translation  of  the  maxim  by 
Sergeant  Hawkins. 

Biackstone  in  his  Commentaries  cites  the 
same  maxim  as  the  reason  why,  if  a  person  has 
been  found  guilty  of  manslaughter  on  an  in- 
dictment, and  has  had  benefit  of  clergy,  and 
suffered  the  judgment  of  the  law,  he  cannot 
afterwards  be  appealed.    4  Black.  315  (ShiCrs). 

Of  course,  if  tnere  had  been  no  pimishment 
the  appeal  would  lie,  and  the  party  would  be 
subject  to  the  danger  of  another  form  of  trial. 
But  by  reason  of  tnis  universal  principle,  that 
no  person  shall  be  twice  punished  for  the  same 
offense,  that  ancient  right  of  appeal  was  gone 
when  the  punishment  had  once  been  suffered. 
The  protection  against  the  action  of  the  same 
court  in  inflicting  punishment  twice  must 
surely  be  as  necessary,  and  as  clearly  within 
the  maxim,  as  protection  from  chances  or  dan- 
ger of  a  second  punishment  on  a  second  trial. 

The  common  law  not  only  prohibited  a  8e<^ 
ond  pimishment  for  the  same  offense,  but  it 
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went  further  and  forbid  a  second  trial  for  the 
same  offense,  whether  the  accused  had  suffered 
punishment  or  not,  and  whether  in  the  former 
trial  he  had  been  acquitted  or  convicted. 

Hence  to  every  indictment  or  information 
charging  a  party  with  a  known  and  defined 
crime  or  nusdemeahor,  whether  at  the  com-, 
mon  law  or  by  statute,  a  plea  of  autrefois 
acquit  or  autrefois  convict  is  a  good  defense. 
170*1  *In  the  case  of  Crenshaw  v.  Tenn,  1 
Mart.  &  Yerg.  122,  it  was  held  by  the  supreme 
court  of  that  state  that  the  common  law  prin- 
ciple went  still  further,  namely:  that  an  in- 
dictment, conviction,  and  punishment  in  a  case 
of  felony  not  capital  was  a  bar  to  a  prosecution 
for  all  other  felonies  not  capital  committed  be- 
fore such  conviction,  judgment,  and  execution. 
If  in  civil  cases  (says  Drake,  J.,  in  State  v. 
Cooper,  1  Green  (N.  J.)  375),  the  law  abhors 
a  multiplicity  of  suits,  it  is  yet  more  watchful 
in  criminal  cases  that  the  Crown  shall  not 
oppress  the  subject,  or  the  government  the  citi- 
zen, by  unreasonable  prosecutions. 

These  salutary  principles  of  the  common  law 
have,  to  some  extent,  been  embodied  in  the  Con- 
stitutions of  the  several  states  and  of  the 
United  States.  By  article  VII  of  the  Amend- 
ments to  the  latter  instrument  it  is  declared 
that  no  fact  once  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  com- 
mon law;  and  by  article  V,  that  no  {person  shall 
for  the  same  offense  be  twice  put  in  jeopardy  of 
life  or  limb  .  .  .  nor  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law. 
It  is  not  necessary  in  this  case  to  insist  that 
other  cases  besides  those  involving  life  or  limb 
are  positively  covered  by  the  language  of  this 
amendment;  or  that  when  a  party  has  had  a 
fair  trial  before  a  competent  court  and  jury, 
and  has  been  convicted,  that  any  excess  of  pun- 
ishment deprives  him  of  liberty  or  property 
without  due  course  of  law.  On  the  other  hand, 
it  would  seem  to  be  equally  difficult  to  main- 
tain, after  what  we  have  said  of  the  inflexible 
rules  of  the  common  law  against  a  person  being 
twice  punished  for  the  same  offense,  that  such 
second  punishment  as  is  pronounoed  in  this 
case  is  not  a  violation  of  that  provision  of  the 
Constitution. 

It  is  very  clearly  the  spirit  of  the  instrument 
to  prevent  a  second  punishment  under  judicial 
proceedings  for  the  same  crime,  so  far  as  the 
common  law  gave  that  protection. 

In  the  case  of  Com,  v.  Olds,  5  Litt.  137,  one 
171  •  ]  of  the  *best  common-law  judges  that  ever 
sat  on  the  bench  of  the  court  of  appeals  of  Ken- 
tucky remarked,  "That  every  person  acquainted 
with  the  history  of  governments  must  know 
that  stpte  trials  have  been  employed  as  a  for- 
midable engine  in  the  hands  of  a  dominant  ad- 
ministration. ...  To  prevent  this  mischief 
the  ancient  common  law,  as  well  as  Magna 
Charta  itself,  provided  that  one  acquittal  or 
conviction  should  satisfy  the  law;  or,  in  other 
words,  that  the  accused  should  always  have  the 
right  secured  to  him  of  availing  himself  of  the 
pleas  of  autrefois  acquit  and  autrefois  convict. 
To  perpetuate  this  wise  rule,  so  favorable  and 
necessary  to  the  lioerty  of  the  citizen  in  a  gov- 
ernment like  ours,  so  frequently  subject  t& 
changes  in  popular  feeling  and  sentiment,  was 
18  Waix.         U.  S.,  Book  21. 


the  design  of  introducing  into  our  Constitution 
the  elause  in  question." 

In  the  case  of  Cooper  v.  State,  in  the  supreme 
court  of  New  Jersey  (1  Green  N.  J.  361),  the 
prisoner  had  been  indicted,  tried,  and  convicted 
for  arson.  While  still  in  custody  under  this 
proceeding  he  was  arraigned  on  an  indictment 
for  the  murder  of  two  persons  who  were  in  the 
house  when  it  was  burned.  To  this  he  pleaded 
the  former  conviction  at  bar,  and  the  supreme 
court  held  it  a  good  plea.  It  is  to  be  observed 
that  the  punishment  for  arson  could  not  tech- 
nically extend  either  to  life  or  limb;  but  the 
supreme  court  founded  its  argument  on  the 
provision  of  the  Constitution  of  New  Jersey, 
which  embodies  the  precise  language  of  the 
Federal  Constitution.  After  referring  to  the 
common  law  maxim  the  court  says:  "The  Con- 
stitution of  New  Jersey  declares  this  important 
principle  in  this  form:  *Nor  shall  any  person 
be  subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  or  limb.*  Our  courts  of  jus- 
tice would  have  recognized  and  acted  upon  it 
as  one  of  the  most  valuable  principles  of  the 
conunon  law  without  any  constitutional  provi- 
sion. But  the  framers  of  our  Constitution  have 
thought  it  worthy  of  especial  notice.  And  all 
who  are  conversant  with  courts  of  justice  must 
be  satisfied  that  this  great  'principle  [*172 
forms  one  of  the  strong  bulwarks  of  liberty. 
.  •  .  Upon  this  principle  are  founded  the 
pleas  of  autrefois  acquit  and  autrefois  convict," 

And  Hawkins,  in  his  Pleas  of  the  Crown 
(pp.  515,  526),  says  that  both  the  pleas  of 
autrefois  acquit  and  autrefois  convict  are 
grounded  on  the  maxim  that  a  man  shall  .  .  . 
not  be  brought  into  danger  of  his  life  for  one 
and  the  same  offense  more  than  once. 

In  Moore  v.  People,  14  How.  13,  the  defend- 
ant was  fined  $400  under  the  Criminal  Code  of 
that  state  for  harboring  and  secreting  a  negro 
slave.  The  case  came  to  this  court  under  the 
25th  section  of  the  judiciary  act,  on  the  ground 
that  the  right  to  legislate  on  that  subject  was 
exclusively  in  Congress.  The  court  did  not 
concur  in  that  view  of  the  question.  But  it 
was  also  urged  that  the  party  might  be  sub- 
jected twice  to  pimishment  for  the  same  offense 
if  liable  to  be  prosecuted  under  statutes  of  both 
state  and  national  legislatures.  In  regard  to 
this  Judge  McLean  said,  in  a  dissenting  opin- 
ion, that  ''the  exercise  of  such  a  power  by  the 
states  would,  in  effect,  be  a  violation  of  the 
Constitution  of  the  United  States  and  of  the 
respective  states.  They  all  provide  against  a 
second  punishment  for  the  same  act."  "It  is 
contrary,"  said  he,  "to  the  nature  and  genius 
of  our  government  to  permit  an  individual  to 
be  twice  punished  for  the  same  act." 

Mr.  Bishop,  in  the  latest  edition  of  his  work 
on  criminal  law  (§§  090,  991,  5th  ed.),  spea^k- 
ing  of  this  constitutional  provision,  says  the 
construction  of  these  words  is  that  properly 
the  rule  extends  to  treason  and  all  felonies,  not 
to  misdemeanors.  Yet  practically  and  wisely 
the  courts  have  applied  it  to  misdemeanors, 
and  that  in  view  of  the  liberal  construction  of 
statutes  and  constitutions  in  favor  of  perscns 
charged  with  crime  he  cannot  well  see  how 
courto  can  refuse  to  apply  this  constitutional 
guaranty  in  cases  of  misdemeanor. 

Chitty  (1  Cr.  Law,  452-462)  also  drops  the 

words  "life  and  linb"  in  speaking  of  the  pleas 
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*of  autrefoia  acquit  and  autrefois  oon-  [*173 
inct,  and  declares  that  they  both  depend  on  the 
principle  that  no  man  shall  more  than  once  be 
placed  in  peril  of  legal  penalties  upon  the  same 
accusation. 

If  we  reflect  that,  at  the  time  this  maxim 
came  into  existence,  almost  every  offense  was 
pimished  with  death  or  other  punishment 
touching  the  person,  and  that  these  pleas  are 
now  held  valid  in  felonies,  minor  crimes,  and 
misdemeanors  alike,  and  on  the  difficulty  of  de- 
ciding when  a  statute  imder  modern  systems 
does  or  does  not  describe  a  felony  when  it  de- 
fines and  punishes  an  offense,  we  shall  see 
ample  reason  for  holding  that  the  principle  in- 
tended to  be  asserted  by  the  constitutional  pro- 
vision must  be  applied  to  all  cases  where  a 
second  punishment  is  attempted  to  be  inflicted 
for  the  same  offense  by  a  judidiil  sentence. 

For  of  what  avail  is  the  constitutional  pro- 
tection against  more  than  one  trial  if  there  can 
be  any  number  of  sentences  pronounced  on  the 
same  verdict?  Why  is  it  that,  having  once 
been  tried  and  found  guilty,  he  can  never  be 
tried  again  for  that  offense?  Manifestly  it  is 
not  the  danger  or  jeopardy  of  being  a  second 
time  found  guilty.  It  is  the  punismnent  that 
would  legally  follow  the  second  conviction 
which  is  tne  real  danger  guarded  against  by  the 
Constitution.  But  if,  after  judgment  has  been 
rendered  on  the  conviction,  and  the  sentence  of 
tibat  judgment  executed  on  the  criminal,  he  can 
be  again  sentenced  on  that  conviction  to  another 
and  different  punishment,  or  to  endure  the 
same  pimishment  a  second  time,  is  the  constitu- 
tional restriction  of  any  value  ?  Is  not  its  intent 
and  its  spirit  in  such  a  case  as  much  violated 
as  if  a  new  trial  had  been  had  and,  on  a  second 
conviction,  a  second  punishment  inflicted? 

The  argument  seems  to  us  irresistible,  and 
we  do  not  doubt  that  the  Constitution  was  de- 
signed as  much  to  prevent  the  criminal  from 
being  twice  punished  for  the  same  offense  as 
from  being  twice  tried  for  it. 

But  there  is  a  class  of  cases  in  which  a  sec- 
ond trial  is  had  without  violating  this  prin- 
174*]  ciple.  As  when  the  jury  fail  to  'agree 
and  no  verdict  has  been  rendered  (17.  8,  v. 
Perez,  6  Wheat.  679),  or  the  verdict  set  aside 
on  motion  of  the  accused,  or  on  writ  of  error 
prosecuted  by  him  {People  v.  Cashorus,  13 
Johns.  351),  or  the  indictment  was  found  to 
describe  no  offense  known  to  the  law. 
•  And  so  it  is  said  that  the  judgment  first  ren- 
dered in  the  present  case  being  erroneous  must 
be  treated  as  no  judgment  and,  therefore,  pre- 
senting no  bar  to  the  rendition  of  a  valid  judg- 
ment. The  argument  is  plausible  but  unsound. 
The  power  of  the  court  over  that  judgment 
was  just  the  same,  whether  it  was  void  or  valid. 
If  the  court,  for  instance,  had  rendered  a  judg- 
ment for  two  years*  imprisonment,  it  could,  no 
doubt,  on  its  own  motion,  have  vacated  that 
judgment  during  the  term  and  rendered  a  judg- 
ment for  one  year's  imprisonment;  or,  if  no 
part  of  the  sentence  had  been  executed,  it  could 
have  rendered  a  judgment  for  $200  fine  after 
vacating  the  first.  Nor  are  we  prepared  to 
say,  that  if  a  case  could  be  foimd  where  the 
first  sentence  was  wholly  and  absolutely  void, 
as  where  a  judgment  was  rendered  when  no 
court  was  in  session,  and  at  a  time  when  no 
t^rm  was  held, — bq  void  that  the  officer  who 
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held  the  prisoner  under  it  would  be  liable,  or 
the  prisoner  at  perfect  liberty  to  assert  kis 
freeaom  by  force,  whether  the  payment  of 
money  or  imprisonment  under  such  an  order 
would  be  a  bar  to  another  judgment  cm  the 
same  conviction.  On  this,  we  have  nothing  to 
•say,  for  we  have  no  such  case  before  us.  The 
judgment  first  rendered,  though  erroneous,  was 
not  absolutely  void.  It  was  rendered  by  a 
court  which  hs,d  jurisdiction  of  the  party  and 
of  the  offense,  on  a  valid  verdict.  The  error  of 
the  court  in  imposing  the  two  punishments 
mentioned  in  the  statute,  when  it  had  only  the 
alternative  of  one  of  them,  did  not  make  the 

i'udsment  wholly  void.  MiUer  v.  Finkle,  1 
'arker,  374,  is  directly  in  point.  But  we  think 
that  no  one  will  contend  that  the  first  sentence 
was  so  absolutely  void  that  an  action  could  be 
maintained  *against  the  marshal  for  [*175 
trespass  in  holding  the  prisoner  imder  it. 

Tne  petitioner,  then  miving  paid  into  court 
the  fine  imposed  upon  him  of  $200,  and  that 
money  having  passed  into  the  treasury  of  the 
United  States,  and  beyond  the  legal  control  of 
the  court,  or  of  anyone  else  but  the  Congress 
of  the  United  States,  and  having  also  under- 
gone five  days  of  the  one  year's  imprisonment, 
all  under  a  valid  judgment,  can  the  court  va- 
cate that  judgment  entirely,  and  without  refer- 
ence to  what  has  been  done  under  it,  impose 
another  punishment  on  the  prisoner  on  that 
same  verdict  ?  To  do  so  is  to  punish  him  twice 
for  the  same  offense.  He  is  not  only  put  in 
jeopardy  twice,  but  put  to  actual  punishment 
twice  for  the  same  thing. 

The  force  of  this  proposition  cannot  be  better 
illustrated  than  by  what  occurs  in  the  present 
case  if  the  second  judgment  is  carried  into  ef- 
fect. The  law  authorizes  imprisonment  not  ex- 
ceeding one  year  or  a  fine  not  exceeding  $200. 
The  court,  through  inadvertence,  impost  both 
punishments,  when  it  could  rightfully  impose 
but  one.  After  the  fine  was  paid  and  passed  into 
the  treasury,  and  the  petitioner  had  suffered 
five  days  of  his  one  year's  imprisonment,  the 
court  changed  its  judgment  by  sentencing  him 
to  one  year's  imprisonment  from  that  time.  If 
this  latter  sentence  is  enforced  it  follows  that 
the  prisoner  in  the  end  pays  his  $200  fine  and  is 
imprisoned  one  year  and  five  days,  being  all 
that  the  first  judgment  imposed  on  hyn,  and 
five  days'  imprisonment  in  addition.  And  this 
is  done  because  the  first  judgment  was  con- 
fessedly in  excess  of  the  authority  of  the  court. 

But  it  has  been  said  that,  conceding  all  this, 
the  judgment  imder  which  the  prisoner  is  now 
held  is  erroneous,  but  not  void;  and  as  this 
court  cannot  review  that  judgment  for  error,  it 
can  discharge  the  prisoner  oiuy  when  it  is  void. 

But  we  do  not  concede  the  major  premise  in 
this  argument.  A  judgment  may  be  erroneous 
and  not  void,  and  it  may  be  erroneous  because 
it  is  void.  The  distinctions  between  void  and 
merely  voidable  judgments  are  very  nice, 
•and  they  may  fall  under  the  one  class  [*176 
or  the  other  as  they  are  regarded  for  differoit 
purposes. 

We  are  of  opinion  that  when  the  prisoner,  as 
in  this  case,  by  reason  of  a  valid  judgment,  had 
fully  suffered  one  of  the  alternative  punish- 
ments to  which  alone  the  law  subjected  him, 
the  power  of  the  court  to  punish  further  vmm 

8$  V,  3 


187S. 


Ex  Paris  Langb. 


l«3-2(» 


l^one;  that  the  priDciple  we  have  discussed  then 
interposed  its  shield,  and  forbade  that  he 
should  be  punished  again  for  that  offense.  The 
record  of  the  court's  proceedings,  at  the  moment 
the  second  sentence  was  rendered,  showed  that 
in  that  very  case  and  for  that  very  offense  the 
prisoner  had  fully  performed,  completed  and 
endured  one  of  the  alternative  punishments 
which  the  law  prescribed  for  that  offense,  and 
had  suffered  five  days'  imprisonment  on  ac- 
count of  the  other.  It  thus  showed  the  court 
that  its  power  to  punish  for  that  offense  was  at 
an  end.  Unless  the  whole  doctrine  of  our  sys- 
tem of  jurisprudence,  both  of  the  Constitution 
and  the  common  law,  for  the  protection  of  per- 
sonal rights  in  that  regard,  are  a  nullity,  the 
authority  of  the  court  to  pimish  the  prisoner 
was  gone.  The  power  was  exhausted;  its  fur- 
ther exercise  was  prohibited.  It  was  error, 
but  it  was  error  because  the  power  to  render 
any  further  judgment  did  not  exist. 

It  is  no  answer  to  this  to  say  that  the  court 
had  jurisdiction  of  the  person  of  the  prisoner, 
and  of  the  offense  under  the  statute.  It  by  no 
means  follows  that  these  two  facts  make  valid, 
however  erroneous,  it  may  be,  any  judgment 
the  court  may  render  in  such  case.  If  a  justice 
of  the  peace,  having  jurisdiction  to  fine  for  a 
misdemeanor,  and  with  the  party  charged  prop- 
erly before  him,  should  render  a  judgment  that 
he  be  hung.  It  would  simply  be  void.  Why 
void?  Because  he  had  no  power  to  render  such 
a  judgment.  So,  if  a  court  of  general  jurisdic- 
tion, should,  on  an  indictment  for  libel,  render 
a  judgment  of  death,  or  confiscation  of  prop- 
erty, it  would,  for  the  same  reason,  be  void.  Or 
if,  on  an  indictment  for  treason,  the  court 
should  render  a  judgment  of  attaint,  whereby 
the  heirs  of  the  criminal  could  not  inherit  his 
property,  which  should,  by  the  judgment  of 
177*]  the  *court,  be  confiscated  to  the  state, 
it  would  be  void  as  to  the  attainder,  because 
in  excess  of  the  authority  of  the  cour^,  and  for- 
bidden by  the  Constitution. 

A  case  directly  in  point  is  that  of  Bigeloto  ▼. 
Forrest,  9  Wall.  339,  19  L.  ed.  696.  In  that 
case,  under  the  confiscation  acts  of  Congress, 
certain  lands  of  French  Forrest  had  been  con- 
demned and  sold,  and  Bigelow  became  the 
holder  of  the  title  conveyed  by  those  proceed- 
ings. After  Forrest's  death  his  son  and  heir 
brought  suit  to  recover  the  lands,  and  con- 
tended that  under  the  joint  resolution  of  Con- 
gress, which  declared  that  condempation  under 
that  act  should  not  be  held  to  work  a  forfeit- 
ure of  the  real  estate  of  the  offender  beyond 
his  natural  life,  the  title  of  Bigelow  terminat- 
ed with  the  death  of  the  elder  Forrest. 

In  opposition  to  this,  it  was  argued  that  the 
decree  of  the  court  confiscating  the  property  in 
terms  ordered  all  the  estate  of  the  said  For- 
rest to  be  sold,  and  that  though  this  part  of 
the  decree  might  be  erroneous,  it  was  not  void. 
Here  was  a  case  of  a  preceding  in  rem  where 
the  property  was  within  the  power  of  the  court, 
and  its  authority  to  confiscate  and  sell  under 
the  statute  beyond  question;  but  the  extent  of 
that  power  was  limited  by  the  statute.  The 
analogy  to  the  case  before  us  seems  almost  per- 
fect. In  that  case  the  court  said :  "It  is  argued, 
however,  on  behalf  of  the  plaintiff  in  error  that 
the  decree  of  confiscation  of  the  district  court 
of  the  United  States  is  conclusive,  that  the  en- 
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tire  right,  title  and  interest  of  French  Forrest 
was  condemned  and  ordered  to  be  sold;  and 
that  as  his  interest  was  a  fee  simple  that  entire 
fee  was  confiscated  and  sold.  Doubtless,  a  de- 
cree of  a  court  having  jurisdiction  to  make  the 
decree  cannot  be  impeached  collaterally,  but 
under  the  act  of  Congress  the  district  court  had 
no  power  to  order  a  sale  which  should  confer 
upon  the  purchaser  rights  outlasting  the  life  of 
French  Forrest.  Had  it  done  so  it  would  have 
transcended  its  jurisdiction."  The  doctrine  of 
that  case  is  re-affirmed  in  the  case  of  Day  v. 
MicoUy  (Miie,  860,  at  the  present  term,  where  it 
is  said  that  in  Bigelow  v.  Forrest,  **we  also  de- 
termined that  nothing  more  was  within  the 
*  jurisdiction  or  judicial  power  of  the  [*178 
district  court  (than  the  life  estate),  and  that, 
consequently,  a  decree  condemning  the  fee 
could  have  no  greater  effect  than  to  subject 
the  life  estate  to  sale." 

But  why  could  it  not?  Not  because  it  wanted 
jurisdiction  of  the  property  or  of  the  offense, 
or  to  render  a  judgment  of  confiscation,  but  be- 
cause in  the  very  act  of  rendering  a  judgment 
of  confiscation  it  condemned  more  than  it  had 
authority  to  condemn.  In  other  words,  in  a 
case  where  it  had  full  jurisdiction  to  render 
one  kind  of  judgment,  operative  upon  the  same 
property,  it  rendered  one  which  included  that 
which  it  had  a  right  to  render  and  somethi^ 
more,  and  this  excess  was  held  simply  void. 
The  case  before  us  is  stronger  than  that,  for  un- 
less our  reasoning  has  b^  entirely  at  fault, 
the  court  in  the.  present  case  could  render  no 
second  judgment  against  the  prisoner.  Its  au- 
thority was  ended.  All  further  exercise  of  it  in 
that  direction  was  forbidden  by  the  common 
law,  by  the  constitution  and  by  the  dearest 
principles  of  personal  rights,  which  both  of 
them  are  supposed  to  mamtain. 

There  is  no  more  sacred  duty  of  a  court  than, 
in  a  case  properly  before  it,  to  maintain  unim- 
paired those  securities  for  the  personal  rights 
of  the  individual  which  have  received  for  ages 
the  sanction  of  the  jurist  and  the  statesman; 
and  in  such  cases  no  narrow  or  illiberal  con- 
struction should  be  given  to  the  words  of  the 
fundamental  law  in  which  they  are  embodied. 
Without  straining  either  the  Constitution  of 
the  United  States,  or  the  well  settled  principles 
of  the  common  law,  we  have  come  to  the  con- 
clusion that  the  sentence  of  the  circuit  court 
imder  which  the  petitioner  is  held  a  prisoner 
was  pronounced  without  authority,  and  he 
should,  therefore,  be  discharged. 

And  it  ia  so  ordered. 

Dissenting,  Mr.  Justice  CUIford  and  Mr. 
Justice  Strons* 

Mr.  Justice  CUfPord,  dissenting: 
Provision  is  made  by  the  act  of  the  8th  of 
Jime,  1872,  that  any  person  who  shall  steEil,  pur- 
loin or  embezzle  any  mail  bag  or  other  prop- 
erty in  the  use  of  or  belonging  to  the  Postoffice 
*Department,orwho  shall,  for  any  lucre,  [*179 
gain  or  convenience,  appropriate  any  such 
property  to  his  own  use,  or  to  any  other  than 
its  proper  use,  or  who  shall,  for  any  lucre  or 

fain,  convey  away  any  such  property  to  the 
indrance  or  detriment  of  the  public  service,  his 
aiders,  abettors  and  counselors,  shall,  if  the 
value  of  the  property  be  $25  or  more,  be  deemed 
^^Itv  of  felonv,  and  on  conviction  thereof  the 
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offender  sliall  be  imprisonednotezceedinff  three 
vears;  and  if  the  value  of  the  property  oe  less 
than  $26,  the  party  offending  shall  be  im- 

Erisoned  not  more  than  one  year  or  be  fined  not 
iss  than  $10  nor  more  than  $200.  17  Stat,  at 
L.  320. 

Pursuant  to  that  act  of  Congress  the  peti- 
tioner was  indicted  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
New  York,  held  by  adjournment  on  the  7th  of 
October,  1873;  and  it  appears  that  the  indict- 
ment contained  twelve  counts,  in  each  of  which 
he  is  charged  either  with  unlawfully,  know- 
ingly, willfiidly,  and  feloniously  stealing,  pur- 
loining, or  embezzling  fifty  mail  bags  belonging 
to  the  Postoffice  Department,  each  of  the  value 
of  fifty  cents;  or  with  unlawfully,  knowingly, 
willfully  and  feloniously  appropriating  the 
same  to  his  own  use  or  to  some  other  than  its 
proper  use;  or  with  unlawfully,  knowingly, 
willfully,  and  feloniously  conveying  away  the 
same  to  the  hindrance  and  detriment  of  the 
public  service. 

Doubt  cannot  be  entertained  that  each  of  the 
twelve  counts  of  the  indictment  is  well  drawn, 
and  that  they  embody  an  offense  which  is  le- 

Silly  defined  in  the  aforesaid  act  of  Congress, 
y  the  record  it  also  appears  that  a  jnrf  was 
duly  impaneled  on  the  15th  of  October  in  the 
same  year,  for  the  trial  of  the  defendant  upon 
that  in<Uctment,  and  that  the  jury,  on  the 
twenty-second  of  the  same  month,  returned 
their  verdict  that  the  defendant  is  j^ilty,  and 
that  the  value  of  the  said  mail.bag8  is  less  thui 
$25. 

Convicted  as  the  defendant  was  upon  a  valid 
indictment,  he  was  liable  to  be  punished  by  be- 
180*]  ing  imprisoned  not  more  *than  one  year 
or  to  be  mied  not  less  than  $10  nor  more  than 
$200;  but  the  judffe  presiding  at  the  trial,  with- 
out authority  of  law,  on  the  3d  day  of  Novem- 
ber in  the  same  year  sentenced  the  defendant 
"to  be  imprisoned  for  the  term  of  one  year,  and 
that  he  pay  a  fine  of  $200,"  and  it  appears  that 
he  was  remanded  to  prison  in  execution  of  the 
sentence.  Plenary  proof  is  also  exhibited  that 
the  defendant,  on  the  following  day,  paid  the 
fine  in  full  to  the  clerk  and  the  clerk  certifies 
imder  that  date  that  "said  sum  is  now  on  de- 
posit in  the  registry  of  the  court." 

Two  days  after  the  sentence  was  pronounced, 
to  wit:  on  the  5th  of  the  same  November,  ap- 
plication in  behalf  of  the  defendant  was  made 
to  the  district  judge  of  that  district  for  a  habeas 
corpus,  and  it  appears  that  the  writ  was  imme* 
diately  granted  and  made  returnable  to  the  cir- 
cuit court  on  the  8th  of  the  same  November. 
Due  return  was  made  of  the  same  by  the  mar- 
shal, and  the  return  shows  that  he  produced 
the  defendant  and  a  certified  copy  of  the  sen- 
tence, stating  that  the  sentence  was  the  cause 
of  the  imprisonment  and  detention  of  the  peti- 
tioner. Regular  proceeding,  therefore,  was  in- 
stituted for  a  review  of  the  sentence  before  the 
money  paid  tor  the  fine  passed  out  of  the  reg- 
iBtrv  o/the  court,  as  it  appears  that  the  amount 
of  the  fine  was  not  deposited  to  the  credit  of  the 
Treasurer  of  the  United  States  until  the  day 
before  the  return  day  of  the  writ  of  habeas 
corpus.  On  the  following  day  the  circuit  court 
4same  in  by  adjournment,  within  the  same  term 
ms  that  when  the  indictment  was  tried,  the  same 
judce  presiding  who  sat  in  the  trial  and  who 


passed  the  sentence  which  is  the  subject  of 
complaint.  Attention  was  called  to  the  return 
of  the  marshal  to  the  writ  of  habeas  corpua, 
and  the  parties  having  been  heard,  the  follow- 
ing proceedings  took  place : 

By  the  court:  Ordered,  that  the  sentence 
pronounced  against  the  defendant  on  the  third 
of  the  present  month  be,  and  the  same  is  hereby, 
vacated  and  set  aside; 

And  the  record  states  that  "the  court  there- 
upon proceeds  to  pass  judgment  anew  and  re- 
sentence the  prisoner,  Edward  Lange,  to  be  im- 
prisoned for  the  term  of  one  year."' 

*  Application  was  subsequently  made.  [*  181 
to  the  circuit  judge,  on  the  17th  of  December 
in  the  same  year,  for  a  writ  of  habeas  corpus 
and  a  writ  of  certiorari,  to  the  end  that  the 
prisoner  miffht  be  discharged  from  custody;  and 
it  appears  that  the  circuit  judge  granted  a  rule 
requiring  the  district  attorney  and  the  marshal 
to  show  cause  before  the  circuit  court,  on  the 
twenty-fourth  of  the  same  month,  at  11  o'clock 
in  the  forenoon,  wl^  the  two  writs  mentioned 
should  not  issue.  Service  was  made  and  the 
parties  appeared  and  were  heard  before  the  cir- 
cuit judife  and  the  district  judge  for  that  dis- 
trict and  the  jud^e  who  sat  on  the  trial  of  tiie 
indictment  and  i;^o  passed  the  two  sentences. 

Counsel  on  both  sides  were  heard,  and  the 
court  denied  the  application  upon  the  ground 
that  the  judgment,  being  for  a  punishment  ex- 
pressly authorized  by  an  act  of  Congress,  can- 
not be  impeached  by  a  writ  of  hab^  corpus, 
unless  it  appears  that  the  court  had  no  juris- 
diction to  pronounce  the  sentence.  They  pro- 
ceed to  answer  that  inquiry,  commencing  with 
the  remark  that  the  jurisdiction  is  questioned 
only  upon  the  f^ound  that  the  court  had,  on  a 
previous  day  m  the  same  term,  pronounced 

Judgment  imposing  a  different  sentence,  and 
hey  might  have  a^ded  that  the  sentence  first 
pronoimced  imposed  a  punishment  not  author- 
ized by  the  act  of  Congress  under  which  the 
indictm^it  was  found. 

Vacated  as  the  former  judgment  was  by  the 
order  of  the  court,  they  proc^  to  consider  the 
case  in  that  aspect,,  and  remark  that  if  the 
court  had  power  to  vacate  that  judgment  it  be- 
came of  no  effect,  and  that  it  was  the  duty  of 
the  court  to  deal  with  the  prisoner  upon  his 
conviction  of  the  offense  charged  in  the  indict- 
ment, and  for  the  reasons  given,  as  more  fully 
set  forth  in  the  record,  they  discharged  the  rule 
and  denied  the  application. 

Subsequently,  to  wit:  on  the  29th  of  the 
same  December,  the  circuit  court  again  came 
in  by  adjournment,  the  judge  presiding  who- 
sat  on  the  trial  of  the  indictment  and  who 
passed  the  respective  sentences  against  the  de- 
fendant, and  it  being  suggested  that  the  rights 
of  the  prisoner  would  be  better  preserved  if  the 
writ  of  habeas  corpus  was  'granted  as  [*182 
prayed  in  the  preceding  application,  it  was 
ordered  that  the  writ  issue,  returnable  on  the 
same  day,  and  the  return  having  been  made,  the 
counsel  were  again  heard ;  but  it  being  conced- 
ed that  the  second  sentence  was  pronounced  in 
the  same  term  as  the  first  sentence,  it  was  or- 
dered that  the  writ  of  habeas  corpus  be  dismissed 
and  that  the  prisoner  be  remanded  for  the  rea- 
sons given  by  the  court  on  the  last  preceding 
occasion.  Whereupon  the  petitioner,  by  his 
counsel,  applied  to  this  court  for  a  writ  of 
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habeas  corpus  directed  to  the  marshal  having 
the  prisoner  in  custody,  commanding  him  to 
produce  the  prisoner  at  such  time  as  the  court 
shall  direct,  and  that  the  marshal  then  and  there 
show  the  cause  of  the  prisoner's  detention,  to 
the  end  that  he  may  be  discharged  from  cus- 
tody; and  the  petitioner  also  prayed  that  a  writ 
of  certiorari  might  issue  to  the  clerk  of  the  cir- 
cuit court  for  that .  district,  commanding  him 
to  certify  to  this  court  all  the  record  of  that 
court  respecting  the  case  of  the  prisoner,  to 
the  end  that  errors  therein  may  he  corrected. 

Both  writs  were  ordered,  but  with  the  under- 
standing that  the  writ  of  habeas  corpus  would 
not  be  issued  and  served  until  the  counsel 
were  further  heard  upon  the  return  of  the  writ 
of  certiorari;  and  upon  the  return  of  the  writ 
of  certiorari  the  counsel  were  fully  heard,  and 
the  majority  of  the  court  decided  that  the  pris- 
oner was  entitled  to  be  discharged  from  his  im- 
prisonment. Unable  to  concur  in  that  con- 
clusion, I  will  proceed  to  state  the  reasons  of 
my  dissent. 

By  the  14th  section  of  the  judiciary  act  it  is 
provided,  among  other  things,  that  either  of 
the  justices  of  the  Supreme  Court  as  well  as 
the  judges  of  the  district  courts  shall  have 
power  to  grant  writs  of  habeas  corpus  for  the 
purpose  of  an  inquiry  into  the  cause  of  com- 
mitment, provided  that  writs  of  habeas  corpus 
shall  in  no  case  extend  to  persons  in  jail  unless 
where  they  are  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,  or  are  com- 
mitted for  trial  before  some  court  of  the  same, 
or  are  necessary  to  be  brought  into  court  to 
testif^.  Properly  construed  the  principal  pro- 
vision empowers  the  Supreme  Court  as  well  as 
183*]  the  *  justices  thereof  to  issue  the  writ 
and  to  grant  the  relief  as  prayed  to  the  peti- 
tioner. 1  Stat,  at  L.  82. 

Authority  upon  the  subject  is  also  conferred 
by  other  acts  of  Congress,  but  it  is  unnecessary 
to  refer  to  any  other  act  as  the  petition  in  this 
case  is  obviously  founded  upon  the  provision 
in  the  judiciary  act. 

Courts  of  justice  may  refuse  to  ffrant  the  writ 
of  habeas  corpus  where  no  probable  ground  for 
relief  is  shown  in  the  petition,  or  where  it  ap- 
pears that  the  petitioner  is  duly  committed  for 
felony  or  treason  plainly  expressed  in  the  war- 
rant of  commitment,  but  where  probable  ground 
is  shown  that  the  party  is  in  custody  imder  or 
by  color  of  authority  of  the  United  States,  and 
is  imprisoned  without  just  cause  and,  there- 
fore, has  a  right  to  be  delivered,  the  writ  of 
habeas  corpus  then  becomes  a  writ  of  right  which 
may  not  be  denied,  as  it  ought  to  be  granted  to 
every  man  who  is  unlawfully  committed  or  de- 
tained in  prison  or  otherwise  restrained  of  his 
liberty.  Authorities  in  support  of  these  prop- 
ositions are  unnecessary,  as  wherever  the  princi- 
ples of  the  common  law  have  been  adopted  or 
recognized  they  are  universally  acknowledged. 

Civil  society,  however,  could  not  exist  if  it 
were  permitted  that  crimes  should  go  unpun- 
ished; nor  is  it  true  that  the  writ  of  habeas  cor- 
pus was  ever  intended  to  operate  as  the  means 
of  delivering  a  prisoner  from  his  imprisonment 
if  he  had  been  duly  indicted,  convicted  and 
sentenced,  and  is  in  prison  by  virtue  of  a  law- 
ful conviction  under  a  valid  indictment  and  a 
legal  sentence  passed  in  pursuance  of  a  constitu- 
tional law  of  uie  jurisdiction  where  the  offense 
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was  committed.  No  objection  is  made  in  this 
case  to  the  validity  of  the  indictment,  nor  is  it 
questioned  that  the  defendant  was  duly  con- 
victed of  the  offense  set  forth  in  the  several 
counts  of  the  indictment.  Beyond  all  question, 
therefore,  it  follows  that  he  was  liable  to  be 
"imprisoned  not  more  than  one  year,  or  to  be 
fined  not  less  than  $10  nor  more  than  $200." 

*None  of  these  propositions  can  be  [*184 
successfully  controverted,  as  it  is  impliedly 
conceded  that  the  act  of  Congress  is  a  valid 
law,  and  it  is  not  even  suggested  that  the  indict- 
ment is  defective  or  that  there  was  any  error 
in  the  trial  or  in  the  verdict  of  the  jury.  Con- 
cede these  several  propositions,  and  it  follows 
beyond  peradventure  that*  the  defendant  might 
have  been  sentenced  to  imprisonment  for  the 
term  of  one  year  or  he  might  have  been  s^- 
tenced  to  pay  a  fine  of  $200,  but  the  court  sen- 
tenced him  to  both,  that  is,  that  he  should  be 
imprisoned  for  the  term  of  one  year,  and  that 
he  should  pay  a  fine  of  $200,  which  is  a  sen- 
tence not  authorized  by  the  act  of  Congress 
which  defines  the  offense,  and  under  which  the 
indictment  was  found. 

It  is  insisted  by  the  petitioner  that  the  sen- 
tence pronoimced  in  such  a  case  is  an  entirety, 
and  that  if  it  exceeds  the  punishment  provided 
by  law  it  is  wholly  illegal,  and  in  that  proposi- 
tion I  entirely  concur.  He  cites  the  following 
cases  which  fully  support  the  proposition:  Rem 
V.  Ellia,  5  Bam.  &  C.  395;  King  v.  Bourne,  7 
Ad.  &  E.  68;  Queen  v.  Bilveraides,  3  Q.  B.  406; 
King  v.  The  Queen,  7  Q.  B.  795;  Holt  v.  Regina, 
2  Dowl.  A  L.  774;  Ea  parte  Page,  49  Mo.  291; 
HolkMd  V.  Queen,  2  Jebb  &  Sy.  357;  O'Leary 
V.  People,  4  Parker,  187;  Shepherd  v.  Com,  2 
Met.  419;  Btevens  v.  Com.  4  Met.  360;  Fitz- 
gerald V.  State,  4  Wis.  395;  Fellinger  v.  Peo- 
ple, 15  Abb.  Pr.  128;  Ratzky  v.  People,  29  N. 
Y.  124.  Most  of  these  cases  were  decided  in 
appellate  tribnnals  and  in  jurisdictions  where 
there  was  no  legislative  act  conferring  any  au- 
thority to  impose  the  proper  sentence  or  to  re- 
mand the  prisoner  to  the  court  of  original  juris- 
diction for  that  purpose,  and  of  course  the  only 
judgment  which  the  appellate  court  could  render 
was  that  of  reversal,  which  operated  to  discharge 
the  prisoner.  Legislative  defects  of  the  kind,  in 
many  jurisdictions,  have  been  corrected,  and 
wherever  tiiat  has  been  done  the  proper  sentence 
is  either  imposed  by  the  appellate  court  or  the 
ease  is  remanded  to  the  court  of  original  jurii- 
diction  for  that  purpose.  Ratzky  y.  People,  eupra. 

Congress  has  never  empowered  this  court  to 
exercise  any  'appellate  power  over  the  [*185 
judgments  of  the  circuit  courts  in  criminal 
cases,  except  where  tiie  circuit  court  is  held  by 
two  judges  and  they  differ  in  opinion  and  certify 
the  question  in  difference  here  for  the  decision 
of  this  court.  Except  in  that  limited  class  of 
cases  this  court  cannot  re-examine  any  ruling 
or  decision  of  the  circuit  court  in  any  criminal 
case,  nor  will  a  writ  of  error  lie  from  this  court 
to  the  circuit  court  in  such  case.  Exceptions, 
under  the  statute  of  Westminster,  were  never 
allowed  in  criminal  cases  in  the  parent  country, 
and  from  the  moment  that  statute  was  adopted 
as  the  rule  of  decisions  in  the  Federal  courts  to 
the  present  time,  its  application,  without  aaj 
exception,  ha«  UBiformly  been  confined  to  dvi] 
actions.  1  Chit.  Cr.  L.  622;  1  Lev.  68;  1  Sid. 
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65;  Rew  ▼.  Stratton,  21  How.  St.  Tr.  1187;  U, 
8.  V.  Gihert,  2  Suinn.22;  People  v.  FoZbroofc,  13 
Johns.  90;  Ex  parte' Barker,  7  Cow.  143;  Peo- 
ple V.  Vermilyea,  7  Cow.  108 ;  2  Phil.  Ev.  997. 

Authority  to  re-examine  the  rulings  and  de- 
cisions •!  the  circuit  courts  in  criminal  cases 
might  undoubtedly  be  vested  in  the  Supreme 
Court,  but  the  insuperable  difficulties  in  the  way 
of  exercising  any  such  power  at  the  present 
time  is  that  Congress  has  not  conferred  any 
such  jurisdiction.  Congress,  it  is  true,  has  not 
declared  in  express  terms  that  the  appellate  jur- 
isdiction of  the  Supreme  Court  shall  not  extend 
to  criminal  cases,  nor  to  civil  actions  or  suits  in 
eauity  where  the  matter  in  dispute,  exclusive 
of  costs,  does  not  exceed  the  sum  or  value  of 
$^,000,  but  Congress  has  described  affirmative- 
ly the  appellate  jurisdiction  of  the  Supreme 
Court,  and  that  affirmative  description  has  al- 
ways beoi  held  "to  imply  a  negative  on  the 
exercise  of  such  appellate  power  as  is  not  com- 
prehended within  it."  U,  fif.  v.  More,  3 
Cranch,  170;  Durousaewu  v.  U.8,  6  Cranch,314. 

Governed  by  those  principles  this  court  has 
decided  in  repeated  instances  that  a  writ  of 
error  will  not  lie,  imder  any  circumstances,  to 
a  circuit  court  in  a  criminal  case.  Ea  parte 
Keaney,  7  Wheat.  42;  Ex  parte  Watkine,  3  Pet. 
201 ;  Forsyth  v.  U.  8,  9  How.  571 ;  In  re  Kaine, 
14  How.  120;  Ex  parte  Watkina,  7  Pet.  568; 
Ex  parte  Gordon,  1  Black.  505,  17  L.  ed.  134. 
X86*]  *Even  if  a  writ  of  error  would  lie  in 
Buch  a  case,  still  the  concession  would  not  ad- 
vance the  argument  in  favor  of  the  petitioner, 
as  no  such  writ  has  been  sued  out  or  served, 
nor  is  the  record  here  under  any  process  which 
authorizes  this  court  to  reverse  or  affirm  the 

J'udgment  of  the  circuit  court,  as  the  writ  of 
labeas  corpus  is  not  addressed  in  any  sense  to 
the  judgments  with  any  view  to  correct  any- 
thing which  it  contains,  nor  is  the  judgment 
removed  here  for  any  other  purpose  tlum  as 
evidence  to  support  the  representation  set  forth 
in  the  petition,  that  the  petitioner  is  imlaw- 
fully  imprisoned  or  restrained  of  his  liberty. 
Hence  it  follows,  that  inasmuch  as  the  record 
shows  that  the  indictment  is  in  due  form,  and 
that  the  conviction  is  valid,  and  that  the  judg- 
ment is  legal  in  form,  and  such  as  the  act  of 
Congress  authorized  the  circuit  court  to  im- 
pose, the  only  proper  order  which  this  court 
could  give  in  the  case  was  to  remand  the  pris- 
oner, as  nothing  more  than  that  can  be  done  in 
the  case  without  exercising  appellate  power 
such  as  the  court  might  exercise  if  Confess 
had  authorized  the  court  to  grant  a  writ  of 
error  to  re-examine  the  judgment  as  in  a  civil 
action. 

Grant  that  a  writ  of  error  would  lie,  still  it 
is  manifest  that  the  alleged  error  could  not  be 
corrected  without  a  bill  of  exceptions,  as  the 
eiTor  is  not  apparent  in  the  record.  On  the 
contrary,  the  sentence  imder  which  the  peti- 
tioner is  imprisoned  is  as  perfect  as  one  can  be 
framed;  as  it  follows  the  conviction,  and  no 
one  pretends  either  that  the  conviction  is  in- 
valid or  that  the  indictment  is  in  any  respect 
erroneous.  Unless,  therefore,  the  writ  of  habeas 
corpus  can  properly  perform  the  office  both  of 
a  bill  of  exceptions  and  a  writ  of  error  the 
decision  of  this  court  must  be  erroneous;  and 
if  it  be  true  that  the  writ  of  habeas  corpus  may 
perform  both  of  those  offices,  then  it  follows 
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that  this  court  has  been  in  error  throughout 
its  whole  history,  as  it  has  always  bi^n  compe- 
tent for  the  court  to  re-examine  the  judgments 
of  the  circuit  court  in  criminal  cases,  which,  aa 
it  seems  to  me,  it  is  impossible  to  admit. 

L^slation  to  provide  for  a  bill  of  exceptions 
in  criminal  cases  or  to  authorize  a  writ  of  error 
is  certainly  unnecessary  *if  a  petition  ["IST 
for  habeas  corpus,  well  filled  with  the  affidavits 
of  the  jurors  who  tried  the  case  and  of  the 
counsel  who  conducted  the  defense,  will  answer 
the  purpose,  as  it  will  be  easy  to  strengthen 
such  proofs,  if  need  be,  by  the  opinions  of  cham- 
ber counsel  and  by  the  affidavits  of  sympathiz- 
ing bystanders  and  of  the  short-hand  writers 
employed  for  the  occasion.  Plenty  of  material 
of  that  kind  can  readily  be  obtained,  and  if 
that  will  answer  the  purpose  of  a  bill  of  ex- 
ceptions to  correct  the  rulings  of  a  Federal 
judge,  made  in  the  trial  of  a  criminal  case,  it 
IS  quite  evident  that  no  further  legislation 
upon  the  subject  is  necessary. 

Opposed  to  tnis  it  may  be  suggested  that  the 
writ  of  habeas  corpus  in  this  case  is  accompa- 
nied by  the  writ  of  certiorari,  which  must  be 
admitted,  and  it  must  also  be  admitted  that  the 
office  of  the  writ  of  certiorari  is  to  bring  up  the 
record  from  the  subordinate  court  for  the  in- 
spection of  this  court,  in  order  that  the  court, 
by  virtue  of  the  writ  of  habeas  corpus,  may  in- 
quire into  the  cause  of  commitment;  but  if  it 
appear  that  the  cause  of  commitment  is  the 
judgment  of  a  court  of  competent  jurisdiction 
in  a  case,  not  revisable  by  this  court,  the  settled 
law  is  that  the  judgment  is  of  itself  a  sufficient 
cause  for  the  commitment,  as  neither  the  writ 
of  habeas  corpus  nor  the  writ  of  certiorari  \idll 
perform  the  office  of  a  bill  of  exceptions.  Hence 
the  appellate  court,  unless  specially  authorized 
by  legislative  authority  to  do  more,  cannot  look 
beyond  the  judgment,  nor  can  it  re-examine  the 
proceedings  wmch  led  to  it,  for  the  reason,  as 
Marshall,  Ch.  J.,  says,  that  a  judnnent  in  its 
nature  concludes  the  subject  on  which  it  is  ren- 
dered and  pronoimces  the  law  of  the  case;  and 
he  adds  that  the  judgment  of  a  court  of  record 
whose  jurisdiction  is  final  is  as  conclusive  on 
all  the  world  as  the  judgment  of  this  court 
would  be.  It  puts  an  end  to  inquiry  concerning 
the  fact  by  deciding  it.  Ex  parte  Watkina,  su- 
pra; Ex  parte  Kearney,  supra. 

It  is  to  be  imderstood^  said  Jud^e  Story,  that 
this  court  has  no  appellate  jurisdiction  con- 
fided to  it  in  criminal  cases  by  the  laws  of  the 
United  States.  It  cannot  entertain  a  writ  of 
*error  to  revise  the  judgment  of  the  [*188 
circuit  court  in  any  case  where  a  party  has 
been  convicted  of  a  public  offense.  If,  then, 
says  the  same  leamea  judge,  this  court  cannot 
directly  revise  a  judgment  of  the  circuit  court 
in  a  criminal  case,  what  reason  is  there  to  sup- 
pose that  Congress  intended'  to  invest  it.  with 
the  authority  to  do  it  indirectly?  Ex  parte 
Kearney,  supra;  Johnson  v.  U.  8,  3  McLean,  89. 

Apply  those  rules  to  the  case  before  the  court 
and  it  is  clear  that  the  petitioner  should  be  re- 
manded, as  it  appears  by  the  return  that  he  is 
in  prison  by  virtue  of  a  sentence  of  the  circuit 
court  in  regular  form,  which  was  pronounced 
by  the  court  in  pursuance  of  a  legal  conviction 
founded  upon  a  valid  indictment. 

By  virtue  of  the  conviction  the  defendant  be- 
came liable  to  be  punished  by  imprisonment  for 
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a  term  of  not  more  tliaii  one  year  or  to  be  fined 
not  less  than  $10  nor  more  than  $200,  and  the 
court  sentenced  him  to  imprisonment  for  the 
term  of  one  year. 

Much  stress,  however,  is  placed  upon  the  al- 
leged fact  that  the  first  sentence  imposed  was  of 
a  different  character,  that  it  included  imprison- 
ment for  the  term  of  one  year  and  a  fine  of  $200; 
but  it  is  a  efficient  answer  to  that  suggestion 
to  say  that  neither  the  ruling  of  the  court  in  im- 
posing that  sentence  nor  the  subsequent  ruling 
of  the  court  in  vacating  it  and  setting  it  aside 
is  in  any  proper  sense  any  part  of  the  record. 
Statements  to  that  effect  are  found  in  the  min- 
utes, but  those  are  no  part  of  the  record  nor 
can  they  be  made  so  in  any  other  mode  than  by 
a  bill  of  exceptions,  which  is  a  proceeding 
wholly  unknown  except  in  civil  actions.  Noth- 
ing is  properly  included  in  the  record  of  a 
criminal  case  except  the  indictment,  the  ar- 
raignment and  the  plea  of  the  defendant,  the 
impaneling  of  the  jury,  the  conviction  of  the 
defendant  and  the  sentence  pronoimced  by  the 
court,  and  the  warrant  for  his  removal  in  case 
the  punishment  is  imprisonment.  Affidavits 
cannot  add  anything  to  the  record,  and  it  is 
as  clear  as  anything  can  be  that  neither 
189*]  *the  writ  of  habeas  corpus  nor  the  writ 
of  certiorari  can  bring  into  review  anything 
not  apparent  on  the  face  of  the  record. 

Certain  defects  in  the  proceedings  are  alleged 
in  this  case,  none  of  which  are  apparent  on  the 
face  of  the  record.  Reference  will  only  be  made 
to  two  of  the  alleged  defects,  as  they  are  the 
only  ones  much  pressed  in  ai|^imient.  They 
are  as  follows:  (1)  That  a  dif^rent  sentence 
was  first  pronounc^  by  the  court,  to  wit :  that 
the  defendant  should  be  imprisoned  for  the 
term  of  one  year  and  that  he  should  pay  a  fine 
of  $200.  (2)  That  he  was  remanded  to  prison 
in  pursuance  of  that  sentence. 

Enough  has  already  been  remarked  to  show 
that  the  first  sentence  was  wholly  illegal,  as  the 
court,  under  the  act  of  Congress  defining  the 
offense,  could  not  lawfully  pronounce  such  a 
sentence,  and  that  the  court,  as  soon  as  the  er- 
ror was  discovered,  directed  that  the  defendant 
should  be  brought  into  court,  and  vacated  the 
sentence  and  set  it  aside,  which,  as  all  must 
agree,  had  the  effect  to  render  it  a  complete 
nullity,  even  if  it  ever  had  any  force  or  effect, 
which  is  not  admitted.  Strong  doubts  are  en- 
tertained whether  any  of  these  matters  are  the 
proper  subjects  of  consideration,  but  it  must 
be  acbnitted,  I  think,  that  the  affidavits,  if  they 
are  admissible  at  all,  are  the  proper  subjects 
of  reference  to  show  what  really  did  take  place. 

Certainly  a  sentence  vacated  and  set  aside  by 
the  court  which  pronounced  it,  within  the  same 
term,  for  reason  that  it  was  plainly  erroneous, 
to  the  prejudice  of  the  prisoner,  must,  from  the 
moment  it  was  vacated  and  set  aside,  be  re- 

Srded  as  a  nullity.  Such  being  the  necessary 
jal  conclusion,  the  state  of  the  case  before 
the  court  was  just  the  same  as  it  would  have 
been  if  no  sentence  had  ever  been  passed,  as  the 
record  showed  that  the  defendant  was  legally 
convicted  of  an  offense  against  the  authority 
of  the  United  States,  upon  a  valid  indictment, 
and  that  the  sentence  which  the  law  imposed 
upon  such  an  offender  had  never  been  pro- 
nounced in  the  case.  No  motion  for  a  new  trial 
was  pending,  and  as  all  the  other  proceedings 
18  Waul. 


in  the  case  were  ended,  it  *was  the  plain  [*100 
duty  of  the  court  to  pronounce  the  sentence 
which  the  law  imposed  in  the  case. 

Two  principal  objections  are  taken  to  the  right 
of  the  court,  imder  those  circumstances,  to  im- 
pose the  sentence,  though  it  is  admitted  that  the 
sentence  pronoimced  is  one  which  vhe  act  of 
Congress  under  which  the  indictment  is  framed 
authorized  the  court  to  impose  in  the  case. 
Those  objections  are  as  follows :  ( 1 )  That  the 
defendant,  after  having  been  remanded  under  the 
first  sentence,  remained  in  prison  five  days  be- 
fore the  court  passed  the  order  vacating  the 
sentence  and  setting  it  aside.  (2)  That  t^e  de- 
fendant, on  the  4th  of  November,  the  day  after 
the  first  sentence  was  passed,  paid  the  amount 
of  the  fine  imposed,  to  the  clerk  of  the  circuit 
court;  and  that  the  clerk  on  the  7th  of  the  same 
month,  the  day  before  the  existing  sentence  was 
imposed,  deposited  the  amount  of  the  fine  to  the 
credit  of  the  Treasurer  of  the  United  States. 

All  must  agree  that  neither  of  the  defects  sug- 
gested, if  such  they  be,  is  apparent  in  the  rec- 
ord, as  the  former  sentence  was  before  that  va- 
cated and  set  aside,  and  the  evidence  of  the  pay- 
ment of  the  fine  consists  of  the  unsworn  certifi- 
cate of  the  clerk.  Great  difficulty  exists  in  re- 
garding a  sentence  in  a  criminal  case,  which  has 
been  vacated  and  set  aside,  as  a  part  of  the  rec- 
ord, and  it  seems  past  belief  that  anyone  should 
for  a  moment  contend  that  the  certificate  of  the 
clerk  that  he  had  received  the  amount  of  fine 
from  a  prisoner  in  execution  should  be  regarded 
as  any  part  of  the  record    in  the  present  case. 

Aside  from  those  difficulties,  however,  there 
are  several  other  questions  involved  which  are 
of  very  great  importance  in  the  administration 
of  criminal  justice,  which  will  be  separately 
considered. 

Confessedly  all  of  the  facts  are  without  dis- 
pute, as  it  is  conceded  that  the  conviction  of  the 
defendant,  the  first  sentence,  the  granting  of 
the  first  writ  of  habeas  corpus,  the  order  vacat- 
ing the  first  sentence  and  setting  it  aside,  and 
the  sentence  as  it  now  appears  in  the  record, 
all  took  place  during  the  same  term  of  the  cir- 
cuit court;  and  it  also  'appears  that  [*191 
the  sentence  under  which  the  defendant  is  de- 
tained in  prison  was  pronounced  by  the  same 
judge  who  presided  at  the  trial  of  the  prisoner 
and  who  imposed  the  sentence  which  was  va- 
cated and  set  aside- 

Four  principal  propositions  are  maintained 
by  the  United  States:  (1)  That  a  sentence 
passed  upon  a  prisoner  duly  convicted  of  an 
offense  defined  by  an  act  of  Confess,  if  errone- 
ous, may  be  vacated  and  set  aside  like  any  other 
judgment  during  the  term  in  which  it  was  pro- 
nounced by  the  court  which  awarded  it,  and 
that  the  prisoner  may  be  sentenced  in  the  same 
term,  as  provided  by  law,  for  the  offense  of 
which  he  stands  convicted.  (2)  That  an  erro- 
neous sentence,  when  vacated  and  set  aside 
during  the  same  term  by  the  judge  who  pro- 
nounced it,  becomes  void  and  of  no  effect,  and 
that  the  prisoner,  if  duly  convicted^  under  a 
valid  indictment,  may  be  sentenced*  to  such 
punishment  as  the  law  provides  for  the  offense 
of  which  he  is  convicted  just  as  if  the  erro- 
neous sentence  had  never  been  pronounced.  (3) 
That  the  power  of  the  court  to  sentence  a  pris- 
oner legally  convicted  is  not  superseded  or 
withdrawn  by  the  fact  that  the  first  sentence 
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pronoiuiced  in  such  a  case  was  erroneous,  if  the 
erroneoiu  sentence,  within  the  same  term,  is 
prompUy  vacated  and  set  aside  as  soon  as  the 
error  is  discovered.  ( 4 )  Nor  can  it  be  held  that 
the  power  of  the  court  in  that  behalf  is  affected 
bj  the  fact  that  the  prisoner  in  the  meantime, 
as  in  this  case,  paid  the  fine  which  was  imposed 
by  the  court  as  a  part  of  the  sentence,  provided 
the  error  is  discovered  within  the  same  term, 
and  it  appears  that  the  jud|^e  who  imposed  the 
erroneous  sentence  immediately  vacated  the 
sentence  and  set  it  aside. 

1.  Exactly  the  same  question  in  principle  was 
presented  in  the  case  of  King  v.  Price,  6  East, 
327,  to  the  King's  Bench,  where  it  was  decided 
very  early  in  the  present  century.  Suffice  it  to 
say  that  the  charge  was  perjury,  and  that  the 
court,  after  overruling  a  motion  for  a  new  trial, 
sentenced  the  prisoner  to  be  imprisoned  in  New- 
192*]  gate  for  one  calendar  month,  and  *that 
he  then  be  transported  beyond  the  seas  for 
seven  years.  Subseouent  researches,  however, 
satisfied  the  court  tnat  the  sentence  was  erro- 
neous because  not  warranted  by  law,  and  the 
case  shows  that  the  court,  a  few  days  before 
the  close  of  the  term,  vacated  it  and  set  it  aside, 
and  on  the  last  day  of  the  term  the  prisoner  was 
again  brought  into  court  and  set  at  the  bar,  as 
I^rd  Ellenborough  stated,  for  the  purpose  of 
passing  upon  him  a  different  judgment,  which, 
aa  he  observed,  might  be  done  at  any  time  with- 
in the  same  term ;  and  it  also  appears  that  Mr. 
Justice  Grose,  after  having  stated  to  the  pris- 
oner that  the  former  sentence  had  been  vacated, 
pronoimced  the  sentence  of  the  court  in  the  case, 
that  the  prisoner  should  forfeit  £20  and  be  im- 
prisoned m  Newgate  for  the  term  of  six  months 
without  bail,  that  his  oath  from  thenceforth 
should  not  be  received  in  any  court  of  record 
within  the  realm,  and  that  after  the  expiration 
of  his  imprisonment  he  should  be  transported 
beyond  the  seas  for  the  term  of  six  years.  Sev- 
enty years  have  elapsed  since  that  decision  was 
made,  and  yet  it  has  never  been  called  in  ques- 
tion by  the  court  where  it  was  made.  Based  on 
that  decision  this  court  said,  in  the  case  of 
Bdaaeti  v.  U.  8.  9  Wall.  41,  19  L.  ed.  549,  that 
the  control  of  the  court  over  its  own  judg- 
ments during  the  term  is  of  every  day's  prac- 
tice, which  is  a  proposition  supported  by  the 
highest  authority.  Doaa  Y.Tyack,  14  How.  312. 

Courts  of  common  law  possessed  the  power 
to  vacate  their  judgments  during  the  term  in 
which  they  were  rendered,  and  the  rule  is  still 
the  same  in  all  courts  exercising  iurisdictiou  in 
common  law  cases,  whether  civil  or  criminal; 
and  the  remark  is  equally  correct  whether  ap- 
plied to  a  state  or  Federal  court.  Power  of  a 
court  over  its  judgments  during  the  entire  term 
in  which  they  are  rendered  is  imlimited.  Freem. 
Judg.  §  90.  Every  term  continues  until  the 
call  of  the  next  succeeding  term,  unless  pre- 
viously adjourned  sine  die;  and  imtil  that  time 
the  judgment  may  be  modified  or  stricken  out. 
Noonan  v.  Bradley,  12  Wall.  129,  20  L.  ed. 
281;  King  v.  Justices,  I  Maule  &  S.  446.  Dur- 
103*]  ihg  *the  same  session  or  assize,  or  any 
adjournment  thereof,  says  Mr.  Archibald,  the 
court  may  vacate  the  judgment  passed  upon 
the  defendant,  before  it  has  become  matter  of 
record,  and  pass  another  less  or  even  more 
solvere.  Archb.  Civ.  PI.  by  Wels.  15th  ed.  157; 
Com.  Dig.  tit.  Indict.  N* 
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Unqualified  support  to  the  proposition  that 
an  erroneous  sentence  may  be  corrected  or  al- 
tered at  any  time  during  the  term  is  also  found 
in  the  case  of  Rex  v.  Fletcher,  decided  in  1803 
by  the  twelve  judges.  Kuss.  &  Ry.  Cr.  C.  60. 

Amendments  may  be  made  while  the  proceed- 
ings are  in  paper,  that  is,  until  judgment  is 
issued,  for  until  the  end  of  the  term  the  pro- 
ceedings, except,  perhaps,  in  capital  cases,  are 
considered  only  in  fieri,  and  consequently  they 
are  subject  to  the  control  of  the  court.  3  Bl. 
Com.  407;  Oeorge  v.  Wisdom,  2  Burr.  756; 
King  v.  Knoioles,  1  Salk.  47;  Turner  v.  Bar- 
nahy,  2  Salk.  566;  Greenwood  v.  Piggott,  3 
Salk.  31;  Co.  Litt.  260  a;  1  Chit.  Arch.  Pr. 
11th  ed.  541.  Equally  decisive,  also,  is  the 
language  of  Mr.  Starkie  in  his  valuable  work 
on  criminal  pleading,  in  which  he  lays  down 
the  rule  that,  during  the  term,  assize  or  ses- 
sion in  which  judgment  is  given  it  remains  in 
the  breast  of  the  court,  and  he  states  that  the 
fine  imposed  or  any  other  discretionary  punish- 
ment may  be  varied,  but  he  adds  that  after  the 
term  it  becomes  matter  of  record  and  admits 
of  no  alteration.  Citing  1  Inst.  260;  Cro.  Car. 
251;  2  Hawk.  P.  C.  48,  §  20;  1  Stark.  Cr.  PI. 
289;  Blackamore*s  Case,  8  Co.  160. 

It  is  clear,  says  Mr.  Chitty,in  the  case  of  mis- 
demeanors, that  the  court  may  vacate  the  judg- 
ment passed  before  it  becomes  matter  of  record, 
and  may  mitigate  or  pass  another,  even  when 
the  latter  is  more  severe.   Chit.  Cr.  L.  722. 

If,  by  inadvertence  in  passing  a  sentence, 
says  Colby,  a  requirement  of  the  statute  has 
been  overlooTced,   the  court  may  correct   the 

i'udgment  at  the  same  term  before  the  sheriff 
las  proceeded  to  execute  it,  and  he  adds  that 
such  correction  •may  be  made  by  ex-  [*194 
punging  or  vacating  the  first  sentence  and 
passing  a  new  one.  1  Colby,  Cr.  L.  391 ;  Miller 
V.  Finkle,  1  Park.  Cr.  R.  376. 

Coke  states  the  rule  at  common  law  to  be 
that  the  record  of  any  judicial  act  done  remain- 
eth  during  the  term  in  the  breast  of  the  judges 
of  the  court  and  in  their  remembrance;  hence, 
as  he  says,  the  roll  is  alterable  during  that 
term  as  the  judges  shall  direct,  but  when  that 
term  is  past,  then  the  record,  as  he  states  the 
rule,  is  in  the  roll  and  admitteth  of  no  altera- 
tion, averment  or  proof  to  the  contrary. 

Judgments  in  criminal  cases,  it  is  admitted 
by  Gabbett,  may  be  vacated  before  they  become 
matter  of  record,  but  he  insists  that  no  court 
can  make  any  alteration  in  the  same  when  once 
the  judgment  is  solemnly  entered  on  the  record, 
except  that  it  may  be  reversed  by  writ  of  error 
if  any  material  defect  appear  on  the  face  of  it. 
2  Gabb.Cr.L.564;  King  y.Walcott,  4  Mod.  396. 

What  is  meant  by  the  final  record  is  nowhere 
better  explained  than  by  ^he  supreme  court  of 
Massachusetts  in  the  case  otOom.y, Weymouth, 
2  Allen,  144,  in  which  the  opinion  was  given  by 
the  Chief  Justice.  Minutes  of  the  proceedings 
in  a  criminal  trial  are  made  on  the  docket  by 
the  clerk  as  they  take  place,  but  the  record,  ex- 
cept in  capital  cases,  is  not  made  until  the  end 
of  the  term  or  session  of  the  court,  when  the 
whole  proceedings  are  spread  upon  the  record 
in  a  book  or  books  kept  for  that  purpose,  which 
is,  in  the  Federal  courts,  the  proper  substitute 
for  what  is  called  the  roll  in  the  practice  of  the 
parent  country.  Such  a  record  is  never  made 
up  in  ordinary  criminal  trials  during  the  term, 
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but  the  legal  evidence  of  the  proceedings  rests  | 
in  the  minutes  of  the  clerk,  which,  if  need  be, 
may  be  verified  by  his  oath.  Hence  it  is  that 
even  the  strictest  authorities  admit  that  erro- 
neous sentences  may  be  corrected  during  the 
term  in  which  it  was  imposed,  as  that  could 
always  be  done  in  the  parent  country,  although 
a  writ  of  error  would  lie  to  correct  the  error  if 
it  was  apparent  on  the  face  of  the  record.  Ac- 
195*]  cordingly  *it  was  held  there  that  if  the 
error  was  not  corrected  during  the  term  it  could 
only  be  corrected  by  the  appellate  court,  and  in- 
asmuch as  the  appellate  court  could  only  reverse 
or  affirm  the  judgment  of  the  court  of  original 
jurisdiction,  it  followed,  in  case  the  judgment 
was  reversed,  that  the  prisoner  was  discharged. 

State  legislatures  also,  in  some  instances, 
have  creat^  appellate  courts  in  criminal  cases 
without  investmg  such  courts  with  the  power 
either  to  impose  the  sentence  which  the  subor- 
dinate court  should  have  imposed  or  to  remand 
the  prisoner  to  the  subordinate  court  for  that 
purpose,  and  cases  are  referred  to  which  show 
that  the  prisoner  in  such  jurisdictions  was  nec- 
essarily discharged,  but  all  such  difficulties  in 
most  jurisdictions  where  they  existed  for  a  time 
have  been  obviated  by  more  discreet  legislation. 
Ratzky  v.  People,  29  N.  Y.  124;  McKee  v.  Peo- 
ple, 32  N.  Y.  239;  Campbell  v.  Queen,  11  Q.  B. 
810;  Jacquina  v.  Com,  9  Cush.  279- 

Unsupplied  as  the  jurisprudence  of  the  Unit- 
ed States  is  with  any  appellate  tribunal  for  the 
correction  of  errors  in  criminal  cases,  it  seems 
necessary  to  preserve  all  the  corrective  power 
legally  vested  in  the  courts  of  original  jurisdic- 
tion to  that  end.  Errors  and  mistakes  will 
occur,  but  it  is  settled  law  that  a  writ  of  error 
will  not  lie  from  this  court  to  a  circuit  court, 
and  it  is  equally  well  settled  that  a  writ  of 
error  will  not  lie  in  the  circuit  for  any 
such  purpose.  Pickett  v.  Legerwood,  7  Pet. 
147.  Resort  to  that  remedy  has  certainly  been 
had  in  a  few  instances  in  'the  circuit  court  in 
civil  cases,  but  all  the  authorities  agree  that  if 
the  error  be  in  the  judgment  itself  and  not  in 
the  process,  a  writ  of  error  does  not  lie  in  the 
same  court.  Kemp  v.  Cook,  18  Md.  137 ;  Hawk- 
tiM  V.  Boioie,  9  Gill  &,  J.  437-  Errors  of  fact  in 
the  process  sued  out  in  a  civil  action,  or  such 
as  happened  through  the  fault  of  the  clerk  in 
the  record  of  the  proceedings  prior  to  the  judg- 
ment, might  be  corrected  at  common  law  by  a 
writ  of  error  returnable  in  the  court  where  the 
action  was  commenced  and  where  the  judgment 
196*]  'was  rendered.  When  granted  to  re-ex- 
amine a  judgment  rendered  in  the  King's 
Bench  it  was  called  a  writ  of  error  coram  nobis, 
because  it  was  founded  upon  a  record  and  pro- 
cess described  in  the  writ  as  remaining  '^before 
us,"  in  accordance  with  the  theory  that  the  sov- 
ereign of  the  Kingdom  presided  in  the  court.  2 
Tidd.  Pr.  1136;  Jacques  v.  Cesar,  2  Wms. 
Saimd.  101,  n.  1;  Devoitt  ▼.  Post,  11  Johns. 
400;  3  Bl.  Com.  by  Cooley,  407,  n.  4.  Such  a 
writ  might  also  be  sued  out  in  the  common 
pleas  for  a  like  purpose,  but  the  writ,  when 
sued  out  and  returnable  in  the  latter  court,  was 
denominated  a  writ  of  error  coram  xobis,  be- 
cause the  writ  was  directed  to  ''you  and  your 
associates,"  meaning  the  chief  justice  and  the 
other  justices  of  that  court*  1  Archb.  Prac.  6th 
ed.  604.  Proceedings  under  such  a  writ  of  error, 
in  respect  to  a  ci^  action,  never  extended  to 
18  Wall. 


the  judgment,  as  the  rule  was  universal  that 
a  writ  of  error  for  that  purpose  must  issue 
from  another  and  a  superior  tribunal.  Pickett 
V.  Legerwood,  7  Pet.  148;  1  RoUe,  Abr.  746;  2 
Sellon;  Pr.  363;  3  xJl.  Com.  407,  n.  3.  Such  a 
writ,  when  returnable  in  the  King's  Bench, 
might  extend  to  a  criminal  case  as  well  as  to 
a  civil  case,  and  might,  within  the  scope  of  its 
operations,  embrace  questions  of  law  as  well  as 
questions  of  fact;  but  it  never  extended  to  the 
correction  of  any  error  in  the  judgment,  be- 
cause the  writ  of  error  for  that  purpose  must 
be  issued  from  the  proper  appellate  tribunal. 
Queen  v.  OVonnell,  7  Law  Rep.  (Irish)  356, 
367;  9  Vin.  Abr.  491. 

Sufficient  has  already  been  remarked  to  show 
that  such  an  error  in  the  judgment  in  a  crim- 
inal case  cannot  be  corrected  at  all  unless  the 
correction  can  be  made  in  the  mode  adopted  by 
the  circuit  court  in  this  case,  as  it  is  clear  that 
a  writ  of  error  will  not  lie  from  this  court  to  a 
circuit  court  in  a  criminal  case  for  any  purpose, 
nor  will  a  writ  of  errgr  coram  vobis  lie  in  a  cir- 
cuit court  to  correct  any  error  of  law  or  fact  in 
a  circuit  court.   U,  S,  v.  Plumer,  3  Cliflf.  69. 

2.  Such  an  error,  it  is  said,  cannot  be  cor- 
rected in  that  *mode  in  this  case  be-  [*197 
cause  the  prisoner  had  been  in  confinement  five 
days  under  the  sentence  before  the  order  was 
made  vacating  the  sentence  and  setting  it  aside, 
and  the  proposition  is  advanced  in  argument 
that  no  such  correction  can  be  made  in  any  case 
after  the  prisoner  is  removed  from  the  court  in 
pursuance  of  the  sentence  which  is  equivalent 
to  the  proposition  that  it  cannot  be  made  at  all 
in  that  mode,  as  it  will  seldom  or  never  happen 
that  such  a  mistake  will  be  discovered  at  the 
time  it  is  made. 

Cases  can  be  imagined  where  the  denial  of 
such  a  remedy  would  shock  the  public  sense; 
as  if  the  circuit  court,  in  a  case  where  the  pris- 
oner was  duly  convicted  of  murder  upon  the 
high  seas  under  the  crimes  act  of  the  3d  of 
March,  1826,  should,  through  inadvertence,  sen- 
tence the  prisoner  not  only  that  ''he  shall  suf- 
fer death,"  but  that  the  body  of  the  offender 
"shall  be  delivered  to  a  surgeon  for  dissection," 
as  the  sentence  may  be  in  a  case  where  the  in- 
dictment and  conviction  are  under  the  original 
crimes  act.  1  Stat,  at  L.  112;  4  Stat,  at  L. 
115. 

Execution  seldom  or  never  inmiediately  fol- 
lows the  sentence,  but  the  sentence  is  that  the 
prisoner  be  remanded  to  the  place  whence  he 
came,  and  that  he  be  there  imprisoned  until 
the  day  fixed  for  his  execution,  which  shows 
that  the  term  of  imprisonment  from  the  date 
of  the  sentence  to  the  time  of  execution  is  an 
essential  part  of  the  sentence.  Suppose  in  the 
case  suggested  the  error  is  not  discovered  be- 
fore the  expiration  of  ten  days;  will  anyone  con- 
tend that  it  cannot  be  corrected!  If  not, then  it 
must  be  executed  as  it  stands,  or  the  prisoner 
must  be  set  free,  perhaps  to  repeat  his  offense. 

3.  Assume  that  the  rule  adopted  by  the  ma- 
jority of  the  court  in  this  case  is  correct,  and 
it  follows  beyond  peradventure  that  the  court 
could  not  vacate  the  sentence  and  pass  the  sen- 
tence authorized  by  law,  and  if  not,  then  it  is 
clear  that  it  could  not  be  corrected  in  any  other 
mode,  as  it  is  settled  law  that  a  writ  of  error 
will  not  lie  for  the  purpose  either  from  thia 
court  or  in  the  court  where  the  error  was 
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•committed.  Public  justice  must,  there-  [*198 
fore,  be  defeated,  as  all  will  agree,  if  the  error 
camiot  be  corrected,  that  the  prisoner  would  be 
entitled  to  a  discharge  on  habeas  corpus,  as  ev- 
ery sentence  in  a  criminal  case  is  an  entirety, 
BO  that  if  any  part  of  it  is  unauthorized  by  law, 
the  whole  sentence  is  illegal.  Any  rule  which 
will  peremptorily  discharge  a  prisoner,  legally 
convicted  of  an  offense,  whether  it  be  a  felony 
or  misdemeanor,  merely  because  the  court  com* 
mitted  an  error  in  pronouncing  the  sentence, 
cannot  be  a  sound  one,  or  is  it  believed  that 
it  will  be  satisfactory  to  any  who  have  much 
acquaintance  with  the  administration  of  crim- 
inal justice  in  the  Federal  courts. 

Many  cases  are  cited  by  the  petitioner,  but 
an  examination  of  them  will  show  that  not  one 
of  the  number  supports  any  such  proposition 
as  that  which  it  is  necessary  to  adopt  to  sus- 
tain the  ruling  of  this  court  in  oroering  the 
discharge  of  tne  prisoner,  nor  can  any  case  be 
found  where  such  a  doctrine  is  directly  laid 
down.  « 

Where  the  sentence  imposed  is  legal  in  all  re- 
spects, it  is  held  in  Maine  that  the  judge,  after 
the  prisoner  has  been  remanded  in  execution  of 
the  sentence,  cannot  order  him  to  be  brought 
up  and  set  at  the  bar  for  the  purpose  of  revis- 
ing the  sentence  and  increasing  the  punishment. 
In  that  case  the  prisoner  had  been  duly  sen- 
tenced to  six  months'  imprisonment  in  the 
county  jail,  and  he  had  served  out  nineteen  days 
of  the  time,  when  the  court  ordered  that  he 
should  again  be  brought  up,  and  the  court  im- 
posed a  new  sentence  of  imprisonment  for  the 
term  of  three  years  in  the  state's  prison;  but 
it  is  apparent  that,  the  first  sentence  being  reg- 
ular and  according  to  law,  there  was  no  error  to 
correct,  which  shows  that  the  case  is  as  widelv 
different  from  the  one  before  the  court  as  truth 
is  from  error.    Brovm  v.  Rice,  67  Me.  56. 

Doubts  may  well  arise  whether  the  decision 
in  that  case  is  correct,  but  it  is  not  necessary  to 
call  it  in  question  in  this  case,  as  the  first  judg- 
ment in  this  case,  as  conceded  by  the  petitioner, 
was  wholly  illegal,  and  in  such  a  case  the  au- 
199*]  thorities  "appear  to  be  uniform  that  the 
sentence  authorized  oy  law  may  be  imposed  at 
any  time  within  the  same  term,  and  in  some  of 
the  cases  it  is  held  that  it  may  even  be  done  in 
a  subsequent  term.  Eaaterling  v.  MUa.  3&  Miss. 
212  J  Jeffries  v.  State,  40  Ala.  384.  Promptitude 
in  criminal  trials  is  enjoined  by  the  Constitu- 
tion, but  delays  will  occur  in  spite  of  every  ef- 
fort to  expedite  the  result.  Time  for  proper  de- 
liberation is  indispensable,  nor  is  it  reasonable 
to  expect  that  an  error  will  be  corrected  before 
it  is  discovered.  Beyond  all  doubt  an  erroneous 
judgment  may  be  vacated  and  set  aside  if  the 
error  is  discovered  within  the  term,  and  when 
such  a  judgment  is  set  aside  the  case  stands 
just  as  it  would  have  stood  if  the  erroneous 
judgment  had  never  been  passed,  as  the  pro- 
ceeding is  still  in  fieri  until  the  regular  sen- 
tence IS  imposed.  3  Bl.  Com.  by  Cooley,  407; 
Cook  V.  Wood,  24  111.  296;  Td^ylor  v.  Luak,  9 
la.  445.  Errors  even  in  the  administration  of 
criminal  law  will  occur,  and  the  ends  of  justice 
imperatively  require  that  when  they  do  occur 
tliere  shall  be  some  appropriate  mode  for  their 
correction  without  discharging  a  prisoner 
legally  convicted,  as  it  cannot  be  admitted  that 
an  error  of  the  court  in  passing  the  sentence  of 
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the  law  can  have  the  effect  to  expiate  the  of- 
fense of  the  prisoner  or  to  condone  the  criminal 
act  of  the  offender. 

4.  All  other  objections  failing,  it  is  contend- 
ed in  the  next  place  that  the  fact  that  the  clerk 
deposited  the  amount  of  the  fine  imposed  by  the 
first  sentence  to  the  credit  of  the  Treasurer  of 
the  United  States  the  day  before  the  second  sen- 
tence was  passed  operated  as  an  estoppel 
against  the  act  of  the  court  in  vacating  the  first 
sentence  and  imposing  the  existing  sentence. 

Dates  are  of  much  importance  in  this  case, 
and  by  reference  to  the  petition  subsequently 

g resented  to  the  circuit  judge  it  appears  that  a 
abeas  corpus  in  behalf  of  the  prisoner  was  is- 
sued by  the  district  judge  on  the  same  day  th« 
clerk  deposited  the  amount  of  the  fine  as  afore- 
said, and  that  the  writ  of  habeas  corpus  was 
made  returnable  on  the  'following  day,  [*200 
which  is  the  day  when  the  illegal  sent^ce  was 
vacated  and  set  aside  and  when  the  sentence 
authorized  by  the  act  of  Congress  was  imposed, 
and  much  reason  exists  to  suppose  that  the 
clerk  was  induced  to  make  the  deposit  thus 
early  in  order  that  the  prisoner  might  have  the 
benefit  of  that  proof  in  the  hearing  upon  the 
petition  for  habeas  corpus,  which  was  previous- 
ly set  down  for  the  following  day.  If  that  de- 
posit had  not  been  made  the  amount  of  the  fine 
would  have  remained  in  the  registry  of  the 
court,  in  which  case  it  might  have  been  re- 
turned to  the  prisoner  by  the  order  of  the  court. 
Such  a  payment  made  under  such  circumstan- 
ces cannot  expiate  the  offense  of  the  prisoner  or 
condone  the  criminal  act  of  which  he  was  legal- 
ly convicted  by  the  vei*dict  of  *  jury  duly  sum- 
moned, impaneled  and  sworn.  Cool.  Con.  Lim. 
p.  325.  Measures  for  the  correction  of  the  il- 
legal sentence  had  been  instituted  in  behalf  of 
the  prisoner,  and  it  cannot  be  that  the  power 
of  the  court  to  perform  the  mandate  of  the  act 
of  Congress  can  be  thwarted  by  the  mere  cir- 
cumstance that  the*  clerk  of  the  court,  of  his 
own  motion  or  at  the  suggestion  of  the  prison- 
er or  his  counsel,  deposited  the  amoiint  of  the 
fine  paid  to  him  by  the  prisoner  to  the  credit 
of  the  Treasurer  of  the  United  States.  When 
the  first  sentence  was  vacated  and  set  aside  the 
money  paid  to  the  clerk  for  the  fine  became 
ipso  facto  the  ihoney  of  the  prisoner,  and  wher- 
ever it  may  be  now  it  is  his  money,  nor  can  it 
make  any  difference  even  if  it  be  held  that  it 
cannot  be  paid  back  without  the  consent  of 
Congress,  as  it  is  money  whidh  em  cequo  et  bono 
belongs  to  the  prisoner.  Money  paid  imder  a 
mistake  of  fact  may  be  recovered  back,  and  it 
does  not  change  the  legal  status  of  the  right 
because  the  holder  happens  to  be  the  govern- 
ment, which  cannot  be  sued. 

Suggestions  of  various  kinds  are  made  to 
avoid,  if  possible,  the  force  of  the  conceded  fact 
that  the  conviction  remains  imdisturbed  and 
that  it  rests  upon  the  solid  foimdation  of  a 
valid  indictment,  one  or  two  of  which  will  be 
briefly  noticed. 

Attention  is  called  to  the  constitutional  pro- 
vision that  no  *person  shall  be  subject  [*201 
for  the  same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb,  which,  as  Judge  Story  says, 
means  that  a  party  shall  not  be  tried  a  second 
time  for  the  same  offense  after  he  has  once  been 
convicted  or  acquitted  of  the  offense  charged  by 
the  verdict  of  a  jury,  and  judgment  has  passed 
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thereon  for  or  against  him.  But  the  existing 
sentence  is  founded  upon  the  same  conviction 
as  the  first  sentence,  which,  of  itself  shows  that 
the  provision  referred  to  has  no  application  to 
the  case,  nor  does  the  provision  mean  that  the 
accused  shall  not  be  tried  a  second  time  if  the 
jury  have  been  discharged  without  giving  any 
verdict,  or,  if  having  given  a  verdict,  judgment 
has  been  arrested  upon  it  or  a  new  trial  has  been 
granted  in  his  favor,  for  in  such  a  case,  says 
the  learned  author,  his  life  or  limb  cannot  judi- 
cially be  said  to  have  been  put  in  jeopardy.  2 
Story,  Const.  §  1787;  Vauw  v.  Brook,  4  Coke, 
39,  h;  Fox  v.  Ohio,  5  How.  432;  U.  8,  v.  Mari- 
gold, 9  How.  560;  Moore  v.  State,  14  How.  20. 
What  is  meant  by  the  phrase  "twice  put  in 
jeopardy  of  life  or  limb"  has  been  judicially  de- 
mod,  and  the  definition  cannot  now  be  enlarged 
vo  help  out  a  predetermined  unsound  judicial 
conclusion.  It  means  that  a  party  shall  not  be 
tried  a  second  time  for  the  same  offense  after 
he  has  once  been  acquitted  or  convicted,  unless 
the  judgment  has  been  arrested  or  a  new  trial 
has  been  granted,  on  motion  of  the  party;  but 
it  does  not  relate  to  a  mistrial.  U.  8.  v.  Has- 
kell, 4  Wash.  410;  U.  8,  v.  Perez,  9  Wheat  579. 
Even  in  a  capital  case  the  court  may  discharge 
a  jury  without  their  giving  a  verdict,  when- 
ever in  the  opinion  of  the  court  there  is  a  mani- 
fest necessity  for  such  an  act,  or  the  ends  of 
justice  will  otherwise  be  defeated;  and  for  the 
same  reason  the  court,  during  the  same  term, 
may  vacate  an  erroneous  judgment  and  render 
the  judgment  which  the  law  requires.  2  Gra. 
&  Wat.  N.  T.  ch.  2,  pp.  51-135. 

One  trial  and  verdict,  says  Cooley,  must  as  a 
general  rule  protect  the  accused  against  any  sub- 
sequent accusation  of  the  same  offense,  whether 
the  verdict  be  for  or  against  him,  and  wheth- 
202*]  *er  or  not  the  court  is  satisfied  with  the 
finding,  if  it  be  in  his  favor  and  he  was  put  up- 
on trial  before  a  court  of  competent  jurisdiction 
and  upon  an  indictment  which  is  sufficient  in 
form  and  substance  to  sustain  the  conviction. 
But  if  the  court  had  no  jurisdiction  of  the  suit, 
or  if  the  indictment  was  so  far  defective  that 
no  valid  judgment  could  be  rendered  upon  it, 
or  if  by  any  overruling  necessity  the  jury  were 
discharged  without  a  verdict,  from  the  sickness 
or  death  of  the  judge  or  of  a  juror,  or  from  the 
inability  of  the  jury  to  agree  upon  a  verdict, 
after  reasonable  time  allowed  for  deliberation; 
or  if  the  term  of  the  court  as  fixed  by  law  comes 
to  an  end  before  the  trial  is  finished,  or  the  jury 
are  discharged  with  the  consent  of  the  defend- 
ant expressed  or  implied;  or  if  the  verdict  is 
set  aside,  on  motion  of  the  defendant,  or  on  a 
writ  of  error  in  a  jurisdiction  where  j>rovision 
for  a  second  trial  is  made  by  law — m  any  of 
these  cases  the  accused  may  be  again  tried  for 
the  same  offense,  and  the  rule  is  well  settled 
that  the  former  trial  will  afford  him  no  protec- 
tion or  defense.   Cooley,  Con.  Lim.  2d  ed.  327. 

Where  the  verdict  and  judgment  are  set  aside 
on  a  writ  of  error  in  an  appellate  tribunal,  if 
the  law  of  the  jurisdiction  makes  no  provision 
for  a  second  trial,  the  prisoner  must  be  dis- 
charged, but  it  is  settled  law  that  it  is  compe- 
tent for  the  l^slature  to  provide  that  on  re- 
versing the  judgment  in  such  a  case  the  court, 
if  the  prior  proceedings  are  regular,  shall  re- 
mand the  case  for  the  proper  sentence.  McKee 
▼.  People,  32  N.  Y.  239. 
18  Waix. 


Exceptions  of  the  kind  have  their  foundation 
in  necessity,  as  all  experience  shows  that  er- 
rors and  casualties  will  sometimes  intervene  in 
the  administration  of  criminal  justice.  Autre- 
fois acquit  or  autrefois  convict,  where  the  in- 
dictment is  valid  and  the  conviction  is  regular, 
in  a  court  of  competent  jurisdiction,  is  a  bar  to 
a  second  prosecution  for  the  same  offense,  but 
even  that  rule  is  subject  to  all  the  exceptions 
named  and  to  many  others  of  like  character.  4 
Bl.  Com.  by  Cooley,  335,  n.  5;  King  v.  Emden, 
9  East,  437. 

*Beyond  all  doubt  it  is  the  duty  of  the  [  *203 
court  to  render  the  judgment  required  by  law 
in  the  first  instance,  but  the  experience  of  ages 
makes  it  evident  that  mistakes  in  that  bdialf 
will  sometimes  occur,  even  in  the  courts  of  gen- 
eral jurisdiction,  and  hence  the  rule,  which  may 
be  traced  to  the  very  origin  of  the  oommcm  law, 
that  a  court  may  vacate  and  set  aside  an  erro- 
neous jud^ent,  during  the  same  term,  and 
render  in  its  stead  the  judgment  required  by 
law. 

Trials  upon  bad  indictments  are  governed  by 
the  same  rule,  and  in  my  ju(^gment  the  provi- 
sion can  have  no  application  whatever  in  a  case 
like  the  present,  where  the  conviction  is  undis- 
turbed and  the  illegal  sentence  is  vacated  and 
set  aside  as  soon  as  the  error  is  discovered. 
Judge  Story,  it  is  said,  decided  that  a  new  trial 
could  not  be  granted  in  the  case  of  a  good  in- 
dictment after  a  trial  by  a  competent  and  regu- 
lar jury,  whether  the  accused  was  acquitted  or 
convicted,  and  the  argument  is,  that  if  a  new 
trial  cannot  be  wanted  in  such  a  case,  that  it  is 
not  competent  for  the  court  to  vacate  an  illegal 
sentence  and  impose  another,  even  though  the 
latter  be  in  substance  and  form  what  the  law 
requires. 

Even  should  it  be  admitted  that  a  new  trial 
cannot  be  granted  in  such  a  case,  it  by  no 
means  follows  that  the  action  of  the  circuit 
court  in  this  case  was  unwarranted,  as  it  is 
sanctioned  by  a  long  course  of  decisions  founded 
upon  Acts  of  Parliament  applicable  to  criminal 
as  well  as  civil  cases.   Bing.  Judg.  pp.  71-73. 

New  trials,  however,  in  misdemeanors,  have 
always  been  granted  in  England  in  proper  cases, 
as  appears  by  numerous  adjudications  of  the 
highest  authority.  Arundel's  Case,  6  Coke,  14; 
Re<D  V.  Curril,  Lofft,  156;  Rea>  v.  Simmons,  1 
Wil.  329;  King  v.  Mawhey,  6  Term,  638;  King 
V.  Tremaine,  7  Dowl.  &  R.  687,  5  Barn.  &  C. 
256;  Campbell  v.  Queen,  11  Q.  B.  810. 

Whether  a  new  trial  can  be  granted  in  felonv 
in  the  courts  of  that  country  is  more  doubtful. 
Certainly  it  was  decided  *in  the  case  of  [*204 
Reg,  V.  Soaife,  2  Denn,  Or.  C.  281,  that  a  new 
trial  may  be  granted  in  such  a  case.  8.  C  17  Q. 

B.  238.  But  in  certain  later  cases  it  is  decided 
the  other  way.  Queen  v.  Bertrand,  Law  Rep.  IP. 

C.  App.  528, 10  Cox  Cr.  C.  621 ;  Reg.  v.  Murphy, 
Law  Rep.  2  P.  C.  App.  546.  Be  that  as  it  may, 
it  is  nevertheless  settled  law  in  this  country 
that  a  new  trial  may  be  granted  in  favor  of  the 
prisoner,  whether  the  charge  be  felony  or  (mly 
a  misdemeanor.  1  Lead.  Cr.  C.  584;  Com.  ▼. 
Green f  17  Mass.  515.  Much  effort  was  expended 
by  Judge  Story  in  the  case  of  17.  8,  v.  Oilbert, 
2  Sumn.  37,  to  prove  the  negative  of  that  prop- 
osition, but  his  views  in  that  regard  have  never 
been  accepted  by  the  bench  or  bar,  as  appears 
by  the  decisions  of  the  circuit  oourts  and  oy  Hie 
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decisions  of  nearly  all  of  the  state  courts,  many 
of  which  are  collected  in  the  following  r^orted 
cases :  People  v.  Morrison,  1  Park.  Cr.  C.  625 ; 
1  Lead.  Cr.  C.  (2d  ed.)  687;  U.  8,  v.  Williams, 
1  Cliff.  17,  in  which  it  is  stated  that  since  tht* 
decision  in  Oilhert's  Case  the  point  has  been 
discussed  in  twenty  of  the  states  of  the  Union, 
in  every  one  of  which  it  has  been  held  that  a 
new  trial  may  be  granted  on  the  application  of 
the  accused  in  any  criminal  case  for  good  cause 
shown.     Bish.  Cr.  L.  (5th  ed.)  §  1004. 

Fine  or  imprisonment  may  be  imposed  in  a 
case  like  the  present,  and  the  suggestion  is  that 
if  the  court  by  the  second  sentence  had  imposed 
a  fine,  the  prisoner  would  have  been  compelled 
to  pay  the  fine  a  second  time,  but  it  is  so  obvi- 
ous that  the  money  in  the  registry  of  the  court, 
or  on  deposit  to  the  credit  of  the  treasurer,  be- 
longed to  the  prisoner  the  moment  the  first, 
sentence  was  vacated  and  set  aside,  that  it 
seems  to  be  a  work  of  supererogation  to  em- 
ploy any  time  in  discussing  the  point,  and  it  is 
accordingly  dismissed. 

Authority  to  issue  writs  of  habeas  corpus  is 
not  claimed  to  be  among  the  enumerated  cases 
of  original  jurisdiction  conferred  upon  the  Su- 
205*]  preme  Court,  consequently  if  it  exists*at 
all,  it  must  be  found  in  the  appellate  power  of 
the  court,  which  is  given  with  sucn  exceptions 
and  under  sudi  regulations  as  Congress  may 
make,  from  which  it  follows  that  the  appellate 
jurisdiction  conferred  by  the  Constitution  can 
only  be  exercised  by  this  court  in  pursuance  of 
an  act  of  Congress  conferring  the  authority  and 
prescribing  the  mode  in  which  it  shall  be  per- 
formed. MHscart  v.  Dauchy,  3  Dall.  327;  17.  8. 
V.  More,  3  Cranch,  172;  Durousseau  v.  U.  8, 
6  Cranch,  308. 

Power  to  grant  the  writ  of  habeas  corpus  was 
never  intended  to  confer  authority  upon  this 
court  to  review  the  judgment  of  a  circuit  court 
in  a  criminal  case,  and  hence  it  follows  that 
this  court  cannot  look  beyond  the  sentence 
where  the  tribunal  which  pronounced  it  had 
jurisdiction  of  the  case.  Ew  parte  Kearney,  7 
Wheat.  38;  Ex  parte  Watkins,  3  Pet.  193; 
Johnson  v.  U.  8.  3  McLean,  89;  Ea  parte  Van 
Aemam,  3  Blatchf.  160;  Barry  v.  Mercein,  5 
How.  103;  Ex  parte  Oijford,  5  Am.  Law  Reg. 
(N.  S.)  659;  1  Curt.  Com.  §  240,  p.  269;  Ex 
parte  Burford,  3  Cranch,  448. 

Enough  has  already  been  said  to  show  that 
the  jjidgment  under  which  the  prisoner  is  held 
is  perfect  in  form  and,  inasmuch  as  he  was  put 
to  trial  upon  a  valid  indictment  and  was  duly 
convicted  of  the  offense  charged  in  the  indict- 
ment, I  am  of  the  opinion  that  he  is  not  en- 
titled to  be  discharged  under  the  writ  of  ha- 
beas corpus. 

«06*]  ♦WTLLLAM  MINOT,  Jr.,  Appt,, 

THE  PHILADELPHL^i  WILMINGTON  AND 
BALTIMORE  RAILROAD  COMPANY, 
William  J.  Clarke,  et  al, 

(See  8.  C  "The  Delaware  Railroad  Taw,"  18  Wall. 
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1.  The  legislature  of  a  state  may  exempt  partic- 
ular parcels  of  property,  or  the  property  of  par- 
ticular persons  or  corporations  from  taxation, 
either  for  a  specified  period  or  perpetually. 

2.  But  before  any  such  exemption  or  limitation 
can  be  admitted,  the  intent  of  the  legislature  to 
confer  the  immunity  or  prescribe  the  limitation 
must  be  clear  beyond  a  reasonable  doubt. 

3.  The  established  rule  of  construction  in  sach 
cases  is,  that  rights,  privileges  and  immunltlea 
not  expressly  granted  are  reserved. 

4.  And  with  special  force  does  the  principle,  up- 
on which  the  rule  rests,  apply,  when  the  right, 
privilege  or  Immunity  claimed  calls  for  any 
abridgement  of  the  powers  of  the  government,  or 
any  restraint  upon  their  exercise. 

5.  The  provision  in  an  act  authorising  a  rail- 
road company,  that  it  shall  annually  pay  into  the 
state  treasury  a  tax  of  one  quarter  of  one  per  cent 
upon  Its  capital  stock,  does  not  create  a  contract 
on  the  part  of  the  state  that  no  additional  tax 
shall  be  laid. 

6.  A  provision  in  the  act  by  which  three  com- 
panies were  consoHdated  into  one,  that  the  new 
consolidated  company  should  possess  all  the  rights 
which  each  and  all  of  them  possessed  under  their 
original  charters,  does  not  alter  the  position,  with 
reference  to  taxation,  of  the  new  company  In  one 
of  the  states  from  that  of  the  old  company  in  mch 
states 

7.  The  Delaware  act  of  Apr.  8,  1869,  taxing  rail- 
road companies,  does  not  violate  any  contract  be- 
tween the  state  of  Delaware  and  the  company,  con- 
tained in  the  charter  of  the  latter. 

8.  Where  provision  for  the  taxation  of  the 
shares  at  the  locality  of  the  company  is  made  in 
its  charter,  their  taxability  at  such  locality  is  an- 
nexed as  an  Incident  to  the  shares,  and  it  does  not 
matter  where  the  domicil  of  the  owner  may  be. 

9.  The  state  may  impose  taxes  upon  the  corpora- 
tion as  an  entity  existing  under  its  laws,  as  well  aa 
upon  the  capital  stock  of  the  corporation,  or  its 
separate  corporate  property. 

10.  A  tax  upon  a  corporation  may  be  oropor- 
tloned  to  the  income  received,  as  well  as  to  the  val- 
ue of  the  franchise  granted  or  the  property  poa- 
sessed. 

11.  The  act  of  1869  does  not  conflict  with  the 
power  of  Congress  to  regulate  commerce  among 
the  several  states,  npr  interfere  with  the  right  of 
transit  of  persons  and  property  from  one  state  in- 
to or  through  another. 

12.  The  exercise  of  the  authority  which  everj 
state  possesses,  to  tax  its  corporations  and  all 
their  property,  real  and  personal,  and  their  fran- 
chises, and  to  graduate  the  tax  upon  the  corpora- 
tions according  to  their  business  or  income,  or  the 
value  of  their  property,  when  this  is  not  done  by 
discriminating  against  rights  held  in  other  states, 
and  the  tax  is  not  on  Imports,  exports  or  tonnage, 
or  transportation  to  other  states,  cannot  be  re- 
gsrded^as  conflicting  with  any  constitutional  pow- 
er of  Congress. 

[No.  60.] 
Argued  Jan.  7,  1874.    Decided  Mar.  2,  1874. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Delaware. 

The  case  is  stated  by  the  court. 

Messrs.  J*  £•  Gowen,  O.  O.  Qodden,  8, 
Hood,  and  J.  P.  Comesya  for  appellant: 

First  point.  We  contend  that  the  tax  im- 
posed upon  the  capital  stock  of  the  Philadel- 
phia, Wilmington  &  Baltimore  Railroad  Com- 
pany, by  the  act  of  Apr.  8,  1860,  was  a  viola- 
tion of  the  contract  between  the  state  of  Dela- 
ware and  the  company  contained  in  the  char- 
ter of  the  latter. 

Note. — Power  of  states  to  tax — see  note  to 
Providence  Bank  v.  Billings,  7  L.  ed.  U.  S.  939; 
and  note  to  IJobbins  v.  Brie  Co.  10  L.  ed.  U.  8. 
1022. 

Taxation  of  exempt  corporation  after  its  oon- 
solidation  with  anoifier — see  note,  0  L.  R.  A  222. 

Power  of  state  legislature  to  exempt  from  taxa- 
tion— see  note,  19  L.  R.  A.  77. 

Corporate  taxation  and  the  commerce  daus^^' 
■ee  note,  60  L.  R.  A.  641. 
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Railroad  Co,  ▼.  Reid,  and  Ra/ilroad  Co,  v. 
Beidy  13  Wall.  264,  269,  20  L.  ed.  568,  570. 

The  exemption  relied  on  in  the  present  case 
is  not  founded  on  an  ordinary  charter.  In  as- 
senting to  the  creation  and  organization  of  the 
§  resent  Philadelphia,  Wilmington  &,  Baltimore 
:.  Co.,  Delaware  contracted  with  the  corpora- 
tions and  citizens  of  other  states,  who  at  the 
time  owed  no  allegiance  to  the  state  of  Dela- 
ware, and  whose  property  was  not  in  any  way 
subject  to  its  power  of  taxation. 

The  question  to  be  determined  was  not  so 
much  as  to  what  right  of  taxation  should  be  re- 
linquished, but  as  to  what  right  of  taxation 
should  be  assumed  by  the  state. 

It  niay  well  have  been  supposed  that  the 
property  of  each  divisional  corporation  would 
continue  to  be  taxable  in  the  jurisdiction  with- 
in which  it  was  locally  situated;  but  it  could 
not  have  been  supposed  that  the  entire  fran- 
chises and  property  of  the  united  companies 
would  be  taxable  in  each  of  the  three  different 
states.  When,  then,  the  state  of  Delaware  pre- 
scribed the  terms  of  taxation  on  which  it  would 
consent  to  the  proposed  consolidation,  these 
terms  may  fairly  be  considered,  not  in  the  light 
of  the  release,  but  in  that  of  the  acquisition  of 
a  privilege,  so  far,  indeed,  as  the  foreign  com- 
panies were  concerned. 

See  Railroad  Co,  v.  fifpeer,  56  Pa.  332;  Brock- 
et v;  Railroad  Co,  14  Pa.  244. 

What,  then,  are  the  provisions  of  the  charter 
on  the  subject  of  taxation? 

By  the  original  act  of  incorporation  of  the 
Wilmington  £  Susquehanna  R.  Co.,  act  of  Jan. 
18,  1832,  the  capital  was  fixed  at  eight  thou- 
sand shares  at  the  par  value  of  $50  per  share, 
amounting  in  all  to  the  sum  of  $400,000,  and 
that  by  the  23d  section  of  the  act,  the  company 
was  required  to  pay  an  annual  tax  of  eight  per 
cent  on  all  dividends  which  may  exceed  six  per 
centum  on  the  capital  stock  actually  paid  in, 
and  that  this  was  the  only  measure  of  toxation 
specifically  prescribed  in  the  act. 

The  act  of  July  24,  1835,  providing  for  its 
consolidation  with  the  Delaware  &  Maryland 
R.  Co.  of  Md.,  repealed  the  23d  section  of  the 
original  act,  and  then  enacted,  section  .4^  "That 
the  said  Wilmington  &  Susquehanna  Railroad 
Company  (meaning  the  consolidated  com- 
pany), shall  pay  annually  into  the  treasury  of 
the  state  a  tax  of  one  quarter  of  one  per  cent 
on  the  capital  stock  thereof  of  $400,000 — ^the 
said  tax  to  be  paid  semi-annually,  on  the  first 
day  of  January  and  the  first  day  of  July  in 
each  and  every  year  hereafter,  the  first  pay- 
ment of  $500  to  be  made  on  the  first  day  of 
January  next;"  and  this  provision,  it  is  con- 
tended, meant  that  the  tax  on  capital  stock,  for 
which  the  consolidated  company  was  to  be  lia- 
ble, should  be  that  specified,  viz,:  a  quarter  of 
one  per  cent  on  the  sum  of  $400,000,  and  that 
no  greater  or  other  tax  should  thereafter  be  im- 
posed on  its  capital.  This  tax  was  to  be  imposed 
annually  thereafter,  that  is,  annually  during 
the  existence  of  the  consolidated  corporation. 

It  surely  cannot  be  contended  that  the  legis- 
lature of  Delaware  did  not  in  fact  mean  that 
this  measure  of  taxation  should  be  observed,  or 
that  the  Maryland  corporation  did  not  in  fact 
understand  that  the  company  into  which  it 
proposed  to  enter  would  be  subject  to  this  meas- 
ure of  taxation  in  regard  to  its  capital  stock 
18  Waj*. 


and  to  no  other.  A  suggestion  that  Ddaware 
might,  immediately  after  the  Maryland  com- 
pany had  accepted  the  terms  <m  which  it  waa 
authorized  to  unite  with  the  Delaware  com- 
pany, impose  a  more  onerous  rate  of  taxation 
on  the  capital  stock  of  the  united  companies 
than  that  specified,  would,  undoubtedly,  have 
been  treated  as  an  injurious  imputation  on  the 
good  faitn  of  the  legislature  of  Delaware. 

Bk.  V.  Knoop,  16  How.  380;  Ohio  v.  Bk,  10 
Ohio,  535;  N,  J.  v.  Wilson,  7  Cranch,  164. 

The  case  of  Dodge  v.  Woolaey,  18  How.  361, 
15  L.  ed.  413,  was  similar  in  all  material  re- 
spects to  that  of  Bk,  v.  Knoop,  and  it  affirmed 
and  reiterated  the  views  there  expressed.  The 
same  remark  is  applicable  to  the  case  of  Bk,  v. 
Deholt,  18  How.  380,  15  L.  ed.  458;  Bk,  v. 
Thomas,  18  How.  384,  15  L.  ed.  460;  Bk,  v. 
Skelly,  1  Black,  436,  17  L.  ed.  173;  Bk.  v.  Ohio, 
1  Black,  474,  17  L.  ed.  180;  Wright  v.  Sill,  2 
Black,  544,  17  L.  ed.  333;  McQee  v.  Mathis,  4 
Wall.  143,  18  L.  ed.  314. 

"All  contracts,"  said  Mr.  Justice  Davis,  when 
speaking,  in  The  Binghamton  Bridge  Case,  3 
Wall.  51,  18  L.  ed.  137,  of  legislative  contracts, 
"are  to  be  construed  to  accomplish  the  inten- 
tion of  the  parties;  and  in  determining  their 
different  provisions,  a  liberal  and  fair  construc- 
tion will  be  given  to  the  words,  singly  or  in 
connection  with  the  subject-matter." 

See  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
431,  19  L.  ed.  495;  R,  Co,  v.  Reid,  13  Wall.  264, 
20  L.  ed.  568;  R,  Co.  v.  Reid,  13  Wall.  269,  20 
L.  ed.  570. 

In  the  present  case  the  legislature  agreed 
that  the  tax  on  the  capital  stock  of  the  consoli- 
dated company  should  be  $1,000  a  year,  and 
by  so  doing  did  it  not  agree  that  it  should  not 
be  $10,000,  or  $20,000,  or  anything  else  than 
$1,000. 

See  also  Cordon  ▼.  The  Appeal  Tax  Court,  3 
How.  133 ;  Johnson  v.  Com,  7  Dana,  338 ;  State 
V.  Hicks,  9  Yerg.  487 ;  Bk.  v.  State,  9  Yerg.  490. 

The  case  of  The  Easton  Bank  v,  Pennsylva- 
nia, 10  Pa.  442,  is  referred  to  in  the  opinion  of 
Mr.  Justice  Strong  in  the  court  below.  That 
case  decided  that  a  bank,  rechartered  under  a 
law  relating  to  it  and  a  number  of  other  banks 
which  provided  that  dividends  should  be  taxed 
at  a  certain  rate,  was  not  exempt  from  the  op- 
eration of  a  subsequent  general  law  which  in- 
creased the  tax  on  dividends. 

The  correctness  of  this  decision  may  well  be 
questioned. 

In  the  much  later  case  of  Iron  City  Bk,  ▼. 
Pittsburg,  37  Pa.  340,  the  same  court  that 
made  the  decision  in  the  Easton  Bank  Case, 
said : 

"If  the  legislature,  in  creating  a  corporation, 
prescribe  a  rate  of  taxation,  and  expressly  re- 
lease the  power  to  impose  further  taxes,  or  do 
not  expressly  reserve  the  power  to  themselves, 
a  subsequent  tax  law  does  impair  the  obliga- 
tion of  the  contract,  and  is  void" — a  condu- 
sion  which  is  plainly  inconsistent  with  the  de- 
cision in  the  Easton  Bank  Case, 

The  case  now  before  the  court  is  plainly  dis- 
tinguishable from  that  of  The  Easton  Bank, 
The  relative  position  of  the  contracting  parties 
is  entirely  dissimilar.  The  fact,  too,  that  $400,- 
000  of  the  preferred  capital  stock  of  the  con- 
solidated Wilmington  &  Susquehanna  R.  Co. 
was  designated  as  the  taxable  portion  of  the 
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capital  virtually  implied  that  the  remainder  of 
the  capital  was  not  to  be  taxed. 

But  the  contract  of  immunity  ffom  taxation 
claimed  for  the  capital  stock  of  the  consoli- 
dated Philadelphia,  Wilmington  &.  Baltimore 
R.  Co.  rests  on  other  grounds. 

The  19th  section  of  the  Maryland  act,  by 
which  the  Delaware  &  Maryland  R.  Co.  was  in- 
corporated, contained  the  following  provision: 
"And  the  shares  of  the  capital  stock  of  said 
company  shall  be  deemed  and  considered  per- 
sonal estate,  and  shall  be  exempt  from  the  im- 
position of  any  tax  or  burthen  by  the  states 
assenting  to  this  law,  except  upon  that  portion 
of  the  permanent  and  fixed  works  of  said  com- 
pany, which  may  lie  within  that  state  of  Mary- 
land; and  that  any  tax  which  shall  hereafter 
be  levied  upon  said  section  shall  not  exceed  the 
rate  of  any  general  tax  which  may  at  the  same 
time  be  imposed  upon  similar  real  or  personal 
property  of  the  state  for  state  purposes." 

The  1st  section  of  the  Delaware  act  of  July 
24,  1835,  providing  for  the  consolidation  of  the 
Wilmington  &,  Susquehanna  R.  Co.,  of  Dela- 
ware, with  the  Delaware  &  Maryland  R.  Co., 
of  Delaware,  declared  that  the  two  companies, 
when  consolidated,  should  be  styled  "The  Wil- 
mington &  Susquehanna  Railroad  Company," 
and  that  by  and  under  that  corporate  name  the 
holders  of  the  stock  of  the  said  railroad  compa- 
nies should  "hold,  possess  and  enjoy  all  the 
property,  rights,  and  privileges,  and  exercise 
all  the  powers  granted  to  and  vested  in  the  said 
Railroad  Companies  or  either  of  them,  by  this 
,  or  any  other  law  or  laws  of  this  state  or  the 
state  of  Maryland." 

The  Pennsylvania  act  of  consolidation  was 
much  more  guarded.  It  provided  that  the  con- 
solidated Philadelphia,  Wilmington,  &,  Balti- 
more R.  Co.  should  have  all  the  rights,  powers, 
and  privileges  which,  by  any  law  of  the  com- 
monwealth of  Pa.  were  then  vested  in  the  orig- 
inal Philadelphia,  Wilmington  &  Baltimore  R. 
Co.  of  Pa.  A  comparison  of  the  two  acts  shows 
at  once  the  wider  scope  of  the  Delaware  act. 

It  is  said,  in  the  opinion  delivered  in  the 
court  below,  that  the  language  of  the  Delaware 
act  authorizing  a  union  of  the  companies,  is 
not  that  they  shall,  when  imited,  have  all  the 
rights  and  inmiunities  in  this  state  (Dela- 
ware) which  each  of  them  has  in  the  state  by 
which  it  was  chartered.  But  it  is  submitted 
that  the  act  of  Delaware  does  say  so. 

The  appellant,  therefore,  contends  that,  as 
immunity  from  taxation  of  its  capital  stock 
was  a  privilege  which  the  Maryland  company 
enjoyed,  the  consolidated  company  succeeded  to 
the  same  immunity. 

The  theory  that  the  Delaware  act  of  consoli- 
dation was  merely  intended  to  secure  to  the 
consolidated  company  all  the  privileges  in 
Maryland  which  the  Maryland  company  pos- 
sessed, and  in  Delaware  all  the  privileges  which 
the  Delaware  company  possessed  formerly,  ig- 
nores the  express  terms  of  the  Delaware  act, 
and  imputes  to  the  Dplaware  legislature  the 
assumption  of  legislative  power  in  the  state  of 
Maryland. 

It  is  true  that  the  exemption  from  taxation 
contained  in  the  original  charter  of  the  Dela- 
ware &,  Maryland  R.  Co.  referred  to  Maryland 
taxation  only;  but  still  it  was  an  exemption 
from  state  taxation,  and,  as  such,  a  privilege  of 
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the  company ;  and  when  this,  with  all  the  other 
privileges  of  the  Maryland  company,  was  con- 
ferred upon  the  consolidated  company  in  Dela- 
ware, the  latter  company  thereby  acquired  the 
privilege  of  exemption  of  its  capital  stock  from 
state  taxation. 

The  case  of  Railroad  Co,  v.  Md,  10  How.  376, 
referred  to  in  the  opinion  of  Mr.  Justice 
Strong  and  which  has  recently  been  cited  and 
approved  by  this  court  in  Tomlinson  v.  Branch, 
antCf  189,  is  not  inconsistent  with  the  conclu- 
sion now  contended  for. 

Second  point.  The  appellant  contends  that 
the  tax  on  capital  stock  imposed  by  the  4th 
section  of  the  act  of  Apr.  8,  1869,  was  an  un- 
lawful usurpation  by  Delaware  of  the  right  to 
tax  property  beyond  its  jurisdiction. 

The  tax,  whether  considered  as  a  tax  upon 
the  shares  of  stock  as  representing  the  property 
of  the  corporation,  or  as  representing  tne  prop- 
erty of  the  individual  stockholders,  was  not  im- 
posed upon  the  Delaware  property  of  the  cor- 
poration, or  upon  property  of  the  Delaware 
stockholders  only;  &nd  if  it  can  be  sustained  at 
all,  must  be  sustained  on  a  theory  which  would 
sustain  the  taxation  of  the  entire  capital  stock 
of  the  company  by  each  of  the  three  states  of 
Del.,  Md.,  and  Pa.,  irrespective  of  the  amount 
invested  in  each  state,  or  of  the  residence  of 
the  stockholders. 

Treating  the  question,  then,  as  practfcally 
and  substantially  whether  Delaware  can  law- 
fully tax  the  entire  capital  stock  of  the  Phila- 
delphia, Wilmington  &  Baltimore  R.  Co.,  we 
have  a  question  which  is  decisively  answered  in 
the  negative  by  the  judgment  of  this  court  in 
the  case  of  Jackson  v.  B,  Co,  7  Wall.  262,  19  L. 
ed.  88. 

The  case  of  the  appellant  is  much  stronger 
than  that  presented  m  Jackson  v.  R,  Co.  The 
bondholder  and  mortgagor  there  was  not  an 
owner  of  the  railroads  in  the  two  states,  as  is 
shown  by  Mr.  Justice  Field  in  the  opinion  of 
the  court  in  the  case  of  the  State  Tax  on  For- 
eign-held Bonds, 

Railroad  Co,  v.  Pennsylvania,  ante,  179. 

Third  point.  That  the  tax  on  capital  stock 
imposed  by  the  4th  section  of  the  act  of  Apr. 
8,  1869,  was  a  violation  of  the  clause  of  the 
Constitution  of  the  United  States  which  con- 
fers upon  Congress  the  power  "to  regulate  com- 
merce with  foreign  nations  and  among  the  sev- 
eral states." 

Fourth  point.  That  the  said  tax  was  an  un- 
lawful interference  with  the  constitutional 
right  of  transit  for  persons  and  property  from 
one  state  into  or  through  another. 

These  two  points  may  be  considered  together. 

Where  a  state  imdertakes  to  tax,  even  within 
its  own  jurisdiction,  interstate  commerce,  much 
more  when  it  imdertakes  to  tax  interstate  com- 
merce or  the  agencies  or  instrumentalities  of 
interstate  commerce  beyond  its  jurisdiction,  it 
usurps  the  prerogative  of  Congress  and  in- 
fringes the  constitutional  rights  of  the  citizens 
of  the  United  States,  since  its  taxing  power 
does  not  extend  to  such  subjects. 

Crandall  v.  Nevada,  6  Wall.  36, 18  L.  ed.  745; 
Railroad  Co.  v.  Pa.  ante,  146. 

Fifth  point.  That  the  tax  upon  the  net  earn- 
ings of  the  Philadelphia,  Wilmington  k  Balti- 
more R.  Co.,  imposed  by  the  1st  section  of  the 
act  of  Apr.  8,  1869,  was  a  violation  of  the  con- 
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tract  between  Delaware  and  the  company  con- 
tained in  the  charter  of  the  company. 

Sixth  point.  That  the  said  tax  was  an  un- 
constitutional usurpation  by  Delaware  of  the 
right  to  tax  property  beyond  its  jurisdiction. 

Seventh  point.  That  the  said  tax  was  a  vio- 
lation of  the  clause  of  the  Constitution  which 
confers  upon  Congress  the  .power  "to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states." 

Eighth  point.  That  the  said  tax  was  an  un- 
lawful interference  with  the  constitutional 
right  of  transit  for  persons  and  property  from 
one  state  into  and  through  anotner. 

Any  argument  in  support  of  the  above  prop- 
ositions would  be  a  repetition  of  what  has  al- 
ready been  said  on  the  subject  of  the  tax  on 
shares  of  capital  stock. 

Messrs.  T.  F.  Bayard  and  E.  Saulflbury 
for  defendants  in  error: 

The  purport  and  natural  meaning  of  the  lan- 
guage of  the  Delaware  laws  in  question,  forbids 
any  such  construction  as  is  contended  for  on 
the  other  side. 

1.  The  rule  of  construction  adopted  by  this 
court,  from  the  earliest  case  brought  before  it 
on  this  subject  down  to  the  present  day,  is  that 
public  grants  are  to  be  strictly  construed 
against  the  grantee;  nothing  passes  by  impli- 
cation, and  nothing  passes  but  what  is  granted 
in  clear  and  explicit  terms. 

2.  The  right  of  taxation  by  a  state  is  a  car- 
dinal and  necessary  principle  for  the  existence 
of  state  government,  and  extends  to  all  prop- 
erty of  every  nature  within  its  limits,  which  is 
derived  from  or  protected  by  its  government, 
and  hence  is  held  subject  to  its  wants  in  taxa- 
tion and  to  certain  public  uses  in  war  and  in 
peace,  but  does  not  extend  to  those  means 
which  are  employed  by  Congress  to  carry  into 
execution  the  powers  conferred  on  the  Federal 
Constitution,  and  the  power  of  taxation,  being 
of  vital  importance,  is  never  to  be  presumed  to 
be  released.    Com,  v.  Bk,  10  Pa.  450. 

In  the  clear  and  forcible  language  of  Mr.  Jus- 
tice Strong,  in  his  opinion  filed  in  the  present 
case,  "It  must  be  ruled,  as  the  right  (of  taxa- 
tion) is  essential  to  the  existence  of  the  body 
politic,  nothing  less  than  that  which  is  equiva- 
lent to  an  express  surrender  of  it  by  a  binding 
contract  will  avail  to  enable  any  person  or  cor- 
poration successfully  to  assert  an  exemption 
from  liability  to  its  exercise."  See,  also  Charles 
River  Bridge  v.  Wa/rren  Bridge,  11  Pet.  544; 
Bk,  y.  BilUngs,  4  Pet.  514;  Biohmond  R,  Co.  v. 
Louisa  R.  Co.  13  How.  81;  La.  v.  Nathan,  8 
How.  73;  West  River  Bridge  v.  Diw,  6  How. 
539;  Washington  University  v.  Rouse,  8  Wall. 
430,  19  L.  ed.  498. 

And  note  the  strong  dissenting  opinions  of 
Mr.  Justice  Miller,  the  Chief  Justice  and  Mr. 
Justice  Field  in  the  latter  case,  denying  the 
power  of  a  legislature  to  deprive  succeeding 
legislatures  of  the  power  to  tax. 

Home  of  the  Friendless  v.  Rouse,  supra;  Bk. 
V.  Com.  19  Pa.  154;  Lane  Co.  v.  Oregon,  7 
Wall,  71,  19  L.  ed.  101;  Savings  Society  v. 
Coite,  6  Wall.  694,  18  L.  ed.  897 ;  B.  Co.  y.  Md. 
10  How.  876. 

The  last  case  is  not  only  a  general  author- 
ity for  the  principle  we  have  stated,  but  is  a 
decision  of  the  present  case  itself.     See,  also, 
the  case  of  Tomltnson  v.  Branch,  ante.  189* 
1»  WaWi, 


The  Constitution  of  Delaware  of  1831  was  la 
existence  and  force  before  and  at  the  time  of 
the  passage  of  the  laws  for  the  incorporation 
of  the  companies  hereinbefore  referred  to,  and 
now  under  consideration,  and  subject  to  the 
provisions  of  which  all  the  said  l^slation  was 
enacted. 

By  section  17  of  article  2  of  the  Constitu- 
tion of  Delaware,  it  is  provided: 

"No  act  of  incorporation,  except  for  the  re- 
newal of  existing  corporations,  shall  be  here- 
after enacted  without  the  concurrence  of  two 
thirds  of  each  branch  of  the  legislature,  and 
with  a  reserved  power  of  revocation  by  the  leg- 
islature; and  no  act  of  incorporation  which 
may  be  hereafter  enacted  shall  continue  in  force 
for  a  longer  period  than  twenty  years  without 
the  re-enactment  of  the  legislature,  unless  it 
be  an  incorporation  for  public  improvement." 

The  cases  cited  by  the  plaintiff  in  error  in  his 
brief,  in  which  exemption  from  taxation  was 
either  expressly  or  by  necessary  implication 
sustained  by  the  court,  have  been,  almost  with- 
out exception,  cases  of  bank  charters  in  which 
the  exemption  claimed  was  but  for  a  term  of 
years.  But  the  charter  now  imder  considera- 
tion is,  to  use  the  language  of  the  Constitution 
of  Delaware,  "for  public  improvement,"  and, 
therefore,  perpetual,  so  that  the  exemption 
from  taxation  claimed  is  for  all  time  to  come. 

As  the  legislature  had  no  power  to  incorpo- 
rate any  body  without  the  express  reserved 
power  to  any  succeeding  legislature  to  revoke 
such  charter,  it  is  not  to  l^  presumed  that  a 
surrender  and  perpetual  release  of  the  essen- 
tial power  to  tax  by  the  state  could  have  been 
contemplated. 

To  the  second  and  sixth  points  of  the  plain- 
tiff in  error,  "That  the  tax  on  capital  stock 
imposed  by  the  4th  section  of  the  act  of  1869, 
and  the  tax  on  net  earnings  of  the  P.  W.  &  B. 
R.  Co.  were  imconstitutional  usurpations  by 
the  state  of  Delaware  to  tax  property  beyond 
itsj'urisdiction,"  we  reply: 

These  taxes  were  laid  upon  all  railroad  and 
canal  companies  incorporated  under  the  laws 
of  this  state  and  doing  business  within  the 
state,  and  which  might  hereafter  become  in- 
corporated in  this  state. 

With  the  further  proviso: 

"That  where  the  line  of  railroad  or  canal 
belonging  to  any  company  liable  to  these  taxes, 
lies  partly  in  this  state  and  partly  in  an  ad- 
joining state  or  states,  such  company  shall 
only  l^  subject  to  said  taxes  in  the  proportion 
which  the  length  of  such  railroad  or  canal 
within  the  limits  of  the  state  bears  to  the 
whole  length  of  such  railroad  or  canal." 

It  is  acSnitted  on  both  sides  that  the  corpo- 
ration in  question,  whose  property  is  taxed, 
was  "incorporated  under  the  laws  of  Dela- 
ware" and  was  and  is  "doing  business  within 
that  state." 

But  it  is  argued  that,  because  some  of  the 
stockholders  are  nonresidents  in  Delaware, 
the  corporation  which  represents  their  prop- 
erty cannot  be  taxed  by  the  state  whose  laws 
gave  it  existence. 

"All  subjects  over  which  the  sovereign  power 
of  a  state  extends  are  objects  of  taxation,^'  said 
Chief  Justice  Marshall  .in  McCulloch  v.  Ud., 
"^d  the  sovereignty  of  a  state  extends  to 
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everything  which  exists  by  its  own  authority 
or  is  introduced  by  its  permission.'* 

This  is  the  doctrine  re-affirmed  by  this  court 
in  a  current  of  authorities  from  1819  down 
to  the  present  tftne.  See,  Bk.  v.  Coite,  6  Wall. 
605,  18  L.  ed.  902. 

Unless  exempted  in  terms  which  amount  to 
a  contract,  the  privileges  or  franchises  of  a 
private  corporation  are  as  much  the  legitimate 
subject  of  taxation  as  any  other  property  of 
the  citizens  which  is  within  the  sovereign 
power  of  the  state. 

The  taxes  in  question  are  laid  by  the  state  of 
Delaware  upon  a  Railroad  Company  incorpo- 
rated and  doing  business  in  that  state.  The 
taxes  are  laid  upon  the  property  of  the  com- 
pany, and  are  measured  by  the  cash  value  of 
the  shares  of  its  capital  stock  and  the  net 
profits  of  its  business,  followed  by  a  reason- 
able restriction  upon  both  amounts,  that  the 
measure  of  tax  shall  be  in  the  proportion 
which  the  number  of  miles  of  the  line  of  rail- 
road within  the  state  of  Delaware  bears  to  tne 
entire  line  of  the  company's  railroads. 

If  the  argument  of  the  plaintiff  in  error  is 
to  be  sustained*  its  consequences  may  be 
summed  up  as  follows: 

The  franchises  and  other  property  of  a  cor- 
poration existing  under  the  laws  of  a  state  may 
be  taxed  by  that  state,  onlv  so  long  as  the  stock- 
holders are  residents  of  the  state  and  the  cor- 
poration has  no  interest  or  connection  with  any 
foreign  individual  or  corporation;  but  the  in- 
stant the  stock  or  property  of  the  company  be- 
comes in  any  degree  blended  with  the  stock  or 
property  of  any  description  outside  of  the  state 
lines,  then  ipso  facto  the  power  of  the  state  to 
tax  at  all  is  gone,  and  the  corporation,  its 
franchises  and  property  are  emancipated  from 
all  obligations  to  pay  taxes  to  either  or  any  of 
the  states '  whose  laws  created  it,  and  is  thus 
freed  from  all  taxation  by  any  power  whatso- 
ever. 

Companies  holding  charters  from  several 
states  have  been  frequently  decided  to  be  a 
separate  corporation  in  each  of  such  states. 

A  dual  existence  cannot  be  recognized  by 
this  court  at  any  time. 

Ohio  V.  Wheeler,  1  Black,  297,  17  L.  ed.  133; 
Farnum  v.  Blackstone  C<m.  Co.  1  Sumn.  47; 
Com,  V.  Cleveland  d  A,  R.  Co,  29  Pa.  ^71. 

The  case  of  R.  Co.  v.  Jackson,  7  Wall.  262, 
19  L.  ed.  88,  and  the  State  Tax  on  Foreign-held 
Bonds f  ante,  179,  cited  by  the  plaintiff  in  error, 
in  no  degree  sustain  his  present  argument. 

In  those  cases  the  tax  was  sought  to  be  laid 
not  on  what  the  company  owned,  but  on  what 
it  owed.    Not  on  its  property  but  on  its  debt. 

The  corporation  here  is  taxed  according  to  a 
certain  measure,  which  the  discretion  of  the 
proper  power,  ve.,  the  Delaware  legislature, 
has  ascertained  and  decreed:  1,  a  tax  of  one 
fourth  of  one  per  centum  upon  the  actual  cash 
value  of  every  share  of  the  capital  stofck  of  said 
company;  2,  a  further  tax  of  three  per  centum 
upon  the  net  earnings  or  income  received  by 
said  company  from  all  sources  during  the  pre- 
ceding year,  and  the  president  and  the  treas- 
urer of  the  company  were  required  to  furnish 
statements  to  the  state's  treasurer  in  accord- 
ance with  the  law. 

The  plaintiff  in  error  complains  that  the  as- 
certainment by  the  legislature  ol  the  amount 
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of  tax  so  decreed,  is  purely  arbitrary,  and 
such  is  the  exercise  of  all  discretionary  sover- 
eign authority,  but  it  is  usual  and  lawful,  and 
in  this  case  was  measured  by  the  value  of  the 
property  within  the  jurisdiction. 

• 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  question  presented  for  our  determination 
in  this  case  is  tne  legality  of  certain  taxes  levied 
under  an  act  of  the  state  of  Delaware,  taxing 
railroad  and  canal  companies,  passed  on  the  8th 
of  April,  1869.  The  1st  section  of  that  act  pro- 
vided that  all  railroad  and  canal  companies  in- 
corporated under  the  laws  of  the  state  and  do- 
ing business  therein  should,  on  the  first  day  of 
January  then  next,  and  on  the  first  day  of  Jan- 
uary •of  each  year  afterwards,  pay  to  [♦209 
the  treasurer  of  the  state  for  the  use  of  the 
state,  in  addition  to  the  taxes  then  imposed  by 
law  upon  such  companies,  a  tax  of  three  per 
cent  upon  their  net  earnings  or  income  received 
from  all  sources  during  the  preceding  year; 
with  a  proviso  that  when  a  line  of  railroad  or 
canal  belonging  to  any  company  liable  to  the 
tax  lay  partly  in  the  state  and  partly  in  an  ad- 
joining state  or  states,  the  part  or  share  of 
such  net  earnings  or  income  of  the  company 
only  should  be  subject  to  the  tax  as  would  be 
in  that  proportion  to  the  whole  net  earnings  or 
income  of  tne  company  which  the  length  of  the 
road  or  canal  within  the  limits  of  the  state 
should  bear  to  the  whole  length  of  such  road 
or  canal. 

The  4th  section  of  the  act  provided  that  every 
company  of  the  class  designated  should,  in  ad- 
dition to  other  taxes,  also  pay  to  the  treasurer 
of  the  state  for  its  use,  on  the  first  day  of  Julv 
then  next,  and  on  the  first  day  of  July  of  each 
year  thereafter,  or  within  thirty  days  from  such 
period,  a  tax  of  one  fourth  of  one  per  cent  up- 
on the  actual  cash  value  of  every  share  of  its 
capital  stock ;  with  a  proviso,  similar  in  its  char- 
acter, to  that  of  the  1st  section,  namely:  that 
when  the  line  of  the  railroad  or  canal  belonging 
to  a  company  liable  to  the  tax  lay  partly  in  the 
state  and  partly  in  an  adjoining  state  or  states, 
the  company  should  only  be  required  to  pay  the 
tax  on  such  number  of  the  shares  of  its  capital 
stock  as  would  be  in  tliat  proportion  to  the 
whole  number  of  shares  which  the  length  of  the 
road  or  canal  within  the  limits  of  the  state  should 
bear  to  the  whole  length  of  such  road  or  canal. 

Another  section  of  the  act  further  provided 
that  every  railroad  company  should  also  pay  to 
the  state  treasurer,  on  the  first  day  of  January 
then  next,  and  on  the  first  day  of  January  of 
each  year  thereafter,  or  within  thirty  days  from 
such  period,  for  the  use  in  the  state  of  every 
locomotive  belonging^  in  whole  or  in  part  to  the 
company,  and  used  by  it  at  any  time  during  the 
preceding  year,  a  tax  of  $100;  and  for  the  like 
use  of  each  passenger  car  thus  owned  and  used, 
*a  tax  of  $25,  and  of  each  freight  car  [♦210 
and  truck  thus  owned  and  used,  a  tax  of  $10. 

The  act  required  the  president  or  treasurer 
of  every  company  liable  to  these  several  taxes 
to  furnish  the  state  treasurer  with  statements 
showing  its  net  earnings  or  income  from  all 
sources  during  the  preceding  year,  the  number 
of  locomotives,  passenger  cars,  freight  cars  of 
every  description  and  trucks  belonging  to  the 
company  and  used  by  it  in  the  state  at  a;i7 
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time  durinff  that  period,  and  the  number  of 
shares  of  the  capital  stock  of  the  company, 
with  an  estimate  and  appraisement  of  the 
actual  cash  value  of  each  snare,  and  to  pay  the 
taxes  chargeable.  The  act  also  made  provision 
for  an  estimate  of  the  earnings  and  an  assess- 
ment of  the  taxes  in  case  the  statement  re- 
quired was  not  furnished,  and  for  the  collection 
of  the  taxes  by  sale  of  the  property  of  the  com- 
pany, if  they  were  not  volimtarily  paid. 

The  defendant,  the  Philadelphia,  Wilming- 
ton, &  Baltimore  Railroad  Company,  is  a  cor- 
poration created  under  the  laws  of  Delaware, 
so  far  as  it  exists  in  that  state.  By  connection 
with  other  companies  with  which,  imder  one 
common  name,  it  is  consolidated  by  the  legisla- 
tion of  Pennsylvania  and  Maryland,  which  will 
be  hereafter  particularly  mentioned,  its  road 
extends  to  Philadelphia  in  one  state  and  to 
Baltimore  in  the  other.  It  is,  therefore,  a  cor- 
poration liable  to  taxation  by  the  terms  of  the 
act  of  April  8,  1860,  and  is  within  the  provi- 
sions of  both  its  1st  and  4th  sections. 

The  tax  upon  this  company  imposed  by  the 
4th  section  became  due  for  the  first  time  in 
July,  1869,  and  in  October  following,  in  re- 
sponse to  demands  of  the  state  treasurer,  the 
president  of  the  company  furnished  to  that  of- 
ficer a  statement  showing  that  the  capital  stock 
of  the  company  consist^  of  186,088  shares  of 
the  value  of  $50  each,  accompanied  by  a  protest 
against  the  l^ality  of  the  tax.  Soon  afterward 
the  complainant,  who  is  a  citizen  of  the  state  of 
Massachusetts,  and  a  stockholder  in  the  com- 
pany, addressed  a  written  communication  to  its 
president,  inquiring  whether  the  company  in- 
tended to  protect  his  interests  as  a  stockholder 
by  resisting  the  collection  of  the  tax,  and  stat- 
211*]  ing  that,*a8  the  tax  was  not  a  legal  one, 
protection  against  its  levy  should  be  provided. 
This  communication  was  submitted  to  the  di- 
rectors, who,  in  answer,  resolved,  that  while 
they  protested  against  the  legality  of  the  tax, 
they  declined  to  Uike  the  responsibility  of  inter- 
fering to  prevent  its  collection,  leaving  the 
stockholders  at  liberty  to  assert  their  rights  in 
such  way  as  they  might  think  proper.  The  com- 
plainant thereupon  filed  the  present  bill,  mak- 
ing the  company  and  the  treasurer  and  the  col- 
lectoT  of  taxes  of  the  state  of  Delaware  parties 
defendant.  Although  the  immediate  occasion  of 
the  bill  was  the  apprehended  attempt  on  the 
part  of  the  state  of  Delaware  to  enforce  the  tax 
imposed  upon  the  company  by  the  4th  section 
of  the  act  of  April  8,  1869,  the  complaint 
charges  that  all  the  taxes  imposed  by  the  act 
in  question  are  ill^al,  and  seeks  to  have  the 
legislation  imposing  them,  so  far  as  it  affects 
the  corporation  de&ndant,  declared  to  be  un- 
constitutional and  invalid  and  the  collection  of 
the  taxes  enjoined. 

The  circuit  court  adjudged  the  tax  imposed 
for  the  use  of  the  rolling  stock  to  be  invalid 
and  enjoined  its  enforcement,  but  sustained  the 
legality  of  the  other  taxes,  and  a  decree  in  con- 
formity with  this  ruling  was  entered,  from 
which  both  parties  appealed. 

On  the  hearing  in  tnis  court,  the  state  offi- 
cers of  Delaware  withdrew  their  appeal,  and 
our  inquiry  is  thus  limited  to  the  validity  of 
the  act  of  April,  1869,  so  far  as  it  imposes  the 
taxes  specified  in  its  1st  and  4th  sections. 

The  invalidity  of  that  act,  so  far  as  it  im- 
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poses  these  taxes  upon  the  defendant  corpora- 
tion, is  asserted  upon  the  following  grounos: 

1.  That  it  violates  the  contract  TOtween  the 
state  of  Delaware  and  the  company,  contained 
in  the  charter  of  the  latter. 

2.  That  it  imposes  taxes  upon  properly  be- 
yond the  jurisdiction  of  the  state. 

3.  That  it  confiicts  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  several 
states;  and, 

4.  That  it  interferes  with  the  right  of  tran- 
sit of  persons  and  property  from  <me  state  into 
or  throu|[h  another. 

We  will  consider  these  several  grounds  in 
their  order. 

The  first  groimd  alleged  is,  that  the  act  vio- 
lates the  contract,  between  the  state  of  Dela- 
ware and  the  company,  contained  in  the  char- 
ter of  the  latter.  •The  company,  as  al-  [*212 
ready  mentioned,  was  formed  by  union  with 
companies  chartered  by  other  states,  and  to  un- 
derstand fully  the  argument  of  the  appellant, 
reference  must  be  had  to  the  original  corpora- 
tions and  the  legislation  by  which  they  were 
created.  By  an  act  of  the  legislature  of  Mary- 
land, passed  in  1831,  and  its  supplement,  a  cor- 
poration called  the  Delaware  &  Maryland  Rail- 
road Company  was  created,  with  authority  to 
construct  and  maintain  a  railroad  from  a  point 
on  the  Delaware  &  Maryland  line  to  some  point 
on  the  Susquehanna  river;  and  bv  the  19th  sec- 
tion of  the  act  it  was  provided  that  the  shares 
of  the  capital  stock  of  the  company  should  be 
exempt  from  the  imposition  of  any  tax  or  bur- 
then oy  the  state  assenting  to  the  act,  except 
upon  that  portion  of  the  permanent  and  fixed 
works  of  the  company  which  might  be  within 
the  state  of  Maryland.  By  an  act  of  the  legis- 
lature of  Delaware,  passed  in  1832,  and  its  sup- 
plement, another  corporation  was  created, 
called  the  Wilmington  i,  Susquehanna  Railroad 
Company,  with  authority  to  construct  and 
maintain  a  railroad  from  a  point  on  the  bound- 
ary line  of  Pennsylvania  and  Delaware  to  the 
city  of  Wilmington,  and  thence  towards  the 
Susquehanna  in  the  direction  of  Baltimore.  The 
act  provided  that  the  company  should  pay  an- 
nually into  the  treasury  of  the  state  a  tax  of 
eight  per  cent  on  the  dividends  exceeding  six 
per  cent  of  the  capital  stock  actually  paid  in. 

In  1836,  these  two  companies  were,  under 
acts  of  the  legislatures  of  Maryland  and  Dela- 
ware, consolidated  into  one  company  under  the 
name  of  the  latter,  the  Wilmington  and  Susque- 
hanna Railroad  Company.  The  act  of  Dela- 
ware authorizing  the  consolidation  on  her  part, 
provided  that  the  holders  of  the  stocks  of  the 
two  companies  should,  when  consolidated,  hold, 
possess,  and  enjoy  all  the  property,  rights  and 
privileges  and  exercise  all  the  power  granted  to 
and  vested  in  the  companies  or  either  of  them 
by  that  law  or  any  other  law  or  laws  of  that 
state  or  Maryland.  The  act  of  Maryland,  au- 
thorizing the  consolidation  on  her  part,  con- 
tained a  similar  provision.  The  act  of  Delaware 
at  the  same  time  repealed  the  *pro-  [*214 
vision  in  the  charter  of  the  original  Wilming- 
ton and  Susquehanna  Railroad  Company,  re- 
quiring the  payment  of  the  tax  of  eight  per 
cent  on  the  dividends  exceeding  six  per  cent  of 
the  capital  stock  actually  paid  in,  and  provided 
that  tne  consolidated  company  should  pay  an- 
nually into  the  treasury  of  the  state,  a  tax  of 
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one  quarter  of  one  per  cent  on  its  capital  stock 
of  $400,000,  the  tax  to  be  paid  in  semi-annual 
instalments  on  the  first  of  January  and  July  of 
each  year. 

This  coi^solidated  company  was,  in  1838, 
united  with  two  other  railroad  companies,  cme 
called  the  Baltimore  &  Port  Deposit  Railroad 
Company,  chartered  by  the  legislature  of  Mary- 
land in  1831,  with  authority  to  construct  and 
maintain  a  railroad  from  Baltimore  to  Port 
Deposit  on  the  Susquehanna  river;  and  the 
other  called  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company,  chartered  by  the 
legislature  of  Pennsylvania  in  the  same  year, 
with  authority  to  construct  and  maintain  a 
railroad  from  Philadelphia  to  the  Delaware 
state  line.  These  three  companies  were,  imder 
the  acts  of  the  legislatures  of  these  states,  Del- 
aware, Maryland,  and  Pennsylvania,  consoli- 
dated into  one  company  with  a  common  stock, 
retaining  as  its  corporate  name  the  name  of 
the  Pennsylvania  Company.  The  act  of  the 
legislature  of  Delaware,  under  which  the  con- 
solidation was  eflfected,  declared  that  the  re- 
spective companies  should  "constitute  one  com- 
pany, and  be  entitled  to  all  the  rights,  privi- 
leges, and  immunities  which  each  and  all  of 
them  possess,  have  and  enjoy,  imder  and  by 
virtue  of  their  respective  charters." 

Now,  it  is  contended  by  the  appellant,  that 
the  provision,  in  the  act  of  Delaware  of  1835,  by 
which  the  Wilmington  &  Susquehanna  Railroad 
Company  was  united  with  the  Delaware  & 
Maryland  Railroad  Company,  that  the  new 
company  should  pay  annually  into  the  treasury 
of  the  state  a  tax  of  one  quarter  of  one  per 
cent  upon  its  capital  stock  of  $400,000,  being 
accepted  by  the  stockholders  of  the  two  com- 
panies by  their  union  into  one  company,  con- 
stituted a  contract  between  the  new  company 
and  the  state  of  Delaware,  which  precluded  that 
state  from  imposing  any  greater  or  different 
tax  upon  the  capital  stock  of  the  new  company ; 
and  that  the  provision  in  the  same  act  of  Dela- 
ware, that  the  new  company  should  possess  all 
the  rights  and  privileges  vested  in  the  original 
companies,  or  either  of  them,  by  that  law,  or 
any  other  law  of  that  state  or  of  Maryland,  ex- 
tended to  the  new  company  the  same  exemption 
from  taxation  on  its  shares  of  capital  stock, 
which  was  possessed  by  the  Maryland  corpora- 
tion under  its  charter ;  and  that  the  same  limi- 
tation upon  the  taxation  of  the  capital  stock, 
and  the  same  immunity  of  the  shares  from  any 
taxation,  were  extended  to  the  corporation  de- 
fendant by  the  provisions  of  the  act  of  Dela- 
ware imder  which  this  company  was  formed. 
225*]  •That  the  charter  of  a  private  corpo- 
ration is  a  contract  between  the  state  and  the 
corporators,  and  within  the  provision  of  the 
Constitution  prohibiting  legislation  impairing 
the  obligation  of  contracts,  has  been  the  settled 
law  of  this  court  since  the  decision  in  the  Dart- 
mouth College  Case,  4  Wheat.  518.  Nor  does  it 
make  any  difference  that  the  uses  of  the  corpo- 
ration are  public,  if  the  corporation  itself  be 
private.  The  contract  is  equally-protected  from 
legislative  interference,  whether  the  public  be 
interested  in  the  exercise  of  its  franchise  or 
the  charter  be  granted  for  the  sole  benefit  of  its 
corporators.  This  doctrine  is  not  controverted 
by  any  one;  it  is  the  established  law;  and  the 
question  in  all  cases,  when  it  becomes  necessary 
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I  to  apply  it,  is  whether  the  particular  I^slative 
interference  alleged  does  in  fact  impair  the 
obligation  of  the  contract;  for  it  is  not  every 
kind  of  legislative  interference  with  the  powers, 
action,  and  property  of  the  corporation  which 
will  have  that  result. 

It  has  also  been  repeatedly  held  by  this  court 
that  the  legislature  of  a  state  may  exempt  par- 
ticular parcels  of  property  or  the  property  of 
particular  persons  or  corporations  from  taxa- 
tion, either  for  a  specified  period  or  perpetu- 
ally, or  may  limit  tne  amount  or  rate  of  taxa- 
tion to  which  such  property  shall  be  subjected. 
And  when  such  immunity  is  conferred  or  such 
limitation  is  prescribed  by  the  charter  of  a  cor- 
poration, it  becomes  a  part  of  the  contract,  and 
IS  equally  inviolate  with  its  other  stipulations. 
But  before  any  such  exemption  or  limitation 
can  be  admitted,  the  intent  of  the  legislature 
to  confer  the  immunity  or  prescribe  the  limita- 
tion must  be  clear  beyond  a  reasonable  doubt. 
All  public  grants  are  strictly  constr\ied.  Noth- 
ing can  be  taken  against  the  state  by  presump- 
tion or  inference.  The  established  rule  of  con- 
struction in  such  cases  is,  that  rights,  privi- 
leges, and  immunities  not  expressly  granted  are 
reserved.  There  is  no  safety  to  the  public  in- 
terests in  any  other  rule.  And  with  special 
force  does  the  principle,  upon  which  the  rule 
rests,  apply  when  the  right,  privilege,  or 
•immunity  claimed  calls  for  any  [•226 
abridgment  of  the  powers  of  the  government, 
or  any  restraint  upon  their  exercise.  The  power 
of  taxation  is  an  attribute  of  sovereignty,  and 
is  essential  to  every  independent  government. 
As  this  court  has  said,  the  whole  community  is 
interested  in  retaining  it  imdiminished,  and 
has  "a  right  to  insist  that  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon 
it  does  not  appear."  Bk,  v.  Billings,  4  Pet.  561. 
If  the  point  were  not  already  adjudged  it  would 
admit  of  grave  consideration,  whether  the  legis- 
lature of  a  state  can  surrender  this  power,  and 
make  its  action  in  this  respect  binding  upon  its 
successors,  any  more  than  it  can  surrender  its 
police  power  or  its  right  of  eminent  domain. 
But  the  point  being  adjudged,  the  surreniLer 
when  claimed  must  be  snown  by  clear,  unam- 
biguous language,  which  will  admit  of  no  rea- 
sonable construction  consistent  with  the  reser- 
vation of  the  power.  If  a  doubt  arise  as  to  the 
intent  of  the  legislature,  that  doubt  must  be 
solved  in  favor  of  the  state. 

If,  now,  we  apply  this  rule  of  construction  to 
the  provision  of  the  act  of  Delaware,  under 
which  the  original  Wilmington  &  Susquehanna 
Railroad  Company  was  united  with  the  Dela- 
ware &,  Maryland  Railroad  Company,  requiring 
the  new  company  to  pay  annually  into  the 
treasury  of  the  state  a  tax  of  one  quarter  of 
one  per  cent  upon  its  capital  stock  of  $400,000, 
the  position  of  the  appellant  falls  to  the 
ground.  That  provision  is  not  accompanied 
with  any  words  indicating  the  intent  of  tne  leg- 
islature that  no  further  or  different  tax  should 
not  be  subsequently  levied.  Had  the  provision 
in  question  been  embodied  in  an  independent 
act,  no  one  would  pretend  that  the  designation 
of  the  amount  and  character  of  the  tax  carried 
with  it  any  implication  that  the  tax  should  re- 
main unchanged  in  these  particulars  for  all  fu- 
ture time  during  the  existence  of  the  corpora- 
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tion.  And  it  is  not  perceived  how  a  different 
conclusion  is  warranted  because  the  tax  is 
designated  in  an  independent  section  of  the  act 
227*]  under  which  the  *new  company  was 
formed,  instead  of  being  designated  in  an  inde- 
pendent act.  As  already  observed,  nothing  can 
be  taken  from  the  power  of  the  state  in  this  re- 
spect by  presumption  or  inference. 

In  the  case  of  Com,  v.  Bk.  10  Pa.  461,  we 
have  an  adjudication  of  the  supreme  court  of 
Pennsylvania  upon  the  precise  question  here 
presented.  The  Easton  Bank  had  been  char- 
tered under  a  general  law  which  prescribed  the 
pajrment  of  taxes  on  its  dividends  at  a  fixed 
rate.  A  subsequent  statute  increased  that  rate, 
and  it  was  argued,  as  here,  that  the  designation 
in  the  original  act  created  a  contract  on  the 
part  of  the  state  that  no  additional  tax  should 
be  laid,  and  that  the  later  act,  therefore,  im- 
paired the  obligation  of  the  contract.  But  the 
court  held  that  the  designation  in  the  original 
act  was  nothing  more  than  a  simple  declaration 
of  the  tax  then  to  be  paid  by  the  bank,  and  did 
not  give  the  slightest  intimation  of  an  agree- 
ment or  understanding,  that'the  tax  should  not 
be  increased  during  the  existence  of  the  charter. 
"To  deduce,"  said  the  court,  "from  premises  so 
insufficient,  a  consequence  of  such  magnitude, 
would,  indeed,  be  a  gross  violation  of  the 
wholesome  principle  that  an  abandonment  of 
the  power  of  taxation  is  only  to  be  established 
by  clearly  showing  this  to  have  been  the  delib- 
erate purpose  of  the  state." 

The  position  of  the  appellant,  as  to  the  effect 
of  the  provision  of  the  same  act  of  Delaware, 
that  the  new  company  should  possess  all  the 
rights  and  privileges  vested  in  the  original  com- 
panies, or  either  of  them,  by  that  act,  or  any 
other  law  of  that  state  or  the  state  of  Mary- 
land, is  more  plausible,  but  equally  imfounded. 
It  proceeds,  we  think,  as  stated  by  the  circuit 
court,  upon  a  misapprehension  of  the  purpose 
of  the  provision.  A  similar  provision,  as  al- 
ready stated,  is  contained  in  the  Maryland  act 
authorizing,  on  her  part,  the  consolidation  of 
the  companies.  The  purpose  of  the  two  pro- 
visions was  to  vest  in  the  new  company  the 
rights  and  privileges  which  the  original  com- 
228*]  panics  had  previously  *possessed  under 
their  separate  charters;  the  rights  and  privi- 
leges in  Maryland  which  the  Maryland  com- 
pany had  there  enjoyed,  and  the  rights  and 
privileges  in  Delaware  which  the  Delaware 
company  had  there  enjoyed ;  not  to  transfer  to 
either  state  and  enforce  therein  the  legislation 
of  the  other.  The  new  company  was  clothed  by 
the  legislature  of  Delaware,  so  far  as  that  legis- 
lature could  clothe  it,  with  all  the  rights  and 
privileges  of  both  the  original  companies;  but 
as  the  Maryland  company  took  under  the  legis- 
lation of  Maryland  only  exemption  from  taxa- 
tion of  its  shares  in  Maryland,  the  privilege  of 
the  new  company  in  this  matter  could  only  be  a 
similar  exemption  in  that  state,  not  a  similar 
exemption  of  the  shares  of  its  capital  stock 
from  taxation  in  Delaware.  The  new  company 
stood  in  each  state  as  the  original  company  had 
previously  stood  in  that  state,  invested  with 
the  same  rights,  and  subject  to  the  same  liabili- 
ties. And  the  act  of  consolidation,  so  far  as 
Delaware  was  concerned,  had  only  this  effect. 
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The  act  of  that  state  under  which  the  three 
companies  were  consolidated  into  one,  and  the 
present  defendant  corporation  was  formed,  con« 
tained,  as  we  have  already  stated,  a  similar 
provision  to  the  one  we  have  been  considering, 
that  the  new  consolidated  company  should  be 
entitled  to  all  the  rights,  privileges,  and  im- 
munities which  each  and  all  of  them  possessed 
and  enjoyed  under  their  respective  charters,  a 
provision  which,  in  no  respect,  changed  the 
position  with  reference  to  taxation  of  the  new 
company  in  one  of  the  states  from  that  of  the 
old  company  in  such  state.  Such  is  substan- 
tially the  construction  given  by  this  court  in  the 
case  of  The  Philadelphia,  Wilmington  d  Balti- 
more Railroad  Company  v.  Maryland,  reported 
in  10  Howard,  377.  In  that  case  the  question 
arose  whether  the  qualified  exemption  of  the 
line  of  road  which  belonged  to  one  of  the  com- 
panics  was  extended  to  the  consolidated  com- 
pany under  the  provision  in  question;  and  the 
court  said  that,  ^'as  these  companies  held  their 
corporate  privileges  imder  different  charters, 
the  'evident  meaning  of  this  provision  [*229 
is,  that  whatever  privileges  and  advantages 
either  of  them  possessed  should  in  like  manner 
be  held  and  possessed  by  the  new  company,  to 
the  extent  of  the  road  they  had  respectively 
occupied  before  the  union ;  that  it  should  stand 
in  their  place,  and  possess  the  power,  rights, 
and  privileges  they  had  severally  enjoy^  in 
the  portions  of  the  road  which  had  previously 
belonged  to  them." 

We  are,  therefore,  of  opinion  that  the  act  of 
April  8,  1869,  is  not  obnoxious  to  the  objection 
that  it  violates  any  contract  between  the  state 
of  Delaware  and  the  company  contained  in  the 
charter  of  the  latter. 

We  proceed,  therefore,  to  the  second  objec- 
tion to  the  act;  that  it  imposes  taxes  upon 
property  bey<Mid  the  jurisdiction  of  the  state. 
If  such  be  the  fact  the  tax  to  that  extent  is  in- 
valid, for  the  power  of  taxation  of  every  state 
is  necessarily  confined  to  subjects  within  its 
jurisdiction.  The  objection  of  the  appellant  is 
directed  principally  to  the  tax  imposed  by  the 
4th  section  of  the  act,  and  assumes  that  the  tax 
must  be  considered  as  laid  upon  the  shares  as 
representing  the  separate  property  of  the  indi- 
vidual stockholders,  or  as  representing  the 
property  of  the  corporation.  And  the  argu- 
ment is  that  if  the  tax  be  laid  upon  the  shares 
of  the  stockholders  it  falls  upon  property  out 
of  the  state,  because  nearly  all  the  stockhold- 
ers, at  least  a  much  greater  number  than  the 
ratio  of  the  mileage  of  the  road  in  Delaware  to 
its  entire  length,  are  citizens  and  residents  of 
other  states;  and  if  the  tax  be  laid  upon  the 
shares  as  representing  the  property  of  the  cor- 
poration, it  falls  upon  property  out  of  the 
state,  because  the  ratio  of  the  mileage  of  the 
road  in  Delaware  to  its  entire  length  is  not 
that  which  the  capital  invested  by  the  company 
in  that  state  bears  to  the  entire  capital  of  the 
company,  or  that  which  the  value  of  the  prop- 
erty of  the  company  there  situated  bears  to  the 
value  of  its  entire  property. 

If  the  assumption  of  the  appellant  were  cor- 
rect, there  would  be  difficulty  in  sustaining  the 
validity  of  the  tax. 

In  the  first  place,  the  share  of  a  stockholder 
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is,  in  one  aspect,  something  different  from  the 
830*1  capital  stock  of  the  ^company;  the  lat- 
ter only  is  the  property  of  the  corporation ;  the 
former  is  the  individual  interest  of  the  stock- 
holder, constituting  his  right  to  a  proportional 
part  of  the  dividends  when  declared,  and  to  a 
proportional  part  of  the  effects  of  the  corpora- 
tion when  dissolved,  after  payinent  of  its  debts. 
Regarded  in  that  aspect  it  is  an  interest  or 
ri^t  which  accompanies  the  person  of  the 
o^^'ner,  having  no  locality  independent  of  his 
domicil.  Van  Allen  v.  Aaseasora,  3  Wall.  583, 
18  L.  ed.  234;  Union  Bank  v.  State,  0  Yerg. 
601;  Richmond  v.  Daniel,  14  Grat.  385;  Sav- 
ings Bank  v.  Nashua,  46  N.  H.  398;  Dwight  v. 
Mayor,  12  Allen,  322 ;  Redfield's  Supplement  to 
Law  of  Railways,  507-510.  But  whether,  when 
thus  regarded,  it  can  be  treated  as  so  far  sever- 
able from  the  property  to  which  it  relates  as  to 
be  taxable  independent  of  the  latter,  is  a  ques- 
tion not  necessary  now  to  decide.  The  argu- 
ment of  the  appellant  assumes  that  it  is  thus 
severable. 

In  any  aspect,  if  provision  for  the  taxation 
of  the  shares  at  the  locality  of  the  company  be 
made  in  its  charter,  their  taxability  at  such  lo- 
cality is  annexed  as  an  incident  to  the  shares, 
and  it  does  not  matter  where  the  domicil  of  the 
owner  may  be.  The  tax  may  then  be  enforced 
through  the  corporation  by  requiring  it  to 
withhold  the  amount  from  the  dividends  pay- 
able thereon.  The  shares  in  the  national  banks 
created  under  the  act  of  Congress  of  June  3, 
1864,  are  made  taxable  at  the  place  where  the 
bank  is  located,  and  not  elsewhere;  and  in  the 
case  of  The  National  Bank  v.  Commonwealth, 
reported  in  0  Wall.  353,  10  L.  ed.  701,  a  law  of 
Kentucky  requiring  the  banks  in  that  state  to 
pay  the  tax  laid  on  their  shares  was  sustained 
by  this  court.  But  in  the  act  of  Delaware 
under  which  the  corporation  defendant  was 
formed,  there  is  no  such  provision  for  the 
taxation  of  the  shares  of  the  individual  stock- 
holders. 

In  the  second  place,  assuming  that  the  tax  is 
upon  the  property  of  the  corporation,  if  the 
ratio  of  the  value  of  the  property  in  Delaware 
to  the  value  of  the  whole  property  of  the  com- 
pany be  less  than  that  which  the  length  of  the 
road  in  Delaware  bears  to  its  entire  length,  and 
831*]  such  is  admitted  *to  be  the  fact,  a  tax 
imposed  upon  the  property  in  Delaware,  ac- 
cording to  the  ratio  of  the  length  of  its  road  to 
the  length  of  the  whole  road,  must  necessarily 
fall  upon  property  out  of  the  state.  The  length 
of  the  whole  road  is  in  round  numbers  one  him- 
dred  miles;  the  length  in  Delaware  is  twenty- 
four  miles.  The  tax  upon  the  property  esti- 
mated according  to  this  ratio  would  be  in  Dela- 
ware ^\/^  or  -fg  of  the  amount  of  the  tax  upon 
the  whole  property.  But  the  value  of  the  prop- 
erty in  Delaware  is  not  -X  of  the  value  of  the 
whole  property,  but  much  less  than  this  pro- 
portion would  require. 

We  repeat,  therefore,  that  upon  the  assump- 
tion made  by  the  appellant  there  would  be 
great  difficult  in  sustaining  the  tax. 

We  do  not  think,  however,  the  assumption 
is  correct.  As  we  construe  the  language  of  the 
4th  section,  the  tax  is  neither  imposed  upon 
the  shares  o|  the  individual  stockholders  nor 
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upon  the  property  of  the  corporation,  but  is  a 
tax  upon  the  corporation  itself,  measured  by  a 
percentage  upon  the  cash  value  of  a  certain  pro- 
portional part  of  the  shares  of  its  capital 
stock ;  a  rule  which,  though  an  arbitrary  <Hie,  is 
approximately  just,  at  any  rate  is  one  whidi 
the  legislature  of  Delaware  was  at  liberty  to 
adopt. 

The  state  may  impose  taxes  upon  the  corpo- 
ration as  an  entity  existing  imder  its  laws,  as 
well  as  upon  the  capital  stock  of  the  corpora- 
tion or  its  separate  corporate  property.  And 
the  manner  in  which  its  value  shall  be  assessed 
and  the  rate  of  taxation,  however  arbitrary  or 
capricious,  are  mere  matters  of  legislative  dis- 
cretion. It  is  not  for  us  to  suggest  in  any  case 
that  a  more  equitable  mode  of  assessment  or 
rate  of  taxation  might  be  adopted  than  the  one 
prescribed  by  the  legislature  of  the  state;  our 
only  concern  is  with  the  validity  of  the  tax;  all 
else  lies  beyond  the  domain  of  our  jurisdiction. 

Nothing  was  urged  in  the  argument  specially 
against  the  tax  upon  the  corporation  under  the 
1st  section  of  the*act,  which  is  determined  by 
the  net  earnings  or  income  of  the  company. 
Whatever  objections  could  be  presented  are  an- 
swered by  the  observations  already  made  upon 
the  tax  under  the  other  section.  A  tax  upon  a 
corporation  may  be  •proportioned  to  the  [*838 
income  received  as  well  as  to  the  value  of  the 
franchise  granted  or  the  property  possessed. 

It  remains  to  notice  the  objection  that  the 
act  of  1869  conflicts  with  the  power  of  Ck)n- 
gress  to  regulate  commerce  among  the  several 
states,  and  interferes  with  the  right  of  transit 
of  persons  and  property  from  one  state  into  or 
through  another. 

The  tax  imposed  by  the  act  in  question  af- 
fects commerce  among  the  states  and  impedes 
the  transit  of  persons  and  property  from  one 
state  to  another  just  in  the  same  way,  and  in  no 
other,  that  taxation  of  any  kind  necessarily  in- 
creases the  expenses  attendant  upon  the  use  or 
possession  of  the  thing  taxed.  That  taxation 
produces  this  result  of  itself  constitutes  no  ob- 
jection to  its  constitutionality.  As  was  very 
justly  observed  in  this  court  in  a  recent  ease, 
"Every  tax  upon  personal  property,  or  upon 
occupations,  business  or  franchises,  affects 
more  or  less  the  subjects  and  the  operations  of 
commerce.  Yet  it  is  not  everything  that  affects 
commerce  that  amoimts  to  a  regulation  of  it, 
within  the  meaning  of  the  Ck)nstitutioii.''  State 
Taw  on  Ry,  Chross  Receipts,  ante,  164. 

The  exercise  of  the  authority  which  every 
state  possesses  to  tax  its  corporations  and  all 
their  property,  real  and  personal,  and  their 
franchises,  and  to  graduate  the  tax  upon  the 
corporations  according  to  their  business  or  in- 
come, or  the  value  of  their  property,  when  this 
is  not  done  by  discriminating  against  rights 
held  in  other  states,  and  the  tax  is  not  on  im- 
ports, exports,  or  tonnage,  or  transportation  to 
other  states,  cannot  be  regarded  as  conflicting 
with  any  constitutional  power  of  Ck)ngress. 

From  the  vievos  expressed,  it  follows  that  the 
judgment  of  the  Circuit  Court  must  he  af- 
firmed, aw4  it  is  so  ordered, 
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JOSEPH  J.  THOMPSON,  Plff.  in  Err., 

V, 

JOHN  WHITMAN. 

(See  8.  C.  18  Wall.  457-471.) 

State  judgmept — when  may  he  contradicted  as 
to  jurisdictional  facets — want  of  jurisdiction 
may  he  ahoxon — Vew  Jersey  oyster  law, 

tl.  Neither  the  constitutional  provision  that 
fnll  faith  and  credit  shall  be  given  in  each  state  to 
t*ie  public  acts,  records  and  judicial  proceedings  of 
every  other  state,  or  the  act  of  Congress  passed 
in  pursuance  thereof,  prevents  an  inquirv  into  the 

Jurisdiction  of  the  court  by  which  a  Judgment  of- 
ered  in  evidence  was  rendered. 

2.  The  record  of  a  Judgment  rendered  in  another 
state  may  be  contradicted  as  to  the  facts  necessary 
to  give  the  court  jurisdiction ;  and  if  it  be  shown 
that  such  facts  did  not  exist,  the  record  will  be  a 
nullity,  notwithstanding  it  may  recite  that  they 
did  exist. 

3.  Want  of  jurisdiction  may  be  shown,  either  as 
to  the  subject-matter  or  the  person,  or  in  proceed- 
ings in  rem  as  to  the  thing. 

4.  By  a  law  of  hew  Jersey,  non-residents  were 
prohibited  from  raking  clams  and  oysters  in  the 
waters  of  that  state,  under  penalty  of  forfeiture  of 
the  vessel  employed;  and  any  two  justices  of  the 
county  in  which  the  seizure  of  the  vessel  should  be 
made  were  authorized,  upon  information  given,  to 
hear  and  determine  the  case ;  held,  that  if  the  seiz- 
ure  was  not  made  in  the  county  where  the  prose* 
cution  took  place,  the  justices  of  that  county  had 
no  jurisdiction,  and  that  this  fact  might  be  in- 
quired into  in  an  action  for  making  such  seizure, 
brought  in  New  York,  notwithstanding  the  record 
of  a  conviction  was  produced,  which  stated  that 
the  seizure  was  made  within  such  county. 

[No.  111.] 
Argued  Nov,  19,  20, 187S,  Decided  Mar,  2, 1874. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs,  J.  M.  Carlisle,  Charles  N.  Black 
and  Bohert  Oilohrist,  for  plaintiff  in  error : 

I.  The  judCTient  in  this  case  is  based  upon 
the  finding  oi  the  jury,  contradicting  the  rec- 
ord of  condemnation  by  the  justices.  The  er- 
rors consist  in  the  court  treating  this  record  as 
only  prima  facie  evidence  of  the  rights  con- 
tained in  it,  and  in  retrying  the  same  questions 
collaterally  in  this  action. 

IT.  The  condemnation  by  the  justices  was 
under  the  7th  and  9th  sections  of  an  "act  of 
the  lefi^slature  of  the  state  of  New  Jersey/' 
revised  and  approved  Apr.  14,  1846,  Rev.  Stat., 
of  said  state,  pp.  493,  394. 

in.  This  act  shows  that  the  tribunal  ren- 
dering the  decree  of  condemnation  was  Ic^lly 
constituted,  and  defines  its  powers  and  juris- 
diction and  manner  of  proceeding. 

IV.  It  is  stated  in  the  opinion  of  the  court 
below  "That  in  a  proceeding  in  rem  the  judg- 
ment rendered  therein  is  conclusive  upon  all 
parties  interested,  with  one  qualification,  name- 
ly, that  the  court  had  jurisdiction  of  the  sub- 
ject-matter; and  if  the  record  of  the  judgment 

f Headnotes  by  Mr.  Justice  Bradlbt. 

N0T& — OoncluBivenesB  of  record  as  to  furi^dio- 
tion  in  suit  on  judgment  of  another  state.  Fraud 
as  a  plea  to  judgment  of  another  state — see  nott 
to  Christmas  v.  Russell,  18  L.  ed.  U.  S.  475. 

ConclusivenesB  of  judgments — see  note  to  Bank 
of  U.  8.  V.  Beverly,  11  L.  ed.  U.  S.  75. 

Record  evidence  of  jurisdictional  facts.  See 
note  to  Mills  v.  Duryee,  8  L.  ed.  U.  S.  411. 

Conclusiveness  of  judgment  rendered  in  a  for 
eign  country — see  notes,  20  L.  B.  A.  668,  32  L.  B. 
A.  236. 
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on  the  face  of  it,  as  in  the  present  case,  shows 
jurisdiction,  it  will  be  held  conclusive,  until 
the  contrary  is  proved.  But  when  set  up  to  af- 
fect the  rights  of  the  party,  either  in  a  direct 
proceeding  or  collaterally,  it  is  always  compe- 
tent for  him  to  aver  and  prove  the  want  of  ju- 
risdiction." 

1.  In  a  direct  proceeding  this  is  true. 

2.  In  a  collateral  proceeding,  this  is  not  the 
rule  in  the  broad  sense  in  which  it  is  stated ;  for 
if  the  vessel  is  either  seized  or  brought  within 
the  territorial  jurisdiction,  and  it  is  so  deter- 
mined by  the  tribunal  authorized  to  try  the 
question,  its  judgment  is  conclusive. 

3.  It  is  only  in  a  case  where  there  is  no  pre- 
tense that  the  condemned  property  was  seized 
or  brought  within  the  jurisdiction  of  the  tribu- 
nal passing  its  decree  that  it  is  competcoit  to 
aver  and  prove  in  a  collateral  proceeding, 
want  of  jurisdiction. 

4.  If  the  seizure  of  The  Whitman  had  been 
made  on  the  hiffh  seas,  and  the  vessel  had 
never  been  brought  witlun  the  jurisdiction  of 
New  Jersey,  the  rule  laid  down  by  the  court  be- 
low, citing  Rose  v.  Himely,  4  Cranch,  269,  might 
^PP^7>  but  in  this  case  there  was  a  municipal 
seizure,  made  within  the  dominions  of  the  sov- 
ereign power,  and  the  statute  upon  which  it 
was  based  carefully  and  strictly  complied  with. 
It  is  well  settled  law  that  the  jurisdiction  of 
the  court  is  not  open  to  review  collaterally, 
under  such  circumstances. 

5.  The  9th  section  of  the  act  above  cited  au- 
thorizes any  person  to  make  the  seizure  any- 
where in  the  state,  and  thereupon  give  infor- 
mation to  two  justices  of  the  peace  of  the 
county  where  such  seizures  shall  have  been  made. 

It  is  conceded  that  the  seizure  was  made  in 
the  state,  but  it  is  claimed,  because  the  jury 
found  it  was  not  made  in  Monmouth  county, 
that  it  is  void.  This  is  erroneous;  it  is  at 
most  an  irregularity,  not  open  to  inquiry  when 
brought  before  the  court  collaterally. 

The  magistrates  were  bound  to  inouire  as  to 
the  fact,  and  having  found  that  tne  seizure 
was  made  in  their  county,  their  finding  is  con- 
clusive of  it. 

Brittain  v.  Kinnaird,  1  Brod.  &  B.  432. 

VI.  The  proceedings  of  the  justices  are  col- 
laterally called  in  question  here,  and  it  appears 
on  the  face  of  them  that  the  subject-matter 
was  within  their  jurisdiction.  They  are,  there- 
fore, voidable  only.  They  are  mere  irregular- 
ities if  anything,  and  are  to  be  corrected  by 
some  direct  proceeding  either  before  the  same 
court  to  set  them  aside,  or  in  an  appellate  court. 

Voorhees  v.  Bank  of  U.  8. 10  Pet.  478 ;  Blaine 
v.  The  Charles  Carter,  4  Cranch,  328;  Cooper 
V.  Reynolds,  10  Wall.  308,  19  L.  ed.  931 ;  U.  8. 
V.  Arredondo,  6  Pet.  730;  Comstock  v.  Craw- 
ford, 3  Wall.  396,  18  L.  ed.  34;  Story,  Confi.  L. 
7th  ed.,  S  691 ;  Qrignon  v.  Astor,  2  How.  319. 

VII.  This  was  a  court  of  limited  and  special 
authority,  and  its  jurisdiction  appears  upon 
the  face  of  its  proceedings.  Its  action  cannot 
be  collaterally  attacked  for  mere  error  or  irreg- 
ularity. 

Comstock  V.  Crawford,  3  Wall.  403,  18  L.  ed. 
37 ;  1  Brod.  &  B.  432. 

VIII.  The  proceedings  before  the  justices 
were  proceedings  in  rem,  which  brings  all  par- 
ties interested  before  the  court  to  mead. 

MUler  Y.  17.  8.  11  Wall.  268,  20  L.  ed.  135; 
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Qelston  v.  Hoyt,  3  Wheat.  246;  Croudson  ▼. 
Leonard,  4  Cranch,  434;  Bradstreet  v.  /iw.  Co. 
3  Sumn.  609;  Mankin  v.  Chandler,  2  Brock. 
125;   r^e  Gio6e,  2  Blatchf.  427. 

IX.  If  the  information  waR  made  in  the 
wrong  county,  it  would  at  most  be  an  irregu- 
larity that  might,  on  a  proper  motion  in  that 
court  or  on  appeal,  be  a  cause  of  dismissal, 
but  the  irregularity  must  be  rectified  in  the 
proper  manner  there.  "But  of  this  irregular- 
ity no  foreign  court  could  take  notice." 

Hudson  V.  Ouestiery  4  Cranch,  293;  Brad- 
street  v.  Ina,  Co,,  supra. 

X.  In  the  case  of  Rose  v.  Himely,  4  Cranch,. 
269,  referred  to  in  the  decision  of  the  court  be- 
low, neither  the  vessel,  captain,  supercargo  nor 
crew  were  ever  brought  within  the  jurisdiction 
of  the  court,  nor  within  the  dominion  of  the 
sovereign  whose  laws  were  infracted;  nor  was 
the  seizure  made  within  his  dominions.  The 
jurisdiction  of  the  court  over  the  subject  of  its 
sentence,  it  was  held,  never  attached;  the  pro- 
ceedings were  entirely  ex  parte,  and  the  sen- 
tence not  to  be  regarded.  But  the  principle  of 
that  case  was  afterwards  overruled  in  Hudson 
V.  Ouestier,  6  Cranch,  281 ;  so  in  that  case  the 
record  was  conclusive. 

XI.  The  record  of  condemnation  by  the  jus- 
tices shows  a  complete  chain  of  legal  formali- 
ties judiciously  framed  to  meet  the  statute. 

XII.  The  New  Jersey  statute  is  not  unusual. 
The  fisheries  are  the  property  of  the  states, 
and  the  spirit  of  legislation  and  of  the  decisions 
of  the  courts  has  been,  thus  far,  to  protect 
them  against  non-residents. 

1  Kent,  Com.,  6th  6d.,  27;  Rogers  v.  Jones, 
1  Wend.  238;  4  L.  of  N.  Y.  248;  N.  Y.  Sess. 
L.,  1866,  ch.  404. 

Messrs.  Wm.  M.  ErartSy  E.  T,  Dale  and 
John  Id.  Cad'waladery  for  defendant  in  error : 

I.  The  finding  of  the  jury  upon  the  questions 
submitted  to  them  is  conclusive  of  the  case. 

The  justification  of  the  plaintifif  in  error 
failed  unless  he  proved  the  allegations  con- 
tained in  the  plea: 

1.  That,  Sep.  26,  1862,  the  defendant  in  er- 
ror was  engaged  with  his  vessel  in  taking  clams 
within  the  limits  of  Monmouth  Co.,  N.  J. 

2.  That,  being  so  engaged,  the  vessel  was  on 
that  day  seized  within  the  limits  of  Monmouth 
Co. 

After  patiently  hearing  the  testimony  of  a 
cloud  of  witnesses  on  these  points,  the  jury 
found  on  both  issues  in  favor  of  the  defendant 
in  error,  finding  specifically  that  the  plaintiff 
had  not  been  so  engaged  on  the  day  in  question 
and  that  the  seizure  was  made  in  the  channel 
and  beyond  the  limits  of  Monmouth  Co.;  such 
limits  being,  as  fixed  by  statute,  as  follows: 
**The  northern  bounds  of  the  county  of  Mon- 
mouth, are  declared  to  be  the  middle  or  mid- 
way of  the  waters  of  Raritan  bay,  from  the 
line  of  Middlesex  to  the  main  channel,  which 
passes  by  Sandy  Hook,  and  along  the  said 
channel  to  the  sea." 

With  these  findings  this  court  will  not  In- 
terfere. 

II.  The  questions  submitted  to  the  jury  were 
open  ones.  The  record  of  the  proceedings  of 
the  justices  was  not  conclusive  evidence  against 
the  plaintiff"  on  the  questions  of  fact  involved. 

1.  Such  proceedings  are  not  within  section  1, 
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article  4,  of  the  Constitution  of  the  United 
States. 

Judgments  of  justices  of  the  peace  are  not 
entitl^  to  full  faith  and  credit.  They  have  no 
^eater  effect  than  foreign  judgments.  The 
judge  at  the  trial  instructed  the  jury  that  the 
record  was  prima  facie  evidence  of  the  facts, 
and  shifted  the  burden  of  proof  on  the  defend- 
ant. 

This  was  correct.  See,  Article  4  of  Consti- 
tution; Story,  Const.,  §  1303;  art.  4,  §  1;  U.  S. 
Const. ;  act  of  Cong.  May  25,  1790 ;  Warren  v. 
Flagg,  2  Pick.  448;  King  v.  Van  Oilder,  1  D. 
Chip.  69;  Greene  v.  Briggs,  1  Curt.  C.  C.  311; 
Cow  V.  Oroshong,  Bum.  (Wis.)  150,  op.  Mr. 
Justice  Nelson,  App. 

3.  The  record  and  judgment  are  not  con- 
clusive as  a  proceeding  in  rem. 

In  every  proceeding  in  rem,  as  well  as  in 
every  judgment  made  conclusive  by  the  pro- 
visions of  the  act  of  1790,  the  jurisdiction  of 
the  tribunal  over  the  subject-matter  or  parties 
may  be  inquired  into. 

This  is  true,  whether  the  judgment  be  set  up 
in  a  direct  proceeding  to  affect  the  rights  of  a 
party  or  collaterally. 

The  record  in  the  present  case  on  its  face 
shows  jurisdiction,  and  jurisdiction  was  there- 
fore presumed ;  but  the  f oimdation  of  any  judg- 
ment, the  right  to  hear  and  determine  the  con- 
troversy in  question,  in  other  words,  the  juris- 
diction, may  always  be  inquired  into. 

jBose  V.  Himely,  4  Cranch,  241;  Elliott  ▼. 
Piersol,  1  Pet.  628;  Christm^ts  v.  RusseU,  5 
Wall.  293,  18  L.  ed.  475;  Harvey  v.  Tyler,  2 
Wall.  340,  17  L.  ed.  873;  Voorhees  v.  Bk.  10 
Pet.  473;  Hickey  v.  Stewart,  3  How.  760;  War- 
ren  Mfg.  Co.  v.  JEtna  Ins.  Co.  2  Paine,  601. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  trespass  for  taking  and 
carrying  away  goods,  originally  brought  in  the 
superior  court  of  New  York  city,  and  removed 
b^  the  defendant,  now  plaintiff  in  error,  into  the 
circuit  court  of  the  United  States.  The  declara- 
tion charges  that,  on  the  26th  of  September, 
1862,  the  defendant,  with  force  and  arms  on  the 
high  seas,  in  the  outward  vicinity  of  the  Nar- 
rows of  the  Port  of  New  York,  and  within  the 
southern  district  of  New  York,  seized  and  took 
the  sloop  Ann  L.  Whitman,  with  her  tackle, 
furniture,  etc.,  the  property  of  the  plaintiff,  and 
carried  away  and  converted  the  same.  The  de- 
fendant pleaded  "Not  guilty"  and  a  special  plea 
in  bar.  The  latter  plea  justified  the  trespass 
by  setting  up  that  the  plaintiff,  a  resident  of 
New  York,  on  the  day  of  seizure  was  raking  and 
gathering  clams  with  said  sloop  in  the  waters 
of  New  Jersey,  to  wit :  within  the  limits  of  the 
coimty  of  Monmouth,  contrary  to  the  law  of 
that  state;  and  that,  by  virtue  of  said  law,  the 
defendant,  who  was  sheriff  of  said  coimty, 
seized  the  sloop  within  the  limits  thereof,  and 
informed  against  her  before  two  justices  of  the 
peace  of  said  county,  by  whom  she  was  con- 
demned and  ordered  to  be  sold.  In  answer  to 
this  plea  the  plaintiff  took  issue  as  to  the  place 
of  seizure,  denying  that  it  was  within  the  state 
of  New  Jersey  or  the  county  of  Monmouth, 
thus  challenging  the  jurisdiction  of  the  justices, 
as  well  as  the  right  of  the  defendant  to  make 
the  seizure.    On  the  trial  conflicting  testimony 
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was  given  upon  this  point,  but  the  defendant 
produced  a  record  of  the  proceedings  before 
the  justices  which  stated  the  offense  as  having 
been  committed  and  seizure  as  made  within  the 
county  of  Monmouth,  with  a  history  of  the 
proceeding  to  the  condemnation  and  order  of 
sale.  The  defendant  claimed  that  this  record  was 
conclusive,  both  as  to  the  jurisdiction  of  the 
court  and  the  merits  of  the  case,  and  that  it 
was  a  bar  to  the  action,  and  requested  the  court 
so  to  charge  the  jury.  But  this  was  refused, 
and  the  court  charged  that  the  said  record  was 
only  prima  facie  evidence  of  the  facts  therein 
statea,  and  threw  upon  the  plaintiff  the  bur- 
den of  proving  the  contrary.  The  defendant 
460*]  excepted,  *and  the  jury,  imder  the  di- 
rection of  the  court,  found  for  tne  plaintiff  gen- 
erally, and  in  answer  to  certain  questions 
framed  by  the  court  foimd  specially:  first,  that 
the  seizure  was  made  within  the  state  of  New 
Jersey;  second,  that  it  was  not  made  in  the 
county  of  Monmouth;  third,  that  the  plaintiff 
was  not  engaged  on  the  day  of  the  seizure  in 
taking  clams  within  the  limits  of  the  county  of 
Monmouth.  Judgment  being  rendered  for  the 
plaintiff,  the  case  is  brought  here  for  review. 

The  main  question  in  the  cause  is,  whether 
the  record  produced  by  the  defendant  was  con- 
clusive of  the  jurisdictional  facts  therein  con- 
tained. It  stated,  with  due  particularity,  suffi- 
cient facts  to  give  the  justices  jurisdiction  un- 
der the  law  of  New  Jersey.  Could  that  state- 
ment be  questioned  collaterally  in  another  ac- 
tion brought  in  another  state?  If  it  could  be, 
the  ruling  of  the  court  was  substantially  cor- 
rect. If  not,  there  was  error.  It  is  true  that 
the  court  charged  generally  that  the  record  was 
461  *  ]  only  prima  facie  evidence  of  *the  facts 
stated  therein;  but  as  the  jurisdictional  ques- 
tion was  the  principal  question  at  issue,  and  as 
the  jury  was  required  to  find  specially  thereon, 
the  charge  may  be  regarded  as  having  refer- 
ence to  the  question  of  jurisdiction.  And  if 
upon  that  question  it  was  correct,  no  injury 
was  done  to  the  defendant. 

Without  that  provision  of  the  Constitution  of 
the  United  States  which  declares  that  "full 
faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceed- 
ings of  evei^  other  state,"  ana  the  act  of  Con- 
gress passed  to  carry  it  into  effect,  it  is  clear 
that  the  record  in  question  would  not  be  con- 
clusive as  to  the  facts  necessary  to* give  the  jus- 
tices of  Monmouth  county  jurisdiction,  what- 
ever might  be  its  effect  in  New  Jersey.  In  any 
other  stete  it  would  be  regarded  like  any  for- 
eign judgment:  and  as  to  a  foreign  judgment 
it  is  perfectly  well  settled  that  the  inquiry  is 
always  open,  whether  the  court  by  which  it  was 
rendered  had  jurisdiction  of  the  person  or  the 
thing.  "Upon  principle,"  says  Chief  Justice 
Marshall,  "it  would  seem  that  the  operation  of 
every  judgment  must  depend  on  the  power  of 
the  court  to  render  that  judgment;  or,  in  other 
words,  on  its  jurisdiction  over  the  subject-mat- 
ter which  it  nas  determined.  In  some  cases, 
that  jurisdiction  unquestionably  depends  as 
well  on  the  state  of  the  thing  as  on  the  consti- 
tution of  the  court.  If  by  any  means  whatever 
a  prize  court  should  be  induced  to  condemn,  as 
prize  of  war,  a  vessel  which  was  never  cap- 
tured, it  could  not  be  contended  that  tliis  con- 
»demnation  operated  i^  change  of  property.  Upon 
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principle,  then,  it  would  seem  that,  to  a  certain 
extent,  the  capacity  of  the  court  to  act  upon 
the  thing  condemned,  arising  from  its  being 
within,  or  without,  itis  jurisdiction,  as  well  as 
the  constitution  of  the  court,  may  be  consid- 
ered by  that  tribunal  wnich  is  to  decide  on  the 
effect  of  the  sentence."  Rose  v.  Himely,  4 
Cranch,  269.  To  the  same  effect  see  Story, 
Const,  ch.  XXIX;  1  Greenl.  Ev.,  §  540. 

The  act  of  Congress  above  referred  to,  which 
was  passed  26th  of  May,  1790  (1  Stat,  at  L., 
122),  after  providing  for  the  mode  of  authenti- 
cating the  acts,  records  and  judicial  proceedings 
of  the  *states,  declares,  "and  the  said  [*462 
records  and  judicial  proceedings,  authenticated 
as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  o^  usa^  in  the 
courts  of  the  state  from  whence  the  said  records 
are  or  shall  be  taken."  It  has  been  supposed 
that  this  act,  in  connection  with  the  constitu- 
tional provision  which  it  was  intended  to  carry 
out,  had  the  effect  of  rendering  the  judgments 
of  each  state  equivalent  to  domestic  judgments 
in  every  other  state,  or  at  least  of  giving  to 
them  in  every  other  state  the  same  effect,  in  idl 
respects,  which  they  have  in  the  state  where 
they  are  rendered.  And  the  language  of  this 
court  in  MiUa  v.  Duryee,  7  Cranch,  484,  seemed 
to  give  countenance  to  this  idea.  The  court  in 
that  case  held  that  the  act  gave  to  the  judg- 
ments of  each  state  the  same  conclusive  dlect, 
as  records,  in  all  the  states,  as  they  had  at 
home ;  and  that  nil  debet  could  not  be  pleaded 
to  an  action  brought  thereon  in  another  state. 
This  decision  has  never  been  departed  from  in 
relation  to  the  general  effect  of  such  judgments 
where  the  questions  raised  were  not  questions 
of  jurisdiction.  But  where  the  jurisdiction  of 
the  court  which  rendered  the  judgment  has 
been  assailed,  ouite  a  different  view  has  pre- 
vailed. Justice  Story,  who  pronounced  the  judg- 
ment in  Milla  v.  Duryee,  in  his  Commentary  on 
the  Constitution,  after  stating  the  ffeneral  doc- 
trine established  by  that  case  with  regard  to 
the  conclusive  effect  of  judgments  of  one  state 
in  every  other  state,  adds:  "But  this  does  not 
prevent  an  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  original  judgment  was  given, 
to  pronounce  it;  or  the  right  of  the  state  itself 
to  exercise  authority  over  the  person  or  the  sub- 
ject-matter. The  Constitution  did  not  mean  to 
confer  [upon  the  states]  a  new  power  or  juris- 
diction, but  simply  to  regulate  the  effect  of  the 
acknowledged  jurisdiction  over  persons  and 
things  within  their  territory."  Sec.  1313.  In 
the  Commentary  on  the  Conflict  of  Laws,  sec. 
609,  substantially  the  same  remarks  are  repeat- 
ed, with  this  admtion:  "It"  (the  Constitution) 
"did  not  make  the  *  judgments  of  other  [*463 
states  domestic  judgments  to  all  intents  and 
purposes,  but  only  gave  a  general  validity, 
faith  and  credit  to  them  as  evidence.  No  execu- 
tion can  issue  upon  such  judgments  without  a 
new  suit  in  the  tribunals  of  other  states.  And 
they  enioy  not  the  right  of  priority  or  lien 
which  they  have  in  the  state  where  they  are 
pronounced,  but  that  only  which  the  leaf  fori 
gives  to  them  by  its  own  laws  in  their  character 
of  foreign  judgments."  Many  cases  in  the  state 
courts  are  referred  to  by  Justice  Story  in  sup- 
port of  this  view.  Chancellor  Kent  expresses 
the  same  doctrine  in  nearly  the  same  words, 
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in  a  note  to  his  Commentaries.  Vol.  1,  p.  281. 
**The  doctrine  in  Mills  v.  Duryee,"  says  he,  "is 
to  be  taken  with  the  qualification  tliat  in  all 
instances  the  jurisdiction  of  the  court  render- 
ing the  judgment  may  be  inquired  into,  and  the 
plea  of  nil  debet  will  allow  the  defendant  to 
show  that  the  court  had  no  jurisdiction  over 
his  person.  It  is  only  when  the  jurisdiction  of 
the  court  in  another  state  is  not  .impeached, 
either  as  to  the  subject-matter  or  the  person, 
that  the  record  of  the  judgment  is  entitled  to 
full  faith  and  credit.  The  court  must  have  had 
jurisdiction  not  only  of  the  cause,  but  of  the 
parties,  and  in  that  case  the  judgment  is  final 
and  conclusive."  The  learned  commentator 
adds,  however,  this  qualifying  remark:  "A 
special  plea  in  bar  of  a  suit  on  a  judgment  in 
another  state,  to  be  valid,  must  deny,  by  posi- 
tive averments,  every  fact  which  would  go  to 
show  that  the  court  in  another  state  had  iuris- 
diction  of  the  person,  or  of  the  subject-matter." 
See,  also,  2  Kent,  Com.,  95,  note,  and  cases  cited. 

In  the  case  of  Hampton  v.  McConnel,  3 
Wheat.  234,  this  court  reiterated  the  doctrine 
of  Mills  V.  Duryee,  that  "the  judgment  of  a 
state  court  should  have  the  same  credit,  valid- 
ity and  effect  in  every  other  court  of  the  United 
States  which  it  had  in  the  state  courts  where 
it  was  pronounced;  and  that  whatever  pleas 
would  be  good  to  a  suit  therein  in  such  state, 
and  none  others,  could  be  pleaded  in  any  court 
in  the  United  States."  But  in  the  subsequent 
case  of  M'Elmoyla  v.  Cohen,  13  Pet.  312, 
464*]  *the  court  explained  that  neither  in 
Mills  V.  Duryee,  nor  in  Hampton  v.  McConnel, 
was  it  intended  to  exclude  pleas  of  avoidance 
and  satisfaction,  such  as  payment,  statute  of 
limitations,  etc. ;  or  pleas  denving  the  jurisdic- 
tion of  the  court  in  which  the  judgment  was 
given;  and  quoted,  with  approbation,  the  re- 
mark of  Justice  Story,  that  "The  Constitution 
did  not  mean  to  confer  a  new  power  of  jurisdic- 
tion, but  simply  to  regulate  the  effect  of  the 
acknowledged  lurisdiction  over  persons  and 
things  within  the  state." 

The  case  of  Landes  v.  Brant,  10  How.  348, 
has  been  quoted  to  show  that  a  judgment  can- 
not be  attacked  in  a  collateral  proceeding.  There 
a  judgment  relied  on  by  the  defendant  was  ren- 
dered in  the  territory  of  Louisiana  in  1808,  and 
the  objection  to  it  was  that  no  return  appeared 
upon  the  summons,  and  the  defendant  was 
proved  to  have  been  absent  in  Mexico  at  the  time; 
but  the  judgment  commenced  in  the  usual  form, 
"And  now  at  this  day  come  the  parties  afore- 
said by  their  attorneys,"  etc.  The  court  perti- 
nently remarked  (p.  371),  that  the  defendant 
may  have  left  behind  counsel  to  defend  suits 
brought  against  him  in  his  absence,  but  that  if 
the  recital  was  false  and  the  judgment  voidable 
for  want  of  notice,  it  should  have  been  set  aside 
by  audita  querela  or  motion  in  the  usual  way, 
and  could  not  be  impeached  collaterally.  Here 
it  is  evident  the  proof  failed  to  show  want  of 
jurisdiction.  The  party  assailing  the  judgment 
should  have  shown  that  the  coimsel  who  ap- 
peared were  not  employed  by  the  defendant,  ac- 
cording to  the  doctrine  held  inthecasesof  <6fAuni- 
voay  V.  8t%llman,  6  Wend.  453;  Aldrich  v.  Kin- 
ney, 4  Conn.  380,  and  Price  v.  Ward,  1  Dutch. 
225.  The  remark  of  the  court  that  the  judg- 
ment could  not  be  attacked  in  a  collateral  pro- 
ceeding was  unnecessary  to  the  decision,  and 
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was,  in  effect,  overruled  by  the  subsequent  cases 
of  D*Arcy  v.  Ketchum,  and  Webster  v.  Reid, 
D'Aroy  v.  Ketchum,  11  How.  165,  was  an  action 
in  the  circuit  court  of  the  U.  S.  for  Louisiana, 
brought  on  a  judgment  rendered  in  New  York 
under  a  local  statute,  against  two  defendants, 
only  one  of  'whom  was  served  with  [*465 
process,  the  other  bein^  a  resident  of  Louisiana. 
In  that  case  it  was  held  by  this  court  that  the 
judgment  was  void  as  to  the  defendant  not 
served,  and  that  the  law  of  New  York  could  not 
make  it  valid  outside  of  that  state;  that  the 
constitutional  provision  and  act  of  Congress 
giving  full  faith,  credit,  and  effect  to  the  judg- 
ments of  each  state  in  every  other  state  do  not 
refer  to  judgments  rendered  by  a  court  having 
no  jurisdiction  of  the  parties;  that  the  mischief 
intended  to  be  remedied  was  not  only  the  in- 
convenience of  retrying  a  cause  which  had  once 
been  fairly  tried  by  a  competent  tribunal,  but 
also  the  uncertainty  and  confusion  that  pre- 
vailed in  England  and  this  country  as  to  the 
credit  and  effect  which  should  be  ^ven  to 
foreign  judgme^its,  some  courts  holding  that 
they  should  be  conclusive  of  the  matters  ad- 
judged, and  others  tnat  they  should  be  re- 
garded as  only  prima  facie  binding.  But  this 
uncertainty  and  confusion  related  only  to  valid 
judgments;  that  is,  to  judgments  rendered  in 
a  cause  in  which  the  court  had  jurisdiction  of 
the  parties  and  cause,  or  (as  might  have  been 
added)  in  proceedings  in  rem,  where  the  court 
had  jurisdiction  of  the  res.  No  effect  was  ever 
given  by  any  court  to  a  judgment  rendered  by 
a  tribunal  which  had  not  such  jurisdiction. 
"The  international  law  as  it  existed  among  the 
states  in  1790,"  say  the  court,  "was  tlmt  a 
judgment  rendered  in  one  state,  assuming  to 
bind  the  person  of  a  citizen  of  another,  was  void 
within  the  foreign  state,  when  the  defendant 
had  not  been  served  with  process  or  voluntarily 
made  defense,  because  neither  the  legislative 
jurisdiction,  nor  that  of  courts  of  justice,  had 
binding  force.  Subject  to  this  established  prin- 
ciple. Congress  also  legislated;  and  the  ques- 
tion is,  whether  it  was  intended  to  overthrow 
this  principle  and  to  declare  a  new  rule  which 
would  bind  the  citizens  of  one  state  to  the  laws 
of  another.  There  was  no  evil  in  this  part  of 
the  existing  law,  and  no  remedy  called  for,  and 
in  our  opinion  Congress  did  not  intend  to  over- 
throw the  old  rule  by  the  enactment  that  such 
faith  and  credit  'should  be  given  to  rec-  [  *466 
ords  of  judgments  as  they  had  in  the  states 
where  made."    P.  176. 

In  the  subsequent  case  of  Webster  v.  Reid,  11 
How.  437,  the  plaintiff  claimed,  by  virtue  of  a 
sale  made  imder  judgments  in  behalf  of  one 
Johnson  and  one  firigham  against  "The  Own- 
ers of  Half  Breed  Lands  lying  in  Lee  County," 
Iowa  Territory,  in  pursuance  of  a  law  of  the 
territory.  The  defendant  offered  to  prove  that 
no  service  had  ever  been  made  upon  any  person 
in  the  suits  in  which  the  judgments  were  ren- 
dered, and  no  notice  by  publication  as  required 
by  the  act.  This  court  held  that,  as  there  was 
no  service  of  process,  the  judgments  were  nul- 
lities. Perhaps  it  appeared  on  the  face  of  the 
judgments  in  that  case  that  no  service  was 
made;  but  the  court  held  that  the  defendant 
was  entitled  to  prove  that  no  notice  was  given, 
and  that  none  was  published. 

In  Harris  v.  Hardeman,  14  How.  334,  which* 
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was  a  writ  of  error  to  a  judgment  held  void  by  I 
the  court  for  want  of  service  of  process  on 
the  defendant,  the  subject  now  under  consid- 
eration was  gone  over  by  Mr  Justice  Daniel  at 
some  length,  and  several  cases  in  the  state 
courts  were  cited-and  approved,  which  held  that 
a  judgment  may  be  attacked  in  a 'collateral  pro- 
ceeding by  showing  that  the  court  had  no  juris- 
diction of  the  person,  or,  in  proceedings  in  rem, 
no  jurisdiction  of  the  thing.  Amongst  other 
cases  quoted  were  those  of  Borden  v.  Fitch,  15 
Jolms.  141,  and  Starhuck  ▼.  Murray,  5  Wend. 
166;  and  from  the  latter  the  following  remarks 
were  quoted  with  apparent  approval:  "But  it 
is  contended  that  if  other  matter  may  be  plead- 
ed by  the  defendant  he  is  estopped  from  assert- 
ing an3rthing  against  the  allegation  contained 
in  the  record.  It  imports  perfect  verity,  it  is 
said,  and  the  parties  to  it  cannot  be  heard  to 
impeach  it.  It  appears  to  me  that  this  proposi- 
tion assumes  the  very  fact  to  be  established, 
which  is  the  only  question  in  issue.  For  what 
purpose  does  the  defendant  question  the  juris- 
diction of  the  court?  Solely  to  show  that  its 
proceeding^  and  judgm^it  are  void  and,  there- 
467*]  fore,  the  *»upposed  record  is,  in  truth, 
no  record.  ,  .  .  Tne  plaintiffs,  in  eflfect,  de- 
clare to  the  defendant — ^the  paper  declared  on 
is  a  record,  because  it  says  you  appeared,  and 
you  appeared  because  the  paper  is  a  record. 
This  is  reasoning  in  a  circle." 

The  subject  is  adverted  to  in  several  subse- 
quent cases  in  this  court,  and  generally,  if  not 
universally,  in  terms  implying  acquiescence  in 
the  doctrine  stated  in  D'Arcy  v.  Ketchum, 
9upra. 

Thus,  in  Christmas  v.  Ruasell,  5  Wall.  290, 
18  L.  ed.  475,  where  the  court  decided  that 
fraud  in  obtaining  a  judgment  in  another  state 
is  a  good  ground  of  defense  to  an  action  on  the 
judgment,  it  was  distinctly  stated  (p.  305),  in 
the  opinion,  that  such  judgments  are  open  to 
inquiry  as  to  the  jurisdiction  of  the  court,  and 
notice  to  the  defendant.  And  in  a  number  of 
cases,  in  which  was  questioned  the  jurisdiction 
of  a  court,  whether  of  the  same  or  another 
state,  over  the  general  subject-matter  in  which 
the  particular  case  adjudicated  was  embraced, 
this  court  has  maintained  the  same  general  lan- 
guage. Thus,  in  Elliott  v.  Peirsol,  1  Pet.  328, 
340,  it  was  held  that  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky 
might  question  the  jurisdiction  of  a  county 
court  of  that  state  to  order  a  certificate  of 
acknowledgment  to  be  corrected;  and  for  want 
of  such  jurisdiction  to  regard  the  order  as  void. 
Justice  Trimble,  delivering  the  opinion  of  this 
court  in  that  case,  said:  "Where  a  court  has 
jurisdiction,  it  has  a  right  to  decide  every  ques- 
tion which  occurs  in  the  cause,  and  whether  its 
decision  be  correct  or  otherwise,  its  judgment, 
until  reversed,  is  regarded  as  binding  in  every 
other  court.  But,  if  it  act  without  authority, 
its  judgments  and  orders  are  regarded  as  nulli- 
ties.   They  are  not  voidable,  but  simply  void." 

The  same  views  were  repeated  in  U.  8.  v. 
Arredondo,  6  Pet.  691 ;  Voorhees  v.  Bk,  10  Pet. 
475;  Wilcox  v.  Jackson,  13  Pet.  511 ;  Bhriver  v. 
Lynn,  2  How.  59,  60;  Hickey  v.  Stewart,  3 
How.  762,  and  Williamson  v.  Berry,  8  How.  540. 
In  the  latter  case  the  authorities  are  reviewed, 
and  the  court  says:  "The  jurisdiction  of  any 
468*]  *court  exercising  authority  «over  a  sub- 
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ject  may  be  inquired  into  in  every  other  court 
when  the  proceedings  in  the  former  are  relied 
upon  and  brought  before  the  latter  by  a  party 
claiming  the  benefit  of  such  proceedings;"  and 
"the  rule  prevails  whether  the  decree  or  judg- 
ment has  been  given  in  a  court  of  admiralty, 
chancery,  ecclesiastical  court,  or  court  of  com- 
mon law,  or  whether  the  point  ruled  has  arisen 
imder  the  laws  of  nations,  the  practice  in  dian* 
eery,  or  the  municipal  laws  of  stat^." 

But  it  must  be  admitted  that  no  decision  has 
ever  been  made  on  the  precise  point  involved  in 
the  case  before  us,  in  which  evidence  was  ad- 
mitted to  contradict  the  record  as  to  jurisdic- 
tional facts  asserted  therein,  and  especially  as 
to  facts  stated  to  have  been  passed  upon  by  the 
court. 

But  if  it  is  once  conceded  that  the  validity  of 
a  judgment  may  be  attacked  collaterally  by  evi- 
dence showing  that  the  court  had  no  jurisdic- 
tion, it  is  not  perceived  how  any  allegation 
contained  in  the  record  itself,  however  strongly 
made,  can  afifect  the  right  so  to  question  it.  The 
very  object  of  the  evidence  is  to  invalidate  the. 
paper  as  a  record.  If  that  can  be  successfully 
done  no  statements  contained  therein  have  any 
force.  If  any  such  statements  could  be  used  to 
prevent  inquiry,  a  slight  form  of  words  might 
always  be  adopted  so  as  effectually  to  nullify 
the  right  of  such  inquiry.  Recitals  of  this  kind 
must  be  regarded  like  asseverations  of  good 
faith  in  a  deed,  which  avail  nothing  if  the  iib 
strument  is  shown  to  be  fraudulent.  The  rec- 
ords of  the  domestic  tribunals  of  England  and 
some  of  the  states,  it  is  true,  are  held  to  import 
absolute  verity  as  well  in  relation  to  jurisdic- 
tional as  to  other  facts,  in  all  collateral  pro- 
ceedings. Public  policy  and  the  dignity  of  the 
courts  are  supposed  to  require  that  no  aver- 
ment shall  be  admitted  to  contradict  the  rec- 
ord. But,'  as  we  have  seen,  that  rule  has  no 
extraterritorial  force. 

It  may  be  observed  that  no  courts  have  more 
decidedly  afSrmed  the  doctrine  that  want  of 
jurisdiction  may  be  shown  by  proof  to  invali- 
date the  judgments  of  the  courts  of  other 
states,  than  have  the  courts  of  New  Jersey.  The 
subje<^  was  examined  and  the  doctrine  af- 
firmed, after  a  careful  review  *of  the  [•469 
cases,  in  the  case  of  Moulin  v.  Ins.  Co.  in  4  Zab. 
222,  and  again  in  the  same  ca«  in  1  Dutch, 
p.  57,  and  in  Price  v.  Ward,  1  Dutch,  225 ;  and 
as  lately  as  November,  1870,  in  the  case  of 
Mackay  v.  Gordon,  34  N.  J.  L.  286.  The  judg- 
ment of  Chief  Justice  Beasley  in  the  last  case 
is  an  able  exposition  of  the  law.  It  was  a  case 
similar  to  that  of  D'Arcy  v.  Ketchum,  supra, 
being  a  judgment  rendered  in  New  York  under 
the  statutes  of  that  state,  before  referred  to, 
against  two  persons,  one  of  whom  was  not 
served  with  process.  "Every  independent  gov- 
ernment," says  the  Chief  Justice,  "is  at  liberty 
to  prescribe  its  own  methods  of  judicial  process, 
and  to  declare  by  what  forms  parties  shall  be 
brought  before  its  tribunals.  But,  in  the  exer- 
cise of  this  power,  no  government,  if  it  desires 
extraterritorial  recognition  of  its  acts,  can  vio- 
late those  rights  which  are  imiversally  es- 
teemed fimdamental  and  essential  to  society. 
Thus  a  judgment  by  the  court  of  a  state  against 
a  citizen  of  such  state,  in  his  absence,  and  with- 
out any  notice,  express  or  implied,  would,  it  is 
presumed,  be  r^nirded  in  every  external  juris- 
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diction  as  absolutely  void  and  unenforceable 
Such  would  certainly  be  the  case  if  such  judg 
ment  was  so  rendered  against  the  citizen  of  n 
foreign  state." 

On  the  whole,  we  think  it  clear  that  the  juris- 
diction of  the  court  by  which  a  judgment  is 
rendered  in  any  state  may  be  questioned  in  a 
collateral  proceeding  in  another  state,  notwith- 
standing the  provision  of  the  4th  article  of  the 
Constitution  and  the  law  of  1790,  and  notwith- 
standing the  averments  contained  in  the  record 
of  the  judgment  itself. 

This  is  decisive  of  the  case;  for,  according 
to  the  findings  of  the  jury,  the  justices  of  Mon- 
mouth county  could  not  have  had  any  juris- 
diction to  condemn  the  sloop  in  question.  It  is 
true  she  was  seized  in  the  waters  of  New  Jer- 
sey ;  but  the  express  finding  is,  that  the  seizure 
was  not  made  within  the  limits  of  the  county 
of  Monmouth,  and  that  no  clams  were  raked 
within  the  county  on  that  day.  The  authority 
470*]  *to  make  the  seizure  and  to  entertain 
cognizance  thereof  is  given  by  the  9th  section 
.of  the  act,  as  follows: 

"It  shall  be  the  duty  of  all  sheriffs  and  con- 
stables, and  may  be  lawful  for  any  other  person 
or  persons,  to  seize  and  secure  any  such  canoe, 
fiat,  scow,  boat  or  other  vessel  as  aforesaid, 
and  immediately  thereupon  ffive  information 
thereof  to  two  justices  of  the  peace  of  the 
county  where  such  seizure  shall  have  been 
made;  who  are  hereby  empowered  and  required 
to  meet  at  such  time  and  place  as  they  shall 
appoint  for  the  trial  thereof,  and  hear  and  de- 
termine the  same;  and  in  case  the  same  shall 
be  condemned,  it  shall  be  sold  by  the  order  of 
and  under  the  direction  of  the  said  justices, 
who,  after  denoting  all  legal  costs  and  charges, 
shall  pay  one  half  of  the  proceeds  of  said  sale 
to  the  collector  of  the  county  in  which  such 
offense  shall  have  been  committed,  and  the 
other  half  to  the  person  who  shall  have  seized 
and  prosecuted  the  same." 

From  this  it  appears  that  the  seizure  must  be 
made  in  a  county,  and  that  the  case  can  only  be 
heard  by  justices  of  the  county  where  it  is 
made — "two  justices  of  the  peace  oi  the  county 
where  such  seizure  shall  have  been  made."  The 
seizure  in  this  case,  as  specially  found  by  the 
jury,  was  not  made  in  Monmouth  county,  but 
the  justices  who  tried  the  case  were  justices  of 
that  county.  Consequently  the  justices  had  no 
jurisdiction,  and  the  record  had  no  validity. 

It  is  argued  that  the  seizure  was  continuous 
in  its  character,  and  became  a  seizure  in  Mon- 
mouth county  when  the  sloop  was  carried  into 
that  county.  This  position  is  untenable.  Sup- 
pose the  seizure  had  been  made  in  Cumberland 
county,  in  Delaware  bay,  could  the  sloop  have 
been  carried  aroimd  to  Monmouth  coimty  and 
there  condemned,  on  the  ground  that  the  seiz- 
ure was  continuous,  and  became  finally  a  seiz- 
ure in  Monmouth  county?  This  would  hardly 
be  contended.  But  it  is  said  that  the  seizure 
was  made  within  the  state,  off  the  coimty  of 
Monmouth,  and  not  within  the  limits  of  any 
county ;  and,  hence,  that  Monmouth  county  was 
the  first  county  in  which  the  seizure  took 
place.  If  this  had  been  true  ( as  it  undoubtedly 
471*]  was)  and  ine  jury  so  'found,  still  it 
would  not  have  helped  the  case.  The  major 
proposition  is  not  correct.  A  seizure  is  a  single 
act.  and  not  a  continuous  fact.  Possession^ 
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*  which  follows  seizure,  is  continuous.  It  is  the 
seizure  which  must  be  made  within  the  county 
where  the  vessel  is  to  be  proceeded  against  and 
condenmed.  The  case  may  have  been  a  casus 
omissus  in  the  law;  it  is  certainly  not  included 
in  it. 

As  this  disposes  of  all  the  errors  which  have 
been  assigned,  the  judgment  must  he  affirmed. 


•THE    CHICAGK)    CITY    RAILWAY    ['gSS 

COMPANY,  Appt,, 

v. 

HENRY  R.  ALLERTON. 
(See  8.  C.  18  Wall.  233-236.) 

Capital  stock,  increase  of — when  binds  stock' 

holders. 

1.  Directors  of  a  corporation  cannot  increase 
Its  capital  stock  beyond  the  limit  fixed  by  its  char- 
ter, unless  expressly  authorized  thereto. 

2.  Their  agency  does  not  extend  to  such  an  act 
unless  so  expressed  in  the  charter  or  subsequent 
enabling  act;  and  such  subsequent  act  would  not 
bind  the  stockholders  without  their  acceptance  of 
it,  or  assent  to  It  in  some  form. 

[No.  677.] 
Submitted  Nov,  25, 187S.  Decided  Mar.  S,  ISH. 

APPEAL    from    the    Circuit    Court   of   tha 
United  States  for  the  Northern  District  of 
Illinois. 

The  case  is  stated  by  the  court. 

Mr.  Charles  Hitohoook,  for  appellant: 

The  13th  section  of  the  11th  article  of  the 
Constitution  of  Illinois  does  not  appl^  to  corpo- 
rations organized  to  operate  street  railways  for 
the  mere  carriage  of  passengers  at  a  fixed  rate. 

The  context  of  the  13th  section  shows  that 
the  convention  which  framed  the  Constitution 
and  the  people  who  adopted  it  were  dealing 
with  questions  concerning  railways  for  the  car- 
riage of  freight  as  well  as  passengers,  and  oper- 
ated by  steam,  and  with  lines  extending 
through  the  state.    See  §§  9-12. 

The  case  of  street  railways,  carrying  for  a 
fare  fixed  by  law  or  contract,  is  not  within  the 
mischief  designed  to  be  remedied  by  the  section 
in  question.  The  only  evil  of  increasing  the 
nominal  stock  of  a  corporation  in  Illinois,  so 
far  as  the  debates  in  the  convention  and  before 
the  people  disclose,  is  in  the  temptation  and 
pretext  thereby  furnished,  to  increase  the  rates 
of  transportation  so  as  to  pay  dividends  on  the 
increased  stock.  Now,  this  evil  cannot  exist  in 
a  case  where  the  fare  is  fixed  by  contract  and 
cannot  be  increased,  as  is  the  case  with  the 
Chicago  City  Railway  Company. 

The  debates  in  the  convention  may  be  of  lit- 
tle moment  in  giving  construction  to  the  section 
in  question,  yet  it  is  proper  to  say  that  a  care- 
ful examination  of  them  has  been  made,  and  no 
reference  can  be  found  to  other  than  "rail- 
roads'' in  the  common  meaning  of  the  term. 

It  appears,  by  the  statement  of  the  case,  that 
the  stocK,  which  it  is  proposed  to  issue,  is  in  no 
sense  fictitious. 

If  the  13th  section  of  the  11th  article  can  be 
applied  to  the  Chicago  City  Railway  Company, 
it  is  void  as  impairing  the  obligation  of  a  con- 
tract. 
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The  pleadings  adroit  that  the  right  to  issue 
new  stock  as  its  lines  of  railway,  its  property 
and  franchises  increase,  is  of  great  pecuniary 
value  to  the  corporation,  and  that  its  property, 
including  its  franchises,  are  worth  more  than 
the  par  of  its  stock  when  it  shall  be  increased 
as  proposed.  It  is  admitted  that  the  company, 
from  time  to  time,  has  been  and  still  is  e^ctend- 
ing  its  lines  and  acquiring  rights  upon  new 
streets,  and  has  been  and  is  using  a  consider- 
able portion  of  its  earnings  in  constructing  such 
lines.  « 

Upon  this  state  of  the  facts,  the  following 
authorities  are  pertinent  and  decisive  of  the 
law  of  the  case. 

The  Binghamton  Bridge,  3  Wall.  61,  18  L. 
ed.  137;  People  v.  The  J.  d  M,  P,  R.  Co,  9 
Mich.  307 ;  Chicago  v.  Sheldon,  9  Wall.  50,  19 
L.  ed.  694;  Bk,  v.  Sharp,  6  How.  301;  People 
V.  Manhattan  Co.  9  Wend.  353 ;  State  v.  Noyea, 
47  Me.  189;  Trustees  of  Dartmouth  Coll,  v. 
Woodward,  4  Wheat.  618. 

Mr,  £.  A.  Storrs  for  appellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  appellant  in  this  case  is  a  corporation 
owning  a  street  railroad  in  the  city  of  Chicago. 
The  directors  of  the  company,  without  con- 
sulting or  calling  a  meeting  of  the  stockholders, 
resolved  to  increase  the  capital  stock  of  the 
company  from  $1,250,000  to  $1,500,000.  To  this 
the  appellee,  who  is  a  stockholder,  objected  and 
fil^  the  bill  in  this  case,  praying  for  an  in- 
junction to  prevent  the  increase.  His  position 
18,  that  it  cannot  be  lawfully  made  without  the 
concurrence  of  the  stockholders,  and  in  support 
of  this  view  he  relies  upon  the  recent  Constitu- 
tion of  Illinois  adopted  in  July,  1870,  by  the 
13th  section  of  the  Xlth  article  of  which  it  is 
declared  as  follows: 

"No  railroad  corporation  shall  issue  any 
stock  or  bonds  except  for  money,  labor,  or 
property  actually  received  and  applied  to  the 
purposes  for  which  such  corporation  was  creat- 
ed, and  all  stock  dividends  and  other  fictitious 
increase  of  the  capital  stock  or  indebtedness 
of  any  such  corporation,  shall  be  void.  The 
capital  stock  of  no  railroad  corporation  shall 
be  increased  for  any  purpose,  except  upon  giv- 
ing sixty  days'  public  notice  in  sucn  manner  as 
may  be  provided  by  law." 

The  complainant  also  relies  on  an  act  of  the 
legislature  of  Illinois  passed  March  26,  1872,  to 
execute  and  carry  out  the  above  provision  of 
the  Constitution  by  which,  amongst  other 
234*]  'things,  it  is  enacted  that  no  corpora- 
tion shall  change  its  name  or  place  of  business, 
increase  or  decrease  its  capital  stock,  or  the 
number  of  its  directors,  or  consolidate  with 
other  corporations,  without  a  vote  of  two  thirds 
of  the  stock  at  a  stockholders'  meeting. 

The  defendant  in  its  answer  relies  upon  its 
charter,  which  was  granted  February  14,  1859, 
the  3d  and  4th  sections  of  which  are  as  follows: 

"Sec.  3.  The  capital  stock  of  said  corpora- 
tion shall  be  $100,000,  and  may  be  increased 
from  time  to  time  at  the  pleasure  of  said  cor- 
poration." 

"Sec.  4.  All  the  corporate  powers  of  said 
corporation  shall  be  vested  in  and  exercised  l^ 
a   board  of  directors  and  such   officers  and 
agents  as  said  board  shall  appoint." 
18  Wall. 


It  is  claimed  that  the  3d  section  confers  an 
unrestricted  right  to  im^rease  the  capital  stock 
at  will,  and  that  the  4th  vest^ifS-.his  power  in  the 
board  of  directors,  and  that  the  constitutional 
provision  and  act  above  referred  to,  if  applied 
to  this  corporation,  would  impair  the  validity 
of  the  contract*  It  is  further  claimed,  how- 
ever, that  they  do  not  apply  to  railways  oper- 
ated by  horse  power.  The  court  below  decreed 
in  favor  of  the  complainant. 

Without  attempting  to  decide  the  constitu- 
tional question,  or  to  give  a  construction  to  the 
act  of  the  legislature,  we  are  satisfied  that  the 
decree  must  be  affirmed  on  the  broad  ground 
that  a  change  so  organic  and  fundamental  as 
that  of  increasing  the  capital  stock  of  a  corpo- 
ration beyond  the  limit  fixed  by  the  charter 
cannot  be  made  b^  the  directors  alone,  imless 
expressly  authorized  thereto.  The  general 
power  to  perform  all  corporate  acts  refers  to  the 
ordinary  'business  transactions  of  the  [*236 
corporation,  and  does  not  extend  to  a  reconstruc- 
tion of  the  body  itself,  or  to  an  enlargement  of 
its  capital  stock.  A  corporation,  like  a  partner- 
ship, IS  an  association  of  natural  persons  who 
contribute  a  joint  capital  for  a  common  purpose, 
and  althougn  the  shares  may  be  assigned  to  new 
individuals  in  perpetual  succession,  yet  the 
number  of  shares  and  amount  of  capital  cannot 
be  increased  except  in  the  maimer  expressly  au- 
thorized b^  the  charter  or  articles  of  association. 

Authority  to  increase  the  capital  stock  of  a 
corporation  may,  imdoubtedly,  be  conferred  by 
a  law  passed  subsequent  to  the  charter;  but 
such  a  law  should  regularly  be  accepted  by  the 
stockholders.  Such  assent  might  be  inferred 
by  subseijuent  acquiescence;  but  in  some  form 
or  other  it  must  be  given  to  render  the  increase 
valid  and  binding  on  them.  Changes  in  the 
purpose  and  object  of  an  association,  or  in  the 
extent  of  its  constituency  or  membership,  in- 
volving the  amount  of  its  capital  stock,  are 
necessarily  fundamental  in  their  character, 
and  cannot,  on  general  principles,  be  made 
without  the  express  or  implied  consent  of  the 
members.    The  reason  is  obvious. 

First,  as  it  respects  the  purpose  and  object. 
This  may  be  said  to  be  the  mial  cause  of  the  as- 
sociation, for  the  sake  of  which  it  was  brought 
into  existence.  To  change  this  without  the  con- 
sent of  the  associates,  would  be  to  commit 
them  to  an  enterprise  which  they  never  em- 
braced, and  would  be  manifestly  imjust. 

Second,  as  it  respects  the  constituency,  or 
capital  and  membership.  This  is  the  next  most 
important  and  fundamental  point  in  the  consti- 
tution of  a  body  corporate.  To  change  it  with- 
out the  consent  of  the  stockholders,  would  be 
to  make  them  members  of  an  association  in 
which  they  never  consented  to  become  such.  It 
would  change  the  relative  influence,  control  and 
profit  of  each  member.  If  the  directors  alOne 
could  do  it,  they  could  always  perpetuate  their 
own  power.  Their  agency  does  not  extend  to 
such  an  act  unless  so  expressed  in  the  charter, 
or  subsequent  enabling  act;  and  such  subse- 
quent act,  as  before  said,  would  not  bind 
*the  stockholders  without  their  accept-  [*236 
ance  of  it,  or  assent  to  it  in  some  form.  Even 
when  the  additional  stock  is  distributed  to  each 
stockholder  pro  rata,  it  would  often  work  in- 
justice, because  many  of  the  stockholders 
might  be  unable  to  take  their  respectiye  afaares, 
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and  might  thus  lose  their  relative  interest  and 
influence  in  the  corporate  concerns. 

These  conclusions  flow  naturally  from  the 
character  of  such  associations.  Of  course,  the 
associates  themselves  may  adopt  or  assent  to  a 
different  rule.  If  the  charter  provides  that  the 
capita]  stock  may  be  increased^  or  that  a  new 
business  may  be  adopted  by  the  corporation, 
this  is  undoubtedly  an  authority  for  the  corpo- 
ration (that  is,  the  stockholders)  to  make  such 
a  change  hy  a  stockholders'  vote,  in  the  regu- 
lar way.  Ferhaps  a  subseauent  ratification  or 
assent  to  a  change  already  made,  would  be 
equally  effective.  It  is  unnecessary  to  decide 
that  point  at  this  time.  But  if  it  is  desired  to 
confer  such  a  power  on  the  directors,  so  as  to 
make  their  acts  binding  and  final,  it  should 
be  expressly  conferred. 

Where  the  stock  exoressly  allowed  by  a  char- 
ter has  not  been  all  subscribed,  the  power  of  the 
directors  to  receive  subscriptions  for  the  bal- 
ance may  stand  on  a  different  footing.  Such  an 
act,  might,  perhaps,  be  considered  as  merely 
getting  in  the  capital  already  provided  for  the 
operations  and  necessities  of  the  company  and, 
therefore,  as  belonging  to  the  orderly  and 
proper  administration  of  the  company's  af- 
fairs. Even  in  such  case,  however,  prudent  and 
fair  directors  would  prefer  to  have  the  sanc- 
tion of  the  stockholders  to  their  acts.  But  that 
is  not  the  present  case,  and  need  not  be  further 
considered. 

The  decree  miMf  be  affirmed. 


Ex  parte  In  the  Matter  of  THE  STATE  IN- 
SURANCE COMPANY  OF  MISSOURI, 
Petitioner, 

(See  S.  C.  18  Wall.  417-420.) 

Alabama  district  court,  power  of — removal  of 
cause  into  circuit  court,  when  void, 

tl.  Prior  to  the  act  of  March  8,  1878,  tbe  dis- 
trict court  of  the  United  States  for  the  middle  dis- 
trict of  Alabama  was  possessed  of  circuit  court 
Sowers,  and  among  these  was  the  risrht  to  hear  and 
eclde  cases  properly  removable  from  the  state 
courts  within  the  limits  of  that  district 

2.  An  order  of  the  state  court  within  those  lim- 
its, ordering  the  removal  of  a  case  into  the  circuit 
court  for  toe  southern  district  of  Alabama,  was 
therefore  void,  and  that  court  was  right  in  refus- 
ing to  proceed  in  such  case  when  the  papers  were 
filed  in  it 

[No.  10.  Orig.] 

Submitted  Jan,  23, 1874,  Decided  Mar,  S,  1874, 

PETITION  for  a  writ  of  mandamus  to  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  at  Mobile. 
The  case  is  sufficiently  stated  by  the  court. 
Meeera,  John  T.  Morsan  and  P.  Phil- 
lips»  for  the  petitioner. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  application  for  a  mandamus  to  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  Alabama  at  Mobile,  to  re 
quire  it  to  proceed  to  try  and  determine  a  case 
which  had  by  order  of  the  city  court  of  Eufala, 
Alabama,  been  transferred  to  the  former  court. 
At  the  proper  time,  the  plaintiff  in  the  suit 

tHeadnotes  hj  Mr.  Jnstice  Milluu 


appeared  in  the  circuit  court,  and  moved  to 
have  the  case  stricken  from  the  docket  for  want 
of  jurisdiction,  which  order  was  made  by  the 
court,  the  circuit  judge  presiding. 

Much  argument  is  addressed  to  us  on  the 
construction  of  the  act  of  March  3,  1873,  con- 
cerning the  district  and  *circuit  courts  [*420 
of  Alabama,  especially  whether  by  that  act  the 
circuit  court  sitting  at  Mobile  has  circuit  court 
jurisdiction  over  the  whole  state  or  not.  In  the 
view  we  take  of  the  present  case  it  is  not  nec- 
essary for  us  to  decide  that  question. 

Prior  to  that  time  the  district  court  of  the 
United  States  for  the  middle  district  of  Ala- 
bama was  a  court  invested  with  circuit  court 
powers.  Among  those  powers,  in  our  opinion, 
was  that  of  receiving  and  exercising  jurisdic- 
tion over  cases  removed  from  the  s^te  courts 
within  its  territorial  limits.  The  case  before  us 
was  of  that  class.  No  question  is  raised  that 
the  requirements  of  the  law  for  the  removal 
were  complied  with.  The  order  for  the  removal 
was  made  on  the  11th  day  of  January,  1873, 
and  the  papers  filed  in  the  ofSce  of  the  clerk  of 
the  circuit  court  for  the  southern  district  on 
the  18th  day  of  the  same  month. 

The  order  of  the  state  court  was  that  'this 
cause  be  removed  out  of  this  court  into  the  cir- 
cuit court  of  the  United  States  at  Mobile,  Ala- 
bama, that  being  the  circuit  court  of  the  United 
States  for  this  district.  The  county  of  Barbour, 
in  whidi  the  state  court  sat  and  made  this  or- 
der, was  in  the  middle  district  of  Alabama,  and 
as,  in  our  judgment,  the  case,  if  to  be  removed 
at  all,  should  have  been  removed  to  the  district 
court  for  that  district,  to  be  disposed  of  in  the 
exercise  of  its  circuit  court  powers,  we  think 
the  order  of  the  state  court  was  void.  That  it 
conferred  no  jurisdiction  of  the  case  on  the  cir- 
cuit court  for  the  southern  district  of  Alabama, 
because  it  could  take  none  as  the  law  then 
stood.  Whatever  may  be  the  effect  of  the  subse- 
quent act  of  March  3,  1873,  on  the  jurisdiction 
of  all  these  courts,  there  is  nothing  in  it  which 
removes  the  difficulty  in  the  present  case. 

The  Circuit  Court  at  Mobile  was,  therefore, 
right  in  refusing  to  hear  the  case,  and  ordering 
it  to  be  stricken  from  the  docket,  and  the  man- 
damus now  asked  for  is  denied. 


GEOROE  A.  CLARKE  et  al,,  A^ppts,, 

V, 

JAMES   B.   JOHNSTON   and   Adam   Norrie, 
Exrs.  of  James  Boorman. 

(See  S.  C.  18  Wall.  493-600.) 

Construction  of  will — limitation  of  equity 
actions — of  trusts — discovery  of  fraud— 
laches  and  stale  claims. 

tl.  The  construction  of  a  will  on  the  question 
of  estate  In  fee,  or  life  estate,  with  vested  remaind- 
er, left  undecided,  with  comments  on  the  inefficien- 
cy of  rules  of  decision,  and  decided  cases  as  guides. 

tHeadnotes  by  Mr.  Justice  Millbb. 


NoTB. — Relief   denied   from    lapse   of   time    in 
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equity — see  note  to  Pratt  v.  Carroll,  3  L.  ed.  U.  8. 

Statute  of  limitations  and  lapse  of  time  no  bar 
to  trusts — see  note  to  Prevost  v.  Grats,  5  L.  ed. 
U.  S.  311. 

Statute  of  limitations  as  applicable  to  equity 
oases — see  note  to  Thomas  v.  Harvie,  6  L.  ed.  u. 


8.  287. 
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2.  A  violation  of  trust  erowlDg  out  of  a  mis- 
taken construction  of  a  will  by  the  executors,  un- 
accompanied by  fraudulent  intent,  is  within  the 
ten  years'  statute  of  limitation  of  tne  state  of  New 
York,  concerning  actions  for  relief  in  cases  of  trust 
not  cognizable  by  courts  of  law. 

3.  Court  is  inclined  to  the  opinion  that  such  a 
case  is  not  within  the  protection  of  the  statute 
which  allows  bills  for  relief  on  the  ground  of  fraud 
to  be  filed  within  six  years  after  the  discovery  of 
the  fraud. 

4.  Where  the  party  interested,  in  his  lifetime 
bad  notice  of  all  the  facts  which  constituted  the 
ground  of  fraud  alleged  in  the  bill,  and  for  eight 
years  that  he  lived  after  the  cause  of  action  ac- 
crued to  him,  with  notice  of  his  right  and  of  the 
whole  transaction  brought  no  suit  nor  set  up  any 
claim,  his  heirs  are  not  entitled  to  the  benefit  of 
this  exemption  from  the  bar  of  the  statute,  on  the 
ground  of  recent  discovery  of  the  fraud. 

5.  When  a  trustee  has  closed  his  trust  relation 
to  the  property  and  to  the  cestui  que  trust,  and 
parted  with  all  control  of  the  property,  the  statute 
of  limitations  runs  in  his  favor,  notwithstanding 
it  is  an  express  trust. 

6.  The  general  doctrines  of  courts  of  equity  con- 
cerning lapse  of  time,  laches  and  stale  claims  will 

Srotect  the  executors  of  a  trustee  sued  after  his 
eath  tor  matters  growing  out  of  the  trust  which 
occurred  forty  years  before  suit  brought,  which 
were  known  to  the  ancestor  under  whom  plaintiffs 
claim  for  over  twenty  years  before  his  death,  and 
where  the  suit  is  brought  by  those  heirs  fourteen 
years  after  his  death,  and  two  years  after  the  death 
of  the  trustee,  and  where  no  person  connected  with 
the  transactions  complained  of  remains  alive. 

[No.  164.] 

Argued  Deo.  16, 17, 187S,  Decided  Mar.  S,  1874, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Measra,   P.   Phillips,    Louis    Janin   and 
Hughes,  Denver  d  Peck  lor  appellants. 

Messrs,  Clu  O'Conor  and  John  M.  Mason, 
for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

James  R.  Smith,  a  merchant  of  New  York, 
died  in  June,  1847,  leaving  a  will  duly  pro- 
bated on  the  11th  day  of  that  month.  By  this 
will  he  appointed  as  his  executors  Hannah 
Smith,  his  widow,  and  Ruth  Foster,  John 
Thomson,  James  Boorman,  and  Matthew  St. 
Clair  Clarke.  All  of  them  qualified  as  trus- 
tees except  Foster ;  but  before  any  of  the  trans- 
actions under  the  will  which  we  are  required  to 
consider  took  place,  the  acting  executors  were 
reduced  to  Boorman  and  Clarke.  The  will  au- 
thorized his  executors  to  sell  the  whole  or  any 
part  of  his  real  estate  in  their  discretion,  and 
by  a  codicil  he  directed  the  disposition  of  that 
part  of  his  estate  destined  for  his  children.  Of 
these  there  were  four,  namely:  Jeanet,  then 
married  to  John  X.  Clarke;  Hannah,  married 
to  Matthew  St.  Clair  Clarke,  one  of  the  execu- 
tors; Elizabeth,  a  minor  immarried;  and 
James,  a  minor,  unmarried. 

After  providing  for  the  payment  of  specific 
bequests,  education  and  care  of  the  minors,  and 
declaring  that  the  residue  of  his  estate  should 
be  equally  divided  among  these  four  children, 
share  and  share  alike,  and  directing  that  his 
son  James  should  not  come  into  the  full  pos- 
session of  his  portion  until  he  arrive  at  the  age 
of  twenty-five  years,  this  paragraph  of  the 
twelfth  clause  of  the  codicil  succeeds,  which  is 
the  foundation  of  the  present  suit.  It  is  ver- 
batim as  follows: 

"1  further  direct  that  my  daughters,  Jeanet, 
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Hannah,  and  Elizabeth,  if  she  should  arrive  at 
the  age  of  twenty-one  years,  shall  have  the  priv- 
ilege of  expending  and  appropriating  by  and 
with  the  consent  of  the  executors,  one  third 
part  of  their  portion  *of  my  estate  here-  [*496 
in  devised  to  them,  in  such  manner  as  they  may 
think  proper,  and  over  which,  when  so  appro- 
priated, they  shall  have  absolute  control;  and 
the  remaining  two  thirds  of  the  portions  or 
shares  of  my  daughters  shall  be  held  separate 
and  distinct,  and  not  liable  to  the  control,  debts 
or  engagements  of  either  of  their  husbands 
which  they  now  have  or  may  hereafter  have, 
as  well  those  who  are  married  as  she  who  may 
hereafter  marry  (giving,  however,  to  the  hus- 
bands of  either  or  all  of  them  in  case  the  wife 
shall  die  first,  either  with  or  without  issue,  the 
income  of  said  reserved  part  of  my  estate  as 
long  as  he  shall  live,  arising  from  his  wife's 
portion,  and  after  his  death,  then  to  the  child  or 
children  of  my  said  daughter  so  dying) ;  i^d 
if  either  of  my  daughters  shall  die  without  law- 
ful issue,  or  having  issue  which  shall  not  at- 
tain the  age  of  twenty-one  years  and  without 
issue,  then  the  share  or  portion  of  my  said 
daughter  after  the  death  of  her  husband,  or 
if  there  be  no  husband  living  at  her  death,  shall 
go  and  be  divided  among  my  other  children, 
share  and  share  alike,  and  to  their  issue  in  case 
of  the  death  of  either  of  them,  share  and  share 
alike,  such  issue  to  take  the  portion  that  would 
have  belonged  to  his,  her  or  their  father  or 
mother." 

The  controversy  concerns  the  interest  here 
devised  to  Jeanet  Clarke.  At  the  time  of  the 
making  of  this  codicil  and  of  the  death  of  the 
testator,  she  had  a  son,  George  A.  D.  Clarke, 
bom  in  1815,  who  died  in  October,  1855.  His 
father,  John  X.  Clarke,  died  in  1824,  and  his 
mother,  Jeanet,  died  in  1847.  The  plaintiffs 
in  this  suit  are  the  children  of  George  A.  D. 
Clarke,  the  grandchildren  of  Jeanet  Clarke 
mentioned  in  the  codicil  and  the  great-grand- 
children of  the  testator.  They  allege  that  by 
the  true  construction  of  this  codicil  as  applied 
to  the  foregoing  facts,  Jeanet  Clarke  took  but 
a  life  estate  in  the  real  property,  or  a  life  inter- 
est in  the  proceeds  of  the  sale,  so  far  as  it  may 
have  been  sold,  and  that  their  father,  Geor|;e  A. 
D.  Clarke,  son  of  Jeanet,  has  a  vested  remainder 
or  interest  in  the  property  so  devised  to  Jeanet. 
They  charge  that  the  two  executors,  Boorman 
and  Clarke,  in  violation  of  their  duties  as 
executors  and  trustees,  and  in  fraud  of  the 
rights  of  George  A.  D.  Clarke,  sold  the  real 
estate  which  was  the  chief  part  of  the  testator's 
property  left  in  the  operation  *of  this  [*496 
codicil,  and  contrived  that  it  should  come  to 
the  hands  of  said  <I^a'net  Clarke,  devested  of 
his  interest  or  title  in  it. 

That  settlements  and  arrangements  were 
made  by  her,  by  reason  of  the  undue  influence 
of  Matthew  St.  Clair  Clarke,  one  of  said  exec- 
utors with  whom  she  resided,  by  which  the  exec- 
utors claim  to  have  been  discharged  from  the 
obligations  of  their  trust,  and  that  said  Clarke 
in  effect  reaped  all  the  benefit  of  such  arrange- 
ments at  the  expense  of  their  ancestor  the  said 
George. 

The  real  estate  having  passed  by  these  con- 
veyances of  the  executors  into  the  hands  of  in- 
nocent purchasers  devested  of  the  trust  in  favor 
of  said  George,  and  Matthew  St.  Clair  Clarke 
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haying  long  since  died  insolvent,  and  the  said 
Boorman  having  also  died  in  1866,  these  plain- 
tiffs seek  hy  the  present  bill  against  the  execu- 
tors of  Boorman,  'to  hold  his  estate  responsible 
for  the  wrong  done  to  their  father  by  Boor- 
man's  participation  in  the  violation  of  the  trust 
and  the  fraud  upon  his  rights. 

The  first  Question  which  naturally  arises  in 
the  case  as  ttius  presented  is,  whether  the  con- 
struction which  plaintiffs  place  upon  the  will 
of  James  R.  Smith  is  the  true  one. 

Very  few  classes  of  questions  are  more  fre- 
quent or  more  perplexing  in  the  courts  than  the 
construction  of  wills.  If  rules  of  construction 
laid  down  by  the  courts  of  highest  character, 
or  the  authority  of  adjudged  cases,  could  meet 
and  solve  these  difldculties,  there  would  remain 
no  cause  of  complaint  on  that  subject,  for  such 
is  the  number  and  variety  of  these  opinions 
that  every  form  of  expression  would  seem  to  be 
met.  Especially  is  this  true  of  the  question 
wliether  a  vested  remainder  in  interest  is  creat- 
ed after  a  particular  estate,  or  whether  the  first 
taker  has  a  fee  simple  or  full  ownership  of  the 
property  devised.  And,  in  point  of  fact,  when 
such  a  question  arises  the  number  of  authorities 
cited  by  counsel,  supposed  to  be  conclusive  of 
the  case  in  hand,  is  very  remarkable.  Unfortu- 
nately, however,  these  authorities  are  often  con- 
flicting, or  arise  out  of  forms  of  expression  so 
near  alike,  yet  varying  in  such  minute  shades 
of  meaning,  and  are  decided  on  facts  or  circum- 
stances differing  in  points,  the  pertinency  of 
which  are  so  difficult  in  their  application  to 
other  cases,  that  the  mind  is  bewildered  and  in 
danger  of  being  misled.  To  these  considerations 
it  is  to  be  added  that  of  all  legal  instruments 
wills  are  the  most  inartificial,  the  least  to  be 
governed  in  their  construction  by  the  settled 
use  of  technical  legal  terms,  the  will  itself  be- 
ing often  the  production  of  persons  not  only 
ignorant  of  law  but  of  the  correct  use  of  the 
language  in  which  it  is  written.  Under  this 
state  of  the  science  of  the  law,  as  applicable 
to  the  construction  of  wills,  it  may  well  be 
603*1  doubted  if  any  other  *source  of  enlight- 
enment in  the  construction  of  a  will  is  of  much 
assistance,  than  the  application  of  natural  rea- 
son to  the  language  of  tne  instrument  under  the 
light  which  may  be  thrown  upon  the  intent  of 
the  testator  by  the  extrinsic  circumstances  sur- 
rounding its  execution,  and  connecting  the  par- 
ties and  the  property  devised  with  the  testator 
and  with  the  instrument  itself. 

These  remarks  are  well  illustrated  in  the  case 
under  consideration.  It  has  been  argued  fully 
by  able  counsel  on  each  side.  Extensive  ref- 
erence has  been  made  to  authorities,  the  re- 
sult of  careful  labor;  but,  after  a  full  consid- 
eration of  these,  we  prefer  to  decide  the  case 
on  a  point  which  is  equally  conclusive  of  the 
whole  matter,  which  has  been  equally  well  pre- 
sented, and  about  which  we  have  no  doubt  or 
hesitation. 

The  transaction  which  is  charged  upon  Boor- 
man  as  a  violation  of  his  trust  and  a  fraud  up- 
on the  rights  of  George  A.  D.  Clarke  occurred 
in  1829.  The  minor,  James  Smith,  had  reached 
the  age  of  twenty-five;  the  debts  of  the  testator 
had  all  been  p.iid,  and  the  specific  bequests  of 
his  will  carried  into  effect.  It  seemed  desirable 
to  distribute  the  assets  on  hand,  consisting 
^mainly  of  the  unsold  ^real  estate,  among  the 
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four  children  of  the  testator,  for  whom  it  was 
intended. 

This  was  done  first  by  the  executors  and  the 
other  three  devisees  conveying  to  James,  in  fee, 
certain  real  estate  which  was  valued  and  agreed 
upon  by  the  parties,  and  accepted  by  him  as  his 
full,  equal  one  fourth  of  the  estate  of  his  father 
under  the  will. 

Similar  deeds  were  made  to  the  three  female 
devisees  of  the  property  agreed  upon  as  the  one 
third  part  of  their  respective  shares,  which 
was,  by  the  will,  to  be  placed  at  their  uncondi- 
tional control.  These  deeds  left  in  the  hands  of 
the  executors  two  thirds  of  each  one  fourth  de- 
vised to  the  daughters,  in  regard  to  which  alone 
the  question  of  life  interest  or  absolute  inter- 
est or  life  estate  and  remainder  arises.  The 
deeds  above  mentioned  are  dated  November  15, 
1829,  and  on  the  26th  day  of  December  the  two 
executors,  Boorman  and  Clarke,  and  James 
Smith,  Jeanet,  Hannah,  and  Elizabeth,  and  their 
*husbands,  united  in  a  conveyance  of  [*604 
all  the  remaining  real  estate  to  Robert  Dyson. 

This  deed  recited  on  its  face  that  it  was  made 
by  the  executors  in  pursuance  of  the  power  con- 
tained in  the  will,  for  the  consideration  of  $64,- 
710.59,  paid  by  Dyson  to  Matthew  St.  Clair 
Clarke,  one  of  the  executors.  On  the  same  day 
Dyson,  by  conveyances  to  Jeanet,  Hannah  and 
Elizabeth,  conveyed  to  each  of  them  parts  of 
the  real  estate  so  convened  to  him,  the  three 
deeds  covering  it  all,  reciting  the  consideration 
at  sums  in  each  case  as  near  one  third  of  the 
$64,710.69,  the  consideration  of  the  deed  to 
him,  as'  could  well  be  arranged.  These  were 
all  deeds  purporting  to  convey  the  title  in  fee; 
and  the  property  has  since  passed  into  the 
hands  of  Dona  fide  holders  for  value.  We  do 
not  see  in  these  proceedings  any  reason  to  be- 
lieve that  either  Boorman  or  Matthew  St.  Clair 
Clarke  was  governed  by  a  fraudulent  design. 
No  money  was  received  by  either  of  them.  The 
$64,710.59,  recited  in  the  deed  to  Dyson,  as  paid 
to  Clarke,  was  evidently  merely  nominal,  and 
was  satisfied  by  his  conveyances  the  same  day, 
dividing  the  property  conveyed  to  him  between 
the  three  daughters  of  the  testator.  The  title 
to  all  the  property  came  to  him,  and  the  title  to 
the  specific  portions  of  it  passed  to  them  with- 
out a  dollar  actually  paid,  and  the  whole  of  it 
was  a  plan  carefully  devised  by  a  good  lawyer, 
to  close  up  the  trust  in  the  hands  of  the  exec- 
utors, and  to  partition  the  property  among 
those  supposed  to  be  entitled  to  it.  It  does  not 
appear  that  either  Boorman  or  his  lawyer  ever 
believed  that  the  son  of  Jeanet  Clarke,  then 
alive,  had  any  vested  interest  in  the  property, 
and  they  could  have  had,  therefore,  no  thought 
of  defrauding  him.  It  is  said,  in  opposition  to 
this  view  of  the  matter,  that  the  executors  re- 
quired and  received  a  bond  of  indemnity,  with 
mortgages  upon  the  property,  to  save  them 
harmless  in  regard  to  this  violation  of  their 
trust.  But  we  think  it  sufficiently  appears  by 
the  evidence  that  this  indemnity  had  reference 
to  possibilities  under  supposable  doubtful  con- 
structions of  the  will,  other  than  such  as  gave 
to  G'K)rge  A.  D.  Clarke  any  interest,  cut  off  or 
discharged  by  these  transactions. 

•We  do  not  enter  into  the  question  [•SOS 
whether  the  trustees  so  far  departed  from  their 
obligations  to  him  under  the  will,  as  to  make 
them  lesfally  or  e(juitably  liable  to  him  for  the 
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injury  arising  from  their  misconduct;  but  we 
only  mean  to  say  that  we  do  not  find  in  the 
record  any  evidence  of  positive,  actual  fraud 
with  corrupt  motive,  nor  of  any  effort  to  con- 
ceal what  they  did  from  him,  or  from  anyone 
else  interestea  in  the  transaction. 

The  reason 'for  not  entering  into  the  inquiry 
any  further  is,  that  the  plaintiflfs  come  too  late. 

Whether  we  look  to  the  statutes  of  limita- 
tions of  the  state  of  New  York,  governing  such 
cases  in  that  state,  and,  of  course,  in  this  court; 
or  to  the  more  general  and  universal  doctrines 
of  courts  of  equity  on  the  subject  of  the  lapse 
of  time,  laches,  and  stale  demands,  we  are  of 
opinion  that  this  suit  cannot  be  maintained. 

The  limitation  prescribed  by  the  statutes  of 
New  York  for  the  recovery  of  real  estate  is 
twenty  years  in  an  action  at  law. 

Where  there  is  a  concurrent  jurisdiction  in 
the  courts  of  common  law  and  in  courts  of 
equity,  the  limitation  prescribed  by  the  court 
of  law  shall  govern  the  court  of  equity. 

Bills  for  relief  in  cases  of  trust,  not  cogniza- 
ble by  courts  of  law,  are  to  be  filed  within  ten 
years  after  the  cause  of  action  accrued. 

Bills  for  relief  on  the  ground  of  fraud,  must 
be  filed  within  six  years  after  the  discovery  of 
the  fraud. 

If  this  were  a  suit  to  recover  the  real  estate 
devised  by  the  testator,  the  action  would  be 
barred  at  law  by  the  statute,  because  the  right 
of  action  of  the  plaintiff's  ancestor,  George 
Clarke,  accrued  upon  the  death  of  his  mother, 
in  1847,  and  this  suit  was  commenced  in  1869, 
more  than  twenty  years  afterwards.  The  bill  of 
complaint  does,  in  terms,  ask  this  relief,  that  is, 
the  possession  of  the  property ;  and  though  this 
is  impossible,  because  the  property  has  passed 
beyond  the  control  of  the  defendants,  it  would 
seem  reasonable  that  when  the  plaintiffs  ask,  in 
the  alternative,  for  such  relief  as  the  court  can 
give  instead  of  the  property,  the  same  rule  of 
606*1  limitation  *snoiild  govern  the  courts  of 
equity  as  would  govern  the  courts  of  law;  and 
such  is  the  express  declaration  of  the  New 
York  statute  as  regards  concurrent  remedies 
in  courts  of  law  and  chancery. 

But,  as  we  have  already  shown,  this  is  a  bill 
for  relief,  if  any  relief  can  be  granted,  in  a  case 
of  trust  not  cognizable  in  a  court  of  law.  It  is 
not  for  land  in  possession  of  the  defendant,  nor 
for  money  in  his  possession  received  for  the  use 
of  the  plaintiff's  ancestor,  nor  for  such  money 
which  ought  to  be  in  his  possession,  but  it  is  for 
a  well  defined  violation  of  trust  by  which  plain- 
tiff's ancestor  lost  the  title  to  property  which 
would  otherwise  have  come  to  him  on  the 
death  of  his  mother,  and  in  failing  to  secure  to 
him  his  reversionary  interest,  when  they  con- 
veyed it  as  trustees.  It  is,  therefore,  a  case 
falling  within  the  limitation  of  ten  years  of  the 
New  York  statute;  because  it  is  a  bill  for  re- 
lief in  a  case  of  trust  not  cognizable  at  law. 

It  is  insisted,  however,  that  in  cases  of  fraud- 
ulent violation  of  trust  no  length  of  time  will 
operate  as  a  bar  to  a  suit  in  equity;  and  son^e 
general  expressions  found  in  the  language  of  the 
courts  are  much  relied  on.  Miohoud  v.  Oirod, 
4  How.  604;  Prevost  v.  Gratz,  6  Wheat.  481; 
Bowen  v.  Evans,  2  H.  of  L.  Cas.  281. 

These  authorities  are  all  based  upon  the 
proposition  of  actual  ipteiitional  fraud  prac 
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tised  upon  a  cestui  que  trust  by  his  trustee.    We 
have  already  said  such  is  not  the  case  before  ub. 

The  statute  we  have  referred  to  as  governing 
this  case  makes  no  such  exception,  though  it  is, 
in  terms,  applicable  alone  to  cases  of  trust  and 
to  suits  in  equity. 

That  statute  does,  however,  contain  an  ex- 
ception to  the  general  rule  of  limitation  of  ten 
years,  which  it  prescribes.  It  is  that  bills  for 
relief  on  the  ground  of  fraud  must  be  filed 
within  six  years  after  the  discovery  of  the 
fraud.  The  plaintiffs  contend  that  their  case 
comes  within  the  protection  of  this  clause. 

We  are  favored  by  learned  counsel,  in  answer 
to  this  construction,  with  a  very  forcible  argu- 
ment in  sup^rt  of  the  'proposition  [*507 
that  the  provision  above  recited  is  only  appli- 
cable to  a  case  of  fraud  intentionally  concealed 
by  the  party  committing  it,  from  the  knowl- 
edge of  the  party  injur^,  imtil  the  ordinary 
remedies  would  be  barred  by  the  statute.  The 
argument  and  authorities  cited  in  its  favor  are 
of  great  weight,  and  we  are  not  prepared  to  say 
the  proposition  is  unsound.  We  think,  how^ 
ever,  we  are  relieved  from  the  necessity  of  de- 
ciding it  by  the  facts  in  the  case  before  us. 

We  are  of  opinion  that  the  record  shows  that 
George  Clarke  had  such  knowledge  or  notice 
of  his  rights  under  the  will,  and  of  the  trans- 
actions of  the  trustees  now  complained  of,  as 
precludes  his  heirs  from  setting  up  ignorance 
of  these  transactions. 

It  appears  that  as  agent  for  his  mother  in  the 
year  1843,  when  he  must  have  been  twenty- 
eight  years  old,  he  went  to  New  York  to  com- 
plete the  sale  of  five  different  parcels  of  the 
land  conveyed  tj^  I>yson  to  his  mother.  At  his 
request  L.  B.  Woodruff  acted  as  counsel,  and 

?repared  the  conveyances  to  the  purchasers, 
hese  conveyances  he  carried  to  Washington, 
where  they  were  executed  by  his  mother,  and  by 
Matthew  St.  Clair  Clarke  as  trustee,  and  were 
witnessed  by  him,  and  carried  back  by  him  to 
New  York  for  delivery.  At  least  two  of  Ihe 
purchasers  declined  to  complete  the  purchase 
on  the  ground  of  a  defect  of  title  growing  out 
of  the  construction  of  the  clause  of  the  will  of 
his  grandfather,  which  is  here  in  dispute.  This 
difficulty  was  explained  to  Woodruff,  his 
mother's  counsel,  and  to  him.  It  had  relation 
to  his  own  connection  with  the  will,  and  it  re- 
lated directly  to  the  question  whether,  under 
the  circumstances  that  he  was  then  in  exist- 
ence, and  had  attained  the  age  of  twenty-one 
years,  his  mother's  interest  in  the  property  was 
a  life  estate  or  a  fee  simple  title.  Counsel  for 
purchasers  advised  their  clients  to  accept  the 
title,  if  George  A.  D.  Clarke  would  execute  a 
deed  of  grant  or  release  to  the  lots,  and  he  did 
so,  warranting  the  title.  It  is  not  clear  wUether 
the  will  of  his  grandfather  was  present  during 
these  discussions.  But  it  is  clear  that  extracts 
from  the  will  were  used.  That  he  was  fully  in- 
formed that  he  was  referred  to  in  the  will  in 
such  a  manner  'as  made  prudent  coun-  [*608 
sel  require  a  conveyance  of  his  rights  before 
they  would  advise  their  clients  to  pay  for  and 
accept  the  title  conveyed  by  his  mother,  and  by 
Matthew  St.  Clair  Clarke,  the  executor  of  that 
will.  The  will  itself,  with  all  the  deeds  on 
which  the  title  depended,  was  of  record,  and  ac- 
cessible to  him  without  difficulty.  The  value  of 
the  property  conveyed  by  the  five  i&tda  which 
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he  witnessed,  and  in  regard  to  which  he  acted 
as  his  mother's  agent  in  delivering  them,  and 
rH»eiving  the  money,  was  considerable.  The  con- 
sideration of  the  five  deeds  amounted  to  $7,515. 

This  money  passed  through  his  hands  and  he 
signed  deeds  parting  with  nis  interest  to  per- 
fect the  title  in  the  only  cases  in  which  he  was 
asked  to  do  so.  At  this  time  both  Boorman 
and  M.  St.  Clair  Clarke  were  alive.  He  lived 
twelve  years  after  this,  during  eight  years  of 
which  time,  after  his  mother's  death,  all  his 
rights  were  perfect,  and  his  cause  of  action 
against  them  free  from  obstruction.  But  dur- 
ing all  this  time  he  asserted  no  claim.  If  he 
had  rights  he  was  content  to  waive  them. 
There  was  nothing  to  prevent  his  fullest  inves- 
tigation into  all  the  transactions  now  com- 
plained of.  His  attention  had  been  called  to  his 
interest  under  the  will;  to  the  nature  of  his 
mother's  title;  to  the  fact  that  able  lawyers 
considered  him  as  having  an  interest  in  the 
property  under  that  will,  yet  he  lived  for  more 
than  ei^ht  years  after  his  mother's  life  interest 
had  expired  and  asserted  no  claim.  His  children 
cannot  now,  twenty  years  after  this,  be  heard 
to  say  that  he  was  in  such  ignorance  of  his 
rights  that  the  curative  influence  of  statutes  of 
repose  shall  not  operate  against  him  and  them. 

We  think  it  is  equally  clear,  upon  the  general 
principles  by  which  courts  of  equity  are  gov- 
erned in  regard  to  lapse  of  time  as  a  bar  to  re- 
lief, that  plaintiffs  come  too  late.  The  acts  of 
the  trustees,  of  which  complaint  is  made,  were 
completed  in  1829,  forty  years  before  the  suit  is 
commenced  for  a  redress  of  the  wrong  then  done 
to  plaintiffs'  father.  During  twenty-two  years 
of  that  time  his  right  and  the  right  of  his  chil- 
dren to  bring  suit  was  without  obstruction  or 
hindrance.  Within  that  time  the  party  in- 
609*]  jured,  the  party  who  •committed  the 
wrong,  and  all  others  engaged  in  the  transac- 
tion, died.  The  testator  of  defendants,  the  per- 
sons whose  estate  is  to  be  charged  if  plaintiffs 
recover,  was  the  last  of  these  to  depart,  and  it 
would  almost  seem  as  if  the  delay  until  he  who 
could  best  explain  all  that  needed  explanation, 
and  could  most  effectually  defend  his  own  part 
in  the  transaction,  had  passed  away,  was  in- 
tentional. 

The  fact  that  these  transactions  had  relation 
to  a  trust,  does  not  in  this  instance  take  the 
case  from  within  the  influence  of  those  salu- 
tary principles  intended  to  give  protection 
against  stale  claims. 

It  may  be  conceded  that,  so  long  as  a  trustee 
continues  to  exercise  his  powers  as  trustee  in 
regard  to  property,  that  he  can  be  called  to  an 
account  in  regard  to  that  trust.  But  when  he 
has  parted  with  all  control  over  the  property, 
and  nas  closed  up  his  relation  to  the  trust,  and 
no  longer  claims  or  exercises  any  authority  un- 
der the  trust,  the  principles  which  lie  at  the 
foundation  of  all  statutes  of  limitation  assert 
themselves  in  his  favor,  and  time  begins  to 
cover  his  past  transactions  with  her  mantle  of 
repose.  Such  is  the  case  before  us.  With  the 
transfer  of  the  title  of  tne  property  in  1829, 
Mr.  Boorman  intended  to,  and  did,  terminate 
his  trust  relation  to  that  property.  If  there 
was  any  claim  against  him  after  that,  which 
could  be  asserted  by  plaintiffs'  father,  it  was  a 
claim  for  a  wrong'  then  done  him,  and  not  a 
claim  as  of  an  existing  relation  of  trustee  and 
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cestui  que  trust.  The  act  of  Mr.  Boorman, 
many  years  after,  in  disposing,  as  executor  of 
the  will,  of  $50  of  corporation  stock  discovered 
to  belong  to  the  estate,  neither  waived  nor  rec> 
ognized  as  existing,  any  such  relation.  Every 
principle  of  justice  and  fair  dealing,  of  the 
security  of  rights  Ion?  recognized,  of  repose  of 
society  and  the  intelligent  administration  of 
justice,  forbids  us  to  enter  upon  an  inquiry  into 
that  transaction  forty  years  after  it  occurred, 
when  all  the  parties  interested  have  lived  and 
died  without  complaining  of  it,  upon  the  sug- 

?:e6tion  of  a  construction  of  the  will  different 
rom  that  held  by  the  parties  concerned,  and 
acouiesced  in  by  them  through  all  this  time. 
The  decree  of  the  Circuit  Court  is  affirmed. 


SIDNEY  L.  CHAFFEE  et  al,  Plffs.  in  Err,, 

V, 

UNITED  STATES. 
(See  S.  C.  18  Wall.  516-646.) 

Debt  for  statutory  penalty — joint  Uahility-^ 
severance — private  entries,  when  evidence^ 
canal  collector's  hooks  as  evidence — improper 
instruction, 

1.  The  action  of  debt  lies  for  a  statutory  penal- 
ty, because  the  sum  demanded  is  certain,  but 
though  in  form  ew  contractu,  it  is  founded  in  fact 
upon  a  tort 

2.  There  is  no  necessity  of  establishing  a  Joint 
liability  in  such  cases  against  all  the  defendants ; 
it  l6  sufficient  if  the  liability  of  any  of  them  be 
shown.  Judgment  may  be  entered  against  some  and 
in  favor  of  the  others,  precisely  as  though  the  ac- 
tion were  in  form  as  well  as  in  substance,  e»  delicto. 

8.  Entries  made  by  private  parties  are  not  ad- 
missible in  evidence,  unless  they  were  made  con- 
temporaneously with  the  facts  to  which  they  re- 
late, by  iterties  having  personal  knowledge  of  the 
facts ;  and  are  corroborated  by  their  testimony,  if 
living  and  accessible,  or  by  proof  of  their  hand- 
writing, If  dead,  Insane  or  beyond  reach. 

4.  Certificate  books  of  canal  collectors  are  not 
admissible  to  show  the  quantity  of  distilled  spirits 
produced  from  defendant's  distillery  and  shipped 
over  the  canal. 

5.  In  an  action  to  recover  a  statutory  penalty, 
it  is  error  for  the  court  to  instruct  the  jury,  In 
substance,  that  the  government  need  onlv  prove 
that  the  defendants  were  presumptively  guilty,  and 
the  du^  thereupon  devolved  upon  them  to  estab- 
lish their  innocence,  and  if  they  did  not,  they  were 
guilty  beyond  a  reasonable  doubt. 

[No.  193.] 
Argued  Jan,  15, 16, 1874,  Decided  Mar,  S,  1874, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  case  is  stated  by  the  court. 

Messrs,  Geo.  Hoadley,  Edgar  M,  Johnson, 
J,  D,  Cow  and  John  F.  Follett»  for  plaintiffs 
in  error: 

As  to  the  errors  in  the  charge: 

In  substance  the  charge  was  this,  that  while 
in  the  end  the  government  must  prove  its  claim 
beyond  a  reasonable  doubt;  yet  if,  before  the 
defendants  gave  any  proof,  it  made  out  a  plaus- 
ible, reasonably-proved  case,  so  far  established 
as  to  call  for  explanation  as  to  any  material 
part  of  its  claim,  then  if  the  defendants  failed 
to  produce  their  books  and  to  testify  in  their 
own  exculpation,  the  law  presumed  against 
them,  resolving  all  doubts  adversely  to  their 
defense,  and  all  reasonable  doubts  having  been 
thus  removed  by  their  fatal  omission  to  prove 
their  innocence  by  their  own  testimony  ^nd 

NoTB. — A  parttf's  hooka  of  account  as  evidence 
in  his  own  favor — see  pote,  52  h,  B.  A.  546. 
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their  books,  it  became  the  duty  of  the  jury  to 
resolve  all  doubts  against  the  defendantSi  in 
ascertaining  the  amount  of  the  penalty  to  be 
assessed,  by  starting  with  the  government's 
prima  facie  case  for  $760,000,  or  whatever  other 
sum  such  case  established,  and  marking  out  any 
or  all  of  it,  as  far  only  as  the  jury  could  do  so 
without  any  doubt  or  hesitation.  This  is  no 
caricature,  but  a  fair,  just,  and  even  favorable 
summary  of  the  charge  and,  in  view  of  it,  we 
cannot  believe  that  the  verdict  it  constrained 
establishes  even  a  reasonable  suspicion  of  the 
defendant's  guilt;  certainly  not  so  much  re- 
quires that  conclusion  as  the  new  trial  granted 
bv  Judge  Leavitt  after  the  first  verdict,  proves 
their  innocence.  For  such  a  charge  seems  to  us 
to  deserve  the  condemnation,  that  it  substan- 
tially withdrew  from  the  defendants  their  ctm- 
stitutional  right  of  trial  by  jury,  and  conveyed 
what,  at  common  law  and  in  equity,  would  have 
been  their  protection,  viz.:  the  right  to  refuse 
to  testify  to  their  own  conviction,  into  the  ma- 
chinery for  their  sure  destruction;  actxially 
placing  them  in  no  better  position  than  if  they 
had  failed  to  plead  and  the  jury  had  been  sworn 
to  assess  the  debt  and  damages  upon  default. 

Let  lis  examine  the  errors  of  this  charge  in 
detail. 

1.  It  erred  in  relieving  the  government  from 
the  burden  of  proof,  and  in  imposing  it  upon 
the  defendants. 

Judge  Emmons  seems  to  have  reco^ized  the 
rule  established  in  The  U,  8,  v.  The  Burdett,  9 
Pet.  682,  that,  in  cases  of  this  kind  the  defend- 
ant must  be  proved  guilty  beyond  a  reasonable 
doubt;  but  the  value  of  this  recognition  was 
destroyed  by  his  adoption  of  the  d^rine,  that 
if  the  jury  believes  the  defendant  had  'Vithin 
his  reach  that  power"  (of  explanation)  ''and 
failed  to  explain,  this,  without  exception,  by 
presumption  of  law,  authorizes  a  jury  to  re- 
solve all  doubts  against  him."  This  he  may 
have  thought  was  imposing  the  burden  of  ex- 
planation only,  and  something  less  than  a 
change  in  the  burden  of  proof,  but  we  cannot 
make  the  distinction. 

'The  presimiption  of  law  is,  that  client  and 
counsel  nave  deliberately,  and  with  full  knowl- 
edge of  the  law  and  all  its  presumptions, 
el^sted  to  withhold  this  proof." 

This  charge  relieved  the  government  from 
the  duty  of  proving  its  case  at  all,  unless  proof 
enough  to  call  for  explanation  was  compliance 
therewith. 

We  always  before  supposed  that,  in  such 
cases,  the  defendants  mignt  rely  upon  the  weak- 
ness of  their  antagonist's  case,  but  now  it  seems 
that  that  reasonable  rule  is  to  be  reversed.  The 
amount  of  testimony,  according  to  this  doc- 
trine, required  to  convict,  is  a  plausible,  reason- 
ably proved  case.  Then,  although  the  'plausi- 
ble, reasonable  case,"  falls  sho?b  of  that  full 
proof  which  the  law  demands,  in  an  action  so 
nighly  penal  as  this,  yet,  if  the  jury  believe 
from  the  facts  that  the  defendant  has  within  his 
reach  the  power  of  explanation,  the  burden  of 
explanation  is  cast  on  him,  and  he  may  no 
longer  remain  silent,  for  if  he  docs,  the  "plausi- 
ble, reasonably  proved  case"  ripens,  witnout  a 
word  of  further  proof,  into  "demonstrative 
certainty." 

But  if  the  case  of  The  U.  8.  v.  The  Burdett 
applies,  something  more  was  necessary  in 
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such  a  case  than  to  establish  "a  plausible,  rea- 
sonably proved  case,"  or  a  case  otlling  for  ex- 
planation. And  if  that  case  be  not  appUoable, 
and  the  government  were  not  bound  to  prove 
its  case  true  beyond  a  reasonable  doubt,  still 
the  burden  was  on  it  to  prove  it,  not  merely  to 
raise  a  suspicion  of  the  defendsjit's  guilt. 

In  Ogiltree  v.  8tate,  28  Ala.  693,  it  was  held 
that  "under  an  indictment  for  an  assault  with 
intent  to  murder,  a  charge  which  selects  a  por- 
tion only  of  the  facts  disclosed  bv  the  testi- 
mony, and  instructs  the  jury  that  if  these  fad^ 
are  proved,  the  law  presumes  that  the  act  was 
malicious,"  and  "that  the  defendant  intended 
to  kill,"  is  erroneous^  because  it  shifts  the  bur» 
den  of  proof. 

In  the  printed  argument  addressed  to  Judge 
Emmons,  upon  the  motions  for  new  trial  and 
in  arrest  of  judgment,  the  district  attorney 
contended  that  the  burden  of  proof  might  ana 
actually  did  shift.  But  the  rule  is  firmly 
established  to  the  contrary. 

Powers  V.  Ruaaell,  13  Pick.  69;  Delano  v. 
Bartlett,  6  Cush.  364;  Bridge  Co,  v.  Butler,  2 
Gray,  130;  Tourtellot  v.  Roaebrook,  11  Met.  460. 

Nor  does  establishing  a  prima  fade  case,  in 
a  criminal  prosecution,  change  the  burden  of 
proof. 

8tate  T.  Flye,  26  Me.  312;  Com,  v.  Kimball, 
24  Pick.  373;  Ogiltree  v.  8tate,  28  Ala.  693; 
8tballov)  V.  8taie,  22  Ala.  20;  1  Ben.  L.  Or. 
Gas.  303. 

2.  There  were  no  presumptions,  either  of 
law  or  fact,  which  imposed  upon  these  defend- 
ants the  duty  of  explanation. 

If  there  were,  then  they  attach  to  the  case  to 
the  defendants'  prejudice  when  the  government 
rested;  for  the  basis  of  any  presumptions  that 
applied  was,  as  the'  court  stated,  the  appear- 
ance of  ability  on  the  part  of  the  defense  to 
solve  doubts  which  the  prosecution  had  raised. 
The  fact  that  the  defendants  did  not  solve  the 
doubts  could  not  operate  to  their  disadvantage, 
unless  they  were  oound  to  solve  the  doubts. 
That  they  introduced  secondary  evidence,  could 
only  damage  them,  if  required  by  law  to  pre- 
sent primary. 

"To  take  presumptions,"  said  Lord  Stowell 
in  Evana  y.  Evana,  8  Hagff.  105,  "to  swell  an 
equivocal  and  ambiguous  met  into  a  criminal 
fact  would,  I  take  it,  be  an  entire  misapplica- 
tion of  the  doctrine  of  presumption." 

"No  one  is  required,''  said  liord  Tenterden 
in  Rex  v.  Burdett,  4  B.  &  Aid.  140,  "to  explain 
or  contradict,  until  enough  has  been  proved 
to  warrant  a  reasonable  and  just  conclusion 
against  him,  in  the  absence  of  explanation  or 
contradiction." 

In  8tate  y.  Cameron,  40  Vt.  566,  Judge  Steele 
says: 

"In  the  great  body  of  eases,  no  wise  prac- 
titioner would  permit  his  client,  whether  he 
believed  him  guilty  or  innocent,  to  testify 
when  upon  tri^  on' a  criminal  charge." 

Hill,  Ev.  S  61 ;  Greenl.  Ev.  §  14. 

We  do  not  deny  that  the  omission  of  the 
defendant  to  explain  may  be  fairly  considered 
by  the  jury. 

Amer.  Gr.  L.  §  743. 

But  whatever  weight  the  jury  may  find  in 

such  nonproduction,  it  cannot,  as  it  seems  to 

us,  be  the  basis  of  the  presumption  of  any  kind. 

Its  weight  depends  upon  many  collatenil  dr- 
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cumstances,    and    must   be   governed   by   the 
peculiar  relations  to  the  case. 

In  the  next  place,  let  us  consider  what  it  was 
that,  in  the  opinion  of  the  court,  led  to  a  pre- 
sumption of  the  defendants'  guilt.  It  was 
their  omission  to  testify,  or  to  produce  their 
books.     With  regard  to  these,  we  claim: 

That  the  omission  to  produce  books  and 
papers  does  not  justify  a  presumption  a^inst 
a  defendant,  where  the  anus  probandi  is  not 
upon  him. 

The  case  relied  upon  to  prove  the  contrary 
is  Clifton  V.  U.  8.  4  How.  242,  where  the  onus 
probandi  was  on  the  claimant,  and  he  was, 
therefore,  bound  to  produce  the  best  evidence. 

Hanson  v.  Eusta,ce,  2  How.  653;  see  1  Tayl. 
Ev.  §  102;  1  Greenl.  Ev.  §  37;  Life  and  F%re 
Ins.  Co.  V.  Mechanics*  Ins.  Co.  7  Wend.  33. 

Nor  did  the  omission  of  the  defendants  to 
testify  require  or  justify  any  conclusion  against 
them. 

Until  July  2,  1864,  parties  were  not  allowed 
to  testify  in  their  own  behalf  in  the  Federal 
courts.  The  permission  to  do  so  was  accorded 
in  these  words,  by  the  proviso  to  the  3d  section 
of  the  appropriation  bill,  then  approved,  13 
Stat,  at  L.  351: 

"Providedy  That,  in  the  courts  of  the  United 
States,  there  shall  be  no  exclusion  of  any  wit- 
ness on  account  of  color,  nor  in  civil  actions 
because  he  is  a  party  to  or  interested  in  the 
issue  tried." 

Is  this  act  to  be  so  construed,  that  in  an 
action  for  a  penalty,  if  the  defendant  does  not 
testify,  he  shall  be  presumed  guilty? 

Such  construction  manifestly  puts  a  stress 
upon  the  party,  which  the  law  does  not,  in  its 
letter  at  least.  It  does  not  .say  he  shall  testify, 
but  that  he  may  testify.  To  give  it  this  con- 
struction is,  therefore,  practically  to  amend  it ; 
to  substitute  for  the  permission,  a  mandate; 
to  require  the  party  to  speak  where  the  law 
allowed  him  to  remain  silent. 

Nor  is  this  all.  It  is  an  amendment,  which, 
put  in  direct  terms.  Congress  would  have  been 
extremely  \inlikely  to  adopt,  because  contrary 
to  public  policy  and  to  the  settled  principles  of 
jurisprudence  in  England  and  America. 

First.  To  public  policy;  for  what  is  clearer 
than  that  the  public  has  no  interest  in  requir- 
ing the  exposure  of  the  innocent  to  the  trials  of 
such  a  position,  in  which  he  is  extremely  likely 
to  be  misunderstood  and  disbelieved,  or  the 
guilty  to  the  temptation  to  commit  perjury. 

See  40  Vt.  566,  where  the  true  policy  of  the 
subject  is  well  stated;  State  v.  Cameron,  1 
Greenl.  Ev.  §  386;  People  v.  Tyler,  36  Cal. 
622 ;  People  v.  Anderson,  39  Cal.  703 ;  State  v. 
Bartlett,  55  Me.  200. 

Second.  To  the  well  settled  principles  of  ju- 
risprudence in  England  and  America.  As  these 
are  founded  on  the  very  policy  just  considered, 
this  is  only  a  different  form  or  continuation  of 
the  same  argument.  Among  these  principles, 
none  is  better  settled  than  that  no  witness  shall 
be  compelled  to  testify,  where  the  answer  will 
subject  him  to  forfeiture  of  his  estate. 

1  Greenl.  Ev.  §  463;  Ad.  Eq.  2,  343;  U.  fif.  v. 
Bank,  1  Pet.  100;  Scovil  v.  Baldwin,  27  Conn. 
316. 

3.  If  any  presumptions  were  to  be  drawn 
from  the  silence  of  the  defendants  and  their  1 
non production   of  the  books,   they  were  pre 
sumption  of  fact,  not  of  law. 
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Whart.  Am.  Cr.  Law,  %  729;  1  Greenl.  Ev. 
§  44;  Dickins  v.  Mahana,  21  How.  276,  16  L  ed. 
158;  Blackburn  v.  Crawford,  3  Wall.  176,  18 
L.  ed.  186;  U.  8.  v.  Gilbert,  2  Sunm.  76;  State 
V.  Barrett,  65  Me.  200;  Tompkins  v.  State,  32 
Ala.  569;  Methard  v.  State,  19  Ohio  St.  363. 

4.  Were  there  any  such  presumption, 
its  effect  would  be  disputable,  and  not  conclu- 
sive of  the  defendants^  guilt.  Gordon  ▼.  Peo- 
ple, 33  N.  Y.  501. 

5.  The  court  erred  in  withdrawing  the 
case,  or  at  least  substantial  portions  of  it,  from 
the  jury. 

Messrs.  Geo.  H,  Williams,  Atty,  Gen,,  and 
S.  F.  Phillips,  Solicitor  Gen.,  for  defendant 
in  error.  , 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  numerous  errors,  alleged  for  the  reversal 
of  the  judgment  in  this  case,  divide  themselves 
as  stated  by  coimsel,  into  three  classes:  those 
which  arose  upon  the  overruling  of  the  demur- 
rer and  the  motion  in  arrest  of  judgment; 
those  which  arose  at  the  trial  upon  the  admis- 
sion of  testimony,  and  those  which  arose  upon 
the  instructions  of  the  court  to  the  jury. 

The  action  is  debt,  to  recover  the  penalty 
prescribed  by  the  48th  section  of  the  revenue 
act  of  June  30,  1864,  against  the  defendants,  for 
having  in  their  possession  certain  distilled 
spirits  for  the  purpose  of  sale,  with  the  design 
to  avoid  the  duties  imposed  thereon.  The  dec- 
laration alleges  in  its  third  count,  which  is  the 
only  one  upon  which  the  government  relies,  the 
other  two  having  been  abandoned,  that  the  de- 
fendants were  licensed  and  engaged  in  business 
as  distillers  of  spirits,  between  February  1, 1865, 
and  September  1,  1866,  at  Tippecanoe,  county 
of  Miami,  in  the  fourth  collection  district  of 
Ohio;  that  they  were  thereby  bound  to  pay  all 
the  taxes  imposed  upon  them,  their  business 
and  property,  and  to  comply  with  the  act  of 
Jime  30,  1864,  to  provide  internal  revenue,  and 
the  acts  amendatory  thereof,  relating  to  their 
business  and  distilled  spirits  manufactured  by 
them ;  that,  nevertheless,  to  evade  the  payment 
of  their  just  and  lawful  taxes  and  the  provi- 
sions of  the  act  of  Congress,  they  did  between 
those  dates  unlawfully,  knowingly,  and  fraudu- 
lently have  in  their  custody  and  possession  and 
under  their  control,  two  hundred  thousand  gal- 
lons of  distilled  spirits,  distilled  at  their  distil- 
lery, each  of  which  was  subject  to  a  tax  of  $2, 
for  the  purpose  of  selling  the  saifae  with  the  de- 
sign of  avoiding  the  payment  of  the  duties  im- 
posed by  law  thereon ;  and  that  the  defendants 
did,  from  time  to  time,  unlawfully  and  fraudu- 
lently sell,  dispose  of  and  remove  the  same  in 
such  manner  that  the  Hen  of  the  United  States 
for  the  duties  imposed  was  lost,  and  the  taxes 
remain  unpaid;  and  that  thereby  the  defend- 
ants forfeited  and  became  liable  to  pay  the 
United  States  the  penalty  of  $800,000,  double 
the  amoimt  of  the  taxes;  for  which  an  action 
had  accrued. 

To  this  declaration  the  defendants  demurred 
generally,  that  it  was  insuflScient  in  law.  Th< 
object  of  the  demurrer  was  to  raise  the  ques- 
tion, whether  the  penalty  prescribed  by  the 
48th  section  of  the  act  of  1864,  was  intended  to 
apply  to  any  person  except  those  in  whose  pos- 
session,, custody,  or  control  the  goods  wero 
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found  and  seized,  and  who  then  held  them  for 
the  purpose  of  sale,  with  design  to  avoid  the 
payment  of  the  duties.  The  section  enacts: 
1.  That  all  dutiable  goods  found  in  the  posses- 
sion or  custody  or  within  the  control  of  any 
person  for  the  purpose  of  being  sold  or  removed 
by  such  person  in  fraud  of  the  internal  revenue 
laws,  or  with  design  to  avoid  payment  of  the 
duties,  may  be  seized  by  any  collector  or  deputy 
collector  who  shall  have  reason  to  believe  that 
the  same  are  thus  possessed,  and  that  the  same 
shall  be  forfeited  to  the  United  States.  2.  That 
all  articles  of  raw  materials  found  in  the  pos- 
session of  any  person  intending  to  manufacture 
the  same  for  the  purpose  of  being  sold  in  fraud 
of  the  laws,  or  with  design  to  evade  the  pay- 
ment of  the  duties,  and  all  tools,  implements, 
instruments,  and  personal  property  in  the 
building  where  the  goods  are  manufactured,  or 
in  its  yard  or  inclosures,  intended  to  be  used 
in  the  manufacture  of  the  raw  materials,  may 
also  be  seized  by  any  such  collector  or  deputy 
collector,  and  that  the  same  shall  also  be  for- 
feited to  the  United  States.  3.  That  any  per- 
son who  shall  have  in  his  custody  or  possession 
any  such  dutiable  goods,  for  the  purpose  of  sell- 
ing the  same  with  the  design  of  avoiding  the 
518*]  payment  •of  duties  imposed  thereon, 
shall  be  liable  to  a  penalty  of  $500,  or  not  less 
than  double  the  amount  of  duties  fraudulently 
attempted  to  be  evaded,  to  be  recovered  in  any 
court  of  competent  jurisdiction. 

The  section  is  accompanied  with  a  clause 
providing  for  the  disposal  of  the  property 
seized  when  liable  to  perish,  or  to  become 
greatly  reduced  in  value  by  keeping,  or  when  it 
cannot  be  kept  without  great  expense. 

It  will  be  thus  seen  that  the  section  author- 
izes the  forfeiture  of  dutiable  goods  when  held 
for  sale  with  design  to  avoid  the  payment  of  the 
duties  imposed  thereon,  and  of  the  raw  materi- 
als and  tools  intended  for  use  in  the  manufac- 
ture of  such  ^oods,  and  imposes  a  penalty  upon 
the  person  who,  with  that  purpose  and  design, 
637*]  has  the  goods  *in  his  possession  or  cus- 
tody, or  imder  his  control.  It  is  the  possession 
with  the  unlawful  purpose  that  the  act  was  in- 
tended to  reach  by  a  forfeiture  of  the  goods 
foirnd  with  the  party,  and  the  punishment  ol 
such  party.  The  defendants  contend  that  such 
possession  must  exist  when  the  seizure  is  made ; 
the  government  insists  that  it  is  immaterial 
when  the  possession  existed,  if  it  was  accom- 
panied at  the  time  with  the  unlawful  purpose. 

When  this  case  was  argued  the  court  con- 
sisted only  of  eight  judges,  and  upon  the  ques- 
tion raised  by  the  demurrer  they  are  equally 
divided  in  opinion  and,  therefore,  no  decision 
can  he  had  thereon. 

It  does  not  appear  by  the  record  on  what 
special  grounds  the  motion  in  arrest  of  the 
judgment  was  made,  but  it  was  assumed  in  the 
argument  of  counsel  that  not  only  the  question, 
which  we  have  already  mentioned  as  arising 
upon  a  demurrer,  was  presented  on  the  motion, 
but  also  the  further  question,  whether  the  ac- 
tion, being  debt  against  several,  and  the  plea 
being  nil  debet,  judgment  could  be  entered 
against  any  less  than  the  whole  number  sur- 
viving, except  upon  a  plea  of  personal  disabil- 
ity of  the  acquitted  defendant,  not  inconsistent 
with  the  truth  of  the  original  declaration,  such 
as  coverture,  infancy,  or  bankruptcy.  The  ac- 
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tion  was  originally  brought  ajntinat  four  de- 
fendants. Highland  Chaffee,  Sidney  Chaffee, 
William  Chaffee,  and  Hutchins,  who  are  de- 
scribed as  late  partners  doing  business  under 
the  firm  name  of  H.  D.  Chaffee  &  Co.  During 
the  progress  of  the  cause  Highland  Chaffee  died. 
William  Chaffee  pleaded  that  he  was  not,  at  the 
time  designated  in  the  declaration,  or  at  any 
other  time,  a  member  of  the  firm  of  H.  D.  Chaf- 
fee &  Co.,  or  interested  in  its  business,  and  on 
the  trial  the  plaintiffs  abandoned  their  claim 
against  him  and  allowed  jud^aent  to  pass  in 
his  favor.  Sidney  Chaffee  and  Hutchins  pleeuled 
both  not  guilly,  and  nil  debet,  and  the  verdict 
of  the  jury  was  that  the  defendants  owed  the 
plaintiffs  the  sum  of  $235,680,  in  manner  and 
form  as  they  had  complained  against  them. 
Now,  the  argument  is,  that  as  the  declaration 
•alleges  a  joint  liability  of  all  the  de-  [*538 
fendants,  the  plea  of  nil  debet  by  two  of  them — 
that  they  were  not  indebted  to  the  plaintiffs  in 
manner  and  form  as  alleged — puts  in  issue  such 
joint  liability,  and  the  &ding  against  the  two 
with  the  acquittal  of  the  other,  showed  that  the 
plea  of  nil  debet  was  true,  and  that  there  was 
no  such  joint  liability,  but  the  contrary  estab- 
lished; and,  therefore,  the  judgment  should  be 
arrested.  The  answer  to  the  argument  is,  that 
the  rule  stated  as  to  the  effect  of  the  plea  of  nil 
debet  only  applies  where  the  action  is  debt  up<ni 
a  simple  contract.  The  action  of  debt  lies  for 
a  statutory  penalty,  because  the  sum  demanded 
is  certain,  but  though  in  form  ew  contractu,  it 
is  founded  in  fact  upon  a  tort.  The  necessity 
of  establishing  a  joint  liability  in  such  cases 
does  not,  therefore,  exist;  it  is  sufficient  if  the 
liability  of  any  of  the  defendants  be  shown. 
Judgment  may  be  entered  against  them  and  in 
favor  of  the  others,  whose  complicity  in  the 
offense  for  which  the  penalty  is  prescribed  it 
not  proved,  precisely  as  though  the  action  were 
in  form  as  well  as  in  substance  ew  delicto. 

The  testimony  admitted  on  the  trial,  to  which 
the  defendant  specially  excepted,  consisted  of 
the  certificate  books  of  certain  collectors  of  tolls 
on  the  Miami  canal.  That  canal  extends  from 
Cincinnati  to  Toledo,  in  Ohio,  passing  through 
Tippecanoe.  The  nearest  collector's  office  noith 
of  tnis  place  was  at  Piqua ;  the  nearest  south  of 
it  was  at  Da3rton.  Between  these  points  there 
were  four  distilleries,  three  besides  that  of  the 
defendants.  The  canal  belongs  to  the  state,  but 
was  leased  in  1861  to  private  parties  for  ten 
years,  which  term  was  extended,  in  1867,  for 
ten  years  more.  The  act  of  the  legislature  au- 
thorizing the  lease  provided  that  it  should  vest 
in  the  lessees  such  rights,  privileges,  and  fran- 
chises then  exercised  by  the  state,  as  might  be 
necessary  to  manage,  control,  and  keep  in  re- 
pair the  canal  and  collect  tolls  for  its  naviga- 
tion, with  the  right  to  appoint  superintendents 
and  collectors,  who  should  exercise  the  same 
power  and  authority  in  the  collection  of  tolls 
and  water  rents  and  the  levy  of  fines,  as  could 
then  be  exercised  by  similar  officers  and  agents 
appointed  by  the  state;  and  that  the  lessees 
•should  be  governed  by  the  rules  and  [*539 
regulations  for  navigating  the  canals  then  in 
force,  subject  to  such  alterations  as  might  there- 
after be  established  by  law.  By  an  act  of  the 
state  then  in  force,  passed  in  1840,  entitled  "An 
Act  to  Provide  for  the  Protection  of  the  Canals 
of  the  State  of  Ohio,  the  Regulation  of  the  Nav- 
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igation  thereof,  and  for  the  Collection  of  Tolls/' 
approved  March  28,  1840,  no  boat  or  float  wa» 
allowed  to  start  on  a  voyage  on  the  canal  with- 
out having  a  clearance  from  the  collector  at 
the  nearest  point  of  departure,  or  to  pass  any 
collectors'  office  on  the  canal  without  produc- 
ing the  clearance  with  its  bills  of  lading.  In 
order  to  obtain  the  clearance,  the  master  of  the 
boat  or  float  was  required  to  present  the  bills 
of  lading  to  the  collector,  and  before  it  could  be 
issued,  it  was  the  duty  of  the  collector  to  make 
out  from  the  bills  of  lading,  in  a  book  to  be 
provided  for  that  purpose,  a  certificate  contain- 
ing a  description  of  tne  articles  composing  the 
cargo  of  the  boat  or  float,  properly  classified 
and  designated  with  reference  to  the  rates  and 
amount  of  tolls  chargeable  thereon;  and  that 
certificate  was  to  be  signed  by  the  master  and, 
if  required,  its  correctness  was  to  be  attested 
by  his  oath  or  affirmation.  On  the  arrival  of 
the  boat  or  float  at  its  place  of  destination,  no 
part  of  the  cargo  could  be  unladen,  landed,  or 
removed  from  the  canal  until  the  clearance  and 
bills  of  lading  were  presented  to  the  collector 
at  the  place  and  his  permit  obtained. 

It  was  proved  on  the  trial  that,  between  the 
dates  mentioned  in  the  declaration,  the  defend- 
ants had  paid  taxes  on  over  six  thousand  bar- 
rels of  whisky  manufactured  by  them.  But  the 
plaintiffs  endeavored  to  prove  that  a  larger 

?[uantity  was  transported  by  vessel  or  rail 
rom  Tippecanoe  between  these  dates,  and  that 
there  was  no  other  distillery  at  that  place,  ex- 
cept the  one  owned  by  the  defendants,  from 
which  it  could  have  been  received;  and  thus 
show  that  the  defendants  had  had  in  their  pos- 
session or  custody,  within  that  period,  distilled 
spirits  for  sale,  with  the  design  of  avoiding  the 

Sayment  of  duties  thereon,  as  alleged  in  the 
eclaration.  For  this  purpose  they  gave  in  evi- 
dence, against  the  objection  of  the  defendants, 
the  certificate  books  of  the  collectors  of  tolls  at 
540*]  *Piqua,  above  Tippecanoe,  and  at  Day- 
ton below  it,  and  also  a  certificate  book  kept 
by  the  collector  at  Cincinnati,  showing  the  ar- 
rivals of  freight  at  that  port.  The  certificates 
stated  the  place  from  which  the  whisky  was  re- 
ceived and  its  quantity,  but  not  the  parties  to 
whom  it  belonged  or  by  whom  it  was  shipped. 
The  collector  at  Dayton  testified  as  to  the 
sources  of  information  from  which  he  made  up 
the  certificates,  and  it  was  admitted  that  the 
collectors  at  the  other  points  would  testify  sub- 
stantially to  the  same  effect  as  to  the  sources  of 
the  information  on  which  they  acted.  These 
were  generally  the  freight  bills  presented  by 
captains  of  boats,  as  required  by  the  act  of 
1840;  but  sometimes  the  bills  were  not  pre- 
sented, and  then  the  simple  statements  of  the 
captains  were  received,  if  they  were  well  known. 
The  collectors  had  no  personal  knowledge  of  the 
truth  of  the  statements  contained  in  the  certifi- 
cates; and  though,  when  a  clearance  waa 
wanted,  they  were  at  liberty  to  require  the  oath 
or  affirmation,  of  the  captains  signing  the  cer- 
tificates, to  their  correctness,  it  does  not  appear 
that  either  oath  or  affirmation  was  ever  ex- 
acted. Some  of  the  captains,  but  not  all  of 
them,  were  produced  as  witnesses  at  the  trial, 
as  to  their  carriage  of  whisky  from  the  distil- 
lery of  the  defendants,  but  they  were  not  exam- 
ined as  to  the  genuineness  of  their  signatures 
to  the  certificates:  nor  were  the  signatures  of 
91» 


the  other  captains,  who  were  not  produced^ 
proven,  nor  tneir  death  shown  or  absence  ac- 
counted for.  All  the  certificates  were  admitted 
without  distinction.  When  the  books  were  of- 
fered, objection  was  taken  to  their  introduc- 
tion, on  the  general  groimd  that  they  were 
hearsay  evidence  and  transactions  between 
third  parties.  Subsequently,  a  similar  objec- 
tion was  taken  to  each  of  the  certificates,  on  a 
motion  to  exclude  them  from  the  jury. 

The  books  were  not  public  records;  they 
stood  on  the  same  footing  with  the  books  of 
the  trader  or  merchant.  The  fact  that  the 
lease  was  from  the  state  did  not  change  the 
character  of  the  entries  made  by  the  collectors, 
who  were  simply  agents  of  the  lessees,  and  not 
public  officers  of  the  state.  Their  admissibility 
must,  therefore,  be  determined  *by  the  [*541 
rule  which  governs  the  admissibility  of  entries 
made  by  private  parties  in  the  ordinary  course 
of  their  business. 

And  that  rule,  with  some  exceptions,  not  in 
eluding  the  present  case,  requires,  for  the 
admissibility  of  the  entries,  not  merely  that 
they  shall  be  contemporaneous  with  the  facts 
to  which  they  relate,  but  shall  be  made  by  par- 
ties having  personal  knowledge  of  the  facts, 
and  be  corroborated  by  their  testimony,  if  liv- 
ing and  accessible,  or  by  proof  of  their  hand- 
writing, if  dead  or  insane,  or  beyond  the  reach 
of  the  process  or  commission  of  the  court.  The 
testimony  of  living  witnesses,  personally  cog- 
nizant of  the  facts  of  which  they  speak,  given 
under,  the  sanction  of  an  oath>  in  open  courts 
where  they  may  be  subjected  to  cross-examina- 
tion, affords  the  greatest  security  for  truth. 
Their  declarations,  verbal  or  written,  must, 
however,  sometimes  be  admitted  when  they 
themselves  cannot  be  called,  in  order  to  prevent 
a  failure  of  justice.  The  admissibility  of  the 
declarations  is  in  such  cases  limited  by  the 
necessity  upcm  which  it  is  founded. 

We  do  not  deem  it  important  to  cite  at  length 
authorities  for  the  rule  and  its  limitation  as 
we  state  it.  They  will  be  found  in  the  approved 
treatises  on  evidence,  and  in  the  numerous  cases 
cited  by  counsel  on  the  argument.  In  this  court, 
the  case  of  NioholU  v.  Webb,  reported  in  8 
Wheat.  326,  and  that  of  Ins,  Co.  v.  Weide,  re- 
ported in  9  Wall.  677,  19  L.  ed.  810,  are  illus- 
trations of  the  rule.  In  the  first  case,  it  was 
held  that,  after  the  death  of  a  notary,  his  record 
of  protests  was  admissible  upon  proof  of  his 
death  and  handwriting,  the  court  observing 
that  it  was  the  best  evidence  the  nature  of  the 
case  admitted  of,  that  the  party  being  dead,  his 
personal  examination  could  not,  of  course,  be 
had,  and  that  the  question  was  whether  there 
should  be  a  total  failure  of  justice,  or  second- 
ary evidence  should  be  admitted  to  prove  the 
facts.  In  the  second  case,  the  books  and  ledger 
of  the  plaintiffs  were  admitted  in  evidence  to 
show  the  amount  and  value  *of  goods  [*542 
lost  by  the  burning  of  their  store,  upon  the  tes- 
timony of  the  parties  who  made  the  entries  that 
they  were  correct,  the  court  holding  that  the 
books  "would  not  have  been  evidece  per  «e,  but 
with  the  testimony  accompanying  them,  all  ob- 
jections were  removed;"  and  referring  to  cases 
decided  in  the  supreme  court  and  court  of  ap- 
peals of  New  York  in  support  of  the  ruling. 
In  both  of  these  cases  the  entries  were  made  by 
parties  personally  cognizant  of  the  facts.    This 
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knowledge  of  the  party  making  the  entry  is 
essential  to  its  admissibility.  His  testimony, 
if  li\'ing,  would  be  rejected  if  ignorant  of  the 
facts  entered,  and  it  would  be  strange  if  his 
death  could  improve  its  value  in  that  respect. 

The  cases  of  Fennerstein^s  Champagne,  70 
U.  S.  145,  18  L.  ed.  121,  and  CliquoVa  Cham- 
pagne, reported  in  3  Wall.  114,  18  L.  ed.  116, 
do  not  infringe  upon  this  rule.  Those  were 
cases  where  it  became  necessary  to  establish 
the  market  value  of  certain  wines  in  France, 
and  such  value  could  only  be  ascertained  by 
sales  made  by  dealers  in  those  wines  in  differ- 
ent parts  of  the  country,  and  the  prices  at 
which  they  were  offered  for  sale,  ana  circum- 
stances affecting  the  demand  for  them.  It 
would  not  be  proved,  by  a  single  transaction,  for 
that  may  have  been  exceptional;  the  sale  may 
have  been  made  above  the  market  price,  or  at  a 
sacrifice  below  it.  Market  value  is  a  matter  of 
opinion  which  may  require  for  its  formation 
the  consideration  of  a  great  variety  of  facts. 
To  arrive  at  a  just  conclusion  prices-current, 
sales,  shipments,  letters  from  dealers  and  man- 
ufacturers, may  properly  receive  consideration. 
A  party,  without  having  been  previously  en- 
gaged in  any  mercantile  transaction,  may  be 
able  to  give  with  great  accuracy  the  market 
value  of  an  article  the  dealing  in  which  he  has 
watched,  and  in  stating  the  grounds  of  his 
opinion  as  a  witness,  he  may  very  properly 
refer  to  all  these  circiimstances,  and  even  the 
verbal  declarations  of  dealers.  Alfonso  v.  TJ,  8. 
2  Story,  426.  Now,  in  the  cases  in  3d  Wallace, 
statements  of  dealers  in  the  champagne,  or  of 
agents  of  dealers,  made  in  the  course  of  their 
duties  as  agents,  and  letters  from  dealers  and 
543*]  prices-current,  were  *admitted  as  bear- 
ing upon  the  point  sought  to  be  established — 
the  market  value  of  the  wines.  There  is  no 
analogy  between  these  cases  and  the  one  at  bar. 
What  was  the  market  value  of  the  wines  in 
France  was,  as  already  said,  a  matter  of 
opinion.  Whether  the  defendants  had  in  their 
possession  or  custody,  between  certain  dates, 
200,000  gallons  of  distilled  spirits,  or  any  other 
quantity,  for  the  purpose  of  selling  the  same 
Vd'ith  a  design  to  avoid  the  payment  of  duties 
thereon,  was  a  question  of  fact  and  not  of 
opinion. 

If  now  we  apply  the  rule  which  we  have  men- 
tioned to  the  certificate  books  of  the  canal  col- 
lectors, their  inadmissibility  is  evident.  They 
were  not  competent  evidence  as  declarations  of 
the  collectors,  for  the  collectors  had  no  per- 
sonal knowledge  of  the  matters  stated;  they 
derived  all  their  information  either  from  the 
bills  of  lading  or  Verbal  statements  of  the  cap- 
tains. Nor  were  the  books  competent  evidence 
as  declarations  of  the  captains,  because  it  does 
not  appear  that  the  bills  of  lading  were  pre- 
pared by  them,  or  that  they  had  personal 
knowledge  of  their  correctness,  or  that  their 
verbal  statements,  when  the  bills  of  lading 
were  not  produced,  were  founded  upon  personal 
knowledge;  and  besides,  many  of  the  certifi- 
cates were  admitted  without  calling  the  cap- 
tains who  signed  them,  and  without  proof  of 
their  death  or  inaccessibility. 

It  remains  to  consider  the  exceptions  taken 
to  the  charge  to  the  jury.  These  are  sixteen  in 
number,  and  are  directed  principally  to  the 
error  which  pervades  the  whole  charge,  consist- 
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ing  in  the  instruction  reiterated  in  different 
forms,  that  after  the  government  had  made  out 
a  prima  facie  case  against  the  defendants,  if 
the  jury  believed  the  defendants  had  it  in  their 
power  to  explain  the  matters  appearing  against 
them,  and  did  not  do  so,  all  doubt  arising  upon 
such  prima  facie  case  must  be  resolved  agams^^ 
them.  As  we  have  stated,  the  defendants  had 
paid  taxes  on  over  six  thousand  barrels  of 
whisky  manufactured  by  them  between  the 
dates  mentioned  in  the  declaration.  Nearly  this 
number  was  traced  to  cotisignees.  By  the 
canal  certificates  and  railroad  receipts  the  gov- 
ernment had  shown  in  that  waya*trans-  [*544 
portation  from  Tippecanoe  of  over  two  thou- 
sand barrels  more.  It  was  admitted  that  no 
charge  was  to  be  made  to  the  defendants  for 
any  amount  they  had  on  hand  in  October,  1865, 
although  the  declaration  charges  the  posses- 
sion, with  the  unlawful  purpose,  to  have  been 
between  February  1,  1865,  and  September  1, 
1866.  The  defendants  endeavored  to  show  that 
they  had  on  hand  at  that  time  between  two  and 
three  thousand  barrels,  and  for  that  purpose 
called  in  a  large  number  of  witnesses,  neigh- 
bors and  others,  who  had  visited  the  distillery 
during  that  period.  The  estimates  of  the  amoimt 
by  these  witnesses  differed  materially,  being 
made  from  recollection.  The  defendants  were 
present  at  the  trial,  but  were  not  called  as  wit- 
nesses. It  was  proved  that  they  kept  books, 
consisting  of  day-books,  journals,  and  ledgers. 
Now,  the  court  instructed  the  jury  that  it 
was  a  rule,  without  exception,  that  where  a 
party  has  proof  in  his  power,  which,  if  pro- 
duced, would  render  material  facts  certain,  the 
law  presumes  against  him  if  he  omits  to  pro- 
duce it,  and  authorizes  a  jury  to  resolve  all 
doubts  adversely  to  his  defense;  that  although 
the  case  must  be  made  out  against  the  defend- 
ants beyond  all  reasonable  doubt  in  this  case  as 
well  as  in  criminal  cases,  yet  the  course  of  the 
defendants  may  have  supplied  in  the  presump- 
tions of  law  all  which  this  stringent  rule  de- 
manded. "In  determining,  therefore,  in  the  out- 
set," said  the  court  to  the  jury,  "whether  a  case 
was  established  by  the  government,  you  will 
dismiss  from  your  minds  the  perplexing  ques- 
tion whether  it  is  so  made  out  beyond  all  doubt. 
It  need  not,  in  the  exigencies  of  this  case,  be 
so  proved  in  order  to  throw  the  burden  of  ex- 
planation upon  the  defendant,  if  from  the  facts 
you  believe  ne  has  within  his  reach  that  power. 
In  the  end,  all  reasonable  doubt  must  be  re- 
moved, but  here,  at  this  stage,  you  need  say 
only,  is  the  case  so  far  established  as  to  call  for 
explanation.  ...  If,  then,  you  conclude  that, 
imexplained  and  uncontroverted  by  any  testi- 
mony, the  opening  proof  would  enable  you  to 
find  against  the  defendants  for  the  claim  of  the 
government,  or  any  material  part  of  it,  you  will 
then  take  up  their  testimony  in  •view  of  [^545 
the  principle"  stated)  that  of  presuming 
against  a  party  who  fails  to  produce  proofs  in 
his  possession.  And  again,  the  court  instructed 
the  jury  that  the  law  presumed  that  the  defend- 
ants kept  the  accoimts  usual  and  necessary  for 
the  correct  understanding  of  their  large  busi- 
ness and  an  accurate  accounting  between  the 
partners,  and  that  the  books  were  in  existence 
and  accessible  to  the  defendants  unless  the  con- 
trary were  shown,  and  then  said  to  the  jury, 
"If  you  believe  the  books  were  kept  which  ccm- 
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tained  the  facts  necessary  to  show  the  real 
amount  of  whisky  in  the  hands  of  the  defend- 
ants in  October,  1865,  and  the  amount  which 
they  had  sold  during  the  next  ten  monthsi,  or 
that  the  defendants,  or  either  of  them,  could 
by  their  own  oath  resolve  all  doubts  on  this 
point;  if  you  believe  this,  then  the  circum- 
stances of  this  case  seem  to  come  fully  within 
this  most  necessary  and  beneficent  rule." 

The  purport  of  all  this  was  to  tell  the  jury 
that,  although  the  defendants  must  be  proved 
guilty  beyond  a  reasonable  doubt,  yet  if  the 
government  had  made  out  a  prima  facie  case 
against  them,  not  one  free  from  all  doubt,  but 
one  which  disclosed  circumstances  requiring 
explanation,  and  the  defendants  did  not  ex- 
plain, the  perplexing  question  of  their  guilt 
need  not  disturb  the  minds  of  the  jurors ;  their 
silence  supplied  in  the  presumptions  of  the  law 
that  full  proof  which  should  aispel  all  reason- 
able doubt.  In  other  words,  the  court  instruct- 
ed the  jury,  in  substance,  that  the  government 
need  only  prove  that  the  defendants  were  pre- 
sumptively guilty,  and  the  duty  thereupon  de- 
volved upon  them  to  establish  their  innocence, 
and  if  they  did  not  they  were  guilty  beycMid  a 
reasonable  doubt. 

We  do  not  think  it  at  all  necessary  to  go  into 
any  argument  to  show  the  error  of  this  instruc- 
tion. The  error  is  palpable  on  its  statement. 
All  the  authorities  conaemn  it.  Doty  v.  State, 
7  Blackf.  427;  State  v.  Flye,  26  Me.  312;  Com, 
V.  McKie,  1  Gray,  61.  The  case  of  Clifton  v. 
Z7.  £f.  in  4  How.  242,  cited  by  the  court  below, 
was  decided  upon  a  statute  which  cast  the 
546*]  *burden  of  proof  upon  the  claimant  in 
seizure  cases  after  probable  cause  was  shown 
for  the  prosecution,  and,  therefore,  has  no  ap- 
plication. 1  Stat,  at  L.  678;  Locke  v.  JJ,  8.  7 
Cranch,  339.  The  instruction  sets  at  naught  es- 
tablished principles,  and  justifies  the  criticism 
of  counsel  that  it  substantially  withdrew  from 
the  defendants  their  constitutional  right  of 
trial  by  jury,  and  converted  what  at  law  was 
intended  for  their  protection — the  right  to  re- 
fuse to  testify — into  the  machinery  for  their 
sure  destruction. 

The  judgment  must  he  reversed,  and  the  cause 
remanded  for  a  new  trial;  and  it  is  so  ordered. 

THE  GROVER  &  BAKER  SEWING-MA- 
CHINE COMPANY,  The  Wheeler  &  Wilson 
Manufacturing  Company,  and  The  Singer 
Manufacturing  Company,  Plffs,  in  Err., 

V. 

THE  FLORENCE  SEWING-MACHINE  COM- 
PANY. 

(See  S.   C.   **Oase  of  tfte  Setoing-Maohine  Com- 
panies," 18  Wall.  653-587.) 

Jurisdiction  of  circuit  courts — conditions  of — 
amount  in  dispute — citizenship  of  parties — 
suits  in  state  courts,  when  removable  into 
circuit  courts — joint  interest — act  of  Con- 
gress — alien  or  nonresident  defendant — pro- 
ceedings in  state  court — construction  of  act 
of  March  2,  1867 — removal  by  nonresident 
plaintiff. 

tl.  Original  comizance  of  all  suits  of  a  civil  na- 
ture at  common  law  or  in  equity,  Is  vested  In  the 

tHeadnotes  by  Mr.  Justice  Clifford. 

Note. — Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy — see  notes.  19 
i\  C.  A.  75,  30  C.  a  A.  459. 
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circuit  courts  by  the  llth  section  of  the  Judiciary 
act,  concurrent  with  the  courts  of  the  several 
states,  subject  to  certain  limitations,  conditions 
and  restrictions. 

2.  Those  conditions  applicable  to  the  present 
case  are,  that  the  matter  in  dispute  shall  exceed, 
exclusive  of  costs,  the  sum  or  value  of  $500,  and 
that  an  alien  Is  a  party ;  or  that  the  suit  is  be- 
tween a  citizen  of  the  state  where  the  suit  is 
brought  and  a  citizen  of  another  state. 

3.  Wh^e  the  matter  In  dispute  does  not  exceed, 
exclusive  of  costs,  the  sum  or  value  of  $500,  the 
circuit  courts  have  no  Jurisdiction,  except  in  rev- 
enue and  patent  cases ;  and  the  restriction  applica- 
ble to  all  cases  is  that  no  civil  suit  shall  be  brought 
before  any  circuit  court  against  any  Inhabitant  of 
the  United  States  by  any  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhab- 
itant, or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ 

4.  Suits,  whether  at  law  or  in  equity,  when  com- 
menced In  a  state  court  against  an  alien,  or  by  a 
citizen  of  the  state  in  which  the  suit  is  brought 
against  a  citizen  of  another  state,  may,  under  the 
12th  section  of  the  same  act,  be  removed  by  the  de- 
fendant, for  trial,  into  the  next  circuit  court  for 
the  same  district,  provided  the  defendant  file  a  pe- 
tition requesting  such  removal  at  the  time  of  en- 
tering his  appearance  in  the  state  court  and  com- 
ply with  all  the  other  conditions  specified  In  the 
section. 

5.  By  the  true  construction  of  that  section  it  Is 
ret^uired,  in  order  that  the  right  to  affect  removal 
may  arise,  that  each  distinct  interest  should  be 
represented  by  persons,  all  of  whom  are  entitled 
to  sue  or  such  as  may  be  sued  in  the  Federal 
courts;  the  established  rule  being,  that  where  the 
Interest  is  Joint,  each  of  the  persons  concerned  in 
that  interest  must  be  competent  to  sue  or  be  liable 
to  be  sued  in  the  court  to  which  the  suit  Is  removed. 

6.  Circuit  courts  do  not  derive  their  Judicial 
powers  immediately  from  the  Constitution ;  con- 
sequently, the  Jurisdiction  of  such  courts  in  every 
case  must  depend  upon  some  act  of  Congress,  as 
the  Constitution  provides  that  the  JudlciaT  powers 
of  the  United  States  shall  be  vested  in  one  Supreme 
Court  and  in  such  inferior  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish. 

7.  Courts  created  by  statute  can  have  no  Juris- 
diction in  controversies  between  party  and  party, 
except  such  as  the  statute  confers. 

8.  Different  regulations  are  enacted  In  the  sub- 
sequent act  for  the  removal  of  causes  In  certain 
cases  from  the  state  courts ;  but  this  act,  like  the 
Judiciary  act,  limits  the  right  of  removal  to  the 
alien  defendant,  and  to  the  defendant  who  is  a  citi- 
zen of  a  state  other  than  that  in  which  the  suit  is 
brought. 

9.  None  but  the  alien  defendant  or  the  non-rest* 
dent  defendant  have  any  right,  under  that  act,  to 
petition  for  the  removal  of  the  case ;  but  the  provi- 
sion is  that  such  a  defendant  may,  at  any  time  be- 
fore the  final  hearing  of  the  cause,  remove  the 
same  from  the  state  court  into  the  circuit  court 
for  trial,  subject  to  the  conditions  therein  ex- 
pressed, even  though  it  appears  that  a  citizen  of 
the  state  where  the  suit  is  brought  is  also  defend- 
ant, if  (1)  :  The  suit,  so  far  as  it  relates  to  the 
alien  defendant,  or  the  non-resident  defendant, 
was  instituted  and  is  prosecuted  for  the  purpose  of 
restraining  or  enjoining  such  defendant;  or  (2)  : 
If  the  suit  is  one  which,  so  far  as  it  respects  any 
alien  or  non-resident  defendant,  can  be  finally  de- 
termined without  the  presence  of  the  other  defend- 
ant or  defendants  as  parties  in  the  cause. 

10.  Cases  can  only  be  removed  under  that  act, 
however,  subject  to  the  fundamental  condition  that 
the  removal  of  the  cause  shall  not  be  deemed  to 
prejudice  or  talce  away  the  right  of  the  plalntiflf  to 
proceed  at  the  same  time  with  the  suit  in  the  state 
court,  if  he  shall  see  fit,  against  the  other  defend- 
ants. 

11.  Nothing  can  be  Inferred  from  that  act  to 
support  the  theory  assumed  by  the  defendants,  as 
the  material  phrase  of  the  act  is  the  same  as  the 
language  employed  in  the  Judiciary  act,  and  the 
construction  must  be  controlled  by  the  rule  that 
words  and  phrases,  the  meaning  of  which  has  been 
ascertained  by  Judicial  determination,  are,  when 
used  in  a  subsequent  statute,  to  be  understood  in 
the  same  sense. 

12.  Congress  amended  that  act  on  the  2d  of 
March,  1807.  and  extended  the  right  of  removal  in 
such  a  case  to  the  citizen  of  another  state,  whether 
he  be  plaintiff  or  defendant.  In  a  suit  commenced 
or  pending  In  a  state  court  in  which  there  is  con- 
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troyersy  between  a  citizen  of  the  state  in  which 
the  suit  is  brought  and  a  citizen  of  another  state. 

13.  Aliens  are  not  included  in  the  new  enact- 
ment at  all,  and  the  conditions  applicable  to  the 
non-resident  party,  whether  plaintiff  or  defendant, 
are  that  the  petitioner  must  file,  in  the  state  court, 
an  affidavit  stating  that  he  has  reason  to  belieye 
and  does  believe  that,  from  prejudice  or  local  influ- 
ence, he  will  not  be  able  to  obtain  Justice  in  such 
state  courts :  and  the  act  provides  that,  if  he  will 
flle  such  affidavit  and  comply  with  all  the  other 
specified  conditions,  he  may,  at  any  time  before  the 
final  hearing  or  trial  of  the  suit,  apply  to  the  state 
court  for  the  removal  of  the  suit  Into  the  next  cir- 
cuit court  to  be  held  in  the  district,  and  that  it 
shall  be  the  duty  of  the  state  court  to  proceed  no 
further  in  the  suit. 

14.  Appropriate  language  to  show  that  the  law- 
makers Intend  to  vest  in  the  non-resident  party, 
whether  plaintiflT  or  defendant,  the  right  to  remove 
the  suit  Into  the  circuit  court,  in  a  case  where  a 
citizen  of  the  state  in  which  the  suit  is  brought  is 
Joined  In  the  suit  with  the  petitioner,  is  wholly 
wanting ;  nor  is  it  competent  for  the  court  to  sup- 

f»ly  the  deficiency  by  construction,  as  it  is  obvious- 
y  the  main  purpose  of  the  act  to  extend  the  right 
of  removal  to  tne  non-resident  plaintiff  as  well  as 
to  the  non-resident  defendant. 

15.  Words  to  express  any  such  purpose  are  en- 
tirely wanting;  the  language  employea  being  that 
a  pending  suit,  or  one  hereafter  brought  in  a  state 
court,  *'In  which  there  is  controversy  between  a 
citizen  of  the  state  in  which  the  suit  is  brought 
and  a  citizen  of  another  state,"  .  .  .  whether 
he  be  plaintiff  or  defendant,  such  citizen  of  another 
state  may  remove  the  same  into  the  circuit  court 

16.  Instead  of  that,  the  language  of  the  Judici- 
ary act  is,  if  a  suit  is  commenced  in  a  state  court 
**By  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state,"  the  de- 
fendant may  remove  the  suit  into  the  circuit  court 
if  he  file  his  petition  at  the  time  he  enters  his  ap- 
pearance In  tne  state  court. 

17.  Beyond  doubt,  the  phraseology  of  the  two 

? provisions  is  different,  but  they  mean  the  same 
hing  in  respect  to  the  party  who  may  effect  the  re- 
moval, except  that  the  last  act  extends  the  priv- 
ilege to  the  non-resident  plaintiff,  as  well  as  the 
nonresident  defendant,  but  all  of  the  plaintiffs  or 
all  of  the  defendants,  as  the  case  may  t>e,  must  be 
nonresidents  and  must  Join  in  the  petition  for  the 
removal  of  the  suit. 

[No.  461.] 
Argued  Jan.  21,  1874-      Decided  Mar.  S,  1874* 

IN  ERROR  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts. 

The  suit  was  ori^nally  brought  by  the  Flor- 
ence Sewing-Machine  Company,  defendant  in 
error,  a  Massachusetts  corporation,  against  the 
Grover  &  Baker  Sewing-Machine  Co.,  also  a 
Massachusetts  corporation,  the  Wheeler  &,  Wil- 
son Manufacturing  Co.,  a  Connecticut  corpora- 
tion, and  the  Singer  Manufacturing  Co.,  a  New 
York  corporation. 

The  writ  was  returnable  to  the  April  term 
of  the  court  belpw  for  the  year  1871,  held  at 
Northampton,  in  the  county  of  Hampshire. 

The  action  was  contract  {assumpsit),  in 
which  the  Florence  Sewing-Machine  Co.  sought 
to  recover  of  the  three  defendant  corporations, 
an  alleged  overpayment  whidi  the  plaintifif 
claimed  it  had  made  to  the  defendant  corpora- 
tions under  a  license-agreement  which  had  been 
granted  by  the  latter  to  the  former.  Due  service 
of  the  writ  was  made  upon  all  the  defendants, 
according  to  the  laws  of  the  state  of  Massachu- 
setts; upon  the  two  foreign  corporations,  by 
attachment  of  the  property  of  each  within  the 
state,  by  service  of  a  summons  upon  an  agent 
of  each  within  the  state,  and  also  by  publica- 
tion of  notice  in  a  newspaper. 

The  Grover  &  Baker  Sewing-Machine  Co. 
appeared  at  the  April  term,  1871,  by  counsel, 
and  filed  its  answer. 

At  the  April  term,  1872,  the  Wheeler  A  Wil- 
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son  Manufacturing  Company  and  the  Singer 
Mfg.  Co.  appeared  by  coimsel,  and  respectively 
filed  answers. 

Before  the  trial  of  said  case,  the  Wheeler  & 
Wilson  Mfg.  Co.  filed  its  petition  for  the  re- 
moval of  said  cause  to  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts 
for  the  reason  that  the  plaintiff  corporation  was 
a  citizen  of  the  state  of  Massachusetts;  that 
said  defendant  corporation  was  a  citizen  of  the 
state  of  Connecticut;  that  a  controversy  exist- 
ed between  them  in  said  suit,  and  that  the  peti- 
tioner had  reason  to  believe  and  did  believe  that, 
from  prejudice  and  local  influence,  it  would  not 
be  able  to  obtain  justice  in  said  court.  An  affi- 
davit to  this  effect  was  also  made  in  its  behalf 
by  its  president,  and  filed;  and  also  a  bond, 
with  sufficient  securities,  as  required  by  law. 

A  similar  petition,  affidavit  and  bond  were 
made  and  filed  by,  and  in  behalf  of,  the  Singer 
Manufacturing  Company. 

Subsequently,  at  the  same  term  and  before 
the  trial  of  the  cause,  these  petitions  were 
heard  before  the  presiding  judge  of  said  court, 
and  he  recused  the  same,* and  ordered  the  case 
to  proceed  for  trial;  and  the  defendants  filed 
exceptions  thereto. 

The  case  proceeded  to  trial,  and  the  jury  re- 
turned a  verdict  for  the  plaintiff  corporation. 

The  only  exception  material  now  to  be  no- 
ticed, is  thus  stated  and  allowed  by  the  judge: 

"This  was  an  action  of  contract.  The  plead- 
ings are  made  a  part  of  the  case.  The  plaintiff 
is  a  Massachusetts  corporation ;  the  defendants 
are  the  Grover  &  Baker  Sewing-Machine  Co., 
a  Massachusetts  corporation;  the  Wheeler  & 
Wilson  Mfg.  Co.,  a  Connecticut  corporation ;  and 
the  Singer  Mfg.  Co.,  a  New  York  corporation. 
Before  the  trial  of  the  case,  the  Wbeeler  & 
Wilson  Mfg.  Co.  and  the  Singer  Mfsf.  Co.  filed 
several  petitions  for  the  removal  of  said  case 
to  the  circuit  court  of  the  United  States,  under 
the  United  States  statute  of  Mar.  2,  1867, 
ch.  196,  together  with  affidavits  and  other  pa- 
pers filed  therewith,  and  a  hearing  was  had  on 
said  petitions.  The  court  refused  to  grant  the 
petitions,  and  ordered  the  case  to  proceed  to 
trial,  reserving  the  question  for  the  considera- 
tion of  the  whole  court." 

This  exception,  with  others,  was  heard  before 
the  full  bench  of  the  supreme  judicial  court 
of  Massachusetts,  and  Apr.  11,  1873,  a  rescript 
was  entered,  overruling  all  the  exceptions. 

Apr.  17,  1873,  final  judgment  was  entered 
for  the  plaintiff,  and  on  the  19th  day  of  the 
same  April,  this  writ  of  error  was  allowed. 

Messrs.  Elias  Mertoirtf  J.  B.  Abbott  and  B. 
R.  Cvrtisy  for  plaintiffs  in  error: 

The  act  of  Mar.  2,  1867,  was  designed  to, 
and  does  in  terms  very  clearly,  provide  for  the 
removal  of  a  suit  for  cause,  from  the  state 
court  to  the  United  States  court,  upon  the  peti- 
tion of  a  defendant  who  is  a  citizen  of  a  differ- 
ent state  from  that  of  the  plaintiff,  where  the 
suit  is  brought,  although  there  are  other  par- 
ties defendant,  who  are  citizens  of  the  same 
state  as  the  plaintiff. 

This  is  apparent  from  the  language  of  the 
act  itself,  and  from  the  previous  legislation 
upon  this  subject. 

The  judiciary  act,  1789,  ch.  20,  §  12,  con- 
fined the  right  of  removal  to  suits  commenced 
''by  a  citizen  of  the  state  in  which  the  suit  was 
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brought  against  the  citizen  of  another  state;" 
and  also  required  that  the  petition  for  removal 
should  be  filed  by  the  defendant  at  the  time  of 
entering  his  appearance. 

This  provision,  as  was  uniformly  held,  ap- 
plied only  to  a  suit  between  a  citizen  of  a  state 
on  which  the  suit  was  brought  and  a  citizen  of 
some  other  state,  and  clearly  did  not  apply  to 
a  case  where  a  resident  defendant  was  also  a 
party. 

In  1866,  however,  a  very  important  change 
took  place  in  the  legislation  upon  this  subject, 
and  Congress  tuen  l^an,  under  the  pressure  of 
the  new  exigency,  to  secure  more  completely, 
by  appropriate  legislation,  to  non-resident  de- 
fendants, their  constitutional  right  to  have  their 
controversies  tried  in  the  Federal  tribunals. 

The  act  of  1866,  ch.  288  (14  Stat  at  L.  306), 
for  the  first  time  made  provision  for  the  remov- 
al of  a  suit  to  the  Federal  court  by  a  non-resi- 
dent defendant,  although  a  citizen  of  the  state 
where  the  suit  was  brought  was  also  a  defend- 
ant therein. 

That  act  made,  two  changes  in.  the  previous 
law:  first,  it  allowed  the  cause  to  l>e  removed 
to  the  Federal  court,  so  far  as  the  non-resident 
defendant  was  concerned,  "If  the  suit  was  one 
in  which  there  could  be  a  final  determination  of 
the  controversy,  so  far  as  it  concerned  him, 
without  the  presence  of  the  other  defendants, 
as  parties  in  the  cause,  but  leaving  the  suit  in 
the  state  court,  so  far  as  it  related  to  the  resi- 
dent defendant;  and  second:  it  allowed  the 
petition  for  removal  to  be  filed  at  any  time  be- 
fore the  trial,  instead  of  requiring  it  to  be  filed 
with  the  defendant's  first  appearance,  as  in  the 
judiciary  act. 

It  was  soon  apparent  that  this  act  could  not 
effect  such  practical  change  or  effect,  as  the 
number  of  cases  to  which  it  could  be  applicable 
was  very  limited  indeed,  as  cases  seldom  arise 
"in  which  there  can  be  a  final  determination  of 
the  controversy  as  to  one  co-defendant  without 
the  presence  of  the  other  defendants  as  parties 
in  the  cause."  ' 

Accordingly,  in  pursuance  of  the  policy  indi- 
cated in  that  act,  to  provide  what  was  supposed 
to  be  a  more  impaitial  tribunal  for  non-resi- 
dent defendants  in  every  case.  Congress  passed 
the  act  of  Mar.  2,  1867,  to  supply  the  obvious 
deficiencies  of  the  statute  of  1866,  and  to  allow 
a  non-resident  to  remove  the  cause  to  the  Fed- 
eral tribunal,  whenever  he  had  reason  to  be- 
lieve that,  from  prejudice  or  local  infiuence,  he 
would  be  unable  to  obtain  justice  in  the  state 
courts,  although  there  were  other  co-defendants 
who  were  residents  of  the  state  in  which  the 
■uit  was  brought. 

The  statute  of  1867  cannot  be  confined  to 
those  cases  where  non-residents  are  the  only 
defendants,  without  violating  its  language  and 
intent. 

(a)  It  is  an  act  "To  amend  the  Act  of  1866." 
Now,  the  sole  purpose  of  the  act  ol  1866,  was 
to  provide  for  a  removal  of  suits  in  behalf  of 
-xai-resident  defendants,  in  those  cases  in  which 
resident  parties  were  also  defendants.  The  ob- 
vious purpose  of  the  statute  of  1867  was,  to 
add  another  case  to  the  list,  which  might  be  re- 
moved by  non-resident  defendants,  although 
resident  parties  were  also  defendants;  and  it 
was  thus,  as  it  professed  to  be,  and  thus  only 
could  it  be,  an  amendment  to  the  act  of  1866. 
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Neither  the  act  of  1866  nor  the  judiciary 
act,  §  12,  is  repealed  by  the  statute  of  1867. 
All  subsist,  and  each  provides  for  a  distinct 
case,  viz.:  the  statute  of  1789,  for  removal, 
where  the  defendants  are  all  non-residents, 
the  statute  of  1866,  where  part  only  are  non- 
residents, but  the  cause  is  divisible  as  to  them ; 
the  statute  of  1867,  where  part  only  are  also 
non-residents,  but  where  local  prejudice  exists, 
and  for  that  reason  the  entire  cause  is  made  re- 
movable. 

(5)  Under  the  statute  of  1789,  §  12,  non- 
residents (if  the  only  parties  defendant  )can 
now  remove  a  case  to  the  Federal  tribunal, 
under  the  provisions  of  that  act,  without  affi- 
davit, and  without  the  cause  of  local  prejudice. 
If  the  statute  of  1867  is  also  to  be  confiined  to 
the  same  class  of  cases  where  all  the  defend- 
ants are  non-residents,  then,  as  it  requires 
cause  and  affidavit  for  removal  it  is  a  restric- 
tion upon  the  right  of  removal  as  originally 
given  by  the  statute  of  1789;  a  result  which  is 
obviously  absurd. 

(o)  The  peculiar  phraseology  of  the  stat- 
ute of  1867  fairly  admits  of  no  other  interpre- 
tation than  that  which  we  give  it. 

The  language  is,  that  "When  a  suit  is  now 
pending,  or  may  hereafter  be  brought  in  any 
state  court,  in  which  there  is  controversy  be- 
tween the  citizen  of  the  state  in  which  the  suit 
is  brought  and  a  citizen  of  another  state,"  etc. 

The  language  of  the  statute  of  1789  was,  "If 
a  suit  be  commenced  by  a  citizen  of  the  state, 
etc.,  against  the  citizen  of  another  state,"  etc. ; 
but  here  the  striking  phrase  is,  "Where  a  suit 
is  now  pending  ...  in  which  there  is 
controversy  between  a  citizen,"  etc. 

This  language  excludes  the  idea  that  the  suit 
must,  necessarily,  be  one  in  which  all  the  par- 
ties on  one  side  are  citizens  of  one  state,  and 
all  the  parties  on  the  other  are  citizens  of  an- 
other state.  It  is  enough,  however,  that  parties 
may  be  distributed  as  to  citizenship,  if  in  the 
si4t  there  is  controversy,  between  a  citizen  of 
one  estate  as  plaintiff,  and  a  citizen  of  another 
as  one  of  the  defendants.  If  there  are  these 
parties  to  the  controversy,  t)ie  right  of  removal 
exists,  although  there  may  be  other  parties 
to  the  suit  and  the  controversy. 

The  statute  does  not  limit  the  right  of  re- 
moval to  the  case  where  a  citizen  of  one  state 
as  plaintiff  and  the  citizen  of  another  state  as 
defendant,  are  the  only  parties  to  the  controv- 
ersy. 

Vide,  also,  Stat.  1868,  ch.  255,  §2(15  Stat, 
at  L.  226) ;  Johnson  v,  Monell,  Woolw.  C.  C. 
390;  Fields  v.  Lamh,  Deady,  C.  C.  430;  Sands 
V.  Smith,  1  DiU.  290. 

The  decision  of  Blatchford,  J.,  in  Biwley  v. 
Chase,  8  Blatchf.  73,  and  of  Dillon,  J.,  in  1  DilL 
299,  and  other  similar  decisions,  proceed  upon 
the  mistaken  assumption  that  the  statutes  of 
1789  and  1867  are  substantially  alike,  over- 
looking the  radical  change  which  the  latter 
statute  makes  and  was  intended  to  make. 

Vide,  Opinion  of  Shepley,  J.,  in  Florence  8, 
M,  Co.  V.  Qrover  d  Baker  S,  M.  Oo,  U.  S.  0.  0. 
Mass. 

Messrs.  E.  R.  Hoar  and  A.  L*  Soule,  for 
defendant  in  error: 

The  act  of  Mar.  2,  1867  (14  Stat,  at  L.  558), 
does  not  authorize  the  removal  of  a  cause  when 
the  plaintiff  and  one  of  several  defendants  are 
citizens  of  the  state  where  the  suit  is  brought. 
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It  provides  for  the  removal  of  a  suit  "in 
which  there  is  controversy  between  the  citizen 
of  a  state  in  which  the  suit  is  brought  and  the 
citizen  of  another  state/'  and  it  applies  only  to 
suits  in  which  the  controversy  is  between  the 
citizen  of  a  state  in  which  the  suit  is  brought 
and  no  one  else  on  the  other  side,  and  a  citizen 
or  citizens  of  another  state  and  no  one  else  on 
the  other  side. 

This  is  the  only  interpretation  of  the  act 
consistent  with  the  interpretation,  by  this  and 
other  courts,  of  similar  language  in  the  judi- 
ciary act  so-called. 

The  only  difference,  affecting  the  question  of 
interpretation  between  the  language  of  those 
sections  and  the  language  of  the  act  of  Mar. 
2,  1867,  is:  that  those  scions  speak  of  ''suits 
between  a  citizen  of  the  state  where  the  suit  is 
brought  and  the  citizen  of  another  state,"  while 
the  act  of  1867  speaks  of  "a  suit  in  which  there 
is  controversy  between  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  the  citizen  of 
another  state;"  and  it  is  difficult  to  find  any 
principle  on  which  it  can  be  held,  that  the 
words  "between  a  citizen  of  a  state  in  which 
the  suit  is  brought  and  the  citizen  of  another 
state,"  mean  anything  in  the  statute  of  1867, 
which  it  has  been  so  often  decided  that  they 
do  not  mean  in  the  judiciary  act. 

It  would  seem  to  be  clear  that  language  used 
so  long  ago  in  a  statute,  and  construed  so  many 
times  by  the  court,  must,  when  introduced  into 
a  new  statute,  be  construed  in  the  same  way  in 
which  it  had  always  been  construed  before. 

And  that  "controversy  between  a  state  where 
the  suit  is  brought  and  a  citizen  of  another 
state,"  must  mean  "controversy  between  indi- 
viduals, all  of  whom  are  citizens  of  a  state 
where  the  suit  is  brought  on  the  one  side,  and 
individuals,  all  of  whom  are  citizens  of  another 
state  or  states,  on  the  other  side." 

And  this  has  been  held  to  be  the  true  inter- 
pretation of  the  act  of  1867,  in  numerous  cases, 
both  by  state  courts,  and  by  circuit  courts  of 
the  United  States. 

Cook  V.  Bk,  1  Lans.  494;  Peters  ▼.  Peters, 
41  Ga.  242;  Bliss  v.  Rawson,  43  Ga.  182;  Ex 
parte  Andrews,  40  Ala.  238;  Da/rt  v.  Walker, 
(N.  Y.  C.  P.)  43  How.  Pr.  29;  Brya/nt  v.  Soott, 
67  N.  C.  391;  Beery  v.  Irick,  22  Gratt.  (Va.) 
484;  Bryant  v.  Rich,  106  Mass.  180;  Hazard  v. 
Durant,  9  R.  I.  602;  Cook  v.  Bk.  52  N.  Y.  96; 
Biwhy  V.  Touse,  8  Blatchf.  C.  C.  73;  Case  v. 
Douglas,  I  Dill.  C.  0.  299;  Waggener  v.  Cheek, 
2  Dill.  C.  C.  660. 

What  does  the  phrase,  "a  suit  in  which  there 
is  controversy  between,"  etc.,  mean? 

The  word  "controversies"  is  taken  from  the 
Constitution,  article  III.,  §  2,  which  provides 
that  "The  judicial  power  shall  extend  to  all 
cases,  in  law  or  equity,  arising  under  the  Con- 
stitution, the  laws  of  the  United  States,  and 
treaties,  etc.;  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controversies 
between  two  states;  between  a  state  and  citi- 
zens of  another  state ;  between  citizens  of  differ- 
ent states;  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states." 

As  thus  used,  the  word  is  a  general  term, 
broad  enough  to  cover  all  branches  and  tech- 
nical forms  of  litigation,  being  equivalent  to 
*'suits  or  cases  at  law  and  in  equity." 

It  cannot  have  any  other  meaning  or  force 
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than  as  a  designation  of  judicial  proceedings^ 
whether  those  proceedings  be  called  suits,  ac- 
tions, petitions  or  bills  in  equity. 

Chief  Justice  Marshall  says,  in  Oshome  v. 
Bk,  9  Wheat.  738:  "That  power  (the  judicial 
power)  is  capable  of  acting  only  when  the  sub- 

iect  is  submitted  to  it  by  a  party  who  asserts 
lis  rights  in  the  form  prescribed  by  law.    It 
then  becomes  a  case." 

We  submit  that  there  is  no  "controversy" 
known  to  the  judicial  power  imder  the  Consti- 
tution, except  the  case  or  suit  which  is  insti- 
tuted according  to  the  forms  prescribed  by  law ; 
and  that,  therefore,  the  phrase  "suit  in  which 
there  is  controversy  between"  is  equivalent  to 
the  phrase  "suit  between."  Any  other  inter- 
pretation would  involve  the  idea  that  the 
courts  of  the  United  States  have  jurisdiction  in 
controversies  between  parties  outside  of  and 
apart  from  the  suits  which  are  in  those  courts. 

To  give  to  the  word  "controversy"  in  the  act  a 
meaning  different  from,  broader  or  more  popu- 
lar, than  that  which  the  word  "controversies" 
manifestly  has,  in  the  Constitution,  would  be 
to  attempt  to  give  to  the  courts  of  the  United 
States,  by  statute,  a  wider  jurisdiction  than 
the  language  of  the  Constitution  authorizes. 

If  we  are  right  in  the  interpretation  of  the 
act,  it  results  that  the  meaning  and  effect  of 
the  act  has  already  been  settleid  by  the  con- 
struction given,  in  the  cases  above  cited,  to  sec- 
tions 11  and  12  of  the  judiciary  act.  But  it  is 
claimed  that  this  cannot  be  so,  because  the  act 
of  1867  is  an  amendment  of  the  act  of  July, 
1866  (14  Stat,  at  L.  306),  which  provides  for 
the  removal  of  suits,  in  which  the  plaintiff  and 
part  of  the  defendants  are  citizens  of  the  state 
in  which  the  suit  is  brought. 

Undoubtedly  the  title  of  an  act  is  of  value 
in  determining  what  is  its  purpose  and  effect. 
But  it  is  not  to  be  used  to  wrest  the  language 
of  the  amendatory  act,  to  a  meaning  contrary 
to  that  which  has  been  given  by  judicial  au- 
thority to  language  substantially  the  'same,  in 
former  acts. 

And  it  is  manifest,  on  reference  to  the  title  of 
the  act  of  1866,  that  no  such  strained  construc- 
tion is  necessary  to  satisfy  the  call  of  the  title 
of  the  act  of  1867. 

The  act  of  1866  is  entitled  "An  Act  for  the 
Removal  of  Causes  in  Certain  Cases  from  State 
Courts."  An  act  in  amendment  thereof  may 
be,  in  effect,  an  act  for  the  removal  of  other 
causes  in  certain  cases,  quite  as  well  as  an  act 
to  remove  the  same  causes  in  certain  other  cases. 

And  the  act  of  1867  has  as  real  and  as  wide 
an  operation  if  construed  as  the  defendant  in 
error  claims  that  it  should  be  construed,  as  it 
would  have  if  construed  as  applying  only  to 
the  class  of  cases  described  in  the  act  of  1866 ; 
indeed  a  much  wider  operation. 

The  act  of  1866  applies  only  to  two  classes 
of  suits :  one  in  which  an  alien  and  a  citizen  of 
the  states  where  the  suit  is  brought  are  the  de- 
fendants; the  other  in  which  the  plaintiff  and 
a  part  of  the  defendants  are  citizens  of  the 
state  in  which  the  suit  is  brought,  and  in  order 
to  the  removal  in  either  class,  requires  the  in- 
terests of  the  two  kinds  of  defoidants  to  be 
several  and  distinct. 

Now,  if  the  act  of  1867  is  construed  to  be 
merely  a  provision  for  removing  suits  of  these 
classes  only,  as  to  all  the  defen&nts,  instead  of 
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as  to  a  part,  its  operation  is  confined  to  a 
very  narrow  field. 

If,  however,  it  is  construed  to  apply  to  the 
removal  of  suits;  where  the  whole  plaintiff  or 
whole  defendant  has  citizenship  in  the  state 
where  the  suit  is  brought,  and  the  whole  oppos- 
ing party  has  citizenship  in  another  state,  the 
number  of  suits  which  it  would  reach  would 
probably  be  much  larger  than  under  the  other 
construction. 

There  is  no  power,  then,  in  the  argument  that 
the  interpretation  contended  for  by  the  defend- 
ant in  error  would  make  the  act  inoperative. 

On  the  contrary,  as  understood  by  defendant 
in  error,  the  act  of  1867  works  a  large  addition 
to  the  power  of  removal. 

The  judiciary  act,  section  12,  provided  for 
removal  at  the  time  of  entering  appearance,  by 
the  whole  party  defendant,  citizen  of  another 
state,  the  whole  party  plaintiff  being  citizen  of 
the  state  in  which  the  suit  is  brought. 

The  act  of  1866  provides  for  a  partial  re- 
moval, at  any  time  before  final  hearing  or 
trial,  when  the  interest  of  the  defendants  is  sep- 
arate and  distinct,  on  petition  of  an  alien  de- 
fendant, if  a  part  of  the  defendants  are  citizens 
of  the  state  where  the  suit  is  brought,  wherever 
the  plaintiff  may  have  citizenship ;  and  on  peti- 
tion of  a  defendant,  citizen  of  another  state, 
where  the  plaintiff  and  part  of  defendants  are 
citizens  of  the  state  where  the  suit  is  brought. 

The  act  of  1867  provides  for  the  removal,  at 
any  time  before  trial  or  final  hearing,  of  the 
whole  suit  by  the  whole  of  either  plaintiff  or  de- 
fendant, citizen  of  another  state,  when  the  whole 
of  the  adverse  party  has  citizenship  in  the  state 
where  the  suit  is  brought,  being  tne  first  pro- 
vision made  for  removal  of  suit  by  a  plaintiff. 

Moreover,  to  adopt  the  construction  of  the 
act  of  1867,  contended  for  by  the  plaintiff  in 
error,  would  be  to  introduce  a  singular  anomaly. 

It  would  give  to  the  circuit  court  of  the 
United  States  jurisdiction  in  a  large  class  of 
cases  originally  brought  in  the  state  courts,  in 
which  they  would  have  no  jurisdiction  if  orig- 
inally brought  in  the  circuit  courts. 

And  it  cannot  be  supposed  that  it  was  the 
purpose  of  the  act  to  extend  and  enlarge  the 
jurisdiction  of  the  courts  by  indirection. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court :     * 

Original  cognizance  of  all  suits  of  a  civil  nat- 
ture,  at  common  law  or  in  equity,  is  given  to 
the  circuit  courts  by  the  llUi  section  of  the 
judiciary  act,  concurrent  with  the  courts  of 
the  several  states,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of 
$500,  .  .  .  and  an  alien  is  a  party,  or  the 
suit  is  between  a  citizen  of  the  state  where  the 
suit  is  brought  and  a  citizen  of  another  state, 
subject,  however,  to  the  restriction  that  no 
civil  suit  shall  be  brought  before  any  circuit 
court  against  any  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  dis- 
trict than  that  whereoi  he  is  an  inhabitant  or 
in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ.     1  Stat,  at  L.  78. 

Suits  commenced  in  a  state  court  against  an 
alien,  or  by  a  citizen  of  the  state  in  which  the 
suit  is  brought  against  a  citizen  of  another 
state,  may,  under  the  12th  section  of  the  same 
act,  be  removed  for  trial  by  the  defendant  into 
918 


the  circuit  court  for  the  same  district  if  the 
matter  in  dispute  exceeds  the  sum  or  value  of 
$500,  provided  the  defendant  file  a  petition 
requesting  such  removal  at  the  time  of  entering 
his  appearance  in  the  state  court,  and  offer 
good  and  sufficient  surety  that  he  will  enter 
copies  of  the  process  against  him  in  such  cir- 
cuit court  on  the  first  day  of  its  next  session, 
and  for  his  appearance,  and  that  he  will  give 
special  bail  in  the  case  if  such  bail  would  be 
requisite  in  the  state  court.  1  Stat,  at  L.  79. 

Jurisdiction  in  such  a  case  is  concurrent  be- 
tween the  proper  state  court  and  the  circuit 
court  for  the  same  district,  and  the  provision  is 
that  such  a  suit,  if  commenced  in  the  state 
court,  may  be  removed  by  the  defendant  for 
trial  into  the  circuit  court,  subject  to  the  con- 
ditions before  mentioned,  the  privil^e  being 
given  to  the  defendant  only,  as  *the  [*574 
plaintiff  when  he  institute0  his  suit,  may  elect 
in  which  of  the  two  concurrent  jurisdictions 
he  prefers  to  go  to  trial. 

These  expressions  in  the  act  of  Congress, 
where  an  alien  is  a  party  or  the  suit  is  between 
a  citizen  of  a  state  where  the  suit  is  brought 
and  a  citizen  of  another  state,  says  Marshall, 
Ch.,  J.,  the  court  understands  to  mean  that  each 
distinct  interest  should  be  represented  by  per- 
sons all  of  whom  are  entitled  to  sue  or  may  be 
sued  in  the  Federal  courts;  or,  in  other  words, 
that  where  the  interest  is  joint,  each  of  the  per- 
sons concerned  in  that  interest  must  be  compe- 
tent to  sue  or  be  liable  to  be  sued  in  the  court  to 
which  the  suit  is  removed.  Strawbridge  v.  Cur- 
ti88,  3  Granch,  267;  Oonolly  v.  Taylor,  2  Pet. 
564;  Curtis,  Com.,  §  75.  All  of  the  complain- 
ants in  that  case  were  citizens  of  Massachu- 
setts, and  so,  also,  were  all  of  the  respondents, 
except  one,  who  it  was  admitted  was  a  citizen  of 
Vermont.  Due  service  was  made  upon  the  resi- 
dent respondents,  and  the  record  showed  that 
the  subpoena  had  also  been  served  upon  the 
other  respondent  in  the  state  where  he  resided. 
Want  of  jurisdiction  was  set  up  by  the  respond- 
ents in  the  circuit  court,  and  the  judge  presid- 
ing in  the  circuit  court  entered  a  decree  dis- 
missing the  bill  of  complaint.  Appeal  was  taken 
to  the  Supreme  Court,  and  the  Supreme  Court 
unanimously  affirmed  the  decree  of  the  circuit 
court.  Repeated  decisions  have  since  been  made 
by  this  court  and  by  many  other  courts,  state  and 
Federal,  to  the  same  effect.  Prior  to  the  case  of  R, 
Co,  V.  Letaon,  2  How.  650,  it  had  frequently 
been  held  by  this  court  that  a  corporation  ag- 
gregate, as  such,  was  not  properly  included  in 
the  word  "citizen,"  as  used  in  the  judiciary 
act,  and  consequently  that  such  a  corporation, 
if  regarded  merely  as  an  artificial  being,  could 
not  sue  in  the  Federal  courts,  yet  the  court  de- 
cided, in  several  cases,  that  the  court  would 
look  beyond  the  corporate  character  of  such  an 
artificial  being  to  the  individuals  of  whom  it 
was  composed,  and,  if  it  appeared  that  they 
were  citizens  of  a  different  state  from  the  party 
sued,  that  the  suit,  whether  an  action  at  law  or 
a  suit  in  equity,  could  be  maintained  in  the 
•proper  circuit  court.  Cases  of  that  de-  [*S7S 
scription  are  quite  numerous  and  yet  in  all  of 
them  it  was  held  by  this  court  that  all  of  the 
corporators  must  be  citizens  of  a  different  state 
from  the  party  sued,  else  the  jurisdiction  could 
not  be  sustained.  Bk,  v.  Deveaux,  5  Cranch, 
61;  Bk,  V.  Slocomh,  14  Pet.  63;  Irvine  v.  Low- 
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ry,  14  Pet.  299;  Breithaupt  v.  Bk.  I  Pet.  238; 
West  V.  Aurora,  6  Wall.  142,  18  L.  ed.  820. 
Corporations,  it  is  true,  are  now  regarded  by 
this  court  as  inhabitants  of  the  state  by  whicn 
they  are  created  and  in  which  they  transact 
their  corporate  business)  and  it  is  also  held  that 
a  corporation  is  capable  of  being  treated  as  a 
citizen  for  all  purposes  of  suing  and  being  sued 
in  a  circuit  court,  but  the  rule  as  modified,  in 
that  regard,  does  not  diminish  the  authority  of 
those  cases  as  precedents  to  show  that  by  the 
true  construction  of  the  judiciary  act  it  requires 
that  each  of  the  plaintiffs,  if  the  interest  be 
joint,  must  be  competent  to  sue  each  of  the  de- 
fendants in  the  circuit  court  to  sustain  the  ju- 
risdiction under  the  11th  section  of  that  act. 

Marshal  y.  R.  Co,  16  How.  326;  R,  Co,  ▼. 
Wheeler,  1  Black,  295,  17  L.  ed.  132;  Draw- 
bridge Co.  V.  Shepherd,  20  How.  227,  15  L.  ed. 
896,  21  How.  112,  16  L.  ed.  38;  Coal  Co,  v. 
Blatchford,  11  Wall.  172,  20  L.  ed.  179. 

Certain  sums  of  money,  it  is  alleged,  in  excess 
of  what  could  properly  be  exacted  by  the  defend- 
ant corporations,  had  been  paid  to  those  cor- 
porations by  the  plaintiffs,  and  the  corporation 
defendants  refusing  to  refund  the  amount  of 
such  alleged  excess,  the  corporation  plaintiffs 
instituted  an  action  at  law,  in  the  supreme  ju- 
dicial court  of  the  state,  against  the  corpora- 
tion defendants  to  recover  back  the  amount  of 
the  alleged  overpayments.  Patent  rights,  it 
seems,  are  owned  by  the  three  corporation  de- 
fendants, for  the  exclusive  privilege  to  construct, 
use  and  vend  certain  patented  sewing-machines, 
and  the  inference  is  that  the  corporation  plain- 
tiffs are  or  have  been  licensees  of  the  corporation 
defendants.  What  the  precise  terms  of  the  license 
are  or  were  does  not  very  satisfactorily  appear, 
but  it  may  be  inferred  that  the  plaintiffs  coven- 
576*]  anted  to  pay  to  the  defendants  a  'cer- 
tain patent  rent  or  tariff  for  the  use  of  the  pat- 
ent right,  subject  to  be  reduced  in  amount  in  case 
the  defendants  granted  licenses  to  other  parties 
at  a  lower  rate,  and  the  charge  is  that  the  de- 
fendants did  grant  licenses  to  others  at  a  lower 
rate  without  making  to  the  plaintiffs  the  stipu- 
lated reduction;  that  the  corporation  defendants 
have  ever  since  exacted  the  higher  patent  fee  or 
tariff  in  violation  of  the  terms  of  the  license. 
Payments  having  been  made,  the  plaintiffs  com- 
menced this  suit  to  recover  back  the  amount. 
They  joined  as  defendants  the  Grover  &  Baker 
Sewing-Machine  Company,  which  is  a  corpora- 
tion established  under  the  laws  of  Massachu- 
setts; the  Wheeler  &  Wilson  Manufacturing 
Company,  which  is  a  corporation  established  un- 
der the  laws  of  Connecticut;  and  the  Singer 
Manufacturing  Company,  which  is  a  corpora- 
tion established  under  the  laws  of  New  York. 
Seasonable  appearance  was  entered  by  the  com- 
pany first  named  at  the  return  term,  and  they 
filed  an  answer  within  the  time  required  by  the 
rules  of  the  court.  Neither  of  the  other  corpo- 
ration defendants  entered  a  general  appearance 
at  the  return  term,  but  the  plaintiffs  caused  an 
order  of  notice  to  issue  to  those  corporations  re- 
spectively to  appear  at  the  next  term  of  the 
court,  and  subsequently  filed  proof  that  the  or- 
der of  notice  was  duly  served  by^  publication- 
By  the  return  of  the  marshal  it  appears  that 
personal  property  of  those  respective  corpora- 
tions was  attached  on  the  original  process,  and 
the  plaintiffs  claim  that  by  virtue  of  the  attach- 
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ment  and  the  due  service  of  the  order  of  notice, 
the  state  court  acquired  jurisdiction  of  all  the 
parties.  Subsequently,  however,  both  of  the 
non-resident  corporations  appeared,  and,  having 
obtained  the  leave  of  the  court  for  the  purpose, 
filed  their  answers  to  the  action,  and  on  the 
same  day  they  filed  their  several  petitions  for 
the  removal  of  the  cause  for  trial  to  the  circuit 
court  for  that  district.  Each  of  the  petitions 
was  accompanied  by  an  affidavit  executed  by  the 
president  of  the  company,  and  by  a  bond  of  the 
company  in  usual  form  as  required  by  law  in 
such  a  case.  Hearing  was  had  and  the  state 
court  refused  to  grant  the  prayer  of  the  respect- 
ive petitions,  and  directed  that  the  parties 
*should  proceed  to  trial,  to  which  rul-  1*577 
ings  the  defendants  then  and  there  excepted,  and 
the  verdict  and  judgment  were  for  the  plaintiffs. 
Exceptions  were  also  taken  by  the  defendants 
to  the  rulings  of  the  court  in  the  progress  of  the 
trial  and  to  certain  instructions  given  by  the 
court  to  the  jury;  but  it  will  not  be  necessary 
to  re-examine  the  exceptions  taken  during  the 
trial,  as  the  only  question  to  be  determined  un- 
der this  writ  of  error  is,  whether  the  rulings  of 
the  court  in  overruling  the  respective  petitions 
for  the  removal  of  the  cause  into  the  circuit 
court,  and  in  directing  that  the  parties  should 
proceed  to  trial  in  the  state  court,  were  or  were 
not  correct. 

Circuit  courts  do  not  derive  their  judicial 
power  immediately  from  the  Constitution,  as 
appears  with  sufficient  explicitncss  from  the 
Constitution  itself,  as  the  1st  section  of  the  3d 
article  provides  that  "the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme 
Court  and  in  such  inferior  courts  as  the  Con- 
gress may  from  time  to  time  ordain  and  estab- 
lish." Consequently,  the  jurisdiction  of  the  cir- 
cuit court  in  every  case  must  depend  upon  some 
act  of  Congress,  as  it  is  clear  that  Congress,  in- 
asmuch as  it  possesses  the  power  to  ordain  and 
establish  all  courts  inferior  to  the  Supreme 
Court,  may  also  define  their  jurisdiction. 
Courts  created  by  statute  can  have  no  jurisdic- 
tion in  controversies  between  party  and  party 
but  such  as  the  statute  confers.  Turner  v. 
Bank,  4  Dall.  10;  Sheldon  v.  BUI,  8  How.  448; 
Mclntire  v.  Wood,  7  Cranch,  606;  Kendall  v. 
17.  8,  12  Pet.  616. 

Congress,  it  may  be  conceded,  may  confer 
such  jurisdiction  upon  the  circuit  courts  as  it 
may  see  fit,  within  the  scope  of  the  judicial 
power  of  the  Constitution,  not  vested  in  the  Su- 
preme Court,  but  as  such  tribimals  are  neither 
created  by  the  Constitution  nor  is  their  juris- 
diction defined  by  that  instrument,  it  follows 
that,  inasmuch  as  they  are  created  by  an  act  of 
Congress,  it  is  necessary,  in  every  attempt  to 
define  their  power,  to  look  to  that  source  as  the 
means  of  accomplishing  that  end.  Cary  v.  Cur- 
tis, 3  How.  245.  Federal  judicial  power, 
*beyond  all  doubt,  has  its  origin  in  the  [*578 
Constitution ;  but  the  organization  of  the  system 
and  the  distribution  of  the  subjects  of  juriscfO 
tion  among  such  inferior  courts  as  Congress  may 
from  time  to  time  ordain  and  establish,  within 
the  scope  of  the  judicial  power,  always  have  been, 
and  of  right  must  be,  the  work  of  the  Congress. 

Attempt  is  made  in  argument  to  maintam  the 
right,  claimed  by  the  defendants,  to  remove  the 
cause  for  trial  in  this  case  from  the  state  court 
where  it  was  commenced  into  the  circuit  court, 
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as  being  derived  under  the  act  of  the  2d  of 
March,  18G7  (14  Stat,  at  L.  558),  which  is  en- 
titled "An  Act  to  Amend  a  Prior  Act  Entitled 
an  Act  for  the  Removal  of  Causes,  in  Certain 
Cases,  from  State  Courts." 

Reference  will  first  be  made  to  the  prior  act 
referred  to  in  the  title  of  the  amendatory  act, 
as  the  prior  act  followed  the  judiciary  act  in 
many  respects  and,  like  that  act,  limits  the 
right  of  removal  to  the  alien  defendant  and  the 
defendant  who  is  a  citizen  of  a  state  other  than 
that  in  which  the  suit  is  brought.  Subsequent 
to  those  preliminary  recitals  it  provides,  m  ef- 
fect, that  where  the  suit  is  commenced  in  the 
state  court  against  an  alien,  or  by  a  citizen  of 
the  state  against  a  citizen  of  another  state,  the 
non-resident  defendant  or  the  alien  defendant, 
as  the  case  may  be,  may  remove  the  cause  from 
the  state  court  into  the  circuit  court,  even 
though  it  appears  that  a  citizen  of  the  state 
where  the  suit  is  brought  is  also  a  defendant,  if 
the  suit,  so  far  as  it  relates  to  the  alien  defend- 
ant or  the  non-resident  defendant,  was  institut- 
ed and  is  prosecuted  for  the  purpose  of  restrain- 
ing or  enjoining  such  defendant ;  or  if  the  suit 
is  one  which,  so  far  as  it  respects  such  alien  or 
non-resident  defendant,  can  be  finally  deter- 
mined without  the  presence  of  the  other  defend- 
ant or  defendants  as  parties  in  the  cause,  then 
and  in  every  such  case  the  alien  or  non-resident 
defendant  may,  at  any  time  before  the  trial  or 
final  hearing  of  the  cause,  file  a  petition  for  the 
removal  of  the  same,  as  against  the  petitioner, 
into  the  circuit  court;  but  the  provision  in  the 
same  act  also  is,  that  such  removal  of  the  cause 
shall  not  be  deemed  to  prejudice  or  take  away 
579*]  the  right  of  the  plaintiff  *to  proceed,  at 
the  same  time,  with  the  suit  in  the  state  court, 
if  he  shall  see  fit,  against  the  other  defendants. 
14  Stat,  at  L.  306. 

Remarks  to  show  that  the  act  referred  to  con- 
tains nothing  to  support  the  view  that  Congress 
intended  by  it  to  depart  from  the  essential  prin- 
ciple embodied  in  the  judiciary  act  are  hardly 
necessary,  as  it  is  obvious  that  the  language  of 
the  act  does  not  empower  any  defendant,  un- 
less he  be  an  alien  or  non-resident,  to  remove 
the  cause  or  to  elect  any  other  forum  for  the 
trial  of  the  same  than  the  one  to  which  the  suit 
is  returnable,  nor  does  it  give  any  sanction 
whatever  to  the  proposition  that  the  resident 
defendant  shall  be  compelled  or  permitted  un- 
der any  circumstances  to  go  elsewhere  to  an- 
swer the  suit.  Defendants  in  certain  cases  may 
sever,  after  final  judgment,  for  the  purpose  of 
prosecuting  an  appeal  or  writ  of  error,  which  is 
effected  by  a  proceeding  usually  called  summons 
and  severance,  which  will  enable  one  of  several 
defendants,  or  any  number  less  than  the  whole, 
to  sue  out  a  writ  of  error  or  take  an  appeal  in 
a  case  where  the  other  defendants  or  respond- 
ents refuse  to  join  in  the  petition  for  the  same- 
Williams  v.  Bk.  11  Wheat.  414;  Wilson  v.  Ins, 
Co,  12  Pet.  140;  Todd  v.  Daniel,  16  Pet.  621. 
Modes  of  effecting  a  severance  among  executors, 
BO  that  less  than  the  whole  number  may  sue, 
were  also  known  at  common  law,  but  in  such  a 
case  it  was  necessary  that  such  a  proceeding 
should  be  perfected  before  the  suit  was  insti- 
tuted. 2  Wms.  Ex.  4th  Am.  ed.  1186,  note  t; 
Goodyear  v.  Rubber  Co.  2  Cliff.  368.  By  virtue 
of  the  provision  under  consideration  the  alien 
defendant  or  the  defendant  who  is  a  citizen  of 
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a  state  other  than  that  in  which  the  suit  is 
brought  is  empowered,  subject  to  the  conditions 
specified,  without  any  summons  and  severance, 
to  remove  the  cause,  as  between  him  and  the 
plaintiff,  into  the  circuit  court  for  trial,  leaving 
the  cause,  as  between  the  plaintiff  and  the  other 
defendants,  to  proceed  in  the  state  court  where 
the  suit  was  commenced,  wholly  unaffected  by 
such  removal,  the  only  effect  of  the  removal  in 
such  a  case  being  to  sever  to  that  *ex-  [*580 
tent  the  defendants  in  the  cause  for  the  special 
purpose  provided  in  the  enactment,  but  the  pro- 
vision affords  no  support  whatever  to  the  theory 
set  up  by  the  defendants  in  the  case  before  the 
court.  Smith  v.  Bines,  2  Sumn.  338 ;  Ward  v. 
Arredondo,  1  Paine,  410;  Sayles  v.  Ins.  Co.  2 
Curt.  212;  Hazard  v.  Durant,  9.  R.  I.  608; 
Beardsley  v.  Torrey,  4  Wash.  286.  Before  the 
passage  of  that  act  no  removal  could  be  made  in 
such  a  case,  as  some  .of  the  defendants  are  by 
that  act  supposed  to  be  citizens  of  the  state 
where  the  suit  is  brought,  asd  all  the  courts. 
Federal  and  state,  had  uniformly  decided  that 
unless  tlie  cause  was  removable  as  to  all  the  de- 
fendants it  could  not  be  removed  at  all,  as  the 
act  of  Congress  contained  no  provision  warrant- 
ing any  such  proceeding  as  summons  and  sever- 
ance for  any  purpose.  Moffat  v.  Soley,  2  Paine, 
103;  Bissell  v.  Horton,  3  Day,  281;  Tuckerman 
V.  BigeloWy  21  Law  Rep.  208;  Herndon  v.  Ridg- 
way,  17  How.  424,  15  L.  ed.  100;  R.  Co.  v.  Whit- 
ton,  13  Wall.  289,  20  L.  ed.  577.  Unlike  the 
judiciary  act,  however,  the  alien  defendant  or 
the  defendant  who  is  a  citizen  of  a  state  other 
than  that  in  which  the  suit  is  brought  may, 
under  the  "Act  for  the  Removal  of  Causes  in 
Certain  Cases  from  State  Courts,"  have  the 
cause  removed,  as  to  himself,  subject  to  the 
condition  that  such  severance  or  partial  re- 
moval shall  not  prejudice  or  idkA  away  the 
right  of  the  plaintiff  to  proceed,  at  the  same 
time,  with  the  suit  in  the  state  court  as  against 
the  other  defendants,  showing  that  the  right  of 
removal  is  still  confined  to  the  alien  and  non- 
resident defendant,  and  that  no  removal  of  the 
cause  as  to  any  other  defendant  can  be  made 
under  that  enactment. 

Grant  all  that,  still  it  is  insisted  by  the  de- 
fendants that  the  rulings  of  the  state  court  in 
refusing  to  grant  the  prayers  of  their  petitions 
and  in  directing  that  the  parties  should  pro- 
ceed to  trial  was  erroneous,  as  the  petitions 
were  filed  under  the  later  act  of  Congress, 
which,  as  they  contend,  very  much  enlarges  the 
right  to  remove  causes  from  the  state  courts 
into  the  circuit  courts  for  trial. 

Important  cnanges,  imdoubtedly,  are  made  by 
that  act  in  the  law  upon  that  subject,  as  it  clear- 
ly extends  the  privilege  *to  a  nonresi-  [*581 
dent  plaintiff  as  well  as  to  a  nonresident  defend- 
ant, subjecting  both,  however,  to  a  new  condi- 
tion, wholly  unknown  in  the  prior  acts  of  Con- 
gress, vesting  such  a  right  in  an  alien  defendant 
or  in  a  defendant  who  was  a  citizen  bf  a  state 
other  than  that  in  which  the  suit  is  brought. 
Where  a  suit  is  now  pending  or  may  hereafter 
be  brought  in  any  state  court  in  which  there  is 
controversy  between  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  a  citizen  of  an- 
other state,  such  citizen  of  another  state,  wheth- 
er he  be  plaintiff  or  defendant,  if  he  will  make  and 
file  in  such  state  court  an  affidavit  stating  that 
he  has  reason  to  believe  and  does  believe  that, 
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from  prejudice  or  other  local  influence,  he  will 
not  be  able  to  obtain  justice  in  such  state  court, 
may,  at  any  time  before  the  final  hearing  or 
trial  of  the  suit,  file  a  petition  in  such  state 
court  for  the  removal  of  the  suit  into  the  next 
circidt  court  to  be  held  in  the  district  where 
the  suit  is  pending.  Aliens,  it  will  be  seen,  are 
not  included  in  the  provision,  but  the  right  to 
petitioA  for  the  removal  is  extended  to  the  non- 
resident plaintiff  as  well  as  to  the  nonresident 
defendant,  in  a  case  where  it  appears  that  a  res- 
ident defendant  is  sued  by  a  nonresident  plain- 
tiff, as  in  such  a  case  there  is  controversy  be- 
tween a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  just  as 
much  as  there  is  in  a  case  where  a  resident 
plaintiff  sues  a  nonresident  defendant  in  his 
own  district,  the  defendant  being  found  within 
the  same  district  and  served  there  with  the 
original  process. 

Under  the  judiciary  act  and  the  succeeding 
act  for  the  removal  of  certain  causes,  the  plain- 
tiff, if  he  elected  to  commence  his  suit  in  a  state 
court,  whether  he  was  resident  or  nonresident, 
was  bound  by  his  election ;  nor  was  it  ever  sup- 
posed that  he  could  subsequently  be  permitted 
to  remove  the  cause  from  the  state  court  into 
the  circuit  court  in  ordinary  circumstances,  as 
neither  of  those  acts  of  Congress  vest  in  the 
plaintiff  any  such  right,  nor  do  they  contain 
any  language  to  warrant  the  conclusion  that 
Congress  ever  intended  to  confer  upon  a  plain- 
tiff any  such  power.  Nonresident  defendants 
and  alien  defendants  might  cause  such 
582*]  *removaltobe  made,  but  under  the  judi- 
ciary act  the  condition  was  that  such  a  defend- 
ant must  file  his  petition  requesting  such  re- 
moval at  the  time  lie  entered  his  appearance  in 
such  state  court;  which  condition  is  relaxed  in 
this  act,  so  far  as  it  respects  nonresident  de- 
fendants and  nonresident  plaintiffs,  and  it  is 
provided  tnat  the  right  may  be  exercised  "at  any 
time  before  the  final  hearing  or  tristl  of  the 
suit." 

Viewed  in  the  light  of  these  suggestions,  it  is 
clear  that  it  is  a  mistake  to  suppose  that  the 
act  will  operate  to  limit  the  right  conferred  by 
the  judiciary  act  unless  the  court  give  it  the 
broad  construction  assumed  by  the  defendants, 
as  it  extends  the  right  to  a  nonresident  plain- 
tiff as  well  as  to  a  nonresident  defendant,  and 
allows  both  to  file  the  necessary  petition  at  any 
time  before  the  final  hearing  or  trial  of  the 
suit,  leaving  the  case  of  the  alien  defendant  un- 
affected by  any  of  its  provisions. 

Mere  regulation,  such  as  requiring  the  cause 
of  removal  to  be  stated,  and  that  the  petition 
should  be  supported  by  an  affidavit,  is  not  suf- 
ficient change  in  the  principle  of  the  judiciary 
act  to  support  the  proposition,  as  the  great 
purpose  of  the  new  enactment  is  to  extend  the 
right  to  a  nonresident  plaintiff  as  well  as  to  a 
nonresident  defendant,  and  to  enlarge  the  time 
within  which  the  petition  may  be  filed,  leaving 
the  alien  defendant  wholly  unaffected  by  the 
new  regulations. 

Apply  these  rules  of  construction  to  the  three 
Acts  of  Congress  referred  to  in  this  case,  and  it 
is  clear  that  they  will  work  out  the  following 
results:  (1)  In  a  case  where  the  suit  is  com- 
menced by  a  plaintiff  in  the  court  of  a  state  of 
which  he  is  a  citizen,  against  a  defendant  who 
is  a  citizen  of  another  8ta.te,  the  defendant  may 
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remove  the  cause  into  the  circuit  eourt  of  that 
district  for  trial.  (2)  Where  the  plaintiff 
brings  his  suit  in  the  court  of  a  state  other 
than  that  of  which  he  is  a  citizen,  against  a 
defendant  who  is  a  citizen  of  the  state  where 
the  suit  is  brought,  the  plaintiff  may  remove 
the  cause  into  the  circuit  court  imder  the  last 
named  act.  Beery  v.  Irick,  22  Gratt.  485. 

•Suppose,  however,  the  plaintiff  brings  [*583 
his  suit  in  the  court  of  a  state  other  than  that 
of  which  either  he  or  the  defendant  is  a  citizen, 
the  defendant  having  been  found  therein  and 
been  duly  served  with  the  original  process,  then 
neither  the  plaintiff  nor  the  defendant  can  re- 
move the  cause  from  the  state  court  into  the 
circuit  court  for  trial  under  any  existing  act 
of  Congress,  as  in  that  case  there  is  not  contro- 
versy between  a  citizen  of  a  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state, 
nor  is  the  suit  one  commenced  by  a  citizen  of  a 
state  in  which  the  suit  is  brought  against  a  cit- 
izen of  another  state,  as  the  condition  is  as 
provided  in  the  judiciary  act.  Both  plaintiff  and 
defendant  being  nonresidents,  the  acts  of  C<«- 
gress  make  no  provision  for  the  removal  of 
such  a  cause  into  the  circuit  court  for  trial. 

Unaffected  as  the  judiciary  act  is  by  the  lat- 
est of  the  three  acts  mentioned,  the  law  still  is, 
that  if  the  suit  is  commenced  against  an  alien 
in  a  state  court,  he  may  file  a  petition  for  the 
removal  of  the  same  for  trial  into  the  next  cir- 
cuit court  to  be  held  in  the  district,  at  the  time 
of  entering  his  appearance  in  such  state  court. 
Nonresident  defendants  or  alien  defendants 
may  also  remove  certain  causes  from  a  state 
court  into  a  circuit  court  for  trial,  \mder  the 
intermediate  act  of  Congress,  as  before  ex- 
plained. Where  the  suit  is  commenced  in  a 
state  court  against  an  alien,  or  by  a  citizen  ot 
the  state  in  which  the  suit  is  brought  against 
a  citizen  of  another  state,  the  nonresident  de- 
fendant or  the  alien  defendant,  as  the  case  may 
be,  may  remove  the  cause  from  the  state  court 
into  the  circuit  court  for  trial,  even  though  it 
appears  that  a  citizen  of  the  state  where  the 
suit  is  brought  is  also  a  defendant,  if  the  suit, 
so  far  as  it  relates  to  the  nonresident  or  alien 
defendant  was  instituted  and  is  prosecuted  for 
the  purpose  of  restraining  or  enjoining  such  de- 
fendant, or  if  the  suit  is  one  which,  so  far  as 
it  respects  such  defendant,  can  be  finally  deter- 
minea  without  the  presence  of  the  other  defend- 
ants as  parties  in  the  cause.  Considering  the 
stringent  conditions  which  are  embodied  in  the 
last  named  act,  it  is  doubtful  whether  it  will 
prove  to  be  one* of  much  practical  value,  [*584 
but  as  it  remains  in  full  force  it  cannot  be  prop- 
erly overlooked  in  this  investigation.  Suggestion 
is  made  that  it  is  a  step  in  advance  of  the  judi- 
ciary act,  but  the  force  of  the  suggestion  is  not 
perceived,  as  it  makes  no  provision  that  any 
party  shall  go  into  the  circuit  court  for  trial 
except  such  as  may  go  or  be  sent  there  under 
the  12th  section  of  the  judiciary  act.  Devest 
that  act  of  the  feature  which  provides  for  the 
severance  of  the  defendants  and  that  which 
empowers  the  plaintiff  to  proceed  with  the 
suit  in  the  state  court  as  against  the  other 
defendants,  and  it  is  exactly  the  same  as  the 
corresponding  feature  of  the  judiciary  act, 
except  that  it  extends  the  time  for  filing 
the  petition  for  the  removal  of  the  cause 
from    the    time    the    petitioner    enters    his 
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appearance  in  the  state  court  to  the  time  of 
the  trial  or  final  hearing  of  the  cause.  Separate- 
ly considered,  the  language  employed  in  the 
*\Act  for  the  Removal  of  Causes  in  Certain 
Cases  from  the  State  Courts"  to  describe  the 
parties  and  the  suit  in  which  the  alien  defend- 
ant or  the  nonresident  defendant  may  remove 
the  cause  into  the  circuit  court  for  trial,  is 
identical  with  the  language  employed  in  the  ju- 
diciary act,  the  two  provisions  differing  only  in 
the  particulars  heretofore  sufficiently  explained, 
showing  that  the  well  established  rule  applies 
in  construing  the  later  act,  that  words  and 
phrases,  the  meaning  of  which  in  a  statute  have 
been  ascertained  by  judicial  interpretation, are, 
when  used  in  a  subsequent  statute,  to  be  under- 
stood in  the  same  sense.  Pott.  Dwarris,  274; 
Bac.  Abr.  "Statute,"  I. ;  Pennock  v.  Dialogue^  2 
Pet.  18;  Cathcart  v.  Robinson,  5  Pet.  280;  Mc- 
Cool  Y. Smith,  1  Black,  469,  17  L.  ed.  221;  Com. 
V.  Hartnett,  3  Gray,  450;  Ruckmahoye  v.  Mot- 
tichund,  32  Eng.  L.  &  E.  84 ;  Bogardus  v.  Trin- 
ity Churchy  4  Sandf.  Ch.  633;  Rigg  v.  Wilton, 
13  111.  15;  Adams  v.  Field,  21  Vt.  256.  Such  a 
construction  in  the  case  supposed  becomes  a 
part  of  the  law,  as  it  is  presumed  that  the  leg- 
islature in  passing  the  later  law  knew  what  the 
judicial  construction  was  which  had  been  given 
to  the  words  of  the  prior  enactment.  S^ipport, 
therefore,  to  the  theory  put  forth  by  the  de- 
585*]  fendants  cannot  be  derived  either  *from 
the  judiciary  act  or  from  the  later  act  entitled 
"An  act  for  the  Removal  of  Causes  in  Certain 
Cases  from  State  Courts."    14  Stat,  at  L.  306. 

Admit  that,  and  still  it  is  insisted  by  the  de- 
fendants that  they  had  the  right  to  remove  the 
cause  from  the  state  court  under  the  act  to 
amend  the  act  called  the  removal  act.  14  Stat, 
at  L.  558.  Much  stress  is  placed  upon  the  par- 
ticular language  of  that  act,  which  is,  that 
"when  a  suit  is  now  pending  or  may  hereafter 
be  brought  in  any  state  court,  in  which  there 
is  controversy  between  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  a  citizen  of  an- 
other state."  Instead  of  that,  the  correspond- 
ing language  of  the  judiciary  act  is,  "if  a  suit 
be  commenced  in  any  state  court  .  .  .  by  a 
citizen  of  the  state  in  which  the  suit  is  brought 
against  a  citizen  of  another  state." 

Different  words  are  certainly  employed  in  the 
two  provisions,  but  it  is  difficult  to  see  in  what 
particular  the  jurisdiction  of  the  state  court 
IS  lessened  by  the  last  act  or  in  what  respect 
the  difference  of  phraseology  supports  the  the- 
ory of  the  defendants,  as  "a  suit  by  a  plaintiff 
against  a  defendant"  must  mean  substantially 
the  same  thing  in  the  practical  sense  as  "a  suit 
in  which  there  is  controversy  between  the  par- 
ties," as  each  provision  includes  the  word 
"suit,"  which  applies  to  any  proceeding  in  a 
court  of  justice  in  which  the  plaintiff  pursues 
his  remedy  to  recover  a  right  or  claim.  2  Bouv. 
Law  Diet.  558;  Weston  v.  Charleston,  2  Pet. 
47 ;  1  Curt.  Com.  §  73,  p.  85 ;  Web.  Die.  "Suit." 
Indubitably  they  differ  in  this,  that  it  is  the 
defendant  only  who  can  remove  the  cause  under 
the  judiciary  act,  but  the  last  named  act  em- 
powers the  nonresident  plaintiff  in  a  proper 
case,  as  well  as  the  nonresident  defendant,  to 
exercise  the  same  privilege,  as  in  the  former 
case,  as  well  as  in  the  latter,  there  is  a  suit 
pending  in  which  there  is  controversy  between 
a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state^  and  the 
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express  enactment  is  that  in  the  case  supposed 
"such  citizen  of  another  state,  whether  he  be 
plaintiff  or  defendant,"  if  he  will  comply  with 
the  conditions  stated,  may,  at  any  time 
*before  the  final  hearing  or  trial  of  the  [*586 
suit,  file  a  petition  for  the  removal  of  the  cause. 
Cooke  V.  Bank,  1  Lans.  602;  Bryant  v.  Rich. 
106  Mass.  191;  Cooke  v.  Bank,  52  N.^Y.  96. 
Real  parties  only  are  empowered  to  claim  that 
right  under  either  act,  and  it  is  equally  clear 
that  the  right  of  the  defendant  cannot  be  de- 
feated by  joining  with  him  a  mere  nominal 
party  in  the  action.  Dodge  v.  Perkins,  4  Mas. 
435 ;  Rateau  v.  Bernard,  3  Blatchf .  245 ;  Ward 
V.  Arredondo,  1  Paine,  410;  Wormley  v.  Worm- 
ley,  8  Wheat.  451 ;  1  Curt.  Com.  §  74. 

Special  attention  is  also  invited  to  the  fact 
that  the  judicial  power  conferred  by  the  Con- 
stitution extends  to  controversies  between  citi- 
zens of  different  states,  and  the  proposition  is 
submitted  in  argument  that  it  would  be  compe- 
tent for  Congress  to  pass  a  law  empowering  one 
of  a  number  of  plaintiffs,  or  one  of  a  number 
of  defendants,  to  remove  such  a  suit  for  trial 
from  a  state  court  into  the  circuit  court  for  the 
same  district,  if  it  appeared  that  the  petition- 
er, whether  plaintiff  or  defendant,  was  a  citizen 
of  a  state  other,  than  that  in  which  the  suit  was 
brought,  even  though  all  the  other  plaintiffs  or 
other  defendants  were  citizens  of  the  state  in 
whose  court  the  suit  was  pending ;  but  the  court 
is  of  the  opinion  that  the  question  does  not 
arise  in  this  case,  as  the  act  of  Congress  in  ques- 
tion in  the  judgment  of  the  court  does  not  pur- 
port to  confer  any  such  right.  Were  it  true 
that  the  circuit  courts  derive  their  judicial 
power  immediately  from  the  provisions  of  the 
Constitution,  it  might  be  necessary  to  examine 
that  proposition ;  but  inasmuch  as  it  is  settled 
law  that  the  jurisdiction  of  such  courts  de- 
pends upon  the  acts  of  Congress  passed  for  the 
purpose  of  defining  their  powers  and  prescrib- 
ing their  duties,  it  is  clear  that  no  such  ques- 
tion can  arise  in  a  case  like  the  present,  unless 
it  first  be  ascertained  that  Congress  has  passed 
an  act  purporting  to  confer  the  disputed  power. 
Courts  are  disinclined  to  adopt  a  construction 
of  an  act  of  Congress  which  would  extend 
its  operation  beyond  what  is  warranted  by 
the  Constitution,  but  the  suggestion  that 
•Congress  possesses  the  power  to  confer  [*587 
a  new  privilege  is  not  a  sufficient  reason  to  in- 
duce the  court  to  extend  an  existing  enactment 
by  construction  so  as  to  embrace  the  privilege, 
unless  the  words  of  the  enactment  are  of  a 
character  to  warrant  the  construction. 

Either  the  nonresident  plaintiff  or  nonresi- 
dent defendant  may  remove  the  cause  under 
the  last  named  act,  provided  all  the  plaintiffs 
or  all  the  defendants  join  in  the  petition,  and 
all  the  party  petitioning  are  nonresidents,  as 
required  under  the  judiciary  act;  but  it  is  a 
great  mistake  to  suppose  that  any  such  right 
is  conferred  by  that  act  where  one  or  more  of 
the  plaintiffs  or  one  or  more  of  the  petitioning 
defendants  are  citizens  of  the  state  in  which 
the  suit  is  pending,  as  the  act  is  destitute  of 
any  language  which  can  be  properly  construed 
to  confer  any  such  right  unless  all  the  plain- 
tiffs or  afl  the  defendants  are  nonresidents  and 
join  in  the  petition.  Bryant  v.  Scott,  67  N.  C. 
302 ;  Hazard  v.  Durante  9  R.  I.  609 ;  Waggener 
V.  Cheek,  2  Dill.  666;  Case  v.  Douglas,  1  Dill. 
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299;  Biwhy  ▼.  Couse,  8  Blatchf.  73;  Ew  parte 
AndreiM,  40  Ala.  848 ;  Peters  v.  Peters,  41  Ga. 
251;  Cooke  v.  Bank,  62  1^.  Y.  113. 

Two  cases  <Hil7,  besides  the  opinion  given  in 
this  same  case  in  the  circuit  court,  to  wit: 
Johnson  y.  Monell,  I  Woolw.  390,  and  Sands  r. 
Smith,  1  Dill.  290,  are  cited  to  support  the  as- 
sumed theory,  neither  of  which  necessarily  in- 
Yolved  any  such  question,  and  the  reasons  given 
for  the  c<mclusion  by  the  learned  circuit  judge, 
on  the  motion  to  dismiss  the  case  in  the  cir- 
cuit court,  are  not  satisfactory. 

Judgment  affirmed. 

Miller,  J.,  and  Bradley,  J.,  dissenting: 
We  dissent  from  the  opinion  of  the  court  in 
this  case  in  reference  to  tne  construction  of  the 
act  under  consideration,  and  for  this  reason 
dissented  from  the  judgmenli 


589*1  *JOHN  R.  BULLARD,  Trustee  of  Ed- 
mund W.  Glapp,  a  Bankrupt,  Plff,  in  Err,, 

17. 

THE  NATIONAL  EAGLE  BANK. 

(See  S.  C  18  Wall.  589-^98.) 

National  Bank — lien  on  shares,  not  allowed  for 

notes  due  hank. 

1.  A  national  bank,  organized  under  and  con- 
trolled by  the  act  of  1864,  cannot  acquire  a  valid 
Hen  upon  the  shares  of  Its  stockholders  by  the  arti- 
cles of  association  or  bv-laws,  whether  or  not 
there  Is  an  existing  debt  from  the  stockholders  to 
the  bank,  due  and  unpaid. 

2.  A  national  bank  Is  not  entitled  to  hold  the 
Interest  in  stock  of  a  stockholder  by  way  of  Hen 
or  security,  for  notes  due  from  the  stockholder  to 
the  bank. 

[No.  662.1 

Submitted  Deo.  1, 187S.    Bedded  Mar.  S,  187i. 

CERTIJ'ICATE  of  division  of  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  Unit^  States  for  the  District  of  Massachu- 
setts. 

This  action  was  originally  broudbt  hy  Ches- 
ter I.  Reed,  trustee  of  Edmund  W.  Clapp,  a 
bankrupt.  Mr.  Reed  having  deceased,  the  pres- 
ent plamtiff  was  appointed  his  successor  in  the 
trust  by  the  court  in  bankruptcy,  and  was  ad- 
mitted by  the  circuit  court  to  prosecute  this 
suit. 

It  is  an  action  against  the  bank  for  refusing 
to  allow  a  transfer  to  be  made  of  shares  of  iti 
stock,  the  bank  justifying  its  refusal  by  the  as- 
sertion that  it  had  a  lien  on  the  stock  as  secur- 
ity for  debts  due  from  the  bankrupt,  by  virtue 
of  articles  of  association  of  the  bank,  and  a  by- 
law enabling  the  bank  to  Vefuse  to  allow  a 
transfer  of  stock  by  a  debtor  of  the  bank. 

The  parties  agreed  on  a  statement  of  facts  as 
follows: 

Samuel  G.  Clapp  and  Edmimd  W.  Clapp  were 
partners,  doing  biisiness  as  merchants  in  Bos- 
ton, under  the  firm  name  Clapp  k  Brother, 
from  1860  to  March  16, 1870,  when  said  Samuel 
died.  Edmund  thereafter  carried  on  business 
in  the  firm  name.  Nov.  8, 1871,  he  failed  to  pay 
his  commercial  paper  maturing  on  that  day. 

On  a  petition  filed  by  one  of  his  creditors  in 
the  district  court  for  said  district,  Jan.   12, 

Nora. — Lien  of  ftanks  on  stock — see  note,  56  C. 
C.  A  179. 
18  Wall.    - 


1872,  he  was,  on  the  19th  day  of  that  month, 
adjudged  a  bankrupt  for  the  above  cause.  Fd>. 
10,  the  plaintiff  was  duly  appointed  trustee  of 
the  said  bankrupt,  who,  on  tnat  day,  conveyed 
and  assigned  to  the  plaintiff  all  his  property^ 
real  and  personal.* 

While  said  Samuel  and  Edmimd  were  so  part- 
ners, to  wit:  Auff.  1,  1865,  and  Feb.  13,  1866, 
they  bought  and  had  duly  transferred  to  them 
one  himdred  sixty  shares  of  the  capital  stock  of 
the  defendant  bank,  one  hundred  forty-five 
thereof  on  said  Aug.  1,  and  fifteen  thereof  on 
said  Feb.  13.  These  shares  have  ever  since  re- 
mained, in  certificate  and  on  the  books  of  the 
bank,  in  the  name  of  Clapp  &  Brother. 

The  defendant  bank  was  organized  under  the 
statutes  of  the  United  States  Mar.  29,  1865. 

Said  bank,  by  its  directors,enactecl  and  adopt- 
ed the  by-laws  above  mentioned.  The  directors 
had  been  informed,  before  adoptine^  said  by- 
laws, that  said  Edmund  had  stopped  payment. 

Said  bank,  Nov.  8,  held  and  ever  since  has 
held  commercial  paper  discounted  by  it  for  the 
accommodation  of  said  Edmund.  No  part  of 
this  paper  has  been  paid,  and  said  Edmund  was 
and  still  is  liable  for  the  payment  thereof. 

The  plaintiff,  Feb.  15,  1872,  demanded  of  the 
defendant  a  transfer  to  him,  as  sucn  trustee,  of 
said  one  himdred  sixty  shares  of  stock,  and  the 
defendant  refused  to  make  such  transfer,  or  al- 
low the  same  to  be  made,  claiming  to  have  a 
lien  on  said  shares  to  secure  the  payment  of 
said  paper. 

When  said  Samuel  died,  said  firm  had  prop- 
erty to  a  large  amount,  and  was  largely  indebt- 
ed. Its  creditors  required  the  plaintiff  to  appro- 
priate the  said  shares,  and  any  other  property 
of  the  firm  and  the  proceeds  thereof,  to  the  pay- 
ment in  full  of  the  debts  of  the  firm,  before  ap- 
plying any  part  thereof  to  the  payment  of  any 
debts  due  and  owing  from  said  Edmund.  The 
debts  of  the  firm  were  paid  in  part  by  the  said 
Edmund,  and  have  been  in  part  paid  by  the 
plaintiff  from  the  proceeds  of  the  firm's  prop- 
erty, which  have  come  into  his  hands  as  trus- 
tee. And  the  plaintiff  has  now  in  his  hands  the 
proceeds  of  said  firm's  property  sold  by  him, 
more  than  sufficient  to  pay  in  full  all  the  out- 
standing debts  of  the  firm.  It  is  claimed  by  the 
one  party  that  the  estate  of  the  said  Samuel  is 
indebted  to  said  Edmund,  and  on  the  other,  that 
said  Edmund  is  indebted  to  said  estate.  If  ma- 
terial, the  question  should  be  determined  by  a 
master.  Unless  upon  the  foregoing  facts  said 
bank  is  entitled  to  a  lien  upon  said  shares  of 
stock  or  some  portion  of  them,  lor  the  indebt- 
edness aforesaid,  judgment  should  be  for  the 
plaintiff  for  the  value  thereof,  to  be  ascertained 
by  an  assessor,  and  for  the  unpaid  dividends 
and  interest;  and  if  said  bank  is  entitled  to  a 
lien  on  said  shares,  or  any  part  thereof,  the  de- 
fendant is  to  hold  the  same  until  the  debt  shall 
be  paid. 

The  cause  coming  on  to  be  heard,  the  follow- 
ing questions  were  raised  and  argued: 

First.  Whether  a  national  bank  organized 
under  and  controlled  by  the  act  of  1864,  can 
acquire  a  valid  lien  upon  the  shares  of  its 
stockholders  by  the  articles  of  association  or 
by-laws,  as  proved  in  this  case. 

Second.  Whether,  if  such  articles  of  assoda- 
tion  and  by-laws,  or  both,  created  any  Talid 
lien  upon  the  shares  of  the  stockholders  in  a 
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national  bank,  organized  under  the  act  of  1864, 
such  lien  attached  to  the  shares  before  the  time 
when  there  was  an  existing  debt,  from  the 
stockholders  to  the  bank,  due  and  unpaid. 

Third.  Whether  the  National  Eagle  Bank, 
upon  the  facts  agreed,  is  entitled  to  hold  the 
interest  of  Edmund  W.  Clapp  in  the  stock  there- 
in mentioned,  by  way  of  lien  or  security,  or  all 
or  any  of  the  notes  and  bills  mentioned  in  the 
facts  agreed. 

The  case  further  appears  in  the  opinion. 

Messrs,  B.  R.  Curtis  and  J,  R,  Bullard,  pro 
Be,  for  plaintiff  in  error: 

The  inquiry  is,  whether  the  provisions  in  the 
articles  of  association,  authorizing  the  direct- 
ors by  a  by-law  to  prohibit  the  transfer  of 
stock  owned  by  any  stockholder  who  may  be  li- 
able to  this  association,  either  as  principal 
debtor  or  otherwise,  without  the  consent  of  the 
board,  and  the  by-law  afterwards  made  by  the 
directors  to  that  effect,  justified  the  refusal  of 
the  bank  to  allow  the  transfer  of  the  stock. 

On  this  question  it  is  submitted  that  the  case 
of  The  Bank  v.  Lanier,  11  Wall.  369,  20  L.  ed. 
172,  is  decisive  in  the  negative.  Brent  v.  Bk. 
10  Pet.  616;  Conkling  v.  Bk.  45  N.  Y.  655; 
Evansville  Bk,  v.  Metropolitan  Bk,  reported  in 
the  Banker's  Magazine  for  March,  1872,  and 
of  Vice-Chancellor  Harland,  of  Ky.,  reported  in 
the  Banker's  Magazine  for  Nov.  1873,  p.  359. 

It  appears  by  the  statement  of  facts,  that  all 
the  debts  in  question  were  contracted  by  the 
bankrupt  before  the  passage  of  the  by-law.  The 
attempt  is  to  give  this  by-law  a  retroactive 
operation  and,  by  force  of  it,  create  a  lien  on 
the  stock  of  the  bankrupt  for  debts  contracted 
when  it  was  not  in  existence. 

What  seems  to  me  decisive  of  this  case,  inde- 
pendent of  all  other  considerations,  is  that  this 
stock  belonged  to  the  firm  of  Clapp  &  Brother, 
consisting  of  Samuel  G.  Clapp  and  the  bank- 
rupt, and  so  stood  on  the  books  of  the  bank; 
and  when  the  partnership  was  dissolved  by  the 
death  of  Samuel  G.  Clapp,  before  the  bank- 
ruptcy of  Edmimd  W.  Clapp,  the  stock  still  re- 
mained the  property  of  the  firm,  to  be  adminis- 
tered by  the  surviving  partner  through  a  sale, 
converting  it  into  money  and  applying  the  pro- 
ceeds to  the  payment  of  the  debts  of  thelfirm, 
distributing  the  surplus,  if  any,  among  those 
entitled  to  it.  If  the  by-law  in  question  was 
valid,  it  was  not  intended  to  create  a  lien  upon 
the  property  of  the  firm,  to  secure  the  individ- 
ual debt  of  one  of  the  partners.  Such  a  lien 
would  be  a  mere  fraud,  inconsistent  with  the 
rights  and  powers  of  the  firm  and  its  individual 
members,  and  wholly  beyond  the  scope  of  any 
power  possessed  by  the  bank. 

Rogers  v.  Batchelor,  12  Pet.  230 ;  1  East,  48. 

The  terms  of  this  by-law  call  for  no  such 
broad  construction  as  would  make  it  operate 
fraudulently,  or  in  any  degree  improperly.  Its 
manifest  purpose  was  to  attempt  to  create  a 
lien  for  the  debt  of  the  stock,  and  nothing  more. 
Here  the  debtor  was  Edmimd  W.  Clapp;  the 
stock  belonged  to  the  firm  of  which  he  was  the 
surviving  partner. 

But  if  this  by-law  was  intended  to  have  such 
operation,  then  it  is  in  conflict  with  the  bank- 
rupt act.  The  act  of  bankruptcy  was  Novem- 
ber 8,  1871,  and  was  known  to  the  bank  which 
held  commercial  paper  of  the  bankrupt  over  I 
due,  before  the  by-law  was  passed,  Nov.  25, 
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1871,  and  as  amended  Dec.  7  following  How 
could  the  bank  then  obtain  a  preference  over 
the  other  creditors  of  the  bankrupt? 

Mr,  C.  B.  Goodrich  for  defendant  in  error: 

I.  The  5th  article  of  association  of  the  de- 
fendant bank,  which  authorized  by-laws  regu- 
lating the  transfer  of  shares  in  the  capital 
stock,  was  a  lawful  authority  conferred  upon 
those  who  became  parties  to  the  articles  of  as- 
sociation. 

II.  The  by-law  which  was  proposed  Nov.  22, 
1871,  and  adopted  on  the  25tD,  was  authorized 
by  the  5th  article  of  association;  it  is  not  in- 
consistent with  any  provision  of  the  act,  June 
3,  1864. 

Ang.  Corp.  §  355;  see  Act,  June  3,  1864,  |$ 
8,  12;  Knight  v.  Old  Nat,  Bk,  of  Prov,  R.  L 
June  Term  1871;  Bk,  v.  Lanier,  11  Wall.  369, 
20  L.  ed.  172;  Ew  parte  Bigelow,  2  Ben.  C.  C. 
469;  Child  v.  Hudson  Bay  Co,  2  P.  Wms.  207; 
Fisher  v.  Bk,  5  Gray,  373;  Bk.  v.  Laird,  2 
Wheat.  390;  Brent  v.  Bk,  10  Pet.  597. 

Subscribers  to  the  articles  of  association  are 
bound  thereby,  and,  by  their  signatures,  con- 
sented in  advance  to  any  subsequent  by-law 
which  might  be  adopted  in  conformity  with 
the  articles. 

Deac.  Bankr.  500,  2d  ed.;  Harris  v.  Picket, 
4  H.  &  N.  1 ;  Harmon  v.  Fisher,  Cowp.  124 ;  Ea 
parte  Copeland,  3  Dow.  &  C.  199;  Eoo  parte 
Prescott,  3  Dow.  &  C.  230;  Kirkman  v.  Skate- 
cross,  6  Dow.  &  C.  14. 

Upon  the  provisions  to  the  act  to  which  ref- 
erence has  been  made,  the  5th  article  of  as- 
sociation was  a  rightful  exercise  of  authority; 
it  constitutes  a  part  of  the  charter;  the  share- 
holder, by  his  subscription  for  purchase  of 
stock,  assents  thereto.  The  bank  has  author- 
ity to  take  its  own  shares  in  payment,  or  as  se- 
curity, of  a  debt  previously  contracted  in  good 
faith  if  necessary  to  prevent  loss.  Upon  the 
same  reason  it  may  pass  a  by-law  which  shall 
create  an  equitable  lien  upon  the  shares  of  a 
stockholder,  who  suffers  his  debt  to  become 
due  and  unpaid;  the  by-law  taking  effect  only 
up(m  a  default  in  payment  at  the  day,  prior,  to 
wnich  the  stockholder  is  not  prohibited  by  the 
by-law  of  Nov.  25,  to  transfer  his  stock  at 
pleasure,  and  thus  change  his  obligation  which 
had  matured  at  the  time  of  the  supposed  trans- 
fer. Nov.  26,  so  far  as  the  by-law  under  consid- 
eration is  concerned,  Clapp,  by  paying  the  two 
notes  which  matured  Nov.  24,  might  have 
transferred  his  stock. 

III.  The  loan  to  Clapp,  by  discount  of  the 
notes  and  bills  held  by  the  defendants,  was 
not  made  on  the  security  of  the  shares,  but  up- 
on the  personal  credit  and  responsibility  of  the 
parties.  It  follows  that  the  by-law  of  Nov.  25, 
1871,  is  not  a  violation  of  section  35  of  the  act 
of  June  3.  1864,  which  prohibits  a  loan  by  a 
bank  upon  the  security  of  the  shares  of  its  own 
capital  stock.  It  is  submitted  that  the  by-law 
is  not  inconsistent  with  any  other  provision 
contained  in  the 'statute. 

IV.  The  statute  of  Mar.  2,  1867,  regulating 
bankruptcies,  does  not,  in  terms  or  by  implica- 
tion, repeal  the  act  of  June  3,  1864,  and  was 
not  designed  to  interfere  with  it.  It  does  not, 
in  terms,  repeal  any  prior  statutes.  This  stat- 
ute cannot  be  regarded  as  an  exercise  of  the 
right  to  repeal  the  act  of  June  3,  1864,  which 
is  reserved  to  Congress  in  section  64  of  the  act, 
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1  Ridg.  (P.  C.)  448,  n.  A;  Hay  den  v.  Carroll, 
3  Ridg.  (P.  C.)  592;  3  Chit.  Eq.  Index,  2,795; 
Parker  v.  Muggride,  2  Story,  334;  Mitchell  v. 
Winalow,  2  Story,  830. 

V.  The  assignee  of  Clapp  took  his  property 
as  he  held  it,  Jan.  12,  1872.  The  assignee  or 
trustee  under  the  act  has  no  other  or  better 
title  or  estate  than  the  debtor,  and  is  subject  to 
all  the  rights  and  equities  subsisting  at  that 
time  in  any  creditor  of  the  debtor;  the  only  ex- 
ception is,  a  right  to  avoid  fraudulent  sale, 
fraudulent  preferences,  and  attachment  on 
mesne  process  made  within  four  months  next 
preceding  the  commencement  of  proceedings  in 
bankruptcy. 

Ea  parte  Netohall,  2  Story,  363 ;  Windsor  v. 
McLellan,  2  Story,  493;  Fletcher  v.  Morey,  3 
Story,  655;  Ex  parte  Plant,  4  Deac.  &  Chit. 
160;  Bankrupt  act,  March  2,  1867,  ch.  176  (14 
Stat,  at  L.  517,  §  14). 

VI.  The  by-law  of  December  17,  1871,  which 
provides  "And  no  person  indebted  to  the  bank 
shall  be  allowed  to  sell  or  transfer  his  or  her 
stock  without  the  consent  of  a  majority  of  the 
directors ;  and  this,  whether  liable  as  principal 
or  surety,  and  whether  the  debt  or  liability  be 
due  or  not,"  was  prior  in  point  of  time  to  the 
title  of  plaintiff,  and  the  only  question  which 
can  arise  thereon  is,  whether  it  is  inconsistent  and 
incompatible  with  the  35th  section  of  the  statute. 

The  mere  fact  of  a  discoimt  made  by  the 
bank,  after  the  adoption  of  such  a  by-law,  does 
not  operate  as  a  transfer  of  pledge  of  the  shares 
held  by  the  borrower.  The  authority  conferred 
upon  the  directors  by  this  by-law  is  to  be  ex- 
ercised at  their  election,  at  the  time  a  trans- 
fer is  proposed.  The  by-law  does  not  operate 
at  the  time  of  a  discount  propria  vigore,  £o  cre- 
ate a  lien  or  pledge  in  favor  of  the  bank.  It  is 
like  a  constitutional  provision,  which  does  not 
operate  by  its  own  force,  without  legislative 
action  to  carry  it  into  effect. 

Orovea  v.  Slaughter,  15  Pet.  449,  500. 

The  language  of  the  Constitution  obviously 
points  to  something  more  to  be  done,  and  looks 
to  some  future  time,  not  only  for  its  fulfilment, 
but  the  means  by  which  it  was  to  be  accom- 
plished. Legislative  provision  is  essential  to 
carry  into  effect  the  object  of  the  prohibition. 

In  the  case  at  bar,  it  is  clear  that  the  dis- 
counts by  the  defendant  bank  to  Clapp,  were 
not  made  upon  the  security  of  his  stock  or 
shares  in  the  bank. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  first  question  upon  which  the  judges  of 
the  circuit  court  divided  in  opinion  is,  whether 
a  national  bank  organized  under  and  controlled 
by  the  act  of  1864,  can  acquire  a  valid  lien  upon 
the  shares  of  its  stockholders  by  the  articles  of 
association  or  by-laws  proved  in  the  case. 
Those  articles  were  formed  on  the  29th  day  of 
March,  1865,  and  they  contain  the  provision 
that  the  directors  of  the  association  shall  "have 
the  power  to  make  all  by-laws  that  it  may  be 
proper  and  convenient  for  them  to  make  \mder 
said  act,  for  the  general  regulation  of  the 
business  of  the  association  and  the  entire 
management  and  administration  of  its  affairs, 
which  by-laws  may  prohibit,  if  the  directors  so 
determine,  the  transfer  of  stock  owned  by  any 
stockholder  who  may  be  liable  to  the  associa- 
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tion,  either  as  principal  debtor  or  otherwise, 
without  the  consent  of  the  board."  Subse- 
quently, on  the  22d  of  November,  1871,  at  a 
meeting  of  the  directors,  the  following  by-law 
was  adopted :  "In  pursuance  of  one  of  the  arti- 
cles of  association  and  to  carry  the  same  into 
effeet,  and  in  the  exercise  of  an  authority  con- 
ferred by  an  act  under  which  the  bank  was 
organized  to  define  and  regulate  the  manner  in 
wmch  its  stock  may  be  transferred,  it  is  hereby 
declared:  All  debts  actually  due  and  payable 
to  the  bank  (days  of  grace  for  payment  being 
passed )  by  a  stockholder,  as  principal  debtor  or 
otherwise,  requesting  a  transfer,  must  be  satis- 
fied before  such  transfer  can  be  made,  unless 
the  board  of  directors  shall  direct  to  the  con- 
trary." And  on  the  7th  of  December,  1871,  this 
by-law  was  amended  by  adding  th6  words :  "And 
no  person  indebted  to  the  bank  shall  be  allowed 
to  sell  or  transfer  his  or  her  stock  without  the 
consent  of  a  majority  of  the  directors,  and  this 
whether  liable  as  principal  or  surety,  and 
whether  the  debt  of  liability  be  due  or  not." 

The  extent  of  the  powers  of  national  banking 
associations  is  to  be  measured  by  the  act  of 
Congress  under  which  such  associations  are  or- 
ganized. The  6th  section  of  that  act,  13  Stat, 
at  L.  100,  enacts  that  the  articles  of  association 
"shall  specify  in  g^eneral  terms  the  object  for 
which  the  association  is  formed,  and  may  con- 
tain any  other  provisions  not  inconsistent  with 
the  provisions  of  this  act,  which  the  associa- 
tion may  see  fit  to  adopt  for  the  relation  of 
the  business  of  the  association  and  the  conduct 
of  its  affairs."  And  the  8th  section  of  the  same 
act  empowers  the  board  of  directors  "to  define 
and  regulate  by  by-laws,  not  inconsistent  with 
the  provisions  of  this  act,  the  manner  in  which 
its  stock  shall  be  transferred."  There  are  other 
powers  conferred  by  the  act,  but  unless  these 
confer  authority  to  make  and  enforce  a  by-law 
^ving  a  lien  on  the  stock  of  debtors  to  a  bank- 
ing association,  very  plainly  it  has  not  been 
given. 

*What,  then,  were  the  Intentions  of  [•594 
Congress  respecting  the  powers  and  rights  of 
banking  associations  ?  The  act  of  1864  was  en- 
acted as  a  substitute  for  a  prior  act,  enacted 
February  25,  1863  (12  Stat  at  L.  665),  and  in 
many  particulars  the  provisions  of  the  two 
acts  are  the  same.  But  the  earlier  statute,  in 
its  36th  section,  declared  that  no  shareholder 
in  any  association  under  the  act  should  have 
power  to  transfer  or  sell  any  share  held  in  his 
own  right  so  long  as  he  should  be  liable,  either 
as  principal  debtor,  surety,  or  otherwise,  to  the 
association  for  any  debt  which  had  become  due 
and  remained  unpaid. 

This  section  was  left  out  of  the  substituted 
act  of  1864,  and  it  was  expressly  repealed.  Its 
repeal  was  a  manifestation  of  a  purpose  to 
withhold  from  banking  associations  a  lien  upon 
the  stock  of  their  debtors.  Such  was  the  opin- 
ion of  this  court  in  Bk.  v.  Lanier,  11  Wall.  369, 
20  L.  ed.  172.  In  that  case  it  appeared  that  a 
bank  had  been  organized  imder  the  act  of  1863, 
and  that  it  had  adopted  a  by-law,  which  had 
not  been  repealed,  that  the  stock  of  the  bank 
should  be  assignable  only  on  its  books,  subject 
to  the  provisions  and  restrictions  of  the  act  of 
Congress,  among  which  provisions  and  restric- 
tions was  the  one  contained  in  the  36th  section, 
that  no  shareholder  should  have  power  to  sell 
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or  transfer  any  share  so  long  as  he  should  be 
liable  to  the  bank  for  any  debt  due  and  unpaid. 
And  when  the  bank  was  sued  for  refusing  to 
permit  a  transfer  of  stock,  it  set  up,  in  defense, 
that  the  stockholder  was  indebted  to  it,  and 
that  under  the  by-law  he  had  no  right  to  make 
the  transfer.  But  this  court  said,  "Congress 
evidently  intended,  by  leaving  out  of  the  act  of 
1864  the  36th  section  of  the  act  of  1863,  to  re- 
lieve the  holders  of  bank  shares  from  the  re- 
6triction8  imposed  by  that  section.  The  policy 
on  the  subject  was  changed,  and  the  directors 
of  banking  associations  were,  in  effect,  notified 
that  thereafter  they  must  deal  with  their  share- 
holders as  they  dealt  with  other  people.  As  the 
restrictions  fell  so  did  that  part  of  the  by-law 
relating  to  the  subject  fall  with  them.'' 
595*]  *But  this  could  have  been  only  because 
the  restriction  was  regarded  as  inconsistent 
with  the  policy  and  spirit  of  the  act  of  1864.  It 
cannot  truly  be  said  that  the  by-law  was  found- 
ed upon  the  36th  section,  though  it  doubtless 
referred  to  that  section-  It  was  not  in  that  the 
power  to  make  by-laws  was  given.  The  11th 
section  was  the  one  which  authorized  associa- 
tions to  make  by-laws,  not  inconsistent  with 
the  provisions  of  the  act,  for  the  management 
of  their  property,  the  regulation  of  their  af- 
fairs, ana  for  the  transfer  of  tneir  stock;  and 
that  was  substantially  re-enacted  in  the  act  of 
1864.  Moreover,  the  62d  section  of  the  latter 
act,  while  repealing  the  act  of  1863,  enacted 
that  the  repeal  should  not  affect  any  appoint- 
ments made,  acts  done,  or  proceedings  had,  or 
the  organization,  acts,  or  proceedings  of  any 
association  organized,  or  in  the  process  of  or- 
ganization under  the  act  aforesaid,  and  ^ve  to 
such  associations  all  the  rights  and  privileges 
granted  by  the  act,  and  subjected  them  to  all 
the  duties,  liabilities,  and  restrictions  imposed 
by  it.  If  is,  therefore,  manifest  that  it  was 
not  the  repeal  of  the  36th  section  which  caused 
the  by-law  to  fall.  It  fell  because  it  was  con- 
sidered a  regulation  inconsistent  with  the  new 
currency  act,  the  policy  of  which  was  to  permit 
no  liens  in  favor  of  a  bank  upon  the  stock  of  its 
debtors.  It  is  impossible,  therefore,  to  see  why 
the  decision  in  the  case  of  Bk,  v.  Lanier  does 
not  require  that  the  certified  question  should 
be  answered  in  the  negative. 

An  attempt  was  made  in  the  argument  to  dis- 
tinguish that  case  from  the  present  by  the  fact 
that  the  articles  of  association  of  the  Eagle  Bank 
contain  the  provision  to  which  we  have  referred, 
namely:  that  the  directors  should  have  the 
power  to  make  by-laws  which  may  prohibit  the 
transfer  of  stock  owned  by  any  stockholder,  who 
may  be  a  debtor  to  the  association,  without  the 
consent  of  the  board,  a  provision  which,  it  is 
said,  the  associates  were  justified  in  making  by 
the  5th  section  of  the  act  of  1864.  The  argu- 
ment is  that,  though  the  act  of  Congress  does 
not  itself  create  a  lien  on  a  debtor's  stock,  as 
did  the  act  of  1863,  it  does  by  the  words  of  its 
5th  section  authorize  the  creation  of  such  a  lien 
596*]  by  *the  articles  of  association,  and  by 
by-laws  made  under  them.  This  leads  to  the  in- 
quiry whether  the  5th  section  does  authorize  any 
provision  in  the  articles  gf  association  that  by- 
laws may  be  made  prohibiting  the  transfer  of 
stock  of  debtors  to  a  bank,  for  if  it  does  not  the 
foundation  of  the  argument  is  gone.  Certainly 
there  is  no  express  grant  of  authority  to  make 
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such  a  prohibition  contained  in  that  sectioiL 
There  is  no  specification  of  such  a  power.  And 
if  such  a  grant  could  be  implied  from  the  words 
used  by  Congress,  the  implication  would  be  in 
direct  opposition  to  the  policy  indicated  by  the 
repeal  of  the  36th  section  of  the  act  of  1863,  and 
the  failure  to  re-enact  it,  as  well  as  by  the  pro- 
visions of  the  35th  section,  which  prohibit  loans 
and  discounts  by  any  bank  on  the  security  of 
the  shares  of  its  own  capital  stock,  and  prohibit, 
also,  every  bank  from  purchasing;  or  holding  any 
such  shares,  imless  such  security  or  purchase 
shall  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith.  Surely  an 
implication  is  inadmissible  which  contradicts 
either  the  letter  or  the  spirit  of  the  act.  Surely 
when  the  statute  has  prohibited  all  express 
agreements  for  a  lien  in  favor  of  a  bank  upon 
the  stock  of  its  debtors,  there  can  be  no  impli- 
cation of  a  right  to  create  such  a  lien  from  any- 
thing contained  in  the  5th  section.  But  were 
there  no  such  policy  manifest  in  the  act,  the 
words  of  the  5th  section  would  not  bear  the 
meaning  attributed  to  them.  The  articles  of  as- 
sociation required  by  that  section  to  be  entered 
into  must  specify  in  general  terms  the  object  for 
which  the  association  is  formed,  and  may  con- 
tain any  other  provisions,  not  inconsistent  with 
the  provisions  of  the  act,  which  the  association 
may  see  fit  to  adopt  for  the  regulation  of  its 
business  and  the  conduct  of  its  affairs.  To  us 
it  seems  that  a  by-law  giving  to  the  bank  a  lien 
upon  its  stock,  as  against  indebted  stockholders, 
ought  not  to  be  considered  as  a  regulation  of 
the  business  of  the  bank  or  a  regulation  for  the 
conduct  of  its  affairs.  That  Congress  did  not 
imderstand  the  section  as  extending  to  the  sub- 
ject of  stock  transfers  is  very  evident  in  view  of 
the  fact  that  in  another  part  of  the  statute  ex- 
press provision  was  made  for  such  transfers. 
*The  8th  section  empowers  the  board  of  [*597 
directors  of  every  banking  association  to  define 
and  regulate  by  by-laws,  not  inconsistent  with 
the  provisions  of  the  act,  the  manner  in  which 
its  stock  shall  be  transferred.  This  would  be 
superfiuous  if  the  power  had  been  previously 
given  in  the  5th  section.  That  Congress  consid- 
ered it  necessary  to  make  such  an  enactment  is 
convincing  evidence  that  theythought  it  had 
not  elsewhere  been  made.  Whatever  power, 
therefore,  the  directors  of  a  bank  possess  to  reg- 
ulate transfers  of  its  stock,  they  derive,  not 
from  the  5th  section  of  the  act,  and  not  from 
the  articles  of  association,  but  from  the  8th  and 
12th  sections  by  express  and  direct  grant.  It 
cannot,  therefore,  be  maintained  that  the  pres- 
ent case  is  not  governed  by  the  decision  made  in 
Bk,  v.  LanieTy  because  the  articles  of  associa- 
tion for  the  Eagle  Bank  authorized  the  direct- 
ors to  make  a  by-law  restricting  the  transfer  of 
stock.  In  that  case  there  was  a  by-law  prohib- 
iting the  transfer,  as  in  this.  Independent  of 
the  36th  section  of  the  act  of  1863,  there  was  as 
much  authority  to  make  and  enforce  such  a  by- 
law as  is  given  by  the  act  of  1864.  The  11th  and 
12th  sections  of  tlie  act  of  1863  enacted  that  as- 
sociations formed  under  it  might  make  by-laws, 
not  inconsistent  with  the  laws  of  the '  United 
3tates  or  the  provisions  of  the  act,  for  the  trans- 
fer of  their  stock,  and  that  the  stock  should  be 
transferable  on  the  books  of  the  association  **in 
such  manner  as  might  be  prescribed  in  the  by- 
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iftWB  or  article*  of  asRociatfon."  These  powers 
given  to  the  associates  under  that  act  are  quite 
as  large  m  those  given  by  the  act  of  1864.  Yet 
thin  r-iait  held  that  after  the  passage  of  the 
latter  act  a  bj-Iaw  giving  a  lien  upon  a  debtor's 
stoclc  was  inconsistent  with  its  provisions  and 
invalid.  Of  course,  if  the  act  destroyed  an  ex- 
isting by-law,  it  must  prevent  the  adoption  of 
a  new  one  to  the  same  effect. 

We  hold,  therefore,  on  the  authority  of  Bk, 
V.  Lanier,  that  the  first  question  certified  must 
be  answered  in  the  n^ative,  and  consequently 
the  same  answer  must  be  given  to  the  other 
two  questions. 

BOS*]  *Mr.  Justice  OllSord  dissenting: 
I  dissent  from  the  judgment  and  opinion  of 
the  court  in  this  case  for  the  reasons  assigned 
in  the  opinion  delivered  by  me  in  the  case  of 
Knight  v.  Bk.,  3  Clif.  429  decided  in  the  circuit 
court,  R.  I.  district,  June  term,  1871,  which  I 
still  believe  to  be  correct  and  consequently  re- 
fer to  that  case  as  a  full  expression  of  the  rea- 
■ona  of  mj  dissent  in  the  present  case. 


MOSES  W.  GRAY,  App(, 

WILLIAM  E.  ROLLO,  Assignee  in  Bankruptcy 
of  the  Estate  of  the  Merchants'  Insurance 
Company. 

(See  S.  C.  18  Wall.  e29-63G.) 

Bet-off,  when  enforced  tn  equity — what  are  not 
mutual  debts — joint  debtors,  set-off  against 
— set-off  under  bankrupt  act,  what  not  oi- 
loKiabte. 


tual  debts 

parties' wbicii  woiilif  feuderTt 
persons 


tl.  Bet-off  Is  enforeed  In  eqalt;  only  whet 
there  are  mutual  debts  or  mutual  credits,  or  vtia 
there  exists  some  equitable  coiiBlileratlc 

Jointly,  and  tiolds  a  Joint  note  given 

to   set-on    under   the   baultrupt  act.   t  er 

mutoal  debts  nor   (without  mare)   mt  ts. 

3.  Where  one  of  two  Joint  debtors  b  ik- 

against  his  separate  Indebtedness  to  ipt 

becaose  each  joint  debtor  Is  liable  to  do 

lor  the  whole  debt :  but  It  this  be  com. ,  ..  _oea 

not  follow  that  if  one  of  two  Joint  crediturx  be- 
comes bankrupt,  the  commas  debtor  may  set  off 
against  (be  debt  a  separate  claim  wblcn  he  has 
af;alnBt  the  bankrupt.  lor  Ibla  would  be  aojust  to 
the  other  joint  creditor. 


a  C  held  poHciei 


e  of  li 


pany  being  bankrupt,  Its  a 
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ned  the  full 


of  the  notes  from  A  and  B.    B  ___„_.  „ 

set-olT  against  bis  half  of  the  liability  the  claim 
due  to  hTm  and  C  on  the  pollclea  of  Insurance,  the 
■alter  eoaaentlna  thereto  :  held,  that  this  was  not 
a  case  for  set-off  witbin  the  bmfcrupt  set,  the 
two  obllgstlona  having  been  contracted  without 
aaj  reference  to  each  other. 

INo.  478.] 

Argued  Dec.  10,  I87S.     Decided  Mar.  S,  18H. 

tHeaiJnoteB  by  Mr.  Justice  Ba,ii>i.ET. 

Non. — Bet-oil   fa   bon*rsp(cB  cam — see   oot*, 
BD  L.  R.  A.  33. 
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APPEAL  from  tlie  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  D- 

The  appellant  originally  filed  Itis  bill  in  chan- 
cery in  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois,  against 
William  E.  Rollo,  assignee  in  bankruptcy  of  tha 
Merchants'  Insurance  Company,  praying  to  Iw 
allowed  to  set  off  the  sum  of  $5,555,55,  equi- 
tably due  from  appellant  to  said  assignee, 
against  an  equal  amount  of  indebtedness  duo 
from  said  assignee  to  the  Arm  of  Gray  Brothers, 
in  which  firm  appellant  is  an  equal  partner. 
To  this  bill  the  appellee  Hied  a  general  demur- 
rer and  on  hearing  the  court  sustained  the 
demurrer,  and  entered  a  decree  dismissing  the 
bill. 

The  case  further  appears  in  the  opinion. 

Mr.  Junes  S.  Norton,  for  appellant; 

The  debt  which  the  appellant  owes  to  the  as- 
signee in  bankruptcy,  evidenced  by  the  two 
promissory  notes  signed  by  Graylord  and  him- 
self, is  a  several  as  well  as  a  joint  obligation; 
it  is  made  so  by  the  statute  of  Illinois,  in  which 
state  the  notes  were  executed. 

"All  ^oint  obligations  and  covenants  shall 
hereafter  be  taken  and  held  to  be  joint  and 
several  obligations  and  covenants."  1  Qross, 
Stat,  of  ni.  377. 

This  is  true  of  the  entire  amount  of  both  notes; 
but  it  would  be  inequitable  and  unjust  thatQay- 
lord's  debt  should  be  paid  by  the  application  of 
a  policy  of  insurance  in  which  he  had  no  inter- 
est whatever,  and  the  appellant,  therefore,  only 
asks  that  his  share  of  the  notes  may  be  brought 
into  the  adjustment.  The  appellant  is  severally 
indebted  therefor  to  the  appellee,  in  at  least  the 
sum  of  $5,666.66,  and  this  sum  only  he  prays 
may  be  set  off  against  an  equal  amount  due 
from  the  assignee  on  the  policies  of  Icsuranco 
issued  to  the  firm  of  Gray  Brothers,  The  ap- 
pellant is  indebted  to  the  assignee,  the  assignee 
IS  indebted  to  the  appellant;  and  the  debts  are 
mutual.  There  would  seem  to  be  no  reason  to 
deny  the  set-off  under  the  clause  of  the  bank- 
rupt act,  requiring  the  set. off  of  mutual  debts. 
The  only  reason  given  by  the  court  below,  or 
urged  by  the  counsel  for  the  appellee,  is  the  tech- 
nical restriction  of  the  word  "mutual"  to  the  case 
of  debts  existingin  thesame  right.  The  word  has 
sometimes  received  this  construction;  at  other 
times  and  construed  by  other  courts,  it  has  re- 
ceived a  broader  and  more  liberal  meaning,  and 
the  technical  mutuality  required  in  actions  at 
law  has  been  disrc^rded.  In  this  case  the  debt 
due  from  the  assignee  is  not  due  to  the  appel- 
lant as  an  individual,  but  as  a  member  of  the 
firm  of  Gray  Brothers,  and  is  due  technically 
to  the  Arm,  and  not  to  either  or  both  of  the  per- 
sons composing  the  firm.  This  is  the  ground 
and  the  only  ground  upon  which  this  applica- 
tion is  resisted.  The  broader  and  more  liberal 
construction  of  the  word  "mutual,"  and  the 
more  extended  application  of  set-off,  has  been 
adopted  in  England  in  some  of  the  cases;  by 
this  court  in  one  case,  and  the  only  case  of  set- 
off in  bankruptcy  ever  brought  before  it,  and 
by  a  long  line  of  decisions  in  Pennsylvania. 
Upon  the  authority  of  these  cases  and  upon  the 
natural  justice  of  the  doctrine  of  set-off  in 
cases  of  insolvency,  we  urge  that  the  prayer  of 
the  bill  should  be  granted. 

Tucker  y.   Oxley,   5   Craucli,   34;    1   Bright. 
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(Purd. )  Digest,  487 ;  WrenaliaU v.  CooJc,  7  Watts, 
464;  Tustin  v.  Cameron,  5  Wart.  379;  Craig  v. 
Henderson,  2  Barr,  261;  Soliday  v.  Bisaey,  2 
Jones,  347;  Smith  v.  Myler,  10  Harris,  36;(7oJ- 
lin8  V,  Farquar,  4  Litt.  154;  Rohhins  v.  Eawley, 
1  Mon.  194;  Pryor  v.  Richards,  Admr.  4  Bibb, 
356;  Sarohet  Y,8archet,  2  Hammond,  Ohio,  320; 
Lin^a^  v.  Jackson,  ^  Paige,  Ch.  680 ;  Pond  v. 
Smith,  4  Conn.  297 ;  Receivers,  etc,  v.  Paterson 
Qas  Light  Co,  2  Zab.  283;  Ex  parte  Edwards, 

1  Atk.  100;  Laneshoro  v.  Jones,  1  P.  Wms.  326. 
In  Ex  parte  Quinton,  3  Ves.  Jr.  248;  Ex 

parte  Stevens,  11  Ves.  Jr.  24;  Ex  parte  Hauson, 
18  Ves.  Jr.  232,  the  court  allowed  a  set-off  in 
(»i«es  like  the  present  although  the  technical 
mutuality  required  in  suits  at  law  did  not  exist. 

Messrs,  A.  M.  Pence  and  8,  W,  Fuller,  for 
appellee : 

The  earliest  case  which  we  have  found  seeming- 
ly in  point  is  Medlicot  v.  Bowes,  1  Ves.  Sr.  207, 
decided  b^  Lord  Chancellor  Hardwicke,  in  1748. 

There  is  no  case  where  debt  in  one  right  has 
been  set  off  against  a  debt  in  another  right. 

Op.  of  Master  of  the  Rolls  (Sir  Thomas 
Clarke),  in  Whitaker  ▼.  Rush,  1  Ambl.  408; 
see  Ex  parte  Christie,  10  Ves.  Jr.  106.  ' 

In  Ex  parte  Twogood,  11  Ves.  Jr.  517,  Lord 
EI  don  refused  to  grant  relief  in  the  nature  of 
set-off  against  a  separate  creditor  of  the  bank- 
rupt indebted  to  the  partnership  in  bankruptcy 
to  a  greater  amount,  although  he  thought  tnere 
was  much  natural  equity  in  the  proposition  for 
a  set-off.  He  held  tnat,  pursuing  tne  proposi- 
tion through  all  its  consequences,  it  would  so 
disturb  all  the  habitual  arrangements  in  bank- 
ruptcy, that  he  dare  not  do  it. 

See,  Ex  parte  Blagdon,  19  Ves.  Jr.  465 ;  also, 
Addis  V.  Knight,  2  Meriv.  121;  Vulliamy  v. 
Noble,  3  Meriv.  618;  Harvey  v.  Wood,  6  Madd. 
459;  Cherry  v.  Boulthee,  4  Myle  &  C.  442; 
Freema/n  v.  Loomis,  9  Hare,  114,  also,  Duncan 
V.  Lyon,  3  Johns.  Ch.  358,  where  Chancellor 
Kent  reviews  the  English  authorities  at  length, 
on  the  subject  of  set-off  in  equity,  and  holds 
that  courts  of  law  and  equity  follow  the  same 
general  laws  of  doctrine  on  the  subject;  also, 
Murray  v.  Tolland,  3  Johns.  Ch.  674;  Dale  v. 
Cook,  4  Johns.  Ch.  13;  Jackson  v.  Robinson,  3 
Mfts.  145 ;  Green  v.  Darling,  6  Mas.  209 ;  Howe 
V.  Sheppard,  2  Sumn.  412;  Gordon  v.  Lewis,  2 
Sunm.  161;  Wright  y.  Rogers,  3  McLean,  229; 
Yose  V.  PhiVbrook,  3  Story,  335 ;  Story,  Eq.  Jur. 
fi  1436;  Story,  Part.  §  395;  Williams  v.  Brim- 
hall,  13  Gray,  462;  Lockwood  v.  Beckwith,  6 
Mich.  175;  Waterman,  Set-Off,  187,  fi  148;  Rid- 
dick  V.  Moore,  66  N.  C.  382;  Flint  v.  Tillman, 

2  Heisk.  202;  Palmier  v.  Green,  6  Conn.  14; 
Francis  v.  Rand,  7  Conn.  220 ;  Pitkin  v.  Pitkin, 
8  Conn.  326;  Atkins  v.  Churchill,  19  Conn. 
393;  Bk.  v.  Capron,  22  Conn.  639. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

The  bill  in  this  case  was  filed  to  compel  a  set- 
off of  alleged  mutual  debts.  The  Merchants'  In- 
surance Company,  when  it  became  bankrupt  by 
the  great  fire  at  Chicago,  held  two  promissory 
notes  for  $5,555  each,  made  by  the  complain- 
ant. Gray,  jointly  with  one  Gay  lord,  and  which 
the  company  had  received  from  the  payee  in 
the  regular  course  of  business.  By  the  fire  re- 
ferred to,  Moses  W.  Gray,  the  complainant,  and 
his  brother,  Franklin  p.  Gray,  doing  business 
0^ 


under  the  firm  of  Gray  Brothers,  suffered  lar^ 
ly  in  the  destruction  of  buildings,  for  which 
they  held  insurance  in  the  said  Ii^urance  Com- 
pany, whereby  the  latter  became  indebted  to 
them  in  the  sum  of  $30,000  on  three  several 

Solicies.  Now,  the  complainant  alleges  that 
is  iust  share  of  liability  on  the  two  notes  if 
one  half  of  the  amount,  and  he  desires  to  have 
that  half  extinguished  by  a  set-off  of  the  like 
amount  due  on  the  policies.  It  is  true,  the 
money  due  on  the  policies  is  not  due  to  him 
alone,  but  to  Gray  Brothers;  but  he  states 
that  his  brother  assents  to  and  authorizes  such 
appropriation ;  and  the  bill,  being  demurred  to, 
must  DC  taken  as  true ;  and  the  question  is, 
whether  set-off  can  be  allowed  in  such  a  case. 
The  language  of  the  bankrupt  act,  on  the 
subiect  of  set-off,  is:  "That  in  all  cases  of  mu- 
tual debts  or  mutual  credits  between  the  par- 
ties, the  account  between  them  shall  be  stated, 
and  one  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid."  14  Stat 
at*L.,  626,  8  20.  It  is  clear  that  these  claims 
are  not  mutual  debts.  They  are  not  between 
the  same  parties.  The  notes  exhibit  a  liability 
of  the  complainant  and  Gaylord;  the  policies, 
a  claim  of  the  complainant  and  his  brother. 
But  it  is  said  that,  by  the  law  of  Illinois,  all 
joint  obligations  are  made  joint  and  several; 
and,  therefore,  that  the  complainant  is  sepa- 
rately liable  on  the  notes,  and  could  be  sued 
separately  upon  them.  Granting  this  to  be  so, 
the  debts  would  still  not  be  mutual.  If  sued 
alone  on  the  notes,  the  claim  on  the  policies, 
which  he  might  seek  to  set  off,  pro  tanto, 
against  the  notes,  is  a  claim  due  not  to  him 
alone,  but  to  him  and  his  brother.  His  brother's 
consent  that  he  might  use  the  claim  for  that 
purpose  would  not  alter  the  case.  Had  his 
brother's  interest  been  assigned  to  him  before 
the  bankruptcy  of  the  company,  and  without 
any  view  to  the  advantage  to  be  gained  by  the 
set-off,  the  case  would  l^  different. 

*Nor  does  the  case  presejit  one  of  mu-  [*632 
tual  credit.  There  was  no  cofmection  between 
the  claims  whatever,  except  the  accidental  one  of 
the  complainant's  being  concerned  in  both. 
The  Insurance  Company,  so  far  as  appears,  took 
the  notes  without  any  reference  to  the  policies 
of  insurance;  and  Gray  Brothers  insured  with 
the  company  without  any  reference  to  the 
notes.  Neither  transaction  was  entered  into  in 
consequence  of  or  in  reliance  on  the  other ;  and 
no  agreement  was  ever  made  between  the  par- 
ties that  the  one  claim  should  stand  against  the 
other.  There  being  neither  mutual  debts  nor 
mutual  credits,  the  case  does  not  come  within 
the  terms  of  the  bankrupt  law.  If.it  can  be 
maintained  at  all,  it  must  be  upon  some  general 
principle  of  equity,  recognized  by  courts  of 
equity  in  cases  of  set-off ;  which,  if  it  exist,  may 
be  considered  as  applicable  under  an  equitable 
construction  of  the  act.  But  we  can  find  no 
such  principle  recognized  by  the  courts  of 
equity  in  England  or  this  country,  unless  in 
some  exceptional  cases  which  cannot  be  con- 
sidered as  establishing  a  general  rule.  In  Penn- 
sylvania, it  is  true,  set-off  is  allowed  in  cases 
where  the  claims  are  not  mutual,  and,  in  that 
state,  under  the  decisions  there,  it  is  probable 
that  setoff  would  be  allowed  in  such  a  case  as 
this.  But  we  do  not  regard  the  rule  adopted  in 
Pennsylvania  as  in  accord  with  the  general  rules 

35  U*  9. 


1871 


6abtbmeteb  v.  State  of  Iowa. 


i^^Ul 


of  equity  which  govern  cases  of  set-off.  We 
think  the  general  rule  id  stated  by  Justice 
Story,  in  his  treatise  on  Equity  Jurisprudence, 
sec.  1437,  where  he  says:  "Courts  of  Equity, 
following  the  law,  will  not  allow  a  set-off  of  a 
joint  debt  against  a  separate  debt,  or,  converse- 
ly, of  a  separate  debt  against  a  joint  debt;  or, 
to  state  trie  proposition  more  generally,  they 
'  will  not  allow  a  set-off  of  debts  accruing  in  dif- 
ferent rights.  But  special  circumstances  may 
occur  creating  an  equity,  which  will  justify 
even  such  an  interposition.  Thus,  for  example, 
if  a  joint  creditor  fraudulently  conducts  mm- 
Belf  in  relation  to  the  separate  property  of  one 
of  the  debtors,  and  misapplies  it,  so  that  the 
latter  is  drawn  in  to  act  differently  from  what 
633*]  he  would  if  he  knew  the  *facts,  that 
will  constitute,  in  a  case  of  bankruptcy,  a  suffi- 
cient equity  for  a  set-off  of  the  separate  debt 
created  by  such  misapplication  against  the 
joint  debt.  So,  if  one  of  the  joint  debtors  is 
only  a  surety  for  the  other,  he  may,  in  equity, 
set  off  the  separate  debt  due  to  his  principal 
from  the  creditor;  for  in  such  a  case  the  joint 
debt  is  nothing  more  than  a  security  for  the 
separate  debt  of  the  principal ;  and,  upon  equit- 
able considerations,  a  creditor  who  has  a  joint 
security  for  a  separate  debt,  cannot  resort  to 
that  security  without  allowing  what  he  has  re- 
ceived on  the  separate  account  for  which  the 
other  was  a  security.  Indeed,  it  may  be  gener- 
ally stated,  that  a  joint  debt  may,  in  equity, 
be  set  off  against  a  separate  debt  where  there 
is  a  clear  series  of  transactions  establishing 
that  there  was  a  joint  credit  given  on  accoimt 
of  the  separate  debt."  Other  instances  are  given 
by  way  of  illustration  of  the  principle  on  which 
a  court  of  equity  will  deviate  from  the  strict 
rule  of  mutuality,  allowing  a  set-off;  all  of 
them  based  on  the  idea  that  the  justice  of  the 
particular  case  requires  it,  and  that  injustice 
would  result  from  refusing  it;  but  none  of 
them  approaching  in  likeness  to  the  case  before 
the  court.  There  is  no  rule  of  justice  or  equity 
which  requires  that  Gray  Brothers  should  be 
paid  in  preference  to  other  creditors  of  the  In- 
surance Company,  out  of  the  specific  assets 
represented  by  the  notes  of  Gray  and  Gaylord. 
If  the  complainant,  instead  of  the  Insurance 
Company,  were  bankrupt,  and  the  notes  were 
valueless,  his  brother  and  the  creditors  of  Gray 
Brothers  would  think  it  very  hard  if  the  com- 
pany were  allowed  to  pay  the  insurance  pro 
tanto  with  that  worthless  paper. 

The  case  of  Tucker  v.  Oxley,  6  Crarich,  34, 
which  arose  out  of  the  bankrupt  act  of  1800, 
has  been  pressed  upon  our  attention  by  the 
coimsel  of  the  appellant,  on  the  supposition 
that  it  is  decisive  m  his  favor.  The  clause  re- 
lating to  set-off  contained  in  that  act  (2  Stat. 
at  L.  33),  does  not  materially  differ  from  the 
corresponding  clause  in 'the  act  of  1867.  Mutual 
credits  given  and  mutual  debts  existing  before 
634*]  the  bankruptcy,  are  made* the  ground 
of  set-off  in  both  acts.  But  the  case  of  Tucker 
T.  Owley  will  be  found  to  differ  from  the  pres- 
ent. There,  two  persons  by  the  name  of  Moore, 
being  partners,  became  indebted  to  Tucker. 
They  afterwards  dissolved  partnership,  and 
Tudker  became  indebted  to  one  of  them,  who 
continued  the  business,  and  who  afterwards  be- 
came bankrupt.  Oxley,  the  assignee,  sued  Tuck- 
er for  this  debt^  but  the  latter  was  allowed  to 
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set  off  his  claim  against  the  two.  The  court  put 
the  decision  upon  the  groimd  that  tne  debt  due 
from  the  two  Moorcs  to  Tucker  could  have  been 
collected  from  the  property  of  either  of  them, 
and  was  provable  under  the  bankruptcy  pro- 
ceedings against  the  estate  of  him  who  became 
bankrupt,  and  hence  it  might  be  set  off  against 
any  claim  which  the  bankrupt  had  against 
Tucker.  The  case,  therefore,  was  the  same  as 
the  case  before  us  would  have  been  if  the  com- 
plainant had  been  solely  entitled  to  the  insur- 
ance money,  and  if  he  and  not  the  company  had 
become  bankrupt.  In  such  case,  the  company, 
according  to  the  case  of  Tucker  v.  Oxley,  could 
have  set  off  the  notes  of  the  complainant  and 
Gaylord  against  the  claim  for  insurance.  The 
reciprocal  form  of  this  rule  would  have  en- 
abled the  complainant  to  succeed  in  this  case 
had  he  been  the  sole  claimant  of  the  money  due 
for  insurance.  In  other  words,  the  case  of  Tuck' 
er  Y,  Oxley  decides  that  a  joint  indebtedness  may 
be  proved  and  set  off  against  the  estate  of  either 
of  the  joint  debtors  who  may  become  bankrupt, 
and  the  fact  that  it  may  be  subject  to  be  mar- 
shaled makes  no  difference.  The  joint  debtors 
are  severally  liable  in  solido  for  the  whole  debt. 
But  the  case  does  not  decide  that  a  joint  claim, 
that  is  to  say,  a  debt  due  to  several  joint  cred- 
itors, can  be  set  off  against  a  debt  due  by  one 
of  them.  If  a  debt  is  due  to  A  and  B,  how  can 
any  court  compel  the  appropriation  of  it  to  pay 
the  indebtedness  of  A  to  the  common  debtor 
without  committing  injustice  toward  B7  The 
debtor  who  owes  a  debt  to  several  creditorb 
jointly,  cannot  discharge  it  by  setting  up  a 
claim  which  he  has  against  one  of  those  credit- 
ors, for  the  others  have  no.  concern  with  his 
claim,  and  cannot  be  affected  by  it;  and  no 
more  can  one  of  several  joint  creditors,  who 
*i8  sued  by  the  common  debtor  for  a  [*635 
separate  claim,  set  off  the  joint  demand  in  dis- 
charge of  his  own  debt,  for  he  has  no  right  thus 
to  appropriate  it.  Equity  will  not  allow  him  to 
pay  his  separate  debt  out  of  the  joint  fund. 
And  if  he  nad  the  assent  of  his  co-obligees  to 
do  this,  it  would  be  unjust  to  the  suing  debtor, 
because  he  has  no  reciprocal  right  to  do  the 
same  thing. 

The  case  before  us,  therefore,  is  clearly  dis- 
tinguishable from  that  of  Tvoker  v.  Oxley ,  and 
the  ground  on  which  that  case  was  put  is  not 
applicable  to  this. 

The  decree  must  he  affirmed. 


F.  BARTEMEYER,  Plff.  in  Err., 

V. 

STATE  OF  IOWA. 

(See  S.  C.  18  Wall.  120-141.) 

State  laws  as  to  sale  of  intoxicants — constitU' 
tional  provision — grave  question — moot  case, 
not  decided. 

fl.  The  usual  and  ordinary  legislation  of  the 
states,  regulating  or  prohibiting  the  sale  of  Inter- 
icating  liquors,  raises  uo  question  under  the  Con- 
stitution of  the  United  States  prior  to  the  four- 
teenth Amendment  to  that  instrument 

2.  The  right  to  sell  Intoxicating  liquors  is  not 
one  of  the  privileges  and  immunities  of  the  citl- 
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sens  of  the  United  States  which,  by  that  Amend- 
ment, the  states  were  forbidden  to  abridge. 

3.  But  if  a  case  were  presented  in  which  a  per- 
son owning  liquor  or  other  property  at  the  time  a 
law  was  passed  by  the  state,  absolutely  prohibiting 
any  sale  of  it,  it  would  be  a  verv  grave  question 
whether  such  a  law  would  not  be  inconsistent  with 
the  provision  of  that  Amendment  which  forbids  the 
state  to  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  course  of  law. 

4.  While  the  case  before  us  attempts  to  present 
that  question,  it  fails  to  do  it,  because  the  plea 
which  is  taken  as  true  does  not  state,  in  due  form 
and  by  positive  allegation,  the  time  when  the  de- 
fendant pecame  the  owner  of  the  liquor  sold ;  and 
second,  because  the  record  satisfies  us  that  this  is 
a  moot  case,  made  up  to  obtain  the  opinion  of  this 
court  on  a  grave  constitutional  question,  without 
the  existence  of  the  facts  necessary  to  raise  that 
question. 

5.  In  such  a  case,  where  the  supreme  court  of 
the  state  to  which  the  writ  of  error  Is  directed,  has 
not  considered  the  question,  this  court  does  not  feel 
at  liberty  to  go  out  of  its  usual  course  to  decide  it. 

6.  [Slaughter-Uoiise  cases  distinguished.  See. 
concurring  opinions  of  Mr.  Justice  Bradley  and 
Mr.  Justice  Field.— Ed.] 

[No.  176.] 
Submitted  Deo.  11,  ISIS,  Decided  Mar.  4, 1874. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  case  is  stated  by  the  court. 
Mr.  Win.  T.  Dittoe,  for  plaintiff  in  error. 
Mr.  Henry  O'Connor,  Atty.  (^en.  of  Iowa, 
for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Bartemeyer,  the  plaintiff  in  error,  was  tried 
before  a  justice  of  the  peace  on  the  charge  of 
selling  intoxicating  li(]|uors,  and  acquitted.  On 
an  appeal  to  the  circuit  court  of  the  state,  the 
defendant  filed  the  following  plea: 

"And  now  comes  the  defendant,  F.  Barte- 
meyer, Sr.,  and  for  plea  to  the  information  in 
this  cause,  says:  He  admits  that,  at  the  time 
and  place  mentioned  in  said  information,  he  did 
sell  and  deliver  to  one  Timothy  Hickey,  one 
glass  of  intoxicating  liquor  called  whisky,  and 
did  then  and  there  receive  pay  in  ^ood  and  law- 
ful money  from  said  Hickey  for  the  same.  But 
defendant  allies  that  he  committed  no  crime 
known  to  the  Taw  by  the  selling  of  the  intoxi- 
cating liquor  hereinbefore  described,  to  said 
Hickey,  for  the  reason  that  he,  the  defendant, 
was  the  lawful  owner,  holder  and  possessor  in 
the  state  of  Iowa,  of  said  property,  to  wit :  said 
one  glass  of  intoxicating  liquor  sold  as  afore- 
said to  said  Hickey,  prior  to  the  day  on  which 
the  law  was  passed  under  which  these  proceed- 
ings are  instituted  and  prosecuted,  known  as 
the  act  for  the  suppression  of  intemperance,  and 
being  chapter  64  of  the  revision  of  1860;  and 
that  prior  to  the  passage  of  said  act  for  the 
suppression  of  intemperance  he  was  a  citizen  of 
the  United  States  and  of  the  state  of  Iowa.'' 

Without  any  evidence  whatever,  the  case  was 
submitted  to  the  court,  the  parties  waiving  a 
jury,  and  a  judgment  was  rendered  that  the  de- 
fendant was  guilty  as  charged.  A  bill  of  ex- 
ceptions was  taken  and  the  case  carried  to  the 
supreme  court  of  Iowa,  and  that  court  affirmed 
the  judgment  of  the  circuit  court,  and  rendered 
a  judgment  for  costs  against  the  present  plain- 
tiff in  error. 

There  is  sufficient  evidence  that  the  main 
grounds  relied  on  to  reverse  the  judgment  in 
the  supreme  court  of  Iowa* was  tkat  [*131 
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the  act  of  the  Iowa  legislature  on  which  the 
prosecution  was  based,  was  a  violation  of  the 
Constitution  of  the  United  States. 

The  opinion  of  that  court  is  in  the  record; 
and  so  far  as  the  general  idea  is  involved,  that 
the  acts  for  suppressing  the  use  of  intoxicating 
drinks  are  opposed  to  that  instrument,  they 
content  themselves  with  a  reference  to  the  pre- 
vious decisions  of  that  court,  namely: 

Our  House  No.  2  v.  State,  4  G.  Greene,  171; 
Zunhof  V.  State,  4  G.  Greene,  626;  Santos  v. 
State,  2  Iowa,  165. 

By  referring  to  the  allegation  in  the  plea, 
that  the  defendant  was  the  owner  of  the  liquor 
sold  before  the  passage  of  the  act  under  wnidi 
he  was  prosecuted,  they  say  that  the  transcript 
fails  to  show  that  the  admissions  and  avemienta 
of  the  plea  were  all  the  evidence  in  the  caae, 
and  that  other  testimony  may  have  shown  that 
he  did  not  so  own  and  possess  the  liquor. 

The  case  has  been  submitted  to  us  on  printed 
argument.  That  on  the  part  of  the  plaintiff  in 
error  has  taken  a  very  wide  range,  and  is  large- 
ly composed  of  the  arguments  familiar  to  all, 
against  the  right  of  the  states  to  regulate  traf- 
fic in  intoxipaiing  liquors.  So  far  as  this  argu- 
ment deals  with  a  mere  question  of  regulating 
this  traffic,  or  even  its  total  prohibition,  as  it 
may  have  been  affected  by  anything  in  the  Fed- 
eral Constitution  prior  to  the  recent  amend- 
ments of  that  instrument,  we  do  not  propose 
to  enter  into  a  discussion.  Up  to  that  time  it 
had  been  considered  as  falling  within  the  police 
regulations  of  the  states,  left  to  their  judg- 
ment, and  subject  to  no  other  limitations  than 
such  as  were  imposed  by  the  state  Constitution, 
or  by  the  general  principles  supposed  to  limit 
all  legislative  power.  It  has  never  been  seri- 
ously contended  that  such  laws  raised  any  ques- 
tion growing  out  of  the  Constitution  of  tho 
United  States^ 

But  the  case  before  us  is  supposed  by  coun- 
sel of  the  plaintiff  in  error  to  present  aviolation 
of  the  14th  Amendment  of  the  Constituti<m,  on 
the  ground  that  the  act  of  the  Iowa  legislature 
is  a  violation  of  the  privileges  and  immunities 
of  citizens  of  the  United  States  which  that 
Amendment  declares  shall  not  be  abridged  by 
the  states ;  and  that  in  his  case  it  deprives  him 
of  his  property  without  due  process  of  law. 

As  regards  both  branches  of  this  defense,  it 
is  to  be  observed  that  the  statute  of  Iowa,  which 
is  complained  of,  was  in  existence  long  before 
the  Amendment  of  the  Federal  Constitution 
which  is  thus  invoked  to  render  it  invalid. 
Whatever  were  the  privileges  and  immunities 
of  Mr.  Bartemeyer,  as  they  stood  before  that 
amendment,  under  the  Iowa  statute,  they  have 
certainly  not  been  abridged  by  any  *ac-  [*133 
tion  of  the  state  legislature  since  that  amend- 
ment became  a  part  of  the  Constitution.  And 
unless  that  amendment  confers  privil^es  and 
immunities  which  he  did  not  previously  pos- 
sess, the  argument  fails.  But  the  most  liberal 
advocate  of  the  rights  conferred  by  that  amend- 
ment have  contended  for  nothing  more  than 
that  the  rights  of  the  citizen  previously  exist- 
ing, and  dependait  wholly  on  state  laws  for 
thoir  recognition  are  now  placed  under  the  pro- 
tection of  the  Federal  government,  and  are  se- 
cured by  the  Federal  Constitution.  The  weight 
of  authority  is  overwhelming  that  no  sitch  im- 
munity has  heretofore  existed  as  would  prevent 
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■Cate  legislatures  from  regulating  and  even  pro- 
hibiting the  traffic  in  intoxicating  drinks,  with 
a  solitary  exception.  That  exception  is  the  case 
of  a  law  operating  so  rigidly  on  property  in  ex- 
istence at  the  time  of  its  passage,  absolutely  pro- 
hibiting its  sale,  as  to  amount  to  depriving  the 
owner  of  his  property.  A  single  case,  that  of 
Wynehamer  v.  People,  13  N.  Y.  486,  has  held 
that  as  to  such  property  the  statute  would  be 
void  for  that  reason.  But  no  case  has  held  that 
such  a  law  was  void  as  violating  the  privileges 
or  inununities  of  citizens  of  a  state  or  of  the 
United  States.  If,  however,  such  a  proposition  is 
seriously  urged,  we  think  that  the  right  to  sell 
intoxicating  liquors,  so  far  as  such  a  right  ex- 
ists, is  not  one  of  the  rights  growing  out  of  cit- 
izenship of  the  United  States,  and  in  this  regard 
the  case  falls  within  the  principles  laid  down  by 
this  court  in  the  Slaughter-House  Cases,  wnte, 
394. 

But  if  it  were  true,  and  it  was  fairly  present- 
ed to  us,  that  the  defendant  was  the  owner  of 
the  glass  of  intoxicating  liquor  which  he  sold  to 
Hickey,  at  the  time  that  the  state  of  Iowa  first 
imposed  an  absolute  prohibition  on  the  sale  of 
such  liquors,  then  we  concede  that  two  very 
grave  questions  would  arise,  namely:  1.  Wheth- 
er this  would  be  a  statute  depriving  him  of  his 
property  without  due  process  of  law;  and  sec- 
ondly, whether,  if  it  were  so,  it  would  be  so  far 
a  violation  of  the  fourteenth  Amendment  in 
that  regard  as  would  call  for  judicial  action 
by  this  court. 

134*]  Both  of  these  questions,  whenever  they 
may  be  presented  to  us,  are  of  an  importance 
to  require  the  most  careful  and  serious  consid- 
eration. They  are  not  to  be  lightly  treated,  nor 
are  we  .authorized  to  make  any  advances  to 
meet  them  until  we  are  required  to  do  so  by 
the  duties  of  our  position. 

In  the  case  before  us,  the  supreme  court  of 
Iowa,  whose  judgment  we  are  called  on  to  re- 
view, did  not  consider  it.  They  said  that  the 
record  did  not  present  it. 

It  is  true  the  bill  of  exceptions,  as  it  seems 
to  us,  does  show  that  the  defendant's  plea  was 
all  the  evidence  given,  but  this  does  not  re- 
move the  difficulty  in  our  minds.  The  plea 
stat^  that  the  defendant  was  the  owner  of  the 
fflass  of  liquor  sold  prior  to  the  passage  of  the 
law  under  which  the  proceedings  agamst  him 
were  instituted,  being  chapter  64  of  the  revi- 
sion of  1860. 

If  this  is  to  be  treated  as  an  allegation  that 
the  defendant  was  the  owner  of  that  elass  of 
liquor  prior  to  1860,  it  is  insufficient,  because 
the  revision  of  the  laws  of  Iowa  of  1860  was 
not  an  enactment  of  new  laws,  but  a  revision 
of  those  previously  enacted ;  and  there  has  been 
in  existence  in  the  state  of  Iowa,  ever  since  the 
Code  of  1861,  a  law  strictly  prohibiting  the 
sale  of  such  liouors;  the  act  m  all  essential 
particulars    under    which    the  defendant  was 

?rosectited,  amended  in  some  immaterial  points, 
f  it  is  supposed  that  the  averment  is  helped  by 
the  statement  that  he  owned  the  liquor  before 
the  law  was  passed,  the  answer  is  that  this  is  a 
mere  conclusion  of  law.  He  should  have  stated 
when  he  became  the  owner  of  the  liquor,  or  at 
least  have  fixed  a  date  when  he  did  own  it,  and 
leave  the  court  to  decide  when  the  law  took  ef- 
fect, and  apply  it  to  his  case.  But  the  plea  itself 
i»  merelv  argumentative,  and  does  not  state  the 
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ownership  as  a  fact,  but  says  he  is  not  guilty  of 
any  ofi'ense,  because  of  such  fact. 

If  it  be  said  that  this  manner  of  looking  at 
the  case  is  narrow  and  technical,  we  answer 
that  the  record  affords  to  us  on  its  face  the 
strongest  reason  to  believe  that  it  has  been  pre- 
pared from  the  beginning,  for  the  purpose  of 
obtaining  the  opinion  of  this  court  on  import- 
ant constitutional  questions  'without  [*135 
the  actual  existence  of  the  facts  on  which  such 
questions  can  alone  arise. 

It  is  absurd  to  suppose  that  the  plaintiff,  an 
ordinary  retailer  of  drinks,  could  have  proved, 
if  required,  that  he  had  owned  that  particular 
glass  of  whisky  prior  to  the  prohibitory  liquor 
law  of  1851. 

The  defendant,  from  his  first  appearance  be- 
fore the  justice  of  the  peace  to  his  final  argu- 
ment in  the  Supreme  Court,  asserted  in  the 
record  in  various  forms  that  the  statute  under 
which  he  was  prosecuted  was  a  violation  of  the 
Constitution  of  the  United  States.  The  act  of 
the  prosecuting  attorney,  under  these  circum- 
stances, in  going  to  trial  without  any  replica- 
tion or  denial  of  the  plea,  which  was  intended 
manifestly  to  raise  that  question,  but  which 
carried  on  its  face  the  strongest  probability  of 
its  falsehood,  satisfies  us  that  a  moot  case  was 
deliberately  made  up  to  raise  the  particular 
point  when  the  real  tacts  of  the  case  would  not 
have  done  so.  As  the  supreme  court  of  Iowa 
did  not  consider  this  question  as  raised  by  the 
record,  and  passed  no  opinion  on  it,  we  do  not 
feel  at  liberty,  under  all  the  circumstances,  to 
pass  on  it  in  this  record. 

The  other  errors  assigned  being  found  not  to 
exist,  the  judgment  of  the  Supreme  Court  of 
Iowa  is  affirmed. 

Mr.  Justice  Bradley,  concurring: 
Whilst  I  concur  in  the  conclusion  to  which 
the  court  has  arrived  in  this  case,  I  think  it 
proper  to  state  briefly  and  explicitly  the 
grounds  on  which  I  distinguish  it  from  tho 
Slaughter-House  Cases,  ante,  394,  which  were 
argued  at  the  same  time.  I  prefer  to  do  this  in 
order  that  there  may  be  no  misapprehension  of 
the  views  which  I  entertain  in  regard  to  the 
application  of  the  fourteenth  Amendment  to 
the  Constitution. 

This  wes  a  prosecution  for  selling  intoxicat- 
ing liquor,  in  Iowa,  contrary  to  a  law  of  that 
state  which  prohibits  the  sale  of  such  liquor. 
The  defendant  pleaded  that  he  was  the  lawful 
owner  of  the  liquor  in  Iowa  and  a  citizen  of  the 
United  States  prior  to  the  day  on  which  the  law 
was  passed,  being  chapter  64  of  the  revision  of 
1860.  Judgment  *was  given  against  the  [*136 
defendant  on  his  plea.  The  truth  is,  that  the 
law  in  question  was  originally  passed  in  1851 
and  was  incorporated  into  the  revision  of  1860, 
in  the  chapter  referred  to  in  the  plea.  Whether 
the  plea  meant  to  assert  that  the  defendant 
ownied  the  liquor  prior  to  the  passage  of  the 
original  law,  or  only  prior  to  its  re-enactment 
in  the  revision,  is  doubtful,  and,  being  doubtful, 
it  must  be  interpreted  most  strcmgly  against 
the  pleader.  It  amounts,  therefore,  only  to  an 
allegation  that  the  defendant  became  owner  of 
the  liquor  at  a  time  when  it  was  unlawful  to 
sell  it  in  Iowa.  The  law,  therefore,  was  not  in 
this  case  an  invasion  of  property  existing  at 
the  date  of  its  passage,  and  the  question  of  de- 
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privfnff  a  person  of  property  ^thout  due  pro- 
cess of  law  does  not  arise.  No  one  has  ever 
doubted  tliat  a  legislature  may  prohibit  the 
vending  of  articles  deemed  injurious  to  the 
safety  of  society^  provided  it  does  not  interfere 
with  the  vested  rights  of  property.  When  such 
rights  stand  in  the  way  of  the  puhlic  good  they 
can  be  removed  by  awarding  compensation  to 
the  owner.  When  they  are  not  in  Question,  the 
claim  of  a  right  to  sell  a  prohibited  article  can 
never  be  deemed  one  of  tne  privileges  and  im- 
munities of  the  citizen.  It  is  toto  ccbIo  different 
from  the  right  not  to  be  deprived  of  property 
without  due  process  of  law,  or  the  right  to  pur- 
sue such  lawful  avocation  as  a  man  chooses  to 
adopt,  unrestricted  by  tyrannical  and  corrupt 
•  monopolies.  By  that  'portion  of  the  fourteenth 
Amendment  by  which  no  state  may  make  or  en- 
force any  law  which  shall  abridge  the  privileges 
and  immunities  of  citizens  of  the  United  States, 
or  take  life,  liberty,  or  property  without  due 
process  of  law,  it  nas  now  become  the  funda- 
mental law  of  this  country  that  life,liberty,  and 
property  (which  include  "the  pursuit  of  happi- 
ness") are  sacred  rights,  which  the  Constitution 
of  the  United  States  guarantees  to  its  humblest 
citizen  against  oppressive  legislation,  whether 
national  or  local,  so  that  he  cannot  be  deprived 
of  th^n  without  due  process  of  law.  The  monop- 
oly created  by  the  legislature  of  Louisiana, 
which  was  imder  consideration  in  the  Slaugh- 
ter-House Cases,  was,  in  my  judgment,  legisla- 
tion of  this  sort  and  obnoxious  to  this  objection. 
But  police  regulations,  intended  for  the  preser- 
vation of  the  public  health  and  the  public 
order,  are  of  an  entirely  different  character.  So 
much  of  the  Louisiana  law  as  partook  of  this 
character  was  never  objected  to.  It  was  the  un- 
conscionable m<mopoly,  of  which  the  police 
regulation  was  a  mere  pretext,  that  was  deemed 
by  the  dissenting  members  of  the  court  an  in- 
vasion of  the  right  of  the  citizen  to  pursue  his 
lawful  calling.  A  claim  of  right  to  pursue  an 
unlawful  calling  stands  on  very  different 
grounds,  occupying  the  same  platform  as  does 
a  claim  of  right  to  disregard  license  laws  and 
to  usurp  public  franchises.  It  is  greatly  to  be 
regretted,  as  it  seems  to  me,  that  this  distinc- 
tion was  lost  sight  of  (as  I  think  it  was)  in 
the  decision  of  the  court  referred  to. 

I  am  authorized  to  say  that  Justices 
Bwayne  and  Field  concur  in  thia  opinion. 

Mr.  Justice  Field*  concurring: 

I  concur  in  the  views  expressed  by  Mr.  Jus- 
tice Bradley,  but  will  add  a  few  observations. 

I  accept  the  statement  made  in  the  opinion  of 
the  court,  that  the  act  of  Iowa  of  1860,  to  which 
the  plea  of  the  defendant  refers,  was  only  a  re- 
vision of  the  act  of  1851,  and  agree  l^at,  for 
this  reason,  the  averment  of  the  ownership  of 
the  liquor  sold  prior  to  the  passage  of  the  act  of 
1860  did  not  answer  the  charge  for  which  the 
defendant  was  prosecuted.  I  have  no  doubt  of 
the  power  of  the  stato  to  regulate  the  sale  of 
intoxicating  liquors  whoi  such  regulation  does 
not  amoimt  to  the  destruction  of  the  right  of 
propertjr  in  them.  The  right  of  property  in  an 
article  mvolves  the  power  to  sell  and  disposo  of 
such  article  as  well  as  to  use  and  enjoy  it.  Any 
act  which  declares  that  the  owner  shall  neither 
sell  it  nor  dispose  of  it,  nor  use  and  enjoy  it, 
confiscates  it,  depriving  him  of  his  property 
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without  due  process  of  law.  Against  such  arbi- 
trary legislation  by  any  state  the  fourteenth 
Amendment  affords  protection.  But  the  prohi* 
bition  of  sale  in  any  way,  or  for  any  use,  is 
quite  a  different  *  thing  from  a  regula-  [*138 
tion  of  the  sale  or  use  so  as  to  protect  the 
health  and  morals  of  the  community.  All  prop- 
erty, even  the  most  harmless  in  its  nature,  is 
equally  subject  to  the  power  of  the  state  in  this 
respect  with  the  most  noxious. 

No  one  has  ever  pretended,  that  I  am  aware 
of,  that  the  fourteenth  Amendment  interferes 
in  any  respect  with  the  police  power  of  the 
state.  Certainly  no  one  who  desires  to  give  to 
that  Amendment  its  legitimate  operation  has 
ever  asserted  for  it  any  such  effect.  It  was  not 
adopted  for  any  such  purpose.  The  judges  who 
dissented  from  the  opinion  of  the  majority  of 
the  court  in  the  Slaughter-House  Cases  never 
contended  for  any  such  position.  But,  on  the 
contrary,  they  recognized  the  power  of  the  state 
in  its  fullest  extent,  observing  that  it  embraced 
all  regulations  affecting  the  health,  good  order, 
morals,  peace,  and  safety  of  society,  that  all 
sorte  of  restrictions  and  burdens  were  imposed 
under  it,  and  that  when  these  were  not  in  con- 
flict with  any  constitutional  prohibition  or 
fundamental  principles,  they  could  not  be  suc- 
cessfully assailed  in  a  judicial  tribimal.  But 
they  said  that  imder  the  pretense  of  prescribing 
a  police  regulation  the  state  could  not  be  per- 
mitted to  encroach  upon  any  of  the  just  rights 
of  the  citizen,  which  the  Constitution  intended 
to  ^^rd  against  abridgment;  and  because,  in 
their  opinion,  the  act  of  Louisiana,  then  under 
consideration,  went  far  beyond  the  province  of 
a  police  regulation,  and  created  an  oppressive 
and  odious  monopoly,  thus  directly  impairing 
the  common  rights  of  the  citizens  of  the  state, 
they  dissented  from  the  judgment  of  the  court. 

They  could  not  then,  and  do  not  now,  see  any- 
thing in  the  act  which  fell  imder  the  denomina- 
tion of  a  police  or  sanitary  regulation,  except 
the  provisions  requiring  the  landing  and  slaugh- 
tering of  animals  below  the  city  of  New  Orleans 
and  the  inspection  of  the  animals  before  they 
were  slaughtered;  and  of  these  provisions  no 
complaint  was  made.  All  else  was  a  mere  grant 
of  special  and  exclusive  privileges.  And  it  was 
incomprehensible  to  them  then,  and  it  is  incom- 
prehensible to  them  now,  how,  in  a  district  of 
country  nearly  as  large  as  the  state  of  Rhode 
Island,  and  embracing  a  'population  of  [*139 
over  two  hundred  thousand  souls,  any  condi- 
tions of  health  or  morals  should  require  that 
the  preparation  of  animal  food,  a  prime  neces- 
sity of  life,  should  be  intrusted  to  a  single  cor- 
poration for  twenty-five  years;  or  how  in  all 
that  vast  district,  embracing  eleven  hundred 
and  fifty-four  square  miles,  there  could  be  only 
one  locality  and  one  building  in  which  animals 
could  with  safety  to  the  public  health  be  shel- 
tered and  slaughtered.  And  with  all  the  light 
shed  upon  the  subject  by  the  elaborate  opinion 
of  the  majority,  they  do  not  yet  understand 
that  it  belongs  to  the  police  power  of  any  stete 
to  require  the  owner  of  animals  to  give  to  the 
butcher  a  portion  of  each  animal  slaughtered. 
If  the  state  can  say  the  owner  shall  give  the 
horns  and  the  hoofs,  it  may  say  he  shall  give 
the  hide  and  the  tallow,  or  any  part  of  the  ani- 
mal. It  may  say  that  the  butcher  shall  retain 
the  four  quarters  and  return  to  the  owner  only 
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the  head  and  the  feet.  The  owner  may  require 
the  very  portions  he  is  compelled  to  surrender 
for  his  own  business — the  horns,  for  example, 
for  the  manufacture  of  combs,  and  the  hoofs 
for  the  manufacture  of  glue,  and  other  portions 
for  equally  useful  purposes. 

It  was  because  the  act  of  Louisiana  tran- 
scended the  limits  of  police  regulation  and  as- 
serted a  power  in  the  state  to  farm  out  the  or- 
dinary avocations  of  life,  that  dissent  was 
made  to  the  judgment  of  the  court  sustaining 
the  validity  of  the  act. 

It  was  believed  that  the  fourteenth  Amend- 
ment had  taken  away  the  power  of  the  state  to 
parcel  out  to  favored  citizens  the  ordinary 
trades  and  callings  of  life,  to  give  to  A  the  sole 
right  to  bake  bread;  to  B  the  sole  right  to 
make  hats ;  to  C  the  sole  right  to  sow  grain  or 
plough  the  fields;  and  thus,  at  discretion,  to 
grant  to  some  the  means  of  livelihood,  and 
withhold  it  from  others.  It  was  supposed  that 
there  were  no  privileges  or  immunities  of  citi- 
zens more  sacred  than  those  which  are  involved 
IB  the  right  to  "the  pursuit  of  happiness," 
which  is  usually  classed  with  life  and  liberty; 
and  that  in  the  pursuit  of  happiness,  since  that 
Amendment  became  part  of  the  fundamental 
140*]  law,  everyone  was  free  to  "follow  any 
lawful  employment  without  other  restraint 
than  such  as  equally  affects  all  other  persons^ 

Before  this  iimendment  and  the  thirteenth 
Amendment  were  adopted,  the  states  had  su- 
preme authority  over  all  these  matters,  and  the 
national  government,  except  in  a  few  particu- 
lars, could  afford  no  protection  to  the  individ- 
ual against  arbitrary  and  oppressive  legisla- 
tion. After  the  civil  war  had  closed,  the  samfe 
authority  was  asserted,  and,  in  the  states  re- 
oently  in  insurrection,  was  exercised  to  the  op- 
pression of  the  f reedmen ;  and  towards  the  citi- 
zens of  the  North  seeking  residence  there,  or 
citizens  resident  there  who  had  maintained  their 
loyalty  during  the  war  for  nationality,  a  feel- 
ing of  jealousy  and  dislike  existed  which  could 
not  fail  soon  to  find  expression  in  discriminat- 
ing and  hostile  legislation.  It  was  to  prevent 
the  possibility  of  such  legislation  in  future, 
and  its  enforcement  where  already  adopted,  that 
the  fourteenth  Amendment  was  directed.  It 
grew  out  of  the  feeling  that  a  union  which  had 
been  maintained  by  such  costly  sacrifices  was, 
after  all,  worthless  if  a  citizen  could  not  be  pro- 
tected in  all  his  fimdamental  rights  everywhere 
— north  and  south,  east  and  west — ^throughout 
the  limits  of  the  Republic.  The  Amen£nent 
was  not,  as  held  in  the  opinion  of  the  majority, 
primarily  intended  to  confer  citizenship  on  the 
negro  race.  It  had  a  much  broader  purpose ;  it 
was  intended  to  justify  legislation,  extending 
the  protection  of  the  national  government  over 
the  common  rights  of  all  citizens  of  the  United 
States,  and  thus  obviate  objections  to  the  legis- 
lation adopted  for  the  protection  of  the  eman- 
cipated race.  It  was  intended  to  make  it  possi- 
ble for  all  persons,  which  necessarily  included 
those  of  every  race  ana  color,  to  live  in  peace 
and  secaritv  wherever  the  jurisdiction  of  the 
nation  reached.  It,  therefore,  recognized,  if  it 
did  not  create,  a  national  citizenship,  and  made 
all  persons  citizens  except  those  who  preferred 
tef  remain  under  the  protection  of  a  foreign  gov- 
ejiiment;  and  declared  that  their  privileges  and 
immunities,  which  embraced  the  fimdamental 
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rights  belonging  to  citizens  of  all  free  govern- 
ments, should  not  be  abridged  by  any  state. 
This  national  *citiz€n8hip  is  primary,  [*141 
and  not  secondary.  It  clothes  its  possessor,  or 
would  do  so  if  not  shorn  of  its  efficiency  by  con- 
struction, with  the  right,  when  his  privileges 
and  immunities  are  invaded  by  partial  and 
discriminating  legislation,  to  appeal  from  his 
state  to  his  nation,  and  gives  him  the  assur- 
ance that  for  his  protection,  he  can  invoke  the 
whole  power  of  the  government. 

This  case  was  considered  by  the  court  in  con- 
nection with  the  Slaughter-Hotiae  Cases,  al- 
though its  decision  has  been  so  long  delayed.  I 
have  felt,  therefore,  called  upon  to  point  out 
the  distinction  between  this  case  and  those 
cases,  and  as  there  has  been  some  apparent  mis- 
apprehension of  the  views  of  the  dissenting 
judges,  to  restate  the  ground  of  their  dissent. 

I  concur  in  the  judgment  in  this  case. 


•THEODORE  COOK,  Alexander  H.  Mc-  [•332 
Guffey  and  James  W.  Sibley,  Assignees  of 
Benjamin  Homans,   Jr.,   Bankrupt,   Appts, 

17. 

JEREMIAH  C.  TULLIS. 

(See  S.  C.  18  Wall.  332-342.) 

Ratification  by  principal — void  transfers  under 
bankrupt  act — rights  of  trustees — trust, 
when  covers  exchanged  property. 

1.  A  ratification  by  one,  of  the  unauthorized  act 
of  another,  respecting  the  property  of  the  former, 
operates  upon  the  act  ratified  precisely  as  though 
authority  to  do  the  act  had  been  previously  given, 
except  where  the  rights  of  third  parties  have  inter- 
vened. 

2.  There  is  nothing  in  the  bankrupt  act,  either 
in  its  language  or  object,  which  prevents  an  insolv- 
ent from  dealing  with  his  property,  selling  or  ex- 
changing it  for  other  property,  at  any  time  before 

groceedings  in  bankruptcy  are  taken  by  or  against 
im.  His  creditors  can  only  complain  if  he  waste 
his  estate  or  give  preference  to  one  over  another  in 
its  dispoeition. 

3.  The  rights  of  the  trustees,  though  relating 
back  four  months,  so  as  to  avoid  preferences  to 
creditors,  and  six  months  to  avoid  transfers  to 
others  in  fraud  of  the  act,  and  thus  going  back  of 
the  ratification,  did  not  touch  a  transaction  not 
made  in  fraud  of  the  act,  nor  prevent  the  ratifica- 
tion of  it  from  having  complete  retroactive  eflBcacy. 

4.  The  trustees  took  the  property  of  the  bank- 
rupt subject  to  all  legal  and  equitable  claims  of 
others. 

5.  Property  acquired  by  a  wrongful  appropria- 
tion of  other  property  covered  by  a  trust,  is  itself 
subject  to  the  same  trust  although  the  newly  ac- 
quired property,  instead  of  being  purchased  with 
tne  proceeas  of  the  original  property,  is  obtained 
by  a  direct  exchange  for  it. 

[No.  196.] 
Argued  Jan,  H,  1874*      Decided  Mar,  4,  1874, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 


Note. — Ratification  proves  agency — see  note  to 
Bank  of  U.  S.  v.  Dandridge,  6  L.  ed.  U.  S.  552. 

Ratification  of  unauthorized  act  of  agent  with' 
out  knowledge  of  the  facta  is  not  hindina  on  the 
principal.  Ratification  with  knowledge  dlechargvs 
agent — see  note  to  Owings  v.  Hull,  9  L.  ed.  IJ.  S. 
246. 

Agenfa  authorUy;  how  far  principal  bound;  ef* 
feet  of  private  reatrictiona  on  general  agent;  na- 
ture and  extent  of  authority;  unewpeotcd  emer- 
gencies; implied  agency;  ratification  hy  principal; 
apparent  authority  hinda  principal — see  note  ta 
Parsons  v.  Armour,  7  L.  ed.  U.  S.  724. 

Ratification  of  agent's  act — see  notes,  2  L.  R.  A. 
809 ;  13  L.  B.  A  219. 
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The  case  Is  stated  by  the  court. 

Messrs,  George  Hoadley  and  Edgar  M. 
Johnson,  for  appellants: 

The  burden  of  proof  is  with  Tullis.  The 
transaction  is  proved  to  have  been  out  of  the 
usual  and  ordinary  course  of  Homan's  business ; 
and  by  the  express  provision  of  section  35  of 
the  bankrupt  law,  it  is  presumptively  fraudu- 
lent. The  character  of  the  transaction,  the  na- 
ture of  the  wrong  done  to  Tullis,  was  sufficient 
of  itself  to  disclose  Homan's  insolvency,  and  to 
charge  Tullis  with  "reasonable  cause  to  be- 
lieve" that  he  had  no  longer  the  moral  right  to 
receive  a  "preference,"  and  that  his  legal  right 
depended  upon  a  petition  in  bankruptcy  not 
being  filed  within  four  months.  As  the  bank 
had  closed  its  doors  the  day  before,  Aug.  27, 
when  (as  Tullis  said  in  his  answer)  he  was 
notified  of  the  substitution  and  acquiesced 
therein,  he  dealt  with  it  at  his  peril- 
Too/  V.  Martin,  13  Wall.  40,  20  L.  ed.  481. 

The  Hardesty  note  and  mortgage  were  part 
of  Homan's  assets,  procured  by  him,  as  we  may 
reasonably  presume,  by  the  use  of  deposits,  or 
other  means  obtained  from  his  general  cred- 
itors. There  is  no  evidence  at  all  by  which  to 
apply  the  rule  referred  to  by  counsel  for  Tullis, 
that  the  proceeds  of  a  trust  estate  may  be  fol- 
lowed by  cestui  que  trust,  as  far  as  they  can 
be  traced.  Dun!.  Paley,  Ag.,  90  and  cases 
cited;  In  re  Janevoay,  4  Bk.  Reg.  26;  Kip  v. 
Bk,  10  Johns.  65. 

Tullis  and  Homans  were  bailor  and  bailee. 
When  Homans  took  the  bonds,  Tullis  became 
the  creditor  of  Homans  in  the  value  of  the 
bonds.  Had  he  known  the  facts,  he  could  have 
sued  at  once  in  assumpsit,  for  breach  of  the 
contract  of  bailment-  An  attempt  is  made  in 
the  printed  argument  for  Tullis,  to  contravene 
this  proposition.  But  even  if  the  denial  were 
successful,  it  would  still  remain  to  our  learned 
friend  to  show  that  Tullis  had  no  claim  upon 
Homans;  for  the  35th  section  of  the  bankrupt 
act  equally  forbids  the  bankrupt  to  "give  a 
preference  to  any  creditor,  or  any  person  hav- 
ing a  claim  against  him." 

Had  such  suit  been  brought  Aug.  25,  1869, 
the  day  before  Homans  failed,  could  he  have 
defended  successfully  on  the  ^ound  of  accord 
and  satisfaction?  Had  Tullis  replevied  the 
Hardesty  note  and  mortgage,  Aug.  25,  1869, 
could  he  have  maintained  the  writ? 

Homans  first  placed  in  the  envelope  certain 
bills  receivable,  which  he  afterwards  withdrew, 
and  substituted  the  note  and  mortgage.  To 
whom  did  these  bills  receivable  belong  when 
Homans  failed?  If  placing  tne  note  and  mort- 
gage in  the  envelope  without  Tullis'  knowl- 
edge made  them  his,  the  same  rule  must  apply 
to  the  bills  receivable;  and,  as  Tullis  had  no 
information  of  their  withdrawal  and  never 
consented  thereto,  they  remain  his.  And  again ; 
suppose  Homans  had  sold  the  note,  after  its 
maturity,  to  a  bona  fide  purchaser,  would  he 
not  have  held  it  as  against  Tullis? 

It  having  thus  been  shown  that,  at  the  time 
of  his  failure,  Homans  still  owned  the  note  and 
mortgage,  an  attempt  is  made  to  break  the  ef- 
fect of  the  failure,  so  as  to  clothe  Tullis'  sub- 
sequent acquisition  of  title  with  the  protection 
afforded  by  the  fact  that  Homans,  in  Apr., 
1869,  did  not  contemplate  insolvency,  or  that 
TuII«s  was  ignorant  of  it.  This  is  done  by  as- 
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suming  that  Homans,  when  the  note  and  mort- 
gage were  placed  in  the  envelope,  was  acting  in 
a  double  capacity,  viz. :  on  his  own  behalf,  and 
as  a^ent  for  Tullis ;  and  that,  after  the  failure, 
Tullis  learned  the  facts  and  adopted  them  as 
his  own,  and  thereby,  by  retroaction;  the  trans- 
fer took  effect  as  of  April,  more  than  four 
months  before  the  bankruptcy  adjudged,  and 
when  it  was,  according  to  Homans,  not  even 
contemplated. 

The  ratificatign  by  Tullis  could  not  retroact, 
for  several  reasons: 

First.  The  doctrine  of  retroaction  is  a  fiction, 
applicable  only  when  demanded  by  considera- 
tions of  justice  and,  therefore,  not  required 
when  it  will  defeat  the  intervening  rignts  of 
third  persons,  as  here  Homans'  trustees  repre- 
senting his  creditors,  whose  rights,  for  the  same 
reason,  and  by  the  express  provisions  of  the  act, 
relate  back  four  months,  for  the  purpose  of 
avoiding  preferences. 

Fleckner  v.  Bk,  8  Wheat.  363;  Stockhard  v. 
U.  8'  4  Ct.  of  Claims,  511;  Taylor  v.  Robinson, 
14  Cal.  396;  Wood  v.  McCain,  7  Ala.  806; 
Reed  v.  Powell,  11  Rob.  (La.)  98;  Smith  v.  Mo- 
Micken,  12  Rob.  (La.),  653;  Augusta  Ins.  Co. 
V.  Packwood,  9  La.  Ann.  83. 

Second.  This  fiction  cannot  apply  to  cases 
like  the  present,  because  its  effect  will  be  the 
evasion  of  a  positive  statute  enacted  in  the 
interest  of  the  highest  morality. 

Third.  A  ratification  is  not  allowed  by  law, 
when  the  act  ratified  is  itself  forbidden  at  the 
time  of  ratification.  As  Homans  could  not  pre- 
fer Tullis  after  his  bank  broke,  neither  could  it 
be  done  by  the  indirection  of  ratification. 
*  McCracken  v.  8a^  Francisco,  16  Cal.  591; 
Bird  V.  Brown,  4  Exch.  799 ;  Lord  Audley's 
Case,  Cro.  Eliz.  560;  Moore,  457;  Margaret 
Podger's  Case,  9  Rep.  104a. 

Fourth.  The  alleged  ratification  amounts  to 
nothing.  What  was  there  ratified?  Nothing 
but  the  conversion  of  the  bonds,  which  made 
Tullis  the  creditor  of  Homans.  By  ratifying 
this,  Tullis  could  deprive  the  transaction  of  its 
tortious  aspect,  and  make  the  liability  wholly 
by  contract,  instead  of  sounding  both  m  trover 
and  assumpsit,  for  he  could  do  no  more. 

Mr,  H.  A.  Morrill,  for  appellee: 

It  will  be  observed  that  the  controversy  here 
is  between  the  general  creditors  of  the  bank- 
rupt and  one  who  did  not,  in  fact,  give  credit 
to  the  bankrupt. 

It  is  well  established  that,  except  in  cases  of 
fraud,  assignees  in  bankruptcy  tsike  only  such 
rights  and  interests  as  the  bankrupt  himself 
could  assert  at  the  time  of  his  bankruptcy,  and 
are  affected  with  all  the  equities  that  could  be 
urged  against  him. 

Mitchell  V.  Winslow,  2  Story,  637 ;  Brown  v. 
Hathcote,  1  Atk.  100. 

"The  assignment  passes  bankrupt  rights  in 
precisely  the  same  plight  and  condition  as  he 
possessed  them."  Milford  v.  Milford,  9  Veaz. 
87 ;  Sill  V.  Pinney's  Admrs.  12  O.  S.  338. 

Were  not  the  note  and  mortgage  lost  to  Ho- 
mans the  moment  the  substitution  was  com- 
plete? Clearly  an  equity  attached  to  them  in 
favor  of  Tullis.  Homans  could  not  have  re- 
sumed control  of  them,  against  Tullis'  objec- 
tion, without  returning  the  bonds,  and  prob- 
ably not  then.  Rockford,  R.  L  d  8t,  Louis  R. 
Co,  V.  McKay,  3  Bk.  Reg.  12. 
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There  was  no  fraud  in  fact  in  the  transporta- 
tion, nor  within  the  meaning  of  tthe  bankrupt 
act. 

To  be  constructively  fraudiflent  within  the 
bankrupt  act,  it  must  have  been  a  transfer, 
while  the  bankrupt  was  insolvent,  which  op- 
erated to  prefer  one  creditor  over  another. 
The  following  facts  must  have  concurred : 

1.  The  bankrupt  must  have  been  insolvent. 

2.  The  transfer  must  have  been  made  with  a 
view  to  giving  preference  to  a  creditor. 

3.  The  transferee  must  have  had  reasonable 
cause  to  believe  the  bankrupt  insolvent. 

4.  He  also  must  have  haa  reasonable  cause 
to  believe  the  transfer  in  violation  of  the  bank- 
rupt act.    Bankruptcy  act,  sec.  35. 

I.  If  the  transfer  is  to  be  regarded  as  made 
at  the  time  of  the  substitution,  then  it  was 
not  within  the  time  limited  by  the  act,  nor 
was  the  bankrupt  insolvent. 

II.  If  fixed  at  the  date  when  the  knowledge 
of  the  transaction  came  to  Tullis,  still  it  was 
not  with  a  view  of  preferring  a  creditor,  nor 
had  the  transferee  reasonable  cause  to  suppose 
it  in  violation  of  the  bankrupt  act. 

III.  But  again,  whichever  date  is  assigned, 
Tullis  was  not  in  any  sense  a  creditor. 

In  re  Potts,  1  Crabbe,  469;  Eunt  v.  Merlin, 
10  Bam.  &  C.  44;  Brigga  v.  Parkman,  2  Met. 
264;  Colagan  v.  Kennett,  Cowp.  432. 

It  may  be  sought  to  distinguish  between 
these  cases  and  that  at  bar,  on  the  ground  that 
the  transfer  and  substitution  by  Homans  at 
the  time  of  taking  the  bonds,  were  not  ratified 
until  after  his  failure. 

As  to  this,  we  submit  that  there  is  sufficient 
evidence  to  warrant  the  court  in  finding  that 
Homans  was  impliedly  authorized  to  make  this 
substitution. 

But  if  otherwise,  the  adoption  bv  Tullis  of 
Homans'  act,  performed  in  good  faith,  the  cred- 
itors being  left  in  as  good  condition  as  though 
the  act  had  not  been  done,  must  relate  back  to 
the  time  of  the  original  transaction,  and  make 
it  of  the  same  effect  in  law  as  if  done  under 
previous  authority. 

Lawrence  v.  Taylor,  6  Hill,  107 ;  1  Liv.  Prin. 
&  Ag.  44;  I  Pars.  Cont.  48;  Story,  Ag.  §§  244- 
246;  Hatch  v.  Hatch,  9  Mass.  307. 

Homans  may  be  regarded  as  a  trustee,  with 
respect  to  these  bonds.  The  trust  reposed  in 
him,  was  the  consideration  for  an  implied 
promise  to  exercise  reasonable  care  in  preserv- 
ing them,  and  a  fortiori  not  to  dispose  of  them 
wrongfully. 

Story,  Eq.  Jur.  §§  1258,  1262;  Oliver  v. 
Piatt,  3  How.  333;  Taylor  v.  Plumer,  3  Maule 
&  S.  561;  Frith  v.  Cortland,  11  Jur.  238:  Pen- 
nelly  v.  Deffell,  4  De  G.,  McG.  A  G.  394. 

Counsel  ignore  the  fact  that  bills  receivable 
were  substituted  for  the  bonds  and,  in  turn,  the 
note  and  mortgage  for  these  bills.  This  being 
done  simultaneously  with  the  taking  of  the 
bonds  and  the  bills  respectively,  and  with  the 
intention  of  making  a  bona  fide  exchange,  it 
is  equivalent  to  a  sale  of  the  bonds  for  the  bills, 
and  a  sale  of  the  bills  for  the  note  and  mort- 
gage; or  at  least,  an  express  appropriation  of 
the  one  for  the  other ;  and  hence  the  identity  of 
the  latter  is  established. 

Overseers  of  the  Poor  v.  Bk.  of  Va.  2  Gratt. 
544;  Villiamy  v.  Nohle,  3  Meriv.  572. 

This  doctrine  has  been  frequently  applied  to 
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cases  of  factors,  becoming  bankrupt  while  bar- 
ing in  their  hands  the  proceeds  of  sales  made 
for  their  principal.  It  is  in  general  terms  held 
that,  in  order  that  these  may  be  recovered,  they 
must  be  traceable.  But  the  facts  in  the  case 
show  that  this  does  not  contemplate  the  literal 
tracing,  such  as  appellants  claim  must  be  shown. 

Thompson  v.  Perkins,  3  Mason,  232 ;  Denston 
V.  Perkins,  2  Pick.  86;  Ew  parte  Stevens,  11 
Ves.  24;  Ex  parte  Hanson,  12  Ves.  348. 

Again ;  counsel  say  that  our  theory  of  ratifi- 
cation failed,  for  the  reason  that  rights  attached 
in  favor  of  third  parties  before  the  ratification. 

This,  we  submit,  is  begging  the  whole  ques- 
tion. No  such  rights  attached  if  there  was 
then  a  prevailing  equity  in  the  appellee  which, 
by  ratification  of  that  on  which  it  rested,  could 
ripen  into  an  enforceable  claim. 

We  concede  that  if  third  parties  had  done 
acts  or  assumed  liabilities  based  upon  the  sup- 
position that  such  substitution  had  not  been 
made,  or  would  not  be  ratified,  the  case  would 
be  different,  especially  if  some  consideration 
had  moved  from  them.  Parmelee  v.  Simpsoh, 
5  Wall.  81,  18  L.  ed.  642. 

The  rights  which  can  be  defeated  by  such  a 
claim  must  arise  by  contract,  judicial  proceed- 
ings or  express  statute. 

The  cases  cited  by  appellants  are,  without 
exception,  of  this  'character.  See  Finney  v. 
Ins.  Co,  6  Met.  192. 

Again,  there  is  no  force  in  the  suggestion 
that  the  doctrine  of  ratification,  if  appli^  here, 
would  work  an  evasion  of  a  positive  statute 
prohibiting  preferences,  for  there  is  no  prefer- 
ence within  the  statute.  The  law  looks  to  the 
substance,  not  to  the  shadow,  of  things.  In  re 
Winn  (U.  S.  Dist.  Ct.  of  Va.)  9  L.  Reg.  627. 
See  Qihson  v.  Warden,  14  Wall.  244,  20  L.  ed. 
797. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  case  in  equity  brought  by  the  trus- 
tees in  bankruptcy  of  the  estate  of  Benjamin 
Homans,  to  set  aside  the  transfer  of  a  certain 
note  for  $7,000  secured  by  mortgage,  alleged 
to  have  been  mad^  by  him  to  the  defendant  in 
violation  of  the  provisions  of  the  bankrupt 
*act,  and  to  compel  an  assignment  of  [*333 
the  note  and  mortgage  to  them. 

It  appears  from  the  record  that  in  August, 
1869,  and  for  two  years  before,  Homans,  the 
bankrupt,  was  engaged  in  business  as  a  banker 
in  Cincinnati,  in  the  state  of  Ohio;  that  on 
several  occasions  during  this  period  he  had  pur- 
chased bonds  of  the  United  States  for  the  de- 
fendant, Tullis;  that  these  bonds  were  left  with 
him  on  special  deposit  for  safe  keeping;  that 
the  bonds  were  inclosed  in  envelopes  and  kept 
in  a  package  by  themselves,  marked  with  the 
name  of  Tullis,  and  placed  in  a  separate  box; 
that  on  one  occasion,  about  eighteen  months 
before  his  failure,  Homaii^  had  been  permitted 
by  the  defendant  to  use  $20,000  of  the  bonds 
thus  purchased,  upon  condition  of  substituting 
for  them  in  the  package  an  equivalent  in 
amount  in  bills  receivable,  and  agreeing  to  re- 
place the  bonds  when  called  for ;  that  the  bonds 
thus  used  were  subsequently  replaced;  that  on 
another  occasion  about  a  year  afterwards,  in 
March,  1869,  he  took  without  any  such  permis- 
sion from  the  package,  and  used,  $6,000  of  the 
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bonds,  substituting  in  their  place  an  equivalent 
amount  in  bills  receivable;  that  in  April  fol- 
lowing he  removed  these  bills  receivaole  and 
substituted  in  their  place,  for  the  bonds  taken, 
a  note  and  mortgage  belonging  to  him,  of  one 
Hardesty,  for  $7,000,  the  note  bearing  date 
April  17,  1869,  and  payable  in  ninety  days,  and 
the  mortgage  being  on  real  property;  that  this 
note  was  not  paid  at  maturity,  and  in  August 
following  was  placed  by  Homans  with  the  mort- 
gage in  the  hands  of  attorneys,  with  instruc- 
tions to  notify  the  maket  of  the  note  that  if  it 
were  not  paid  by  the  beginning  of  the  next 
term  of  the  court,  proceedings  hy  suit  would 
be  taken  for  its  collection ;  that  Homans  failed 
on  the  26th  of  August,'  1869 ;  that  soon  after- 
wards Tullis  was  informed  of  the  substitution 
of  the  note  and  mortgage  for  his  bonds;  and 
that  thereupon  he  signified  his  acceptance  of 
the  same  and  his  satisfaction  with  the  transac- 
tion, and  directed  proceedings  to  be  commenced 
by  the  attorneys  in  whose  hands  the  papers 
had  been  placed,  for  the  foreclosure  of  the 
nAortgage. 

334*]  'It  further  appears  from  the  record 
that  on  the  20th  of  September  following,  Ho- 
mans was  adjudged  a  bankrupt  upon  a  petition 
in  involuntary  bankruptcy  filed  on  the  13th  of 
the  month,  and  that  m  December  afterwards 
the  complainants  were  appointed  trustees  of 
his  estate. 

The  deposition  of  Homans  was  taken  in  the 
case,  and  he  stated  in  explanation  of  his  con- 
duct in  appropriating  the  bonds  in  question, 
that  as  on  a  former  occasion  Tullis  had  con- 
sented to  his  using  a  much  larger  amount,  he 
inferred  that  there  would  be  no  objection  to  his 
using  a  smaller  amount  if  it  could  be  done 
without  risk  to  Tullis ;  that  at  this  time  he  was 
carrying  on  his  business  as  usual  and  did  not 
apprehend  insolvency  or  bankruptey;  that  he 
did  not  think  it  necessary  when  he  placed  the 
note  and  mortgage  with  his  attorneys  to  notify 
them  that  they  belonged  in  Tullis'  package, 
and  did  not  do  so  until  the  day  of  his  failure, 
when,  remembering  his  omission,  he  notified 
them  to  that  effect  sLnd  directed  them  to  ac- 
count to  Tullis  for  $6,000  of  the  notes,  stating 
that  this  proportion  of  it  belonged  to  him.  It 
does  not  appear  that  Tullis  had  any  knowl- 
edge which  would  lead  him  to  suppose  that 
Homans  was  insolvent  or  contemplated  insol- 
vency until  the  day  of  his  failure. 

The  trustees  by  this  suit  seek  to  set  aside  the 
transfer  to  the  defendant  of  the  note  and  mort- 
gage, and  to  obtain  possession  of  the  same  on 
the  alleged  ground  that  the  transfer  was  made 
for  the  purpose  of  giving  the  defendant  a  pref- 
erence over  the  other  creditors  of  the  bank- 
rupt, and  preventing  a  distribution  of  the  pro- 
ceeds of  the  note  equally  among  his  creditors, 
in  violation  of  the  provisions  of  the  btinkrupt 
act. 

It  is  evident,  however,  from  the  statement  of 
the  transaction,  that  the  transfer  by  Homans  te 
the  defendant,  of  the  note  and  mortgage  of 
Hardesty,  does  not  present  a  case  of  preference 
made  by  a  bankrupt  to  one  creditor  over  an- 
other within  the  meaning  of  the  bankrupt  act. 
It  was  not  a  transfer  to  prefer  a  creditor. 
There  was  no  debt  at  the  time  to  the  defendant 
to  be  preferred.  The  transaction  was  not  one 
of  borrowing.  There  was  no  loan  made  nor 
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credit  given.  It  was  the  case  of  an  exchange 
of  one  species  of  property  for  another,  made  by 
one  party  without  authority  from  the  other, 
and  subsequently  ratified  by  the  latter,  or  it 
was  the  case  of  the  conversion  to  his  use  by  the 
depositary  of  property  in  his  hands,  and  his 
substituting  property  equivalent  in  value  as  the 
investment  of  the  property  converted. 

This  suit  must  proceed,  therefore,  if  at  all, 
not  on  the  ground  of  an  alleged  preference  to  a 
creditor  in  violation  of  the  bankrupt  act  14 
Stat,  at  L.  517^  but  upon  the  ground  that  the 
title  to  the  note  and  mortgage  never  passed 
from  the  bankrupt,  because  the  ratification  of 
his  unauthorized  transaction  was  not  made  im- 
til  after  the  period  when  the  righte  of  the  trus- 
tees attached;  or  on  the  ground  that  the  note 
and  mortgage  never  'became  subject  in  [♦SSS 
the  hands  of  the  bankrupt  to  the  claim  of  the 
defendant  as  the  investment  of  the  latter's 
property,  because  the  bonds  appropriated  were 
not  first  sold  and  their  proceeds  used  in  the 
purchase  of  the  note  and  mortgage. 

Both  of  these  grounds  were  urged  by  coun- 
sel of  the  appellants,  and  it  is  on  their  disposi- 
tion that  the  case  must  be  determined. 

The  substitution  of  the  note  and  mortgage 
in  place  of  the  bonds  was  approved  by  the  de- 
fendant immediately  upon  being  made  ac- 
quainted with  the  facte.  This  approval  con- 
stituted a  ratification  of  the  transaction.  The 
general  rule  as  te  the  effect  of  a  ratification  by 
one  of  the  imauthorized  act  of  another  respect- 
ing the  property  of  the  former,  is  well  settled. 
The  ratification  operates  upon  the  act  ratified 
precisely  as  though  authority  to  do  the  act 
nad  he&a.  previously  given,  except  where  the 
rights  of  third  parties  have  intervened  be- 
tween the  act  and  the  ratification.  The  retro- 
active efficacy  of  the  ratification  is  subject  to 
this  qualification.  The  intervening  righte  of 
third  persons  cannot  be  defeated  by  the  ratifi- 
cation. In  other  words,  it  is  essential  that  the 
party  ratifying  should  be  able  not  merely  to  do 
the  act  ratified  at  the  time  the  act  was  done, 
but  also  at  the  time  the  ratification  was  made. 
As  said  in  one  of  the  cases  cited  by  counsel, 
"the  ratification  is  the  first  proceeding  by 
which  he  (the  principal  ratifying)  becomes  a 
party  to  the  transaction,  and  he  cannot  acquire 
or  confer  the  Tights  resulting  from  that  trans- 
action imless  in  a  position  te  enter  directly 
upon  a  similar  transaction  himself.  Thus,  if  an 
individual  pretending  te  be  the  agent  of  an- 
other should  enter  into  a  Contract  for  the  sale 
of  land  of  his  assumed  principal,  it  would  be 
impossible  for  the  latter  te  ratify  the  contract 
if,  between  its  date  and  the  attempted  ratifica- 
tion, he  had  himself  disposed  of  the  property. 
He  could  not  defeat  the  intermediate  sale  made 
by  himself,  and  impart  validity  to  the  sale 
made  by  the  pretended  agent,  for  his  power 
over  the  property  or  te  contract  for  ite  sale 
would  be  gone."  McCracken  v.  Son  Francisco, 
16  Cal.  624.  On  the  same  principle  *liens  [  *339 
by  attachment  or  judgment  upon  the  property 
of  a  debtor  lire  not  affected  by  his  subsequent 
ratification  of  a  previous  unauthorized  transfer 
of  the  property.  Taylor  v.  Robinson,  14  Cal. 
396;  Wood  v.  McCain,  7  Ala.  806;  Bird  v. 
Brown,  4  Exch.  799. 

The  question,  therefore,  in  this  case  is  whether 
any  righte  of  third  parties  did  thus  intervene 
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between  the  act  of  substitution  made  l^  Ho- 
mans  and  its  adoption  and  ratification  by  Tullis, 
which  defeated  the  retroactive  efficacy  of  the 
ratification.  And  the  test  is,  as  already  indicated, 
could  the  parties  have  made  the  transaction  at 
the  time  of  the  ratification  without  contraven- 
ing the  provisions  of  the  bankrupt  act  ?  It  is  as- 
serted by  the  appellants  that  the  rights  of  the 
trustees  extend  not  only  to  all  property  of  the 
bankrupt  in  his  possession  when  proceedings  in 
bankruptcy  were  instituted  against  him,  but 
also  to  all  property  transferred  by  the  bankrupt 
within  four  months  previously  to  a  creditor  in 
order  to  give  him  a  preference  over  other  cred- 
itors, or  transferred  by  the  bankrupt  within  six 
months  previously  to  any  one  to  defeat  or  evade 
the  operation  of  the  bankrupt  act,  the  grantee 
in  both  cases  knowing  or  naving  reasonable 
cause  to  believe  that  the  grantor  was  at  the 
time  insolvent  or  that  he  then  contemplated  in- 
solvency. Admitting  this  to  be  so,  it  does  not 
follow  that  the  trustees  acquired  any  right  to 
the  note  and  mortgage  in  question.  They  were 
not  transferred  to  the  defendant,  as  already 
^  stated,  to  give  a  preference  to  one  creditor  of 
*  the  bankrupt  over  another,  for  the  defendant 
was  not  a  creditor  of  Homans  at  the  time,  nor 
were  they  transferred  to  him  to  evade  or  defeat 
any  of  the  provisions  of  the  bankrupt  act;  the 
transaction  was  neither  designed  nor  calculated 
to  have  any  such  effect.  Homans  was  not  insol- 
vent at  the  time,  nor  did  he  contetnplate  insol- 
vency. But  even  if  he  had  been  then  insolvent, 
the  transaction  would  not  have  been  the  subject 
of  just  complaint  on  the  part  of  his  creditors, 
if  made  with  the  approval  of  the  defendant 
whose  bonds  were  taken.  There  is  no  pretense 
that  the  property  substituted  was  not  equally 
340*]  •valuable  with  that  taken»  or  that  the 
estate  of  the  bankrupt  was  any  the  less  avail- 
able to  his  creditors.  A  fair  exchange  of  values 
may  be  made  at  any  time,  even  if  one  of  the 
parties  to  the  transaction  be  insolvent.  There 
is  nothing  in  the  bankrupt  act,  either  in  its 
language  or  object,  which  prevents  an  insolvent 
from  dealing  with  his  property,  selling  or  exr 
changing  it  for  other  property  at  any  time  be- 
fore proceedings  in  bankruptcy  are  taken  by  or 
against  him,  provided  such  dealing  be  con- 
ducted without  any  purpose  to  defraud  or  de- 
lay his  creditors  or  give  preference  to  anyone, 
and  does  not  impair  the  value  of  his  estate.  An 
insolvent  is  not  boimd,  in  the  misfortune  of 
his  insolvency,  to  abandon  all  dealing  with  his 
property;  his"  creditors  can  only  complain  if  he 
waste  his  estate  or  give  preference  m  its  dis- 
position to  one  over  another.  His  dealing  will 
stand  as  if  it  leave  his  estate  in  as  good  plight 
and  condition  as  previously. 

We  ^0  iiot  think,  therefore,  that  the  rights 
of  the  trustees,  though  relating  back  four 
months  so  as  to  avoid  preferences  to  creditors, 
and  six  months  to  avoid  transfers  to  others,  in 
fraud  of  the  act,  and  thus  going  back  of  the 
ratification,  touched  the  transaction  in  ques- 
tion or  prevented  the  ratification  from  having 
complete  retroactive  efficacy. 

The  position  of  counsel,  that  the  ratification, 
if  sustained,  only  extended  to  the  conversion  of 
the  bonds,  and  merely  operated  to  deprive  the 
transaction  of  its  tortious  aspect,  all  else  con- 
sisting of  dealings  by  Homans  with  his  own 
property,  is  not  tenable.   The  answer  to  it  iS| 
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that  the  ratification  was  of  the  whole  transaction 
taken  together;  that  of  the  appropriation  of  the 
bonds  upon  substituting  an  equivalent  in  value 
for  them,  not  as  a  part  without  the  rest,  not  of 
the  appropriation  without  the  substitution. 

Nor  do  we  perceive  the  force  of  the  objection 
to  the  validity  of  the  transaction,  because  Ho- 
mans intended  to  limit  the  transfer  to  the  value 
of  the  bonds,  to  wit:  $6,000.  The  transfer  was 
in  the  form  of  the  whole  note,  with  a  reserva- 
tion to  himself  of  the  surplus  over  the  amount 
of  the  bonds  received  from  its  proceeds.  The 
note  being  indivisible,  the  legal  title  to  a  part 
could  only  be  made  by  a  *transfer  of  the  ■[*341 
instrument  itself.  The  reservation  of  the  sur- 
plus was  not  forbidden  by  any  rule  of  law,  and 
a  court  of  equity  would,  and  in  this  case  has, 
given  effect  to  it. 

But  if  we  lay  aside  the  doctrine  of  ratifica- 
tion as  inapplicable,  and  assume  that  the  trans- 
action could  not  have  been  made  by  the  par- 
ties after  the  failure  of  Homans  and,  therefore, 
that  the  previous  substitution  could  not  then 
have  been  ratified,  and  treat  the  case  as  one  of 
simple  misappropriation  of  property  of  the  de- 
fendant, still  the  trustees  must  fail  in  their 
suit.  They  took  the  property  of  the  bankrupt 
subject  to  all  legal  and  equitable  claims  of 
others.  They  were  affected  by  all  the  ecjuities 
which  could  be  urged  against  him.  Now,  it  is  a 
rule  of  equity  jurisprudence,  perfectly  well  set- 
tled and  of  universal  application,  that  where 
property  held  upon  any  trust  to  keep,  or  use, 
or  invest  it  in  a  particular  way,  is  misnpplied 
by  the  trustee  ana  converted  into  different  prop- 
erty, or  is  sold  and  the  proceeds  are  thus  in- 
vested, the  property  may  be  foUowed  wherever 
it  can  be  traced  through  its  transformations, 
and  will  be  subject,  when  found  in  its  new 
form,  to  the  rights  of  the  original  owner  or 
cestui  que  trust. 

In  the  case  of  Taylor,  assignee  of  a  bankrupt, 
against  Plumer,  3  Maule  &  S.  562,  this  doc- 
trine is  well  illustrated.  There  a  draft  for 
money  was  intrusted  to  a  broker  to  buy  ex- 
chequer bills  for  his  principal,  and  the  broker 
received  the  money  and  misapplied  it  by  pur- 
chasing American  stock  and  bullion,  intending 
to  abscond  with  them,  and  did  abscond,  but  wis 
taken  before  he  quitted  England.  Ther^mon  lie 
surrendered  the  stock  and  bullion  to  his  prin- 
cipal, who  sold  the  whole  and  received  the  pro- 
ceeds. The  broker  became  bankrupt  on  the  day 
he  received  and  misapplied  the  money,  and  his 
assignees  sued  for  the  proceeds  of  the  stock  and 
bullion.  But  the  court  decided  that  the  princi- 
pal was  entitled  to  the  proceeds  as  against  the 
assignees,  holding  that  if  property  in  its  origi- 
nal state  and  form  is  covered  with  a  trust  in  fa- 
vor of  the  principal,  no  change  of  that  state  and 
form  can  devest  *it  of  such  trust  and  [*342 
give  to  the  trustee,  or  those  who  represent  him 
m  right,  any  more  valid  claim  in  respect  to  it 
than  he  previously  had;  and  that  it  makes  no 
difference  ip  reason  or  law  into  what  other 
form,  different  from  the  original,  the  change 
may  have  been  made,  for  the  product  of,  or  sub- 
stitution for,  the  original  thing  still  follows 
the  nature  of  the  thing  itself,  as  long  as  it  can 
be  ascertained  to  be  such,  and  that  the  right  only 
ceases  when  the  means  of  ascertainment  fail. 

It  is  contended  that  the  doctrine  of  this  case 
does  not  apply,  because  the  note  and  mortgage 
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were  not  purchased  with  the  proceeds  of  the 
bonds  taken,  but  were  substituted  for  them.  We 
do  not  think  this  fact  takes  the  present  case 
from  the  principle  upon  which  the  other  pro- 
ceeds, that  property  acquired  by  a  wrongful  ap- 
propriation of  other  property  covered  by  a  trust 
18  itself  subject  to  the  same  trust.  It  cannot  al- 
ter the  case  that  the  newly  acquired  property, 
instead  of  being  purchased  with  the  proceeds 
of  the  original  property,  is  obtained  by  a  direct 
exchange  for  it.  The  real  question  in  both  cases 
is,  What  has  taken  the  place  of  the  property  in 
its  original  form  ?  Whenever  that  can  be  ascer- 
tained, the  property  in  the  changed  form  may 
be  claimed  by  the  original  owner  or  the  cestui 
que  trust,  and  assignees  and  trustees  in  bank- 
ruptcy can  acquire  no  interest  in  the  property 
in  its  changed  form  which  will  defeat  his  rights 
in  a  court  of  equity. 
Decree  affirmed. 

Dissenting,  Mr.  Justice  Miller. 


CITY  OF  DAVENPORT  and  John  Kaufman, 
Marshal  of  Said  City,  Appts,, 

V. 

DAVID  DOWS. 

(See  S.  C.  18  Wall.  626-628.) 

Butt  hy  stockholder,  when  ma^  he  brought — 

parties  in. 

A  stockholder  may  bring  suit  when  a  corpora- 
tion refuses,  but  such  a  suit  can  only  be  maintained 
upon  the  t^round  that  the  rights  of  the  corpora- 
tion are  involved,  and  the  corporation  must  be 
made  a  party  defendant,  or  a  court  of  equity  will 
not  take  cognizance  of  the  suit. 

[No.  190.] 
Submitted  Jan.  9,  1874.  Decided  Mar.  9,  1874. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
The  case  is  stated  by  the  court. 
Mr.  John  N.  Rogers,  for  appellants. 
Mr.  Tlios.  F.  Withrow,  for  appellee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity  brought  by  Dows,  the 
appellee,  a  citizen  of  New  York,  in  behalf  of 
himself  and  other  non-resid,ent  citizens  of 
Iowa,  who  are  stockholders  in  the  Chicago,  Rock 
Island,  &  Pacific  Railroad  Company  against 
the  citv  of  Davenport  and  its  marshal,  to  arrest 
the  collection  of  a  tax  alleged  to  be  illegally 
levied  by  said  city  for  general  revenue  pur- 
poses, on  the  property  of  the  company  within 
its  limits,  on  the  ground  that  the  company  it- 
self have  refused  and  neglected  to  takei  action 
on  the  subject. 

A  demurrer  was  interposed  to  the  bill,  which 
was  overruled,  and  on  the  defendant  refusing 
to  answer  over,  the  circuit  court  ordered  that 
the  collection  of  the  tax  be  perpetually  enjoined. 

It  is  insisted  on  behalf  of  the  appellant,  that 
the  circuit  court  erred  in  overruling  the  demur- 
rer, for  three  reasons. 

First.     Because  the  Railroad  Company  was 
not  made  a  party  to  the  bill. 
627*]     Second.    That  the  complainant  had  a 
complete  remedy  at  law;  and, 

NoTK. — When  stockholders  may  sue;  corporation 
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Third.  That  the  tax  in  question  was  a  proper 
charge  against  the  property  of  the  corporation. 

It  is  unnecessary  to  notice  the  last  two  ob- 
jections, as  the  first  is  well  taken.  Indeed,  it 
would  be  improper  to  pass  on  the  merits  of  the 
controversy  until  the  proper  parties  to  be  af- 
fected by  the  decision  are  before  the  court. 

That  a  stockholder  may  bring  a  suit  when 
a  corporation  refuses  is  settled  in  Dodge  v. 
Woolsey,  18  How.  340,  15  L.  ed.  404,  but  such 
a  suit  can  only  be  maintained  on  the  ground 
that  the  rights  of  the  corporation  are  involved. 
These  rights  the  individual  shareholder  is  al- 
lowed to  assert  in  behalf  of  himself  and  asso- 
ciates, because  the  directors  of  the  corporation 
decline  to  take  the  proper  steps  to  assert  them. 
Manifestly  the  proceedings  for  this  purpose 
should  be  so  conducted  that  any  decree  which 
shall  be  made  on  the  merits  shall  conclude  the 
corporation.  This  can  only  be  done  by  making 
the  corporation  a  party  defendant.  The  re- 
lief asked  is  on  behalf  of  the  corporation,  not 
the  individual  shareholder ;  and  if  it  be  granted, 
the  complainant  derives  only  an  incidental 
benefit  from  it.  It  would  be  wrong,  in  case  the 
shareholder  were  unsuccessful,  to  allow  the  * 
corporation  to  renew  the  litigation  in  another 
suit,  involving  precisely  the  same  subject-mat- 
ter. To  avoid  such  a  result,  a  court  of  equity 
will  not  take  cognizance  of  a  bill  brought  to 
settle  a  question  in  which  the  corporation  is 
the  essential  party  in  interest,  unless  it  is 
made  a  party  to  the  litigation.  Robinson  v. 
Smith,  3  Paige,  222,  233;  Cunningham  v.  Pell, 
6  Paige,  607;  Hersey  v.  Veazie,  24  Me.  1; 
Charleston  Ins.  Co.  v,  Sebring,  5  Rich.  Eq.  342 ; 
R.  Co.  V.  Nolan,  48  N.  Y.  513;  Bagshaw  r. 
Eastern  Un.  R.  Co.  7  Hare,  114-131. 

*In  this  case  the  tax  sought  to  be  [*628 
avoided  was  assessed  against  the  Chicago, 
Rock  Island,  &  Pacific  Railroad  Company,  and 
the  decree  rendered  discharges  the  company 
from  the  payment  of  this  tax.  The  corporation, 
therefore,  should  have  been  made  a  party  to 
the  suit,  and  as  it  was  not,  the  demurrer  should 
have  been  sustained. 

The  decree  is  reversed  and  the  cause  remand" 
ed  for  further  proceedings,  in  conformity  \cith 
this  opinion, 

SPENCER  TRASK,  Appt., 

V. 

CONSTANTINE  MAGUIRE,  The  St.  Louia 
and  Iron  Mountain  Railroad  Company, 
Thomas  Allen,  et  al. 

(See  S.  C.  18  Wall.  391-409.) 

■ 

Exemption  of  railroad  from  taxes  ceases  when 
state  is  purchaser — sale  by  state  to  new  com"- 
pany,  effect  of,  as  to  taxation  of  road. 

1.  Where  the  property  of  a  railroad  company  is, 
by  an  irrepealable  legislative  grant,  forever  ex- 
empted from  all  state  and  county  taxes,  and  the 
state  made  a  loan  of  its  bonds  to  the  road,  and  ac- 
quired a  mortgage  upon  it,  and  on  a  failure  to  pay 
the  interest,  the  property  was  sold  to  the  state  oa 
foreclosure  of  the  mortgage ;  held,  that  when  the 
state  became  the  purchaser,  the  Immnnitv  ceased. 

2.  Subsequently  the  road  and  its  franchises  were 
sold  by  the  state  to  individuals  who  became  incor- 
porated, under  a  state  act  which  conferred  on  the 
new  company  all  the  immunities  which  the  old 
company  had,  under  its  charter ;  held,  that  the 
new  company  thus  acquired  all  the  immunity  from 
taxation  which  the  original  company  had  pos- 
sessed if  it  were  eomfetent  f«r  the  legislature  at 
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the  time,  under  the  new  state  Constitution,  to  con- 
fer this  priTllesre. 

3.  The  new  state  Constitution,  In  force  at  the 
time  of  the  last  sale,  provided  that  no  property 
should  be  exempt  from  taxation,  except  public 
school  propertT ;  held,  that  the  inhibition  of  the 
state  Constitution  applies  in  all  its  force  against 
the  renewal  of  an  exemption  equally  as  against  its 
original  creation ;  and  this  innlbition  the  legisla- 
ture could  not  disregard,  in  providing  for  the  sale 
of  the  property  which  it  had  purchased. 

[No.  106.] 
Argued  Dec,  1,  187S,    Decided  Mar.  16,  1874. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  is  a  bill  in  equity  brought  by  Trask,  the 
appellant,  a  citizen  of  the  state  of  New  York, 
and  a  stockholder  in  the  St.  Louis  &  Iron  Moun- 
tain Railroad  Company,  incorporated  July  26, 
1867,  against  the  said  Railroad  Company  and 
its  directors,  and  Constantine  Maeuire,  collec- 
tor of  state  and  coimty  taxes  for  tne  county  of 
St.  Louis,  in  the  state  of  Missouri,  respondent. 
The  object  of  the  bill  is  to  have  the  property 
and  capital  stock  of  said  Railroad  Company  in 
Missouri  declared  exempt  from  liability  to 
taxation  for  state  and  county  purposes,  and  to 
perpetually  enjoin  respondent,  Maguire,  from 
selling  certain  locomotive  engines,  tenders  and 
cars  of  the  said  Railroad  Company,  which  he 
had  seized  and  was  about  to  sell  to  enforce  pay- 
ment of  certain  state  and  county  taxes,  claimed 
to  be  due  from  said  Railroad  Company. 

The  bill  shows  that  there  have  been  two  rail- 
road corporations  in  Missouri,  bearing  the  name 
of  '*The  St.  Louis  &  Iron  Mountain  Railroad 
Company,"  the  second  succeeding  the  first  in  the 
possession  and  ownership  of  the  road  and  prop- 
erty of  the  first.  The  first  was  duly  organized 
under  and  pursuant  to  a  special  act  of  the  gen- 
eral assembly  of  that  state  entitled  ''An  Aet 
to  Incorporate  the  St.  Louis  and  Iron  Moun- 
tain Railroad  Company,"  approved  March  3, 
1851.  The  second  and  now  acting  company,  was 
organized  July  26,  1867,  by  the  corporators  fil- 
ing articles  of  association  in  the  office  of  sec- 
retary of  state,  pursuant  to  the  provisions  of 
an  act  of  the  general  assembly  of  said  state, 
and  entitled  ''An  Act  Authorizing  the  Incor- 
poration of  the  Purchaser  or  Purchasers  of  any 
Railroad,  or  Any  Part,  Section  or  Branch 
Thereof,  which  has  Heretofore  or  Hereafter  May 
Become  Forfeited  and  Sold  by  the  State,"  ap- 
proved Mar.  20,  1866.  It  further  appears  by 
said  bill,  that  the  capital  stock  of  the  said  first 
company  was  $6,000,000,  divided  into  shares  of 
$100  each;  that,  among  other  powers,  power 
was  p:iven  said  company  "to  make  and  enforce 
all  kinds  of  contracts,"  and  to  "take,  hold,  use, 
possess  and  enjoy  the  fee  simple  or  any  other 
title  or  estate  iu  any  lands,  tenements  or  her- 
editaments, and  the  same  sell  and  dispose  of 
at  pleasure,"  and  "to  survey,  locate  and  con- 
struct a  railroad  from  any  point  within  the 
city  of  St.  Louis,  in  the  said  state  of  Missouri, 
to  the  Iron  Mountain  and  Pilot  Knob,"  with 
liberty  to  extend  the  same  to  the  Mississippi 
river,  or  to  the  southwestern  part  of  the  state. 
And  it  further  appears  by  said  bill,  that  it  was 
expressly  provided  in  and  by  the  said  act  of 
assembly  chartering  said  first  company,  that 
'the  stock  of  said  company  should  be  exempt 
from  all  state  and  county  taxes,"  and  by  an  act 
of  assembly  amendatory  of  said  charter,  ap- 
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proved  Feb.  17,  1853,  it  was  provided  that  "All 
the  engines,  cars,  wagons,  machines,  and  other 
property  belonging  to  said  company  should  be 
aeemed  a  part  of  the  capital  stock  of  said 
company,  and  should  be  vested  in  the  respec- 
tive shareholders  of  the  company  forever,  ac- 
cording to  their  respective  shares,  and  trans- 
ferable by  them  in  the  transfer  of  stock  at 
personal  property." 

It  further  appears  by  the  bill,  that  the  said 
first  company  within  the  times  limited  by  its 
charter,  sold  to  divers  persons  divers  shares  of 
its  capital  stock,  amounting  in  the  aggregate 
to  more  than  5,000  shares,  and  received  pay- 
ment therefor,  and  that  relying  upon  the  ri^ts, 
privileges,  franchises,  and  inimunities  granted 
and  secured  to  it  by  means  of  said  several  acts 
of  assembly,  said  company  located  and  com- 
menced the  construction  of  its  railroad  from  the 
city  of  St.  Louis  to  the  said  Pilot  Knob,  a  dis- 
tance of  about  eighty-seven  miles;  and  with  the 
proceeds  of  its  stock  sold,  and  other  available 
means,  said  company  carried  forward  to  com- 
pletion the  said  line  of  road  from  St.  Louis  to 
Pilot  Knob,  and  a  branch  road  from  the  main 
line  to  Potosi,  in  Washington  Co.,  about  four 
miles  long,  and  secured  the  right  of  way  for  the 
track  of  said  main  line  and  branch  over  divers 
tracts  of  land,  through  which  said  railroad  and 
branch  pass,  and  acquired  the  title  to  divers 
lands  needful  for  side  tracks,  turn-outs,  turn- 
tables, switches,  stations,  depots,  machine-shops, 
and  other  structures  necessary  for  the  success- 
ful operation  of  said  road,  and  fully  equipped 
the  said  road  and  branch  with  divers  locomo- 
tive engines,  cars  and  other  needful  appliances. 

And  it  further  appears  by^said  bill  that  in 
the  progress  of  the  work  of  building  said  rail- 
road and  in  order  to  aid  said  enterprise,  the 
general  assembly  passed  divers  laws  particu- 
larly set  forth  in  said  bill,  by  authority  of  and 
pursuant  to  which  laws,  divers  bonds  of  the 
state  of  Missouri  for  the  payment  by  the  state 
of  divers  large  sums  of  money  with  interest, 
were  issued  and  delivered  to  said  company; 
that  prior  to  the  delivery  of  said  honds  to  the 
said  company,  it,  the  said  company,  signified 
its  acceptance  thereof  to  the  secretary  of  state 
of  said  state  of  Missouri,  in  the  manner  and 
form  prescribed  by  said  law,  and  that  by  force 
thereof,  and  by  operation  of  said  law,  it  hecame 
and  was  the  duty  of  said  Railroad  Company  to 
pay  as  well  the  interest  as  the  principal  of  said 
bonds,  as  the  same  should  from  time  to  time 
become  due  and  payable,  and  that  the  said  rail- 
road and  property  of  said  company,  and  every 
part  and  section  thereof,  and  its  appurt^iances, 
by  means  of  said  certificates  of  acceptance,  and 
by  force  of  said  laws,  became  and  were  pledged 
and  mortgaged  to  said  state  to  secure  tne  pay- 
ment of  the  principal  and  interest  by  said  com- 
pany on  the  bonds  so  issued  and  delivered  to 
it;  and  that  power  was  ^ven  by  said  laws  to 
the  governor  and  made  his  duty  in  case  of  the 
company's  default  in  the  payment  of  principal 
or  interest  on  said  honds,  to  sell  said  mort- 
gaged premises  by  auction  to  the  highest 
bidder,  or  to  buy  in  the  same  at  such  sale  for 
the  use  and  benefit  of  the  state,  subject  to  such 
disposition  of  the  same  as  the  legislature  might 
thereafter  direct. 

And  it  is  further  shown  by  the  bill,  that  said 
first  Railroad  Con^pany  made  default  in  the 
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payment  of  said  state  bonds,  and  still  continu- 
ing in  default,  said  general  assembly  passed  an 
act,  approved  Feb.  19,  1866,  entitled  "An  Act 
to  Provide  for  the  Sale  of  Certain  Railroads 
and  Property  by  the  Governor,  to  Foreclose  the 
State  Lien  Thereon,  and  to  Secure  an  Early 
Completion  of  the  Southwest  Branch  Pacific, 
the  Platte  Country,  the  St.  Louis  and  Iron 
Mountain  and  the  Cairo  and  Fulton  Railroads 
of  Missouri,**  and  that  the  governor,  pursuant 
to  the  said  last  named  act,  and  to  the  several 
acts  imposing  said  mortgage  lien  thereupon, 
sold  the  said  mortgaged  property,  at  which  sale 
the  said  state  of  Missouri  became  the  purchaser 
thereof,  and  took  possession  of  the  things  mort- 
gaged and  sold ;  and  that  the  said  state,  by  and 
through  the  agency  of  certain  officers  appointed 
by  law  for  the  purpose,  pursuant  to  the  pro- 
visions of  said  act  of  Feb.  19,  1866,  sold  and 
transferred  the  premises  which  it  had  so  ac- 
quired from  the  said  first  Railroad  Company  to 
Messrs.  McKay,  Vogel,  and  Simmons,  who 
thereupon  sold  and  conveyed  the  same  to 
Thomas  Allen,  who,  on  the  said  July  26,  1867, 
incorporated  himself  with  others,  and  duly  or- 
ganized the  now  existing  St.  Ix>uis  &  Iron 
Mountain  Railroad  Company,  one  of  the  re- 
spondents, and  transferred  to  said  existing  cor- 
g oration  all  the  rights  acquire^  by  him  from 
is  said  vendors,  and  which  his  said  vendors 
acquired  from  the  state. 

And  it  is  also  shown  by  the  bill,  that  it  was 
provided  in  and  by  said  act  of  Feb.  19,  1866, 
under  which  the  state  so  sold,  that  the  "persons 
purchasing  any  of  the  roads  therein  named, 
should  have  all  the  rights,  franchises,  privi- 
leges, and  immimities  which  were  had  and  en- 
joyed by  the  companies,  for  whose  default  said 
roads  were  sold  under  the  charter  and  laws 
amendatory  thereof,  subject,  however,  to  the 
conditions  and  limitations  therein  contained, 
and  not  inconsistent  with  the  provisions  of 
that  act." 

As  before  stated,  it  is  in  the  company  last  or- 
ganized that  the  complainant  is  a  stockholder. 

The  complainant  company,  as  shown  by  the 
bill,  proceeded  in  the  work  of  extending  its  said 
railroad,  as  required  by  said  act  of  February 
19,  1866,  called  the  Sell-out  Law  and  in  all 
things  complied  with  the  retjuirements  of  said 
law,  and,  long  before  the  institution  of  the  suit, 
ha4  fully  completed  the  extension  of  its  road 
to  Bellemont,  on  the  Mississippi  river.  And 
further,  that  in  the  progress  of  said  work  the 
said  general  assembly  passed  an  act  approved 
Mar.  17,  1868,  by^  which  all  the  rights,  privil- 
eges, franchises,  and  immunities  of  whatever 
kind,  theretofore  belonging  to  said  defunct  cor- 
poration, were  confirmed  to  said  company  of 
the  complainant. 

It  is  then  averred  that  the  complainant  "is 
advised  that  by  the  laws  of  the  land,  and  es- 
pecially by  force  of  the  provisions  of  the  several 
laws  thereinbefore  cited,  the  property  of  every 
description  of  the  said  existing  corporation  is 
part  and  parcel  of  the  capital  stock  of  said 
corporation,  and  that  the  several  acts  of  the 
general  assembly  thereinbefore  specified,  in 
connection  with  the  acts  and  proceedings  of  the 
state  officials  thereinbefore  mentioned,  consti- 
tute a  legal  and  binding  contract  on  the  part 
of  the  state  of  Missouri,  whereby  it  and  all  the 
officers  and  agents  are  restrained  ai^d  inhibited 
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from  imposing  any  state  and  county  tax  what- 
ever on  said  capital  stock,  or  on  the  property 
represented  by  the  stock.  Yet,  notwithstanding 
the  rights  and  immunities  thus  secured  to  the 
new  corporation,  and  which  it  is  entitled  to 
have  and  enjoy  unmolested,'*  the  board  of  as- 
sessors of  St.  Louis  county,  in  the  years  of 
1868,  1869,  1870,  unlawfully,  as  complainant 
charges,  and  in  disregard  of  the  rignts,  im- 
munities, and  franchises  of  said  corporation 
and  of  the  stockholders  therein,  and  without 
the  consent  and  approval  of  said  corporation 
or  its  stockholders,  assessed  for  taxation  for 
said  years,  1868,  1869  and  1870,  the  railroad 
track,  machine  shops,  locomotive  engines,  cars 
and  other  property  of  said  existing  corporation 
in  said  county  of  St.  Louis;  and  that  otner  duly 
constituted  officers  of  St.  Louis  county  levied 
upon  said  assessments  divers  state  and  county 
taxes  against  said  existing  railroad  corporation^ 
being  the  same  taxes,  to  enforce  payment  of 
which  the  respondent,  Maguire,  had,  as  afore- 
said, seized  the  property  oi  said  corporation. 

The  bill  also  shows  a  demand,  by  the  com- 
plainant upon  the  directors  of  his  company  to 
resort  to  legal  proceedings  to  arrest  the  threat- 
ened sale  of  the  property  seized  and  to  prevent 
the  collection  of  the  taxes  sought  to  be  en- 
forced, and  the  refusal  of  said  directors  to  com- 
ply, although  expressly  admitting  the  illegality 
of  said  taxes. 

The  relief  prayed  for  is,  that  the  taxes  sought 
to  be  enforced  be  declared  to  be  illegal,  and  in 
nowise  chargeable  against  the  said  existing 
Railroad  Company;  that  the  property  and  capi- 
tal stock  of  said  company  be  declared  exempt 
by  law  from  taxation  for  state  and  county  pur- 
poses; and  that  the  defendant,  Maguire,  be 
perpetually  enjoined  from  selling  the  things 
seized,  and  for  general  relief. 

All  of  the  defendants,  except  Maguire,  filed 
general  demurrers  to  the  bill;  lik^guire  de- 
murred specially.  The  only  parts  of  Maguire*8 
demurrer  which,  for  the  purpose  of  the  ques- 
tions to  be  discussed  in  this  court,  need  be  pre- 
sented, are  the  following,  viz. : 

"As  to  so  much  and  such  part  of  the  said  bill 
as  seeks  to  obtain  a  writ  of  injunction,  enjoin- 
ing this  defendant,  his  servants  and  agents, 
from  seizing  and  selling  the  locomotives  and 
other  property  belonging  to  the  St.  Louis  and 
Iron  Moimtain  Railroad  Company,  whereof 
complainant  is  a  stockholder,  on  the  ground 
that  the  capital  stock  and  property  of  said  Rail- 
road Company  are  in  nowise  liable  for  or  charge- 
able with  state  and  county  taxes,  this  defend- 
ant demurs,  and,  for  cause  of  demurrer,  shows : 

That,  if  the  St.  Louis  &  Iron  Mountain  Rail- 
road Company,  incorporated  Mar.  3,  1851,  pos- 
sessed the  immunity  from  taxation  of  its  capital 
stock  and  property,  as  claimed  in  complainant's 
bill,  yet  complainant  does  not  show  that  the 
present  St.  Louis  &  Iron  Mountain  Railroad 
Company,  of  which  corporation  complainant  is 
a  stockholder,  ever  acquired  said  immunity 
from  said  other  corporation  by  purchase  or 
otherwise,  or  that  the  corporation  of  which 
complainant  is  a  stockholder  ever  acquired  im- 
munity from  taxation  for  its  stock  or  property 
by  a  valid  grant  oi  the  legislature  of  the  state 
of  Missouri,  that  complainant's  bill  affirmative- 
ly shows  that,  if  such  immunity  from  taxation 
is  unrevoked  and  unrepealed  because  irrevoca- 

.•6  V,  S. 


1873. 


Tbask  v.  Maguire. 


391^09 


ble,  it  attaches  to  the  stock  and  property  of  the 
8t»  Louis  &  Iron  Mountain  Railroad  Ck>mpany, 
incorporated  by  act  of  Mar.  3,  1851,  a  corpora- 
tion still  in  existence,  and  another  and  different 
corporation  from  the  corporation  of  which 
complainant  is  a  stockholder." 

The  said  several  demurrers  were  sustained  by 
the  court  below,  and  the  bill  dismissed,  and  from 
that  decree  complainant  appealed  to  this  court. 

(Note. — ^The  foregoing  statement  was  sub- 
mitted as  a  joint  statement  of  appellant  and  re- 
spondents,   md. ) 

Messrs,  B.  B.  Cnrtis,  H,  E,  Bonhauer  and 
Dryden  d  Dryden,  for  appellant : 

I.  The  original  corporation,  by  the  terms  of 
its  charter  and  the  laws  amendatory  thereof, 
was  exempt  from  taxation  for  state  and  county 
purposes.  The  charter  of  that  corporation  pro- 
vides, fi  24:  "Every  person  who  shall  cease 
to  be  a  shareholder,  shall  cease  to  be  a  member 
of  said  company;  and  the  stock  of  said  com- 
pany shall  be  exempt  from  all  state  and  county 
taxes." 

See,  Sess.  L.  of  1836-7,  p.  271,  and  Sess.  L. 
of  1850^51,  S  5,  p.  481;  same  Law,  R.  R.  Laws, 
pp.  41,  47. 

But  to  the  claim  of  perpetual  exemption 
based  upon  the  charter  provision,  it  will  be  an- 
swered by  counsel  on  the  other  side,  that  the 
charter  was  accepted  by  the  company,  subject 
to  a  general  statute  then  in  force,  reserving  to 
the  legislature  the  power  of  altering,  amending 
and  repealing  at  pleasure  all  charters  there- 
after granted.  The  statute  referred  to  is  the 
act  entitled  "An  Act  Concerning  Corporations," 
approved  Mar.  19,  1845,  Rev.  L.  of  1845,  p.  230, 
the  7th  section  of  the  Ist  article  of  which  is  as 
follows :  "The  charter  of  every  corporation  that 
shall  hereafter  be  granted  by  the  legislature 
shall  be  subject  to  alteration,  suspension  and 
repeal,  in  the  discretion  of  the  legislature;" 
but  we  reply  that  the  power  thus  reserved  was 
expressly  surrendered  by  the  1st  section  of  the 
act  of  Feb.  17,  1853,  entitled  "An  Act  to 
Amend  An  Act  entitled  An  Act  to  Incorporate 
the  St.  Louis  &,  Iron  Mountain  Railroad  Com- 
pany, approved  Mar.  3,  1851." 

It  will  not  be  pretended  that  the  reserved 
power  was  ever  exercised  or  attempted  to  be  ex- 
ercised, as  affainst  the  St.  Louis  &  Iron  Moun- 
tain Railroad  Company,  prior  to  the  last  recited 
act,  if  at  any  time  after  its  passage.  By  the 
very  terms  of  the  surrender  the  chaH;er  became 
irrepealable,  and  so  that  corporation,  during  its 
existence,  was,  by  law,  exempt  from  taxation 
for  state  and  county  purposes. 

The  question  here  arises :  What  was  exempt  T 

The  charter  provides  as  has  been  seen  that 
^the  stock  of  said  company  shall  be  exempt 

•    •    •    • 

R.  R.  Laws,  fi  24,  p.  47,  supra. 

The  act  of  Feb.  17,  1863,  amendatory  of  the 
charter,  and  cited  above,  provides  that:  "Sec- 
tion 5.  All  the  engines,  cars,  wagons,  machines, 
and  other  property  belonging  to  said  company, 
shall  be  deemed  a  part  of  the  capital  stock  of 
said  company,  and  shall  be  vested  in  the  re- 
spective shareholders  of  the  company  forever, 
according  to  their  respective  shares."  These 
provisions,  we  maintain,  taken  together,  exempt 
the  property  of  the  corporation  from  taxation. 
The  counsel  for  the  tax  collectors,  on  the  other 
hand,  maintain  that  it  is  the  shares  of  stock  in 
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the  hands  of  the  shareholders  that  is  exempted. 
The  question  here  between  us  has  long  since  re- 
ceivea  the  consideration  of  the  supreme  court 
of  our  state,  and  has  been  definitely  settled  in 
accordance  with  the  position  we  have  assumed. 

R.  Co,  V.  Shackla/n,  30  Mo.  550;  State  v.  R, 
Co,  37  Mo.  267 ;  see,  to  the  same  effect,  R.  Co. 
V.  Mayor,  etc,  of  Rome,  14  Ga.  277;  21  Me, 
534;  31  Conn.;  Dows  v.  Oreen,  32  Barb.  506; 
R,  Co,  V.  Charlestown,  8  Allen,  330;  26  Pa. 
244;  2  Zab.  (N.  J.)  546;  4  Zab.  400. 

II.  The  existing  St.  Louis  &  Iron  Mountain 
Railroad  Company  occupies  precisely  the 
status,  as  respects  franchises,  as  did  the  first 
company  having  that  name.  The  present  com- 
pany derived  whatever  rights  it  has,  under  a 
sale  made  in  Nov.  1866,  by  the  governor  and  a 
board  of  commissioners,  pursuant  to  the  provi- 
sions of  the  act  of  the  general  assembly  entitled 
"An  Act  to  Provide  for  the  Sale  of  Certain 
Railroads  and  Property  by  the  Governor,  to 
Foreclose  the  Staters  Lien  Thereon,  and  to  Se- 
cure an  Earlv  Completion  of  the  Southwest 
Branch  Pacific,  the  Platte  Country,  the  St. 
Louis  k  Iron  Mountain  and  the  Cairo  &  Fulton 
Railroads  of  Missouri,"  approved  Feb.  19, 1866. 
Sess.  L.  of  1865,  1866,  ^.  107. 

This  act,  as  an  examination  of  it  will  show, 
provides  all  the  details  of  the  sale,  and  de- 
clares in  terms  the  most  explicit,  what  the  ef- 
fect and  operation  of  the  proceedings  should 
be,  and  what  rights  the  purchaser  should  ac- 
quire. By  the  1st  section  it  was  made  the  duty 
of  the  governor  to  advertise  for  sale  the  things 
corporeal  "of  every  description,  and  all  rights 
and  franchises."  The  3d  section  provided  that 
the  board  of  commissioners  should  attend  the 
governor's  sale,  and  on  a  contingency  named, 
purchase  for  the  state.  The  4th  section  made 
it  the  duty  of  the  commissioners,  anticipating 
a  purQhase  by  the  state  at  the  foreclosure  sale, 
to  ^ve  notice  of  their  authority  to  sell,  and  to 
invite  proposals  to  purchase  and  to  report  their 
proceedings  to  the  governor  for  his  approval  or 
rejection.  The  8th  section  made  it  the  duty  of 
the  governor,  on  a  sale  being  made,  to  make  a 
deed  to  the  purchaser  which,  it  was  provided, 
should  have  "the  effect  to  convey,  transfer  and 
make  over  to  the  purchaser,  said  road,  and  all 
the  franchises,  privileges,  and  rights,  title  and 
interest  appertaining  to  the  road;"  and,  as  if 
to  put  beyond  all  doubt  or  cavil  the  meaning 
and  intent  of  the  general  assembly,  as  respects 
the  rights  and  franchises  the  purchaser  was  to 
acquire  at  the  proposed  sale,  it  is  by  the  9th 
section  further  provided,  as  is  seen,  that  the 
purchaser  should  acquire  by  his  purchase  "all 
the  rights,  franchises,  privileges,  and  immu- 
nities which  were  had  and  enjoyed  by  the  de- 
funct corporation,  under  the  charter  and  the 
laws  amendatory  thereof." 

And  as  still  further  evincing  the  fixed  and 
deliberate  purpose  of  the  legislature  to  put  the 
purchaser  of  this  road  upon  the  same  footing  as 
respects  franchise  as  was  occupied  by  the  now 
defunct  corporation,  just  one  month  after  the 
passage  of  the  sell-out  act,  as  it  is  called,  and 
pending  proceedings  thereunder  for  the  sale  of 
the  road,  another  act  waa  passed,  approved 
Mar.  28,  1866,  entitled  "An  Act  Authorizing 
the  Incorporation  of  the  Purchaser  or  Pur- 
chasers of  any  Railroad,  or  any  Part,  Section  or 
Branch  Thereof,  which  has  Heretofore  or  May 
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Hereafter  Become  Forfeited  and  Sold  to  the 
State/'  by  which  it  is  provided  as  follows : 

"Sec.  4.  Each  corporation  provided  under 
this  act  shall  have  the  same  powers,  franchises, 
rights,  and  privileges,  and  be  subject  to  the  same 
liabilities  and  restrictions  as  the  corporation  to 
which  it  shall  become  the  successor  may  have 
had  by  its  original  charter,  and  the  amendments 
thereto,  into  and  over  the  property  and  fran- 
chises forfeited  and  sold  as  aforesaid,  and  the 
time  and  manner  of  electing  the  directors  of  any 
corporation  hereunder  created  or  formed,  the 
election  or  appointment  of  its  officers,  agents, 
and  servants,  the  enactment  of  by-laws,  the 
transfer  of  stocks,  the  collcM^ion  of  unpaid  bal- 
ances of  subscriptions  to  stock  and  all  other 
acts  which  by  such  original  charter  and  the 
amendments  thereto,  have  beoi  or  may  here- 
after be  regulated,  shall  be  determined  and 
reflated  by  and  performed  in  accordance  with 
said  original  charter  and  amendments  thereto, 
except  as  herein  otherwise  provided."  Sess.  L. 
of  1865-6,  p.  102. 

Whatever  may  be  the  effect  of  this  legislation 
and  of  the  action  of  the  officers  of  government 
under  it,  there  is  no  room  for  doubt,  that  it  was 
the  intention  of  its  authors  to  put  the  purchas- 
er at  the  contemplated  sale  upon  preciselv  the 
same  footing,  as  respects  rights  and  franchises, 
as  that  occupied  by  the  corporation  whose  prop- 
erty was  to  be  sold.  Then,  as  immunity  from 
taxiettion  was  one  of  the  franchises  of  the  old 
company,  it  was  the  intention  of  the  legisla- 
ture to  give  the  like  immunity  to  the  purchas- 
er.   The  intention  of  the  law-maker  is  the  law. 

But  it  will  be  objected  by  the  learned  counsel 
on  the  other  side  that,  although  it  was  the 
clear  intention  of  the  legislature  to  vest  in  the 
purchaser,  by  means  of  the  sale  by  the  com- 
missioners, the  like  franchises  as  those  en- 
joyed by  the  original  corporation,  still  tbe  sale 
could  not  have  the  effect  intended,  because  the 
statutory  mortga^  did  not  cover  or  give  power 
to  sell  the  franchises  of  the  mortgagor,  and  as 
the  state  at  the  foreclosure  sale  did  not  acquire 
the  franchises  of  the  mortgagor,  it  could  im- 
part to  its  vendee  such  rights  only  as  it  had 
acquired  from  the  mortgagor.  We  controvert 
as  well  the  truth  of  his  premises  as  the  sound- 
ness of  his  conclusions. 

Were  the  franchises  of  the  mortgagor  not 
mortgaged? 

By  the  provisions  of  the  several  acts,  grant- 
ing aid  to  the  St.  Louis  &  Iron  Mountain  Rail- 
road Company,  the  constituents  of  the  mortgage 
in  this  case  are  determined  by  the  act  of  Feb. 
22,  1851,  entitled  "An  Act  to  Expedite  the  Con- 
struction of  the  Pacific  Railroad,  and  of  the 
Hannibal  &  St.  Joseph  Railroad." 

See,  Sess.  acts,  1850-51,  p.  267;  same  act, 
R.  R.  Laws,  p.  61. 

The  words  descriptive  of  the  things  mort- 
gaged are  "The  road  of  the  company,  .  .  . 
and  every  part  and  section  thereof,  and  its  ap- 
purtenances." 

It  is  an  open  Question  whether,  if  the  word 
"appurtenances"  nad  been  omitted,  the  remain- 
ing words  of  the  sentence  would  not  of  them- 
selves have  been  sufficient  to  pass  the  fran- 
chises of  the  mortgagor  as  incidents  of  the 
principal  thing  mortgaged;  but  that  the  word 
"appurtenances"  in  connection  with  the  rest 
of  the  sentence  was  sufficient  to  pass  the  incor- 
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poreal  rights  of  the  mortgagor,  pertaining  to 
the  corporeal  things  mortgaged,  ought  not  to 
be  considered  a  ground  of  dispute. 

It  is  wide  of  the  law  to  suppose  that  tne  of- 
fice of  the  word  "appurtenances,"  in  a  convey- 
ance of  things  corporeal,  is  to  pass  things  tan- 
gible. As  a  rule,  things  corporeal  are  not  ap- 
purtenant to  things  corporeal,  nor  things  incor- 
poreal to  things  incorporeal;  but  things  incor- 
poreal are  appurtenant  to  things  corporeal,  and 
things  corporeal  to  things  incorporeal.  4  Bac 
Abr.  Bouv.  ed.  tit.  Grant,  1,  4  (6),  p.  534; 
Bouv.  Law  Die.  tit.  Appurtenances. 

A  water  right  appuitenant  to  a  mill  passes 
by  the  word  "appurtenances."  Pickering  v. 
Staples,  5  S.  &  R.  107.  , 

"Lands,  in  a  conveyance  of  land,  will  not 
pass  under  the  word  'appurtenance,'  in  its 
strict  technical  sense;  they  will  pass  if  it  ap- 
pears that  a  larger  sense  was  intended  to  be 
given  to  it." 

6  Bac.  Abr.  136;  Buoh  ▼.  Norton,  1  Bos.  & 
P.  53;  37  Mo.  134;  4  Gil.  &  J.  1;  Canal  Co. 
V.  Railro<id  Co. 

Another  objection  to  the  immunity  claimed 
is  interposed  by  the  counsel  for  the  respond- 
ents, based  upon  the  16th  section  of  article  11 
of  the  Constitution  of  the  state  of  Missouri, 
which  went  into  force  July  4, 1865.  It  is  main- 
tained b^  the  counsel  that  the  general  assembly 
was  inhibited  by  the  provisions  of  that  section, 
from  granting  the  exemption,  which,  it  is 
claimed  by  the  appellant,  was  conferred  by  the 
sell-out  law,  and  proceedings  thereon.  Ine  sec- 
tion referred  to  is  as  follows,  viz.: 

"XVI.  No  property,  real  or  personal,  shall 
be  exempt  from  taxation,  except  such  as  may 
be  used  exclusively  for  public  schools,  and  such 
as  may  belong  to  the  United  States,  to  this 
state,  to  counties  or  to  municipal  corporations 
within  this  state." 

Gen.  Stat.  1865,  p.  43. 

The  same  convention  that  framed  the  Con- 
stitution, also  framed  an  ordinance  relating 
specially  to  the  subject  of  taxation  and  dispo- 
sition of  this  and  other  railroads,  and  the  oiili- 
nance  and  Constitution  were  both  submitted  to 
a  vote  of  the  people  at  the  same  time,  and  both 
were  adopted,  and  by  its  own  terms  the  ordi- 
nance, by  its  adoption  by  the  people,  became  a 
part  of  the  Constitution. 

Nov.  1,  1865,  within  the  first  four  months  of 
the  lifetime  of  the  new  Constitution,  the  gen- 
eral assembly  met;  and  at  an  early  day  there- 
after, bills  were  introduced  into  both  Houses, 
providing  for  the  sale  of  the  several  railroads, 
among  the  rest  the  St.  Louis  A.  Iron  Mountain 
R.  R.  then  in  default.  Pending  these  Jt>ills,  the 
governor,  on  the  27th  of  the  same  month  of 
November,  propounded  to  the  judges  of  the  Su- 
preme Court,  under  the  11th  section  of  article 
6  of  the  Constitution,  an  interrogatory,  as 
follows : 

If  you  are  of  opinion  that  the  sale  of  the  rail- 
roads may  be  ordered  before  such  refusal  or 
neglect,  I  request  you  to  say  whether  such  sale 
can  be  made  "without  reserving  a  lien  upon  all 
the  property  and  franchises  thus  sold,  for  all 
sums  remaining  unpaid,"  as  provided  by  section 
5  of  the  ordinance.  In  other  words:  Does  this 
clause  in  the  ordinance  constitute  a  condition 
of  all  sales  of  railroads  ordered  by  the  state,  or 
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does  it  refer  only  to  sales  made,  under  the  or- 
dinance for  refusal  or  neglect  to  pay  the  taxT 

Advisory  Const,  op.  37  Mo.  129. 

To  these  questions  the  judges  replied.  They 
say  that  one  of  the  things  provided  for  by  the 
ordinance  is  a  tax  to  pay  the  indebtedness  of 
the  railroad  companies  to  the  state,  and  anoth- 
er thing  provided  for  is :  "In  what  manner  rail- 
roads purchased  by  the  state  under  her  lien 
shall  be  sold  again"  (37  Mo.  132),  that  "the 
5th  section  relates  to  all  sales  of  railroads  un- 
der liens  reserved  to  the  state,"  whether  sold 
for  the  non-payment  of  the  tax  or  for  the  non- 
payment of  the  mortgage  debt.  37  Mo.  133. 
"The  5th  section,"  say  the  judges,  "provides 
further  that  no  sale  or  other  disposition  of  any 
such  railroad  or  other  property  or  their  fran- 
chises, shall  be  made  by  the  state,  without  re- 
serving a  lien  upon  the  property  sold  for  all 
sums  remaining  unpaid,  that  is  to  say,  by  the 
purchaser,  and  the  purchaser  is  required  to 
make  all  payments  therefor  in  money  or  in 
bonds  or  other  obligations  of  this  state;  but 
the  legislature  is  left  imrestricted  further  as  to 
the  time,  terms  and  conditions  of  sale."  37  Mo. 
133.  Here,  then,  is  an  unequivocal  declaration 
of  the  highest  judicial  tribunal  of  the  state, 
that  this  ordinance  has  relation  to  two  things : 
first,  to  taxation ;  and  second,  to  the  manner  of 
sale  of  these  railroads;  and  that,  as  touching 
the  sales  directed  by  it,  the  legislature  is  len 
unrestricted  as  to  the  terms  and  conditions  of 
the  sale,  further  than  an  injunction  to  reserve 
a  lien  for  the  purchase  money.  Upon  the  heels 
of  this  judicial  declaration,  the  legislature 
Msses  and  the  governor  approves,  the  act  of 
Feb.  16,  1866.  It  is  apparent  upon  the  face  of 
this  law,  that  it  took  shape  from  this  opinion 
of  the  judges,  and  waspassed  by  the  assembly, 
and  approved  by  the  ifxecutive,  upon  the  set- 
tled conviction  of  both,  that  the  ordinance  gave 
to  the  legislature  unlimited  power  in  the  pre- 
scription of  the  terms  and  conditions  of  sale. 

We  reply,  therefore,  to  the  objection  based 
upon  the  16th  section  of  article  11  of  the  Con- 
stitution : 

First.  That  said  section  and  said  ordinance 
being  parts  and  parcels  of  one  law,  they  ought 
not  to  be  construed  separately,  but  in  the  con- 
struction of  the  one,  the  other  ought  to  be 
taken  into  consideration. 

Bac.  Abr.  tit.  Statute,  1,  2;  Fennington  v. 
Coae,  2  Cranch,  33;  U.  8,  v.  Fiaher,  lb.  358; 
The  Schooner  Harriet,  I  Story,  251. 

That,  inasmuch  as  the  ordinance,  by  its  plain 
words,  intended  to  pass  to  the  purchaser  all 
the  franchises  of  the  railroad  companies  named 
in  it,  and  as  one  of  the  franchises  of  at  least 
one  of  the  companies  was  exemption  of  its  prop- 
erty from  taxation,  the  ordinance  was  of  neces- 
sity an  exception,  and  intended  to  be  an  excep- 
tion to  the  general  rule  established  by  the  16th 
section,  subjecting  all  property  to  taxation. 
There  is  room  for  both  parts  of  the  law  to  ope- 
rate, the  rule  and  the  exception,  each  in  its 
place,  and  the  laws  should  be  so  construed  as 
that  both  may  stand  and  have  effect. 

Pennington  v.  Coxe,  supra. 

Second.  The  rule  and  the  exception  are  not 
Inharmonious  in  their  general  object.  The  pri- 
mary object  of  the  rule  is  revenue.  If  revenue 
was  not  the  primary  object  of  the  exception,  it 
was  at  least  a  prominent  one^  as  a  recurrence  to 
18  WAW«r 


the  situation  of  the  state  and  the  history  of  the 
times  will  show;  and  this  is  a  test  to  which  re- 
sort may  be  legitimately  had  in  the  construction 
of  the  law.  Preston  v.  Brotoder,  1  Wheat.  121. 
Third.  That,  upon  a  fair  construction  of  the 
ordinance,  power  was  given  to  the  legislature 
to  grant  to  the  purchasers  of  the  property  of 
the  defaulting  corporations,  the  exemption  in- 
sisted upon  in  the  bill. 

III.  The  unbroken,  uniform,  contemporane- 
ous construction  of  this  ordinance  by  all  the  de- 
partments of  the  state  government,  legislative, 
executive,  and  judicial,  including  the  Attorney 
Genera],  of  the  administration  immediately  fol- 
lowing the  adoption  of  the  Constitution,  con- 
formably to  the  views  herein  insisted  upon, 
ought  to  be  held  to  be  the  settled  law  of  the  case. 

Cohens  v.  Va,  6  Wheat.  418;  Ins,  Co.  v. 
Hoge,  21  How.  66,  16  L.  ed.  68;  Edward  v. 
Darby f  12  Wheat.  210;  Hughes  v.  Hughes,  4 
Mon.  (Ky.)  43;  Britton  v.  Ferry,  14  Mich.  66; 
PUtmmer  y.  Plummer,  37  Miss.  199;  Rogers  y. 
Goodwin,  2  Mass.  478. 

IV.  If  it  were  conceded  that  the  legislature 
had  no  power,  under  the  new  Constitution,  to 
exempt  property  from  taxation,  still,  it  im- 
doubtedly  possessed  the  power  to  commute 
taxes  on  property. 

The  agreement  of  the  vendee  of  the  state  to 
expend  a  half  million  a  year  in  the  extension  of 
the  road,  and  to  complete  it  within  a  time  lim- 
ited and,  in  the  meantime,  to  keep  up  the  road 
and  rolling  stock,  was  a  valuable  consideration 
and  sufficient  to  support  the  state's  agreement 
to  give  to  the  appellant  company  immunity 
from  taxation. 

30  111.  148;  R,  Co.  y.  McLean  Co.  17  111.  291; 
Morris  Newstadt  and  the  City  of  La  Salle  y.  R. 
Co.  31  111.  484. 

Mr.  R.  E.  Roiiiliaiier  for  appellees : 

I.  The  taxing  power  of  a  state,  being  of  vital 
importance  and  essential  to  the  existence  of  the 
government,  is  never  presumed  to  be  relin- 
quished imless  the  intention  to  relinquish  it  is 
expressed  in  clear  and  unambiguous  terms. 

Bk.  y.  Billings,  4  Pet.  614;  R.  Co.  y.  Md.  10 
How.  376;  Gordon  v.  Appeal  Tax  Court,  3 
How.  133;  Bk.  v.  Skelly,  1  Black,  447,  17  L.  ed. 
178;  Salt  Co.  y.  East  Saginaw,  13  Wall.  373,  20 
L.  edi.  611;  Oilman  v.  Sheboygan,  2  Black,  513, 
17  L.  ed.  307;  Christ  Church  v.  Phila.  24  How. 
300,  16  L.  ed.  602. 

II.  The  St.  Louis  &  Iron  Mountain  Rail- 
road Company,  incorporated  Mar.  3,  1851,  pos- 
sessed no  privilege  of  exemption  from  taxation 
for  any  other  property  than  its  capital  stock, 
and  its  other  property  while  it  formed  part  of 
such  capital  stock.  The  capital  stock  was,  by 
the  terms  of  the  charter,  vested  in  the  stockhold- 
ers, and  transferable  by  them  alone.  Any  aliena- 
tion of  the  property  of  the  corporation  by  the 
corporation  by  which  the  property  became  sev- 
eried  from  the  capital  stock,  subjected  the  prop- 
erty to  the  sovereign  taxing  power  of  the  state. 

Charter  of  the  St.  Louis  k  Iron  Mountain  R. 
R.,  amendment  of  1853,  S  5;  R.  R.  Laws,  p.  48; 
charter  of  the  St.  Louis  &  Bellevue  Mineral  R. 
R.  5  24 ;  R.  R.  Laws,  pp.  46,  47 ;  Armstrong  y. 
Treas.  of  Athens  Co.  16  Pet.  282;  "New  Haven 
V.  Sheffieldy  30  Conn.  160;  Lord  v.  Litchfield, 
36  Conn.  116. 

HI.  The  privilege  of  exemption,  even  if  it 
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was  *  privilege  of  the  corporation  as  such,  is 
still  held  by  the  St.  Louis  &  Iron  Mountain 
Railroad  Company  of  1851,  because  that  cor- 
poration still  exists. 

A  eorporation  is  not  dissolved  by  a  sale  of  all 
its  eorporate  property,  and  a  settlement  of  all 
its  concerns,  or  by  a  cessation  of  all  corporate 
acts,  or  by  any  neglect  of  corporate  duty,  or  by 
doing  acts  which  cause  a  forfeiture  of  the 
charter,  without  judgment  declaring  such  for- 
feiture.   Such  dissolution  can  take  place  oply: 

By  an  act  of  the  legislature,  where  power  is 
reserved  for  that  purpose. 

By  a  surrender  of  the  charter  which  is  ac- 
cepted. 

JBy  a  loss  of  all  its  members  or  an  integral 
part. 

By  forfeiture  which  must  be  declared  by 
judgment  of  court.  Penohaoot  Boom  Co.  v. 
LiMMon,  16  Me.  224;  Slee  v.  Bloomy  5  Johns. 
Ch.  379;  Revere  v.  Copper  Co,  16  Pick.  351; 
Boston  Olase  Co,  v.  Langdon,  24  Pick.  49;  At- 
kinson V.  R,  Co.  15  Ohio  St.  21;  Stewart  v. 
Jones,  40  Mo.  440. 

The  corporation  could  not  be  dissolved  by  an 
act  of  the  legislature  here,  as  no  power  was 
reserved,  the  charter  of  the  corporation  being 
irrepealable. 

The  corporation  did  not  surrender  its  char- 
ter to  the  state,  because  the  descriptive  words, 
"the  road  of  the  company,  and  every  part  and 
section  thereof  and  its  appurtenances,"  can 
bear  no  such  interpretation.  Ordinary  v.  R. 
Co.  40  Ga.  647;  R.  Co,  v.  Sabin,  2  Casey,  242; 
Atkinson  v.  R.  Co.  15  Ohio  St.  21 ;  Coe  v.  R.  Co, 
10  Ohio,  372. 

Because  a  reservation  of  the  lien  upon  all  or 
any  of  the  franchises  of  the  company  by  the 
state  would  have  been  entirely  devoid  of  mean- 
ing, and  could  not  have  been  intended,  as  the 
corporation  possessed  no  exclusive  right  to  op- 
erate a  railroad  between  certain  points. 

Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420;  Richmond  R.  Co.  v.  Louisa.  R,  Co, 
13  How.  71;  Turnpike  Co,  v.  State,  3  Wall. 
210,  18  L.  ed.  180. 

By  the  descriptive  words  of  the  mortgage, 
not  even  all  the  tangible  property  passed  to 
the  state,  but  only  such  as  was  necessary  for 
the  convenient  use  of  the  road. 

4  Kent,  467;  1  Bouv.  L.  Die.  136;  1  Burr.  L. 
Die.  84;  2  R.  S.  Mo.  1855,  p.  1026,  fi  22;  /vj^  v. 
Jackson  d  Michigan  Plank  Road,  11  Mich.  155, 
173;  Mo,  V.  McKay,  43  Mo.  594. 

IV.  The  St.  Louis  &  Iron  Moimtain  Railroad 
Company  of  1867,  being  another  and  different 
corporation  from  the  corporation  of  that  name 
of  1851,  and  not  having  acquired  the  franchises 
and  privileges  by  a  voluntary  transfer  from  the 
latter  corporation,  could  have  acouired  no  im- 
munity from  taxation  by  original  grant  from 
the  legislature  of  the  state  of  Missouri,  as  the 
legislature  had  no  power  to  make  such  grant 
after  July  4,  1865. 

Const,  of  Mo.  1865,  §  16,  art.  11,  fi  4,  art.  8, 
S  27,  art.  4;  Atkinson  v.  R,  Co,  15  Ohio  St.  21; 
Life  Assoc,  of  America  v.  Board  of  Assessors, 
49  Mo.  521. 

The  ordinance  for  the  payment  of  state  and 
railroad  indebtedness,  even  if  it  should  be  held 
to  apply  to  sales  other  than  for  the  non-pay- 
ment of  tax  provided  in  its  4th  section,  does 
not  extend,  but  restricts,  the  power  of  the  leg- 


islature  in  the  sale  of  railroads.  Gen.  Stat. 
1865,  p.  52,  Opinion  to  Governor,  37  Mo.  133. 

V.  There  is  no  identity  whatever  between  the 
thing  exempted  from  taxation  by  the  charter 
of  1851,  and  the  thing  sought  to  be  exempted 
from  taxation  by  virtue  of  Uie  acts  of  the  legis- 
lature of  February,  1866,  and  subsequently. 

That  the  corporation  is  not  the  same,  stands 
admitted  by  the  bill. 

That  the  thing  exempted  is  not  the  same,  ap- 
pears by  the  two  charters. 

Laws  of  Mo.  1851,  p.  479,  §  1,  R.  S.  1846,  tit 
Corporations;  R.  S.  1855,  tit.  Corporations;  L. 
of  Mo.  1866,  p.  102,  S  2;  Gen.  Stat,  of  Mo.  1865, 
p.  127,  S  2. 

And  unless  all  the  property  of  the  corpora- 
tion of  1867  is  exempt,  the  judgment  ought  to 
be  affirmed. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  question  presented  for  our  determination 
in  this  case  is,  whether  the  property  of  the  pres- 
ent St.  Louis  &  Iron  Mountain  Railroad  Com- 
£any,  a  corporation  created  imder  the  laws  of 
[issouri,  is,  by  an  irrepealable  legislative  grant, 
forever  exempted  from  all  state  and  coun^ 
taxes.  Two  corporations  bearins  that  name  have 
existed  in  Missouri,  the  second  succeeding  the 
first  in  the  possession  and  ownership  of  its  road 
and  propertv.  The  first  was  created  by  an  act 
of  the  legislature  of  the  state,  passed  in  March, 
1851;  the  second  was  formed  in  July,  1867,  un- 
der an  act  of  the  previous  vear  authorizing  the 
incorporation  of  the  purcnaser  or  purchasers 
of  any  railroad,  or  any  part,  section  or  branch 
thereof,  which  had  previously  been,  or  might 
thereafter  be,  forfeited  to  or  sold  by  the  state. 

The  property  of  the  first  corporation  was 
undoubtedly  exempt  from  state  and  county 
taxes.  The  act  oi  incorporation  adopted  as 
part  of  it  a  provision  of  another  act,  which  de- 
clared in  terms  that  the  stock  of  the  company 
should  be  thus  *exempt.  L.  of  Mo.  of  [*402 
1851,  p.  479.  It  is  true  that  at  this  time  a  stat- 
ute was  in  existence,  passed  in  1845,  which  de- 
clared that  the  charter  of  every  corporation 
subsequently  granted  should  be  subject  to  al- 
teration, suspension  and  repeal  at  the  discre- 
tion of  the  legislature.  But  from  the  operation 
of  this  provision  the  company  was  express  ex- 
empted by  an  act  amendatory  of  its  charter, 
passed  in  1853.  L.  of  Mo.  of  1853,  p.  296.  From 
that  time  at  least  the  exemption  of  its  stock 
from  state  and  county  taxation  was  placed  be- 
yond legislative  interference.  The  amendatory 
act  also  declared  that  all  the  engines,  cars, 
wagons,  machines,  and  other  prepay  belong- 
ing to  the  company  should  be  deemed  a  part  of 
its  capital  stock,  and  be  vested  in  its  respective 
shareholders,  according  to  their  respective 
shares.  All  the  property  of  the  company  was 
thus  placed  within  the  exemption  which  at- 
tached to  the  original  stock;  that  designated 
was  to  be  deemed  a  part  of  such  stocl^  as  well 
as  that  originally  embraced  by  this  term. 

On  the  argument  some  attempt  was  made, 
f  roto  the  use  of  the  term  "stock"  in  the  original 
act,  and  the  language  of  the  amendatory  act, 
that  the  property  should  be  vested  in  the  re- 
spective shareholders  according  to  their  re- 
spective shares,  to  establish  the  position  that 
the  exemption  extended  only  to  the  separate 
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shares  of  the  individual  stockholders.  But 
the  argument  does  not  strike  us  as  possessing 
much  force.  The  terms  "stock  of  the  com- 
pany/' imported  the  capital  stock  of  such  com- 
Eany,  the  subscribed  fund  which  the  company 
eld,  as  distinguished  from  the  separate  inter- 
ests of  the  individual  stockholders.  The  lan- 
guage of  the  amendatory  act  did  not  qualify 
this  meaning;  that  only  declared  that  other 
property  of  the  company  should  also  be  deemed 
capital  stock,  and  the  additional  provision  that 
it  should  be  vested  in  the  respective  sharehold- 
ers, according  to  their  respective  shares,  only 
meant  that  they  should  have  the  interest  of 
shareholders  in  the  property,  according  to  their 
respective  shares. 

The  corporation  in  question  was  created  to 
403*]  construct  a  *railroad  from  a  point  in 
the  ci^  of  St.  Louis  to  the  Iron  Mountain  & 
Pilot  Knob,  in  Missouri,  with  liberty  to  extend 
the  road  to  the  Mississippi  river,  or  to  the 
southern  part  of  the  state.  This  road  was  con- 
structed from  St.  Louis  to  Pilot  Knob,  a  dis- 
tance of  about  eighty-seven  miles,  with  a  branch 
to  Potosi.  During  the  progress  of  the  work,  and 
in  order  to  aid  in  its  construction,  the  legisla- 
ture of  the  state,  previous  to  1860,  passed  vari- 
ous acts  providing  for  the  loan  of  tne  bonds  of 
the  state  to  the  company.  All  the  acts  referred 
for  the  terms  of  the  loans  to  an  act  passed  in 
1851  to  expedite  the  construction  of  the  Pa- 
cific Railroad  and  of  the  Hannibal  A.  St.  Joseph 
Railroad.  L.  of  Mo.  of  1851,  p.  267.    That  act 

Srovided  that  no  part  of  the  bonds  should  be 
elivered  to  the  company  imtil  it  signified  its 
acceptance  of  them  to  the  secretary  of  state, 
by  filing  in  his  office  a  certificate  of  such  accept- 
ance imder  the  corporate  seal  of  the  company 
and  the  signature  of  its  president;  that  such 
acceptance  should  be  recorded,  and  upon  its 
record  should  become,  to  all  intents  and  pur- 
poses,  a  mortgage  of  the  road  of  the  company, 
and  every  paA  and  section  thereof,  and  its  ap- 
purtenances, to  the  people  of  the  state,  to  se- 
cure the  payment  of  the  principal  and  interest 
of  the  bonds.  That  act  authorized  the  gov- 
ernor, in  case  default  was  made  in  the  pay- 
ment of  either  the  interest  or  principal  of  the 
bonds,  to  sell  the  road  and  its  appurtenances 
at  auction  to  the  highest  bidder,  or  to  buy  in 
the  same  at  such  sale  for  the  use  and  benefit  of 
the  state,  subject  to  such  disposition  in  respect 
to  the  road  or  its  proceeds  as  the  legislature 
might  thereafter  direct. 

Under  the  different  acts,  bonds  of  the  state 
to  a  large  amount  were  issued  to  the  company ; 
its  acceptance  of  them  in  proper  form  was 
given  to  the  secretary  of  state,  and  the  accept- 
ance was  duly  recorded,  and  from  the  date  of 
such  record  the  state  acquired,  for  the  pay- 
ment of  the  principal  and  mterest  of  the  bonds, 
a  lien  upon  the  road  and  every  part  and  sec- 
tion thereof  and  its  appurtenances. 

The  company  failed  to  pay  the  interest  on 
404*]  these  bonds.  *It  does  not  appear  for 
how  long  a  period  the  company  was  tnus  in  de- 
fault, nor  is  this  material.  It  is  sufficient  to 
say  that  in  1865  the  right  of  the  state,  under 
the  provisions  of  the  acts  cited,  to  interfere  and 
sell  the  property,  had  become  complete.  Before 
a  sale,  nowever,  was  made,  the  legislature 
passed  another  act  for  the  sale  of  this  and  other  | 
railroads  by  the  governor,  and  the  foreclosure 
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of  the  state  lieli  thereon.    This  act,  which  was 
approved  in  February,  1866,  among  other  things 
required  the  governor  to  advertise  for  sale  the 
different  railroads,  with  their  appurtenances, 
rolling  stock  and  property  of  every  description^ 
and  all  rights  and  franchises  thereto  belonging; 
and  to  sdl  the  same  at  auction  to  the  highest 
bidder,  in  pursuance  of  the  several  acts  creating 
a  lien  thereon.    It  also  provided  for  the  ap- 
pointment of  three  commissioners  to  attend  the 
sale  of  the  different  roads  as  advertised,  and  to 
bid  in  the  same  for  the  use  and  benefit  of  the 
state  for  an  amount  not  exceeding  the  respec- 
tive liens  thereon;  and  in  case  the  roads  were 
struck  off  and  sold  to  them,  to  take  possession 
of  and  hold  the  same,  with  their  appurtenances 
and  property,  and  again,  after  due  advertise- 
ment, invitinff  proposals  for  the  purchase  of  the 
different  roads,  their  lands,  appurtenances  and 
franchises,  to  resell  the  same.    Under  this  act 
the  St.  Louis  A.  Iron  Mountain  Railroad  was 
advertised  for  sale,  with  its  rights  and  privi- 
leges, and  at  the  sale  was  bid  in  by  the  commis- 
sioners for  the  state.  However  broad  the  terms 
of  the  advertisement,  the  interest  sold  could  not 
extend  beyond  the  property  upon  which  the 
state  at  the  time  held  a  lien,  and  this  was  the 
entire  road  of  the  company  and  its  appurte- 
nances.   But  as  the  property  was  sold  to  the 
state  it  is  imnecessary  to  determine  whether,  if 
the  sale  had  been  made  to  a  third  party,  the 
immunity  from  taxation  possessed  by  the  com- 
pany would  have  passed  to  the  purchaser.  When 
the  state  became  the  purchaser  the  immimity 
ceased ;  the  property  stood  in  its  hands  precise- 
ly the  same  as  any  other  unincumbered  proper- 
ty of  the  state,  exempt  from  taxation,  not  by 
virtue  of  any  previous  stipulation  with  the 
company^  but  as  all  property  of  the  state  is  thus 
exempt.     Subsequently    the     road     and     its 
'appurtenances,  and  all  the  franchises,  [*405 
wmch,  under  the  new  Constitution  of  Missouri, 
adopted  in  1865,  were  transferable  by  the  state, 
were  sold  by  the  commissioners  to  McKay, 
Vogel,  and  Simmons,  who  conveyed  the  same 
to  Thomas  Allen,  who,  with  others,  in  July, 
1867,  became  incorporated  imder  the  name  of 
the  St.  Louis  &  Iron  Mountain  Railroad  Ck>m- 
pany.    That  company  is  still  in  existence,  and 
IS  one  of  the  defendants  herein.    To  it  Allen 
transferred  all  the  rights  and  privileges  a»> 
quired  by^him  from  his  vendors,  and  all  which 
tney  acqmred  from  the  state.    The  act  under 
which  the  sale  was  made  provided  that  the  pur- 
chasers of  the  road  should  have  all  the  rights, 
franchises,  privileges,  and  immunities  which 
were  enjoyea  by  the  defaulting  company  under 
its  chaiter  and  laws  amendatory  thereof,  sub- 
ject to  the  limitations  and  conditions  therein 
contained,  and  not  inconsistent  with  the  act  au- 
thorizing the  sale.    The  new  company  thus  ac- 
quired fdl  the  immunity  from  tioation  which 
the  original  company  originally  possessed,  if  it 
were  competent  for  the  legislature  at  the  time, 
under  the  new  Constitution,  to  confer  this  priv- 
ile^.    The  question,  therefore,  is,  whether  the 
legislature  was  competent  to  grant  the  immu- 
nity claimed,  under  that  Constitution,  which 
went  into  operation  on  the  4th  of  July,  1865, 
previous  to  the  passt^e  of  any  of  the  acts  au- 
thorizing the  proceedings  under  which  the  new 
company  acquired  its  rights. 
The  16th  section  of  the  11th  article  of  that 
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instniinent  provides  that  "no  property,  real  or 
personal,  shall  be  exempt  from  taxation,  ex- 
cept such  as  mav  be  used  exclusively  for  public 
schools  and  such  as  may  belong  to  the  United 
States,  to  this  state,  to  counties,  or  to  munici- 
pal corporations  within  this  state;"  and  the 
27th  sedition  of  the  4th  article  declares  that 
"the  general  assembly  shall  not  pass  special 
laws  .  .  .  exempting  any  property  of  any 
named  person  or  corporation  from  taxation." 

These  provisions  require  no  explanation; 
they  are  aosolute  j^rohibitions  against  the  grant 
of  any  new  immumty  from  taxation,  unless  rail- 
road companies  of  the  state  existing  at  the 
time  are  excepted  from  their  operation.  Such 
406*]  ^exception  is  claimed  under  the  "ordi- 
nance for  the  payment  of  state  and  railroad  in- 
debtedness," which  accompanied  the  Ck>nstitu- 
tion  and  was  adopted  with  it.  That  ordinance 
first  provides  for  the  levy  and  collection  from 
different  railroads,  and,  among  others,  from  the 
St.  Louis  &  Iron  Mountain  Eailroad  Company, 
an  annual  tax  of  ten  per  cent  on  all  their  gross 
receipts  for  the  transportation  of  freight  or 
passengers  (not  inducting  amoimts  received 
from  and  taxes  paid  to  the  United  States)  from 
the  1st  of  October,  1866,  to  the  1st  of  October, 
1868,  and  fifteen  per  cent  thereafter;  and  then 
enacts  that  the  tax  shall  be  collected  from  the 
companies  only  for  the  payment  of  the  princi- 
pal and  interest  on  the  bonds  of  the  state  issued 
for  their  benefit,  or  on  bonds  guarantied  by  the 
state;  that  if  any  of  the  companies  refuse  or 
neglect  to  pay  the  tax  thus  required,  and  the 
principal  or  interest  of  any  of  the  bonds,  or  any 
part  thereof,  remain  due  and  unpaid,  the  gen- 
eral assembly  shall  provide  by  law  for  the  sale 
of  the  railroad  ana  other  property  and  the 
franchises  of  such  company  under  the  lien  re- 
served to  the  state;  and  that,  whenever  the 
state  becomes  the  purchaser  of  any  railroad  or 
other  property,  or  the  franchises  thus  sold,  the 
general  assembly  shall  provide  by  law  in  what 
manner  the  same  shall  be  sold  for  the  payment 
of  the  indebtedness  of  the  company;  that  no 
railroad  or  other  property  or  franchises  pur- 
chased by  the  state  shall  be  restored  to  the  de- 
faulting company  imtil  it  shall  have  first  paid 
the  interest  due  from  it,  and  that  no  sale  or 
other  disposition  of  an^  such  railroad  or  other 
property,  or  its  franchises,  shall  be  made  with- 
out reserving  a  lien  upon  the  property  and 
franchises  thus  sold  or  disposed  of  for  all  sums 
remaining  impaid. 

Now,  the  argument  of  the  appellant  is  that 
as  the  ordinance  authorizes  the  legislature  to 
provide  for  the  sale  of  the  franchises  of  a  de- 
faulting corporation,  it  can  transfer  under  that 
designation  immunity  from  taxation,  if  the  com- 
pany ever  possessed  such  immimity;  and  that 
this  was  the  effect  of  the  sale  of  the  St.  Louis 
&  Iron  Mountain  Railroad  and  its  franchises 
407*]  to  McElay,  Vogel,  and  Simmons.  *And 
authority  for  this  position  is  supposed  to  be 
found  in  the  answers  given  by  the  judges  of  the 
supreme  court  of  Missouri,  in  November,  1865, 
to  certain  questions  propounded  b^  the  gov- 
ernor under  a  provision  of  the  Constitution  au- 
thorizing him  to  take  their  opinion  on  import- 
ant questions  of  constitutional  law.  The  ques- 
tions propounded  were  substantially  these: 

1.  Whether  the  provisions  of  the  ordinance 
operated  to  .suspend  the  right  of  the  state  to 
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sell  the  roads  named,  or  either  of  them,  ontU 
there  was  a  refusal  or  neglect  to  pay  the  tax 
imposed  by  the  ordinance ;  or  whether  the  state 
might  order  the  sale  of  the  railroads  of  either 
of  them,  prior  to  such  refusal  or  neglect ; 

2.  If  the  judges  wece  of  opinion  that  a  sale 
of  the  railroads  might  be  ordered  before  such 
refusal  or  neglect,  whether  such  sale  could  be 
made  "without  reserving  a  lien  upon  all  the 
property  and  franchises  thus  sold  for  all  sums 
remaining  unpaid,"  or,  in  other  words,  wheth- 
er this  clause  constituted  a  condition  of  all 
sales  of  railroads  ordered  by  the  state,  or  re- 
ferred only  to  sales  made  under  the  ordinance 
for  refusal  and  neglect  to  pay  the  tax; 

3.  If  the  judees  should  be  of  opinion  that  all 
sales  of  railroads  bv  authority  of  the  state  were 
subject  to  the  restriction  mentioned,  whether 
the  words  "all  sums  remaining  unpaid"  re- 
ferred to  the  sums  for  which  the  railroad  sold 
was  in  default,  or  to  that  portion  of  the  purchase 
mon^not  paid  in  cash  at  the  time  of  sale;  and, 

4.  Whether  upon  a  sale  of  a  railroad  under 
a  lien  of  the  state  the  Constitution  authorized 
the  state  to  receive,  in  payment  of  the  purchase 
money,  preferred  or  other  shares  of  stock 
issued  by  a  corporation  purchasing  the  road. 

None  of  these  questions,  as  will  be  perceived, 
call  for  any  opinion  as  to  the  effect  of  the  sale 
of  the  franchises  of  a  road,  or  the  meaning  of 
that  term.  They  call  only  for  an  opinion  upon 
the  power  of  the  legislature  to  order  a  sale  of 
the  roads,  the  liens  to  be  reserved,  the  pay- 
ments to  be  made,  and  the  right  to  receive 
shares  of  stock  of  a  purchasing  corporation. 
The  answer  of  the  judges  stated  that  the  5th 
^section  of  the  ordinance  related  to  all  [*408 
sales  of  railroads,  whether  in  default  for  not 
paying  the  interest  on  the  bonds  of  the  state  or 
not  paying  the  tax  levied;  that  when  the  state 
had  oecome  the  purchaser  of  any  railroad  sold 
under  the  lien  of  the  state,  the  gener^^l  assem- 
bly could  provide  in  what  manner  such  rail- 
road could  again  be  sold  for  the  payment  of  the 
indebtedness  which  the  state  had  incurred  on 
account  of  bonds  loaned  to  it  or  guaranteed  for 
its  benefit;  that  it  would  have  mui  this  power 
without  the  aid  of  the  ordinance,  but  that  no 
sale  or  other  disposition  of  any  such  railroad, 
or  other  property,  could  be  made  by  the  state 
without  reserving  a  lien  upon  the  property  sold 
for  all  sums  remaining  unpaid,  and  that  the 
purchaser  was  required  to  make  all  payments 
therefor  in  money  or  in  bonds  or  other  obliga- 
tions of  the  state,  and  then  adds  that  the  "leg- 
islature is  left  unrestricted  further  as  to  the 
time,  terms  and  conditions  of  the  sale."  This 
language  is  supposed  to  determine  that  in  the 
sale  of  such  property,  the  legislature  is  not 
bound  by  the  provisions  of  the  Constitution  we 
have  cited. 

But  we  do  not  think  the  language  used  justi- 
fies any  such  conclusion,  but  was  rather  in- 
tended to  indicate  that  the  ordinance  imposes 
no  other  restrictions  than  those  designated, 
and  has  no  reference  whatever  to  the  clauses  of 
the  Constitution  in  respect  to  which  no  opinion 
was  asked. 

It  seems  to  us  that  the  plain  meaning  of  the 
ordinance,  when  it  says  that  the  general  assem- 
bly shall  provide*  by  law  in  what  manner  the 
railroad  and  its  franchises  shall  be  sold,  is  that 
they  shall  be  sold  in  conformity  with  such  law 

85  V.  8. 


1873. 


Espy  v.  Fibst  Nat.  Bank  of  Cincinnati. 


604-622 


as  the  legislature  may  constitutionally  pass, 
not  in  conformity  with  any  law  which  the  leg- 
islature could  devise  if  it  had  unlimited  discre- 
tion in  the  matter.  It  would  conflict  with  well 
■ettled  rules  of  construction  to  hold  that  the 
language  used  authorizes  any  l^slation  re- 
gardless of  the  provisions  of  the  Constitution. 
And  there  ie  notning  in  the  authority  conferred 
to  provide  for  the  ssQe  of  its  franchises  with  the 
road  of  the  defaulting  company,  which  requires 
immunity  from  taxation  to  be  embraced  within 
409*]  them.  The  language  'evidently  refers 
to  such  franchises  as  are  essential  to  the  oper- 
ation of  the  road  sold,  without  which  the  own- 
ership of  the  road  would  be  comparatively 
valueless,  such  as  the  franchise  to  nm  cars, 
to  take  tolls,  and  the  like. 

But  if  we  are  mistaken  in  this  particular,  we 
are  clear  that  it  never  was  intended  by  the  or- 
dinance to  sanction,  by  the  sale  of  the  franchises 
of  a  defaulting  corporation,  the  renewal  of  an 
exemption  which  had  once  ceased  to  exist,  and 
which  the  Constitution  had  declared  should 
never  thereafter  be  created.  The  inhibition  of  the 
Constitution  applies  in  all  its  force  against  the 
renewal  of  an  exemption  equally  as  against  its 
original  creation;  and  this  inhibition  the  legis- 
lature could  not  disregard  in  providing  for  the 
sale  of  the  property  which  it  had  purchased. 

Judgment  affirmed. 

JAMES  ESPY,  Philip  Heidelbach,  Louis  Hei- 
delbach  and  Marunn  Heidelbach,  Partners, 
as  Espy,  Heidelbach  &  Co.,  Plffa.  in  Err., 

V. 

THE   FIRST   NATIONAL   BANK   OF   CIN- 
CINNATI. 
(See  S.  C.  18  Wall.  604-622.) 
Money  paid  on  raised  check,  when  recoverable 
hack — negligent     party--4nformation     from 
hank  —  effect   of  —  certified   check  —  verbal 
statement. 

t  A  check  drawn  by  8.  ft  M.  on  the  bank  for  $26.- 
50,  In  favor  of  H.  was  raised  to  $3,920  and  the 

Sayee's  name  changed  to  E.  H.  &  Co.  and  offered  to 
tie  latter  by  a  stranger,  In  payment  for  bonds  and 
sold  purchased  by  him.  E.  U.  &  Co.  sent  the  check 
for  Information  to  the  bank,  whose  teller  replied, 
**It  is  good.**  or  **It  is  all  right."  In  a  suit  brought 

gthe  bank  against  B.  H.  Ik  Co.  a  Judgment  was 
ren  for  plaintiff.  On  error  to  this  court  it  was 
Id : 

1.  That  where  money  Is  paid  on  a  raised  check 
by  mistake,  neither  party  being  in  fault,  the  gen- 
eral rule  is,  that  it  may  be  recovered  back  as  paid 
without  consideration. 

2.  But  that  if  either  party  has  been  guilty  of 
negligence  or  carelessness,  by  which  the  other  has 
been  Injured,  the  negligent  party  must  bear  the 
loss. 

3.  That  where  a  party  to  whom  such  a  check  is 
offered  sends  it  to  the  bank  on  which  it  is  drawn, 
for  information,  the  law  presumes  that  the  bank 
has  knowledge  of  the  drawer's  signature  and  of 
the  state  of  his  account,  and  it  is  responsible  for 
what  may  be  replied  on  these  points. 

4.  That,  unless  there  is  something  in  the  terms 
in  which  information  Is  asked  that  points  the  at- 
tention of  the  bank  officers  beyond  these  two  mat- 

tHeadnotes  by  Mr.  Justice  Milleb. 

NOTS. — Title  to  stolen  or  fraudulently  altered 
paper,  bills  and  notes.  When  such  paper  is  good 
against  the  parties  thereto — see  note  to  Baldwin  y. 
ElT,  13  L.  ed.  U.  S.  266. 

Unauthorized  alteration  of  note  as  to  date,  time, 
'%lace  of  papment,  amount,  ourrencp  or  interesP-^ 
see  note  to  Wood  y.  Steele.  18  L.  ed.  U.  S.  725. 

Certification  of  checks,  liahility  of  hank  on — see 
note  to  Merchant's  Bank  y.  State  Bank,  10  L.  ed. 
U.  S.  1008. 

Alteration  of  note  as  affecting  bona  fide  ?Mlders 
— see  note,  3S  L.  B.  A.  464. 
18  Wall. 


ters.  his  response  that  the  check  Is  good  will  be 
limited  to  them,  and  will  not  extend  to  the  gen- 
uineness of  the  filling  in  of  the  checks  as  to  payee 
or  amount. 

5.  QwBre:  Would  the  indorsement  of  the  word 
"good^  with  the  officer's  initials,  under  such  cir- 
cumstances, make  the  bank  liable  beyond  the  gen- 
nlneness  of  the  signature  and  the  possession  of 
funds  to  meet  the  check  as  certified? 

6.  Where  a  check  is  certified  for  the  purpose 
(known  to  the  bank)  of  glying  it  credit  for  nego- 
tiation or  circulation,  to  Be  used  as  money,  and  it 
is  so  passed  into  the  hands  of  third  persons,  the 
bank  will  be  bound ;  though  the  case  might  be 
otherwise  when  It  was  only  certified  to  giye  the 
party  presenting  It  assurance  that  it  was  good,  for 
his  own  satisfaction  in  taking  It. 

7.  But  it  Is  clear  that  a  yerbal  reply  that  a 
check  is  good,  giyen  for  the  informanon  of  the 
party  about  to  receiye  it,  extends  only  to  matters 
of  which  the  bank  had  Icnowledge,  or  Is  presumed 
to  have  by  the  law,  unless  he  is  told  that  more  ex- 
tended information  is  expected  or  asked  for  as  to 
the  yalidity  of  the  check. 

[No.  195.] 
Argued  Jan.  19, 20,1874.  Decided  Mar.  2S,  1874. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  case  is  stated  by  the  court.    . 

Messrs.  Geo.  Hoadley  and  Edgar  M,  John- 
son,  for  plaintiffs  in  error: 

As  to  the  legal  effect  of  the  words  used  by 
plaintiff's  teller  to  the  defendant's  messenger. 

There  was  substantially  no  controyersy  as  to 
what  the  transaction  was;  the  only  dispute 
being  whether  Schnarrenber^er,  defendant's 
messenger,  told  Sanford,  plaintiffs'  teller,  to 
examine  carefully,  because  the  check  was  pre- 
sented by  a  stranger,  or  whether  Sanford,  be- 
lievinfi^,  as  he  testified,  that  Espy  was  "dealing 
directly  with  Stall  k  Meyer,"  nevertheless  told 
Schnarrenberger  that  "if  said  check  was  offered 
by  a  stranger,  that  he  would  advise  them  to 
have  nothing  to  do  with  him ;  that  he  would  be 
careful  and  not  pay  so  large  a  check  to  a 
stranger,  no  matter  how  good  looking  he  was." 

Both  parties  agreed  that  the  check  was  shown 
to  Sanford;  that  he  was  the  proper  officer  to 
certify  checks,  or  furnish  information  of  their 
value;  that  he  knew  it  was  offered  to  Espy, 
Heidelbach  &  Co.,  and  that  the  off er  was  pend- 
ing and  undetermined,  awaiting  his  reply;  that 
he  examined  the  check  and  said,  with  the  de- 
sign of  having  the  statement  repeated  to  Jen- 
ney,  defendant's  teller,  and  that  he  should  act 
upon  it,  "It  is  good,"  or  "All  right,"  "send," 
or  "put  it  through  the  clearing-house,"  or,  as 
Sanford  stated  it,  "The  check  is  good,"  or  "All 
right,"  "Send  it  throu^^h  the  clearing-house." 

1.  These  words  constituted  a  verbal  certifi- 
cation, equivalent  in  law  to  a  written  certifica- 
tion of  the  check. 

It  was  not  denied  by  district  Judge  Swing, 
by  whom,  with  a  jury,  this  case  was  tried  in  the 
circuit  court,  in  the  absence  of  Judge  Emmons, 
that  a  yerbal  certification  is  equally  valid,  and 
has  the  same  effect  as  a  written  certification, 
and  he  gave  this  to  the  jury  in  the  fourth 
charge  asked  by  the  defendants. 

But  he  deprived  this  statement  of  all  value, 
and  reduced  it  to  the  definition  of  an  abstract 
proposition,  unnecessary  to  the  case,  by  also  in- 
structing the  jury,  in  modification  of  the  eighth 
charge  asked  by  us,  that  "The  answer  of  San- 
ford, in  law,  amounted  to  a  certification  only 
that  the  signature  to  the  check  was  genuine, 
and  that  the  amount  thereof  stood  to  the  credit 
of  the  drawers  on  the  books  of  the  bank,  and 
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that  it  would  be  paid  when  sent  through  the 
clearing-house,  if  it  was  genuine  in  all  other  re- 
spects." 

It  may  be  that  the  judge,  by  this  language, 
also  defined  what  in  his  opinion  would  have 
been  the  effect  of  a  written  certification,  like 
the  acceptance  of  a  bill  of  exchange  which  im- 

Sorts  an  obligation  to  pay  the  very  check  certi- 
ed,  and  precludes  the  defense  of  alteration  be- 
fore acceptance  or  certification. 

The  usual  method  of  certifying  in  writing  by 
the  First  National  Bank  of  Cincinnati,  is 
shown  to  have  been  by  writing  "good"  for  the 
amount,  stating  it,  which  was  then  signed  by 
the  initials  of  the  teller.  Thus  in  this  case, 
had  Schnarrenberger  been  told  by  Jenney  to 
bring  back  the  check  certified,  he  would  have 
said  to  Mr.  Sanford,  "Please  certify  it  in  writ- 
ing," and  Sanford  would  have  at  once  written 
"(food  for  $3,920,  W.  H.  S.»"  across  the  face  of 
the  check. 

Similar  to  this  is  the  usual  method  of  certi- 
fying checks  in  other  banks. 

Morse,  Bank.,  190;  see  Merch.  Bk,  v.  State 
Bk.  10  Wall.  604,  19  L.  ed.  1008 ;  Meads  y.  Bk. 
26  N.  Y.  143. 

Not  only  is  the  form  of  words  thus  used  for 
written  certification,  almost  identical  with 
those  addressed  by  Sanford,  the  plaintiffs'  tell- 
er to  the  defendant's  messenger  m  the  present 
case,  but  in  substance  and  essential  meaning, 
it  is  quite  ine  same. 

The  authorities  concur  in  holding  a  verbal 
certification  equivalent  to  a  written  one,  or  to 
acceptance. 

Bamet  v.  Smith,  10  Fost.  256;  Rolaon  v. 
Bennett,  2  Taimt.  389;  Story,  Bills  of  Ex- 
change, S  242;  3  Kent,  Com.  83;  Howland  v. 
Carson,  15  Pa.  453. 

The  distinction  was  taken  that  the  parol  ac- 
ceptance does  not,  necessarily,  inure  to  the 
benefit  of  a  purchaser,  unless  there  has  been  an 
obligation  to  accept  the  bill,  as  because  of 
funcLB  of  the  drawer  on  hand;  but  that  it  does 
operate  as  an  acceptance  in  his  favor,  if  he 
purchased  on  the  promise  to  accept. 

Pierson  v.  Dunlop,  2  Cow.  571;  Coolidge  v. 
Payson,  2  Wheat.  66;  see,  also,  Schimmelpen- 
nioh  y.  Bayard,  1  Pet.  264 ;  Townsley  y.  Sum- 
rail,  2  Pet.  170;  Boyce  v.  Edwards,  4  Pet.  Ill; 
Merch,  Bk.  v.  State  Bk.,  supra. 

2.  Being  equivalent  to  a  written  certifica- 
tion, they  constitute  an  original  obligation,  in 
the  nature  of  an  acceptance,  which  the  certify- 
ing bank  must  comply  with  by  payment,  and 
cannot  recover  back  after  payment. 

Merchants*  Bk.  y.  State  Bk.,  supra;  Farm. 
d  Mech.  Bk.  y.  Butch,  d  Drov.  Bk.  16  N.  Y. 
25;  Barnes  y.  Bk.  19  N.  Y.  159;  Meads  v.  Bk. 
26  N.  Y.  143;  Willitts  y.  Bk.  2  Duer,  121. 

Marking  a  check  "good"  was  held  to  be  an 
imconditional  engagement  to  hold  a  sufficient 
amount  of  the  f imds  of  the  drawer  to  meet  the 
check,  whenever  it  should  be  presented  for 
payment. 

Farm,  d  Mech.  Bk.  t.  Butch,  d  Drov.  Bk. 
4  Duer,  19,  is  to  the  same  effect.  The  doctrine 
is  sound. 

Oirard  Bk.  v.  Bk.  of  Penn.  Toumshxp,  39 
Pa.  92;  see,  also,  Bickford  v.  Bk.  42  III.  238; 
Broum  v.  Leckie,  43  Dl.  497 ;  Clark  Nat.  Bk.  v. 
Bib.  of  Albion,  52  Barb.  699 ;  Salt  Springs  Bk. 
y.  Syracuse  Sav.  Inst.  62  Barb.  108. 
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3.  And  the  certifying  bank  cannot  escape  its 
duty  of  payment,  or,  having  paid,  recover  back 
the  money  under  pretense  of  a  fraudulent  alter- 
ation of  the  check  before  certification. 

Alteration  after  execution  will  discharge  the 
maker  or  other  party  to  ^  promissory  no&,  bill 
of  exchange  or  check.  But  alteration  before 
execution  is  quite  different.  The  duty  is  im- 
posed upon  all  parties  to  negotiable  paper,  to 
know  what  they  are  doing  when  they  give  their 
names  to  it.  As  was  said  in  Brown  v.  Leckie, 
supra,  "certifying"  is  lending  to  the  check  "the 
credit  of  the  drawee."  Before  the  drawee  takes 
this  responsibility,  he  should  be  sure  that  he 
is  willing  to  assume  the  position  and  able  to 
meet  its  engagements.  His  certificate  is  a 
promise  to  pay  the  amoimt  named  in  the  check 
as  it  was  when  certified,  no  other. 

Sanderson  v.  Collman,  4  Man.  &  G.  218; 
Langdon  v.  Laza/rus,  5  Mees.  k  W.  629;  Ward 
y.  Allen,  3  Met.  53. 

Mr.  T.  D.  Idncoln,  for  defendants  in  error: 

There  was  no  certification  of  the  check  in 
question. 

First.  Neither  party  understood  the  check 
to  be  certified.  Sanford  was  not  asked  to  cer- 
tify it,  and  it  is  clear  that  he  did  not  intend 
to  certify  it,  or  imderstand  that  he  was  certi- 
fying it.    Powell  y.  Jones,  1  £sp.  18. 

Second.  The  check  was  not  certified,  for  the 
reason  that  defendants  in  error  were  in  no  con- 
dition to  obtain  a  certification,  and  did  not, 
therefore,  ask  it. 

A  certification  of  a  check  is  a  new  contract 
directly  between  the  bank  certifying  and  the 
holder. 

Morse,  Bank.  83 ;  Oirard  Bk.  v.  Bk.  of  Penn 
Township,  39  Pa.  99;  Meads  v.  Bk.,  supra; 
Barnes  v.  Bank,  supra;  Farmers*  d  Mech.  Bk. 
V.  B.  d  D.  Bank,  4  Duer.  219. 

It  is  equivalent  to  a  deposit  made  by  the 
payee  or  holder,  and  the  money  is  from  that 
time  transferred  by  the  certification  from  the 
drawer  to  the  holder  or  payee.  ^ 

Oirard  Bk.  y.  Bk.  of  Penn  Township,  39  Pa. 
99;  Merch.  Bk.  v.  State  Bk.,  supra;  WUlitts  t. 
Phoenim  Bk.  2  Duer,  132. 

A  party,  then,  to  get  a  check  certified,  must 
be  the  owner  of  it  at  the  time,  for  no  one  else 
has  any  right  to  authorize  the  monr^y  to  be  per- 
manently taken  out  of  the  drawer's  account 
and  placed  to  the  account  of  any  other  person. 

Now,  the  claim  of  the  plaintiffs  in  error  is, 
that  Espy,  Heidelbach  &  Co.  did  not  own  the 
check  at  the  time  they  sent  it  to  the  bank  and 
made  the  inquiries  of  Mr.  Sanford.  See,  HaU 
y.  Fuller,  5  Bam.  &  C.  757. 

Third.  A  check  is  certified  by  writing  upon 
it,  and  should  not  be  certified  in  any  other  way 
Morse,  Bank.  190,  284;  Merch.  Bk.  y.  State  Bk. 
supra;  Claflin  y.  Bk.  25  N.  Y.  296;  Willitt  y. 
Phoenim  Bk.  2  Duer,  122;  Clark  Nat.  Bk.  v. 
Bk.  of  Albion,  62  Barb.  694;  Bickford  y.  Bk. 
42  ni.  241;  Rounds  v.  Smith,  42  Dl.  246; 
Broion  v.  Leckie,  43  111.  499;  Farm,  d  Mech.  Bk. 
y.  Butchers'  Bk.  16  N.  Y.  136;  Barnes  v.  Bk.^ 
supra;  Robeson  y.  Bennett,  2  Taimt.  396;  Bell- 
amy y.  Majoribanks,  7  Exch.  404;  Tarleton  t. 
Ireland,  5  El.  &  Bl.  769;  Oirard  Bk.  y.  Bk.  of 
Penn  Toumship,  39  Pa.  99. 

I  have  very  carefully  examined  and  can  find 
no  case  of  the  certification  of  a  check  by  parol, 
and  the  learned  counsel  has  cited  but  one  case, 
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that  of  Bamet  y.  Smith,  10  Fost.  256.  That 
case  did  not  present  the  fact  of  a  certification, 
for  the  check  was  presented  to  the  cashier  of 
the  bank,  and  he  said  he  would  pay  it,  and  he 
did  then  and  there  pay  it  while  it  was  on  the 
counter  before  him,  where  it  was  first  pre- 
sented. The  suit  was  not  upon  the  check.  The 
court  cites  sundry  cases,  and  then  used  the 
words  quoted  by  the  learned  counsel,  to  wit : 

'^pon  the  doctrine  of  these  authorities,  it 
would  seem  that  the  presentment  of  this  check 
to  tlie  cashier  of  the  bank,  and  his  statement 
that  it  was  'good,'  would  amount  in  law  to  an 
acceptance.  The  authorities  referred  to  I  have 
carefully  examined,  every  one  of  them,  and 
find  that  they  all  relate  to  former  bills  of  ex- 
change, and  not  to  checks." 

Now,  although  a  check  in  form  resembles  a 
bill  of  exchange,  it  is  not  a  bill  of  exchange, 
and  differs  from  it  in  several  particulars. 

1.  It  is  drawn  on  a  banker,  and  is  not  in- 
tended to  perform  the  office  of  a  bill  of  exchange 
and  circulate  from  hand  to  hand  with  indorsers. 
Its  chief  office  is  to  make  cash  payments. 

Story,  Prom.  N.  §  494;  Mer,  Bk.  v.  State 
Bk.,  supra, 

2.  It  is  not  entitled  to  grace.  Mer,  Bk,  ▼. 
State  Bk,,  supra;  Morse,  Bank.  242;  Bk,  v. 
Wheaton,  4  R.  I.  37;  Champion  v.  Gordon,  20 
Pa.  475;  Andrews  v.  Blackley,  11  Ohio  St.  94. 

3.  Although  payable  on  sight  and  at  once, 
the  holder  need  not  present  it  on  time,  and  if 
he  present  it  at  any  time  within  the  statutory 
bar,  and  give  notice  of  its  non-payment,  the 
drawer  is  liable,  unless  he  has  lost  something 
by  the  delay. 

Mer,  Bk.  v.  State  Bk,,  supra;  Land  v.  Rand, 
3  C.  B.  N.  S.  448;  Bell  v.  Alewander,  21  Gratt. 
6;  Little  v.  Bk.  2  HiU,  429;  F.  d  N.  Bk.  v.  B. 
d  D.  Bk.  4  Duer,  219. 

Whereas,  in  relation  to  a  bill  of  exchange,  it 
must  be  presented  on  the  day  it  falls  due,  and 
irrespective  of  any  loss  to  the  drawer,  or  he 
will  not  be  bound. 

Lester  y.  Given,  8  Bush.  360;  RotJischild  T. 
Carney,  9  Bam.  &  G.  391. 

4.  If  a  check  is  presented  and  payment  is  re- 
fused, notice  need  not  be  given  the  next  day, 
in  oi^ier  to  bind  the  drawer,  unless  he  thereby 
be  injured. 

Lester  v.  (Hven,  supra;  Story,  Prof.  N.  5§ 
391,  392. 

Whereas,  in  reference  to  a  bill  of  exchange 
the  notice  must  be  the  next  day,  whether  there 
be  loss  or  not,  to  bind  the  drawer. 

6.  It  is  always  drawn  upon  a  fund,  when  a 
bill  is  not.    Mer.  Bk.  y.  State  Bk,,  supra, 

6.  A  banker  is  under  no  legal  obligation  to 
the  holder  of  a  check,  to  accept  or  pay  it.  He 
violates  no  obligation  to  him  by  not  accepting, 
or  by  refusing  to  pay. 

Bk.  y.  MiUard,  10  Wall.  155,  19  L.  ed.  809; 
Carr  y.  Bk,  107  Mass.  49 ;  Chapm^an  v.  White, 
6.  N.  Y.  417;  Bullard  v.  Randall,  1  Gray,  606; 
Moses  T.  Bank,  34  Md.  580;  Lord  y.  Mo- 
Caffrey,  46  Pa.  414;  Bellamy  v.  Majorihanks, 
7  ExcL  404;  Chase  v.  Henderson,  23  La.  Ann. 
49. 

The  check  is  not  an  assignment  of  the  fund. 
See  cases  above. 

This  rule  is  not  universally  acknowledged, 
but  it  is  the  law  in  this  court,  and  generally  in 
this  coimtry,      .    - 
18  Wall. 


Andrew  v.  Blackley,  11  Ohio  St.  93;  Lester 
V.  Given,  supra;  Stewa/rt  v.  Smith,  17  Ohio  St. 
85;  Roberts  v.  Corlin,  26  la.  315. 

If  the  check  be  accepted  or  certified,  then  it 
is  a  payment  to  the  holder,  and  he  becomes  a 
depositor  from  that  time,  and  the  drawer  is  no 
longer  interested  in  it. 

Girard  Bk,  v.  Bk,  of  Penn  Township,  supra; 
Mer,  Bk,  v.  State  Bk,,  supra;  see,  also,  cases 
above. 

A  certified  check  is  supposed  to  represent  so 
much  money  in  the  bank.  Whereas,  an  ac- 
cepted draft  by  a  bank  does  not  represent  any 
such  thing,  and  is  simply  the  engagement  of 
the  bank  U»  pay  it,  and  does  not  necessarily  or 
naturally  represent  money  actually  in  bank,  or 
create  the  relation  of  a  depositor  with  the  hold- 
er, as  an  accepted  or  certified  check  does.  So 
that  the  authorities  in  reference  to  the  verbal 
acceptance  of  bills,  do  not  hold  as  to  verbal 
certification  of  checks. 

Fourth.  A  verbal  certification  would  lead 
to  confusion  and  be  of  dangerous  tendency,  and 
should  not  be  allowed. 

Johnson  v.  Collins,  1  East,  103 ;  Boyoe  y.  Ed- 
wards,  4  Pet.  122. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Stall  k  Meyer,  customers  and  depositors  with 
the  First  National  Bank  of  Cincinnati,  made 
their  check  on  that  bank  for  the  sum  of  $26.50, 
payable  to  the  order  of  Mrs.  £.  Hart,  and  de- 
livered it  to  a  stranger  to  all  the  parties  to  the 
transaction,  out  of  which  this  controversy 
arose.  This  man  erased  the  name  of  the  payee 
and  the  amount  for  *  which  it  was  given  [*615 
and  inserted  the  name  of  Espy,  Heidelbach  k 
Co.,  bankers  and  brokers,  and  also  the  sum  of 
$3,920,  and  passed  it  to  Espy,  Heidelbach,  k 
Co.,  in  payment  of  bonds  and  ffold  which  he 
purchased  from  them.  The  check  was  paid  by 
the  bank  through  the  clearing-house,  and  the 
next  day  the  fraud  was  discovered,  and  the 
bank  made  a  demand  on  Espy,  Heidelbach,  k 
Co.  for  the  amount  as  paid  through  a  mistake. 

If  this  were  all  the  case,  there  could  be  no 
doubt  of  their  ri^ht  to  recover.  The  principle 
that  money  so  paid  imder  a  mistake  of  the  facts 
of  the  case  can  be  recovered  back  is  well  set- 
tled, and  in  the  case  of  raised  or  altered  checks 
so  paid  by  banks  on  which  they  were  drawn 
there  are  numerous  well  considered  cases  where 
the  right  to  recover  has  been  established,  when 
neither  the  party  receiving  nor  the  party  pay- 
ing has  been  in  any  fault  or  blame  in  the  mat- 
ter. Of  course  if  there  is  fault  on  the  part  of 
the  party  receiving  pay  for  such  a  check  it 
strei^hens  the  rignt  of  recovery. 

But  in  the  case  before  us,  the  rights  of  the 
parties  are  to  be  determined  by  what  took 
place  between  themselves  before  the  check  was 
paid.  It  appears  by  the  bill  of  exceptions  that 
the  man  who  perpetrated  the  fraud,  having  as- 
certained from  Espy,  Heidelbach,  k  Co.  the 
price  of  the  bonds  and  gold  which  he  proposed 
to  buy  of  them,  told  them  that  he  had  dealings 
with  Stall  k  Meyer  and  would  get  their  check 
for  the  amount,  and  after  an  absence  of  two  or 
three  hours  returned  with  the  check  in  ques- 
tion. Not  wishing  to  take  it  from  this  stranger 
without  further  information,  they  sent  Mr. 
Snarroiberger,  one  of  their  clerks,  to  the  bank, 
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with  instructions  to  ascertain  if  the  check  was 
good,  and  to  say  that  it  was  presented  by  a 
stranger.  Snarrenberger  presented  it  to  Mr. 
Sanford,  the  proper  officer  of  the  bank,  who, 
after  examining  the  check  and  the  state  of  Stall 
&  Meyer's  account,  said,  "It  is  good,'  or  "It  is 
all  right;  send  it  through  the  clearing-house." 

There  is  a  slight  disagreement  between  Snar- 
renberger and  Sanford  as  to  the  precise  words 
used,  but  we  do  not  deem  the  difference  of 
any  importance.  But  there  is  difference  in 
616*]  •another  point  between  these  two,  which 
with  the  jury  might  have  had  some  weight. 
Snarrenberger  testifies  that  he  told  Sanford 
that  the  check  v^jbls  offered  to  his  house  by  a 
stranger,  which  Sanford  denies;  and  Sanford 
says  that  he  told  Snarrenberger  that  if  the 
check  was  offered  by  a  stranger  he  would  advise 
them  to  have  nothing  to  do  with  him;  that  he 
would  be  careful  and  not  pay  so  larffe  a  check  to 
a  stranger,  no  matter  how  good  looking  he  was. 

On  the  return  of  Snarrenberger,  Espy,  Hei- 
delbach,,  &  Co.  delivered  the  bonds  and  gold  to 
the  stranger  and  received  the  check  in  payment, 
and  in  the  language  of  the  record  "the  stranger 
went  his  way  and  was  heard  of  no  more."  Espy 
Heidelbach,  A.  Co.  indorsed  the  check,  and  it 
was  paid,  as  stated  already,  through  the  clear- 
ing-house. 

In  a  suit  brought  by  the  bank  to  recover  the 
money  it  had  a  judgment,  to  reverse  which  this 
suit  is  brought. 

The  defendants  excepted  to  the  admission  of 
certain  testimony  given  by  the  plaintiffs  on  the 
trial  for  the  purp|Ose  of  proving  that  the  words 
"all  right,'  "  it  is  good,"  when  used  in  refer- 
ence to  a  check  presented  at  the  bank  on  which 
it  is  drawn,  had,  by  the  custom  and  usages  of 
the  bankers  of  Cincinnati,  acquired  a  limited 
and  well  understood  meaning,  namely:  that  it 
had  reference  exclusively  to  the  genuineness  of 
the  drawer's  signature  and  to  the  state  of  his 
account  at  the. bank.  The  objections  made  to 
this  evidence  were,  that  in  its  nature  it  was  in- 
admissible; that  the  person  testifying  showed 
his  want  of  knowledge  on  the  subject,  and  that 
the  expressions  "all  right"  and  "it  is  good" 
were  not  the  precise  expressions  used.  But  we 
need  not  inquire  whether  the  court  was  right  in 
admitting  this  testimony,  because  in  the  subse- 
quent progress  of  the  trial  it  became  immate- 
rial. The  court  refused  to  charge  the  jury  as  re- 
quested by  the  plaintiffs  in  their  fifth  and  sixth 
prayers,  that  if  there  was  such  an  understand- 
ing among  bankers  as  to  the  use  of  the  terms 
mentioned,  it  limited  the  responsibility  of  the 
bank  to  these  two  matters;  and  in  the  charge 
of  the  court,  of  its  own  motion,  it  placed  the  case 
beyond  the  influence  of  such  testimony,  by  in- 
structing the  jury  that  as  matter  of  law  such  was 
617*]  *the  effect  of  the  words  supposed,  when 
used  imder  the  circiunstances  suggested  by  the 
interrogations  of  plaintiff's  counsel  in  regard 
to  the  understandm^  of  them  among  bankers. 

We  are  relieved,  also,  by  an  attentive  consid- 
eration of  the  instructions  given  by  the  court, 
from  another  very  grave  question  much  dis- 
cussed by  counsel  in  tnis  court,  that  is,  whether 
a  verbal  statement  by  the  proper  officer  to  cer- 
tify checks  that  the  one  presented  is  good,  is,  or 
is  not,  the  equivalent  of  a  written  certification 
of  the  check  in  the  usual  manner.  For  the 
fourth  instruction  asked  by  the  defendants  and 
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granted  by  the  court  is  precisely  what  is  claimed 
by  coimsel  here  as  to  the  effect  of  such  verbal 
statement,  as  will  be  seen  at  once  by  its  inspec- 
tion. It  is  as  follows:  "A  verbal  certification 
of  a  check  is  equally  valid  with  a  written  cer- 
tification, and  constitutes  a  contract  obligatory 
on  the  party  giving  the  certification,  the  con- 
sideration of  which  is  the  property  parted  with 
by  the  party  receiving  the  certification,  on  the 
faith  of  the  certification."  The  plaintiff  in  er- 
ror, against  whom  the  jury  rendered  their  ver- 
dict, notwithstanding  the  instruction  thus 
given,  must  be  held  U>  have  had  the  benefit  of 
the  principle  thus  asserted  with  the  jury, 
whether  the  court  was  right  in  giving  it  or  not. 

The  plaintiffs  on  the  trial  below  prayed  ten 
distinct  instructions  to  the  jury,  all  of  which 
were  granted  except  the  fifth  and  sixth,  which 
we  have  considered.  The  defendants  prayed 
eight  instructions,  all  of  which  were  refused  or 
modified  except  the  fourth,  to  which  attention 
has  just  been  called.  Upon  all  these  rulings  of 
the  court  as  well  as  upon  the  charge  of  the 
court  of  its  own  motion,  errors  are  assigned. 

But  we  are  of  opinion  that  the  whole  case 
turns  upon  the  latter  charge  of  the  court.  This 
consisted  of  four  distinct  propositions: 

1.  That  if  defendants  below  sent  the  check 
to  the  bank  for  the  purpose  of  having  the  lat- 
ter pass  upon  the  genuineness  of  the  signature 
and  the  state  of  the  account  of  the  drawer,  the 
statement  that  it  was  ^ood,  or  all  right,  would 
*estop  them  from  denying  that  the  sig-  [*618 
nature  was  genuine,  and  there  were  funds  to 
meet  it. 

2.  If  defendants  sent  the  check  for  the  pur- 
pose of  testing  the  genuineness  of  the  signature 
of  the  drawers,  the  state  of  their  account,  and 
to  test  its  genuineness  in  all  other  respects,  and 
plaintiff,  Imowing  the  full  extent  of  the  object 
for  which  it  was  sent,  replied,  "It  is  good,"  or 
"It  is  all  right,"  plaintiff^  is  estopped  to  set  up 
that  the  check  was  raised. 

3.  That  if  the  defendants  had  no  suspicion 
that  the  check  was  raised,  and  sent  it  to  plain- 
tiffs for  examination  without  specifying  the 
particulars  to  which  they  wished  the  examina- 
tion directed,  the  plaintiffs  had  a  right  to  pre- 
sume that  it  was  desired  in  relation  to  such 
points  as  the  law  presumed  them  to  have 
knowledge,  namely:  the  genuineness  of  the 
drawer's  signature  and  the  state  of  his  account, 
and  if  they  answered  in  good  faith  and  had  no 
means  other  than  those  of  defendants  of  know- 
ing that  the  check  was  raised,  they  were  not 
estopped  from  setting  up  that  fact. 

4.  That  if  the  parties  were  mutually  ignorant 
and  unsuspicious  concerning  the  check  being 
raised  the  law  did  not  impose  upon  plaintiffs, 
more  than  the  defendants,  the  duty  of  calling 
on  the  drawers  for  information  on  that  subject. 

The  plaintiffs  in  error,  defendants  below,  can 
have  no  cause  to  complain  of  the  first  and  sec- 
ond proposition  laid  down  b^  the  court  below. 

If  the  bank  officers  had  their  attention  turned 
to  the  matter  of  the  raising  of  the  check,  or 
even  had  notice  that  in  applying  to  them  for 
information  the  parties  presenting  it  did  eo  for 
the  purpose  of  getting  information  which  would 
include  that  subject,  they  could  have  limited 
their  general  statement  that  it  was  good  so  at  to 
exclude  its  application  to  that  point,  or  might 
have  declinea  answering  altogether,     If^  inth 
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this  notice,  says  the  court,  they  gave  a  general 
statement  that  the  check  was  good,  or  all  right, 
these  words  must  be  held  to  have  reference  to 
all  the  matters  on  which  they  knew  that  the 
other  party  asked  or  desired  their  opinion.  Un- 
less we  are  prepared  to  hold  to  the  fullest  ex- 
tent the  principle  asserted  by  the  plaintiffs  in 
619*]  error,  tnat  the  *general  statement  that 
the  check  is  good  binds  the  party  making  it 
as  to  everjrthing  connected  with  its  validity, 
this  charge  of  the  court  is  as  favorable  to 
them  as  it  should  have  been,  and  is  only  doubt- 
ful as  it  militates  against  the  bank. 

We  think  it  is  equally  clear  on  principle  that 
there  was  no  error  in  the  fourth  proposition  of 
the  court.  Undoubtedly,  where  there  exists  a 
suspicion  that  the  check  has  been  altered  in  the 
amount,  or  in  the  name  of  the  payee,  the  proper 
party  to  be  inquired  of  is  the  maker  of  the  check. 
He  and  he  alone  has  the  means  of  settling  that 
question  conclusively.  The  bank,  as  a  general 
rule,  can  know  this  no  better  than  the  party  to 
whom  it  is  presented  for  negotiation.  It  is  the 
latter  who  first  parts  with  his  money  or  prop- 
erty on  the  faith  of  the  check,  and  he  is  as  much 
boimd  to  diligent  inquiry  on  that  question  as 
the  bank.  l%e  latter  is  held  by  the  law  to 
know  the  drawer's  signature  and  the  state  of 
his  account.  He  is  no  more  bound  to  know  or 
to  answer  beyond  these  two  matters  than  the 
party  who  presents  it  for  information.  So  if 
there  be  no  suspicion  of  the  fraud  in  raising  the 
check,  the  parties  are  equally  innocent,  and  no 
question  of  the  relative  degree  of  diligence  in 
making  inquiry  on  that  subject  arises  between 
them.  This  is  certainly  true  unless  the  bank, 
if  it  consents  to  give  any  information  at  all 
about  the  validity  of  the  check,  is  bound  to  an- 
swer as  to  everything  which  may  affect  its  va- 
lidity. As  this  cont^tion  is  the  turning  point 
of  the  case  and  is  the  one  which  is  responded 
to  in  the  third  of  the  propositions  laid  down  by 
the  court,  we  turn  now  to  consider  that. 

This  assumes  that  neither  party  had  any  sus- 
picion that  the  check  was  raided,  and  that  no 
special  reference  was  made  to  that  point  in  the 
inquiry  of  the  defendants  below.  It  is  also  to  be 
considered  that  the  bank  was  not  asked  to  cer- 
tify it  in  the  usual  way  by  indorsing  it  as  good, 
and  that  the  party  who  asked  information  was 
the  one  whose  name  was  in  the  check  as  payee. 
We  do  not  propose  to  decide  here  what  would 
have  been  the  leffal  effect  in  the  present  case  if 
the  bank  officer  had,  under  precisely  these  cir- 
620*]  cumstances,  *been  requested  to  indorse 
the  check  as  good,  and  had  done  so,  affixing  his 
name  or  his  initials  in  the  ordinary  way. 

The  strong  argument  of  the  plaintiff  in  error 
is  that  such  an  indorsement  would  bind  the 
bank  for  the  entire  validity  of  the  check,  and 
that  what  was  said  verbally  b^  Sanford  was 
the  legal  equivalent  of  such  an  indorsement.  If 
this  latter  point  were  conceded,  no  case  pre- 
cisely in  pomt  has  been  produced  where  this 
woidd  be  held  to  bind  the  bank  under  the  cir- 
cumstances of  the  present  case.  The  authorities 
relied  on  are  mainly  acceptances  oif  drafts  or 
bills  of  exchange;  and  it  is  the  came  class  of 
cases  that  are  relied  on  to  show  that  a  verbal 
acceptance,  or  promise  to  accept,  is  equivalent 
to  a  written  acceptance.  The  highest  courts  in 
this  country  and  England  have  regretted  the 
decisions  which  g^ve  original  sanction  to  this 
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latter  proposition.  Boyce  y.  Edwards,  4  Pet. 
122;  Johnson  v.  Collings,  1  East,  103. 

Bank  checks  are  not  bills  of  exchange,  and 
though  the  rules  applicable  to  each  are  in  many 
respects  the  same,  tney  differ  in  importantpar- 
ticulars.  Merchants*  Bk.  v.  State  Bk.  10  Wall. 
647,  19  L.  ed.  1019.  Among  these  particulars  is 
that  a  check  is  drawn  against  funds  on  de- 
posit with  the  banker,  and  the  indorsement 
that  it  is  good  implies  that  when  the  indorse- 
ment is  made  there  were  funds  there  to  pay  it. 
A  bill  of  exchange  is  not  drawn  on  such  deposits 
necessarily,  and  its  acceptance  raises  no  implica- 
tion that  the  drawer  has  such  funds  to  meet  it. 
It  is  a  new  promise  by  the  acceptor  to  pay, 
funds  or  no  funds.  In  both  cases  the  bank  is 
supposed  to  know  the  signature  of  its  corre- 
spondent, and  cannot,  after  indorsing  it  as  good 
or  accepted,  dispute  the  signature.  But  as  one 
of  the  main  elements  of  utility  in  a  bill  of  ex- 
change is,  that  it  shall  circulate  freely,  and  it 
may  thus  pass  through  many  hands  on  the  faith 
of  the  acceptor's  signature,  it  may  possibly  be 
that  he  should  be  responsible  for  the  promise 
contained  in  it,  as  it  came  from  his  hands,  for 
it  was  drawn  on  no  special  fund,  and  the  pos- 
session of  such  fund  by  him  does  not  affect  his 
liability.  By  such  acceptance  he  becomes  pri- 
marily liable,  as  if  he  were  *the  maker  [*621 
of  a' promissory  note.  How  far  these  reasons 
should  be  applied  to  a  certification  that  a  check 
was  good  seems  extremely  doubtful,  both  on 
principle  and  authority.  Where  the  object  is  to 
use  the  indorsement  to  put  the  check  in  circu- 
lation, or  raise  money  on  it,  or  use  it  as  money, 
and  this  object  is  known  to  the  certifying  bank, 
it  may  be  argued  with  some  force  that  the  bank 
should,  as  in  the  case  of  an  acceptance  of  a  bill 
of  exchange,  be  held  responsible  for  the  validity 
of  the  check  as  it  came  from  the  hands  of  the 
certifying  bank.  Such  a  rule  would  seem  to  be 
just  when  checks  are  certified,  as  we  know  they 
aften  are,  without  reference  to  the  presence  of 
funds  by  the  drawer,  and  when  the  well  known 
purpose  is  to  give  the  drawer  a  credit  by  en- 
abling him  to  use  the  check  slA  money  by  put- 
ting it  in  circulation. 

But  such  a  verbal  statement  as  was  made  in 
the  present  case  cannot  come  within  that  prin- 
ciple. There  was  no  design  or  intent  on  the 
part  of  the  bank  to  assume  a  responsibility  be- 
yond the  funds  of  the  drawer  in  their  hands, 
nor  to  enable  the  payee  of  the  check  to  put  it 
into  circulation.  Nothing  was  said  or  done  by 
the  bank  officer  which  could  be  transferred 
with  the  check  as  part  of  it  to  an  innocent 
taker  of  it  from  the  payee.  Such  subsequent 
taker  would  have  no  right  to  rely  on  what  was 
said  by  the  bank  officers,  any  further  than  the 
payee  would. 

We  are  of  opinion  that  the  court  was  entirely 
right  in  treating  the  case  as  one  in  which  infor- 
mation was  sought  and  obtained  by  Espy,  Hei- 
delbach,  &  Co.  for  their  own  use,  and  to  govern 
their  own  action.  For  such  information  as  the 
bank  was  willing  to  give,  and  did  give,  it  was 
no  doubt  responsible,  because  it  had  reason  to 
believe  that  the  other  party  would  act  upon  it. 
But  only  to  this  extent  and  only  on  this  princi- 
ple is  it  liable.  It  is  not  liable  as  for  accepting 
or  indorsing  a  draft  or  check  with  intent  that  it 
might  go  upon  th«  market  for  general  use  and 
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negotiation  with  the  credit  of  its  name  attached 
to  the  paper,  just  as  it  was  placed  on  the  market. 

Under  these  circimistances,  we  are  of  opinion 
that  the  circuit  court  was  right  in  holding  that 
in  the  absence  of  'anything  tending  to  t*622 
direct  his  attention  to  other  matters,  the  bank 
officer  had  a  right  to  suj^pose  that  information 
was  desired  of  him  only  in  regard  to  the  signa- 
ture of  the  drawers  and  the  state  of  their  ac- 
count. These  were  material  facts  to  be  known, 
which  both  common  sense  and  commercial  law 
presumed  to  be  within  his  knowledge.  The  an- 
swer he  gave :  that  the  check  was  good  or  was 
all  right,  must  be  supposed  to  be  responsive  only 
to  these  two  points.  The  genuineness  of  the 
payee's  name  and  of  the  sum  filled  in  the  body 
of  the  check  were  as  well  known  and  as  easily 
ascertainable  by  the  payees  themselves  as  by  the 
bank  officer,  and  imless  the  inquiry  was  so 
framed  as  to  call  his  attention  to  these  points, 
he  had  no  reason  to  suppose,  in  the  nature  of  the 
transaction,  that  he  was  expected  to  give  infor- 
mation in  regard  to  them.  So  the  response  of 
"good"  should  not  on  soimd  principle  be  held 
to  extend  to  them.  He  was  under  no  moral  or 
legal  obligation  to  give  an  opinion  on  these 
points.  He  had  no  reason  to  suppose  that  he 
was  asked  for  such  an  opinion,  and  because  he 
did  give  an  opinion  that  the  check  was  good  in 
the  only  points  of  which  he  knew  anything,  it 
would  be  illogical  to  hold  the  bank  liable  on 
the  ffround  that  the  response  meant  good  abso- 
lutely and  for  all  purposes. 

The  court  told  the  jury  very  clearly  that  if 
the  bank  officer  had  any  reason  to  believe  that  the 
defendants  were  seeking  information  in  regard 
to  the  general  validity  of  the  check,  or  if  they 
had  been  asked  any  question  which  related  to 
the  genuineness  of  the  check  as  to  amount  or 
the  names  of  the  payees,  his  statement  that  it 
was  all  riffht  woiud  bind  the  bank.  This  was 
as  far  as  the  court  ought  to  have  gone  in  that 
direction,  for  they  were  not  bound  to  answer 
such  a  question,  nor,  as  we  have  already  said, 
does  the  law  or  the  nature  of  the  business  im- 
ply that  they  had  any  superior  information  on 
these  points  to  that  which  the  defendants  had. 

The  case  was  certainly  very  fairly  put  before 
the  jury,  so  far  as  the  rights  of  plaintiffs  in 
error  are  concerned,  if  the  views  here  advanced 
are  sound,  and  the  judgment  must  he  affirmed, 

JOHN    C.    UNDERWOOD   and   Erasmus    D. 
Force,  Plffs.  in  Err,, 

WILLIAM  N.  MCVEIGH. 

Writ  of  error  to  state  court — how  directed. 

Where  a  judgment  of  an  inferior  state  court  was 
affirmed  In  the  court  of  appeals  of  the  state,  and 
upon  such  affirmance  judgment  was  given  in  the 
latter  court  that  the  defendant  in  error  recover  of 
the  plaintiff  in  error  his  damages  and  costs,  and 
such  judgment  was  entered  in  the  former  court,  the 
writ  of  error  from  this  court  must  be  directed  to 
such  court  of  appeals,  and  not  to  the  inferior  state 
court,  and  if  airected  to  the  Inferior  state  court 
the  writ  of  error  will  he  dismissed. 

[No.  604.] 
Submitted  Mar,  16, 1874,  Decided  Mar,  2S,  1874, 

IN  ERROR  to  the  Corporation  Court  of  Alex- 
andria County,  State  of  Virginia. 
This  was  an  action  of  trespass  and  eject- 
ment, commenced  by  McVeigh  in  the  corporation 
court  of  Alexandria,  Va.    (As  to  certam  other 
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proceedings  in  relation  to  the  property  in  ques- 
tion here  between  these  parties,  see  McVeigh 
V.  U,  8,  78  U.  S.  266,  20  L.  ed.  81.  After  vari- 
ous proceedings  the  case  came  to  trial,  and 
there  was  a  verdict  and  a  judgment  for  the 
plaintiff  McVeigh.  A  writ  of  possession  was 
ordered,  but  with  a  stay  of  sixty  days,  to  enable 
the  defendant  to  take  an  appeal.  The  defend- 
ants filed  a  bond  and  removed  the  case  to  the  su- 
preme court  of  appeals  of  the  state.  That 
court,  Apr.  23,  1873,  delivered  the  following 
judgment:  "This  day  came  again  the  parties, 
oy  their  counsel,  and  the  court  having  mature- 
ly considered  the  transcript  of  record  of  judg- 
ment aforesaid  and  the  arguments  of  counsd, 
is  of  opinion,  for  reasons  s&ted  in  writing  and 
filed  with  the  record,  that  there  is  no  error  in 
the  said  judgment;  therefore  it  is  considered 
that  the  same  be  affirmed,  and  that  the  defend- 
ant in  error  recover  against  the  plaintiffs  in  er- 
ror, damages  according  to  law,  and  his  costs  bv 
him  about  his  defense  in  this  behalf  eapended. 
Which  is  ordered  to  be  certified  to  the  said  cor- 
poration court  of  the  said  city  of  Alexandria.*' 

An  entry  appears  in  the  records  of  the  clerk's 
office:  "The  foregoing  was  received  and  en- 
tered." The  present  writ  of  error  was  directed 
"To  the  Honorable  the  Judge  of  the  corporation 
court  of  the  dty  of  Alexandria." 

Messrs.  F.  Phillips,  O.  Gushing,  and  (7.  W. 
Wattles,  for  defendant  in  error: 

The  first  groimd  for  dismissal  is,  that  the 
writ  of  error  is  directed  to  the  corporation 
court,  instead  of  the  court  of  appeals. 

The  judgment  was,  in  all  things,  affirmed  in 
the  court  of  appeals.  There  was  nothing  to  be 
done  in  the  corporation  court,  but  to  record 
this  judgment  and  issue  execution. 

No  new  judgment  was  entered  by  the  corpo- 
ration court.  The  certificate  of  the  clerk  states 
that  the  judgment  of  the  court  of  appeals  was 
received  and  recorded  May  6,  1873. 

The  only  judgment  of  the  corporation  court, 
as  shown  by  the  record,  is  that  rendered  Oct. 
26,  1872. 

The  party  is  now  claiming  the  benefit  of  a  «tf- 
persedeas,  by  reason  of  his  having  lodged  his 
writ  within  ten  days  from  the  clerk's  record  of 
the  judgment  of  the  appellate  court,  although 
that  juqsfment  was  rendered  Apr.  23, 1873. 

The  record  of  the  corporation  court  was  re- 
moved into  the  court  of  appeals,  where  it  still 
remains,  with  the  judgment  of  affirmance.  The 
latter  court  merely  directed  that  this  judgment 
should  "be  certified  to  the  said  corporation 
court  of  Alexandria." 

The  plaintiffs  in  the  present  writ  ignore 
wholly  the  judgment  of  the  higher  court,  whose 
jurisdiction  they  invoke,  and  address  them- 
selves to  the  judgment  of  the  lower  court  from 
which  they  appealed. 

The  judgment  of  the  court  of  appeals  was  a 
final  judgment,  for  it  settled  all  the  matter  in 
controversy  between  the  parties. 

Richmond  R,  Co,  v.  Louisa  R.  Co,  13  How. 
71;  PaAAl  V.  Va,  8  Wall.  168,  19  L.  ed.  367 
Bennett  v.  Hunter,  9  Wall.  327,  19  L.  ed.  672 
Bigelow  v.  Forrest,  9  Wall.  339,  19  L.  ed.  696 
Corbett  v.  Nutt,  10  Wall.  466,  19  L.  ed.  976 
Knox  V.  Bk,  12  Wall.  379,  20  L.  ed.  414. 

Mr,  S.  Fercnson  Beacl&,  for  plaintiffs  in 
error : 

The  proceedings  in  the  present  case  reached 
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no  finality,  within  the  meaning  of  the  25th  sec- 
tion of  the  judiciary  act,  until  the  decision  of 
the  court  of  appeals  was  entered  in  the  corpo- 
ration court,  as  the  judgment  of  that  court. 
Until  then  there  had  been  no  judgment  on 
which  an  execution  could  issue. 

Qreen  v.  Van  Buakirk,  3  Wall.  448,  18  L. 
cd.  245;  McQuire  v.  Com.  3  Wall.  382,  18  L.  ed. 
164;  Oetaton  v.  Hoyt,  3  Wheat.  246. 

Any  other  practice  than  this,  indeed,  would 
render  the  25th  section  of  the  judiciary  act 
practically  unavailing  in  Virginia,  in  all  cases 
where  the  plaintiff  in  error  should  desire  to 
have  his  writ  operate  as  a  supersedeas. 

In  the  case  at  bar,  the  plaintiffs  desired  their 
writ  so  to  operate,  and  they  executed  the  re- 
quired bond  for  the  purpose.  That  it  might  so 
operate,  it  was  important  to  have  the  writ  di- 
rected to  the  proper  court,  and  lodged  in  the 
proper  clerk's  office. 

Bfr.  Chief  Justice  Walie  delivered  the  opin- 
ion of  the  court: 

The  writ  of  error  taken  in  this  cause  is  dis- 
missed, because  it  should  have  been  directed  to 
the  court  of  appeals  instead  of  the  judge  of 
the  corporation  court  of  Alexandria. 

Mr.  Justice  Clifford,  dissenting: 

Jurisdiction  is  vested  in  the  Supreme  Court, 
in  certain  cases,  to  re-examine  and  reverse  or 
affirm,  upon  a  writ  of  error,  the  final  judgment 
or  decree  rendered  in  the  highest  court  of  law 
or  equity  of  a  state,  in  which  a  decision  in  the 
suit  could  be  had,  in  the  courts  of  the  state. 

Cases  of  the  kind  consist  of  several  classes, 
all  of  which  are  plainly  described  in  the  25th 
section  of  the  judiciary  act,  which  also  points 
out,  in  terms  equally  plain,  the  respective  con- 
ditions annexed  to  the  exercise  of  right ;  as,  for 
example,  the  decision  of  the  state  court,  in  one 
class  of  the  cases,  must  be  against  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States;  and  in  another 
class  the  decision  of  the  state  court  must  be  in 
favor  of  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  a  state  in  the  respect 
therein  specified;  and  in  a  third  class  the  decis- 
ion of  the  state  court  must  be  against  the  title, 
right,  privilege  or  exemption  specially  set  up 
or  claimed,  as  therein  described,  by  the  parties 
suing  out  the  writ  of  error. 

Congress  undoubtedly  intended  by  that  pro- 
vision to  give  the  party  aggrieved  in  such  a  case 
a  right  to  remove  tae  cause  into  this  court  for 
re-examination,  but  whatever  the  grievance 
may  be,  the  remedy,  if  any,  gives  no  other;  nor 
does  the  power  to  re-examine  and  reverse  or 
affirm  extend  to  any  proceeding,  except  a  final 
judgment  or  decree  of  the  highest  court  of  law 
or  equity  of  a  state  in  which  a  decision  of  the 
suit  could  be  had.   1  Stat,  at  L.  85. 

No  other  process  can  be  employed  except  that 
cnven  by  the  act  t>f  Congress;  but  the  act  of 
Congress  does  not  describe  the  tribimal  to  which 
the  writ  of  error  shall  be  directed,  from  which 
iJbe  clear  inference  is  that  Congress  intended 
that  it  should  be  directed  to  the  tribunal,  or,  if 
more  than  one,  to  some  one  of  the  tribunals, 
which  can  execute  the  commands  of  the  writ, 
as  it  would  be  an  idle  ceremony  to  direct  it  to  a 
tribimal  which  could  not  execute  its  commands. 

Common  law  writers  define  a  writ  of  error  as 
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a  conmiission  by  which  the  judges  of  one  court 
are  authorized  to  examine  a  record  upon  which 
a  judgment  is  given  in  another  court,  and  on 
such  examination  to  affirm  or  reverse  the  same 
according  to  law.  "Under  the  judiciary  act," 
says  Marshall,  Ch.  J.,  "the  effect  of  a  writ  of 
error  is  simply  to  bring  the  record  into  the  ap- 
pellate court,  and  submit  the  judgment  of  tne 
inferior  tribunal  to  re-examination,"  as  it  acts 
only  on  the  record,  and  does  not,  in  any  man- 
ner, act  upon  the  parties. 

Cohens  v.  Va,  6  Wheat.  410;  Suydam  ▼. 
Williamson,  20  How.  437,  16  L.  ed.  981. 

Such  jurisdiction  arises  only  in  the  cases  spec- 
ified in  the  25th  section  of  the  judiciary  act; 
but  it  is  a  great  mistake  to  suppose  that  it  is 
limited  in  its  scope  to  final  jud)y^ents  or  de- 
crees rendered  in  such  a  case  by  the  highest 
court  of  law  or  equity  of  the  state,  as  it  plainly 
extends  to  every  final  judgment  or  decree  rend- 
ered in  such  a  case  by  the  highest  court  of  law 
or  equity  of  the  state,  having  jurisdiction  to 
render  the  decision,  which  is  the  subject  of 
complaint,  however  subordinate  that  tribunal 
may  be,  as  compared  with  the  other  judicial 
tribunals  of  the  state. 

Courts  of  various  grades  existed  in  the  sev- 
eral states  at  the  time  the  judiciary  act  was 
passed,  and  their  power  and  jurisdiction  at 
that  time,  as  well  as  at  the  present  time,  were 
and  are  regulated  by  statute  and,  of  course, 
were,  as  they  now  are,  subject  to  constant 
change.  Many  changes,  doubtless,  have  since 
been  made,  but  all  experience  has  proved  that 
it  would  have  been  unwise  to  have  prescribed 
to  what  tribunal  the  writ  of  error  m  such  a 
case  should  be  directed,  as  that  is  a  matter 
which  can  best  be  determined  by  the  court  em- 
powered to  issue  the  writ,  the  object  being  that 
it  should  be  directed  to  such  a  tribunal  as  can 
execute  its  commands. 

Appellate  power,  in  some  form,  is  exercised 
by  courts  in  all  the  states,  but  the  forms  and 
modes  of  proceeding  vary  from  time  to  time, 
and  it  is  not  probable  that  they  are  at  the  pres- 
ent time  precisely  alike  in  any  two  states. 

Where  the  appellate  court  requires  the  whole 
record  to  be  sent  up  and  executes  its  own  judg- 
ments, it  may  well  be  held  that  the  writ  of 
error  should  be  directed  to  that  tribunal,  as  no 
other  can  obey  the  commands  of  the  writ,  and 
send  the  record,  which  is  the  subject  of  com- 
plaint, into  the  appellate  court  for  re-examina- 
tion. But  where  only  a  part  of  the  record  is 
sent  to  the  appellate  couit,  or  where,  whatever 
is  sent  up,  whether  the  whole  or  a  part,  the 
transcript  is  immediately  returned  to  the  sub- 
ordinate court,  together  with  the  judgment  ci 
the  appellate  court,  for  record,  it  is  equally 
plain  that  the  writ  of  error  from  this  court 
should  be  directed  to  the  subordinate  court,  as 
the  only  tribunal  which  can  execute  the  com- 
mands of  the  writ. 

Cases  arise  also  where  the  law  of  the  state 
requires  a  full  transcript  to  be  sent  up  to  the 
appellate  court,  and  makes  it  the  duty  of  all 
that  court,  not  only  to  record  its  own  judg- 
ment, but  also  that  it  shall  send  down  the 
same  to  the  subordinate  court  to  be  thett  re- 
corded, in  which  case  there  is  a  complete 
record  in  both  courts,  and  in  such  cases  the 
practice  is  well  settled  that  the  writ  of  error 
may  be  directed  to  either  court,  as  it  is  clear 
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that  either  court  is  competent  to  execute  the 
commands  of  the  writ  of  error. 

Since  the  law  recjuires  a  thing  to  he  done, 
says  Story,  J.,  and  gives  the  writ  of  error  as  the 
means  hy  which  it  is  to  he  done,  without  pre- 
scribing, in  that  particular,  the  manner  in 
whict  the  writ  is  to  be  used,  it  appears  to  the 
court  to  be  perfectly  clear  that  the  writ  must 
be  so  used  as  to  effect  the  object.  It  may  then 
be  directed,  as  the  learned  judge  said,  to  either 
court  in  which  the  record  and  judgment  on 
which  it  is  to  act  may  be  found. 

Unauestionably  the  judgment  to  be  examined 
must  be  that  of  the  hic^hest  court  of  the  state 
having  cognizance  of  the  cas^;  but  the  record 
of  that  judgment  may  be  brought  from  any 
court  in  which  it  may  be  legally  deposited,  and 
in  which  it  may  be  found  by  the  writ. 

Oelston  V.  Hoyt,  3  Wheat.  304. 

In  that  case  it  was  directed  to  the  court  of 
errors,  which,  having  parted  with  the  record 
by  remitting  it,  could  not  execute  it.  Without 
the  direction  having  been  changed,  it  was  then 
presented  to  the  supreme  court  of  the  state, 
but,  being  directed  to  the  court  of  errors,  it 
could  not  be  regularly  executed  by  the  supreme 
court. 

Beyond  doubt  a  new  writ  of  error  would  have 
been  required,  had  not  the  parties  consented  to 
waive  sdl  objection  and  to  consider  the  record 
as  properlv  here,  if  in  the  opinion  of  this  court, 
the  record  could  be  properly  brought  up  by 
writ  of  error  directed  to  the  supreme  court  of 
the  state,  which,  in  that  case,  was  a  court  sub- 
ordinate to  the  court  of  errors ;  and  this  court 
having  decided  that  question  in  the  affirmative, 
the  case  was  heard  tiere  under  that  arrange- 
ment. 

Exactly  the  same  rule  was  promulgated  by 
this  court  in  the  case  of  Webster  v.  Reidj  11 
How.  467,  the  unanimous  opinion  of  this  court 
being  given  by  Mr.  Justice  McLean,  in  which 
he  says,  the  writ  of  error  in  such  a  case  may 
be  directed  to  any  court  in  which  the  record 
and  judgment  on  which  it  is  to  act  may  be 
found,  and  if  the  record  has  been  remitted  by 
the  highest  court  to  another  court  of  the  state, 
it  may  be  brought  up  by  the  writ  of  error  from 
the  subordinate  court. 

Examples  where  the  writ  of  error  has  been 
directed  to  the  subordinate  court  to  which  the 
record  has  been  remitted  are  very  numerous, 
and  are  sufficient  to  show  that  the  rule  laid 
down  by  Mr.  Justice  Story  in  the  leading  case 
of  Oelston  v.  Hoyt,  has  always  been  regarded 
as  the  true  rule  of  practice  in  such  cases. 

State  V.  Dibble,  21  How.  366,  16  L.  ed.  149; 
Almy  V.  Cal  24  How.  169,  16  L.  ed.  644;  Far- 
ney  v.  TovoU,  1  Black,  360,  17  L.  ed.  216;  Hoyt 
V.  Sheldon,  1  Black,  618,  17  L.  ed.  66;  Sherman 
V.  Smith,  I  Black,  687,  17  L.  ed.  163;  Cohens 
V.  Va.  6  Wheat.  265;  Buell  v.  Van  Ness,  8 
Wheat.  321;  Hunt  v.  Palao,  4  How.  589;  17.  S. 
V.  Booth,  18  How.  476,  15  L.  ed.  464. 

Nor  is  it  necessary  to  rely  merely  upon  ex- 
amples, as  the  point  has  been  directly  adju- 
dicated by  this  court  in  a  more  recent  case, 
where  it  was  decided  that  a  writ  of  error  from 
this  court  is  properly  directed  to  the  court  in 
which  the  final  judgment  is  rendered,  and  bv 
whose  process  it  must  be  executed,  and  in  which 
the  record  remains,  although  such  court  may  not 
be  the  highest  court  of  the  state,  and  although 
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such  highest  court  may  have  exercised  a  revi- 
sory j  urisdiction  over  points  in  the  case,  and  may 
have  certified  its  decision  to  the  court  below. 

McQuire  v.  Com.  3  Wall.  382,  18  L.  ed.  164. 

Direct  adjudication  to  the  same  effect  wa6 
also  made  by  this  court  in  the  case  of  Oreen  v. 
Van  Buskirk,  3  Wall.  460,  18  L.  ed.  246,  in 
which  also,  as  well  as  the  preceding  case,  the 
opinion  was  given  by  the  late  Chief  Justice, 
with  the  concurrence  of  all  the  Associate  Jus- 
tices of  the  court.  By  that  case  it  is  expressly 
determined  that,  when  the  highest  court  of  a 
state  renders  a  final  judgment  in  such  a  case, 
and  sends  the  judgment  with  the  record 
to  the  court  below  for  execution,  the  writ  of 
error  may  be  directed  to  the  subordinate  court ; 
and  the  Chief  Justice  went  farther  in  that  case, 
and  decided  that  a  judgment  cannot  be  regard- 
ed as  final,  in  the  sense  of  the  act  of  Congress, 
until  it  is  entered  in  a  court  from  which  execu- 
tion can  issue. 

Since  those  decisions  were  made  and  have  be- 
come known  to  the  legal  profession,  the  exam- 
ples where  the  writ  of  error  has  been  directed 
to  the  subordinate  court  have  very  much  in- 
creased in  niunber,  as  will  appear  from  the  fol- 
lowing citations,  to  which  many  more  might  be 
added. 

Butler  V.  Horwitz,  7  Wall.  268, 19  L.  ed.  149; 
Aldrioh  v.  ^tna  Ins,  Co.  8  Wall.  493,  19  L.  ed. 
473;  Doumham  v.  Alexandria,  9  Wall.  660,  19 
L.  ed.  808;  Downham  v.  Alexandria  Council,  10 
Wall.  173,  19  L.  ed.  829;  Ins.  Co.  v.  Treasurer, 
11  Wall.  206, 20  L.  ed.  112 ;  R.  Co.  v.  People,  12 
Wall.  384,  20  L.  ed.  412 ;  Miller  v.  State,  ante, 
98;  Bank  v.  Rochester,  ante,  117;  Crapo  v. 
Kelly,  ante,  430;  Miltenberger  v.  Cooke,  ante, 
864,  and  Ins.  Co.  v.  Dunn,  86  U.  S.  22  L.  ed., 
both  decided  at  the  presait  term. 

Three  grades  of  courts  are  established  by  the 
laws  of  Virginia,  of  which  the  court  of  appeals 
is  the  highest,  and  from  which  writs  of  error 
may  issue  to  the  next  highest  grade,  which  are 
denominated  circuit  and  corporation  courts, 
and  from  which  writs  of  error  may  issue  to  the 
lower  grade,  called  county  courts.  Writs  of 
error  may  issue  from  the  court  of  appeals  to 
the  corporation  courts,  upon  the  application 
of  an  aggrieved  party. 

Regularly,  such  a  party  should  apply  to  the 
court  which  renderea  the  judgment,  that  the 
execution  of  the  same  may  be  suspended,  as  in 
that  event  it  is  the  duty  of  the  court  to  grant 
such  a  suspension  for  a  reasonable  time,  in  or- 
der that  the  applicant  may  apply  to  the  court 
of  appeals  for  a  writ  of  error.  He  then  presents 
to  the  latter  court  a  transcript  of  the  record,  or 
of  such  portion  of  it  as  may  be  necessary  to 
present  fully  to  the  appellate  court  the  point  or 
points  involved  in  his  complaint,  accompanied 
by  a  petition  for  the  writ,  and  an  assignment  of 
errors.  If  the  writ  of  error  is  allowed,  the  judg- 
ment is  suspended  until  the  questions  involved 
are  decided  in  the  court  of  appeals.  Due  hear- 
ing is  had  and  the  court  of  appeals,  if  the  pro- 
ceedings are  regular,  decides  the  question  in- 
volved, and  affirms  or  reverses  the  judgment 
below,  and  certifies  their  decision  to  the  subor- 
dinate court,  and  by  the  law  of  the  state,  the 
decision  of  the  court  of  appeals  is  then  required 
to  be  entered  by  the  subordinate  court  as  its 
own.  and  the  provision  is  that  ''execution  may 
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issue  thereon  accordingly."  No  execution  can 
issue  from  the  court  of  appeals,  as  their  duty  is 
fully  performed  when  they  have  made  their  de- 
cision and  certified  the  same  down  to  the  sub- 
ordinate court. 

Viewed  in  the  light  of  the  authorities  cited 
and  of  these  suggestions,  it  is  quite  clear  in  my 
judgment,  that  the  writ  of  error  in  this  case 
was  properly  directed  to  the  subordinate  court, 
as  fully  appears  from  the  transcript  which  that 
court  has  sent  up  to  this  court,  and  which  is  in 
all  respects  complete.  Suppose  it  be  conceded, 
however,  that  the  full  record  also  exists  in  the 
court  of  appeals  as  well  as  in  the  corporation 
court,  which  is  not  admitted,  still  it  is  clear 
that  the  case  should  not  be  dismissed,  as  in  that 
case  the  law  of  this  court  is  well  settled  by  re- 
peated decisions,  that  the  writ  of  error  "may 
then  be  directed  to  either  court  in  which  the 
record  and  judgment  on  which  it  is  to  act  may 
be  foimd." 

Oelston  V.  Hoyt,  supra;  Welater  v.  Reid, 
supra;  McOuire  v.  Com,  supra;  Green  v.  Van 
Buskirk,  supra. 

Nothing  need  be  said  in  respect  to  the  other 
grounds  of  the  motion,  as  the  order  of  this 
court  is  based  entirely  upon  the  around  that  the 
writ  of  error  is  directed  to  the  corporation 
court  instead  of  the  court  of  appeals.  Such  a 
motion,  as  it  seems  to  me,  is  entitled  to  no 
favor,  as  the  full  record  is  here  ana  has  been 
printed,  and  is  now  in  the  hands  of  every  jus- 
tice of  this  court.  All  doubt  upon  that  subject 
is  foreclosed,  as  no  one  suggests  any  diminu- 
tion. On  the  contrary,  the  principal  argument 
in  support  of  the  motion  is,  that  it  will  enable 
the  defendant  in  error  to  get  rid  of  the  superse- 
deas, and  to  get  his  execution  earlier  than  he 
will  if  he^has  to  wait  the  decision  upon  the 
merits.  Injury,  in  that  behalf,  will  certainly 
result  to  the  plaintiffs  in  error,  if  they  will  be 
obliged  to  pay  theexpense  of  another  transcript, 
and  the  United  States  will  be  compelled  to  pay 
the  public  printer  for  furnishing  the  justices  of 
this  court  with  copies  of  the  same  though  the 
full  record  is  already  in  print  and  in  our  hands. 

Much  difficulty,  it  is  apprehended,  will  result 
from  the  rule  established  in  the  case,  from  the 
fact  that  the  appellate  courts  of  the  state  have 
no  power  to  supersede  their  own  judgments  in 
such  a  case,  after  the  judgment  has  been  re- 
mitted to  the  court  below  for  record  and  exe- 
cution ;  and  it  is  quite  clear,  that  a  writ  of  error 
from  this  court  to  an  appellate  court  of  the 
state  will  not  operate  to  supersede  a  judgment 
recorded  in  a  subordinate  court  of  a  state, 
whose  duty  it  is  to  issue  the  final  process. 

Whether  this  court  can  issue  a  writ  of  super- 
sedeas in  such  a  case  to  such  subordinate  court, 
it  is  not  necessary  now  to  decide,  as  it  is  clear 
that  it  cannot  be  done  in  this  case,  more  than 
sixty  days  having  elapsed  since  the  judgment 
was  remitted  to  and  recorded  in  the  corpora- 
tion court. 

Doubtless  the  dismissal  of  the  suit  will  be 
satisfactory  to  the  present  defendant,  as  he  will 
be  immediately  entitled  to  a  writ  of  habere  fa- 
cias possessionem,  and  the  plaintiff  will  never 
be  able,  by  any  subsequent  writ  of  error  or  other 
proceeding,  to  supersede  the  judgment  pending 
the  litigation. 

For  these  reasons  I  am  of  the  opinion  that 
the  motion  to  dismiss  should  be  denied. 
18  Wau* 


ETHAN  ALLEN,  Plff,  in  Err^ 

V, 

JOHN  TARLTON  et  al. 
Jurisdiction  over  state  judgment. 

Where  it  does  not  appear  that  the  Judgment  of 
the  state  court  necessarfly  involved  the  decision  of 
any  question  which  could  give  this  court  Jurisdic- 
tion, the  writ  of  error  must  be  dismissed. 

[No.  261.] 
Submitted  Mar,  16,1874.  Decided  Ma/r.  2S,  1874. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  following  is  the  opinion  of  the  court  be- 
low in  this  case: 

"In  December,  1856,  the  plaintiff,  Ethan 
Allen,  sold  to  Mrs.  Elizabeth  McWaters,  in  the 
parish  of  St.  Mary,  two  tracts  of  land  and 
about  twenty-eight  slaves,  the  purchaser  paying 
$10,000  cash,  assuming  certain  mortgage  notes 
of  her  vendor,  and  executing  to  him  a  series  of 
promissory  notes  for  the  balance  of  the  price; 
also  executing  a  mortgage  on  the  property,  to 
secure  the  deferred  payments. 

A  few  months  after  her  purchase,  Mrs.  Mc- 
Waters sold  the  same  property  to  John  Tarlton, 
for  $75,000,  who  paid  $10,000  in  cash,  assumed 
his  vendor's  liabilities  existing  on  tbe  property, 
and  for  the  balance  executeid  his  promissory 
note,  securing  the  credit  part  of  the  price  by 
special  mortgage  on  the  property  bought,  and 
also  on  a  certoin  other  property  which  he  owned. 

This  action  is  based  on  the  last  note  of  the 
series  executed  by  Mrs.  McWaters  to  Ethan 
Allen,  and  asstuned  by  John  Tarlton. 

In  it  the  plaintiff  seeks  to  recover  a  personal 
judgment  against  each  of  the  defendants,  and 
also  to  render  executory  the  morigsige  given  by 
John  Tarlton. 

Mrs.  McWaters  pleaded  in  defense  the  slave 
consideration  of  the  note,  and  Tarlton  pleaded 
an  exception  of  domicil,  and,  in  the  event  it 
should  be  overruled,  pleaded  the  general  issue. 
The  court  gave  juogment  for  the  amount 
claimed  against  the  def^idants,  except  Tarlton, 
who  did  not  reside  in  the  parish,  and  rendered 
both  mortgages  executory.  The  defendants 
have  appealed. 

It  appears  from  the  evidence  that  the  slaves 
embraced  in  the  purchase  of  Mrs.  McWaters 
from  Ethan  Allen  were  worth  $28,300,  and  the 
other  property  was  worth  $21,700;  that  all  the 
installments  of  that  purchase  have  been  paid 
except  the  note  in  suit,  which  has  several  cred- 
its indorsed  thereon;  that  all  these  payments 
were  made  prior  to  emancipation. 

By  the  law  then  in  force,  they  must  be  re- 

garded  as  discharging  the  debt,  pro  tanto;  the 
ebt  then  being  severable  neither  by  legal  nor 
conventional  imputation. 

Upon  the  doctrine  of  Sandidge  v.  Sanderson, 
21  Annual,  757,  the  debt  must  be  apportioned, 
and  judgment  can  only  be  had  for  tnat  propor- 
tion thereof  which  was  not  for  slaves. 

The  position  taken  by  John  Tarlton^  to  ea- 
cape  judgment  in  rem,  is  infi^enious,  but  not 
sound.  His  exception  of  domicil  was  not  passed 
on  prior  to  trial  on  the  merits. 


Note. — Jurisdiction  over  state  fudgmeni;  neces- 
aiiju  of  Federal  question — see  note,  37  L.  ed.  U.  S. 
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He  was  present  and  gave  evidence  at  the  trial, 
and  it  woiud  be  strange  if  the  judge  could  not 
render  executory  the  mortgage  granted  by  him 
on  accoimt  of  the  exception  of  domicil,  which 
saved  him  from  the  consequences  of  a  personal 
judgment  also. 

We  think  the  plaintiff  was  clearly  entitled  to 
have  judgment  against  the  property  hypothe- 
cated by  Tarlton,  and  that,  as  to  him,  there  is 
no  error  in  the  judgment  except  as  to  amoimt. 

In  the  note  before  us,  the  several  credits 
should  be  applied  to  the  interests  which  they 
extinguish  up  to  the  1st  of  January,  eighteen 
hundred  and  sixty-three,  at  which  date  the  in- 
terest will  begin  on  that  part  of  the  debt  ascer- 
tained to  be  not  for  slaves,  which  we  estimate 
at  four  thousand  two  hundred  dollars  ($4,200). 

It  is,  therefore,  ordered  that  the  amoimt  of 
the  judgment  be  reduced  to  $4,200,  bearing 
interest  at  eight  per  cent,  from  the  1st  of  Janu- 
ary, 1863,  and  that,  as  thus  amended,  the  judg- 
ment of  the  court  below  be  affirmed. 

It  is  further  ordered  that  the  plaintiff  pay 
costs  of  appeal. 

Extract  from  petition  for  writ  of  error : 

That  your  petitioner  is  advised  that  there  is 
error  to  his  prejudice  in  the  said  judgment. 
That  the  said  supreme  court  is  the  highest 
court  of  law  and  equity  in  the  state  of  Loui- 
siana, in  which  a  decision  can  be  had  in  the  said 
suit. 

That  in  said  suit  is  drawn  in  question  the 
validity  of  an  authority  exercised  under  the 
state  of  Louisiana  to  declare  null  and  void  an 
operative  contract,  the  consideration  for  which 
was  the  sale  of  persons,  made  under  the  au- 
thority of  the  laws  of  the  state  of  Louisiana, 
in  force  prior  to  the  year  eighteen  hundred  and 
sixty,  on  the  ground  that  it  is  repugnant  to  the 
Constitution  of  the  United  States,  and  the  de- 
cision is  in  favor  of  the  validity  of  such  au- 
thority, and  against  the  right  claimed  under 
such  contract,  and  under  the  said  Constitu- 
tion of  the  United  States. 

Messrs,  Dnrant  St  Homor  for  defendants 
in  error,  in  support  of  motion  to  dismiss. 

Messrs,  Miles  Taylor  and  P.  PhilUps,  in  op- 
position to  motion. 

Mr.  Chief  Justice  Watte  delivered  the  opin- 
ion of  the  court: 

The  writ  of  error  taken  in  this  cause  is  dis- 
missed, because  it  does  not  appear  that  judg- 
ment of  the  state  court  necessarily  involves 
the  decision  of  any  question  which  could  give 
this  court  jurisdiction. 


W.  T.  GARRATT  et  al,  Plffs.  in  Err,, 

NICHOLAS  SEIBERT. 
Patent  for  a  combination — infringement  of, 

1,  Where  the  subject  of  a  patent  is  a  combina- 
tion of  seyeral  processes  or  parts,  the  use  of  any 
portion  of  the  combination  less  than  the  whole 
cannot  be  an  infringement. 

2.  A  combination  which  is  part  of  a  larger  com- 
bination may  be  the  subject  of  a  separate  patent 
^■»— *—  

Note. — What   conatitutea   infringement   of  pat- 
ent for  a  comltinaiion — see  note,  36  L.  ed.  U.  b. 
1073. 
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Yet  if  there  he  no  patent  for  the  constUuents,  the) 
are  open  to  the  public  for  use  in  combinations, 

SroTiaed  all  the  elements  of  the  patented  combina- 
ion  be  not  employed. 

[No.  36.1 
Argued  Apr.  17,  187S.    Decided  Mar,  W,  1874, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

This  was  an  action  brought  in  the  court  be- 
low by  the  defendant  in  error,  Seibert,  against 
the  plaintiffs  in  error,  for  the  alleged  infringe- 
ment of  certain  letters  patent  granted  to  oei- 
bert  for  an  improvement  in  lubricators  for 
steam-engine  cylinders. 

The  following  are  the  drawings  accompanied 
by  the  specification  and  claims  of  complainant's 
patent: 

Exhibit  A, 

This  invention  relates  to  an  improvement  in 
lubricators  for  steam-engine  cylinders. 

It  consists  in  the  arrangement  of  parts  as 
hereinafter  described,  and  as  particularly  speci- 
fied in  the  claims. 

In  the  accompanying  drawings.  Fig.  1  repre- 
sents a  side  view  of  the  lubricator,  as  connected 
with  the  (nrlinder  of  the  steam-engine;  Fig  2 
is  a  central  section  of  the  lubricator  detached. 

Similar  letters  of  reference  indicate  corre- 
sponding parts. 

A  is  the  cylinder. 

B  is  the  steam-pipe. 

C  is  the  steam-chest. 

A^  is  the  condensing  pipe,  connecting  the 
steam-pipe  B  and  lubricator. 

D  is  a  reservoir  which  is  supplied  wi^  water 
by  reason  of  the  steam  condensing  in  the  con- 
densing-pipe  A^. 

E  is  the  oil-pipe  leading  to  the  cylinder  and 
valve  chest. 

F  is  the  cup  or  reservoir  which  contains  the 
oil  or  other  lubricating  material. 

G  is  the  stop-cock  or  valve  in  the  oil-pipe  E. 

H  is  a  check-valve. 

I  represents  a  waste-cock  at  the  bottom  of 
the  oil-reservoir. 

J  is  a  glass  tube. 

K  is  a  Piiding  gauge  which  indicates  the 
amount  of  oil  used. 

L  is  a  regulating  feed-valve,  which  is  opened 
slightly. 

The  water  in  the  reservoir  D,  being  higher 
and  heavier  than  the  oil  in  the  cup  F,  forces  it- 
self under  the  oil  in  the  cup  F  and  glass  tube 
J,  and  forces  it  out  through  the  check-valve  H, 
and  oil-pipe  E,  into  the  steam-pipe  B,  to  lubri- 
cate the  valves  and  cylinders. 

M  is  a  cock  to  regulate  the  admission  of 
steam  from  the  steam-chest  into  the  oil-cup  F, 
when  tallow  is  used. 

The  cock  I  is  used  to  draw  the  water  off  when 
the  cup  F  is  to  be  replenished. 

N  is  a  screw  plug  in  the  top  of  the  oil-cup, 
or  reservoir  F,  tnrough  which  the  oil  or  other 
lubricating  material  is  introduced. 

O  is  a  vertical  tube  within  the  oil-cup  F. 
P  is  another  vertical  tube  within  0,  and 
Q  is  an  annular  space  between  the  two  tubes. 
The  tube  P  is  in  commimication  with  the 
steam  in  the  steam-chest  by  means  of  the  pas- 
sages SS,  so  that  the  space  Q  is  kept  hot  by  the 
steam  which  enters  it,  as  indicated. 
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'  RR  are  passages  leading  from  the  oil  reser- 
voir F  to  the  glass  tube  J ;  the  oil  in  the  glass 
tube  J  will  stand  at  the  same  height  as  in  the 
reservoir,  so  that  the  quantity  contained  there- 
in may  be  always  visible  to  the  eye. 

The  gauge  K  may  be  set  at  any  time  when 
the  machinery  is  to  be  put  in  motion,  to  indi- 
cate the  height  at  which  the  oil  stands.  When 
the  movement  of  the  machinery  has  ceased,  the 
distance  between  the  height  of  the  oil  and  the 
gauge  will  indicate  the  precise  quantity  con- 
sumed (the  cubical  capacity  of  the  reservoir  F 
being  known). 

Whatever  amount  of  steam  may  condense  in 
the  tubes  0  and  P,  will  flow  back  into  the 
steam-chest  C  by  gravity. 

The  steam  pressure  in  the  tubes  D  and  E  is 
at  all  times  equal,  hence  the  gravity  of  the 
water  in  the  former  will  determine  the  direc- 
tion of  the  flow  of  oil. 

Having  thus  described  my  invention,  I  claim 
as  new  and  desire  to  secure  by  letters  patent : 

1.  The  arrangement  of  the  cock  M,  passages 
SS,  and  tubes  0  and  P,  with  the  oil  reservoir  F, 
and  gauge  J  K,  as  herein  shown  and  described, 
for  the  purposes  specified. 

2.  The  improved  lubricator  consisting  of  the 
parts  herein  described,  constructed  and  ar- 
ranged substantially  as  specified. 

The  lubricator  manufactured  by  the  defend- 
ants, which  was  alleged  to  infringe  complain- 
ant's invention,  is  shown  in  exhibit  B.  This 
lubricator  operates  as  follows :  The  glass  cham- 
ber A  IB  filled  with  oil;  the  steam  standing  in 
the  condensing  pipe  B  is  there  condensed  into 
water  which  passes  through  an  open  pipe  (reg- 
ulated by  the  valve  G  as  to  quantity)  into  the 
bottom  of  the  oil  chamber  A.  The  water,  being 
heavier  than  the  oil,  causes  the  latter  to  rise  and 
flow  off  through  the  inverted  siphon  E,  to  the 
parts  requiring  to  be  lubricated.  [See  Exhibit  B.  ] 

Evidence  was  also  introduced,  tending  to 
show  that  the  glass  oil-chamber  A  performed 
the  same  office  and  was  a  substitute  for  both 
the  reservoir  F  and  the  glass  tube  J,  used  in 
the  plaintiff's  lubricator,  and  that  the  defend- 
ant's inverted  siphon  E  performed  the  same 
offices  and  was  a  substitute  for  the  plaintiff's 
oil-pipe  E,  cock  G,  and  check-valve  H,  and  that 
the  condensing  pipes  or  water  reservoirs  regu- 
lating feed-valves  and  sliding-gauges  in  both 
lubricators  were  identically  the  same,  and  it 
was  on  account  of  the  several  foregoing  simi- 
larities in  the  two  lubricators  that  it  was 
claimed  that  the  defendant's  lubricators  were 
an  infringement  of  the  plaintiff's  letters  patent, 
exhibit  A.  It  was  admitted  as  a  fact  by  both 
sides  at  the  trial,  that  the  defendants  had  not 
infringed  the  first  claim  in  exhibit  A. 

The  trial  resulted  in  verdict  and  judgment 
for  the  plaintiff;  and  the  defendants  brought 
the  case  to  this  court,  relying  upon  an  allied 
error  in  the  instruction  of  the  court  regarding 
the  last  claim  in  plaintiff's  patent. 

The  case  further  appears  in  the  opinion. 

Messrs.  M.  A.  Wheaton  and  Thomas  T. 
Ereretty    for  plaintiffs  in  error: 

The  second  claim  covered  Seibert's  whole 
lubricator,  consisting  of  all  its  working  parts 
and  nothing  less.  The  "improved  lubricator," 
consisting  of  the  parts  ''herein  described,"  was 
the  lubricator  made  up  of  all  the  parts  which 
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were  specifically  set  forth  in  the  specification  at 
material  and  important  parts,  and  were  "there- 
in described,"  their  uses  and  the  offices  which 
they  perform  specifically  pointed  out  and  de- 
scribed as  impoitant  parts  of  the  invention.  The 
parts  represented  as  the  cock  M,  passages  SS, 
pipes  0  and  P,  which  the  inventor  considered 
important  enough  to  make  a  specific  basis  for 
the  first  claim,  could  not  be  laid  out  of  his 
claim  for  the  whole  lubricator  consisting  of  the 
parts  **herein  described." 

Prouty  V.  RuggleSy  16  Pet.  341;  Parker  v. 
Sears,  I  Fish.  Pat.  Gas.  99;  Hall  v.  Btimpson, 
2  Fish.  Pat.  Gas.  670;  Vance  v.  Qamphell,  1 
Black,  427,  17  L.  ed.  168;  1  Fish.  Pat.  Gas.  486. 

Messrs,  Edmond  L,  Ooold,  A,  H,  Evans,  Chas, 
T.  Botis  and  W.  W.  Boyoe,  for  defendant  in 
error. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court : 

If  the  true  construction  of  the  patent  be,  as 
the  plaintiffs  in  error  contend,  that  the  pat- 
entee's second  claim  is  for  a  combination  of  all 
the  devices  mentioned  in  the  specification,  there 
was  error  in  the  instruction  gwen  to  the  jury 
by  the  circuit  court.  It  is  undoubtedly  the  law 
that  if  the  subject  of  a  patent  is  a  combination 
of  several  processes,  paixs  or  devices,  the  use  of 
any  portion  of  the  combination  less  than  the 
whole  cannot  be  infringement.  There  may,  in- 
deed, be  a  patent  for  a  combination  of  many 
parts,  and  at  the  same  time  for  an  arrangement 
of  some  of  the  parts  constituting  another  com- 
bination, but  still  a  part  of  the  larger.  Yet,  if 
there  be  no  patent  for  the  constituents,  they  are 
open  to  the  public  for  use  in  combination,  pro- 
vided all  the  elements  of  the  patented  combina- 
tion be  not  employed*  It  is,  therefore,  needful 
to  inquire:  what  are  the  elements  of  the  com- 
bination which  is  protected  by  the  patent? 
-  The  specification  describes  it  as  a  new  and 
useful  improvement  in  lubricators  for  steam- 
engine  cylinders,  and  describes  it  largely,  if  not 
principally,  by  reference  to  the  accompanying 
drawings.  It  consists  in  the  arrangement  of 
several  constituents,  no  single  one  of  which  in 
claimed  to  be  new.  These  parts  are  a  condens- 
ing-pipe  connecting  the  steam-pipe  with  the  lu- 
bricator; a  reservoir  for  water,  the  product  of 
condensed  steam;  a  cup  or  vessel  for  oil  or 
other  lubricating  material,  placed  vertically  and 
somewhat  lower  than  the  water  reservoir,  but 
connected  with  it  by  a  pipe  leading  from  near 
its  lower  extremity  to  the  bottom  of  the  reser- 
voir, and  having  near  its  upper  end  a  pipe  lead- 
ing to  the  cylinder  and  valve  chests,  with  a 
check-valve  at  the  oil  vessel  and  a  stop-cock  be- 
tween it  and  the  cylinder ;  a  waste  cock  at  the 
bottom  of  the  oil  vessel ;  a  screw  plug  at  its  top^ 
through  which  the  lubricating  material  may  be 
supplied,  and  a  regulating  valve  by  which  the 
fiow  of  water  from  the  water  reservoir  into  the 
oil  vessel  can  be  controlled.  To  these  is  added 
a  glass  tube  with  a  sliding  gauge,  arranged  bo 
as  to  stand  vertically  and  parallel  with  the  oil 
vessel,  and  connected  with  it  at  either  extrem- 
ity, its  purpos^  being  to  indicate  the  amount  of 
oil  used.  The  operation  of  these  devices  thus 
arranged  is  described  to  be  the  following: 

The  condensed  water  in  the  water  reservoir 
being  higher  and  heavier  than  the  oil  in  the 
oil  vessel,  forces  itself  imder  the  oil  in  both  that 
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vessel  and  the  glass  tube,  and  causes  it  to  pass 
out  through  the  pipe  leading  to  the  cylinder  and 
valve-chest  into  the  steam-pipe,  thus  lubricat- 
ing the  valves  and  cylinders.  These  are  all  the 
devices  necessary  for  the  improved  lubricator 
claimed  to  have  been  invented  by  the  patentee, 
and  such  isAeir  arrangement.  The  thing  dis- 
covered an^embodied  in  a  practical  combina- 
tion was  that  by  feeding  a  column  of  condensed 
water  under  the  lubricant  contained  in  a  vessel 
the  lubricant  might  be  forced  upward  and  out- 
ward, through  a  discharge  pipe,  into  the  cylin- 
der, and  upon  the  bearings  of  the  engine,  and 
that  its  flow  might  be  controlled  by  a  regulat- 
ing valve. 

To  embody  this  principle,  nothing  more  than 
the  devices  we  have  mentioned  is  needed,  and 
no  other  device  is  employed  by  the  patentee. 
Those  mentioned,  arranged  as  they  are,  consti- 
tute a  lubricator,  and  with  a  fluid  lubricant 
they  are  sufficient. 

But  as  it  might  be  desired  sometimes  to  use 
tallow,  the  patentee  devised  another  combina- 
tion, of  different  devices,  by  which  steam  can 
be  conducted  from  the  steam-chest  of  the  en^ne 
into  an  annular  face  between  two  concentric 
vertical  tubes  located  in  the  vessel  containing 
the  oil  or  tallow,  the  purpose  being  to  reduce 
the  tallow  to  a  fluid  condition,  so  that  it  can  be 
forced  by  the  upward  pressure  of  the  water 
through  the  discharge-pipe  into  the  cylinder  and 
valve-chest.  It  is  for  this  combination  the  first 
claim  of  the  patent  is  made,  and  the  second 
claim  is  for  the  improved  lubricator,  consisting 
of  the  parts  described  in  the  specifications,  con- 
structed and  arranged  substantiallv  as  specified. 

It  is  upon  the  construction  oi  this  second 
claim  that  the  parties  are  at  issue,  and  the 
question  to  be  decided  is,  whether  the  combina- 
tion for  heating  tallow  is  a  material  part  of  the 
'  combination  constituting  a  lubricator,  which  is 
the  subject  of  the  second  claim. 

Upon  the  answer  to  this  question  depends 
the  solution  of  the  further  question,  whether  a 
party  not  claiming  under  the  patentee  can  use 
the  lubricator  without  the  heating  arrange- 
ment, and  be  guilty  of  no  infringement. 

The  circuit  court  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  second  claim  covers 
only  the  combination  which  makes  the  lubrica- 
tor, without  the  heating  apparatus,  and  does 
not  embrace  the  combination  devised  for  pre- 
paring tallow  for  use  in  the  lubricator.  Was  this 
instruction  erroneous  ?  It  must  be  admitted  the 
specification  is  obscure,  and  that  the  second 
claim  has  not  the  precision  which  it  should 
have.  But  while  it  is  impossible  to  determine 
with  entire  certainty  what  the  patentee  intend- 
ed to  insert  in  his  second  claim,  we  cannot  say 
that  a  wrong  construction  was  given  to  it  by 
the  court.  The  combination  which  primarily  and 
essentially  constitutes  a  lubricator,  is  independ- 
ent of  any  heating  or  melting  arrangement.  It 
can  be  used  by  itself  and  accomplish  all  the 
purposes  of  a  lubricator.  Every  part  of  it  con- 
tributes to  the  embodiment  of  the  principle 
•f  the  invention.  The  other  combination,  des- 
ignated in  the  first  claim,  is  no  necessary  part 
•f  it.  Nor  is  its  purpose  the  same.  Though  it 
mi^  be  used  in  connection  with  the  devices, 
thai,  combined,  constitute  a  lubricator,  its  de- 
sign is  only  to  prepare  solid  substances  for  use 
in  the  other  combination.  Its  principle  is  to  ac- 
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commodate  the  lubricator  proper  to  the  use  of 
tallow.  And  the  patentee  appears  to  have  con* 
sidered  it  as  not  essential  to  the  &i^cces8ful  op- 
eration of  his  lubricator.  He  begins  his  de- 
scription of  it  by  specifying  its  primary  element 
as  a  cock  to  r^mate  the  admission  of  steam 
from  the  steam-chest  into  the  oil  vessel  "when 
tallow  is  used."  Of  course,  when  tallow  is  not 
used  it  has  no  office.  It  would  seem,  therefore, 
not  to  be  an  imreasonable  construction  of  the 
second  claim  of  the  patent  to  hold  that  it  em- 
braces only  the  combination  which  makes  up  a 
complete  lubricator.  And  that  it  does  not  com- 
prehend the  heating  arrangement,  which  may 
or  may  not  be  used  in  connection  with  it. 

It  follows  that  the  exception  of  the  plaintiffs 
in  error  to  the  charge  of  the  circuit  judge  can* 
not  be  sustained. 

The  judgment  is  affirmedm 


PHILIP  G.  GALPIN,  Plff.  in  Err^ 

V. 

LUCY  B.  PAGE. 

(See  S.  C.  18  Wall.  350-375.) 

Jurisdiction  of  the  person,  when  presumed-^ 
when  not — compliance  with  statute  as  to  puJh 
lication — special  statutory  proceedings — ju- 
dicial sales,  effect  of,  when  party  or  attorney 
is  purchaser. 

1.  In  a  court  of  general  Jurisdiction,  acting 
within  the  scope  of  Its  general  powers,  when  Juris- 
diction of  the  subject-matter  exists  and  appears, 
jurisdiction  of  the  person  will  be  presumed  when 
the  record  Is  silent  as  to  the  latter,  but  such  pre- 
sumption will  be  limited  to  persons  within  its  ter- 
ritorial limits. 

2.  Where  the  record  states  facts  showing  that  a 
defendant  Is  without  the  territorial  limits  of  the 
court,  and  that  he  never  appeared  in  the  action, 
presumption  of  Jurisdiction  over  his  person  ceases, 
and  the  burden  of  establishing  the  Jurisdiction  is 
cast  upon  the  party  who  invokes  the  benefit  or 
protection  of  the  Judgment  or  decree. 

3.  When,  by  law  of  a  state,  constructive  service 
of  process  by  publication  Is  substituted  In  place  of 
personal  citation  against  the  person  of  an  absent 
party,  not  a  citizen  of  the  state  nor  found  within 
It,  a  strict  and  literal  compliance  with  the  stat- 
utory provisions  is  necessary. 

4.  In  proceedings  had  under  special  statutory 
authority,  where  the  special  powers  conferred  are 
exercised  in  a  special  manner,  not  according  to  tte 
course  of  the  common  law,  or  where  the  general 
powers  of  the  court  are  exercised  over  a  class  not 
within  its  ordinary  Jurisdiction  upon  the  perform* 
ance  of  prescribed  conditions,  no  such  presumption 
of  Jurisdiction  will  attend  the  Judgment  of  the 
court.  The  facts  essential  to  the  exercise  of  the 
special  Jurisdiction  must  appear  in  such  cases  up- 
on the  record. 

5.  The  protection  which  the  law  gives  to  a  pur- 
chaser at  Judicial  sales  Is  not  extended  to  the  at- 
torney of  the  plaintiff,  who  is  presumed  to  be  cog- 
nizant of  all  the  proceedings,  and  to  have  knowl- 
edge of  all  the  defects  In  the  proceedings. 

6.  In  California,  a  purchaser  at  a  Judicial  sale 
loses  his  title  upon  a  reversal  of  the  Judgment  or 
decree  under  which  the  sale  was  made,  where  such 
purchaser  Is  a  party  to  the  Judgment  or  decree,  or 
Is  an  attorney  for  such  par^. 

[No.  116.1 
Argued  Nov.  2i,  25, 187S.  Decided  May  i„  1874. 

NoTB. — 'Oonclusiveneas  of  record  as  to  furisdiO' 
Hon  in  8uit  on  judgment  of  another  state.  Fraud 
as  a  plea  to  judgment  of  another  state — see  note 
to  Christmas  v.  Russell,  18  L.  ed.  U.  S.  475. 

Record  evidence  of  iuriedictional  facts;  nil  dehei 
<M  to — see  note  to  Mills  v.  Duryee,  8  L.  ed.  U.  S. 
411. 

How  far  a  purchaser  at  judicial  sale  is  protected 
as  a  bona  fide  purcliaser — see  note,  21  L.  B.  ▲.  88. 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

This  action  was  commenced  in  the  court  be- 
low by  the  plaintiff  in  error,  to  recover  posses- 
sion of  a  tract  of  land. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  W.  W.  Crane  and  Philip  O.  Oal- 
pin,  in  person,  for  the  plaintiff  in  error : 

There  is  no  presumption  of  law  from  the  ex- 
istence of  a  judgment  that  process  was  served, 
because  no  presumption  can  arise  except  in 
favor  of  a  valid  record;  and  there  is  no  proof 
that  the  papers  are  a  valid  record,  unless  they 
contain  proof  of  service. 

Otherwise  a  record,  possibly  invalid,  proves 
service,  and  the  service  thus  presumed  proves 
the  record. 

Then,  on  the  production  of  a.  judgment,  the 
defendant  must  prove  that  he  was  not  served; 
but  he  cannot  do  that  on  a  collateral  attack,  be- 
cause he  may  not  aver  against  the  verity  of  the 
record.  He  is  then  helplessly  boimd  by  a  judg- 
ment of  which  he  had  no  notice  until  it  is 
sprung  upon  him  collaterally  and  when,  per- 
haps, it  is  too  late  to  set  it  aside.  This  is  nei- 
ther law,  logic  nor  common  sense,  and  no  au- 
thorities cited  maintain  any  such  proposition. 

That  the  record  must  show  the  proofs  of 
service,  see  Kinnier  v.  Kinnier^  45  N.  Y.  541 ; 
Kerr  v.  Kerr,  41  N.  Y.  275 ;  Brown  v.  Nichols, 
42  N.  Y.  36;  see  dissenting  opinion  of  Grover; 
Rohson  V.  Ea4on,  1  T.  R.  62 ;  Shelton  v.  Tiffin, 
6  How.  186;  Thatcher  v.  Powell,  6  Wheat.  127; 
Buchanan  v.  Rucker,  9  East,  192 ;  1  Campb.  63 ; 
Bissel  V.  Briggs,  9  Mass.  462;  10  Rep.  70;  Kil- 
hum  V.  Woockoorth,  5  Johns.  37 ;  IN.  H.  243 ; 
Eastman  v.  Wright,  6  Pick.  232;  11  Bailey, 
248;  The  Mary,  9  Cranch,  144;  Mason  v.  El- 
dred,  6  Wall.  239,  18  L.  ed.  785;  D'Arcy  v. 
Ketchum,  11  How.  175;  Ins.  Co.  v.  French,  18 
How.  406,  15  L.  ed.  452. 

But  if  any  presumption  of  service  would,  or- 
dinarily, be  raised  from  the  existence  of  a  judg- 
ment, no  such  presumption  can  be  raised  in 
favor  of  this  record,  because: 

1.  The  record  shows  affirmatively  that 
Franklina  C.  Gray  was  not  within  the  jurisdic- 
tion of  the  court  prior  to  the  entry  of  the  judg- 
ment; and  this  fact  would  overthrow  the  pre- 
sumption referred  to,  if  any  such  existed. 

2.  The  record  proves  affirmatively  that  a  con- 
structive service,  which  failed,  was  attempted. 

This  proof  in  the  record  negatives  every  pre- 
sumption of  personal  service  within  the  state. 

Allen  V.  Blunt,  I  Blatchf.  44,  480;  Fisk  v. 
Anderson,  33  Barb.  74,  75;  Lincoln  v.  Tower, 
2  McLean,  478,  479. 

Conceding  that  the  lot  was  partnership  prop- 
erty, the  entire  sale  was  void,  and  did  not  oper- 
ate to  pass  any  portion  of  the  title,  because 
Franklina  C.  Gray,  who  was  one  representative 
of  the  interest  of  her  father  in  the  partnership, 
and  who  was  also  a  copartner  with  her  mother 
in  the  realty,  was  no  party  to  the  order  of  sale 
in  the  state  court. 

Richards  v.  Walton,  12  Johns.  434. 

In  Cruiksha/nk  v.  Gardner,  2  Hill,  333,  an  in- 
fant having  appeared  by  attorney,  together 
with  another  defendant,  and  judgment  being 
had  against  both,  it  was  held  "That  the  judg- 
ment was  entire,  and,  being  reversed  as  to  the 
infant,  must  be  reversed  as  to  all."  It  was  not 
good  as  to  the  person  served. 
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See,  also,  Arnold  v.  Sandford,  14  Johns.  417 ; 
Farrell  v.  Calkins,  10  Barb.  349 ;  Van  Schoon- 
hoven  v.  Comstock,  1  Den.  655;  HaU  v.  TFiU- 
tarns,  6  Pick.  232,  247;  Holbrook  v.  Murrey.  5 
Wend.  161;  Roll.  776;  Cro.  Jac.  289;  Aleya, 
74,  75;  2  Bac.  Abr.  Error,  M.  1. 

Messrs,  J.  M.  Carlisle,  J.  A»  MoPHer- 
son  and  E.  L.  Qoold,  for  defenda^  in  error : 

The  decree  of  the  district  court  in  the  two 
consolidated  cases  of  Cray  v.  Palmer,  and 
Eaton  V.  Palmer,  cannot  be  collaterally  at- 
tacked. The  tribunal  being  a  superior  court, 
clothed  with  jurisdiction  of  the  subject  matter, 
its  record  imparts  plenary  prof  of  its  jurisdic- 
tion over  the  person  of  the  defendant,  without 
explaining  the  steps  by  which  that  jurisdiction 
had  been  acquired. 

Cray  v.  Palmer,  9  Cal.  637 ;  1  Sm.  Lead.  Cas. 
Hare  and  Wallace's  Notes,  816;  note  to  Cripps 
V.  Burden. 

"Superior  courts  are  presumed  to  act  by 
right,  and  not  by  wrong,  and  their  acts  and 
judgments  are  consequently  conclusive  in  them- 
seKes,  unless  plainly  beyond  the  jurisdiction 
of  the  tribunals  whence  they  emanate. 

Peacock  v.  Bell,  1  Saimd.  73 ;  Orignonr,  Astor, 
2  How.  319;  Briggs  v.  Clark,  7  How.  (Miss.), 
457;  Pender  v.  Felts,  2  Smedes  &  M.  535;  Ven- 
ahle  V.  McDonald,  4  Dana,  336;  Huntington  t. 
Charlotte,  15  Vt.  46;  Walls  v.  Mason,  4  Scam. 
84;  State  v.  Kimbrough,  3  Dev.  431;  State  t. 
Seaborn,  4  Dev.  305;  Wright  v.  Watson,  11 
Humph.  529;  Morga/n  v.  Burnet,  18  Ohio,  535; 
Pennington  v.  Gibson,  16  How.  65;  HaU  v. 
Law,  2  Wils.  &  S.  135;  Foot  v.  Stevens,  17 
Wend.  485;  Alderson  v.  Bell,  9  Cal.  321;  Cook 
y.  Darling,  18  Pick.  393;  Crane  v.  Brannan,  3 
Cal.  192. 

Assuming  that  a  record  of  the  superior  court, 
which  contains  some  words  reciting  steps  to- 
wards the  jurisdiction,  but  fails  to  recite  them  * 
all,  the  law  will  intend  that  the  remaining  nec- 
essary steps  were  taken,  and  that,  in  reference 
to  them,  the  court  judicially  passed  upon  evi- 
dence necessary  to  support  the  jurisdiction, 
unless  it  affirmatively  appear  that  these  steps 
were  omitted. 

Hahn  v.  Kelly,  34  Cal.  391 ;  Eto  parte  Tobias 
Watkins,  3  Pet.  193;  Coit  v.  Haven,  30  Conn. 
195;  Sharp  v.  Daugney,  33  Cal.  505;  WhitweU 
V.  Barbier,  7  Call.  54;  Dorente  v.  Sullivan,  7 
Cal.  278;  Nagle  v.  Macy,  9  Cal.  426. 

It  is  manifest  that  something  was  done  in  the 
district  court  of  California  Awards  bringing 
in  Franklina  C.  Gray  by  publication ;  and  noth- 
ing of  an  affirmative  character  appears  tending 
to  show  that  she  was  not  served.  On  the  con- 
trary, the  court  expressly  decided  that  she  was. 

This  interlocutory  judgment  of  the  court 
shows  that  the  infant  was  served,  and  it  cannot 
be  impeached  collaterally.  Until  the  comple- 
tion 01  service,  no  guardian  ad  litem  could  be 
appointed.  The  application  for  such  appoint- 
ment can  be  made  only  after  ten  days  from 
service  of  the  summons. 

Erwin  v.  Lowry,  7  How.  181;  Voorhees  ▼. 
Jackson,  10  Pet.  449 ;  Granger  v.  Clark,  22  Me. 
130;  Huntington  v.  Charlotte,  15  Vt.  50. 

In  the  late  case  of  McCauly  v.  Fulton,  de- 
cided by  the  supreme  court  of  California,  at 
the  October  term,  1872,  the  decision  in  Hahn 
V.  Kelly  was  approved  : 

It  has  been  repeatedly  held  by  this  court 
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that,  upon  collateral  attack,  recitals  in  the 
judgment  of  service  on  the  defendant  are  eon- 
elusive  of  the  position  of  jurisdiction  of  the 
person  when  the  judgment  is  rendered  by  a 
court  of  superior  jurisdiction. 

Hahn  v.  Kelly,  34  Cal.  469 ;  Sharp  v.  Brum- 
inga,  35  Cal.  535;  Vaasault  v.  Austin,  36  Cal. 
605;  Quivey  v.  Porter,  37  Cal.  472;  Moore  v. 
Martin,  38  Cal.  436;  Reeves  v.  Kennedy,  April 
term,  1872. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  the  possession  of 
certain  real  property  situated  in  the  city  of  San 
Francisco.  It  was  tried  by  the  court  by  stipu- 
lation of  the  parties,  witnout  the  intervention 
of  a  jury.  Both  parties  claim  title  to  the  prem- 
ises from  the  same  source,  Franklin  C.  Gray, 
deceased,  who  died  in  the  city  of  New  York  m 
July,  1853,  intestate,  possessed  of  a  large  prop- 
352*]  erty  *in  California,  both  real  and  per- 
sonal. Of  the  real  property  the  premises  in  con- 
troversy were  a  portion.  The  deceased  left  sur- 
viving him  a  widow,  Matilda  C.  Gray,  of  whom 
a  posthumous  child  was  bom  in  December  after- 
wards, named  Franklina  (J.  Gray.  By  the  statute 
of  California,  the  entire  estate  of  the  deceased 
vested  in  the  widow  and  child,  in  equal  shares. 

The  plaintiff  asserts  title  to  the  demanded 
premises  through  conveyances  authorized  by  the 
probate  court  of  the  city  and  county  of  San 
Francisco,  which  administered  upon  the  estate 
of  the  deceased.  The  defendant  claims  title  un- 
der a  purchaser  who  bought  at  a  commissioner's 
sale,  had  under  a  decree  of  the  district  court 
of  the  state,  rendered  in  an  action  brought  to 
settle  the  affairs  of  an  alleged  copartnership  be- 
tween the  deceased  and  others.  It  is  admitted 
that  the  plaintiff  acquired  the  title  unless  it  had 
previously  passed  to  the  purchaser  at  the  com- 
missioner's sale.  It  is,  therefore,  upon  the  va- 
lidity of  the  decree  in  the  district  court  and  the 
conseouent  sale  and  deed  of  the  commissioner 
that  tne  present  case  must  be  determined. 

The  action  in  which  that  decree  was  rendered 
arose  in  this  wise:  in  February,  1854,  William 
H.  Gray,  the  brother  of  the  deceased,  brought 
a  suit  in  equity  in  the  district  court  of  the  state, 
which  embraced  at  the  time  the  city  of  San 
Francisco,  against  Joseph  C.  Palmer,  and  Cor- 
nelius J.  Eaton^  who  had  been  appointed  ad- 
ministrators of  the  estate  of  the  deceased,  and 
against  the  widow,  Matilda,  and  James  Gray, 
the  father  of  the  deceased.  In  his  bill  the  com- 
plainant alleged  that  a  copartnership  had  exist- 
ed between  himself  and  the  deceased,  which  em- 
braced the  commercial  business  in  which  the 
latter  was  engaged,  and  the  purchase  and  sale 
of  real  estate;  that  the  partnership  business 
was  carried  on,  and  the  titles  of  the  real  prop- 
erty purchased  were  taken,  in  the  individual 
name  of  the  deceased,  but  that  the  complainant 
was  interested  in  all  its  business  and  property 
to  the  extent  of  one  third.  The  object  of  the  suit 
was  to  have  the  affairs  of  the  alleged  copartner- 
ship settled,  and  to  obtain  a  decree  awarding 
one  third  of  its  property  -to  the  complainant. 
353*]  •The  allegation  of  the  bill,  that  a 
dormant  and  universal  copartnership  had  exist- 
ed between  the  complainant  and  the  deceased, 
was  without  any  just  foimdation  in  fact,  for, 
aa  we  shall  presently  see,  it  was  afterwards 
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held,  by  the  supreme  court  of  the  state,  to  b« 
unsupported  by  the  evidence  in  the  case. 

The  bill  omitted  to  make  the  cliild  Franklina 
a  party,  and  accordingly,  in  June  following,  i^ 
supplemental  or  amendatory  bill  was  filed  by 
th^  complainant,  referring  to  the  original  bif) 
and  stating  the  birth  of  the  child ;  that  she  was 
entitled  to  share  in  the  estate  of  the  deceased, 
and  that  she  was  absent  from  the  state,  a  resi- 
dent with  her  mother  in  Brooklyn,  in  the  state 
of  New  York,  and  praying  that  she  might  be 
made  a  party  defendant;  that  a  guardian  ad 
litem  might  be  appointed  for  her,  and  that  the 
complainant  might  have  the  same  relief  prayed 
in  the  original  bill. 

Subsequently  an  order  was  made  by  the 
court,  directing  service  of  the  summons  upon 
the  new  defendant  by  publication.  It  is  pre- 
ceded by  a  recital,  that  it  appeared  to  the  satis- 
faction of  the  court  that  the  defendant  resided 
out  of  the  state  and  that  she  was  a  necessary 
party  to  the  action.  It  is  not  stated  in  the 
order  in  what  way  the  facts  recited  appeared. 
It  is  probable  that  the  court  acted  upon  the 
statements  of  the  supplemental  complaint.  The 
statute  of  the  state  which  authorizes  construct- 
ive service  by  publication,  requires  such  facts  to 
ajppear  by  affidavit.  Its  language  is  that  "When 
the  person  on  whom  the  service  is  to  be  made 
resides  out  of  the  state,  or  has  departed  from 
the  state  or  ccinnot,  after  due  diligence,  be 
found  within  the  state,  or  conceals  himself  to 
avoid  the  service  of  summons,  and  the  fact  shall 
appear  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  or  a  coimty  judge,  and 
it  shall  in  like  manner  appear  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a 
necessary  or  proper  party  to  the  action,  such 
court  or  judge  may  grant  an  order  that  the  serv- 
ice be  made  by  the  publication  of  the  summons.^' 

Civil  practice  act  of  California,  §  30 ;  Hittel's 
Gen.  Laws  of  Cal.  724. 

*In  December  following,  upon  the  peti-  [*354 
tion  of  the  plaintiff,  a  guardian  ad  litem  was 
appointed  for  the  child.  The  other  defendants 
appeared  by  attorneys  and  answered. 

In  January,  1855,  Cornelius  J.  Eaton,  who 
had  been  a  clerk  of  the  deceased,  and  who,  as 
administrator,  was  made  defendant  in  the  above 
action  of  Gray,  resigned  his  trust  and  com- 
menced a  suit  in  the  district  court  of  the  state 
against  Palmer,  the  remaining  administrator, 
and  against  the  widow  and  child.  In  his  bill  he 
also  alleges  that  a  copartnership  had  existed 
between  him  and  the  deceased;  that  such  co- 
partnership embraced  all  the  business  and  real 
estate  transactions  of  deceased;  and  that  his 
interest  in  the  partnership  and  its  property 
was  one  fourth. 

In  this  action  publication  was  made  of  the 
summons  issued  against  the  defendant,  Frank- 
lina, but  it  nowhere  appears  in  the  record  that 
any  application  was  ever  made  to  the  court  or 
judge  tnereof,  for  an  order  directing  the  publi- 
cdition,  or  that  any  such  order  was  ever  made. 
So  far  as  appears  from  the  record,  it  was  the 
voluntary  act  of  the  complainant,  without  ju- 
dicial authority  or  sanction.  The  Supreme 
Court  afterwards  held  that  no  sufficient  service 
was  ever  made  of  the  summons  issued. 

In  September  following,  after  the  publication 
thus  made,  upon  application  of  the  complain- 
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ant,  the  same  person  was  appointed  guardian 
ad  litem  for  the  infant  defendant  in  this  action, 
who  had  previously  been  appointed  such  guar- 
dian ad  litem  in  the  other  action. 

The  other  defendants  appeared  by  attorney 
and  answered. 

On  the  23d  of  October  following,  upon  the 
stipulation  of  the  guardian  thus  appointed  and 
the  attorneys  of  the  other  defendants,  the  two 
actions  were  consolidated  into  one.  Four  days 
subsequently,  a  decree  was  entered  in  this  con- 
solidated action,  and  from  a  certificate  of  the 
judge  appended  to  the  decree,  it  would  seem  to 
nave  been  entered  without  trial  by  consent  and 
agreement  of  the  parties.  Bv  this  decree  it  was 
adjudged  that  a  copartnership  had  existed  be- 
tween Eaton  and  the  deceased,  which  embraced 
all  the  property,  real  and  personal,  and  all  the 
355*]  business  of  each  *of  them,  and  that  in 
this  copartnership  Eaton  had  an  interest  of  one 
fourth;  that  there  had  also  existed  at  the  same 
time  a  copartnership  between  Gray  and  the  de- 
ceased, which  also  embraced  all  the  property, 
real  and  personal,  and  all  the  business  of  each, 
and  that  in  this  copartnership  Gray  had  an 
interest  of  one  third;  that  the  latter  copartner- 
ship was  subject  to  the  copartnership  of  Eaton, 
ana  that,  therefore,  Eaton  should  take  one 
fourth  of  the  estate  and  Gray  one  third  of  the 
remaining  three  fourths,  and  that  the  residue 
should  be  equally  divided  between  the  widow 
and  child.  By  the  decree  a  reference  was  also 
ordered  to  a  commissioner  to  take  and  state  an 
account  of  the  business  profits  and  property  of 
the  two  copartnerships,  with  directions  upon 
the  confirmation  of  his  report  to  sell  all  the 
property,  real  and  personal,  of  both  copartner- 
ships, and,  upon  the  confirmaticm  of  the  sales, 
to  execute  proper  conveyances  to  the  purchas- 
ers. 

The  commissioner  stated  an  account  as  re- 
quired; his  report  was  confirmed,  and  by  a  de- 
cree of  the  coiirt  made  in  April,  1856,  a  sale  of 
the  entire  property  of  tne  two  alleged  copart- 
nerships was  ordered.  A  sale  was  had  under 
this  decree  in  May  following.  At  that  sale  the 
premises  in  controversy  were  bid  off  by  Page, 
one  of  the  attorneys  of  the  plaintiff,  Gray,  and 
to  him  the  commissioner  executed  a  deed.  Page 
subsequently  sold  and  conveyed  an  imdivided 
half  of  the  premises  to  his  law  partner,  also 
one  of  the  attorneys  of  the  plaintiff,  Gray,  and 
the  latter,  in  Jime,  1863,  conveyed  his  interest 
to  the  present  defendant.  The  interest  of  Page 
passed  by  devise  to  the  defendant. 

On  appeal  to  the  supreme  court  of  the  state, 
the  decree  of  the  district  court  was  reversed,  on 
the  ground  that  no  sufficient  service  of  summons 
was  made  upon  the  infant  Franklina,  under  the 
statute,  in  the  case  of  Eaton  v.  Palmer,  and 
that  until  such  service,  no  guardian  ad  litem 
could  be  appointed  for  her;  and  on  the  further 
ground  that  the  evidence  presented  had  not  es- 
tablished a  copartnership  between  William  H. 
356*]  Gray  and  the  'deceased.  The  case  was 
accordingly  remanded  to  the  district  court, 
and  afterwards  both  suits  were  dismissed. 

The  supreme  court  in  its  opinion,  to  which 
we  are  referred  in  the  findings,  speaks  of  its 
decision  as  though  there  were  two  separate  de- 
crees before  it;  but  this  is  an  evident  inadvert- 
ence, as  there  was  but  one  decree,  and  that  was 
reversed  for  the  reasons  assigned  as  applying  to 
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proceedings  in  the  separate  suits  before  their 
consolidation.  After  the  reversal  of  the  decree 
it  is  possible  that  the  suits  proceeded  independ- 
ently of  each  other  as  before  their  consolidation^ 
until  the  dismissal  disposed  of  them  entirely. 

As  already  stated,  the  defendant  relies  upon 
the  validity  of  the  decree,  notwithstanding  its 
subsequent  reversal,  to  uphold  the  commission- 
er's sale  and  deed.  Her  position  is  this:  that 
the  district  court  of  the  state  was  a  court  of 
general  jurisdiction ;  that  being  such  it  is  pre- 
sumed to  have  had  jurisdiction  both  of  the  sub- 
ject-matter and  persons  which  authorized  the 
rendition  of  the  decree  in  question;  that  such 
presumption  is  conclusive,  and  the  validity 
of  the  decree  cannot  be  collaterally  attacked 
by  any  matter  outside  of  the  record,  and  that, 
therefore,  the  sale  made  under  the  decree  be- 
fore it  was  reversed  is  not  affected  by  the  re- 
versal. 

The  position  of  the  defendant  was  sustained 
by  the  circuit  court.  "The  record  in  the  con- 
solidated action,"  says  that  court,  "is  here  at- 
tacked collaterally,  and  not  on  appeal,  or  in  a 
direct  proceeding  of  any  kind  to  reverse,  set 
aside  *or  vacate  the  decree.  The  rule  is  [*365 
different  in  the  two  cases.  When  attacked  col- 
laterally it  is  not  enough  that  the  record  does 
not  affirmatively  show  jurisdiction,  but,  on  the 
contrary,  it  must  affirmatively  show  that  the 
court  did  not  have  j urisdiction,  or  the  decree  wil  1 
be  valid  \mtil  reversed  on  appeal,  or  vacated  on 
some  direct  proceeding  taken  for  that  purpose." 

If  the  rule  as  thus  stated  were  imiversally 
true  it  would  not  support  the  decree  in  the  case 
at  bar,  for  the  record  in  the  consolidated  action 
does  affirmatively  show  that  the  district  court 
never  acquired  jurisdiction  over  the  person  of 
Franklina  G.  Gray  in  one  of  the  actions;  and 
therefore  had  no  more  authority  to  appoint  a 
guardian  ad  litem  for  her  in  that  action  than  it 
had  to  appoint  attorneys  for  the  other  defend- 
ants. That  record  embraces  the  judgment  of 
the  appellate  court  as  well  as  the  decree  of  the 
district  court;  and  it  contains  an  express  ad- 
judication of  the  appellate  court  to  that  effect. 
The  record  of  itself  establishes,  therefore,  the 
invalidity  of  the  decree.  The  adjudication  of 
the  appellate  court  constitutes  the  law  of  that 
case  upon  the  points  adjudged,  and  is  binding 
upon  the  circuit  court  and  every  other  court 
when  brought  before  it  for  consideration.  The 
circuit  court  possesses  no  revisory  power  over 
the  decisions  of  the  supreme  court  of  the  state, 
and  any  argument  to  snow  that  that  court  mis- 
took the  law  and  misjudged  the  jurisdictional 
fact  would  have  been  out  of  p)ace.  There  were 
no  facts  before  the  circuit  court  which  were 
not  before  the  supreme  court  of  the  state  when 
its  judgment  was  pronounced. 

But  the  rule  of  law  as  stated  by  the  circuit 
court  is  not  universally  true.  It  is  subject  to 
many  exceptions  and  qualifications,  and  has  no 
application  to  the  case  at  bar. 

It  is  undoubtedly  true  that  a  superior  court 
of  general  jurisdiction  proceeding  within  the 
general  scope  of  its  powers,  is  presumed  to  act 
rightly.  All  intendments  of  law  in  such  cases 
are  in  favor  of  its  acts.  It  is  presumed  to  have 
jurisdiction  to  give  the  judgments  it  renders 
until  the  contrary  appears.  And  this  presump- 
tion embraces  jurisaiction  *not  only  of  [*366 
the  cause  or  subject-matter  of  the  action  in 
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which  the  judgment  is  given,  but  of  the  parties 
also.  The  former  will  generally  appear  from 
the  character  of  the  judgment,  and  will  be  de- 
termined by  the  law  creating  the  court  or  pre- 
scribing its  general  powers.  The  latter  should 
r^ularly  appear  by  evidence  in  the  record  of 
service  of  process  upon  the  defendant  or  his  ap- 
pearance in  the  action.  But  when  the  former 
eitists  the  latter  will  be  presumed.  This  is  fa- 
miliar law,  and  is  asserted  by  all  the  adjudged 
cases.  The  rule  is  different  with  respect  to 
courts  of  special  and  limited  authority;  as  to 
them  there  is  no  presumption  of  law  in  favor 
of  their  jurisdiction;  that  must  affirmatively 
appear  by  sufficient  evidence  or  proper  aver- 
ment in  the  record  or  their  judgments  will  be 
deemed  void  on  their  face. 

But  the  presumptions  which  the  law  implies 
in  support  of  the  judgments  of  superior  courts 
of  ^neral  jurisdiction,  only  arise  with  respect 
to  jurisdictional  facts  concerning  which  the  rec- 
ord is  silent.  Presumptions  are  only  indulged 
to  supply  the  absence  of  evidence  or  averments 
respecting  the  facts  presumed.    They  have  no 

Slace  for  consideration  when  the  evidence  is 
isclosed  or  the  averment  is  made.  When, 
therefore,  the  record  states  the 'evidence  or 
makes  an  averment  with  reference  to  a  juris- 
dictional fact,  it  will  be  understood  to  speak 
the  truth  on  that  point,  and  it  will  not  be  pre- 
sumed that  there  was  other  or  different  evi- 
dence respecting  the  fact,  or  that  the  fact  was 
otherwise  than  as  averred.  If,  for  example,  it 
appears  from  the  return  of  the  officer  or  the 
proof  of  service  contained  in  the  record,  that  the 
summons  was  served  at  a  particular  place,  and 
there  is  no  averment  of  any  other  service,  it  will 
not  be  presumed  that  service  was  also  made  at 
another  and  different  place;  or  if  it  appear  in 
like  manner  that  the  service  was  made  upon  a 
person  other  than  the  defendant,  it  will  not  be 
presumed,  in  the  silence  of  the  record,  that  it 
was  made  upon  the  defendant  also.  Were  not 
this  so  it  would  never  be  possible  to  attack  col- 
laterally the  judgment  of  a  superior  court,  al- 
though a  want  of  jurisdiction  might  be  appar- 
ent upon  its  face;  the  answer  U)  the  attack 
367*  J  would  always  be  •that,  notwithstanding 
the  evidence  or  the  averment,  the  necessary 
facts  to  support  the  judgment  are  presumed. 

The  presumptions  indulged  in  support  of  the 
judgments  of  superior  courts  of  general  juris- 
diction are  also  limited  to  jurisdiction  over 
persons  within  their  territorial  limits,  persons 
who  can  be  reached  bv  their  process,  and  also 
over  proceedings  which  are  in  accordance  with 
the  course  of  the  common  law. 

The  tribunals  of  one  state  have  no  jurisdic- 
tion over  the  persons  of  other  states  unless 
found  within  their  territorial  limits ;  they  can- 
not extend  their  process  into  other  states,  and 
any  attempt  of  tne  kind  would  be  treated  in 
every  other  forum  as  an  act  of  usurpation  with- 
out any  binding  efficacy.  "The  authority  of 
every  judicial  trib\mal,  and  the  obligation  to 
obey  it,"  says  Burge,  in  his  Commentaries,  "are 
circumscribed  by  the  limits  of  the  territory  in 
which  it  is  established."  Com.  on  Colonial  and 
Foreign  Law,  p.  1044.  "No  sovereignty,"  says 
Story,  in  his  Conflict  of  Laws,  "can  extend  its 
process  beyond  its  own  territorial  limits,  to  sub- 
ject either  persons  or  property  to  its  judicial  de- 
cisions. Every  exertion  of  authority  of  this  sort 
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beyond  this  limit  is  a  mere  nullity,  and  incapa- 
ble of  binding  such  persons  or  property  in  any 
other  tribunals."  Sec.  539.  And  in  Picquet  v. 
Bwan,  5  Mas.  40,  the  same  learned  justice  says : 
'The  courts  of  a  state,  however  general  may  be 
their  jurisdiction,  are  necessarily  confined  to 
the  territorial  limits  of  the  state.  Their  process 
cannot  be  executed  beyond  those  limits;  and 
any  attempt  to  act  upon  persons  or  things  be- 
yond them  would  be  deemed  a  usurpation  of  for- 
eign sovereignty,  not  justified  or  acknowledged 
by  the  law  of  nations.  Even  the  court  of  King's 
Bench,  in  England,  though  a  court  of  general 
jurisdiction,  never  imagined  that  it  could  serve 
process  in  Scotland,  Ireland,  or  the  colonies,  to 
compel  an  appearance,  or  justify  a  judgment 
against  persons  residing  therein  at  the  time  of 
the  commencement  of  the  suit.  This  results 
from  the  general  principle  that  a  court  created 
within  *and  for  a  particular  territory  [*368 
is  bounded  in  the  exercise  of  its  powers  by  the 
limits  of  such  territory.  It  matters  not  wheth- 
er it  be  a  kingdom,  a  state,  a  coimty,  or  a  city,  or 
other  local  district.  If  it  be  the  former  it  is  nec- 
essarily boimded  and  limited  by  the  sovereignty 
of  the  government  itself,  which  cannot  be  extra- 
territorial ;  if  the  latter,  then  the  judicial  inter- 
pretation is  that  the  sovereign  has  chosen  to  as- 
sign this  special  limit,  short  of  his  general 
authority." 

In  Bteel  v.  Smith,  Mr.  Chief  Justice  Gibson, 
of  the  supreme  court  of  Pennsylvania,  aftw  re- 
ferring to  the  citations  we  have  made  from  the 
treatises  of  Burge  and  Story,  says :  "Such  is  the 
familiar,  reasonable  and  just  principle  of  the 
law  of  nations;  and  it  is  scarcely  supposable 
that  the  framers  of  the  Constitution  designed 
to  abrogate  it  between  states  which  were  to  re- 
main as  independent  of  each  other,  for  all  but 
national  purposes,  as  they  were  before  the  Rev- 
olution. Certainly  it  was  not  intended  to  legit- 
imate an  assumption  of  extraterritorial  juris- 
diction which  would  confound  all  distinctive 
principles  of  separate  sovereignty."  7  Watts 
&  S.  451. 

Whenever,  therefore,  it  appears  from  the  in- 
spection of  the  record  of  a  court  of  general  ju- 
risdiction that  the  defendant,  against  whom  a 
personal  judgment  or  decree  is  rendered,  was,  at 
the  time  of  the  alleged  service,  without  the  ter- 
ritorial limits  of  the  court,  and  thus  beyond  the 
reach  of  its  process,  and  that  he  never  appeared 
in  the  action,  the  presumption  of  jurisdiction 
over  his  person  ceases,  and  the  burden  of  estab- 
lishing the  jurisdiction  is  cast  upon  the  party 
who  invokes  the  benefit  or  protection  of  the 
judgment  or  decree.  This  is  so  obvious  a  prin- 
ciple, and  its  observance  is  so  essential  to  the 
protection  of  parties  without  the  territorial  ju- 
risdiction of  a  court,  that  we  should  not  have 
felt  disposed  to  dwell  upon  it  at  any  length,  had 
it  not  been  impugned  and  denied  by  the  circuit 
court.  It  is  a  rule  as  old  as  the  law,  and  never 
more  to  be  respected  than  now,  that  no  one  shall 
be  personally  bound  until  he  has  had  his  day  in 
court,  by  which  is  meant,  until  he  has  been  duly 
cited  to  appear,  and  *has  been  afforded  [*369 
an  Opportunity  to  be  heard.  Judgment  without 
such  citation  and  opportunity  wants  all  the  at- 
tributes of  a  judicial  determination ;  it  is  judi- 
cial usurpation  and  oppression,  and  never  can 
be  upheld  where  justice  is  justly  administered. 
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When,  therefore,  by  legislation  of  a  state, 
constructive  service  of  process  by  publication 
is  substituted  in  place  of  personal  citation,  and 
the  court  upon  such  service  is  authorized  to 
proceed  against  the  person  of  an  absent  party, 
not  a  citizen  of  the  state  nor  found  within  it, 
every  principle  of  justice  exacts  a  strict  and 
literal  compliance  with  the  statutory  provi- 
sions.   And  such  has  been  the  ruling,  we  be- 
lieve, of  the  courts  of  every  state  in  the  Union. 
It  has  been  so  held  by  the  supreme  court  of 
California  in  repeated  instances.    In  Jorda/n  v. 
QibUn,  12  Cal.  100,  decided  in  1859,  service  of 
publication  was  attempted,  and  the  court  said 
that  it  had  already  held,  "in  proceedings  of 
this  character,  where  service  is  attempted  in 
modes  different  from  the  course  of  the  common 
law,  that  the  statute  must  be  strictly  pursued 
to  give  jurisdiction.    A  contrary  course  would 
encourage  fraud  and  lead  to  oppression."    In 
Ricketaon  v.  Riohardaon,  26  Cal.  149,  decided 
in  1864,  the  court,  referring  to  the  sections  of 
the  statute  authorizing  service  by  publication, 
said:    'These  sections  are  in  derogation  of  the 
common  law,  and  must  be  strictly  pursued  in 
order  to  give  the  court  jurisdiction  over  the 
person  of  the  defendant.    A  failure  to  comply 
with  the  rule  there  prescribed  in  any  particu- 
lar  is  fatal  where  it  is  not  cured  by  an  appear- 
ance."   In  McMinn  v.  Whelan,  27  Cal.  300,  de- 
cided in  1866,  the  plaintiff  in  ejectment  traced 
his  title  from  one  Maume.    The  defendants  en- 
deavored to  show  that  the  title  had  passed  to' 
one  of  them  imdera  previous  judgment  against 
Maume.    This  judgment  was  recovered  against 
Maume  and  others,  who  were  non-residents  of 
the  state,  upon  service  of  summons  by  publica- 
tion.   It  appeared  from  the  record  that  a  sup- 
plemental complaint  had  been  filed  in  the  ac- 
tion, and  that  the  sununons  published  was  is- 
370*]  sued  upon  *the  original  complaint,  and 
not  after  that  had  been  superseded  by  the  sup- 
plemental complaint.    It  was  objected  that  the 
publication  thus  made  was  insumcient  to  give 
the  court  jurisdiction  of  the  person  of  the  ab- 
sent defendants;  the  objection  was  answered 
by  the  position  that  the  judgment  could  not  be 
questioned  collaterally  for  the  reason  that  the 
jurisdiction  of  a  court  of  general  or  superior 
jurisdiction  would  be  presumed  in  the  absence 
of  evidence  on  the  face  of  the  record  to  the  con- 
trary.   But  the  court  held  the  objection  well 
taken,  and  after  referring  to  the  case  of  Pea- 
cock  y.  Bell,  in  Saunders,  said  that  that  case 
"involved  the  question  of  jurisdiction  as  to  the 
subject-matter  of  the  action,  and  not  as  to  the 
person  of  the  defendant,  and  it  niay  be  doubted 
if  a  case  can  be  found  which  sanctions  any  in- 
tendment of  jurisdiction  over  the  person  of  the 
defendant  when  the  same  is  to  be  acquired  by 
a   special    statutoiy   mode   without   personal 
service  of  process.  If  jurisdiction  of  the  person 
of  the  defendant  is  to  be  acquired  by  publica- 
tion of  the  summons  in  lieu  of  personal  service, 
the  mode  prescribed  must  be  strictly  pursued." 
But  it  IS  said  that  the  court  exercises  the 
same  fimctions  and  the  same  power  whether 
the  service  be  made  upon  the  defendant  per- 
sonally or  by  publication,  and  that,  therefore, 
the  same  presumption  of  jurisdiction  should  at- 
tend the  judgment  of  the  court  in  the  one  case 
as  in  the  other.    This  reasoning  would  abolish 
the  distinction  in  the  presumptions  of  law  when 
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applied  to  the  proceedings  of  a  court  of  general 
jurisdiction,  acting  within  the  scope  of  its  gen- 
eral powers  and  when  applied  to  its  proceed- 
ings had  under  special  statutory  authority. 
And,  indeed,  it  is  contended  that  there  is  no 
substantial  ground  for  any  distinction  in  such 
cases.  The  distinction,  nevertheless,  has  long 
been  made  by  courts  of  the  highest  character, 
both  in  this  country  and  in  England,  and  wc 
had  supposed  that  its  existence  was  not  open 
to  discussion.  "However  high  the  authvril^  to 
whom  a  special  statutory  power  is  delegated," 
says  Mr.  Justice  Coleridge,  of  the  Queen's  Bench, 
"we  must  take  care  that  in  the  exercise  of  it 
the  facts  giving  j  urisdiction  plainly  appear,  and 
•that  the  terms  of  the  statute  are  com-  [•371 

Slied  with.  The  rule  applies  equally  to  an  or- 
er  of  the  Lord  Chancellor  as  to  any  order  of 
Petty  Sessions."  Christie  v.  Unwin,  3  Per.  k 
Day.  208. 

"A  court  of  general  jurisdiction,"  says  the 
supreme  court  of  New  Hampshire,  "may  have 
special  and  summary  powers,  wholly  derived 
from  statutes,  not  exercised  according  to  the 
course  of  the  common  law,  and  which  do  not 
belong  to  it  as  a  court  of  general  jurisdiction. 
In  such  cases,  its  decisions  must  be  regarded 
and  treated  like  those  of  courts  of  limited  and 
special  jurisdiction.  The  jurisdiction  in  such 
cases,  both  as  to  the  subject-matter  of  the 

i'ud^ent,  and  as  to  the  persons  to  be  affected 
y  it,  must  appear  by  the  record;  and  every- 
thing will  be  presumed  to  be  without  the  juris- 
diction which  does  not  distinctly  appear  to  be 
within  it.    Morte  v.  Preshy,  5  Fost.  302. 

The  qualification  here  niade  that  the  special 
powers  conferred  are  not  exercised  according 
to  the  course  of  the  common  law,  is  important. 
When  the  special  powers  conferred  are  brought 
into  action  according  to  the  course  of  that  law, 
that  is,  in  the  usual  form  of  common  law  and 
chancery  proceedings,  by  regular  process  and 

Sersonal  service,  where  a  personal  judgment  or 
ecree  is  asked,  or  by  seizure  or  attachment  of 
the  property  where  a  judgment  in  rem  is 
sought,  the  same  presumption  of  jurisdiction 
will  usually  attend  the  judgments  of  the  court 
as  in  cases  falling  within  its  general  powers. 
Such  is  the  purport  of  the  lang^uage  and  deci- 
sion of  this  court  in  Harvey  v.  Tyler,  2  Wall. 
332,  17  L.  ed.  871.  But  where  the  special  pow- 
ers conferred  are  exercised  in  a  special  manner, 
not  according  to  the  course  of  the  common 
law,  or  where  the  general  powers  of  the  court 
are  exercised  over  a  class  not  within  its  ordi- 
nary jurisdiction  upon  the  performance  of  pre- 
scribed conditions,  no  such  presumption  of  ju- 
risdiction will  attend  the  judgment  of  the 
court.  The  facts  essential  to  the  exercise  of 
the  special  jurisdiction  must  appear  in  such 
cases  upon  the  record. 

•The  extent  of  the  special  jurisdic-  [•372 
tion  and  the  conditions  of  its  exercise  over  sub- 
jects or  persons  necessarily  depend  upon  the 
terms  in  which  the  jurisdiction  is  granted,  and 
not  upon  the  rank  of  the  court  upon  which  it  is 
conferred.  Such  jurisdiction  is  not,  therefore, 
the  less  to  be  strictly  pursued  because  the  same 
court  may  possess  over  other  subjects  or  other 
persons  a  more  extended  and  general  jurisdic- 
tion. Upon  this  subject  the  commentators  on 
Smith's  Leading  Cases,  after  referring  to  nu- 
merous decisions  holding  that  in  such  cases  the 
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record  must  sHow  a  compliance  with  the  pro- 
visions of  the  statutes  conferring  the  special 
jurisdiction,  very  justly  observe  that  "The  in- 
conveniences which  may  occasionally  result 
from  this  course  of  decision  are  more  than 
compensated  by  the  lesson  which  it  teaclies, 
that  from  whatever  source  power  may  come,  it 
will  fail  of  effect  when  unaccompanied  by 
right."    Vol.  1,  p.  1012. 

In  the  supplemental  complaint  filed  in  the 
action  of  Orap  v.  Eaton  and  otherSf  and  in  the 
original  complaint  of  Eaton  v.  Palmer,  the  ab- 
sence of  Franklina  from  the  state  and  her  res- 
idence in  another  state  are  alleged.  The  record 
in  the  two  actions,  and  of  course  in  the  consol- 
idated action,  shows  that  she  was  thus  beyond 
the  reach  of  the  process  of  the  court.  All  pre- 
sumption of  juri»diction  over  her  person  by  the 
district  court,  which  otherwise  might  have 
been  indulged,  is  thus  repelled,  and  it  remains 
for  the  defendant  to  show  that  by  the  means 
provided  by  statute  such  jurisdiction  was  ob- 
tained. The  statute  provides,  in  case  of  absent 
and  non-resident  defendants,  for  constructive 
service  of  process  by  publication.  It  requires 
an  order  of  the  court  or  judge  before  such  pub- 
lication can  be  made;  it  designates  the  facts 
which  must  exist  to  authorize  the  order,  the 
manner  in  which  such  facts  must  be  made  to 
appear,  the  period  for  which  publication  must 
be  had,  and  the  mode  in  which  the  publication 
must  be  established.  These  provisions,  as  al- 
ready stated,  must  be  strictly  pursued,  for  the 
<«tatute  is  in  derogation  of  the  common  law. 
373*]  And  the  order,  which  is  "the  sole  au- 
thority for  the  publication,  and  which  by  stat- 
ute must  prescribe  the  period  and  designate 
the  paper  in  which  the  publication  is  to  be 
made,  should  appear  in  the  record  with  proof 
of  compliance  with  its  directions,  unless  its 
absence  is  supplied  by  proper  averment.  If 
there  is  any  different  course  of  decision  in  the 
state  it  could  hardly  be  expected  that  it  would 
be  followed  by  a  Federal  court,  so  as  to  cut 
off  the  right  of  a  citizen  of  another  state  from 
showing  that  the  provisions  of  law,  by  which 
judgment  has  been  obtained  against  him,  have 
never  been  pursued. 

The  provisions  mentioned  were  not  strictly 
pursued  with  respect  to  the  infant  defendant. 
There  were  various  omissions  and  irregularities 
in  the  proceedings  taken  which  prevented  the 
jurisdiction  over  her  from  ever  attaching.  It 
18  imnecessary  to  specify  them,  as  the  effect  of 
some  of  them  has  been  the  subject  of  judicial 
determination  by  the  supreme  court  of  the 
state.  That  court  has  adjudged  that  no  suffi- 
cient service  was  ever  made  upon  her,  and  that, 
until  such  service,  no  guardian  ad  litem  could 
be  appointed  for  her;  and  that  adjudication  is 
conclusive.  It  follows  that  the  decree  against 
her,  and  all  proceeding  founded  upon  such  de- 
cree, so  far  as  her  rights  are  concerned,  neces- 
sarily fall  to  the  ground.  Judgment  without 
jurisdiction  is  unavailing  for  any  purpose. 

The  decree  being  thus  reversed,  the  title  ac- 
quired by  Page,  the  purchaser  at  the  commis- 
sioner's sale,  falls  with  it.  He  was  one  of  the 
attorneys  of  the  plaintiff.  Gray,  and  the  law 
imputes  to  him  knowledge  of  the  defects  in  the 
proceedings,  which  were  taken  under  his  direc- 
tion and  that  of  his  copartners,  to  obtain  serv- 
ice upon  the  infant.    The  conveyance  by  him 
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of  an  undivided  half  to  his  law  partner,  also 
one  of  the  plaintiff's  attorneys,  was  made  after 
the  decree  of  the  district  court  )iad  been  re- 
versed for  want  of  jurisdiction  over  the  infant. 
The  partner  also  took  his  interest  with  knowl- 
edge of  this  defect.  The  protection  which  the 
law  gives  to  a  purchaser  at  judicial  sales,  is 
not  extended,  in  such  cases,  to  the  attorney  of 
the  party  who  is  presumed  to  be  cognizant  of 
all  the  proceedings. 

*In  many  of  the  states,  it  is  the  law  [*374 
that  a  purchaser  at  a  judicial  sale  loses  his  ti- 
tle upon  a  reversal  of  the  judgment  or  decree 
under  which  the  sale  was  made,  where  such  pur- 
chaser is  a  party  to  the  judgment  or  decree.  In 
Reynolds  v.  Harria,  it  was  held  by  the  supreme 
court  of  California  that,  where  a  plaintiff 
bought  property  under  a  judgment,  he  must 
restore  it  to  the  defendant  on  a  reversal  of  the 
judgment;  the  court  observing,  after  citing  sev- 
eral cases,  that  the  current  of  authority,  broken 
only  by  a  case  or  two,  went  "directly  to  the 
point  that  a  party  obtaining,  through  the  judg- 
ment before  reversal,  any  advantage  or  bene^ 
must  restore  what  he  got  to  the  other  party 
after  the  reversal."  14  Cal.  680.  The  writer 
of  this  opinion  endeavored  to  combat  this  doc- 
trine in  a  case  in  the  circuit  court  of  the  United 
States,  where  a  purchase  had  been  made  under 
a  decree  in  that  court  for  the  enforcement  of  a 
mechanic's  lien.  In  that  case  the  complainant 
was  mentioned  in  the  decree  as  a  possible  bid- 
der, and  provision  was  made  for  crediting  his 
bid  on  the  amoimt  adjudged  due  to  him.  On 
a  reversal  of  the  decree  the  court  sustained  the 
sale,  and  endeavored,  in  its  opinion,  to  show 
that  on  principle  the  same  protection  should 
extend  to  purchasers  under  judgments  and  de- 
crees when  parties  as  when  strangers.  The 
law,  however,  of  the  state  does  not  appear,  so 
far  as  we  are  enabled  to  discover  from  the  de- 
cisions of  its  supreme  court,  to  have  been 
changed  since  the  decision  in  Reynolds  v.  Har- 
ris, And  according  to  that  law,  the  purchas- 
ers, being  the  attorneys  of  the  parties  and 
standing  in  the  same  position  as  the  parties, 
could  not  maintain  their  title  independent  of 
any  defects  of  jurisdiction  in  the  proceedings. 

The  same  doctrine  prevails  in  Missouri.  "The 
restitution,"  says  the  supreme  court  of  that 
state,  "to  which  the  party  is  entitled  upon  the 
reversal  of  an  erroneous  judgment,  is  of  every- 
thing which  is  still  in  the  possession  of  his  ad- 
versary. Where  a  man  recovers  land  in  a  real 
action,  and  takes  possession  or  acquires  title  to 
land  or  goods  by  sale  imder  'execution,  [*375 
and  the  judgment  is  afterwards  reversed,  so 
far  as  he  is  concerned  his  title  is  at  an  end,  and 
the  land  or  goods  must  be  restored  in  specie — 
not  the  value  of  them,  but  the  things  them- 
selves. There  is  an  exception  where  the  sale  is 
to  a  stranger  bona  fide,  or  where  a  third  person 
has  bona  fide  acquired  some  collateral  right  be- 
fore the  reversal."  Oott  v.  Powell,  41  Mo.  416. 
The  same  doctrine  is  asserted  in  McJilton  v. 
Love,  by  the  supreme  court  of  Illinois,  13  111. 
486,  and  is  there  stated  to  be  well  established 
by  authority,  and  numerous  cases  in  support 
of  the  position  are  cited.  In  New  York,  the 
doctrine  would  seem  to  be  settled  in  the  same 
way.  Wilson  v.  Caldvoell,  1  Cow.  644.  As  this 
case  must  go  back  for  a  new  trial,  this  position 
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can  be  more  fully  considered  than  it  appears 
to  hav«  been  by  the  court  below. 

The  defendant  in  this  case  acquired  her  in- 
terest, one  half,  by  devise  from  tne  purchaser, 
Page;  and  the  other  half  by  conveyance  from 
one  of  the  attorneys,  years  after  the  reversal 
of  the  decree. 

It  follows  that  the  judgment  must  he  re- 
versed, and  the  ca^tae  remanded  for  a  new 
trial,  and  it  is  so  ordered, 

Mr.  Justice  Davis  did  not  sit  in  the  case, 
and  took  no  part  in  its  decision. 


JAMES  HORNBUCKLE  et  al,  Plffs,  in  Err,, 

JOHN   TOOMBS. 

(See  S.  C.  18  Wall.  648-657.) 

Oases    overruled — territorial    courts,    practice 
in — ca^ises  of  action,  when  united. 

1.  Noonan  v.  Braley,  17  L.  ed.  U.  S.  278;  Or- 
chard y.  Hughes,  17  L.  ed.  U.  S.  561 ;  and  Donphy 
f,  Kleinschmidt,  20  L.  ed.  U.  S.  223»  overruled. 

2.  The  practice,  pleadings,  and  forms  and  modes 
of  proceeding  of  the  territorial  courts,  as  well  as 
their  respective  jurisdictions,  subject  to  conditions 
in  the  organic  act  of  the  territory,  were  intended 
to  be  left  to  the  legislative  action  of  the  territorial 
assemblies,  and  to  the  regulations  which  might  be 
adopted  by  the  courts  themselves. 

3.  Claims  at  law  and  claims  in  equity  can  be 
united  in  one  action  in  the  territorial  courts,  when 
authorized  by  territorial  law. 

[No.  139.] 
Argued  Deo.  9,  187 S,       Decided  May  4,  1874. 

IN  ERROR  to  the  Supreme  C5ourt  of  the  Ter- 
ritory of  Montana. 

This  action  was  brought  in  the  district  court 
for  the  tliird  judicial  district  of  the  territory 
of  Montana,  Apr.  13,  1870,  by  John  Toombs 
against  James  Hombuckle  and  Samuel  Mar- 
shall, to  establish  an  alleged  title  to  an  appro- 
priation of  water  for  the  purposes  of  irriga- 
tion; to  restrain  the  diversion  of  said  water, 
and  for  damages  on  account  of  its  alleged  di- 
version from  the  plaintiff's  ditches.  Ju&ment 
in  the  district  court  was  for  the  plaintiff.  An 
appeal  was  taken  by  the  defendants  Jul^  29, 
1870,  to  the  supreme  court  of  the  territory, 
where  the  judgment  and  decree  below  were 
affirmed,  Jan.  16,  1871,  whereupon  the  defend- 
ants sued  out  this  writ  of  error. 

The  case  further  appears  in  the  opinion. 

Mr,  Robert  Leech,  for  plaintiffs  in  error: 

1.  This  case  was  tried  in  the  court  below,  in 
pursuance  of  an  act  of  the  legislative  assembly 
of  Montana  territory,  passed  Dec.  3,  1867. 
Legal  and  equitable  claims  were  blended  to- 
gether, and  the  case  was  tried  partly  as  an  ac- 
tion stt  law,  and  partly  as  a  proceeding  in 
chancery. 

2.  The  chief  subject-matter  of  this  suit  is  of 
chancery  jurisdiction,  requiring  equitable,  as 
distin^shed  from  legal,  relief.  It  was  tried 
by  a  jury,  as  a  case  at  common  law,  and  the 
judgment  and  decree  were  pronounced  by  the 
judge,  as  mere  conclusions  of  law  upon  the 
facts  found  by  the  jury,  and  not  as  the  result 
of  his  own  judgment  upon  evidence  submitted 
to  him,  and  contained  in  the  record. 

The  proceedings  are  wholly  erroneous,  in 
that  they  entirely  ignore  the  distinction  be- 
tween the  chancery  and  common  law  jurisdic- 
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tion,  conferred  by  Congress  upon  the  territorial 
courts  by  the  organic  act. 

13  Stat,  at  L.  85;  Dunphy  v.  Kleinschmidt, 
11  Wall.  610,  20  L.  ed.  223. 

It  distinctly  appears  by  the  record,  that  in 
this  case,  legal  and  equitable  claims  were 
blended  together,  and  that  the  cause  was  tried 
in  the  court  below,  partly  as  an  action  at  law, 
and  partly  as  a  proceeding  in  chancery.  This 
was  clearly  an  error,  as  this  court  has  repeat- 
edly decided.  The  act  of  Congress  organizing 
the  territory  of  Montana,  in  conferring  jurisdic- 
tion upon  the  supreme  and  district  courts  of 
the  territory,  makes  a  distinction  between  suits 
at  common  law  and  in  equity,  to  the  same  ef- 
fect as  is  made  by  the  laws  of  the  United  States 
in  clothing  the  Federal  courts  with  jurisdiction. 

Thompson  v.  R,  Co,  6  Wall.  137,  18  L.  ed. 
767 ;  and,  see,  Robinson  v.  Campbell,  3  Wheat. 
212;  Voonan  v.  Braley,  2  Blacl^  609,  17  L.  ed. 
281;  Bennett  v.  Butterworth,  11  How.  674; 
Payne  v.  Hook,  7  Wall.  430,  19  L.  ed  261. 

Messrs,  M.  Blair,  F,  A,  Dick  and  2^.  Wil- 
son, for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  Toombs,  the 
defendant  in  error,  against  the  plaintiffs  in  er- 
ror, in  the  district  court  of  the  territory  of 
Montana,  for  damages  caused  by  the  diversion 
of  a  stream  of  water,  by  which  the  plaintiff's 
farm  was  deprived  of  irrigation,  and  for  an  ad- 
judication of  his  right  to  the  stream  and  in- 
jimction  against  further  diversion.  The  action 
was  framed  and  conducted  in  accordance  with 
the  practice  as  established  by  the  legislative 
assembly  of  the  territory,  of  which  the  follow- 
ing are  the  material  provisions: 

''Section  1.  There  shall  be  in  this  territory 
but  one  form  of  civil  action,  for  the  enforce- 
inent  or  protection  of  private  rights  and  the 
redress  or  prevention  of  private  wrongs." 

"Sec.  2.  in  such  action,  the  party  complain- 
ing shall  be  known  as  the  plaintiff,  and  the  ad- 
verse party  as  the  defendant." 

"Sec.  38.  The  only  pleadings  on  the  part  of 
the  plaintiff  shall  be  the  complaint,  demurrer 
or  replication  to  the  defendant's  answer;  and 
the  only  pleadings  on  the  part  of  the  defend- 
ants shall  be  a  demurrer  to  the  complaint,  or  a 
demurrer  to  the  replication,  or  an  answer  to 
the  complaint.** 

"Sec.  155.  An  issue  of  fact  shall  be  tried  by 
a  jury,  imless  a  jury  trial  is  waived  or  a  refer- 
ence IS  ordered  as  provided  in  this  act." 

The  case  was  tried  by  a  jury  who  found  for 
the  plaintiff,  assessed  his  damage  at  one  dollar, 
and  decided  that  he  was  entitled  to  seventy 
inches  of  the  water.  Upon  this  verdict  the 
court  gave  judgment  and  awarded  an  injunc- 
tion as  prayed. 

The  only  errors  assigned  are  based  on  the  in- 
termingling of  legal  and  equitable  remedies  in 
one  form  of  action. 

Such  an  objection  would  be  available  in  the 
circuit  and  district  courts  of  the  United  States. 
The  process  act  of  1792  (1  Stat,  at  L.  275)  ex- 
pressly declared  l^hat  in  suits  in  equity,  and  in 
those  of  admiralty  and  maritime  jurisdiction, 
in  those  courts,  the  forms  and  modes  of  pro- 
ceeding should  be  according  to  the  principles, 
rules  and  usages  which  bel(mg  to  courts  of 
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equity  and  to  courts  of  admiralty  respectively, 
as  contradistinguished  from  courts  of  conunon 
law,  subject  to  such  alterations  and  additions 
as  the  said  courts  respectively  should  deem  ex- 
pedient, or  to  such  regulations  as  the  supreme 
court  should  think  proper  to  prescribe.  The 
Supreme  Ck>urt,  in  prescribing  rules  of  pro- 
ceeding for  those  courts,  has  always  foUcwed 
the  general  principle  indicated  by  the  law. 
Whether  the  territorial  courts  are  subiect  to 
the  same  regulation  is  the  question  which  is 
now  fairly  presented. 

In  the  case  of  Orchard  v.  Hughes,  1  Wall.  77, 

17  L.  ed.  561,  a  majority  of  this  court  was  of 
opinion  that  the  territorial  courts  were  subject 
to  the  same  general  regulations  in  e(juity  cases 
which  govern  the  practice  in  the  circuit  and 
district  courts.  That  was  the  case  of  a  fore- 
closure of  a  mortgage  in  the  territorial  court  of 
Nebraska,  and  the  court,  imder  a  territorial 
law,  not  only  decreed  a  foreclosure  and  sale  of 
the  mortgaged  premises,  but  gave  a  personal 
decree  against  the  defendant  for  the  deficiency. 
We  had  decided  in  Noonan  v.  Braley,  2  Black, 
499,  17  L.  ed.  278,  that  under  the  e<]|uity  rules 
prescribed  for  the  circuit  and  district  courts, 
such  a  decree  could  not  be  made.  The  major- 
ity of  the  court  now  applied  the  same  rule  in 
the  case  of  Orchard  v.  Hughes,  although  it  was 
653*]  decided  by  a  territorial  court.  ^Follow- 
ing  out  the  principle  involved  in  that  decision, 
we  subsequently,  in  the  case  of  Dunphy  v. 
Kleinschmidt,  11  Wall.  610,  20  L.  ed.  223,  re- 
versed a  judgment  of  the  supreme  court  of 
Montana,  on  the  groimd  that  the  case  (being  in 
nature  of  a  creditor's  bill,  filed  to  reach  property 
which  the  debtor  had  fraudulently  conveyed) 
was  a  clear  case  of  equity,  whilst  the  proceed- 
ings therein  exhibited  no  resemblance  to  equity 
proceedings,  there  bein^  a  trial  by  jury,  a  ver- 
oict  for  (£imaffes,andajudgment  on  the  verdict. 

On  a  careful  review  of  the  whole  subject  we 
are  not  satisfied  that  those  decisions  are  found- 
ed on  a  correct  view  of  the  law.  By  the  6th  sec- 
tion of  the  organic  act  of  the  territorv  of  Mon- 
tana (13  Stat,  at  L.  85)  with  which  that  of 
Nebraska  substantially  agreed,  it  was  enacted, 
"that  the  legislative  power  of  the  territory 
shall  extend  to  all  rightful  subjects  of  le^sla- 
tion  consistent  with  the  Constitution  of  the 
United  States  and  the  provisions  of  this  act." 
By  the  9th  section  it  was  provided  "that  the 
judicial  power  of  said  territory  shall  be  vested 
in  a  supreme  court,  district  courts,  probate 
courts,  and  in  justices  of  the  peace,"  and  that 
"the  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  and 
that  of  the  probate  courts  and  justices  of  the 
peace,  shall  oe  limited  by  law.  Provided,"  that 
"the  said  supreme  ana  district  courts  re- 
spectively shall  possess  chancery  as  well  as 
common  law  jurisdiction." 

Now,  here  is  nothing  which  declares,  as  the 

Srocess  act  of  1792  did  declare,  that  the  juris- 
ictions  of  common  law  and  chancery  shall  be 
exercised  separately,  and  by  distinct  forms  and 
modes  of  proceeding.  The  only  provision  is, 
that  the  courts  named  shall  possess  both  juris- 
dictions. If  the  two  jurisdictions  had  never 
been  exercised  in  any  other  way  than  by  distinct 
modes  of  proceeding,  there  would  be  sroimd  for 
supposing  that  Congress  intended  them  to  be 
exercised  in  that  way.    But  it  is  well  known 
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that  in  many  states  of  the  Union  the  two  juris- 
dictions are  commingled  in  one  form  of  action. 
And  there  is  nothing  in  the  nature  *of  [*654 
things  to  prevent  such  a  mode  of  proceeding. 
Even  in  the  circuit  and  district  courts  of  the 
United  States  the  same  court  is  invested  with 
the  two  jurisdictions,  having  a  law  side  and  an 
equity  side;  and  the  enforced  separation  of  the 
two  remedies,  legal  and  equitable,  in  reference 
to  the  same  subject-matter  of  controversy, 
sometimes  leads  to  interesting  exhibitions  of 
the  power  of  mere  form  to  retard  the  admin- 
istration of  justice.  In  most  cases  it  is  difficult 
to  see  any  good  reason  why  an  e<][uitable  right 
should  not  be  enforced  or  an  equitable  remedy 
administered  in  the  same  proceeding  by  which 
the  legal  rights  of  the  parties  are  adjudicated. 
Be  this,  however,  as  it  may,  a  consolidation  of 
the  two  jurisdictions  exists  in  many  of  the 
states,  and  must  be  considered  as  having  been 
well  known  to  Congress;  and  when  the  latter 
body,  in  the  organic  act,  simply  declares  that 
certain  territorial  courts  shall  possess  both 
jurisdictions,  without  prescribing  how  the^ 
shall  be  exercised,  the  passage,  by  the  terri- 
torial assembly,  of  a  code  of  practice  which 
unites  them  in  one  form  of  action,  cannot  be 
deemed  repugnant  to  such  organic  act. 

A  clause  in  the  13th  section  of  the  act,  how- 
ever, has  been  referred  to,  by  which  it  is  de- 
clared "that  the  Constitution,  and  all  laws  of 
the  United  States  which  are  not  locally  inap- 
plicable, shall  have  the  same  force  and  effect 
within  the  said  territory  of  Montana  as  else- 
where in  the  United  States;"  and  it  is  argu^ 
that  by  virtue  of  this  enactment,  all  regula- 
tions respecting  judicial  proceedings  which  are 
contained  in  any  of  the  acts  of  Congrress,  are 
imported  into  the  practice  of  the  territorial 
courts.  But  this  proposition  is  not  tenable. 
Laws  regulating  the  proceedings  of  the  United 
States  courts  are  of  specific  application,  and 
are,  in  truth  and  in  fact,  locally  inapplicable  to 
the  courts  of  a  territory.  There  is  a  law  author- 
izing this  court  to  appoint  a  reporter.  In  one 
sense  this  law  is  not  locally  inapplicable  to  the 
supreme  court  of  the  territory;  but  in  a  just 
sense  it  is  so.  The  law  has  a  specific  application 
to  this  court,  and  cannot  be  applied  to  the  ter- 
ritorial court  without  an  evident  misconstruc- 
tion of  the  true  meaning  'and  intent  of  [*655 
Congress  in  the  clause  of  the  13th  section  above 
referred  to.  That  clause  has  the  effect,  undoubt- 
edly, of  importing  into  the  territory  the  laws 
passed  by  Congress  to  prevent  and  punish  of- 
fenses against  the  revenue,  the  mail  service,  and 
other  laws  of  a  general  character  and  universal 
application;  but  not  those  of  specific  application. 

The  acts  of  Congress  respecting  proceedings 
in  the  United  States  courts,  are  concerned  with, 
and  confined  to,  those  courts,  considered  as 
parts  of  the  Federal  system,  and  as  invested 
with  the  judicial  power  of  the  United  States  ex- 
pressly conferred  by  the  Constitution,  and  to  be 
exercised  in  correlation  with  the  presence  and 
jurisdiction  of  the  several  state  courts  and  |^v- 
emments.  They  were  not  intended  as  exertions 
of  that  plenary  municipal  authority  which  Con- 
gress has  over  the  district  of  Columbia  and  the 
territories  of  the  United  States.  They  do  not 
contain  a  word  to  indicate  any  such  intent.  The 
fact  that  they  require  the  circuit  and  district 
courts  to  follow  the  practice  of  the  respective 
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«tate  courts  in  cases  at  law,  and  that  they  sup- 
ply no  other  rule  in  such  cases,  shows  that  they 
cannot  apply  to  the  territorial  courts.  As  be- 
fore said,  these  acts  have  specific  application 
to  the  courts  of  the  United  States,  wnich  are 
courts  of  a  peculiar  character  and  jurisdiction. 

Whenever  Ck>ngress  has  proceeded  to  organize 
a  government  for  any  of  the  territories,  it  has 
merely  instituted  a  general  system  of  courts 
therefor,  and  has  committed  to  the  territorial 
assembly  full  power,  subject  to  a  few  specified 
or  implied  conditions,  of  supplying  all  details 
of  legislation  i^ecessary  to  put  the  system  into 
operation,  even  to  the  defining  of  the  jurisdic- 
tion of  the  several  courts.  As  a  general  thing, 
subject  to  the  general  scheme  of  local  govern- 
ment chalked  out  by  the  organic  act,  and  such 
special  provisions  as  are  contained  tlierein,  the 
local  legislature  has  been  intrusted  with  the  en- 
actment of  the  entire  system  of  municipal  law, 
subject,  also,  however,  to  the  right  of  Congress 
to  revise,  alter  and  revoke  at  its  discretion.  The 
powers  thus  exercised  by  the  territorial  legis- 
656*]  latures  are  nearly  as  extensive  *as  those 
exercised  by  any  state  legislature,  and  the 
jurisdiction  of  the  territorial  courts  is  collect- 
ively co-extensive  with  and  correspondent  to 
that  of  the  state  courts — a  very  different  juris- 
diction from  that  exercised  by  the  circuit  and 
district  courts  of  the  United  States.  In  fine, 
the  territorial,  like  the  state  courts,  are  invest- 
ed with  plenary  municipal  jurisdiction. 

It  is  true  that  the  district  courts  of  the  ter- 
ritory are,  by  the  organic  act,  invested  with 
the  same  jurisdiction,  in  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States, 
as  is  vested  in  tht  circuit  and  district  courts  of 
the  United  Stated;  and  a  portion  of  each  term 
is  directed  to  be  appropriated  to  the  trial  of 
causes  arising  under  the  said  Constitution  and 
laws.  Whether,  when  acting  in  this  capacity, 
the  said  courts  are  to  be  governed  by  any  of  the 
regulations  affecting  the  circuit  and  district 
courts  of  the  United  States,  is  not  now  the  ques- 
tion. A  large  class  of  cases  within  the  juris- 
diction of  the  latter  courts  would  not,  under 
this,  clause,  come  in  the  territorial  courts, 
namely :  those  in  which  the  jurisdiction  depends 
on  the  citizenship  of  the  parties.  Cases  arising 
under  the  Constitution  and  laws  of  the  United 
States  would  be  composed  mostly  of  revenue, 
admiralty,  patent  and  bankruptcy  cases,  prose- 
cutions for  crimes  against  the  United  States, 
and  prosecutions  and  suits  for  infractions  of 
the  laws  relating  to  civil  rights  under  the 
XlVth  and  XVth  Amendments.  To  avoid  ques- 
tion and  controversy  as  to  the  modes  of  pro- 
ceeding in  such  cases,  where  not  already  set- 
tled by  law,  perhaps  additional  legislation 
would  be  desirable. 

From  a  review  of  the  entire  past  legislation 
of  Congress  on  the  subject  under  consideration, 
our  conclusion  is,  that  the  practice,  pleadings 
and  forms  and  modes  of  proceeding  of  the  terri- 
torial courts,  as  well  as  their  respective  juris- 
dictions, subject,  as  before  said,  to  a  few  ex- 
press or  implied  conditions  in  the  organic  act 
itself,  were  intended  to  be  left  to  the  legislative 
action  of  the  territorial  assemblies,  and  to  the 
regulations  which  might  be  adopted  by  the 
courts  themselves.  Of  course,  in  case  of  any 
657*1  difficulties  arising  out  of  "this  state  of 
things,  Congress  has  it  in  its  power  at  any 
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time  to  establish  such  regulations  on  this,  as 
well  as  on  any  other,  subject  of  legislation^  as 
it  shall  deem  expedient  and  proper. 
The  judgment  is  a/firmed. 

Dissenting,  Mr.  Justice  ClilTord* 

Mr.  Justice  DaTis  and  Mr.  Justice  Strong* 
dissenting  (entitled  in  this  and  the  two  follow- 
ing cases) :  We  dissent  from  the  judgment  in 
these  ca8«a  for  the  reason  that  this  court  has 
several  times  decided  that  claims  at  law  and 
claims  in  equity  cannot  be  united  in  one  action 
even  in  the  territorial  courts.  And  we  think, 
if  a  chanee  in  the  rule  is  to  be  made,  it  should 
be  made  by  Congress. 

Chief  Justice  Waite  did  not  sit  in  this  case 
and  took  no  part  in  the  decision. 


LEWIS  H.  HERSHFIELD  et  al,,  Appis., 

V. 

JOSEPH  GRIFFITH  et  al. 

(See  S.  C.  18  Wall.  657-659.) 

Practice  in  territorial  courts — equitable  relief. 

1.  In  a  territory,  whm  authorized  by  Its  law,  a 
case  of  equity  jurisdiction  may  be  tried  by  a  jury 
as  an  action  at  law. 

2.  Equitable  as  well  as  legal  relief  may  be  pur. 
sued  by  the  form  of  action  prescribed  by  the  ter* 
ritorlal  legislature. 

[No.  208.] 
Submitted  Jan.  27, 1874,    Decided  Mai/  ^  187^ 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
This  action  was  commenced  by  Griffith  and 
Thompson,  in  the  third  judicial  district  court 
of  Montana  territory,  against  Starr  &  Herman, 
to  foreclose  a  mortgage  on  a  quartz  mill.  Starr, 
only,  filed  an  answer  denying  the  allegations  of 
the  complaint.  Subsequently,  the  present  ap- 
pellants filed  a  petition  to  intervene,  alleging 
that  the  defendants  were  largely  indebted  to 
them,  and  that  they  had  executed  and  delivered 
to  the  petitioners  a  deed  of  the  property  de- 
scribed in  the  complaint,  and  asked  that  they 
might  be  declared  to  be  the  prior  incumbrancers 
.of  the  premises.  The  complainants  filed  an  an- 
swer to  the  petition  of  the  interveners,  denying 
the  allegation.  The  case  was  submitted  for 
trial  by  a  jury,  under  directions  by  the  court 
to  answer  the  second  interrogatory  submitted, 
and  also  to  find  a  general  verdict  between  the 
plaintiffs  and  the  interveners,  the  defendants 
setting  up  no  claim  in  this  suit,  leaving  the 
matter  to  the  plaintiffs  and  the  interveners  to 
settle  between  themselves.  The  jury  found  for 
the  plaintiffs,  and  a  decree  having  been  en- 
tered, Hershfield  and  Hanauer  appealed  to  the 
supreme  court  of  the  territory,  where  the  de- 
cree was  affirmed.  They  then  brought  the  case 
to  this  court  and  assigned  for  error : 

1.  The  submission  of  the  special  interroga- 
tories and  the  cause,  the  subject-matter  where- 
of was  one  of  equitable  jurisdiction,  to  a  jury 
for  trial. 

2.  The  entry  of  said  decree  on  the  findings 
of  said  jury,  and  not  as  the  result  of  the  chan- 
cellor's own  judgment. 

3.  The  blending  of  common  law  and  equity 
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proceedings  in  the  trial  and  conduct  of  said 
cause. 

4.  The  remanding  of  the  jury  with  instruc- 
tions to  find  a  general  verdict  between  the 
plaintiffs  and  the  interveners. 

6.  The  entry  of  said  decree  in  favor  of  ap- 
pellees, by  which  their  claim  was  preferred  to 
appellants'. 

Mr,  Lyman  Tminliiilly  for  appellants: 

The  questions  in  this  case  I  believe  to  have 
been  settled  by  Dunphy  v.  Kleinsohmidt,  11 
Wall.  610,  20  L.  ed.  223.  See,  also,  section  13, 
Organic  Act  Establishing  the  Territory  of  Mon- 
tana, 13  Stat,  at  L.  91;  also,  same  act,  sec.  9; 
Bennett  v.  Butterworth,  11  How.  669;  Robin- 
son V.  Camphellf  3  Wheat.  212;  Noonan  v. 
Braley,  2  Black,  500,  17  L.  ed.  278;  Thompson 
V.  R.  Co.  6  Wall.  135,  18  L.  ed.  765. 

Messrs,  J.  Hnbley  Ashton  and  If.  Wil- 
Boikf  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court. 

The  only  point  made  in  this  case  is,  that  be- 
ing one  of  equity  jurisdiction  it  was  tried  by 
jury  as  an  action  at  law.  This  being  so  it  would 
seem  that,  under  the  Vllth  article  of  Amend- 
ments to  the  Constitution,  it  should  have  been 
removed  by  writ  of  error  and  not  by  appeal. 
659*]  But  that  aside,  *we  have  just  decided 
in  Homhuckle  v.  Toombs,  ante,  966,  that  equit- 
able as  well  as  legal  relief  may  be  pursued  by 
the  form  of  action  prescribed  by  the  territorial 
legislature.  There  is  no  complaint  that  this 
was  not  done,  or  that  substantial  justice  was 
not  administered  between  the  parties. 

Judgment  affirmed. 

Dissenting,  Mr.  Justice  CUff ord,  Mr.  Justice 
Davis  and  Mr.  Justice  Strons. 
[See  opinion,  ante,  968.] 


ANDREW  J.  DAVIS,  Plff.  in  Err^ 

V, 

JOHN  BILSLAND. 

(See  S.  C.  18  Wall.  659-661.) 

Joinder  of  actions  in  territorial  courts — me- 
chanid*s  lien,  how  enforced — Montana  law. 

1.  In  a  territory,  when  authorized  by  its  law. 
there  may  be  a  Joinder  in  one  suit  of  an  action  of 
assumpsit  for  work  and  labor,  with  a  chancery 
proceeding  to  foreclose  the  equity  of  redemption. 

2.  The  claim  of  a  mechanic  for  a  statutory  lien 
can  be  enforced  by  an  assignee  by  a  suit  in  his  own 
name,  by  civil  practice  act  of  Montana. 

3.  J3y  the  law  of  Montana,  liens  secured  to  the  me- 
chanics and  material-men  have  precedence  over  all 
other  incumbrances  put  upon  the  property  after 
the  commencement  of  the  building. 

[No.  141.1 
Argued  Deo,  10,  1873.      Decided  May  4,  1874* 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
The  case  is  stated  by  the  court. 
Messrs.  Robert  I«eeol&  and  Enooh  Tot- 
ten,  for  plaintiff  in  error. 


Noie. — When  a  lien  or  right  to  a  lien  is  assign- 
able. 

A  laborer's  statutory  Hen  is  assignable.  Murphy 
V.  Adams,  71  Me.  113,  36  Am.  Rep.  299. 

The  weight  of  authority  and  reasoning  Is  in 
18  Wall. 


Messrs.  J.  Hnbley  Ashton  and  N,  Wilson, 
for  defendant  in  error. 

*Mr.  Justice  Bradley  delivered  the  [*661 
opinion  of  the  court: 

This  was  a  proceeding  in  the  territorial  dis- 
trict court,  to  enforce  a  mechanic's  lien  against 
the  International  Hotel,  in  the  town  of  Helena, 
Montana,  and  the  lot  (m  which  it  is  situated,  by 
a  sale  of  the  same  to  pay  the  plaintiff's  claim 
and  to  foreclose  the  liens  and  claims  of  all 
other  parties.  The  building  of  the  hotel  was 
commenced  as  early  as  May  21,  1869,  and  one 
McKillican  was  employed  by  the  owner  to  work 
upon  it  as  foreman  from  the  8th  of  May  to  the 
13th  of  November,  and  for  this  labor  became 
entitled  to  the  sum  of  $1,242^0.  He  duly  filed 
his  lien,  and  afterwards  assigned  his  claim  to 
the  plaintiff,  Bilsland,  the  now  defendant  in  er- 
ror. Bilsland  himself  was  employed  on  the 
building  as  a  carpenter  from  July  to  November, 
1869,  and  duly  filed  his  lien  for  $742.87^,  the 
amount  due  to  him.  On  the  9th  of  Jime,  1869, 
after  the  building  was  commenced,  the  defend- 
ant, Davis,  now  plaintiff  in  error,  alleges  that 
he  loaned  to  the  owner  of  the  property  $6,792 
and  received  as  security  therefor,  a  mortgage 
on  the  property,  which  was  duly  filed  for  rec- 
ord on  the  same  day.  He  contended  that  he 
was  entitled  to  priority  of  payment  over  the 
claims  of  McKillican  and  Bilsland. 

The  court,  a  jury  being  waived,  rendered  a 
decree  in  favor  of  the  plaintiff  for  his  own 
claim  and  for  that  which  was  assigned  to  him 
by  McKillican,  and  directed  a  sale  of  the  prop- 
erty to  pay  the  plaintiff  in  preference  to  other 
parties,  Davis  among  the  number.  This  decree 
being  appealed  to  the  supreme  court  of  the  ter- 
ritory, was  substantially  affirmed,  and  is  now 
before  us  on  a  writ  of  error. 

The  plaintiff  assigns  three  errors: 

First.  That  the  action  is  a  joinder  in  one 
suit  of  an  action  of  assumpsit  for  work  and 
labor,  with  a  chancery  proceeding  to  foreclose 
the  equity  of  redemption. 

This  gro\md  of  objection  having  been  already 
fully  considered  in  tne  case  of  Hombuokle  v. 
Toombs,  ante,  966,  needs  no  further  discus- 
sion. 

Second.  That  the  claim  of  a  mechanic  for  a 
statutory  lien  cannot  be  enforced  by  an  assignee 
by  a  suit  in  his  own  name. 

In  answer  to  this  objection,  it  is  sufficient  to 
refer  to  the  4th  section  of  the  civil  practice  act 
of  Montana,  which  provides  that  actions  shall 
be  prosecuted  in  the  name  of  the  real  party  in 
interest.  McKillican  had  completed  his  claim 
by  filing  his  lien  before  assigning  it  to  the 
plaintiff.  It  was  perfectly  lawful  for  him  to 
assign  his  claim.  It  was  not  against  any  prin- 
ciple of  public  policy  to  do  so.  When  assigned, 
the  claim  really  belonged  to  the  plaintiff,  and 
according  to  the  Ck>de  he  was  the  proper  person 
to  bring  suit  upon  it. 

Third.  The  third  error  assigned  is,  that  the 
mortgage  of  the  defendant  was  entitled  to  prior- 
ity over  the  claims  of  the  plaintiff,  which  were 
not  filed  till  November,  1869,  and  Bilsland  did 

favor  of  the  assignability  of  the  lien  of  a  mechanic 
and  the  right  of  the  assignee  to  assert  his  claim  in 
the  same  manner  and  to  the  same  extent  that  the 
mechanic  could.  Kerr  v.  Moore,  54  Miss.  286 ;  Tut- 
tle  V.  Howe,  14  Minn.  150 ;  Laege  v.  Bossieux,  15 
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not  commence  work  until  after  tke  mortgage 
was  given. 

The  8th  section  of  the  mechanic's  lien  law 
of  Montana  is  as  follows : 

"Sec.  8.  The  liens  for  work  or  labor  done, 
or  things  furnished,  as  specified  in  this  act, 
shall  have  priority  in  the  order  filing  accounts 
thereof,  as  aforesaid,  and  shall  be  preferred  to 
all  other  liens  and  incumbrances  which  may  be 
attached  to  or  upon  the  building,  erection  or 
other  improvement,  and  to  the  land  upon  which 
the  same  is  situated,  to  the  extent  aforesaid,  or 
either  of  tuem,  made  subsequent  to  the  com- 
mencement of  said  building,  erection  or  other 
improvement. " 


>» 


This  language  is  unambiguous.  The  lieu 
secured  to  the  mechanics  and  material-men 
have  precedence  over  all  other  incumbrances 
put  upon  the  property  after  the  commencement 
of  the  building.  And  this  is  just.  Why  should 
a  purchaser  or  lender  have  the  benefit  of  the 
labor  and  materials  which  go  into  the  property 
and  give  it  its  existence  and  value?  At  aU 
events  the  law  is  clear,  and  the  decree  was 
right. 

Decree  affirmed. 

Dissenting,  Mx.  Justice  CUflordy  Mr.  Justice 
Davis  and  Mr.  Justice  Stroms* 
[See  opinion,  ante,  968.] 


Gratt.  88 ;  The  Hull  of  a  New  Ship,  Dav.  199 ;  The 
Sarah  J.  Weed,  2  liow.  656 ;  Kneeland  on  Mech*s 
Liens,  20,  21,  22. 

Mechanic's  Hen  is  subordinate  to  vendor's  lien 
for  unpaid  purchase  money.  Gillespie  v.  Bradford, 
7  YeTg.  168,  27  Am.  Dec.  494 ;  Rhea  v.  Allison,  3 
Head,  180. 

The  riffht  to  acquire  a  lien  is  a  personal  one.  it 
is  given  for  the  personal  protection  of  the  one  who 
performs  the  worlE  or  furnishes  the  materials.  An 
assignee  of  a  contract  who  completes  the  work  be* 
gun  under  it,  is  not  therefore  entitled  to  file  a  lien 
for  worlE  done  before  the  assignment,  unless  the 
assignment  is  made  for  the  benefit  of  the  assignor, 
and  to  be  held  as  his  agent  so  that  the  right  to  a 
lien  mav  be  preserved.  ITitzgerald  v.  First  Pres. 
Ch.  1  Mich.  (N.  P.)  243 :  Pearsons  v.  TinlEer.  36 
Me.  384 ;  Boberts  v.  Fowler.  3  B.  D.  Smith,  632 : 
Bollins  V.  Cross,  45  N.  Y.  766 ;  Caldwell  v.  Law- 
rence, 10  Wis.  332:  Daubigny  v.  Duval,  5  Tenn. 
604  :  Urguehart  v.  Mclver,  4  Jo.  102 ;  McCombie  v. 
Davlea,  7  Bast,  5. 
970 


In  Maryland  the  contract  and  right  of  ilea  may 
be  assigned,  where  the  statute  is  sUent  en  the  suth 
Ject.     Crawford  v.  Seversou,  5  Gill.  443. 

An  assignee  may  flel  lieu  in  name  of  his  assignor 
and  afterwards  foreclose  lien  in  his  own  name  or 
in  the  name  of  the  assignor.  Palmer  v.  Merrill,  6 
Cush.  282 ;  Hallahan  v.  Herbert,  11  Abb.  Pr.  N.  8. 
326. 

The  lien  of  a  material-man  is  assignable.  The 
Boston,  Blatchf.  &  H.  309. 

The  assignment  of  a  claim  under  a  maritime  lien 
devests  the  lien.  The  Champion,  1  Am.  L.  T.  Rep. 
N.  S.  493. 

The  lien  of  seamen  for  wages  is  not  assignable. 
Jjogan  V.  The  ^oiian,  1  Bond,  267 ;  Rush  v.  The 
Freestone,  2  Bond,  235. 

The  assignment  of  a  claim  for  salvage  or  towage 
devests  the  lien  originally  existing  in  favor  of  the 
»arty  rendering  the  service.  Sturtevant  v.  The 
»rge  Nich6iau%  Newb.  449. 
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NOTE. 


The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  ofBcial 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 

ABBREVIATIONS. 

P.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  ntimber  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  sucli  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
*ViP  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  m  a  large 
proportion  of  cases  the.  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,'  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  dafte  of  the  preparation 
•f  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 

Atl.  Atlantic  Reporter,  So.  Southern  Reporter, 

Pac.  Pacific  Reporter,  S.  E.  Southeastern  Reporter, 

N.  E.  Northeastern  Reporter,  S.  W.  Southwestern  Reporter, 

N.  W.  Northwestern  Reporter,  S.  Ct.  Supreme  Court  Reporter. 

We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 

EprroB. 

U.  S.  Notes  18  Wallace,  21  L.  ed.  970—86  p. 


18  Wall.  6-60  Notes  on  U.  S.  Beporte.  140 

emment  Glted«  by  way  of  analogy,  in  Stoats  t.  Brown,  5  Dill. 
448»  F.  O.  18,506,  holding  school  lands  situated  In  one  State,  but 
owned  by  another,  are  not  taxable  by  former. 

Taxation. —  A  State  tax  which  remotely  affects  the  efficient  ezer- 
ciss  of  a  Federal  power  is  not  for  that  reason  alone  inhibited  by 
the  Ctonstitntion,  p.  80. 

Principle  applied  in  Ficklsn  t.  Shelby  Ck>.  Tax  Dist.  140  U.  8 
88,  88  Lb  607,  12  a  Ot  8U,  holding  tax  oo  commercial  agents  in 
county  not  in  conflict  with  commerce  power;  Smyth  t.  Ames,  109 
U.  a  921,  42  L.  840,  18  8.  Ot  424,  State  may  fix  rates  te  bs  charged 
by  railroad  passing  through  it;  Pullman's  Palace-Oar  Go.  v. 
Twombly,  28  Fed.  602,  holding  Pullman  cars  not  exempt  because 
used  in  interstete  commerce;  Osborne  t.  Stete,  88  Fla.  200,  89  Am. 
St  Bep.  125,  14  So.  000,  25  L.  B.  A.  182,  holding  licMise  tax  on  ez- 
prsss  companies  not  in  conflict  with  commerce  power;  New  Orleans 
T.  Bdipse  Tow-Boat  Ck>.,  88  La.  Ann.  650,  89  Am.  Bep.  282,  holding 
tax  oo  tewboate  not  regnlation  of  commerce 

Oonstitational  law. —  The  limitetions  and  implied  prohibitions  in 
the  Oonstitution  must  not  be  extended  so  far  as  to  destroy  the 
necessary  powers  of  the  State  or  prevent  their  efficient  exercise. 
P-  81. 

Taxation. —  The  exemption  of  Federal  agencies  from  State  taxa- 
tioo  depends  solely  upon  the  effect  of  the  tax  —  whether  it  deprives 
them  of  power  to  serve  the  government  as  intended.  A  tax  upon 
the  property  of  a  railroad  employed  by  the  government  has  no  such 
necessary  effect,  p.  86. 

Oited  and  followed  in  Western  Union  TeL  Cto.  v.  Massachusetts, 
125  U.  a  548,  81  U  708,  8  S.  Ot  964,  holding  Stete  may  tax  prop- 
erty of  telegraph  company  transmitting  government  messages; 
Beagan  v.  Mercantile  Trust  Co.,  154  U.  S.  415,  88  L.  1029,  14  S.  Ct. 
1060,  railroad  operating  in  Stete  is  subject  to  control  of  commission; 
Oentral  Pac  B.  B.  v.  California,  102  IJ.  8.  U9,  125,  40  L.  912,  914. 
16  *&.  Ot  T76,  778,  Huntington  v.  Central  Pac  B.  B.,  2  Sawy.  505. 
F.  a  6,911,  Sante  Clara  B.  B.  Tax  Case,  9  Sawy.  173,  18  Fed.  3SS). 
Stete  T.  Oentral  Pac.  B.  B.,  10  Nev.  58,  and  Wisconsin,  etc.  B.  Co. 
V.  Taylor  Co.,  52  Wis.  53,  8  N.  W.  834,  all  holding  railway  property 
taxable,  whether  franchise  from  Federal  or  Stete  government: 
Union  Pac  B.  B.  v.  Pottewattemie  Co.,  4  DilL  499,  F.  O.  14,384. 
Louisville  Bridge  Oo.  v.  Louisville,  81  Ky.  198,  and  Bridge  Co.  v. 
Pt  Pleasant  82  W.  Va.  882,  9  S.  B.  232,  all  holding  Stete  may  tax 
railway  bridges;  Union  Pac  B.  B.  v.  Burlington,  etc,  B.  B.,  1  Me- 
Oimry,  467,  8  Fed.  Ill,  holding  railway  property  subject  to  Stete 
power  of  eminent  domain;  Pullman's  Palace-Car  Co.  v.  Twombly. 
28  Fed.  664,  Pullman  cars  not  exempt  because  used  in  interstete 
commerce;  Western  Un.  TeL  Co.  v.  New  York,  88  Fed.  560,  3  L.  B.  A. 
464,  State  may  comp^  telegraph  companies  to  place  wires  in  cities 
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ondeiiTOiiiid;  Macon  t.  Macon  Sav.  Bank,  60  Ga.  187,  holding  tax 
on  property  li  not  tax  on  bank  franchlBe;  Cosier  t.  McMillan,  22 
Mont  489,  56  Pac.  966,  and  Moore  t.  Brason,  —  Wyo.  — ,  61  Pac. 
875,  876,  both  holding  stock  of  Indian  post-trader  subject  to  State 
taxation;  First  Nat  Bank  t.  Peterborough,  56  N.  H.  42,  49,  22 
Am.  Rep.  422,  430,  and  State,  etc.,  Nat  Bank  y.  Mayor,  etc.,  New- 
ark, 89  N.  J.  L.  882,  383,  both  holding  national  bank  stock  subject  to 
State  taxation.  Approved  obiter  In  United  States  v.  Union  Pac  R. 
R.,  98  U.  8.  619,  i25  L.  156,  and  Southern  Pac.  Oo.  v.  Board  R.  R. 
Gommrs.*  71  Fed.  439.    See  also   note,  27  Am.  St  Rep.  560. 

limited  In  Oovlngton  Oity  Nat  Bank  t.  CoTlngton,  21  Fed.  489, 
holding  State  can  tax  property  of  national  bank  only  when  per- 
mitted by  Congress.  Distinguished  in  United  States  Trust  Co.  v. 
Atlantic,  etc.,  R.  R.,  8  N.  Mex.  680,  47  Pac  726,  Congress  haying. 
In  granting  land  to  railroad,  exempted  it  from  taxation. 

Taxation, —  A  tax  upon  the  operation  of  a  Federal  agency  Is  a 
direct  obstruction  to  the  exercise  of  Federal  powers,  p.  87. 

Cited  and  principle  applied  in  California  y.  Central  Pac.  R.  R., 
127U.  &41,82Ii.l58,8aCt  1081,  and  Santa  Benito  Co.  y.  Booth- 
em  Pac  R.  R.,  77  CaL  521,  522,  19  Pac  828,  829,  both  holding  State 
cannot  tax  franchise  granted  by  Federal  goyemment;  Common- 
wealth y.  Smith,  92  Ky.  45,  86  Am.  St  Rep.  582,  17  S.  W.  189,  where 
tax  on  poles  and  wire  used  by  telegraph  company  held  tax  on 
business.  Cited  obiter  in  State  y.  Thomas  Cruse  Say.  Bank,  21 
Mont  87,  52  Pac  786,  45  L.  R.  A.  76a 

Taxation. —  By  the  statutes  of  Nebraska  the  unorganized  territory 
west  of  Lincoln  county,  and  the  unorganized  county  of  Cheyenne 
are  attached  to  Uncoln  county  for  Judicial  and  revenue  purposes; 
accordingly,  that  county  could  properly  leyy  taxes,  p.  87. 

Cited  and  followed  in  Thomas  y.  Oay,  169  U.  &  277,  42  L.  745,  18 
a  Ct  845,  holding  territory  may  authorize  county  to  tax  property 
In  unorganized  district  adjacent  thereto. 

Miscellaneous. —  Bir.  Justice  Bradley's  discussion  of  cases  referred 
to  incidentally  in  Central  Pac  R.  R.  y.  California,  162  U.  8.  122, 
40  L.  918,  16  8.  Ot  777.  Cited  erroneously  in  Price  y.  Foreman, 
12  Fed.  803. 

18  WaM.  51-57,  21  L.  814,  THE  SAPPHIRE. 

CoUisioii. —  Rule  that  where  both  colliding  yessels  are  at  fttnlt, 
the  losses  are  to  be  aggregated  and  divided  between  them,  applies 
only  where  both  have  been  injured,  p.  56. 

Followed  in  The  Steamship  Oregon,  14  Sawy.  466,  45  Fed.  71, 
applying  rule  where  yessels  damaged  in  unequal  degrees. 

Collidon.—  If  one  vessel  in  fault  has  sustained  no  injury  it  Is 
liable  for  half  the  damages  sustained  by  the  other,  although  that 
other  was  also  at  fault,  p.  56. 
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Cited  in  The  North  Star,  106  U.  8.  22,  27  L.  08,  1  a  Ct  46.  a  fim- 

ilar  case. 

Admiralty. —  An  owner  of  a  vessel  libelled  for  collision  In  which 
both  were  at  fault,  in  order  to  render  his  damages  available  as 
set-off,  should  allege  such  damages  by  cross-bill  or  answer,  p.  56. 

Principle  applied  In  The  Pennsylvania,  12  Blatchf.  68,  F.  O. 
10,951,  holding  answer  may  be  amended  to  show  damages;  The 
Reuben  Doud,  9  Hiss.  466,  468,  469,  470,  3  Fed.  627,  528.  529,  530, 
and  Glllingham  v.  Oharleston  Tow-Boat,  etc.,  Co.,*  40  Fed.  651,  hold- 
ing cross-bill  unnecessary  if  fact  shown  in  answer.  Approved 
obiter  In  The  North  Star,  106  U.  S.  27,  27  L.  95,  1  8.  Ct  50. 

Admiralty. —  LIbellee  cannot  set  off  damages,  sustained  by  bis 
vessel  in  collision,  for  first  time  on  appeal,  p.  56. 

Admiralty. —  Costs  are  entirely  in  the  discretion  of  the  court, 
p.  57. 

Cited  and  foUowed  in  Du  Bois  v.  Kirk,  158  U.  S.  67,  89  L.  899, 
15  S.  Ct  732.  holding  appeal  will  not  lie  from  decree  for  costs;  The 
Steamboat  City  of  Hartford,  7  Ben.  511,  F.  C.  2,750,  allowing  costs 
to  prevailing  party;  The  Pennsylvania,  15  Fed.  817,  818,  The  Her- 
cules, 20  Fed.  205,  and  The  E.  A.  Shores,  79  Fed.  988,  all  asserting 
power  of  court  to  apportion  costs.  Cited  obiter  in  Vanderbilt  v. 
Reynolds,  16  Blatchf.  88,  89,  90,  91,  F.  a  16,839. 

18  Wall.  57-71,  21  L.  798,  WBBBR  v.  BOARD  HARBOR  COMMRS. 

Navigable  waters. —  A  riparian  proprietor  has  right  of  access  to 
the  part  of  the  stream  fronting  his  land,  and  may  construct  a  wharf 
or  pier  projecting  Into  it,  subject  to  such  general  regrulatlons  as  the 
legislature  may  prescribe  for  the  public  protection,  pp.  64,  65. 

Cited  and  followed  In  Illinois  Cent  R.  R.  v.  Illinois,  146  U.  S.  435, 
36  L.  1036,  13  8.  Ct  111,  holding  railroad  may  construct  tracks  over 
lake  bed  If  navigation  not  Impaired;  Willow  River  Club  v.  Wade, 
100  Wis.  115,  76  N.  W.  281,  42  L.  R.  A.  329,  and  n.,  asserting  public 
right  to  fish  in  navigable  stream.  Cited  obiter  in  Providence  Steam- 
Engine  Co.  v.  Providence,  etc,  8.  8.  Co.,  12  R.  I.  366,  34  Am.  Rep. 
664,  discussing  cases. 

Navigable  waters. —  In  some  States,  by  legislation  or  usage,  a 
proprietor  of  land  fronting  on  the  sea  or  an  arm  thereof,  may  con- 
struct a  wharf  or  pier  extending  to  the  point  of  navigation,  p.  65. 

Cited  and  followed  ha  Potomac  Steamboat  Co.  v.  Potomac,  etc., 
Co.,  109  U.  8.  682,  27  L.  1074,  3  8.  Ct  451,  holding  rule  applicable  In 
Maryland;  Case  v.  Loftus,  14  Sawy.  219,  39  Fed.  734,  5  L.  R.  A.  6^, 
in  Oregon. 

Navigable  waters. —  At  common  law  title  to  the  shore  and  land 
ander  tidewaters,  is  in  the  sovereign,  and  an  erection  thereon, 
without  license,  is  a  purpresture,  p.  65. 
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Cited  and  principle  applied  in  Van  Dolsen  v.  New  Tork,  21 
Blatchf.  458,  17  Fed.  819,  holding  riparian  owner  cannot  erect  bulk- 
head injuring  adjoining  owner's  rights;  State  ▼.  Black  Biver,  etc., 
Co.,  82  Fla.  98,  13  So.  644,  21  L.  B.  A.  193,  holding  purpresture  is 
not  necessarily  nuisance;  Bevell  v.  People,  177  111.  488,  69  Am.  St 
Bep.  268,  52  N.  E.  1059,  43  L.  B.  A.  796,  may  be  abated,  although  not 
nuisance;  State  ▼.  Tower,  84  Me.  445,  24  Atl.  899,  and  Commonwealth 
T.  Manchester,  152  Mass.  242,  23  Am.  St  Bep.  831,  25  N.  B.  117,  9 
L.  B.  A.  241,  holding  State  may  regulate  taking  of  fish  in  tide 
waters;  State  v.  White  Oak  Biver  Corp.,  Ill  N.  C.  663,  16  S.  E.  332. 
holding  obstruction  of  navigable  stream  by  logs  is  nuisance;  Morse 
T.  O'Connell,  7  Wash.  119,  34  Pac.  427,  holding  riparian  owner  cannot 
enjoin  use  of  tide  lands  fronting  his  land.  Cited  in  discussion, 
obiter,  in  Shiyely  v.  Bowlby,  152  U.  S.  14,  40,  41,  38  L.  337,  346,  14 
S.  Ct  553,  568.  See  notes  on  this  subject  in  53  Am.  St.  Bep.  291, 
292,  298,  69  Am.  St  Bep.  274. 

Kavigable  waters. —  Upon  admission  of  California  absolute  title 
to  lands  under  tide  waters  within  her  limits  passed  to  the  State, 
p.  66. 

Cited  and  applied  as  follows:  McCready  v.  Virginia.  94  XJ.  S.  394, 
24  L.  248,  holding  State  may  appropriate  tide  waters  for  cultivation 
of  fish;  Shively  v.  Bowlby,  152  U.  S.  28,  30,  49,  38  L.  342,  349.  14  S. 
Ct  558,  559.  566  (affirming  S.  C,  22  Or.  424,  30  Pac.  159),  and  Niles 
T.  Cedar  Point  Club,  175  U.  S.  308,  aflirming  S.  C,  85  Fed.  50.  54 
U.  S.  App.  679,  holding  grantee  from  United  States  takes  only  to 
high-water  mark;  Prosser  v.  Northern  Pac.  B.  B.,  152  U.  S*  G4,  38  L. 
356,  14  S.  Ct  530,  holding  State  may  empower  commissioners  to 
establish  harbor  lines;  Tripp  v.  Spring,  5  Sawy.  213,  F.  C.  14,180, 
holding  government  cannot  change  high- water  mark  once  fixed; 
State  V.  Illinois  Cent  B.  B.,  33  Fed.  755,  holding  State  could  dele- 
gate power  to  erect  wharves  to  railroad;  Pacific  Gas-Imp.  Co.  v. 
Ellert,  64  Fed.  436,  438,  439,  holding  State  may  dedicate  tide  lands 
for  streets;  Cobum  r.  San  Mateo  Co.,  75  Fed.  527,  holding  Mexican 
grant  bounded  by  tide  water  went  only  to  high-water  mark;  Le 
Boy  V.  Dunkerly,  64  Cal.  455,  holding  city  could  not  give  title  to 
water  lots;  Buge  v.  Apalachicola  Oyster,  etc..  Co.,  25  Fla.  670,  6 
So.  491,  holding  dedication  to  city  for  public  park  on  bay  could  not 
include  submerged  land;  People  v.  Kirk,  162  111.  149,  53  Am.  St  Bep. 
282,  45  N.  B.  834,  holding  legislature  may  authorize  extension  of 
driveway  over  shores  of  Lake  Michigan;  Bowlby  v.  Shively,  22  Or. 
426,  30  Pac.  159,  and  Lewis  v.  Portland.  25  Or.  159,  42  Am.  St.  Bep. 
781,  35  Pac  261.  22  L.  B.  A.  741,  asserting  right  of  State  of  Oregon 
to  dispose  of  lands  under  navigable  rivers;  dissenting  opinion  in 
Cooley  V.  Golden,  117  Mo.  56,  23  S.  W.  108,  21  L.  B.  A.  308,  holding, 
with  majority,  that  United  States  could  not  grant  land  under  Mis- 
souri river;  dissenting  opinion  in  Bridge  Co.  v.  United  States,  105 
U.  8.  490,  26  L.  1160,  majority  holding  maintenance  of  bridge  over 
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BATlgaMe  rlTcr  unlawful,  notwithstanding  State  authorization;  dis- 
senting opinion  in  Illinois  Cent  B.  B.  ▼.  Illinois,  146  U.  S.  465,  86 
L.  1047,  18  a  Ot  123,  majority  asserting  right  of  railroad  to  use 
lake  shore  if  public  right  not  impaired.  Approved  obiter  in  Hardin 
y.  Jordan,  140  U.  8.  881,  85  L.  488,  11  8.  Ct  812.  Affirmed  obiter, 
but  criticised  in  Oase  ▼.  Lof tus,  14  8a wy.  215,  89  Fed.  731,  5  L.  B. 
A.  686. 

Distinguished  in  8an  Frandsco  t.  Le  Roy,  188  U.  8.  670,  84  L. 
1101,  11  8.  Gt  368,  and  Knight  y.  United  States  Land  Assn.,  142 
U.  &  188,  185,  85  L.  982,  12  S.  Gt  264,  265,  tMth  holding  rule  inap- 
plicable where  land  previously  granted  by  Mexico.  Limited  in  Oak- 
land y.  Oakland  Water-Front  Co.,  118  CaL  207,  50  Pac  294,  holding 
State  cannot  grant  submerged  land  without  reserving  right  of  ac- 
cess; Sullivan  y.  Richardson,  88  Fla.  181,  186,  14  So.  713,  715,  hold- 
ing Florida  acquired  title  subject  to  certain  grants  of  use  by  Span- 
ish governor. 

VaTlgable  waters.— A  riparian  owner  on  San  Francisco  bay  has 
BO  right  to  wharf  out,  and  if  he  does  so  the  State  may  remove  the 
structure  or  destroy  its  use  by  other  harbor  improvements,  p.  67. 

Cited  and  followed  in  Turner  v.  People's  Ferry  Co.,  22  Blatchf. 
276,  277,  21  Fed.  94.  95,  holding  private  owner  cannot  enjoin  erec- 
tion of  ferry  slips  authorized  by  State;  Bisenbach  v.  Hatfield,  2 
Wash.  248,  248,  26  Pac  540,  542,  12  L.  R.  A.  637,  640,  and  n.,  hold- 
ing riparian  ovmer  cannot  sue  to  enjoin  erection  of  wharves.  Cited 
in  discussion,  obiter,  in  Shively  v.  Bowlby,  152  U.  8.  29,  38  L.  342,  14 
8.  Ot  559,  and  State  v.  Black  River,  etc,  Co.,.  82  Fla.  95,  18  So. 
644,  21  U  R.  A.  194. 

Discussed  and  distinguished  in  dissenting  opinion  in  Bisenbach  v. 
Hatfield,  2  Wash.  263,  265,  276,  26  Pac.  547,  551,  12  L.  R.  A.  645,  646, 
649,  and  n.    See  majority  opinion,  supra. 

Limitation  of  actions. —  Term  **  shall  have  accrued,"  in  statute, 
construed  to  mean  "shall  have  existed,''  p.  68. 

Cited  and  approved  in  Moore  v.  Miller,  48  Fed.  849,  holding  State's 
title  barred  by  twenty  years'  adverse  possession.  Approved  obiter 
In  Wilhoit  V.  Tubbs,  88  CaL  287,  288,  28  Pac.  888. 

Kavigable  waters. —  Statute  barring  claims  by  the  State  to  lands 
held  adversely  does  not  apply  to  lands  under  tide  water  which  are 
held  In  a  sovereign  capacity  in  trust  for  the  public,  p.  69. 

Cited  and  followed  In  Concord  Mfg.  Co.  t.  Robertson,  66  N.  H. 
7,  18,  22,  25  AtL  721,  726,  728,  18  L.  R.  A.  683,  689,  691,  holding  title 
to  land  under  large  natural  ponds  cannot  be  acquired  by  prescrip- 
tion. Approved  obiter  in  Hays  v.  United  States,  175  U.  8.  260,  and 
People  V.  Jeffords,  126  CaL  801,  68  Pac  706. 

VaTigable  waters. —  State,  by  delegating  control  of  water  front 
to  commissioners,  did  not  intend  to  abandon  power  over  It,  or  to 
allow  rights  to  accrue  by  adverse  possession,  pp.  69,  71. 
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Cted  obiter  la  State  t.  Black  Biver,  etc,  Co,,  32  Fla.  101,  18  So. 
6M,  21  L.  R.  A.  195. 

Llmltatloii  of  aetiona*— Statute  of  Umitetioiui  is  stetote  of  re- 
pose, p.  70. 

States.-*  Stetote  of  Ilmltetions  wlU  not  ron  against  a  State  unless 
•zprssslj  so  proTided,  p.  70. 

18  Waa  71-«4,  21  L.  771,  SUPBRVISORS  t.  UNITBD  STATES. 

Mandamus  will  not  issue  to  compel  county  officer  to  do  acte  not 
autliorised  by  Stete  laws,  p.  77. 

Olted  and  principle  applied  in  Ohlcot  Co.  t.  Kmse,  47  Ark.  85,  14 
8.  W.  460,  refusing  writ  to  compel  Oounty  Oourt  to  audit  unlawful 
daim;  Clough  ▼.  Curtis,  2  Idaho,  494,  22  Pac.  10,  holding  writ  will 
not  issue  to  compel  secretory  of  Stete  to  record  proceedings  not  pro- 
vided for.  Approved  obiter  in  Stete  t.  Biacon  County  Court  68 
Mo.  41. 

Distinguished  to  Clews  y.  Lee  Co.,  2  Woods,  477,  F.  C.  2,892,  hold- 
ing mere  tmct  that  commissioners  enjoined  from  levying  tax  is 
not  defense. 

Oounty  officers  have  no  authority  beyond  that  conferred  by  the 
law  creating  their  offices,  p.  77. 

Tfandamua  issues  only  to  compel  the  performance  of  existing 
duties,  p.  77. 

Courts. —  Construction  of  Stete  stetute  by  Stete  Supreme  Court 
Is  binding  on  Federal  courte,  p.  81. 

Cited  and  applied  in  Davie  v.  Briggs,  97  U.  8.  638,  adopting  con- 
struction of  term  **  beyond  the  seas  "  in  stetute  of  limitetion;  Sowles 
V.  Witters,  56  Fed.  161,  following  construction  of  stetutes  regulat- 
ing recovery  on  Judgmente  Approved  obiter  In  Burgess  v.  Sellg- 
man,  107  U.  a  85,  27  L.  865,  2  S.  Ct  22,  and  StuU  v.  Rich  Patch  Co., 
88  Va.  278,  28  8.  B.  295,  collecting  authorities. 

Courts. —  Contracte  valid  according  to  Stete  law  existing  when 
made  wHl  be  upheld  in  the  Federal  courte,  although  the  Stete  Su- 
preme Court  has  subsequently  declared  such  law  invalid,  p.  82. 

Cited  and  followed  in  Douglass  v.  Pike  Co.,  101  U.  S.  686,  25  L. 
971,  holding  validity  of  county  bonds  cannot  be  affected  by  subse- 
quent decision  construing  stetute  under  which  issued;  Farrior  v. 
New  Bngland  Mortg.  Co.,  92  Aku  180,  9  So.  533,  12  L.  R.  A.  858, 
and  m^  refusing  to  declare  conveyance  by  feme  covert  void  on  faith 
•f  later  decision.  See  also  notes,  98  Am.  Dec.  681,  and  14  Am. 
Rep.  288. 

Distinguished  to  Western  U.  Tel.  Co.  v.  Poe,  64  Fed.  18,  following 
change  te  Stete  construction  in  case  where  vested  right  not  alf ected. 

Vol.  VIII  — 10 


IS  Wall.  81-98  Notes  on  U.  8.  Reports.  UM 


County  supervisors  have  no  power  to  levy  a  special  tax  to 
judgment  against  county  unless  authorized  by  statute,  pp.  77,  88. 

Cited  and  foUowed  in  United  States  v.  MlUer  Co.,  4  DiU.  235,  286, 
F.  G.  15,776,  Board  Commrs.  v.  King,  67  Fed.  207,  32  U.  S.  App.  1, 
Stryker  t.  Board  of  Commrs.,  77  Fed.  574,  577,  40  U.  S.  App.  588, 
Graham  v.  Parham,  32  Ark.  683,  and  Grand  Island,  etc.,  R.  R.  v. 
Baker,  6  Wyo.  400,  71  Am.  St  Rep.  948,  45  Pac.  508,  84  L.  R.  A.  848, 
all  involving  facts  similar  to  those  in  principal  case;  Vance  v.  Little 
Rock,  80  Ark.  449,  450,  quashing  excessive  levy  by  certiorari;  Forbes 
V.  Grand  Ck>.,  23  Colo.  849,  47  Pac.  890.  holding  mode  provided  by 
legislature  for  payment  of  obligations  is  exclusive;  State  v.  Jackson- 
ville, 22  Fla.  27,  holding  exhaustion  of  power  to  tax  is  defense  to 
mandamus  proceedings;  Weber  v.  Traubel,  95  111.  431,  holding  power 
to  exceed  limit  set  not  implied  from  special  power  granted  later; 
State  T.  New  Orleans,  82  La.  Ann.  714,  refusing  mandamus  to  compel 
dty  to  levy  tax  In  excess  of  rate  limited;  Byrne  v.  Parish  of  East 
Carroll,  46  La.  Ann.  395,  12  So.  522,  holding  contractor  agreeing  to 
look  to  certain  fund  bound  by  such  agreement;  Dawson  County  v. 
Clark,  —  Neb.  — ,  79  N.  W.  825,  holding  school  district  officers  bound 
to  keep  within  limit  in  levying  special  tax;  .TeflFries  v.  Lawrence, 
42  Iowa,  505,  and  Corbett  v.  Portland,  81  Or.  418,  48  Pac.  430,  both 
holding  power  to  contract  debts  does  not  imply  power  to  levy  spe- 
cial tax  to  pay. 

Distinguished  in  United  States  v.  Clark  Co.,  96  U.  S.  217,  24  L. 
629,  and  Rice  v.  Walker,  44  Iowa,  461,  under  facts;  Brooks  v. 
Memphis,  4  Fed.  Cas.  288,  holding  power  to  tax  implied  from  power 
to  contract  debts. 

Miscellaneous. —  Cited  in  dissenting  opinion  in  Orr  v.  Qulmby,  54 
N.  H.  651,  but  not  in  point 

18  WalL  84-91.  21  L.  816,  STUART  v.  UNITED  STATES. 

Pleading. —  The  act  of  1849,  providing  for  compensation  for  prop- 
erty captured  by  an  enemy,  is  not  satisfied  by  a  petition  averring 
capture  by  "a  band  of  hostile  Indians/*  pp.  87,  88. 

Army  and  navy. —  A  contractor,  to  transport  supplies  for  the 
army,  is  not  a  person  "in  the  military  service,*'  within  the  act  of 
1849,  providing  for  the  payment  of  property  lost  in  that  service,  pp. 
88-90. 

No  citations. 

18  WalL  91-98,  21  L.  804,  WILLBTT  v.  FISTBR. 

Account. —  After  long  delay  and  appar^it  acquiescence  In  set- 
tlement of  account,  evidence  of  mistake  should  be  very  dear  to 
justify  reopening  it;  accordingly,  testimony  of  interested  parties 
as  to  recollection  of  date  after  lapse  of  live  years,  held  insufficient, 
pp.  96-<99. 
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Witness  maj  seriously  Impair  his  credibittty  by  swearing  tN>Bi- 
lively  and  minutely  to  occurrences  not  of  such  nature  as  to  impress 
themselTcs  on  his  memory,  p.  97. 

Oited  and  principle  applied  In  Lee  Sing  Far  t.  United  States,  94 
Fed.  838,  holding  testimony,  as  to  nativity  of  Ohinese,  although 
uncontradicted,  is  not  conclusive,  if  improbable. 

18  WalL  99-lOd,  21  L.  704,  MASTBRSON  v.  HOWARD. 

Appeal  and  error. —  Where  decree  is  entered  as  confessed  for 
want  of  answer,  the  only  question  open  on  appeal  is  as  to  sufficiency 
of  bill,  p.  103. 

Cited  and  followed  in  Benton  t.  Holliday,  44  Ark.  60,  a  similar 
case;  Price  v.  Boden,  39  Fla.  222,  22  So.  658,  holding,  after  decree 
pro  confesso,  defendant  not  entitled  to  notice  of  future  proceed- 
ings.   Approved  obiter  in  Howard  v.  McKenzie,  64  Tex.  186. 

War  closes  the  courts  of  each  belligerent  to  the  citizens  of  the 
other,  but  does  not  prevent  citizens  of  one  from  proceeding  in  their 
own  courts  for  protection  of  their  property,  against  citizens  of  other, 
who  can  be  reached  by  process,  p.  105. 

Cited  and  rule  applied  in  University  v.  Finch,  18  Wall.  Ill,  21 
L.  821,  holding  sale  under  deed  of  trust,  executed  before  war,  by 
residents  of  rebel  States,  valid;  Lee  v.  Rogers,  2  Sawy.  569,  F.  C. 
8,201,  holding  attachment  of  belligerent's  property,  valid;  Rodgers 
V.  Dibrell,  6  Lea,  80,  holding  suit  commenced  before  war,  not  stayed 
thereby.    See  note,  96  Am.  Dec  631. 

War. —  Official  proclamation  of  termination  of  Rebellion  was  not 
necessary  to  enable  Circuit  Court  in  Texas  to  take  cognizance  of 
suit  to  quiet  title,  active  hostilities  having  ceased,  pp.  105,  106. 

Cited  and  applied  in  Bond  v.  Moore,  93  U.  S.  595,  28  L.  983,  hoia- 
ing  rights  and  duties  of  holder  of  bill  of  exchange,  not  dependent 
on  president's  proclamation.    See  note,  96  Am.  Dec.  625. 

Distinguished  in  Haymond  v.  Camden,  22  W.  Va.  194,  under  facts. 

18  WalL  106-111,  21  L.  818,  UNIVERSITY  v.  FINCH. 

War. —  Sale  under  power  in  trust  deed,  executed  before  war,  held 
valid,  although  grantors  were  citizens  of  insurrectionary  State  at 
time  of  sale,  pp.  108,  109. 

Oited  and  rule  applied  in  De  Jamett  v.  De  Givervllle,  56  Mo.  449. 
and  Mitchell  v.  Nodaway  Co.,  80  Mo.  263,  where  facts  were  similar 
txy  those  in  principal  case.    See  also  note,  96  Am.  Dec.  627. 

Criticised  and  denied  in  Walker  v.  Beauchler,  27  Graft.  517,  5ia 
519,  holding,  as  debtor  could  not  pay,  creditor  could  not  foreclose. 

War. —  Judicial  proceedings  against  person  expelled'  from  State 
by  special  military  order,  and  forbidden  to  return,  are  void,  p.  no. 
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See  notes  on  this  subject  In  18  Am.  Dee.  BTOl,  nnd  88  Axl  Z>ec. 


Wnr  did  not  exempt  inopertj  of  citlaens  of  rebel  StBt80»  leested 
In  loyal  States,  from  judicial  process  for  debts  dne  dtlsens  of  loyal 
States,  contracted  before  the  war,  p.  lU. 

Cnted  and  followed  In  Montgomery  t.  Samory,  99  U.  &  488,  25 
li.  877,  Lee  t.  Bogers,  2  Sawy.  588,  F.  O,  8,201,  and  Jenkins  v. 
Hannan,  28  Fed.  864,  refnslns  to  set  aside  sales  under  attadiment 
loTled  on  snch  property;  M'Nalr  t.  Toler,  21  Minn.  184,  boidlng,  as 
aUen  enemy  may  be  sued,  be  may  employ  attorn^  to  defend. 
Oited  in  discussion,  obiter.  In  Sulphur  Mines  Oo.  t.  Thompson,  93 
Va.  812,  25  a  B.  235.    And  see  note,  98  Am.  Dee.  882. 

Distinguished  In  Haymond  ▼.  Oamden,  22  W.  Va.  184,  195,  202, 
holding,  where  right  to  pay  Is  suspended,  right  to  sue  Is 


18  WalL  112-120,  21  L.  805,  BB8T  t.  POLK. 

PubUe  lands.— Treaty  1834  with  Chickasaw  Indians  conferred 
title  to  reservations,  which  title  was  complete  when  locations  were 
made  to  Identify  them,  p.  118. 

Olted  and  followed  in  Jones  t.  Meehan,  176  U.  8. 10^  18, 90,  Meehan 
T.  Jones,  70  Fed.  455,  and  Land  t.  Kelm,  62  BClss.  951,  all  boldln;: 
patent  unnecessary  under  similar  treaties. 

Oourts. —  €k>n8tructlon  of  Indian  treaty  by  Stats  courts,  long  ac- 
qnlesced  In,  will  be  respected  by  Federal  courts,  pp.  118,  117. 

Olted  by  way  of  analogy  in  Gravelle  v.  Minneapolis,  ete^  B.  R.. 
8  McOrary,  886,  16  Fed.  436,  holding  Federal  courts  will  follow 
State  statutes  regulating  admission  of  evidence. 

FnbUe  landa. —  Patent  purporting  to  convey  lands  prevlousl.T 
granted,  reserved  from  sale,  or  appropriated.  Is  void,  p.  117. 

Olted  and  applied  as  follows:  Wright  v.  Boseberry,  121  U.  8.  620, 
80  L.  1048,  7  S.  Ct  1000,  holding  patent  cannot  include  swamp  lands 
reserved  to  State;  Doolan  v.  Garr,  125  U.  a  825,  628,  81  L.  847,  848, 
8  S.  Ot  1231,  1283,  holding  land  under  valid  Mexican  grant  cannot 
pass  by  patent  from  United  States;  Burr  v.  Oresley,  62  Fed.  827. 
10  U.  S.  App.  400,  holding  patent  cannot  defeat  prior  homestead 
rights;  Lakin  v.  Dolly,  53  Fed.  886,  holding  patent  to  mineral  claim 
void,  if  amount  excessive;  Northern  Pac.  B.  B.  v.  Oannon,  64  Fed. 
258,  7  IT.  S.  App.  507,  holding  grant  to  railroad  cannot  include  min- 
eral lands;  Northern  Pac  B.  B.  v.  McOormlck,  72  Fed.  788,  44  U. 
S.  App.  896,  holding  patent  is  not  evidence  of  title  to  land  not  sub- 
ject to  disposition;  Qarrard  v.  Silver  Peak  Mines,  82  Fed.  588,  hold- 
ing United  States  cannot  grant  lands  reserved  to  State;  Janes  v. 
Wilkinson,  2  Kan.  App.  866, 42  Pac.  737,  holding  patent  cannot  defeat 
prior  pre-emption;  Mantle  v.  Noyes,  5  Mont  291,  5  Pac.  862,  holding 
patent  to  placer  claim  cannot  defeat  right  under  quartz  claim;  Silver 
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Bow  U.,  ete.,  Go.  ▼.  Clark,  5  Mont  422,  5  Pac.  580,  and  Horsky  t. 
Moran,  21  Mont  8S4,  68  Pac.  1067,  both  holding  deed  under  town-site 
patent  cannot  defeat  rights  under  placer  location;  Webster  t.  Clear, 
48  Ohio  St  40CI»  81  N.  B.  746,  holding  second  conveyance  from  State 
void,  although  first  unrecorded.  Cited,  arguendo.  In  Mahn  v.  Har- 
wood,  112  U.  8.  868,  28  L.  667,  6  S.  Ct  177,  and  dissenting  opinion 
in  Doolan  t.  Carr,  126  U.  S.  635.  81  L.  860,  8  S.  Ct  1236. 

Distinguished  In  Knight  y.  United  States  Land  Assn.,  142  U.  S. 
176,  85  L.  979, 12  8.  Ct  262,  holding  rule  inapplicable  where  inchoate 
prior  title  not  confirmed;  United  States  y.  Winona,  etc.,  R.  R.,  67 
Fed.  966,  967,  82  U.  8.  App.  272,  holding  patent  cannot  be  collaterally 
attacked  If  department  had  power  of  disposition.  Distinguished 
under  statute  in  New  Dunderberg  MIn.  Co.  y.  Old,  79  Fed.  602,  49 
U.  8.  App.  208. 

Public  lands. —  Reseryee  under  Indian  treaty  Is  not  bound  to 
show  that  officers  empowered  to  make  location  obseryed  pre-requi- 
sites  to  exercise  of  their  authority,  p.  118. 

Public  lands. —  Copies  of  record  appertaining  to  land  office,  cep> 
tifled  by  register,  are  eyidence  in  Mississippi,  p.  119. 

Time. —  Word  ''from"  in  a  commission,  excludes  day  of  date» 
p.  119. 

Cited  in  Supreme  Council,  etc.  y.  Gootee,  89  Fed.  946,  61  U.  8. 
App.  625,  construing  by-law  of  lodge  proylding  for  reinstatement; 
In  re  Steyenson,  94  Fed.  118,  construing  statute  prescribing  time  in 
which  petition  in  bankruptcy  must  be  filed;  Vogel  y.  State,  107  Ind. 
378,  8  N.  E.  166,  and  Fulton  y.  Woodward,  54  N.  J.  L.  484,  24  AtL 
402,  computing  time  of  Incumbency  in  office. 

18  WalL  120-125,  21  L.  821,  COFFIN  y.  OGDBN. 

Patents. —  Inyention  or  dlscoyery  relied  upon  as  defense  to  suit 
for  infringement  must  be  complete  and  capable  of  producing  the 
result  sought  to  be  accomplished,  p.  124. 

Cited  and  followed  in  Smith,  etc.,  Mfg.  Co.  y.  Sprague,  123  U.  S. 
266,  81  L.  147,  8  S.  Ct  ISO,  Stitt  y.  Bastem  R.  Co.,  22  Fed.  660, 
Edison,  etc..  Light  Co.  y.  Beacon,  etc.,  Co.,  54  Fed.  698,  and  Mast 
y.  Iowa  Windmill,  etc,  Co.,  68  Fed.  223,  all  holding  reduction  to 
mere  experimental  form  does  not  constitute  anticipation;  Kelleher 
V.  Darling,  4  Cliff.  440,  F.  C.  7,653,  holding  incomplete  machine  in* 
sufficient;  American  Bell  Telephone  Co.  y.  People's  Telephone  Co.» 
22  Blatchf.  686,  22  Fed.  818,  and  Judson  y.  Bradford,  14  Fed.  Cas. 
9,  mere  prior  knowledge  without  use  insufficient;  Billler  y.  Foree, 
9  Fed.  607,  holding  prior  dlscoyery  and  successful  use  sufficient; 
Allls  T.  Buckstaff,  18  Fed.  891,  holding  idea  not  embodied  in  distinct 
form  not  anticipatory;  Deerlng  y.  Winona  Haryester  Works,  156 
U.  8.  802,  89  L.  109,  16  8.  Ct  124,  Putnam  t.  HoUender,  19  Blatchf. 
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59,  6  Fed.  888.  Dayls  v.  Brown,  19  Blatchf.  275,  9  Fed.  656,  and 
Smith  T.  Davis,  34  Fed.  785,  all  holding  patent  for  apparatus  not 
anticipated  by  similar  machine  previonsly  abandoned;  American 
Hell  TeL  Ck>.  v.  American,  etc.,  TeL  Co.,  85  Fed.  789,  1  L.  R.  A.  62, 
holding  practicable  telephcme  not  anticipated  by  one  previously 
made  on  same  principle,  but  which  failed  to  produce  result  ex- 
pected; Oorser  v.  Brattleboro  Overall  Co.,  59  Fed.  782,  holding  affi- 
davit of  third  person  that  he  suggested  improvement  is  insufficient; 
National  Gash-Reg.  Co.  v.  Lamson  Consolidated,  etc^  Co.,  60  Fed. 
004,  holding  practical  improvements  in  cash  registers  anticipatory: 
Kinnear  v.  Capital  Sheet-Metal  Co.,  81  Fed.  492,  holding  use  must 
conform  to  intention  when  patent  issued;  Barbed  Wire  Patent,  148 
U.  a  285,  36  L.  159,  12  a  Ct  447,  and  Wheaton  v.  KendaU,  85  Fed. 
672,  holding  patent  will  not  issue  if  machine  incomplete  in  any  part; 
Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  410,  415,  holding  im- 
practicable dredging  apparatus  did  not  constitute  anticipation; 
I^amson  v.  Martin,  159  Mass.  565,  35  N.  B.  81,  holding  ideas  not 
embodied  in  models  or  drawings,  nor  reduced  to  practice,  do  not 
constitute  invention.  Cited  approvingly,  but  obiter,  in  Thayer  v. 
Hart,  22  Blatchf.  281.  20  Fed.  694,  reviewing  cases,  Washburn,  etc, 
Co.  T.  Haish,  10  Biss.  70,  4  Fed.  904,  Comstock  v.  Sandusky  Seat 
Co.,  6  Fed.  Cas.  256,  Moore  v.  Thomas,  17  Fed.  Cas.  702,  and  Picker- 
ing V.  McCuUough,  19  Fed.  Cas.  582. 

Patents. —  Burden  of  proof  rests  on  defendant  in  suit  for  Infringe- 
ment, p.  124. 

The  following  dte  and  apply  this  rule:  Adams,  etc.,  Mfg.  Co.  v. 
Kathbone,  26  Fed.  264,  Carter  v.  Wollschlseger,  53  Fed.  575,  Pitts- 
burgh Reduction  Co.  v.  Cowles,  etc.,  Co.,  55  Fed.  308,  Pacific  Cable 
Ry.  V.  Butte  City  Ry.,  55  Fed.  764,  Bdison  Electric  Co.  v.  Electric 
Mfg.  Co.,  57  Fed.  618,  and  Sacks  v.  Brooks,  85  Fed.  971,  all  holding 
priority  must  be  shown  beyond  reasonable  doubt;  Cantrell  v.  Wal- 
llck,  117  U.  S.  696,  29  L.  1019,  6  S.  Ct.  974,  and  Morgan  v.  Daniels, 
153  U.  a  123,  88  L.  658,  14  S.  Ct  778,  holding  decision  of  patent 
office  controlling  unless  controverted  by  dear  evidence;  Howard  v. 
St  Paul  Plow  Works,  85  Fed.  745,  Hunt  Bros.  Fruit  P.  Co.  v.  Cas- 
sidy,  58  Fed.  260,  7  U.  S.  App.  424,  and  Holloway  v.  Dow,  54  Fed. 
514,  all  holding  letters-patent  prima  facie  evidence  of  Invention; 
Kittle  V.  Hall,  24  Bhitchf.  193,  29  Fed.  514,  hiding  defendant  liable 
where  proof  not  clear;  Wetherell  v.  Keith,  27  Fed.  366,  and  Hat- 
Sweat  Mfg.  Co.  V.  Davis  Sewing-Mach.  Co.,  82  Fed.  404,  granting 
injunction  where  evidence  conflicting;  Electrical  Accumulator  Co. 
V.  Jullen,  etc,  Co.,  88  Fed.  127,  holding  court  may  teject  evidence 
If  not  clear;  Electric  Mfg.  Co.  v.  Bdison  Electric  L.  Co.,  61  Fed.  836, 
18  U.  a  App.  637,  affirming  57  Fed.  618,  and  holding  rule  especially 
applicable  where  patent  has  been  upheld  after  prior  protracted  liti- 
gation; Standard  Cartridge  Co.  v.  Peters,  etc.,  Co.,  69  Fed.  410, 
holding,  Ui  suit  to  set  aside  patent,  burden  is  on  complainant  to 


151  Notes  on  U.  S.  Reports.  18  WaU.  12&-129 

show  antidpatfon;  Mack  ▼.  Spencer,  etc.,  Mfg.  Co.,  52  Fed.  821,  and 
Dodge  ▼.  Post,  76  Fed.  809,  holding  Inherent  Improbability  of  antici- 
pation fatal  to  defense;  Matheson  ▼.  Campbell,  77  Fed.  281,  holding 
burden  on  defendant  to  show  chemical  product  not  made  by  pat- . 
ented  process;  Bowers  y.  Pacific  Coast  Dredg.,  etc,  Co.,  81  Fed.  671, 
issuing  iDjnnction  in  absence  of  proof  by  defendant;  Wilklns  Shoe- 
Button  F.  Co.  y.  Webb,  89  Fed.  996,  holding  proof  to  impeach  patent 
must  leaye  no  fair  doubt  as  to  invalidity;  Bowers  y.  San  Francisco 
Bridge  Co.,  91  Fed.  409,  and  Badische  y.  Kalle,  94  Fed.  166,  hold- 
ing burden  of  preying  anticipation  is  on  defendant  Cited,  argu- 
endo, in  Dreyfus  y.  Schneider,  25  Fed.  481,  and  Bagle  Mfg.  Co.  y. 
Dayid  Bradley  Mfg.  Co.,  50  Fed.  194;  dissenting  opinion  In  An- 
drews y.  Hoyey,  5  McCrary,  214,  16  Fed.  411. 

Patents. —  Prior  knowledge  and  use  by  a  single  person  Is  sufiS- 
cient  to  defeat  action  for  infringement,  p.  124.  . 

Cited  in  Hall  y.  Macneale,  107  U.  S.  97,  27  L.  369,  2  S.  Ct  79, 
holding  claim  defeated  by  prior  use  and  sale;  Brush  y.  Condit,  132 
0.  S.  48,  49,  88  L.  256,  10  S.  Ct  4  (affirming  22  Blatchf.  260,  20 
i^'ed.  835),  and  Stephenson  y.  Brooklyn,  etc.,  R.  R.,  19  Blatchf.  476. 
14  Fed.  460,  both  holding  successful  public  use  by  single  person 
sufficient;  Henry  y.  Proyidence  Tool  Co.,  11  Fed.  Cas.  1188,  holding 
use  must  he  in  public;  Dalby  y.  Lynes,  64  Fed.  378,  379,  holding 
knowledge  and  use  by  manufacturer  alone  sufficient 

Distinguished  in  Wilson  y.  Coon,  18  Blatchf.  547,  6  Fed.  626,  and 
Parlin  y.  Moline  Plow  Co.,  89  Fed.  333,  60  U.  8.  App.  308,  under 
facts. 

18  WalL  125>129,  21  L.  812,  UNITED  STATES  y.  BUZZO. 

Indictment  and  information. —  Instance  where  Federal  court 
took  cognizance  of  criminal  case  prosecuted  by  information,  pp. 
125-129. 

Cited  as  such  in  Bx  parte  WUson,  114  U.  S.  425,  29  L.  92,  5  S.  Ct 
939,  and  United  States  y.  Maxwell,  8  Dill.  280,  F.  C.  15,750. 

Internal  revenuie. —  Special  yerdict,  on  information  under  act 
1866,  for  failing  to  stamp  certain  instruments,  "with  Intent  to 
eyade"  provisions  of  act  must  find  intent,  p.  128. 

Cited  by  way  of  analogy  in  Robinson  y.  Robinson,  20  S.  C.  573, 
refusing  to  hold  yoid,  note  innocently  executed  without  stamps; 
State  V.  French,  50  La.  Ann.  465,  23  So.  607,  holding  special  verdict 
in  criminal  case  defective  where  intent  not  found. 

Courts. —  Supreme  Court  will  not  take  cognizance  of  certificate 
of  division  when  record  shows  fatal  defect  in  proceedings,  render- 
ing Judgment  against  defendant  impossible,  p.  129 


\ 
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Cited  in  United  States  t.  Britton,  107  U.  S.  671,  27  L.  626,  2  a 
Ct  525,  and  United  Stetes  v.  Britton,  108  U.  S.  207,  27  L.  701,  2 
S.  Gt  536,  refusing  to  answer  questions  where  indictment  Is  bad. 

IS  WaU.  129-141,  H  L.  029,  BABTBMBTBB  T.  IOWA. 

ConstitutionAl  law. —  Police  power  of  States  extends  to  regnln- 
tion  or  prohibition  of  sales  of  Intoxicating  liquors,  p.  182. 

Bartemeyer  ▼.  lowm  is  a  leading  authority  upon  this  point,  and 
its  ruling  has  been  applied  in  numerous  dtlng  cases  In  upholding 
N-arious  State  laws  of  similar  character,  as  follows:  Beer  Ck>.  t. 
Massachusetts,  97  U.  8.  82,  88,  24  L.  992,  Foster  ▼.  Kansas,  112  U. 
S.  206,28L.697,  68.Ct98,82  Kan.  768,  Mugler  ▼.  Kansas,  123 
U.  8.  669,  31  L.  209,  8  8.  Gt  296  (affirming  S.  O.,  29  Kan.  273,  44 
Am.  Bep.,  640),  Olona  t.  Tleman,  148  U.  S.  662,  37  L.  601,  13  8.  Ct 
723,  Norton  v.  Jamison,  164  U.  8.  591  (appendix),  38  L.  1089,  14  S. 
Gt  1196,  State  t.  Bradley,  26  Fed.  290,  Kohn  t.  Melcher,  29  Fed. 
486,  In  re  Splckler,  48  Fed.  654,  10  L.  B.  A.  447,  Gantini  t.  Tillman. 
54  Fed.  978,  Jacobs  Pharmacy  Go.  t.  Atlanta,  89  Fed.  246,  Ex 
parte  Gampbell,  74  Gal.  22,  23,  5  Am.  St  Bep.  420,  421,  16  Pac.  319, 
Stattt  y.  Brown,  19  Fla.  604,  607,  McLane  t.  Lelcht  69  Iowa,  405. 
407,  29  N.  W.  829,  330.  GonnoUy  v.  Scarr,  72  Iowa,  225.  33  N.  W. 
G42,  Prohibitory  Amendment  Gases,  24  Kan.  722,  Garleton  v.  Bugg. 
149  Mass.  653,  14  Am.  St  Bep.  447,  22  N.  B.  55,  5  L.  B.  A.  195,  Decie 
V.  Brown,  167  Mass.  291,  45  N.  B.  766.  BeithmiUer  ▼.  People,  44 
Mich.  286,  6  N.  W.  669.  People  v.  WaUing,  53  Mich.  268,  18  N.  W 
810,  Bohrbacher  ▼.  Jackson,  51  Miss.  743,  Territory  t.  Quyott,  9 
Mont  51,  22  Pac.  135.  State  v.  Joyner,  81  N.  G.  536,  State  t.  Kibling, 
(i3  Vt  643,  22  Atl.  616.  and  Savage  t.  Gommonwealth,  84  Va.  623, 
5  S.  B.  567;  and  a  State  may  even  discriminate  against  unincorpo- 
i-ated  towns  prohibiting  sales  therein.  United  States  v.  Ronan,  3.'> 
I-^d.  120  (affirming  S.  G.,  30  Fed.  55),  and  State  v.  Berlin,  21  S.  C. 
295,  53  Am.  Rep.  679. 

Dissenting  opinions  in  the  following  cases  also  assert  and  apply 
the  rule:  Bowman  ▼.  Ghicago,  etc..  By.,  125  U.  a  510,  31  L.  716. 
8  S.  Gt  707.  majority  holding  State  cannot  prohibit  carriers  from 
bringing  liquor  into  State;  Lelsy  ▼.  Hardin,  135  U.  S.  129,  130,  34 
L.  139.  140,  10  S.  Gt  691,  692  (see  majority  opinion  Infra);  Rhodes 
v.  Iowa,  170  U.  S.  427,  42  L.  1096,  18  S.  Gt  669,  majority  holding 
law  requiring  carrier  to  certify  that  consignee  Is  authorized  to  sell 
liquor,  unconstitutional;  Robinson  v.  Miner.  68  Mich.  576,  37  N.  W. 
33,  majority  holding  Michigan  law  unconstitutional  in  certain  fea- 
tures; McGuUough  ▼.  Brown,  41  S.  G.  278,  279,  19  S.  B.  485,  28  L. 
R.  A.  482,  483,  majority  holding  dispensary  act  not  police  regulation, 
and  void. 

Other  cases,  citing  the  principal  case  by  way  of  analogy,  have 
upheld  the  exercise  of  the  police  power  In  its  application  to  other 
subjects:  Blectrlc  Imp.  Go.  t.  San  Francisco,  45  Fed.  594,  13  L.  R.  A. 
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188,  and  n.,  holding  State  may  forbid  stretching  of  orerhead  electric 
wires;  Magner  t.  Peoi^e,  07  lU.  836»  may  enact  laws  for  protection  of 
game;  Olennon  t.  Britton,  1S5  IlL  245,  40  N.  B.  588,  may  provide 
for  searches  and  seisnres  of  property  illegally  kept;  Hockett  t. 
State,  106  Ind.  259,  56  Am.  Rep.  207,  6  N.  B.  18S,  may  regulate 
charges  of  telephone  companies;  United  States  t.  Ck)hn,  —  Ind. 
Ter.  — ,  82  a  W.  44,  holding  prohibition  of  sale  of  liquor  in  terri- 
tory Is  reasonable  exercise  of  power  by  Congress;  Matter  of  Bros- 
nahan,  4  McCrary,  9,  18  Fed.  07,  Butler  t.  Ghambers,  86  Minn.  72, 
1  Am.  St  Bep.  041,  80  N.  W.  809,  and  State  v.  Addington,  12  Mo. 
App.  219,  227,  all  holding  State  may  regulate  sale  of  oleomargarine; 
State  T.  Beattie,  16  Mo.  App.  145,  regulate  erection  of  livery-stables: 
Davis  T.  State,  68  Ala.  68,  44  Am.  Rep.  132,  Mangan  v.  State,  76 
Ala.  68,  66,  and  State  v.  Moore,  104  N.  G.  722,  17  Am.  St  Rep.  702. 
10  8.  B.  146,  may  regulate  sale  of  cotton  in  seed;  State  v.  Bur- 
goyne,  7  Lea,  177,  40  Am.  Rep.  62,  may  prohibit  carrying  of  re- 
volvers; Justice  V.  Commonwealth,  81  Va.  212,  may  prohibit  conduct 
of  lotteries;  Baker  v.  State,  54  Wis.  871,  878,  12  N.  W.  14, 15,  holding 
statute  providing  penalty  for  engaging  in  banking  business  when 
Insolvent  Is  valid.  Cited  in  discussion,  obiter,  in  Charge  to  Grand 
Jury,  80  Fed.  Gas.  1006,  and  dissenting  opinion  in  Koehler  v.  Hill,  60 
Iowa,  587, 14  N.  W.  760.  See  also  valuable  notes  on  general  subject 
in  85  Am.  Dec  881;  1  Am.  St  Rep.  644;  27  Am.  St  Rep.  565. 

Distinguished  in  Leisy  v.  Hardin,  185  U.  S.  121,  34  L.  137,  10  S. 
Ot  688,  holding  law  prohibiting  sales  of  liquor  inapplicable  to  sales 
in  original  pacicages  by  importer;  Crutcher  v.  Kentucky,  141  U.  S. 
61,  85  L.  668,  11  8.  Ct  865,  holding  State  cannot  lay  discriminating 
tax  on  foreign  insursjuce  companies;  dissenting  opinion  in  Powell 
V.  Pennsylvania,  127  U.  S.  699,  82  L.  261,  8  S.  Ct  1263,  majority 
holding  State  may  regulate  or  prohibit  sale  of  oleomargarine. 

Oonstitatioiial  law. —  The  right  to  sell  intoxicating  liquors  is 
not  a  privilege  of  citizens  of  the  United  States  under  the  fourteenth 
amendment  P-  188. 

Cited  and  affirmed  In  State  v.  Lindgrove,  1  Kan.  App.  59,  il 
Pac.  691,  Trageser  v.  Gray,  78  Md.  255,  25  Am.  St  Rep.  590,  20 
AtL  906,  9  li.  R.  A.  784,  and  n.,  and  State  v.  Brennan,  2  S.  Dak.  389, 
50  N.  W.  626,  all  asserting  State's  power  to  prohibit  See  also  val- 
uable notes  In  86  Am.  Dec.  332,  57  Am.  Rep.  747,  25  Am.  St  Rep 
890. 

Gonstltational  law. —  Whether  a  law  prohibiting  sales  of  liquor 
owned  when  law  was  passed,  would  be  constitutional,  quiere,  pp. 
188,  184. 

Referred  to  in  State  v.  Walruff,  26  Fed.  186,  187,  196,  holding  in 
so  far  as  statute  prevents  use  of  property  acquired  before  passage 
of  law,  without  compensation,  it  is  unconstitutional;  State  v.  Wal- 
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ruff.  26  Fed.  195,  and  Kesslnger  t.  Hlnkhonse,  27  Fed.  888^  WT, 
boldlng  sucli  question  is  sufficient  to  give  Inrlsdictlon  to  Fedenl 
court  on  remoTmL 

Supreone  Goorty  on  error  to  State  court,  will  consider  only  ques- 
tions raised  below,  p.  185. 

Miscellaneous.—  Cited  also  in  In  re  Burdick,  162  111.  62,  44  N.  B. 
414,  and  dissenting  opinion,  162  IlL  T7,  44  N.  B.  422;  Ck>ry  v.  Carter, 
iS  Ind.  861,  17  Am.  Bep.  763,  and  State  v.  Duke,  42  Tex.  468,  but 
not  in  point. 

18  WaU.,  141-161,  21  L.  824,  STKBS  v.  CHADWICK. 

Bower  Is  a  Taluable  right,  absolute  in  wife,  release  of  which  is 
good  consideration  for  payment  of  money  to  her  separate  use,  pp. 
146,  14& 

Cited  and  principle  applied  in  Lackett  t.  Rumbaugh.  45  Fed.  86. 
holding  partnership  property  transferred  on  such  consideration  is 
exempt  from  firm  debts;  Gruver  v.  Walkup,  55  Neb.  546,  75  N.  W. 
1092,  holding  wife  may  accept  note  and  mortgage  on  land  tree 
from  dower  claims;  Holmes  v.  Winchester,  183  Mass.  141,  and  Reals 
V.  Storm,  26  N.  J.  Bq.  875,  holding  money  so  secured  not  attachable 
by  husband's  creditors;  Stray er  ▼.  Long,  86  Va.  561,  10  S.  B.  575, 
holding  release  will  support  post-nuptial  settlement  as  against  hus- 
band's creditors;  Allen  v.  Perry,  68  Wis.  188,  14  N.  W.  7,  holding 
release  of  homestead  rights  Is  good  consideration.  Cited  also  in 
discussion  obiter  In  Holter  ▼.  Wassweller,  19  Mont  174,  47  Pac. 
808,  and  In  re  Alexander,  58  N.  J.  Bq.  99,  30  AtL  818,  collecting 
cases;  Dayis  t.  Davis,  26  Oratt  590.  See  also  note  in  81  Am.  Rep. 
44ft. 

Husband  and  wife. —  Statute  of  District  of  Columbia  construed, 
and  held  to  allow  wife  to  sue  alone.  Joint  obligor  with  husband  on 
note  given  for  release  of  dower,  p.  148. 

Cited  in  Hamilton  ▼.  Rathbone,  176  U.  S.  417,  holding  wife  may 
bequeath  property  under  such  act;  Friedlander  ▼.  Johnson,  2  Woods, 
678,  F  C.  6,117,  holding  husband  may  secure  Indebtedness  to  wife 
by  note  or  pledge;  Messer  t.  Smyth,  58  N.  H.  800,  holding  wife  may 
mortgage  land  to  secure  note  given  by  her.  Cited  also  obiter  in 
Bowles  T.  Field,  88  Fed.  887. 

Distinguished  in  Richards  v.  Bellingham  Bay  L.  Co.,  47  Fed.  866, 
under  territorial  statute. 

• 

Dower* — Although  wife  may  in  fact  have  no  dower  rights  under 
certain  circumstances,  if  release  Is  deemed  necessary  to  sen  prop- 
arty,  note  given  therefor  is  valid,  p.  149. 

Cited  in  Dexter  v.  Ohlander,  89  Ala.  270,  7  So.  116,  holding  relin- 
quishment of  supposed  rights  in  lease  consideration  for  note;  Nich- 
ols V.  Nichols,  136  Mass.  258,  holding  divorce  obtained  later  by  hus- 
band is  not  failure  of  consideration. 
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Dtstiiigiilsbed  In  Wilson  ▼.  Ott,  178  Pa.  St  260,  51  Am.  St  Rep. 
770,  34  AtL  26,  holding  equity  will  relieye  mortgagor  from  mistake 
as  to  title  to  property. 

Miscellaneous. —  Cited  also  in  HIscock  v.  Jaycox,  12  Nat  Bank. 
Reg.  500,  12  Fed.  Gas.  214,  but  not  in  point 

18  WaU.  161-155,  21  L.  776,  BATBSVILLB  INST.  ▼.  KAUPPMAN. 

Equity. —  Assignees  of  dalm  against  third  persons,  having  parted 
with  interest  are  not  necessary  parties  to  bill  by  their  assignees  to 
enforce  it  P*  164. 

Cited  and  followed  In  Soott  ▼.  Ludington,  14  W.  Va.  808,  a  sim- 
ilar case. 

AjMlgunesit  of  dtbt  carries  with  It  assignment  of  Judgment  or 
mortgage  securing  it  p.  164. 

Cited  and  followed  in  Ober  y.  Gallagher,  98  U.  S.  207,  208,  28  L. 
831,  832,  holding  assignee  of  note  secured  by  mortgage  may  sue  si- 
multaneously in  law  and  equity;  Wall  v.  Bissell,  125  U.  8. 892, 81  L. 
777,  8  8.  Ct  984,  Commonwealth  v.  Reading  Sav.  Bank,  187  Mass. 
443,  and  Barnes  y.  Boardman,  149  Mass.  114,  21  N.  E.  309,  8  L.  R.  A. 
788,  and  n.,  both  holding  assignment  of  mortgage  carried  legal  title 
to  property;  Smith  y.  Lang,  2  Tex.  Ciy.  App.  686,  22  S.  W.  198,  hold- 
ing assignment  of  note  carried  Judgment  as  coUateraL 

Trusts. —  Although,  on  death  of  trustee,  equity  court  may  appoint 
successor,  it  need  not  do  so,  but  may  enforce  trust  through  its  own 
agency,  p.  154. 

Cited  in  Tuttle  v.  Merchants'  Nat.  Bank,  19  Mont  18,  47  Pac  205, 
sustaining  appointment  by  court  Cited  in  discussion,  obiter,  in 
dissenting  opinion  in  Meriwether  y.  Garrett  102  U.  S.  528,  26  L. 
210,  and  Garrett  y.  Memphis,  5  Ped.  867. 

Limitation  of  aetUnuk —  Existence  of  Olyll  War  operated  to  sus- 
pend statute  of  limitations  in  rebellious  States,  p.  155. 

Cited  and  followed  In  Boss  y.  Jones,  22  Wall.  587,  22  L.  788, 
holding  war  suspended  bar  against  suit  on  note;  Randolph  y.  Ward, 
29  Ark.  246,  holding  limitation  on  Judgment  liens  suspended;  Ahnert 
y.  Zaum,  40  Wis.  629,  holding  statute  barring  ejectment  arrested 
by  war.  Cited  in  discussion  obiter  in  Mercantile  Trust  Cow  y.  St 
Louis,  etc.,  Ry.,  69  Ped.  196,  collecting  cases. 

Miscellaneous.--  Cited  also  in  Smith  y.  Pord,  48  Wis.  145,  2  N.  W. 
151,  but  not  in  point 

18  Wan.  156-162,  21  L.  860,  DAY  y.  MICOU. 

War. —  Under  confiscation  act  1862,  only  life  estate  of  person 
whose  land  was  seized  was  subject  to  condemnation  and  sale,  p.  160. 

l^e  following  citing  cases  affirm  the  rule,  and  apply  it  to  facts 
essentially  similar  to  those  in  principal  case;  Bx  parte  Lange,  18 
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Wan.  177,  21  L.  879,  Conrad  ▼.  Waples,  96  U.  8.  285,  24  L.  722, 
Brugere  ▼.  8Ud^  164  U.  8.  698,  21  L.  862,  14  8.  Ot  1197,  Davies 
▼.  SUdeU,  164  U.  8.  626,  28  L.  871, 14  8.  Ct  1200,  Newby  ▼.  Brownlee, 
28  Fed.  821,  and  8Udell  ▼.  Oermanla  Nat  Bank,  27  La.  Ann.  855. 
Cited  In  discussion  obiter  in  Jenkins  y.  Collard,  146  U.  8.  555,  36 
L.  816,  12  8.  Ct  871,  and  Bnrbank  ▼.  Harris,  80  La.  Ann.  491.  And 
see  note,  29  Am.  Rep.  97. 

Bxplained  in  Wallach  ▼.  Van  BIswick,  92  U.  &  211,  28  L.  477, 
holding  role  pretected  helra  alone.  Distingnished  In  Kirk  y.  Lewis, 
4  Woods,  101, 9  Fed.  646,  under  prior  act,  holding  fee  passed  by  sale. 

War.— Decree  condemning  fee,  nnder  confiscation  act  1862, 
passed  only  life  estate  of  offending  person,  p.  160. 

Cited,  arguendo.  In  FoHi  ▼.  8t  Louis,  etc.  By.,  60  Fed.  821,  19 
U.  8.  App.  676,  8nitterlln  ▼.  Conn.,  etc,  Ins.  Co^  90  IlL  489. 

^udloial  sales. —  Condemnation  in  proceedings  in  rem  does  not 
except  In  admiralty  and  reyenue  cases,  exdnde  claims  to  other  in- 
terests In  the  property,  p.  162. 

Cited  In  Dnlin  y.  McCaw,  89  W.  Va.  729.  20  8.  B.  684,  mllng  sim- 
ilarly as  to  goods  attached. 

Mortgage. —  Foreclosure  is  proceeding  in  rem,  p.  162. 

Cited  and  principle  applied  In  Martin  y.  Pond,  30  Fed.  18,  holding 
mortgagor  may  be  summoned  by  publication.  Cited,  arguendo,  in 
Deck  y.  Whitman,  96  Fed.  889. 

War. — Property  sold  under  confiscation  act  1862,  passed  subject 
to  mortgages  preyiously  executed  thereon,  p.  162. 

Cited  In  Claims  of  liarcuard,  80  Wall  115,  22  L.  828,  holding  Uens 
on  land  not  displaced  by  condemnation;  Ayegno  y.  8chmidt,  118  U. 
S.  297,  802,  28  L.  977,  978,  6  S.  Ct  488,  491,  ruUng  similarly  as  to 
mortgages;  Chapman  y.  Phoenix  Nat  Bank,  86  N.  Y.  461,  under 
facts  similar  to  those  in  principal  case;  Shields  y.  8elilfl,  IM  U.  & 
354,  856,  81  L.  447,  8  a  Ct  512,  and  Ayegno  y.  8chmidt  86  La. 
Ann.  689,  and  Shields  y.  Sehlff,  86  La.  Ann.  648,  all  holding  mort- 
gagee may  proceed  against  mortgagor  as  if  latter  had  not  been  di- 
yested  of  title;  Risley  y.  Phenlx  Bank,  88  N.  T.  882,  834,  88  Am. 
R^.  429,  430,  holding  confiscation  of  deposits  did  not  defeat  claims 
thereon.  Cited  in  diacusslon  obiter  In  United  States  y.  Dunnington, 
146  U.  S.  346,  86  L.  999,  18  S.  Ct  81.    See  also  note  in  38  Am. 

Rep.  431. 

Miscellaneous. —  Cited  also  in  Semmes  y.  United  States,  91  U.  S. 
27,  28  L.  196,  but  not  in  point 

18  Wait  163-205,  21  L.  872.  BX  PARTS  LANQB. 

Supreme  Court  may  issue  writs  of  habeas  corpus  and  certlorail 
to  deterntlDe  legality  of  imprisonment  under  Judgment  of 
Federal  court  p.  166. 
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GIMI  «b4  iirineWti  applied  as  followa:  Bx  iMirte  Siebold,  *00  H.  8. 
S7B»  25  L.  719,  holding  writ  may  issiie  to  discharge  prisoner  held 
under  nneonstltutlanal  law,  although  oourt  has  not  Jurisdiction  to 
hear  appeal;  Bx  parte  Rowland,  104  U.  8.  612,  26  L.  864,  Bx  parte 
Fisk,  US  U.  8.  719,  28  L.  1119,  5  S.  Ct  726,  In  re  Ayers,  128  U.  8. 
486,  81  L.  228,  8  a  Ot  172,  In  re  Dill,  32  Kan.  688,  5  Pac.  48,  Bx 
parte  O'Brien,  127  Mo.  491,  80  8.  W.  161,  and  Mlsfcmlns  ▼.  Shaver, 
—  Wyo.  — ,  68  Pac.  415,  417,  all  discharging  prisoners  committed 
f6r  contempt  by  court  lacking  authority;  Bx  parte  Hung  Hang,  108 
U.  8.  658,  27  L.  812,  2  S.  Gt  864,  holding  writ  is  incident  of  appel- 
late Jurisdiction  alone;  Bx  parte  Royall,  117  U.  8.  253,  29  L.  872. 
6  8.  Ot  741,  holding  It  discretionary  with  court  to  issue  writ  or 
await  appeal  where  prisoner  under  indictment  from  State  court; 
In  re  Snow,  120  U.  8.  286,  80  L.  663,  7  S.  Ct  562,  ordering  issu- 
aaee  of  writ  where  want  of  Jurisdiction  of  court  to  punish  appeared 
on  record;  Bx  parte  Bain,  121  U.  S.  14,  80  L.  858,  7  8.  Ot  788,  dis- 
charging prisoner  held  on  void  indictment;  Hans  Nlelson,  Petr.,  131 
U.  a  182,  184,  38  L.  120,  9  S.  Ct.  674,  In  re  Wong  Yung  Quy,  6  Sawy 
240,  241,  242,  243,  244,  47  Fed.  718,  719,  720,  721,  Bx  parte  Rosen 
blatt,  19  Nev.  442,  8  Am.  St.  Rep.  903,  14  Pac.  299,  and  Bx  parto 
Rollins,  80  Va.  316,  all  discharging  prisoners  held  under  void  stat- 
ute; In  re  Mills,  135  U.  S.  270,  34  L.  110,  10  8.  Ct  764,  ordering 
discharge  of  prisoner  confined  in  State  prison  under  sentence  of 
Federal  court;  In  re  Stupp,  12  Blatchf.  507,  519,  F.  C.  13,563,  issuing 
writ  to  determine  legality  of  detention  for  extradition;  Bx  part(^ 
Kenyon,  5  DUL  889,  F.  O.  7,720,  Issuing  writ  to  determine  whethci 
prisoner  held  In  violation  of  Federal  Constitution  or  law;  Bx  parte 
Bridges,  2  Woods,  430,  F.  C.  1,862.  holding  person  Imprisoned  ii) 
State  prison  for  perjury  before  Federal  officer  Is  entitled  to  writ; 
Bx  parte  Houghton.  7  Fed.  664,  S.  C,  8  Fed.  903,  discharging  pris- 
oner held  by  State  court  for  counterfeiting;  Bx  parte  Farley,  40 
Fed.  68,  holding  court  may  Inquire  into  proceedings  sufficiently  to 
determine  jurisdiction;  Campbell  v.  Waite,  88  Fed.  107,  59  U.  S. 
App.  743,  holding  Federal  officer  arrested  for  act  done  under  au- 
thority may  be  released  by  writ  to  State  court;  People  t.  Uscomb, 
60  N.  Y.  572,  19  Am.  Rep.  220,  holding  prisoner  entitled  to  release 
on  expiration  of  legal  term  of  sentence;  In  re  McCain,  9  S.  Dak. 
60,  68  N.  W.  165,  commitment  for  refusal  to  obey  writ  of  mandamus 
issued  without  authority  is  void;  McLendon  v.  State,  92  Tenn.  524. 
22  S.  W.  201,  21  L.  R.  A.  740,  and  n.,  where  order  of  arrest  void 
on  face;  Bx  parte  Dixon.  1  Utah,  194,  discharging  prisoner  held 
under  void  government;  Ex  parte  Degener,  30  Tex.  App.  575,  576. 
17  8.  W.  1114,  Issuing  writ  where  court  had  no  power  to  commit 
for  contempt;  In  re  Crow,  60  Wis.  360.  19  N.  W.  717,  holding  court 
may  issue  writ  to  determine  whether  term  has  expired.  Cited  also 
in  discussion  obiter  in  the  foUowing:  In  re  Coy,  127  U.  S.  733,  31 
F^d.  795.  Bx  parte  Terry,  128  U.  8.  805,  32  L.  409,  9  8.  Ot  79.  S.  C, 


18  WaU.  168-206  Notes  on  U.  8.  ReporU.  IftS 

reprinted  In  18  Sawy.  468,  Blectoral  College  Case,  1  Hnfhes,  987 
F.  O.  4,88a.  Kamp  ▼.  Kamp,  6Q  N.  Y.  218,  and  HiUlken  ▼.  Oity  Goun- 
cil,  54  lyx.  892.    See  also  note,  26  Am.  Dec  44. 

Distingalshed  in  Stalker,  Petr.,  167  Mass.  12,  44  N.  B.  1068,  hold- 
ing habeas  corpus  will  not  issue  to  correct  erroneous  sentence. 

Habeas  oorpna  will  not  Issue  to  reyiew  Judgments  in  criminal 
cases,  p.  166. 

Cited  and  followed  in  Bx  parte  Parks,  98  U.  S.  28,  28  L.  788.  re- 
fusing to  consider  whether  offense  for  which  prisoner  held  is  pun- 
ishable: Bx  parte  Curtis,  106  U.  S.  375,  27  L.  236,  1  S.  Ct.  886,  deny- 
ing writ  where  court  had  jurisdiction  under  valid  law;  ESx  parte 
CarU,  106  U.  8.  522,  27  L.  288,  1  S.  Ct  536,  In  re  Thompson.  9  Mont. 
880,  28  Pac  964,  and  Bz  parte  Marx,  86  Va.  44,  9  S.  B.  477,  all 
holding  writ  win  not  issue  to  determine  sufficiency  of  evidence;  Ex 
parte  Yarbrough,  110  U.  S.  653,  28  L.  274,  4  S.  Ct  153,  holding  errors 
•f  law  not  reviewable  in  proceedings  on  writ;  Bx  parte  Crouch.  112 
F.  8.  180,  28  L.  691,  5  S.  Ct  97,  holding  writ  will  not  issue  to  pre- 
vent future  errors  on  part  of  court;  Bx  parte  Wilson,  114  U.  S.  421. 
29  li.  90,  6  S.  Ct  937,  refusing  to  discharge  prisoner  for  defect  In 
commitment;  In  re  Frederick.  149  U.  S.  75,  76,  37  L.  656, 13  S.  Ct  795. 
holding  writ  issues  only  where  sentence  of  conviction  void:  Bx  parte 
Ulrich,  48  Fed.  663,  refusing  writ  to  determine  whether  State  court 
denied  right  claimed  under  Federal  laws;  In  re  King.  51  Fed.  435. 
holding  habeas  corpus  will  not  issue  because  of  misconduct  of  Jury: 
King  V.  M'Lean  Asylum,  64  Fed.  347,  21  U.  S.  App.  481.  26  L.  R.  A. 
792,  denying  jurisdiction  to  issue  writ  to  determine  custody  of 
insane  person,  legality  being  unquestioned;  In  re  Rowe.  77  Fed. 
166,  40  U.  8.  App.  516,  refusing  writ  to  determine  sufficiency  of 
indictment;  Sennott's  case,  146  Mass.  493,  4  Am.  St  Rep.  845,  10 
N.  B.  450,  holding  erroneous  commitment  can  be  corrected  ouly  on 
error;  State  v.  Sheriff  of  Hennepin  Co.,  24  Minn.  92,  refusing  to 
review  action  of  court  in  discharging  Jury;  Matter  of  Brittain.  0.*^ 
N.  C.  588,  refusing  writ  where  record  showed  Jurisdiction;  Ex  parte 
Bond,  9  S.  C.  82,  30  Am.  Rep.  22,  holding  prisoner  given  excessive 
sentence  not  entitled  to  writ;  State  v.  Noyes,  87  Wis.  343,  41  Am. 
8t  Rep.  46, 58  N.  W.  887, 27  L.  R.  A.  786,  and  n.,  holding  only  Jurisdic- 
tional defects  warrant  release  by  writ;  In  re  McDonald,  4  Wyo. 
162,  33  Pac.  22,  holding  failure  to  state  term  can  only  be  corrected 
on  error;  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  77,  84  L.  76, 
10  S.  Ct  673,  majority  asserting  power  to  Issue  writ  to  determine 
whether  imprisonment  contrary  to  Federal  laws,  and  to  hear  testi- 
mony and  argument  Cited,  arguendo,  in  Bx  parte  Joyce,  13  Fed. 
Gas.  1176,  and  Ex  parte  Barnett  51  Ark.  217,  10  S.  W.  493. 

Certiorari  was  used  in  this  case  as  auxiliary  to  habeas  corpus 
to  bring  up  record,  p.  166. 

Cited  and  precedent  followed  in  Bx  parte  Virginia,  100  U.  S.  343, 
25  L.  678,  issuing  writs  to  determine  authority  of  court  to  hold 
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prlBoner;  State  t.  Johnson,  108  Wis.  625,  79  M.  W.  1091,  issuing  writ 
as  auxiliary  to  mandamns  to  inferior  court  Cited  obiter  also  \u 
dissenting  opinion  in  Bx  parte  Virginia,  100  U.  8.  851,  25  L.  68L 

Judgments  in  both  dyil  and  criminal  cases  may  be  set  aside  or 
amended  by  court  during  term,  p.  167. 

Oited  and  rule  applied  in  Goddard  y.  Ordway,  101  U.  8.  752,  25 
L.  1048»  holding  court  may  vacate  decree  and  grant  reargrument; 
Ayres  t.  Wiswall,  112  U.  8.  190,  28  L.  695,  5  S.  Ct  92.  holding  de- 
cree in  foreclosure  suit  Is  in  control  of  court  during  term;  United 
States  ▼.  Harmison,  8  Sawy.  557,  F.  C.  15,308,  asserting  power  of 
court  to  set  aside  sentence  and  Impose  shorter  sentence;  Re  Dupee, 
t  Low.  20,  F.  O. -4,188,  holding  court  may  recall  decree  of  discharge 
in  bankruptcy;  Alexander  ▼.  Mortgage  Co.,  47  Fed.  134,  holding  bill 
by  third  party  to  vacate  Judgment  is  not  demurrable;  Thomas  ▼. 
American,  etc.  Land,  etc  Co.,  47  Fed.  557,  12  L.  R.  A.  688,  and  n., 
holding  void  Judgment  on  note  may  be  set  aside  at  subsequent 
term;  .Stna  L.  Ins.  Ck>.  v.  Board  Co,  Commrs.,  79  Fed.  576,  49  U. 
8.  App.  125,  holding  coort  may  vacate  judgment  inadvertently  en- 
tered; Bx  parte  Gilmore,  71  GaL  625,  12  Pac.  800.  holding  illegal 
sentence  of  fine  and  imprisonment  may  be  set  aside  at  term;  Brad- 
ford V.  People,  22  Golo.  161,  43  Pac.  1015,  supporting  resentence 
made  before  prisoner  committed  to  penitentiary;  Ex  parte  Williams, 
26  Fla.  818,  8  So.  426,  sustaining  additional  order  for  costs;  Plain 
V.  State,  60  Ga.  287,  holding  mitigation  of  sentence  first  imposed  not 
ground  for  discharge;  Pittsburgh,  etc.,  Ry.  v.  Hays.  17  Ind.  App. 
275,  46  M.  B.  598,  asserting  power  of  appellate  court  to  set  aside 
its  Judgments  at  term;  Gommon wealth  v.  Foster,  122  Mass.  323,  28 
Am.  Bep.  881,  holding  prisoner  sentenced  on  one  count  in  indictment 
cannot  be  sentenced  on  others  at  subsequent  term;  Ammon  v.  John- 
son, 8  Ohio  G.  G.  273,  holding  court  may  remit  part  of  sentence  for 
contempt;  State  v.  Fiester,  82  Or.  267,  50  Pac.  565,  holding  record 
may  be  amended  at  term  without  notice;  Price's  case,  33  Qratt. 
823,  86  Am.  Bep.  800,  asserting  power  of  court  to  increase  sentence 
during  term  at  which  rendered.  Cited  obiter  in  Fischer  v.  Hayes. 
19  Blatchf.  18,  6  Fed.  69.    And  see  note,  79  Am.  Dec.  779. 

CMminal  law. —  Judgment  in  criminal  case  executed  during  term 
cannot  be  vacated  and  another  sentence  substituted,  p.  168. 

Cited  and  principle  applied  in  Ex  parte  Friday,  43  Fed.  918,  919, 
holding  sentence  cannot  be  extended  after  term  to  permit  of  im- 
prisonment in  penitentiary;  In  re  Johnson,  46  Fed.  481.  holding, 
after  part  of  illegal  sentence  served,  court  cannot  resentence  to  con- 
form with  statute;  People  v.  Whitson,  74  IlL  24,  denying  power  of 
court  to  modify  sentence  at  subsequent  term;  In  re  Jones,  85  Neb. 
502,  58  N.  W.  469.  holding  court  could  not  after  part  of  sentence 
served  in  industrial  school,  sentence  boy  to  penitentiary;  State  v. 
Warren,  92  N.  0.  828,  holding  court  cannot  resentence  after  part 
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expired;  Whltnej  t.  State,  6  Lea,  1^8,  boldlng  court  cannot  add  im- 
prisonment to  fine,  at  next  term;  Grisham  v.  State,  19  Tex.  App. 
514,  515,  holding  rule  applicable  where  part  of  sentence  of  impris- 
onment served.  Olted  obiter  in  In  re  Black,  52  Kan.  67,  89  Am.  St. 
Bep.  888,  84  Pae.  415.    See  also  note,  89  Am.  Rep.  551. 

Distlngnished  in  Commonwealth  y.  Murphy,  —  Mass.  -~,  54  N. 
B.  861,  862,  holding  resentence,  ordered  by  appellate  court  valid,  al- 
though part  of  first  erroneous  sentence  served;  State  v.  Crook,  115 
N.  C.  764,  766,  20  8.  E.  515,  29  L.  R.  A.  261,  holding  payment  of  costs 
does  not  constitute  part  of  sentence;  State  ▼.  Yandle,  119  N.  C^ 
879,  25  8.  B.  797,  84  L.  R.  A.  898,  holding  order  to  work  on  public 
roads  is  not  second  sentence. 

Criminal  law. —  No  person  can  be  twice  punished  or  placed  in 
Jeopardy  for  the  same  offense,  p.  168. 

Cited  and  followed  In  Bx  parte  Ulrich,  42  Fed.  590,  593,  holding 
discharge  of  jury,  without  prisoner's  consent  or  knowledge,  bars 
subsequent  prosecution;  In  re  Bennett,  84  Fed.  826,  holding  pris- 
oner convicted  of  lesser  offense  than  charged  In  indictment,  cannot 
be  again  indicted;  State  v.  Gathers,  15  8.  C.  871,  holding  appeal  can- 
not be  taken  from  Judgment  of  acquittal;  Powell  v.  State,  17  Tex. 
App.  862,  holding  discharge  of  Jury,  if  unwarranted,  bars  further 
trial;  McCann  v.  United  States,  2  Wyo.  287  (294),  holding  indictment 
charging  two  inconsistent  offenses,  must  be  dismissed.  Cited  obiter 
in  dissenting  opinion  in  Nelson  v.  People,  88  Mich.  624.  See  also 
note,  12  Am.  Dec  547. 

Distinguished  in  the  following:  In  re  Leszynsky,  16  Blatchf.  16. 
17,  F.  O.  8,279,  holding  dvil  proceeding  to  recover  statutory  penalty 
is  not  bar  to  criminal  prosecution;  United  States  v.  Olsen,  57  Fed. 
582,  holding  decree  of  forfeiture  of  vessel  will  not  bar  indictment 
of  owner;  Boswell  t.  State,  20  Fla.  874,  holding  conviction  for  as- 
sault and  battery  is  no  bar  to  indictment  for  assault  with  deadly 
weapon;  In  re  McClaskey,  2  OkL  576,  577,  87  Pac.  857,  holding 
Jeopardy  does  not  attach  until  court  has  Jurisdiction. 

Criminal  law. —  Autrefois  acquit,  or  autrefois  convict,  is  good 
defense  to  indictment  or  information,  for  any  crime  or  misdemeanor, 
pp.  169-173. 

Cited  and  principle  applied  in  United  States  v.  Chouteau,  102  U.  S. 
611,  26  L.  249,  holding  compromise  settlement  for  offense  against 
United  States,  Is  bar  to  Indictment;  Williams  ▼.  Commonwealth,  78 
Ky.  96,  holding  change  in  allegations  of  second  indictment,  does  not 
affect  right  to  plead  dismissal  of  first 

Ortmlnal  law.— A  Judgment  merely  erroneous  is  not  absolutely 
void  if  rendered  by  court  of  competent  Jurisdiction,  and  bailed  on 
valid  verdict,  p.  174. 

Cited  and  principle  applied  in  Semmes  v.  United  States,  91  U.  S. 
17,  28  L.  196^  holding  reopening  of  part  of  decree  will  not  justify 
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reconsideration  of  whole;  In  re  Swan,  150  U.  S.  653,  87  L.  1211,  14 
S.  Gt  230,  bolcllng  excessive  sentence  void  only  as  to  excess;  In  re 
Bonner,  151  U.  S.  256,  88  L.  161, 14  S.  Gt  825,  Issuing  writ  for  release 
of  person  sentenced  to  State  prison  from  Federal  court,  bnt  without 
prejudice  to  right  to  resentence;  United  States  ▼.  Pridge<»i,  158  U. 
8.  62,  88  L.  687,  14  8.  Gt  751,  holding  excessive  sentence  voidable 
only  on  appeal;  Barrett  v.  Hopkins,  2  McGrary,  182,  7  Fed.  814,  hold- 
ing Gircuit  Gourt  may  issue  writ  to  determine  jurisdiction  of  coivt* 
martial  to  hold  prisoner;  United  States  v.  Harman,  68  Fed.  474, 
afllrming  S.  G.,  50  Fed.  922,  923,  holding  reversal  of  judgment  for 
failure  to  inflict  statutory  sentence  will  not  warrant  release;  In  re 
Ghristian,  82  Fed.  202,  208,  where  prisoner  released  for  failure  to 
sentence  according  to  statute,  but  without  rejudice  to  right  to  re> 
sentence;  Bx  parte  Henshaw,  78  Gal.  507,  15  Pac.  119,  holding  fail- 
ure to  specify  costs  awarded  did  not  avoid  commitment  for  con- 
tempt; Suitterlin  v.  Gonn.,  etc.,  Ins.  Go.,  90  IlL  488,  holding  decree 
of  foreclosure  denying  right  of  redemption,  valid  as  to  foreclosure 
alone;  Eisner  v.  Shrigley,  80  Iowa.  36.  45  N.  W.  394.  holding  mere 
failure  to  fix  time  of  imprisonment  does  not  avoid  judgment;  State 
V.  Sheriff,  48  La.  Ann.  69,  72,  55  Am.  St.  Rep.  260.  263,  18  So.  957, 
959,  holding,  where  punishment  is  less  than,  minimum  prescribed, 
habeas  corpus  will  not  issue;  In  re  Williams.  30  Minn.  173,  39  N. 
W.  65,  holding  sentence  for  shorter  term  than  allowed  by  law  not 
ground  for  habeas  corpus;  State  v.  Wolfer,  68  Minn.  466,  71  N.  W. 
681,  holding  sentence  not  void  for  failure  to  sentence  at  hard  labor; 
In  re  Taylor,  7  8.  Dak.  887,  389,  390,  393.  58  Am.  St  Rep.  847,  850, 
852,  64  N.  W.  256,  256,  257,  45  L.  R.  A.  146.  147.  149,  153,  and  n., 
holding  sentence  of  imprisonment  void  only  as  to  excess;  People  v. 
Beggel,  8  Utah,  25,  28  Pac.  956,  holding  excessive  fine  void  only  as 
to  excess;  State  v.  Sloan,  65  Wis.  651,  27  N.  W.  618,  holding  error 
in  judgment  does  not  authorize  discharge;  dissenting  opinion  in 
Gresham  v.  Bwell,  85  Va.  8,  majority  holding  judgment  void  where 
record  did  not  show  reason  for  rendition  by  visiting  judge.  Gited 
and  approved  obiter  in  United  States  v.  Doherty,  27  Fed.  783,  and 
Gerling  v.  Insurance  Go.,  89  W.  Va.  701,  20  S.  E.  695. 

Criminal  law. —  When  court  has  imposed  both  alternative  penal- 
ties of  fine  or  Imprisonment  and  former  has  been  paid,  it  cannot 
modify  sentence  by  imposing  only  latter,  pp.  174,  175. 

Gited  and  followed  in  Parker  v.  State,  51  Miss.  539.  a  case  present* 
ing  similar  facts;  State  v.  Addy,  43  N.  J.  L.  116.  39  Am.  Rep.  550, 
holding  condition  exacted  in  consideration  of  suspension  of  sentence, 
if  complied  with,  entitles  prisoner  to  discharge.  See  also  following 
valuable  notes  on  this  point:  79  Am.  Dec.  780,  and  55  Am.  St  Rep. 
268,174. 

Dtottngnlshed  In  State  t.  SchierhofT,  108  Mo.  51.  15  S.  W.  152, 
holding  discharge  from  illegal  imprisonment  for  failure  to  pay  fine 
does  not  discharge  fine. 

Vol.  VIII  — U 
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Jadgmsnts. —  Distinctions  between  yoid  and  merely  voidablo 
Judgments  are  very  nice,  and  they  may  fall  nnder  the  one  class  or 
the  other,  as  they  are  regarded  for  different  purposes,  pp.  175,  176. 

Ctttad  and  relied  upon  in  Windsor  v.  McVeigh,  98  U.  8.  288,  23  L. 
917,  holding  void,  sentence  of  confiscation  and  condemnation  ren- 
dered without  notice;  Weeks  v.  Bridgman,  159  U.  S.  647.  40  L.  265, 
16  8.  Ot  76,  holding  certificate  confirming  title  to  land  granted  to 
another  is  Inoperative;  Walker  y.  Sturt>ans,  88  Fed.  301,  holding 
formal  defect  in  Judgment  in  ejectment  did  not  render  it  void: 
Woodruff  ▼.  United  States,  68  Fed.  768,  holding  void,  sentence  which 
did  not  follow  statute;  In  re  Curtis,  91  Fed.  741,  holding  assignment 
under  State  law  void  while  national  bankrupt  law  in  force. 

Judgments. —  The  mere  fact  that  a  court  has  Jurisdiction  of  the 
person  and  the  offense  will  not  render  valid  an  erroneous  judgment 
rendered  in  the  case,  p.  176. 

Cited  and  foUowed  in  United  States  v.  Walker,  109  U.  S.  266,  27 
L.  980,  8  S.  Ct  283,  holding  decree  directing  executor  removed  by 
court  to  pay  over  certain  money  to  his  successor,  void. 

Judgment  of  court  lacking  Jurisdiction  is  void,  pp.  176,  177. 

Cited  and  applied  in  Ex  parte  Baldwin.  60  Cal.  436,  holding  order 
of  commitment  on  void  Judgment  affords  no  authority  to  Imprison; 
Bx  parte  Bemert,  62  CaL  529,  530.  discharging  prisoner  for  want  of 
authority  of  court  to  commit;  Hastings  v.  Whitmer,  —  Ind.  Ter. 
— ^  51  S.  W.  968,  holding  purchaser  at  sale  ordered  by  court  lacking 
jurisdiction  acquires  no  title;  In  re  McVey,  60  Neb.  483,  70  N.  W. 
62,  and  Finders  v.  Bodle,  —  Neb.  — ,  78  N.  W.  481.  bo^  holding  Judg- 
ment in  proceeding  not  warranted  by  State  Constitution,  is  void. 
Dorr  ▼.  Rohr.  82  Va.  363,  3  Am.  St  Rep.  109,  holding  Judgment  in 
garnishment  proceedings  without  notice,  void;  Seamster  v.  Black 
stock,  83  Va.  235.  5  Am.  St  Rep.  264.  2  S.  E.  37.  holding  decree  of 
partition  attackable  collaterally.  Approved  obiter  In  Foltz  v.  St. 
Louis,  etc..  Ry..  60  Fed.  821,  19  U.  S.  App,  676.  and  Wade  v.  Han- 
cock, 76  Va.  625,  626. 

Criminal  law. —  When  a  prisoner  has  endured  one  of  two  alterna- 
tive punishments  prescribed  for  his  offense,  the  court's  power  l^i 
exha listed,  and  he  Is  entitled  to  discharge,  pp.  176,  178. 

Cited  and  approved  obiter  in  Hovey  v.  Elliott.  145  N.  Y.  142.  ,'5> 
N.  B.  845,  89  L.  R.  A.  462,  and  n.  And  see  notes,  26  Am.  Dec.  45. 
and  66  Am.  St  Rep.  269. 

Distinguished  in  Ex  parte  Bigelow,  113  U.  a  331,  28  L.  1006,  .> 
&  Gt  644,  under  facta. 

Criminal  law. —  Where  prisoner  has,  nnder  erroneous  Judgment. 
snffered  full  penalty  for  his  offense,  further  judgment  of  court  is 
void  for  want  of  power,  p.  17& 

Cited  and  appUed  In  McDonald  v.  State,  4B  Md.  92,  holding  ai>- 
palate  court  can  only  revcrae  Judgment,  and  cannot  remand  for 
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proper  sentence.  Following  valuable  notes  discuss  this  subject  at 
length:  2S  Am.  Bep.  702,  29  Am.  Bep.  90,  97.  28  Am.  St  Rep.  110, 
115,  29  Am.  St  Rep.  7a 

War. —  Under  confiscation  act  of  1862,  decree  condemning  fee 
subjected  only  life  estate  to  sale,  p.  178. 

Dictum  cited  and  appUed  in  Citizens'  Bank  ▼.  Hyams,  42  La. 
Ann.  732,  7  So.  701. 

Miscellaneous. —  Petitioner  sued  the  committing  judge,  after  dis- 
charge, and  his  right  to  recoyer  was  denied  In  the  following:  Lange 
V.  Benedict  99  U.  S.  71,  25  L.  470,  affirming  13  Blatchf.  568,  565. 
566,  P.  O.  18,307,  and  78  N.  Y.  29,  30,  31,  33,  34.  29  Am.  Rep.  89,  90, 
92.  Discussion  of  cases  In  dissenting  opinion  is  referred  to  In  State 
V.  Gray,  37  N.  J.  L.  371. 

18  Wall.  206-232.  21  L.  888,  THE  DELAWARE  BAILBOAD  TAX. 

Constitutional  law. —  Charter  of  private  corporation  existing  for 
public  purposes  is  contract  within  meaning  of  obligation  clause  of 
Constitution,  p.  225. 

Cited  and  rule  applied  In  New  Orleans  Gas  Co.  y.  Louisiana  Light 
Co..  115  U.  S.  660,  29  L.  520,  6  S.  Ot  257.  holding  grant  of  exclusive 
franchise  to  furnish  gas  cannot  be  Impaired  by  subsequent  legisla- 
tion; Oliver  V.  Memphis,  etc.,  B.  Co..  80  Ark.  130,  denying  power  of 
legislature  to  repeal  tax  exemption  in  corporate  charter.  Cited  in 
discussion  obiter.  In  the  following:  Gibbons  v.  Mahon,  136  tf.  S. 
."57,  34  L.  527,  10  S.  Ct  1058,  Mobile  v.  Stonewall  Ins.  Co.,  53  Ala. 
578,  and  State  v.  Maine  Central  R.  R.,  66  Me.  494. 

Taxation. —  State  legislatures  may  exempt  property  of  persons 
or  corporations  from  taxation,  for  specified  period  or  perpetually^ 
p.  225. 

Constitutional  law. —  Immunity  from  taxation  conferred  by  char- 
ter becomes  part  of  contract,  and  cannot  be  revoked,  p.  225. 

Distinguished  in  Grand  Lodge  v.  City,  44  La.  Ann.  665.  11  So. 
151,  holding  legislature  may  repeal  exemption  where  such  power 
reserved  by  organic  law. 

Taxation. —  Intent  of  legislature  to  exempt  from  taxation  must 
be  clear  beyond  reasonable  doubt  p.  225. 

Numerous  citing  cases  have  applied  this  ruling,  as  follows: 
Morgan  v.  Louisiana,  93  U.  S.  222,  23  L.  861.  Picard  v.  Tennessee, 
etc..  B.  B.,  180  U.  S.  641,  82  L.  1053,  9  S.  Ct  642,  Keokuk,  etc.,  R.  R. 
V.  Missouri,  152  U.  S.  806,  38  L.  458,  14  S.  Ct  594,  Memphis,  etc.. 
B.  B.  y.  Berry,  41  Ark.  444,  Baltimore,  etc..  By.  v.  Ocean  City,  f^ 
Md.  97,  42  AtL  922,  and  State  v.  Whltworth,  8  Lea,  607,  all  holding 
exemption  of  property  In  hands  of  corporation  does  not  follow  it 
on  sale;  Memphis  Oas  Go.  ▼.  Shelby  Co.,  109  U.  8.  401,  27  L.  977, 
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8  8.  Ct  20e,  and  Turnpike  Gases,  98  Tenn.  873,  22  8.  W.  76,  both 
holding  grant  of  special  iHiyflege  does  not  Imply  exemption  from 
pHTllege  tax;  Memphis  t.  Bank,  91  Tenn.  660,  10  8.  W.  769,  and 
State  ▼.  Bank  of  (Commerce,  96  Tenn.  227,  31  8.  W.  996,  holding  taxa- 
tion of  COTporatlon  on  basis  of  capital  In  lien  of  other  taxes  does 
not  exempt  shares  in  holder's  hands;  Winchester,  etc.,  Boad  Oo.  ▼. 
Groxton,  98  Kj.  744,  34  8.  W.  619,  33  L.  B.  A.  190,  and  n.,  and  Fin- 
gree  v.  Michigan  Cent  B.  B.,  118  Mich.  329,  76  N.  W.  640,  holding 
abandonment  of  right  to  fix  tolls  will  not  be  presumed;  Tucker  ▼• 
Ferguson,  22  WalL  676,  22  L.  816,  holding  exemption  of  railroad 
did  not  extend  to  lands  owned  by  It,  but  unnecessary  for  Its  use; 
Chesapeake  B.  B.  ▼.  Virginia,  94  U.  8.  726,  24  L.  312,  holding  exemp- 
tion In  charter  does  not  extend  to  road  subsequently  added  by  con- 
solidation; Ballroad  ▼.  Bfalne,  96  U.  8.  611,  24  L.  841,  holding  con- 
solidation extinguishes  right  to  exemption  in  absence  of  spedflc 
provision;  Southwestern  B.  B.  ▼.  Wright,  116  U.  8.  236,  29  L.  628, 
6  8.  Gt  378,  holding  exemption  In  original  charter  will  not  extend 
to  lines  subsequently  acquired;  Ballroad  Gommisslon  Gases,  116  U. 
S.  326,  29  L.  642,  6  8.  Gt  342,  holding  relinquishment  of  right  to  regu- 
late fares  and  charges  cannot  be  Implied;  Yicksburg,  etc.,  B.  B.  y. 
Dennis,  116  U.  8.  668,  29  L.  771,  6  8.  Gt  627,  holding  exemption  from 
taxation,  after  completion  of  road,  does  not  exempt  during  con- 
struction; 810UX  Glty  By.  v.  8ioux  Glty,  138  U.  8.  108,  34  L.  902,  11 
S.  Gt  229,  holding  stipulation  In  charter  that  street  railway  should 
pave  between  rails,  did  not  prevent  city  from  taxing  to  pave  a  foot 
outside;  Board  of  Gommrs.  y.  Anderson,  68  Fed.  343,  29  U.  8.  App. 
639,  refusing  to  construe  tax  law,  so  as  to  give  taxpayer  power  to 
assess  his  own  property;  Dauphin,  etc..  By.  v.  Kennerly,  74  Ala. 
589,  holding  ordinance,  providing  for  exemption  of  railroads  enfran- 
chised thereunder,  must  be  construed  strictly;  8tate  v.  Board  of 
Assessors,  84  La.  Ann.  676,  holding  act  exempting  property  of  char- 
itable societies,  used  for  corporate  purposes,  did  not  exempt  prop- 
erty held  for  profit;  Jones  v.  Baines,  36  La.  Ann.  997,  holding  saw- 
mills not  manufacturers,  within  law  exempting  from  taxation; 
Springfield  v.  Smith,  138  Mo.  656,  60  Am.  St  Bep.  674,  40  8.  W.  759, 
37  L.  B.  A.  448,  holding  ordinance  enfranchising  street  railroad  and 
providing  for  ad  valorem  tax,  will  not  prevent  levy  of  license  tax; 
Wilmington,  etc.,  B.  B.  v.  Alsbrook,  110  N.  C.  148,  150,  160,  14  8.  D. 
fi53,  654,  658,  holding  consolidation  of  corporations,  one  of  whl<di  was 
exempt  from  taxation,  does  not  operate  to  exempt  all  property 
owned  by  new  corporation;  Lee  v.  Sturges,  46  Ohio  St  159,  and  Mem- 
phis V.  Home  Ins.  Go.,  91  Tenn.  562,  19  8.  W.  1043,  exemption  of 
capital  stock  does  not  exempt  shares  In  holder's  hands;  Ballroad  ▼> 
Harris,  99  Tenn.  693,  48  8.  W.  117,  holding  exemption  from  ad 
valorem  does  not  Include  exemption  from  privilege  taxes.  Glted 
also  In  discussion,  obiter.  In  Swann  v.  State,  77  Ala.  647,  and  Dow 
V.  Northern  B.  B.,  67  N.  H.  48,  36  AtL  684;  dissenting  opinion  la 
State  ▼•  Whitworth,  8  Lea,  623. 
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IMstinguisbed  in  Petersburg  v.  Petersburg  Ben.  Assn.,  78  Va. 
486,  holding  mle  Inapplicable  wbere  power,  not  Intent,  is  tn  question. 

Btatutaa. —  Public  grants  are  strictly  construed;  nothing  can  be 
taken  against  State  hj  presumption  or  inference,  p.  225. 

Otted  and  followed  In  SUdeU  v.  Orandjean,  111  U.  8.  487,  28  L. 
830,  4  8.  Ot  487,  holding  ambiguous  grant  at  public  lands  will  be 
construed  against  grantee;  Louisville,  etc.,  R.  R.  ▼.  Kentucky,  161 
U.  S.  685,  40  L.  854, 18  S.  Ot  717,  holding  grant  to  railroad  of  power 
to  connect  with  other  roadi,  does  not  include  power  to  consolidate: 
United  States  y.  San  Pedro,  etc.,  Co.,  4  N.  Mex.  318, 17  Pac.  425,  hold- 
ing grant  of  lands  wlM  BOt  pass  mineral  lands,  unless  expressly 
provided. 

Taxation. —  Provision  In  corporate  charter,  requiring  corporatioD 
to  pay  certain  annual  tax  upon  capital  stock,  is  not  limitation  on 
future  power  to  impose  higher  rate  or  different  tax,  pp.  226-229. 

Cited  and  followed  in  State  v.  Hilbert,  72  Wis.  194,  39  N.  W.  880, 
holding  ordinance  providing  for  issuance  of  franchise  upon  pay- 
ment of  certain  annual  tax,  does  not  impliedly  prohibit  increase  of 
license. 

Bailroadfl. —  After  consolidation,  under  laws  of  several  States 
new  company  possesses  all  rights  and  privileges  original  corpora- 
tions had  severally  enjoyed  in  portions  of  road  previously  belongini: 
to  them,  pp.  228,  229. 

Cited  and  principle  applied  in  Central  R.  R.,  etc.  v.  Georgia,  92 
U.  8.  676,  676,  28  L.  761,  762,  and  Cherow,  etc.,  R  R.  v.  Commis- 
sionera,  85  N.  O.  525,  holding  consolidation  does  not  extinguish 
right  of  one  road  to  Immunity  from  taxation;  Wilmer  v.  Atlanta. 
etc,  Ry.,  2  Woods,  455,  F.  O.  17,776,  holding  corporation  char- 
tered by  two  States,  is  bound  in  its  entirety  by  appearance  in 
suit  in  either;  Bloxham  v.  Florida  Central,  etc.,  R.  R.,  35  Fla.  728, 
17  So.  928,  holding  debts  follow  consolidated  COTporations;  State  v. 
Atlantic,  etc,  R.  R.,  60  Ga.  274,  holding  property  of  respective  cor- 
porations vests  in  consolidated  company;  Ohio,  etc,  Ry.  v.  People, 
123  111.  482,  483,  14  N.  B.  880,  holding  directors  may  meet  and  trans- 
act business  in  either  State;  State  v.  Philadelphia,  etc.,  R  R.,  45 
Md.  382,  and  State,  etc.  Canal  Co.  t.  Commissioners,  37  N.  J.  L. 
243,  both  holding  exemptions  of  respective  corporations  attach  to 
consolidation  acts;  Chicago,  etc.,  Ry.  v.  Auditor-General,  58  Mich. 
92,  18  M.  W.  592,  holding  consolidated  railroads  not  taxable  on  en- 
tire system  as  if  single  domestic  corporation;  Wilmington,  etc.,  R. 
R  V.  Alsbrook,  110  N.  0.  165,  14  8.  E.  165,  holding  consolidation  of 
railroads,  one  of  which  was  exempt  from  taxation,  does  not  operate 
to  exempt  all  property  of  new  corporation;  dissenting  opinion  In 
State  V.  Northern  C.  Ry.,  44  Md.  177,  majority  holding  consolida- 
tion acts  operated  as  new  charter,  and  legislature  could  repeal 
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exemptions  granted  In  old.  Approved  obiter  In  Boston,  etc*  R.  B. 
V.  New  York,  etc.,  R.  B.,  18  R.  I.  274.  See  also  note  in  79  Am.  Dec. 
427. 

Taxation. —  State's  power  to  tax  is  confined  to  subjects  wtthln  its 
jurisdiction,  p.  229. 

Olted  and  applied  in  New  York,  etc.,  R.  R.  t.  PennsylTanla,  153 
II.  S.  6#6,  88  L.  858,  14  a  Ot  908,  bolding  Pennsylvania  conld  not 
compel  New  York  corpoititlon  to  deduct  from  interest  due  residents 
of  former,  amount  of  tax  due  on  sucb  bonds;  dissenting  opinion  in 
Adams  Bxpress  Oo.  v.  Oblo,  165  U.  8.  282,  41  L.  699,  17  S.  Ot  818, 
majority  bolding  property  of  Interstate  express  company  may  be 
valued  as  unit  as  basis  for  proportionate  tax  to  be  levied. 

Oorporationa. —  Sbare  of  stockbolder  is  in  a  measure  distinct  from 
capital  stock;  latter  is  property  of  corporation;  former  Is  individual 
interest  of  stockbolder,  representing  his  proportional  rlgbts,  pp. 
229,  230. 

The  following  cases  apply  this  principle:  New  Orleans  v.  Hous- 
ton, 119  U.  S.  277,  30  L.  415,  7  S.  Ot  205.  Albany  City  Nat  Bank 
V.  Maher,  19  Blatchf.  179,  6  Fed.  420,  and  Mercantile  Nat  Bank  v. 
New  York,  28  Fed.  784,  all  holding  stock  and  shares  are  distinct  for 
purpose  of  taxation;  Porter  v.  Rockford,  etc.,  R.  R.,  76  111.  567,  hold- 
ing **  capital  stock/*  used  in  statute,  did  not  include  *'  shares,**  in 
holders*  hands;  dissenting  opinion  in  Farrlngton  v.  Tennessee,  95 
U.  8.  692,  693,  24  L.  562,  majority  holding  exemption  of  capital 
stock  from  taxation  extended  to  shares  in  hands  of  individuals. 
Oited  approvingly,  but  obiter,  in  Kirtland  v.  Hotchkiss,  42  Conn. 
439,  19  Am.  Rep.  550,  and  Deaderick  v.  Wilson,  8  Baxt  118,  dis- 
cussing relations  of  stockholders  to  corporation;  dissenting  opinion 
in  State  v.  Baltimore,  etc.,  R.  R.,  48  Md.  84. 

Limited  in  discussion  In  dissenting  opinion  in  State  v.  Northern 
C.  Ry.,  44  Md.  179,  arguing  that  corporation  is  trustee  holding 
property  owned  by  shareholders. 

Taxation. —  If  corporate  charter  provides  for  taxation  of  shares 
at  locality  of  company,  their  taxability  at  such  place  is  annexed  as 
an  incident,  regardless  of  ovnier's  domicile,  p.  230. 

Cited  and  principle  applied  in  Danville,  etc,  Co.  v.  Parks,  88  111. 
173,  asserting  validity  of  act  taxing  bank  shares  at  bank's  place 
of  business;  Board  of  Commissioners  v.  Black  well,  etc.,  Oo.,  116  N. 
C.  448,  21  8.  E.  425,  holding  State  may  tax  capital  stock,  although 
shares  may  be  taxable  in  holders'  hands  elsewhere.  Oited,  argu- 
endo, in  Cotton  Exchange  v.  Board  of  Assessors,  85  La.  Ann.  1157. 

Approved,  but  limited.  In  North  Carolina  R.  R.  v.  Commissioners, 
91  N.  0.  460,  holding,  however.  State  cannot  levy  tax  on  shares  of 
non-resident  as  such. 

Taxation. —  Tax  upon  capital  stock  of  corporation  is  not  tax 
upon  shares  of  individual  shareholders,  nor  upon  corporate  prop« 
erty,  but  upon  corporation  Itself,  p.  231. 
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Crit!cl8e<l  and  denied  In  Nichols  v.  New  Hayen,  etc.,  CJo.,  42  Conn. 
121,  holding  capital  stock  within  meaning  of  statute  exempting 
*•  property"  from  taxation. 

Taxation. —  Basis  of  assessment  and  rate  of  taxation  are  wholly 
within  legislative  discretion,  p.  231. 

Cited  and  followed  in  Home  Ins.  Co.  v.  New  York,  134  U.  S.  600, 
88  L.  1080,  10  8.  Ct  505,  holding  State  may  tax  franchise  or  bnsi- 
ness  of  corporation;  Forbes  y.  Oracey,  9  Fed.  Cas.  405,  holding  fix- 
ing of  time  for  assessment  is  discretionary  with  legislature;  Neary 
y.  Philadelphia,  etc.,  R.  R.,  7  Honst  448,  9  Ati.  415,  holding  Umita- 
tion  or  exemption  not  objectionable  because  it  increases  burden  of 
other  taxpayers;  Hannibal,  etc.,  R.  R.  y.  State  Board,  64  Mo.  307, 
refusing  to  disturb  appraisement  made  by  board  of  equaliisation; 
Railroad  y.  Harris,  99  Tenn.  709,  43  S.  W.  121,  holding  power  to 
leyy  prlyllege  tax  carries  unlimited  power  to  fix  rate. 

Limited  in  Santa  Clara  R.  R.  Tax  Case,  9  Sawy.  184,  18  Fed.  897, 
holding,  under  fourteenth  amendment,  legislature  cannot  discrim- 
inate against  corporations;  First  Nat  Bank  v.  Treasurer,  25  Fed. 
757,  holding  yold,  statute  operating  to  discriminate  against  national 
banks.  Distinguished  in  Northern  Pac.  R.  R.  y.  Carland,  5  Mont 
181,  3  Pac  152,  holding  State  cannot  tax  right  of  way  across  public 
land. 

Taxation. —  State  may  tax  corporation  upon  basis  of  its  capital 
stock,  its  income,  or  the  yalue  of  its  franchise  or  property,  pp.  231, 
282. 

Cited  and  applied  in  Loulsyille,  etc.,  R.  R.  y.  State,  8  Heisk.  798. 
holding  assessment  may  be  based  on  value  of  lines  extending  be- 
yond State.    See  also  note,  25  Am.  St  Rep.  874,  885. 

Gommeroa. —  Taxation  of  railroad,  based  upon  capital  stock,  in- 
come or  yalue  of  franchise,  does  not  confiict  with  commerce  power 
of  Congress,  p.  232. 

The  authority  of  the  principal  case  has  been  Invoked  in  numerous 
cases  to  sustain  the  power  of  the  States  to  tax  the  Instruments  of 
Interstate  commerce,  as  follows:  Erie  Ry.  y.  Pennsylvania,  21 
WalL  498,  22  L.  598.  State  v.  Philadelphia,  45  Md.  381,  385,  24  Am. 
Rep.  516,  Baltimore,  etc..  Ry.  v.  Baltimore,  71  Md.  418,  18  AtL  919. 
and  Northern  Pac.  R.  R.  v.  Barnes,  2  N.  Dak.  339,  51  N.  W.  393,  all 
holding  State  may  base  tax  on  gross  earnings  of  railroad  company; 
Western  U.  TeL  Co.  v.  Mayor,  etc.,  28  Ohio  St  531,  holding  tax  on 
^ross  receipts  of  telegraph  company  is  not  tax  on  commerce;  In- 
aurance  Co.  v.  Commonwealth,  87  Pa.  St  184,  30  Am.  Rep.  356,  hold- 
ing State  may  tax  Insurance  company  on  basis  of  all  premiums 
received  within  or  without  State;  State  Railroad  Tax  Cases,  92  U.  S. 
611,  23  L.  672,  and  Pittsburgh,  etc.,  Ry.  v.  Backus,  154  U.  S.  431,  38 
L.  1038,  14  S.  Ct  1118,  holding  property  of  Interstate  railroad  may 
be  yalued  as  unit  for  purpose  of  levying  proportionate  tax;  Pull- 
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man's  Gar  Go.  t.  Pennsylvania,  141  U.  S.  23,  28,  85  L.  616,  618,  11 
S.  Ot  878,  880,  and  Pallman*8  Palace-Oar  Ck>.  v.  Board,  etc.,  55  Fed. 
200,  both  holding  tax  upon  sleeping-cars  is  not  regulation  of  com- 
merce; Attorney-General  v.  Western  U.  Tel.  Co.,  33  Fed.  131,  and 
Western  U.  TeL  Go.  v.  Norman,  77  Fed.  21,  both  holding  tax  on  fran- 
chise of  telegraph  company,  valid;  Horn  Silver  Min.  Co.  v.  New 
York,  148  U.  8.  818,  86  L.  167,  12  8.  Gt  404,  holding  tax  on  fran- 
chise of  mannfacturing  corporation,  engaged  In  interstate  busi- 
ness, is  not  tax  on  commerce;  Ashley  v.  Ryan,  153  U.  S.  445,  38 
li.  778,  14  S.  Gt  868,  holding  fee  for  filing  articles  of  consolidation 
is  not  restrictive  of  commerce;  Western  U.  Tel.  Co.  v.  Taggart,  163 
U.  8.  14,  21,  41  L.  54,  57,  16  8.  Gt  1058,  1061,  affirming  same  case; 
Western  U.  TtH  Go.  t.  Taggart,  141  Ind.  293,  40  N.  E.  1054,  holding 
valid,  tax  on  telegraph  companies  based  on  value  of  lines  in  State; 
Adams  Express  Go.  t.  Ohio,  165  U.  8.  226,  41  L.  697,  17  8.  Ct  311, 
affirming  same  case,  sub  nom.;  Sanford  v.  Poe,  69  Fed.  554,  37  U. 
8.  App.  378,  holding  valid,  tax  on  telephone,  telegraph  and  express 
companies;  Neary  v.  Philadelphia,  etc.,  R.  R.,  7  Houst  442,  443,  9 
Atl.  412,  affirming  8.  C,  5  Del.  Oh.  611,  and  holding  tax  on  roadbed 
is  not  regulation  of  commerce;  New  Orleans  v.  Bclipse  Tow-Boat 
Co.,  88  La.  Ann.  650,  39  Am.  Bep.  283,  holding  license  tax  on  owners 
of  towboats  on  Mississippi,  Is  not  regulation  of  commerce;  Lumber- 
viUe  Bridge  Co.  v.  Assessors,  55  N.  J.  L.  535,  536,  26  Atl.  713,  714, 
25  L.  Bi.  A.  137,  holding  franchise  of  bridge  company,  engaged  in 
interstate  commerce,  taxable;  People  v.  Wemple,  131  N.  Y.  71,  27 
Am.  St  Rep.  546,  29  N.  B.  1003,  holding  State  may  tax  foreign 
manufacturing  corporation  for  privilege  of  doing  business;  Pied- 
mont R.  R.  V.  ReidsvlUe,  etc,  R.  R.,  101  N.  C.  407,  8  8.  B.  126,  2 
li.  R.  A.  285,  and  n.,  holding  municipal  ad  valorem  tax  on  railroad 
Is  not  repugnant  to  commerce  power.  See  also  valuable  note  In 
27  Am.  8t  Rep.  560. 

Vermont,  etc.,  R.  R.  v.  Central,  etc.,  R.  R.,  63  Vt  23,  21  Atl. 
267,  10  L.  R.  A.  565,  while  declaring  the  principal  case  to  have 
been  overruled  on  this  point,  held  that.  Inasmuch  as  such  a  tax 
had  previously  been  considered  valid,  the  lessee  of  a  railroad 
could  not  be  compelled  to  make  good  to  the  lessor  the  amount 
deducted  from  the  receipts,  for  payment  to  the  State.  On  appeal. 
Supreme  Court  dismissed  cause  for  want  of  jurisdiction,  in  159  U. 
8.  639,  40  L.  289,  16  8.  Gt  115. 

Miscellaneous. —  Cited  also  in  Hooper  v.  California,  155  U.  S.  652, 
39  L.  299,  15  S.  Ct  209,  on  point  that  State  may  prescribe  conditions 
upon  which  foreign  corporation  may  do  business;  also  in  Phoenix 
Cftrpet  Go.  t.  State,  118  Ala.  152,  22  So.  628,  but  not  in  point 

18  WalL  233-236,  21  L.  902,  RAILWAY  GO.  v.  ALLBRTON. 

Corporations. —  Power  conferred  on  directors  to  perform  all  cor- 
porate acts,  refers  to  ordinary  business  transactions  of  corporation, 
pp.  234,  235. 
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Olted  mud  followed  in  Nashua,  etc.,  R.  R.  Corp.  v.  Boston,  etc., 
R.  R..  136  U.  S.  884,  84  L.  371, 10  S.  Ot  1011.  affirming  S.  0.,  Nashua, 
etc.,  R.  R.  T.  Boston,  etc.,  R.  R.,  27  Fed.  826,  in  holding  directors 
of  two  railroads  may  enter  into  contract  for  Joint  management,  but 
reyersing  on  other  gronnds;  Kansas  City  Hay-Press  Co.  v.  D^yoU 
T2  Fed.  722,  asserting  sole  power  of  directors  to  sell  property. 

Corporations. —  Charter  power  to  increase  capital  stock  can  be 
exercised  only  by  stockholders;  directors  cannot  do  so  unless  ex- 
pressly authorized,  pp.  234,  235. 

Following  cases  are  on  all  fours  with  principal  case  on  this  point: 
Winters  y.  Armstrong,  37  Fed.  510,  Laredo  Imp.  Ck).  v.  Stevenson, 
66  Fed.  635,  32  U.  S.  App.  97,  Peck  y.  JBlliott,  79  Fed.  13,  16,  47 
U.  S.  App.  605,  38  L.  R.  A.  621,  622,  and  n.,  Grangers,  etc,  Ins.  Co. 
y.  Kamper,  73  Ala.  343,  and  Newport  Cotton-Mill  Co.  v.  Mims,  — 
Tenn.  — ,  58  S.  W.  787.  Principle  appUed  in  Scovill  v.  Thayer,  105 
U.  S.  148,  26  L.  971,  holding  issue  in  excess  of  amount  allowed  by 
charter,  is  void;  Tschumi  v.  Hills,  6  Kan.  App.  555,  51  Pac  621, 
holding  directors  cannot  change  par  value  of  shares;  Gill  y.  Balis, 
72  Mo.  433,  denying  power  of  directors  to  reduce  capital  stock; 
Baker  v.  Ft  Worth  Board  of  Trade,  8  Tex.  Civ.  App.  562,  28  S.  W. 
403,  holding  stocldiolder  not  liable  on  subscription  to  excessive  is- 
sue of  stock.  Approved  obiter  in  Ross-Meehan,  etc.,  Co.  v.  Southern, 
etc  Iron  Co.,  72  Fed.  963,  and  National  Exch.  Bank  y.  Sibley,  71 
Ga.  732.  And  see  notes  in  85  Am.  Dec  621,  11  AnL  Rep.  95,  and  57 
Am.  St  Rep.  67. 

Distinguished  in  Wood  v.  Whelen,  93  IlL  164,  holding  act  of  di- 
rectors, In'allowing  conversion  of  bonds  into  stock,  while  ultra  vires, 
did  not  affect  validity  of  bonds. 

Corporations. —  Law  empowering  directors  to  increase  capital 
stock,  must  be  accepted  by  stockholders,  either  expressly  or  by  ac- 
quiescence, pp.  235,  236. 

Cited  and  foUowed  in  Kent  y.  Quicksilver  liin.  Co.,  78  N.  Y.  182, 
holding  stockholders,  objecting  to  reissue  of  preferred  stock,  may 
sue  to  restrain  payments  thereon;  Bailey  v.  Champlain  Mln.,  etc, 
Co.,  77  Wis.  459,  46  N.  W.  540,  holding  acquiescence  in  increase  ren- 
dered directors'  act  valid.    See  also  note,  58  Am.  Dec  462. 

Corporations. —  Change  in  purpose,  object  or  constituency  of  cor- 
poration, cannot  be  made  without  consent  of  stockholders,  express 
or  implied,  p.  235. 

Cited  and  followed  in  Venner  v.  Atchison,  etc,  R.  R.,  28  Fed.  58b, 
holding  acquiescence  in  act  of  directors,  in  accepting  amendment 
of  charter  by  legislature,  implied  from  circumstances;  Board  of 
Commrs.  v.  Lafayette,  etc.,  R.  R.,  50  Ind.  98,  and  Dow  v.  Northern 
R.  R.,  67  N.  H.  26,  36  AtL  523,  both  holding  lease  of  lines  invalid 
as  to  dissenting  stockholders;  Baltimore,  etc.,  R.  R.  v.  Employees  R. 
Assn.,  77  Md.  570.  26  AtL  1046,  holding  directors  of  railroad  relief 
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association  could  not  release  company  from  obligations  without 
members'  consent;  People  v.  Ballard,  134  N.  Y.  296,  32  N.  B.  60,  17 
L.  B.  A.  747,  holding  corporation  cannot  transfer  all  Its  property 
without  consent  of  members. 

Distinguished  in  Louisville  Trust  Co.  t.  Louisville,  etc.,  R.  B.,  7.^ 
Fed.  447,  43  U.  8.  App.  550,  holding  guaranteeing  bonds  of  anothf^r 
corporation  does  not  change  object  of  corporation. 

18  WalL  287-254,  21  L.  827,  IN8UBANGB  CO.  t.  FOLSOM. 

Couxti. —  Where  Jury  is  waived  and  issues  submitted  to  Circuit 
Court,  finding  may  be  either  general  or  special;  if  general,  parties 
are  concluded  thereby,  unless  exceptions  were  duly  taken  to  court's 
rulings,  p.  248. 

The  following  citing  cases  apply  this  ruling  to  similar  facts: 
Cooper  T.  Omohundro,  19  WalL  69,  22  L.  49,  Jessup  v.  United  States, 
106  U.  8.  150,  27  L.  86,  1  S.  Ct  77,  and  National  Bank  v.  First 
Nat  Bank,  61  Fed.  810,  27  U.  S.  App.  88.  Cited  and  principle 
applied  in  Insurance  Co.  v.  Sea,  21  WalL  161,  22  L.  512,  holding 
general  exception  to  findings  will  be  disregarded;  Marye  v.  Strouse. 
6  Sawy.  218,  5  Fed.  497,  Searcy  Co.  v.  Thompson,  66  Fed.  93,  94. 
95.  27  U.  S.  App.  715,  Key  West  v.  Baer,  66  Fed.  442,  30  U.  S. 
App.  140,  and  Distilling,  etc.,  Co.  v.  Gottschalk  Co.,  66  Fed.  610. 
24  IT.  8.  App.  638,  all  holding  refusal  of  court  to  make  special 
finding,  is  not  assignable  as  error;  Davis  t.  Schwartz,  155  U.  S. 
637,  39  L.  293.  15  S.  Ct  239,  Walters  v.  Western,  etc.,  R.  B.,  69 
Fed.  710,  and  United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88 
Fed.  153,  59  U.  S.  App.  355.  all  holding  master's  findings  of  f^ct 
conclusive  on  equity  court  Approved  obiter  in  Capital  Traction  Co. 
V.  Hof,  174  U.  S.  9,  19  S.  Ct  584.  and  World's  Columbian  Bxposi- 
tion  Co.  V.  Republic.  96  Fed.  689. 

Distinguished  in  Jollet  etc.,  Ry.  v.  Velie,  140  111.  67.  29  N.  B.  708. 
under  facts.  Criticised  in  dissenting  opinion  in  Searcy  Co.  v. 
Thompson,  66  Fed.  98,  99.  100,  27  U.  S.  App.  715. 

Courts. —  Supreme  Court  will  not  review  general  findings  of  Cir- 
cuit Court  in  cause  submitted  to  that  court  for  trial  without  jury, 
p.  248. 

The  following  citing  cases  are  on  all  fours  with  the  principal 
case  on  this  point:  The  Abbotsford.  98  U.  S.  443.  25  L.  169,  Mar- 
tinton  Y.  Fairbanks.  112  U.  S.  673,  674,  28  L.  863,  864.  5  S.  Ct  322. 
323.  British  Queen  Min.  Co.  v.  Baker  Silver  Mln.  Co..  139  U.  S. 
222.  35  L.  147,  11  S.  Ct  523.  Bowden  y.  Bumham.  59  Fed.  753.  19 
U.  8.  App.  448,  Rhodes  v.  United  States  Nat  Bank,  66  Fed.  515. 
24  U.  8.  App.  607.  34  L.  R.  A.  744.  and  O'Hara  v.  Mobile,  etc.,  R.  R., 
76  Fed.  720,  40  U.  S.  App.  471.  Cited  and  principle  applied  in  Mayi> 
T.  Fritton,  20  Wall.  418,  22  L.  390,  holding  Jurisdiction  not  ques 
tionable  on  appeal;  Crews  y.  Brewer,  19  WalL  72,  22  L.  64,  and  Ken- 
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tuckj  L.,  etc,  Ins.  Co.  v.  Hamilton,  63  Fed.  97,  22  U.  S.  App.  386, 
both  holding  embodying  evidence  In  bill  of  exceptions  does  not  con- 
stitute special  findings;  Packer  t.  Whittier,  91  Fed.  513,  68  U.  & 
App.  40,  holding  Circuit  Court  of  Appeals  cannot  supply  finding  on 
issue  of  fraud;  Hahn  t.  Billings  Bros^  18  R.  I.  553,  28  Atl.  1028, 
where  State  court  followed  same  practice.  Cited,  arguendo,  in 
New  Mexican  B.  B.  t.  Hendricks,  6  N.  Hex.  616,  30  Pac  902. 

TrlaL — Findings  of  fact  in  cause  submitted  to  court  without 
jury  are  equivalent  to  special  verdict,  p.  249. 

Cited  and  reUed  upon  In  Fort  Scott  v.  Hickman,  112  U.  8.  16S, 
28  L.  641«  6  8.  Ct  64,  holding,  on  reversal  of  erroneous  judgment, 
liased  on  special  finding,  appellate  court  should  direct  entry  of  proper 
judgment  Approved  obiter  in  dissenting  opinion  in  Murphy  v.  Ben- 
nett, 68  CaL  536,  9  Pac.  748. 

Courts. —  Where  cause  is  tried  by  Circuit  Court,  without  jury,  and 
Endings  are  general.  Supreme  Court  wlU  re-examine  only  rulings 
of  law  duly  presented  by  bill  of  exceptions,  pp.  249,  254. 

Cited  and  principle  applied  In  Railroad  Co.  v.  Fraloff,  100  17.  8. 
32,  25  L.  535,  holding  fbcts  found  by  jury,  under  correct  Instruc- 
tion of  court,  not  reviewable;  Lehnen  v.  Dickson,  148  U.  S.  73,  37 
L.  878,  18  S.  Ct  482,  and  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  232, 
16  8.  Ct  1066,  both  holding  evidence  not  reviewable;  Pacific  Postal 
TeL,  etc.,  Co.  v.  Flelschner,  66  Fed.  903,  29  U.  8.  App.  227,  refus- 
ing to  examine  findings  to  determine  sufficiency;  Lynch  v.  Grayson, 
7  N.  Mex.  40,  82  Pac  158,  reaffirming  8.  C,  5  N.  Mex.  495,  25  Pac. 
994,  and  holding  rule  applicable  In  territorial  courts.  Cited,  ar- 
guendo, in  Torllna  v.  Trorlicht,  6  N.  Mex.  55,  27  Pac.  794. 

Courts. —  Circuit  Court  cannot  order  peremptory  non-suit  apralnst 
will  of  plaintiff,  p.  250. 

Cited  and  applied  in  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed. 
99,  holding  proper  procedure  Is  to  impanel  jury  and  direct  verdict 
for  defendant 

Courts. —  Although  Circuit  Court  cannot  grant  peremptory  non- 
suit, refusal  to  instruct  jury,  at  defendant's  request,  that  plaintiff's 
•vidence  Is  insufficient,  is  ground  for  exception,  pp.  250,  251. 

• 

Insurance. —  Intention  of  marine  insurance  policy  to  cover  pre* 
vioas  loss  may  sufficiently  appear  from  description  of  risk  and 
subject-matter  of  contract;  words  "lost  or  not  lost,"  are  unneces* 
sary,  p.  251. 

Courts. —  Special  findings  of  Circuit  Court  in  cause  submitted 
without  jury,  can  be  reviewed  only  for  purpose  of  determining  sufll- 
ciency  of  facts  to  support  judgment  p.  252. 

Mercantile  Trust  Co.  v.  Wood,  60  Fed.  348.  19  U.  8.  App.  567^ 
and  Sayward  ▼•  Dexter,  72  Fed.  769,  44  U.  8.  App.  876,  appllea 
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thlB  rnUng  under  snch  state  of  facts.  Principle  applied  In  Walker 
T.  MlUer,  59  Fed.  870,  19  U.  8.  App.  408,  holding  sufficiency  of  evi- 
dence to  support  findings,  not  questionable;  Citizens'  Bank  t.  Far- 
well,  63  Fed.  119.  27  U.  8.  App.  268,  stating  practice  In  determin- 
ing sufficiency;  dissenting  opinion  In  Insurance  Co.  y.  Boon,  96  U. 
8.  184  189,  24  L.  400,  402,  majority  holding  that  special  order  may 
make  such  finding  part  of  record*  reviewable  without  bin  of  ex- 
ceptions. 

l^uroranot. —  Burden  of  proof  Is  on  party  alleging  mlsrepresenta- 
tloii  In  application  for  marine  Insurance  policy,  p.  268. 

Cited  in  note,  84  Am.  Dee.  292. 

Miscellaneous. —  Following  cases  cite  Insurance  Oo.  t.  Folsom,  on 
point  that  refusal  to  grant  new  trial  is  not  ground  for  error:  Ar- 
kansas Oattle  Oo.  T.  Mann,  130  U.  8.  76,  82  L.  856,  9  8.  Ct  460. 
New  York,  etc.,  8.  8.  Co.  v.  Anderson,  60  Fed.  465,  1  U.  8.  App. 
176.  Northern  Pac.  R.  R.  v.  Charless,  61  Fed.  579,  7  U.  8.  App.  859. 
and  Richmond  By.,  etc.,  Co.  v.  Dick,  52  Fed.  380,  8  U.  8.  App.  90. 
Cited  erroneously  In  United  States  v.  Cent  Pac.  R.  R.,  26  Fed.  484. 

18  WalL  266-2T2,  21  L.  886,  HBNSHAW  T.  BISSELL. 

Public  lands. —  In  dispute  under  conflicting  patents,  conflnnlnpr 
Mexican  grants,  the  original  concessions  will  be  examined  to  deter- 
mtne  which  carried  better  right,  pp.  261,  266. 

Cited  and  applied  to  similar  facts  In  Harrison  t.  TTlrlchs,  39  Fed. 
656.  *  Principle  applied  In  Last  Chance  Mln.  Co.  v.  Tyler  Min.  Co., 
61  Fed.  566.  15  U.  S.  App.  456.  adopting  rule  In  determining  rights 
tinder  conflicting  mining  claim. 

Public  lands. —  Grant  by  Mexico,  of  land  so  described  as  to  render 
identiflcatlon  certain,  entitled  grantee  to  speclflc  tract  named,  p 
262. 

Rule  applied  in  Hale  v.  Akers,  69  Cal.  166.  10  Pac  388,  a  similar 
rase;  United  States  v.  Central  Pac.  R.  R.  Co..  11  8awy.  445.  26  Fed. 
484,  holding  lands  In  question  sufficiently  identified  to  defeat  suit 
by  United  States. 

Public  lands. —  Approval  of  grant  by  departmental  assembly  di- 
vested power  of  Mexican  governor  over  land  embraced  therein,  pp. 
262.  263. 

Public  lands. —  Question  as  to  which  of  two  conflicting  surveys. 
approved  by  political  department,  appropriates  premises  in  dispute. 
Is  for  courts  to  determine,  p.  266. 

Public  lands. —  Semble,  as  between  two  floating  grants  of  quan- 
tity within  same  general  tract,  where  neither  grantee  has  received 
official  delivery  from  fonner  government,  first  survey  and  patent 
will  hold  land,  p.  267. 
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Cited  and  appUed  In  BilUer  v.  Dale,  d2  U.  S.  477.  478,  23  L.  737, 
under  such  facts;  Hajner  t.  Stanly,  8  Sawy.  228»  18  Fed.  228»  hold- 
ing survey  relates  back  to  grant 

Public  lands. —  Survey,  approved  by  District  Oourt,  tinder  act 
1860,  renders  grant  condnsive  as  against  claimants  nnder  floating 
grants,  p.  268. 

Cited  and  applied  in  Southern  Pac.  R,  E.  Co.  v.  Dull,  10  Sawy. 
516,  22  Fed.  496,  a  similar  case;  Adam  v.  Norris,  103  U.  S.  593,  26 
L.  5S4,  holding  confirmation  concludes  United  States;  Oragln  ▼. 
Powell,  128  U.  S.  699,  82  L.  568,  9  8.  Ct  206,  holding  survey,  ap- 
proved by  land  office,  not  attackable  collaterally;  United  States  v. 
Conway,  175  U.  S.  70,  holding  confirmation  of  Indian  grant  passes 
all  United  States  title;  Manning  t.  San  Jacinto  Tin  Co.,  7  Sawy.  424. 
0  Fed.  730.  and  Mora  v.  Nune«,  7  Sawy.  466,  10  Fed.  641.  both  hold- 
ing patent  issued  on  confirmation.  Is  conclusive  of  location.  And 
see  note,  79  Am.  Dec.  162. 

Public  lands. —  Act  1860,  relative  to  approval  of  surveys  by  Dis- 
trict Court,  construed,  p.  269. 

Public  lands. —  Surveys  are  subject  to  exclusive  control  of  Con- 
gress, and  until  patents  issue  thereon,  may  be  set  aside  and  new 
ones  ordered,  p.  269. 

Cited  and  principle  applied  in  United  States  v.  McLaughlin,  127 
U.  S.  450,  32  L.  221,  8  S.  Ct  1187,  asserting  power  of  land  depart- 
ment to  locate  Mexican  floats. 

Public  lands. —  California  statute  of  limitatlonB  does  not  run, 
during  confirmation  proceedings  in  Federal  courts,  against  claim- 
ants whose  titles  are  perfected  by  such  ^Proceedings,  p.  270. 

Cited  and  reaffirmed  In  the  following:  Palmer  v.  Low,  98  U.  S. 
16,  26  L.  64,  Gardiner  v.  BiiUer,  47  CaL  677,  678.  and  Manly  v.  Hew- 
lett, 56  Cal.  98.  Cited  and  principle  applied  in  Wllhoit  v.  Tubbs, 
83  Cal.  288,  23  Pac. '388,  and  Ohm  v.  San  Francisco,  92  Cal.  455, 
28  Pac.  585,  holding  statute  runs  after  confirmation  of  title,  or  Is- 
suance of  patent;  Le  Roy  v.  Carroll,  3  Sawy.  67,  F.  C.  8,266,  and 
King  v..  Thomas,  6  Mont  416,  12  Pac.  867.  both  holding  statute  will 
not  run  against  mining  claim  before  patent  Issued;  Riverside  Land, 
etc.,  Co.  V.  Jansen,  66  CaL  301,  6  Pac.  487,  holding  prescriptive  right 
to  run  ditch  over  land  cannot  accrue  before  patent  issued.  Cited 
in  discussion  obiter  in  Altschul  t.  O'Neill,  —  Or.  — ,  58  Pac.  99. 
and  Anzar  v.  Miller,  90  Cal.  346,  27  Pac.  300,  and  dissenting  opin- 
ion in  Pickett  V.  Hastings,  47  Cal.  291. 

EstoppeL — To  apply  doctrine  of  equitable  estoppel,  there  must 
be  some  Intended  deception  in  conduct  or  declarations,  or  such  gross 
negligence  as  to  amount  to  constructive  fraud,  p.  271. 

Cited  in  Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  836,  23  L. 
929,  holding,  where  true  title  Is  known  to  both  parties,  no  estoppel 


^ 
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Note. 


this  rnttng  under  sncb  stat. 
T.  MlUer,  59  Fed.  870,  19  U. 
dence  to  support  findings,  n* 
well  63  Fed.  119,  27  U.  8.  ^ 
ing  saffidency;  dissenting  opi 
a  184   139,  24  L.  400.  402,  ma 
make  such  finding  part  of  re 
ceptlcv^s. 

l^isoranot. —  Burden  of  proof 
Hod  In  application  for  marine  li 

Cited  In  note,  84  Am.  Dee.  292 
Miscellaneous. —  Following  case 
point  that  refusal  to  grant  new  t 
kansas  Oattle  Oo.  t.  Mann,  180  1 
New  York,  etc.,  S.  S.  Oo.  v.  Ande 
176.  Northern  Pac.  R.  R.  t.  Charles 
and  Richmond  Ry.,  etc,  Co.  t.  Did 
Cited  erroneously  in  United  States  v 


.  ^ 
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Public  landa. —  In  dispute  under  a 
Mexican  grants,  the  original  concessloL 
mtne  which  carried  better  right,  pp.  26 

Cited  and  applied  to  similar  facts  In  1 
656.'  Principle  applied  In  Last  Chance  I 
61  Fed.  566.  15  U.  S.  App.  456,  adopting 
under  conflicting  mining  claim. 

Public  lands. —  Grant  by  Mexico,  of  land 
identification  certain,  entitled  grantee  to 
262. 

Rule  applied  in  Hale  t.  Akers,  69  Cal.  16< 
t*ase;  United  States  v.  Central  Pac.  R.  R.  Co. 
484,  holding  lands  in  question  sufficiently  1( 
by  United  States. 

Public  lands. —  Approral  of  grant  by  depa 
vested  power  of  Mexican  goyemor  oyer  land  c 
262,  263. 

Public  lands. —  Question  as  to  which  of  two 
approved  by  political  department,  appropriates  p 
to  for  courts  to  determine,  p.  266. 

Public  lands. —  Semble,  as  between  two  fioatin^ 
tity  within  same  general  tract,  where  neither  grar 
offldal  delivery  from  former  goyemment,  first  sui 
win  hold  land,  p.  267. 
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3d  approvingly  In  Romalne  t.  Union  Ins.  Co.,  28  Fed. 
,  t'    The  Norma,  32  Fed.  414. 
-*^         ^^  ^ed  In  The  Monte  A,  12  Fed.  335,  holding  Judgment  in 
'^AM^f^  °^^  ^  tmsed  on  appearance  In  rem. 

f    *"     4$^       ^nse  is  not  •*clvil  suit"  within  meaning  of  Jndiclary 
'  ^    "^ut^^^^  ^^  jnrisdlctlon  In  such  snits,  p.  SOL 

•'    *  ^  irtl**^  ^     ^mffirmed  in  In  re  Louisville  Underwriters,  184  U.  S. 
.  '    '  "  ^      u  d**\*^J^    ;  <10  8.  Ct  689.    Approved  obiter  in  Van  Patten  v.  Chl- 

^jaM^       .  \{i\»'''^   construing  statutes,  legislative  intention  Is  to  be 
,    W   ^     ,  .o\  ^^^  '^*^  \h^*  ^ mtext  or  statutes  in  pari  materia,  p.  SOL 

\      ^  ^  >,  v^  >''^'  ^^^\\  W^ied  in  Brown  v.  United  States,  113  U.  S.  671.  28  L. 

^  ^^    vy  \x>^^^*     ^,.  rtt  ^  ^  construing  statute  relating  to  retirement  of  army 

^W     '^^     \\\  *^'  '^  ,\»M^  ^^%inessee,  etc.,  B.  B.  v.  Atlanta,  etc.,  R.  B..  49  Fed. 

^    *^"^  ^' \v  p^^'^^^^^*  construing  statute  prescribing  Jurisdiction  of 

>  '       *,  ^  *^'  ^  v^  .ct  Oourts.    Approved,  arguendo,  in  United  States 

^^^  *^  K^  ^'  488,  41  U.  S.  App.  424,  and  Pitts  v.  Logan  Co.. 

'   ^  i    *       ^>-       59L 

^  -til  language  found  in  one  part  of  statute  may  be 
-  to  particular  expressions  employed  in  another,  if 
.  -*  .p.  302. 

**'    ^    Uowed  in  Smythe  v.  Fislce,  23  Wall.  380,  23  L. 

■^  act;  Vermont  Loan,  etc.,  Oo.  v.  Whithed,  2  N. 

323,  construing  statute  relating  to  usury;  Med- 

.  273,  and  Boiling  v.  BoUing,  88  Va.  627,  14  S. 

a  construing  win. 

oqulre  Jurisdiction  to  proceed    in    personam 
4  within  district,  by  attachment  of  his  property 
306, 

•  Gushing  V.  Laird,  107  U.  S.  76,  27  L.  394,  2 
'achment  is  ancillary  to  cause  in  admiralty: 
writers,  184  U.  S.  490,  88  L.  993,  10  S.  Ct  688, 
lulred  by  seizure  of  property  and  service  on 
»8on,  3  Woods,  171,  F.  C.  8,202,  holding  cred- 
ent; Card  V.  Hines,  36  Fed.  676,  holding  at- 
3  Jurisdiction  in  suit  for  breach  of  charter- 
in  Hayden  v.  Androscoggin  Mills,  1  Fed.  94. 
ena  v.  Gard,  38  Fed.  146,  146,  holding  at- 
where  def^idant  within  Jurisdiction,  but 

Iso  in  Wilson  v.  McNamee,  102  U.  S.  676, 
iUt  Bdge  Mfg.  Qo^  82  Neb.  631,  49  N.  W. 
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HHn.*.  RtiiKl  »  Nhtotttnc  tV.  HW  V,  B.  4M,  !7 1,  m  J  3.  a  33:. 
Ii<il4utri  |MM<i  titnKiiid  l»iiitvvt>i»i<Hl«.  with  t:nn\tl^  ibit  Innd  h^ 
li>iim'i(  U>  nn.NlVi^i-,  i>Aitniit  1unt)t*  dwtriw;  Pimn*  k  Mwhsnts' 

^\*\  nMfifitm^  tiwM  etntmdvi  |if«0M«la  «r  imIMn  bj  ttUurt  tn  tin 
i\.v4t\<i>  s^  KNtt«nw««li  I<t(l(v4  StfttM  v.  ntMiu.  Mt.  a.  L.  n  F(d. 

.<*W.S»l    ^'^^^^W^VM»    vVii;rt,-«1KM«,    Mill    »,>t  W-Wt  («^<rf«^'.  RkI  >;it 

Wim*  >    M«.«h»«,  w,  Ri«k,  ss  VV.I   „'i  TSTv  M  V.  S-  A^  :::. 
v»»^\v  «**«,v  ,vt  .iinN*.  »«( Tvn*  u(»  i»».  e*.  t.  inu*««.s;  Pel 

Ml  ft  ^^  S    ^Vl|^  ^^  tM<^tiiu.  l»tMtt«ii>nOM«i|iA($.t«w|u?«BT 
"^  N    *    W<A  >>^■».•  ■!(    »<Ar««»  *r  1M<W  »«  *fanj»«*  ■>?  Jms-v ; 
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senrice.    Cited  approvingly  in  Romalne  t.  Union  Ins.  Co.,  28  Fed. 
636,  638,  and  The  Norma,  32  Fed.  414. 

Distinguished  In  The  Monte  A,  12  Fed.  335.  holding  Judgment  in 
personam  cannot  be  based  on  appearance  In  rem. 

Admiralty  cause  is  not  **  dvil  suit,"  within  meaning  of  Judiciary 
act,  prescribing  Jurisdiction  In  such  suits,  p.  SOL 

Glted  and  reaffirmed  in  In  re  Louisville  Underwriters,  134  U.  S. 
492,  88  L.  904,  10  8.  Gt  689.  Approved  obiter  in  Van  Patten  v.  Chi- 
cago, etc,  R.  Co.,  74  Fed.  987. 

Statutes. —  In  construing  statutes,  legislative  intention  is  to  be 
determined  by  context  or  statutes  In  pari  materia,  p.  801. 

^  .  <  Cited  and  appUed  in  Brown  v.  United  States,  113  U.  S.  571,  28  L. 

^^  ^  1080,  5  8.  Ct  650,  construing  statute  relating  to  retirement  of  army 

"-'^^  ,a  officers;  Bast  Tennessee,  etc.,  R.  R.  v.  Atlanta,  etc.,  R.  R..  49  Fed. 

^  ''<^  615,  15  L.  R.  A.  112,  construing  statute  prescribing  JurisdlctloD  of 

^  \^j5;ic  Circuit  and  District  Courts.    Approved,  arguendo,  in  United  States 

f^J^^^  V.  Barber,  74  Fed.  488,  41  U.  8.  App.  424,  and  Pitts  v.  Logan  Co., 

^  ^-  ^T>,c  8  Oki  741,  41  Pac.  591. 

-..  '      -n 

^  >^  /^-  '^  V.  Statutes. —  General  language  found  in  one  part  of  statute  may  be 


__  -«. 


restricted  in  effect  to  particular  expressions  employed  in  another,  if 
such  intent  appears,  p.  802. 

Cited  and  rule  followed  in  Smythe  v.  Fislce,  23  Wall.  380.  23  L. 

\^^       -  49,  construing  tariff  act;  Vermont  Loan,  etc..  Co.  v.  Whithed,  2  N. 

.  '.-"^^,^  "  Dak.  102,  49  N.  W.  823,  construing  statute  relating  to  usury;  Med- 

*  _  ^  ''^  -  ley  V.  Medley,  81  Va.  278,  and  Boiling  v.  Boiling,  88  Va.  527,  14  S. 

B.  68,  applying  rule  in  construing  win. 

Admiralty  may  acquire  Jurisdiction  to  proceed    in    personam 
against  defendant  not  within  district,  by  attachment  of  his  property 
,£  ^9P-    ^      found  therein,  pp.  804,  805. 

J  'T  ^  '.  Practice  followed  in  Cushing  v.  Laird,  107  U.  a  76,  27  L.  394.  2 

^  ^^  ..        8.  Ct  201,  holding  attachment  Is  ancillary  to  cause  in  admiralty: 

In  re  Louisville  Underwrtters,  184  U.  8.  490,  88  L.  993,  10  S.  Ct  588, 
holding  Jurisdiction  acquired  by  seizure  of  property  and  service  on 
attorney;  Lee  v.  Thompson,  3  Woods,  171,  F.  C.  8,202,  holding  cred- 
its subject  to  attachment;  Card  v.  Hlnes,  36  Fed.  575,  holding  at- 
tachment of  vessel  gives  Jurisdiction  In  suit  for  breach  of  charter- 
party.  Approved  obiter  in  Hayden  v.  Androscoggin  Mills,  1  Fed.  94. 
Limited  in  The  Bremena  v.  Card,  88  Fed.  145,  146,  holding  at- 
tachment will  not  issue  whwe  defendant  within  Jurisdiction,  but 
not  subject  to  arrest 
^  Miscellaneous. —  Cited  also  in  Wilson  v.  McNamee,  102  U.  S.  575, 

^.26  L.  235,  and  HoweU  v.  GUt  Bdge  Bifg.  Co.,  82  Neb.  631,  49  N.  W. 
*.:.^-^*^  *  706,  but  not  in  point 


.  ^ 


-  « 
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though  dedslou  of  collector  were  erroneous,  Importer  haying 
failed  to  protest  Cited  obiter  in  United  States  t.  Frazer,  10  Ben. 
348»  F.  a  15,161. 

Distinguished  in  United  States  y.  Schlesinger,  120  U.  8.  114,  80 
li.  009,  7  A.  Gt  446,  under  fitcts. 

Onstoms  duties. —  Limitation  of  right  to  appeal  from  collector's 
decision  runs  from  date  of  liquidation,  regardless  of  importer's 
knowledge  thereof,  p.  880. 

Oited  and  reaffirmed  in  the  following  cases,  where  foots  were 
essentially  similar  to  those  In  principal  case:  Herrltt  y.  Oam- 
eron,  187  U.  &  546,  547,  549.  84  L.  774, 11  S.  Ct  176,  177,  Chung  Tune 
V.  Shurtleff,*  7  Sawy.  450,  10  Fed.  240,  Foster  y.  Simmons,  0  Fed. 
Cas.  578»  United  States  y.  Sowers,  27  Fed.  Cas.  1276,  Chase  y.  United 
States,  0  Fed.  888,  United  States  y.  Cobb,  11  Fed.  79,  United  States 
y.  Schlesinger,  14  Fed.  685,  and  United  States  y.  Bamshaw,  46  Fea 
780,  788.  Cited  and  principle  applied  in  Saltonstall  y.  Russell,  15 
U.  8.  681,  88  L.  577,  14  S.  Ct  734,  holding  duties  cannot  be  recoy- 
ered  back  without  protest  within  ten  days.  Approyed  obiter  In 
Lamal  y.  United  States,  41  Fed.  768. 

Customs  duties. —  Ordinary  warehouse  bond,  proyidlng  that  pen- 
alty may  be  ayoided  by  payment  of  fixed  sum  within  one  year,  or  by 
payment  of  duties  due,  can  be  discharged  after  time  limited  only 
by  payment  of  duties,  although  part  of  sum  fixed  has  been  paid,  p. 
331. 

Cited  and  followed  in  United  States  y.  De  Visser,  10  Fed.  647. 
660,  a  similar  case.  Cited  incidentally  in  United  States  y.  Seiden- 
berg,  17  Fed.  280. 

Miscellaneous. —  Cited  erroneously  In  People  t.  Douglass,  6  Utah, 
291,  14  Pac  803. 

18  Wan.  332-342,  21  L.  983,  COOK  T.  TULLIS. 

Principal  and  agent — Subsequent  ratification  of  unauthorized 
act  is  equivalent  to  previous  authority,  except  so  far  as  it  tends  to 
defeat  interyening  rights  of  third  persons,  pp.  338,  339. 

Cited  and  followed  In  Pickering  y.  Lomax,  145  U.  S.  315,  36  L. 
718,  12  8.  Ct  862,  holding  ratification  validated  previous  grant  by 
president;  Strain  y.  Gourdin,  2  Woods,  385,  F.  C.  13,521,  holding 
insolvent  could  not  ratify  transfer  so  as  to  defeat  creditor's  rights; 
Consolidated  Fruit-Jar  Co.  v.  Bellaire  Stamping  Co.,  27  Fed.  382, 
holding  ratification  of  unauthorized  renewal  of  patent  could  not  re- 
call rights  abandoned  to  public;  Union  Pac.  By.  v.  Reed,  80  Fed.  286, 
49  U.  8.  App.  236,  holding  deed  ratifying  former  defective  deed  can- 
not affect  title  under  deed  intervening;  Farmers'  Loan,  etc.,  Co.  y. 
Memphis,  etc.,  R.  Co.,  83  Fed.  872,  holding  railroad  company  bound 
by  ratified  acts  of  attorney;  Findlay  v.  Pertz,  66  Fed.  439,  81  U.  8. 
App.  840,  29  L.  R.  A.  196,  asserting  power  of  city  trustees  to  ratify 
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tnttiorlced  act  of  city  officer;  National  Foundry,  etc.,  Works  v. 
Oconto  Water  Co.,  68  Fed,  1010,  holding  ratification  of  mortgage  by 
directors  cannot  divest  intervening  mechanic's  lien;  Haas  t.  Stem- 
bach,  156  IlL  60,  41  N.  B.  65,  knowledge  of  attorney  as  to  existing 
mortgage  may  be  imputed  to  clients  who  have  been  benefited  thereby; 
Lomax  y.  Pickering,  165  IlL  435. 46  N.  B.  239,  holding  approval  of 
deed  by  president  cannot  affect  deed  to  same  land  previously  ap- 
proved, but  not  recorded;  Long  v.  Osbom,  91  Iowa,  163.  59  N.  W.  14, 
holding  plea  that  agreement  was  made  by  defendant  admits  proof  thai 
it  was  made  by  agent,  and  ratified;  Sullivan  v.  School  District,  39  Kan. 
349,  18  Pac.  288,  holding  void  contract  executed  by  one  member  of 
school  board  may  be  ratified  by  whole  board;  Troup  v.  Appleman, 
52  Md.  400,  holding  acceptance  of  agent* s  act  estops  principal  from 
alleging  fraud  in  former;  Mayer  v.  Bernstein,  69  Miss.  22,  12  So. 
259,  holding  ratification  of  assignment  by  partner  cannot  divest  in- 
tervening liens;  Johnson  v.  Milwaukee,  etc.,  Co.,  49  Neb.  76,  77,  68 
N.  W.  885,  886,  holding  acceptance  of  benefits  resulting  from  agent's 
act  implies  ratification;  Howell  v.  Keen,  —^  N.  J.  — ,  43  AtL  1071, 
holding  ratification  by  corporation  of  president's  mortgage  inopera- 
tive against  receiver  previously  appointed;  Pinckney  v.  Inglesby, 
28  8.  G.  852,  5  8.  B.  827,  holding  ratification  of  agent's  purchase 
cannot  be  made  after  one  vendor  has  withdrawn  assent  to  sale; 
Kempner  v.  Rosenthal,  81  Tex.  16,  16  S.  W.  640,  holding  ratification 
of  agenfs  deed  will  not  defeat  intervening  attachment;  Williams 
V.  Shoudy,  12  Wash.  368,  41  Pac.  171,  and  West  v.  Ghehalis,  12 
Wash.  872,  50  Am.  St  Rep.  899,  41  Pac.  172,  holding  subsequent 
election  may  validate  excessive  indebtedness;  Ck)leman  v.  Darling, 
66  Wis.  160,  57  Am.  Rep.  256,  28  N.  W.  369,  holding  ratification  of 
assignment  by  partner  cannot  defeat  intervening  garnishment;  Gal- 
loway V.  Hamilton,  68  Wis.  656,  32  N.  W.  638,  holding  ratification 
of  president's  deed  cannot  affect  intervening  lien  of  corporation's 
creditors;  Franey  v.  Wauwatosa  Park  Co.,  99  Wis.  48,  74  N.  W.  551, 
holding  election  to  sue  on  contract  barred  right  to  rescind;  dissenting 
opinion  in  Edwards  v.  Carson  Water  Co.,  21  Nev.  493,  34  Pac.  890, 
majority    holding    evidence    insufficient    to    establish    ratification; 
Wright  V.  Carson  Water  Co.,  23  Nev.  45,  42  Pac.  198.  majority  hold- 
ing that  knowledge  of  directors  as  individuals  corld  not  raise  Im- 
plication of  ratification  by  board.    Approved  obiter  In  Merritt  v. 
Kewanee,  175  HI.  549,  51  N.  B.  871,  and  dissenting  opinion  in  Rock 
Spring  Nat.  Bank  v.  Luman,  6  Wyo.  159,  42  Pac.  885. 

Bankruptcy. —  Fair  exchange  of  values  does  not  violate  bank- 
rupt act,  in  absence  of  fraud,  although  one  party  is  insolvent  at 
time  of  transaction,  pp.  339,  840. 

Cited  and  principle  applied  in  Clark  v.  Iselin,  21  Wall.  369,  878^ 
22  L.  571,  574.  holding  valid,  pledge  to  secure  release  of  prop- 
erty attached;  Sawyer  v.  Turpin,  91  U.  8.  121,  23  L.  237,  Stewart 
V.  Piatt,   101  U.  S.  742,  2S  L.  819,   In  T%  Jackson  Iron   Mfg.   C«. 
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16  Nat  Bank.  Reg.  438,  18  Fed.  Oas.  261,  and  Douglass  v. 
Vogeler,  6  Fed.  57,  all  holding  yalld,  chattel  mortgage  given  as 
new  security;  Oasey  y.  La  Socl6t6  de  Credit  Moblller,  2  Woods. 
82,  F.  O.  2,496,  holding  substitution  of  notes  pledged  as  security 
not  repugnant  to  act;  In  re  Reynolds,  16  Nat  Bank.  Reg.  158, 
20  Fed.  Gas.  616,  holding  assignment  as  security  for  debt  valid; 
Olark  T.  Heseklah,  24  Fed.  667,  holding  recording  of  mortgage  while 
Insolyent  is  not  per  se  act  of  bankruptcy;  Armstrong  y.  Ghemlca) 
Nat  Bank,  41  Fed.  289,  6  L.  R.  A.  229,  and  n.,  holding  yalld,  transfer 
made  to  protect  outstanding  loan;  Hutchinson  y.  Murchie,  74  Me. 
191,  holding  exchange  of  mortgage  securities  valid;  Nicholson  y. 
Schmucker,  81  Md.  465,  82  AtL  184,  holding  transfer  of  property 
for  consideration  fully  paid  is  not  preference;  Stewart  y.  Hopkins, 
30  Ohio  St  532,  holding  exchange  of  eqnlyalent  values  does  not 
create  preference  under  bankrupt  act  Oited,  arguendo.  In  Fox  v. 
Gardner.  21  WaU.  480,  22  L.  687,  Piatt  v.  Stewart  13  Blatchf.  493. 
500,  F.  0. 11,220,  Blnford  v.  WlUson,  66  Ind.  78. 

Distinguished  in  Alderdlce  v.  State  Bank  of  Virginia,  1  Hughes, 
56,  F.  C.  154,  and  Upham  v.  New  York  L.  ft  T.  Ck>.,  76  N.  T.  8,  under 
fftcts;  Morey  v.  Mllllken.  86  Me.  481,  30  Atl.  108.  holding  replacing 
of  securities  already  lost  is  not  exchange. 

Bankruptcy. —  Act  of  depositary  of  government  bonds  in  substi- 
tuting therefor  bond  and  mortgage  of  equal  value,  is  not  void  as  to 
his  creditors,  although  he  was  Insolvent  when  his  act  was  ratified 
by  owner  of  bonds,  pp.  338-340. 

Oited  and  followed  in  Selxas  t.  Brugier,  37  La.  Ann.  614.  515,  where 
flicts  were  similar  to  those  in  principal  case. 

Distinguished  in  dissenting  opinion  in  Selxas  v.  Bmgier,  87  La. 
Ann.  517. 

Bankruptcy. —  Trustees  take  property  of  bankrupt  subject  to  all 
legal  and  equitable  claims  of  others,  p.  841. 

Oited  and  applied  in  Bumhlsel  v.  Firman,  22  WalL  178,  22  L.  769, 
Stewart  v.  Piatt  101  U.  S.  789,  25  L.  818,  Hauselt  v.  Harrison.  106 
U.  &  406,  26  L.  1076,  Schulse  v.  Bolting,  8  Blss.  175,  F.  O.  12.489. 
In  re  Daldn,  19  Nat  Bank.  Reg.  181.  6  Fed.  Gas.  1116.  Dewey  v. 
Kelton,  18  Nat  Bank.  Reg.  217,  7  Fed.  Oas.  574,  and  Keeler  v. 
Smalley,  63  Tex.  520,  all  holding  mortgages  not  defeated  by  assign- 
ment; Yeatman  v.  Savings  Institution,  95  U.  S.  766.  24  L.  590, 
Smith  v.  Perry,  66  Ala.  268,  and  Bxchange  ft  Deposit  Bank  v.  Stone. 
80  Ky.  123,  all  holding  liens  attach  to  property  in  assignee's  hands; 
Williamson  v.  Oolcord.  1  Hask.  622,  F.  O.  17,752,  holding  assignee 
takes  property  subject  to  wife's  rights  therein;  Oaln  v.  Sheets.  77 
Ala.  496,  holding  bond  for  title  does  not  pass  to  assignee  greater 
right  than  bankrupt  had:  Lamb  v.  Morris,  118  Ind.  184,  20  N.  B.  748, 
4  li.  B.  A.  lis,  holding  recover  of  bank  takes  note  held  by  bank  sub- 
led  tm  equities  of  depositor;  Ohace  v.  Ohapln,  130  Mass.  181,  bold 
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Ing  ftBslgneefl  take  property  subject  to  trust  therein;  Esterbrook 
Co.  T.  Ahem,  81  N.  J.  Bq.  6,  holding  assignee  bound  by  proceeding 
to  enforce  Uens;  Martin  y.  Bowen,  51  N.  J.  Bq.  458,  26  Atl.  825, 
holding  mortgagee  takes  property  subject  to  prior  unrecorded  equita- 
ble mortgage.  Olted  in  discussion  obiter  In  Welles  t.  Stout,  88  Fed. 
811. 

Distinguished  In  Casey  t.  Cararoc,  96  17.  S.  487,  24  L.  78?,  hold- 
ing pledge  must  be  accompanied  by  possession,  and  person  claiming 
as  pledgor  has  no  rights  against  assignor. 

Trusts. —  Where  property  Is  misapplied  and  conyerted  into  dif- 
ferent property,  or  sold  and  proceeds  Inyested,  It  may  be  followed 
and  subjected.  In  Its  new  form,  to  claims  of  cestui  que  trust, 
p.  341. 

Cited  in  German  Sayings  Inst  y.  Adae,  1  McOrary,  505,  8  Fed. 
109,  holding  money  collected  by  agent  recoyerable  by  owner;  First 
Nat  Bank  y.  Armstrong,  86  Fed.  62,  holding  owner  of  draft  sent 
to  bank  for  collection,  may  claim  draft  after  recelyer  in  possession; 
McClure  y.  La  Plata  County,  19  Colo.  125,  84  Pac.  764,  holding 
county  may  follow  property  misappropriated  by  treasurer;  Hamp> 
son  y.  Fbll,  64  Ind.  887,  holding  mortgage  of  trust  property  to  se- 
cure personal  debt  cannot  affect  cestul's  rights;  Clifford  y.  Farmer, 
79  Ind.  585,  holding  title  to  lands  bought  with  trust  funds  yests  in 
beneficiary;  Merket  y.  Smith,  88  Kan.  70,  5  Pac.  897,  holding  ward 
may  elect  to  hold  guardian  personally  for  misappropriation,  or  fol- 
low property;  Burtnett  y.  First  Nat  Bank,  38  Mich.  685,  holding 
money  deposited  by  agent  to  his  own  account  may  be  recoyered  from 
bank  by  owner;  Pierce  y.  Holzer,  65  Mich.  273,  32  N.  W.  435,  holding 
property  bought  with  trust  funds  and  homesteaded  by  her  is  sub- 
ject to  beneficiary's  claims;  Morrison  y.  B^lnstra,  55  Miss.  76,  hold- 
ing mingling  of  trust  funds  with  trustee's  property  will  not  prevent 
separation;  Crane  Bros.  Mfg.  Co.  y.  Keck,  85  Neb.  686,  53  N.  W. 
607,  and  Commissioners  y.  Springfield,  86  Ohio  St.*  646,  holding 
mingling  of  city  and  county  funds  cannot  affect  rights  of  either  cor- 
poration; State  y.  Beyers,  86  N.  C.  594,  holding,  where  property  has 
been  converted  by  ofllcer.  State  may  elect  to  call  for  original  fund. 
or  follow  It  In  new  form;  Burwell  y.  Burwell,  78  Va.  582,  holding 
guardian  liable  for  conversion  of  ward's  property,  notwithstanding 
reacquisltion  of  assets;  Marks  y.  Spencer,  81  Va.  755,  holding  prop- 
erty bouf^t  with  proceeds  of  sale  of  wife's  property,  belongs  to 
wife;  Moorman  y.  Arthur,  90  Va.  477,  18  S.  B.  878,  holding  admin- 
istrator's act  In  changing  personalty  cannot  affect  heir's  rights. 
Cited,  arguendo,  In  Partee  y.  Thomas,  11  Fed.  773,  Commercial  Nat. 
Bank  v.  Armstrong,  39  Fed.  692,  Coble  y.  Coble,  82  N.  C.  341,  and 
Warwick  v.  Warwick,  81  Gratt  76.  And  see  note  in  32  Am.  St  Rep. 
125,  126. 

Distinguished  in  Neely  v.  Rood,  54  Mich.  136,  52  Am.  Rep. 
804,  19  N.  W.  921,  Sherwood  y.  Mllford  Bank.  94  Mich.  81,  53  N. 
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W.  924,  and  Butler  t.  Spragne,  08  N.  Y.  895,  aU  holding  rule  Inap- 
pllcable  where  fund  not  traceable. 

Miscellaneous.—  Cited  also  in  Harmanson  y.  Bain,  1  Hughes,  201, 
P.  O.  6,072,  but  not  in  point 

It  WalL  842-850,  21  L.  808,  BfULHALL  T.  KBBNAN. 

Bvidenoe. — Entries  in  defendant's  own  books  are  Inadmissible  to 
show  on  whose  account  draft  was  made,  p.  848. 

EvideEnoe. —  Letter  from  drawer  to  drawee  is  admissible  to  show 
whether  draft  was  drawn  npon  the  faith  of  a  letter  of  credit  or 
solelj  npon  drawer's  own  account,  pp.  848»  849. 

Onaxaxity. —  Letter  authorising  drafts  when  there  is  **  sufficient 
margin  **  confers  limited  authority,  which  cannot  be  exceeded,  p. 
848. 

Distingnished  in  Merchants'  Bank  t.  Griswold,  72  N.  Y.  479,  28 
AoL  Bep.  168,  holding  authority  to  draw  ''as  may  be  necessary'* 
did  not  imply  limit 

XMdenoe.— Where  power  to  draw  is  conditioned  upon  sufficient 
margin,  evidence  is  admissible  upon  question  of  sufficiency,  p.  349. 

Kew  trlaL — Only  remedy  for  surprise  caused  by  failure  of  dec- 
laration and  bill  of  particulars  to  clearly  set  out  nature  of  case,  is 
motion  for  new  trial,  pp.  849,  860. 

Cited  and  applied  in  Oolorado  M.  By.  t.  Bowles,  14  Odo.  89,  23 
Pac  468,  holding  surprise  by  admission  of  unexpected  evidence  is 
ground  for  new  trlaL 

Appeal  and  error. —  Befusal  of  court  to  grant  new  trial  is  not 
subject  of  appeal,  p.  850. 

Cited  and  rule  reaffirmed  in  the  following  eases:  Buch  v.  Bock 
Island,  97  U.  8.  696,  24  L.  1102,  Ballway  Co.  v.  Twombly,  100  U. 
8.  81,  25  L.  "550,  Preble  v.  Bates,  87  Fed.  773,  and  McClellan  v. 
Pyeatt,  60  Fed.  688,  4  U.  S.  App.  819.  Cited  by  way  of  analogy  in 
Diets  T.  Lymer,  61  Fed.  794,  19  U.  B.  App.  668,  holding  discretion 
of  lower  court  in  sustaining  motion  to  make  answer  more  certain 
is  not  controllable  on  appeaL 

IS  Wan.  850-875,  21  L.  969,  OALPIN  T.  PAGIL 

Judgments. —  In  suit  to  settle  partnership,  adjudication  by  State 
Supreme  Court  on  appeal,  that  service  on  infant  heir  of  deceased 
partner  was  insufficient,  and  hence  court  could  not  appoint  guardian 
ad  litem,  is  binding  upon  Circuit  Court  in  suit  based  on  such  re- 
versed Judgment,  p.  866. 

Cited  and  principle  applied  in  Seavems  t.  Gerke,  8  Sawy.  866, 
F.  O.  12,595,  a  similar  case;  Loomis  v.  Oarrington,  18  Fed.  99,  hold- 
ttf^  Circuit  Court  cannot  review  orders  of  State  court  in  garnish- 
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ment  proceedings  made  prior  to  removal;  Perry  v.  Wbeeier.  12 
Bash,  562,  refusing  to  follow  Federal  court's  interpretation  of  State 
law  repugnant  to  construction  adopted  by  State  courts;  Hunt  t. 
Hunt,  72  N.  T.  236,  28  Am.  Rep.  143,  holding  State  court  is  exclu- 
sive judge  as  to  jurisdiction  in  suit  for  divorce  between  its  dtlsens. 
Cited  approvingly,  but  obiter,  in  Van  Matre  t.  Sankey,  148  111. 
662,  89  Am.  St  Rep.  201,  86  N.  is.  681,  23  L.  R.  A.  670. 

Courts. —  Presumption  It  in  fftvor  of  Jurisdiction  of  court  of  gen- 
eral Jurisdiction  over  both  property  and  parties;  allter  where  court 
is  one  of  limited  or  special  Jurisdiction,  pp.  866,  366. 

Cited  and  followed  In  Cuddy,  Petr.,  181  U.  &  286,  33  L.  166,  0  S. 
Ct  704,  holding  presumption  applicable  to  sentence  for  contempt; 
Lynde  t.  Columbus,  etc.,  Ry.,  67  Fed.  094,  holding  plea  of  Judgment 
as  bar  Is  not  bad  for  failure  to  aver  that  court  had  Jurisdiction; 
Foster  t.  Olvens,  67  Fed.  686,  688,  31  U.  8.  App.  626,  presuming  Ju- 
risdiction In  suit  to  enforce  vendor's  Hen;  M'Connell  t.  Day,  61  Ark. 
474,  83  8.  W.  784,  applying  rule  to  Judgment  In  ejectment;  Hughes 
V.  Cummlngs,  7  Colo.  141,  2  Pac.  290,  holding  validity  of  order  re- 
instating cause  cannot  be  questioned  in  collateral  action  In  another 
court;  Sammis  t.  WIghtman,  81  Fla.  26,  12  So.  680,  and  Qates  v. 
Newman,  18  Ind.  App.  894,  46  N.  H  665,  applying  rule  in  suit  on 
foreign  judgment  In  assumpsit;  Henry  v.  Carson,  96  Ind.  428,  hold- 
ing Jurisdiction  of  District  Court  to  confiscate  property  must  appear 
on  record;  Van  Norman  v.  Gordon,  172  Mass.  579,  70  Am.  St  Rep. 
306,  53  N.  B.  268, 44  L.  R.  A.  841,  asserting  Jurisdiction  to  enter  Judg- 
ment confessed  by  attorney  In  suit  on  note;  Hersey  v.  Walsh,  38 
Minn.  622,  8  Am.  St  Rep.  690,  88  N.  W.  618,  holding  Judgment  will 
be  presumed  to  be  regularly  entered;  Were  v.  Werz,  11  Mo.  App. 
32,  88,  48,  and  Amy  t.  Amy,  12  Utah,  309,  42  Pac  1124,  holding  Ju- 
risdiction presumed  In  divorce  proceedings;  Brown  v.  Walker,  11 
Mo.  App.  230,  holding  presumption  arises  In  suit  to  collect  back 
taxes;  Smith  t.  Central  Trust  Co.,  164  N.  Y.  841,  48  N.  B.  565,  sus- 
taining order  appointing  trustee  under  will;  Angell  v.  Angell,  14 
R.  I.  644,  holding  Jurisdiction  of  Probate  Court  to  appoint  guardian 
inresumed;  Holmes  t.  Buckner,  67  Tex.  109,  2  S.  W.  453,  holding 
Judgment  of  court  of  general  Jurisdiction  not  attackable  for  failure 
to  show  Jurisdiction.  Cited,  arguendo.  In  the  following:  American 
Tube,  etc.,  Ca  v.  Crafts,  156  Mass.  258,  30  N.  B.  1024,  Kelley  v. 
Kelley,  161  Mass.  118,  42  Am.  St  Rep.  891,  36  N.  B.  838,  26  L.  B.  A. 
807,  SIpes  V.  Whitney,  30  Ohio  St  74,  and  Chafee  v.  Postal  Telegraph 
Co.,  35  &  C.  380,  14  &  B.  766. 

Oourta. — Presumptions  In  support  of  judgments  of  superior  courts 
of  general  Jurisdiction  only  arise  with  respect  to  Jurisdictional  facts 
concerning  which  record  Is  silent  p.  866. 

Numerous  citing  cases  dte  and  apply  this  syllabus  holding,  as 
follows:  Newman  v.  Crowls,  60  Fed.  224,  23  U.  8.  App.  89,  Latta  v. 
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Tutton,  122  Cal.  282.  68  Am.  St  Rep.  33,  54  Pac.  844,  Clayton  t. 
OUjton,  4  Colo.  416,  San  Juan,  etc.,  Mln.  &  Smelting  Co.  v.  Finch, 
•  Cdo.  219,  Israel  t.  Arthur,  7  Colo.  8,  1  Pac.  439,  State  v.  Water- 
man, 79  Iowa,  865,  44  N.  W.  678,  Hart  t.  Grigsby,  14  Bush,  550,  and 
Barber  y.  Morris,  87  Minn.  196,  6  Am.  St  Rep.  838,  88  N.  W.  560, 
an  holding  where  record  shows  defectlye  service  or  want  of  senrice 
no  contrary  presumption  can  arise;  Cheely  v.  Clayton,  110  U.  8. 
708,  28  L.  801,  4  8.  Gt  882,  holding  notice  and  return  appearing  on 
record  of  divorce  proceedings  control  recitals  of  service;  Clssell  v. 
Pnlaskl  Co.,  8  McCrary,  449,  10  Fed.  898,  holding  recital  showing 
ftdlnre  to  give  notice  calling  in  county  warrants  cannot  be  contra- 
dicted by  parol;  Hunt  v.  Woodward,  12  Fed.  Cas.  950,  holding  record 
is  prima  fade  evidence  of  service;  Little  Rock  Junction  Ry.  v. 
Burke,  66  Fed.  90,  27  U.  8.  App.  786,  holding  decree  in  ejectment 
attackable  where  record  shows  want  of  jurisdiction;  ^oons  v.  Bry- 
son,  09  Fed.  801,  25  U.  8.  App.  868,  holding  recitals  in  decree  of 
foreclosure  prima  fade  evidence  of  previous  proceedings;  Northern 
Padflc  Ry.  v.  Kurtzman,  82  Fed.  243,  and  Parr  v.  Matthews.  50 
Ark.  898,  8  8.  W.  23,  holding  record  showing  that  tax  was  Illegal, 
Is  condusive  and  sale  thereunder  void;  Dexter  Horton  &  Co.  v.  Say- 
ward,  84  Fed.  300,  801,  holding  Judgment  void  Tvhere  record  showed 
want  of  Jurisdiction;  Martin  v.  M'Diarmid,  55  Ark.  216,  17  8.  W. 
877,  holding  record  averring  authority  of  court  leaves  no  room  for 
contrary  presumption;  Frankel  v.  Satterfield,  9  Houst  204,  206,  210, 

19  Atl.  899,  900,  901,  holding  want  of  Jurisdiction  apparent  on  record 
is  defense  to  scire  facias;  Robinson  v.  Epping,  etc.,  Co.,  24  Fla.  252, 
4  8o.  818,  affirming,  upon  this  point,  8.  C,  21  Fla.  48,  49,  50,  hold- 
ing, in  absence  of  record  of  County  Court  in  proceeding  to  appoint 
administrator,  letters  raise  presumption  of  Jurisdiction;  Hunter  v. 
Ferguson,  18  Kan.  471,  holding  record  stating  regular  Judge  to  have 
been  Incompetent  is  presumptively  true;  Lonkey  v.  Keyes,  etc.,  Min- 
ing Oo.,  21  Nev.  320,  31  Pac.  60,  17  L.  R.  A.  353,  holding  recital  in 
Judgment  as  to  service  controlled  by  record  showing  of  return;  Pope 
V.  Harrison,  16  Lea,  98,  96,  holding  record  showing  service  at  certain 
place  cannot  be  contradicted  by  evidence  proving  another  place; 
Fitch  V.  Boyer,  51  Tex.  844,  and  Chrisman  v.  Graham,  51  Tex.  457, 
holding  record  recital  of  Jurisdictional  facts  conclusive;  Vaughn  v. 
Congdon,  56  Vt  116,  48  Am.  Rep.  759,  holding  allegation  as  to  time 
of  committing  offense  conclusive;  Wade  v.  Hancock,  76  Va.  625,  and 
DiUard  v.  Central  Va.  Iron  Co.,  82  Va.  788,  1  S.  E.  126,  holding  Judg- 
ment void  where  want  of  Jurisdiction  appears  on  record. 

Courts. —  Presumptions  in  support  of  Judgments  of  superior  courts 
of  gen^ml  Jurisdiction  are  limited  to  Jurisdiction  over  persons  within 
their  territorial  limits,  who  can  be  reached  by  process,  and  over 
proceedings  in  accordance  with  course  of  common  law,  p.  367. 

The  following  citing  cases  apply  this  ruling:  Galpin  v.  Page,  3 
Sawy.  100,  F.  C  5,206,  case  involving  similar  facts  and  same  imr- 
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ties;  Forgeson  t.  Jones,  17  Or.  211,  11  Am.  St  Rep.  813,  20  Pac 
846,  3  li.  R.  A.  623,  holding,  where  defendant  is  non-resident, 
burden  is  on  plaintiff  to  show  jurisdictional  facts;  Wilbur  t.  Abbot, 
6  Fed.  816,  Belcher  t.  Chambers,  53  OaL  639,  Guaranty,  etc..  Deposit 
Co.  T.  Buddington,  etc.,  Co.,  27  Fla.  231,  9  So.  250,  12  L.  R.  A.  776, 
and  n..  Green  v.  Bquitable,  etc.,  L.  Assn.,  105  Iowa,  631,  75  N.  W. 
636,  Rand  t.  Hanson,  154  Mass.  89,  26  Am.  St  Rep.  211,  28  N.  B. 
6,  12  L.  R.  A.  574,  and  n.,  Northcut  t.  Lemery,  8  Or.  323,  and  Neff 
T.  Pennoyer,  3  Sawy.  299,  F.  C.  10,083,  all  holding  judgment  in  per- 
sonam against  non-resident  cannot  hold  property  within  State,  not 
attached;  Hlndman  y.  O'Connor,  54  Ark.  643,  16  S.  W.  1057,  13  L. 
R.  A.  498,  and  n.,  ruling  similarly  in  suit  under  statute  to  remoye 
minor's  dteabllitles;  Morris  y.  Dooley,  59  Ark.  487,  28  S.  W.  81,  and 
Foster  y.  Waterman,  124  Mass.  595,  all  holding  proceeding  for  adop- 
tion of  child  is  statutory,  and  jurisdiction  must  appear;  Prentiss  y. 
Parks,  65  Me.  562,  holding  record  in  assumpsit  for  debt  for  flowing 
land  must  show  jurisdiction;  Kelley  y.  Kelley,  161  Mass.  117,  118, 
42  Am.  8t  Rep.  396,  396,  36  N.  B.  840,  25  L.  R.  A.  809,  holding  ju- 
risdiction must  be  shown  by  record  in  suit  to  annul  marriage;  Cole- 
man y.  Steams  Mfg.  Co.,  38  Mich.  34,  holding  suit  to  establish  me- 
chanic's lien  is  not  common  law  suit,  and  jurisdiction  must  be 
shown;  Pulaski  Co.  y.  Stuart  etc,  Co.,  28  Gratt  878,  879,  holding 
special  jurisdiction  to  act  ministerially  must  appear  on  record;  dis- 
senting opinion  in  Pressley  y.  Lamb,  105  Ind.  196,  4  N.  B.  698,  major- 
ity holding  decree  appointing  receiver  cannot  be  attacked  collater- 
ally. Cited,  arguendo,  in  In  re  Goldsmith,  12  Or.  417,  7  Pac.  98,  and 
Frame  v.  Thormann.  102  Wis.  670,  79  N.  W.  43. 

Criticised  In  Newcomb  y.  Newcomb,  18  Bush.  568,  564,  26  Am. 
Rep.  229,  280,  denying  existence  of  distinction,  and  holding  judg- 
ment of  court  of  general  jurisdiction  against  non-resident  presumed 
yalid. 

Courts  of  one  State  haye  no  jurisdiction  oyer  residents  of  other 
States  not  found  within  their  territorial  limits;  they  cannot  extend 
their  process  into  other  States,  p.  367. 

Cited  and  relied  upon  in  Cooper  y.  Newell,  173  U.  S.  567,  573,  19 
S.  Ct.  510,  513,  holding  judgment  of  State  court  against  non-resi- 
dent, subject  to  collateral  attack;  Neff  y.  Pennoyer,  3  Sawy.  278, 
F.  C.  10,083,  holding  judgment  based  on  constructiye  service.  In  ac- 
tion In  personam  against  non-resident  cannot  hold  property  not 
attached;  Graham  y.  Spencer,  14  Fed.  605,  denying  right  to  recover 
on  foreign  judgment  in  personam  rendered  against  non-resident; 
Romalne  t.  Union  Ins.  Co.,  28  Fed.  639,  vacating  service  of  subpoena 
outside  of  jurisdiction;  Wakelee  v.  Davis,  50  Fed.  523,  holding  al- 
legation <rf  jurisdictional  facts  proper  where  defendant  in  judsrment 
relied  upon  was  non-resident;  United  States  v.  American  Lumber 
Co.,  80  Fed.  311,  holding  service  of  process  outside  of  State  will  not 
■top  running  of  statute  of  limitations;  Iron  Age  Pub.  Co.  y.  Western 
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Union  Teleg.  Oo.,  83  Ala.  505,  8  Am.  St  Rep.  761,  8  So.  4Bt  deny 
Ing  Jurisdiction  of  equity  to  enforce  specific  performance  against 
foreign  corporation;  Rucker  t.  Morgan,  —  Ala.  — ,  26  So.  946;  af- 
firming decree  dismissing  biB  against  non-resident;  Belcher  t. 
Chambers,  53  CaL  643,  holding  void.  Judgment  on  money  demand 
based  on  constructiTe  service;  De  La  Montanya  t.  De  La  Montanya, 
112  CaL  U3,  53  Am.  St  Rep.  172,  44  Pac  848,  32  L.  R.  A.  88,  hoimng 
decree  for  alimony  cannot  be  based  on  constructiTe  serrice  on  non- 
resident; Caldwell  t.  Armour,  1  Pennewill  (Del.),  551,  43  AtL  519, 
holding  service  on  agent  of  non-resident  corporation  insufficient; 
State  T.  Jacksonville,  etc,  R.  R.,  15  Fla.  286,  holding,  under  Florida 
laws,  receiver  cannot  be  appointed  by  Judge  of  one  circuit  to  take 
charge  of  property  in  another;  Harris  v.  Pullman,  84  IlL  24,  26  Am. 
Rep.  418,  holding  decree  based  on  constructive  service  cannot  bind 
property  in  other  State;  Wilson  v.  St  Louis,  etc.,  Ry.,  108  Mo.  598, 
32  Am.  St  Rep.  629,  18  a  W.  293,  holding  notice  to  fix  personal  lia- 
bility of  stockholder  cannot  be  served  outside  of  State;  Tillinghast 
V.  Boston  Co.,  39  a  C.  494,  18  S.  B.  124,  22  L.  R.  A.  63,  holding  court 
cannot  require  Jurisdiction  in  personal  action  against  foreign  cor- 
poration by  publication.  Approved  obiter  in  Phillips  v.  Benson,  82 
Ala.  503,  2  8a  94.  And  see  notes  in  76  Am.  Dec  666,  and  94  Am. 
Dec.  768. 

Distinguished  in  dissenting  opinion  in  Pennoyer  t.  Neff,  96  U.  a 
743,  24  L.  676,  majority  holding  execution  win  not  issue  on  Judgment 
in  personam  against  non-resident;  dissenting  opinion  in  State  t. 
Jacksonville,  etc,  R.  R^  16  Fla.  287  (see  majority  opinion,  supra). 

Process. —  Statutes  authorising  constructive  service  <ui  absentees 
by  publication,  must  be  strictly  observed  to  give  court  Jurisdiction, 
p.  869. 

Numax>us  dting  cases  follow  this  ruling  of  Galpin  t.  Page,  and 
show  it  to  be  a  leading  authority  upon  this  point:  Boyd  v.  Roane, 
49  Ark.  414,  6  a  W.  708,  and  CampbeD  v.  Drais,  125  CaL  258,  57 
Pac  996,  in  both  of  which,  f^cts  were  similar  to  those  involved  in 
principal  case;  Barle  t.  McVei^  91  U.  a  608,  23  L.  400,  holding 
notice  posted  on  door  of  house  vacated  seven  months  previously  is 
not  posted  at  usual  place  of  abode;  Settlemler  v.  Sullivan,  97  U.  a 
449,  24  L.  1111,  holding  record  recitals  not  conclusive  of  due  8»- 
vice;  Guaranty  Trust  Go.  v.  Green  Cove  R.  R.,  139  U.  a  148,  36  L. 
120, 11  a  Ct  616,  holding  publication  for  four  we^»  does  not  satisfy 
statutory  requirement  of  **  one  month; "  Dick  v.  Foraker,  156  U.  a 
413,  89  U  206,  16  a  Ct  128,  and  Martin  v.  Barbour,  84  FM.  706, 
liolding  tax  sale  void  where  notice  not  given  for  length  of  time  pre> 
scribed;  Clssdl  t.  Pulaski  Co.,  8  McCrary,  450,  10  Fed.  894,  and 
Onmey  v.  Crawford,  61  Ark.  40,  9  a  W.  311,  holding  fkilure  to  post 
notice  caning  In  county  warrants,  renders  proceedings  void;  In  re 
Pensacola  Lumber  Co.,  8  Ben.  172,  F.  G.  10,959,  holding  order  dis- 
solving corporation  without  previons  order  to  show  cause  is  void; 
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Swift  T.  Meyers,  18  Sawy.  592,  87  Fed.  43,  holding  decree  foreclosing 
Hen  void  where  return  did  not  show  compliance  with  statute;  Hatch 
T.  Ferguson,  57  Fed.  970,  holding  judgment  against  minor  void  If 
parent  not  served  also;  Foster  y.  Glvens,  07  Fed.  691,  092,  31  IT.  8. 
App.  626,  holding  recital  of  service  on  record  Is  sufficient  on  col- 
lateral attack;  Gregory  v.  Bartlett,  55  Ark.  34,  36, 17  S.  W.  845,  hold- 
ing failure  to  enter  warning  order  In  record  renders  Judgment  In 
tax  suit  void;  O'Rear  y.  Lazarus,  8  Gqlo.  609,  9  Pac.  621,  and  Park 
V.  Higbee,  6  Utah,  416,  24  Pac.  525,  holding  order  falling  to  direct 
mailing  of  copy.  Insufficient;  Brenner  y.  Quick,  88  Ind.  551,  and 
Palmer  y.  McMaster,  8  Mont  192,  194,  195,  19  Pac.  587,  588,  hold- 
ing service  Ineffectual  where  affidavit  failed  to  set  forth  cause  of 
action;  Vlzzard  v.  Taylor,  97  Ind.  94,  holding  void,  notice  of  assess- 
ment not  containing  owner's  name;  Hardester  v.  Sharretts,  84  Md. 
150,  34  AtL  1122,  holding  notice  to  unknown  heirs  Ineffectual  If 
ancestor  misnamed;  Gould  y.  Jacobson,  58  Mich.  293,  25  N.  W.  197, 
holding  mere  recital  of  due  publication  In  return  cannot  cure  want 
of  It;  dodfrey  y.  Valentine,  89  Minn.  337,  12  Am.  St  Rep.  658,  40 
N.  W.  164,  holding  publication  "  once  a  week  **  not  shown  by  proof 
of  publication  "for  six  weeks;'*  Fore  y.  Hoke,  48  Mo.  App.  260, 
holding  order  in  condemnation  proceedings  insufficient  where- 
amount  of  land  not  specified;  Ck)ffin  v.  Bell,  22  Nev.  183,  58  Am.  St 
Rep.  789,  87  Pac.  241,  holding  publication  without  order  of  court 
Is  Ineffecttve;  Odell  y.  Oampbell,  9  Or.  304,  holding  failure  to  aver 
date  of  order  Is  fatal;  Colbum  v.  Barrett  21  Or.  30,  26  Pac.  1009, 
holding  affidavit  defective  In  not  showing  property  In  State;  Stew- 
art Y.  Anderson,  70  Tex.  598,  8  S.  W.  297,  holding  burden  Is  on 
party  relying  on  judgment  to  show  Jurisdiction;  Mosby  v.  Glsbom, 
17  Utah,  280,  54  Pac.  127,  holding  order  appointing  guardian  void 
where  notice  not  given  to  Interested  parties;  Abraham  v.  Oheeney, 
1  Wash.  Ter.  604,  holding  defendant  must  be  duly  cited  to  appear; 
Beaupre  y.  Brlgham,  79  Wis.  441,  48  N.  W.  597,  holding  notice  must 
be  mailed  as  directed  by  statute.  Cited  approvingly  In  discussion 
obiter  In  Noble  y.  Union  River  Logging  R.  R.,  147  U.  S.  173,  37  Jj. 
126,  13  S.  Ct  278,  and  Woolrldge  v.  McKenna,  8  Fed.  666,  Caldwell 
v.  Armour,  1  PennewlU  (DeL),  661,  48  AtL  619,  Mastln  v.  Gray,  19 
Kan.  463.  27  Am.  Rep.  153,  and  dissenting  opinion  In  Leonard  y. 
Sparks,  63  Mo.  App.  007. 

Distinguished  in  Applegate  y.  Le3dngton,  etc.,  Mining  Co.,  117  U. 
S.  271,  29  L.  897,  6  S.  Ct  749,  and  criticised  in  Amy  v.  Amy,  12  Utah, 
319,  321,  326,  42  Pac  1124,  both  holding  recital  of  publication  raises 
presumption  that  It  was  regular. 

Courts. —  Facts  necessary  to  exercise  of  special  Jurisdiction  must 
appear  upon  record,  p.  871. 

Cited  and  followed  In  State  y.  Simpson,  91  Me.  81,  89  AtL  287, 
holding  records  of  court  of  limited  Jurisdiction  are  not  prima  facie 
evidence  of  former  conviction.    See  also  note,  13  Am.  Dec.  180. 
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Judgment  wltfaoot  jurisdiction  to  muiTaUlng  for  maj 
p.  373. 

Cited  and  applied  in  Beinach  t.  Atlantic,  ete^  R.  Oo^  58  Fed.  43^ 
holding  decree  of  foreclosure  void;  Gray  t.  Larrimore,  4  Sawj.  668» 
F.  C.  5J21«  holding  decree  of  dissolution  void  as  against  non-icsl- 
dent  partner;  Jewett  t.  Iowa  Land  Oo.,  64  Minn.  537,  68  Am.  St  Bep. 
500,  67  N.  W.  641«  heading  Toid  judgment  cannot  be  Talidated  by 
summoning  defendant  to  show  cause  why  It  should  not  be  enforced; 
Troyer  t.  Wood,  96  Mo.  480,  9  Am.  St.  Bep.  368,  10  S.  W.  43,  holding 
Toid,  judgment  recoTered  on  process  directed  to  person  by  wrong 
name;  In  re  Christiansen,  17  Utah,  423,  70  Am.  St.  Bep.  801,  53 
Pac  1006,  41  H  B,  A.  508,  holding  dlTorce  decree  Told  where  court 
had  no  jurisdiction;  Dorr  t.  Bohr,  82  Va.  368,  3  Am.  St.  Bep.  109, 
holding  order  of  publication  sizecuted  in  Virginia  during  war  Inop- 
eratlye  against  resident  <a  New  York;  Staunton  Perpetual,  ete..  Go. 
T.  Haden,  92  Va.  207,  23  S.  E.  287,  holding  no  act  of  ratification 
can  Talidate  judgment  not  based  on  serrlce.  Approved  obiter  te 
In  re  McKibben,  12  Nat.  Banlc  Beg.  101, 16  Fed.  Gas.  211.  And  ses 
note,  5  Am.  St  Bep.  464. 

Attorney  and  client — Attorney  to  presumed  to  know  of  defects 
In  proceedings  taken  under  his  direction,  p.  373. 

Glted  in  discussion  In  note  In  28  Am.  Dec.  872. 

Appeal  and  error. —  Plaintiff  or  his  attorney  purchasing  properly 
under  judgment  of  California  court  is  bound  to  restore  it  to  defend- 
ant  upon  reversal  of  judgment,  p.  374. 

A  similar  rule  has  been  applied  in  citing  cases  from  other  States, 
as  follows:  Bobinson  t.  Alabama,  etc,  Mfg.  Co.,  67  Fed.  193,  Mc- 
Donald T.  Mobile  Life  Ins.  Co.,  65  Ala.  362,  and  Wickes  t.  Cdom, 
74  Tex.  212,  15  Am.  St  Bep.  831,  12  &  W.  36»  applying  rule  to 
property  purchased  at  foreclosure;  Johnson  y.  Dooly,  72  Ga.  300, 
Mullln  T.  Atherton,  61  N.  H.  22,  Singly  t.  Warren,  18  Wash.  441, 
63  Am.  St  Bep.  901,  51  Pac.  1068,  and  Dunfee  t.  Ghilda,  45  W.  Va. 
165,  30  S.  B.  106,  to  property  purchased  at  execution:  Marks  t. 
Cowles,  61  Ala.  303,  holding  plaintiff's  assignee  obtains  no  rights 
as  bona  flde  purchaser.  Approved,  arguendo,  in  Blythe  v.  EUnckiey, 
84  Fed.  254.    And  see  note.  76  Am.  Dec  467. 

Limited  in  Martin  v.  Victor  M.  ft  M.  Co.,  19  Nev.  196,  9  Pac.  886^ 
holding  mere  modification  of  judgment  win  not  warrant  decree  of 
restitution. 

Judicial  sales. —  Bona  fide  purchaser  of  property  at  judicial  sale 
to  not  bound  to  restore  property  upon  reversal  of  judgment,  p.  875. 

Cited  and  followed  in  Thompson  v.  Beasonei',  122  Ind.  458,  461, 
24  N.  B.  226,  226,  7  L.  R.  A.  497,  498.  holding  rights  of  third  partlea 
acquired  on  faith  of  decree  respecting  right  of  drainage,  cannot  be 
affected  by  reversaL  See  also  notes  In  54  Am.  Dee.  406^  and  88 
Am.  Dec  191. 
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^Toetam. —  Judgment  obtained  without  service  of  process  on  de- 
fendant is  Told,  pp.  368,  869. 

Cited  and  followed  in  McOlatchy  t.  Superior  Oourt,  119  CW.  421, 
51  Pac  699,  39  L.  R.  A.  694,  holding  order  committing  for  contempt 
without  hearing,  void.  Approved  obiter  in  Hovey  v.  Billot,  167  U.  a 
418,  42  L.  221,  17  a  Ot  844. 

Miscellaneous.— Cited  also  in  McKay  v.  Bom,  40  Mich.  651,  but 
application  not  apparent. 

18  WalL  875-891,  21  L.  868,  TIFFANY  v.  BOATMAN'S  INSTITU- 
TION. 

Banks  and  banking. —  Provision  in  bank  charter  forbidding  it 
to  take  interest  in  excess  of  certain  rate,  avoids  contracts  made  in 
violation  thereof,  p.  884. 

Cited  and  foUowed  in  Kilbreth  v.  Bates,  88  Ohio  St  196,  a  similar 
case;  Penn  v.  Bomman,  102  111.  585,  holding  loan  to  directors  in  con- 
travention of  charter,  void.  Cited,  arguendo,  in  Crocker  v.  National 
Bank,  4  DiU.  861,  F.  C.  8,897.  Criticised  in  Lewis  v.  Clarendon,  5 
Dill.  339,  F.  C.  8,820,  holding  contract  of  corporation  in  excess  of 
legal  rate  is  void  only  as  to  excess. 

Contract  to  do  an  act  forbidden  by  law  is  void,  p.  885. 

Usury. —  Where  usurious  contract  is  executed  equity  will  not  a^ 
sist  debtor  to  recover  back  both  principal  and  interest,  p.  886. 

Usury. —  If  contract  be  executory  equity  will  relieve  borrower 
<Mily  on  condition  that  he  pay  lender  the  principal  with  legal  inter- 
est, p.  885. 

Cited  and  relied  upon  in  In  re  Hoole,  8  Fed.  501,  holding  payments 
In  excess  of  legal  rate  should  be  applied  to  liquidation  of  principal; 
Pickett  V.  Merchants'  Nat  Bank,  82  Ark.  864,  870,  and  Anthony  v. 
Lawson,  84  Ark.  630,  holding  person  seeking  relief  from  Judgment 
on  ground  of  usury  must  pay  what  is  legally  due  from  him;  dis- 
senting opinion  in  Missouri,  etc..  Trust  Co.  v.  Krumseig,  77  Fed.  48, 
40  U.  S.  App.  620,  majority  applying  contrary  rule  in  force  in  liin- 
nesota.  Cited  in  discussion  obiter  in  Yardlay  t.  New  York  Guar- 
anty, etc.,  Co.,  1  Fllpp.  668,  F.  C.  18,125,  and  Manhattan  Tmst  Oo. 
T.  Sionx  City,  etc,  R.  Co.*  65  Fed.  568b  And  see  note,  65  Am.  Dee. 
899. 

Distinguished  in  Missouri,  etc.  Trust  Co.  v.  Krumseig,  172  U.  8. 
857, 19  S.  Ct  182,  following  contrary  rule  in  force  in  Minnesota. 

Usury. —  If  nsurions  contract  be  executed,  equity  will  not  assist 
borrower  to  recover  more  than  the  excess  he  has  paid  above  legal 
interest,  pw  886. 

Cited  and  principle  applied  in  Wright  v.  First  Nat  Bank,  8  Blss. 
245,  F.  C  18,078,  asserting  assignee's  right  to  recover  nsorlons  tai- 
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Judgment  without  jurisdiction  to  unaTalUng  for  an 
p.  373. 

Cited  and  applied  in  Relnach  t.  Atlantic,  etc,  R.  Oo.,  5 
holding  decree  of  foreclosure  void;  Gray  t.  Larrimore,  4  ^ 
F.  C.  5,721,  holding  decree  of  dissolution  void  as  against 
dent  partner;  Jewett  t.  Iowa  Land  Oo.,  64  Minn.  537,  58  Am 
600,  67  N.  W.  641,  holding  Told  judgment  cannot  be  yalit 
summoning  defendant  to  show  cause  why  It  should  not  be  e 
Troyer  t.  Wood,  96  Mo.  480,  9  Am.  St  Bep.  368,  10  S.  W.  43, 
Told,  judgment  recovered  on  process  directed  to  person  by 
name;  In  re  Ohrlstiansen,  17  Utah,  423,  70  Am.  St  Rep. 
Piae.  1006,  41  L.  &  A.  606,  holding  divorce  decree  void  when 
had  no  jurisdiction;  Dorr  t.  Bohr,  82  Va.  868,  3  Am.  St  Be, 
holding  order  of  publication  executed  In  Virginia  during  war 
eratlve  against  resident  of  New  York;  Staunton  Perpetual,  etc 
V.  Haden,  92  Va.  207,  23  &  E.  287,  holding  no  act  of  ratlfic 
can  validate  judgment  not  based  on  service.    Approved  oblti 
In  re  McKibben,  12  Nat  Bank.  Beg.  101.  16  Fed.  Oaa.  211.    Ant 
note,  6  Am.  St  Bep.  464. 

Attorney  and  client — Attorney  to  presumed  to  know  ef  deft 
in  proceedings  taken  under  his  direction,  p.  373. 

Olted  in  discussion  In  note  in  28  Am.  Dec.  872. 

Appeal  and  error. —  Plaintiff  or  his  attorney  purchasing  proper^ 
under  judgment  of  California  court  Is  bound  to  restore  It  to  defeni 
ant  upon  reversal  of  judgment,  p.  874. 

A  similar  rule  has  been  applied  in  citing  cases  from  other  States, 
as  follows:  Bobinson  v.  Alabama,  etc,  Mfg.  Oo.,  67  Fed.  198,  Mc> 
Donald  v.  Mobile  Life  Ins.  Co.,  65  Ala.  862,  and  Wlckea  v.  Odom, 
74  Tex.  212,  15  Am.  St  Bep.  881,  12  S.  W.  86,  applying  rule  to 
property  purchased  at  foreclosure;  Johnson  v.  Dooly,  72  Ga.  800, 
Mullln  T.  Atherton,  61  N.  H.  22,  Singly  v.  Warren,  18  Wash.  441, 
68  Am.  St  Bep.  901,  61  Pac.  1068,  and  Dunfee  v.  Childa,  45  W.  Va. 
166,  80  S.  B.  106,  to  property  purchased  at  execution;  Marks  t. 
Cowles,  61  Ala.  808,  holding  plaintiff's  assignee  obtains  no  rights 
as  bona  fide  purchaser.  Approved,  arguendo,  in  Blythe  t.  Hlnckiey, 
84  Fed.  254.    And  see  note,  76  Am.  Dec.  467. 

Limited  in  Martin  v.  Victor  M.  A  M.  Co.,  19  Nev.  198,  9  Pac.  886^ 
holding  mere  modification  of  judgment  will  not  warrant  decree  of 
restitution. 

Judieial  aalee. —  Bona  fide  porchaser  of  property  at  judicial  sale 
Is  not  bound  to  restore  property  upon  reversal  of  judgment,  p.  875. 

Cited  and  followed  in  Thompson  v.  Beasonef,  122  Ind.  468,  461, 
24  N.  B.  225,  226,  7  L.  R.  A.  497,  498,  holding  rights  of  third  partlee 
acquired  on  faith  of  decree  respecting  right  of  drainage,  cannot  be 
affected  by  reversal  See  also  notes  In  64  Am.  Dee.  466,  and  88 
Am.  Dec  191. 
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XJsnry  is  only  predicable  of  an  actual  loan  of  money,  p.  885. 
Cited  in  note  on  subject  in  8  Am.  Dec.  224. 

BillB  and  notes.— Real  test  of  salability  of  negotiable  note  If 
whether  payee  can  sne  maker  upon  it  when  dne,  p.  886. 

Bills  and  notes. —  Accommodation  paper  can  have  no  effectlTe  oi 
legal  existence  until  transferred  to  bona  fide  holder,  p.  885. 

Banks  and  banking. —  Discount  of  accommodation  paper  at 
greater  rate  of  interest  than  law  allows,  is  usurious  and  not  de- 
fensible as  purchase,  p.  386. 

Bankruptcy. —  Bona  fide  transfer  of  property  to  secure  present 
loan  is  not  repugnant  to  bankrupt  act,  although  lender  had  *'easoD 
to  believe  borrower  was  in  fact  insolvent  at  time,  p.  388. 

Cited  and  followed  in  Clark  v.  Iselin,  21  Wall.  869,  878,  22  L.  571, 
574,  holding  exchange  of  securities  valid;  Burnhlsel  v.  Firman,  22 
WalL  178,  22  L.  769,  holding  renewal  of  old  security  is  not  repug- 
nant to  act;  Piatt  v.  Stewart,  13  Blatchf.  493,  500,  F.  C.  11,220,  hold- 
ing valid  mortgage  given  to  secure  accruing  rent;  Piper  v.  Baldy, 

19  Fed.  Cas.  717,  10  Nat  Bank.  Reg.  519,  refusing  to  set  aside  judg- 
ment on  previously-executed  judgment  notes;  In  re  Reynolds.  20 
Fed.  Cas.  616,  16  Nat  Bank.  Reg.  158,  holding  valid  assignment 
of  bond  for  title;  Douglass  v.  Vogeler,  6  Fed.  55,  and  Clark  t. 
Hezekiah,  24  Fed.  667,  holding  mortgage  securing  present  loan  valid, 
although  unrecorded;  .In  re  Little  River  Lumber  Co.,  92  Fed.  589, 
holding  assignment  of  policies  to  secure  future  advances,  valid; 
Hutchinson  v.  Murchle,  74  Mc.  189,  191,  holding  bill  of  sale  to  se- 
cure advances  binding  on  assignee;  Bush  v.  Boutelle,  156  Mass.  170, 
171,  82  Am.  St  Rep.  444,  445.  30  N.  B.  608,  and  Paulding  v.  Chrome 
Steel  Co.,  94  N.  Y.  338,  holding,  when  previous  contract  of  loan  has 
stipuliited  for  security,  transfer  may  be  made  after  insolvency  in 
fact;  Preston  v.  Russell,  —  Vt  — ,  44  AtL  116,  holding  valid,  transfer 
of  orders  to  secure  purchase  price  of  previous  purchase  of  lumber. 
Approved  obiter  in  Fox  v.  Gardner,  21  Wall.  480,  22  L.  687,  Hap- 
manson  t.  Bain,  1  Hughes,  201,  F.  C  6,072,  and  Corey  v.  Wads- 
worth,  99  Ala.  74,  42  Am.  St  Rep.  88,  11  So.  851,  28  L.  R.  A.  620. 

Distinguished  in  Alderdice  v.  State  Bank  of  Va.,  1  HughM,  56» 
F.  0.  154,  where  intention  of  debtor  was  fraudulent 

Bankruptcy. —  Advances  may  be  made  In  good  faith  to  debtor 
to  carry  on  his  business,  regardless  of  his  financial  condition,  and 
lender  may  lawfully  take  securities  for  repayment,  p.  889. 

Cited  and  followed  In  In  re  Cobb,  96  Fed.  826,  holding  person  ad- 
vancing money  entitled  to  payment  In  full;  Casey  y.  8ocl6t6  de  Credit 
Mobilier,  2  Woods,  82,  F.  C.  2,496,  holding  pledge  of  assets  of  bank 
to  secure  such  advances  Is  valid;  Clark  v.  Sawyer,  151  Mass.  66, 
28  N.  B.  726,  holding  assignee  Is  entitled  to  advances  made  for 
debtor  before  assignment 
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Miscellaneous. —  Cited  incidentally  in  In  re  Smith,  22  Fed.  Cas. 
406,  15  Nat  Bank.  Beg.  459,  on  ix>int  that  assignee  succeeds  only  to 
rights  of  debtor. 

18  WalL  891-409,  21  L.  988,  TBASK  y.  MAGUIBB. 

Taxation. —  Bzemption  in  corporate  charter  cannot  be  repealed  by 
subsequent  legislature,  p.  401. 

Cited  and  relied  upon  in  State  t.  Western,  etc,  R.  B.,  66  Oa.  567, 
holding  rate  fixed  by  chsrter  cannot  be  altered;  dissenting  opinion  In 
State  T.  Morgan,  28  La.  Ann.  498,  on  point  that  exemption  from 
taxation  is  franchise  property. 

Corporations. —  Term  '* stock  of  the  company'*  imports  capital 
stock,  the  subscribed  fund  which  the  company  holds,  as  distin- 
guished from  separate  interests  of  individuals,  p.  402. 

Cited  and  applied  in  St  Louis,  etc..  By.  v.  Loftin,  30  Ark.  706^ 
construing  charter  exemption. 

Taxation. —  Sale  of  railroad  property  and  appurtenances  to  State 
to  satisfy  statutory  lien  for  money  loaned,  operated  to  extinguish 
immunity  from  taxation  previously  granted,  p.  404. 

Cited  and  relied  upon  in  Morgan  v.  Louisiana,  93  U.  S.  224,  28 
L.  862,  holding  on  resale  by  State,  immunity  does  not  pass. 

Distinguished  in  Winona,  etc.,  B.  B.  v.  Deuel  Co.,  3  Dak.  28, 
12  N.  W.  568,  under  facts;  State  Board,  etc.,  Morris,  etc.,  B.  B.,  49 
N.  J.  L.  201,  203,  7  Atl.  829,  830,  where  act  authorizing  consolidap 
tlon  contemplated  transfer  of  privileges  and  immunities. 

Taxation. —  Act  providing  for  sale  of  corporate  property  wltli 
''all  rights,  privileges  and  immunities*'  includes  exemption  from 
taxation,  p.  406. 

Cited  approvingly  on  this  point  in  Atlantic,  etc.,  B.  B.  v.  Allen, 
15  Fla.  658,  and  State  v.  Nashville,  etc..  By.,  12  Lea.  595. 

Taxation. —  Missouri  legislature  could  not  provide  that  on  sale 
of  defaulting  corporation's  property,  its  immunity  from  taxation 
should  pass  to  purchaser,  Constitution  adopted  since  incorporation 
of  former  having  forbidden  new  exemptions,  pp.  408,  409. 

(Mted  and  followed  in  Parmley  v.  St  Louis,  etc.,  B.  B.,  8  DilL  86^ 
F.  C.  10,768,  a  similar  case.  Cited,  arguendo.  In  Bailey  v.  Atlantic^ 
etc.,  B.  B.,  8  DilL  28,  F.  a  782.    See  also  note,  85  Am.  St  Bep.  400. 

Distinguished  in  State  v.  Winona,  etc.,  B.  B.,  21  Minn.  818,  and 
Bast  Tennessee,  etc,  B.  Co.  v.  Pickerd,  24  Fed.  620.  628,  under 
statutes. 

« 

Taxation. —  Absolute  prohibition  of  new  immunities  fr^m  taxaUoa 
in  Missouri  Constitution,  extended  to  renewals  of  exemptions  prs> 
viously  granted,  p.  409. 

Cited  and  rule  followed  in  Louisville,  etc.,  B.  B.  v.  Palmes,  109  U. 
8.  254,  27  L.  925.  3  S.  Ct  199,  where  facts  were  similar. 
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Miscellaneous. —  Cited  also  in  Ghadwick  v.  Old  Ck>lon7  R.  B.,  171 
If  ass.  243,  50  N.  B.  630,  but  not  in  point. 

18  Wall.  409-413,  21  L.  862.  TIFFANY  y.  BANK  OP  MISSOUBL 

Banks  and  ba<Diking. —  Under  national  banking  act,  national 
banks  may  charge  rate  of  interest  allowed  to  natural  persons,  and 
more,  if  State  banks  of  issue  are  authorized  to  charge  higher  rate, 
pp.  412,  413. 

Cited  and  relied  upon  in  the  following:  First  Nat  Bank  t.  Dun- 
can, 9  Fed.  Cas.  92,  First  Nat  Bank  v.  Tinstman,  9  Fed.  Oas.  95, 
Hinds  V.  Marmolejo,  60  CaL  232,  California  Nat  Bank  v.  Ointy,  108 
Cal.  152,  41  Pac.  39,  Rockwell  v.  Bank  of  Longmont,  4  Colo.  App. 
564,  36  Pac.  906,  Guild  v.  First  Nat.  Bank,  4  S.  Dak.  573,  575,  57 
N.  W.  501,  502,  and  National  Bank  v.  Bruhn,  64  Tex.  577,  53  Am. 
Rep.  773,  all  holding,  where  statute  prescribes  legal  rate,  but  allows 
parties  to  agree  on  any  rate,  national  bank  may  take  any  rate; 
Markson  t.  First  Nat  Bank,  16  Fed.  Cas.  768,  Crocker  y.  National 
Bank,  4  Dill.  360, 361,  F.  C.  3,397,  and  Alves  t.  Henderson  Nat  Bank, 
89  Ky.  130,  9  8.  W.  506,  all  holding,  where  national  bank  reserves 
illegal  rate,  it  forfeits  interest  Cited,  arguendo,  in  Hintermlster 
V.  First  Nat  Bank,  64  N.  Y.  216,  La  Dow  v.  First  Nat  Bank,  5  Ohio 
O.  0.  151,  and  First  Nat  Bank  v.  Gruber,  87  Pa.  St  476.  See  also 
note  in  10  Am.  Rep.  768,  reprinting  decision  in  principal  case. 

Distinguished  in  National  Bank  t.  Johnson,  104  U.  S.  277,  26  L. 
745,  holding  provision  inapplicable  to  discount 

Usury. —  Statute  prescribing  penalty  for  taking  usurious  interest 
should  be  strictly  construed,  p.  410. 

Cited  and  reaffirmed  in  United  States  ▼.  Kansas  Pac  Ry.,  26  Fed. 
Gas.  680,  Wright  y.  First  Nat  Bank,  8  Biss.  244,  F.  C.  18,078,  and 
Pardoe  y.  Iowa  State  Nat  Bank,  106  Iowa,  351,  76  N.  W.  802.  Ap- 
proved obiter  In  Palatine  Ins.  Co.  v.  Swing,  92  Fed.  114. 

IClscellaneous. —  Cited  also  in  Louisville  Trust  Co.  v.  Kentucky 
Nat  Bank,  87  Fed.  147,  and  Barker  t.  Rochester  Nat  Bank,  69  N.  H. 
811,  but  not  in  point 

18  WalL  414-417,  21  L.  766.  BUN80N  T.  DODGB. 

Patent  act  of  1886  gives  to  assignee,  during  original  term,  right 
to  continue,  during  extended  term,  use  of  machine  used  by  him  dof^ 
ing  original  term,  p.  416. 

Patents. —  Person  using  infringement,  by  purchase  of  patent-rlfht 
for  his  county  purges  himself  from  all  liability  for  previous  on* 
lawful  use,  p.  417. 

Not  cited. 

18  WalL  417-^420,  21  L.  904,  BX  PABTB  8TATB  INS.  Oa 

Courts. —  Jurisdiction  of  District  and  Circuit  Courts  In 
prior  to  March  8,  1878,  discussed,  pp.  419,  420. 

Not  cited. 


IW  Notes  on  U.  8.  Reporte.  18  WalL  481.418 

18  WaH.  421-430,  21  L.  804,  MILTBNBEBOBB  T.  000KB. 

Intomal  roroniiOi — Act  of  collector  in  acceptinf  drafts  In  pay- 
ment of  tax,  and  charging  himself  with  amount,  has,  as  between 
parties,  the  effect  of  payment,  and  fixes  his  right  to  recorer,  p.  428. 

ApproTOd  obiter  in  Perley  t.  MnslLegon  Oo.,  82  IClch.  188,  20  Am. 
Bep.  641. 

Intcmal  roresiue. —  Act  requiring  collector  to  recelTe  payment  la 
coin  Is  for  benefit  and  protection  of  United  States  alone;  accord- 
ingly, acceptor  of  drafts,  taken  by  collector  for  reason  acceptable 
to  goremment,  cannot  Inroke  act  as  defense  to  suit  thereon  by  col- 
lector, p.  42p. 

Oited  and  applied  in  State  t.  Newton,  88  Ark.  282,  285,  ruling 
similarly  in  construing  State  statute  regulatipg  office  of  State 
treasurer. 

Bills  and  notes. —  Written  promise  to  accept  certain  drafts  la 
equivalent  to  acceptance,  p.  420. 

Bills  and  notes. —  Acceptors  of  drafts  on  funds  placed  in  their 
hands  in  trust  for  drawee  are  bound  to  pay  at  all  eyents,  and  cannot 
object  to  original  consideration  of  drafts,  p.  429. 

ApproTod,  arguendo,  in  Ohapman  v.  Oounty  of  Douglas,  107  U.  Ik 
866,27Ii.881,2&Ot69. 

Miscellaneous. —  Oited  also  in  dissenting  opinion  in  Underwood 
T.  IfcYeigh,  181  U.  S.  cxzili  (appendix),  21  L.  962,  as  instance  whera 
writ  of  error  directed  to  State  court 

18  Wan.  480-485,  21  L.  777,  BBBNT  T.  If  ABYLAND. 

Trusts. —  Before  trustee  can  be  sued  he  must  have  had  notice  of 
duty  he  is  required  to  perform,  and  must  have  had  opportunity  to 
perform  it,  p.  488. 

Trusts. —  Notice  and  demand  are  not  necessary  where  trustee  Is 
himself  an  actor  and  has  full  knowledge  of  his  duties,  pp.  484,  485. 

Trusts. —  Where  attorney  who  files  petition  for  decree  of  sale  of 
decedent's  lands  is  himself  appointed  trustee  to  sell  and  distribute 
proceeds,  he  may  be  sued  without  formal  notice,  for  failure  to  pay 
money  as  ordered,  p.  484. 

Trusts. —  Persons  entitled  to  share  equally  in  proceeds  of  sale 
by  trustee  may,  upon  his  default  and  after  his  death,  sue  his  surety 
jointly,  in  name  of  State,  under  laws  of  Maryland  and  District  of 
Oolumbia,  pu  435. 

Trusts. —  Surety  on  bond  of  deceased  defaulting  trustee  may  be 
sued  by  beneficiaries  Jointly  in  court  of  law,  p.  485. 

Motdtsd. 

Voi.  VIII  — 18 
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18  WalL  43^-457.  21  L.  779,  LUGAS  v.  BROOKa 

Landlord  and  tenant. —  Tenant  it  estopped  from  denying  hts 
landlord's  title,  pp.  462-4S8. 

Rale  dted  and  applied  to  essentially  similar  facts,  in  the  follow* 
iBf:  Safe  t.  Hatversen,  72  Minn.  205,  75  N.  W.  229,  KiUoren  t. 
Mnrtangh,  64  N.  H.  51,  5  AtL  770,  Hagar  y.  WHcoff,  2  OkL  685, 
88  Pac.  282,  and  Voss  t.  King,  33  W.  Va.  241,  10  8.  B.  403.  Prin- 
ciple applied  in  Alderson  y.  Marsliall,  7  Mont  297,  16  Pac.  579, 
holding  person  entering  nnder  agreement  to  purchase  cannot  di»> 
pute  title;  Carson  v.  Broady,  56  Neb.  651,  71  Am.  St  Rep.  693,  77 
N.  W.  81,  holding  tenant  remaining  in  possession  after  expiration 
of  lease  does  not  hold  adversely;  Jordan  t.  Katz,  89  Va.  630,  16 
S.  B.  867,  holding  rule  not  affected  by  fact  that  tenant  In  posses- 
sion under  contract  of  purchase  at  time  lease  given.  And  see  note 
in  18  Am.  Dec.  69. 

Husband  and  wife. —  Act  of  Congress  providing  that  witnesses 
Shan  not  be  disqualified  in  Federal  courts  because  parties  to  suit 
or  Interested  in  issue,  does  not  give  capacity  to  wife  to  testify  In 
favor  of  her  husband,  p.  458. 

Reamrmed  in  Hopkins  y.  Grimshaw,  165  U.  8.  849,  41  L.  741,  17 
S.  Ot  404.  Cited  and  principle  appUed  in  McGiU  v.  McGiU,  19  Fla. 
346,  Slate  v.  Workman,  15  S.  C.  546,  and  Gee  v.  Scott  48  Tex.  516, 26 
Am.  Rep.  334,  construing  similar  State  statutes.  See  also  note, 
29  Am.  St  Rep.  416.  Cited,  arguendo,  in  Sauter  v.  Scrutchfield, 
28  Mo.  App.  15a 

Distinguished  in  Lloyd  v.  Pennie,  50  Fed.  9,  under  statute. 

Huribaad  and  wife. —  Rule  excluding  testimony  of  wife  Is  not 
based  upon  Interest  but  upon  public  policy,  p.  453. 

Cited  and  followed  in  Rice  v.  Martin,  7  Sawy.  340,  8  Fed.  478, 
construing  same  act;  United  States  y.  Jones,  32  Fed.  570,  in  prose^ 
cution  for  presenting  false  claim  on  government;  United  States 
V.  Crow  Dog,  3  Dak.  115,  14  N.  W.  439,  and  Turpin  v.  State,  55  Md. 
477,  holding  wife  incompetent  to  testify  for  husband  in  prosecution 
for  murder;  Mercer  v.  State,  40  Fla.  228,  24  So.  157,  holding  letters 
from  husband  to  wife  Inadmissible  in  suit  against  husband.  Ap- 
proved obiter  in  Mathews  v.  Sheldon,  53  Ala.  138,  Haworth  v.  Nor- 
ria,  28  Fla.  777.  10  So.  21,  and  In  re  Holt  56  Minn.  36,  46  Am.  St 
Bep.  436,  67  N.  W.  219,  22  L.  R.  A.  488. 

Gonrts. —  Federal  court  will  be  guided  by  rules  of  evidence  Im 
wm  tn  State  where  tt  alts,  p.  468. 

OMed  and  applied  in  Gravelle  y.  Minneapolis,  etc.  By.,  8  M<h- 
Orary,  886,  16  Fed.  486,  holding  depositions  admissible  in  State 
courts  must  be  received  in  FederaL 

Trlfd. —  Immaterial  evidence  tending  to  divert  attention  of  Jory 
txom  real  iaaiie,  should  be  excluded,  p.  464. 
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Cited  and  relied  upon  in  Keudecker  t.  Kohlt»erg,  81  N.  Y.  805. 
in^antlng  new  trial  where  such  evidence  admitted. 

Evidence. —  Brroneona  exclualon  of  cumnlatiye  evidence  Is  not 
ground  for  new  trial  If  party  offering  it  has  not  been  Injured 
thereby,  p.  464. 

Otted  and  principle  applied  in  United  States  t.  Shaplelgh,  64  Fed. 
187,  12  U.  8.  App.  26,  and  Sipes  t.  Seymour,  76  Fed.  118,  40  V.  S. 
App.  186,  where  facts  were  essentially  similar;  Lancaster  v.  Col- 
lins, 116  IT.  S.  227,  29  L.  875,  6  S.  Ot  86,  holding  admission  of  harm- 
less evidence  not  ground  for  reversal 

TriaL — Prayer  which  overlooks  fact  of  which  there  Is  evidence, 
•r  which  assumes  as  fact  that  of  which  there  is  no  evidence,  must 
be  refused,  p.  455. 

Oited  and  followed  In  Behr  v.  Conn.  Mut  Lb  Ins.  Co.,  2  FUpp. 
698,  4  Fed.  362,  sustaining  refusal  to  give « instruction,  which,  in 
construing  certain  words,  overlooked  opposing  parties*  evidence. 

Landlord  and  tenant. —  Waiver  of  notice  to  quit  is  partly  ques- 
tion of  Intent  and  cannot  be  presumed  if  act  claimed  to  constitute 
waiver  was  unknown  or  unauthorized  by  plaintiff,  p.  456. 

Trial. —  Objections  to  instructions  must  be  specific;  simple  aver- 
ment that  court  erred  in  charging  of  its  own  motion  in  lieu  of  giving 
Instructions  prayed  is  insufficient,  p.  456. 

Cited  and  followed  in  Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co.,  142 
U.  8. 135,  35  L.  964,  12  S.  Ct  183,  refusing  to  consider  general  excep- 
tion to  charge;  State  v.  Donnelly,  9  Mo.  App.  531,  holding,  if  in- 
struction incomplete  in  any  particular,  court  may  reject  it  entirely; 
liarshaU  v.  Burtls,  172  U.  8.  634,  19  S.  Ct  291,  Swift  v.  Mulkey, 

17  Or.  539,  21  Pac.  873,  and  Haugh  v.  Tacoma,  12  Wash.  888,  41 
Pac  173,  affirming  judgments  where  errors  not  specified. 

Husband  and  wife. —  No  particular  words  are  necessary  to  create 
separate  estate  in  wife,  but  intent  must  be  indicated,  p.  456. 

Husband  and  wife. —  Acceptance  by  wife  of  offer  of  lease  made 
by  relative  inures  to  benefit  of  husband  in  absence  of  words  show- 
ing contrary  intent,  p.  450. 

Cited  and  followed  in  Hagar  v.  Wikoff,  2  OkL  586,  39  Pac.  283, 
holding,  if  husband  takes  possession  under  lease  to  wife  he  Is  ten- 
ant, unless  he  repudiates  lease. 

Miscellaneous. —  Cited  also  in  Mays  v.  Fritton,  20  Wall.  418,  22 
L.  390,  but  not  in  point 

18  Wall.  457-471,  21  L.  897.  THOMPSON  v.  WHITMAN. 

Judgmjsnts. —  Constitutional  and  statutory  provisions  regarding 
faith  and  credit  due  judgments  of  sister  States  does  not  preveat 
Inquiry  into  jurisdiction  of  court  rendering  judgment  relied  upoBi 
pp.  461,  462. 
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Glting  cases  have  applied  this  ruling  as  follows:  Simmons  t. 
Saul,  138  U.  B.  448,  459,  34  L.  1059,  1063,  11  S.  Gt  872,  876,  asserUng 
power  to  question  Jnrisdiction  of  Probate  Ck>nrt  to  grant  letters  of 
administration;  Reynolds  t.  Stockton,  140  U.  S.  265,  85  L.  467,  11 
8.  Ct  776,  holding  provision  does  not  exclude  evidence  to  show 
receiver's  lack  of  authority  to  hold  property;  National  Bank  t. 
Furtick,  2  Marv.  (Del.)  61, 69  Am.  St  Rep.  Ill,  42  AtL  484,  holding  at- 
tachment process  against  foreign  corporation  void;  Wilbur  v.  Abbot, 
60  N.  H.  62,  refusing  to  enforce  joint  Judgment  against  two  de- 
fendants, only  one  of  whom  was  served;  McOreery  v.  Davis,  44 
&  a  211,  51  Am.  St  Rep.  805,  22  8.  B.  184,  28  L.  R.  A.  661.  hold- 
ing court  not  bound  to  recognize  foreign  decree  of  divorce  if  di- 
vorces not  allowed  In  such  State  on  any  ground;  Frame  v.  Thor- 
mann,  102  Wis.  670,  79  N.  W.  43,  holding  decree  of  divorce  void; 
Vilas  v.  PUttsburgh,  etc.,  R.  R.,  123  N.  Y.  455,  20  Am.  St  Rep. 
777,  26  N.  B.  946,  9  L.'  R.  A.  849,  and  n.,  Elingsborough  v.  Tousley, 
66  Ohio  St  467,  47  N.  B.  542,  and  Ohunn  v.  Gi-ay,  51  Tex.  114,  all 
holding  defendant  may  show  want  of  service.  Cited  approvingly, 
but  obiter,  in  Hanley  v.  Donoghue,  116  U..  8.  4,  29  L.  537,  6  S.  Ct 
244,  Huntington  v.  AttriU,  146  U.  S.  685,  86  L.  1134,  13  S.  Ct  234. 
Merritt  v.  American  Steel-Barge  Co.,  75  Fed.  818,  40  U.  S.  App. 
127,  and  Fisher  v.  Fielding,  67  Conn.  105,  52  Am.  St  Rep.  273,  84 
AtL  716,  82  L.  R.  A.  239,  and  n.,  and  dissenting  opinion,  Thomas  v. 
Morrisett  76  Ga.  896,  397.  And  see  notes  in  20  Am.  Rep.  27,  80, 
and  29  Am.  St  Rep.  80. 

Distinguished  in  Renaud  v.  Abbott,  116  U.  8.  287,  29  L.  682,  6 
8.  Ct  1198,  under  facts. 

Judgment —  Special  plea  in  bar  of  suit  on  Judgment  in  another 
State  must  positively  deny  every  fact  tending  to  show  that  court 
had  Jurisdiction  of  person  or  subject-matter,  p.  463. 

Cited  and  followed  in  Ritchie  v.  Carpenter,  2  Wash.  528,  26  Am. 
St  Rep.  886,  28  Pac.  384,  holding  burden  on  defendant  where  ques- 
tion is  as  to  Identity. 

Judgments. —  Bxecution  cannot  Issue  on  Judgment  of  one  State 
without  suit  thereon  in  other  State  where  it  is  sought  to  be  enforced, 
p.  463. 

Reaffirmed  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  202,  32 
L.  244,  8  8.  Ct  1876,  and  Cole  v.  Cunningham,  133  U.  S.  112,  33  L. 
641,  10  &  Ct  270. 

Judgments. —  It  is  only  when  Jurisdiction  Is  not  impeached  that 
record  is  entitled  to  full  faith  and  credit  in  another  State,  pp. 
468,466. 

Cited  and  followed  in  Oolt  t.  Colt,  111  U.  S.  678,  28  L.  626,  4 
8.  Ct  668,  affirming  8.  O.,  19  Blatchf.  466,  48  Fed.  427,  holding 
findings    that  infants  were    ^duly  represented  by  guardians    ad 
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litem,'*  conclugfye  In  collateral  aolt;  L'Engle  t.  Gates.  74  Fed.  614, 
boUUng  appearance  of  non-resident  authorizes  personal  judgment 
against  him;  Peel  t.  January,  85  Ark.  837,  87  Am.  Bep.  81,  hold- 
ing Judgment  concluslTe  as  to  subject-matter  If  Jurisdiction  ap- 
pears; Newcomb  v.  Newcomb,  18  Bush,  571,  26  Am.  Bep.  286,  hold- 
ing, where  wife  Insane  and  not  capable  of  receiving  summons,  de- 
cree of  dlTorce  against  her  Is  Told;  Faber  t.  Hovey,  117  Mass.  108, 
19  Am.  Bep.  899,  holding.  If  appeal  does  not  operate  as  stay  where 
Judgment  rendered,  it  will  not  be  given  such  effect  elsewhere. 
Approved  obiter  in  Sammls  v.  Wightman,  81  Fla.  26^  12  So.  580, 
and  Griggs  v.  Becker,  87  Wis.  817,  58  N.  W.  89& 

Jndgmients. —  Becord  recitals  of  Jurisdictional  facts  do  not  render 
Judgment  conclusive  In  suit  In  another  State  wherein  such  Judg- 
ment is  relied  upon,  pp.  468-468. 

Numerous  cases  have  relied  upon  this  ruling.  Asserting  right 
of  defendant  to  contradict  record  showing  service  of  process,  are: 
Knowles  v.  Gaslight,  etc.,  Co.,  19  WalL  61,  22  L.  72,  Downs  v. 
Allen,  23  Blatchf.  59,  22  Fed.  808,  Hunt  v.  Woodward,  12  Fed.  Oas. 
950,  Bose  v.  Northwest,  etc.,  Ins.  Co.,  67  Fed.  439,  Kingsbury  v. 
Yniestra,  59  Ala.  821,  Price  v.  Schaeffer,  161  Pa.  St  534,  535,  29 
AtL  279,  25  L.  B.  A.  700,  Fisher  v.  March,  26  Gratt  778,  and  Bowler 
V.  Huston,  80  Gratt  275,  276,  82  Am.  Bep.  678,  679.  Cited  and 
rule  applied  also  in  Pennoyer  v.  Neff,  95  U.  S.  730,  24  L.  571,  affirm- 
ing S.  C,  3  Sawy.  801,  F.  O.  10,083,  holding  record  showing  con- 
structive service  attackable;  Scott  v.  McNeal,  154  U.  S.  47,  88  L. 
902,  14  8.  Ot  1118,  holding  void,  letters  of  administration  on  es- 
tate of  living  person;  Owens  v.  Henry,  161  U.  a  646,  40  L.  838,  16 
8.  €^  694,  holding  want  of  Jurisdiction  to  pronounce  Judgment 
pleadable  to  sdre  facias;  Cooper  v.  Newell,  178  U.  8.  566,  19  8.  Ct 
510,  holding  Judgment  void  for  want  of  service,  although  record 
recited  Jurisdictional  facts;  Bunkle  v.  Citizens'  Ins.  Co.,  6  Fed.  148, 
holding  assessment  under  revenue  laws  may  be  Impeached  by  show- 
ing prior  payment;  Beinach  v.  Atlantic,  etc.,  B.  Co.,  58  Fed.  48,  hold- 
ing parol  evidence  admissible  to  show  want  of  Jurisdiction  to  fore- 
close; Greenzwelg  v.  StreUnger,  108  CaL  279,  37  Pac  898,  holding 
recital  of  service  of  summons  not  conclusive;  Wilson  v.  Hawthorne, 
14  Colo.  588,  20  Am.  St  Bep.  292,  24  Pac.  549,  holding  Judgment 
impeachable  by  direct  proceeding  In  equity;  Mitchell  v.  Ferris,  5 
Houst  41,  holding  Judgment  acquired  without  service  is  not  prima 
facie  evidence  of  indebtedness;  Forsythe  v.  Hammond,  142  Ind. 
519,  41  N.  B.  951,  80  L.  B.  A.  583,  holding  question  whether  steps 
preliminary  to  annexation  of  territory  to  city  have  been  taken 
may  be  raised  in  courts;  Neff  v.  Beauchamp,  74  Iowa,  94,  36  N.  W. 
906,  holding  Jurisdiction  to  render  divorce  questionable  In  action 
for  dower;  Mastin  v.  Gray,  19  Kan.  463,  469,  27  Am.  Bep.  152,  158, 
holding  return  of  service  impeachable;  Adams  v.  Adams,  154  Mass. 
294,  28  N.  B.  261,  18  L.  B.  A.  280,  and  n.,  holding  recitals  in  divorcti 
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decree  not  conclnslTe  of  son's  right  to  inherit;  Smalley  t.  Light- 
hall,  87  Mich.  850,  holding  recital  of  personal  service  not  condnsire; 
Reed  T.  Reed,  52  Mich.  121,  50  Am.  Rep.  250,  17  N.  W.  722,  holding 
false  assertion  of  plaintiff's  residence  In  divorce  suit  may  be  con- 
tradicted; Pennsrwit  ▼.  Foote,  27  Ohio  St  618,  22  Am.  Rep.  851, 
holding  defendant  may  show  he  was  not  amenable  to  process.  Ap- 
proTed  obiter  Im  In  re  McKibben,  12  Nat  Bank.  Reg.  101,  16  Fed. 
Gas.  211,  Ck>rby  t.  Wright,  4  Mo.  App.  460,  and  Gnthrie  t.  Lowry. 
84  Pa.  St  587.    And  see  notes  in  8  McOrary,  618,  2  Am.  Dec  44, 

11  Am.  Rep.  486  (reprinting  decision  in  principal  case),  and  12 
An.  TUp.  274. 

Distinguished  in  Holmes  v.  Oregon,  etc.,  R.  R,  7  Sawy.  398,  899, 
400,  401,  9  Fed.  242,  243,  244,  245,  holding  recitals  of  residence  of 
Intestate  conclnslve  of  court's  right  to  grant  letters  of  adminis- 
tration; Michaels  t.  Stork,  62  Mich.  264,  17  N.  W.  836,  holding  offi- 
cer's retnm  to  process  conclusive  in  collateral  action;  Amy  t.  Amy, 

12  Utah,  820,  42  Pac.  1128,  holding  Judgment  record  reciting  Juris- 
dictional facts  in  divorce  suit  conclusive.  Limited  in  Kansas  City, 
etc.,  R  R.  V.  Morgan,  76  Fed.  438,  47  U.  S.  App.  1,  holding  evidence 
inadmissible  to  show  subject-matter  recited  in  record  was  not  what 
was  adjudicated. 

Judgments. —  Defendant  In  suit  on  foreign  Judgment  may  show, 
notwithstanding  record  recitals,  that  attorney  appeared  for  him 
without  authority,  p.  464. 

The  following  cases  are  upon  all  fours  with  the  principal  case 
upon  this  point:  Citizens'  Bank  v.  Brooks,  28  Blatchf.  188,  28  Fed. 
22,  Graham  v.  Spencer,  14  Fed.  606,  Oilman  v.  Oilman,  126  Mass. 
28,  80  Am.  Rep.  647,  American  Tube,  etc.,  Oo.  v.  Crafts,  156  Mass. 
268,  80  N.  B.  1024,  Bager  v.  Stover,  59  Mo.  88,  and  Wood  v.  Angus- 
tins,  70  Yt  669,  640,  41  Atl.  684.  Cited  and  principle  applied  in 
First  Nat  Bank  v.  Cunningham,  48  Fed.  514,  holding  Judgment 
confessed  by  attorney  without  authority  is  void;  Hatch  v.  Ferguson, 
57  Fed.  971,  holding  ward  may  show  that  person  acting  as  guardian 
in  suit  was  not  authorised.    See  also  note,  75  Am.  Dec  149. 

Limited  in  Hill  v.  Mendenhall,  21  Wall.  454,  455,  22  L.  616,  hold- 
ing ssch  want  of  authority  cannot  be  shown  under  plea  of  nul  tlel 
record. 

Judgment  rendered  in  suit  in  which  defendant  was  not  served 
with  process  or  did  not  voluntarily  appear,  is  void,  pp.  465,  466. 

Cited  and  relied  upon  in  Hall  v.  Lanning,  91  U.  S.  165,  167,  169, 
28  L.  273,  274,  holding  non-resident  partner  not  bound  by  Judgment 
against  lirm;  Orover,  etc.,  Co.  v.  Radcllffe,  137  U.  8.  295,  84  L. 
672,  11  8.  Ct  94,  holding  Judgment  on  money  demand  against  non- 
resident void;  Isett  v.  Stuart  80  111.  410,  22  Am.  Rep.  198,  holding 
decree  in  bankruptcy  void  without  service;  Howard  v.  Coon,  93 
Mich.  445.  53  N.  W.  614,  holding  process  in  personam  cannot  be 
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seryed  ovtslde  State;  Betts  v.  Johnson,  68  Vt  555,  85  AtL  491,  per- 
sonal Judgment  based  on  constructlTe  service  cannot  hold  prop- 
erty of  non-resident;  Ommllsh  y.  Central  Imp.  Co.,  88  W.  Va.  SdS, 
40  Am.  St  Bep.  878,  18  &  B.  459,  23  L.  R.  A.  181,  and  n.,  holding 
Judgment  In  scire  facias  proceeding  yold  where  process  not  seryed; 
Renler  y.  Hnrlbnt,  81  Wis.  28,  29  Am.  St  Rep.  851,  50  N.  W.  784, 
14  L.  B.  A.  664,  holding  Judgment  against  non-resident  yold  tm 
want  of  serylce;  8t  Snre  y.  Llnsfelt  82  Wis.  849,  33  Am.  St  Rep. 
R2,  52  N.  W.  809,  19  L.  R.  A.  517,  and  n.,  holding  Swedish  decree  of 
divorce  yold  where  defendant  had  no  notice  of  proceedings. 

Judgmieoits  of  court  acting  without  Jurisdiction  are  absolutely 
yold,  p.  467. 

Olted  and  followed  in  In  re  Sawyer,  124  U.  8.  220,  81  I«.  409,  8 
8.  Ot  498,  denying  Jurisdiction  of  equity  to  stay  criminal  proceed- 
ing; Holmes  y.  Oregon,  etc.,  Ry.,  6  Sawy.  279,  5  Fed.  528,  holding 
letters  of  administration  void,  other  valid  letters  having  been 
granted  previously;  M'Garty  v.  Steam  Propeller  City  of  New  Bed- 
ford, 4  Fed.  882,  holding  garnishment  proceeding  in  State  court 
against  seaman's  wages  void;  Jones  v.  Lamar,  84  Fed.  462,  denying 
authority  of  equity  to  empower  administratrix  to  incumber  Intes- 
tate's property;  Frankel  v.  Satterfield,  9  Houst  205,  19  AtL  900, 
holding  failure  to  appear  and  plead  want  of  Jurisdiction  In  scire 
facias  proceeding  does  not  waive  objection  to  Jurisdiction  apparent 
on  record;  Thomas  v.  People,  107  III.  527,  47  Am.  Rep.  463,  and 
D'Amsment  v.  Jones,  4  Lea,  261,  40  Am.  Rep.  17,  holding  order 
granting  letters  of  administration  on  estate  of  living  person,  void; 
Lltowich  V.  Litowich,  19  Kan.  455,  27  Am.  Rep.  148,  and  Tan 
Fossen  v.  State,  87  Ohio  St.  320,  41  Am.  Rep.  509,  holding  decree 
of  divorce  void  where  neither  party  was  within  Jurisdiction;  Perry 
y.  Saint  Joseph,  etc.,  R.  R.,  29  Kan.  424,  holding  decree  granting 
letters  of  administration  void;  Gregory  v.  Gregory,  78  Me.  190,  57 
AuL  Rep.  793,  3  Atl.  281,  and  Sewall  v.  Sewall,  122  Mass.  161,  23 
Am.  Rep.  304,  holding  decree  of  divorce  void  where  plaintUTs 
residence  not  bona  fide;  Grover,  etc.,  Mach.  Co.  v.  Radcliffe,  66  Md. 
517,  8  AtL  267,  holding  Judgment  against  non-resident  not  served, 
is  void;  Kelley  v.  Kelley,  161  Mass.  113,  42  Am.  St  Rep.  391,  36  N. 
B.  838,  26  L.  R.  A.  807,  holding  Jurisdiction  of  equity  to  annul  mar- 
riage must  be  proved,  if  decree  relied  upon;  Hauswlrth  v.  Sullivan, 
6  Mont  208,  209,  9  Pac.  801,  802,  holding  void.  Judgment  based  on 
service  nuule  on  Sunday;  Rlsley  y.  Phenlz  Bank,  83  N.  Y.  387,  88 
Am.  Bep.  438,  holding  decree  confiscating  corporate  property  void, 
statute  not  having  provided  against  corporations;  Jones  v.  Jones, 
106  N.  T.  424,  2  Am.  St  Bep.  450,  15  N.  B.  708,  holding  service  by 
pnbllcatlen  on  non-resident  in  divorce  suit  Inoperative;  Ciook  t. 
Cook,  66  Wis.  215,  48  Am.  Bep.  716,  14  N.  W.  89,  denying  Jvledle* 
tlon  of  court  to  decree  alimony  against  non-resident;  Blgney  v. 
Blgney,  127  N.  T.  415,  24  Am.  St  Rep.  466,  and  Gilchrist  v.  Weit 
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Virginia,  etc,  L.  Go.,  21  W.  Va.  U8,  40  Am.  Rep.  667,  botb  holding 
Judgment  1b  personam  against  foreign  corporation  Toid.  Approved 
obiter  In  In  re  Baton,  61  Fed.  806. 

Dlstlngnlshed  In  Dexter  t.  Sayward,  84  Fed.  800,  onder  tecta. 
Limited  in  The  Olty  of  New  Bedford,  20  Fed.  dO,  holding  admiralty 
acting  on  equitable  principles  may  recognise  authority  of  State 
court  to  enforce  lien  for  seaman's  wages. 

Judgmient. —  Jurisdiction  of  court  to  render  Judgment  may  be 
Inquired  into  In  erery  other  court  wherein  such  Judgment  is  relied 
upon,  pp.  407,  409. 

The  following  citing  cases  affirm  and  apply  this  rule  in  asserting 
power  to  Inquire  Into  the  Jurisdiction  of  Judgments  relied  upon; 
Kllboum  y.  Thompson,  108  U.  S.  IdS,  26  L.  889,  Adams  y.  Terrell, 
4  Woods,  841,  4  Fed.  800,  Swift  y.  Meyers,  18  Sawy.  691,  87  Fed. 
48,  Fumald  y.  Glenn,  66  Fed.  878,  King  y.  McLean  Asylum,  64  Fed. 
841,  21  U.  S.  App.  481,  26  L.  R.  A.  789,  In  re  James,  99  GaL  877,  87 
Am.  St  Rep.  68,  88  Pac.  1123,  Marr  y.  Wetzell,  8  Colo.  5,  Hallack 
y.  Loft,  19  Oolo.  88,  84  Pac  571,  Lowe  y.  Lowe,  40  Iowa,  224,  Wood 
y.  Wood,  78  Ky.  627,  Ohlcago,  etc.,  R.  R.  y.  Campbell,  5  Kan.  App. 
414,  49  Pac  822,  Pasteur  y.  Lewis,  89  La.  Ann.  8,  1  So.  809,  Gregory 
y.  Gregory,  76  Me.  689,  Crone  y.  Dawson,  19  Mo.  App.  219,  Scobey 
y.  Gano,  86  Ohio  St  668,  Noble  y.  Union  Riyer  Logging  R.  R.,  147 
U.  8.  178,  37  L.  126.  18  S.  Ot  278,  and  Foshier  y.  Narver,  24  Or.  443, 
41  Am.  St  Rep.  876,  84  Pac.  22.  Cited  approvingly,  but  obiter,  in 
Sharon  y.  Hill.  11  Sawy.  804,  26  Fed.  846. 

Distinguished  in  Sadler  y.  Prairie  Lodge,  69  Miss.  676,  holding 
Jurisdiction  of  court  of  general  Jurisdiction  not  questionable  col* 
lateraUy. 

Judgments. —  State  law  providing  that  records  of  its  courts  shall 
Import  absolute  verity  as  to  Jurisdictional  facts,  has  no  extra-terri- 
totlal  force,  p.  468. 

Distinguished  in  Wehrle  y.  Wehrle,  89  Ohio  St  366,  holding  re- 
citals in  personal  Judgment  conclusive  in  State  where  rendered. 

Judgment — Seizure  under  New  Jersey  law  regulating  raking 
of  eastern,  held  illegal  in  action  for  illegal  seizure,  upon  showing 
that  it  was  made  outside  of  Jurisdiction  where  prosecution  held, 
although  record  of  conviction  recited  seizure  within  Jurisdiction, 
pp.  469-471. 

Biiscellaneous. —  Cited  also  in  Moch  v.  Virginia  Fire,  etc,  Ins. 
Co.,  4  Hughes,  119,  10  Fed.  706,  as  instance  where  constitutional 
provision  construed;  Briggs  v.  Hinton,  14  Lea,  237,  but  not  in  point 
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Bquity. —  In  equity  all  persons  having  interest  although  remote, 
must  be  made  parties,  or  bill  must  be  so  framed  as  to  allow  them 
to  come  in  and  be  made  parties,  p.  478. 
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Cited  and  followed  in  United  ^taxes  t.  Central  P.  B.  B.,  8  Bawy. 
86»  11  Fed.  458,  holding  owners  ot  land  indispensable  parties  to 
suit  against  original  patentee  to  yacate  patent;  Sheffield,  etc,  By. 
T.  Newman,  77  Fed.  794,  41  U.  S.  App.  766,  where  holder  of  cer- 
tificate secured  by  common  lien  held  necessary  party  to  salt  to  fore- 
close; Preston  t.  Aston,  85  Va.  118,  7  S.  B.  848,  holding  alienees  of 
land  sought  to  be  subjected  are  proper  parties  to  creditor's  suit 
Approved  obiter  in  McPike  t.  Wells,  54  Miss.  146,  and  Qalveston, 
etc.,  B.  B.  T.  Butler,  56  Tex.  611. 

Equity. —  Where  bill  shows  that  deficiency  in  fund  Is  probable, 
all  creditors  or  legatees  entitled  to  share  ratably  must  be  made 
parties,  or  complainants  must  sue  for  themselyes  and  aH  others, 
p.  474. 

• 

Cited,  arguendo,  in  Wheelw  ^ght  t.  St  Louis,  etc.,  Transpi  Oo., 
66  Fed.  166,  and  New  Orleans  i^acific  By.  t.  Parker,  148  U.  8.  60, 
86  L.  71,  12  8.  Ot  869,  similar  cases. 

PartleB. —  Suit  upon  written  instrument  must  be  brought  in  name 
of  all  who  are  formal  parties,  and  who  retain  interest  therein.' 
p.  476. 

Bquity. —  Bill  dismissed  without  prejudice  for  want  of  proper 
parties,  p.  475. 

18  WalL  476-478,  21  L.  856,  GLENN  T.  JOHNSON. 

Husband  and  wife. —  At  common  law,  agreement  that  wife  may 
trade  on  own  account  and  retain  earnings  is  invalid  as  against  cred- 
itors, unless  founded  on  valuable  consideration,  p.  477. 

Cited  approvingly,  but  obiter.  In  Bocho  t.  Union  Trust  Ooi,  — 
bidlan  Ter.  — ,  52  N.  B.  618. 

Husband  and  wife.— Georgia  statute  providing  that  wife's  per- 
sonal acquisitions  shall  not  be  subject  to  husband's  debts,  protects 
her  separate  earnings,  in  business  carried  on  with  husband's  con- 
sent, from  tatter's  assignees  in  bankruptcy,  pp.  477,  47a 

18  WalL  478-493.   21   L.   769,    STEAMBOAT   CO.   T.  THE   OOL- 
LECTOB. 

Xntemal  revenue  act  of  1866,  taxing  steamboat-owners  on  basis 
of  gross  receipts  from  passengers,  construed  and  held  to  include 
receipte  from  sale  of  berth  tickets  as  well  as  ordinary  fiures,  p.  489. 

Internal  revenue. —  Proviso  in  act  of  1865  exempting  certain 
steamers  from  tax  levied  under  act  of  1864,  held  repealed  by  act 
July  18,  1866,  p.  490. 

Statutes.—  Special  laws  are  not  abrogated  by  general  ones,  urn- 
Cess  such  intent  be  very  clear,  p.  498,  dissenting  opinion. 
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Ctted  and  prindpie  appUed  in  Ex  parte  Dnnn,  8  8.  C  23S»  boldiBS 
antborizlni:  comptroller  to  take  charge  of  certain  nlhoad  «■ 
caatUigency  not  repealed  hj  gcnefal  act  relatlns  to  all  inllfiiada 

18  Wan.  408-0001  SI  L.  004,  GLARKB  T.  BOOBMAN. 

innai — Adjudged  eases  kn  of  littie  aaaiatanoe  In  cuustiulug 
wflia  to  determine  nature  of  Interesta  created,  p.  6Q8L 

Tlie  following  cases  liaTe  relied  npon  ttils  mling  In  holding  that 
ika  Intent  of  the  testator,  as  drawn  from  the  words  naed  and  the 
smiuunding  dreomstanoes,  goTem  constmction;  QUes  t.  little,  104 
n.  &  203,  26  L.  748,  Colton  t.  Cotton,  127  U.  8.  810,  82  Ll  142.  8 
&  OL  1108,  Fbrst  Nat.  Bank  t.  De  Panw,  78  Fed.  7T7,  Bedford  t. 
Bedford,  00  Ky.  283,  85  8.  W.,028,  Sanborn  t.  Sanborn,  82  N.  H. 
880,  Doten  t.  Doten,  66  N.  H.  838,  20  AtL  888,  Cole  t.  Gole,  79  Va. 
268,  Miller  t.  Porterfield,  86  Ya.  881,  19  Am.  St  Bep.  023,  11  &  K 
487,  and  BarUett  t.  Patton,  33  W.  Va.  77,  10  &  B.  23,  5  Lu  B.  A. 
526^  and  note.  See  also  references,  arguendo,  in  dissenting  opinions 
111  Chartrand  v.  Brace,  16  Colo.  26,  26  Pac  154,  12  U  B.  A.  214,  and 
note,  and  Stevens  y.  Underhill,  67  N.  H.  74,  36  AtL  373. 

Wills. —  Breach  of  trust  by  executors,  doe  to  mistaken  construe- 
tkNi  of  will  and  unaccompanied  by  fraud,  is  within  meaning  of  New 
Tofk  statute  providing  that  biUs  for  relief  in  cases  of  trust,  not 
eognisable  at  law,  most  be  filed  within  ten  years,  pp.  505.  606. 

limitation  of  actions. —  Where  person  entitled  to  aUege  fraud  in 
transaction  had  Icnowledge  of  all  facts  and  did  not  seek  relief  dur- 
ing his  lifetime,  his  heirs  caunot  do  so  and  defeat  statute  of  limita- 
tions, p.  508. 

Several  cases  cite  the  principal  case  upon  this  point  by  way  of 
anak>gy:  PearsaO  v.  Smith,  140  U.  S.  233,  37  L.  716,  13  &  CL  834. 
holdlttg  suit  by  aaslgnee  in  bankruptcy  to  set  aside  conveyance, 
haired  tj  lapse  of  time;  United  States  v.  Beebe,  4  McCrary.  16.  17 
Fed.  80,  holding  suit  to  cancel  patent  on  ground  of  fraud  barred 
by  lapse  of  time;  United  States  v.  Dallas,  etc.  Road  Co..  14  Sawy. 
380,  41  Fed.  500,  holding  suit  by  United  States  to  regain  possessioL 
of  land  under  act  authorizing  suit,  and  protecting  bona  fide  pur- 
chasers, barred  by  lapse  of  time:  Smith  v.  M'intire,  83  Fed.  467. 
holding,  after  lapse  of  fifty  years  after  sale  of  land  to  pay  debts, 
presumption  is  conclusive  that  debts  were  not  barred  by  statute 
at  time  of  sale;  Troll  v.  Carter,  15  W.  Va.  583,  holding  equity  will 
not  interpose  to  establish  parol  trust  after  long  lapse  of  time. 

Tmats. —  While  trustee  continues  to  exercise  powers  as  trustee, 
he  may  be  called  to  account  in  regard  to  his  trust,  p.  500. 

Xmsts. —  Where  trustee  has  closed  up  his  relation  to  tfnst,  and 
no  longer  exercises  any  power  thereunder,  he  la  protected  by  stat- 
mtes  of  limitation,  p.  500. 
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died  and  principle  applied  In  Taylor  t.  Holmes,  127  U.  &.  493, 
S2  L.  180,  8  8.  Ot  1194,  affirming  8.  C,  14  Fed.  509,  and  Beard  t. 
BtantOD,  15  8.  O.  170,  holding  statnte  mns  after  dlsarowal  of  con- 
fltraetlTe  tmst;  McGanghey  v.  Brown,  46  Ark.  85,  in  favor  of  ad- 
ministrator from  time  of  discharge  by  Probate  Oonrt;  Lammer  ▼. 
6tx>ddard,  108  N.  Y.  678,  9  N.  B.  329,  In  favor  of  trustee  ex  male- 
■ficio  as  soon  as  wrong  committed;  Stewart  ▼.  Welch,  41  Ohio  St. 
^500,  in  f ayor  of  executors  after  final  accounting. 

Bquity. —  Lapse  of  time,  laches  and  staleness  of  claim  operate 
to  protect  executor  of  trustee  from  suit  by  cestul's  heirs,  com- 
menced long  after  death  of  all  parties  interested,  no  complaint 
haTlng  been  made  of  trustee's  acts,  p.  609. 

Miscellaneous. —  Cited  also  in  Jones  t.  Smith,  88  Fed.  881,  and 
Roberts  t.  Miles,  70  Fed.  858,  61  U.  S.  App.  202,  as  Instance  where 
Federal  court  sitting  in  equity  followed  State  statute  of  limitations; 
Memphis  t.  Memphis  Oity  Bank,  91  Tenn.  579,  but  apparently  er- 
roneous. 

-  <     .      • 

18  Waa  610-«16,  21  L.  849.  BEAN  ▼.  BBCKWITH. 

Pleading. —  Whenever  one  justifies,  In  special  plea,  an  act  in 
itself  a  common-law  wrong,  he  must  set  forth  substantially  and  in 
trayersable  form  the  process,  order  or  authority  relied  upon,  p.  616. 

War. —  Act  March  3.  1868,  declaring  valid,  acts  done  pursuant  to 
president's  proclamatibn,  does  not  dispense  with  necessity  of  setting 
forth  an  order  by  person  defending  himself  thereunder,  pp.  615,  616. 

Oited  incidentally  in  Beckwith  v.  Bean,  98  U.  a  267,  26  L.  127, 
and  dissenting  opinion,  98  U.  8.  292,  26  L.  184,  on  subsequent  hear- 
ing of  same  case. 

Distinguished  in  Mitchell  v.  Clark,  110  U.  8.  646,  28  L.  283,  € 
8.  Ct  176,  reversing  S.  C,  Clark  v.  Mitchell,  64  Mo.  567,  holding 
order  necessary  to  Justify  seizure  of  private  property  by  military 
commander. 

18  WalL  516-546,  21  L.  908,  CHAFFBB  v.  UNITBD  8TATB& 

Penalties. —  Debt  lies  for  the  recovery  of  a  statutory  penalty, 
p.  53a 

Cited  and  followed  In  Hatch  v.  Steamboat  Boston,  8  Fed*  80O, 
entertaining  suit  under  navigation  laws  for  overcrowding  steamer; 
United  States  v.  Younger,  92  Fed.  678,  holding  information  does 
not  He  under  statute  prescribing  penalty  for  holding  seaman's  doth- 
ing;  Davis  v.  State,  110  Ind.  667,  22  N.  B.  9,  in  suit  to  recover  pen- 
alty for  returning  false  tax  list;  L  ft  G.  N.  B.  B.  v.  Pickard,  1  Tex. 
App.  Ohr.  190,  in  salt  to  recover  penalty  for  overcharging  freight; 
Davidson  v.  Mo.  P.  By.,  8  Tex.  App.  Civ.  217,  holding  suit  to  re- 
cover penalty  barred  by  statute  limiting  time  for  bringing  debt. 
Cited,  arguendo,  in  Texas,  etc^  By.  t.  Bamhart,  5  Tex.  Civ.  App. 
608.  28  8.  W.  801. 
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Distinguished  In  Western  Un.  TeL  Ck).  v.  Taylor,  84  Ga.  414,  11 
&  B.  897,  8  L.  R.  A.  191,  holding,  nnder  statute.  Justices*  Oonrts 
had  no  Jurisdiction  of  suit  to  recover  penalty;  Western  Un.  T^ 
Oa.  ▼.  Bright,  90  Va.  780,  20  8.  B.  147,  under  statute. 

Punalttes. —  Action  of  debt  for  recovery  of  statutory  penalty, 
while  In  form  ex  contractu,  is  founded  In  fact  upon  tort,  p.  688. 

Olted  and  principle  followed  In  Bagley  t.  8hoppach,  48  Ark.  377, 
holding  suit  against  sheriff  for  exacting  Illegal  fees  Is  ex  delicto; 
Baltimore,  etc.,  TeL  Oo.  v.  Lovejoy,  48  Ark.  308,  8  8.  W.  184,  deny- 
ing jurisdiction  of  Justices'  Oourts  in  suits  to  recover  penalties  for 
failure  to  deliver  messages. 

Distinguished  in  United  States  v.  A  Lot  of  Jewelry,  Btc.,  69  Fed. 
686,  holding  customs  law  prescribing  penalty  is  not  penal  law,  so 
that  suits  thereunder  are  governed  by  criminal  laws. 

Penalties. —  In  debt  to  recover  statutory  penalty  It  Is  not  neces- 
sary to  establish  Joint  liability;  it  is  sufficient  if  liability  of  any 
of  defendants  is  shown,  p.  638. 

Olted  and  relied  upon  in  Albright  v.  M'Tighe,  49  Fed.  828,  holding 
rule  applicable  in  tort  for  malicious  prosecution. 

Penalties. —  In  debt  to  recover  statutory  penalty  Judgment  may 
be  against  defendants  liable,  and  in  favor  of  those  whose  complicity 
is  not  proved,  as  though  action  were  in  form  as  well  as  In  si^ 
stance  ex  delicto,  p.  638. 

Distinguished  in  Chils  v.  Qronlund,  41  Fed.  606,  holding,  in  Joint 
action  of  tort,  court  cannot  render  separate  Judgments  for  different 
amounts. 

Evidence. —  Revenue  collector's  books  are  not  public  records; 
hence,  admissibility  must  be  determined  by  rule  governing  admissi- 
bility of  entries  by  private  persons,  pp.  640,  641. 

B^ed  upon  in  Little  Rock  Granite  Oo.  v.  Dallas  Oo.,  66  Fed.  626, 
30  U.  8.  App.  66,  ruling  similarly  as  to  timebook  of  county  con- 
tractor. 

Evidence. —  Entries  In  books  by  private  parties.  In  ordinary  course 
of  business,  must  be  contemporaneous  with  facts  related,  made  by 
parties  having  personal  knowledge  thereof,  and  be  corroborated  by 
their  testimony  or  proof  of  their  handwriting,  p.  641. 

The  following  citing  cases  rely  upon  this  ruling:  Maxwell  v. 
Wilkinson,  113  U.  8.  658,  28  L.  1038,  5  S.  Ot  692,  Bates  v.  Preble, 

161  U.  8.  166,  38  L.  109,  14  8.  Ot  278,  and  Putnam  v.  United  States, 

162  U.  8.  696,  40  L.  1121,  16  8.  Ot  926,  all  holding  memoranda  not 
admissible  If  not  contemporaneous  with  transactions;  In  re  Tully, 
22  Blatchf.  217,  20  Fed.  816,  holding  entries  by  paying  teller,  fid- 
mtosible  in  prosecution  for  forgery;  Glenn  v.  Liggett  47  Fed.  4.'«0, 
holding  stockbooks  of  corporation  admissible  to  determine  stock- 
holders; Chicago  Lumbering  Co.  v.  Hewitt  64  Fed.  318,  319,  22  U. 
&  App.  646,  and  Paine  v.  Sherwood,  21  Minn.  240,  holding  entries 
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in  daybook,  transcribed  from  temporary  memoranda,  not  admis- 
sible without  testimony  of  person  who  made  memoranda;  Elliott 
T.  Dycke,  78  Ala.  157,  holding  entries  showing  execution  of  deed, 
since  destroyed,  admissible;  Seligman  t.  Sogers,  118  Mo.  657,  21 
S.  W.  97,  holding  copies  of  letters,  admissible  to  show  prices  of 
stock;  Lassone  t.  Boston,  etc,  B.  R.,  66  N.  H.  857,  94  AtL  905,  17 
li.  R.  A.  528,  holding  entry  in  wheelwright's  books,  admissible  to 
show  extent  of  injury  to  plaintilTs  wagon;  Vinal  y.  Oilman,  91 
W.  Va.  810,  45  Am.  Bep.  565,  holding  duly  certified  copy  of  entry 
in  book,  not  within  reach  of  court,  admissible  as  evidence.  See 
also  raluable  notes  in  15  Am.  Dec  192,  193,  194,  197,  and  90  Adl 
Dec  259,  260,  discussing  admissibility  of  newspaper  reports  as 
evidence,  and  98  Am.  Dec  621. 
Distinguished  in  Dismukes  t.  Tolson,  67  Ala.  388,  under  statute. 

Bridenee. —  Admissibility  of  verbal  or  writtei^  declarations  oi 
witnesses  beyond  reach  of  court,  is  limited  by  necessity  upon  which 
it  is  founded,  p.  541. 

Cited  and  applied  in  Labaree  v.  Klosterman,  33  Neb.  161,  49  N. 
W.  1104,  holding  memorandum  admissible  to  refresh  witness's 
memory,  maker's  handwriting  having  been  proven. 

Internal  revenue. —  In  suit  to  recover  penalties  under  revenue 
laws,  burden  of  proof  is  on  government,  and  no  presumption  can 
be  taken  against  defendants  by  jury,  because  of  failure  to  pro- 
duce certain  explanatory  evidence,  pp.  545,  546. 

Oited  and  followed  in  United  States  v.  Shapleigh,  54  Fed.  181, 
132,  12  U.  S.  App.  26,  holding  rule  applicable  In  suit  to  recover  for 
presenting  fraudulent  claim  against  United  States;  Gulf,  etc.,  By. 
V.  Dwyer,  84  Tex.  199,  19  8.  W.  471,  holding  burden  on  plaintiff  in 
suit  to  recover  for  overcharge  of  freight  Cited  by  way  of  analogy 
in  Gage  v.  Parmelee,  87  111.  843,  holding  presumption  arising  from 
failure  to  produce  evidence,  will  not  shift  burden  in  any  case; 
State  V.  Wingo.  66  Mo.  186,  191,  27  Am.  Rep.  332,  836,  holding  bur- 
den never  shifts  from  Stat^  in  prosecution  for  murder;  State  v. 
Hickam,  95  Mo.  329,  6  Am.  St  Rep.  58,  8  &  W.  256,  holding  burden 
on  State  In  prosecution  for  assault  with  intent  to  kill;  Territory 
V.  Lncero,  8  N.  Mex.  557,  46  Pac.  22.  holding  burden  of  proof,  as 
to  malice,  in  homicide,  never  shifts  to  defendant  Approved  obiter 
in  United  States  v.  Babcock.  3  Dill.  621,  F.  G.  14.487. 

Distinguished  in  Lilienthal*s  Tobacco  v.  United  States,  97  U.  8. 
271,  24  L.  906,  and  Three  Thousand  Eight  Hundred  and  Eighty 
Boxes  V.  United  States,  9  Sawy.  803,  23  Fed.  895,  both  holding  rule 
inapplicable  in  information  in  rem  against  property.  Limited  In 
Hawlowetz  v.  Kass,  23  Blatchf.  397,  25  Fed.  766,  holding,  in  such 
suit  government  need  not  establish  case  beyond  reasonable  doubt 

Miscellaneous. —  Cited  also  in  Matter  of  Vetterlein,  13  Blatchf.  4ft, 
F.  C.  16,929,  and  Tourtelotte  v.  Brown,  4  Colo.  App.  394,  36  Pac 
79.  but  not  In  point 
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18  WalL  646-648.  21  L.  767,  BOYCB  v.  TABS. 

Billfl  and  notes. —  Maker  of  note,  executed  in  Loulalana  In  Feb- 
niary,  1861,  cannot  defend  action  tliereon  by  proof  that  considera- 
tion was  slaves,  p.  548. 

Btlla  and  notes. —  Notes  given  for  purchase  price  of  alayes,  TaUd 
when  executed,  were  not  impaired  hj  thirteenth  amendment,  pi 
64& 

Oonatitational  law. —  Contracts  relating  to  slaves,  enforceable 
when  made,  cannot  be  impaired  hj  State  laws  subsequently  passed, 
p.  M8. 

Oited  by  way  of  analogy  in  State  Lottery  Go.  v.  Bltzpatrick,  8 
Woods,  248,  F.  O.  8,541,  denying  power  of  legislature  to  revoke 
charter  privileges  of  lottery  corporation;  Berry  ▼.  Bellows,  80  Ark. 
2()8,  holding  payment  in  Ck>nfederate  money,  legal  when  made,  dis- 
cfiarges  debt. 

Courts. —  Thirty-fourth  section  of  Judiciary  act  does  not  apply 
to  general  questions  not  based  on  local  statute  or  usage,  nor  on  any 
rule  of  law  affecting  land  titles,  nor  on  any  principle  which  had 
become  a  settled  rule  of  property,  p.  548. 

Cited  and  relied  upon  in  Burgess  v.  Sellgman,  107  U.  S.  35,  27 
L.  866,  2  8.  Ct  22,  and  Pana  v.  Bowler,  107  U.  S.  541,  27  L.  429, 
2  8.  Ct  714,  both  holding  B'ederal  courts  act  independently  in  ap- 
plying rules  of  general  commercial  law;  Hollings worth  v.  Parish 
of  Tensas,  17  Fed.  112,  refusing  to  follow  decision  declaring  right 
of  legislature  to  appropriate  private  property;  Sanford  v.  Ports- 
mouth, 2  Flipp.  108,  F.  C.  12,315,  decision  holding  mandamus  the 
only  proper  remedy  on  municipal  bonds;  Howard  v.  Delaware,  etc.. 
Canal  Co.,  40  Fed.  197,  6  L.  R.  A.  78,  and  note,  decision  upon  gen- 
eral law  relative  to  liability  of  carriers;  Dexter  v.  Edmands,  89 
Fed.  470,  holding  determination  of  State  court,  that  foreign  stat- 
ute is  against  public  policy,  is  not  binding  on  Federal  court;  Stowe 
V.  Belfast  Sav.  Bank,  92  Fed.  100,  holding  single  decision  of  State 
court,  as  to  validity  of  assignment,  is  not  rule  of  property. 

18  WaU.  549-552,  21  L.  786,  TACEY  v.  IBWIN. 

Principal  and  agent. —  Act  done  by  one  for  benefit  of  another,  Is 
valid  if  ratified,  either  expressly  or  impliedly,  and  such  ratification 
will  be  presumed  in  furtherance  of  justice,  p.  551. 

Taxation. —  Under  act  of  June  7,  1862,  for  collection  of  direct  tax 
in  insurrectionary  districts,  tender  by  relative  of  owner  of  prop- 
erty advertised  for  sale.  Is  sufficient,  p.  551. 

Oited  and  followed  in  Atwood  v.  Weems,  99  U.  S.  186.  25  L.  472, 
Smith  V.  Turner.  1  Hughes,  877,  F.  C.  13.119,  and  Lee  v.  Kaufman, 
8  Hughes,  143,  144,  145,  147,  148,  F.  C.  8,192,  all  construing  same 
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act;  State  t.  Johnson,  80  Fla.  507,  11  So.  867,  holding  tax  collector 
has  no  right  to  refuse  poU  tax,  tendered  on  behalf  of  another;  Ar- 
kansas^  etc.,  Assn.  y.  Madden,  91  Tex.  462,  44  8.  W.  824,  holding 
tender  of  tax  sufficient  to  prevent  forfeiture  of  property. 

Distinguished  in  Morrison  y.  Jacoby,  114  Ind.  05,  15  N.  B.  807» 
under  facts. 

Tkouition. —  Gommissioners  haying  established  rule  refusing  to 
receive  payment  of  tax  under  act  of  June  7,  1862,  except  from 
owner  In  person,  f<»tnal  oflter  by  another  to  pay  is  unnecessary,  such 
rule  being  in  effect  waiver,  p.  551. 

Cited  in  United  States  v.  Lee,  106  U.  S.  200,  202,  203,  27  L.  174. 
175,  1  S.  Ot  244,  245,  246,  affirming  S.  0.,  sub  nom.  Lee  v.  Kauf- 
man, 8  Hughes.  143.  144,  145,  147,  P.  C.  8.192,  and  in  McKinley  v 
Sherry,  2  Lea,  202,  consti*ulng  same  act;  Hills  v.  Exchange  Bank, 
105  U.  &  821,  26  L.  1053,  reported  also  in  12  Fed.  95,  holding,  where 
assessors  have  refused  to  reduce  tax,  tender  is  unnecessary  before 
suit  to  enjoin  collection;  Virginia  Ck>upon  Gases,  114  U.  S.  282.  29 
L.  190,  6  S.  Gt  910,  and  Parsons  v.  Marye,  23  Fed.  121,  both  hold- 
ing, where  State  had  refused  to  receive  coupons  in  payment  oX 
taxes,  tender  was  unnecessary  prior  to  suit;  Royall  v.  Virginia,  110 
U.  S.  579,  29  L.  737,  6  S.  Gt.  513,  holding  person  tendering  license 
tax.  Is  not  bound  to  await  decision  in  mandamus  proceeding,  before 
entering  business;  Schmelder  v.  Barney.  13  Blatchf.  43,  44.  F.  G. 
12,462,  holding  demand  for  duties  illegally  exacted,  not  prerequisite 
to  suit.  Instructions  to  collectors  having  shown  it  would  be  re- 
fused; Virginia  Goupon  Gases,  25  Fed.  652.  653.  holding,  where  stat- 
ute gives  State  creditor  option  of  accepting  or  refusing  compromise, 
election  must  be  by  positive  act;  Ghlcago,  etc.,  R.  R.  v.  Board  ot 
Gommrs.,  49  Kan.  414,  80  Pac.  459.  holding  formal  demand  on  pub- 
lic officers  to  execute  bonds,  unnecessary  as  preliminary  to  man- 
damus; Fairfax  v.  Alexandria.  28  Gratt.  37.  holding  failure  of  coun- 
sel to  appear,  did  not  render  default  judgment  In  confiscation  pro- 
ceedings valid,  court  having  refused  to  defend  rights  of  "  rebels." 
Approved,  arguendo,  in  Hampton  v.  Rouse,  22  Wall.  274.  22  L.  758, 
Hoge  v.  Hubb,  94  Mo.  603,  7  S.  W.  447,  and  Wheeling,  etc.,  Ry.  v. 
Stewart  13  Ohio  O.  C.  872. 

Biiscellaneous. —  Oited  incidentally  iD  Lee  v.  Kaufman,  8  Hughes, 
112,  P.  O.  8,191. 

18  WaU.  552-558,  21  L.  818,  TOWN  OF  OHIO  v.  MARGY. 

Appeal  and  error. —  Judgment  on  agreed  case  affirmed  where 
record  did  not  present  questions  of  law  for  consideration  of  court, 
p.  553. 

Practice  followed  in  Insurance  Go.  v.  Sea,  21  Wall.  161,  22  L. 
512,  and  Martinton  v.  Fairbanks,  112  U.  S.  673.  28  L.  863.  5  S. 
Ot  822,  both  holding  exception  to  general  finding  presents  no  re> 
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viewable  question;  Mays  v.  Fritton,  20  WaU.  418,  22  L.  890;.  and 
MlDchen  t.  Hart,  72  Fed.  296,  86  U.  8.  App.  534,  both  holdliif  db- 
dslon  on  agreed  oaae,  which  dlacossea  law  and  evidence  together.  Is 
not  reviewable. 

18  Wall  668-587.  21  L.  914,  OASB  OF  SBWIN6-MA0HINB  008. 

Oourts. —  Oorporattpn  Is  dtlsen  for  purposes  of  snlt  In  Federal 
courts,  p.  (»75. 

Oltad  and  applied  In  Tnnstall  t.  Parish  of  Madison,  80  La.  Ann. 
476,  holding  parish  Is  corporate  dtlsen  of  Louisiana,  and  may  petl- 
tloB  for  removaL 

Oourts. —  Under  section  11  of  judiciary  act,  each  plaintiff.  If 
interests  be  joint,  must  be  competent  to  sue  each  defendant  In 
Circuit  Oourt,  p.  576. 

Rule  applied  in  Smith  v.  Lyon,  183  U.  S.  819,  88  L.  686,  10  8. 
Ot  804,  denying  jurisdiction  of  Circuit  Court,  where  one  defendant 
Is  resident  of  same  State  as  plaintiff;  Gindrat  v.  Dane,  4  Cliff.  263. 
F.  0.  5,466,  asserting  jurisdiction  of  suit  by  assignee  against  non- 
resident; Dormltser  v.  Illinois,  etc..  Bridge  Co.,  6  Fed.  818,  disclaim* 
ing  jurisdiction  where  one  defendant  was  resident  In  State  with 
plaintiff. 

Distinguished  in  Pond  v.  Vermont  Y.  R.  R.,  12  Blatchf.  290,  F.  0. 
11,265,  holding  objection  to  jurisdiction  may  be  waived  by  i^^pear- 
ance. 

Oourts. —  Jurisdiction  of  Circuit  Court  dei;>ends  entlrdy  upon 
acts  of  Congress,  p.  677. 

Bemoral  of  causes. —  One  of  several  defendants,  who  alone  is 
non-resident,  may  remore  cause  to  Circuit  Court,  If  salt  Is  one 
which,  so  far  as  It  respects  such  defendant,  can  be  finally  deter- 
mined without  presence  of  others  as  parties,  p.  583. 

Practice  followed  In  Barney  v.  Latham,  108  U.  8.  210,  26  L.  616, 
holding  removal  allowable,  where  def^dant,  who  Is  resident.  Is 
not  Indiiipensable  party;  Swann  t.  Myers,  79  N.  C.  102,  in  suit  to  re- 
cover land  interests  of  resident,  defendant,  being  In  fact  adverse 
to  non-resident;  Simmons  t.  Taylor,  88  N.  C  161,  85  Am.  Rep.  569, 
allowing  removal  of  action  of  trespass  to  land,  leaving  other  par- 
ties to  defend  as  to  themselves  In  State  court;  Crane  v.  Sdta,  80 
Mich.  466,  466,  lefuslng  to  allow  seyerance  and  removal,  where 
Interest  In  ejectment  suit  Joint  Approved  obiter  In  Tsylor  t. 
Rockefeller,  28  Fed.  Oaa.  796. 

Statutes. —  Words  and  phrases,  whose  meaning  In  a  statute  hKW 
been  ascertained  by  judicial  Interpretation,  are,  when  nasi  In  a 
later  statute^  to  be  understood  In  same  sense,  pw  684. 

dted  In  note  in  54  Am.  Dec  428. 
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▲otloBS.— A  suit  is  any  proceeding  In  a  court  of  Justice,  iu 
whicli  plaintiff  pursues  bis  remedy  to  recover  a  right  or  claim,  p. 
686. 

Olted  and  followed  In  Gnmee  t.  Brunswick  Ck).,  1  Hughes,  275, 
F.  OL  6372,  holding  presentation  of  claim  to  superrlsors  is  not  suit 

Bflmoval  of  causes.— Real  parties  only  can  claim  right  to  ro- 
moTO,  and  such  right  cannot  be  defeated  by  joining  mere  nominal 
partlea*  p.  688. 

Olted  and  relied  upon  in  Dow  y.  Bradstreet  Go.,  46  Fed.  826. 
holding  defendant  may  show  co-defendant  was  joined  for  purpose 
of  defeating  jurisdiction;  Calloway  t.  Ore  Knob  Oopper  Oo.,  74  N. 
O.  202,  holding  fact  that  formal  parties  were  joined  on  motion  of 
non-resident,  does  not  walye  right  to  remove.  Cited,  arguendo,  in 
Burlew  v.  Quarrier,  16  W.  Va.  147. 

Distinguished  in  Belding  y.  Gaines,  37  Fed.  820,  overruling  plea 
in  abatement  on  ground  of  collusive  joinder,  although  Interests  of 
parties  joined  not  identical. 

Bemoval  of  causes. —  In  order  to  remove  cause,  under  act  March 
2,  1867,  all  plaintiffs  or  all  defendants  must  be  non-residents  of 
State  where  suit  is  pending,  and  must  join  in  petition,  p.  587. 

This  ruling,  for  which  the  principal  cage  Is  a  leading  authority, 
has  been  applied  in  the  following  citing  cases,  in  refusing  to  allow 
removal  where  one  or  more  of  the  defendants  was  a  resident  of  the 
same  State  as  plaintiff:  Vannevar  v.  Bryant  21  Wall.  43.  22  L. 
477,  Blake  v.  McKim.  108  U.  S.  338,  26  L.  564.  American  Bible  So- 
ciety v.  Price,  110  U.  8.  63,  28  L.  71,  8  S.  Ct.  441,  Cambria  Iron  Co. 
v.  Ashbum,  118  U.  S.  58,  80  L.  61,  6  S.  Ct  930,  Peninsular  Iron  Co. 
y.  Stone,  121  U.  S.  633,  30  L.  1020,  7  S.  Ct.  1011,  Young  v.  Parker, 
182  U.  S.  271,  88  L.  353,  10  S.  Ct  77.  Mitchell  v.  TiUotson,  11  Biss. 
327,  12  Fed.  788,  Petterson  v.  Chapman,  18  Blatchf.  897,  390,  F.  O. 
11,042,  Mutual  L.  Ins.  Co.  v.  Champlin.  22  Blatchf.  840,  21  Fed. 
89,  Sawyer  y.  Switzerland,  etc.,  Ins.  Co.,  14  Blatchf.  452,  F.  O. 
12,408.  Donohoe  v.  Mariposa  Land  Co..  5  Sawy.  167,  F.  C.  8,989, 
Burke  v.  Flood,  6  Sawy.  221,  1  Fed.  542,  National  Union  Bank  v. 
Dodge,  17  Fed.  Cas.  1240,  New  Jersey  Zinc  Co.  v.  Trotter,  18  Fed. 
Caa.  90,  Perrin  y.  Lepper,  26  Fed.  547,  Hancock  y.  Holbrook,  27 
Fed.  402,  Woodrum  v.  Clay,  88  Fed.  899,  Thouron  v.  East  Ten- 
nessee, etc.,  Ry.,  88  Fed.  676,  678,  Anderson  y.  Bowers,  43  Fed. 
321,  Burch  y.  Davenport  etc.,  R.  R.,  46  Iowa,  454,  26  Am.  Rep.  158, 
Howland  Coal,  etc..  Works  y.  Brown,  18  Bush,  687,  New  Orleans, 
etc.,  Co.  v.  Recorder  of  Mortgages,  27  La.  Ann.  298,  Weeks  v.  Bil- 
lings, 55  N.  H.  373,  and  George  v.  Pilcher,  28  Gratt  803.  Cited 
and  principle  applied  also  in  the  following:  HanHck  v.  Hanrick, 
158  U.  S.  195,  38  L.  687.  14  S.  Ct  836,  holding,  under  act  of  1887,  one 
of  several  defendants  cannot  remove  on  ground  of  local  prejudice, 
as  between  him  and  other  defendants;  M'Donald  y.  Seligman,  81 
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Fed.  755,  refusing  to  allow  resident  of  same  State  as  d^^ndant 
to  interrene  as  plaintiff  In  Federal  court;  Northern,  etc.,  ,06.  t.  Bln- 
oinger,  70  IlL  578,  holding  that  to  entitle  corporation  to  remoye 
cause,  petition  must  show  all  corporators  to  be  non-residents;  Gor- 
don ▼.  Oreen,  118  Mass.  261,  refusing  petition  where  some  of  de- 
fendants failed  to  Join;  Crane  t.  Reeder,  80  Mich.  460,  refusing  to 
allow  removal  at  instance  of  defendant,  long  after  appearance  and 
plea  to  merits;  Home  t.  Boston,  etc.,  R.  R.,  62  N.  H.  455,  holding 
corporation,  chartered  hj  three  States,  Is  citizen  of  each,  and  can- 
not remove  suit  brought  by  citizen  of  one;  Upton  ▼.  New  Jersey, 
etc.,  R.  R.,  25  N.  J.  Eq.  874,  holding  rule  not  affected  by  death,  of 
defendant  after  suit  Instituted;  Kennedy  ▼.  Bhlen,  81  W.  Va.  558, 
8  8.  B.  408,  refusing  to  remove  suit  at  instance  of  plaintiff,  where 
si>me  of  defendants  resident  in  same  State.  Olted,  argruendo,  in 
Flak  T.  Hendrle,  18  Sawy.  45,  49,  82  Fed.  422,  425,  Oalpin  v.  Gritch 
Uiw,  112  Mass.  848.  and  Du  Vivier  ▼.  Hopkins,  116  Mass.  128. 
And  see  note  in  8  Dill.  856,  F.  O.  8,802. 

Donicd  in  Wbelan  v.  New  York.  etc..  R.  R..  35  Fed.  853.  858,  860. 
I  L.  R.  A.  68,  71,  72,  and  n..  declaring  act  to  have  been  repealed 
b^  act  of  1887.  Distinguished  in  Osgood  v.  Chicago,  etc.,  R.  R.. 
6  Hiss.  836,  F.  0.  10,604,  and  Bumham  v.  Chicago  R.  R.,  4  DHL  506. 
F.  0.  2,174,  under  statute. 

Miscellaneous. —  Cited  also  In  Hollingsworth  ▼.  Parish  of  Tensas. 

17  Fed.  112,  but  apparently  erroneous;  Clark  v.   Delaware,  etc.. 
Canal  Co.,  11  R.  I.  87,  but  application  not  apparent. 

15  Waa  588,  21  L.  758.  MOORE  v.  ROBBINS. 

Appeal  and  error. —  Decree  of  State  Supreme  Court,  remanding 
o^use  for  further  proceedings.  Is  not  final  decree  to  which  writ  of 
error  will  lie,  p.  588. 

The  following  dthug  cases  apply  this  rule  to  a  similar  state  of 
facts;  St  Clair  Co.  t.  Lovingston,  18  Waa  628,  21  L.  818,  Parcels 
T.  Johnson,  20  WalL  654,  22  L.  410,  McComb  v.  Commissioners  of 
Knox  Co.,  91  U.  S.  2,  28  L.  185,  Bostwlck  t.  Brinkerhoff,  106  U.  S. 
4,  27  L.  74,  1  8.  Ct  16,  and  Great  Western  TeL  Co.  ▼.  Bumham. 
162  U.  8.  842,  40  L.  998,  16  S.  Ct  851.  Cited  and  principle  appUed 
In  International  Bank  ▼.  Jenkins,  109  IlL  224,  holding  decree  as 
to  one  party  Is  not  appealable  until  final  disposition  as  to  all: 
Morehead  v.  International  R.  R.,  46  Tex.  182,  holding  order  arrest- 
ing judgment  and  granting  new  trial  Is  not  final  See  also  aoCe 
te  91  Am.  Dec  197. 

18  Wall.  589-598.  21  L.  028,  BULULRD  t.  BANK. 

Banks  and  banklTig. —  National  bank,  organised  under  act  of 
1864,  cannot  acquire  lien  on  Its  own  stock  held  bj  lis  debtors^  ppu 
69^-597. 
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Cited  and  followed  In  Second  Nat  Bank  t.  National  State  Bank, 
10  Busb,  375,  a  similar  case;  Hagar  t.  Union  Nat  Bank,  63  Me. 
512,  denying  right  of  bank  to  hold  cash  dividend  to  satisfy  share- 
holder's debt;  DeUware,  etc.,  R.  E.  t.  Oxford  Iron  Co.,  38  N.  J. 
Bq.  345.  and  F^kheimer  v.  National,  etc.,  Bank,  79  Va.  83,  85. 
both  holding  assignee  In  bankruptcy  may  compel  transfer  of  shares; 
Goodbar  v.  Caty  Nat  Bank,  78  Tex.  475,  14  S.  W.  855,  holding  at- 
tachment of  stock  will  hold  it  as  against  bank.  Oited,  arguendo,  in 
Continental  Nat  Bank  t.  BUot  Nat  Bank.  7  Fed.  876,  and  Richard- 
son y.  Wallace,  89  &  a  224,  17  S.  B.  727,  and  dissenting  opinion. 
&  a,  39  S.  G.  235,  236,  17  S.  B.  731,  732. 

Distingnished  In  Masury  y.  Arkansas  Nat  Bank,  87  Fed.  385. 
nnder  facts;  Bohmer  y.  City  Bank.  77  Va.  448,  as  to  State  banks 
whose  charter  gave  priority  of  lien. 

Statutes. —  An  implication  from  general  expressions  in  statute,  is 
li  admissible  if  it  contradicts  either  the  letter  or  spirit  of  the  stat- 
ute, p.  59& 

Oited  and  relied  upon  in  Knickerbocker  y.  Wilcox,  88  Mich.  207. 
21  Am.  St  Rep.  599,  47  N.  W.  124,  denying  authority  of  national 
bank  to  enter  into  contract  of  suretyship;  Whitney  v.  First  Nat 
Bank.  50  Vt  400,  28  Am.  Rep.  510,  denying  power  of  national  banks 
to  receive  special  deposits. 

Banks  and  banking. —  By-law,  giving  bank  lien  on  Its  stock,  is 
not  regulation  "of  its  business  and  the  conduct  of  its  affairs." 
within  national  banking  act  of  1864,  p.  596. 

Oited  and  followed  in  Anglo-CaL  Bank  v.  Grangers'  Bank,  63  Cat 
864,  holding  rule  applicable  to  State  banks;  Nicollet  Nat  Bank 
V.  Oity  Bank,  38  Minn.  88,  8  Am.  St  Rep.  645.  35  N.  W.  579, 
holding  similar  State  statute  rendered  nugatory  such  by-law  of 
State  bank;  Bank  of  Atchison  v.  Durfee,  118  Mo.  444,  40  Am.  St 
Rep.  402,  24  S.  W.  136,  and  Brinkerhoff-Farris,  etc.,  Co.  v. 
Home  Lumber  Co.,  118  Mo.  460.  24  S.  W.  132,  both  holding  bona 
fide  purchaser  of  stock,  not  affected  by  by-law  creating  lien,  If  he 
had  no  notice  thereof;  Carroll  v.  Mullanphy  Sav.  Bank,  8  Mo.  App. 
252,  holding  bank  cannot  restrict  right  to  transfer  stock.  Cited  in 
discussion  obiter  in  In  re  Peebles,  2  Hughes,  398,  399,  F.  O.  10.902, 
New  Orleans  Banking  Assn.  v.  Wilts,  4  Woods,  47,  10  Fed.  333, 
and  Driscoll  v.  West  Bradley,  etc.,  Co.,  59  N.  Y.  108.  See  also  notes 
in  11  Am.  Dec.  581,  85  Am.  Dec.  619,  87  Am.  Rep.  356,  and  43  Am. 
St  Rep.  156. 

18  WaU.  598-604,  21  L.  856,  THE  FAVORITA. 

Collision. —  Rules  of  navigation  must  vary  according  to  the  exi- 
gencies of  business  and  the  wants  of  the  public,  p.  601. 

Collision. —  Where  one  vessel  is  placed  in  peril  by  another,  en- 
tirely at  fault  blame  is  not  imputable  to  former  if  master  commit 
error  of  Judgment  in  trying  to  avoid  collision,  p.  603. 
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Cited  and  followed  In  The  City  of  New  York,  16  Fed.  029,  and 
The  State  of  Alabama,  17  Fed.  864,  both  holding  change  of  course 
bj  sailing  yessel  did  not  shift  burden  from  steamer  to  show  fault; 
The  Nerens,  28  Fed.  468,  holding  liability  cannot  be  Increased  hj 
error  committed  while  collision  imminent;  The  B.  A.  Packer,  49 
Fed.  99,  holding  tug  not  liable  for  failure  to  reverse  rather  than 
change  her  course;  The  Steam  Tug  Luckenbach,  50  Fed.  182,  8  U. 
8.  App.  9,  holding  burden  on  tug,  running  at  excessive  speed,  to 
establish  fault  In  other  yessel;  The  George  L.  Qarllck,  91  Fed.  927. 
holding  signalling  vessel  failing  to  observe  signal  given  by  her- 
self, is  alone  liable.  Olted,  arguendo,  in  dissenting  opinion  In  The 
Britannia,  158  U.  8.  154.  88  L.  669,  14  S.  Ct  804. 

OolUsion. —  Ocean  steamer,  running  at  rate  of  eight  or  ten  miles 
an  honr,  in  Bast  river,  across  months  of  ferry  slips,  condemned 
for  collision  with  emerging  ferry-boat,  p.  608. 

Under  similar  facts,  the  following  cases  cite  and  apply  this  rul- 
ing: The  Breakwater,  156  U.  8.  262.  39  L.  148,  16  8.  Ct.  102,  Mc- 
Farland  v.  Selby,  etc.,  Co.,  9  Sawy.  58,  69,  17  Fed.  256.  267,  and 
The  Monticello.  16  Fed.  476.  Cited,  arguendo.  In  The  Steamer  J.  W. 
Bverman.  2  Hughes,  19.  F.  C  7,591. 

Shipping. —  Demurrage  allowed  ferry-boat  owners  while  boat  be- 
ing repaired,  although  they  had  spare  boat  which  ran  during  that 
time,  p.  608. 

Cited  and  relied  upon  in  New  Haven  Steamboat  Co.  v.  The 
Mayor,  36  Fed.  718,  where  facts  were  similar;  The  Bmma  Kate 
Ross,  60  Fed.  847,  8  U.  8.  App.  171,  affirming  S.  C,  46  Fed.  874, 
holding  similar  rule  applicable  wherever  substitution  made;  by 
way  of  analogy  In  The  Mary  Steele,  2  Low.  872,  F.  0.  9.226,  allow- 
ing flshing-boat,  accustomed  to  make  weekly  trips,  damages  for 
loss  of  profits.  Cited,  arguendo,  in  The  Conqueror,  166  U.  S.  129, 
41  L.  946.  17  S.  Ct  517. 

18  WalL  604-«22,  21  L.  947,  BSPY  v.  BANK  OF  CINCINNATI. 

Banks  and  banking. —  Money  paid  by  mistake,  on  raised  or 
altered  check,  neither  party  being  at  fault,  may  be  recovered  back, 
p.  615. 

The  following  citing  cases  are  on  all  fours  with  the  principal 
case  on  this  point:  Marine  Nat.  Bank  v.  National  City  Bank,  59 
N.  Y.  78,  17  Am.  Bep.  812,  and  City  Bank  v.  National  Bank,  45 
Tex.  218,  220.  Principle  applied  In  Leather,  etc..  Bank  v.  Mer- 
chants' Bank,  128  U.  &  85,  82  L.  344,  9  S.  Ct  4,  ruling  similarly 
where  check  paid  on  forged  indorsement  of  payer's  name;  Third 
Nat  Bank  v.  Allen,  59  Mo.  814,  allowing  recovery  of  money  paid 
on  forged  check.    See  also  note  in  17  Am.  St  Rep.  899. 

Erroneously  distinguished  in  Rapp  v.  National  Bank,  186  Pa.  St 
488,  20  AtL  510,  where  raised  check  waa  received  as  cash  deposit 
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DistiBsulsbed  in  Deposit  Bank  v.  Fayette  Nat  Bank,  90  Ky.  20,  21, 
IS  8.  W.  MO,  841,  7  L.  R.  A.  851,  where  drawer's  name  forged. 

Banks  and  banking. —  Where  money  has  been  paid  on  a  raised 
check,  if  either  party  has  been  guilty  of  negligence  whereby  the 
other  has  been  injured,  he  must  bear  loss,  p.  616. 

Cited  and  applied  in  First  Nat  Bank  y.  State  Bank,  22  Neb.  774, 
8  Am.  St  Rep.  2d8,  86  N.  W.  292,  holding  bank  paying  forged  check 
is  liable  therefor.    And  see  note  in  17  Am.  St.  Rep.  896. 

Bcmks  and  banking. —  Where  holder  of  raised  check  sends  it  to 
drawee  bank  for  information,  latter  is  bound  by  reply  as  to  genu- 
ineness of  signature  and  state  of  account,  pp.  618,  619. 

Banks  and  banking. —  Response  ot  bank  officer  that  check  is 
good,  in  absence  of  contrary  intention,  applies  only  to  genuineness 
of  signature  and  state  of  account  p.  619. 

Cited  and  followed  in  Clews  v.  Bank  of  New  York,  89  N.  Y.  422, 
424,  42  Am.  Rep.  304,  806,  under  similar  facts;  German  Say.  Bank 
▼.  Citizens'  Nat  Bank,  101  Iowa,  545,  63  Am.  St  Rep.  408,  70  N.  W. 
778,  holding  bank  may  recoyer  money  paid  to  person  whose  name 
is  f<H'ged  on  check  as  payee;  by  way  of  analogy  in  White  ▼.  Con- 
tinental Nat  Bank,  64  N.  Y.  820,  21  Am.  Rep.  614,  holding,  by  ac- 
cepting bill  of  exchange,  drawer  does  not  warrant  holder's  title. 
See  notes  in  89  Am.  Dec.  528,  524,  and  89  Am.  Dec.  448. 

Banks  and  banking. —  Quaere,  whether  indorsement  of  word 
^'good,"  on  raised  check,  by  bank  officer,  would  estop  bank  from 
suit  to  recoyer  amount  paid,  pp.  619,  620. 

Distinguished  in  Louisiana  Nat  Bank  y.  Citizens'  Bank,  28  La. 
Ann.  101,  192,  26  Am.  Rep.  95,  96,  holding,  in  such  case,  bank  can- 
not recoyer. 

Banks  and  banking. —  Bills  of  exchange  and  checks  differ,  in 
that  latter  are  always  drawn  on  funds  on  deposit,  and  indorsement 
as  good,  implies  possession  of  funds,  p.  620. 

Cited  and  applied  in  Garrettson  y.  North  Atchison  Bank,  89  Fed. 
166,  7  L.  R.  A.  480,  holding  bank  bound  to  person  receiying  check 
for  yaluable  consideration;  Bom  y.  First  Nat  Bank,  128  Ind.  80, 
18  Am.  St  Rep.  318,  24  N.  B.  178,  7  L.  R.  A.  448,  and  n.,  holding 
drawer  is  released  by  certilication;  Kahn  y.  Walton,  46  Ohio  St 
207,  20  N.  B.  209,  holding  mere  reply  that  drawer's  credit  Is  good 
to  certain  amount,  does  not  bind  bank  to  cash  any  checks  which 
drawer  may  reyoke.  And  see  note  in  26  Am.  Rep.  96.  Cited  obiter 
in  Fhrst  Nat  Bank  y.  Whitman,  94  U.  S.  845,  24  L.  281,  and  Famous 
Shoe,  etc.,  Co.  y.  Crosswhite,  51  Mo.  App.  61. 

Banks  and  banking. —  Where  check  is  certified  with  Intent  to 
giye  it  credit  for  negotiation,  bank  is  liable  thereon  to  third  peiv 
sons;  aliter  where  such  certification  is  only  for  satisfaction  of  per- 
son taking  it,  p.  621. 


18  Wmll.  028-628  Notes  on  U.  S.  Reporti.  ai4 

BenkB  and  bankixig. —  Verbal  reply  that  check  Is  good,  to  person 
about  to  receive  it,  extends  only  to  matters  of  which  officer  is  pre> 
snmed  to  have  information,  unless  question  was  clearly  directed  to 
other  matters,  pp.  621,  622. 

Cited  and  followed  in  Merchants'  Nat  Bank  t.  Sells,  8  Mo.  App. 
96.  holding  bank  paying  draft  on  erroneous  identification,  cannot 
recoTer  from  person  identifying;  Bank  of  Springfield  v.  First  Nat 
Bank,  80  Mo.  App.  276,  holding  such  statement  does  not  bind  bank 
to  pay  at  any  time  thereafter.    See  also  note,  44  Am.  Dec.  254. 

18  Wan.  628-626,  21  L.  869,  GRANT  y.  STRONG. 

ICechanics'  liens. —  When  mechanic's  lien  has  attached,  mere 
taking  of  negotiable  note  as  security,  does  not  operate  as  release, 
p.  624. 

Rule  followed  in  Pope  t.  Graham,  44  Tex.  199.  See  also  note  in 
41  Am.  St  Rep.  762. 

Xdflsis. —  Whether  lien  is  obtained,  or  is  displaced  when  it  once 
attaches,  is  largely  matter  of  intention,  determinable  from  acts  and 
surrounding  circumstances,  p.  624. 

Cited  and  relied  upon  in  McMurray  y.  Brown,  91  U.  S.  266,  28  L. 
824,  and  Central  Trust  Co.  v.  Richmond,  etc.,  R.  R.,  68  Fed.  94, 
81  U.  S.  App.  675,  both  holding  lien  not  waived  where  contract,  which 
would  so  operate,  not  carried  out;  Howe  y.  Kindred,  42  Minn. 
486,  44  N.  W.  813,  holding  Uen  not  waived  by  mere  acceptance  of 
collateraL 

Mechajiie's  lien  does  not  attach  where  builder  takes  real  security 
which,  upon  completion  of  work,  he  surrenders  for  mere  note,  pp. 
625,  626. 

Cited  and  followed  in  Ohio  Falls  Car  Co.  y.  Central  Trust  Co.,  71 
Fed.  921,  37  U.  S.  App.  628,  holding  lien  for  supplies,  waived  by 
acceptance  of  note;  Willison  y.  Douglas,  66  Md.  102,  6  AtL  582,  hold- 
ing right  to  lien  waived  by  acceptance  of  mortgage;  Manufactur- 
ing Co.  V.  Weatherly,  101  Tenn.  824,  47  S.  W.  483,  holding  agreement 
to  give  credit  beyond  life  of  mere  lien,  waives  lien.  Cited  inci- 
dentally in  Stearns  v.  Lawrence,  88  Fed.  745.  54  U.  S.  App.  546; 
arguendo,  in  Jones  v.  Great  Southern,  etc..  Hotel  Co.,  86  Fed.  383. 

18  Wall.  626-628,  21  L.  938.  DAVENPORT  v.  D0W8. 

CorxK>ration8. —  Stockholder,  suing  in  case  corporation  refuses  to 
do  so,  must  make  corporation  party,  p.  627. 

Cited  and  relied  upon  in  Swan  Land,  etc.,  Co.  v.  Frank,  148  U. 
S.  611,  37  L.  680,  13  S.  Ct.  694.  holding  corporation  indispensable 
party  to  suit  against  portion  of  stockholders,  by  party  holding  un- 
liquidated claim  for  damages;  Forbes  v.  Gracey,  9  Fed.  Cas.  402, 
suit  to  enjoin  collection  of  illegal  taxes;  First  Nat  Bank  v.  Smith. 
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6  Fed.  216,  and  Dormltzer  y.  niinoto,  etc,  Bridge  Cki.,  6  Fed.  220, 
to  suit  to  collect  unpaid  assessments  on  stock;  Taylor  t.  Holmes, 
14  Fed.  507,'  and  Porter  t.  Sabin,  149  U^  S.  478,  37  L.  818,  18  & 
Ot  1010,  aifirmlng  B.  d,  86  Fed.  477,  to  suit  against  former  directors 
for  misapplication  of  funds;  Foster  y.  Mansfield,  etc.,  R.  R.,  86 
Fed.  628,  to  suit  to  set  aside  foreclosure  sale;  Hill  v.  Glasgow  B.  B., 
41  Fed.  614,  to  suit  to  enjoin  misapplication  of  corporate  funds; 
Oonsolidated  Water  Co.  y.  Babcock,  76  Fed.  252.  and  Consolidated 
Water  Oo.  y.  San  Diego,  93  Fed.  852,  to  suit  by  mortgagee  of  com* 
pany  property,  to  prevent  enforcement  of  ordinance  fixing  water 
rates;  Byers  v.  Bollins,  18  Golo.  27,  21  Pac.  896,  suit  by  stockholder 
to  oust  officers;  Carter  y.  Ford  Plate-Glass  Co.,  85  Ind.  182,  suit  to 
determine  validity  of  foreclosure  proceedings;  Shawhan  y.  Zlnn,  79 
Ky.  304,  to  suit  to  determine  right  of  purchasers  of  corporato 
property  at  judicial  sale;  Wllklns  y.  Thome,  60  Md.  259,  to  action 
between  bona  fide  stockholders  and  others  claiming  to  be  such; 
Taylor  y.  Matteson,  86  Wis.  126,  56  N.  W.  833,  holding  plaintiff 
not  entitled  personally  to  proceeds  of  judgment  Cited  approvingly, 
but  obiter,  in  Rldgway  Township  v.  Griswold,  1  McCrary,  154,  F. 
C.  11,819,  Bowdoln  College  v.  Merritt,  63  Fed.  214,  and  McMuUea 
y.  Bitchie,  64  Fed.  262.    And  see  note  in  41  Am.  Dec.  369. 

Miscellaneous. —  Cited  also  in  People  y.  Louisville,  etc,  B.  B.,  129 
IlL  61,  10  N.  B.  664,  but  not  in  point 

18  WalL  628-629,  21  L.  813,  ST.  CLAIB  COUNTY  y.  LOVINGSTON. 

OonrtB. —  Decree  of  State  Supreme  Court  remanding  cause  for 
farther  proceedings.  Is  not  final  judgment  from  which  error  will  !!• 
to  Federal  Supreme  Court  pp.  628,  629. 

Cited  and  reaffirmed  as  follows:  Parcels  v.  Johnson,  20  WalL  65< 
22  L.  410,  McComb  v.  Commissioners.  91  U.  S.  2,  28  L.  185,  Bost- 
wick  v.  Brinkerhoff,  106  U.  S.  4,  27  L.  74,  1  S.  Ot  16,  and  Great 
Western  TeL  Co.  v.  Bumham.  162  U.  8.  842,  40  L.  998,  16  &  Ot 
851.    See  also  note  In  91  Am.  Dec.  197. 

Appeal  and  error. —  Judgment,  to  be  final,  must  terminate  liti- 
gation between  parties  to  suit  p.  628. 

Cited  and  relied  upon  in  Harris  Mfg.  Co.  v.  Walsh,  2  Dak.  48, 
8  N.  W.  809,  holding  order  sustaining  demurrer  to  one  of  several 
separate  defenses  is  not  final;  Pennsylvania  Steel  Co.*s  Appeal,  161 
Pa.  St  575,  29  AtL  294.  holding  order  overruling  exceptions  to  jury's 
report  is  not  final  judgment 

18  WalL  629-635,  21  L.  927,  GBAY  y.  BOLLO. 

Set-off  is  allowed  in  equity  only  where  claims  are  mutual,  un- 
less circumstances  or  special  agreement  would  render  refusal  te 
aUow  it  unjust  PP.  632,  633. 
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Bankrmptey. —  Debt  owing  to  two  persons  Jointly,  and  J<^t  not* 
glren  hy  one  of  them  and  third  person,  are  not  snbject  to  aol-eff,  na- 
der  bankrupt  act,  pp.  888,  684. 

Cited  and  followed  In  Manger  t.  Albany  Oity,  etc^  Bank,  86  N. 
T.  589,  a  similar  case.  Oited  obiter  In  Commonwealth  ▼.  Shoe,  etc^ 
Ins.  Co.,  112  Mass.  18&. 

Set-off  and  coonterolalm. —  Joint  indebtedness  may  be  prored 
and  set  off  against  estate  of  either  of  Joint  debtors,  who  may  be- 
come bankrupt,  p.  684. 

Cited  in  Ui  re  Carrier,  89  Fed.  198,  under  snch  state  of  ULCtm; 
Onrtis  ▼.  Woodward,  68  Wis.  606.  607,  46  Am.  Eep.  660,  662,  17 
M.  W.  881,  832,  holding  debt  created  by  firm,  provable  against  in- 
dividual partner. 

Distinguished  in  Rollins  t.  Twitchell,  2  Hask.  78,  F.  O.  12,027, 
wider  facts. 

Set-off  and  oounterclalm. —  Debt  due  to  several  Joint  creditors 
cannot  be  set  off  against  debt  due  by  one  of  them,  p.  684. 

Olted,  arguendo,  In  Newberry  v.  Robinson,  41  Fed.  469. 

18  Wan.  636-642,  21  L.  866,  BARTHOLOW  t.  BBAN. 

Bankruptcy. —  Payment  by  debtor,  in  fact  insolvent,  although 
made  to  holder  of  his  overdue  note,  on  which  liability  of  indorser 
Is  already  fixed,  is  preference  under  bankrupt  act,  pp.  641,  642. 

Cited  and  followed  in  In  re  Ayers,  6  Bissc  60,  F.  C.  686,  and 
Northern  Bank  v.  Cooke,  18  Bush,  843,  both  holding  Indorser  re- 
leased by  such  fraudulent  payment  to  indorsee;  Sill  v.  Solberg,  10 
Biss.  261,  262,  6  Fed.  476,  477,  holding  transfer  of  assets  to  secure 
Indorser,  is  void;  Corbett  v.  Woodward,  6  Sawy.  414,  F.  C.  8,228, 
holding  void,  mortgage  for  loan,  with  Intent  to  prefer  mortgagee; 
Thomas  v.  Woodbury,  1  Hask.  660,  F.  C.  18,916,  holding  payment  to 
Indorser,  who  had  knowledge  of  insolvency,  void. 

Distinguished  in  Alderdice  v.  State  Bank,  1  Hughes,  66,  F.  O. 
164,  under  facts. 

Miscellaneous. —  Cited  also  In  Harmanson  t.  Bain,  1  Hughes,  901« 
F.  C.  6,072,  but  not  in  point 

18  Wan.  642-^648,  21  L.  768,  DANDBLBT  v.  SMITH. 

Internal  revenue  act  of  July,  1866,  contemplated  that  reassess- 
ment made  within  fifteen  months  after  its  passage,  should  include 
deficiencies  prior  thereto,  p.  646. 

bitemal  rerenae  act  of  July,  1866,  does  not  require  assessor  to 
make  separate  specification  of  deficiency  for  each  defective  return, 
pp.  646,  646. 
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Intemal  revenue. —  Reassessment  for  deficiency*  under  act  of 
March,  1867,  is  valid,  although  brewers  are,  under  act  of  1866,  tax- 
able by  stamps  per  barrel,  p.  647. 

Oited  in  United  States  y.  Myers.  8  Hughes,  240,  F.  C.  15,846,  on 
point  that  court  will  construe  revenue  laws  to  aooomplish  evident 
object 

Intemal  rerenos. —  If  manufacturer's  books  show  that  his  re- 
turns or  stamps  equal  amount  of  production  and  sale,  burden  is 
on  government  to  show  deficiency,  p.  647. 

Olted  and  relied  upon  in  Bergdoll  v.  PoUoclc,  06  U.  8.  840,  24  L. 
BIS,  holding,  if  books  cannot  be  produced,  or  do  not  contain  in* 
formation,  recollection  of  witnesses  is  not  admissible. 

18  WalL  648-657.  21  L.  966,  HORNBUCKLB  v.  TOOMBS. 

Territories. —  Powers  exercised  by  territorial  legislatures  are  as 
extensive  as  those  exercised  by  any  State  legislature,  subject  only 
to  plenary  control  of  Congress,  pp.  655,  656. 

Cited  and  followed  In  Beyncrfds  v.  United  States,  98  U.  S.  154, 
25  Jm  246,  affirming  S.  C,  1  Utah,  229,  holding  legislature  may 
fix  number  of  persons  to  compose  grand  Jury;  Territory  v.  Scott, 
8  Dak.  401,  20  N.  W.  408,  holding  legislature  may  relocate  capltol; 
Territory  v.  O'Connor,  5  Dak.  404,  41  N.  W.  749,  8  L.  R.  A.  358,  as- 
serting power  of  legislature  to  regulate  sale  of  Intoxicating  liquors; 
Territory  v.  Cox,  6  Dak.  507.  holding  legislature  may  provide  for 
removal  of  officers  by  governor;  O'Donnell  v.  Glenn,  8  Mont  255, 

19  Pac  805,  holding  legislature  may  require  verification  of  declara- 
tory statements  to  mining  claims;  Territory  v.  Guyott,  9  Mont  52, 
22  Pac  185,  holding  territory  may  prohibit  sales  of  liquor  to  In- 
dians; Baca  V.  Peres,  8  N.  Mex.  199,  42  Pac.  166,  holding  act  of 
Congress,  providing  for  pay  of  territorial  officers,  did  not  prevent 
legislature  from  employing  subordinates;  State  v.  Norman,  16  Utah, 
463,  52  Pac  988,  asserting  power  of  territorial  legislature  to  define 
adultery;  In  re  Murphy,  5  Wyo.  817,  40  Pac.  404,  to  prescribe  pen- 
alty for  bigamy.  Approved  obiter  in  In  re  Dana,  66  Fed.  901,  and 
Color  V.  Board  of  Co.  Commrs.,  6  N.  Mex.  166,  27  Pac  640. 

Courts. —  Acts  of  Congress,  respecting  proceedings  in  United 
States  courts,  have  no  application  to  territorial  courts,  p.  655. 

Rule  followed  in  Good  v.  Martin,  95  U.  S.  98,  24  L.  844,  holding 
act  removing  disqualification  of  witnesses,  inapplicable  to  terri- 
torial courts;  McAllister  v.  United  States,  141  U.  S.  188,  85  L.  696, 
11  8.  Ct  952,  holding  district  judge  of  Alaska  is  not  United  States 
judge  exempt  from  removal  by  president;  United  States  v.  Hailey, 
2  Idaho,  29,  30,  3  Pac.  264,  holding  United  States  laws,  regulating 
suits  by  administrators,  applies  only  in  United  States  courts;  Ter- 
ritory V.  Murray,  7  Mont  260,  15  Pac  150,  holding  limitation  on 


18  Wall  64&  657  Notes  on  U.  S.  Reports. 

power  of  Federal  courts  to  punish  for  contempt,  not  applicable  to 
territorial  courts;  Lynch  v.  Grayson,  7  N.  Mex.  41,  32  Pac  164,  hold- 
ing act  of  Congress,  relating  to  jury  trials,  has  no  reference  to  ter- 
ritorial courts;  Lincoln,  etc..  Mining  Co.  v.  District  Court,  7  N. 
Hex.  608,  88  Pac.  586,  holding  act  of  Congress,  empowering  St»> 
preme  Court  of  territory  to  issue  habeas  corpus,  does  not  limit 
original  Jurisdiction  to  such  writ;  Fuller  t.  Johnson,  8  OkL  006,  68 
Pac  747,  holding  territorial  court  is  not  United  States  court,  within 
meaning  of  Oklahoma  statute  of  limitations.  Cited  In  discussion 
obiter  in  Steamer  Coqultlan  ▼.  United  States,  163  U.  S.  351,  41 
L.  186,  16  S.  Ct  1119,  dissenting  opinion  in  Kahn  v.  Old  Telegraph 
Mining  Co.,  2  Utah,  207,  and  dissenting  opinion  in  Mackey  y.  En- 
■ensperger,  11  Utah,  170,  39  Pac.  646. 

Distinguished  In  Hurt  v.  Holllngsworth,  100  U.  S.  103,  25  L.  571« 
holding  practice  act,  forbidding  joinder  of  equitable  and  legal  claims, 
applied  to  suit  removed  from  Texas;  Page  t.  Bumstine,  102  U.  S. 
668,  26  L.  270,  under  facts;  United  States  y.  Haskin,  8  Sawy.  272, 
F.  O.  15,822,  holding  territorial  courts  are  United  States  courts 
when  acting  as  such. 

Courts. —  Territorial  courts,  )ike  State  courts,  are  invested  with 
plenary  municipal  jurisdiction,  p.  656. 

Cited  and  applied  in  Eldred  y.  Warner,  1  Aria.  214,  25  Pac.  811« 
asserting  jurisdiction  of  suit  to  settle  partnership;  dissenting  opin- 
ion in  United  States  y.  .Tones,  6  Utah,  562.  564,  18  Pac.  239,  240, 
majority  holding  punishment  of  offenses  against  United  States  must 
be  goremed  by  United  States  laws. 

Courts. —  Subject  to  the  restrictions  Imposed  by  Congress,  prac- 
tice, pleadings  and  forms  of  proceedings  of  territorial  courts,  as 
well  as  jurisdictions,  are  within  control  of  territorial  assemblies,  or 
the  courts  themselyes,  p.  666. 

The  following  cases  indorse  and  apply  this  ruling:  Hershfield 
V.  Griffith,  18  Wall.  669,  21  L.  969.  and  Dayis  y.  BUsland,  18  Wall. 
661,  21  L.  969,  both  holding  territorial  laws  may  allow  joinder  of 
legal  and  equitable  claims;  Bly  y.  New  Mexico,  etc.,  R.  R.,  129  U. 
S.  298,  82  L.  689,  9  S.  Ct  294,  holding  territorial  courts  may  make 
rules  of  pleading;  Bent  y.  Thompson,  138  U.  S.  123,  34  L.  905,  11  B. 
Ct  241,  holding  legislature  may  regulate  probate  of  wills;  Thlede 
y.  Utah  Territory,  159  U.  S.  614,  40  L.  241,  16  S.  Ct  64.  holding  ter- 
ritorial laws  govern  prosecutions  for  criminal  offenses;  In  re  Es- 
mond, 42  Fed.  828.  holding  valid,  territorial  law  providing  for 
cumulative  sentences;  United  States  y.  Mays,  1  Idaho,  768,  holding 
territorial  laws  govern  impanelling  of  juries  In  territorial  courts; 
Chumasero  y.  Potts.  2  Mont  262,  266,  259,  273.  asserting  jurisdic- 
tion of  legislature  to  confer  jurisdiction  to  Issue  mandamus  (but 
see  dissenting  opinion  in  2  Mont  291,  distinguishing  principal  case 
upon  this  point);  Crelghton  y.  Hershfield,  2  Mont  887.  holding  dyfl 
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practice  act  applicable  to  equity  cases;  United  States  t.  Bnsign,  2 
Mont  400,  holding  civil  inractice  act  governed  mode  of  Impanelling 
Jury;  Woolman  v.  Garringer,  2  Mont  406,  407,  holding  territorial 
laws  govern  practice  on  reversal  and  grant  of  new  trial;  Black  v. 
Glendenin,  8  Mont.  48,  holding  subpoena  in  chancery  not  summons 
within  civil  practice  act;  SperHng  v.  Golfee,  7  Mont  525,  19  Pac. 
207,  holding  proceedings  supplementary  to  execution,  are  within 
control  of  legislature;  Browning  v.  Browning,  8  N.  Mex.  466,  9  Pac 
681,  holding  territorial  statute  of  limitations  governed  in  suit  on 
note;  Robinson  v.  Hesser,  4  N.  Mex.  146,  13  Pac.  206,  holding  legis> 
lature  may  prescribe  form  of  attachment  proceedings;  Hicks  v. 
Territory,  6  N.  Mex.  606,  30  Pac.  874.  holding  legislature  may  pro- 
vide for  special  terms  of  court;  Huneke  v.  Dold,  7  N.  Mex.  14,  32 
Pac  47,  asserting  power  of  legislature  to  provide  for  administi*a- 
tion  of  estates;  Walker  v.  New  Mexico,  etc.,  R.  Co.,  7  N.  Mex.  288, 
84  Pac  43,  sustaining  act  declaring  effect  of  special  verdict;  Braith- 
waite  V.  Jordan,  5  N.  Dak.  235,  65  N.  W.  714,  31  L.  R.  A.  253,  and 
Phelps  V.  The  City  of  Panama,  1  Wash.  Ter.  526,  asserting  ad- 
miralty jurisdiction  of  territorial  courts;  United  States  v.  Choctaw, 
etc,  R.  R.,  3  OkL  453,  41  Pac  746,  holding  legislature  may  pre- 
scribe rules  for  docketing  on  appeal;  People  v.  Douglass,  6  Utah, 
291,  14  Pac.  803,  holding  legislature  may  confer  on  Justices'  Courts 
jurisdiction  of  trials  for  battery;  Thompson  v.  Avery,  11  Utah, 
287,  39  Pac.  836,  holding  common-law  writ  of  elegit  not  in  force 
In  Utah;  People  v.  Ritchie,  12  Utah.  195.  42  Pac.  213,  holding  affi- 
davit of  juror  inadmissible  to  impeach  verdict,  under  Utah  prac- 
tice; KendaU  v.  Raybauld,  18  Utah,  233,  44  Pac.  1036,  holding  courts 
may  establish  rules  of  evidence.  Approved  in  discussion  obiter  in 
United  States  v.  Coe.  155  U.  S.  86,  39  L.  79,  15  S.  Ct  19.  and  disr 
senting  opinion  In  Lincoln,  etc,  Mining  Co.  v.  District  Court,  7 
N.  Mex.  526,  38  Pac.  593. 

Distinguished  in  Bnright  v.  Grant  5  Utah,  339.  15  Pac.  270,  and 
United  States  v.  Jones,  5  Utah,  553,  18  Pac.  234,  both  holding  pun- 
ishment of  offenses  against  United  States  must  be  governed  by 
United  States  laws;  Brereton  v.  Miller,  7  Utah,  430,  27  Pac.  82, 
holding  jurisdiction,  so  far  as  defined  by  organic  act  cannot  be 
changed  by  legislature. 

18  WalL  657-«59,  21  L.  968.  HBRSHFIBLD  v.  GRIFFITH. 

Courts. —  Territorial  legislatures  may  prescribe  form  of  action  to 
obtain  satisfaction  of  mortgage;  accordingly,  fact  that  proceeding 
is  substantially  one  at  law,  is  not  objectionable,  pp.  658,  659. 

Cited  and  followed  in  Ely  v.  New  Mexico,  etc.,  R.  R.,  129  U.  S. 
293,  82  L.  689,  9  S.  Ct  294,  holding  territorial  legislature  may  pre- 
scribe rules  of  pleading;  Creighton  v.  Hershfield,  2  Mont  387,  hold- 
ing civil  practice  act  applicable  to  equity  cases;  Thompson  v.  Avery, 
11  Utah,  287,  89  Pac  836,  holding  common-law  writ  of  elegit  not  in 
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lue  in  Utah;  Kendall  ▼.  Raybauld,  18  Utah,  288»  44  Pao.  1036^ 
holding  courts  may  establish  rules  of  eyidenee. 

18  WalL  669-061,  21  L.  069,  DAVIS  y.  BILSLAND. 

Oonrta. —  Territorial  legislature  may  provide  for  joinder  of  action 
of  assumpsit  for  work  and  labor,  with  chancery  proceeding  to  fore- 
close equity  of  redemption,  p.  661. 

Oited  and  followed  in  Bly  v.  New  Mexico,  etc.,  R.  R.,  129  U.  S. 
293,  32  L.  689,  9  S.  Ot  294,  holding  territorial  legislature  may  pro- 
Tide  for  joinder  of  legal  and  equitable  claims  generally. 

Mechanics'  liens. —  Under  laws  of  Montana,  mechanic,  having 
filed  his  lien,  may  assign  it  to  another,  who  may  sue  thereon  in 
his  own  name,  p.  661. 

The  following  citing  cases  reaffirm  this  rule  in  sustaining  assign- 
ments  of  mechanics*  liens:    Clarlsson  v.  Louderback,  36  Fla.  671, 

19  So.  891,  Midland  Ry.  v.  Wilcox,  122  Ind.  93,  23  N.  B.  509.  Mer- 
chant V.  Ottumwa  Water-Power  Ck).,  54  Iowa,  454,  6  N.  W.  711, 
Brown  y.  School  District,  48  Kan.  712,  29  Pac.  1071,  and  McDonald 
V.  Kelly,  14  R.  I.  388.  Principle  applied  in  Duncan  y.  Hawn,  104 
OaL  14,  37  Pac.  627,  Murphy  v.  Adams,  71  Me.  118,  36  Am.  Rep. 
802,  and  Kerr  v.  Moore,  54  Miss.  288,  all  holding  laborer's  lien  as- 
signable; Sibley  V.  Pine  Co..  31  Minn.  202.  17  N.  W.  338,  sustain- 
ing assignment  of  attorney's  lien;  The  Victorian  Number  Two,  26 
Or.  198,  46  Am.  St  Rep.  619,  41  Pac.  1104.  ruling  similarly  as  to 
boat  liens.    See  also  note  in  49  Am.  St.  Rep.  530. 

Mechanioa'  liens. —  Under  Montana  laws,  mechanics'  liens  have 
precedence  over  all  other  incumbrances  put  upon  property  after 
commencement  of  building,  p.  661. 

The  following  cases  apply  this  ruling  to  facts  essentially  sim- 
ilar to  those  involved  in  the  principal  case:  Taylor  v.  Burlington, 
etc.,  Ry.,  4  Dili.  576,  P.  C.  13,783,  Walker  v.  Mississippi,  etc.,  Ry., 
29  Fed.  Cas.  40,  Apperson  v.  Farrell,  56  Ark.  643,  20  S.  W.  515,  Neil- 
son  V.  Iowa,  etc.,  Ry.,  44  Iowa,  77,  Thomas  v.  Mowers,  27  Kan. 
268.  Kay  y.  Towsley,  113  Mich.  283,  71  N.  W.  491.  Merrlgan  v. 
English,  9  Mont  125,  22  Pac.  458,  5  L.  R.  A.  841,  Murray  v.  Swan- 
son,  18  Mont  534.  535,  46  Pac.  441,  442,  Haxtun  Steam-Heater  Co. 
y.  Gordon,  2  N.  Dak.  252,  33  Am.  St  Rep.  780,  50  N.  W.  709,  and 
Bassett  v.  Swarts,  17  R.  I.  218,  21  Aa  353. 

Miscellaneous. —  Brroneously  cited  in  0'Ck)nnor  v.  Current  River 
By.,  Ill  Mo.  198,  20  S.  W.  18,  and  Brown  v.  Chicago,  etc.,  Ry.,  36 
Mo.  App.  461,  on  point  that  laborer's  lien  Is  personal,  and  not  as* 
signabla 

18  Wall.  662-668,  21  L.  867,  JONES  v.  UNITED  STATES. 

Post-office. —  Liability  of  sureties  on  postmaster's  bond  is  not 
aflfected  by  fact  that  United  States,  knowing  of  latter*s  default  al- 
lowed him  to  remain  in  office,  p.  663. 
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Olted  and  veUed  upon  as  follows:  Haw  t.  United  States,  95  U. 
S.  318,  24  L.  480,  and  Mlnturn  ▼.  United  States,  106  U.  8.  444,  27 
L.  210,  1  8.  Ot  408,  holding  coUector's  snreties  liable,  althongh  negw 
lect  of  superylsors  rend^ed  default  possible;  Raymond  y.  United 
States,  14  Blatcbf.  52,  F.  0.  11,596,  holding  paymaster's  sureties  not 
discharged  by  indulgence  of  government;  United  States  r.  Potter, 
27  Fed.  Oaa.  604,  holding  revenue  officer's  sureties  not  discharged 
by  future  of  treasury  department  to  demand  accounting;  Stem  t. 
People,  102  lU.  550,  and  Board  of  Suprs.  v.  Otis,  62  N.  T.  96,  both 
holding  county  treasurer's  sureties  not  discharged  by  failure  of 
superyisors  to  audit  accounts;  Home  Ins.  Go.  y.  Holway,  55  Iowa, 
578,  89  Am.  Rep.  185,  8  N.  W.  461,  and  Richmond,  etc.,  R.  R.  y. 
Kasey,  30  Gratt  280,  both  holding  sureUeM  of  corporation  officer 
not  discharged  by  failure  of  directors  to  compel  rendition  of  regu- 
hir  accounts;  Newark  y.  Stout,  52  N.  J.  L.  49,  18  AtL  948,  holding 
failure  of  city  office's  to  demand  accounting  did  not  discharge  treas- 
urer's sureties;  McKecknie  v.  Ward,  58  N.  T.  549,  17  Am.  Rep.  286, 
holding  surety  not  discharged  by  mere  forbearance  of  creditor  to 
sue;  and  principle  applied  In  United  States  v.  Barnes,  24  Blatchf. 
472,  81  Fed.  709,  holding  laches  not  imputable  to  goyemment; 
Woodruff  y.  Berry,  40  Ark.  260,  holding  State  is  not  responsible 
for  wrongful  acts  of  officers.  Gited,  arguendo,  in  German  Bank 
y.  United  States,  148  U.  S.  580,  87  L.  569,  18  S.  Gt  705,  United 
States  y.  De  Visser,  10  Fed.  648,  and  Saint  y.  Wheeler,  etc.,  Mfg. 
Go.,  96  Ala.  875,  86  Am.  St.  Rep.  216,  10  So.  542.  See  also  note  In 
5  Am.  Dec  279,  280. 

18  Wan.  664-670,  21  L.  850,  SHRIDWSBURY  y.  UNITBD  STATflS. 

Army  and  nayy. —  Gontracts  for  transportation  of  supplies  for 
quartermaster's  and  commissary  departments  eonstrued  and  har^ 
monized,  pp.  667-670. 

No  citations. 

18  WaU.  670-674,  21  L.  852,  HIGKS  y.  KBLSBT. 

Patents. —  Use  of  one  material  instead  of  another  In  construettng 
a  known  machine  is  not  an  Inyention,  p.  678. 

The  following  cases  hold  yoid,  patents  for  yarious  Improyements 
involying  mainly  change  in  composition:  Reckendorfer  y.  Faber, 
92  U.  S.  354,  23  L.  722,  improvement  in  lead  pencils;  Dunbar  y. 
Myers,  94  U.  8.  198,  24  L.  39,  in  saw  carriers;  Heald  v.  Rice,  104  U. 
S.  755,  26  Jj,  916,  in  steam  boilers;  Pennsylvania  R.  R.  y.  Locomotlye, 
etc..  Truck  Co.,  110  U.  S.  494,  495,  28  L.  223,  224,  4  S.  Gt  222,  223, 
in  railroad  trucks;  Brown  v.  District  of  Columbia,  130  U.  S.  100, 
82  L.  868,  9  S.  Ct  441,  in  paying  blocks;  Florshelm  y.  Schilling,  137 
U.  S.  76,  34  L.  579,  11  S.  Gt  24,  affirming  S.  G.,  26  Fed.  260.  in 
corsets;  Milligan,  etc,  Olue  Go.  y.  Upton,  4  Gliff.  251,  F.  G.  9,607, 
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reduction  of  flake  glue  to  small  particles;  Dalton  r.  Nelson,  13 
Blatchf.  859,  F.  G.  3,549,  in  steam  gauges;  Alcott  t.  Young,  16 
Blatchr.  188,  F.  O.  149,  in  kindling-wood;  New  York  Bung,  etc.  Go. 
▼.  Doelger,  28  Blatchf.  171,  28  Fed.  194,  in  bungs;  J.  L.  Mott  Iron 
Works  y.  Gassidy,  24  Blatclif.  290,  81  Fed.  48,  in  slop-safes;  Na- 
Honal,  etc^  Roofing  Go.  y.  Oarwood,  86  F^d.  680,  in  metallic 
shingles;  Vulcanized  Fiber  Go.  y.  Taylor,  48  Fed.  746,  in  chair  seats; 
KUbonme  y.  Bingham,  50  Fed.  703,  6  U.  S.  App.  65,  affirming  8.  G., 
47  Fed.  58,  In  wrought  'metal  sinks;  Klein  y.  Seattle,  77  Fed.  205, 
44  U.  8.  App.  741,  in  insulator  pins;  Brunswick-Balke,  etc..  Go.  y. 
Phelan,  etc.,  Go^  79  Fed.  87,  51  U.  S.  App.  15,  patent  for  pool-ball 
frame;  also  In  Union  Gas-Engine  Go.  y.  Doak,  88  Fed.  90,  holding 
application  of  known  deyice  to  different  object  is  not  Inyention. 
Gited  in  discussion  obiter  in  Rumford,  etc.,  Works  y.  Hecker,  20 
Fed.  Gas.  1346.  Gited  erroneously  in  United  States  Stamping  Go. 
y.  King,  17  Blatchf.  64,  7  Fed.  868,  as  sustaining  right  to  patent 
Improyement  in  cuspidors. 

Distinguished  in  Potts  y.  Greager,  155  U.  S.  608,  39  L.  279,  15 
S.  Gt  199,  reyersing  S.  G.,  44  Fed.  683,  and  holding  improyement  in 
machine  for  disintegratlDg  clay  inyolyed  inyention;  Smith  y.  Good- 
year Dental,  etc..  Go.,  93  U.  S.  496,  23  L.  955,  and  Goodyear  Dental, 
etc.,  Co.  y.  Willis,  1  Fllpp.  400,  F.  G.  5,603,  where  improyement  in 
dental  appliance  produced  result  desired,  but  not  attained  in  orig- 
inal inyention;  Simmons  y.  Blacklnton,  22  Fed.  Gas.  156,  where 
improyement  in  chain-links  possessed  adyantage  not  attainable  in 
original  inyention;  Gelluloid  Mfg.  Go.  y.  Frederick  Grane,  etc.,  Go<^ 
M  Fed.  Ill,  holding  improyement  in  manufacture  of  pyroxylin 
kf  vm^  oi  new  soiyents,  patentabtou 
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TOVR  VOLUMES  CONTAINED  IN  THIS  BOOK 

82,  83,  84,  85. 


Aonom. 

1.  A  plaintiff  to  entitled  to  reeorer  a  compensa- 
tion for  his  serylces,  rendered  at  the  request  of 
the  defendant.  Where  it  is  the  daty  of  the  defend- 
ant to  pay,  the  law  imputes  to  him  a  promise  to 
do  so. 

Goddard  t.  Foster,  589 

2.  Owners  of  property  setseed  cannot  maintain 
an  action  for  the  property  pending  proceedings  in 
rem  to  enforce  its  forfeiture. 

Averill  v.  Smith,  613 

8.  The  action  of  debt  lies  for  a  statutory  pen- 
alty. The  necessity  of  establishing  a  Joint  liabil- 
ity in  such  cases  does  not  exist.  Judgment  may 
be  entered  against  some  defendants  and  in  favor 
of  others. 

Chaffee  t.  U.  S.  908 

ADMINISTRATOB8       AHB       EXECU- 
TORS. 

Bee  INSUBANCB,  6,  6. 

JUBISDICnON,  26. 

Pabtnebship^  1. 

1.  An  administrator  de  bonis  non  cannot  sue 
the  former  administrator  or  his  representatiyes  for 
a  devastavit,  or  for  delinquencies  m  office,  nor  can 
he  maintain  an  action  on  the  former  administra- 
tor's bond  for  such  cause. 

Beal  y.  New  Mexico,  592 

2.  A  petition  by  an  administrator  fer  the  sale 
of  real  estate  need  not  follow  the  language  of  the 
statute.  Nothing  to  required  but  the  substance  of 
what  is  necessary  to  be  stated,  intelligibly  ex- 
pressed. 

McNitt  T.  Turner.  341 

8.  Error  In  such  proceedings  must  be  shown. 
It  to  not  to  be  inferred,  except  where  the  inference 
to  inevitable.  Acts  done  which  presuppose  the  ex- 
totence  of  other  acts,  to  make  them  legally  opera- 
tlTe.  are  presumptive  proofs  of  the  latter. 

Idem,  ^      341 

4.  Where  jurisdiction   has  attached,   whatever 

errors  may  subsequently  occur  In  its  exercise,  the 

proceeding,  being  oorom  fudiot,  caa  be  impeached 

coltoterally  OBly  for  fraud. 

Idem,  341 

6.  To  a  suit  by  legatees  in  a  will,  to  compel  an 
executor  to  account  for  moneys  received  by  him, 
aad  to  pay  to  them  their  distributive  shares.  It  is 
no  answer  fer  the  executor  to  show  that  he  in- 
vested such  funds  In  bonds  of  the  confederate  gov- 
ernment by  authority  of  a  law  of  the  state  in 
which  he  was  executor,  and  that  such  investment 
was  approved  by  the  decree  of  the  probate  court 
having  settlement  of  the  estate.  Such  investment 
was  illegal,  and  the  decree  of  the  probate  court 
approving  the  investment  and  directing  the  pay- 
ment of  the  distributive  shares  of  the  legatees  m 
such  bonds  was  an  absolute  nullity. 

Horn  V.  Lockhart,  657 


See  Costs. 

JUBISDICnON,  81. 

A  proceeding  against  the  persons  of  the  de- 
fendanti^,  instituted  by  attachment,  to  not  a  pro- 
ceeding in  admiralty. 

Scott  V.  Eaton,  114 

AOBEEMENTS. 

See  CONTBACTS,  partial. 
AMENDMEKTS. 

See  Appbal  and'Ebbob,  Pbacticb  on,  4. 
Wall.  15,  16,  17,  18. 


APPEAI.  AND  ERRO& 

See  CouBTS,  1,  2. 

Division  of  Opinion. 
Pbactice,  pasaim. 

1.  An  appeal  from  a  decision  of  the  circuit 
court  in  the  exercise  of  its  supervisory  Jurisdiction 
conferred  by  sec.  2  of  the  bankrupt  act,  cannot  be 
entertained. 

Mead  v.  Thompson.  242 

2.  Proceedings  at  law  in  the  circuit  court  can- 
not be  removed  into  this  court  in  any  other  way 
than  by  writ  of  error;  an  appeal  will  not  lie  to 
this  court  in  such  a  case. 

Burrows  v.  Carrow,  249 

3.  Where  the  record  does  not  state  what  serv- 
ices were  rendered  by  the  clerk  or  marshal,  the  ob- 
jection that  their  fees  are  illegal  cannot  be  sus- 
tained. 

Flanders  v.  Tweed.  203 

4.  It  is  no  error  for  a  judge  to  direct  a  jury  to 
find  an  issue  for  the  plaintiff  where,  if  the  lurj 
liad  found  otherwise  it  would  have  been  the  duty 
of  the  Judge  to  set  aside  the  verdict,  as  unsup- 
ported by  and  in  hostility  to  the  evidence. 

Grand  Chute  v.  wlnegar.  170 

5.  Although  one  of  several  pleas  was  wrong- 
fully excluded,  yet  if  no  evidence  was  rejected  on 
account  of  its  absence,  and  the  defendant  litin&ted 
every  question  of  fact  as  fully  as  he  would  nave 
done  if  his  pleading  had  remained,  the  judgment 
will  not  be  reversed  for  that  reason. 

Idem,  170 

6.  Error  must  be  shown ;  It  is  never  presumed. 

Kearney  v.  Denn,  41 

7.  In  a  suit  against  a  railroad  company  and 
trustees,  the  railroad  company  alone  may  appeal 
where  It  is  the  only  real  par^,  and  the  trustees 
have  no  interest  in  the  controversy. 

Railroad  Co.  v.  Johnson,  118 

8.  It  is  error  to  strike  out  an  answer,  which 
cohstitutes  a  good  defense. 

Gamhart  v.  U.  S.  275 

9.  Where  the  answer  was  stricken  out  by  the 
court,  in  a  case  in  which  defendant  was  entitled 
to  a  trial  by  Jury,  and  Judgment  was  rendered 
against  him  as  upon  default,  the  judgment  will 
be  reversed. 

Idem,  275 

10.  The  Undlng  of  the  court  upon  the  facts  has 
the  same  effect  as  the  verdict  of  a  Jury,  but  only 
when  the  finding  is  special,  can  the  review  of  this 
court  extend  to  the  facts. 

Dickinson  v.  Planter's  Bank  of  Tenn.,    278 

11.  If  the  finding  Is  general,  anv  rulings  of  the 
court  in  the  progress  of  the  trial,  If  excepted 
to  at  the  time  and  duly  presented  by  bills  of  ex- 
ceptions, may  be  reviewed  here. 

Idem.  ^.  278 

12.  The  withdrawal  of  evidence  which  was  im- 
properly admitted  is  no  ground  of  error. 

Specht  V.  Howard,  848 

13.  Wnere  the  district  court  referred  a  cause  to 
a  commissioner  to  compute  the  damages,  and  all 
the  testimony  introduced  before  him  is  not  in  the 
record,  nor  any  sufficient  statement  of  the  facts, 
this  court  will  not  review  his  findings. 

The  Cayuga  v.  Wilson,  354 

14.  Where  the  iustructions  given  to  the  Jury 
are  sufficient  to  present  the  whole  controversy  to 
their  consideration  in  clear  and  unambiguous 
terms,  it  Is  no  cause  for  the  reversal  of  the  Judg- 
ment to  show  that  one  or  more  of  the  prayers  for 
instruction  presented  by  the  losing  party,  and  not 
given  by  the  court,  were  correct  in  the  abstract. 

tJ.  S.  V.  Tweed.  389 

15.  Where  there  is  no  evidence  to  warrant  the 
court  in  submitting  a  question  to  the  Jury,  an  ex* 

971 
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ceptloii  to  the  refasal  to  eabmlt  it  shoald  be  OTer- 
rmed. 

Idem,  889 

16.  It  is  error  in  the  eoart  to  give  an  Instruc- 
tion, when  there  Is  no  erldence  in  the  cut  to  sap- 
port  the  theory  of  fact  which  it  assumes. 

Idem,  389 

17.  In  an  appellate  court  in  cases  where  the 
subordinate  court  was  without  jurisdiction  and 
has  Improperly  glTen  afflrmatiTe  relief,  the  Judg* 
ment  or  decree  in  the  court  below  must  be  reTersed. 

n.  S.  T.  Huckabee,  467 

18.  Where  a  verdict  was  so  obriously  right  that 
no  other  result  could  be  obtained,  the  judgment 
will  not  be  set  aside  for  technical  inaccuracies  in 
the  charge. 

Walbrun  v.  Babbitt,  489 

19.  Writs  of  error  and  appeals  may  be  taken 
from  the  district  court  to  the  circuit  court  under 
the  jurisdiction  created  by  the  bankrupt  act,  when 
the  debt  or  damages  claimed  amount  to  more  than 
$500. 

Insurance  Co.  t.  Comstock,  493 

20.  Where  mandamus  is  the  proper  remedy,  er- 
ror will  not  He. 

Idem,  498 

21.  From  a  final  decree  rendered  in  the  circuit 
court  In  proceedings  under  the  act  of  1870,  to 
enforce  rights  of  a  citizen,  an  appeal  will  lie  to 
this  court. 

Bx  parte  Warmouth,  543 

22.  Byidence  or  statements  of  fact  not  con- 
tained in  the  bill  of  exceptions  nor  made  a  part 
thereof,  though  appended  thereto,  will  not  be  re- 
garded by  the  court. 

Bank  v.  Kennedy,  654 

28.  Second  appeals  or  writs  of  error  are  al- 
lowed, but  they  bring  up  only  the  proceedings  sub- 
sequent to  the  mandate,  and  do  not  authorize  an 
inquiry  into  the  merits  of  the  original  judgment 
or  decree,  nor  into  any  questions  which  were  be- 
fore the  court  on  the  first  writ  of  error. 

Magwire  v.  Tyler,  576 

24.  The  state  court  has  no  power  to  dismiss  an 
equity  action  on  the  ground  that  the  plaintiff  had 
a  remedy  at  law.  after  the  whole  case  had  been 
decided  here  and  the  cause  remanded  for  final 
judgment.  ^.^ 

Idem,  576 

26.  Where  the  cause  is  here  upon  a  second  writ 
of  error  the  court  may  at  its  discretion  remand  the 
same  a  second  time  or  proceed  to  a  final  decision 
of  the  same  and  award  execution.  The  latter 
course  will  be  taken  when  the  state  court  refuses 
to  carry  into  effect  the  mandate  of  this  court  on 
the  first  writ  of  error. 

Idem,  576 

26.  In  Louisiana  a  summary  proceeding  to  fore- 
close a  mortgage  is  a  final  judgment  or  decree,  and 
an  appeal  lies  from  it  to  this  court. 

Martin  t.  Lalley,  696 

27.  No  writ  of  error  lies,  where  the  proceeding 
below,  in  its  essential  nature,  is  a  foreclosure  of  a 
mortgage  in  chancery ;  the  only  proper  mode  of 
bringing  It  here  is  by  appeal. 

Idem,  690 

28.  A  district  judge  sitting  in  the  circuit  court, 
may  allow  appeals  from  its  decisions. 

Rodd  V.  Heartt.  627 

29.  The  act  of  June  1,  1872,  allows  sixty  days 
for  the  filing  of  the  bond  by  which  the  appeal  is 
made  to  operate  as  a  9uper»edeas. 

Idem,  627 

80.  Where  the  basis  of  the  account  as  reported 
by  the  master  was  entirely  erroneous  and  utterly 
insufficient  as  a  foundation  for  any  decree,  it  will 
be  set  aside  and  the  decree,  made  on  it,  reyersed. 
Moore  v.  Huntington,  642 

31.  It  is  not  error  for  a  court,  leaving  to  the 
jury  the  credibility  of  the  testimony  and  their  be- 
lief of  certain  material  facts,  to  instruct  the  jury 
that  they  must,  if  they  so  believe,  find  for  one 
P*rty.  ^^^ 

Stltt  V.  Huidekoper,  644 

82.  Nor  is  it  error  for  a  court  in  its  Instruc- 
tions to  limit  them  to  the  special  contract  which 
alone  was  considered  by  counsel  on  both  sides,  and 
when  no  evidence  was  given  applicable  to  a  com- 
mon count  found  in  tiie  declaration. 

Idem,  644 

S3.  Where  a  deposition  taken  de  bene  esse  was 

read  without  objection  and  without  exception,  it 

cannot  be  objected  here  that  the  court  received  it. 

Ray  V.  Smith,  666 

34.  The   decision   of   the   court  of  claims  held 

final  under  a  special  act.  and  that  no  appeal  would 

lie  from  it  to  this  court. 

Bx  parte  U.  8.,  696 


36.  Where  the  point  was  submitted  fairly  to  the 
jury,  their  decision  on  the  question  of  fact  is  not 
subject  to  review  in  this  court. 

Packet  Co.  v.  McCue,  705 

36.  The  course  and  extent  of  a  cross-examina- 
tion of  a  witness  is  very  largely  subject  to  the 
control  of  the  court  in  the  exercise  of  a  sound 
discretion,  and  the  exercise  of  that  discretion  Is 
not  reviewable  on  a  writ  of  error. 

Rea  V.  Missouri,  707 

37.  Instructions  of  the  court,  which  were  cal- 
culated to  mislead  the  jury  as  to  the  character  of 
the  evidence  necessary  to  make  out  the  charge  of 
fraud,  were  erroneous. 

Idem,  707 

38.  That  an  error  in  the  court  below  worked  no 
injury  to  the  party  complaining  must  be  made 
to  apoear  beyond  question,  or  the  caae  must  be  re- 
versed 

Smith  T.  Shoemaker,  717 

39.  A  writ  of  error  from  this  court  to  review 
the  judgment  of  a  state  court  must  be  issued  to 
the  highest  court  of  the  state  in  which  a  decision 
of  the  case  could  be  had,  even  If  that  court  be  an 
inferior  court  of  the  state. 

Miller  V.  Joseph,  741 

40.  Where  a  decree  Is  entered  upon  an  order 
taking  a  bill  in  equity  as  confessed  by  defendants 
for  want  of  an  answer,  the  only  question  for  the 
consideration  of  this  court  on  appeal  is,  whether 
the  allegations  of  the  bill  are  sufficient  to  support 
the  decree.  • 

Masterson  v.  Howard,  764 

41.  Bxclusion  of  evidence  to  prove  a  fact  will 
not  justify  a  reversal  of  the  judgment  where  the 
fact  was  fully  proved  by  other  evidence  and  the 
party  had  the  benefit  of  such  proof. 

Lucas  V.  Brooks,  779 

42.  A  prayer  for  instructions  which  overlooks  a 
fact,  of  which  there  was  evidence,  or  which  aa- 
sumes  as  a  fact  that  of  which  there  was  no  evi- 
dence, was  properly  refused. 

Idem,  779 

43.  A  general  assignment  of  error  is  insufficient. 

Idem,  779 

44.  Case  decided  on  the  facts. 

Willett  V.  Fister,  804 

45.  Where  the  parties  waived  a  jury  and  the 
finding  of  the  court  was  general,  and  no  exception 
was  taken  on  the  trial,  the  judgment  affirmed. 

Town  of  Ohio  v.  Marcy,  813 

46.  Under  the  act  of  Congress  perialttlng  issue 
of  fact  in  civil  cases  to  be  tried  by  the  court  with- 
out a  jury,  where  the  finding  is  general  the  par- 
ties are  concluded  by  the  determination  of  the 
court,  except  in  cases  where  exceptions  are  taken 
to  the  rulings  of  the  court  in  the  progress  of  the 

trial- 
Ins.  Co.  V.  Folsom.  827 

47.  The  refusal  of  the  court  to  grant  a  non- 
suit presents  a  question  of  law,  and  la  the  sub- 
ject of  exceptions. 

Idem,  827 

48.  It  is  only  where  the  finding  is  special  that 
this  court  may  review  the  sufficiency  of  the  facta 
found  to  support  the  judgment. 

Idem,  827 

49.  Requests  that  the  court  would  adopt  certain 
conclusions  of  law,  in  the  nature  of  prayers  for 
instruction,  are  not  the  proper  subjects  of  excep- 
tion in  cases  where  a  jury  is  waived. 

Idem.  827 

50.  In  an  action  to  recover  a  statutory  penalty 
it  is  error  to  Instruct  the  jury  that  the  govern- 
ment need  only  prove  that  the  defendants  were 
presumptively  guilty ;  and  the  duty  thereupon  de- 
volved upon  them  to  establish  their  innocence,  and 
if  they  old  not,  they  were  guilty  beyond  a  reason- 
able doubt. 

Chaffee  v.  U.  8..  906 

51.  Where  the  supreme  court  of  the  state  to 
which  the  writ  of  error  is  directed,  has  not  con- 
sidered a  question,  this  court  will  not  go  out  of 
its  usual  course  to  decide  it.  i 

Bartemeyer  v.  la.,  929 

52.  Where  a  judgment  of  an  inferior  state  court 
was  affirmed  in  the  court  of  appeals  of  the  state, 
and  upon  such  affirmance  such  court  of  appeals 
gave  judgment  that  the  defendant  in  error  recover 
his  damages  and  costs,  and  such  judgment  was 
entered  in  the  inferior  court,  the  writ  of  error 
from  this  court  must  be  directed  to  such  court 
of  appeals,  and  not  to  the  inferior  state  court. 

Dnderwood  v.  McVeigh,  ^^  ^952 

1.  83.  aUk  85  U.  8. 
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APPEAL  AND  ERROR,  PRAOTIOE  ON. 

1.  Where  a  writ  of  error  Is  made  returnable  on 
the  wroncr  day,  In  term,  It  may  be  amended. 

Hampton  t.  Rouse,  250 

2.  In  prize  cases,  If  notice  of  appeal,  or  of  In- 
tention to  appeal,  to  this  court,  be  filed  with  the 
clerk  of  the  district  court  within  thirty  days  next 
after  the  final  decree  therein,  an  appeal  will  be 
allowed  to  this  court. 

(J.  S.  y.  The  Neustra  Sefiora  De  Regia,  596 
8.  Where  the  plaintiff  in  error  filed  no  assign- 
ment of  errors  or  brief,  as  required  by  the  rules, 
the  Judgment  will  be  affirmed. 

Ryan  t.  Koch,  611 

4.  This  court  will,  upon  certificate  of  the  clerk 
below,  allow  transcript  to  be  amended  by  Insert- 
ing the  entry  of  Judgment  of  the  court  below, 
where  It  was  entered  before  the  granting  of  the 
writ  of  error,  and  was  inadvertently  onutted  by 
tiie  clerk. 

Stltt  T.  Huldekoper,  644 

5.  In  passing  upon  the  questions  presented  In  a 
bill  of  exceptions,  the  court  will  not  look  beyond 
the  bill  itself. 

Reed  v.  Gardner,  665 

ASSIGNMENT. 

Bee  Luen;  5. 

Patbnt  Rights,  7,  9. 

1.  The  assignment  of  a  promissory  note  under- 
due  raises  the  presumption  of  the  want  of  notice 
of  any  defense  to  it,  and  this  presumption  stands 
until  it  is  overcome  by  sufficient  prooi. 

Carpenter  y.  Longan,  313 

2.  An  assignee  of  a  promissory  note,  and  of  a 
mortgage  given  to  secure  it,  takes  the  mortgage  as 
he  takes  the  note,  free  from  objections  to  which  it 
was  liable  In  the  hands  o|  the  mortgagee. 

Idem,  313 

3.  The  note  and  mortgage  are  inseparable;  the 
former  as  essential,  the  latter  as  an  incident.  An 
assignment  of  the  note  carries  the  mortgage  with 
it.  while  an  assignment  of  the  latter  alone  is  a  nul- 
lity. 

Idem,  813 

4.  An  insolvent  assignment  in  Massachusetts 
held  to  convey  a  ship  at  sea,  in  preference  to  an 
attachment  subsequently  levied  upoQ  her  In  a  New 
York  port. 

Crapo  v.  Kellv,  430 

5.  The  assignment  of  a  debt  carries  with  it  an 
assignment  of  the  Judgment  or  mortgage  by  which 
it  iS  secured.  If  a  part  only  of  the  debt  is  assigned, 
a  pro  tanto  portion  of  the  security  follows  it. 

BatesviUe  Institute  v.  Kauffman,  775 

ATTORNEY  GENERAI*. 

1.  The  attorney  general  of  the  territory  of  Utah 
elected  by  its  legislature,  and  not  the  attorney  of 
the  United  States  for  said  territory  appointed  by 
the  President,  is  entitled  to  prosecute  persons  ac- 
cused in  that  territory  of  offenses  against  its  laws. 
Snow  v.  United  States,  784 

ATTORNEYS. 

See  Constitutional  Law«  14. 
Lands,  8,  9. 
LuNATia 


1.  The  fact  that  ball  in  a  criminal  ball-bond  are 
indemnified  can  have  no  effect  to  increase  their 
le^  liability  on  such  bond. 

Tailor  V.  Talntor,  287 

2.  Ball  in  such  cases  will  be  exonerated  only 
where  the  performance  of  the  condition  is  ren- 
dered impossible  by  the  act  of  God,  the  act  of  the 
obligee  or  the  act  of  law. 

Idem,  287 

8.  If,  after  the  instrument  is  executed,  the  prin- 
cipal is  imprisoned  in  another  state,  for  the  viola- 
tion of  the  criminal  law  of  that  state,  it  will  not 
avail  to  protect  him  or  his  ball. 

Idem.  287 

4.  When  ball  is  given,  the  principal  is  regarded 
as  delivered  to  the  custody  of  his  sureties.  They 
may  seize  him  and  deliver  him  up,  and  if  that  can- 
not be  done  at  once,  they  may  Imprison  him  until 
it  can  be  done. 

Idem.  287 

5.  Where  the  principal  was  allowed  by  his  bail 
to  go  into  another  state,  and  while  there  was  de- 
livered up  upon  a  requisition  from  a  third  state. 

Wall.  15,  16^  17,  18*  « y.  S.  Book  ^1. 


upon  a  criminal  charge  committed  in  that  state, 
such  proceedings  did  not  exonerate  the  bail. 

Id^,  287 

BANKRUPTCY. 

Bee  Appbal  and  Ebbob,  1, 19. 
Hjsr-OTT,  3. 

Tbusts  and  Tbustbbs^  10. 
Usury,  3. 

1.  Every  sale  made  within  six  months  of  the 
vendor's  bankruptcy  is  not,  necessarily,  void  under 
the  bankrupt  act. 

Tiffany  v.  Lucas,  198 

2.  Two  things  must  concur  to  bring  the  sale 
within  the  problbltion  of  the  act ;  the  fraudulent 
design  of  the  bankrupt  and  the  knowledge  of  such 
design  on  the  part  of  the  vendee,  or  reasonable 
cause  to  believe  that  it  existed. 

Idem,  198 

8.  If  it  was  made  in  good  faith  for  an  honest 

Imrpose,  it  is  not  within  the  condemnation  of  the 
aw.    That  the  price  was  inadequate  cannot  be  pre- 
sumed without  proof. 

Idem,  198 

4.  Under  the  bankrupt  act,  a  demand  is  uncer- 
tain and  contingent,  as  long  as  it  remains  uncer- 
tain whether  a  contract  would  ever  give  rise  to  an 
actual  duty  or  liability,  and  there  is  no  means  of 
removing  the  uncertainty  by  calculation. 

Riggin  V.  Magwire,  232 

5.  Where  a  covenant  is  made  that  the  grantor 
has  an  indefeasible  estate  In  fee,  and  the  grantor's 
wife  has  never  relinquished  her  right  to  dower,  the 
right  of  action  on  that  covenant  by  reason  of  such 
inchoate  right  of  dower  is  not,  while  the  husband 
is  living,  provable  under  the  bankrupt  act,  nor  dis- 
charged by  a  discharge  in  bankruptcy. 

Idem,  232 

C.  Insolvency,  in  the  sense  of  the  bankrupt  act, 

means  that  the  party  whose  business  affairs  are  In 

auestlon,  Is  unable  to  pay  his  debts  as  they  become 
ue  in  the  ordinary  course  of  his  dally  transac- 
tions, although  his  inability  be  not  so  great  as  to 
compel  him  to  stop  his  business. 

Buchanan  v.  Smith,  280 

Wager  v.  Hall,  504 

7.  Ordinary  prudence  is  required  of  a  creditor 
to  ascertain  his  debtor's  solvency,  and  If  he  falls 
to  investigate  when  put  upon  inquiry,  he  is  charge- 
able with  all  the  knowledge  he  would  have  ac- 
quired if  he  had  investigated. 

Buchanan  v.  Smith,  280 

8.  Creditor  issuing  executions  on  Judgments  up- 
on demands  long  overdue  against  a  banlcrupt,  who 
has  been  often  pressed  to  pay  or  secure  the  de- 
mands and  has  failed  to  do  so  because  of  his  ina- 
bility, must  be  held  to  have  noticed  that  such  debt- 
or was  insolvent. 

Idem.  280 

9.  The  Lessor  and  the  sheriff  had  the  right,  un- 
der the  law  of  Loulsiaua  giving  a  lien  for  rent,  to 
the  possession  of  goods  for  the  payment  of  rent, 
which  had  been  seized  for  that  purpose  before  the 
proceedings  in  bankruptcy  and  the  assignee  in 
bankruptcy  could  not  take  them  from  their  pos- 
session. 

Marshall  v.  Knox,  481 

10.  Where  the  goods  have  been  sold  by  the  as- 
signee, the  lessor  may  recover  of  him  the  full  val- 
ue of  the  goods  (limited  by  the  amount  of  rent 
which  he  is  entitled  to  be  paid)  and  his  taxable  costs. 

Idem,  481 

11.  Where  a  retail  merchant  In  a  small  country 
town  sells  his  entire  stock  to  one  person,  it  Is 
prima  facie  a  fraudulent  sale  under  the  bankrupt 
act,  as  to  the  buyer  and  his  vendee,  with  notice  of 
the  facts. 

Walbrun   v.    Babbitt  489 

12.  The  presumption  of  fraud  arising  from  the 
unusual  nature  of  the  sale,  can  only  be  overcome 
by  proof  on  the  part  of  the  buyer  that  he  took  the 
proper  steps  to  und  out  the  pecuniary  condition  of 
the  seller. 

Idem,  489 

18.  A  mortgage  made  within  twenty-four  days 
next  before  the  petition  in  bankruptcy  was  filed, 
with  a  view  to  give  a  preference  to  the  mortgagee 
over  all  other  creditors,  except  such  as  he  had 
previously  secured,  is  fraudulent  under  the  bank- 
rupt act. 

Wager  v.  Hall,  504 

14.  The  present  bankrupt  act  avoids  a  convey- 
ance, made  with  a  view  to  give  a  preference,  if  the 
debtor  at  the  time  be  in  fact  insolvent,  although 
he  may  not  contemplate  bankruptcy  in  connection 
with  the  conveyance,  Idem,  504 
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1ft.  If  the  mortcngee  had  reasonahle  cause  to  be- 
lleye  that  the  debtor  was  insolyent  at  the  time 
he  receiyed  the  mortgage,  it  was  made  In  fraud  of 
the  bankrupt  act 

Wager  y.  Hall,  504 

16.  The  assignee  in  bankruptcy  may  pursue 
property  ineffectually  attempted  to  be  transferred, 
and,  as  auxiliary  to  its  recovery,  ask  that  the  sale 
by  the  bankrupt  be  annulled. 

Mqssey  v.  Allen,  642 

17.  Under  the  bankrupt  law,  something  more 
than  passiye  non-resistance,  in  an  insolvent  debtor. 
Is  necessary  to  invalidate  a  judgment  and  levy 
on  his  property,  when  the  debt  is  due  and  he  has 
no   defense. 

Wilson  V.  Bank  of  St  Paul.  723 

18.  In  such  case  there  is  no  obligation  of  the 
debtor  to  file  a  petition  in  bankruptcy,  to  prevent 
the  judgment  and  levy,  and  a  failure  to  do  this  is 
not  sufficient  evidence  of  an  intent  to  give  a  pref- 
erence to  the  judgment  creditor,  or  to  defeat  the 
operation  of  the  bankrupt  law. 

Idem.  723 

19.  Although  the  judgment  creditor  in  such  a 
case  may  know  the  insolvent  condition  of  the  debt- 
or, his  judgment  and  levy  upon  this  property  are 
not  therefore,  void,  and  are  no  violation  of  the  act. 

Idem,  723 

20.  A  lien  thus  obtained  by  him  will  not  be  dis- 
placed by  subsequent  proceedings  in  bankruptcy, 
although  commenced  within  four  months  after  levy 
of  the  execution  or  rendition  of  the  judgment. 

Idem,  723 

21.  Section  20  of  the  bankrupt  act  was  not  in- 
tended to  enlarge  the  doctrine  of  set-off  beyond 
what  the  principles  of  legal  or  equitable  set-off 
previously  authorized. 

Sawyer  v.  Iloag,  781 

22.  The  promise  by  which  a  debt  discharged  in 
bankruptcy  is  revived  must  be  clear,  distinct  and 
unequivocal. 

Allen  V.  Ferguson,  864 

23.  A  promise  in  the  letter  of  the  defendant  *'be 
satisfied,  I  intend  to  pay  all  my  just  debts ;  all  will 
be  right  betwixt  me  and  my  just  creditors,'*  is  not 
a  promise  to  pay  plaintiff's  debt  - 

Idem,  854 

24.  Advances  may  be  made  in  good  faith  to  a 
debtor  to  carry  on  his  business,  no  matter  what 
his  condition  may  be,  and  the  party  making  these 
advances  can  lawfully  take  securities  at  the  time 
for  their  repayment,  without  violating  the  bank- 
rupt law. 

Tiffany  v.  Boatman's  Inst,  868 

25.  When  a  payment  on  a  note  is  an  unlawful 
preference  under  the  bankrupt  act  and  the  effect 
of  such  payment 

BartDolow  v.  Bean,  866 

26.  The  bankrupt  act  does  not  prevent  a  fair  ex- 
change or  sale  of  property,  even  if  one  of  the  par- 
ties to  the  transaction  be  insolvent  at  any  time  be- 
fore proceedings  in  bankruptcy  by  or  against  him. 

Cook  V.  Tullis,  933 

BANKS. 

See  Bills,  Notes  and  Checks^  6,  9. 
corfobations^  10. 
Receiver^  4. 
Taxes  and  Tax  Sales^  29,  31. 

National  banks  are  not  restricted  to  the  rate  of 
Interest  allowed  to  banks  of  the  state  where  they 
are  located,  if  by  the  laws  of  the  state  a  greater 
rate  is  allowed  to  individual  lenders,  but  such 
banks  may  take  the  latter  rate. 

Tiffany  y.  Bank,  862 

BILLS,  NOTES  AND  CHECKS. 

See  Assignment,  1,  3. 
cobporation,  10. 
Dower,  3. 

Evidence.  13,  83,  34.     • 
Lien,  3,  5. 

MORTOAOBS,  4. 

1.  Though  the  holder  of  promissory  notes  was 
relieved  by  the  war  from  obligation  to  make  de- 
mand upon  the  maker  of  a  note  at  its  maturity, 
he  must  in  order  to  charge  the  indorser,  make 
such  demand  within  a  reasonable  time  after  the 
close  of  the  war. 

Ray  V.  Smith,  666 

2.  When,  by  arrangement  between  the  maker 
and  the  Indorser,  the  latter  has  become  the  princi- 
pal debtor,  and  primarily  liable,  he  cannot  insist 
upon  notice  of  presentment  and  non-payment  of  a 
974 


note.    He  becomes  such  principal  debtor  when  be  to 
supplied  by  the  maker  with  funds  to  pay  it 

Idem,  666 

3.  Where  the  funds  were  not  placed  in  his  hands 
for  the  purpose  of  paying  the  note,  but  he  was 
merely  authorized  to  apply  them  to  its  payment  it 
is  for  the  jury  to  find  whether  the  defendant  had 
become  the  principal  debtor  or  not 

Idem,  666 

4.  It  is  not  a  legal  defense  to  a  suit  on  a  promis- 
sory note  executed  in  Louisiana  in  1861,  that  such 
note  was  given  as  the  price,  or  a  part  of  the 
price,  of  slaves  sold  to  the  maker. 

Boyce  v.  Tabb,  767 

5.  A  written  promise  of  the  drawees  to  accept 
drafts  is  equivalent  to  acceptance,  and  may  be  en- 
forced   although    the    drawees    have    voluntarily 

8 laced  out  of  their  hands  the  fund  on  which  the 
rafts  were  drawn. 

Miltenberger  v.  Cooke,  864 

Q.  Where  money  is  paid  on  a  raised  check  by 
mistake,  neither  party  being  in  fault  the  general 
rule  is,  that  it  may  be  recovered  back  as  paid  with- 
out consideration. 

Espy  V.  Nafl  Bk.  of  Cin.,  947 

7.  But  if  either  party  has  been  guilty  of  negli- 
gence or  carelessness,  by  which  the  other  has  been 
Injured,  the  negligent  party  must  bear  the  loss. 

Idem,  947 

8.  Where  a  party  to  whom  such  a  check  is  of- 
fered sends  it  to  the  bank  on  which  it  is  drawn,  for 
information,  the  law  presumes  that  the  bank  has 
knowledge  of  the  drawer's  signature  and  of  the 
state  of  nis  account,  and  It  is  responsible  for  what 
may  be  replied  on  these  points. 

Idem,  947 

9.  Unless  there  Is  something  in  the  terms  in 
which  information  is  asked  that  points  the  atten- 
tion of  the  bank  officers  beyond  these  two  matters, 
his  response  that  the  check  is  good  will  be  lim- 
ited to  them  and  will  not  extend  to  the  genuineness 
of  the  filling  in  of  the  check  as  to  payee  or  amount. 

Idem,  947 

BILLS  OF  ATTAINDER. 

See  Constitutional  Law,  6. 

BILLS  OF  LADING. 

1.  Where  the  bill  of  lading  does  not  specify  any 
particular  place  for  the  stowage  of  goods,  they 
are  properly  stowed  between  decks  in  the  hold. 

The  Star  of  Hope  v.  Church,  719 

2.  Where  the  contract  of  a  bill  of  lading  was, 
that  the  goods  should  be  delivered  in  good  order, 
dangers  of  the  seas  excepted,  sweating  produced 
in  consequence  of  negligent  stowage  is  not  one  of 
the  dangers  of  the  seas. 

Idem,  719 

3.  Where  goods,  if  stowed  In  the  hold,  are  liable 
to  be  injured  by  sweat,  and  were  marked  *'in  cabin 
state-room,"  it  was  culpable  negligence  to  stow 
them  in  the  hold.  Idem,  719 

BONDS. 

See  Internal  Revenue,  1. 

Principal  and  Surbtt,  1,  3. 
Set-off,  1. 

Taxes  and  Tax  Sales,  1,  10,  12. 
Trusts  and  Trustees,  1,  9. 

1.  A  collector  or  receiver  of  public  money,  nn- 
der  bond  to  keep  it  safely  and  pay  it  when  re- 
quired, is  excused  from  paying  it  if  prevented 
by  the  act  of  God  or  the  public  enemy,  without  any 
neglect  or  fault  on  his  part 

United  Statea  v.  Thomas,  89 

2.  The  forcible  seizure,  by  the  rebel  authorities, 
of  public  moneys  in  the  hands  of  loyal  government 
agents  against  their  will  and  without  their  fault, 
is  a  sufficient  discharge  from  their  obligations  un- 
der such  bond.  Idem,  89 

3.  At  law,  if  one  of  two  joint  obligors  die,  the 
debt  is  extiuguished  against  his  representative, 
and  the  surviving  obligor  is  alone  chargeable. 

Pickersgillv.  Lahens'  Exr.,  119 

4.  In  such  case,  where  the  remedy  at  law  is 
gone,  a  court  of  equity  will  not  afford  relief,  un- 
less the  parties  int^ided  to  create  a  separate  liabil- 
ity, and  through  fraud,  ignorance  or  mistake,  the 
joint  obligation  does  not  express  the  intention  of 
the  parties  lu  which  case  it  will  be  reformed  so  as 
to  conform  to  it,  as  in  the  case  of  money  lent  to 
both  of  them,  except  in  the  case  of  a  mere  surety, 
whose  duty  is  measured  alone  by  the  legal  force  or 
the  bond.  idem,  119 

82,  83,  84,  35  V.  9* 
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Railroad   Co.  v.   Otoe  Co.,  S79 
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Idem,  87B 

SO.  It  belne  an  nncondltloaal  bestowal  of  au- 
thority upon  Che  county  commlsslaners  to  isana  the 
1 — J-  ..  ....  —J. —  J  company,  tbe  county  com- 

rully  Issue  the  bonds  without 
rote  of  the  people. 


Iden 


duty  1( 


ondltlon 


875 

cannot,  when  lltl- 
to  fal]  upon  them, 
>  the  oIDcer  whoso 


take  t>ie  bond. 
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22.  Sureties  In  a  revenue  bond  cannot  defeat  a 
recovery,  upon  the  ground  that  they  did  not  In- 
tend to  be  bound  nnless  another  shared  the  re- 
aponslblllty.    Where  they  did  not  Infor 
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BOUHTT. 

An  honorable  discharge  of  a  soldier,  al  the  end 

of  his  service  removes  any  charge  of  desertion  or 

any  Impediment  In  the  way  of  his  receiving  boanty. 

Dnlted  States  v.  Kelly,  IM 
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..  _.  _.,  8B6 

2.  Where  a  sale  of  cotton  was  made  bj  an  Inhab- 
itant of  one  of  the  rebellions  atates,  to  a  Arm  In 
New  Tork,  during  the  war,  tbe  sale  was  lllesal, 
and  a  suit  In  the  court  of  claims  for  the  proceeds 
under  tbe  captured  and  abandoned  property  act, 
cannot  be  maintained  by  the  vendor,  for  Ills  or  tha 
tendei>'B  beneat,  against  tbe  United  States  which 
had  aelzed  and  sola  (he  property. 

Cutner  v.  United  States,  608 

CARRIERS. 

See  Wab,  9.  ., 
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goods  on  deposit  at  its  depots  awaiting  delivery, 
only  as  a  warehouseman  and  not  as  a  common  car- 
rier. 

Railroad  Co.  ▼.  Manufacturing  Co.,  207 

7.  An  unsigned  notice  on  the  back  of  a  receipt 

flven  by  such  company  for  goods  to  be  transported 
7  it«  that  all  goods  and  merchandise  are  at  the 
rislc  of  the  owners  thereof  while  in  the  company's 
warehouse  does  not  relieve  such  company  from 
its  obligations  as  a  common  carrier. 

Idem,  297 

8.  Nothing  short  of  an  express  stipulation,  by 
parol  or  in  writing,  should  be  permitted  to  dis- 
charge a  carrier  from  duties  which  the  law  has  an- 
nexed to  his  employment. 

Idem,  297 

9.  A  common  carrier  cannot  lawfully  stipulate 
for  exemption  from  responsibility  when  such  ex- 
emption is  not  just  and  reasonable  in  the  eye  of 
the  law. 

Railroad  Co.  ▼.  Lockwood,  627 

10.  It  is  not  just  and  reasonable,  in  the  eye  of 
the  law,  for  a  common  carrier  to  stipulate  for  ex- 
emption from  responsibility  for  the  negligence  of 
himself  and  servants. 

Idem,  627 

11.  These  rules  apply  to  both  the  common  car- 
riers of  goods  and  common  carriers  of  passengers, 
and  with  special  force  to  the  latter. 

Idem,  627 

12.  They  apply  to  the  case  of  a  drover  traveling 
on  a  stock  train  to  look  after  his  cattle,  and  hav- 
ing a  free  pass  for  that  purpose. 

Idem,  627 

13.  Carefulness  and  fidelity  in  a  common  carrier 
and  his  servants  are  duties  essential  to  the  public 
security  and  cannot  be  abdicated. 

Idem,  627 

14.  A  failure  to  fulfill  these  duties  is  negligence. 

Idem,  627 

CERTIORARI. 

1.  A  writ  of  certiorari  may  issue  to  the  circuit 
court  to  bring  up  the  petition  for  habeas  corpus 
and  the  proceedings  and  adjudication  thereon  in 
that  court 

Ex  parte  Lange,  872 

2.  Petitions  in  such  proceedings,  when  presented 
In  this  court,  are  heard  in  the  first  place  e9  parte. 

Idem,  872 


Where  a  vessel  was  chartered  to  the  United 
States  at  an  agreed  sum  per  day,  the  war  risk  to 
be  borne  by  the  United  States,  the  marine  risk  by 
the  owners,  and  was  compelled  to  put  Into  a  for- 
eign port  for  repairs,  ana  there  the  captain  exe- 
cuted a  bottomry  bond,  binding  the  vessel  and 
cargo,  and  the  vessel  was  libeled  and  attached  at 
New  York  in  the  district  court,  on  such  bond,  and 
was  held  several  months,  by  the  marshal,  under 
such  proceedings;  held,  that  the  United  States  is 
not  liable  for  the  per  diem  compensation  for  the 
time  the  marshal  held  the  vessel. 

Goodwin  V.  United  States,  669 


See  Bills,  Notks  and  Checks^  6-9. 

COLLISION. 

1.  Fault  on  the  part  of  a  sailing  vessel  at  the 
moment  preceding  a  collision  does  not  absolve  a 
steamer  which  has  suflTered  herself  and  a  sailing 
vessel  to  get  In  such  dangerous  proximity  as  to 
cause  inevitable  alarm  and  confusion,  and  collision 
as  a  consequence. 

The  Lucille  v.  Respass,  247 

2.  A  schooner  meeting  a  sailing  vessel  is  bound 
to  keep  out  of  her  way,  and  to  allow  her  a  free  and 
unobstructed  passage. 

Idem,  247 

8.  If  the  sailing  vessel  does  not  change  her 
course  so  as  to  embarrass  the  steamer,  and  render 
it  difficult  for  her  to  avoid  a  collision,  the  steamer 
alone  is  answerable  for  the  damages  of  the  colli- 
sion. Idem,  247 
4.  Where  the  case  shows  nothing  to  justify  a 
steamer's  failure  to  keep  out  of  the  way  of  a 
schooner,  held  that  she  was  properly  condemned 
for  a  collision  with  the  schooner. 

The  Commerce  v.  Woodland,  465 

6.  When  both  the  lower  courts  have  agreed  in 
their  estimate  of  the  damages  for  a  collision,  this 
court  will  not  readily  set  aside  that  conclusion. 

Idem,  465 
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4  The  prima  facie  duty  of  avoiding  a  collision 
rests  upon  the  vessel  having  the  advantage  of  the 
wind.  » 

Merrill  V.  The  Mary  Eveline,  501 

7.  It  is,  however,  the  duty  of  the  other  vessel 
80  to  make  her  course  as  not  to  render  it  embar- 
rassing or  difficult  for  the  vessel  having  the  wind, 
to  do  her  duty. 

Idem,  601 

8.  Where  damages  from  a  collision  between  ves- 
sels are  to  be  equally  divided  (both  vessels  being 
in  fault),  the  sums  representing  the  damage  sus- 
tained by  each  must  be  added  and  the  aggregate 
divided  between  the  two. 

The  Sapphire,  etc.,  v.  Napoleon  III.,      814 

9.  This  rule  Is  applicable  only  where  it  appears 
that  both  vessels  have  been  injured.  If  one  In 
fault  has  sustained  no  Injury,  it  is  liable  for  half 
the  damages  sustained  by  the  other  although  that 
other  was  also  in  fault 

Idem,  814 

10.  Where  the  mandate  of  this  court  was  that 
the  damages  be  divided,  if  the  respondent  claimed 
damages  it  was  his  duty  to  assert  and  show  that 
his  vessel  had  been  injured,  and  he  cannot  make 
such  claim  for  the  first  time  in  this  court 

Idem,  814 

11.  In  the  Bast  river,  vessels  cannot  with  safety 
run  across  the  mouths  of  ferry  slips  in  going  to  or 
from  their  wharves,  but  they  should  occupy  as  near 
as  possible  the  middle  of  the  river,  and  if  obliged 
to  go  nearer  the  shore  in  order  to  avoid  other  ves- 
sels, they  must  run  at  such  a  slow  rate  'of  speed  as 
to  be  easily  stopped,  or  they  will  be  condemned  for 
fault  in  a  collision. 

The  Pavorita  v.  Union  Perry  Co.,  856 

12.  In  a  moment  of  sudden  danger  caused  bv 
the  misconduct  of  the  colliding  vessel,  the  law  will 
not  hold  the  pilot  of  the  injured  vessel  acting  in 
good  faith,  guilty  of  a  fault,  if  it  should  turn  out 
after  the  event  that  he  chose  the  wrong  means  to 
avoid  the  collision,  unless  his  seamanship  was 
clearly  unskillful. 

Idem,  856 

13.  Demurrage  allowed  for  detention  of  the  in- 
jured boat  while  undergoing  repairs. 

Idem,  856 

CONFISCATION. 

See  Damages,  2. 

1.  Under  the  confiscation  act  of  July  17,  1862, 
seizure  is  essential  to  confer  Jurisdiction,  but  the 
marshal's  return  that  he  had  attached  the  bond, 
mortgage  and  credit,  conclusively  establishes  that 
a  seizure  was  made,  and  that  the  subjects  of  the 
seizure  were  within  the  Jurisdiction  of  the  court 

Brown  v.  Kennedy.  193 

2.  In  a  collateral  proceeding  the  complainant  Is 
not  at  liberty  to  traverse  the  marshal's  return. 

Idem,  193 

8.  Where  the  marshal  returned  that  he  had  at- 
tached the  bond,  mortgage  and  credit  and  the  de- 
cree condemned  expressly  the  bond,  mortgage  and 
credit  the  debt  was  effectively  confiscated^ 

Idem,  193 

4.  Under  the  confiscation  act  of  July  17,  1862, 
and  the  Joint  resolution  of  the  same  date  explan- 
atory thereof,  only  the  life  estate  of  the  person  for 
whose  offense  the  land  had  been  seized  was  subject 
to  condemnation  and  sale. 

Day  V.  Mlcou,  860 

5.  Other  interests  in  the  land,  besides  those  of 
the  offender,  did  not  pass  to  the  purchaser  at  the 
sale,  and  they  remain  unaffected  by  the  decree  of 
condemnation  and  the  sale  thereunder. 

Idem,  860 

CONSIDERATION. 

See  CoNTUACTS,  18,  19. 
Dower,  2,  3. 

If  any  release  is  deemed  requisite  to  confirm  the 
title  of  lands  with  which  one  has  been  connected, 
although  by  a  proper  construction  of  the  law  he 
has  no  interest  in  tJiem  whatever,  still  such  release 
will  be  a  good  consideration  for  a  promise  or  for 
the  payment  of  money. 

Sykes  v.  Chadwick,  824 

CONSTITUTIONAL  LAW. 

See  CoBPORATiONS,  2,  3,  6. 
Bonds,  19,  20. 
Jurisdiction,  1. 
Railroads,  7. 

Taxus  and  Tax  Sales,  7,  8,  14,  17,  19,  20^ 
38,  41,  43,  46,  50-52. 

82,  83,  84,  85  V.  8. 
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1.  Congress  cannot,  by  authorization  or  ratlflca- 
tlon,  give  the  slightest  effect  to  a  state  law  or  Con- 
stitution in  conflict  with  the  Constitution  of  the 
United  States. 

Gunn  T.  Barry,  212 

2.  A  state  can  no  more  impair  an  existing  con- 
tract by  a  constitutional  provision,  than  by  a  leg- 
islative act.  Both  are  within  the  prohibition  of 
the  National  Constitution. 

Idem,  212 

3.  The  legal  remedies  for  the  enforcement  of  a 
contract,  which  belong  to  It  at  the  time  and  place 
where  it  is  made,  are  a  part  of  its  obligation. 

Idem,  212 

4.  A  provision  of  the  Constitution,  or  a  legisla- 
tive act  of  a  state  which  substantially  changes 
them,  is  utterly  void. 

Idem,  212 

5.  A  constitutional  provision  and  statute  of  a 
state  which  Increases  the  amount  of  property 
which  is  exempt  from  execution  are,  as  to  Judg- 
ments previously  recovered,  void. 

Idem,  212 

0.  A  state  act  depriving  defendants  for  past  mis- 
conduct, and  without  ludlclal  trial,  of  an  existing 
right,  is  subject  to  the  constitutional  inhibition 
against  the  passage  of  bills  of  attainder 

Pierce  v.  Carskadon,  276 

7.  A  statute  authorizing  Judgments  against  the 
sureties  in  an  appeal  bond  as  well  as  against  the 
appellants  In  case  of  affirmance  Is  constitutional. 

Beal  V.  New  Mexico,  202 

8.  A  territorial  legislature  having,  by  its  organ- 
ic act,  power  over  all  rightful  subjects  of  legisla- 
tion is  competent  to  pass  such  an  act 

Idem,  292 

9.  The  laws  which  exist  at  the  time  and  place  of 
making  a  contract,  and  where  It  is  to  oe  per- 
formed, affecting  Its  validity,  construction,  dis- 
charge and  enforcement,  enter  Into  and  form  a 
part  of  it. 

Walker  v.  Whitehead,  367 

10.  Validity  and  remedy,  are  both  parts  of  the 
obligation  and  are  guarantied  by  the  Constitution 
against  Impairment. 

Idem,  367 

11.  A  state  act  may  change  the  remedy,  pro- 
vided no  substantial  right  secured  by  the  contract 
Is  Impaired.  Whenever  such  a  result  Is  produced 
by  an  act,  to  that  extent  it  Is  void. 

Idem,  357 

12.  State  grant  of  exclusive  privilege  to  erect 
slaughter-houses  and  stock -yards  in  a  city,  guarded 
bv  proper  limitations,  is  a  police  regulation  for 
the  health  and  comfort  of  the  people  within  the 

Sower  of  the  state  legislatures,  unaffected  by  the 
onstltutlon  of  the  United  States. 

Butchers*  Ass*n  v.  Slaughter-House  Co.,  894 

13.  The  main  purpose  of  all  the  last  three 
Amendments  to  tne  U.  8.  Constitution  was  the 
freedom  of  the  African  race,  the  security  and  per- 
petuation of  that  freedom  and  their  protection 
from  the  oppression  of  the  white  men,  who  had 
formerly  held  them  In  slavery. 

Idem,  394 

14.  The  supreme  court  of  Illinois  having  decided 
that  females  are  not  eligible  to  practice  law  In  that 
state,  such  a  decision  violates  no  provision* of  the 
Federal  Constitution.  This  court  cannot  inquire  In- 
to the  propriety  of  the  rules  of  a  state  court  on 
that  subject. 

Bradwell  v.  Illinois,  442 

16.  An  ordinance  of  the  city  of  Mobile  requir- 
ing payment  for  a  license  to  transact  In  Mobile  a 
business  extending  beyond  the  limits  of  the  state 
of  Alabama  Is  repugnant  to  the  provision  of  the 
Constitution  vesting  In  the  Congress  of  the  United 
States  the  power  *'to  regulate  commerce  among  the 
several  states.*' 

Osborne  v.  Mobile,  470 

16.  The  clause  of  the  Federal  Constitution  which 
requires  full  faith  and  credit  to  be  given  In  each 
state  to  the  records  and  Judicial  proceedings  of 
everv  other  state  applies  to  th«  records  and  pro- 
ceedings of  courts  only  so  far  as  they  have  Juris- 
diction. 

B'd  of  Public  Works  v.  Columbia  Coll.,  687 

17.  A  state  statute  which  requires  that  each 
railwav  company  shall.  In  the  month  of  September, 
annually,  fix  Its  rates  for  the  transportation  of 
passengers  and  freights,  and  cause  a  printed  copy 
of  such  rates  to  be  put  up  and  remain  at  all  its 
stations  and  depots.  Is  not  a  regulation  of  com- 
merce but  a  police  regulation  and  Is  constitutional 
and  valid. 

Railroad  Co.  v.  Fuller,  710 

Wall.  15,  16,  17,  18. 


18.  Neither  the  Constitutional  provision  that 
full  faith  and  credit  shall  be  given  In  each  state  to 
the  public  acts,  records  and  Judicial  proceedings  of 
every  other  state,  nor  the  act  of  Congress  passed 
in  pursuance  thereof,  prevents  an  inquiry  Into  the 
Jurisdiction  of  the  court  by  which  a  Judgment  was 

Thompson  v.  Whitman,  897 

10.  The  usual  and  ordinary  legislation  of  the 
states,  regulating  or,  prohibiting  the  sale  of  In- 
toxicating liquors,  raises  no  question  under  the 
Constitution  of  the  United  States. 

Bartemeyer  v.  Iowa,  929 

20.  The  right  to  sell  Intoxicating  liquors  is  not 
one  of  the  privileges  and  immunities  of  the  citizens 
of  the  United  States  which  by  the  14th  Amend- 
ment to  the  U.  S.  Constitution  the  states  were  for- 
bidden to  abridge. 

Idem,  829 

CONTRACTS. 

See  BANKBcrrcT,  4. 
Bill  of  Lading,  2. 
Consideration. 

coxstitdtional  law,  2-4,  10,  11. 
Damages,  10. 

iNSUBANCB,   7-9. 

Landlobd  and  Tbnakt,  8. 

Lands,  20. 

QuESTio.NS  OF  Law  and  Fact,  1,  2. 

1.  To  ascertain  the  Intent  of  the  parties,  Is  the 
fundamental  rule  In  the  construction  of  agree- 
ments. 

Canal  Co.  v.  Hill,  64 

2.  The  state  of  things  and  surrounding  circum- 
stances in  which  an  agreement  Is  made,  will  be 
looked  at  for  the  purpose  of  ascertaining  what  Is 
its  true  subject-matter. 

Idem,  64 

3.  A  grant  of  a  right  to  draw  from  a  canal  so 
much  water  as  will  pass  through  an  aperture  of 
given  size  and  given  position  in  the  side  of  the 
canal,  construed. 

Idem,  64 

4.  When  a  contract  for  sale  of  land  Is  fully  exe- 
cuted by  a  conveyance  with  a  covenant  of  warranty 
and  the  payment  of  the  purchase  money,  the  reme- 
dy for  a  defect  of  title  Is  by  an  action  on  the  cov- 
enant 

Kimball  v.  West,  96 

6.  A  party  declining  to  pursue  that  remedy,  and 
applying  to  a  court  of  equltv  to  rescind  the  entire 
contract  must  show  verv  clearly  that  such  a  re- 
scission Is  necessary  to  the  ends  of  Justice. 

Idem.  95 

6.  If,  therefore,  on  or  before  the  final  hearing, 
the  vendor  makes  and  tenders  a  perfect  title,  no 
rescission  will  be  decreed,  unless  the  vendee  has 
suffered  great  loss  or  injury  by  the  delay ;  and  not 
then,  if  such  loss  or  Injury  c^n  be  fairly  compen- 
sated by  damages. 

Idem,  95 

7.  This  court  will  apply  to  contracts  made  by 
the  government,  the  same  construction  and  effect 
as  to  contracts  between  Individuals. 

United  States  v.  Smoot,  107 

8.  The  impossibility  which  releases  a  man  from 
the  obligation  to  perform  his  contract  must  be  real, 
and  not  a  mere  inconvenience. 

Idem,  107 

9.  While  such  an  impossibility  may  release  the 
party  from  performance,  it  does  not  stand  for  per- 
formance so  as  to  enable  the  party  to  sue  andf  re- 
cover as  if  he  had  performed. 

Idem,  107 

10.  When  a  contract  is  made  with  the  govern- 
ment for  the  future  delivery  of  personal  chattels, 
the  delivery  is  a  condition  precedent  to  payment, 
and  tender  of  the  same  is  a  condition  precedent  to 
a  recovery  of  damages. 

Idem,  107 

11.  The  action  of  the  Cavalry  Bureau  in  pre- 
scribing rules  for  the  inspection  of  horses,  will  not 
authorize  one  to  abandon  a  contract  to  furnish 
horses  and  enable  him  to  recover  against  the  gov- 
ernment the  profits  which  he  would  have  made,  if 
it  had  been  performed. 

Idem,  107 

12.  Where  by  an  agreement  with  a  city  one  had 
the  right  to  wharfage  for  ten  years,  and  at  the  ex- 
piration of  the  term  he  voluntarily  surrendered  his 
right  to  the  city,  he  has  no  claim  against  it  for  a 
diminution  of  his  wharf  charges  by  reason  of  the 
war 

Marshall  v.  Vicksburg,  121 

13.  Where  a  steamer  was  hired  to  the  United 
States  under  a  contract  that  the  United  SUtes 
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■hoQld  bear  the  war  risk  and  the  owners  the  ma- 
rine risk,  and  it  was  lost  by  a  peril  of  the  sea,  they 
had  no  canse  of  complaint  against  the  government 
Reybold  v.  United  SUtes,  57 

14.  An  agreement  which  by  the  statute  of  frauds 
is  not  good  and  valid  will  pass  no  title. 

Mahan  v.  United  States,  307 

15.  A  parol  contract  of  sale  without  delivery 
cannot  be  a  gift  where  the  contract  was  void  by 
the  statute  of  frauds. 

Idem,  307 

16.  ft  a  contract  when  made  was  valid  under  the 
constitution  and  laws  of  a  state,  as  they  had  been 
previously  expounded  bv  its  Judicial  tribunals,  and 
as  they  were  imderstood  at  the  time,  no  subsequent 
action  by  the  legislature  or  the  Judiciary  will  be 
regarded  by  this  court  as  establishing  Its  invalid- 
ity. 

Olcott  V.  Supervisors.  882 

17.  An  act  of  incorporation  and  a  land  grant  are 
contracts,  within  the  protection  of  the  Constitu- 
tion of  the  United  States. 

Davis  V.  Gray,  447 

18.  When  a  state  becomes  a  party  to  a  contract, 
the  same  rules  of  law  are  applied  t"-  it  as  to  pri- 
vate persons  under  like  circumstances. 

Idem,  447 

19.  A  promise  to  pay  in  confederate  notes,  In 
consideration  of  the  receipts  of  such  notes,  cannot 
be  considered  a  nudum  pactum  or  an  illegal  con- 
tract. 

Planters'  Bank  v.  Union  Bank.  473 

20.  Though  an  illegal  contract  will  not  be  exe- 
cuted, yet,  when  it  has  been  executed  by  the  par- 
ties themselves,  and  the  illegal  object  of  it  has 
been  accomplished,  the  money  or  thing  which  was 
the  price  of  it  may  be  a  legal  consideration  t)e- 
tween  the  parties  for  a  promise,  express  or  Im- 

?ilied,  and  the  court  will  not  unravel  the  transac- 
ion  to  discover  its  origin.  ^  ^ 

Idem.  473 

21.  The  measure  of  indebtedness  for  receipts,  or 
collections  for  plaintiflTs,  made  by  defendants  in 
confederate  currency  and  used  by  them  in  their 
general  business,  was  the  value  of  such  currency, 
at  the  date  of  demand  of  payment  made  by  plain- 
tiflTs. and  not  at  the  date  when  such  currency  was 
received  and  used  by  the  defendants. 

Idem.  473 

22.  What  one  party  to  a  contract  understands  or 
believes  is  not  to  govern  its  construction,  unless 
such  undentanding  or  belief  was  induced  by  the 
conduct  or  declaration  of  the  other  party. 

Bank  v.  Kennedy,  554 

28.  Where  one  contracted  with  the  United 
States  to  furnish  100,000  muskets  and  the  con- 
tract was  confirmed  to  the  extait  of  20,000  mus- 
kets only,  and  the  claimant  accepted  such  modifi- 
cation, and  executed  the  new  contract,  he  cannot 
claim  damages  for  a  breach  of  the  prior  contract 
which  had  been  thus  voluntarily  modified  and  sur- 
rendered. 

Mason  v.  United  States,  664 

24.  That  the  United  States  proposed  to  annul 
the  old  contract,  if  the  claimant  refused  to  accept 
the  modification,  Is  insufficient  to  establish  a 
charge  of  duress. 

Idem,  564 

25.  Acceptance  from  the  government,  of  a 
smaller  sum  than  the  one  claimed,  does  not  leave 
the  government  liable  to  further  claim  on  the 
ground  of  duress,  if  the  acceptance  was  without 
mtimldatlon  and  with  a  full  knowledge  of  all  the 
circumstances,  even  if  the  claimant  was  induced 
from  the  want  of  money  to  accept  the  smaller  sum 
in  full. 

Idem,  564 

26.  An  offer  to  sell  at  a  fixed  price,  may  be  re- 
voked at  any  time  prior  to  the  acceptance  of  the 
oflTer.  unless  there  is  an  express  agreement  on  good 
consideration  to  accept  within  a  certain  time. 

Stitt  V.  Huidekoper,  644 

27.  Where  the  government  requested  a  change 
for  its  t)enefit  in  the  structure  of  arms  to  be  manu- 
factured for  it :  held,  that  this  request  Implied  such 
an  extension  of  time  as  was  necessary  to  make  such 
change,  and  the  government  must  be  bound  to  give 
such  extension  as  an  individual  would  have  been. 

Manufacturing  Co.  v.  United  States,        715 

28.  Contracts  relating  to  slaves,  valid  when 
made,  were  not  impaired  by  the  thirteenth  Amend- 
ment to  the  Constitution. 

Boyce  v.  Tabb,  757 

29.  Government  contract  for  transportation, 
construed. 

Shrewsbury  ▼.  United  Statea.  850 
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CORPORATIONS. 

See  BoNOS^  8,  15-21. 

COJfTBACT,  16. 
FiSHEBY,  3,  4. 

Practice,  8. 

Railboads,  passim, 

Receiveb.  passim. 

Taxes  and  Tax  Sales,  27,  28. 

1.  The  power  to  alter,  modify  or  repeal  an  act  of 
Incorporation,  may  be  reserved  to  the  state  bj  a 
general  law  applicable  to  all  acts  of  incorporation, 
in  which  case  the  power  may  be  exercised  when- 
ever the  charter  was  granted  subsequent  to  the 
passage  of  the  general  law. 

Miller  V.  New  York,  08 

2.  Where  such  power  is  reserved  in  the  charter, 
its  subsequent  exercise  is  not  an  act  within  the 
prohibition  of  the  Constitution. 

Idem,  08 

3.  The  reservation  is  equally  valid  and  effectual 
whether  it  exists  in  the  constitution  of  the  state, 
or  in  a  prior  general  law. 

Idem,  08 

4.  Where  there  is  a  general  law  authorizing  the 
legislature  to  alter,  amend  or  repeal  all  charters, 
charters  subsequently  granted  stand  just  as  the/ 
would  if  that  reservation  of  the  power  to  amend, 
alter  or  repeal  the  same  had  been  incorporated  in- 
to each  charter. 

Holyoke  Co.  v.  Lyman,  183 

5.  Where  the  corporate  authorities  of  a  city  had 
authoritv  under  Its  charter  to  order  the  destruc- 
tion of  liquors  and  to  give  the  pledge  of  the  city 
for  pavment  for  them,  the  city  is  responsible  for 
the  value  of  the  liquors  destroyed  under  that  order. 

Richmond  v.  Smith,  200 

6.  A  state,  under  a  general  law  in  existence 
when  the  charter  of  a  corporation  was  granted, 
authorizing  it  to  alter,  amend  or  repeal  charters, 
may  subject  the  corporation  to  taxation  from 
which  it  was  previously  exempt 

Charleston  v.  Branch,  193 

Tomlinson  v.  Jessup,  204 

7.  The  directors  of  a  company  are  incompetent 
to  release  an  original  subscriber  to  its  capital 
stock,  or  to  make  any  arrangement  with  him  by 
which  the  company,  its  creditors,  or  the  state  shall 
lose  all  of  the  benefit  of  his  subscription. 

Putnam  v.  R.  Co.  301 

8.  The  principle  is  not  applicable  to  a  condition 
allowing  a  transfer  of  the  stock  originally  sab- 
scribed,  to  another  party  on  his  subscribing,  where 
no  capital  is  lost  by  the  transfer. 

Idem.  361 

9.  In  such  case  if  the  transfer  Is  made,  the  or- 
iginal subscriber  is  not  liable  to  creditors  for  the 
amount  of  the  stock  thus  transferred. 

Idem.  861 

10.  Where  a  charter  of  a  bank  provided  that  the 
notes  of  the  bank  should  be  taken  in  paym^it  of 
taxes  and  all  other  debts  due  the  state,  every  man 
who  received  them  had  a  right  to  rely  upon  this 
obligation.  If  the  state  intended  to  terminate  it, 
it  was  boimd  to  do  so  openly,  and  in  language  not 
to  be  misunderstood. 

State,  ex  rel.,  v.  Stoll,  650 

11.  .The  provisions  of  a  special  charter  or  a  spe- 
cial authority  derived  from  the  legislature  are  not 
affected  by  general  legislation  on  the  subject. 

Idem,  650 

12.  Capital  stock  or  shares  of  a  corporation  con- 
stitute a  trust  fund  for  the  benefit  of  the  general 
treasury  of  the  corporation,  and  this  trust  cannot 
be  defeated  by  a  simulated  payment  of  the  stock 
subscription,  nor  by  any  device  short  of  an  actual 
payment  in  good  faith. 

Sawyer  v.  Hoag,  731 

13.  A  stockholder  indebted  to  an  insolvent  cor- 
poration for  unpaid  shares  cannot  set  off  against 
this  trust  fund  for  creditors,  a  debt  due  him  by  the 
corporation.  The  fund  arising  from  such  unpaid 
shares  must  be  equally  divided  among  all  the  cred- 
itors. 

Idem,  781 

14.  Directors  of  a  corporation  cannot  increase 
its  capital  stock  beyond  the  limit  fixed  by  its  char- 
ter, nor  can  they  do  so  without  the  consent  of  the 
stockholders. 

Railway  Co.  v.  Allerton,  902 

16.  A  stockholder  may  bring  a  suit  when  a  cor- 
poration refuses ;  but  such  a  suit  can  only  be  main- 
tained on  the  ground  that  the  rights  of  the  cor- 
poration are  involved  and  the  corporation  must  be 
made  a  party  d^endant,  or  a  court  of  equity  wHI 
not  take  cognizance  of  the  bill. 

Davenport  t.  Dows,  988 

82,  83,  84,  85  v.  8. 
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COSTS. 

Costs  in  admiralty  are  entirely  under  the  con- 
trol of  the  court ;  they  generally  follow  the  decree, 
but  circumstances  of  equity,  of  hardship,  of  op- 
pression, or  of  n^llgence  induce  the  court  to  de- 
part from  that  rule  In  a  great  variety  of  cases. 

The  Sapphire  v.  Napoleon  III^  814 

OOUKSEI.  FEES. 

See  Daicaobs,  1,  8. 
COURT  OF  CUklMB. 

See  Appeal  and  Ebrob^  85. 
COUBTS,  1-8. 
Jurisdiction,  12,  20,  89. 
Mandamds.  8. 
Pardons^  2. 

COURTS. 

See  Injunction. 
Practice,  4,  6,  9. 
Territorial  Courts,  1,  2. 

1.  The  court  of  claims  has  power  to  reyoke  an 
order  for  the  allowance  of  an  appeal  to  this  court, 
while  the  record  remains  in  the  court  of  claims. 

Ex  parte  Boberts,  131 

2.  After  such  revocaticm,  the  court  of  claims  has 
power  to  hear,  entertain  and  decide  a  motion  for 
new  trial. 

Idem,  131 

8.  British  subjects  may,  under  the  act  of  Con- 
gress of  July  27th,  1868,  prosecute  claims  against 
the  United  States  in  the  court  of  claims. 

Carlisle  ▼.  United  States,  426 

COVENANTS. 

See  Bankbuptct.  5. 
Contracts^  8. 

1.  A  covenant  to  convey,  passes  by  descent  to 
the  heir  at  law. 

Pront  V.  Boby,  68 

2.  Where  the  covenant  is  to  convey  whenever 
the  purchase  money  should  be  paid,  the  conveyance 
may  be  demanded  at  any  time  on  such  payment. 

Idem,  58 

CREDITORS. 

See  Bankbuptct,  7,  8,  19. 
CRIMINAIi  IJiW. 

See  Habeas  Corpus,  1. 
Treason,  1,  2. 

1.  Where  a  statute  defining  an  offense  contains 
an  exception,  which  is  so  Incorporated  with  the 
language  defining  the  offense  that  the  oflTense  can- 
not be  accurately  described  if  the  execution  Is 
omitted,  an  indictment  founded  upon  the  statute 
must  allege  enough  to  show  that  the  accused  Is 
not  within  the  exception. 

United  States  v.  Cook,  538 

2.  Where  the  exception  is  not  incorporated  with 
the  clause  defining  the  oflTense,  nor  connected  with 
it  by  words  of  reference,  as  it  is  not  a  constituent 
part  of  the  offense,  it  is  a  matter  of  defense  and 
must  be  pleaded  or  given  in  evidence  by  the  ac- 
cused. Idem,  538 

8.  Where  the  intent  is  the  essence  of  the  crime 
and  is  not  found,  no  judgment  can  be  entered  on 
the  special  verdict 

United  States  v.  Buzzo,  812 

4.  Where  a  prisoner  shows  that  he  is  held  under 
a  judgment  of  a  Federal  court,  made  without  au* 
thori^r  of  law,  the  Supreme  Court  will,  by  writs  of 
habeas  corpus  and  certiorari,  look  into  the  record 
so  far  as  to  ascertain  that  fact,  and  if  found  to  be 
so,  will  discharge  the  prisoner. 

Ex  parte  Lange,  872 

5.  In  both  criminal  and  civil  cases,  the  judg- 
ments, orders  and  decrees  of  the  courts  of  this 
country  are  under  their  control  during  the  term 
at  which  they  are  made ;  so  that  they  may  be  set 
aside  or  modified  as  law  and  justice  may  require. 

Idem,  872 

6.  But  this  power  cannot  be  so  used  as  to  violate 
the  common  law  and  constitutional  right  that  no 
man  shall  be  twice  punished  by  judlciaT  judgments 
for  the  same  offense. 

Idem.  872 

7.  Where  the  judgment  of  the  court  has  been  so 
executed  as  to  be  a  full  satisfaction  of  one  of  the 
alternative  penalties  of  the  law,  the  power  of  the 
court  as  to  that  offense  is  at  an  end,  and  a  second 

Wall.  15,  16,  17,  18. 


judgment  on  tSe  tfame  verdict  Is  void  for  want  ot 
power,  and  it  affords  no  authority  to  hold  the  par- 
ty a  prisoner,  and  he  must  be  discharged. 

.    Idem,  872 

DAMAGES. 

See  Collision,  5,  8-10,  13. 
roNTBACTS,  5,  9,  10,  20. 
Duties,  4. 
Interest,  4. 

1.  Interest  may  be  allowed,  but  counsel  fees  can- 
not be,  as  damages  covered  by  an  injunction  bond. 

Oelrichs  v.  Spain,  48 

2.  Where  proceedings  to  confiscate  property  un- 
der the  act  of  Julv  17,  1862,  were  ineffectual  so 
that  the  title  of  the  owner  was  not  devested,  he 
can  only  recover  nominal  damages. 

Pelham  v.  Way,  55 

3.  Counsel  fees  cannot  be  allowed  as  damages. 

Flanders  v.  Tweed,  208 

U.  S.  V.  The  Neustra  Sefiora  de  Regla,      596 
Philip  V.  Nock,  679 

4.  Plaintiff  cannot  recover  damages  for  the  de- 
tention of  money  due  to  him  beyona  what  the  law 
allows  as  interest. 

Ins.  Co.  V.  Piagglo,  858 

5.  In  on  action  to  recover  damages  for  the  in- 
fringement of  a  patent,  the  measure  of  the  dam- 
ages to  be  recovered  is  **the  actual  damages  sns- 
toined  by  the  plaintiff." 

Phllp  V.  Nock,  670 

6.  Where  the  plaintiff  has  sought  his  profit  in 
the  form  of  the  royalty  paid  by  his  licensees,  and 
there  are  no  peculiar  circumstances  in  the  case,  the 
amount  to  be  recovered  will  be  regulated  by  that 
standard. 

Idem,  679 

7.  If  that  test  cannot  be  applied,  he  will  be  en- 
titled to  an  amount  which  win  compensate  him  for 
the  injury  to  which  he  has  been  subjected  by  the 
piracy.  Idem,  679 

8.  where  the  infringement  is  confined  to  a  part 
of  the  thing  sold,  the  recovery  must  be  limited  ac- 
cordingly. 

Idem,  670 

9.  The  plaintiff  must  show  his  damages  by  evi- 
dence. They  must  not  be  left  to  conjecture  by  the 
jury.  Idem,  679 

10.  Where  a  claimant  was  ready  and  offered  to 
deliver  within  a  reasonable  time  under  the  con- 
tract, articles  agreed  to  be  manufactured  for  the 
government,  he  Is  entitled  to  such  damages  as  he 
sustained  by  the  refusal  of  the  government  to  re- 
ceive and  pay  for  them. 

Manufacturing  Co.  v.  United  States,        715 

DECREES  AND  XUDGBffENTS. 

See  Actions,  8. 

Constitutional  Law,  16,  18. 
Cbiminal  Law,  8-7. 
Judicial  Sales. 
Pbacticb,  1,  2,  7.  10,  12. 

1.  A  decree  in  a  state  court  that  an  Injunction 
of  the  court  l>eIow  be  dissolved,  which  left  the 
whole  case  to  be  disposed  of  upon  Its  merits.  Is  not 
final. 

Moses  V.  Mobile,  176 

2.  A  final  Judgment  or  decree  of  this  court  is 
conclusive  upon  the  parties,  and  it  cannot  be  re- 
examined at  a  subsequent  team,  except  In  cases 
of  fraud. 

Magwlre  v.  Tyler,  576 

3.  A  judgment  on  a  note  or  contract  merges  the 
note  or  contract,  and  no  other  suit  can  be  main- 
tained on  the  same  instrument. 

Bldred  v.  Bank,  685 

4.  Such  a  judgment,  when  bindinj;  personally, 
can  be  introduced  in  evidence  and  relied  ui>on  as  a 
bar  to  a  second  suit  on  the  note. 

Idem,  685 

5.  When  a  defendant  has  filed  a  plea  to  the  mer- 
its and  afterwards  withdraws  his  plea,  that  does 
not  withdraw  his  appearance,  ana  he  is  still  in 
court  so  as  to  be  booad  personally  by  a  judgment 
rendered  against  him  In  the  action. 

Idem,  685 

6.  A  personal  judgment  rendered  in  one  state  . 
against  several  parties  jointly,  upon  service  of 
process  on  some  of  them,  and  upon  publication 
against  the  others,  is  not  evidence  outside  of  the 
state  where  rendered,  of  any  personal  liability  of 
the  parties  proceeded  against  by  publication. 

Board  Public  Works  v.  Columbia  Coll.,    687 

7.  No  greater  effect  can  be  given  to  any  jud^ 


General  Indbil 


ment  of  a  court  of  the  state  In  another  state  than 
Is  giyen  to  It  where  rendered. ' 

Board  Public  Works  t.  Columbia  Coll.,  687 

8.  Where  the  question  was  wholly  one  of  weight 
of  eyidence,  Judgment  affirmed. 

Harrell  v.  BealU  692 

9.  By  stipulation  between  the  parties,  decree  of 
the  circuit  court  reversed. 

Woodman  Co.  y.  Guild,  743 

10.  Adecreeof  an  appellate  state  court  reversing 
a  decree  of  the  inferior  state  court  and  remanding 
Uie  case  to  it  for  further  proceedings,  is  not  a 
llnal  decree^ 

Moore  v.  Bobbins,  758 

11.  A  state  Judgment  reversing  the  judgment  of 
an  inferior  court  and  remanding  the  cause  for 
further  proceedings  is  not  a  final  judgment. 

St.  Clair  Co.  v.  Lovingston,  818 

&2.  The.  record  of  a  judgment  rendei%d  in  an- 
other state  may  be  contradicted  as  to  the  facts 
necessary  to  give  the  court  jurisdiction ;  and  if  it 
be  shown  that  such  facts  did  not  exist,  the  record 
will  be  a  nullity,  notwithstanding  it  may  recite 
that  they  did  exist. 

Thompson  v.  Whitman,  897 

18.  Want  of  jurisdiction  may  be  shown  either  as 
to  the  subject-matter  or  the  person,  or,  in  proceed- 
ings in  rem,  as  to  the  thing. 

Idem«  897 


See  BviDBNCB^  18. 

DEPOSITIONS. 

8ae  Appeal  and  Brbob.  88,  84. 
Btidbmcb^  6,  22,  29. 

DEVISZL 

See  WiLL^  1. 

DIVISION  OF  OPINION. 

This  court  will  not  decide  a  question  certified 
on  division  of  opinion  between  judges  of  the  cir- 
cuit court,  where  the  decision  would  avail  nothing.- 
U.  8.  y.  Buzzo,  812 

DOWEB. 

1.  The  right  of  dower  of  a  married  woman  is  a 
valuable  interest,  which  she  cannot  be  compelled 
to  resign,  and  which  the  law  protects  from  the  con- 
trol of  her  husband. 

Sykes  y.  Chadwick,  824 

2.  Her  release  of  her  right  of  dower  is  a  good 
consideration  for  a  separate  provision  for  her 
benefit,  or  of  a  promise  to  pay  money  to  her  sepa- 
rate use. 

Idem,  824 

8.  A  promissory  note  given  to  her  by  her  hus- 
band and  another  person  in  consideration  of  the 
release  of  her  right  of  dower  in  lands,  which  they 
wished  to  sell,  is  valid,  la  her  separate  property, 
and. she  can  sue  on  It. 

Idem,  824 

DURESS. 

See  CONTBACTS,  28,  24. 
Duties. 

1.  Under  the  act  of  June  30,  1864,  no  notice  to 
the  importer  is  required  of  the  collector's  decision 
as  to  the  rate  and  amount  of  duties  to  be  paid  on 
goods. 

Westray  v.  United  States,  763 

2.  The  decision  of  the  collector  Is  final  unless  the 
Importer  within  ten  days  therefrom  give  notice  of 
his  objection  thereto,  and  appeal  to  the  Secretary 
of  the  Treasury  within  thirty  days. 

Idem,  763 

8.  Where  no  such  notice  was  given,  and  no  ap- 
peal taken,  the  circuit  court  did  right  in  refusing 
to  receive  evidence  that  the  goods  were  of  a  differ- 
ent grade  and  subject  to  less  duty  than  as  decided 
by  the  collector. 

Idea.  763 

4.  Amount  recoverable  on  importer's  bond. 

Idem,  763 

EJECTBffENT. 

See  BSTOPPEL,  8-6. 

BVIDBNCB,  32. 

1.  In  an  action  of  ejectment  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his  own 
title ;  the  weakness  of  his  adversary's  cannot  avail 
him. 

MeNitt  y.  Tucaei^  841 

980 


EQUITY. 

See  Appbal  akd  Bbbo)!,  41» 
Bonds,  4. 
contuacts,  4,  6. 
cobpobation,  16. 
JuBisDiCTiON,  2,  8,  26.  26)i 
Limitations,  6-9,  16-17. 
Pabtibs,  2-8. 
Sbt-Off,  2. 
Tbust  and  Tbustebs,  8. 

USUBT,  1,  2. 

1.  Where  a  court  of  equity  ordered  an  Issue  to  be 
tried  by  a  jury  It  may  set  aside  the  verdict  and 
award  a  new  trial,  or  at  the  hearing  may  diore- 
gard  the  verdict. 

Prout  v.  Iloby,  68 

2.  Equity  never  lends  its  aid  to  enforce  a  for- 
feiture  or  penalty,  or  anything  In  the  nature  of 
either 

'  Marshall  v.  Vicksburg,  121 

3.  When  full  and  adequate  relief  can  be  obtained 
In  a  suit  at  law,  a  suit  In  equity  cannot  be  main- 
tained. 

Grand  Chute  v.  Winegar,  174 

4.  Where  the  defense  at  law  to  suit  brought  on 
municipal  bonds  Is  perfect  and  complete,  the 
municipality  cannot  maintain  a  suit  in  equity  to 
enJoin  their  collection  and  to  obtain  their  cancel- 
ation. Idem,  174 

6.  There  exists  no  cloud  upon  the  title  which 
justifies  the  interference  of  a  court  of  equity,  where 
the  proceedings  which  it  is  alleged  create  such 
cloud  are  void  upon  their  face. 

Hannewinkle  v.  Georgetown,  231 

0.  Aiflrmative  relief  will  not  be  granted  in  equi- 
ty upon  the  ground  of  fraud  unless  it  is  alleged  In 
the  bill. 

Voorhees  v.  Bonesteel,  268 

ESTOPPEIi. 

1.  A  verdict  without  a  judgment  Is  of  no  va- 
lidity, either  as  an  estoppel  or  as  evidence. 

Smith  V.  McCooi,  824 

2.  A  special  verdict  is  not  an  estoppel  as  to,  nor 
evidence  of,  facts  found  in  it. 

Idem,  824 

3.  An  equitable  estoppel  is  not  available  In  an 
action  of  ejectment  where  the  title  is  in  issue. 

Branson  v.  Wirth.  666 

4.  If  one  person  is  induced  to  do  an  act  prejudi- 
cial to  himself  in  consequence  of  the  acts  or  dec- 
larations of  another,  on  which  he  had  a  right  to 
rely,  equity  will  en/oin  the  latter  from  asserting 
his  legal  rights  against  the  tenor  of  such  acts  or 
declarations.  Idem,  660 

6.  No  one  can  set  up  an  estoppel  against  his 
own  grant. 

Idem,  666 

6.  In  order  to  constitute  an  equitable  estoppel, 
such  as  will  prevent  a  party  from  asserting  nls 
legal  rights  to  property,  there  must  be  some  in- 
tended deception  in  the  conduct  or  declaration  of 
the  parties  to  the  estoppel,  or  such  gross  negli- 

?:ence  on  his  part,  as  to  amount  to  constructive 
raud.  ^ 

Henshaw  v.  Blssell,  836 

EVIDENCE. 

See  Appbal  and  Bbbob>  42,  43,  46. 
Damaqbs,  9. 

Dbcbees  and  Judgments,  4,  6,  6. 
Duties,  8. 
I^NDS,  2,  10,  16. 
Limitations,  4. 
mobtuaqes,  1,  2. 
Patent  Kiohts,  11. 

1.  A  record  from  a  state  court  finding  the  Ille- 
gitimacy of  a  son  is  not  evidence  In  another  suit 
to  disprove  the  marriage  of  the  mother,  or  show 
the  illegitimacy  of  her  other  children. 

Kearney  v.  Denn,  41 

2.  Where  a  county  school  commissioner  In  Mis- 
souri kept  In  a  book  a  record  of  his  transactions  in 
selling  tlie  school  lands  in  the  county,  which  was 
deposited  and  preserved  In  the  county  clerk's  office, 
it  Is  proper  evidence  of  his  official  acts. 

Iledrick  V.  Hughes,  62 

3.  If  a  township  plat  be  lost  or  destroyed  it  may 
be  proved  by  a  copy. 

Idem,  62 

4.  When  evidence  tending  to  show  the  Insanity 
of  a  grantor  and  other  evidence  tending  to  show 
bis  sanity  has  been  given,  a  medical  expert  cannot 
be  asked  his  opinion  respecting  that  person's  san- 

82,  83,  84.  86  U.  8. 
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Ity  or  insanity,  from  the  facts  and  symptoms  de- 
tailed In  the  evidence. 

Dexter  v.  Hall,  73 

5.  Such  a  witness  may  be  asked  his  opinion  upon 
a  ease  hypothetically  stated,  or  upon  a  case  where 
the  facts  are  certain  and  found ;  but  he  will  not 
be  allowed  to  determine  from  the  evidence  what  the 
facts  arc  and  to  give  his  opinion  upon  them. 

Idem,  73 

6.  Where  a  deposition  was  not  talcen  in  conform- 
ity with  ali  the  regulations  of  the  act  of  Congress, 
a  party  may  wai^e  such  objections,  and  if  he  does, 
he  cannot  afterwards  avail  bimseii  of  them. 

Shutte  V.  Thompson,  123 

7.  Objections  to  the  competency  of  a  witness 
must  be  made  at  the  time  of  taking  his  deposition. 
If  the  party  objecting  attended;  and  if  he  does 
not  then  ooject,  he  will  be  presumed  to  have 
waived  objection. 

Idem.  123 

8.  Reputation  to  establish  a  particular  fact  not 
of  a  public  nature  is  not  generally  admissible,  al- 
though where  the  existence  of  the  fact  has  been 

?)roved  aliunde,   reputation  is  sometimes   received 
0  explain  it. 

Idem,  123 

9.  A  tax  deed  for  lands,  which  is  void  for  want 
of  compliance  with  the  statute,  is  not  admissible 
In  evidence. 

Idem,  123 

10.  Where  goods  are  attached  by  a  creditor  and 
a  third  person  claims  title,  evidence  that  the  debtor 
had  owned  the  goods,  and  that  in  his  absence' his 
clerks  without  authority  and  in  fraudulent  combi- 
nation with  such  third  person  had  made  a  sale  of 
them  to  him,  is  proper  in  an  action  to  recover  the 
goods,  brought  by  such  third  person. 

Deitsch  V.  Wiggins,  228 

11.  The  attachment  is  also  evidence  In  connec- 
tion with  the  proof  of  the  unauthorized  and  fraud- 
ulent sale. 

Idem,  228 

12.  Where  the  language  of  a  letter  is  neither 
ambiguous  nor  technical,  no  usage  can  be  proved 
to  discover  its  meaning. 

Partridge  v.  Ins.  Co.  220 

18.  Parol  evidence  of  an  oral  agreement  alleged 
to  have  been  made  at  the  time  of  making  or  in- 
dorsing of  a  bill  or  note  cannot  be  permitted  to 
vary,  qualify  or  contradict,  to  add  to  or  take  from 
the  absolute  terms  of  the  bill  or  note. 

Bpecht  V.  Howard,  554 

14.  Conversation  occurring  during  the  negotia- 
tion of  a  loan  or  other  transaction,  and  the  instru- 
ment given  or  received,  are  competent  evidence  to 
•how  the  nature  of  the  transaction  and  the  parties 
for  whose  benefit  it  was  made,  where  that  fact  is 
material. 

Bank  v.  Kennedy,  554 

15.  When  papers  or  documents  are  introduced 
collaterally  In  uie  trial  of  the  cause,  the  purpose 
and  object  for  which  they  were  made  and  the  rea- 
son why  they  were  in  a  particular  form,  may  be  ex- 
plained by  parol  evidence. 

Idem,  554 

16.  The  purpose  or  policy  of  an  act  mav  be 
stated  by  a  witness  who  was  present  and  cognizant 
of  the  whole  transaction ;  as  whether  the  delivery 
of  money  by  one  to  another  was  by  way  of  payment 
or  otherwise. 

Idem,  554 

17.  The  recitals  of  public  acts  are  evidence  of 
the  facts  recited,  but  in  private  acts,  they  are  not 
evidence  except  against  the  parties  who  procure 
them. 

Branson  v.  Wirth,  666 

18.  In  North  Carolina,  where  a  deed  never  has 
been  registered,  and  the  registration  of  a  copy  is 
nnauthorized,  a  certified  copy  of  a  registered  copy 
is  not  evidence. 

Olcott  V.  Bvnum,  570 

19.  The  rule  of  presumption  to  be  applied  to 
proclamations  of  the  President  is.  that  they  had  a 
valid  existence  on  the  day  of  their  date,  and  no 
inquiry  is  permitted  upon  the  subject.  Publica- 
tion, If  necessary,  is  presumed. 

Lapeyre  v.  U.  S.,  606 

20.  Parol  evidence  to  show  that  all  the  parties 
understood  the  transaction,  from  its  commence- 
ment to  its  final  consummation,  is  inadmissible  to 
explain  and  qualify  what  is  in  writing. 

Bailey  v.  Railroad  Co.,  611 

21.  Such  evidence  may  be  admitted  for  the  pur- 
pose of  connecting  the  several  written  Instruments 
and  of  showing  that  they  are  all  parts  of  one  trans- 
action. 

Idem.  611 

Wall.  15,  16,  17,  18. 


22.  Several  writings  executed  between  the  same 
parties,  substantially  at  the  same  time  relating  to 
the  same  subject-matter,  may  be  read  in  evidence 
together  as  forming  parts  of  one  transaction,  al- 
though they  do  not  In  terms  refer  to  each  other,  if 
in  point  of  fact  they  are  parts  of  a  single  transac- 
tion. 

Idem,  611 

23.  A  witness  who  testifies  to  an  affirmative  is 
entitled  to  credit  in  preference  to  one  who  testifies 
to  a  negative,  because  the  latter  may  have  forgot- 
ten what  actually  occurred,  while  it  is  Impossible 
to  remember  what  never  existed. 

Stttt  V.  Huidekoper,  644 


24.  One  cannot  make  good  by  parol  evidence, 
even  as  between  persons  not  parnes  to  the  suit,  a 
contract  which  the  law  requires  to  be  in  writing 


to  make  it  valid. 

Idem,  644 

25.  The  documents  a  vessel  carries  furnish  the 
only  evidence  of  her  nationality. 

Murray  v.  U.  S.,  682 

26.  Preliminary  proof  of  death  and  of  the  justice 
of  the  claim  of  the  assured,  made  on  blanks  fur- 
nished by  the  insurers,  and  filed  up  in  the  presence 
of  their  agent,  is  evidence  of  the  justice  of  the 
claim  sufficient  to  go  to  the  jury. 

liife  Ins.  Co.  V.  Francisco,  698 

27.  Depositions  taken  on  an  adjourned  day  in 
pursuance  of  notice,  though  in  the  absence  of  the 
opposite  party,  are  admissible  in  evidence. 

Knode  v.  Williamson,  670 

28.  Witnesses  may  he  asked  if  they  knew  the 

? general  "reputation"  of  another  witness  for  truth ; 
nstead  of  being  asked  whether  they  knew  his  gen- 
eral "character^*  when  called  to  impeach  him. 

Idem,  670 

29.  Where  there  was  a  material  defect  In  the  no- 
tice given  of  the  taking  of  a  deposition,  which  was 
not  waived  by  any  attendance  before  the  commis- 
sioner, it  cannot  be  received  In  evidence. 

Idem.  670 

80.  To  establish  fraud,  it  Is  not  necessary  to 
prove  it  by  direct  and  positive  evidence.  Circum- 
stantial evidence  is  sufficient,  and  in  most  cases 
is  the  only  proof  that  can  l>e  adduced. 

Rea  V.  Missouri,  707 

81.  Where  two  persons  are  charged  with  fraud 
In  the  purchase  of  goods,  statemenu  made  by  one 
of  them  in  the  absence  of  the  other,  which  were 
afterwards  assented  to  by  the  latter,  are  competent 
evidence. 

Idem,  707 

32.  In  an  action  of  ejectment,  a  letter  of  plain- 
tiff's grantor,  written  to  the  ancestor  of  defendant, 
is  not  competent  evidence  to  show  that  the  ances- 
tor entered  into  possession  under  the  license  of 
f plaintiff's  grantor,  without  some  evidence  that  such 
etter  was  received  or  acted  on  about  the  time  of 
such  entry  by  the  ancestor;  and  the  date  of  the 
letter,  though  near  the  time  of  the  entry,  is  not 
sufficient  evidence  of  that  fact  to  justify  its  admis- 
sion. 

Smith  V.  Shoemaker,  717 

83.  A  letter  of  defendant  showing  that  the  draft 

on  which  the  suit  was  brought  against  him  was 

drawn  by  him  on  his  own  account  was  proper  to 

be  received  in  evidence. 

Mulhall  V.  Keenan,  808 

34.  Where  a  letter  of  credit  authorized  defend- 
ant to  "draw  drafts  when  there  was  sufficient  mar- 
gin," evidence  to  show  that  there  was  not  such 
margin  as  conformed  to  the  requirement  of  the 
letter  of  credit  is  admissible. 

Idem,  808 

35.  Defendant's  own  books  are  not  admissible 
to  show  that  certain  cattle  had  been  forwarded  to 
the  consignees  on  account  of  another  person. 

Idem,  808 

36.  Entries  made  by  private  parties  are  not  ad- 
missible in  evidence,  unless  they  were  made  con- 
temporaneously with  the  facts  to  which  they  re- 
late, by  parties  having  personal  knowledge  or  the 
facts,  and  are  corroborated  by  their  testimony,  if 
living  and  accessible,  or  by  proof  of  their  hand- 
writmg,  if  dead  or  insane,  or  beyond  reach. 

Chaffee  v.  U.  S.,  908 

37.  Certificate  lK>oks  of  canal  collectors  when  not 
admissible. 

Idem,  <  908 

EXCEPTIONS. 

See  Appeal  and  Bbbob,  Pbactici  on,  4. 

EXECUTORS. 

See  AoMi:<iSTSATOBS  and  Bxecutou. 
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Qenebal  Index. 


1.  Tbe  right  of  fishery,  as  well  as  the  right  to 
use  the  water  of  a  stream  for  mill  purposes,  Is  the 
subject  of  private  ownership,  and  both  are  vested 
rights,  and  entitled  to  public  protection,  and  sub- 
ject to  legislative  regulation  and  control. 

Holyoke  Co.  v.  Lyman,  133 

2.  All  persons  in  Massachusetts,  who  build  a 
dam  for  mill  purposes,  on  a  stream  annually  fre- 
quented by  fish,  do  it  under  an  implied  obligation 
to  keep  open  sufficient  fish  ways  for  the  passage  of 
fish  at  the  proper  season,  and  the  grant  of  the 
right  to  erect  a  dam.  if  made  by  the  legislature,  is 
under  this  same  implied  condition  to  keep  open  the 
fish  way. 

Idem,  133 

3.  Where  a  charter  to  erect  a  dam  does  not  con- 
tain any  stipulation  or  contract  exempting  them 
from  such  implied  condition,  such  charter  is  sub- 
ject to  the  power  reserved  to  the  legislature  by  a 
general  law,  in  operation  wh^i  the  charters  were 
granted,  that  all  acts  of  incorporation  may  be 
amended,  altered  or  repealed  at  the  pleasure  of  the 
legislature. 

Idem,  133 

4.  The  legislature  under  such  reserved  power, 
may  pass  laws  to  enforce  the  duty  to  keep  open 
fish  ways. 

Idem,  133 

FORFEITURE.  -   - 

Under  the  act  of  1817,  which  prohibits  the  im- 
portation of  goods  from  any  foreign  port  Into  the 
united  States,  except  in  vessels  of  the  United 
States,  a  vessel  owned  by  citizens  of  the  United 
States,  the  cargo  of  which  was  the  production  of 
Canada,  while  her  owners  were  citizens  of  the 
United  States,  falls  within  the  prohibition  of  the 
act,  and  is  liable  to  forfeiture. 

Murray  v.  United  States,  682 

FRAUDS. 

See  Bankbuptct.  2,  11-18,  15. 
contbacts,  13,  14. 
Estoppel,  6. 
Evidence,  24,  80,  81. 
-  Recbivbbs,  8. 
Taxes  and  Tax  Sales,  16. 

GIFTS. 

See  CoNTBACTS,  14. 

HABEAS  CORPUS. 

See  Cebtiobabi,  1,  2. 

A  prisoner  confined  in  Jail,  In  custody  of  the 
United  States  marshal,  may  have  a  writ  of  habeas 
corpus  to  the  marshal  to  produce  the  petitioner  be- 
fore this  court  and  show  the  cause  of  his  deten- 
tion. 

Ex  parte  Lange,  -  872 

HUSBAND  AND  WIFE. 

See  DowEB,  1-3. 

Mabbibd  Women,  1-4. 

INDIANS. 

See  Lands.  11. 
Wab,  8. 

1.  Indian  tribes  are  states  In  a  certain  sense, 
although  not  foreign  states,  or  states  of  the  United 
States,  within  the  meaning  of  the  U.  S.  Constitution. 

Holden  v.  Joy,  523 

Warner  v.  Joy,  537 

2.  The  lands  conveyed  to  the  United  States  by 
the  Indian  treaty  of  Dec.  29,  1835,  were  held  by 
the  Cherokees  under  their  original  title,  acquired 
by  immemorial  possession,  and  their  title  was  ab- 
solute, subject  only  to  the  preemption  right  of  pur- 
chase by  the  United  States. 

Idem,  523 

8.  On  the  2d  of  June,  1825.  the  Osage  Tribes,  by 
treaty,  ceded  to  the  United  States  all  their  title  to 
the  neutral  lands  lying  west  of  the  Missouri,  and 
the  United  States  acquired  the  fee  simple  title  to 
such  lands,  and  could  convey  the  same  by  trea^  to 
the  Cherokee  Nation. 

Idem,  523 

4.  The  President  and  Senate,  by  such  treaty, 
could  lawfully  covenant  that  a  patent  should  Is- 
sue to  convey  lands  which  belonged  to  the  United 
States,  to  an  Indian  Tribe  without  the  consent  of 
Congress.  Acts  of  Congresd  subsequently  validated 
such  treaty.  Idem,  523 
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6.  The  condition  In  the  patent  from  the  United 
Statw.  that  if  the  Indians  abandoned  the  lands 
they  should  revert  to  the  United  States,  If  valid.  Is 
a  condition  subsequent,  which  no  one  but  the 
grantor  can  set  up,  and  which  the  parties  may 
waive,  and  the  sale  by  the  Cherokees  to  the  United 
States  did  not  constitute  an  abandonment,  within 
the  condition.  Idem,  523 

6.  The  Cherokee  treaty  of  June  10,  1866,  is  valid 
and  operated  to  convey  the  lands  to  the  United 
States,  and  the  sale  of  the  neutral  lands  to  Joy  as 
agreed  to  bv  the  supplemental  treaty  of  Apr.  27. 
1868,  and  the  patent  issued  therefor  to  him  gave 
him  a  valid  title. 

Idem,  523 

7.  The  treaty  with  the  Chickasaw  Indians  of 
Mav  24.  1834,  granted  the  land,  but  the  location 
had  to  be  fixed  oefore  the  grant  could  become  op- 
erative. A  grant  raises  a  presumption  that  the  In- 
cipient steps  to  give  it  validity  have  been  taken. 

Best  V.  Doe  d.  Polk,  805 

8.  The  location  is,  in  itself,  evidence  that  the 
directions  of  the  treaty  on  the  subject  were  ob- 
served, and  it  will  be  presumed  that  the  officers 
empowered  to  make  the  location  performed  their 
duty.  Idem.  805 

9.  The  certificate  of  the  register  of  the  land  of- 
fice is  evidence  of  the  location  of  a  reserve  of  the 
Chickasaw  Indians  in  an  action  of  ejectment,  al- 
though not  certified  by  the  commissioner  of  the 
general  land  office. 

Idem,  805 

INDORSER. 

See  BxLLS^  Notes  and  Chbcks,  1-8. 

INFANTS. 

See  Neoligbncb,  1-8. 

INJUNCTION. 

See  Estoppel,  4. 

Patent  Rights^  5. 

Taxes  and  Tax  Sales,  15,  16. 

A  circuit  court  of  the  United  States  may  enjoin 
a  state  officer  from  executing  a  state  law  in  con- 
filct  with  the  Constitution  or  a  statute  of  the 
United  States. 

Davis  V.  Gray,  447 

mSANITT. 

See  Insurance,  1,  2. 
Lunatic. 

INSOLVENCY. 

See  Bankbuptct^  6,  IS. 
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INSURANCE. 

See  Evidence^  26. 

1.  Under  the  provision  In  a  life  Insurance  pol- 
icy, that  if  the  insured  shall  die  by  his  own  hand, 
the  policy  shall  be  void,  there  can  be  no  recovery, 
if  the  assured,  being  in  the  possession  of  his  or- 
dinary reasoning  faculties,  from  anger,  pride,  jeal- 
ousy, or  a  desire  to  escape  from  the  ills  of  life,  in- 
tentional Iv  takes  his  own  life. 

Life  Ins.  Co.  v.  Terry,  236 

2.  But  if  he  takes  his  own  life  when  his  reason- 
ing faculties  are  so  far  impaired  that  he  is  not 
able  to  understand  the  moral  character,  the  gen- 
eral nature,  consequences  and  effect  of  the  act  he 
is  about  to  perform,  or  when  he  is  impelled  thereto 
by  an  insane  impulse,  which  he  has  not  the  power 
to  resist,  the  insurer  is  nable. 

Idem,  236 

3.  A  policy  on  the  life  of  another  for  $8,000,  to 
cover  a  debt  of  $70.  is  a  mere  wagering  policy. 

Cammack  v.  Lewis,  244 

4.  The  person  procuring  the  insurance  and  to 
whom  it  was  assigned  can  only  hold  the  policy  as 
security  for  what  the  one  whose  life  was  Insured 
owed  him  when  it  was  assigned,  and  such  ad- 
vances as  he  might  afterwards  make  on  account  of 
it         Idem.  244 

5.  The  administrator  of  tbe  person  whose  life 
was  insured  may  recover  of  the  person  procuring 
the  insurance,  the  amount  of  the  insurance  less 
such  debt  and  his  advances,  after  such  amount  has 
been  paid  by  tbe  company  to  the  latter. 

Idem,  244 

6.  The  receipt  by  the  wife,  of  one  third  of  the 
insurance  money,  in  pursuance  of  an  agreement 
made  when  the  policy  was  taken  out  does  not  con- 
clude her  as  a  settlement  of  the  matter,  so  as  to 
prevent  her  from  recovering  the  balance  of  the 

82,  83,  84,  85  V.  S. 


General  Ikobz. 
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same,  when  afterwards  appointed  administratrix 
of  the  assured. 

Cammack  y.  Lewis,  244 

7.  A  valid  verbal  contract  for  insurance  may  be 
made  and  can  be  proved  and  become  the  founda- 
tion of  a  recovery  when  there  is  no  written  con- 
tract. 

Ins.  Co.  V.  Lyman,  246 

8.  But  a  written  contract  of  insurance  has  the 
same  effect  In  excluding  parol  testimony  in  its  ap- 
plication to  it  that  other  written  Instruments 
have.  Idem,  246 

9.  Parol  testimony  is  not  admissible  to  show 
that  a  parol  contract  of  insurance  was  made  be- 
fore a  loss  accrued  where  the  written  contract  was 
executed,  delivered  and  paid  for  afterwards. 

Idem.  246 

30.  Traveling  on  foot  Is  not  traveling  by  public 
or  private  conveyance,  within  the  meaning  of  a 
clause  in  an  accident  Insurance  policy  stipulated 
for  payment  for  death  caused  while  traveling  by 
public  or  private  conveyance. 

Ripley  V.  Assurance  Co.,  469 

11.  The  phrase  "lost  or  not  lost,*'  is  not  neces- 
sary to  make  a  policy  retroactive.  It  is  sufficient 
If  it  appear  by  the  description  of  the  risk  and  the 
subject-matter  of  the  contract  that  the  policy  was 
intended  to  cover  a  previous  loss. 

Ins.  Co.  V.  Folsom,  827 

mSURBECTIONART  STATES. 

See  Statb  Laws  and  Dbcisions,  4. 

A  purchasing  agent  of  the  United  States  had  no 
authority  to  purchase  products  of  Insurrectionary 
states,  except  from  the  party  who  either  owned  or 
controlled  them,  nor  to  purchase  within  the  rebel 
lines. 

Maddox  V.  United  Statea,  61 

INTEREST. 

See  Banks^  1. 
Dauaqes,  1,  4. 
Landlobo  and  Tenant,  8. 

1.  Interest  on  loans  made  previous  to  and  ma- 
turing after  the  commencement  of  the  war,  ceased 
to  run  during  the  war,  although  interest  was  stipu- 
lated in  the  contract. 

Hiatt  V.  Brown,  128 

2.  If  a  debt  ought  to  be  paid  at  a  particular 
time,  and  is  not,  owing  to  the  default  of  the  debt- 
or, th«  creditor  is  entitled  to  interest  from  that 
time  by  way  of  compensation  for  the  delay  in  pay- 
ment. 

Young  V.  Godbe,  260 

8.  Interest  on  an  account  stated  begins  to  run 
at  once  from  the  time  it  is  stated. 

Idem,  250 

4.  If  there  is  no  statute  on  the  subject,  interest 
will  be  allowed  by  way  of  damages  for  withholding 
payment  of  an  overdue  account. 

Idem,  260 

5.  The  plaintiff  is  entitled  to  interest  from  the 
commencement  of  a  suit  on  an  account  for  services. 
Where  no  rate  is  fixed  in  the  contract  and  no  place 
designated  for  its  performance,  the  rate  is  that  of 
the  lex  fort. 

Goddard  v.  Foster,  689 

nfTERNAL  REVENUE. 

See  Taxes  and  Tax  Sales,  3,  6,  21,  22,  26,  27, 

28. 
Construction  of  internal  revenue  act  of  1864, 
and  manner  and  effect  of  assessments  thereunder. 

Dandelet  v.  Smith,  758 

JUDGES. 

See  JoBiSDiCTiON,  4. 

A  military  governor  appointed  by  the  President, 
during  the  fate  war,  had  power  to  appoint  a  judge 
in  a  district  in  insurrection. 

Scott,  Bxr.  v.  Eaton,  72,  114 

JUDICIAI.  SALES. 

In  California,  a  purchaser  at  a  judicial  sale  loses 
his  title  upon  a  reversal  of  the  judgment  or  decree 
under  which  the  sale  was  made,  where  such  pur- 
chaser is  a  par^  to  the  judgment  or  decree  or  an 
attorney  for  such  party. 

Galpin  V.  Page,  959 

JURISDICTION. 

See  Dbcbkbs  and  Judgments^  1,  2,  10-13. 

BiANDAMUS^  1,  2,  5. 
1.  Where  the  only  question  decided  by  the  state 
court  was,  whether  an  act  of  the  state  legislature 
(increasing  the  debt  of  the  state  when  It  already 
exceeded  the  state  constitutional  limit)  was  repug- 
Wall.  16,  16,  17,  18. 


nant  to  the  Con8tituti<m  of  the  state,  such  decision 
involves  no  Federal  question,  and  this  court  can- 
not review  it 

Salomon  v.  Graham,  37 

2.  Where  there  is  a  complete  remedy  at  law,  a 
bill  in  equity  must  be  dismissed.  This  objection  is 
jurisdictional,  and  may  be  enforced  by  the  court 
although  not  raised  by  the  pleadings  nor  by  coun- 
sel. Oelrichs  v.  Williams,  43 

3.  Where  the  proceeding  in  equity  will  save  a 
multiplicity  of  suits,  or  there  is  an  element  of 
trust  in  the  case,  jurisdiction  In  equity  la  con- 
ferred. Idem,  43 

4.  Where  the  question  raised  in  the  state  court 
was,  whether  a  court  held  by  a  judge  appointed  by 
a  military  government  had  any  jurisdiction  under 
the  Constitution  of  the  United  States,  and  the 
question  was  decided  against  the  privilege  claimed 
under  the  Constitution  by  defendant;  this  court 
has  jurisdiction. 

Scott  V.  Eaton,  114 

6.  Where  the  decision  of  the  state  court  was 
sgainst  the  right  claimed  by  the  defendant  under 
the  act  of  Congress,  in  relation  to  stamping  deeds, 
the  question,  however  frivolous,  is  one  of  which 
this  court  has  jurisdiction. 

Hall  V.  Jordan,  72 

6.  When  a  decision  holding  a  contract  void  is 
made  by  the  highest  court  of  a  state  on  principles 
of  public  policy,  this  court  is  not  authorized  to  re- 
view it 

Tarver  v.  Keach.  82 

7.  Where  this  court  cannot  ascertain  the  ground 
on  which  the  state  court  decided  the  case,  and  it 
may  have  been  decided  on  the  form  of  the  remedy 
or  on  the  technical  insulflclency  of  the  pleading, 
the  case  will  be  dismissed  for  want  of  jurisdiction. 

Commercial  Bank  v.  Bochester,  117 

8.  Where  the  plaintiff  in  error  claimed  in  the 
state  court  that  contracts  made  with  the  defend- 
ants were  rendered  void  by  provisions  of  the  Con- 
stitution of  the  United  States,  and  certain  acts  of 
Congress,  and  the  decision  of  the  supreme  court  of 
the  state  denied  this  claim,  this  court  has  jurisdic- 
tion of  the  case. 

R.  Co.  V.  Richmond,  118 

0.  Where   the  only   question  before  the  state 

court  related  to  the  interruption  of  prescription, 

and  no  Federal  question  is  referred  to  in  the  rec- 

ord,  this  court  has  no  jurisdiction  of  the  case. 

Marqneze  v.  Bloom.  280 

10.  To  give  this  court  jurisdiction  to  review  the 
judgment  of  a  state  court  the  record  must  show 
that  a  Federal  question  was  raised,  and  that  it  was 
decided  adversely  to  the  party  who  has  caused  the 
case  to  be  removed  here. 

Smith  V.  Adslt  810 

11.  The  judgment  of  the  state  court  respecting 
the  extent  of  its  equitable  jurisdiction  is  not  re- 
viewable by  this  court. 

Idem,  810 

12.  The  court  of  claims  has  no  jurisdiction  to 
try  a  case  growing  out  of  the  appropriation  of 
property  by  the  army  or  navy. 

Slawson  v.  United  States,  850 

13.  State  courts  can  exercise  jurisdiction  and 
give  a  remedy  for  a  consequential  injury,  growing 
out  of  a  marine  tort  (for  instance,  an  act  causing 
death)  where  no  remedy  for  such  an  injury  exists 
in  the  admiralty  courts. 

Steamboat  Co.  v.  Chase,  869 

14.  A  suitor  may  have  a  remedy  in  such  a  case 
in  a  state  court,  even  if  the  admiralty  courts  have 
jurisdiction,  where  the  right  of  action  was  created 
by  a  state  statute  enacted  subsequent  to  the  pass- 
age of  the  judiciary  act. 

Idem,  369 

15.  Where  property  was  seized,  sold  and  con- 
veyed by  the  order  of  the  President,  for  being  used 
in  the  insurrection,  and  the  conveyance  thereof 
confirmed  by  Congress,  further  proceedings  for  its 
condemnation  are  inadmissible,  and  the  court  has 
no  jurisdiction  of  them. 

United  States  v.  Huckabee,  467 

16.  Where  a  party  claimed  title  under  a  Massa- 
chusetts record,  and  his  claim  was  overruled  by 
the  state  court  of  New  York,  this  gives  the  court 
jurisdiction  to  review  the  case. 

Crapo  V.  Kelly.  430 

17.  The  district  court  has  no  Jurisdiction  to 
compel  a  lessor  and  sheriff,  not  parties  to  the  pro- 
ceedings in  bankruptcy,  to  deliver  up  to  the  as- 
signee in  bankruptcy,  goods  in  the  custody  of  the 
sheriff  under  a  writ  of  seizure  from  a  state  court 
and  held  for  the  rent  of  the  lessor. 

Marshall  v.  Knox,  481 
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18.  The  circuit  court  has  Jurisdiction  of  a  bill 
to  review  and  enjoin  such  proceedings. 

Mars^iall  y.  Knox,  481 

19.  This  court  has  no  jurisdiction,  where  the 
matter  in  dispute,  exclusive  of  costs,  is  less  than 
$2,000. 

Merrill  v.  Petty,  409 

20.  The  amounts  involved  in  two  cases  cannot 
be  combined  to  make  the  jurisdictional  amount 
where  the  suits  were  not  consolidated. 

Idem,  499 

21.  The  court  of  claims  has  jurisdiction  to 
grant  a  new  trial,  after  Its  judgment  is  affirmed  by 
This  court,  and  the  mandate  sent  down,  and  may 
sUy  the  judgment  till  motion  for  new  trial  Is  de- 
cided. 

Bx  parte  United  States,  607 

22.  This  court  has  no  jurisdiction  In  proceed- 
ing under  the  act  of  1870,  to  issue  a  writ  of  pro- 
hibition until  an  appeal  Is  taken. 

Bx  parte  Warmouth,  543 

28.  Where  the  amount  In  controversy  does  not 
exceed  $2,000,  this  court  has  no  jurisdiction  of 
the  case  on  appeal. 

Jones  V.  Frltschle,  652 

24.  State  courts   have  no   power   to  deny   the 

jurisdiction  of  this  court  in  a  case  brought  here 

for  decision  and  sent  back  with  the  mandate  of 

the  court,  which  Is  Its  judgment. 

Magwire  v.  Tyler,  676 

26.  Though  no  one  of  the  claims  allowed  ex- 
ceeded $2,000,  yet  where  the  claim  of  the  appel- 
lants, which  was  disallowed,  exceeded  the  sum, 
this  court  has  jurisdiction. 

Rodd  V.  Heartt,  627 

26.  When  objection  la  taken  to  the  jurisdiction 
of  the  circuit  court  by  reason  of  the  citizenship  of 
some  of  the  parties  to  a  suit,  the  question  is 
whether  they  are  Indispensable  parties.  If  their  In- 
terests are  severable  from  those  of  other  parties, 
and  a  decree  without  prejudice  to  their  rights  can 
be  made,  the  jurisdiction  of  the  court  should  be 
retained  and  the  suit  dismissed  as  to  them. 

Horn  V.  Lockhart,  657 

27.  Circuit  court  acquired  jurisdiction  of  a  rail- 
road company  defendant  below,  by  service  of  proc- 
ess on  a  director  of  the  road. 

Railroad  Co.  v.  Brown,  675 

28..  A  court  of  equity  will  not  exercise  Its  juris- 
diction to  reach  the  property  of  a  debtor  applica- 
ble to  the  payment  of  his  debts,  unless  the  oebt  be 
clear  and  undisputed  and  there  exist  some  special 
circumstances  requiring  the  interposition  of  the 
court. 

B'd  Public  Works  v.  Columbia  Coll.,        687 

29.  Where  the  assets  of  a  deceased  debtor  have 
already  been  subjected  to  administration  and  dis- 
tribution, some  satisfactory  excuse  should  be  given 
for  the  failure  of  the  creditor  to  present  his  claim 
to  the  representative  of  the  estate  before  distribu- 
tion. Idem,  687 

30.  Claims  under  treaty  stipulations  are  ex- 
cluded from  the  general  jurisdiction  of  the  court 
of  claims,  and  when  jurisdiction  over  such  claims 
Is  conferred  by  special  act  the  authority  of  that 
court  to  hear  aud  determine  them,  ana  of  this 
court  to  review  Its  action,  is  limited  and  controlled 
by  the  provisions  of  that  act 

Ex  parte  United  States,  696 

31.  Where  the  defendants  entered  their  appear- 
ance without  reservation,  the  jurisdiction  of  the 
court  over  their  persons  is  complete. 

Atkins  V.  Fiber,  etc.,  Co.,  841 

New  Eng.  Ins.  Co.  v.  Navigation  Co.,     846 

32.  A  court  of  admiralty  In  one  judicial  district 
of  the  ITnited  States,  can  exercise  Jurisdiction 
against  the  inhabitant  of  another  district  by  an 
attachment  of  his  goods. 

Idem,  846 

33.  Prior  to  the  act  of  March  8,  1873,  the  dis- 
trict court  of  the  United  States  for  the  middle 
district  of  Alabama,  was  possessed  of  circuit  court 
powers,  and  among  these  was  the  right  to  hear 
and  decide  cases  properly  removable  from  the  state 
courts  within  the  limits  of  that  district. 

Ex  parte  State  Ins.  Co.  of  Missouri,        904 

34.  Jurisdiction  of  United  States  circuit  courts. 
as  to  parties,  as  to  removal  of  cases  from  state 
courts,  and  its  origin,  considered. 

G.  &  B.  S.  M.  Co.  V.  Florence  S.  M.  Co.,  014 

35.  Who  may  remove  causes  from  state  court; 
for  what  reasons ;  the  effect  of  removal  by  part  of 
the  defendants,  when  aliens  may  remove  and  the 
manner  of  removal,  and  the  construction  of  the 
act  of  March  2,  1867,  considered. 

Idem,  914 
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36.  Where  It  does  not  appear  that  the  jndg- 
ment  of  the  state  court  necessarily  Involved  the 
decision  of  any  question  which  could  give  this 
court  jurisdiction,  the  writ  of  error  must  be  dis- 
missed. 

Allen  V.  Tarleton,  055 

37.  In  a  court  of  general  Jurisdiction,  when 
jurisdiction  of  the  subject-matter  appears,  juris- 
diction of  the  persons  within  its  territorial  limits 
will  be  presumed. 

Galpln  V.  Page,  959 

38.  Where  the  record  states  that  a  defendant  is 
without  the  territorial  limits  of  the  court,  and 
that  he  never  appeared  In  the  action,  presumption 
of  jurisdiction  over  his  person  ceases,  and  it  must 
be  shown. 

Idem,  959 

89.  Where  service  of  process  is  by  publication, 

in  place  of  personal  service,   against  an  absent 

fiarty,  not  a  citizen  of  the  state  nor  found  within 
t.  In  order  to  give  Jurisdiction,  a  strict  and  lit- 
eral compliance  with  the  statutory  provisions  is 
necessary. 

Idem,  959 

JUllY. 

See  AiTBATi  AMD  Ebbor^  4,  10,  14-16.  18,  82,  33, 
36,  38. 

1.  A  party  cannot  assume  as  existing,  facts  not 
proved,  and  ask  a  direction  to  the  jury  upon  such 
assumption. 

Railroad  Go.   v.   Gladmon,  114 

2.  Where  the  general  scope  and  tendency  of  the 
charge  Is  correct,  and  the  Jury  could  not  have 
failed  to  understand  It  correctly,  the  judgment  will 
not  be  reversed   because  detached  sentences  are  . 
open  to  criticism. 

Idem,  114 

IJiNDLORD  AND  TENANT. 

See  Bankbcptct^  9,  10. 

1.  Under  the  act  of  Feb.  22,  1867,  providing  for 
a  landlord's  lien  on  chattels  on  the  premises,  the 
Hen  commences  with  the  tenancy  and  continues 
for  three  months  after  the  rent  Is  due. 

Fowler  v.  Rapley,  85 

2.  The  Hen,  when  It  once  attaches  to  the  chat- 
tels, continues.  Into  whosesoever  hands  the  chattels 
may  come  during  the  time  allowed  for  Instituting 
proceedings,  unless  the  lien  is  displaced  by  the  re- 
moval of  the  goods,  or  by  the  sale  of  the  chattels 
by  the  tenant  in  the  ordinary  course  of  mercantile 
transactions. 

Idem,  85 

3.  Where  a  right  of  re-entry  Is  claimed  on  the 
ground  of  forfeiture  for  the  non-payment  of  rent, 
there  must  be  proof  of  a  demand  of  the  precise 
sum  due,  at  a  convenient  time  before  sunset  upon 
the  day  when  the  rent  Is  due,  at  the  most  notorious 
place  upon  the  land,  although  there  is  no  one 
there  to  receive  payment. 

Prout  V.  Roby,  68 

4.  In  Louisiana,  the  lessor  has  a  right  of  pledge 
on  the  chattels  of  the  lessee  which  are  found  on 
the  premises  for  the  pavment  of  his  rent,  and  for 
other  obligations  of  the  Tease. 

Holdane  v.  Sumner.  254 

5.  When  the  goods  are  in  cuatodia  legitf  the 
lessor  does  not  lose  bis  privilege  by  not  making  a 
seizure  of  tho  chattels,  but  said  privilege  attaches 
to  the  proceeds  of  the  property  in  the  officer** 
hands,  lie  cannot  lawfully  make  It*  In  conse- 
quence of  the  goods  being  In  cuatodia  legis. 

Idem,  254 

6.  Where  one  has  assigned  a  lease  he  cannot  set 
up  a  counter  claim  under  It  for  rent  due. 

United  States  v.  HIckey,  559 

7.  When  defendant  has  entered  and  occupied 
land  by  permission  of  the  plaintiff,  without  any 
express  contract,  the  law  Implies  a  promise  on  his   . 

Eart  to  pay  a  reasonable  rent  or  compensation  for 
Is  occupation. 

Carpenter  v.  United  States,  680 

8.  When  the  entry  had  been  made  Ir  pursuance 
of  an  agreement  to  purchase,  the  purchaser  Is  not 
liable  for  rent  but  the  vendor  Is  entitled  to  Interest 
on  the  purchase  money  from  the  time  the  posses- 
sion was  taken  until  the  price  of  the  sale  was  paid. 

Idem,  680 

9.  A  person  In  possession  under  a  lease  from  the 
plaint IfT,  or  from  any  one  to  whose  reversion  the 
plaintiff  has  succeeded,  cannot  controvert  the  title 
of  the  plaintlflT  or  of  that  reversioner,  while  he  re- 
mains In  possession. 

Lucas  V.  Brooks,  977 

82,  83,  84,  85  U.  S. 
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IiAHDS. 

See  CoKTRACTS^  8-5. 
Indians,  1-7. 

LiIMITATION8«  14. 

PiiB-BMi*noN  Laws,  1-5. 
Taxes  and  Tax  Salbs,  23,  24. 

TSUSTS   A^iD  TBUSTBKS,   5-7. 

1.  The  act  of  Congress  of  March  6,  1820,  admit- 
ting Missouri  into  the  Union,  and  the  act  of  March 
80,  1823,  respecting  the  grants  of  land  to  that 
state,  vested  in  the  state  the  16th  section  of  each 
township,  for  school  purposes,  but  where  this  sec- 
tion had  been  sold  or  disposed  of  by  the  govern- 
ment thej  required  the  selection  of  other  lands  in 
lieu  thereof,  and  such  selection,  when  made  and 
entered  in  the  reglsti  's  book,  vested  the  title  of 
such  substituted  land  in  the  state. 

Hedrlck  v.  Hughes,  62 

2.  In  such  case,  where  the  register's  book  or  the 
leaf  supposed  to  contain  the  entry  Is  lost  or  de- 
stroyed, the  facts  of  such  selection  may  be  proved 
by  other  evidence. 

Idem,  52 

8.  In  Louisiana,  the  owner  who  recovers  lands 

from  a  possessor  in  bad  faith  has  the  right  to  keep 

the  improvements  upon  re-imbursing  their  v^lue, 

or  to  compel  the  possessor  to  remove  them. 

New  Orleans  v.  Gaines.  215 

4.  Mesne  profits  consist  of  what  the  premises 
are  reasonably  worth  annual Iv,  with  the  interest 
to  the  time  of  trial,  and  will  be  given  from  the 
time  the  title  accrued. 

Idem,  '  215 

5.  The  legal  presumption  is  that  the  surveyor, 
register,  governor,  and  secretary  of  state,  have 
done  their  duty  in  regard  to  the  several  acts  to  be 
done  by  them,  in  granting  lands. 

Cofield  V.  McClelland,  339 

6.  The  person  in  possession  of  land  at  the  time 
of  the  passage  of  the  act  for  the  relief  of  the  city 
of  Denver,  and  at  the  time  of  the  entry  of  the 
lands  made  by  the  probate  Judge,  was  the  partv  by 
law  entitled  to  the  deed  thereof  from  the  probate 
Judge. 

Idem,  339 

7.  A  person  by  omitting  to  sign  and  deliver  the 
statement  required  by  section  4  of  the  territorial 
statute  became  barred  of  the  right  to  such  land, 
both  In  law  and  equity. 

Idem,  339 

8.  In  Texas,  before  the  adoption  of  the  common 
law,  a  title  o/  possession,  Issued  to  an  attorney  in 
fact  of  the  original  grantee  for  the  latter's  use, 
veste<1  the  title  in  such  grantee  and  not  In  the  at- 
torney. 

Hanrlck  v.  Barton.  350 

9.  The  papers  of  the  original  title,  from  the  gov- 
ernment grant  to  the  title  of  possession  (called  the 
espediente),  properly  belong  to  the  archives  of  the 
General  Land  Office  and  include  a  power  of  attor- 
ney from  the  grantee  to  obtain  the  possessory  title. 

Idem,  350 

10.  Certified  copies  of  such  papers  from  t])e  Gen- 
eral Land  Ofllce  are  admissible  In  evidence  for  all 
purposes  for  which  the  originals  could  be  adduced. 

Idem,  350 

11.  Land  claimed  or  occupied  by  the  Shawnees 
was  not  subject  to  the  location  of  a  Wyandotte 
float  before  it  was  proclaimed  open  to  pre-emption 
and  settlement. 

Walker  v.  Henshaw,  365 

12.  After  such  land  was  first  opened  to  pre-emp- 
tion and  settlement,  one  who  compiled  with  all  the 
requirements  of  the  pre-emption  law,  and  obtained 
the  usual  certificates  of  purchase.  Is  equitably  en- 
titled to  the  land,  and  the  legal  title  Inures  to  his 
behalf. 

Idem,  865 

18.  Neither  the  state  of  Iowa,  nor  the  railroad 
companies  for  whose  benefit  the  grant  of  1856  was 
made,  took  any  title  by  that  act  to  the  lands  then 
claimed  to  belong  to  the  Des  Moines  river  grant  of 
1846. 

Williams  V.  Baker,  561 

Homestead  Co.  v.  Railroad  Co.,  622 

14.  By  the  Joint  resolution  of  March  2,  1861, 
and  the  act  of  July  12,  1862,  the  state  of  Iowa  re- 
ceived the  title  for  the  use  of  its  grantees  under 
the  river  grant,  and  for  such  other  purposes  as 
had  become  proper  under  that  grant. 

Williams  v.  Baker.  561 

16.  Proofs  of  pre-emption  not  oflTered  until  after 
the  United  States  parted  with  its  title,  are  inef- 
fectual. 

CrfUey  v.  Burrows,  624 

Wau.  16,  U,  17,  1^ 


17.  Applications  to  enter  land  and  to  file  de- 
claratory statements  which  were  denied  by  the  land 
ofllcers,  give  no  right,  as  against  a  subsequent 
grant  by  the  United  States  to  another. 

Idem.  624 

18.  The  right  of  pre-emption  does  not  attach  un- 
til after  lands  are  released  from  reservation. 

Idem,  624 

19.  The  Des  Moines  river  lands  were  reserved 
from  sale  until  Congress,  by  the  Joint  resolution  of 
1861,  released  to  the  state  the  legal  title,  without 
any  saving  clause  on  behalf  of  settlers  or  those 
claiming  under  pre-emption  laws. 

fdem.  624 

20.  This  may  have  been  a  oasua  omiaauM  on  the 
part  of  Congress,  but  this  court  has  no  power  to 
supply  the  omission. 

Idem,  624 

21.  Contracts  made  by  actual  settlers  of  the 
public  lands,  concerning  their  possessor/  rights 
and  the  title  to  be  acquired  in  future  from  the 
United  States,  are  valla  as  between  the  parties  to 
the  contract 

Lamb  v.  Davenport,  759 

22.  Construction  of  the  Oregon  donation  act  of 
1850. 

Idem,  759 

23.  A  grant  of  land  identified  by  specific  bound- 
aries, or  having  such  descriptive  features  as  to 
render  Its  Identification  a  matter  of  absolute  cer- 
tainty, gives  a  better  right  to  the  premises  than  a 
floating  grant,  although  such  floating  grant  be  first 
surveyed  and  patented. 

Henshaw  v.  Blssell,  886 

LEGAIi  TENDER  ACTS. 

1.  A  tender  in  legal  tender  notes  of  the  United 
States  in  discharge  of  an  obligation  made  previous 
to  the  legal  tender  acts  is  good. 

Railroad  Co.  v.  Johnson,  178 

LICENSE. 

See  Constitutional  hkw,  15,  19,  20. 

LIENS. 

See  Bankbuptct,  20. 

Landlord  and  Tenant^  1,  2,  4,  5. 

1.  A  vendor  of  land  has  an  equitable  lien  for 
the  unpaid  purchase  money,  unless  there  has  been 
an  express  or  an  implied  waiver  of  it. 

De  Cordova  v.  Hood,  587 

2.  This  lien  will  be  enforced  in  equity  against 
the  vendee  and  all  persons  holding  under  him,  ex- 
cept bona  fide  purcnasers,  without  notice. 

Idem.  587 

3.  Such  a  lien  is  not  affected  by  the  vendor's 
taking  the  bond,  note,  check  or  bill  single  of  the 
vendee,  or  any  instrument  involving  merely  his 
personal  llabilty,  nor  by  renewing  such  note. 

Idem,  5f7 

4.  Taking  a  note  or  a  bond  from  the  vendee 
with  a  surety  Is,  presumptively,  an  abandonment 
or  waiver  of  a  lien.  But  this  raises  only  a  pre- 
sumption, open  to  rebuttal  bv  parol  evidence  that 
such  was  not  the  intention  of  the  parties. 

Idem.  587 

5.  In  Texas,  an  assignment  of  the  notes  given 
for  purchase  money  carries  with  it  the  vendor.'s 
lien  to  the  assignee,  and  in  that  and  some  other 
states,  the  creditor  may  enforce  the  lien  in  equity, 
without  having  exhausted  his  remedy  at  law 
against  the  personal  estate  of  the  vendee. 

Idem,  587 

6.  The  items  of  expense  for  towage,  pilotage, 
custom-house  dues,  consular  fees  and  medical  at- 
tendance upon  the  sailors,  stand  in  the  same  rank 
with  the  repairs  and  supplies  to  the  vessel,  and  a 
person  advancing  funds  for  their  payment  is  equal- 
ly entitled  as  security  to  a  lien  upon  the  vessel. 
Drafts  are  only  conditional  payments,  and  do  not 
discharge  and  satisfy  the  original  debt. 

The  Emily  B.  Souder  v.  Pritchard,  683 

7.  The  presumption  of  law  is,  in  the  absence  of 
fraud  or  collusion,  that,  where  advances  are  made 
to  a  captain  in  a  foreign  port,  upon  his  request,  to 
pay  for  necessary  repairs  or  supplies  to  enable 
Ills  vessel  to  prosecute  her  voyage,  or  to  pay  har- 
bor dues  or  for  pilotage,  towage  and  like  services 
rendered  to  the  vessel,  they  are  made  upon  the 
credit  of  the  vessel  as  well  as  upon  that  of  her 
owners,  it  Is  not  necessary  to  the  hypothecation 
that  there  should  be  any  express  pledge  of  the  ves- 
sel, or  any  stipulation  that  the  credit  should  be 


given  on  her  account. 
Idea, 
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8.  The  presumption  In  such  cases  can  be  re- 
pelled only  by  proof  that  tbe  master  was  in  posses- 
sion of  funds  applicable  to  the  expenses,  or  of  a 
credit  of  his  own  or  of  ih^  owners  of  his  vessel, 
upon  which  funds  could  be  raised,  and  that  the 
possession  of  such  funds  or  credit  was  known  to 
the  party  making  the  advances  or  could  readily 
have  been  ascertained  by  proper  inquiry. 

The  Emily  B.  Souder  v.  Pritchard,  683 

9.  Liens  for  advances  of  iunds  for  the  necessi- 
ties of  vessels  in  a  foreign  p4rt  have  priority  over 
existing  mortgages  to  creditors  at  home. 

Idem,  683 

10.  Where  advances  In  a  foreign  port  are  made 
in  gold,  and  drafts  for  the  amount  on  the  owners, 
show  that  the  payment  to  the  parties  making  the 
advances  is  to  be  also  in  gold,  the  court  may  di- 
rect that  its  decrees  be  entered  for  the  amount  in 
like  currency. 

Idem,  683 

11.  Where  one  takes  real  estate  securitv  for  the 
price  for  erecting  a  building,  it  is  inconsistent  with 
the  idea  of  a  mechanic's  lien,  and  no  such  lien  at- 
taches. 

Grant  v.  Strong,  859 

12.  By  the  law  of  Montana,  liens  secured  to  me- 
chanics and  material  men  have  precedence  over 
all  other  incumbrances  put  upon  the  property  after 
the  commencement  of  the  building,  and  such  a  lien 
may  be  enforced  by  an  assignee  thereof  in  his  own 
name. 

Davis  V.  Bilsland,  969 

LIMITATIONS. 

See  Pleadings,  4. 
Railboads,  4,  S. 

1.  During  the  late  civil  war,  statutes  of  limita- 
tion of  the  several  states  did  not  run  against  the 
right  of  action  of  parties  upon  contracts  made  pre- 
vious to,  and  maturing  after,  the  commencement 
of  the  war. 

Hiatt  V.  Brown,  128 

2.  The  precise  period  of  time  to  be  deducted  for 
the  interruption  in  the  running  of  the  statute  of 
limitations  to  be  made  in  consequence  of  the  civil 
war,  is  diflTerent  for  different  states. 

Adger  v.  Alston,  234 

3.  In  Louisiana,  it  Is  the  time  which  elapsed  be- 
tween April  19,  1861,  and  April  2,  1866. 

Idem,  284 

4.  In  Louisiana,  oral  statements  of  a  deceased 
person,  and  indorsements  of  credits  on  a  bond,  not 
signed  by  such  person,  are  not  admissible  against 
the  administrator  of  such  deceased,  to^prove  an 
acknowledgment  of  a  debt  otherwise  barred  by  the 
statute  of  limitations. 

Idem.  234 

5.  All  statutes  of  prescription  and  limitation 
were  suspended  during  the  period  of  the  late  civil 
vrar 

Holdane  v.  Sumner.  254 

6.  A  court  of  equity  will  not  set  aside  a  fraud- 
nl<>nt  tranftaction.  at  the  suit  of  one  who  has  been 
quiescent  during  a  period  longer  than  that  fixed 
by  the  statute  of  limitations,  after  he  had  knowl- 
edge or  the  means  of  knowledge  of  the  fraud. 

Putnam  v.  R.  R.  Co.  361 

7.  It  is  an  established  rule  with  courts  of  equity, 
independent  of  any  statute  of  limitations,  that 
they  will  not  entertain  stale  demands. 

Crosby  v.  Beale,  Admr.,  602 

8.  If  there  be  a  clear  breach  of  trust  by  a  trus- 
tee; yet,  if  the  cestui  que  trust  or  beneficiary  has 
for  a  long  time  acquiesced  in  t  le  misconduct  of  tbe 
trustee,  with  full  knowledge  of  it,  a  court  of  equity 
will  not  relieve  him,  but  leave  him  to  bear  the 
fruits  of  his  own  negligence. 

Idem,  602 

9.  It  is  not  a  sufliclent  excuse  for  not  earlier  su- 
ing a  state  demand,  that  the  trustee  put  the  com- 
plainants off  from  time  to  time  with  promise  to 
settle  his  trusteeship. 

Idem,  602 

10.  Under  a  state  statute  of  limitations  the  time 
of  the  limitation  commences  when  the  cause  of 
action  is  first  subjected  to  the  operation  of  the 
statute,  unless  the  leglsliture  has  otherwise  pro- 
vided. 

Sohn  v.  Waterson.  737 

11.  The  statute  of  limitations  was  suspended  in 
the  rebellious  states  during  the  existence  of  the 
war. 

Batesville  Inst,  v    Kauffman,  775 

12.  Statutes  of  limitation  do  not  embrace  the 
Mtate,  unless  it  is  expre  sly  designated,  or  neces- 


sarlly  Included  by  the  nature  of  the  mlschl^a  to 
be  remedied. 

Weber  v.  Board,  etc..  Commissioners,        798 

13.  The  Cullfornla  state  act  creating  harbor 
commissioners  and  authorizing  them  to  take  pos- 
session  and  improve  the  water  frcnt,  prevented 
one  who  was  the  owner  of  a  lot  on  Ban  Francisco 
bay  from  acquiring  the  title  of  the  state  by  opera- 
tion of  the  statute  of  limitations. 

Idem,  798 

14.  While  proceedings  are  pending  before  the 
tribunals  of  the  United  States  for  the  confirmation 
of  claims  to  land  under  grants  of  the  former  Mexi- 
can government,  the  statute  of  limitations  of  Cal- 
ifornia does  not  run  against  the  right  of  the  claim* 
ants  to  the  land  subsequently  confirmed  to  them* 

Henshaw  v.  Blssell,  835 

15.  The  New  York  statute  of  limitations,  as  to 
bills  for  relief  in  cases  of  trust,  not  cognisable  by 
courts  of  law,  considered. 

Clarke  v.  Johnston,  904 

16.  When  a  trustee  has  terminated  hie  trust 
and  parted  with  control  of  the  property,  the  stat- 
utes of  limitation  begin  to  run  in  his  favor. 

Idem,  904 

li.  This  court  will  not  enter  ui>on  an  inquiry  in- 
to a  transaction  forty  years  after  it  occurred,  when 
all  the  parties  interested  have  lived  and  died  with- 
out complaining  of  it.  upon  the  suggestion  of  a 
construction  of  the  will  different  from  that  held 
by  the  parties  concerned,  and  acquiesced  in  by 
them  through  all  this  time. 

Idem,  904 

LUNATIC. 

The  power  of  attorney  of  a  lunatic  or  of  one 
non  oompoB  mentis  is  void. 

Dexter  v.  Hall,  73 

MANDAMUS. 

See  Appbal  and  Bbbor,  20. 

1.  District  Courts  have  no  jurisdiction  to  issue 
a  writ  of  mandamus  to  state  courts  and  state  offi- 
cers, except  as  process  to  enforce  their  Judgments. 

Graham  v.  Norton,  177 

2.  Circuit  courts  may  issue  the  writ  of  manda- 
mus when  necessary  to  the  exercise  of  their  juris- 
diction, but  cannot  issue  it  as  an  original  writ  in 
any  case. 

Idem,  177 

8.  This  court  may  issue  mandamus  to  the  court 

of  claims  commanding  it  to  hear  and  decide  motion 

for   new   trial,  and  to   stay  judgment,   after   its 

judgment  has  been  affirmed  by  tlils  court. 

Bx  parte  U.  S.,  007 

4.  The  office  of  a  writ  of  mandamus  is  to  compel 
the  performance  of  a  duty  resting  upon  the  per- 
son to  whom  the  writ  is  sent,  and  on  the  death 
or  retirement  from  office  of  such  person,  the  writ 
abates  and  his  successor  cannot  be  substituted  as 
defendant  therein. 

U.  S.  V.  Boutwell,  721 

5.  A  mandamus  will  not  be  awarded  to  compel 
county 'Officers  to  do  any  act  which  they  are  not 
authorized  to  do  by  the  laws  of  the  state  from 
which  they  derive  their  powers. 

Supervisors  v.  United  States,  771 

..."  » ■ 

MARITIME  ULW. 

See  Collision^  passim. 

LlBNB^  6,  9. 
Nboliubncb^  4,  6,  7. 

MARRIED  WOMEN. 

See  DowBB,  passim, 

1.  No  particular  phraseology  is  necessary  to  cre- 
ate a  separate  estate  for  a  feme  covert,  if  the  in- 
tent be  apparent  from  the  instrument. 

Prout  V.  Roby,  58 

2.  Such  separate  estate  is  beyond  the  reach  and 
control  of  her  husband,  and  no  right  or  title  there- 
to passes  under  his  wllL 

Idem,  58 

3.  Under  the  laws  of  New  York  a  married  wo- 
man may  manage  her  separate  property  through 
the  agency  of  her  husband,  and  devote  a  portion 
of  its  income  to  his  support,  without  subjecting 
It  to  the  claims  of  his  creditors,  unless  the  convey- 
ance to  her  is  fraudulent  as  to  his  creditors. 

Voorhees  v.  Donesteel,  268 

4.  In  Georgia  the  personal  acqulsitiens  of  a  wife 
not  being  by  statute  of  that  state  sabject  to  the 
debts  of  her  bustend,  her  separate  earnings  from 

«^  33,  84,  95  Vf  S' 


Gknebai.  Index. 


tier  ladWIdual  labor  >Dd  buslncai  CBrrletf  od  with 
bi«  con»nt  ciDDOt  b«  reacbed  bj  bla  aiBlgneea 
In   bankruptc;. 

GleoD  V,  JabDson,  8C6 


Bee  Appui.  ano  Bbbob,  B1.         - 
MASTER  AND  SERVANT. 

Elee  PmNCirii.  and  Aqbnt,  1-3. 

QnisTioNS  OF  Law  and  Fact,  4. 
1.  The  empLoyet.  In  entering  the  service  Of  the 

SrlDCliial.  takes  uiion  bltnselt  the  rlaka  Incident 
>  the  undertaking,  nmonn  which  are  to  he  counted 
the  aegllgence  of  tellaw-iervaDti  In  tbe  aaiue  eoi- 
ptoTmeDt. 

R,  Co.  V.  Fort,  TSfl 

_  2.  But  this  presumptloD 


risk  la  D 


it  had  m 


3.  Where  a  bo;  waa  Injured  while  emplojed  In 
K  aerTlce  outside  the  contract  and  wholly  dlBCDn- 
nected  with  It,  bj  (be  direction  of  a  co-employee 
under  whose  direction  he  was  at  the  thne,  the  em> 
plaier  la  liable  for  lucb  Injury. 

Idem,  739 

4,  Altbough  It  was  a  wrongful  act  an  tbe  part 
of  the  co-employee  to  order  ■  boy  of  Eneiperlence 
to  do  a  tblUH  which,  In  Its  nature,  waa  perilous, 
the  employer  cannot  escape  reaponBlblllty  on  the 
plea  tbat  the  co-employee  ahoufd  not  have  given 
tbe  order,  haylnc  placed  the  boy  un^er  him  with 
directions  to  obey  him. 

Idem,  T30 

ItEOHANICS'  IJENS. 

See  Lien.  11,  12. 
MESNE  PROFITS. 

See  Lands,  4, 
MORTGAGES. 

Bee  Apfbal  and  Eaaoa,  2T,  2S. 


BANKKUrTCY,     16. 

Paetieb,  4.  T. 
1.  A  hill   of  sale   of  a  veaael,   abaoInt«  In   Ita 
terms,  may  be  shown  by  parol  CTldenca  to  be  only 

°""^  ff^llan  ».  Shlnn,  8T 

S.  Tbe  facta  that  the  hill  of  sale  was  recorded; 

tbat  the  vessel  was  enrolled  In  tbe  name  of  tbe 

transferee;  that  a  policy  of  Insurance  was  taken 


bond  was  tak 
evidence  that 
Ity  for  a  loan 


ST 


bis  pouessloa,     _    .     _  .      „ 

nte  far  renalrs  which  be  did  not  order. 

Idem,  87 

4.  No  other  or  farther  defenses  are  allowed  In 
an  action  to  foreclose  a  mortgage,  alven  to  secure 
a  nesotlahle  Instrument,  than  would  be  allowed  In 
an  action  on  such  neRotlable  Instrument 

KenlcotI  V.  Uupervlsors,  S19 

5.  Upon  mortnaRe  forecloaure  where  the  prop- 
erty Is  Incapable  of  division  without  Injury,  and 
ia  sold  together  and  yields  a  fund  snfflclent  to  pay 
the  whole  debt.    It  Is  proper  at  once  to  pay  the 


all  li 


Olcott  *.  Bynum,  

6.  Where  defendanta  hi  proceedlnca  to  foreclose 
a  mortgage  were  wlthhi  the  confederate  lines  at 
tbe  time,  and  It  was  unlawful  for  them  to  crosa 
(bose  lines,  a  notice  directed  to  them  and  pub- 
lished lo  a  newspaper  was  a  mere  Idle  form,  as 
to  tbem,  tbe  proceedings  vera  wholly  void  and 
iDoperatlTe. 

Lasere  t.  Rocbereao,  <M 

MEGUOENOE. 


Wam.  15,  18,  17,  18. 


«  an  Infant  of  ten- 


2.  The  rule  of  law  In  regard  to  tlie  negligence  of 
an  adult,  and  that  la  regard  —  "  —• —  —  *-- 
der  yeari  Is  quite  different 


occurred  to  the  plalntltL 


6.  Where  a  company 


itracted  with  a  city  to 
-Kp  the  work  properly 
inalble  for  damages  whicn 


gi  >e  reapoi 

ni  le  neglect  of  ita  employe.-,  -  ,-. 

t]  ;h  a  defect  or  want  of  repair  in 

a  ed  by  the  neglect  or  carelessnesa 

o<  tor  In  doing  the  work,  or  ot  those 

ft_  0  IB  responsible,  may,  at  his  elec- 
tion, sue  the  contractor  or  tbe  mualclpality  for 
the   Injury. 

Water  Co.  v.  Ware,  485 

7.  Where  a  tug,  with  baree*  In  tow,  waa  negli- 
gent In  not  using  proper  skill  and  caution,  and 
elected  to  proceed  under  hazardous  clreumatances. 
In  a  dark  night,  it  Is  liable  for  tbe  damages  to  one 
ol  tbe  barges  occasioned  by  the  tug  raanhig 
aground. 

The  AdellB  v.  Jackson.  072 

8.  Where  the  turge  could  have  done  nothing  U 
, .-event  the        ''     -    ■-  -'  •■     "-  •'     -■- 
negllg«ice. 
NOTES. 

See  Bills,  Norm  aho  C 
OFFICERS. 
See  Apihal  ahd  EbboBj 
Bonds,  1,  2,  11,  15. 
Lands.  5. 

TAXxa  AND  Tai  6al 
Tbispass,  1,  2, 

1.  Ad  aScer  caimet  be  said  to  have  acted  under 
color  of  a  law  which  gave  neither  him  nor  any  eth- 
er persen  authority  to  do  the  act  bi  queaCian. 

U.  8.  v.  Tweed  389 

-.  Whenever  an  oSeer  sued  seta  op  a  defense 
tbat  he  was  actinE  under  color  of  law,  it  dsTelves 
upon  him  to  show  that  the  law  which  he  Invokes 
-..., — i-.j   ....  — .  ■_ 1.1 —   ,^  [^  donev  and 


4,  28,  84,  87,  41. 


that  be  acted  In  good  ti 


proper  time  and  place  U 
refused,   makes  oat  a  pri 
pay  under  tbe  Joint  resoiui 


lienteaant  was  below  tbe  m 
FARDOirs. 


ostered  Id  and  waa 
D  Of  CoDgreaa  ot  Inly 


is  assigned  a 


of  tba   President   of  the 

:enber  25.  1868,  granUl 

:Ionally  and  without  reservation  to  all  ai 

who  directly  or  Indirectly  pactii.,. 

e  rebellion,  a  full  pardon  tor  the 
a  against  the  Oclted  Stales,  with 
I  r^ts,"  InclBdes  aliens  domiciled 
iBd  who  gave  aid  and  Mmfort  to 


2.  The  pardaa  and  BDmeaty  thaa  granted,  re- 
eved claimaata  prosecuting  In  the  court  of  claims 
ir  the  proceeds  of  ca«tared  and  abandoned  prop. 


z¥iii 


QsifEBAL  Index. 


PABTIE8. 

Bee  JuBiBDiCTiON,  25. 

1.  Making  a  state  officer  a  party  It  does  not 
make  the  state  a  party,  although  Its  law  may  have 

Prompted  his  action,  and  it  may  be  the  real  party 
I  interest. 

Davis  ▼    Orav  44T 

2.  The  rule  in  equUy  as  to  parties  defendant  is, 
that  all  those  whose  interests  will  be  affected  by 
the  decree  sought  to  be  obtained  must  be  before 
the  court,  and  if  any  such  persons  cannot  be 
reached  by  process,  the  bill  must  be  dismissed. 

Ribon  Y.  K.  Co.,  867 

8.  Where  a  decree  can  be  made  as  to  those  pres- 
ent, without  affecting  the  rights  of  those  who  are 
absent,  the  court  will  proceed ;  but  if  the  inter- 
ests of  those  present  and  of  those  absent  are  in- 
separable, the  objection  of  the  absence  of  the  lat- 
ter is  insuperable. 

Idem,  867 

4.  To  a  bill  to  set  aiBlde  the  foreclosure  of  rail-, 
road  mortgages,  filed  by  stockholders,  the  trustees 
in  the  mortgages  which  were  foreclosed  are  indis- 
pensable parties. 

Idem.  867 

IS.  To  a  bill  to  vacate  a  decree,  the  plaintiff  in 
such  decree  Is  a  necessary  party  defendant.  The 
want  of  him  as  a  party  is  a  fatal  defect 

Garwood   t.   R.   Co.,  658 

6.  All  persons  who  have  any  material  interest 
In  the  subject  of  the  litigation  should  be  joined 
as  parties,  either  as  complainants  or  defendants. 

R.  Co.  V.  Orr,  812 

7.  Where  the  mortgage  of  a  railroad  company 
la  made  directly  to  the  persons  holding  the  bonds, 
who  are  named,  and  their  several  Interests  de- 
scribed, all  the  bond  holders  should  be  parties  to  a 
suit  for  its  foreclosure. 

Idem.  812 

8.  Both  at  law  and  in  equity,  a  suit  upon  a  writ- 
ten instrument  must  be  brought  in  the  name  of 
all  who  are  formal  parties  to  it,  and  who  retain 
an  interest  in  it 

Idem,  812 

PABTNERSGBIP. 

An  administrator  of  a  partner  may  bring  a  suit 
In  chancery  to  settle  the  partnership  affairs  mak- 
ing the  heir  at  law  of  the  deceased  partner  a  party. 


rty. 
642 


Moore  v.  Huntington, 

PATEOf T  RIGHTS. 

See  Damagks,  6-0. 

1.  A  patentable  invention  may  consist  entirely 
of  a  new  combination  of  old  Ingredients,  whereby 
a  new  and  useful  result  is  obtained. 

Rees  y.  Gould,  89 

2.  Where  the  defendant,  in  constructing  his  ma- 
chine omits  entirely  one  of  the  Ingredients  of  the 

81aiatiff*s  combination,  or  substitutes  another,  he 
oes  not  infringe. 

Idem,  89 

8.  Where  the  conveyance  from  the  patentee  ex- 
pressly stipulates  that  the  grantee  shall  not  sell  or 
grant  any  license  to  use  the  patented  machine  be- 
yond the  expiration  of  that  term  of  the  patent  the 
licensee  and  those  claiming  under  him  may  be 
restrained  from  using  such  machines  after  such 
term  expired  and  dprlng  an  extended  term  of  the 
patent. 

Mitchell  V.  Hawley,  822 

4.  Ingenious  attempts  to  expand  a  simple  inven- 
tion of  a  distinct  device  into  an  all-embracing 
claim,  calculated  by  its  wide  generalizations  and 
ambiguous  language  to  discourage  further  inven- 
tion in  the  same  department  of  industry  and  to 
cover  antecedent  inventions,  disapproved. 

Carlton  v.  Bokee,  517 

6.  Where  a  specification,  by  ambiguity  and  need- 
less multiplication  of  nebulous  claims.  Is  calculated 
to  deceive  and  mislead  the  public,  the  patent  Is 
▼old.  Idem.  617 

6.  One  void  claim  does  not  vitiate  the  entire 
patent  If  made  by  mistake  or  inadvertence  and 
without  any  willful  default  or  intent  to  defraud  or 
mislead  the  public. 

Idem,  617 

7.  Where  a  patentee  has  assigned  his  right  to 
manufacture,  sell  and  use  within  a  limited  district 
an  instrument  machine,  or  other  manufactured 
product  a  purchaser  of  such  Instrument  or  ma- 
chine, when  rightfully  beugbt  within  the  pre- 
scribed limits,  acquires  by  such  purchase  the  right 
to  use  it  anvwhere  without  reference  to  other  as- 
signments oi  territorial  rights  by  the  same  paten- 
tee 

Adams  v.  Burks^  700 

999 


8.  The  right  to  the  oae  of  such  machine  or  in- 
struments stands  on  a  different  ground  from  the 
right  to  make  and  sell  them,  and  inheres  in  the 
nature  of  a  contract  of  purchase  which  carries  no 
implied  limitation  of  the  right  of  use  within  a 
given  locality. 

Idem,  .  700 

9.  The  assignee  of  a  patent  during  the  orig- 
inal term  has  the  right  to  continue  during  an 
extended  term,  the  use  of  a  machine  used  by  him 
during  the  original  term. 

Bunson  v.  Dodge,  766 

10.  In  an  action  for  the  infringement  of  a  pat- 
ent right,  the  prior  invention  or  discovery  relied 
upon  as  a  defense  must  have  been  complete,  and, 
capable  of  producing  the  result  sought  to  be  ac- 
complished; and  this  must  be  shown  by  the  de- 
fendant 

Coffin  V.  Ogden,  721 

11.  The  prior  knowledge  and  use  by  a  single 
person  is  sufficient  to  prove  a  prior  invention. 

Idem,  721 

12.  Mere  change  of  material  is  not  a  sufficient 
change  to  constitute  invention. 

Hicks  V.  Kelsey,  862. 

13.  Where  the  subject  of  a  patent  is  a  combina- 
tion of  several  processes  or  parts,  the  use  of  any 
portion  of  the  combination  lesa  than  the  whole, 
cannot  be  an  infringement 

Garratt  v.  Seibert  956 

PAYMENT. 

See  BANKBorrcT.  26.    • 
cuntuacts,  10. 
Pbk-emption,  19. 
Law8,  2,  4. 

Taxis  and  Tax  Salbs^  23. 
TBUBT  A^'D  Tbustbsb,  6. 

1.  The  order  of  General  Banks  of  Aug.  17,  1868, 
requiring  the  New  Orleans  banks  to  pay  to  the 
quartermaster  of  the  army  all  moneys  In  their 
possession  belonging  to  enemies  of  the  United 
States,  was  one  which  he  had  no  authority  to 
make,  and  his  direction  to  the  Union  Bank  to  pay 
to  the  quartermaster  of  the  army  the  debt  due 
the  Planters'  Bank  was  wholly  Invalid,  and  pay- 
ment to  the  quartermaster  did  not  satlaty  the  debt 

Planters'  Bk.  v.  Union  Bk..  473 

2.  The  United  States  is  entitled  to  priority  in 
the  payment  of  debts  due  to  it  over  debts  to  other 
creditors,  where  the  debtor,  not  having  sufficient 
proprty  to  pay  his  debts,  makes  an  assignment  of 
bis  property  for  their  payment 

Allen  V.  U.  S.,  563 

8.  Where  a  claimant  has  accepted  an  offer  of 
compromise,  received  the  money  as  payment,  and 
executed  a  discharge  of  the  claim,  he  cannot  pros- 
ecute a  suit  for  what  he  ▼aluntarily  relinquished 
in  the  compromise. 

Sweeny  t.  U.  B^  676 

PENALTY. 

See  Actions,  3. 

Appeal  and  Bbbob^  S1« 

POLICY. 

See   INSUBANCB^  1-11. 

Questions  of  Law  and  Fact. 
PLEADINGS. 

See  Appeal  and  Bbbob.  6. 
Cbiminal  Law«  1,  2. 
Pbincipal  and  Subbtt,  8. 

1.  A  single  demurrer  cannot  be  sustained  In 
part    It  must  be  wholly  sustained  or  overruled. 

Marshall  v.  Vicksburg,  121 

2.  The  allowance  of  double  pleas  and  defenses 
is  not  a  matter  of  absolute  right  but  of  discre- 
tion in  the  court. 

Grand  Chute  v.  Wlnegar,  174 

8.  A  party  having  his  plea  in  abatement  passed 
upon  by  a  Jury,  and  found  against  him,  is  not  per- 
mitted to  set  up  the  same  matter  in  bar  and  again 
to  go  to  the  jury  upon  it 

Idem,  174 

4.  Defendant  cannot  by  demurrer,  set  up  the 
statute  of  limitations  as  a  defense  in  a  criminal 
case,  where  the  act  detlning  the  offense  contains 
neither  an  exception  nor  a  proviso  of  any  kind. 

U.  S.  V.  Cook,  533 

5.  Whenever  one  justlAes  an  act  which  in  itself 
constitutes  at  common  Uw  a  wrong,  upon  the  pro- 
cess, order  or  authority  of  another,  he  must  set 
forth  substantially  ami  in  a  tnK\H»r««Me  form  the 
process,   order  ar  aathoHty  rt^Ued  upon,  and  no 

as,  83,m;m  V,  9. 
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Bt  of  Its  legal  effect  wltboot  other 
wIU  answer. 
Bcaa  ▼.  Beckwtth,  849 

8.  The  act  of  March  3,  1863,  resolating  Judicial 
proeeedlxiga  iu  certain  cases,  and  the  act  of  March 
L  1867,  declaring  valid  certain  Proclamations  of 
the  President  and  acts  done  in  pursuance  thereof 
or  of  his  orders  in  suppression  of  the  late  rebellion, 
do  not  change  the  rules  of  pleading,  and  only 
rover  acts  done  under  orders  or  proclamations  is- 
sued by  the  President  or  by  his  authority. 

Idem,  849 


See  Appbal  and  Brsob,  Pbacticb  on,  5. 

1.  A  final  decree  on  the  merits  by  default  can- 
not  be  made  separately  against  one  of  several  de- 
fCBdants  upon  a  Joint  charge  against  all,  where 
the  case  is  still  pending  as  to  the  others. 

Frow  V.  De  La  Vega,  60 

2.  If  the  bill  hi  such  case  be  dismissed  on  the 
merits,  it  will  be  dismissed  as  to  the  defendant  in 
default,  as  well  as  the  others. 

Idem,  60 

3.  Ordinances  of  municipal  corporations  levying 
taxes  cannot  be  classed  as  revenue  laws  of  a  state 
B»  as  to  give  a  preference  in  hearing  a  cause  in 
this  oourt,  to  a  party  claiming  under  them. 

Davenport,  City  ot^  v.  Dows,  96 

4.  Issues  of  fact  in  dvil  causes  pending  in  the 
circuit  courts  may,  if  the  parties  so  agree,  oe  tried 
and  determined  by  the  court  without  the  in- 
tervention of  a  Jury. 

Richmond,  City  of,  v.  Smith,  200 

5.  Where  the  finding  Is  general,  nothing  is  open 
to  review  but  the  rulings  on  the  trial,  or  perh^>s, 
the  instructions  of  the  court,  as  presented  in  a 
bill  of  exceptions. 

Idem,  20 

6.  A  suit  merely  auxiliary  to  the  original  ac- 
tion cannot  be  removed  to  the  circuit  court  of  the 
United  States  fropi  a  state  court,  under  the  act  of 
Ooogress  of  1867; 

Bank  v.  Tumboll,  296 

7.  A  cross-bill  which  was  answered,  should  be 
disposed  of  on  the  final  decree. 

Moore  v.  Uuntlngtoa,  642 

8  \¥nere  one  party  gives  nodes  to  another  to 
produce  on  trial  a  written  instrument,  and  the 
party  so  notified  so  produces  and  offers  to  verify 
it  by  his  oath,  the  other  party  cannot  refuse  to 
OSS  that  paper  and  introduee  a  copy  in  the  first 
instance  on  the  allegation  that  the  first  is  not  gen- 
uine, although  he  murht  show  wherein  it  was  erro- 
■eous  or  defective  after  It  was  once  Introdneed. 

SUtt  V.  Huldekoper,  644 

9.  The  rule  of  the  court  that  any  Instruction 
asked  for  must  be  presented  to  the  court,  in  writ- 
Ing,  before  any  argument  is  made  to  the  Jury,  is 
rwsonsNe,  and  a  party  cannot  disregard  1^ 

Life   Ins.   Co.   v.  Prandsco,  698 

10.  A  salt  which  has  abated  must  be  dismissed. 

U.  S.  V.  Bootwell,  721 

11.  Where  a  slatste  required  service  of  a  deda- 
imtloii  l^  leaving  a  copy  thereof  at  the  dwelltaig- 
house  of  the  defendant  if  he  be  Absent,  leavlDg  It 
a  distance  of  one  hundred  and  twentv-five  feet 
from  the  house  In  a  ^corner  of  the  yard  is  not  due 


Klhbe  V.  Benstm,  741 

12.  Where  a  Judgment  has  been  entered  on  such 

InsnlBeleBt  seiflee  and  the  defendant  has  had  no 

opportunity  to  defend,  the  Judgment  must  be  set 

741 


OMIJkWB. 


See  Laires,  12, 


1. 


bj 


upon   lands  of  the 


Ignited  l£uS,  with  a  declared  fotentlon  to  obtain 


a  title  to  the  same  under  the  pre-emption  laws,  does 
not  thereto  acquire  such  a  vested  Interest  in  the 
premises  as  to  deprive  Congress  oi  the  power  to 
make  other  dIspodtSon  of  than. 

HntehlBgs  v.  Low,  82 

2.  When  all  the  prelhulnary  acts  prescribed  by 
the  pre-emptloB  laws,  Indndtng  the  payment  of  the 
price  of  the  laAdL  have  been  performed  by  the  set- 
tler, he,  f6r  the  first  ttane.  acqolres  a  vested  Inter- 

oecimled  by  him,  of  which  he 
itiy  oepriveo. 

82 
entitled  to  a  certificate  of  entry 
land  sAcer,  and  ultimately  to  a 
wmMtmt  for  tte  Inad.  fross  the  United  States. 
^^Ide«.  82 

Walu  U,  16,  17,  IB.  U.  S.  Book  2L 


est  In  the 


3.  He  Is 


4.  Untfl  such  payment  and  entry,  the 
tion  laws  give  to  the  settler  a  priTllecs'ooly  fa 
case  the  lands  are  offered  for  sale,  of  purchasing 
them,  in  preference  to  others. 

Idem,  82 

5.  The  United  States,  by  the  pre>emptlon  laws, 
does  not  enter  into  any  contract  with  the  settler, 
nor  incur  any  obligation  that  the  land  occnpled  by 
him  shall  ever  be  put  up  for  sale. 

Idem,  82 


See  PAnD02Cii«  1,  2. 
PRIM  OIPAXt  AHD  AOEHT. 

See  BCastcs  and  Skbvakt,  1-4. 

1.  A  principal  or  master  is  liable  tot  the  ads 
and  negligence  of  his  agent  or  servant  In  the  course 
of  his  employment,  although  he  did  not  author- 
ise or  know  of  the  acts  complained  of. 

R.  Co.  V.  HanningL  220 

2.  When  the  actor  ishimself  the  prindpal  and 
master,  not  a  servant  or  agent,  he  alone  Is  re- 
spondble. 

Idem,  220 

3.  Where  a  contractor  undertakes  In  general 
terms  to  do  a  piece  of  work,  and  the  empk^er  re- 
serves the  power  to  direct  what  shall  be  done,  and 
how.  the  latter  is  the  prindpal  or  master,  and  is 
liable  fer  the  negligence  of  the  former  while  con- 
stiueting  the  work  by  whl^  the  plaintiff  was  In- 
jured. 

Idem,  220 

4.  BSeet  of  prlndpal's  ratification  of  agent's 
ad,  where  the  rights  of  third  parties  have  Inter- 
vened between  the  ad  and  the  ratification. 

Coek  V.  Tunis,  933 

PBlUCiFAIi  AHD  SUBETT. 

See  Bau.,  1-5. 

BOMDS,  6,  23,  24. 
OSIfSTITCnOXAL   Law^   7. 

Tbost  AHD  Tnosmns,  9. 
1.  Snretles  in  a  bond  tor  InjnaetlsA 
behind  the  decree  tai  the  case  tai  which  thdr 


Odrlchs  V.  Spain,  43 

2.  An  agreement  between  the  creditor  and  prte- 
clpal  must,  to  exonerate  the  soreCy,  be  one  bmiling 
In  law  upon  the  parties. 

Specht  V.  Howard,  848 

3.  A  plea  by  sureties  to  an  actlea  by  the  ffovcm- 
ment  on  a  postmaster's  bond  that  tber  were  dis- 
charged and  released,  because  the  auditor  of  the 
postofllce  department  had  full  notice  of  defalca- 
tion and  embesslement  of  funds  of  the  platntlff  be- 
fore the  cause  of  action  arose,  and  yet  neglectfully 
permitted   saM   peslmsHer   to   nmuim    m   oAcc, 


whereby  he  was  enabled  to  coaimlt  the  alleged  de- 
fault and  embeszlenient,  does  not  flonstltute  any 
defense  to  the  action. 
Jones  V.  U.  S., 
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See  Apfbal  avd  Bbbob,  Pbactics  cm,  Z. 
QUESnOMS  OF  ULW  AMD  TJkOE, 

1.  A  written  InstmsMnt  Is  to  be 
the  court,  except  when  It  contains  fgrhntra 
or  terms  oi  art.  or  when  H  is  introdneed 
dence  oonateraJly,  and  where  Its  effect 
not  merely  upon  tlie 
at  the  Instrmnent,  bot 
circumstances,  in  which 
drawn  from  it  mnst  go  to  the  Jnry. 

Ooddard  v.  We&Ur, 

2.  It  is  a  question  tar  the  Jury 
insored  had  any 
policy. 

Life  Ins.  Co.  v 

3.  Where  a 
boat,  on  whidi  he  had  been  cmplsfedL  H 
the  Jury   to   say,   froa   the 
plofmcnt,  the  manner  of 


of 


words 


to  he 


other  drcumstanecs  of 
ladon  of  master  and 
at  the  ttme  of  the 
Packet  Ca.  v 
4,  If.  iKwn  anv 
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Genxeal  Index. 


drmw  from  the  evidence,  the  conclusion  of  negli- 
gence can  be  justlfled,  the  question  of  negligence 
must  be  left  to  the  jury. 

R.  Co.  v.  Stout,  74:> 

BAILBOADS. 

See  BoNDS^  10,  21. 

Cabribbs,  6-8,  0-14. 
conbtitutioxal  law,  17. 
Lands,  13. 
Neqligbnce,  1-3. 

Taxes  and  tax  Sales,  10-12, 14,  25,  40,  46, 
47,  50,  61. 

1.  Where  a  statute  authorized  a  city  to  lend  its 
credit  to  any  railroad  company  incorporated  and 
organized,  companies  thereafter  organized  are  in- 
cluded, and  the  statute  is  applicable  to  them  as 
well  as  those  then  in  existence.- 

James  t.  Milwaukee,  267 

2.  A  railroad,  though  constructed  and  owned 
by  a  private  corporation,  is  for  a  pubHc  use,  and 
tne  right  of  eminent  domain  of  the  state  may  be 
exerted  to  facilitate  its  construction,  and  taxes 
may  be  imposed  by  the  state  in  furtherance  of 
that  use. 

Olcott  V.  Supervisors,  382 

3.  The  legislature  can  authorize  a  county  to  im- 
pose taxes  to  enable  it  to  make  a  donation  in  aid  of 
the  construction  of  a  railroad. 

Idem,  382 

4.  Where  a  state  created  a  railroad  corporation 
with  a  land  grant,  with  conditions  subsequent  an- 
nexed to  the  grant,  and  the  state,  by  plunging  in- 
to the  war,  rendered  it  impossible  for  the  corpo- 
ration to  perform  them  within  the  time  fixed, 
equity  will  regard  the  conditions  as  if  no  tiae  for 
performance  was  specified,  and  the  performance 
must  be  within  a  reasonable  time. 

Davis  V.  Gray,  447 

6.  A  railroad  corporation  cannot  escape  the  per- 
formance of  any  duty  or  obligation  imposed  by 
its  charter  or  the  general  laws  of  the  state,  by  a 
voluntary  surrender  of  its  road  into  the  hands  of 
lessees. 

R.    Co.    V.    Brown,  676 

6.  By  the  transfer  of  possession  to  a  receiver, 
the  company  is  not  relieved  from  liability,  unless 
the  possession  of  the  receiver  is  exclusive,  and  the 
servants  of  the  road  wholly  employed  and  con- 
trolled bv  him. 

Idem,  676 

7.  The  act  which  provides  that  no  person  should 
be  excluded  from  tBe  cars  on  account  of  color, 
means  that  there  should  be  no  discrimination  in 
the  use  of  the  cars  on  account  of  color. 

Idem,  676 

8.  A  railroad  company,  while  not  bound  to  the 
same  degree  of  care  in  regard  to  strangers  who  are 
unlawfuTlT  upon  its  premises,  that  it  owes  to  pas- 
sengers, IS  liable  to  such  strangers  for  injuries 
from  its  tortious  acts. 

R.  Co.  V.  Stout,  745 

BECEIVERS. 

See  Railboads,  7. 

1.  A  receiver  of  a  corporation  may  file  a  bill  in 
his  own  name  as  receiver  to  protect  "the  assets, 
franchises  and  rights'*  of  the  corporation. 

Davis  V.  Gray,  447 

2.  A  purchaser  under  a  deed  from  a  receiver  is 
not  bound  to  examine  all  the  proceedines  in  the 
case  in  which  the  receiver  is  appointed.  It  is  suffi- 
cient for  him  to  see  that  there  is  a  suit  in  equity 
in  which  the  court  appointed  a  receiver :  that  such 
receiver  was  authorized  by  the  court  to  sell  the 

f»ropert7 ;  that  a  sale  was  made  under  such  author- 
ty :  that  the  sale  was  confirmed  by  the  court,  and 
that  the  deed  accurately  recites  the  property  or 
Interest  thus  sold.  If  the  title  of  the  property 
vested  in  the  receiver  by  order  of  the  court,  it  in 
that  case  passes  to  the  purchaser. 

Eoontz  V.  Bk.  of  Kv.,  465 

3.  If  the  court  Is  deceived  by  the  receiver  or 
master  as  to  the  conditions  upon  which  property  is 
sold  under  Its  order,  and  the  purchaser  partici- 
pates in  the  deception,  the  court  can,  before  the 
rights  of  third  parties  have  intervened,  set  the 
proceedings,  including  the  deed,  aside.  But  after 
the  rights  of  such  third  parties  have  intervened, 
the  court  cannot  set  the  proceedings  aside  with- 
out protection  to  those  rights.  In  such  case,  the 
remedy  of  the  injured  party  is  against  the  officer 
or  on  his  official  bond. 

Idem,  465 

4.  A  receiver  of  a  national  bank  appointed  by 
990 


the  comptroller  of  the  currency,  under  the  SOtli 
section  of  the  national  banking  act,  may  sue  for 
demands  due  the  bank,  in  his  own  name  as  receiver 
or  in  the  name  of  the  bank,  without  an  order  ot 
the  comptroller  of  the  carrency. 

Bk.  V.  Kennedy,  6&4 

BEOORDING  ACTS. 

The  term  "purchasers,'*  as  used  in  the  Illinois 
recording  act,  includes  purchasers  at  Judicial  sales. 
A  deed  not  filed  for  record  is,  as  to  them,  wholly 
without  effect. 

McNitt  V.  Turner,  841 

BEVENTTE  LAWS. 

Under  the  act  of  July  18,  1866,  in  recard  to  the 
seizure  and  sale  of  property  for  violaaon  ef  rev- 
enue laws,  property  so  seised,  of  less  vaRie  titan 
$5,000,  which  IS  certified  as  perishable  by  the  ap- 
praisers, may  be  immediately  advertised  and  sold, 
<m  a  notice  of  not  less  than  one  week. 

Conway  v.  Stannard.  649 


1.  Upon  the  admission  of  California  Into  the 
Union,  absolute  property  in  and  dominion  and  sov- 
ereignty over  all  s6Iis  under  the  tide-waters  within 
its  limits  passed  to  the  state,  subject  only  to 
the  paramount  right  of  navigation  over  the  waters. 

Weber  v.  Harbor  Comrs.,  798 

2.  Under  the  California  statutes,  a  title  to  a  lot 
on  the  bay  of  San  Francisco  was  in  snhordinatlon 
to  the  control,  bv  the  city  af  San  Francisco,  ever 
tlie  space  immediately  beyond  the  line  of  the  water 
front,  and  to  the  right  of  the  state  to  reealate 
the  construction  of  wharves  and  other  improve- 
ments. 

Idem,  796 

3.  The  erection  of  a  wharf  by  an  owner  of  a 
lot  on  the  bay,  was  not  only  an  interference  with 
the  rightful  control  of  the  city  over  the  space  oc- 
cupied by  it,  but  was  aa  encroachment  upon  the 
soil  of  the  state  which  it  could  remeve  at  pleasure. 

Idem,  798 


See  Bankboptct,  1-3,  26. 
Landlord  avd  TBNAira?,  ft. 
rucbivbbs,  2. 
Rbcobdino  Acts. 
Rbvbnub  Laws. 

1.  In  Missouri,  a  sale  of  personal  property  is, 
by  statute,  fraudulent  and  void,  as  to  creditors, 
where  it  is  not  accompanied  by  any  delivery  of  the 
property  and  is  not  followed  by  any  change  of  pos- 
session. 

Bfaasey  v.  Alien,  642 

2.  The  possession    which  the  porchaser  is  re- 

Suired  to  take  of  the  property  sold  in  order  to  ren- 
er  the  sale  valid  under  the  statute  must  he  open, 
notorious  and  unequivocal.  A  Joint  or  concurrent 
possession  with  the  vendor,  is  insufficient. 

Idem,  642 

SET-OFF. 

See  Bankbdptct,  21. 
Corpukation,  13. 
State  Laws  and  Decisions,  1. 

1.  A  demand  for  the  proceeds  of  certain  Indian 
trust  bonds  unlawfully  converted  is  one  arising 
upon  an  implied  contract,  or  may  be  so  treated  by 
the  waiver  of  the  alleged  fraud  in  the  conversion 
of  the  bonds,  and  is,  therefore,  the  proper  subject 
of  set-off  in  a  suit. 

Allen  V.  U.  S.,  653 

2.  Set-off  is  enforced  In  equity  only  where  there 
are  mutual  debts  or  mutual  credits,  or  where  there 
exists  some  equitahle  consideration  or  agreement 
between  the  parties  wliich  would  render  it  unjust 
not  to  allow  a  set-off. 

Gray  v.  Rollo,  927 

3.  Where  a  bankrupt  owes  a  debt  to  two  persons 
Jointly,  and  holds  a  Joint  note  given  by  one  of 
them  and  a  third  person,  the  two  claims  are  not 
subject  to  set-off  under  the  bankrupt  act,  being  nei- 
ther mutual  debts  nor  mutual  credits. 

Idem,  927 

SLAVES. 

See  Bills,  Noves  a2»  Checks,  4. 
Contracts,  27. 

STAMP  ACT. 

1.  A  draft  or  check  upen  an  indivldoal,  not  ia 

82»  83,  84,  86  V.  ft. 


GuiEEU.  Tnimx, 


I  •  promlnorj 
dran  or  order 


Dute,  mntt  pa;  > 


order,  aod  not  tbat  o 


•       Ideni,  72: 

■TATE  IJIWS  AITD  DEOISIOKS. 

B«e  Atpmai.  tND  ICbiiob,  2S.  26. 

COHBTITUTIONAL    lUW,    1,    2, 
COSTBiCtS,   15. 

Jl-bibdiction,  5-11,  13,  14,  lO-lS,  23,  3S. 
With  BBS,  2. 

1.  Dctendanta  Id  Ibe  circuit  coun  II 
ed  SUtes  CBD  avail  themBelrea  of  I  cl 
ptevRll  la  the  atatc  concernlni  the  r                     ill 

rartrldge  t.  Iub.  Co.,  2: 

2.  This  court  general];  follows  tl  o 
the  hl^fbeat  coarta  of  the  atAtea  r<  :a 
queatlona  pecnll 


coQBtructlou  of  t 
Olco-  ■ 


Juiwrv 


e  o(  t 


atloD 


He  and  what  a       .         ... .__    __    _ 

restricted  leglalatlve  power,  are  matter*  which, 
like  qaeitlona  of  commercial  law.  no  state  court 
can  conclUBlrely  determine  (or  tills  court. 

Idem.  3S2 

4.  The  acta  of  the  aereral  atatea  In  their  Indl- 
rldaal  capacltlea,  and  of  their  different  depart- 
menta  of  government,  executive.  Judicial,  and  leg- 
lalatlve.  during  the  war.  ao  far  aa  thev  did  nnt 
ImiMtlr  or  tend  to 


-i  Federal  qaeatlon  arlBea. ._. 

Iowa  the  adjudication  of  the  hlgheat  court  of  the 
atate.  whatever  maj  be  the  opinion  of  tbla  eoart 
of  Ita  orlslnal  aouDdnesa. 

Walker  t.  Marka,  T44 

Sapervlaora  v.  U.  B.,  TTI 

6.  Declalona  of  atate  courts  are  not  conclaalve 

auUiorlti;  ia  thla  court  on  queitlona  of  a  seneral 

Dstare  not  baaed  on  a   local   atatute  or  tale  of 

property. 

Bojee  T.  TabK  TOT 

STATUTES. 
See  Railboidb.  PomHm. 

Stavb  Laws. 

1.  If  a  ■ubaeqaent  statute  be  not  repninant  In 
all  of  Its  proTlalona  to  a  prior  one,  jA  If  the 
latter  atatute  clearlj  lotendB  to  prescribe  the  onl; 
rule  which  ahall  aoven,  It  repeaia  the  prior  one. 

State  v.  Stoll,  650 

2.  In  an  action  to  recorer  a  atatator;  penalty, 
the  defendant  la  not  to  be  subjected  to  a  penalty 
unlesa  the  wotda  of  the  statute  plalnlv  Impose  It. 

Tiffany  v.  Nat.  Bk.  of  Mo.,  BS2 

SUPEBTISOKS. 

It  I*  not  the  dutj  Of  tbe  supervisors  of  a  coun- 
ty In  Iowa  to  levy  a  ^clal  tu.  In  addition  to  a 
count;  tax  of  four  mills  upon  the  dollar,  to  aat- 
Isfy  a  Indjcmcnt  recovered  agalnat  the  count;  for 
Its  orahiary  Indsbtednea*,  under  tbe  statntea  of 
the  state. 

SopervlBora  v.  V.  B.,  TTI 

TAXES  Aim  TAX  SAXES. 

Bee    IHTIINAI,    RiVCHtlB. 
RAILBOAPa,   3. 

State  Laws  ahp  Decisiohs. 

SOFBBViaOBB,  1. 

TBaspAsa,  1-6. 

1.  The  advance  In  United  Statsa  bonds,  over 
their  cost,  reallied  bj  their  sale,  waa  not  subject 
to  taiatlon  as  lalna,  pcoQts,  or  Income,  under  the 
Internal  revenue  act. 

Gray  v.  DarllDston,  46 

2.  Under  the  act  orjalj  20,  1868,  the  distiller 
moBt  be  assessed  eighty  per  cent  of  the  producing 
capacity  of  bis  dlstfllet;,  and  for  any  spirits  pro- 
duced by  him  In  eicesa  of  auch  eighty  per  cent 

O.  B.  T.  Slnr*.  » 

3.  Under  the  Internal  revenue  act  of  1866,  thlm- 
ble-akelOB  and   plpa-boxea.  whether  made     ' 


plpa-boxea. 

r  wrougnt.  were  subject  U 

Cheney  v.  Van   AradalCL 

Wall.  16,  10,  17,  18. 


<6 


1.  B;   the   tnleruBl   revenue   ■ 


overed  back  with  Interest,  If  tbe  collector  i 

gsrded  as  Illegal  and  &Bt  salt  ^11  be  Instituted 
to  comppl  the  refunding  of  them. 

Idem.  63 

6,  The  act  of  1868.  to  prevent  fraud  In  the  col- 
lection of  taxes  on  dlitllled  spirits,  does  not  apoly 
to  splrKa  that  had  been  withdrawn  from  a  l>onaed 
warehouse  for  transportation  to  another  before  Its 


T.  Freight  ti 
subject  to  »tal_  _._.... 
regulation   of   commerci 


n  atate  to  state  la  not 
among   the   atatea,   and 


dkt^.' 


Cleveland  R.  Co.  *.  Pennslvania,  179 

PlttBbnrg  R.  Co.  v.  Fennsylvanla,  189 

Delaware   R.  Co.-  v,  Pennsylvania,  189 

10,  Bonds  Issued  by  a  railroad  company,  held  by 

□on-resldentB  of  the  state,  are  property  beyond  the 

taxing  power  of  tbe  state. 


11.  A  atate  law  which  requlrea  the  company 

retain  as  a  tax  five  per  cent  of  V"  '-' '  '— 

bonds  of  tbe  company,  payable 
to  citli '  —■ "'--   — '  ' 


1T9 


ise 

e  Interest' due  on 
w.,...r-«j,  »...,».,...  out  ol  the  state 

other  states,  and  held  by  them.  Im- 

obligation  of  the  contract- 
Idem,  1T9 
Idem,                                                                   18B 
12.   Such    exemption    from    taxation    Is    not   af- 
fected by  tbe  fact  that  the  bonds  are  secured  tiy  a 
mortgage,  executed  ■Imultaneonily  with  V — 


1  property  situated  la  t 


ITS 


13.  A  stale  leglalature,  aureatilcted  hy  a  consti- 
tutional prohlhltian.  haa  power  to  exeoipt  partlca- 
lar  property  from  taxation. 

Tbomllnaon  v.  Brandi,  180 

Charleston  v.  Branch,  193 

14.  Where  two  railroad  companies  consolidated, 
each  of  the  two  nnlted  lines  of  road  will  be  re- 
spectively held  with  anch  exemption  from  taxa- 
tion SB  orlgtnally  attached  thereto. 

Idem.  ISO 

15.  An  Injunction  bill  to  restrain  the  collection 
of  a  tax,  on  the  sole  ground  of  tbe  IllesaUty  of  the 
tax,  cannot  be  malatalned. 

HennewlBkle  v.  OeorgStOWD,  281 

1&  There  must  also  be  an  allecatlon  of  (rand,  or 

that  tbe  tax  creates  a  cloud  upon  the  title:  that 

there  Is  appreheoalon  ef  multlpllcl^  of  suits,  or 

some  cause  presenting  a  cast  of  eqnl^  JoilBdIcthMi. 

■-.--  231 

fully  "ragaged"  ln~3ie"lntereaart«  trade  over  "the 
public  waters,   1b  an  Interference  wltb  tbe  con- 
meres  of  the  eonntry  not  permitted  to  the  statea. 
Uorpw  V.  Parham.  S03 

18.  Distiller  la  not  liable  noder  the  elfbt;  per 
cent  clause  <^  the  Internal  revenne  act  of  luly 
20,  1B86,  utll  a  copy  of  tta*  snrvey  oo  nhlcb 
the  tax  la  aisesssd  has  bets  dsHvered  to  him 
as  provided  In  atetlon  10. 


Peabod;  V. 
19.  Where  a  -• 


Sll 
a  chartw  to  a  rall- 


■u,.!^  ^„.-poratton  and  iDbaequentlv  p 

amending  Its  charter  by  exempting  Ita  property 
from  taxation,  a  subMquent  railroad  corporation 
created  by  snch  state,  with  all  the  powers  and 
nclTlleges  of  the  former  corporation,  poaaasaed  the 
same  Immunity  from  taxation. 

Humphrey  v.  Pegues,  S26 

SO.  A  atate  legislature  may  bind  the  stats  by 
relinquldilnc  Its  power  to  tax  a  corporation  and 
audi  a  provision  In  tbe  charter  of  incorporation 
cODStltuMB  a  c<Hi  tract  which  the  itaM  may  not 
subsequently  Impair. 


S28 


21.  FlalntlBa  are  not  liable  for  taxes  for  sales 
as  commercial  brokns,  iindar  Ou  Intamal  revenue 


General  Index. 


fi 


act,  whert  they  acted  wholly  as  huyers  and  other 
parties  as  sellers. 

Stockdale  ▼.  DoswelU  850 

22.  A  per  cent  paid  them  by  the  sellers  under  a 
usage  does  not  change  their  relation  to  the  trans- 
action. 

Idem,  860 

23.  Where,  in  a  land  grant  to  a  railway  com- 
pany it  is  provided  that  before  the  lands  should  be 
conyered  to  the  company,  the  cost  of  surveying, 
selecting  and  conveying  said  lands  should  first  be 
paid  Into  the  treasury  of  the  United  States  by  the 
company,  until  such  payment  was  made,  the  com- 
pany did  not  have  such  Interest  In  the  lands  tliat 
they  can  be  sold  by  the  state  for  taxes. 

Railway  Co.  v.  Prescott,  373 

24.  Where  Congress  declared  that  if  the  com- 
any  did  not  sell  those  lands  within  a  time  lim- 
ted  by  the  act  they  should  then  be  open  tq  pre- 
emption and  sale,  they  cannot  be  withdrawn  from 
pre-emption  and  sale  by  a  tax  title  and  possession 
under  it 

Idem,  873 

25.  Under  the  internal  revenue  act  of  1864,  as 
amended,  a  railroad  company  is  liable  to  pay  a  tax 
of  five  per  cent  upon  a  dividend  declared  by  it 
prior  to  and  made  payable  to  the  stockholders 
after  January  1,  1870,  and  on  a  dividend,  and  a 
semiannual  instalment  of  interest,  declared  and 
payable  after  January  1,  1870,  but  which  accrued 
prior  to  that  date. 

Barnes  v.  The  Bailroads,  544 

Same  v.  Same,  547 

26.  Taxes  illegally  exacted  under  the  revenue 
laws  of  the  United  States  may  be  recovered  back, 
if  paid  under  protest.  In  an  action  of  assumpsit 
against  the  collector,  but  the  person  taxed  cannot 
enjoin  the  collector  from  enforcing  payment 

Idem,  544 

Idem,  547 

27.  The  tax  Imposed  by  the  122d  section  of  the 
internal  revenue  act  of  1864,  as  amended  by  that 
of  1806,  is  a  tax  upon  the  income  of  the  creditor 
or  stockholder,  and  not  a  tax  iipon  the  corporation. 

United  States  v.  R.  R.  Co.,  507 

28.  Congress  did  not  intend  by  the  internal  rev- 
enue laws  to  tax  property  belonging  to  the  states 
or  to  municipal  corporations. 

Idem.  507 

20.  Under  section  79  of  the  act  of  June  30, 1864, 
as  amended  by  the  act  of  July  13,  a  savings  bank 
Is  subject  to  the  tax  therein  mentioned,  where  it 
i^as  a  place  of  business  where  credits  are  opened  by 
deposit,  or  for  collection  of  money  or  currency,  sub- 
ject to  be  paid  or  remitted  by  check  or  draft  or 
represented  by  certificates  of  deposit. 

Oulton  V.  Savings  Institution,  618 

80.  Such  banks  are  not  exempt  from  such  taxa- 
ifon  If  they  have  a  capital  stock,  nor  if  they  do  any 
ather  business  tiian  receiving  deposits  to  be  loaned 
or  invested  for  the  sole  benefit  of  the  person  mak- 
ing deposits. 

Idem,  618 

31.  Where  a  savings  bank  has  capital  stock,  and 
10  per  cent  of  its  profits  are  set  apart  for  the  stock- 
holders, the  bank  does  not  fall  within  the  proviso 
of  such  section  and  the  tax  was  legally  assessed 
and  collected. 

Idem,  618 

32.  Where  taxes  on  lands  were  the  debt  of  the 
defendants  to  pay.  their  refusal  or  neglect  to  pay 
them  does  not  authorise  a  contestant  of  their  title 
to  make  them  its  debtor  by  stepping  In  and  paying 
the  taxes  for  them,  without  being  requestea  so  to 
do. 

Homestead  Co.  v.  R.  R.  Co.,  622 

33.  Under  section  20  of  act  imposhig  taxes  on 
distilled  spirits,  the  distiller  is  taxable  for  a  pro- 
duction of  spirits  not  less  tiian  80  per  cent  of  the 
producing  capacity  of  his  distillery,  as  determined 
by  the  survev,  whether  that  or  any  quantity  was 
actually  produced  by  him  or  not 

Stevenson,  Collector,  v.  Beggs,  624 

34.  But  If  he  actually  produced  more,  or  if  the 
quantity  of  grain  or  other  materials  used  for  dls- 
tlllatlon,  as  ascertained  by  the  assessor,  showed  a 
larger  production,  he  is  taxable  to  the  full  extent 
of  that  production  thus  shown. 

Idem,  624 

35.  Owners  of  a  night  line  of  steamers  running 
between  the  cities  of  New  York  and  Albany,  were 
liable  to  a  tax  upon  the  gross  receipts  from  their 

Sassengers,  under  the  0th  section  of  the  act  of 
uly  13.  1866. 

Steamboat  Co.  v.  Pleasanton,  Collector,  760 

36.  The  payment  of  a  tax  which  the  act  required 
to  be  made  by  the  owner  need  not  necessarily,  be 
092 


made  by  htm  in  person.     It  Is  enough  If  it  be  made 
by  any jpersou  for  blm. 

Tracey  v.  Irwin,  786 

37.  A  general  rule  announced  by  the  commis- 
sioners, that  in  all  cases  an  offer  to  pay  the  tax 
before  sale,  not  made  by  the  owner  in  person, 
would  be  refused,  dispenses  with  a  regular  tender 
in  any  case,  and  renders  a  subsequent  sale  by  4he 
commissioners  void. 

Idem,  786 

38.  The  taxing  power  of  a  state  Is  one  of  Its  at- 
tributes of  sovereignty ;  it  exists  independently  of 
the  Constitution  of  the  United  States,  and  may  be 
exercised  to  an  unlimited  extent,  except  so  far  as 
it  has  been  surrendered  to  the  Federal  Government 

Railroad  Co.  v.  Penlston,  787 

39.  In  a  case  of  a  tax  upon  the  same  subject  by 
both  governments,  the  claim  of*  the  United  States 
as  the  supreme  authority  must  be  preferred. 

Idem,  787 

40.  The  property  of  the  Unjon  Pacific  Railroad 
is  not  exempt  from  state  taxation. 

Idem,  787 

41.  No  constitutional  implications  prohibit  a 
state  tax  upon  the  property  of  an  agent  of  the  gov- 
ernment merely  because  it  Is  the  property  of  such 
agent 

Idem,  787 

42.  Where,  under  the  act  requiring  all  taxes  to 
be  paid  In  gold  and  silver,  the  collector  took  drafts 
in  payment  of  taxes,  and  charged  himself  with  the 
amount  and  reported  It  to  the  government  as  paid, 
such  drafts  can  be  enforced  by  the  collector. 

Miltenberger  v.  Cooke^  864 

43.  The  leiflslature  of  a  state  may  exempt  par- 
ticular parcels  of  property  or  the  property  of  par- 
ticular persons  or  corporations  from  taxation, 
either  for  a  specified  period  or  perpetually. 

Minot  V.  R.  R.  Co.,  888 

44.  But  before  any  such  exemption  or  limitation 
can  be  admitted,  the  intent  of  the  legislature  to 
confer  the  immunity  or  prescribe  the  limitation 
must  be  clear  beyond  a  reasonable  doubt 

Idem,  888 

45.  The  established  rule  of  construction  in  such 
cases  is  that  rights,  privileges  and  immunities  not 
expressly  granted,  are  reserved. 

Idem,  888 

46.  In  an  act  authorising  a  railroad  company,  the 

?»rovlsion  that  It  shall  annually  pay  Into  the  state 
reasurv  a  tax  of  one  quarter  of  one  per  cent  upon 
its  capital  stock  does  not  create  a  contract  on  the 
part  of  the  state  that  no  additional  tax  shall  be  laid. 
Idem.  888 

47.  A  provision  in  the  act  by  which  three  com- 
panies were  consolidated  Into  one,  that  the  new 
consolidated  company  should  possess  all  the 
rights  which  each  and  all  of  them  possessed  under 
their  original  charters,  does  not  alter  the  position 
with  reference  to  taxation  of  the  new  company  in 
one  of  the  states  from  that  of  the  old  company  in 
such   state. 

Idem,  888 

48.  Where  provisions  for  the  taxation  of  the 
shares  at  the  locality  of  the  company  is  made  in  its 
charter,  their  taxabiilty  at  such  locality  Is  annexed 
as  an  incident  to  the  shares,  and  It  does  not  mat- 
ter where  the  domlcil  of  the  owner  may  be. 

Idem,  888 

40.  A  tax  upon  a  corporation  may  be  propor- 
tioned to  the  Income  received,  as  well  as  to  the 
value  of  the  franchise  granted  or  .the  property 
possessed. 

Idem.  888 

50.  The  Delaware  act  of  1869  taxing  railroad 
companies  is  constitutional. 

Idem,  888 

51.  Where  the  property  of  a  railroad  company 
is,  by  an  Irrepealabie  legislative  grant  forever 
exempted  from  all  taxes,  and  the  state  made  a 
loan  of  Its  bonds  to  the  road,  and  took  a  mortgage 
upon  it  and  on  a  failure  to  pay  the  interest  the 

Eroperty  was  sold  to  the  state  on  the  mortgage, 
ela,  that  when  the  state  became  the  purchaser 
the  exemption  ceased. 

Trask  v.  Magulre,  938 

52.  A  provision  in  the  new  state  constitution, 
that  no  property  should  be  exempt  from  taxation, 
except  public  school  property,  applies  in  all  its 
force  against  the  renewal  of  an  exemption  equally 
as  against  Its  original  creation. 

Idem,  938 

TERRITORIAI.  COURTS. 

1.  The  practice,  pleading  and  forms  of  the  ter- 
ritorial courts,  and  their  Jurisdictions,  subject  to 
conditions  in  the  organic  act  were  Intended  to  be 

82,  83,  84,  86  U.  S. 


